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An Act further to amend the Constltutlon of Indla

BE it enacted by Parh ament in the Slxty-seventh Year of the Repubhc
of India as follows:— : -

T
LY

1. Short title and commencement. () This Act may be called the -

: Const1tut1on (One Hundred and FustAmendment)Act 2016, . -

(2) 1t shall come into force. on such date as the Central
Government may; by notification in the Official Gazette, appoint, and different

: dates may be appointed for dlﬂ‘ercnt provisions of this Act and any reference

in any such provision to the commencement of this Act shall be construed as
a referencc to the commencement of that prov1swn

it et

2 Insertlon of new artlcle 246A -After artlcle 246 of the
Constltutlon, the followmg arucle shall bc mserted, namely —

+

“246A Speclal provnslon Wlth respect to-goods and
services tax. (1) Notwithstanding anything contained in articles 246
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and 254, Parliament, and, subject to clause (2), the Legislature of
every State, have power to make laws with respect to goods and
- servicestax imposed by the Union or by such State,

(2) Parliament has exclusive power to make laws with respect”
to goods and services tax where the supply of goods, or of services,

or both takes place in the course of inter-State trade or commerce.

Explanatwn —The provisions of this article, shall inrespect
of goods and services tax referred to in clause (5) of article 279A,
take effect from the date recommended by the Goods and Services
Tax Council.”. : .

3. Amendment of article 248. In article 248 of the Constitution, in
clause (1), for the word “Parliament”, the words; figures and letter “Subject

to article 246 A, Parliament” shall be substituted.

4. Amendment of article 249. In article 249 of the Constitution, in
clause (1), after the words “with respect to”, the words, figures and letter
“goods and services tax provided under article 246 A or” shall be inserted.

5. Amendment of article 250. In article 250 of the Constitution, in
clause (1), after the words “with respect to”, the words, figures and letter
“goods and services tax provided under article 246A or” shall be inserted.

6. Amendment of article 268. In article 268 of the Constitution, in
clause (1), the words “and such duties of excise on medicinal and toilet
preparations™ shall be omitted.

7. Omission of article 268A. Article 268A of the Constitution, ds
inserted by section 2 of the Constitution (Elghty-clghth Amendment) Act, 2003
shall be omitted.

8. Amendment of article 269. In article 269 of the Constitution, in
clause (1), after the words “consignment of goods”, the words, figures and

- letter “except as provided in article 269A” shall be inserted.

9. Insertion of new article 269A. After article 269 of the
Constitution, the following article shall be inserted, namely:—

“269A. 'Levy and collection of goods and services tax in
- course of inter-State trade or commerce. (1) Goods and services
tax on supplies in the course of iriter-State trade or commerce shall
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be levied and collected by the Government of India and such tax shall
be apportioned between the Union and the States in the manner as
may be provided by Parliament by law on the recommendations of
the Goods and Services Tax Council.

Explanation.—For the purposes of this clause, supply of
goods, or of services, orboth in the course of import into the territory .
of India shall be deemed to be supply of goods, or of services, or
both in the course of inter-State trade or commerce.

(2) The amount apportioned to a State under clause (1) shall
not form part of the Consolidated Fund of India.

(3) Where an amount collected as tax levied under clause ¢y
has been used for payment of the tax levied by a State under article
246A, such amount shall not form part of the Consolidated Fund of
India, )

, (4) Where an amount collected as tax levied by a State under
article 246 A has been used for payment of the tax levied under clause

(1), such amount shall not form part of the Consolidated Fund of the
State.

(5) Parliament may, by law, formulate the principles for
determining the place of supply, and when a supply of goods, or of
services, or both takes place in the course of inter-State trade or
commerce.”. '

10. Amendmient of article 270. In article 270 of the Constitution,—

() in clause (1), for the words, figures and letter “articles 268,
268A and 269", the words, figures and letter “articles 268,269 and
269A” shall be substituted; '

(1) after clause (1), the following clauses shall be inserted,
namely:—

“(1A) The tax collected by the Union under clause
(1) of article 246A shall also be distributed between the Union
and the States in the manner provided in clause (2).

(1B) The tax levied and collected by the Union under
. clause (2) of article 246A and article 269A, which has been
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used for payment of the tax levied by the Union under clause
(1) of article 246A, and the amount apportioned to the Union
under clause (1) of article 269A, shall also be distributed
between the Union and the States in the manner provided in
clause (2).”.

11. Amendment of article 271. In article 271 of the Constitution,
after the words “in those articles™, the words, figures and letter “except the
goods and services tax under article 246A,” shall be inserted.

12. Insertion of new article 279A. After article 279 of the
Constitution, the following article shall be inserted, namely:—

¥279A. Goods and Services Tax Council. (1) The
President shall, within sixty days from the date of
commencement of the Constitution (One Hundred and First
Amendment) Act, 2016, by order, constitute a Council to be
called the Goods and Services Tax Council.

(2) The Goods and Services Tax Council shall consist
of the following members, namely:—

(a) the Union Finance Minister...............

Chairperson;
. (b) the Union Minister of State in charge of
Revenue or Finance ottenteenan Member;

(c) the Minister in charge of Finance or
Taxation or any other Minister nominated by each State
" Government.........c..o.e.n... Members.

(3) The Members .of the Goods and Services Tax
Council referred to in sub-clause (c) of clause (2) shall, as
soon as may be, choose one amongst themselves to be the

Vice-Chairperson of the Council for such period as they may -

decide.

(4) The Goodsand Services Tax Council shall make

recommendations to the Union and the States on—

(a) the taxes, cesses and surcharges levied by
the Union, the States and the local bodies which may
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be subsumed in the-goods and services tax; -

(b) the goods and services that may be
subjected to, or exempted from the goods and services
tax; )

" (c) model Goods and Services Tax Laws,

principles of levy, apportionment of Goods and

. Services Tax levied on:supplies in the course of inter-

State trade or commerce under article 269A and the
principles that govern the place of supply;

(d) the threshold limit of turnover below which
goods and services may be-exempted from goods and
A serv1ces tax; :

fe)therates mcludmg floor rates with bands of
goods and services tax;.

(/) any specidl rate o rates for a specified
period, to raise additional resources during any natural
calamity or disaster;

: (g) special provision with respect to the States
of Arunachal Pradesh, Assam, Jammu and Kashmir,
Manipur, Meghalaya, Mizoram, Nagaland, Sikkim,
Tripura, Himachal Pradesh and Uttarakhand; and

(h) any other matter relating to the goods and -
services tax, as the Council may depide.

(5) The . Goods and Services Tax Council shall
recommend the date on which the goods and services tax be
levied on petroleum crude, high speed diesel, motor spirit

(commonly known as petrol), natural gas and aviation turbine
fuel.

(6) While dischargirig the functions conferred by this

. article, the.Goods and Services Tax Council shall be guided
- by the need for a harmonised structure of goods and services
tax and for the development of a harmonised national market
for goods and services.



J/6

(7) One-half of the total number of Members of the
Goods and Services Tax Council shall constitute the quorum
at its meetings.

(8) The Goods and Services Tax Council shall
determine the procedure in the performance of its functions.

(9) Every decision of the Goods and Services Tax
Council shall be taken at a meeting, by a maj ority of not less
than three-fourths of the weighted votes 6fthe members present
and voting, in accordance with the following principles,
namely:— '

(a) the vote of the Central Government shall _
have a weightage of one-third of the total votes cast,
and

i (b) the votes of all the State Governments taken
‘together shall have a weightage of two-thirds of the
total votes cast, i that meeting.

(10) No act or proceedings of the Goods and Services
Tax Council shall be invalid merely by reason of—

(@) any vacancy in, or any defect in, the
constitution of the Council; or

(b) any defect in the appointment of a person
as a Member of the Council; or

(c) any procedural irregularity of the Council
not affecting the merits of the case.

(11) The Goods and Services Tax Council shall
establish a mechanism to adjudicate any dispute —

(2) between the Government of India and one
or more States; or '

(b) between the Government of India and any
State or States on one side and one or more other
States on the other side; or

(c) between two or more States,
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arising out of the recommendations of the Council or
implementation thereof.”.

13. Amendment of article 286.In artlcle 286 of the Constitution,—
(1) inclause (1),—

(4).for the words “the sale or purchase or
goods where such sale or purchase takes place”, the
words “the supply of goods or of services or both,
where such supply takes place” shall be substituted;

(B) in sub-clause (5),for the word “goods”, at
both the places where it occurs, the words “goods or
services or both” shall be substituted;

(ii) in clause (2), for the words “sale or purchase of
goods takes place”, the words “supply of goods or of services
or both” shall be substituted:

(iii) clause (3) shall be omitted.
14. Amendment of article 366. In article 366 of the Constitution,—

(i) after clause (12), the followmg clause shall be
inserted, namely—

‘(12A) “goods and services tax” means any
tax on supply of goods, or services or both except
taxes on the supply of the alcoholic liquor for human
consumption;’;

(i) after clause (26), the following clauses shall be
inserted, namely:—

‘(26A) “Services” means anything other than
goods; .

(26B) “State” with reference to articles 246A,
268, 269, 269A and article 279A includes a Union
territory with Legislature;’.

15. Amendment of article 368. In article 368 of the’Constitution, in
- clause (2), in the proviso, in clause (a), for the words and figures “article 162



I8

or article 2417, the words, figures and letter “article 162, artlcle 241 or article
279A” shall be substituted.

" 16. Amendment of Sixth Schedule. In the Sixth Schedule to the
Constitution, in paragraph 8, in sub-paragraph (3),—

(1) in clause (c), the word “and” occurring at ihe end
shall be omitted;

(i) i in clause (d), the word “and” shall be inserted at
the end;

(iii) after clause (d), the following clause shall be
inserted, namely:—

“(e) taxes on entertainment and amusements,”,

17. Amendment of Seventh Schedu'le.‘In the Seventh Schedule to
the Constitution,—

{(a) in List ] —Union List,—

(i) for entry 84, the following entry shall be

substituted, namely:—

“84. Duties of excise on the following
goods manufactured or produced in India,
namely:—

(a) petroleum crude;
(b) high speed diesel;

(¢) motor spirit (commonly
known as petrol);

(d) natural gas;
(e) aviation turbine ﬁiél; and |,

(f) tobacco and tobacco

products.”;
(ii) entries 92 and 92C shall be omitted;
(b) in List II—State List,—

W
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(i) entry 52 shall be omitted;

(u) for entry 54, the followmg entry shall be
substituted, namely:— :

“54, Taxes on the sale of pet::_oleum
crude, high speed diesel, motor spirit
(commonly known as petrol), natural gas,
aviation turbine fuel and alcoholic liquor for
human consumption, but not including sale in
the course of inter-State trade or commerce
.or sale in the course of international trade or
commerce of such goods.”;

(#ii) entry 55 shall be omitted;

(#v) for entry 62, the following entry shall be
substituted, namely:—

“62. ‘Taxes on entertainments and
amusements to the extent levied and collected
by a Panchayat or a Municipality or a Regional
Councilor a District Council.”, ,

¥

. 18. Compensation to States for loss of revenue on account of
introduction of goods and services tax. Parliament shall, by law, on the
'recommend_ation of the Goods and Services Tax Council; provide for
compensation to the States for loss of revenue arising on account of
implementation of the goods and services tax for a period of five years.

19. Transitional provisions. Notwithstanding anything in this Act,
any provision of any law relating to tax on goods or services or on both in
force in any State immediately before the commencement of this Act, which is
inconsistent with the provisions of the Constitution as amended by this Act
shall continue to be in force until amended or repealed by a competent
Legislature or other competent alithority or until expiration of one year from

such commencement, whlchever is earlier:

- 20. Power of President to remove dlfficultles. (1) If any difficulty

 arises in giving effect to the provisions of the Constitution as amended by this
Act (including any difficulty in relation to the transition from the provisions of
the Constitution as they stood immediately before the date of assent of the
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President to this Act to the provisions of the Constitution as amended by this
Act), the President may, by order, make such provisions, including any
adaptation or modification of any provision of the Constitution as amended
by this Act or law, as appear to the Pre31dent to be necessary or expedient
~ for the purpose of removing the difficulty:

Provided that no such order shall be made after the expiry of three
years from the date of such assent.

(2) Every order made under sub-section (1) shall, as soon as may be
after it is made, be laid before each House of Parliament.

DR. G NARAYANARAJU,
Secretary to the Govt. of India.
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APPOINTMENTS TO THE MADHYA PRADESH HIGH COURT

We congratulate Hon'ble Mr. Justice Rajeev Kumar Dubey on his
appointment as Additional Judge of the High Court of Madhya Pradesh.
Hon'ble Mr. Justice Rajeev Kumar Dubey took oath of the High Office on
13.10.2016.

HON'BLE MR. JUSTICE RAJEEV KUMAR DUBEY

Born on October 11, 1960. Did B.Sc., LL.B. Joined Judicial Service
on November 7, 1985 as Civil Judge, Class-II. Was promoted as Civil Judge
Class-I on August 30, 1991. Was posted at Neemuch as ACJM on October 7,
1994 and as CJM at Dewas in the year 1995. Promoted as officiating District
Judge in Higher Judicial Service on May 30, 1997 and posted at Dewas as II1
AD]J. Was granted Selection Grade Scale w.e.f. 01.08.2003. Was posted at
Chhatarpur as Special Judge SC/ST (P.A.) Act and N.D.P.S. Act in the year
2006. Was posted at Jhabua as District & Sessions Judge in the year 2010.
Was granted Super Time Scale w.e.f. 19.10.2012. Was posted at Jabalpur as
0.S.D. in Vigilance Cell, High Court of M.P. in the year 2014. Was posted at
Jabalpur as Principal Registrar (Vig.), High Court of M.P. on 01.04.2014.
Was posted at Bhopal as District & Sessions Judge from 01.04.2015 till
elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh
and took oathon 13.10.2016.

We wish Hon'ble Mr. Justice Rajeev Kumar Dubey, a successful
tenure on the Bench.
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We congratulate Hon'ble Smt. Justice Anjuli Palo on her appointment
as Additional Judge of the High Court of Madhya Pradesh. Hon'ble Smt.
Justice Anjuli Palo took oath of the High Office on 13.10.2016.

HON'BLE SMT. JUSTICE ANJULI PALO

Born on May 19, 1961. Did B.Sc., LL.B. Joined Judicial Service on
November 5, 1985 as Civil Judge, Class-II. Was promoted as Civil Judge,
Class-I on August 12, 1991. Was posted at Chhatarpur as CJM on September
16, 1994. Promoted as officiating District Judge in the Higher Judicial
Service on June 9, 1997 and posted at Barwani as II ADJ. Was granted
Selection Grade Scale w.e.f. 01.10.2003. Was appointed as President,
District Consumer Forum, Guna in the year 2006. Was posted at Jabalpur as
Special Judge SC/ST (P.A.) Act and NDPS Act in the year 2009. Was posted
at Dindori as District & Sessions Judge in the year 2012. Was granted Super
Time Scale w.e.f. 01.01.2013. Was posted at Shivpuri as District & Sessions
Judge in the year 2014. Was posted at Damoh as District & Sessions Judge
from 01.10.2015 till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh
and took oathon 13.10.2016.

We wish Hon'ble Smt. Justice Anjuli Palo, a successful tenure on
the Bench.
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We congratulate Hon'ble Mr. Justice Virender Singh on his
appointment as Additional Judge of the High Court of Madhya Pradesh.
Hon'ble Mr. Justice Virender Singh took oath of the High Office on
13.10.2016. :

HON'BLE MR. JUSTICE VIRENDER SINGH

Born on April 15, 1961. Did B.A., LL.B. Joined Judicial Service on
October 28, 1985 as Civil Judge, Class-1I. Was promoted as Civil Judge, Class-I
on August 29, 1991. Was posted at Lahar, District Bhind as ACJM on August 28,
1995 and was posted at Shajapur as CJM on November 10, 1995. Promoted as
officiating District Judge in the Higher Judicial Service on May 31, 1997 and
posted at Morena as II ADJ. Was appointed as Legal Advisor Lokayukta
Organization at Bhopal in the year 2003. Was granted Selection Grade Scale
w.e.f. 01.07.2004. Was posted at Shahdol as Special Judge SC/ST (P.A.) Act in
the year 2008. Was appointed as Additional Secretary, Law and Legislative
Affairs Department, H.Q. New Delhi in the year 2010. Was granted Super Time
Scale w.e.f. 15.01.2013. Was posted at Ujjain as District & Sessions Judge in the
year 2013. Was posted at Jabalpur as O.S.D. High Court of M.P. in the month of
March 2014 and thereafter posted as Principal Registrar (Judicial) High Court of
M.P. in the month of April 2014. Was appointed as Secretary, Law and
Legislative Affairs Department, Bhopal in the month of October 2014 and
thereafter appointed as Principal Secretary, Law and Legislative Affairs
Department, Bhopal in the month of November 2014 till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oathon 13.10.2016.

We wish Hon'ble Mr. Justice Virender Singh, a successful tenure on
the Bench.
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We congratulate Hon'ble Mr. Justice Sunil Kumar Awasthi on his
appointment as Additional Judge of the High Court of Madhya Pradesh.
Hon'ble Mr. Justice Sunil Kumar Awasthi took oath of the High Office on
13.10.2016.

HON'BLE MR. JUSTICE SUNIL KUMAR AWASTHI

Born on June 04, 1959. Did B.Com., LL.B. Joined Judicial Service on
October 15, 1985 as Civil Judge, Class-II. Was promoted as Civil Judge,
Class-I on August 29, 1991. Was posted at Itarsi, District Hoshangabad as
ACJM on November 10, 1994 and as CJM at Betul in the year 1996.
Promoted as officiating District Judge in the Higher Judicial Service on June
09, 1997 and posted at Barwaha as ADJ. Was granted Selection Grade Scale
w.e.f. 16.09.2004. Was posted at Dhar as Special Judge SC/ST (P.A.) Act in
the year 2006. Was appointed as President, District Consumer Forum,
Gwalior in the year 2010. Was posted at Bhind as District & Sessions Judge in
the year 2011. Was granted Super Time Scale w.e.f. 15.01.2013. Was posted
at Jabalpur as District Judge (Inspection) High Court of M.P. (Jabalpur Zone)
in the month of March 2014 till elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh
and took oathon 13.10.2016.

We wish Hon'ble Mr. Justice Sunil Kumar Awasthi, a successful
tenure on the Bench.
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We congratulate Hon'ble Mr. Justice Vijay Kumar Shukla on his
appointment as Additional Judge of the High Court of Madhya Pradesh.
Hon'ble Mr. Justice Vijay Kumar Shukla took oath of the High Office on
13.10.2016.

HON'BLE MR. JUSTICE VIJAY KUMAR SHUKLA

Born on June 28, 1964 in Teonthar, District Rewa M.P.. Did B.A. and
LL.B.. Enrolled as an Advocate on 27.03.1987 on the rolls of State Bar
Council of M.P.. Was assigned the work of Government Advocate from the
year 1994 to 2000. Also worked as Deputy Advocate General from the year
2007 to 2009 in M.P. High Court, Jabalpur. Was standing counsel for M.P.
Financial Corporation, M.P. State Agro Industries Development Limited and
many local bodies. Mainly practiced in Constitutional, Civil and Service
matters. Practiced in the High Court of Madhya Pradesh for twenty eight
years.

Elevated as Additional Judge of the High Court of Madhya Pradesh
and took oathon 13.10.2016.

We wish Hon'ble Mr. Justice Vijay Kumar Shukla, a successful
tenure on the Bench.
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We congratulate Hon'ble Mr. Justice Gurpal Singh Ahluwalia on his
appointment as Additional Judge of the High Court of Madhya Pradesh. Hon'ble
Mr. Justice Gurpal Singh Ahluwalia took oath of the High Office on13.10.2016.

HON'BLE MR. JUSTICE GURPAL SINGHAHLUWALIA

Born on February 20, 1966. Did B.A. and LL.M.. Was enrolled as an
Advocate on 04.07.1988 on the rolls of State Bar Council of M.P.. Has appeared
before Hon'ble Supreme Court, High Court of Madhya Pradesh, Jabalpur, High
Court of Mumbai, High Court of Gujarat, High Court of Punjab and Haryana,
High Court of Chhatisgarh, State Administrative Tribunal, Jabalpur, Central
Administrative Tribunal, Jabalpur, Debts Recovery Appellate Tribunal,
Allahabad, Debts Recovery Tribunal, Jabalpur. Was elected as Executive
Member in the Madhya Pradesh High Court Bar Association Jabalpur for the
period 1994-1995. Worked as State Panel Lawyer from December 1994 till
February, 1996. Has worked as Deputy Government Advocate from March 1996
till February 1997. Was Government Advocate from March 1999 till June 2003.
Also worked as Deputy Advocate General from June 2003 to February 2004.
Was Standing Counsel for S.P.E. in M.P. Lokayukt Organization, from 2006 till
July 2009 and also worked as Special Public Prosecutor for CID Nagpur in the
year 1997 for representing State of Maharashtra before Hon'ble High Court. Has
also worked as Chief Editor, ILR (M.P. Series) in the High Court of Madhya
Pradesh at Jabalpur. Practiced in the High Court of Madhya Pradesh for 27 years,
7 months.

Elevated as Additional Judge of the High Court of Madhya Pradesh and
took oathon 13.10.2016.

We wish Hon'ble Mr. Justice Gurpal Singh Ahluwalia, a successful
tenure on the Bench.
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We congratulate Hon'ble Mr. Justice Subodh Abhyankar on his
appointment as Additional Judge of the High Court of Madhya Pradesh.
Hon'ble Mr. Justice Subodh Abhyankar took oath of the High Office on
13.10.2016.

HON'BLE MR. JUSTICE SUBODH ABHYANKAR

Born on January 3, 1969 at Bhopal. Did B.Sc. (Maths) from Benazir
College, Bhopal. After shifting to Indore did LL.B. from Gujarati Law
College, Indore in the year 1996. Enrolled as an Advocate in the month of
January, 1997 on the rolls of State Bar Council of M.P.. Practiced at High
Court of Madhya Pradesh at Indore Bench. Practised in every branch of law,
Civil, Criminal and Constitutional and have also dealt with the cases relating
to Central Excise and Customs and also appeared in PILs. Practiced in the
High Court of Madhya Pradesh for 19 years.

Elevated as Additional Judge of the High Court of Madhya Pradesh
and took oathon 13.10.2016.

We wish Hon'ble Mr. Justice Subodh Abhyankar, a successful
tenure on the Bench.
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118 -
OVATION TO THE NEWLY APPOINTED JUDGES GIVEN

ON _13-10-2016 IN_THE CONFERENCE HALL OF THE HIGH
COURT OFM.P.ATJABALPUR

Shri Ravish Chandra Agrawal Advocate General, ML.P., while
felicitating the New Judges, said :-

It is my distinguished honor and privilege to welcome 7 distinguished
legal luminaries who are at the threshold of donning the chair as Judges of
this Hon'ble Court. - -

This great Institution is indeed enriched by the elevation of Your
Lordships Shri Justice Rajeev Kumar Dubey, Hon'ble Smt. Justice Anjuli
Palo, Hon'ble Shri Justice Virender Singh, Hon'ble Shri Justice Sunil Kumar
Awasthi, Hon'ble Shri Justice Vijay Kumar Shukla, Hon'ble Shri Justice
Gurpal Singh Ahluwalia & Hon'ble Shri Justice Subodh Abhyankar.

The need for able minds to don the chairs as judges of this Hon'ble
Court has been felt like never before. With steep rise in the backlog of cases
and the ever increasing burden of expectations from the Indian Judiciary,
your lordships have a Herculean task at hand. Not only your lordships usher
renewed expectations but you also shall be the flag bearers of hope and
aspirations of millions of people who look up to the Indian Judiciary for
justice and fair play. Armed with the constitutional authority to "do complete
justice” and to grant any relief "in the interest of justice", your lordships are
expected to not only uphold the letter of law but to also act as courts of equity
and good conscience.

Albert Einstein once said and I quote: "In matters of truth and justice,
there is no difference between large and small problems, for issues
concerning the treatment of people are all the same.”

The life of a judge is equivalent to that of a hermit and the quest for
justice entails tremendous struggles and sacrifices.

In the words of Martin Luther King, Jr. "Human progress is neither
automatic nor inevitable. Every step toward the goal of justice requires
sacrifice, suffering and struggle; the tireless exertions .and passionate
concern of dedicated individuals".

As it is said that "with great power comes great responsibility" and
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“as Confucius said "the superior man is modest in speech but exceeds in
_ his actions". Hence equanimity and equilibrium are some attributes which
: your‘lordships shall be expected to. maintain.

I have had the pleasure of charting the progress of some of your
lordshlps Tight from their inifial days.in the profession and it is indeed
" heattwarming to see you climb the ladder of success by sheer grit and
determination. I have all the reasons to believe that your lordships shall continue

. to remain as motivated and focused as you have been throughout your careers

either as practicing lawyers or ]udges of the lower Judxclary

"Your lordships are "no spring chickens"-and all of you have burnt
" the mid night oil for decades together to reach the position you have attained -
today. It is now the tipe and opportune moment to tmly blossom as exemplary
~ judgesandj _]llI'IStS of this great mstltutxon '

o

Your lordslnps elevationisnota result of any good fortune or omen
rather it is a reward of the great work ethic and unwavcrmg professional
. temperament exemphﬁed by your kindselfs.

I sincerely hope and pray that the professional conSistency shown by

' ~ your lordships shall be your partner throughout your tenure. However I must

" hasten to add that your Iordshlps shall be requlred to go that extra mile to

<

A Judge must have the grace to'hear patlcntly, to cons:der dllxgently, g

. to understand rightly and to decide justly with a sense of humility. -

. Mahatma Gandbhi aptly describes the life and duties of the judge and?1 ~

quote: - Co BT :

"I shall not fear anyone on Earth. )
I shall fear only God. =

" I shall not bear ill will toward anyone.

I shall not submit to injustice from anyone. .

- I shall conquer untruth by trm‘h. And in resisting umfruth I
sha!l put up with all suffering.”

"The best way fo find yourself is to lose yourse{f in the service
of others".
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There is no better service to the society then dedicating one's life by
being an important cog in the giant wheel of "justice delivery system".

May your lordships don the attributes of steadiness, humility, integrity,
fairness and uprightness throughout your tenure as distinct members of the
bench.

I'on behalf of the State of Madhya Pradesh, on my own behalf and on
behalf of Law Officers of the State extend my warmest regards and heartiest
wishes to your lordships for discharging the arduous duty of dispensation of
justice.

May the Divine light be with you forever.

Shri S.C. Datt, Sr. Advocate, President, Adhoc Committee, M.P, -

High Court Bar Association, said :-

‘My Lords, it is just six month that have passed, 07th April, 2016 to
13th of October, that today seven more Judges have taken oath as Judges of
High Court of Madhya Pradesh. This elevation and appointment of seven
Judges in the High Court of Madhya Pradesh is going to help the litigants in
disposal of cases:

Judges who have taken oath again are from the profession of law and
from higher judicial services of Madhya Pradesh.

My Lord Mr. Rajeev Kumar Dubey, was born on 11.10.1960, joined
judicial service on 07.11.1985 as Civil Judge and was granted super time
scale with effect from 19.10.2012. You have worked in different capacities at
different places and today you have taken oath as Judge of High Court of
. Madhya Pradesh. )

My Lord Mrs. Anjuli Palo, was born on 19.05.1961, joined judicial
service on 05.11.1985, and was granted super time scale with effect from
01.01.2013. You have worked in different capacities at different places and
today you have taken oath as Judge of High Court of Madhya Pradesh. My
Lord in your elevation and appointment as Judge of the High Court of Madhya
Pradesh, there is a uniqueness and significance where both husband and wife
are judges of the same High Court.

My Lord Mr. Virender Singh, was born on 15.04.1961, joined judicial

[y —
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service on 28.10.1985 and you were granted super time scale with effect
from 15.01.2013. You have served in various capacities in Madhya Pradesh
and today you have taken oath as Judge of High Court of Madhya Pradesh.

My Lord Mr. Sunil Kumar Awasthi, was born on 04.06.1959, joined
judicial service on 15.10.1985, and was granted super time scale on
15.01.2013. You have worked in different capacities at various places in M.P.,
and today you have taken oath as Judge of High Court of Madhya Pradesh.

. My Lords Mr. Rajeev Kumar Dubey, Mrs. Anjuli Palo, Mr. Virender
Singh, Mr. Sunil Kumar Awasthi your elevation and appointment as Judges of
the High Court of Madhya Pradesh gives you an opportunity to serve the
litigant public of Madhya Pradesh. The work you will have to do now is
completely different from the work you have done earlier being District Judges.
You all must widenyour vision.

My Lord, Mr. Vijay Kumar Shukla, was born on 28.06,1964, and
got himself enrolled as an Advocate on 27.03.1987 with the State Bar Council
of M.P.; from that date you are practicing in High Court of Madhya Pradesh,
and you have attained varied experience during your professional life that is
going to help the litigant public. We at the bar will miss the amiable nature,
however this loss is bound to be a gain to the litigant public. '

My Lord, Mr. G.S. Ahluwalia, was born on 20.02.1966, and got
himself enrolled as an Advocate on 04.07.1988 with the State Bar Council of -
M.P., and your Lordship is working in the profession from that date. Lordship
has variegated experience and while working as lawyer and presenting cases
in High Court of Madhya Pradesh, High Court of Mumbai, High Court of
Gujarat, High Court of Punjab & Haryana, High Court of Chbattisgarh, State
Administrative Tribunal, Jabalpur, Central Administrative Tribunal, Jabalpur,
Debts Recovery Appellate Tribunal Allahabad, Debts Recovery Tribunal
Jabalpur. Your Lordship has also have experience of conducting trials under
Preventions of Corruption Act & Murder in different trial Court of State of
M.P. My Lord, Justice Ahluwalia has been executive member of the High
Court Bar Association Jabalpur for the petiod 1994-95, you have been Deputy
Government Advocate, then Government Advocate and was Deputy Advocate
General from June 2003 to February 2004. You have been a Special Public
Prosecutor for CID Nagpur in the year 1997 for representing the State of
Maharashtra before the Hon'ble High Court. You have also worked as Chief
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. Editor ILR inthe High Court of M.P., Jabalpur.

"My Lord, Mr. S.V. Abhyankar, was born on 03.01.1969, and is

- practicing for past 19 years, after getting yourself enrolled as an Advocate on

January 1997 with State Bar council of M.P. Your father, Late Shri V.N.
Abhyankar was an Advocate at Bhopal. Your Lordship's wife Mrs. Neelam
Abhyankar is also practicing in the High Court of Madhya Pradesh at Indore.

Your Lordship's Father-in-law Justice V.S. Kokje (Iietired) has been
Judge of this High Court and thereafter he was transferred to the Rajasthan

High Court, and retired in the year 2001, and later on appointed as Governor .

of Himachal Pradesh.

Your Lordship has been practicing in criminal, civil, constitutional,
taxation, central excise & custom and service matters.

I, remember at this time observation made by one of the Hon'ble Judges
of the Apex Court. Quote "To be a good judge, it is not only patience which
is required, but one has to be willing to learn. Law is such a vast subject that
one can never claim to be perfect. Yet unfortunately, some judges are under a
delusion that once they have come to occupy the chair, they alonie know the
law. There are two sides of a coin”. Let me present to your Lordships.some
lovely thinking on J udge by Justice Felix Frankfurter, who was the famous
Judge of Supreme Court of America, he observed as under :- '

"The position ofa Judge has been likened by Justice Felix Fankfurter

as "an oyster anchored in one Place, unable to take the initiative,

unable to go after things, restricted to working or digesting the

)"artuitou; eddies and currents of litigation may bring his way.""

.- "What becomes decisive to a Justice 's functioning on the Court
in' the large ‘drea within which his individuality moves is his general

.attitude-towards law, the habits of mind that he has formed or is
.capable of unforming; his capacity for detachment, his temperament
. i;t. training for putting ‘his passion behind his judgment instead .of

infront of it. The attitudes and qualities which I am groping to
cliatacterize are ingrediqms of what compendiously might be called

dominating humility. "

2" I onmy own behalf and én behalf of High Coilrt Bar Association

[ S

i
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congratulate all your Lordships on your elevation and appointment as Judges
of High Court of Madhya Pradesh and pray to God and wish that your tenure
as Judge be successfiil and lawyer and litigants, who have cases in your court
£0 away saying that there is a judge who believes in Jjustice and has delivered
justice. : '

Shri Vijay Shankar Pandey, Vice President, High Court
Advocates' Bar Association, Jabalpur, said :-

Today is the day of great importance in the annals of the High Court,
when as many as 7 Judges are entering into the High Judicial Officers to sub-
serve the eagerly awaited fulfillment of the need. I stand here to welcome you
all on behalf of Madhya Pradesh High Court Advocate; Bar Association and
to speak few words in your honour,

.Hon'ble Mr. Justice Rajeev Kumar Dubey

- My Lord Shri Rajeev Kumar Dubey, you were born on 11.10.1960.
You joined Judicial Service on 07.11.1985 as Civil Judge Class-II, and were
- promoted as Civil Judge Class-I on 30.08.1991, ACIM on 07.10.1994 and
officiating District Judge in Higher Judicial Service on 30.05.1997. You were
granted selection grade scale w.e.f. 01.08.2003 and the Super Time Scale
w.e.f. 19.10.2012. You worked in different capacities at Bhind, Ujjain, Agar,
Neemuch, Dewas, Rewa, Biaora, Guna, Chhatarpur, Jhabua, Jabalpur, Bhopal.

Hon'ble Smt, Justice Ahiuli Palo

My Lord Smt. Anjuli Palo, you were born on 19.05.1961. You were
appointed as Civil Judge Class-II on 05.11.1985,-and were promoted as’
Civil Judge Class-I on 12.08.1991, CIM/ACIM on 16.09. 1994. You were

-promoted as officiating District Judge in Higher Judicial Service on 09.06. 1997
and were granted Selection Grade Scale w.e.f. 01.10.2003 and the Super
Time Scale w.e.f. 01.01.2013. Your Lordship worked in different capacities
at Jabalpur, Jagdalpur, Durg, Satna, Chhatarpur, Barwani, Chhindwara,
Bhopal, Guna, Dindori, Shivpuri, Damoh. You were presently posted as District
and Sessions Judge, Damoh. It is necessary to mention here that, your husband
Shri S.K. Palo is also Hon'ble Judge of this High Court. Your daughter
Shubhangi Dutt Palo is also in judicial services and is a Civil J udge.
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Hon'ble Mr. Justice Virender Singh

My Lord Shri Virender Singh, you were born on 15.04.1961. You
joined Judicial Service on 28.10.1985 as Civil Judge Class-II and were
promoted as Civil Judge Class-I on 29.08.1991, ACTM/CIM on 28.08.1995.
You were promoted as officiating District Judge in Higher Judicial Service on
31.05.1997 and granted Selection Grade Scale on 01.07.2004 and the Super
Time Scale on 15.01.2013. You worked in different capacities at Bhind, Rewa,
Datia, Seodha, Gohad, Gwalior, Lahar, Shajapur, Morena, Katni, Bhopal,
Shahdol, New Delhi, Ujjain, Jabalpur, Presently you were posted as Principal

Secretary, Law and Legislative Affairs Department, Govt. of M.P., Bhopal. .

Hon'ble Mr. Justice Sunil Kumar Awasthi

My Lord Shri Sunil Kumar Awasthi, you were born on 04.06.1959
(Four June Nineteen Fifty Nine). You joined Judicial service on 15.10.1985
as Civil Judge Class-1I and promoted as Civil Judge Class-I on 29.08.1991,
CIM/ACIM on 10.11.1994. You were promoted as Officiating District Judge
in Higher Judicial services on 09.06.1997 and were granted Selection Grade
Scale on 16.09.2004 and the Super Time Scale on 15.01.2013. You worked
" in different capacities at Jabalpur, Mandla, Kawardha, Khandwa, Itarsi, Betul,
Barwah, Narsinghpur, Indore, Rewa, Dhar, Gwalior and Bhind and as the
District Judge (Inspection) High Court of M.P.

Hon'ble Mr. Justice Vijay Kumar Shukla

My Lord Shri Vijay Kumar Shukla, you were born on 28.06.1964
(Twenty Eight June Nineteen Sixty Four). You were enrolled as an Advocate
on 27.03.1987 and have been practicing in the High Court of Madhya Pradesh
since last 27 years and worked in association with Sr. Advocate Shri R.N.
Singh. Your father Shri P.N. Shukla is a retired Class-I Government Officer
of State Civil Services. You have four brothers and your wife is Smt. Chandrika
Shukla, who is enrolled as an Advocate. You have two sons, Jay Shukla,
Advocate, who is practicing with Sr. Advocate, R.N, Singh and younger son
Sujoy Shukla is studying. Your Lordship worked in the office of Advocate
General as Government Advocate from 1994 to 2000 and Deputy Advocate
General from 2007 to 2009. You have been the Secretary of High Court
Advocate Bar Association for 2 terms. You have actively practiced in
Constitutional and Service matters before High Court of M.P.
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Hon'ble Mr. Justice G.S. Ahluwalia .
My Lord Shri G.S. Ahluwalia, you were born on 20.02.1966
(Twentieth February Nineteen Sixty Six). You were enrolled as an Advocate
" on 04.07.1988 and practiced in the High Court of Madhya Pradesh for the
last about 28 years. You worked in association with former Judge of this
Hon'ble Court, Hon'ble Shri S.C. Pandey. You are blessed with.a son Yashpal
‘Ahluwalia, who is studying in Class 12th. You appeared before Hon'ble
Supreme Court and many High Courts in the Country, beside the High Court
of M.P. and Tribunals. You have successfully conducted many Trials before
the Trial Courts. You were also associated with the office of Advocate General
of ML.P. as Deputy Government Advocate, Government Advocate and Deputy
Advocate General. You were Standing Counsel for the Lokayukta Organization
of M..P. and as a Special Public Prosecutor of C.1.D. Maharashtra. Till your

present appointment, you were the Chief Editor of I.L.R..of Madhya Pradesh
series. ' '

Hon'ble Mr. Justice Subodh Vasudev Abhyankar

My Lord Shri Subodh Vasudev Abhyankar, you were born on’
03.01.1969 (Third January Nineteen Sixty Nine). You were enrolled asan
Advocate in 1997 and practiced in the High Court of Madhya Pradesh for
about 19 years. Your father the Late V.N. Abhyankar was also an Advocate
at Bhopal. Your mother Smt. Ranjana Abhyankar was a Teacher. Your wife
Smt. Neelam Abhyankar is also practicing in the High Court of ML.P. at Indore
Bench. Hon'ble Shri V.S. Kokje, (Former Judge of this Hon'ble Court & also
Former Governor of State of Himachal Pradesh) is your father-in-law. You -
also conducted Trials and appeared before Tribunals, beside the High Court
of Madhya Pradesh.

My Lords, you all have taken oath today and entered the arena of

dispensation of Justice. Justice is not only disposal of cases, within four corners

of the written law, but it must always have the elements of mercy, compassion

- and sense of empathy. In the 'Merchant of Venice', William Shakespeare, the
Great Playwrighter, observed and I quote :

The quality-of Mercy is not strain'd, it droppeth as the Gentle
Rain from haven upon the place beneath. It is twice blest, it blesseth
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him that gives and him that takes" I (un quote).

So also the Ex-President of America, the Great Abraham Lincon,
said and I quote. _ ' .

"I have always found that mercy bears richer fruits than strict.
justice” . -
I (un-quote). . _
. My lord's with my 28 yéars experienée as practicing Advocate, and
. the Ex-Deputy Advocate General, I have found that the people have come to
~ the Court, many time expectirig that, which the law cannot grant, but the mercy
can. Therefore, this is the occasion, while wishing you all, a successful tenure
of the office ahead, I'would expect from your Lordships, akind treatment to
the sufferings teeming litigants, ] '
. May God bestow on your Lordships, all His blessings for a successful
“career as Judges of this Court. ' :

Thank you.

Shri Ganga Prasad Tiwari, Chairman, State Bar Council of
Madhya Pradesh said :- :
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Smt. Indira Nair, President, Senior Advocates Council, said :-

We have all assembled here to welcome the newly elevated J udges
from Higher Judicial Services as well as from Bar. I am not repeating the
caliber and achievements of each one of my Lords, which are already narrated
by the earlier speakers. I only have to say that I agree with them.

As My Lords are aware we have high tradition and conventions.
Jabalpur Bar is considered as one of the best Bars who always respect the
Court and always cooperate with the Bench. Dispensation of Justice can be
done only if both the Bench and Bar cooperate. We will have to work to gether

with mutual trust and respect.

My Lords, Madhya Pradesh has special problem since we have large

| tribal population who are poor, illiterate and are alienated from the main stream

oflife. They have rich culture and social set up. While bringing them into the
main stream of life, we have to protect these aspects so that their traditions
will continue unaffected. Your lordships can do much in this field. .

My Lords, judiciary is an important pillar of democracy. Lots of
problems face society today like terrorism, lack of trust and confidence
between various religious sectors and minority communities. Qur tradition
teaches tolerance, our philosophy preaches tolerance and our Constitution
practices tolerance. Let us not dilute it. J udiciary has a vital role to play in
instilling confidence with the minority. The fear that they are alienated and
there is nobody to look after their interest has to be addressed.

Majority of these social problem exist because of the emergence of
nucleus family. The children are left alone at home since the parents are busy
with their work and there is no one at home to teach them the values of life
which has been eroded considerably. Institution of marriage is crumbling and
family life is at peril. Family Courts are flooded with cases. Majority of these
problems arise out of this situation, says socioclogists and psychologists.
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Judiciary has a great role to play in this sphere of life also. My Lords, I am
aware that your lordships have to work within the frame work of "delayed
justice" and "hurried justice". Whatever that may be, the outcome should be
dispensation of justice. Punishment must redress crime, reparation must address
civil wrong, damages must restore wrongful gains.

My Lord Chief Justice S.A. Bobde, when he waselevated as Chief
Justice of this Court, while replying to the welcome speech mentioned as
under :-

"It is said Judges do what others avoid doing, i.e., making
decisions. It would be unnatural for a Judge to become very popular.
In every case some body loses and somebody wins”.

Thcrefore duty is cast on my Lords to dispense justice without fear
or favor. The law is meant for the common man and it covers the whole range
of human behavior. - . A -

My Lords have to work with the aim of bringing justice to the common
man and instill confidence in the justice delivery system. They look up to the
Courts for getting justice and I know my Lords will not disappoint them.

I, on my behalf and on behalf of the Senior Advocates Council pray
Almighty that he will give all the strength, motivation and spirit to your Lordships-
to dispense justice without fear or favour, so that instead of resorting to muscle
power, the society will look up to the Courts with confidence for redressal of
their grievance.

I welcome youall once again.

Reply to Ovation, by Hon'ble Mr. Justice Rajeev Kumar Dubey :-

I am extremely grateﬁ.ll deeply touched and overwhelmed by the kind
words expressed by all of you. .

Firstofall, I thank the Almighty God for bestowing upon me the pious
responsibility to serve this August office.

. I am sincerely grateful to the then Hon'ble Chief Justice Shri A.M.
Khanwilkar and Hon'ble the Acting Chief Justice Shri Rajendra Menon, who
considered me worthy of appointment to this High institution. I am also grateful
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to the-collegium of Hon'ble the Supreme Court of India.

Ever since I joined the Judicial service and while working at different-
places like Bhind, Ujjain, Agar, Neemuch, Dewas, Rewa, Biaora, Guna,
Chhatarpur, Jhabua, Jabalpur and Bhopal, I got competent and efficient
support of the members of the Bar. In discharging the duties of this High
Office, I would therefore expect whole hearted support of the-members of
. theBar.I assure you all that on my part, I shall make every endevour to come

" up to your expectations. '

L express my sincere gratitude towards my colleagues, personal staff
and members of the Bar Associations of all the Districts where I had been
posted as a Judge, who had always extended their fullest cooperation to me -
during my tenure. - :

I also express my heartiest gratitude towards my parents who taught
me values of life. [am also grateful to my father in law and mother in law, who
helped me in difficult times and ®ared for me like their son. I thank my daughter
Aparna and son Ashish whose love and affection always motivates me to
work hard. I also thank my other family members, friends & well wishers
because of whose blessings, I happen to be here to hold this office of High
esteem. [ am deeply grateful to my wife Smt. Sunita Dubey without whose
care, support and sacrifices I could not have achieved success in my career.

I express innermost thanks to all and promise that I will endeavour my
level best to uphold the dignity of this esteemed office and to keep the High
values and traditions. ..

Once again, thank you one and all.

Reply to Ovation, by Hon'ble Smt. Justice Anjuli Palo :-

First of all, I thank the Almi ghty God for showering his blessings on
me, ' ’

I'must express my heartiest gratitude tomy Lord the then Chief Justice .
Hon'ble Shri A.M. Khanwilkar, presently Judge Supreme Court of Indiz and
Hon'ble member judges of the collegium which includes Hori'ble Shri Justice -
Ajit Singh, presently Chief Justice of Gauhati High Court, and Hon'ble Shri -
Justice Rajendra Menon, presently Acting Chief Justice of High Court of M.P,



331

and Hon'ble Members cﬁ" the collegium of Supreme Court for reposing
confidence.on me. - '

" Tam \'rery grateful to Hon'ble the Acting Chief Justice Shri Rajeridra
Menon, who has administered the oath to me. His Lordship has been very
kind to all the subordinate Judicial Officers. .

. Tdo not have adequate words to express my gratitude to the esteemed
speakers for the kind and affectionate words spoken about me on this occasion.”
I'can only assure you that I will make my honest and sincere efforts to fulfill
my duties of this noble job. .

I pay my homage with esteem regards to my father-in law Late Capt.
Shri GD. Palo, and I am extremely grateful to my family members of paternal
side and in-laws as well, who are present today to bless me. They have not
only generously showered their love arid affection onme, but rendered all
round support and moral courage to me, at every moment of my careerasa
judge. '

My father Shri J.S: Saxena and my mother Late Smt. Shobha Saxena,
have taught me, how to aim hj gh for my dreams and achieve them, howto .
balance myself through life's turbulents. We believe that "straight roads do not .~
make skillful driver”. I am thankfid to them, for without their guidance I would
not have made it possible, - ‘

"My husband Shri Justice S.K. Palo, is a loving father and perfect
man. He has always been a source of inspiration and best guide for mie to
tread in the same path successfully. In my life his commitment is impeccable,
his care for us is flawless.. '

" Theadditional responsibilities of family, being aperfect wife, a caring
mother, and at the same time discharging the duties of my office was nevera
burden oh my shoulder, because his strong support has been always with me.
There are so many things my heart wants to say for him. All that can be summed
up in just 3 words- "Thanks for everything". S

- My life's Biggest happiness is that, I have an awesome family. My
son-in-law Nishant Datt, Advocate, elder daughter Shubhangi Pale Datt, Civil
Judge, my son Shubhashish working as an Engineer with " Accenture” at Google
Office Hyderabad and younger Shefali, pursuing M.B.A. degree from
Symbiosis, Pune and my lovely grand son Yuvaan, are always my'strength of
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life. They motivate me to discharge my duties perfectly.

Thanks to all of you for erasing the word 'impossible' from the dlCthIlaI'y
of my life. You have made my life a dream come true.

I take this opportunity to thank my teachers who taught me, my
esteemed seniors and my esteemed colleagues for their kind guidance. I thank
. all members of Bar Associations and my staff where ever I was posted during
my tenure of 31 years of service in the subordinate judiciary.

This is a glorious moment for me. I pray to God to givé me the strength
and wisdom to uphold the oath, that I have taken today and discharge the
pious responsibilities conferred upon me.

~ Thank you very much to all of you.
. " Jai Hind."

Reply to Ovation, By Hon'ble Mr. Justice Virender Singh :-
Tam highly gratified and overwhelmed, by your generous words.

‘Tam honoured to be standing before you and to have this opportunity
* to thank everyone for their incessant support and guidance.

First of all I'm grateful to the Almighty for the grace that he has
showered upon me and for bestowing upon me the responsibility to serve this
august office.

I now wish to acknowledge and sincerely thank My Lord the then
Chief Justice Hon'ble Shri Justice A.M. Khanwilkar and the Members of the
collegium, Hon'ble Shri Justice Rajendra Menon, now the Acting Chief Justice
of this High Court and Hon'ble Shri Justice Shantanu Kemkar-as he then was
and now the Judge of the Bombay High Court for considering me worth

o . appointment to this august office. ] am in deep gratitude and also wish to take

this moment to thank Honourable Mr. Justice Ajit Singh, Hon'ble Mr. Justice
Alok Aradhe, Hon'ble Mr. Justice Jitendra Maheshwari, Hon'ble Mr. Justice
S. S. Jha, Hon'ble Mr. Justice Sanjay Yadav and the other judges and former -
judges of this Court, my brother District Judges and brother Judges of
subordinate Judiciary and members of the Bar for their guidance, cooperation
and good wishes.
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Iam also grateful to Hon'ble the Chief Justice of India and Members -
of the collegium of the Supreme Court and other Hon'ble Judges who have
been very kind to me.

* I,now wish to thank all the guiding lights of my Iife,,my late father and
my mother who gave my life a direction to move and an aim to achieve and
the fatherly figure in my life my late eldest brother Shri Ranjit Singh who
sacrificed his comforts to create a secure and favourable environment for me
to grow and achieve. .

Iam also highly grateful to my youngest sister Rashmi, who is not with
us today but her dream lives on and has finally come true; and all my brothers
and sisters for their constarft encouragement and support.

Here I would like to say that we all started our journey from the bottonr
and I feel complacent to acclaim that we have reached the pinnacle of our
. career and will continue to do so.

The intense love, support and encouragement of my parent-in- laws,
brother and sister-in law, co-brother deserves a special mention.

I'am also thankful to my only and lovely child-Harnoor for her love
and affection, which gives me inspiration to work hard.

Lastly, but not the least, I am grateful to my wife for puttmg up with
me constantly understandmg and supporting me throughout. Her silent presence
has always been a boon.

And as the quote goes- with great power comes great responsibility,
. Thope and resolve to fulfill all my duties with sincerity and i integrity, however,
for this I hope for the cooperation of all the bar members, to help me serve
my best to this i mstltunon

Inow wish to conclude by thanking all thosc who have made me able
- tobe standmg here today and those who have been that charming gardeners
in making me blossom. asa human being and as a veteran. :

Thank you all once again.

2

Reply to Ovatlon, by Hon'ble Mr. Justlce Sunil Kumar Awasthi :-

I am flattered and grateful for the excess of generosuy, warm aﬁ'ectlon
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' ‘and kind words expressed this morning. Lassure all of you that I shall discharge =~
my responsibilities with best of my capability and full of devotion. e

Thirty-One years ago on October Fifteenth, 1985, IJoined asa ‘Civil
Judge Class IT here and after completion of training, I continued at Jabalpur '
for three years. The goodwill and affection of the Jabalpur Barhad madc my:
‘work an immense pleasure. R

Above all, I feel obliged and éxprcsé my gratitude to Hon'ble the then
Chief Justice Shri A.M. Khanwilkar presently Judge of Supreme Court of

India and the member of the collegium Hon'ble Shri Justice RajendraMenon

now the Acting Chief Justice of this Court and Hon'ble Shri Justice'Shantanu , -
S. Kemkar presently the Judge of Bombay High Court for recommendlng my .
name for elevation to this august Office. S

Today's ceremonies are not empty rituals. The practice to.administer E ‘

the Oath of Allegiance and Office in public is not only a matter of formal
procedure but is a public witnessing of the making of solemn promises for the

performance of which the oath taker will be responsible not only to this Court . -

and this country but also to his Creator.

Ashas become cu'stomary,_‘l, now, would like to-acknowledge some
of the people who have supported me over the years and helped me take up
this position. The first people I wish to acknowledge are my parents, Late ;
Shri Shiv Prasad Awasthi and Smt. Shyama Awasthi. Had they been alive .
today, they would have been one of the happiest person to witness this solemn
occasion. I am sure that I have their blessings from their heavenly abode.

One person who deserves special mention is my dear elder brother
‘Late Anil Kumar Awasthi, who himself was a member of M.P. Judiciary but
left us at the age of 45 years. It was his brotherly love and able guidance
which shaped my career and led to today's achievement.

I would like to pay sincere regards to all my Teachers, Seniors and -
Colleagues who has always been rendering assistance and proper guidance
to me.

1 am extremely grateful.to my elder broth‘ers, sisters, in laws, all
relatives, friends and colleagues who have come here to shower their blessmg
and good wishes to me.
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T am thankful to all the officers of the Registry whom I have worked
for last two & half'years. :

Last but not the least, I would like to acknowledge the unwavering
faith, support and cooperation of my wife Dr. Vibha Awasthi, my daughter
Miss Ankita and my son Anunay Awasthi. Without their dedication, care and
trust in my abilities, I would not be standing here today.

Once again I would like to extend thanks to all of you for the warm
welcome.

Jai Hind.

Reply to Ovation, by Hon'ble Mr. Justice Vijay Kumar Shukla :-

" Hon'ble the Acting Chief Justice Shri Rajendra Menon, Hon'ble brother
Judges lady wives of Hon'ble Judges, Hon'ble Advocate General Shri Ravish
Agrawal, Former Hon'ble Judges Shri P.P. Naolekar, Shri V.S. Kokje, Shri
S.C. Pandey, Shri K.K. Trivedi, Shri Ganga Prasad Tiwari, Chairman State
Bar Council, Shri 8.C. Datt Chairman Ad-Hoc Committee, High Court Bar
Association, Shri Vijay Pandey Vice President High Court Advocates' Bar
Association, Shri J.K. Jain Assistant Solicitor General, Mrs. Indira Nair
President, Senior Advocate Council, Senior Advocates, members of the Bar,
Registry, my family members and friends.

1 am grateful for the words of praise spoken about me. I start with the
following prayer :~

6 9781 TS e | I[% [l wRwa | |
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In my life; 'Guru' words connotes three meanings, first 'Guru'is the
‘almighty '(God)' who had given me birth as a human being and bestowing
upon the pious responsibility of rendering Justice. Secondly 'Guru' means my
parents who have not only brought up me but also taught me high moral
standards and values of life. ’

Thirdly 'Guru' would mean for me, my senior Shri R.N. Singh, Sr.
Advocate and Aunty Smt. Sushila Singh. At the age of twenty three years I
joined his chamber, [ would rather say my second family at Jabalpur. My two
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children, Jai Shukla and Sujay Shukla born after complicated major surgery
and they were first received in this world by Aunty Smt. Sushila Singh in her
lap. T'was fortunate to have younger brother Mrigendra Singh, sisters Smt.
Mridula Singh and Smt. Renu Singh from the said family. My senior always
taught me that be a good 'human being), it does not matter whether yousucceed -
or not in the profession.

On this occasion, I remember some memorable moments of mif
professional life, "my first appearance before the Hon'ble Justice P.C. Pathak
and first praise for argument of mine by Late Shri P.S. Nair, Sr. Advocate",

I'must express my gratitude to some former judges of this court from
whom, I learnt basics and humbleness. I cannot name all of them but some of
them are Hon'ble Justice Shri D.M. Dharmadhikari, Hon'ble Justice Shri
Naolekar, Hon'ble Justice Shri Dipak Mista, Hon'ble Justice Shri Arun Mishra,
Hon'ble Justice Shri Abhay Sapre, Hon'ble Justice Shri A.K. Patnaik, Hon'ble
Justice Shri A.M. Khanwilkar, Hon'ble Justice Shri S. Kemkar, Hon'ble Justice
Shri K.K. Trivedi. I would not name the sitting Hon'ble Judges of this court at
this moment but I am really thankful to them for their guidance, I must thank
to senior advocates Shri Ravish Agrawal, Shri S.C. Dutt, Shri Rajendra Tiwari,
Shri M.L. Jaiswal, Shri V.S. Shroti, Shri R.P. Agrawal, Smt, Nair and Shri
T.8. Ruprah for extending their guidance and blessings. :

Talso express my gratitude to the Advocate Generals, under whose
able guidance, I discharged my duties as law officer namely Late Shri P.L.
Dubey, Shri Anoop Choudhary, Late Shri S.L.. Saxena, Shri Vivek Tankha
Shri R.N. Singh and Shri R.D. Jain. :

I'would be failing in my duty if I do not mention name of my wife Smt.
Chandrika Shukla for her full co-operation and support in my life ] am grateful
to my brothers Shri Kamlesh Shukla, Shri Rajesh Shukla, Rakesh Shukla and
co-brothers Shri Shashi Mishra, Shri Sunil Pandey and my all relatives. I am
also thankful to my childhood friends Shri Kamal Shrivastava, Shri Sajal
Shrivastava, Shri Ajay Mishra, Shri Ajay Sharma, Shri A.P. Singh, Shri Sushil
Tiwariji. What has impressed me in my long practice of 28 years in theory of
natural law propounded by Jurist Cicero in defining law as "Law is the highest
reason, implanted in nature which commands what ought to be done and
forbids the opposite, the origin of Justice is to be Jound in law. For law is

¥is natdral force, it is the mind and reason of intelligent man, the standards
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by which justice and injustice are measured”,

I am reminded of the words quoted by Shri Rajendra Tiwari Sr.
Advocate, in one ovation,

I

"No judge really performs his functions adequately, unless the case
before him is adequately presented".

A Lawyer pleads for the right and just cause against the threatening
injustice and a judge has to remain engaged in the quest of truth to deliver
justice. Thus the Bench and Bar, twin together perform a duet of divine
assignment without fear or favour.

Tonce again éxpress my gratitude to all of you for the greetings and
wishes showered on me.

Thank you.

AReply to Ovation, by Hon'ble Mr. Justice Gurpal Singh
Ahluwalia :-

First of all, I express my sincere thanks to Hon'ble Shri A.M.
Khanwilkar, the then Chief Justice, presently Judge of Supreme Court of India,
Hon'ble Acting Chief Justice Shri Rajendra Menon Ji and Hon'ble Shri Justice
S.S. Kemkar Ji for having considered me for this august office.

Iam overwhelmed and grateful for the kind words showered upon
me. This has once again reminded me of the expectations of the Bar, from me,
as a Judge of the High Court.

I'am highly indebted to my parents, who inculcated high values of life,
and I am thankful to my wife and my son who never demanded anything
which was beyond my capacity and control.’

I bow down to all my teachers and my Guru Hon'ble Shri Justice S.C.
Pandey, a former Judge of this Court under whose able guidance I started my
legal journey and I am fortunate that today he and Mrs. Pandey are present
here to give their blessings. .

I would like to assure every one that my endeavour would be to do
justice without fear or favour, as L know that every matter involves the question
of life and liberty of the citizen of India and I will try to protect the same within
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the framework of the Constitution of India and the laws. I pray to the Almighty
God to give me enough strength and courage to discharge my duties.

I thank all of you and expect that I would get the cooperation of the
Senior and Junior lawyers because with the help and co-operation of the Bar,
it becomes very easy to dispense justice.

Once again, I thank you all.
Jai Hind. "

'

Reply to Ovation, by Hon'ble Mr. Justice Subodh Abhyankar :-
A very good morning to all of you present here today.

I am thankful for all the praises bestowed upon me and I am blissfully
aware of the fact that I have to meet the expectations of the bar, the bench
and the litigants in terms of those lines only. Standing here today, it is all
coming back to me as if it was yesterday only when in 1997 I stood in the
middle of the Indore District Court, wondering if I would ever be able to -
secure a brief and wondering if T would ever able to make a living from this
profession. This was probably for two reasons, one, that I was born and
brought up at Bhopal and secondly, I did not know a soul in Indore who
could trust me with a single brief. To tell you the truth what kept me going
were the lines from Bismil Azimabadi's 'sarfaroshi ki tamanna’, a patriotic
poem which has been immortalized by the great Ramprasad Bismil and they
are ;-
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This feeling, T am sure is the best driving force, especially for the young
members of the Bar whose struggle at every step of the court procedures and
/ practice appear to be perennial. And after all of those years at the Bar, just
" whenIwas beginning to believe that I have survived, I was asked to change
the sides and begin a new inning and for this I am indebted to Hon'ble the then
Chief Justice Shri A.M. Khanwilkar, now a Supreme Court Judge and the
Hon'ble judges of the collegium and also the Apex Court collegium for having
trusted me with the appointment on this post where I would be able to serve
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the masses in an effective manner.

=i loweitall to my Gurulate Shri J.P. Gupta, Senior Advocate, Gwalior
_who:was an institution in himhself and with whom I had a briéf association at

- - his Indore office where:he used to visit occasionally in those days. But I am

happy that from that smiall window of opportunity I was able to perceive the
best of his wisdom and vast experience, which immensely helped me to set
the direction of my practice. In his absence from Indore, I tagged along with
Shri S.K. Vyas, nowa Senior Advocate and Shri PX. Gupta, Ex- President,
Indore ngh Court Bar Association both of whom also belong to the same
" office and have guided and supported me at my infant stage. L have learned a

great deal of Trial court and High Court work from them for which I would
' dlwaystemain obliged.”

I am also indebted to the senior and junior members of the Indore
High Court Bar Association for illuminating my path throughout this journey
and owe my special gratitude to Late Shri G.M. Chaphekar, Sr. Advocate
..and-late Shri Jaisinghji; Sr. Advocate both of whom always treated me with
utmost affection and would always remain special to me. 1 am also grateful to
Shri Ashok Chitale, Sr. Advocate and Shri B.L. Pavecha with whom I have
_‘had the pleasure of working in many cases.:

"I have no words to expréss my gratitude to my friends Aj ay Mittal,
Ex-President, Sendhwa BarAssociation of District Barwani and Shri Ramesh
Nair, who was an Advocate and Central Excise consultant in those days who
is presently adorning the post of Hon'ble Member (Judicial) at CESTAT,
Mumbai. I met with both of them by chance only but their continued support
during all these years, right from the very beginning of my carrier when I was
atotal alien in the legal fraternity at Indore, is simply amazing.

Atthis juncture I fondly remember my father late Shri V.N. Abhyankar,
advocate who along with my mother Smt. Usha Abhyankar had an unwavering
faith in me and made me believe in myself. It is only because of their blessings
that I am here today. My father wanted me to be accessible to all the classes
of litigants, which, I believe helped me a lot to put my foot in the profession
and to face the competition.

] am equally indebted to Mrs. Leena and Justice Shri V.S. Kokje my
in-laws who also believed in me while giving their daughter's hand in my hand
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in those Sarfaroshi ki Tamanna's days. But I feel sorry for my wife Neelam,’

as she being a lawyer herself could never complain to me regarding my working
hours but her'assistance and contribution on both the fronts of practice and
the family is immeasurable, My daughter Kruttika and son Sanjeet have always
been my driving force, their incessant talks and their fights have always kept
me fresh and alert at home.

Both my elder sisters Dr. Manisha Deshmukh and Swati K«!':ar and
their husbands Dr. Satish Deshmukh and Dr. Dhananjay Kelkar Jrm Pune
have always been supportive to me and have given me the strength 0 go on
and strive hard in my life.

I'am thankful to my juniors Nilesh Joshi, Vibhash Khedekar, Adity
Choudhary for all their support.

Above all, I am grateful to all my clients who allowed me to contest
their cases and for having faith in me. You have really made my day.

Lastly, Ilook forward to my new assignment with a lot of anticipation
mixed with a sense of public duty, and I hope that with the cooperation of the
members of the bar I would be able to accomplish the task placed on my
shoulders to the best of my capabilities. I also extend my best wishes to the
judges sworn in today with me and hope that they would prove to be
indispensable assets to this great institution. Thank you all.

Jai Hind.

i



NOTES OF CASES SECTION

Short Note (DB)

. 1)
Before Mr. Justice BK. Jaiswal & Mr. Justice J.K. Jain
W.P. No. 7420/2014 (Indore) decided on 18 January, 2016

GAYATRIPROJECTLTD. & anr. ... Petitioners
Vs. _

NARMADA VALLEY DEVELOPMENT |

DEPARTMENT & anr. i ...Respondents

Constitution - Article 226 - Contract for work of execution of
canal - Time schedule - Delay on the part of Contractor - Penalty was
imposed - The dispute whether there was any delay on the part of the
petitioners or on behalf of the respondents can not be decided in the
writ jurisdiction.
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The order of the Court was delivered by: P.K. Jaiswaw, J.
Cases referred: _
2007 (4) MPLJ 610, 2008 MPLJ 202, 2005 (4) MPLJ 325.

Vivek Dalal, for the petitioners.
Vivek Patwa, for the respondents.

Short Note
*(19)
Before Mr. Justice Sanjay Yadav
W.P. No. 12934/2015 (Jabalpur) decided on 27 August, 2015

PRESIDENT, WORKING JOURNALIST UNION ...Petitioner
Vs.
DIRECTOR, RAJASTHAN PATRIKA PVT. LTD. ...Respondent

A.  Industrial Disputes Act (14 of 1947), Section 9 A -
Transfer - Not being the condition of service - For effecting it, notice
by employer not obligatory.
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B. Industnal Disputes Act (14 of 1 94 7), Sectwns 33(1 ) & 9

A - Transfer during pendency of industrial dispute before authorltles o
Protection u/S 33(1) of the Act 1947 not available unless established.

that the transfer is the condition of servnce
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Anoop Shrzvastava for the petltloner T I :
Anil Khare with H.S. Chhabra, for the respondent ‘
e -Short Note R
faa ot o %20) N T S

Befare Mr. Justtce S:A. Dharmadhu’ran S
W.F. No. 2813/2012 (Gwalior) decided on.19 May, 2016. -

RN S. SIKARWAR . --. . «/Petitioner *-
Vs. _
STATE OF M.P. & ors. ...Respondents

Constitution - Article 226 & 14 - Principles of Natural Justice
- Issue involved - Whether the derogatory remarks made against a
subordinate officer and directions to initiate police action against him
whilie setting aside the order made by him in a quasi-judicial proceeding
is sustainable without affording hiim an opportunity of hearing - Held -
No - Such remarks were uncalled for since it causes serious prejudice
to the petitioner - However, the Court, without expressmo any opinion
on the merits of the order, further held that this will not foreclose the
right of the disciplinary authority. to proceed with without. bemg
influenced from such derogatory remarks,
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Cases referred:
 (2012) 6 SCC 491, W.P. No. 89/2002 decided on 05.09.2006,

D.P. Singh, for the petitioner.
" 'Sudha Shrivastava, P.L. for the respondent/State.

- Short Note (DB)
: *2I)
Before M. Justice R.S. Jha & Mr. Justice M.K. Mudgal
, W.P. No.. 1546/2016 (Gwalior) decided on 1 March, 2016

:

TR

R. S A BUILDERS & CONST (NI/S ) : = o ...Pétitioner
Vs:* o Tyt ' '
STATE OF M. P & ors. '+ - S ...Respondents

Constitution - Article 226 and Minor Mineral Rules, M.P. 1996,
Rule 62~ Condition inserted in Ruie 68 after 23.03.2013 is mandatory in
nature - Every quarry permit holder & Contractor to obtain 'No Mining
Dues' Certificate from the Mining Officer/Officer-in-charge concerned
after due verification of documents submitted by the Contractor/quarry
permlt holder - Amendment in Riile 68 cannot be wawed or diluted.
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Thc order of the Court was delivered by: R.S. Jua, J.
Cases réferred:

1987 JLT 743: (AIR 1987 MP 74), 2005 Arb WL 379(MP), 2007
(3) MPHT 433 (3B) : (AIR 2007 (NOC) 2586 (MP)), 2008 (2) MPLJ 40,
AIR 2015 MP 90.
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Anuj Gupta, for the petitioner.
Arvind Dudawat, AddlL. A.G. for the respondents/State.

Short Note (DB)
*(22)
Before Mr. Justice R.S. Jha & Mr. Justice M.K. Mudgal
W.P. No. 1686/2016 (Gwalior) decided on 4 March, 2016

SURESH CHAND GUPTA (M/S.) ...Petitioner
Vs. ,
STATE OF M.P. & ors. ...Respondents

Minor Mineral Rules, M.P. 1996, Rule 68(1) - Effect of Amendment
in third Proviso - The statutory provision, as amended in the month of
March 2013, now requires every quarry permit holder or contractor to
obfain 'no mining dues' certificate from the Mining Officer/Officer in charge
concerned after due verification of documents submitted by the Contractor/
quarry permit holder - Interpretation of statute - Per incuriam - Binding
effect - The judgments relied by the petitioner were rendered either prior
to the amendment or without noticing the amended provisions, they have
lost their binding force with the efflux of time.

7Ior @faer Fram, 7.8, 1996, 1597 68(1) — qeflor wwgw 5 wonaT
P7 /9 — 1§ 494, 2013 ¥ FOIQ SN vusy @ oUR, I tRdT
G AT ORF AU IPER, N ¥ AP B fa 9w wwS mRT
TET Sl B WS, eI SORid. e AR /W fth A
At ¥ T aRIEr AT U3 I e — s e Pdu -
YATEITAT F BRI — ATAFT YA — AN gRT {Awarw gwe 53 ™
frfy a1 @ wemem @ 74 aerar weif Suwet @) ek = RR faen
fed ™ & o ww F wer 3 Fofe s aragey @ @t g )

The order of the Court was delivered by: R.S. Jua, J.

~ W.P. No. 4658/2012 decided on 13.04,2012, 1987 JLJ 743: (AIR
1687 MP 74), 2005 Atb WLJ 379(MP), 2007 (3) MPHT 433 (DB) : (AIR
2007 (NOC) 2586 (MP), 2008 (2) MPLJ 40, W.A. No. 357/2012 decided
on 18.03.2013, AIR 2015 MP 90,

Cases referred:

Vivek Jain, for the petitioner.
Vishal Mishra, Dy. A.G. for the respondents/State.



LL.R.[2016]M.P.  Surjeet Singh Bhamra Vs. Bank of India (SC) 2639

'LL.R. [2016] M.P., 2639
SUPREME COURT OF INDIA
Before Mr. Justice J. Chelameswar &
Mr. Justice Abliay Manohar Sapre
C.A. No. 5038/2009 decided on 8 February, 2016

SURJEET SINGH BHAMRA ' ...Appellant
Vs.
BANK OF INDIA & ors. ...Respondents

A. Bank of India Officer Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) & Bank of India Voluntary
Retirement Scheme 2000 - Interpretation of Statutes - Deeming fiction
- Non-compliance of any act by Authority - Benefit thereof - No such
benefit can accrue in favour of an employee automatically by fiction -
Scheme must contain a clause for conferral of such benefit.(Para 41)

& i7 aiw Ffear frerdt #9arT (FgenaT va adle)
fafrgm, 1976, fafaaw 4(1) v ¥ aiw gPsar w&ikes dafgfa ator,
2000 — @Iyl &7 [AdFT — Frpsta sevar — vifrerd grer faet ey
BT JFTET — SAST TTH — A1 Hou- & IR W Hia) @ foa 7
@a: € ¢ur Y R wiad Tl 8 wear — t}ﬁmaﬁuaﬁraﬂ%%@-
TioFT A @S safdse BT e

B.  Bank of India Officers Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) and Bank of India Voluntary
Retirement Scheme 2000 - Nature of Scheme - Employee has to apply for
voluntary retirement within stipulated time and also the Bank is required
to decide the same within stipulated time - The employee applied within'
time, but the bank decided it beyond the time fixed under the Scheme -
Held - Filing an application by employee within particular date is mandatory,
whereas it is directory for the Bank to pass order on the application by a
specific date and complete all the formalities, (Para 39)
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C. Bank of India 0ﬂicé‘i‘§ Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) and Bank of India Voeluntary
Retirement Scheme 2000 - Departmental Enquiiy - Legality - Bank issued
memo on (8.09.2000 stating irregularities committed by the employee,
which was replied by the employee on 18.10.2000 - Voluntary Retirément
Scheme floated on 01.11.2000 stipulating that application can be filed before
14.12.2000, and cut off date for the Bank to complete formalities was
30.12.2000 - Employee applicd therefor on 16.11.2000 - Served with the

_ charge sheet on 02.03.2001 and admitted charges on 13. 03.2001 - Hewas
punished on 20.03.2001 - Voluntary retirement was accepted vide order
dated 19.06.2001 - Held - Punishment was legal - Reasons - On 02.03. 2001
appellant was employee of the bank and he could be subgected to

. departmental enquiry as per rule - He was served with the memo prior to

floating of the Scheme - According to the Scheme, the application-for
voluntary retirement could be-considered only after conclusion of
disciplinary proceedings - The relationship of empioyee-and employer

continued {ill 19.06.2001. - ‘(Paras 43 to 45)
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D. Bank of India Officers Emp[oyees (Discipline & Appeal}
Regulations 1976, Regulation 4(1) and Bank of India Voluntary
Retirement Scheme 2000 - Departmental Enquiry - Admission -
Charges were admitted - No need to held any enquiry into charges -
Charges stood proved on admission. “~(Para48)
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- Cases referred:

(2003) 3 SCC 433, (2007) 8 SCC 593.
' JUDGMENT

The Judgment of the Court was delivered by :
ABHAY MANOHAR SAPRE, J. :- This appeal is filed against the final judgment
and order dated 09.05.2007 passed by the High Court of Madhya Pradesh
at Jabalpur in Writ Appeal No. 171 of 2006 whereby the Division Bench of
the High Court dismissed the appeal filed by the appellant preferred against
the judgment and order dated 20.04.2006 of the Single Judge of the High
Court in Writ Petition No. 3842 of 2002 by which the Single Judge dismissed
the writ petition of the appellant wherein the challenge was to the order dated
20.03.2001 passed by the Chief Manager, Bank of India (respondent No.3"
herein) imposing the punishment of reduction of his basic pay by five stages
on the appellant.

2. In order to appreciate the issue involved in this appeal, it is necessary
to set out the relevant facts in brief infra.

3. The appellant was an employee of the Bank of India. He was posted
as Branch Manager, Panagar Branch, Jabalpur Region from 04.07.1996 to-
26.05.1999. According to the appellant, during his tenure, the profits of the -
said Branch were increased from 2 lakhs to 30 lakhs, deposits were increased
from 6 crores to 11 crores and advances were increased from 2 crores to 4
crorés. The appellant also claimed that the NPA of the Branch fell down from
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57 lakhs to 20 lakhs. The appellant claimed that due to his good perfonnance
his Branch won the award of Best Braneh of the Year.

4. On 08.09.2000, a memo was issued by the Chief Regional Manager,
Bank of India, Jabalpur to the appellant mentioning therein that during his

‘tenure as Manager of Panagar Branch, certain irregularities/lapses were

reported in disbursement of loans. The details of several irregularities alleged
to have been committed by the appellant were mentioned in the memo. The
appellant was asked to submit his reply. On 18.10.2000, the appellant submitied
his reply to the Chief Regional Manager, Jabalpur.

5. On 01.11.2000, the respondent-Bank announced Voluntary Retirement
Scheme, 2000 (in short ‘Scheme”) with a view to lay of approx. 6000 extra
employees. Accordingly, offers were made to the staffin genera] for opting
voluntary retiremerit pursuant to the Scheme on or before 31.12.2000.

6. In response to the said Scheme, the Bank received 7600 appllcatlons
as against 6000, The appellant also applied for voluntary retirement on
16.11.2000. The appellant on 05.01.2001 was informed that his application
is in the process.

7. On02.03.2001, the appellant was served with the charge-sheet. The
charges were in relation to the irregularities which were mentioned in the memo
dated.08.09.2000. -

- 8. The appellant filed his reply on 13.03.2001 to the charge-sheet and

accepted all the charges contained therein unconditionally.

9. By order dated 20.03.2001, the Chief Manager, Dewas Branch and
Disciplinary Authority, passed an order awarding the consolidated penalty of

. Teduction in the pay of the appellant by five stages in the time scale fora_

period of 3 years and on the expiry of such period, the reduction was to have
the effect of postponing the future increments of his pay to the extent in terms
of Regulation No.4(1) of Bank of India Officer Employees’ (Discipline &
Appeal) Regulatlons 1976 (in short “the Regulations™). '

10.  After passing of the order of punishment, the Chief Regional Manager
accepted the appellant’s application for voluntary retirement by letter dated
19.06.2001. In this way, the appellant stood retired from the services of Bank
w.e.f. 19.06.2001.
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11, Being aggrieved by the said order of punishment, the appellant
preferred a departmental appeal before the Zonal Manager, Bank of India,
Ujjain Zone. By order dated 21.06.2002, the Appellate Authority dismissed .
the appeal.

12.  Challenging the said order, the appellant preferred writ petition being
W.P. No.3842 0f 2002 befére the High Court. The Single Judge of the High
Court by order dated 20.04.2006, dismissed the writ petition.

13.  Againstthe order of the Smgle Judge, the appellant filed an intra court
appeaI béing W.A. No. 171 of 2006 before the High Court. The Division
Bench of the High Court by impugned order dated-09.05.2007 dlsmlssed the
appeal and upheld the findings of the Single Judge.

14.  Aggrieved by the said order, the appellant-employee has preferred
this appeal by way of special leave before this Court.

15. Heard Mr. Mehul M. Gupta, learned counsel for the Iappellant and
Mr. 8. Gopakumaran Nair, learned senior counsel for the respondents.

16.  Mr. Mehul M. Gupta, learned Counsel for the appellant-employee
while assailing the legality and correctness of the impugned order urged many-
fold submissions. In the first instance, learned counsel contended that the
High Court erred in dismissing the appellant's writ petition and his intra court -

- appeal thereby erred in upholding the punishment order dated 20.73.2001

passed by the Bank.

17. Tt was his submission that once the appellant applied for voluntary
retirement by ensuring compliance of the re\quiréments of the Scheme then it
was obligatory on the part of the Bank to have passed an order either by
accepting or rejecting the appellant’s application on or before 31.12.2000 as
prescribed in the Scheme. '

18.  Learned counsel pointed out that since the Bank failed to pass any
order on the appellant's application on or before 31.12.2000, its effect was
that the appellant's application was deemed accepted by “deeming fiction”

. and as a consequence thereof, the appellant stood retlred from the services

of the Bank on 31.12.2000:

19.  Leamed counsel contended that in these circumstancgé, the relationship
of employer and employee between the appellant and the Bank came to an
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end on 31,12.2000 and, therefore, the Bank had no right to take any action
against the appellant much less to serve any charge-sheet and hold an inquiry

into those charges and impose a punishment by passing order dated
20.03.2001.

20.  Learned counsel further urged that though the order of voluntary
retirement was issued by the Bank on 19.06.2001 yet according to him such

order was deemed to have been passed on 31.12.2000 because in terms of -

the Scheme, an order of acceptance or relieving or rejection of volunt: ary
retirement was required to be passed by the Bank on ot before 31.12.2000.

In other words, the submission was that since the compliance of several clauses
of the Scheme was mandatory for the Bank and, therefore, if the Bank failed

to pass any order on the application by 31.12.2000, it only meant that either '

the application stood automatically allowed on 31.12.2000 or the order passed
on 19.06.2001 by which the appellant’s application had been accepted was

deemed to have been passed on 31.12.2000. In either way, therefore, the .

appellant’s retirement, according to learned counsel, came into force w.e.f.
31.12.2000and not from 19.06.2001,

21.  Learned counsel then submitted that the punishment imposed on the
appellant is not legally sustainable because the disciplinary proceedings which
culminated in passing the punishment order were initiated by the Bank after
31.12.2000, i.e. on 02.03.2001, when the relationship of employee and
employer between the parties had already ceased due to acceptance of
appellant’s application for voluntary retirement on 31.12.2000 and hence the
Bank had no right to initiate any disciplinary proceedings on and after
31.12.2000 against the appellant.

22.  Learned counsel lastly submitted that since on assurance of the Bank;
the appellant admitted the charges and, therefore, the Bank ought not to have
imposed any punishment on acceptance of appellant’s application for voluntary
retirement. It was also urged that in any case, looking to the past performance
.-and unblemished career of the appellant and having regard to the gravity of
the charges, the punishment inflicted on the appellant 15 excessive and,
. therefore, liable to be quashed. :

23.  Inreply, learned counsel for the respondent (Bank) while supporting
the impugned order urged that no interference in the impugned order is called
for and the grounds on which punishment was upheld by the High Court deserve

LY
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tobe upheld by this Court and lastly, the grounds urged by the learned counsel
for the appellant in support of this appeal also have no merit,

24.  Learned counsel elaborated his submission by contending that the
reading of the Scheme as a whole would go to show that firstly, the appellant
was not eligible for consideration because disciplinary proceedings were in
contemplation against him and later initiated also and even if, he was held
eligible to apply pursuant to the Scheme yet according to learned counsel, the
Bank was within their rights to pass orders on his application made for voluntary
* retirement only on conclusion of disciplinary proceedings and which the Bank -
also rightly passed by accepting the apphcatlon on 19.06.2001. ‘

25.  Learned Counsel further pointed out that the Scheme did not provide
any consequence in case if the applications submitted by employees remain
pending on 31.12.2000. 1t was urged that in the absence of any specific
consequences not being provided in the Schéme in relation to pending
applications on 31.12.2000, there could be no deemed acceptance of such
applications on 31.12.2000 as was urged by the learned counsel for the
appellant. It was more so as the learned counsel pomted out that the Scheme
had provided that no voluntary retirement of any employee would come into
force unless an order is passed by the Bank on his application. In other words,,
the submlssmn was that every application made by the employee was required
to be d1sposed of by passing an order by the Bank and, therefore, so long as
the order had not been passed, the apphcatlons would remain pending.

26. Learned counsel urged that the Scheme was directory in its compliance
insofar as the Bank was concerned and, therefore, the Bank was within its
rights to decide the pending applications even after 31.12.2000 regardless of
any time constraint on the Bank in deciding such applications. Learned counsel
urged that the principle of “deeming fiction” in these circumstances had no

application to the Scheme for want of any specific clause in the, Scheme
providing such fiction.

27.  Learned counsel further pointed out that since the appellarit was in
services of the Bank till 19.06.2001, the Bank was within their rightsto issue
charge-sheet and conclude the disciplinary proceedings before 19.06.2001
and which the Bank did when it served the charge-sheet on the appellant on
.02.03.2001 and passed the punishment order on 20.03.2001 on the basis of
admission made by the appellant admitting the charges leveled against him.
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28..  Lastly, learned counsel submitted that in the light of his above-mentioned
submissions coupled with the fact that there was no challenge to the order
dated 19.06.2001 by which the appellant’s application for voluntary retirement
was accepted, no case is made out by the appellant for quashing the punishment
order dated 20.03.2001 which was rightly confirmed by the Appellate
Authority, Writ Court and lastly by the Division Bench.

29, Haviﬂg heard the learned counsel for the parties and on perusal of the

record of the case, we find no substance in the subrmssmns oflearned counsel

for the appellant.

30.  Inourconsidered opinion, the fate of the appeal largely dcpends upon
answering three questions, viz., firstly, whether the Scheme in question and, in
particular, its relevant clauses are mandatory or directory for ensuring their
compliance by the appellant and the Bank; Secondly, what is the effect of the
Scheme on the rights of the appellant and the Bank for deciding the legality of
. the punishment order impugned in these proceedings; and lastly, whether any
case is made out to set aside the punishment order.

31. At theoutset, we may state that the appellant did not challenge the
order dated 19.06.2001 passed by the Bank, by which his application for
voluntary retirement was accepted but confined his challenge in these
proceedings only to the order dated 20.03.2001 by which he was awarded
punishment of reduction of his basic salary in five stages in time scale for a
period of 3 years and its consequential effect in pay fixation as detailed in the
order

32. - Sincethe learned counsel for the parties have extensively referred to

. the various clauses of the Scheme to show its object and effect for deciding™

the legality of the punishment order, we con31der it apposite to refer to these
clausesinfra:

“BANK OF INDIA VOLUNTARY RETIREMENT
SCHEME-2000

A.ELIGIBILITY:

All ﬁenﬁanent employees of the Bank with 15
years of service or 40 years of age, as on 01.11.2000.

The folloiving-gmployees are not eligible for Volunfary

*
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Retirement under the'Schenie:-

a) Specialisté Officers/Employees who have
executed service bonds and have not completed it,
Employees/Officers serving abroad under Special
Arrangements/Bonds, will not be eligible for VRS (the
Board of Directors may however waive this, subject to
fulfillment of this bond/other requirements).

b) Employees against whom dlsclphnary

proceedmgs are contemplatedlpendmg or are under -

suspensxon

c) Employees appointed on contract basis.

d) Any other category of employees as may be
specified by the Board. - ) .

F) - The Competent Authority may accept or reject
the application of an employee for voluntary retirement
keeping in view the organizational requirements or any
administrative reason and the decision of the Competent
Authority shall be final. No voluntary retirement.shall
come into effect unless the Competent Authority has
passed orders accepting the application of the employees
to retire voluntarily under the Scheme.

G) Acceptance and Relieving/Rejection: o

On acceptance of the application for voluntary
Retirement of an employee by the Competent Authority,
the acceptance as well.as the date of relieving shall be
communicated to the employee through for controlling
office/s. the employee shall stand relieved on the date
stipulated in the above communication. The entire

2647

process of acceptance and relieving shall be concluded -

not later than 31.12.2000.

In case, the application for voluntary Retirement
- of an employee is rejected by the Competent Authority,
- an order glvmg reasons for the same shall be passed. by
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the Competent Authority and communicated to the

employee through the controlling office, on or before
31.12,2000.

L EFFECTIVE DATE:

The Scheme will be effective from 15.11.2000 and
will be in operation for a period of 1 month i.e. up to
14.12.2000 and can be withdrawn at the discretion of the
Bank at any time without assigning any reason.

J. RIGHT TO AMEND/ALTER :

The Bank reserves the right to alter and/or amend ,
the above conditions of the Scheme. The applications
made under the Scheme will be irrevocable and the
employees will not have the right to withdraw the
application once submitted.”

33.  Mere perusal of the afore-quoted clauses would go to show that the '

application for voluntary retirement was to be filed by the employee on or
before 14.12.2000 and on such application being filed, the employee had no
right to withdraw the application. The Scheme provided that any employee
against whom some disciplinary proceedings are contemplated or pending or
. ifheis under suspension then he is not eligible to apply for voluntary retirement
under the Scheme. The Scheme further provided that the Bank is required to
pass orders on the application (accepting or rejecting) and complete all
proceedings arising therefrom on or before 31.12.2000. The Scheme also
provided that no voluntary retirement of an employee would come into effect
unless the Bank passes an order on the application. -

34.. " Before we examine the questions arising in the case, it is necessary to
see the law, which applies to the-case in hdnd.

35.  Athree-Judge Bench of this Courti in Balwant Singh & Ors. vs. Anand
Kumar Sharma & Ors., (2003) 3 SCC 433 while examining the provisions
of Bihar Buildings (Lease, Rent and Eviction) Control Act explained as to
under what circumstances, the duty cast upon a private party is said to be
mandatory and why it is said to be directory for any pubhc functionary. This is
what was held in paragraph 7 of this decision:

L 3]
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: “7.Yet there is another aspect of the matter which cannot
be lost sight of. It is a well-settled pI'IIICIplB that if a thing
is required to be done by a private person within a
specified time, the same would ordinarily be mandatory
but when a public functionary is required to perform a
public function within a time-frame, the same will be held
" to be directory unless the consequences therefor are
specified. In Sutherland’s Statutory Construction, 3rd
. Edn,, Vol. 3, at p. 107, it is pointed out that a statutory
direction te privaté individuals should generally be
considered as mandatory and that the rule is just the
opposite to that which obtains with respect to public
officers. Again, at p. 109, it is pointed out that often the
- question as to whether 2 mandatory or directory
construction should be given to a statutory provision may
- . be determined by an expression in the statute itself of
the result that shall follow non-compliance with the
provision. At p. 111 it is stated as follows:

“As a corollary of the rule outlined above,
the fact that no.consequences of non-
compliance are stated in the statute, has
been considered as a factor tending
towards a directory construction. But this
is only an element to be considered, and is
by no means conclusive.” ~

36." Later, a question arose in the case of Visitor, AMU & Ors. vs. K. S,
Misra, (2007) 8 SCC 593 as to whether a clause in a Statute of the Benaras
Hindu University which infer alia provided for doing certain act within a
specified time by the party concerned, if it is not done within the time specified
in a particular clause of the Statute then whether such clause would be
construed as being directory or mandatory in nature and secondly, what would
be the effect if the Statute did not provide for any consequence to accrue in
the event of non compliance of such clause or when the Statute provided for
some consequence in the event of non-compliance.

37.  Justice GP Mathur speaking for the Bench examined the issue in the

light of the aforementioned principle laid down in the case of Balwant Singh
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* (supra) and after quoting the principle in patagraph 12 applied the same to
examine the relevant clause of the case and held as under:

“12. A three-Judge Bench in Balwant Singh v. Anand -
Kumar Sharma has explained in what circumstances the

"duty cast upon a private party can be said to be
mandatory and para 7 of the Report reads as under: (SCC
p- 436, para7)

. “Principle quoted”............... ceeresreseenes |

Therefore, in accordance with the Iaw laid down

in the above authority, the provisions of Statutes

. 61(6)(iv)(b) and (c) should be treated as mandatory as it

is a private party who has to do a particular act within a
specified time.”

38.  When we apply the aforesaid principle of law for interpreting the .

clauses of the Scheme in question then we find that the Scheme is partly
mandatory and partly directory. In other words, it is mandatory in compliance
of some clauses so far as the employee is concerned, whereas it is directory in
compliance of some clauses so far as the Bank is concerned.

39.  This is clear when we see the clause, which provides for filing an
application by the employee by a particular date. This clause is mandatory in
its compliance for the employee because if an employee does not file the
application before the due date then he has no right to file the application
thereafter, whereas the clause which requires a Bank to pass the orders on
the application by a specified date and cornpletc all the formalities, it is dxrectory
inits comphance , .

i, :
40. In other words, it is not mandatory for the Bank to necessarily complete

all the formalities before the due date specified in the clause and if the Bank
fails to do it within the time but completes the formalities after the specified
date, it would be permissible for the Bank to do so and the act so.done would
be regarded as being in conformity with the requirement of the Scheme.

41.  This we say for several reasons. Firstly, the Scheme does not provide
any consequence as to what would follow, if the Bank does not ensure
compliance within the time fixed in the clause. Secondly, the appellant being a
private individual, if he is required to do some act within a specified time

Vi
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prescribed in the Scheme then it is mandatory for himto do so within the time
specified. Thirdly, the Bank being a public functionary is required to-perform
public functions and hence while discharging such functions, if the Scheme
_ has not provided any consequence for non-compliance of the act within time,
then the Scheme would not be construed as mandatory but it would be
construed as directory insofar as the Bank is concerned. Fourthly, since the
Scheme has not provided for accrual of any benefit in employee's favour by
"deeming fiction” in the event of non-compliance on the part of the Bank then
no such benefit can accrue in favour of an employee automatically by fiction
as a result of any non-compliance. In other words, in order to enable an -
employee to claim any benefit by "deeming fiction" on account of non-
compliance of any act by the Bank under the Scheme, it is necessary for the
employee to show that the Scheme contains a clause for conferral of such
benefit on the employee by “deeming fiction”. There is no such clause in the
Scheme and lastly, when the Scheme has provided that the voluntary retirement
. of any employee would come into effect only when the order is passed on the
application of an employee then there is no question of any application being
accepted by "deeming fiction". In other words, when the Scheme has provided
passing of 4 specific order by the Bank for accepting the application for
voluntary retirement then the application cannot be held as accepted by
“deeming fiction”.

42.  Inview of foregoing reasons, we are of the considered opinion that.
the Scheme in question is partly mandatory for its compliance so far as the
employee (appellant) is concerned whereas it is directory for its compliance
so far as the Bank (respondent) is concerned, There can be no dispute for the
legal proposition that the Scheme can be partially mandatory and partially
directory. .

43.  Inthelight of what we have held above, we find from the facts of this
case that on 08.09.2000, the Bank issued 2 memo to the appellant wherein
the Bank set out the irregularities alleged to be committed by the appellant.
They were replied by the appellant on 18.10.2000. The Scheme, however, '
came into force on 01.11.2000 which, inter alia, provided that the application
for voluntary retirement can be made before 14.12.2000. The cut-off date
for the Bank for completing all the formalities was 30.12.2000.

44,  The éppellant applied for voluntary retirementon 16.11 2000 whereas
he was served with the charge-sheet on 02.03.2001. He, however, admitted
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the chargeson 13.03.2001. This resulted in imposition of punishment on the
appellant on 20.03.2001. It was followed by acceptance of his application
for voluntary retirement by the Bank on 19.06.2001.

45.  Inourconsidered opinion, the Bank was within its ri ghtsto issue a
charge-sheet to the appellant on 02.03.2001 because firstly, on 02.03.2001,
the appellant was in the employmént of the Bank and, therefore, he could be
subjected to face disciplinary proceedings as per the Rules. Secondly, since
the memo was served on the appellant prior to introduction of the Scheme,
the disciplinary praceedings were rightly initiated by serving a charge-sheet
on the appellant after coming into force of the Scheme on 01.11.2000. Thirdly,
in terms of the Scheme, the appéllant's application could be considered only
after conclusion of disciplinary proceedings and, therefore, the Bank was right
in considering the application and eventually accepting it on 19.06.2001.
Fourthly, the relationship of employee and employer between the appellant
and the Bank continued till 19.06.2001 and, therefore, the Bank was within

its rights to take any action under the service rules against the appellant up to
19.06.2001. It is not in dispute that the Bank took all the disciplinary actions
prior to 19.06.2001 and then accepted the application for voluntary retirement
on 19.06.2001. Such action, in our view, was just, legal and proper.

46. . Inthe light of foregoing reasons, we cannot accept the submission-of -
learned counsel for the appellant when he contended that the appellant stood
deemed retired on 31.12.2000 because no order was passed or/and
communicated to him by the Bank on or before 31,12.2000 on his application
for voluntary retirement and, therefore, the Bank had no ri ght to initiate any
disciplinary proceeding and pass the punishment order against the appellant
after 31.12.2000. This submission is devoid of any merit and is accordingly
rejected. .

47.  Coming to the next question as to whether the punishment imposed on

the appellant was legal or not. Learned counsel for the appellant was not able

topoint out any illegality or perversity in the disciplinary proceedings or in the
- punishment order dated 20.03.2001. ‘

48.  Asamatterof fact, since the appellant admitted the charges leveled
against him in the charge-sheet, there was no need for the Bank to have held
any inquiry into the charges. Whenthe charges stood proved on admission of
the appellant, the Bank was justified in imposing punishment on the appellant
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as prescribed in the Rules. We, therefore, find no ground to inteifere in the °

. punishment order as we also find that havmg regard to the nature and gravity

of the charge, the punishment imposed on the appellant appears to be just .

" and proper, calling no interference therein.

49.  Thenextsubmission of the learned counsel for the appellant that since
the appellant had unblemished caréer throughout in his service period, the
disciplinary proceedings initiated against the appellant were not called for and

_deserve to be quashed also have no substance.

50.  Suffice it to say, once the appellant admitted the charges, appropriate
punishment as prescribed in the Rules could be inflicted on him. It was for the
Appointing Authority to have taken into account the seriousness of the charge
and overall performance of the appellant while imposing punishment. It was
done by the authorities concerned in this case as would be clear from mere .
perusal of the punishment order. The relevant para of the punishment order
reads as under:

“The acts of misconduct committed by you are
~ serious in nature but keeping in view facts and
circumstances of the case, I have decided to take a
lenient view in the matter and to impose upon you
Consolidated Major Penalty of reduction in pay by five
stages in a time scale for a period of three years with
the further direction that you will not earn your normal
increments of pay during the period of such reduction
and reduction will have the effect of postponing your
future increments to that extent in terms of clause 4(H
of Bank Of India Officer Employees’ [Discipline and
Appeal] Regulations, 1976.

I have considered your past record and all other
extenuating/mitigating circumstances of the case. After
a careful consideration, I find that the ends of Justlce
would meet by imposition of the aforesaid consohdated
penalty on you I order accordingly.”

51. Inthelightof foregomg, the submission of the learned counsel for the
appellant on the question of imposition of punishment and on the issue of
quantum has no substance and is accordmgly rejected.
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52. Inviewofthe foregoing discussion, all the three questions framed
above are answered against the appellant and in favour of the Bank.

,53. - Theappeal thus failsand is acc_iordingly dismissed. As a consequence,
the impugned order is upheld though on reasons other than the one given by
the High Court. No costs.

- Appeal dismisséd._

LL.R. [2016] M.P., 2654
WRITAPPEAL |
" Before Mr. Justice PK. Jaiswal & Mr. Justice J.K. Jain
W.A. No. 575/2015 (Indore) decided on 19 January, 2016
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SAMRATH INFRABUILD (i) PVT. LTD., INDORE ...Appellant
Vs. : :
BANK OF INDIA & anr. ...Respondents

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Sections 2(0), 4B, 13(2),
13(4) & 17 - Constitution - Article 226 - If a Bank or financial institlition
forms an opinion that an account of a borrower has become an Non
Performing Assets (NPA) - Such opinion is not justiciable in a Court
exercising jurisdiction under Article 226 of the Constitution - Further the
question whéther the account has been correctly classified as a NPAor
not is a factual dispute and appellant has an alternative efficacious remedy
of appeal available u/S 17 of the SARFAESI Act. (Para 15)
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254/2015 & CM No. 7754/2015 decided on 21.05.2015 (Delhi High Court),
IV (2014) BC (Banking Cases) (D.B.) (Mad.) Page 37.

A.K. Chitle with Arpit Oswal, for the appellant.
P.B. Sankaran Nair with P. Nair, for the respondents.

ORDER

The Order of the Court was delivered by ;
P.K. Jaisway, J. :- By this intra court appeal, under Section 2°(1) of the

. Madhya Pradesh Uchcha Nyayalaya (Khand Nyaya Peeth Ko Appeal)

Adhiniyam, 2005, the appellant (original petitioner) is assailing the order dated
3.11.2015, passed by the writ court in W.P.N0.5311/2015, whereby the
learned writ court considering the fact that bank has taken action againstthe
borrower and also taken a symbolic possession of the collateral security and
anotice under Section 13 (2) of Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 (hereinafter
'SARFAESI Act, 2002") and thereafter, bank has taken action under Section
13 (4) of the SARFAESI Act, 2002, no case for interference is made outas -
the appellant do have a remedy of approaching before the Debts Recovery -
Tribunal (hereinafter referred as 'DRT") under Section 17 of the Act of 2002,
dismissed the writ petition with a liberty to approach the DRT.

2. The writ petition filed by the appellant/petitioner under Article 226
and 227 of the Constitution, the appellant had claimed the following relief:-

“7.1 That a writ, direction or order in the nature of
Mandamus or any other writ which this Hon'ble Court may
deem it fit be issued calling for the record pertaining to
this matter from the respondents for the kind perusal of
this Hon'ble Court.

7.2 Thar a writ, direction or order in the nature of
Mandamus or any other writ which this Hon'ble Court may
deem fit be issued thereby quashing and setting aside the
impugned action of the Respondent No.l1 classifying the
Account of -the petitioner as NPA with effect from
28.12.2015 and action taken pursuant thereto being

" contrary and in gross vzolatton of RBI circular and
SARFAESI Act.
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7.3 That a writ, direction or order in the nature of
Mandamus or any other writ which this Hon'ble Court may
deem fit be issued thereby quashing and setting aside the
impugned notice/ order dated 13.01.2015 passed by
Respondent No. I classifying the petitioner's account SMA-II,

7.4 ~ That a writ, direction or order in the nature of
Mandamus or any other writ which this Hon'ble Court may-
deem fit be issued thereby quashing & setting aside the
impugned notice/order dated 26.5.2015 (Annexure P/11)
passed by Respondent No.1 which is issued in'pursuant to
the classification of petitioner's Account NPA.

7.5 That a writ, direction or order in the nature of
Mandamus or any other writ which this Hon'ble Court may
-deem fit be issued to the Respondent to decide the
representation/objection of the petitioner dated 22.7.2013
objectively after availing proper opportunity of hearing
fo the petitioner before proceeding further in the matter.

7.6  That a writ, direction or order in the nature of
Mandamus or any other writ which this Hon'ble-Court may
deem fit be issued directing respondents not to take any
coercive steps against the petitioner, further to give an
opportunity of hearing before passing any order/
proceedings further against the petitioner.

7.7 This petition be allowed with costs.

7.8 Any other or further reliefwhich this Hon’ble Court
deems fit be also granted.”

3. The appellant applied to the respondents for fund based and non-fund
based credit facilities against the security of hypothecation of tippers and
mortgage of immovable property for purchase of 20 tippers. First disbursement .
of part term loan I of Rs.12,00,00,000/- (Rs. Twelve Crores only). The credit
facility was enhanced from time to time. On 20.10.2014, the respondent —
Bank issued fresh sanction, accepting the request of appellant for enhancing
credit facility providing for credit facility / security cover totaling to Rs.3478

lacs, thereby modifying the terms and condition of earlier sanctions. The bank
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isreed notice under Section 13 (2) of the SARFAESI Act; 2002 to the
appellant, intimating the appellant that his account was classified as Non
Performing Assets (NPA) w.e.f. 28.12.2014, in accordance with the directions
/ guidelines issued by the Reserve Bank of India. Clause 3 & 4 of notice is
relevant which reads as under :-

“3. As you have defaulted in timely répayment of your
dues to the Bank the accouiit is classified as Non-
Peforming Asset w.e.f. 28.12.2014 in accordance with the
directions/guidelines issued by the Reserve Bank of India.

~ 4 For the reasons stated above, we hereby give you:
‘hotice under Section 13(2)} of the above noted act and call
. upon you to discharge in full your liabilities by paying to
" the Bank sum of Rs.379147246,04 (contractual dues with
upto date interest upto the date of notice) with interest as
stated on page number that it will be entirely at your risks
as to costs and consequences, exercise the powers vested
with the Bank under Section 13 of the Securitisation and
- Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002, against the secured assets
mentioned above.”

4. As per notice under Section 13(2) of the SARFAESI Act, 2002, the
total dues on the date of notice was Rs.379147246.04. The appeéllant
challenged the said action by filing the writ petition under Article 226 and 227
of the Constitution of India. The learned Single Judge considering the fact that
the respondent — Bank had already taken action under Section 13(4) of
SARFAESI Act, 2002, has dismissed the writ petition on the ground that the
appellant should file an appeal under Section 17 of SARFAESI Act, 2002,
relying on the judgment of the Division Bench of this Court in the case of

Velocity Ltd., Indore V/s. State Bank of India reported as 2011(2) M.P.L.J.
224,

5. Learned Senior counsel for the appellant has drawn our attention to
the relief/s claimed in the writ petition and submitted that classifying the account
of the appeilant as NPA w.e,/28.12.2014 and action taken pursuant thereto
being contrary and gross violation of RBI circular and SARFAESI Act, 2002.

The clasmﬁcatlon of the NPA's of the account ofthe appellant — company
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was wholly without jurisdiction and was in gross violation of the RBI circular
and this fact has not been considered by the learned Single Judge while
dismissing the writ petition on the ground of alternative remedy. He has also
submitted that the case of Velocity Ltd., Indore (Supra) is distinguishable on
facts. To support his contention he has drawn our attention to Section 2 (0) of
the SARFAESI Act, 2002, Clause 3 of notice under Section 13(2), Section
4(B), letters issued by the Bank and circular issued by the RBI from time to
time and the decision of the Apex Court in the case of Keshavlal Khemchand
& Sons Pvt. Ltd. & Ors. V/s. Union of India & Ors. reported as 2015 (4)
SCC 770, Mardia Chemicals Ltd. V/s. Union of India & Ors. reported as
2004 (4) SCC 311 and stibmitted that pre-requisite condition for proceedings
under Section 13(2) was not satisfied and classification of the appellant's
account as NPA is contrary to Section 2(0) of the SARFAESI Act, 2002. He
has submitted that the action of the Bank is without jurisdiction and, therefore,
even if there is any alternative remedy, which is in the facts and circumstances

of the present case is not available to the appellant and the same doesnot bar .

the appellant to challenge the action of the Bank, the learned writ court

committed a legal error in dismissing the writ petition on the ground of

alternative remedy under the statutory remedy under Section 17 of SARFAESI
Act, 2002.

6. In reply, Shri Nair, learned counse] for the respondents has submitted
that in the case of Mardia Chemicals Ltd. ¥/s. Union of. India & Ors. (Supra),
the Apex Court had made it very clear that dues or disputes regarding
classification of NPA's should be considered and resolved by some internal
mechanism. Thus, the jurisdiction of the courts for adjudication of disputes
regarding classification has been'totaily excluded. He has also drawn our
attention to the decision of the Division Bench of Delhi High Court in the case
of Dr. Yashwant Singh & Anr. V/s. Indian Bank & Anr. dated.21.5.2015
(LPA254/2015 & CM No.7754/2015 and submitted that the writ court cannot
exercise any adjudicatory function on the issue of classification of NPA by the
secured creditor. Once the Bank authorities have classified as NPA, the writ
court would have little or no role to play in deciding such an issue in view of
the complete autonomy of the Banks and financial institutions in asset
‘classification under the SARFAESI Act, 2002, as upheld by the Apex Court
in the case of Mardia Chemicals Ltd. V/s. Union of India & Ors (Supra).
He submits that writ petition had been filed just to delay the proceedings of
the case and it does not show the bonafide of the appellant in paying the dues

i
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of the Bank. He lastly submitted that one Sanjay Dwivedi, Director of the
appsiiant —company, challenged the proceedings, which have been‘initiated
under the SARFAESI Act, 2002, on account of classification of account of
the appellant as NPA, suppressing the Writ Petition No.5311/2015 and had
obtained the stay, the Bank after receipt of notice raised a preliminary objection
and pointed out about the dismissal of the writ petition, the learned writ court
by order dated 7.12.2015, dismissed the writ petition. With the aforesaid, he
has submitted that the law is well settled. The learned writ court has not
committed any legal error in dismissing the writ petition and directing the
appellant to avail the alternative remedy under Section 17 of the SARFAESI
Act, 2002 and prays for dismissal of the writ appeal.

7. We have heard the arguments at length.

8. It is not in dispute that appellant — borrower has made default in
repaying the security debts and, therefore, the account of the appellant is
.classified as NPA and issued notice to the appellant to discharge his liability
within 60 days from the date of notice, failing which the bank will exercise all
or any of the rights under Sub-section (4) of the SARFAESI Act, 2002, ie.,
by taking possession of the secured assets and sale / transfer thereof etc.

9. The Apex Court in Mardia Chemicals Ltd. V/s. Union of India &
~Ors. (Supra) observed that the purpose of serving a notice upon borrower
under Section 13(2) of the SARFAESI Act, 2002 is that a reply should be
submitted by the borrower explaining the reasons as to why the measure under
Section 13(4) need not be taken and creditor must apply his mind to the
objections raised-in reply to such notice and an internal mechanism must be
particularly evolved to consider such objections raised in the reply. It is further
held that once such envisaged on the part of the creditor it would only be
conducive to the principles of fairness on the part of the banks and financial
institutions in dealing with their borrowers to apprise them of the reason for
not accepting the objections or points raised in reply to the notice served
under Section 13(2), before the creditor proceed under Section 13(4) of the
SARFAESI Act, 2002. The Apex Court in Mardia Chemicals Ltd. V/s. Union
of India & Ors. (Supra) need not held the remedy of judicial review would
be available against the notice under Section 13(2) of the SARFAESI Act,
2002. The Apex Court in Mardia Chemicals Ltd. V/s. Union of India &
Ors. (Supra) has expressly ruled that the scheme of the SARFAESI Act,
2002, does not envisage any remedy between 13(2) and 13(4) stage. The
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Supreme Court has further held that the borrower does not even have any
right of hearing Section 13(3A). Once that is so, there can possibly be no
right in favour of the borrower to seek judicial review of the decision of the
creditor on the objections in the reply to the notice under Section 13(2). The
sole contention of the appellant is that the decision of the Bank classifying the
account of the borrower as NPA is a jurisdictional one and the remedy of
judicial review is available there again. _

10.  The learned Single Judge in the order impugned has held thai the
respondent — Bank had already taken action under Section 13(4) of the
SARFAESI Act, 2002, The appellant should file an appeal under Section 17
of the SARFAESI Act, 2002 and directed the appellant to approach the DRT.

11.  Section 2(o) and RBI circular has been considered by the Division
Bench of Delhi High Court in the case of Dr. Yashwant Singh & Anr. V/s.
Indian Bank & Anr. (Supra). Relevant part of the judgment reads as under :-

“(H) It is significant that Supreme Court in Mardia
Chemicals Ltd. did not hold that the remedy of judicial
review would be available against a notice under Section
13(2). On the contrary the decision on the objections/
representations if any, to the notice under Section 13(2)
was left to the secured creditor who has further been obliged
to communicate the reasons for rejection thereof but
without vesting in the borrower any remedy there against
at that stage. (I) It would thus be seen that Supreme Court
in Mardia Chemicals Ltd. has expressly ruled that the
scheme of SARFAESI act does not envisage any remedy
between thel3(2) and 13(4) stage. The Supreme Court has
further held that the borrower does not even have any right
of hearing at the stage.of Section 13(34). Once that is so,
there can possibly be no right in favour of the borrower to
seek judicial review of the decision of the creditor on the
objections in the reply to the notice under Section 13(2).
The purpose of communicating the reasons for rejection
of the objections, we reiterate, as per Mardia Chemicals
Ltd., is only to furnish to the borrower the basis for the
- challenge under Section 17 against the action at the Section
13(4) stage. (J) The entire case of the appellant is premised

Y]
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on the argument that the decision of the secured creditor
‘classifying the account of the borrower as NP4, is a
"rurisdictional” one and the remedy of judicial review is
available there against. The counsel for the appellants has
however though picked up the term "jurisdictional
decision" but not even -attempted to argue how a
jurisdictional decision is different from any other decision
pursuant whereto an authority under a statute is entitled
to take action as provided therein. We have wondered
whether all decisions, on the making whereof an action
under a statute is predicated, would be jurisdictional
decisions. (K) We, at the outset only are unable to agree
with such a proposition. If every decision on the taking
whereof a statutory provision were to get. invoked /
activated, the need for the Supreme Court in the judgments
relied upon by the counsel for the appellants to label ihe
fact / decision as jurisdictional one would not have arisen.
(L} Moreover, if it was to be said that every fact upon the
happening/existence whereof an action under a statute can
be taken or an administrative authority is entitled to take
action were to be held to be a jurisdictional fact and a

writ to the High Court upon the same being challenged -

were fo be maintainable, it would imply that a writ can be
filed in all cases.

(M) At least in the context of the SARFAESI Act, the same
would totally nullify the purpose of enactment thereof. We
therefore hold that every such fact / decision cannot be a
jurisdictional one. (N) Section 13(2) permits a secured
creditor to issue the notice provided thereunder to the
borrower if (a) the borrower has made a default in
repayment of secured debt or any installment thereof; and,

(b) the borrower"s account in respect of such debt is
classified by the secured creditor as an NPA.

(O) It thus follows that a mere default in payment of the |

‘debt or any installment thereof does not ipso facto make
the borrowers account an NPA.
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(P) NPA is defined in Section 2(o) of the Act as an asset or
account of a borrower which has been classified by a bank
or financial institution as substandard, doubtful or loss
asset in accordance with the directions or guidelines relating
to assets classifications by the Reserve Bank of India (RBI)
or by any other authority or body which is administrating
or regulating the bank or financial institution concerned,

(Q) The appellants have alongwith the appeal filed a copy
of the letter dated 2nd July, 2012 of the RBI to all
commercial banks enclosing therewith the updated "Master
Circular relating to Prudential Norms on Income
Recognition, Assets Classification and Provisioning
pertaining to Advances”. Clause 2.1.1 thereof provides that
asset become a non performing asset when it ceases to
generate income for the bank and clause 2.1.2 thereof
defines NPA as a loan or an advance where the interest
and / or the instaliment of principal remains overdue for a
period of more than 90 days inrespect of a term loan (which
the appellants admitted to have taken from the respondent
bank).. Clause 2.1.3 thereof provides that bank should
classify an account as NPA only if the interest due and
charged during any quarter is not serviced fully within 90
days from the end of the quarter. Thus as per the said
circular of the RBI, read with Section 13(2), the notice under
Section 13(2) can be issued not immediately on default in
payment or any instalment thereof but on such default
remaining overdue for more than 90 days.

(R) What emerges thus is, whether a decision of the bank
that the default on the part of the borrower in repayment
has remained over due for more than 90 days or not, can
be called a jurisdictional decision / fact.

(S) At this stage the plea of the appellants in this respect
may be noticed. The appellants do not dispute that they
availed of secured credit from the respondent bank. Their
case is, (i) that as per the order dated 23rd October, 2013
of the DRT in an earlier proceeding between the parties,

Y
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the loan account was ordered to be restructured and was
restructured on 10th September, 2014; (ii} that the quarter
in which the loan account was so restructured ended on
31st December, 2014; (iii) that even if the appellants were
in default of payment for the said quarter, 90 days
therefrom ended on 31st March, 2015 and thus the action
of the respondent bank of declaring account as a NPA prior
thereto on 9th February, 2015 was wrong.

(T) The respondent bank in its decision on the objections/
representations of the appellants to the notice under
Section 13(2) of the Act has reasoned.

(a) That the term loan had remained unpaid and was
classified as a NPA on 1st December, 2009 and thereafier
action under Section 13 (2) and 13(4) was initiated;

(b) there against the proceeding nforesaid in the DRT under
Section 17 was filed;

(¢) that in compliance with the order of the DRT, the loan
account was restructured and the revised Statement of
Account was communicated on 1st September, 2014 and
again on 10th September, 2014, ’

(d) that the appellants though raised objections thereto
but failed to respond with any specific error in the.
Statement of Account and instead filed an application in
the disposed of proceedings in the DRT for recalculation
of the interest and whick application was dismissed on 3 1st
January, 2015;

(e) the DRT in the said order itself directed the appellants
to pay the admitted debt of Rs.19,49,043/- within 45 days;

() that no payment was made in the said loan accounts
since Ist September, 2014 and the amount of
Rs.4,63,84,456.88 had fallen due with a principal amount
of Rs.3,97,34,719.77 was outstanding in one loan account
and a principal amount of Rs.24,97,556.55 was
outstanding in another loan account;
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(8) that thus the loan account of the appellant had correctly
beern classified as a NPA. '

(V) We see no reason to, in letters patent jurisdiction,
interfere with the decision of the learned Single Judge on
the challenge by the appellants to the accounts being
classified NPA in accordance with RBI circular on 31st
December, 2014 and fully concur with the same. (W) A
jurisdictional fact is one on existence of which depends
the jurisdiction of a Court, Tribunal or an Authority. If the
jurisdictional fact does not exist, the Court or Tribunal
cannot act (see Ramesh Chandra Sankla Vs. Vikram
Cement (2008) 14 SCC 58). (X) Supreme Court in Smt.
Shrisht Dhawan Vs. M/s. Shaw Brothers (1992) 1 SCC 534
explained that error in assumption of jurisdiction should
not be confused with mistake, legal or factual in exercise

of jurisdiction. Applying the said fact, we hold that it is

not as if it is not within the jurisdiction of the Bank to

determine whether the account of the Bank is a NPA or.

not. The mistake if any by the Bank in holding the account
to be an NPA would thus be a mistake in exercise of
jurisdiction and not a mistake in assuming jurisdiction.
(Y) We draw strength for the aforesaid proposition from
Section 2{0) of the SARFAESI Act which vests the secured
creditor with the power to classify an account as an NPA.
The authority of the secured creditor in this regard cannot
be questioned. Such authority of the secured creditor to
classify the account of a borrower as an NP4 has been
recognized in Mardia Chemicals Ltd. and in Transcore Vs.
Union of India (2008) 1 SCC 125. All that was observed
in Mardia Chemicals Ltd. was that there must exist a
specified internal channel which should settle the doubts
in asset classification. The introduction of Section 13(34)
has fulfilled the said requirement also. We find a Single
Judge of the Calcutta High Court in Core Ceramics Ltd.
Vs. Union of India AIR 2008 Cal 88 also to have taken a
view that once the bank authorities have classified an
account as NPA, the writ Court would have little or no

[ 1]
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role to play in deciding such an issue in view of the
complete autonomy of the Banks and financial institutions
in asset classification under the SARFAESI Act and upheld
in Mardia Chemicals Ltd. and Transcore. Similarly, a
Division Bench of Madras High Court in Gain-N-Nature

. Food Products Vs. Union of India MANU/TN/0555/2008

has held that if a Bank or financial institution forms an
opinion that an account of a borrower has become an NP4,

such opinion is not justiciable in a Court exercising

jurisdiction under Article 226 of the Constitution because

" Section 13(2) does not use the expression "and his account

in respect of such debt has become a Non Performing
Asset” but uses the expression "and his account in respect
of such debt is classified by the secured creditor as Non
Performing Asset.

(ZA) As far as the judgments cited by the counsel for the
appellants are concerned, they all relate to adjudicatory
authorities. Arun Kumar as well as Raza Textile Ltd. supra
were with respect to the jurisdiction exercised by the
income tax officers; Godrej Sara Lee Ltd. supra was again
with respect to the assessment by the authorities concerned
under the Kerala Value Added Tax Act, 2003 and Sardar
D.K. Jadav supra was with respect to the proceedings
before the Jagir Commissioner under the Abolition of
Jagirs Samvat, 2008. In all the said cases the adjudicatory
authorities, only if having jurisdiction, were required to
adjudicate the respective claims. It was in this context held
that if the authority had no jurisdiction it could not proceed
with the adjudication .However the creditor bank/ financial
institutions in exercise of powers under Section (13) of
the SARFAESI Act does not exercise any adjudicatory
function and after an account has been classified as NPA
is not required to adjudicate anything further and is only
required to take over the assel. The process under Section
(13)(34) can by no stretch of imagination be said to be
adjudicatory. Moreover the question whether a borrower
has committed any default in repayment and whether the
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account has been correctly classified as a NPA or not is a
factual dispute which even otherwise ordinarily in writ
furisdiction is not to be entertained particularly when the
fora for adjudication thereof in the event of the bank taking
further action, is prescribed. '

(ZB) The Supréme Court in the judgments relied upon by -
the counsel for the appellant held that the proceedings
before an authority which had no jurisdiction would not
serve any purpose. However as aforesaid there are no
proceedings before a bank after classifying borrower
account as NPA and forum for appeal there against, if any,
shifts to the DRT. Thus the judgment cited by the counsel
for the appellants have no application.”

12.  In the case of Gain-N-Nature Food Product V/s. Union of India
judgment/order dated 27.3.2008 the Division Bench of Madras High Court -
has observed as under :-

11. But as seen from the definition of the expression "Non
Performing Asset”, extracted above, it includes within its
fold, either an asset or an account of the borrower. If a
Bank or financial institution, forms an opinion that a
particular asset or account of a borrower has become a
"Non Performing Asset”, such opinion may not be
iusticiable, especially in a Court exercising jurisdiction
under Article 226 of the Constitution. It may not be open
to this Court to conduct a roving enquiry to find out if an
account or asset of a borrower could be classified as a

. = "Non Performing Asset", with reference to the guidelines
issued by the Reserve Bank of India. Section 13(2) is
carefully worded. It does not use the expression "and his
account in respect of such debt Has become a "Non
Performing Asset”. Instead, the Section uses the expression
"and his account in respect of such debt is classified by
the secured creditor as "Non Performing Asset" Section
13(2) reads as follows:

Where any borrower, who is under a liability to a
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secured creditor under a security agreement, makes any
default in repayment of secured debt or any installment
thereof, and his account in respect of such debt is classified
by the secured creditor as non-performing asset, then, the
secured creditor may require the borrower by notice in
writing to discharge in full his liabilities to the secured
creditor within sixty days from the date of notice failing
which the secured creditor shall be entitled to exercise all
or any of the rights under Sub-section (4).

12.  Therefore, the stress under Section 13(2) is basically
on the classification of the account as a "Non Performing
Asset” by the secured creditor and not on whether the
account has actually become a "Non Performing Asset”
or not. In other words, the Section does not leave any scope
for a court to adjudicate as to whether an account has
become a "Non Performing Asset” or not, with reference
to the guidelines issued by the Reserve Bank of India.
Therefore, the first objection taken by the petitioners is
not sustainable in law.

13, In Deccan Chronicles Holdings Ltd. & Ors. V/s. Union of India &
Ors. reported as IV (2014) BC (Banking Cases) (D.B.) (Mad.) Page 37 the
Division Bench in para 39 of the such judgment has held as under :-

“39.  While dealing with a legislation pertaining to a
specialized field, that too, a one like economy, the Court
should adopt a “dignified reluctance”. While exercising
its power of judicial review, a good deal of latitude is
permissible in case of economic statues. The Court should
be aware of the fact that the Legislature is dealing with
complex problems. The economic mechanism is highly
sensitive and therefore, we should constantly remind
ourselves of our own limit. We do not like to take the role
of a higher authority to review a decision made by an
expert body on the materials placed before it. The said
attempt is to be avoided, as neither the Counsels nor the
Court can claim a better expertise. Such an attempt would
be akin to a search by a visually impaired person to find a
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black cat during right time in a dark room when the cat
itself is not there......"”" '

14.  Ondue consideration ofthe aforesaid, we are of the view that law on
the subject is well settled by the Apex Court in the case of Mardig Chemicals
Lid. V/s. Union of India & Ors. (Supra), as well as by the Delhi High Court
in the case of Dr. Yashwant Singh & Anr: V/s. Indian Bank & Anr {Supra)
and Madras High Court in the case of Gain-N-Nature Food Product V/s.
Union of India (Supra). The classification of NPA is not subject to judicial
review. Once the Bank authorities have classified account as NPA, the writ
- court would have no role to play in deciding such any issue/suit. The proper
course of the appellant is to challenge the action by filing a statutory appeal as
directed under Section 17 of SARFAESI Act, 2002, One of the Director of
the petitioner Shri Sanjay Dwivedi, also challenged the action by filing

W.P.No. 7994/2015, The learned Single Judge while dismissing the writ petition

of Sanjay Dwivedi has observed that he without disclosing the order dated
3.11.2015, has filed the writ petition and obtained interim relief. Order dated
7.12.2015 passed in W.P.N0.7994/2015 reads as under :-

“Heard.

This writ petition has been filed by the petitioner
challenging the proceedings which have been initiated under
the SARFAESI Act on account of classification of account
of the respondent No.2 as NPA.

In brief, the case of the petitioner is that certain
loan was advanced by the respondent No.l to the
respondent No.2, in which the petitioner was guarantor
and thereafter the account of the respondent No.2 has
wrongly been classified as NPA and the respondent No. 1
instead of proceeding against the respondent No.2, is taking
action against the petitioner and his properties.

4 preliminary objection has been raised by the
respondent.

Having heard the learned counsel for the parties
and on perusal of the record, it is found that the petitioner
is not only the guarantor but is also one of the Director of
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the respondent No.2 Company. The respondent No.2-
Company had earlier filed the Writ Petition No.5311/2 015
challenging the proceedings which were initiated under
the SARFAESI Act and this Court by order dated 3.11.2015
taking note of the earlier Division Bench judgment of this
Court in the matter of Velocity Ltd. Indore Vs. State Bank
of India, reported in 2011(2) MPLJ 224, has dismissed
the writ petition on the ground that the action has already
been taken under Section 13(4) of the SARFAESI Act and
the remedy of approaching -the Debt Recovery Tribunal
under Section 17 of the Act of 2002 is available. The
petitioner without disclosing the said order has filed the
present writ petition and obtained the interim relief by
this Courlt.

In view of the earlier detailed order passed by this
Court in W.P. No.5311/2013, the present writ petition is
not maintainable. Since the petitioner has an alternative
efficacious remedy of appeal available under Section 17
of the SARFAESI Act, therefore, no ground is made out
for entertaining the writ petition.

The writ petition is accordingly dismissed with
liberty to the petitioner to avail the alternate remedy.

C.C. as per rules.

15. For the above mentioned reasons, we hold that once the bank
authorities have classified an account as NPA, the writ court would have little
or norole to play in deciding such an issue in view of the complete autonomy
of the Banks and financial institutions in asset classification under the
SARFAESI Act and upheld in Mardia Chemicals Ltd. V/s. Union of India
& Ors. reported as 2004 (4) SCC 311. Similarly, a Division Bench of Delhi
- High Court and Madras High Court have held that if 2 Bank or financial
institution forms an opinion that an account of a borrower has become an
NPA, such opinion is not justiciable in a Court exercising jurisdiction under
Article 226 of the Constitution. Further the question whether the account has
been correctly classified as a NPA or not is a factual dispute and appellant
has an alternative efficacious remedy of appeal available under Section 17 of
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the SARFAES]I Act, we do not find any merit in this appeal.
W.A.No0.575 /2015, has no merit and is, accordingly, dismissed.

No costs.
Appeal dismissed.

LL.R. [2016] M.P., 2670
WRIT PETITION
Before Mr. Justice Rohit Arya
W.P. No. 8077/2014 (Gwalior) decided on 12 January, 2015

PAWAN ARORA ...Petitioner

Vs.
STATE OF M.P. & anr. : ...Respondents

(Alongwith W.P. No. 8152/2014, W.P. No. 154/2015, W.P. No.
156/2015, W.P. No. 158/2015, W.P. No. 160/2015 & W.P. No. 162/2015)

Motor Vehicles Act (59 of 1988), Sections 80(1), 80(2) & 88 and
Motor Vehicles Act (4 of 1939) (Repealed), Sections 47 & 57 - Petitioners
- Stage Carriage Operators - Application for grant of permanent permlt
of stage carriage - Whether the provisions of Sections 8¢(1) and 80 (2)
of the Act of 1988 and the M.P. Motor Vehicle Rules, 1994 framed
thereunder in contrast to Section 47 & 57 of the Act of 1939 empowers
the Competent Authority to provide for cut off date for filing of
documents in relation to pending applications and new applications on
or before of ent off date and also requiring application to be published
for inviting objections - Held - No, the impugned acts of fixing cut off
date for submission of documents and as well as inviting objections are
against the provisions of Section 80(1) & 80(2) of the Act of 1988 and
is in excess of the Authority of law as there is no provisions of cut off
date & for invitation of objections under Sections 80(1) & 80(2) of the
Act of 1988 whereas, Sections 47 & 57 of the Act of 1939 prescribes
for the cut off date & inviting objections - Impugned notice & Agenda
is quashed - Concerned Authority to consider the new application filed
or documents filed in support of pendmg applications in accordance
with law - Petition allowed. (_Paras 11 to 18)

TEY II7 AR (1988 F7T 59) STRTE 80(1), 80(2) T 88 v Faw
T LTI (1939 BT 4)(Frefi), arvTy 47 7 57 — ardiror — ghret T1s?
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H.D. Gupta with Santosh Agarwal & R.D. Sharma, for the petitioner
in W.P. No. 8077/2014.

K.N. Gupta with R.D. Sharma, for the petitioners in W.P. Nos.
8152/2014, 154/2015, 156/2015, 158/2015, 160/2015 & 162/2015.

Nidhi Patankar, G.A. for the respondents/State in all the matters.

N.K. Gupta with Arvind Dudawat & Sanjay Sharma, for the
intervenors, Prayag Narayan Bhatele & ors. in W.P. No. 8077/2014.

ORDER

RosIT ARYA, J. :- As common questions involved in W.P.Nos.,
8077/14, 8152/14, 154/15, 156/15, 158/15, 160/15 and 162/15, they are
heard together and decided by this common order. However, for the sake of
convenience facts in W.P.N0.8077/14 have been dealt with.

2. By this petition under Article 226 of the Constitution of India, petitioner
acitizen of India and a stage carriage operator has questioned legality, validity
and propriety of impugned condition in the notice dated 15/12/2014 (Annexure
P/1) passed by the respondent No.2, Secretary, State Transport Authority,
M.P., Gwalior [in the purported compliance of order dated 26/11/2014 in
W.P.No.8678/13 (PIL), Kashmirilal Vs. State of M.P, and others] by a
Division Bench of this Court, particularly condition No.3 whereunder an
applicant aspiring for grant of permanent permit as stage carriage operator is
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required to submit the documents on a cut off date in respect of the pending
applications for consideration of the application fixed as 27/12/2014 which
has.been further extended upto 29/12/2014 by respondents'/State vide agenda
No.6534/Reader/STA/2014 dated 22/12/2014 for the purpose of complying
with the requirements of rule 72(3) of the Madhya Pradesh Motor Vehicle
Rules, 1994 in respect of the applications filed in the years 2008, 2009 and
2011 and also fresh applications. It has also been specifted that neither
documents nor applications filed after 29/12/2014 shall be considered on the
date of consideration of applications by State Transport Authority (STA)
scheduled on 13/01/2015 and 14/01/2015, however, it appears as is informed
at Bar, the schedule date of meeting by STA has been revised and now it is
scheduled to be held on 19/01/2015; on following grounds:

(i) section 80, (1) of the Motor Vehicles Act, 1988 deals with
the procedure for applying and granting permits but does not
prescribe for any time limit in the matter of submission of
applications as it provides that an application for permit of
any kind may be made at any time and sub-section (2) thereof
prescribes that the Regional Transport Authority, State
Transport Authority or any prescribed authority referred to in
sub-section (1) of section 80 shall not ordinarily refuse to grant
an application for permit of any kind made at any time under
the Motor Vehicles Act, 1988: '

(if) Hon'ble Supreme Court while holding the constitutional
validity of the aforesaid section 80 and section 88 of the Motor
Vehicles Act, 1988 in Mithilesh Garg Vs. Union of India
and others, AIR 1992 SC 443 held that a bare perusal of the
relevant comparative provisions of the Motor Vehicles Act,
1939 and the Motor Vehicles Act, 1988 (referred to as the
Act of 1988) makes it clear that grant of permits under the Act
of 1988 has been liberalised and an intended operator can get
a permit for asking irrespective of th (sic:the) number of
operators already in the field. Earlier under section 57 read
with section 47(1) of the old Act, an application for a stage
carriage permit was to be published and kept for inspection in
the office of the Regional Transport Authority so that the existing
operators could file representations/objections in respect of

Y
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the same. Thereafter,the application, alongwith objections, was
required to be decided in a quasi-judicial manner. Besides,
section 47(3) of the old Act further permitted the imposition
of limit on the grant of permits in any region, area or on a
particular route., Therefore, the grant of perniit under the old
Act was controlled and regulated by statutory provisions. But
under the Act of 1988, the aforesaid features have been
completely effaced as contained under sections 47 and 57 of
the old Act and has been completely done away with. Neither
there is any provision to file objections by existing operators
nor there is provision for limiting on the number of permits to
be issued as there is no provision corresponding to sections
47 and 57 of the old Act in the new Act. The Apex Court
while dealing with the constitutional validity of the provisions

. of Act of 1988 has also referred to the Statement of Objects

and Reasons for the purpose of enactment of the Act of 1988
and has held that under the new Act, the process of grant of
permits as contemplated under section 71(1) of the Act of
1988 has-been liberalised. The RTA while considering an
application for stage carriage permit shall have regard to the
objects of the Act. The Apex Court while bestowing thoughtful

-consideration to the mandate contained in section 80 (1) &

80(2) of the Act of 1988, which is the harbinger of
liberalisation, provides that 2 Regional Transport Authority,
State Transport Authority or any prescribed authority referred
to in sub-section (1) shall not ordinarily refuse to grant an

application for permit of any kind made at any time under
the Act.

(1i1) By citing the judgment of Hon'ble Apex Court in the case
of Esskey Roadways (Firm) Vs. Anandhakrishnan Bus
Service, (1994) 6 SCC 71, learned counsel submits that there
cannot be any cut off date for submissions of documents in
respect of the periding applications and the new applications.
It is submitted that Hon'ble Apex Court held that the date of

‘consideration is the relevant date on which the respective claims

of the candidates hz}ve to be considered for award of the marks
for grant of permit. Aforesaid judgment has been followed by
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alearned single Judge of this Court in Ganesh Prasad Madan
Vs. State Transport Appellate Tribunal, 2008(4) MPLJ 184
and subsequently, a Division Bench of this Court in Padam
Chand Gupta and another Vs. State Transport Authority
and another, 2014(1) MPLJ 124 held in paragraph 19 as
under: . .

“Itis clear from the above judgments that an
applicant ha (sic:has) to fulfil qualification
required in the rules and in regard to availability
of the vehicle at the time of passing of the order
by the Regional Transport Authority.”

(iv) in the absence of any provision under the Act of 1988
either for publication of application for general public and/or
for inviting objections on such applications by the existing
operator or others, there is no justification for publication of
the application so filed or documents so annexed with the
pending applications as provided in the impugned notice
(Annexure P/1) and Annexure R/3 calling upon the objectors
to file the objections upto 06/01/2015. As such, incorporation
of the aforesaid conditions are contrary to the provisions of
the Act of 1988 and the judgment of Hon'ble Apex Court in
the case of Mithilesh Garg (supra);

(v) as amatter of fact, there is no provision under the new Act
of 1988 or the Rules framed thereunder prescribing any
procedure for consideration of applications for grant of permit
of any kind. Respondent/State also admits the same in
paragraph 3.3 of the counter-affidavit. In the past from the
year 1997 upto 15/10/2014 in various scheduled meetings of
STA for consideration of grant of permits new applications
and the documents in the pending applications have been
accepted on the day of the meeting. However, in the self-
acclaimed resolution No.114/1997 dated 21/03/1997 annexed
with the counter-affidavit as Annexure R/2 which is said to.
have laid down a procedure, has never been acted upon and
the same was not in conformity with the provisions of Act of
1988. Petitioner has also brought on record, copies of orders

1 V)

&
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of STA dated 24/11/2014 for grant of permits to the routes
from Sidhi to Banaras, dated 15/12/2014 from Shahdol to
Allahabad and dated 15/12/2014 from Bhind to Agra to submit
that in the aforesaid scheduled meetings, there was no cut off
date for filing the documents and the applications. The rationale
behind enactment of Act of 1988, particularly, in the context
of consideration of grant of stage carriage permits is well-
reflected in the Statement of Objects and Reasons. The
relevant paragraph thereof quoted below:

“A Working Group was, therefore, constituted in
January, 1984 to review all the provisions of the Motor Vehicles
Act, 1939, and to.submit draft proposals for a comprehensive
legislation to replace the existing Act. This Working Group
took into account the suggestions and recommendations earlier
made by various bodies and institutions like Central Institute

" of Road Transport, Automative Research Asscciation of India,

and other transport organizations including the manufacturers
and the general public. Besides, obtaining comments of State
Governments on the recommendations of the Working Group,
these were discussed in a specially convened meeting of
Transport Ministers of all States and Union Territories. Some
of tlie more important modifications so suggested related for
taking care of- ‘

(a) the fast increasing number of both
commercial vehicles and personal vehicles in
the country,

(b) the need for encouraging adoption of higher
technology in automative sector;

(c) the greater flow of passenger and freight
with the least impediments so that islands of
isolations are not created leading to regional
or local imbalances;

(d) concern for road safety standards, and
pollution-control measures, standards for
transport hazardous and explosive materials;
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(e} simplification of procedure and policy liberalizations
for private sector operations in the road transport field; and

(£) need for effective ways of tracking down
traffic offenders.” '

(Emphasis supplied)

(vi) with simplification of procedure and liberalization policy
for private sector operators in the road transport field suggests
that controls and restrictions in the matter of regulation of grant
of stage carriage permits have been done away with and have
no place in the new Act of 1988, instead the thrust is for
qualitative improvement in providing public transport facilities
to the public at large which can be achieved only by
determination of competitive claims of stage carriage operators,
on the relevant date of consideration of respective applications

* promoting healthy competition amongst the applicants aspiring
for stage carriage permits;

(vii) the impugned notice and the stipulations as contained
therein besides being contrary to the Act of 1988 and the
judgment of Hon'ble Apex Court in the case of Mithilesh Garg
(supra), even otherwise is totally arbitrary and only to defeat
the legitimate claims of the petitioner for grant of stage carriage
permit inasmuch as, fresh applications with latest model vehicles
etc., are required to be submitted upto 20/12/2014 and the
documents therefor, the time was granted upto 27/12/2014.
However, in respect of the applications filed earlier, it is not
practically possible to provide latest model vehicles within 05
days and even remotely not possible to file the documents of
new model vehicles as after purchasing new chasis, it is common
knowledge that at least it will take 30 days minimum for
completing the vehicle whereas new model vehicles can be
procured for which time ought to have been allowed for
providing the best facilities to the public at large. As such, denial
thereof is violative of Article 14 and 19(1)(g) of the Constitution
of India.

It is submitted that such restrictions imposed in the impugned notices
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by the respondent/State as regards cut off date for submission of documents
in respect of the pending applications, filing fresh applications publication of
applications in public notice boards, inviting objections thereupon, in fact and
in effect, before the relevant date of consideration of applications besides
being in violation of the provisions of the Act of 1988 and the Rules framed
thereunder, contrary to the judgment of the Hon'ble Apex Court in the case of
Mithilesh Garg (supra) and also, violative of Article 14 and 19(1)(g) of the
Constitution of India. Hence, unsustainable in the eye of law.

4. Per contra, the respondent/State in the counter-affidavit has laid
emphasis on aforesaid exercise of inviting applications or permitting to file the
documents in connection with the pending applications upto date fixed
thereunder, in the light of the order passed by a Division Bench of this Court
in W.P.N0.8678/2013(PIL) (supra) as for several years pending applications
were not considered due to controversy as regards issuance of permanent
stage carriage permit and counter-signature of State of Uttar Pradesh under
the bipartite agreement which stood settled by this Court in the aforesaid
order. It is submitted that for fulfillment of requirements of Rule 72 (3) of the
Madhya Pradesh Motor Vehicles Rules, 1994, (hereinafter referred to as the
“Rules, 1994”) sufficient time has been provided to the petitioners to file the
applications or documents in support of the pending applications for grant of
permits in respect of the routes specified in schedule B of the agreement dated
21/11/2006 between the State of Uttar Pradesh and the State of Madhya
Pradesh. True it is that, there is no statutory procedure prescribed under the
Act of 1988 for grant of permit but the STA is competent to adopt a procedure
under resolution No.114/1997 dated 21/03/1997 (Annexure R/2) and based
whereupon, notice has been issued providing cut off date for filing of the
applications and the documents in the pending applications, etc., by the aspiring
applicants. '

5. In paragraph 3.7 of the counter-affidavit, it is submitted by respondents
that besides opportunity to file the applications and documents by the
applicants, date has also been fixed as 06/01/2015 inviting objections on the
applications filed for grant of permits on the fixed date. It is further submiitted
that under section 70 of the Act of 1988, applications have to be submitted
alongwith relevant documents and the details whereof have been provided
under rule 72(3) of Rules, 1994. With the aforesaid, it is submitted that the
respondent/STA is competent to regulate the procedure for consideration of
applications and grant of stage carriage permits.
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6. The respondent/State further submits that merely words used in section
80(1) & 80(2) of the Act of 1988 that an application for permit of any kind
may be made at any time cannot be construed to assert that the authorities
have no power to provide for cut off date for consideration of fresh applications
and the documents related thereto in the pending applications to be considered
on a future date by the competent Transport Authority. There is no question of
violation of statutory right or fundamental rights of the petitioner under Article
14 and 19(1)(g) of the Constitution of India.

7. There is also an application, 1. A.N0.94/2015 filed by Prayag Narayan
& others for intervention filed by certain operators supporting the stand of the
respondent/State.

8. Heard counsel for the parties.

9. In the opinion of this Court, following questions emerge for
determination:

(i) Whether the provisions of Act of 1988 and the Rules,
1994 framed thereunder empower the concerned
authority to provide for cut off date for filing of
documents in relation to pending applications and the
new applications on or before a date fixed for
consideration of such applications, on a date to be fixed
in the scheduled meeting of STA for grant of permit?

(i1) Whether the applications so filed are required to
be published for inviting objections thereto?

+(iii) Whether the scope, ambit, limit and the extent of mandate
contained in section 80(1) & 80(2) of the Act of 1988 in the
light of the judgment of the Hon'ble Apex Court in the case of
Mithilesh Garg (supra) and the subsequent judgments read
with clause (¢) of the Statement of Objects and Reasons
referred to hereinabove provided for control and restrictions,
i.e., provision for cut off date of filing of the application, more

- 80, in the teeth of conscious omission of provisions as contained
in section 57 of the Act of 1939 in the new Act of 19887

(iv) Whether lcomplaint'_of the petitioners violation of
fundamental rights guaranteed under Article 14 and
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19(1)(g) of the Constitution of India are justified?

10. Before addressing upon the aforesaid questions,it is considered -
apposite to refer to certain provisions of the Act, 1939 and the Act of 1988.

11.  ChapterIV dealt with Control of Transport Vehicles whereunder section
46 prescribes that an application for a permit to use a motor vehicle as a stage
carriage permit. Section 47 provided for procedure to be followed by RTA in
considering the applications for stage carriage permits. Section 48-dealt with the
power of RTA to restrict the number of stage carriages and impose conditions on
stage carriage permits. Section 49 dealt with contract carriage permits. Sections
50, 51 and 52 dealt with procedure of RTA in considering the application for
contract carriage permit, power to restrict the number of contract carriage &
impose conditions on contract carriage permits and application for private carrier's
permit. Section 53 provided procedure to be followed by RTA. Section 54 dealt
with applications for public carrier's permit. Sections 55 and 56 dealt with
regulations thereof. Section 57 dealt with procedure for grant of permits for the
purpose of stage carriage permit. Section 57(2) provided that an application shall
- be made not less than six weeks before the date on which it is desired that the
permit shall take effect, or, if the RTA appoints dates for the receipt of such
applications, or such dates. Sub-section (3) further provided that on receipt of an
application for stage carriage permits.....the RTA shall make the application
available for inspection at the office of Authority and shall publish the application
or the substance thereof in the prescribed manner together with a notice of the
date before which representations in connection therewith may be submitted and
the date, not being less than thirty days from such publication, on which, and the -
time and place at which; the application and any representations received will be
considered. Sub-section (5) provided for manner to dealt with such representation
filed under sub-section (3) and the RTA to dispose of the same at a public hearing
at which the applicant and the person making the representation shall have an
opportunity of being heard either in person or by a duly authorised representative.
As such, (i) detailed procedure was prescribed a (sic:as) regards the period and
the cut off date for the purpose of filing an application for grant of permit; (ii)
publication of such application as stipulated inviting objections; (iii) period of filing
the objections and (iv) date fixed for consideration of ob_] ections and disposal
thereof; a quasi-judicial procedure.

12.  Underthe Act of 1988, the aforesaid provisions are done away with.
There are no such similar provisions under the new Act. The Statement of
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Objects and Reasons of the Act of 1988 shows that purpose of bringing the
new Act was to liberalize the grant of permits with the objective of simplification
for procedure and policy liberalizations for private sector.operations in the
road transport filed. In the aforesaid background for bringing into the new Act
0f 1988, the provisions contained in section 80(1) & 80(2) of the Act 0f 1988 -
-assumes importance in the context of period/time for filing the applications for
grant of permit and consideration of such applications. Section 80(1) provides
for procedure to make an application for a permit of any kind at any time.
Sub-section (2) thereof provides for consideration of applications for permit
of any kind made at any timeunder the Act. In the opinion of this Court, a
conjoint reading of section 80(1) and 80(2) of the Act of 1988 unambiguously
provides for consideration of application filed at any time or at the time of
consideration of the application. There is no provision prescribing cut off date
for submission of applications, publication of applications inviting objections,
consideration of such objections on a fixed date, at a parttcular place and time
and thereafter grant the permit in a manner of quasi-judicial enquiry as
contemplated under section 57 of the old Act. Prescription of cut off date for
filing of the applications and documents in the pending applications, in the
opinion of this Court is not in accordance with the mandate contained in section
80(1) & 80(2) of the Act of 1988 and is in excess of the authority of law.
Likewise, for want of the specific provision in the Act of 1988 for publication
of the application on a notice board, inviting objections and decide the same
in a quasi-judicial manner, the provision for publication of the application and
inviting objections in the impugned agehda No.6632/Reader/STA/14 dated
30/12/2014, Annexure R/3 also suffers from the vice of being excess of
. authority. Both the impugned acts; i.e., fixing cut off date for submission of
documents and applications as well as inviting objections are ultra vires not
only of the provisions of section 80(1) & 80(2) of the Act of 1988 but also the
Act of 1988 itself. :

"~ 13.  TheHonble Apex Court while dealing with the constitutional validity
of sections 80 and 88 of the Act of 1988 had undertak'en critical analysis of
the provisions of the old Act, 1939 and the new Act of 1988 and by detailed
study of Statements of Objects and Reasons of the Act has held that the
provisions as contained in section 80(1) and 80(2) of the Act are constitutionally
valid provisions in paragraphs 5 and 6 of the judgments. Besides, a Division
Bench of this Court in Padam Chand Gupta and another (supra) relying on
the judgment of the Apef( Court in the case of Esskey Roadways (Firm)
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(supra) and various other judgments has ruled in paragraph 19 of the order
that the relevant date for consideration of qualitative assessment of the claims
of the applicants shall be the time as regards fulfilment of qualifications required
in the rules and in regard to availability of the vehicle at the time of passing of
the order by the Authority. Therefore, as on the date of consideration of and
passing of the order by the Authority, the new application so submitted and
documents so filed in the pending application are required to be considered
by the Authority.

14. Admittedly, there is no provision either in the Act of 1988 or Rules
framed thereunder prescribing the procedure to be followed for grant of any
kind of permit. The respondent/State as submitted as far as back in the year
1997 vide resolution No.114/97 dated 221/03/1997 (51c:21/03/1997)
(Annexure R/2) has formulated the procedure as regards submission of
applications including the details of the applications and the cut off date and
the same is claimed to have been followed in the instant case, i.e., in the
ensuing meeting scheduled for consideration of applications for grant of permit.
The petitioner in the rejoinder-affidavit has specifically stated that the aforesaid
hand-made procedure has never been acted upon earlier during the meetings
- scheduled from the years 1997 upto 15/10/2014 as applications submitted
on the date of consideration have been duly considered during the course of
_ such meetings for grant of permits. That apart, the STA while granting permits
vide its orders dated 24/11/2014 for the routes from Sidhi to Banaras, dated
15/12/2014 from Shahdol to Allahabad and dated 15/12/2014 from Bhind to
Agra, the cut off date for submission of documents and applications was not
at all fixed. The aforesaid submission made in the rejoinder-affidavit has not
been controverted by the respondents/State. Respondents have not been able
to refer to any provisions of Act of 1988 or the Rules framed thereunder
contrary to that. Hence, the aforesaid procedure adopted by the respondent/
State in the meeting scheduled for consideration of the application for grant of
permit is contrary to the provisions of section 80 of the Act, judgments of the
Hon'ble Apex Court and this Court referred to hereinabove. That apart,
respondents cannot be permitted to play fast and loose with the authority for
selective application of aforesaid procedure as per their choice which otherwise
lacks legal sanction, as brought on record in the rejoinder-affidavit. This Court
finds substantial force in the submission advanced by the petitioner as regards
right for consideration of applications and documents in the pending application
at the time of scheduled meeting for grant of permit shall certainly be in
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consonance with the simplification of procedure and policy liberalizations for
private sector operations in the road transport field and the samie shall lead to

competitive evaluation of the infer-se merits of claim of applicants to provide

qualitative, superior and efficient transport service to the public at large; one
of the objects for which the Act of 1988 was enacted. - )

15, Inthelight of the foregoing discussion and facts and law, the impugned
notice Annexure P/1 dated 15/12/2014 fixing the cut off date for submission
of applications and filing of the documents in support of the pending applications
before the schedule date of meeting and also inviting objections vide agenda

- No.6632/Reader/SAT (sic:STA)/14 dated 30/12/2014 (Annexure R/3) are
hereby quashed. It is directed that the concerned Authority shall consider the
new applications filed or documents filed in support of the pending applications
submitted on the date of consideration of the application for grant of permit
for the purpose of grant of stage carriage permit, in accordance with law.

16.  Accordingly, the questions formulated are answered affirmative and
in favour of petitioners.

17. With the aforesaid directions, all the writ petitions stand allowed and
disposed of. '

18.  Acopy of the order be placed in the connected writ petitions.

Petition allowed.

- LL.R. [2016] M.P., 2682
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 7646/2014 (Gwalior) decided on 28 April, 2015

GHANSHYAM CHANDIL ...Petitioner
Vs,

SMT. RAMKATORIAGRAWAL ...Respondent

- Civil Procedure Code (5 of 1908), Section 151 - Suit for eviction
and recovery of rent - Respondent/Plaintiff gave power of attorney to
her son - He filed affidavit under Order 18 Rule 4 of C.P.C. - Objection

was raised to the effect that whether the rent was properly paid or not

must be in the personal knowledge of Respondent/Plaintiff, and her

son can not be permitted to depose as Plaintiff - Held - It can not be

w
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held as a strait jacket formula that in no case power of attorney holder
can depose about non-payment of rent - No interference under Article
227 of the Constitution, even if the order so passed is erroneous -
Petition is dismissed. : (Paras 9,10 & 11)
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Cases referred

(2005) 2 SCC 217, (2010) 10 SCC 512, AIR 2014 SC 630, 2003
(4) MPLJ 138, 2005 (2) MPLJ 230, 2009 (2) MPLJ 156, AIR 1999 SC
3089, (2010) 8 SCC 329. .

D.D. Bansal, for the petitioner. * - .
. Yogesh Singhal, for the respondent.

ORDER

Susoy Paur, J. :- This petition filed under Article 227 of the
. Constitution challenges the order of the court below dated 18.11.2014 passed
in Civil Suit No. 30-A/2014, whereby the application of the petitioner/
defendant preferred under Section 151 of the Code of Civil Procedure
(Annexure P/6) is rejected by the court below.

2. Petitioner is tenant of respondent/plaintiff. The tenant (sic:plaintiff)
‘filed a suit for eviction and recovery of rent. The respondent gave a power
of attorney (POA) to her son on 25.2.2010 (Annexure P/5). On the
strength of this POA, the POA holder/Dinesh Chand Agarwal submitted
his affidavit under Order 18 Rule 4 CPC before the court below. The
petitioner/ defendant raised an objection against this affidavit. It is
contended that the POA holder cannot be permitted to enter the witness
box as a plaintiff. In other words, the said person cannot depose his
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statement by entering the shoes of the plaintiff. It is contended by Shri
D.D.Bansal that whether or not rent is properly paid is a matter of fact
which must be in the personal knowledge of the plaintiff. Her son cannot
depose for the same. Similarly, the son/POA holder cannot state about
bonafide requirement. It is further contended that impugned order of court
below shows that the reason given is in favour of the petitioner but
conclusion is against him. To elaborate, it is contended that in the operative
portion of impugned order, the court below opined that POA holder in
his personal capacity filed an affidavit and can be cross-examined but the
court below has failed to see that in the present case the statement of
POA holder is beyond the capacity of POA holder. Reliance is placed on
(2005) 2 SCC 217 (Janki Vashdeo Bhojwani and another vs. Indusind
Bank Ltd. and others);(2010) 10 SCC 512 (Man Kaur (Dead) by Lrs.
vs. Hartar Singh Sangha); AIR 2014 SC 630 (4.C.Narayanan v. State
of Maharashtra and another).

3. Per Contrd, Shri Yogesh Singhal, learned counsel for the réspondent,
opposed the same. He supported the impugned order and contended that the
court below has not committed any legal error in the light of following
judgments:-

2003 (4) MPLJ 138 (Shanti Devi Agarwal vs. V.H.Lulla).
2005 (2) MPLJ 230 (Bashir vs. Smt. Hussain Bano).
2009 (2) MPLJ 156 (Sujata Sarkar vs. Anil Kumar Duttani).

AIR 1999 SC 3089 (Smt. Ramkubai since deceased by L.Rs.
and others vs. Hajarimal Dhokalchand Chandak and
others).

LN

4, I have heard learned counsel for the parties and perused the record.
5. In Smt. Ramkubai (supra), the Apex Court opined as under :-

“10. We have already noted above that the ground of
bona fide requirement of the landlady was accepted by
the trial Court but it was negatived by the Appellate
Court and the same was confirmed by the High Court.
The Appellate Court was swayed away by the fact that
the landlady herself did not come into the witness-box

v
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6.

-

to support her claim. What is not appreciated by the
Appeliate Court is that her son Bhikchand who was also
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~ her GP.A. holder and for whose benefit the business is -
. to be set up, did come into the witness-box to support

the case of personal requirement. The Appellate Court -
.was of the view that the bonafide requirement is in the

first place a state of mind and might be something more
and that could be established only by the land]ady. In
all fairness to Mr. Mohta, we must note, that he
conceded that that reasoning of the Appellare Court
could not be supported.”

A plain reading of this para shows that the Supreme Court made it -
clear that appellate Court has failed to appreciate that the son of plaintiff,
who was also POA holder, entered the witness-box to support the case of
personal requirement. The Apex Court set aside the _]udgmcnt of appellate
Court, which was affirmed by the High Court,

The bone of contention of Shri D.D.Bansal is based on Janki Vashdeo
Bhojwani (supra). In the said case, the Apex Court opined as under :-

“18. The aforesaid fudgment was q'ru“oted with the

‘approval in the case of Ram Prasad vs. Hari Narain and

others., AIR 1998 Raj. 185. It was held that the word
“acts” used in Rule 2 of Order III of the Civil Procedure
Code does not include the act of power of attorney holder
of a party can appear only as a witness in his personal
capacity and whatever knowledge he has about the case

he can state on oath but he cannot appear as a witness on '
behalf of the party in the capacity of that party_If the -

plaintiff is unable to appear in the Court, a commission
for recording his evidence may be issued under the relevant
provisions of the Civil Procedure Code.”

This:iudgment was again considered by Supreme Court in Man Kaur
(sjlpra). After marshalling all the judgments on the said point, the Apex Court
summarised the legal position in para 18. Para 18(c) reads as under:-

“18(c) The attorney—'ko?der cannot depose or give evidence
in place of his principal for the-acts done by the principal
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or transactions or dealings of the prmc:pal of whzc
principal alone has personal knowledge. ”

7. The judgment of Janki Vashdeo Bhojwani (supra) was considered

by this Court in Bashir (supra). This Court opined that when POA holderis a

member of family, he can depose on her behalf regarding the bona fide need.
. In my view also, the aspect of bona fide need is a thing which is known to
* most of the family members. Therefore, it cannot be said that deposition of
POA holder on the point of bona fide need is beyond his personal knowledge.
In other words, the son, who is POA holder in the present case, knows about
the factual aspect of bona fide need. It is well within his personal knowledge
and, hence, he can depose with regard to bona fide requirement.

8. The second question is whether the question of non-payment of rent
can be said to be a question of personal knowledge of plaintiff only.

9. In my view, it depends on the facts and circumstances of the case.
In a given case, it may happen that this factual aspect is also known to
the POA holder being the son. For example, if mother is very old, illiterate
or not very well educated or for other social reason not able to take care
of everything, she can very well entrust the work of keeping the record of
rent to her son. Putting it differently, there may be cases where the mother/
father may entrust the work of maintaining the account of rent to their
son. Therefore, as a thumb rule, it cannot be said that it can be the only
plaintiff who may have personal knowledge about the question of non-
payment of rent. Thus, as per principle 18(c) laid down in Man Kaur
(supra), I am unable to hold that principal alone may have personal
knowledge in cases of non-payment of rentin eviction suit. This depends
on the facts and circumstances of each case. If POA holder enters the
witness- box, it is open to the defendant to ask relevant questions on the

. aspect of non-payment of rent, personal knowledge about non-payment
of rent etc. POA holder's statement can very well be demolished during
cross-examination.

- 10.  Asanalyzed above, it cannot be held as a straitjacket formula that in
no case POA holder can depose about non-payment of rent. Thus, in my
view, the court below has taken a plausible view, which does not require any
interference under supervisory jurisdiction of this Court under Article 227 of
the Constitution.

‘»y
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11.  Interference under Article 227 of the Constitution can be made if order is
shown to be passed by a Court having no jurisdiction, it suffers from manifest
- procedural impropriety or perversity. Even an erroneous order is not required to
be corrected in these proceedings under Article 227 of the Constitution. The
basic purpose of exercising the said jurisdiction is to keep the courts below within
the bounds of their authority. This view is taken in Shalini Shyam Shetty and
another Vs. Rajendra Shankar Patil reported in (2010) 8 SCC329.

No such ingredient is available in the present case, on which
interference can be made. Petition sans substance and is hereby dismissed.

Petition dismissed.

LL.R. [2016] M.P., 2687 .
- WRIT PETITION
Before Mr. Justice Rohit Arya
W.P. No. 6550/2011(8) (Gwalior) dec1ded on 14 July, 2015

‘VIRENDRA SINGH ...Petitioner
Vs. PR . '
" M.P.LAGHU UDHYOGNIGAM LTD. BHOPAL & ors.  ...Respondents

Service Law - Regularisation - Petition for regularization on
the post of diploma holder Sub-Engineer as per recommendation of
screening committee with consequential benefits - Petitioner initially
appointed on 27.05.1985 on the post of Sub-Engineer - Petitioner's
employment terminated twice on 1.4.1986 and 22.1.2008 - Both times
petitioner reinstated in service with 50% back wages with continuity
of service - Defence by Respondents - Petitioner's initial appointment
was not made by the Managing Director therefore not entitled for
regularization - Held - As the petitioner has worked for 27 years, so at
this stage denial of claim of regularization on the ground that his initial
appointment was not by the Managing Director is wholly unj ustified,

irrational and perverse - Respondents directed to regularize the service
* of the petitioner and to extend the service benefit accruing therefrom
- Petition allowed. _ (Paras 7to 9)
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Case referred:
(1999) 4 SCC 727.

D.K. Katare, for the petitioner.
Brajesh Sharma, for the respondents No. 1 & 2.

ORDER

RoniT ARYA, J. := By this writ petition under Article 226 of the ‘

Constitution of India petitioner has approached this Court for the relief of the
nature of direction to respondents to regularize the petitioner on the post of
diploma holder Sub Engineer as per the recommendations of the screening
committee dated 30/10/2009, Annexure P/1, with all consequential benefits,

2. Facts I;ecessary for disposal of this writ petition are to the effect that
petitioner; a diploma holder, was appointed as Sub Engineer on 27/5/1985.
On 1/4/1986 his services were terminated. Petitioner raised an industrial
dispute before the Labour Court No.1, Gwalior. The disputed (sic:dispute)
was decided against the petitioner by the Labour Court. Being aggrieved
thereby petitioner preferred writ petitionN0.2013/1998 in this Court. The
same was allowed. The award of the Labour Court was quashed as bad in

law. Termination of the petitioner was held to be void ab initio. Petitioner was -

.held entitled for reinstatement alongwith back-wages. It appears that
respondents preferred LPANo.108/2002. The same was dismissed on 4/10/
2002. Further, respondents filed SLP which converted into civil appeal
No0.1899/2003 before the Hon'ble Supreme Court. The Hon'ble Supreme
Court maintained the'order passed by the learned Single Judge and Hon'ble
Division Bench with the modification awarding 50% in place of 100% back-
wages. Consequent upon the order passed by the Hon'ble Supreme Court,

the petitioner was taken back in service and also paid 50% back-wages. It’

»)
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appears that respondents were not happy with the mandate issued against
them by the superior Courts. Petitioner was agdin retrenched from service on
22/1/2008. Under such circumstances, petitioner again approached this Court
by filing writ petition No.1142/2008, which was finally heard and decided
vide order dated 20/8/2009, Annexure P/5. The operative part of the order
reads as under:- .

“Looking to the aforesaid facts of the case, the
petition of the petitioner is allowed. The impugned order
Annexure-P/1 is hereby quashed. The respondents are
directed to take the. petitioner immediately in service.

- Looking to the facts of the case, the petitioner be entitled
continuity of service. The respondents shall hold an inquiry
that, who was responsible for non-compliance of the order
passed by this Court on' 12.3.2008 and thereafier decide
the question of salary of the petitioner.

With the aforesaid direction, this petition stands
‘disposed of. No order as to cost.”

Petitioner filed writ petition No.2047/2005 for his regularization. This
Court vide order dated 12/5/2006 disposed of the writ petition with direction
to consider the representation of the petitioner for regularization. This order
was not complied with. That led to filing of contempt petition No.493/2010.
Respondents filed reply and stated before the Court that representation has
been considered and rejected. This Court under such circumstances though
refrained from commenting upon the merits of the order passed, however,
gave liberty to the petitioner to agitate the matter before the appropriate forum
for redressal of his grievance while disposing of contempt petition vide order
dated 26/8/2011.

In the aforesaid factual background the instant writ petition has been
filed for the relief of regularization in accordance with the recommendations
made by the screening committee vide Annexure P/1.

3. Petitioner belongs to OBC category. Undisputedly the post of Sub
Engineer is lying vacant iri the category of OBC. The screening committee
constituted by the respondents in purported compliance of the order passed

- by the Hon'ble Supreme Court in the case of Secretary, State of Karnataka

and others v. Umadevi and others, appeal (civil) N0.3595-3612/1999 while
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scrutinizing the individual cases of employees working for last more than 10
years have made independent recommendations in respect of each employee.
In the case of petitioner committee has considered the fact that since 1985
petitioner has been serving as diploma holder Sub Engineer. Termination of
employment in 1986, was set aside and petitioner continued to be in service
and also paid the back-wages as per the orders of the Hon'ble Supreme
Court. That apart, the' High Court while deciding the writ petition
No. 1142/2008 has also held petitioner entitled for continuity in service. The
Court has also taken serious exception to the conduct of the officer responsible
for non-compliance of the order passed by the Writ Court on 12/3/2008 and
directed respondents to hold an eqnuiry against such erring officer and
thereafter decide the issue as regards salary of the petitioner. Petitioner as
such has been held entitled for the post of diploma holder Sub Engineer
alongwith continuity of service by force of judicial orders. Accordingly, the
committee has recommended for regularization of services of the petitioner
against the post lying vacant reserved for OBC. Petitioner further submitted

that he is in service for last more than 27 years. His juniors have been

regularized viz. Ravindra Kumar Verma, who is at serial No.2 and came in
service as late as on 1/12/1992, as is evident from the information supplied to
the petitioner under the Right to Information Acct (sic: Act) and filed with this
petition as Annexure P/6. Other Sub Engineer junior to the petitioner, namely,
" Harish Vishwakarma appointed on 1/11/1990 by the same process of
appointment as adopted in the case of petitioner has also been regularized
vide order dated 12/11/2010, Annexure P/7. By way of additional document
petitioner has brought on record an additional fact that one S.R. Dhakad
appointed in the department in 1996 though overage at the time of initial
appointment and junior to the petitioner, but has been regularized vide order
dated 18/4/2013, Annexure P/13.

With the aforesaid submissions, petitioner contends that respondénts
have acted with typical hostility and depravity. Petitioner's fundamental rights
enshrined under Article 14 and 16 of the Constitution of India have been
violated. Learned counsel submits that there was no reason or justification not
to implement the recommendations of the screening committee, which
recommended petitioner's candidature for regularization in the backdrop of
the fact of orders of this Court and Hon'ble Supreme Court by which petitioner's
services have all along been held to be continuous in nature and as petitioner
have rendered more than 27 years of service since 1985. The persons appointed

alt
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subsequent to petitioner have been extended the benefit of regularization. .

* Further non-regularization of the service of petitioner is patently illegal and in
fact tantamounits to defiance of the orders passed by this-Court and Hon'ble
Supreme’Court (supra).

4. Learned counsel for the respondents submits that the State Government
has issued a circular on 16/5/2007, Annexure P/1, in compliance of the
judgment of Hon'ble Supreme Court in the case of Umadevi (supra) for the
purpose of regularization of services of daily-wager employees and temporary
employees and pursuant to the aforesaid directives of the State Government
the screening committee has been constituted. True that the committec had
recommended for regularization of the petitioner, howewer, as petitioner's initial
appointment was not by the Managing Director; the competent authority,
therefore, even if contention of the petitioner is accepted that he is working
since 1985 and more than 27 years service he has rendered, his appointment
cannot be regularized in terms of the State Government's directives, however,
he was offered contract employment, but the same was declined by him. -

With the aforesaid submissions, it is submitted that the writ petition be
- dismissed.

5. Petitioner has filed re]omder, be51des controverting stands taken by
the respondents have also been brought on record that the petltloner has
been subjected to selective discrimination in the matter of regularization of
service, as though on the one hand petitioner, who served the respondents for
27 years, is declined regularization, but on the other hand persons, namely,
Ravindra Kumar Verma and Harish Vishwakarma appointed later than the
petitioner in the year 1991/1992 Assistant Engineer, though not by the
Managing Director, have been regularized under OBC category. The petitioner
also filed an application for production of record to substantiate the aforesaid
submissions. No record was produced. Further, it is submitted that even
respondents have been playing hide and seek in the matter of furnishing
information as regards actual date of appointment of respondents no.3 and 4,
as at different point of time different dates of appointment were mentioned, as
well detailed in para 2 of the rejoinder.

- 6. There is no additional counter affidavit filed by respondents.

7. Heard. . _
Factsasonrecord and adumbrated in pleadings, itis evident that peﬁtioncfs
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initial appointment was on 27/5/1985. Though respondents sought to terminate
~ employment of the petitioner by taking resort to the method of retrenchment twice
on 1/4/1986 and on 22/1/2008, retrenchment on 1/4/1986 coild not withstand.
judicial scrutiny of the Labour Coust, High Court and the Hon'ble Supreme Court.
Resultantly, petitioner was taken back in service with 50% back-wages.
Respondents appear to be not happy, therefore, again resorted to retrench the
petitioner on 22/1/2008. The same was set at knought by this Court in its writ
jurtsdiction and while allowing the writ petition quashing the retrenchment order,
ordered for reinstatement of petitioner with continuity of service. Besides, also
directed an enquiry against the erring officials for non-compliance of the interim
order passed by the Court on 12/3/2008 in the matter of salary payable to the
petitioner. As such, petitioner has continued in employment since 1985; almost 30
years' period has passed by as on date, for the first time in reply to the instant writ
petition while denying the relief of regularization the respondents have taken a
stale plea that petitioner's initial appointment was not by the Managing Director,
therefore, he is not entitled for regularization. It is in fact a camouflage to deny the
legitimate claim of the petitioher for regularization. Facts and circumstances of the
case in hand do suggest that petitioner definitely has a legitimate expectation for
claiming the right of regularization and denial by the respondents in fact and in
effect is in conflict with the Wednesbury principles of reasonableness in
administrative action.

: Faimess both procedural and substantive are two well accepted dimensions
of principles of legitimate expectations, which s at the root of rule of law. It requires
regulatory, predictability and certainty in the Government's dealing with the public.
The Hon'ble Supreme Court while laying down the law in the context of aforesaid
principles of administrative law in the case of Punjab Communications Ltd. vs.
Union of India and others, (1999) 4 SCC 727 has ruled that the doctrine of -
legitimate expectation in the substantive sense as accepted in our legal systems-
“to compel the decision maker to give effect to his representation in regard to the
expectation based on prev1ous practice or past conduct unless some ovemdmg
public interest comes-in the way”.

8. Factual matrix of the case in hand, in the opinion of this Court, if tested
on the aforesaid principle of law, petitioner unequivocally can bé said to have
valid legitimate expectation to claim regularization. After having worked for-
27 years petitioner has dedicated prime period of his life in the service of
respondents and at this stage denial of claim of regularization on the ground
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that his initial appointment was not by the Managing Director is wholly
unjustified, irrational and perverse. It is in gross violation of substantive
legitimate expectation of the petitioner. Further, such camouflage plea for denial
of regularization not supported by any documentary evidence and denial by
the petitioner in rejoinder, even otherwise is in conflict with the Wednesbury
_ principles of reasonableness in administrative action..The said action is
unsustainable in law. Respondents are estOpped to take such a plea after 27
years of service of the petitioner.

Besides, petitioner's plea of selective discrimination against persons
named in.the rejoinder, namely, Ravindra Kumar Verma and Harish
Vishwakarma in the matter of regularization in absence of any material contrary
thereto on record by way of additional counter affidavit, deserves cognizance’
by this Court. Therefore, this Court holds that petitioner has also been
subjected to typical hostility and depravity violating his right enshrined under
Article 14 and 16 of the Constitution of Iridia.

0. That apart, petitioneris in employment with continuity of service as
ordered by this Court and Hon'ble Supreme Court by judicial pronouncements,
therefore, by no stretch of imagination, the petitioner can, at this stage, be
said to be in service by virtue of an illegal appointment to deny petitioner's
claim for regularization.

Accordingly, the writ petition is allowed. Respondents are directed to
regularize the services of the petitioner and extend him the service benefits
accruing therefrom by virtue of his length of service.

Petition allowed.

LL.R. [2016] M.P., 2693
WRIT PETITION
Before Mr. Justice Sanjay Yadav
. W.P.No. 257/2015 (Jabalpur) decided on 21 July, 2015

VIDYA BAIPATEL (SMT,) y ...Petitioner
Vs.
STATE OF M.P. o ' ...Respondent

Constitution - Article 226 - Service Law - Compassionate
Appointment - Petitioner's claim for compassionate appointment has
been turned down by D.E.O. on the ground that she has not completed
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Higher Secondary Examination - After obtaining requisite qualification
she again applied which was also turned down in view of circular dt.
13.01.2011 holding the same to be made after expiry of 7 years and
barred by 2 months - Held - Though the appointment on compassionate
ground being not a right but a privilege to help the family of the deceased
government servant to meet financial crises - Non-consideration of
appointment on the ground of not having requisite educational
qualification and on the ground of delay - State functionaries are not

justified in their action - Secretary is directed to take a decision in the

matter within 3 months. , ' (Para 89)

FRETT — argw‘azzs—w‘arﬁfér FFF Frgfea — agsan
Frafea 2q 4rfl @ <@ & Rren e afte™ gRT 39 AR W aeeR
far wrar % so Swawr meafie whar gof @ @ @ — e adar

YT A B UvEE Sud ¢ aded fear, 9 i, wRux fare .

13.01.2011 1 FReTT Yo gY, AT B 7 af B wwia $ vraw 5
wﬁﬂmmﬁgqﬂwzmmaﬁfawﬁﬁgqmﬁﬁmw
— sffEfRe — Faf srgwa sER w Prgfa aler @ e Toe
AHP a6, $ IR H facflm g 1 W o 3 fag weaar
¥aTT X oY @ PRivfter @ - qiftm dafte adar T8 @ @
Rreia &1 amar dox Prgfa W Rar @ fear o — XS4 & gEIfreRar
BRI 91 E I St W - ufie w2 aw @ ey ame
ﬁrﬁua#a%ﬁ-mﬁ%ﬁmfaMWI -

Manhar Dixit, for the petltloner
Deepak Awasthy, G.A. for the State and its functionaries.

. (Supplied: Paragraph numbers)

ORDER
SaNJAY YADAV, J. ;- Arguments heard.

1. _ Being aggrieved of her non-appointment on compassionate ground,’

_ petltloner has filed this petition under Article 226 of the Constitution of Indla

2.  Petitioner's husband employed as Shiksha Karmi Grade I1I in School
Education Department died in harness on 13.10.2005. Petltloner sought
appomtment on compassmnate ground in lieu theteof.

3. Vide order-dated 18.1.2007, District Education Oﬂicer Katni tumed h

)
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down the application on the ground of ineligibility while referring Circular
No.F-2-11/2005/P-2 dated 28.12.2005 stipulating that in lieu of death of
Shiksha Karmi, there is provision for appointment of one member of his family
on the post of Samvida Shala Shikshak Grade III provided he/she has
completed Higher Secondary Examination.

4’ After obtaining requisite qualifications, pétitioner on 7.12.2012 again
applied for appointment on compassionate ground. However, by order-dated
24.1.2013, her claim has been negatived. The said order further states that in -
view of Circular No.C-3/17/1/3/2010 dated 13.1.2011, cases for appointment
on compassionate ground after expiry of seven years of Government Servant
cannot be considered.

5. Being dissatisfied, petitioner approached the Collector who after.
appreciating the documents and contentions, wrote a letter-dated 4.6.2013

addressed to Secretary, General Administration Department requesting him

to consider the petitioner's application for appointment.on compassionate

ground sympathetically as the same is barred by two months.

6. Though learned Government Advocate supports the orders-dated
18.1.2007 and 24.1.2013 stating that appointment on compassionate ground
being notaright but a privilege to help the family of deceased government
servant to meet financial crises in the event of sudden death, the petitioner
cannot as a matter of right claim for appointment on compassionate ground
on the choice post. However, there is no reply to the communication entered
into with Secretary, General Administration Department on 4.6.2013.

7. Since appointment on compassionate ground was declined as the
petitioner was not qualified, it was with the hope that the petitioner will get
employment, she had undertaken the studies and acquired minimum eligibility
qualification required for appointment on compassionate ground. Having
acquired the qualification, petitioner approached the respondent-Authority
and it was incumbent upon the Authority concerned to consider the case of
the petitioner in right perspective; which is reflected from the communication
dated 4.6.2013. However, the Authorities, as is apparent from the respective
pleadings, did not pay heed to the said communication, which has forced the
petitioner to approach this Court.

8.  Though not oblivious of the fact that appointment on compassionate
ground is not a right but a privilege and a mode to salvage the family of an
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employee who die in harness from instant financial penury but, in given facts

of the present case, non-consideration of appointment on the ground of °

petitioner not having requisite educational qualification and thereafter; acquired
the same; denial thereof on the ground of delay, the State functionaries are not
justified in their action,

9. Be that as it may. Since the matter is pending consideration before the
Secretary, General Administration Department vide communication dated
4.6.2013, petition is disposed of with a direction to the Secretary to take
decision on the said communication in the light of observations heréinabo ove.
Let a decision be taken within a period of three months from the date of
communication of this ordet,

10.  Petition stands disposed of finally in above terms. No costs.
| Petition disposed of-

- LL.R. [2016] M.P., 2696
WRIT PETITION
Before Mr. Justice J. K. Maheshwari :
W.P. No. 5022/2015 (Jabalpur) decided on 28 October, 201 5

PARASRAM PAL & anr. ...Petitioners
Vs. .
UNION OF INDIA & ors. - ...Respondents

A, Land Acquisition Act (1 of 1894), Section 11 and Right to
Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, (30 of 2013), Section 24 (2)- Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement (Amendment) Ordinance 2015 - Second proviso to Section
24(2)added - Award passed on 30.11,.2004 - Till date neither actual physical
possession of the land taken by the State nor compensation amount has
been paid to the land owner nor deposited in the Court - Held - As the
award has been passed more than five years prior to the date of
commencement of the Act of 2013 (l.e on 1.1.2014), and both the
contingencies specified under Section 24(2) of the Act of 2013, have not
_ been satisfied, namely (1) The actual physical possession of the land has

not been taken or (2) the compensation amount has not been paid, so the _

acquisition proceedings are lapsed so far as it relates to the petitioners -

)

T
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Writ Petition allowed - Liberty granted to State to initiate fresh acquisition
proceedings under the Act of 2013. (Paras 33 to 39)

#. g gofT IREPT (1894 FT 1), GRT 11 ¥F A J97,
gFiaT e gaaqeenryT 7 ofya wfoev giv grclRlar »1 Jfer
FRam, (2013 &7 30), GRT 24(2) — Ty 3l gaarieT vT T Ty
¥ offrg ufasv vq gNERIar &1 Ffere (qeiae) FEpRy, 2015 — 9]7
24(2) &1 ffda w=gF WISt T — IAe &S 30.11.2004 F Rk —
I f=Te a9% T a9 uE g 9 @1 aRdfae 6ifie e ura fear
Ty vd ¥ & qgfirarh § ufosr @) ¥ @1 o fear @ e A @
B3 Y=o ¥ s @Y 1 - afifaifa - gfe afafem 2013 9
URT B # feq@ @l 1.1.2014) @ wiw 3 | A ggd 9@ wiia
fear wrar o, qom Sau sf¥tEET 2013 Y g 24(2) ¥ fafafde qwr €
amsiumarat a1 i Y Y 7 qufq (1) f o1 arafye [ifve s
T faar war g (2) wfaex of¥yr &1 qgmam a8 fear w3, arh: g
1 Af1 ¥ W afq srfarfeat grma | ol € — Re e J93
— e &t aftfera 2013 @ saela w9l ool safRar R a1 @)
wadEr 9 |

B."  Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, (30 of 2013), Section
24(2) and Land Acquisition Act (1 of 1894), Sections 31, 32, 33 & 34 -
Paid - Meaning - Held - For the purpose of Section 24(2) of the Act of
2013, the word 'Paid’ occurring therein would mean that the
compensation amount has been paid to the Land owners or deposited
in the Court. : ' : (Paras 16 & 17)

@ g gaﬁwﬁvgaﬁm#eﬁayﬁwaﬁv
yRERIar &7 afereEre Iy, (2013 &1 30), 9T 24(2) T Y FHT
T (1894 BT 1), TRIV 31, 32, 33 T 34 — Waexd — Jyof — aftubaRa
- affm 2013 3 9T 24(2) T TAIGH B UM SfeafEw W W
BT 1T, 98 gREY B AT | s it AfrEn Bt awr @) a1 @ deran
w#maﬁﬂ?{gl

C. Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, (30 of 2013),
Section 24 (2) - Possession - Meaning - Held - For the purport of Section
24(2) of the Act of 2013, the word 'Possession’ would mean the Actual
Physical Possession. (Paras 31 to 35)
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7 Hfy avf7, gyl v gadTvemyT # 9faT vlee aiv
gresl3ar &1 JIerEIe AfHYIT, (2013 F1 30), GIT 24(2) — HeoAr — el —
aftfrefRa — afﬁﬁmzmaaﬁmm(z)a%mzf%gwmnaﬂam‘
amﬁﬁq?ﬁmmnﬁml

D.  Interpretation of Statutes - Right to Fair Compensation
and Transparency in Land Acquisition, Rehdbilitation and
Resettlement Act, (30 of 2013), Section 24(2) - In the context of the

provisions of Section 24(2) of the Act of 2013, the word 'Paid’ and _

'deposited’ cannot be synonym to "offered" or "tendered".(Para-21)

7 @Al &7 AT — gy e, gaaraa a@iv gaaaeengT
¥ gfea gfev siv grelar @1 siferere Jffaaw, (2013 #1 30), €T
24(z) — aftifraw 2013 B a7 24(2) ¥ ARl SuE) @ R ' Hewr
Ud AT WS uwﬁﬁ Fomar Piftge et @ warmeff T @
ad |

Cases referred:

(2014) 3 SCC 183, 53 ITR 83, AIR 1964 SC 1866, AIR 1970 SC
281, AIR 1956 Mad 283 AT 284 (FB), (2014) 6 SCC 586, 2015(1) MPHT

288, (2014) 6 SCC 564, (2015) 3 SCC 353, (2015) 4 SCC 347, (2015) 4.

SCC 325, (2009) 10 SCC 501, (2015) 3 SCC 206, 2015(1) Scale 590,
2015 (3) Scale 200, 2015 8 SCC 544, 2015 (9) Scale 1, 2015 MPLJ 523
(S0), (2012) 1 8CC 792.

Rajendra Mishra, for the petitioners.

K.N. Pethia, for the respondent No. 1/Union of India through

Archaeological Survey of India.
‘Sanjay Dwivedi, Deputy A.G. for the respondent Nos. 2 & 3/State.

ORDER

J.K. MARESHWARI, J. :- Invoking the jurisdiction under Article 226
of the Constitution of India and seeking the following reliefs, the petitioners
have filed this petition:-

"1.Call for the record relating to the subject matter of the
petition.

2.This Hon'ble Court may further be pleased to quash the
impugned acquisition proceedings as they stand lapsed.

.
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3.Any other writ, direction, order which this Hon'ble Court
may deem fit and proper may also be granted with cost of the
petition.

2, The facts leading to file the present petition are that the petitioners are
citizen of India and joint owners of the agricultural land pertaining to Khasra
No.497/1 area ad-measuring 5.696 hectare and the residential house situated
at Village Lalguvan, Tahsil Rajnagar, District Chhatarpur. The said land was
being used for the agricultural purpose as well as for their dwelling use having
their residence thereon. The land surrounding to the temple situated in
. Khajuraho was required to be acquisitioned to which a notification under
Section 4 of the Land Acquisition Act, 1894 (hereinafter be called as old
Land Acquisition Act) was issued as per Annexure P/2. Thereafter, the final
notification under Section 6 of the Act was issued in the Gazette Published on
26.9.2003 wherein the land belonging to the petitioners pertaining to Khasra
No0.497/1 ad-measufing area 5.696 hectare and the residential house sitnated
at Village Lalguvan, Tahsil Rajnagar, District Chhatarpur has been
acquisitioned alongwith the land of other holders. A notice under Section 9 of
,the old Land Acquisition Act was issued for ascertainment of the boundaries,
. and thereafter the compensation was determined by the Land Acquisition
Officer (in short "LAQO") vide award Annexure P/6 passed on 30.11.2004.
The amount of the said award was not paid yet to the petitioners, however, as
contemplated under Section 24(2) of the Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013 .
(hereinafter shall be referred to as 'the Act of 2013"). The proceedings shall
be deemed to have lapsed. It is also the contention of the counsel that the
possession on the land in question has not been taken by following the
procedure established by law and the petitioners are in Actual Physical
Possession, therefore also, under the said provisions, the proceedings shall
be deemed to have lapsed.

3. It is stated in the petition that the petitioners filed the Writ Petition No.
'6909/2008 claiming the writ in the nature of certiorari, mandamus, prohibitory:
to quash whole of the proceedings of the acquisition of the land of the
petitioners pertaining to Khasra No.497/1 ad-measuring area 5.696 hectare
and the residential house situated at Village Lalguvan, Tahsil Rajnagar, District
Chhatarpur and in alternative also prayed that the Hon'ble Court may please

to direct the respondent Nos.3 and 4 to refer the matter to the District
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Magistrate for determination of compensation. On filing the said writ petition
.vide order dated 17.2.2009, this Court without commenting on the merits of
 the case directed to Collector that the application submitted by the petitioners

has not been adverted to, however, let it be decided in accordance with law

within the time frame. Thereafter, the order was passed by the Collector on

19.6.2009 Annexure P/14 dealing the issue of refusing to make reference to

the Court. Assailing the said order, Writ Petition No.2721/2014 was filed,

however, during course of argument, it was submitted that now the Act of

2013 has come into force, and the compensation has not yet paid to the

petitioners and the actual physical possession has also not taken by the

authorities, however, the said writ petition may be disposed of with liberty to
take such plea by filing fresh petition. On 5.2.2015, this Court without

commenting on merit disposed of the petition and directed to take recourse
afresh , on taking plea under the Act 0of 2013 as permissible in law. Thereafter,
the present petition has been filed asking the benefit of statutory provisions
“contemplated under Section 24(2) of the Act 0of 2013 and to seek relief as
specified hereinabove.

4. The respondent No.1/Archaeological Survey of India has filed their
Teturn interalia contending that after issuance of the final notification under
Section 6 of old Land Acquisition Act; the LAO determined the compensation
of all the private lands and passed the award as per Annexure R/1/3 on
30.11.2004. In-pursuance to the award, the answering respondents have
deposited the amount with LAO. The LAO vide letter dated 4.10.2005 sent
information to the petitioners and other family members in whose name the
acquired land was recorded, for receiving the compensation from the office of
Sub Divisional Officer. It is said, the petitioners with the help of the local
.political persons made a futile attempt to take the land back by using the
political pressure on the revenue authorities and in this regard various letters
were written. It is further said that the petitioners slept in a deep slumber fora
long time and thereafter filed a writ petition making the false averments stating
that the application filed under Section 18 of the old Land Acquisition Act
seeking reference has not been decided. However, this Court had passed an
order in Writ Petition No.6909/2008 as per Annexure R/1/7 to take
approprlate steps. As per the directions issued by this Court, the Collector by
passing an order on 19.6.2009 rejected the claim of the petitioners. Thereafter,
the petitioners have filed a second Writ Petition No.2721/2014, which was

also dismissed by this Court granting liberty to file a fresh writ petitioninthe

)
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light of provisions as contained under the Act of 2013. Challenging the order

“of Single Bench, he has also filed a Writ Appeal No:111/2015, which was _
also dismissed, however, the plea as taken and the relief sought cannot be
granted in this petition. It is further said that after acquisition possession had
taken and answering respondents started the woik for comservation,
preservation and excavation of monument. But the petitioners forcibly entered
in the land acquired, to which a complaint was made to the Tahsildar. The
Tahsildar preparing a Panchnama, again delivered the possession: vide
Annexures R/1/9 and R/1/10. As the petitioners have encroached the land,
however, request was made vide Annexure P/12 to remove their re-
encroachment. It is ¢ontended that the land was required for the purpose of
conservation, preservation and excavation of the monument situated in
Khajuraho, therefore, the said acquisition proceedings cannot be ordered to
be lapsed. In nutshell, it is urged that the compensation has been deposited
by the Archaeological Survey of India with the LAQ and the possession has
also been taken from the petitioners, therefore, the provision as contained in
Section 24 (2) of the Act 0f 2013 is having no application.

5. The respondent Nos.2 and 3 by filing their reply have interalia
contended that the notice was sent to the petitioners under Section 12(2) of
the old Land Acquisition Act as per Annexure R/1 and the possession had
taken on 7.10.2005 from the petitioners. It is further stated that the petitioners
were intimated to collect the compensation from the office of Sub Divisional
Officer Rajnagar, District Chhatarpur by issuing anotice Annexure R/1/5 dated
4.10.2005 keeping the treasury cheque ready. But they have not appeared
. before S.D.O. to receive the compensation, though other land owners, whose
lands were acquired, have received the compensation, as determined by LAO.

As the vacant possession of the land is with the Archaeological Survey of
India and despite the intimation, pctltloners have not received the
compensation, therefore, the provisions of Section 24(2) of the Act-of 2013
shall not attract in the facts referred above, however, this petition may be
dismissed

6. By filling (sic:filing) the appllcatlon (I1.A.No.7308/2015) for taking .

additional facts and the documents on record, the electricity bills of the
petitioners' dwelling houses and the agricultural land have been brought on
record, however, specifically contended by petitioners that they are in
possession of the land, and residing in their dwelling houses. The respondent
" No.1 has filed their synopsis/written arguments by I.A.No.11734/2015, as
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well as the additional arguments reiterating the plea taken in their return.
However, in view of the aforesaid, looking to the fact that the possession has
already taken from the petitioners by the respondent Nos.1 to 3, therefore,
the relief as prayed in this writ petition cannot be directed. :

7. After having heard learned counsel for the parties upto a length, it is

seen that the Act of 2013 is made applicable with effect from 1.1.2014.

However, looking to the facts of this case and also the provisions of the Act,
the question cropped up for determination is as to (1) whether in the facts of
the present case by following due process of law actual physical possession
of the land in question has been taken by the respondent Nos.1 to 3 or the
compensation has been paid in view of the provisions as contained in Section
24(2) of the Act 0of 20137 and (2) whether in the facts of the present case and
by virtue of the provisions of Section 24 (2) of the Act of 2013, the land
acquisition proceedings would be deemed to be lapsed?

8. In view of the arguments as advanced by learned counse! for the parties
and to advert the same, first of all the language of Section 24 of the Act of
2013 is relevant, however, reproduced as under:-

24.Land acquisition process under Act No. 1 of 1894 shall
be deemed to have lapsed in certain cases. —(1)
Notwithstanding anything contained in this Act, in any case of
land acquisition proceedings initiated under the Land
Acquisition Act, 1894 (1 of1894)

(a) Where no award under section 11 of the
said Land Acquisition Act has been made, then,
all provision of this Act relating to the
determination of compensation shall apply; or

(b) Where an award under said section 11
has been made, then such proceedings shall
continue under the provisions of the said Land
Acquisition Act, as if the said Act has not been
repealed.

” (2) Notwithstanding anything contained in sub-section (1) in
case of land acquisition proceedings initiated under the Land
Acquisition Act, 1894 (1of 1894), where an award under the -
said section 11 has been made five years or more prior to the
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commencement of this Act but the physical possession ofthe .
land has not been taken or the compensation has not been
paid the said proceedings shall be deemed to have lapsed and.
the appropriate Government, if it so chooses, shall initiate the
proceedings of such land acquisition afresh in accordance with
the provision of this Act:

: Provided that where an award has been made and

_ compensation in respect of a majority of land holdings has not
been deposited in the account of the beneficiaries, then, all
beneficiaries specified in the notification for acquisition under
section 4 of the said Land Acquisition Act, shall be entitled to t
compensation in accordance with the provisions of this Act.

9. " His Excellency the President of India in Sixty-sixth Year of the Republic
introduced 'the Ordinance No.4 of 2015 "THE RIGHT TO FAIR-
COMPENSATION AND TRANSPARENCY IN LAND ACQUISITION,
. REHABILITATION AND RESETTLEMENT (AMENDMENT)
ORDINANCE 2015" which is published in the gazette extraordinary Part-II
Section dated 3.4.2015, whereby the second proviso to Section 24(2) of the
Act 02013 has been aided, which is reproduced as under:-

"Provided further that in computing the period referred to in
this sub-section, any period or periods during which the
proceedings for acquisition of the land were held up on account
of any stay or injunction issued by any court or the period
specified in the award of a tribunal for taking possession‘or
such period where possession has been taken but the
compensation lying deposited in a court or in any designated -
‘account maintained for this purpose shall be excluded." '

10.  Itisrelevant to note that the said ordinance was passed by the Lok
Sabha on 10.3.2015 and thereafter it was published in the gazette subject to
approval by the Rajya Sabha and as per the official website of the Parliament,
the pre-legislative research indicates that the Joint Parliamentary Committee
granted time upto the last day-of first week of winter session of 2015 for
approval by the Rajya Sabha. It is not in dispute that the winter session is
expected from 20th November 2016. In reference to Article 123(2)(a) and
(3), itis argued that the said ordinance has cease to operate because it has
not been approved by both the Houses withina period of six weeks from
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reassembly of the Parliament met first time in Monsoon Session from July

- 21st to August 13th 2015. As the promulgation of second proviso to sub-
section (2) of Section 24 of the Act of 2013 has not been approved by both
the Houses within the time so specified, therefore, it ceases its effect and
become void. In this context, from the Court's point of view, the competence

- and the power of the Joint Parliamentary Committee to grant time upto the
last day of first week of winter session of 2015 has not been brought to the
nofice, and the winter session has to commence from 20th November 2015,
therefore, presuming that the said ordinance has now converted into the Bill,
came into force, however, proceeded to see the effect of the second proviso
and how far it effects the basic provisions of the Act.

11.  Bare reading of Section 24 of the Act 0f 2013, it is clear either sub-
section (1) or (2), it starts with non obstante clause. As per sub-section
(1)(a), it is clear that if no award under Section 11 of the old Land Acquisition
Act has been made then all the provisions of this Act relating to the
determination of compensation would apply. As per clause (1) (b), it is clear
that in case the award has been made then such proceedings shall continue
under the provisions of the old Land Acquisition Act as if the said Act has not
" been repealed. Sub-section (2) of Section 24 applies in a case where the land
acquisition proceedings were initiated under the old Land Acquisition Act,
and the award was made five year prior or more to the date of commencement
of the Act of 2013, and in case (i) the physical possession of the land has not
been taken or (ii) the compensation has not been paid then the proceedings
taken under the old Land Acquisition Act shall be deemed to have lapsed and
the appropriate Government may be at liberty to take proceedings of land
acquisition afresh in accordance with the provisions of the Act of 2013.
Meaning thereby if the award is passed prior to five years or more to the date
of commencement of this Act i.e. 1.1.2014 and either the physical possession
has not been taken or the compensation has not been paid then the proceedings
under the old Act would lapse, and the Government would be at liberty to
take action afresh in accordance with the provisions of the new Act.

12.  The first proviso of the said sub-section (2) makes it clear that after
. passing the award if compensation in respect of the majority land holders has
not been deposited in the account of the beneficiaries then all the beneficiaries
specified in the notification in the old Land Acquisition Act shall be entitled to
compensation in accordance with the provisions of this Act. The second proviso
as promulgated by the ordinance clarifies regarding computation of the period
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of five years and in what manner the effect of non-implementation of the award
be recognized. Howéver, as per the language engrafted therein, it appears
that the period referred in sub-section (2) of Section 24 of the Act 0of 2013
means any period or periods during which the persons for acquisition of the
land were held up on account of any stay or injunction issued by any Court or
the period specified in the award of a Tribunal for taking possession or such
period where the possession has taken but the compensation lying deposited
in a'‘Court or in a designated account maintained for this purpose shall be
excluded. However, the said proviso clarifies three situations and excludes
the period during stay or injunction of the Court, or any period specified in
the award for taking possession, or where possession taken and compensation
lying deposited in the Court or in any designated account for calculating the
period of five years. In the said eventualities, the provisions of sub-section
(2) of Section 24 of the Act of 2013 would not apply. As observed above,
this Court has decided to deal the second proviso on merit, accepting as
Section 24(2) is having two proviso, however, presuming it is in existence, its
effect has been dealt with in the facts of this case.

13.  Itisfurther observed that applicability of the provisions of the old
Land Acquisition Act for the purpose of Section 24 of the Act of 2013 has
not been disputed looking to the language as specified under Sections
24(1)(a)(b) and 24(2) of the Act of 2013. More so it cannot be objected
looking to language of Section 114 repeal and saving by which the old Land
Acquisition Act has repealed but by saving clause in sub-clause (2) it is clarified
that the said repeal shall not be held to prejudice or affect the general application
of Section 6 of the General Clauses Act, 1897 with regard to the Act and

‘Repeals. Clause 6(b) of the General Clauses Act makes it clear that the repeal

shall not affect the previous operation of any enactment so repealed or anything
duly done or settled thereunder. However, in the context of the contingencies
specified under Section 24 of the Act of 2013 for the purpose of the procedure
to take possession, for deposit of compensation, the old Land Acquisition
Act would apply.

14.  In the context of the basic provisions of law as discussed, the
interpretation made in this regard by the various pronouncements of the
Hon'ble Apex Court or by this Court are required to be referred. In the above
context, the basic judgment of the Supreme Court is in the case of Pune
Municipal Corporation and ‘another Versus Harakchand Mishrimal
Solanki and others reported in (2014) 3 SCC 183. In the said case as per
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Paragraph 6, it was argued on behalf of the land owners that by virtue of
. Section 24(2) of the Act 0f 2013, the subject "acquisition" shall be deemed to
have lapsed because the award under Section 11 of the old Land Acquisition
.Act, 1894 is made more than five years prior to the commencement of the Act
of 2013 and no compensation has been paid to the land owners, and the
amount has not been deposited in the Court by Sub Divisional Officer. In the
said context, the Apex Court has referred the provisions of the old Act as well

as the new Act, and also interpreted the provisions of Section 24 of the Act of -

- 2013. The relevant paragraphs of the said judgment are reproduced as thus:-

"10. Insofar as sub-section (1) of Section 24 is concerned, it
begins with non obstante clause. By this, Parliament has given
overriding effect to this provision over all other provisions of
the 2013 Act. It is provided in clause (a) that where the land
acquisition proceedings have been initiated under the 1894
Act but no award under Section 11 is made, then the provisions
of the 2013 Act shall apply relating to the determination of
compensation. Clause (b) of Section 24 (1) makes provision

, that where land acquisition proceedings have been initiated
under the 1894 Act and award has been made under Section
11, then such proceedings shall continue under the provisions
of the 1894 Act as if that Act has not been repealed.

11.Section 24(2) also beings with non obstante clause. This
provision has overriding effect over Section 24(1). Section
24(2) enacts that in relation to the land acquisition proceedings
initiated under the 1894 Act, where an award has been made
five years or more prior to the commencement of the 2013
Act and either of the two contingencies is satisfied viz. (i)
~ physical possession of the land has not been taken, or (ii) the
compensation has not been paid; such acquisition proceedings -
shall be deemed to have lapsed. On the lapse of such acquisition
proceedings, if the appropriate Government still chooses to
acquire the land which was the subject-matter of acquisition
under the 1894 Act then it has to initiate the proceedings afresh
under the 2013 Act. The proviso appended to Section 24(2)
deals with a situation where in respect of the acquisition
initiated under the 1894 Act an award has been made and

L1
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compensation in respect of a majority of landholdings has not
been deposited in the account of the beneficiaries then all the
beneficiaries specified in the Section notification become
entitled to compensation under the 2013 Act.

12. To find out the meaning of the expression, compensation
has not been paid”, it i$ necessary to have a look at Section
31 of the 1894 Act. The said section, to the extent it is relevant,
reads as follows: ‘

"31.Payment of compensation or deposit of same
in court.-(1)-On making an award under Section 11,
the Collector shall tender payment of the compensation
awarded by him to the persons interested entitled
thereto according to the award, and shall pay it to them
unless prevented by some one or more of the
contingencies mentioned in the next sub-section.

(2) If they shall not consent to receive it, or if there be

no person.competent to alienate the land, or if there

be any dispute as to the. title to receive the

compensation or as to the apportionment of it, the

Collector shall deposit the amount of the compensation

in the court to which a reference under section 18
" would be submitted."

13. There is amendment in Maharashtra Nagpur (City) in
Section 31 whereby in sub-section (1), after the words
"compensation” and in sub-section (2), after the words, "the
amount of comperisation” the words “and costs if any' 'have
been inserted.

14. Section 31 (1) of the 1894 Act enjoins upon the Collector,
on making an award under Section 11, to tender payment of
compensation to persons interested entitled thereto according
to award. It further mandates the Collector to make payment
of compensation to them unless prevented by one of the
contingencies contemplated in sub-section (2)- The
contingencies contemplated in Section 31 (2) are: (i)-the
- persons interested entitled to compensation do not consent to
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receive it, (7i) there is no person competent to alienate the
land, and (#ii) there is dispute as to the title to receive
compensation or as to the apportionment of it. If due to any of
the contingencies contemplated in Section 31(2), the Collector
is prevented from making payment of compensation to the
persons interested who are.entitled to compensation, then the
Collector is required to deposit the compensation in the court
to which reference under Section 18 may be made.

15. Simply put, Section 31 of the 1894 Act makes provision
for payment of compensation or deposit of the same in the
Court. This provision requires that the Collector should tender
payment of compensation as awarded by him to the persons
interested who are entitled to compensation. If due to happening
of any contingency as contemplated in Section 31(2), the
compensation has not been paid, the Collector should deposit
the amount of compensation in the court which reference can
be made under section 18.

16. The mandatory nature of the provision in Section 31(2)
withregard to deposit of the compensation in the court is further
fortified by the provisions contained in Section 32,33 and 34.
As amatter of fact, Section 33 gives power to the court, on an
application by a person interested or claiming an interest in
such money, to pass an order to invest the amount so deposited
in such Government or other approved securities and may direct
the interest or other proceeds of any such investment to be
accumulated and paid in such manner as it may consider proper
so that the parties interested therein may have the benefit
therefrom as they might have had from the land in respect

. whereof such money shall have been deposited or as near
thereto as may be.

17. While enacting Section 24(2), Parliament definitely had in
its view Section 31 of the 1894 Act. From that one thingis
clear that it did not intend to equate the word “paid” to offered”
or “tendered”. But at the same time, we do not think that by
use of the word paid, Parliament intended receipt of
compensation by the landowners/persons interested. In our
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view, it is not appropriate to give a literal construction to the
expression “paid” used in this sub-section [sub-section (2) of
Section 24]. If a literal construction were to be given, then it
would amount to ignoring the procedure, mode and manner of
deposit provided in Section 31(2) of the 1894 Act in the event
of happening of nay of the contingencies contemplated therein
which may prevent the Collector from making actual payment
of compensation. We are of the view, therefore, that for the
purposes of Section 24(2), the compensation shall be regarded
as “paid” if the compensation has been offered to the person’
interested and such compensation has been deposited in the
court where reference under Section 18 can be made on
happening of any of the contingencies contemplated under
Section 31(2) of the 1894 Act. In other words, the
compensation may be said to have been “paid” within the
meaning of Section 24(2) when the Collector (or for that matter
Land Acquisition Officer) has discharged his obligation and
deposited the amount of compensation in court and made that
amount available to the interested person to be dealt with as
provided in Sections 32 and 33.

18. The 1894 Act being an expropriatory legislation has to be
strictly followed. The procedure, mode and manner for payment
of compensation are prescribed in Part V (Sections 31-34) of
the 1894 Act. The Collector, with regard to the payment of
compensation, can only act in the manner os provided. It is
settled proposition of law (classic statement of Lord Roche in
Nazir Ahmad) that where a power is given to do a certain
thing in a certain way, the thing must be done in that way or

not at all. Other methods of performance are necessarily
forbidden.

19. Now, this is admitted position that award was made on
31.01.2008. Notices were issued to the landowners to receive
the compensation and since they did not receive the
compensation, the amount (Rs 27 crores) was deposited in
the Government treasury. Can it be said that deposit of the
amount of compensation in the Government treasury is



2710 Parasram Pal Vs. Union of India LL.R.[2016]M.P.

equivalent to the amount of compensation paid to the
landowners/persons interested We do not think so. In' a
comparatively recent decision, this Court in Agnelo Santimano
Fernandes, relying upon the earlier decision in Prem Nath
Kapur, has held that the deposit of the amount of the
compensation in the sates revenne account is of no avail and
the liability of the State to pay interest subsists till the amount
has not been deposited in court.

20. From the above, it is clear that the award pertaining to the
subject land has been made by the Special Land Acquisition
Officer more than five years prior to the commencement of
the 2013 Act, It is also admitted position that compensation
so awarded has neither been paid to the landowners/persons
interested nor deposited in the court. The deposit of
compensation amount in the Government treasury is of no avail
and cannot be held to be equivalent to compensation paid to

.the landowners/persons interested. We have, therefore, no
hesitation in holding that the Subject land acquisition

- proceedings shall be deemed to have lapsed under section
24(2) of the 2013 Act. (Emphasis Supplied)

15.  Inthe judgment of Pune Municipal C‘orporation (supra), the Apex

Court has clearly held that the word "paid" cannot be equated with the word
"offered' or "tendered". It is also held that for the purpose of Section 24(2) of
the Act 0f 2013, its literal meaning cannot be accepted. In the context of the
provisions of Sections 31,32,33 of the old Land Acquisition Act, in any case
it would not be out of context, to understand the literal meaning of the words,
"Paid" "Deposit" "Offer" "Tender" and the said meaning can be made
applicable for the purpose of Section 31 of the old Act.

16.  The word "Paid" As per Corpus Juris Secundum Volume LXVIL, "paid”
defined is to liquidate a liability in cash, given or handed over to discharge an
obligation; satisfied by payment, redemption, or sale' settled; discharged;
applied given, loaned, or advanced. Prima facie the word "paid" indicates
that the obligation has been satisfied, and the demand extinguished. The word
"paid" is also defined as meaning receiving pay; compensated;hired. "Paid"
has been held to be synonymous with, or equivalent to, "applied". It has been
said that there is no substantial difference in meaning of the words "paid” and

L]}
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"satisfied". ' ‘

As per Law Lexicon Second Edition, 2006 of P.Ramanatha Aiyar's,
the word "paid" has been specified. If debt is "paid" when the contract is
performed pursuant to the stipulation made; but if on an agreement something
collateral is received in satisfaction although demand is extinguished, the debt,
technical speaking is not "paid". o )

As per Judicial Dictionary Second Edition by Orient Publishing
Company, the Supreme Court observed in J.Dalmia v Commissioner of
Income Tax, Delhi 53 ITR 83 AIR 1964 SC 1866; that the expression "paid"
in Section 16(2) of Income Tax Act, 1922 does not contemplate actual receipt
of the dividend by the members in general,dividend may be said to be paid
within the meaning of Section 16(2) when the Company discharges its liability
and makes the amount of dividend unconditionally available to the member-
entitled thereto. [Benaras State Bank Ltd v Commissioner of Income Tax
. UP, AIR 1970 SC 281]. Meaning thereby in discharge of an obligation, the
payment is to be made if it is satisfied or settled then the meaning and purpose
of the word "paid"” would complete. However, for the purpose of Section
24(2) of the Act of 2013, if the amount of compensation is deposited in the
Court,it would be treated as paid.

17.  As perthe first proviso to sub-section (2) of Section 24 of the Act of
2013, any payment of compensation explaining the majority of land holders
“has been clarified, however, in the first proviso, it was made clear that the
compensation ought to be deposited in the account of beneficiaries or in
Court. However, the action towards "paid” would be complete when the
compensation awarded has been deposited in the account of beneficiaries or
in the Court. Now in the said context, the meaning of the word "deposit" is to
be seen. )

18.  The word "Deposit" As per Corpus Juris Secundum Volume Twenty-
Six A, a deposit has been described as a mere incident of custody, and, in its
ordinary signification, implies something more than mere possession. Ina
particular connection and context, it has been said that the word means more
than a delivery for mere inspection; it means the delivery of a book or paper
to one entitled to have the official custody thereof;, either to be kept or to be
redelivered, after it has served its purpose, to one having a right to receive it.

As per the Major Law Lexicon 4th Edition 2010 of P.Ramanatha
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Aiyar's, the word "DEPOSIT" includes and shall be deemed always to have
included any receipt of money by way of deposit or loan or in any other form.

As per Judicial Dictionary Second Edition of Orient Publishing
Company, the word "deposit" means the money belon ging to one can be said
to be in "deposit" only with another person or authority. It can never be a
"deposit” in the hands of the very person to whom the money belongs. [Joseph
v. Official Assignee, AIR 1956 Mad 283 at 284 (FB)]. Meaning whereby
the amount of compensation if deposited in the hands of the person to whom
it belongs. It would not come within the purview of deposit in the account of

beneficiary.
{

However, in sub-section (2) of Section 24 of the Act 0f 2013 for the
purpose of payment of compensation, its meaning has rightly understood
"depositing" in the account of "beneficiaries",

19.  The word "Offer" Corpus Juris Secundum whereby itis defined as to
attempt; to attempt to do; to bring to or before; to exhibit; to hold out; to
make a proposal to.

As per the Major Lax Lexicon 4th Edition 2010 of P.Ramanatha
~ Aiyar's, the word "offer" means an offer of, as it is sometimes called, a proposal
means the signification by one person to another of his willingness to enter
into a contract with him on certain terms, It may be express or may be impied
+ (sic:implied) from the conduct of the party. A mere statement of a person's
intention or declaration of his willingness to enter into negotiation is not an
offer, and cannot be accepted so as to form a binding contract. HALSBURY,
'3rd Edn, Vol.8 P.69. "An offer is, in effect, a promise by the offeror to do or
abstain from doing something, provided that the offeree will accept the offer
(and pay or promise to pay the 'price’ of the offer. The price, of course, need
not be a monetary one. In fact, in bilateral contracts, the mere promise of
payment of the price suffices to conclude the contract, while in a unilateral
contract, it is the actual payment of the price which is required.” P.S.Atyah,
An Introduction to the Law of Contract 44 (3d ed.1981). o

20.  The word "Tender" As per the Major Law Lexicon 4 th Edition 2010
of P.Ramanatha Aivar's, the word "tender" is defined to be the offer of money
in satisfaction of a debt, by producing and showing the amount to the creditor
or party claiming, and expressing verbally a willingness to pay it. Offer; proposal
for acceptance; offer to pay a specified sum or do certain acts; the offering of

+)
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money orany other thing in satisfaction; or circumspectly to endeavour the
performance of a thing as a tender of rent is to offer it at the time and place
when and where it ought to be paid. (Termes dela Ley; Tomlin).

As per Black's Law Dictionary Sixth Edition of Henry Campbell Black,
the word "tender” means an offer of money. The act by which one produces
and offers to a person holding a claim or demand against him the amount of
money which he considers and admits to be due, in satisfaction of such claim
or demand, without any stipulation or condition. As used in determining whether
one party may place the other in breach of contract for failure to perform,
means a readiness and willingness to perform in case of concurrent
performance by other party, with present ablhty to do so, and notice to other
party of such readiness.

21.  Inview of the aforesaid, in the context of the provisions of Section
24(2) of the Act of 2013, the word "paid" and "deposited" cannot be synonym
to "offered" or "tendered" the amount of compensation to the beneficiaries.
Thus, it is clear that in case the award was passed under Section 11 of the old
Land Acquisition Act prior to five years or more from the date of
commencement of the new Act and if compensation is not paid "depositing" it
in the account of the beneficiaries, or in Court, it would not come within the
purview of the compensation paid, to follow the procedure under Sections
31,32,33,34 of the old Land Acquisition Act.

22.  Inthe case of Bharat Kumar Versus State of Haryana and another -
reported in (2014) 6 SCC 586, the Apex Court has reiterated the same principle
holding that if physical possession of the land had not been taken though
award was passed or if the compensation had not been paid, the proceeding
initiated under the old Land Acquisition Act would be deemed to have been
lapsed. However, such case would fall within the purview of Section 24(2) of
the Act of 2013, and with the said observation, the order passed by the ngh
" Court refusing to grant the relief was set aside.

23.  Inthecase of Bimla Devi Versus State of Haryana reported in 2015
(1) MPHT 288, the Apex Court has relied upon the judgment of Pune
Municipal Corporation (supra) and explaining the meaning of the word
"paid", the Apex Court in Paragraph 17 has observed as under:-

' "17.While enacting Section 24(2), Parliament definitely had
in its view Section 31 of the 1894 Act. From that one thing is
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clear that it did not intend to equate the word "paid" to "offered"
or “tendered". But at the same time, we do not think that by
use of the word "paid", Parliament intended receipt of
compensation by the land owners/persons interested. In our
view, it is not appropriate to give a literal construction to the
expression "paid" used in this Sub-section (Sub-section (2)of
- Section 24). If a literal construction was to be given, then it
would amount to ignoring procedure mode and manner of
deposit provided in Section 31(2) of the 1894 Act in the event
of happening of any of the contingencies contemplated therein
. which may prevent the Collector from making actual payment
of compensation. We are of the view therefore, that for the
purposes of Section 24(2) the compensation shall be regarded
as "paid" if the compensation has been offered to the person
interested and such compensation has been deposited in the
court where reference under Section 18 can be made on
happening of any of the contingencies contemplated under
Section 31(2) of the 1894 Act. In other words, the
compensation may be said to have been "paid” within the
meaning of Section 24(2) when the Collector (or for that matter
Land Acquisitior Officer) has discharged his obligation and
deposited the amount of compensation in court and made that
amount available to the interested person to be dealt with as
provided in Sections 32 and 33."

24.  Thereafter, the Apex Court in a batch of Civil Appeals Union of India
and others Versus Shiv Raj and others reported in (2014) 6 SCC 564
considering the provisions of Section 24(2) of the Act of 2013, and looking to
the proceedings initiated under the old Land Acquisition Act, referring the
circular of the Government of India, Ministry of Urban Development, Delhi
Division dated 14.3.2014, interpreted that how the period of five year limitation
may be made applicable in taking possession and in paymentof compensation.
However, the Court decided the applicability of the said circular in terms of
the judgment of Pune Municipal Corporation (supra), and restated the same
£ principles.

25.  In the case of Sree Balaji Nagar Residential Association Versus
State of Tamil Nadu and others reported in (2015) 3 SCC 353, the Apex

1
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. Court dealing with the object and intent of legislature while enacting a particular
provision held that the words used in that provision should be applied as
assigned from the plain and clear wording used in‘the provision concerned. It
has further been held that if the possession has not been taken over or the
compensation has not been paid though award was passed prior to five years
or more to.the commencement of the Act, the proceedings be deemed to be
lapsed. In the said case, the Apex Court again reiterating the principle
enumerated in the cases of Pune Municipal Corporation, Bimla Devi, Shiv

Raj (supra) set aside the judgment of Panjab and Haryana High Court, and
held that the acquisition proceedings are deemed to have been lapsed by not
taking the physical possessmn following the mandatory procedure as requlred
under the old Land Acquisition Act.

26.  Inthe case of Ram Kishan and others Versus State of Haryana and
others reported in (2015) 4 SCC 347, the Apex Court has reiterated the
same principle holding that the proceedings in violation of the provision
contemplated undér Section 24(2) of the Act 0of 2013 shall be deémed to be
lapsed. In the case of Velaxan Kumar Versus Union of India and others
reported in (2015) 4 SCC 325, the Apex Court has observed that what would
be the manner to take over the possession of the land acquired. After analyzing
the facts; the Apex Court observed that if the contention of taking over of the
possession raised by the respondents is accepted even then the procedure
“enshrined to take over the possession has not been followed by the Acquisition

Authority by way of preparing a proper Panchnama in presence of the

independent witnesses and the land holders, however, the said procedure is
contrary to the principle of law laid down in the case of Sitq Ram Bhandar

Society Versus Govt (NCT of Delhi) reported in (2009) 10 SCC 501, In
the said situation, the Apex Court held that the land acquisition proceedings
shall be deemed to have lapsed.

27.  Inthe case of Karnail Kaur and others Versus State of Punjab-and
others reported in (2015) 3 SCC 206, the Apex Court has dealt with the
second proviso inserted vide amended Ordinance of 2014 and held that it is
prospective in operation and the benefit provided under the proviso can not
be availed to the Government in the facts of the said case. In the case of
R.Radhakrishnan and others Versus Secretary to Government of Tamil
Nadu and others reported in 2015 (1) Scale 590, the Apex Court has
reiterated the same principle consxdermg the effect of the amendment in the
Act0of2013.
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28. In the case of 4rvind Bansal and others Versus State of Haryana
and others reported in 2015 (3) Scale 200, the Apex Court has narrow down
the effect of the second proviso brought by way of the Bill passed by the
Parliament waiting assent from Rajya Sabha in the context, considering the
various judgments of the Apex Court looking to the provisions of Section
24(2) of the Act of 2013. :

29.  The Apex Court in the case of Radiance Fincap Private Limited
and others Versus Union of India and others reported in (2015) 8 SCC
544 has considered the effect and applicability of Section 24(2) of the Act of
2013. The Court has also dealt with the issuc of stay gljaﬁted regarding
possession in a judicial proceedings, and emphasized that it may be excluded
looking to-the second proviso of amended ordinance, but its operation is
prospective. In the case of Soorajmull Nagarmull Versus State of Bihar
and others reported in 2015 (9) Scale 1 the Court has reiterated the same
principle considering the effect of the second proviso to Section 24 of the Act
0f2013 and directed to give it effect for the benefit of land owners. Tn the
recent judgment delivered on 12.10.2015 in the case of Working Friends
Cooperative House Building Society Limited Versus State of Punjab and
others, the Apex Court relied upon the judgment of Pune Municipal
Corporation (supra) and the principle enumerated therein has been considered
in the context of the other subsequent judgment and laid down the same
principle as specified in the said case. :

30.  The Division Bench of this Court is having an occasior to consider the
said issue in the case of Purushortam Lal and others Versus State of M.P
and others (Writ Appedl No0.305/2007) decided on 15.10.2015 whereby
this Court relying upon the judgments in the cases of Pune Municipal
Corporation, Bimla Devi, Shiv Raj ,Sita Rim Bhandar Society (supra)
and in the case of Sharma Agro Industries Versus State of Haryana reported
in 2015 MPLJ 523 (SC) has held that out of two contingencies i.e. of taking
over of the possession or the payment of compensation, if anyone of them is
not complied, the provision of Section 24(2) of the Act of 2013 would be
applicable and the proceedings would be deemed to be lapse.

31.  Inaddition to the aforesaid, the Apex Court in the case of Raghbir
Singh Sehrawat Versus State of Haryana and others reported in (2012) 1
SCC 792 interpreted the word vesting of the land into the Government on
taking of the possession. However, while dealing the issue, it is held that taking
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of possession means to take the actual physwal possession and not symbolic
or possession on paper.

32. Inview of the aforesaid, since the date of commencement of the Act
0f 2013 till recent pronouncements of the Apex Court on the issues, and also
of this Court indicating the manner and purpose of Section 24(2) of the Act of
2013 fo which it was brought, it is consistent approach that if the award is
passed prior to five years or more from the date of commencement of the Act
0f 2013, or the possession has not been taken over by following the procedure
established by law or the compensation is not paid or deposited in the account
of the beneficiaries, or in Court mere "tendering" and "offering" of such
compensation or to keep "deposit” in the account of the State Government
would not fall within the purview of the compensation "paid" to the beneficiaries
even without applying the literal construction of the said word used in the
enactment considering the legislative intent to bring such provision.

33. Inview ofthe legal position discussed above, considering either the
basic provisions or by various pronouncements, the facts of this case are
required to be analyzed. In the present case, it is not in dispute that final
notification under Section 6 for acquisition of the land of the petitioners bearing
Survey No.497/1 Khasra No0.497/1 area ad-measuring 5.696 hectare and
the residential house situated at Village Lalguvan, Tahsil Rajnagar, District
Chhatarpur was issued on 26.9.2003. It is also not in dispute that the award
was passed under Section 11 on 30.11.2004. The said land was acquisitioned
“by respondent Nos.2 and 3 for the use of respondent No.1 indicating the
public purpose. After passing the award, it is also not in dispute that the
compensation was tendered by respondent No.1 to respondent Nos.2 and 3,
but it has not been paid to the petitioners or deposited in their account or in
Court as defined under Section 18 of the 6ld Act. It is said by respondent
No.1 that he had tendered the amount of compensation to respondent Nos.2
and 3, however, it is their duty to pay the said amount to beneficiaries, therefore,
sub-section (2) of Section 24 of the Act 0£2013 would not attract; while the
respondent Nos.2 and 3 have contended that they have offered the amount
for payment issuing a notice tothe land owners which was not accepted by
them, however, the provisions of Section 24(2) of the Act 62013 would not
attract in this case. Looking to the said undisputed facts, it is clear that on the
date of commencement of the Act of 2013 1.e.1.1.2014 from the date of:
passing of the award, the period of more than five years was elapsed. Sub-
section (2) of Section 24 of the Act 02013 contemplates two contingencies,



2718 Parasram Pal Vs. Union of India LL.R.[2016]M.P.

indicating (1) the physical possession of the land has not been taken over or
(2) the compensation has not been paid then'such acquisition proceedings’
. shall be deemed to have lapsed. Looking to the document available on record,
after passing the award on 30.11.2004, the notice was sent to the petitioners
offering the said amount to receive the same but the amount so determined
insofar as it relates.to the petitioners are concerned has not been deposited
either in their account, or in the Court to follow the procedure prescribed
under Sections 31,32,33 of the old Land Acquisition Act. It has also not been
brought to the notice of this Court that after acquisition of the proceedings,
any designated account to pay the compensation to the beneficiaries has been
. opened and the amount has been deposited therein to attract the secorid proviso
brought by ordinance. In that view of the matter, it is concluded that the award
was passed more than five years prior to the date of commencement of the
Act 0£2013 and the said amount has not beern paid or deposited by the Land
Acquisition Officer to the beneficiaries, to observe the requirement of Section
24(2) of the Act of 2013 and the amended ordinance. Thus, the proceedings
of the land acquisition would lapse so far as it relates to the petitioners are
concerned. '

34, Now reverting to the issue of delivery of possession ofthe petitioners,
the documents produced are relevant to be noticed, to qualify the requirement
for deltvery of possession after issuing the final notification and passing the
award satisfying the compliance of Section 16 of the old Land Acquisition
Act. As per the return filed by the respondent Nos. 1 to 3, the only document
Annexure R/1 has been filed by the respondent Nos.2 and 3, acknowledged
by the respondent No.1 which is being reproduced as under:-
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35.  Barereading of the aforesaid, it merely refers, that on 7.10.2005 the
possession of the land in question in the present petition has been delivered to
the respondent No.1. No document has been brought on record indicating
the fact that after acquisition and passing of the award, any notice was issued
and served on the land owners. Nothing has been brought on record indicating
the fact that in presence of the land owners and before the independent
witnesses, possession has been taken from them, and thereafter, possession
was delivered to the Archaeological Survey of India. Iri absence of the
document of taking over of the possession from the land holders plea of
following the procedure'is of no consequence and by the said document, it
cannot be presumed that the actual physical possession had been taken over
from the land owners following the procedure prescribed, and then delivered
to the respondent No.1. By filing the various other documents by respondents,
it is said that initially the possession was taken by the respondent No.1 but
later petitioners have encroached upon the said land, therefore, again the |
proceedings were initiated to take possession. On perusal of the documents,
as referred in the return, those are after the date 1.1.2014, i.e. commencement
ofthe Act 0f 2013 in any case if possession has not been taken as per procedure
in first time, taking plea of encroachment is of no help to them. Thus, looking
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to the documents brought by the respondents, which is discussed hereinabove,
it is apparent that actual physical possession of the land following the procedure
has not been taken over by the respondents. However, as per the judgment of
Velaxan Kumar (supra), the plea of taking over of the possession is of no
help to the respondents.

36. It is also relevant to observe that, when first Writ Petition
N0.6909/2008 was filed on 16.6.2008 challenging the acquisition proceedings
and in alternative making request to refer it to the Court, it is to be noted here
that stay was not granted in the said case by this Court. After decision of the
Collector, refusing to make reference, without deciding the issue of validity of
acquisition, subsequent Writ Petition N0.2721/2014 was filed on 12.2.2014
wherein also at admission stage stay was not granted, and it was decided vide
order dated 5.2.2015 directing the petitioners to take recourse of law in the
context of the Act 0of 2013, But while passing the final order on 5.2.2015, this
Court directed to maintain status-quo as it exists today. Thereafter, the presént
writ petition has been filed wherein the stay is in operation. In view of the
aforesaid, it is clear that after acquisition of the proceedings and filing the said
two writ petitions, there was no stay. The stay was only granted on 5.2.2015
after commencement of the Act of 2013. However, the order of stay of
possession as directed by this Court would not have any relevance even for
the purpose of second proviso of Section 24(2), brought by amendment.

37.  Inview of the foregoing discussion, in my considered opinion, both
the contingencies specified under Section 24(2) of the Act 0f 2013 either of
delivery of possession excluding the period of stay or the compensation paid
by depositing it in the account of the beneficiaries or in Court has not been
satisfied, bringing any material. In absence thereto, in view of the legal position
discussed by various pronouncements, in my considered opinion, itis to be
held that the contingencies specified under Section 24(2) of the Act 0f 2013
" have not been satisfied by the respondents. Therefore, the land acquisition
proceedings insofar as it relates to the agricultural land pertaining to Khasra
No0.497/1 area ad-measuring 5.696 hectare and the residential house situated
at Village Lalguvan, Tahsil Rajnagar, District Chhatarpur would be deemed to
be lapsed. Thus, both the questions are answered in favour of petitioners.
Consequently, all the interlocutory applications filed by the parties shall be
- treated to be disposed of.

38.  Accordingly, the writ petition is hereby allowed and the land acquisition
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proceedings so far as it relates to the land in question shall stand lapsed. In
the facts and circumstances of the case, the parties shall bear their own costs.

39.  Atthis stage, Shri K.N.Pethia, learned counsel for respondent No.1/
Archeological Survey of India has made a reasonable request that in the
context of the letter and spirit as per the provisions of Section 24(2) of the
Act 02013, the State Government may be granted liberty to initiate the fresh
acqulsmon proceedmgs However, as prayed they are at liberty to take recourse
of law as specified under the Right to Fair Compensation and Transparency

‘in Land Acquisition, Rehablhtatlon and Resettlement Act,2013:

Petmon aIIowed '
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WRIT PETITION
Before Mr. Justice PK. Jaiswal & Mr. Justice Jarat Kumar Jain
W.P. No. 8780/201 5 (Indore) dec1ded on9. February, 2016

AJAY L . ..Petitioner
Vs. - ' ‘-
KULADHIPATI, DEVI AHILYA

- VISHWAVIDYALAYA, INDORE & ors. - ' t ...Respondents

A. Administrative Law - Test for likelihood of bias - Bias
depends on not what actually done, but depends upon what might appear

to be done ~ In administrative law rules of natural justice are

foundational and fundamental concepts - Principles of natural justice
are part of legal and judicial procedures and also applicable to
administrative bodies in its decision making having civil consequences
- Decisions of committee whether administrative or quasi judicial
function - Held - Quasi judicial function. (Paras 14 15 & 16)

T L& e % B3fer — gaurad &1 aH13-7 ST ggr — Usua 36
mwﬁﬁvﬂﬁﬁamﬁmmﬁmﬁmwmwwﬁﬁvm
émmmummﬁ—umﬁmﬁm#%ﬁfﬁma%ﬁmqe
maﬂtgaqamaq\nwmmé—#nﬁfﬁma}ﬁmﬂﬁmw
i ghpara’ @« & ok vate femt @) Rifte aRomat are

" Profg wfar ¥ o G @ & — wfifr 3 Rrfs @ veafe @ e
- ad R o @ - afifEiRe - o i we ¥

B, VishwavcdyalayaAdlumyam, M. (22 of 1 ? 73),.Sections

—



2722 Ajay Vs: Kuladhipati D.A. Vishwa. (DB) - LLR.[2016]M.P.

13(2) & 13(4) - Committee for appointment of Kulpati - Petition for

quashment of notification dated 04.12.2015 by which committee

" constituted for recommending panel of 3 persons for appointment of
Kulpati - Touchstone of principle of Natural Justice & bias -
Respondents No. 3 & 4, who were aspirants for the post of Kulpati,
.participated and expressed their views through vote in the meeting
held for election of one of the Members of Committee, who in turn has

to select the candidate for the post of Kulpati - Active participation of

respondents in the meeting contaminated whole process - Presence of
personal bias vitiates entire proceedings renders it null and void - Actual
proof of bias not possible but reasons to believe that respondent Nos.
3 & 4 were in position to influence the result of Committee - Election
of member cancelled, executive committee directed to start fresh
election process - Petition allowed. (Paras 17,18 & 19)
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S.C. Bagadiya with Lokesh Mehta, for the respondent Nos. 1 & 2.
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Anil Ojha, for the respondent No., 5.

None for the respondent No.4.
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' ORDER

The Order of the Court was  delivered by :
J.K. Jam, J. :- This writ petition under Article 226 of the Constitution of
India has been filed for quashment of the Notification dated 04.12.2015 by
which -a Committee for appointment of Kulpati of Devi Ahilya
Vishwavidyalaya, Indore has been constituted, by the Kuladhipati while
exercising, the powers under Section 13 (2) of the Madhya Pradesh
Vishwavidayalaya (sic:Vishwavidyalaya) Adhiniyam , 1973 [for short “the
Adhmlyam T

2. Brief facts'of this case are that on 10.08.2015, a vacany (sic:vacancy)
for the post of Kulpati arose due resignation of Professor Dr. D.P.-Singh
Kulpati of Devi Ahilya Vishwavidyalaya, Indore [for short “DAVYV, Indore”].
Thereafter, the procedure for the appointment for post of Kulpati started. In
the meanwhile, the Kuladhipati appointed Dr. Ashutosh Mishra as acting Kulpati
until the appointment of Kulpati. That on 27.08.2015 an advertisement inviting
the applications for the post of Kulpati was published in the news papers. In
response to the advertisement, Dr. P.X. Gupta, Professor Institute of

- Management Studies, DAVYV, Indore (Respondent No.3) ahd Dr. Ganesh -

Kavdiya, Professor and Head of School of Economics, DAVY, Indore

‘submitted their applications on 07.09.2015 and 30.09.2015 respectively. As

per the Provisions of Section 13(2) of the Adhiniyam, for the appointment of
Kulpati, the Kuladhipati has to constitute a Committee consisting of 3 persons,
namely, (i) one person elected by the Executive Council; (ii) one person
riominated by Chairman of University Grants Commission; and (iii) one person
nominated by the Kuladhipati. That on 26.11.2015 a meeting was convened
for electing a Member by Executive Council. Twelve Members including
respondent No.3 & 4 participated in the meeting, which was presided by
acting Kulpati Dr. Ashutosh Mishra. In the meeting names of 4 persons, namely,
Shri Ajay Chordiya (petitioner) Ex Member Executive Council of Rajiv Gandhi
Praudyogiki Vishwavidyalaya, Bhopal and Awadhesh Pratap Vishwavidyala
(sic: Vishwavidyalaya), Rewa; Professor R.P.Tiwari, Kulpati, Dr. Hari Singh
Gaur Kendriya Vishwavidyalaya; Shri Gulab Sharma (Respondent No.5)
retired District Judge, and Professor Rajpal Singh were considered. Thatin
the ‘meeting unanimous decision could not be taken. Looking to the
circumstances Dr.K.K.Tiwari withdrew the name of Professor Rajpal Singh.
Thereafter, a secret voting was adopted but Acting Kulpati did not participated
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in the voting. Out of 10 votes, Shri Gulab Sharma got 6 votes; Professor
R.P.Tiwari got 2 votes and Shri Ajay Chordiya also got 2 votes. Thus, on the
basis of the voting, Shri Gulab Sharma was elected by the Executive Council.
Thereafter, the Kuladhipati constituted a committee consisting of 3 persons
including Shri Gulab Sharma. In this regard a notification was issued on
04.12.2015. The.said Committee was directed to recommend a Panel of not
less than 3 persons for appointment of Kulpati of DAVV, Indore. The petitioner
being aggrieved with election of Shri Gulab Sharma has filed this petition on
the ground that the.Election process is biased and against the principal
(sic:principle) of natural justice and fair play as Respondent No.3 & 4, who
were the aspirants for the post of Kulpati participated in the said meeting held
on 26.11.2015 being interested persons. Raising all such objections, the
petitioner made a representation on 02:12.2015 to Kuladhipati. However,
-‘without considering the petitioner’s representation, Kuladhipati issued impugned
notification dated 04.12.2015. Therefore, quashment of notification dated
04.12.2015 is prayed in this Petition. .

3. The stand of Respondent Nos.1 and 2 is that Respondent Nos.3 and
4 being member of Executive Council, have participated in the election process
as there isno provision in the Adhiniyam and Rules which prohibits the aspirants
for the post of Kulpati, from participating in the election process. It was
further pleaded that Respondent No.5 is not connected with the university or
any college, therefore, he is competent to be a Member of Committee for
appointment of Kulpati. Hence, he is elected in consonance with the provisions
as contemplated in Section 13 (2) of the Adhiniyam. Respondent No.5 was
elected with majority of votes as he secured 6 votes out of 10 votes and the
‘victory margin of votes in favour of respondent No.5 was more than 2, hence,

 the question of participation of Respondent Nos.3 and 4 does not, in any way -

affects the result. It is also stated that the petitioner's name was proposed by
one of the member of the Executive Council and during the election process
that member has not raised any objection in regard to participation of
Respondent No.3 & 4. Therefore, now the petitioner cannot raise such an
objection regarding eligibility of casting of votes by Respondent Nos.3 and 4,
Hence, there is no merit in the petition. . :

4. The Resﬁondent Nos.3 and 4 have not filed any reply to this petition;
whereas Respondent No.5 in his reply pleaded that as per the provisions of
the Adhiniyam, Respondent No.5 is competent and has been duly elected by

1Y)
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Executive Council by majority of votes. The Adhiniyam does not provide any
specific qualification of the Member of the Committee. The only rider under
Section 13 (4) of the Adhiniyam is that such a person should not be connected
with the University or any College. Hence, the election of Respondent No.5
is as per the law and there is no violation of any of the provisions of the
Adhiniyam and principles of natural justice, Hence, he pleaded for dlsmlssal
of the petition.

5. Learned counsel for the petitioner submits that Respondent Nos.3
and 4 are aspirants for the post of Kulpati as they have submitted their
applications on 07.09.2015 and 30.09.2015 respectively. Therefore, they
are interested persons, hence, they should have not participated in the meeting
which was held on 26.11.2015 for electing a member of the Committee
constituted for selection of Kulpati. Though, there is no such provision in the
Adhintyam and Regulations but as per the principles of natural justice and fair
play it was expected from aspirants for the post of Kulpati not to participate
in a meeting. The Respondent Nos.3, 4 & 5 all are the residents of Indore,
then it is possible that respondent No.3 and 4 may have influenced the result
and that is why more competent person like Professor R.P. Tiwari, Kulpati
and Educationist could not be elected. It is also possible that Respondent
No.5 may be biased as he has elected by the aspirants i.e. Respondent No.3
and 4. In such a situation the whole process is unfair, biased and against the
natural justice and fair play, therefore, the 1mpugned notification dated
04.12.2015 be quashed. :

6. On the other hand, learned Senior Counsel Shri S.C.Bagadiya for the
Respondent Nos.1 and 2 submits that learned counsel for the petitioner was
unable to point out that in the election process, there is any violation of the
provisions of the Adhiniyam or Rules. The Respondent No.5 is an eligible
person to be appointed as a Member of the Committee as he is not connected
with the University or any of the college. Adrmttedly the Respondent No.5
has been elected by the Executive Council and he got 6 votes. There is no bar
that the persons who are aspirants for the post of Kulpati and also Member
of the Executive Council cannot participate in the meeting of election of
representative of Executive Council. Even for the sake of arguments, if it
assumed that the Respondent Nos.3 and 4 casted their votes in favour of
Respondent No.5, and if we deduct such votes, then also it would not affect
the result. The decision taken by the Executive Council is an administrative
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decision which is not open for judicial review. It is pertinent to note that none
of the members who participated in the meeting have raised the objection in
regard to participation of respondent no. 3 & 4 in the election process. It is
also submitted that even in the general election a candidate who is also a
voter, can cast the vote. Therefore, there is no violation of any of the principle

of natural justice. It is further contended that principle of natural justice that -

no one should be condemned unheard is not applicable in this case. Learned
Senior Counsel further submits that there is no material on record to infer that
the decision of Executive Council is biased or unfair. Thus, there isnomeritin
this petition.

7. Learned counse! forthe Respondent No.5 while adopting the arguments
of learned Senior Counsel Shri S. C. Bagadiya submits that in election of
Respondent No.5, Executive Council has not violated any of the provisions of
the Adhiniyam and the principles of natural justice. It is also submitted that if
petitioner has any grievance in regard to such election, as per the provisions
of Adhiniyam he should have submitted the representation to the Kuladhipati
who is the authority to decide such objections and without availing such remedy
the petitioner has filed this petltlon Therefore, the petition is not maintainable.
- The petition has no merit. Therefore, it be-dismissed with costs.

8. Inreply, learned counsel for the petitioner submits that no sooner he
received the information that the Executive Council has elected the Respondent
No.5 as the Member of the Committee, he immediately sent a representation
to the Kuladhipati by Speed Post and also sent a copy of the same to the
Kulpati, but without considering his representation, impugned notification has
been issued. In such a situation the petitioner has no rémedy available except
to file this petition. Hence, the objection taken by learned counsel for the
Respondent No.5 has no merit. Copy of representation is Annexure P/2.

9. During the course of arguments we directed the Respondent No.1 &
2 to produce the original note sheets and mmutes in regard to the process of
appointment of Kulpati.

10.  After hearing learned counsel for the parties, we have carefillly
examined the note-sheets and other relevant documents.

11.  Admittedly due to resignation of Kulpati — Professor Dr. D. P. Singh
" on'10.08.2015 the vacancy occurred, therefore, the procedure for appointment

P
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of Kulpati was started and in continuation an advertisement inviting applications -
for the post has been published in news papers on 27.08.2015. In response
to the advertisement, Dr. P. K. Gupta (Respondent No.3) and Dr. Ganesh
Kavdiya (Respondent No.4) submitted their application for the post of Kulpati
on 07.09.2015 and 30.09.2015 respectively. As per the Provision of Section
13(2) of the Adhiniyam, for the appointment of Kulpati, the Kuladhipati has
to constitute 3 Members Committee which would consist of, one person elected
by the Executive Council; one person nominated by the Chairman of the
University Grants Commission; and one person nominated by the Kuladhipati.
And hence for electing a Member of Executive Council of the University, a
meeting was held on 26.11.2015. The meeting was presided by Acting Kulpati

_ Dr. Ashutosh Mishra, total 11 members and Secretary were present in the
meeting. In the meeting name of four persons, viz. Shri Ajay Chordiya; Dr. R. .
P. Tiwari; Shri Gulab Sharma and Professor Rajpal Singh were considered,
but there was no unanimous decision and the name of Professor Rajpal Singh
was withdrawn, Therefore, only for remaining three persons, voting was held.
In the said election Shri Gulab Sharma got 6 votes; whereas Professor R. P.
Tiwari and Ajay Chordiya got 2 —2 votes respectively.

12.  Ttisto be seen that there is no provision in the Adhiniyam or in the
Regulation that aspirants for the post of Kulpati cannot participate in the process
of election of Member of the Committee. Hence we are convinced with the
arguments of learned counsel for the Respondents that in electing a Member
of Executive Council of University, the Council has not violated any of the
provisions of the Adhiniyam or regulations made there under. Now we have
to consider whether they have violated any of the principles of natural justice.
A post of the Kulpati is a very prestigious and high dignitary post, therefore,
it is necessary that for the appointment of such post, there should be a fair
play of action and transparency.

13.  Before we proceed further we would like to refer the various judgments -
on the principles of natural justice and bais (sic:bias). In this regard itis useful
to refer the landmark judgment of the Hon'ble apex Court in the case of
A.K Kraipak v/s Union of India [ (1969) 2 SCC 262 ] wherein it has held

that:- '

“15. It is unfortunate that Nagishbund was appointed as one
of the members of the selection board. It is true that ordinarily
the Chief Conservator of Forests in a State should be
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considered as the most appropriate person to be iri the selection
board. He must be expected to know his officers thoroughly,
their weaknesses.as well as their strength. His opinion as
regards their suitability for selection to the All-India Service is
entitled to great weight. But then under the circumstances it

- was improper to have included Nagishbund as a member of
‘the selection board. He was one of the perséns to be considered
for selection, It is against all canons of justice to make a man
judge in his own cause. It is true that he did not participate in

- the deliberations of the committee wheri-his name was N

considered. But then the very fact that he was a membef of
the selection board must have had its own impact on the decision
of the selection board. Further admittedly he participated in
the deliberations of the selection board when the claims of his
rivals particularly that of Basu was considered. He was also
paity to the preparation of the list of selected candidates in
order of preference. At every stage of his participation in the
deliberations of the selection board there was a conflict
between his interest and duty. Under those circumstances it is
difficult to believe that he could have been impartial, The real
question is not whether he was biased. It is difficult to prove
the state of mind of a person. Therefore what we have to see
is whether there is reasonable ground for believing that he was
likely to have been biased, We agree with the learned Aftorney
General that a mere suspicion of bias is not sufficient. There
must be areasonable likelihood of bias. In deciding the question
of bias we have to take into consideration human probabilities
and ordinary course of human conduct. It was in the interest
of Nagishbund to keep out his rivals in order to secure his
position from further challenge. Naturally he was also interested
in safeguarding his position while preparing the list of selected
candidates.

16.  The members of the selection board other ‘than
Nagishbund, each one of them separately, have filed affidavits
in this Court swearing that Nagishbund in no manner influenced )
their decision in making the selections. Ina group deliberation
each member of the group is bound to influence the others,

1}
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14.

might appear to be done. In administrative law, rules of natural justice are .

more so, if the member concerned is a person with special
knowledge. His bias is likely to operate in a subtle manner. It
is no wonder that the other members of the selection board
are unaware of the extent to which his opinion influenced their
conclusions. We are unable to accept the contention that in
ad_]udgmg the suitability of the candidates the members of the
board did not have any mutual discussion. It is not as if the

records spoke of themselves. We are unable to believe that -
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the members of selection board functioned like computers. At

this stage it may also be noted that at the time the selections
were made, the members of the selection board other than
Nagishbund were not likely to have known that Basu had
appealed against his supersession and that his appeal was
pending before the State Government. Therefore there was
no occasion for them to distrust the opinion expressed by
Nagishbund. Hencethe board in making the selections must

necessarily have given weight to the opinion expressed by
Nagishbund.”

LY

The Hon'ble Apex Court in the case of Ratanlal Sharma v /s
" Managing Committee reported in [AIR 1993 SC 2155] has held that deciding
authority must be impartial and without bias. The test is whether there was a
real likelihood of bias. Answer to the question whether there was a real
likelihood of bias depends upon not what actually was done but upon what

foundational and fundamental concepts and law is now well settled that
principles of natural justice are part of the legal and judicial procedures and
are also applicable to administrative bodies in its de01510n making process
having civil consequences.

15.

The Hon'ble Apex Court in the case of State of West Bengal Vs.
Shivananda Pathak reported in [(1998) 5 SCC 513] held as under :-

“31. This Court has already, innumerable times,
beginning with its classic decision in A.X. Kraipakv. Union
of India[(1969) 2 SCC 262 : AIR 1970 SC 150] laid down
the need of “fair play” or “fair hearing” in quasi-judicial and
administrative matters. The hearing has to be by a person sitting
with an unbiased mind. To the same effect is the decision in



2730 Ajay Vs. Kuladhipati D.A. Vishwa. (DB) ILR.[2016]M.P. .

- S.P. Kapoor (Dr) v. State of H.P. [(1981) 4 SCC 716 : 1982
SCC (L&S) 14: AIR 1981 SC 2181] In an earlier decision in
Mineral Development Ltd. v. State of Bihar [AIR 1960 SC
468 : (1960) 2 MLI (SC) 16] it was held that the Revenue
Minister, who had cancelled the petitioner’s licence or the lease
of certain land, could not have taken part in the proceedings
for cancellation of licence as there was political rivalry between
the petitioner and the Minister, who had also filed a criminal
case against the petitioner. This principle has also been applied
in cases under labour laws or service laws, except where the
cases were covered by the doctrine of necessity. In Financial
Commr. (Taxation), Punjab v. Harbhajan Singh [(1996) 9
SCC 281] the Settlement Commissioner was held to be not
competent to sit over his own earlier order passed as Settlement
Officer under the Displaced. Persons (Compensation &
Rehabilitation) Act, 1954. The maxim rnemo debet esse judex
in propria sua causa was invoked in Gurdip Singh v. State
of Punjab [(1997) 10 SCC 641 : 1997 SCC (L&S) 1742] .

32:The above maxim as also the other principle based on the
most frequently quoted dictum of Lord Hewart C.J. In R.v.
Suxxes JI., ex.p. Mc Carthy (1924) 1 KB 256, 159, that :

“It is of fundamental importance that justice should not
only be done but should manifestly and undoubtedly
be seen to be done.”

Constitute the well-recognised Rule Against Bias.

33.Bias, as pointed out earlier, is a condition of mind and,
therefore, it may not always be possible to furnish actual proof
of bias. But the courts, for this reason, cannot be said to be in
a crippled state. There are many ways to discover bias; for
example, by evaluating the facts and circumstances of the case
-or applying the tests of “real likelihood of bias” or “reasonable
suspicion of bias”. De Smith in Judicial Review of
Administrative Action, 1980 Edn., 262, 264, has explained
that “reasonablée suspicion” test looks mainly to outward
appearances while “real likelihood” test focuses on the court's
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own evaluation of the probabilities.” -

16.  Inso far as the question whether the decision of the Committee is
administrative or quasi-judicial function, we would again like to refer the
observation of the Hon’ble Apex Court in 4. K. Kraipak s judgment (Supra)
wherem it has been held that :-

“13 The d1v1d1ng line between an admmlstratwe powerand a
quasi-judicial power is quite thin and is being gradually
obliterated. For determining whether a power is an
administrative power or a quasi-judicial power one has to
look to the nature of the power conferred, the person or
persons on whom it is conferred, the framework of the law
conferring that power, the consequences ensuing from the
exercise of that power and the manner in which that power is
expected to be exercised. Under our Constitution the rule of
law pervades over the entire field of administration. Every ofgan
of the State under our Constitution is regulated and controlled
by the rule of law. In a welfare State like ours it is inevitable
that the jurisdiction of the administrative bodies is increasing
at a rapid rate. The concept of rule of law would lose its vitality
if the instrumentalities of the State are not charged with the
duty of discharging their functions in a fair and just manner.
The requirement of acting judicially in essence is nothing buta
requirement to act justly and fairly and not arbitrarily or
capriciously. The procedures which are considered inherent
in the exercise of a judicial power are merely those which
facilitate if not ensure a just and fair decision. In recent years
the concept of quasi-judicial power has been undergoing a
radical change. What was considered as an administrative
power some years back is now being considered as a quasi-
.judicial power...

-t
17. Now we proceed to test the facts of this case on the touchstone of
one of the principles of natural justice and bias. It is to be noted that where a
complaint is made before a court that some principle of natural justice had
been contravened the court has to decide that whether the observance of
such rule was necessary for a just decision on the facts of that case. Admittedly
in the present case the Respondent Nos.3 and 4 have personal interest as
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they were the aspirants of the post of Kulpati and they were aware of this fact
that on'26.11.2015 the meeting was held for election of one of the Member of
the Committee, who has to inturn select the candidate for the post of Kulpati.
" Therefore, in all fairness respondent no. 3 & 4 should not have participated in
such a meeting. They have consciously participated in the deliberation and
express their views. They have exercised their right of vote. They were not
silent spectators in the meeting and as per rules they were not prevented from
voting, but their active participation in the meeting itself contaminated the whole
process. Hence, the presence of the element of personal bias vitiates the entire
proceedings and renders it null and void.

18.  Itisnotpossible to furnish actual proof of bias but there are reasons
to believe that the Respondent no.3 & 4 were in a position to influence the
result of the Committee. Kindly refer to para 16 of 4. K. Kraipak’s judgement
(supra), ' '

19.  Ttisalso to be seen that the meeting was held on 26.11.2015. On
02.12.2015 petitioner has submitted his representation to the Kuladhipati with
the request that the election of Respondent No.5 is in viclation of the principle
of natural justice, therefore, such election be cancelled and the Executive
Council be directed to again start fresh selection process. In the reply of the
Petition, the Respondent Nos. 1 and 2 pleaded that the representation dated
02.12.2015 submitted by the petitioner has been duly considered by the
. Respondent No.1 i.e. Kuladhipati and the same has been found sans merit,
therefore, it has been filed. We have gone through the note-sheets but from
the note-sheets it is not reflected that such representation has been considered.

20.  Itistobe seen that if the decision of the Executive Council is vitiated
then the final recommendation of the Committee mnst also be vitiated, for
they cannot be disassociated from the selections made by the Executive Council
which is the foundation for the recommendations made by the Committee for
the selection of Kulpati. Also the Hon’ble Apex Court in case of Kumaon
Mandal Vikas Nigam Ltd. V/s. Girja Shankar Pant reported in (2001) 1
SCC 182 at page 201 held that:-

“The test, therefore, is as to whether a mere apprehension of
bias or there being a real danger of bias and it is on this score
that the surrounding circumstances must and ought to be
collated and necessary conclusion drawn therefrom — in the
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event however the conclusion is otherwise inescapable that
o there is existing a real danger of bias, the administrative action -
_cannot be sustalned ...... 7 .

21.  Moreover, itisto be seen that 1f the rules of natural justice is to prevent
miscarriage of justice one fails to seewhy those rules should be made

inapplicable on administrative actions. Thus, we are of the considered view . -

that the election of Respondent No.5 as Member to the Committee for
appointment of Kulpati is in violation of the principle of natural justice and fair
play. Therefore, we have no option but to quash the notification issued by the
Respondent No.1 dated 04.12.2015. :

" Thus, the petition is allowed. No order as to costs.

Petition allowed,
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WRIT PETITION -
Before Mr. Justice Alok Aradhe
W.P. No. 20003/2015 (Jabalpur) decided on 24 February, 2016

DINESH KUMAR JAAT -~ . ...Petitioner
Vs. . ' : o
MUNICIPAL CORPORATION ‘ ...Respondent

(Alongwith W.P.No. 20110/2015, W.P.No. 20111/2015, W.P.No. 20117/2015,
. W.PNo. 20192/2015, W.P.No. 20196/2015, W.P.No. 20204/2015, W.P.No:
, 20609/2015, W.P.No. 20611/2015, W.P.No. 20612/2015, W.P.No.
20614/2015, W.P.No. 20655/2015, W.P.No. 20726/2015, W.P.No.
21014/2015, W.P.No. 21015/2015, W.P.No. 61/2016, W.P.No. 1495/2016,
WPNO 1737/2016, W.P.No. 1813/2016 & W.P.No. 1936/2016)

Service Law De-regulansatwn of Service - Orders de-
regularising the services of the petitioners have been passed after
putting 12 years of regular service without holding enquiry in
violation of principles of natural justice - Held - As the ¢onsolidated
seniority list has not been prepared in compliance of order passed
in W.P. No. 8359/2005, impugned order has not been passed on the
. grounds mentioned in the show cause notice; petitioners were never
asked to submit documents, their defence has not been consideréd
and they were given only three days time to submit reply - Thus



- 2734  DineshK. Jaat Vs. Municipal Corporation LL.R.[2016]M.P.

principles of natural Justlce have been violated - Impugned order.
is not sustainable, (Paras 33 & 34)
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818, AIR 1978 SC 597, AIR 1962 SC 1893, (2008) 12 SCC 73, (2003) 4

SCC 557, (2005) 6 SCC 321, AIR 1991 SC 271, AIR 1980 SC 1157, -
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Shobha Menon, D.K. Dixit, Manoj Sharma, Shashank Shekhar,

Vipin Yadav, N.P. Dwivedi, Bhoopesh Tiwari, Ashish Agrawal, Deepak
Singh, Rajeshwar Rao & Rahul Choubey, for the petitioners.
Anshuman Singh, for the respondent. :

ORDER

ALOK ARADHE, J. :- In this bunch of writ petitions, the petmoners
~have assailed the validity of the orders dated 19.11.2015, by which, the orders

of regularization of services of the petitioners who are employees of Municipal

Corporation, Jabalpur, have been cancelled. Though common questions of
law arise for consideration in this bunch of petitions, yet in different factual
scenario, therefore, it is necessary to refer to the facts of each of the writ
petitions, whlch are stated infra.

2. The petitioner in Writ Petition No.20003/2015 had passed Higher
Secondary Examination and had obtained Diploma in Domestic Electrical
Installation. Sometime in the year 1983 the petitioner was appointed as Daily

Wage employee on the post of Wireman, The petitioner filed Writ Petition No.1265/

b

)
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2003 seeking regularization of his services, which was disposed of by the High
Court vide order dated 03.9.2003 with a direction to respondent to consider the
case of the petitioner for regularization of his services. The petitioner by order
dated 12.1.2004 was regularized on the post of Vaccinator in the pay scale of
Rs.3050-3200/-. Thereafter, by order dated 10.8.2005 the order of regularization
.of services of 74 employees including the petitioner was cancelled, which was the
subject matter of challenge in a bunch of writ petition, which was disposed of by
a Bench of this Court vide order dated 1.9.2005, by which, the order dated
10.8.2005 directing cancellation of order of regularization was quashed and the
respondent was granted liberty to prepare seniority list and to hear the petitioners
and thereafter to pass an order of de-regularisation, if warranted. In compliance
of order passed by the High Court, the order dated 10.8.2005 was cancelled
vide order dated 19.9.2005. Thereafter, a show-cause notice dated 27.8.2011

- was issued which was challenged in a bunch of writ petitions before this Court
which was disposed of on 06.10.2015 with directions to the Commissioner to
decide the matters after considering the response given by the petitioner

" expeditiously and giving due opportunity of hearing to the petitioners withina
period of four months and to communicate the decision thereofto the petitioners
within same time. The petitioners in the Bunch were also granted liberty to challenge
the decision if the same is adverse to their interest, by way of appropriate
proceeding, which will be decided on its own merits. In pursuance of aforesaid
order, impugned orders of de-regularisation of services of the petitioners have
been passed. :

3. The petitioner in Writ Petition No.20110/2015 was appointed as
daily wage employee on the post of Peon in the year 1981. He filed Writ
Petition No.1266/2003, in which, he sought the relief of regularization of his
services. The said writ petition was disposed of with a direction to consider
the case of the petitioner for regularization of his services. Thereafter, by
order dated 12.1.2004 the services of petitioner were regularized on the post
of Peon. On 28.10.2015 an information was sought from the petitioner with
regard to regularization of his services and he was given 3 days' time to
submit explanation. The petitioner submitted reply to letter dated 28.10.2015.
Thereafter, impugned order was passed by which the services of the petitioner
from the post of Peon was de-regularised.

4. °  The petitioner in Writ Petition N0.20111/2015 was ap{aointed on
the post of Helper (Assistant Wireman) on 13.3.1985. He filed
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.- W.P.N0.1266/2003 seeking regularization which was disposed of on
03.9.2003. Thereafter, by order dated 12.1.2004 the services of the petitioner
were regularized. On 28.10.2015, information was sought from the petitioner
with regard to regularization of his services and he was given 3 days' time to
submit explanation. The petitioner submitted reply to letter dated 28.10.2015.
Thereafter, by impugned order dated 19.11.2015 the order of regularization
of services of the petitioner from the post of Peon was cancelled.

5. In Writ Petition No.20117/2015 the petitioner was appointed as
daily wage employee on the post of Gas Welder on 01.6.1981. He filed Writ
Petition No.5153/1998 seeking regularization of his services. The said writ
petition was disposed of by order dated 08.2.2001 with a direction to
respondent to consider the case of petitioner for reguiarization. Accordingly,
the services of the petitioner were regularized on the post of Gas Welder vide
order dated 28.5.2003. Thereafter, the aforesaid order was amended on_
30.1.2004. On 28.10.2015, information was sought from the petitioner with.
regard to régularization of his services and he was givén 3 days' time to
submit explanation. The petitioner submitted reply to letterdated 28.10.2015. -
Thereafter, by impugned order dated 19.11.2015 the order of regularization
of services of the petitioner from the post of Gas Welder was cancelled.

6. The petitioner in Writ Petition N0.20192/2015 was appointed as
daily wage employee on 01.8.1984 on the post of Peon. He filed Writ Petition
No0.1266/2003 secking regularization of his services. The said writ petition
was disposed of by order dated 03.9.2003 with a direction to respondent to
consider the case of petitioner for regularization. Accordingly, the services of
the petitioner were regularized on the post of Peon vide order dated 12.1.2004.
On 28.10.2015, information was sought from the petitioner with regard to
regularization of his services and he was given 3 days' time to submit
explanation. The petitioner submitted reply to letter dated 28.10.2015.
Thereafter, by impugned order dated 19.11.2015 the order of regularization
of services of the petitioner from the post of Peon of OBC category was
cancelled.

7. The petitioner in Writ Petition No.20614/2015 was appointed as
Daily Wage employee on 01.1.1989 on Class IV post. The petitioner filed
Writ Petition No.3460/1994 seeking regularization of his sérvices. During
‘pendency of aforesaid petition the respondents took policy decision of framing
a scheme to regularize incumbents who are working prior to 31.12.1988.
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However, no decision was taken with. regard to employees Worklng after
01.1.1989. The Writ Petition No.3460/1994 was disposed of on 27.02.2003.
Pursuant to decision of High Court the respondent regularized the services of
petitioner on the post of Lineman (Water Department) on 28.1.2004. A show-
cause notice dated 28.10.2015 was issued to petitioner. However, impugned
order has been passed by which the order.of regularization of services of the
petitioner has been cancelled.

8. The petitioner in Writ Petition No.20196/2015 was appointed as

" daily wage employee on the post of Bullock Shed Chowkidar on 01.3.1995.

He filed Writ Petition No.1266/2003 seeking regularization of his services.
The said writ petition was disposed of by order dated 03.9.2003 with direction
to respondent to consider the case of petitioner for regularization. Accordingly,
the services of the petitioner were regularized on the post of 'Kulgade'
Chowkidar vide order dated 12.1.2004. On 28.10.2015, information was
sought from the petitioner with regard to regularization of his services and he
was given 3 days' time to submit explanation. The petitioner submitted reply
to letter dated 28.10.2015. Thereafter, by impugned order dated 19.11.2015
the order of regularization of services of the petitioner was cancelled.

9. ' The petitioner in Writ Petition N0.20204/2015 was appointed as
daily wage employee on the post of Helper (Assistant Wireman) on 01.6.1982.
He filed Writ Petition No.1266/2003 seeking regularization of his services.

~ The said writ petition was disposed of by order dated 03.9.2003 with a

direction to respondent to consider the case of petitioner for regularization.
Accordingly, the services of the petitioner were regularized on the post of

'Gadivaan' vide order dated 12.1.2004. On.28.10.2015, information was’

sought from the petitioner with regard to regularization of his services and he
was given 3 days' time to submit explanation. The petitioner submitted reply
to letter dated 28.10.2015. Thereafter, by impugned order dated 19.11.2015
the order of regularization of services of the petitioner was cancelled.

10.  The petitioner in Writ Petition No.21015/2015 was appointed as
daily wage employee on the post of Helper (Assistant Wireman}) on
21.11.1982. He filed Writ Petition No.1266/2003, in which, he sought the
relief of regularization of his services. The said writ petition was disposed of

with a direction to consider the case of the petitioner for regularization of*his - '
services. Thereafter, by order dated 12.1.2004 the services of petitioner were

regularized on the post.of Bin Card Attendant. On 28.10.2015 information
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was sought from the petitioner with regard to regularization ofhis services and .

he was given 3 days' time to submit explanation. The petitioner submitted
reply to letter dated 28.10.2015. Thereafter, by impugned order dated

19.11.2015 the order of regularization of services of the petitioner from the.

_ post of Peon was cancelled.

11.  The petitioners in Writ Petition No.20609/2015 were appointed as
Sub Engineers (Technical) on daily wage basis prior to 31.12.1988. During
the pendency of Writ Petition No.3460/1994, the issue relating to regularization
of services of the employees of Municipal Corporation was pending
consideration before High Court, the Corporation took a decision to frame a
scheme to regularize the services of the employees who were appointed prior
to 31.12.1988. The aforesaid writ petition was disposed of by order dated
27.2.2003, inter alia, with the direction that Corporation shall regularize the
services of daily rated employees strictly as per the seniority and eligibiliiy
. subject to availability of the post. In compliance of the order passed by High
Court vide orders dated 23.4.2003, 22.5.2003 and 28.5.2003 the services
of the petitioners were regularized on the post of Sub Engineers. While passing
the order of regularization in the note-sheet, it was, inter alia, held that
petitioners were working as Sub Engineers (Technical) prior to 31.12.1988.
. The petitioners fulfilled the requisite qualification of holding three years Diploma
in Engineering and the case of petitioners for regularization can be considered

against three vacant posts. Thereafter, by order dated 10.8.2005 the order of

regularization of services of 74 employees including petitioner was cancelled,

which was the subject matter of challenge in Writ Petition No.8359/2005, .

- which was disposed of by order dated 01.9.2005, by which, the order dated
10.8.2005 directing cancellation of order of regularization was quashed and

the respondent was granted liberty to prepare seniority list.and to hear the-

petitioners and thereafter to pass an order of de-regularization, if warranted.
In compliance of order passed by High Court, the order dated 10.8.2005
was cancelled by order dated 19.9.2005. Thereafter, a show-cause notice
dated 27.8.2011 was issued which was the subject matter of challenge in Writ
Petition No.10260/2012 before this Court which was disposed of on
06.10.2015 with a direction to the Commissioner to decide the matters after

considering the response given by the petitioner ekpeditiously and giving due-

opportunity of hearing to the petitioners within a period of four years and to
communicate the decision thereof to petitioner within same time. The petitioners
- “in the Bunch were also granted liberty to challenge the decision if the same is

N
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adverse to their interest, by way of appropriate proceeding, which will be
decided on its own merits. O 28.10.2015, information was sought from the
petitioners with regard to regularization of their services and they were given

3 days' time to submit explanation. The petitioners submitted their reply to
letter dated 28.10.2015. Thereafter, by impugned order dated 19.11.2015
“the order of regularization of services of the petitioner were cancelled.

12.  The petitioners in Writ Petition No.20611/2015 were appointed on
daily wage basis on Class IV post prior to 31.12.1988. During the pendency
‘of Writ Petition No.3460/1994, in which the issue relating to regularization
of services of the employees of Municipal Corporation. was pending
consideration before High Court, the Corporation took a decision to frame a
scheme to regularize the services of the employees who were appointed prior
1631.12.1988. The aforesaid writ petition was disposed of by order dated
27.2.2003, inter alia, with the direction that Corporation shall regularize the
services of daily rated employees strictly as per the seniority and eligibility
.subject to availability of the post. In compliance of the order passed by High
Court, the services of the petitioner No.1 were regularized on the post of
Notice Writer, whereas that of respondent No.2 on- the post of Pump
Attendant vide order dated 25.12.2003 .0On 28.10.2015, information was
sought from the petitioners with regard to regularization of theirservices ar.d
they were given 3 days' time to submit explanation. The petitioners submitted
their reply to letter dated 28.10.2015. Thereafter, by impugned order dated
19.11.2015 the orders of regularization of services of the petitioners were
cancelled. : ‘

13.  The petitioners in Writ Petition No.20612/2015 were appointed as
Lower Division Clerk on daily wage basis on 01.1.1989. During the pendency
of Writ Petition No.3460/1994, in which the issue relating to regularization
of services of the employees of Municipal Corporation was pending
consideration before High Court, the Corporation took a decision to frame a
scheme to regularize the services of the employees who were appointed prior
to 31.12.1988. The aforesaid writ petition was disposed of by order dated
'27.2.2003, inter alia, with the direction that Corporation shall regularize the
. services of daily rate employees strictly as per the seniority and eligibility
_subject to availability of the post. In compliance of the order passed by High
Court, the services of the petitioner No.1 were regularized on the post of
Lower Division Clerks vide order dated 12.2.2004. On 28.10.2015,
information was sought from the petif_ibners with regard to regularization of
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their services and they were given 3 days' time to submit explanation. The
petitioners submitted their reply to letter dated 28.10.2015., Thereafter, by
impugned order dated 19.11.2015 the orders of regularization of services of
the petitioners were cancelled.

14, In Writ Petition No0.21014/2015 the petitioners no.1 & 2 were
appointed on daily wage basis on consolidated pay in the year 1988. In
pursuance of the resolution, the services of petitioners No.1 & 2 were
regularized on the post of Lower Division Clerk vide order dated 10.10.2003.
Whereas the services of petitioners no.3, 4 & 5 were regularized on the
post of Pump Attendant vide order dated 12.1.2004. The services of
petitioner No.6 was regularized vide order dated 12.1.2004. The services
of petitioners No.7 & 8 were regularized by order dated 12.1.2004 on the
post of Vaccinators. The services of petitioner No.9 were regularized on the
post of Ward Supervisor, whereas the petitioner no.10 was regularized on
the post of Ward Clerk and petitioner No.11 was regularized on the post of -
Peon vide order dated 25.12.2003. On 28.10.2015, information was sought
from the petitioners with regard to regularization of their services and they
were given 3 days' time to submit explanation. The petitioners submitted their
reply to letter dated 28.10.2015. Thereafter, by impugned order dated
19.11.2015 the orders of regularization of services of the petitioners were
cancelled.

15, In Writ Petition N0.20655/2015 had passed Higher Secondary
School examination in the year 1983 and was appointed on daily wage basis

- on 19.6.1986 on the post of peon. Thereafter, he was appointed on fixed pay
of Class IV.in year 1996. The services of the petitioner were regularized by
order dated 25.12.2003 on the post of Peon. Thereafter, the petitioner was
served with notice dated 28.10.2015 and information was sought from the
petitioner with regard to regularization of his services and he was given 3
days' time to submit explanation. The petitioner submitted his reply to letter
dated 28.10.2015. Thereafter, by impugned order dated 19.11.2015 the
orders of regularization of services of the petitioners were cancelled.

16.  The petitioners in Writ Petition N0.20726/2015 the petitioner No.1
was appointed as daily wage employee inthe year 1988 and thereafter vide
order dated 28.1.2004 his services were regularized on the post of Moharrir,
The petitioner No.2 was appointed on daily wage basis in the year 1992 and
his services were regularized on 31.1.2004 on the post of Notice Server in
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the Revenue Department of the Corporation. The petitioner no.3 was
appointed on daily wage basis in the year 1992 and his services were '
regularized on the post of Notice Server vide order dated 31.1.2004. The
petitioner No.4 was appointed as daily wage employee in the year 1990
and his services were regularized on the post of Ward Clerk vide order dated
25.12.2003. The petitioner No.5 was appointed on daily wage basis in 1988
and was regularized on the post of Ward Clerk vide order dated 10.10.2003.
The petitioner No.6 was appointed on daily wage basis in 1991 and vide
order dated 25.12.2003 he was regularized in Haka Gang. On 28.10.2015,
information was sought from the petitioner with regard to regularization of
their services and they were given 3 days' time to submit explanation. The
. petitioners submitted their reply to letter dated 28.10.2015. Thereafter, by
impugned order dated 19.11.2015 the order of regularization of services of
the petitioner was cancelled. '

17. The petitioner in Writ Petition No.61/2016 was appointed as daily
wage employee in 1987. Thereafter, he was appointed in fixed pay on the
post of Time Keeper vide order dated 07.12.1995. The petitioner filed
W.P.n0.4520/1997 claiming regularization on the post. The said writ petition
was disposed of by order dated 17.2.2003 with a direction to consider the
case of petitioner for regularization. Thereafter, vide order dated 25.12.2003
the services of petitioner were regularized on the post of Time Keeper. On
28.10.2015, information was sought from the petitioners with regard to
regularization of their services and they were given 3 days' timeto submit
explanation. The petitioners submitted their reply to letter dated 28.10.20135.
Thereafter, by impugned order dated 19.11.2015 the order of regularization
of services of the petitioners was cancelled: )

18.  InWrit Petition No.1495/2016 was appointed in 1988 on daily wage
basis. Thereafter, his services were regularized on 17.9.2003 as he had passing
Typing Test. Thereafter, on 28.10.2015, information was sought from the
petitioner with regard to regularization of his services and he was given 3 .
days' time to submit explanation. The petitioner submitted his reply to letter
dated 28.10.2013. Thereafter, by impugned order dated 19.11.2015 the-order _
of regularization of services of the petitioner was cancelled.

19.  InWrit Petition No.1737/2016 were appointed on daily wage basis
on the post of Driver prior to 1988. The services of the petitioners No.1 to
9 were regularized on the post of Driver vide order dated 16.12.2003. The
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services of petitioners No.10 & 11 were regularized on the post of Driver
“vide order dated 19.1.2004. On 28.10.2015, information was sought from

the petitioners with regard to regularization of their services and they were,

given 3 days' time to submit explanation. The petitioners submitted their reply
. to letter dated 28.10.2015. Thereafter, by impugned order dated 19.11.2015
the orders of regularization of services of the petitioners were cancelled.

20.  The petitioners in Writ Petition No.1813/2016 the petitioners were
appointed on daily wage basis in the year 1983. Thereafter, there (sic:their)
services were regularized vide order dated 12.1.2004.on the post of Pump
Operators. On 28.10.2015, information was sought from the petitioners with
regard to regularization of their services and they were given 3 days' time to
submit explanation. The petitioners submitted their reply to letter dated
28.10.2015. Thereafter, by impugned order dated 19.11.2015 the orders of
regularization of services of the petitioners were cancelled.

21.  The petitioner in Writ Petition No.1936/2016 the petitioner was _
appointed on daily wage basis on 31.1.1987 in Fire Brigade Department. The
services of the petitioner were regularized vidé order dated 28.1.2004. On
28.10.2015, information was sought from the petitioner with regard to
regularization of their services and he was given 3 days' time to submit
explanation. The petitioner submitted his reply to letter dated 28.10.2015.
Thereafter, by impugned order dated 19.11.2015 the order of regularization
of services of the petitioner was cancelled.

22.  Mrs.Shobha Menon, learned senior counsel for the petitioners
submitted that impugned orders directing de-regularisation of services of
petitioner have been passed in contravention of the order dated 27.2:2003
passed in Writ Petition No.3460/1994 as well as order dated 01.9.2005 passed
in Writ Petition No. 8359/2005. It is further submitted that seniority list was _
required to be prepared after inviting objections, which has not been done. It
. has also been submitted that cyclostyled orders have been passed which reflect
non-application of mind. It is further submitted that while passing impugned
orders the material on the basis of which original orders of regularization were
passed, has not been taken into account. It is also contended that services of
the petitioners, who are regular employees of the respondent-Corporation, .
cannot be de-regularized without holding an enquiry.lt is urged that petitioners,
_ haveput in more than 12 years of service as regular employees and, therefore,
the Corporation committed manifest error in un-settling the settled things. Itis
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further submitted that reasons spelt out in the show-cause notice do not find
place in the impugnéd orders, therefore, the same have been passed inviolation -
of principles of natural justice. While inviting the attention of this Court to
order dated 25.7.2012 passed in W.P.no.10263/2012 it is submitted that, in
fact, no seniority list was prepared till 2012 and the action of respondents in
. de-regularising the services of the petitioners is contemptuous. It is also
submitted that respondents ought to have taken into account the principle of
fair play while considering the qualification/eligibility while deciding the question
of regularization of services of the petitioners. In support of her submissions,
learned senior counsel has placed reliance on order dated 30.8.1997 passed”
" in Writ Petition N0.2040/1997 [Prabhudayal Pandey vs. M.P. State
Agricultural Marketing Board and another]. )

23.  Mr.D.K.Dixit, learned counsel for the petitioner submitted that
impugned order of de-regualrisation of services of petitioner is arbitrary as
the Supreme Court in the case of State of Karnataka Vs. Uma Devi, (2006)
4 SCC 1 has held that the services of persons who have been regularized, -
cannot be de-regularized. It is further submitted that in the case of U.P. State
Electricity Board vs. Pooran Chandra-Pandey and others [Civil Appeal
No.3765/2001 decided on 09.10.2007] it has been held that even if Uma
Devi's case is to be applied, the protection contained in Article 14 of the
Constitution of India cannot be overlooked and all the petitioners who have
rendered their services for past about 10 years are entitled to the benefit.of
regularization. )

24.  Mr.Manoj Sharma, learned counsel for the petitioner submitted that
petitioner No.6 in W.P.N0.20726/2015 was never served with the show- *
. cause notice, but straight away the impugned order dated 19.11.2015 has
been passed. Thus, the petitioner No.6, in the aforesaid writ petition hasbeen
condemned unheard. It is also submitted that show-cause notice does not
fulfil the requirement of show-cause and no effective opportunity of hearing
was afforded to petitioner as only 3 days' time is given by respondent to the
petitioner to show cause. It is further submitted that action of de-regularisation
of services of the petitioners is vitiated on account of non-preparation of
seniority list. It is also urged that it is mobody's case that petitioners are not
entitled for regularization. The only issue which requires to be adjudicated is,
whether they have been regularized in the order of seniority against the posts
which befit their qualification. Itis also submitted that issue with regard to

vl
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non-availability of posts, especially that of not following the reservation and
roster, cannot be made a ground after a decade, as long experience has been
acquired by the petitioners on the post on which they are regularized and the
same takes care of qualification. In this connection reference has been made
to the decision in the case of Bhagwati Prasad vs. Delhi Mineral
. Development Corporation, ( 1990) 1 SCC 361. Lastly, it is urged that the
impugned orders have the effect of unsettling the settled things after a decade
by taking recourse to casual process.

25.  MrShashank Shekhar, leamned covnsel for the petitioner has submitted
- that action of respondent demonstrates pre-determination and prejudice
inasmuch as impugned orders have been passed in utter contravention of the
settled proposition of service jurisprudence. It is further submitted that
administrative decisions are expected to be taken reasonably and within
reasonable time. In the instant case, the impugned decision has been taken
after a period of 12 years, '

25.  Mr.Vipin Yadav, learned counsel for the petitioners submitted that letter
dated 28.10.2015 purported to be show- cause notice cannot be termed as
"show-cause notice" as it requires the grounds to be stated, according to
which the action is necessitated, particularly the penalty/action which is
proposed to be taken. In support of aforesaid submission he has placed reliance
on the decision in the case of Gorkha Security Services vs. Government
(NCT of Delhi) and others, (2014) 9 SCC 105. While referring to paragraph
44 of the decision in the case of Uma Devi (supra) it is contended that if
regularization is already made and is not subjudice, the same need not be re-
opened. Therefore, the impugned orders of de-regularisation are contrary to
the decision in the case of Uma Devi's case, It is further submitted that since

the order of regularization has been cancelled after 11 years, therefore, the |

same is bad in law. In support of aforesaid submission reliance has been placed
on the decision in the cases of Buddhi Nath Chaudhary and others vs.

Abahi Kumar and others, (2001) 3 SCC 328, Rajendra v. State of
Maharashtra, AIR 2008 SCW 2877 and Radha Mohan Goswami vs. State

of M.F., (2004) 2 MPHT 49,

26.  Mr.Ashish Agrawal, learned counsel for the petitioner in Writ Petition
N0.1936/2016 and Mr.Deepak Singh, learned counsel for petitioner in Writ
Petition No.61/2016 have adopted the submissions made by learned counsel
for the petitioners in other writ petitions.

1
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27.  Ontheother hand, Mr.Anshuman Singh, learned counsel while opposing

the submissions made on behalfof leamned counsel for the petitioners, has submitted

that impugned orders have been passed in compliance with principles of natural

justice. Itis further submitted that it is well settled in law that principles of natural

justice cannot be put in straight jacket formula and non-observance does not

automatically result in setting aside any administrative action. It is also submitted

that party alleging violation of principles of natural justice has to show prejudice

and has to demonstrate how the action could have been different if opportunity
would have been granted. In support of aforesaid submission reference has been
made to decision of Supreme Court in the cases of Managing Director, ECIL v.

B. Karunakar, (1993) 4 SCC 727 and Dharampal Satya pal Ltd. vs. Deputy

+ Commissioner of Central Excise, (2015) 8 SCC 519.1t is contended that none

of the petitioners have been able to demonstrate as to whether the post were, in
fact, vacant or juniors to them have been regularized or they fulfil the qualification
or that reservation roster was followed. It is urged that none of the petitioners
have been able to demonstrate prejudice, therefore, the submission with regard
. tonon-compliance of principles of natural justice deserves to be rejected. It is
-argued by him that contention of petitioners that since seniority lists have not been
prepared, therefore, the orders with regard to de-regularisation cannot be passed,

also does not deserve acceptance as the respondents have prepared separate
gradation lists for four categories, namely, daily wagers of technical post engaged
prior to 31.12.1988; daily wagers of technical post engaged subsequent to
01.1.1989; daily wager of non-technical post engaged prior to 31.12.1988 and
daily wager of non-technical post engaged subsequent to 01.1.1989. It is also
argued that aforesaid gradation lists were prepared as on 01.1.2009. It is submitted
that since petitioners were continuing in regular establishment, therefore, their names
werenot mentioned in the aforesaid gradation lists and they only contain the names
of daily wage employees. It is also urged that contention raised on behalf of
petitioners that even till 2012 the gradation list was not prepared deserves to be
rejected as gradation list was prepared in the year 2009 itself. It was further
argued that respondent-Corporation was not represented at the tine when the
order dated 25.7.2012 was passed, as the said fact could not brought to the
notice of the High Court. It is also submitted that even non-existence of names of
petitioners in the gradation list is inconsequential as petitioners have failed to
demonstrate any prejudice to them.

It is urged that doctrine of severability applies in respect of
administrative orders as well and in case an order which contains many reasons,
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and some reasons are severable from another, the order can be justified on
the basis of sustainable reasons, notwithstanding that Court may not agree
with the unsustainable reasons. In this connection, reference is made to the
decision of Supreme Court in the cases of P.D. Agrawal vs. State Bankof -
India, (2006) 8 SCC 776 and Krishnakali Tea Estate vs. Akhil Bharatiya
Chah Majdoor Sangh, (2004) 8 SCC 200. It is also contended that impugned
order of de-regularisation has been passed on the basis of non- fulfilment of
educational qualification, non-availability of vacant post and non following of
reservation roster and not following the principle of seniority. The aforesaid
grounds are sufficient to justice the orders of de-regularisation. It is further
submitted that regularization of services of the petitioners falls in the category
of illegal appointment as per law laid down in the case of Uma Devi (supra)
and, therefore, the respondent is fully justified in de-regularising the services
of the petitioners. It is also urged that submission of petitioners that long existing
position cannot be unsettled runs contrary to recent decision of Division Bench
in the case of Manukhlal Saraf vs. Arun Kumar Tiwari and others
[W.P.N0.198/1999]. It is also argued that petitioner No.6 in
W.P.No0.20726/2015 has been transferred to Municipal Corporation, Satna,
therefore, he has not received any notice or order. However, aforesaid fact
has not been mentioned in the writ petition. Lastly, it is urged that impugned -
orders have been passed on the basis of grounds which are mentioned in the
show-cause notice and in every case there are justifiable reasons which makes
the appointment illegal and which has its foundation in the show-cause notice.
Therefore, the impugned orders of deregularisation of services of the petitioners
are justified and do not call for any interference of this Court.

28.  Ihave considered the respective submissions on both sides. The Supreme
Court in the case of Swadeshi Cotton Mills vs. Union of India, AIR 1981 SC
818, while recognizing the rule of fair play as a necessary concomitant of principle
of natural justice, has held that this rule of fair play must not be jettisoned save in
very exceptional circumstances where compulsive necessity so demands. The
court must make every effort to salvage this cardinal rule to the maximum extent
possible, with situational modifications. In Maneka Gandhiv. Union of India,
AIR 1978 SC 597 it was held that natural justice is a great humanizing principle
and the soul of natural justice is fair play in action. It is further held that it is well
established that rules of natural justice are not rigid rules, they are flexible and their
application depends upon the setting and background of statutory provisions,
nature of right, which may be affected; and the consequences which may entail. Its
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application depends upon the facts and circumstances of each case. The necessary
facet of principles of natural justice before the process of adjudication starts, is
that the authority concerned give to the affected a notice of the case against him
and action proposed to be taken against him, so that he may adequately defend
himself. A notice is regarded as the minimum obligatory condition. It is the sine
qua non of fair hearing. [See: East India Commercial co. Vs. Collector of
Customs, AIR 1962 SC 1893 and Raymond Woollen Mills Ltd. vs.

D.G (Investigation and Registration), (2008) 12 SCC 73]. It is equally well
settled principle that notice must be precise and unambiguous. It should apprise
the party determinatively of the case he has to meet and should give adequate
time. In the absence of notice of any kind and reasonable opportunity, the order
passed becomes wholly vitiated. [See: Canara Bankvs. Debasis Das, (2003)4
SCC 557 and Canara Bank vs. V.K Awasthy, (2005) 6 SCC 321]. The notice
must be effective and must be adequate as regards the details of the case, so that
the noticee gets an adequate opportunity to represent against the impugned action.
A notice in order to be valid has to fulfil following two attributes viz. (i) it must be
adequate and (ii) it should fislly mention all the grounds, on which, the action is
proposed to be taken against the noticee. The grounds given in the notice, on
which the action is proposed to be taken, should be couched in ¢lear, specific and
unambiguous terms and not in vague or general terms. [See: Board of Technical
Education, U.P. Vs. Dhanwantare Kumar, AIR 1991 SC 271]. It is equally
well settled legal proposition that if notice mentions one ground and the action is
taken on some other ground or action is taken on some additional ground, which
is not mentioned in notice, such notice suffers from vagueness and would amount
to violation of principles of natural justice. {See: J. Vilanagandan v. Executive
Engineer, AIR 1978 SC and Nasir Ahmed v. Assistant Custodian-General,
Evacuee Property, AIR 1980 SC 1157]. A hearing to be fair must fulfil several
conditions: (i) The adjudicating authority should receive all the relevant material
which the individual wishes to.produce. (ii) It should disclose all information,

evidence or material which the authority wishes to use against the individual

concemed in arriving at its decision. (iii) It should give to the individual concerned

an opportunity to rebut such information or material. Reasonable time should be

granted to submit reply, to the show-cause notice. [See:(2008) 13 SCC 689]. 1t

is equally well settled legal proposition that grounds in the show-cause notice

must be ones which are relied on in the impugned order. Otherwise, the action

would be held to-be in violation of principles of natural justice. [See: Tarlochan -
Dev Sharma vs. State of Punjab and others, (2001) 6 SCC 261 and CCE Vs.
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Sheetal International, (2011) 1 SCC 109). The principles of natural justice are
grounded in procedural fairness which ensures taking of correct decisions and
procedural faimess is fundamentally an instrumental good, in the sense that
procedure should be designed to ensure accurate and appropriate outcomes.
[See: Dharampal Satyapal Ltd. (supra)]

29.  Inthebackdrop of aforesaid well settled legal position, the facts of the
cases may be taken note of. Admittedly, the petitioners had filed writ petitions
seeking their regularization which were disposed of by order dated 27.2.2002
passed in Writ Petition No.1464/2001 [Ramadhar Kushwahavs. State of M.P
and others]. The relevant extract of the said order reads as under:-

"4.  As the Corporation itself has decided to regularize
the services of employees who are working prior to 31st
December, 1988, by which every employee will get his right
according to his seniority on availability of post and on
fulfilling the eligibility. In the circumstances, contention
of the learned counsel appearing for the Corporation, that
the Corporation is regularizing the services of employees
as per policy decision which is in the uniform policy, is
accepted and in respect of those employees who are
working prior to 31st December, 1988, following directions
are issued.:-

(@  Respondent C orporation-who has already prepared
the seniority list of daily rated employees who are working
prior to 31st December, 1988 will regularize the services
of daily rate employees strictly as per their seniority and
eligibility subject to availability of post.

(b)  The respondent-Corporation has prepared aforesaid
seniority list in two heads, technical and non-technical,
will be at liberty (o fill up the technical post on availability
of technical post from daily rated worker who possesses
requisite qualification. If the technical post is not available
and the employee comes in the seniority criteria then
respondent Corporation will be at liberty to regularize that
person even on non-technical post, if such employee so
chooses or opts such regularization.
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(c) So far as non-technical persons are concerned, all
the daily rated workmen will get their regularization as
soon as the posts become available as per his seniority
and eligibility. ;

(d) This order will not affect those employees who have
already been regularized because of the order passed by
the High court or by Labour Court and the aforesaid order
has reached its finality. But so far as the other employees
are concerned, their services will be regularized as per the
direction issued today including those whose regularization
are under challenge before this Court. '

(e) As the employees are to be regularized or classified on
particular post on the availability of vacant posi, as has
been held in Full Bench decision by this Court in
Superintending Engineer Vs. State of M.P. and others,
{1999 (1) MPJR 1], in the circumstances, if any litigation
in respect of employee who is working prior to 31-12-1988
.or after I-1-1989 respondent- Corporation will place this
order before the Labour Court in that case and labour
courts will strictly follow the decision of Full Bench
Judgment and directions issued today in this case.

(- In respect of those cases in which any junior person
has been regularized ignoring seniority of other daily rate
employees and if presently the order is under challenge
before this Court, the aforesaid order of regularization by
the labour court stand modified, as per this order.

() Those employees who are not satisfied with their
seniority in the seniority list will file fresh representation
before respondent Municipal Corporation within a period |
of sixty days from today and Municipal Corporation will
decide the seniority of those unsatisfied employees within
a period of ninely days thereafter.

(h) . So far as the regularization of the employees
working prior to 31-12-1988 are concerned, the
respondent will consider the cases for regularization as
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and when the posts are available strictly according fo their
seniority.

5..In respect of employees who are engaged after 1-1- I 989
is concerned, following directions are issued:

(a)  Respondent will prepare a fresh seniority list of all
those employees who are continuously working in the
Corporation and have achieved the status of permanent
workman. This shall be done within 90 days from today.

(b)  The aforesaid list will be duly published by the
Corporation and after considering objections of the
employees, the aforesaid seniority list will be finalized.

(c) The respondent Corporation on availability of post,
afier exhausting the list of employees working prior to 31-
12-88 will regularize the services of all those employees
strictly in accordance with their seniority and as per policy
Annexure-R-4.

(d)  The policy Annexure R-4 will also be applicable in

respect of employees who are working after 1.1.89 and

have achieved a permanent status as per provisions of
standing order.

(e) For regularizing the services of workmen working after

1-1-1989, respondent-Corporation will also observe the °

reservation as has been mentioned in the Policy Annexure
R-4 and in case daily rated employees are available of
reserved quota then respondent will fill up the aforesaid
quota by regularizing the services of those employees who
belongs to reserved category on priority basis and if any
such post remains vacant then they will follow the
provisions-of reservation by the State of MLP, '

With the aforesaid directions, the petitions are finally disposed
of'.ll -

Thereafter, the services of the petitioners were de-regularised by order
dated 10.8.2005, which was assailed in a bunch of writ petition, which was disposed
of by order dated 01.9.2005. The relevant extract of the order reads as under:- -
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"In these writ petitions an order dated 10.8.2005 has been
assailed, by which regularization of the petitioners has been
cancelled without giving them an opportunity of hearing.
The services of the petitioners were regularized after they
have rendered the service for consideration period. Order
of regularization was passed after petitioners have
rendered the services for long period, is not in dispute.
Opportunity of hearing has not been afforded, is also not

- in dispute. The ground on which the order of regularization
has been cancelled behind the back of the petitioners is
that correct gradation list was not prepared, as such some
of the incumbents may have been illegally regularized by
the Municipal Corporanon,Jabalpur

After hearing learned counsel for the parties at
length, in my opinion, the Corporation is not sure at this
stage which of the incumbents have been wrongly

- regularized. As the Corporation is still preparing the
gradation list, on the basis of which it has to be determined
by the Corporation that which of the incumbents were not
entitled for regularization. May be that seniority list which
was earlier prepared was incorrect, once regularization was

‘made the petitioners were required to be heard by the
Municipal Corporation before passing order of
deregularisation and in case their case was not in the
seniority of the employees which is the correct seniority
as per the Municipal Corporation, only in that case the
order of regularization should have been cancelled only in
consonance of principle of natural justice after hearing
the petitioners. Thus, the order dt. 10.8.2005 which has

" been passed without hearing the petitioners, without
apprising them of the cause of de-regularisation cannot
be allowed to sustain, once the order of regularization has
been passed after serving for considerable period, order
derogatory to the interest of civil rights of the employees
could not have been passed without hearing them as per
law laid down by the Apex Corut in Ku.Neelima Mishra v.
Harinder Kaur Paintal and others, AIR 1990 SC 1402.
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Thus, the order dt. 10.8.2005 is hereby set aside with liberty
to the Municipal Corporation to prepare the seniority list,
to hear the petitioners and thereafter pass order of de-
regularisation if warranted. There were Contempt Petition
No.70/04 filed, in which, in accordance with the direction
given in the contempt petition, seniority list has to be
vrepared afresh. However, that does not absolve the
Corporation from hearing the petitioners and passing
appropriate order in accordance with law. Let the seniority
list be prepared as directed in the Contempt Petition.

Writ petitions are allowed to the extent indicated
above. Parties to bear their own costs.”

(Emphasis supplied)

31.  Thereafter, in a bunch of writ petitions, in which challenge was made
to the validity of the show-cause notice dated 27.8.2011, was disposed of
with the following directions:-

"As a result, without expressing any opinion on the merits
of the controversy, we dispose of these petitions with

* direction to the Commissioner to decide the matter after
considering the response given by the petitioners
expeditiously by giving due opportunity to the writ
petitioners, in any case, not later than four weeks from
today and communicate the decision so taken to the
petitioners within the same time. If the decision is adverse,
the petitioners will be free to challenge the same by say of
appropriate proceedings. That will be decided on its own
merits.

32.  Itispertinent to note that Corporation itself had framed a scheme for
regularisation of services of the daily wage employees and the orders of the -
regularisation of services of the petitioners have been passed in the year 2003
i.e. prior to decision in Umadevi’v (sic:Umadevi's) case (supra). A
comparative chart to indicate the grounds mentioned in the show-cause notices
and in the impugned orders in order to ascertain whether there is compliance
with the principles of natural justice, is reproduced below:-
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W.I'No. |Petitioneq Show-cause notice | Impugned order Remark
20003 | Dincsh | 8) Did not heve [ a)  Not p ing | #) The defence of the petitioner that services
of Kumar | requisite requisite qualification | were regularized in clerical cadre and be is
2005 [ Jaat qualification as he | a5 Exzm of | performing duties of clerk, and further that
haa not ‘passed | vaccination not | services were regularized ogoinst the vacant
Vaccination exam | passed post of Vaccinstor to facilitate withdrawal of
sotary, has not been considercd
b) In seniority list | b) Scniority principle
of 9.12.03 name of | not followed bY Sinec case of pelitioner was considercd
. petiioner  is &t with refe lo gredation list prepared on
Sr.No.32 09.12.2003 and not with reference to gradation
. list prepared in 2009, in which the name of the
. petilioner does not appear, therefors, it is not
' possible to infer whether principle of seniority
was violated
20110 | Ashok | Since name of | ) Regularised on [ 2) The fact (hat on 12.1.2004 no post of
of Kumar | petitioner in| post of peon on | Driver was vacant in general calegory not
2015 | Dubey | seniority list of [ 12.1.04 on the sald | meationed in the show-cause notic.
09,12.03 at | date no past of driver
SrNo.1l, in general category  b) In the show-cause notice it is stated that
therefore, principle | was vacant pelitioner had requisite qualification whereas
of seniority not in the impugned order it is stated that
followed b) No document for | petiloner had not filed any document to show-
qualification filed cause that he had the requisite qualification.
Howewver, the requisite quelification hes
¢) "Seniority principle | neither been prescribed in the show-cause
was not followed notice nor in the impugned order.
¢} Since case of pesitioner was considered
with reference to gradation [ist prepered on
09,12.2003 and rot with reference to gradalion
list prepared in 2009, in which the name of the
petitioner docs not eppear, therefore, it Is not
possible Lo infer wheth inciple of seniority
‘was violated.
20111 | Sushil 8) Regularised on | 3) Fost of peon in | 4) The fact that no post of peon was vacant in
of Shukla | 12.1.04  ageinst | gencral calegory was | geners) category was not mentiontd in the
015 post of pean nol vecent show-cause natice, However, the same findy in
the impugned order,
b) Name in | b) No document for .
senjority  list of | educationa] b) In the show-cause notice it is stated that the
09.12.03 at | qualification wad | petitioner has the requisite qualificalion,
Sr.no.49, therefore, { filed whereas in the impugned order it is stated that
seniority principle no document with regard to  cducational
not followed ¢) Seniority principle | qualification filed by the petitioner.
was not followed
¢) Since case of petitioner was considered
with reference to gradation list prepared on
09.12.2003 and not with reference to gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therefors, it is not
ible Lo infer whether principle of seniority
was violated.
20117 | Rustam | 8) Reguleriscd on | a) Post of Gas | 8) The fact that post of Gas Welder was not
of Khan 285.03 Welder wes not | vacant, not mentioned in the show-couse
2015 vacant notice.
b) Regularised a3
Gas Welder on | b) Educational | b) The dafence of the petitioner that in easa
which date there | qualification the order of de-regalarisation i3 passed the
were vacanl posts | document not-flled In | same weuld tantamount to vielation of order
(1-8T, I- OBC, 2- | respect post of Gos | duted 27.02.2002 passed in Wiit Petition
UR) Welder MNo.146472091, has not been considered.
¢) Since passed T | €) Principle  of | ¢) The petitioner was not required by show-
did  not  have | seniority nol | cause notice to file any document with regard
requisite followed = his name | to his educational qualification.
qualification of ETT | appeers et Srno.09 of
Diploma seniority list | d) Since cese of petitioner was considered
dt09.12.03 with reference to geadation list prepared on
09,12,2003 znd not with reference to gradation
list prepared in 2009, in which the name of the
petitioner docs not appesr, thersfors, it Is not
possible to infer whether principle of seniority
was vielated.
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20192
of
2015

Hasan
Mehndi

8) Regularised on
12.1.04 as peon

b) Prnciple of
seniority was not
followed while
repulerizing the
petitioner since his
name was  at

sr.no, 38 of
seniority. list
de09.12.03

1) Rclevant time post
of OBC peon was nol
wvacant

b) No decument for
qualification  filed
alengwith reply

c) Seniority principle
was not followed as
his name was al
seno.dl of seaicrity
list d1.09.12.03

a) Sines case of petitioner was cnns;der:d
with reference to gradation list prepared on
09.12.2003 and not with reference to gradation
list prepan:d in 2008, in which the nane of the
petitioner docs ot appear, therefore, it is not
possible to infer whether principle of scniority
was violated.

b) The fact thet no post of peon belonging 1o
OBC category was vacanl was not mentioned
in the show-cause notice. .
c) “The fact thar petitioner did not have the .
requisite qualification was not menticned in
the show-cause notice, whereas the same was
made the ground for passing thc impugned
arder of de-regularisation.

20614

2015

Prasad
Sen

a) Repularised on
28.1.04 apainst
post of Lincman

b) His name does
not find place in
seoiority  list db
05.12.03.

o) He is higher
secondary whereas
Tequisite
qualification is 8*
pass and
experience

d) He is not found

appainted as daily
wage employes

a) He was not
entitled  for  being
regularisation on the’
date of regularisation
on the post of
Lineman {OBC)

b) Since name does
not find place in
seniority  list  dt
09.12.03, therefore,
scniority  list  not
followed

¢) He has not filed
document to  show
that he possessed
requisite qualification
and experience  for

| Lineman

a) Since case of petitioner was considered
with reference to gradation list prepared en
09.12.2003 and not with reference to gradation
fist prepared in 2009, in which the name of the
petitioner does not appenr, thercfore, it is not
possible 1o infer whether principls of seniority
was violoted,

b) in the show-cause nelice it is stated that
educational .qualification for the post in
guestion was 8* pass, whereas the petitioner
has passed Higher Secondnry Examination,
therefore, the conclusion in the impugned
order that pelmoncr did not have the requisite
qualificzation is perverse and further the same
suﬁ"ers from vice of non-application of mind.

¢) In the absence of any senlority list prepared
in pursuance of direction of this Court in Writ
Petition. No.8565/2005 it cannot be said that
petitioner was not entitled for regularization on
the post of Lineman.

20196

2015

Dhecraj
Prasad
Tripathi

a) Regularised on
12.1.04 on post of
Bulock Shed
Chowlidar on
which 2 posts were
vacant (I-5T, l-
UR)

b) His name was
al  seno.16%  in
sciority list
dt.09.12.03

G} Requisite
qualification of 8*
pass did not
possess as
pelitioncr has
passed Class 79

a) He has not filed
any , document
indicating that he was
entitled 10 be
repularized on  the
date of rcgularisation

ca the post of
Bulleck shed
chowkidar

b) His name was at
SrMNo.16% of
senfority  list  dt
09.12.03

c} Hedid not filc any
document in respect
of +  possessing
requisite qualification
for post of
Bullockshed
thowkidar

a) From the order of regularization of the
_petitioner it is evident that petitioner was
“regularized as *Kulgadc Chowkidar', wherens
the conclusion with regard to non-ava:!nb:my
of post has been amived on record with
reference to the post of Bullock Shed
Watch which is inable.

b) Since case of petitioner was considered
with reference to gradation list prepared on
09.12.2003 and not with reference to gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therefore, it is not
possible (o infer whether principle of seniority
was violated,

¢) The defence of the petitioner with regard to
educational gualification that at the relevant
time the candidate should have passed Class
Vth examination for appointment on the post
agalnst Class 1V was not considered in the
impugned order.-

d} The petitioner was not asked to fumnish ey
document with regard to his educational
qualification by the show-cause notice,
whereas in the impugned order an inference
has becn drawn against the petitioner that he
does not possess the requisite qualification
merely on the ground that petitioner failed to
annex any documen? with regard to his

educational qualification,

20204
of

Rajulal
Patel

a) Petitioner

a) Petitioner not

{OBC)_regularized

‘

found to be eppainted

a) The defence of the pctmoncr was not

LL.R.[2016]M.P.
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2013 on 12.1.04 ag | on daily wagc basis .

Gadivaan on which b} The show-cause nolice does not mention

date T post of ST | b) He has not filed | that petitioner was never regulatized end not

category was | document indicating | asked to produce document of educational
vacant that he was entitled to | qualification.
be regularized on the

b) Since petitioner | date of regulerisation | ¢} In the show-causs notice it I3 not required

is 4* pass, | an  the post of | to show that petitioner was not entitled 1o be

therefore, did not | Godivaan - regularized on the post of ‘Gaadivan® on the
possess  requisite date of regularization.

qualification of [ € He did not file , .

Class 8th any document )
showing  possession -

. of requisite .
qualification fer the
. of Gadivann
21015 | Sanat 8) Regularised-on | @) No post in{a) Since ease of petitioner was considered
of Kumar | 12.1.04 on poit of | unreserved  category | with reference to pgradetion list prepared on
2015 Shukla | ¥in Card | of Vin Card 1 ©69.12.2003 and not with reference to gradetion

Attendant, on | Attendant was vacant | Tist preparcd in 2009, in which the name of the

which date, 1 post petitioner does not eppear, therefore, it is not

under ST categery | b) Name of | possible to infer whether principle of senionity
was vacEn? petitioner finds placc | was violated.
at sr.00.15, therefore,

b) His edvcational | principle of seniority b) The fact that principle of seniority was not

gualification is §* | list was followed followed, was not mentioned in the show-

whereas  requisite i cause notice.

qualification was | c) He did not file any :

Higher Secondery | document to show | ¢} The defence with regard to educational
that on dote of | qualification has not been considered.
regularisation he
possess requisite
qualification for ¥in
Cart Artendant

20609 | Madan | a) On 28.5.03 ig, | 8) No post of gencral | a) The notc-sheet dated 22.4.2003, pursuent to

of Singh date of | category of Sub | which, the order of regularization was passed,

2015 Thakur | regularisation  as | engineer was vacant | was not considered while cencluding that no
(Petitio | Sub-Engineer, 2| on date of | post of Sub Engineer belonging to genersl
ner posts (1-SC & 1| regularisation category was vacant. .
No.t) ST) were vacan? '

end no post of | b) Principles of | b) Since case of petitioncr was consldered

general  category | seniority not | with reference to gradation fist prepared en

was yacani followed 09.12.2003 ond not with reference to gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therefore, it is not
. possible 1o infer whether principle of senicrity
was violated,
¢) In the show-cause nefice it was not
mentioned Lhat repularization of petitioners has
been made in viclation of principles of
scniority. However, the seme has been made 2
i und for passing the impugned order

Vijay On  L10.03 ie | 8) No postof general | a) The note-shest dated 22.4.2003, pursuant to
Kumar | date of | eategory of Sub | which, the order of regularization was passed,
Dubey regularisation  as | engineer was vdcant | was nol considered while concluding that no
(Petitio | Sub-Engineer, 2| on date ~ of { post of Sub Enginesr belonging 1o general

ner pests (1-5C & 1- | regularisation category was vacant

© | No2) ST) were vacant | -
and no post of | b) Principles of | b) Since case of petitioner was considered
peneral  category | Seniority not | with refi to gradation list prepared on |
was vacant fotlowed 09.12.2003 and not with reference to gradation
list prepared in 2099, in which the name of the
petitioner dacs not appear, therefors, it is net
' possible to infer whether principle of scniority
was violated,
- c) In the show-cause noticc it wes nol
mentioned that regularization of petitioners has
: been mede in vialntion of principles of
seniority. However, the same has been made a
e und for passing the impupned order |
Anurag | ) On 15,)1.03 ie. | &) No pest of general 2) The nele-shest dated 22.4.2003, pursuant to
Pathak | date of | category of Sub

which, the order of regularization was passed,
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(Petitlo | regularisation  as | engineer was vacanl | was not considered while concluding that no
ner Sub-Engineer, 2 om date of | posi of Sub Engineer belonging lo genera)
No.3) posts (1-5C & 1- | regulerisation catcgory wag vacant,
5T} were wecamt
and 20 post of | b) Principles  of b) Sinee case of petitioner was considered
generel  categosy | seniority not | with reference 10 gradation list prepared on
was vacant followed 0%.12.2003 and rot with teference to gradation

b) Wo reservation

Toster was
followed  whilz
regularizing

be) On date of
appointment  as

list prepared in 2009, in which the name of the
petitioner does not eppedr, therefore, it Is not
possible to infer whether principle of seniori
was vinlated, *

c): In the show-cause notice jt was net
mentioned that regularization of petitioners has
betn made in violation of principles of

daily wage seniority. However, the same has been made a
employee he was ground for passing the impugned order
17 years of age
20611 { Rammj | On  date of 3) He did not filed [ &) The petiticner in his reply has made a
of Kushwa | regularisation  on | document in his reply | reference 10 note-sheet dated 12.1.1996 of
2015 ha the post of Netice | to indiczic that on | Commissiener to point out that 7 posts were
(Petitio | Writer ie.  on | date of regularisation | vacant However, the aforesaid fact has not
ner 15.12.03 only the post of Nofice | been  considered  while recording  the
No.l} I post in ST | Writer, such post | conelusion thas no post of Notice Writer was
catepory was | under OBC categary | vacant at the time when (he services of the
vacant wes vacant petitioner were regularized. .
b) His neme was at | 1) Since case of petifioner was considered
stno28 of seniority | with reference 10 gradation list prepared on
tist 059.12.03, | ©9.12.2003 and not with reference to gradation
.| Werefore,  seniority | list prepared in 2609, n which the name of the
principle  mot | petitioner doey not appear, therefore, it is not
followed possible to infer whether principle of seniozity
was violated.
c} The show-ctause notice does not mention
B that szniofity principle was not followed.
Therefore, the order of de-regularisation has
becn passed on the ground, which was ot
. mentioned in the show-cause notice.
Knilash | 8) Regularised on 2) No post of Pump | ) In the show-cause notice it is not stated that
Singh 25.12.03 as Pump | Attendant (general) | post of Pump Atendant was not vacant,
Chouha | Attendant was vacant on date of | However, in the impugned order & ground has
n regularisation . | been tzken that at the time of regularization of
(Pelitio | b) His qualification | 25.12.03 as his name | services of the petitioner the post of Pump
ner wes indicated as | was o SrNodS of Ajtendant was nof vacant.
No.2) il whereas | senfority  list  of
requisite illiterates b) Since the case of petitioner was considered
qualification  for with reference to gradation list prepared on
the post was ITI b) Since his neme | 09.12.2003 and not with reference to gradation
Diploma was et stNo.4S of | st preparcd in 2009, in which the name of the
seniprity list relating | petitioner doss not appear, therefore, it s not
5] " Roster | 1o Mliterates  and | possible 1o infer whether principle of seniotity
reservation  not | persons  befow B | was violated,
followed standard,  therefore,
- Ao seniority principle | ¢} The petitioner in his reply had referred to
followed resolution dated 3111994 passed by the
Municlpal Comporation, by which, it was
c} No document has | provided thet requizement of passing  ITI
been filed 10 show | Examination shall be relaxed in case of Pump
that he possessed | Attendant who has rendered 10 years of
Tequisite qualifidation | service, The pefitioner had already rendeed
(sic:qualification) for ) more than 12 years of service. However, the
‘ pump attendant on aforesald aspect of the matter was not
. dare of regularization | considered while passing the Impugned order.
20612 | Anil 2} Regularised a3 | o) No vacant post of ) The fact that no post of L.D.C. was vacant,
of Shulda | Clerk on 12.2.04 Cletk  in  gencral | was not mentioned in the show-causs notice,
2015 | (Patitio category on date of | Howeves, the Impugned order of de-
ner b} 09.12.03 his | regularisation. regularisation has beon passed on thé ground
No.I) name was not in that no post. was vacant at the time when
seniority List b) HispameIs notin | regulerization was made, The order of de-
Seniority  list  dt. | regularisation has been passed on the ground
€) HeisBA pass, | 09.12.03, He filed | not mentioned in the show-cause notéce,
whercas isite { appointment order dt.
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qualification is
Higher Secondary
and Typing Exam
Pess

d) No reservation
rosier followed

¢} Hc is not found
sppointed on daily
wage basis

19.8.99, therefore, his
regularisatin
(siciregularisation) is
against principle of
seniority

b} Reply of petitioner to the show-<cause
notice was cansidered.

<) Since the case of petitioners was considered
with reference 10 gradation list prepared oo

| 09.12.2003 and not with reference to gradation

list prepared in 2009, in which the name of the
petitioner does not appear, therefore, it {3 no

ible 1o infer whether prineipls of senfority
was violated, -

Manoj
Tiwari
(Petitio
-ner
Nol}

a) Repularised as
Clerk on 122204

b) On 09.12,0 his
name was not in
seniority list

c) He has passed
Higher Secondary,
whercag  requisite
qualification is
Higher Secondary
end Typing Exam
Pass

d) No reservation
roster followed

€} He is not found
appointed on daily
wage basis

a) No vecant post of
Clerk  in generel
caicgory on date of
regularisation.

b}y His name isnotin
Seniority  list  dt.
09.12.00, He fikd
appointment order dt
19.8.99, Lkerefore, his
regulagisatin s
sgainst principle of
senlority

a) The fact that no post of L.D.C. was vacant,
was not mentioned in the show-cause notice,
However, the impugned order of de-
regularisation has been passed on the grouwnd
thet no pest was vacent et the time when
regularization was made. The erder of de-
regulerisation has been passed on the ground
not mentioned in the show-cause nolice,

B} Reply of petitioner to the show-cause
notice was considered,

) Since the case of petitioners was considered
with reference to gradation list prepared on
09,12.2003 znd not with reference to gradation
list preparcd in 2009, in which the name of the
petitioner does not appear, thercfore, it is not
possible i infer whether principle of seniority
was violated.

21014

2015

a) Regularised on
10.30.03 as Clerk
(General). Total 6
posts (3-8T, 2-5C,
1 & AlVi-D)
werc vacant on

date of regularistion
(sic:regularisation)
but not of gencral
category

b) He is B.Com.
whereas  requisite
quatification is
Higher Secondary
and “Typing,
therefore, he did
not POSSESS
requisite
qualification

8) No document filed
with reply indicating
that on the date of
regulerisation the
post of Wark Clerk
(Generat) was vacant.

b)  His name in
senfority list
d.05,12.03,

therefore,  seniority
principle not
followed while
regulerisation

©) He'has pot filed
document  [ndicating
that  he  passed
B.Com. He had not
passed Hindi Typing
Test

0) The petitioner had referred 1o in the reply
about the resolution deicd 24,3 1988 passed by
the Municipal Corporation by which 100 posts
of Ward Clerks were crented and the maner
was forwarded to the Stale Government for
approval, which was also pranted on
12.3.1992. However, the eforesaid loct in the
reply has not besn consldered while passing
the impugned grder. .

b) The principles of seniority has been
violated, has not been mentioned in the show-
cause notice, thereforc, the order has been
pessed on the ground not mentioned in the
show-cause notice.

€)  While recording conclusion in the
impugned order, the petitioner had not passed
Hindi Typing Test, the defence of the
petitiones has not been considered that since he
was more then 40 years of age, thercfore,
under circular of the State Government dated
15.11.1984, he was not required to pags Hindi
Typlng Test.

Kapil
Anand
Dubey
{Petitio
ner
No.2)

a) Regulasised on
10.10.03 as Clerk
(General). Total 6
posts {3-5T, 2-5C,
1 & AlaViel)
werc  vacant oa
date of
regularistion  but
not  of general
category

b) Hec is Higher
Secondary,

whereas  requisite
qualification is

@} He has not fifed
any document
indicating thet post of
Ward Clerk (General)
wma  wagan!  on
10.10.03.

b) His name in
seniority [ist was ot
stno. 284, therefore,
senfority  was Aot
followed

e) Mot filed any
document indicating

Higher Sccondary | that on dale of
and Typing. | regulerisation he
therefore, he did | possessed

a) The petitioner had referred to in the reply
about the resolution dated 24.3,1988 passed by
the Municipal Corporation by which 100 posts
of Ward Clerks were created and the matter
was forwarded to the Stete Government for
epproval, which was also pranted on
12.3.1997. However, the aforesaid fact in the
reply has not been considered while passing
the impugned order.

b) The principle of scnearity was oot followed
while regualrisation {(S5¢:regularisation), was nit
mentioned in the show-cause notice, However,
the same was made the ground in the impugned
order.

¢) The petitioner was nod asked to submit the
document with regard to his educationa]

quelification. However, inference has beéen
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not possess
requisite
qualification

c) Mo Reservation
roster followed

d) Since appointee
ufter 31.12.88,
therefore, not
enlitled for

rcpularisation

Higher

not possess the same.

queifedlon of | mwn that since tho peiilioner has ol
Secondary | produced the document with regard 1o his
and Hindl typing pass | cducational qualification, therefore, he does

Menoj
Kumar
Sharmma
{Petitio
ner °
No.3)

g) Regularised a3
Pump Attendant of
peneral  categary
on which 7 pests
of other categories
were vacant.

b) His name. was
not in seniarity list
0f09.12.01

¢) He is Class VIII
passed,  whereas
requisité
quatification  was
TT1 diploma

d) Not found
‘| appointed as daily
wage employce

Pump Attendant
(General) was vacent. | b}

date of regularisation regulerization. In  fact,

and his name was not | for regularization.
in senjority list dt.
09.12.03

(4] . Not filed
document  showing

of Pump Attendant | was violated.
ot date of
regularisation

) He was not found 1 &) The fact that petitioner did not possess
appointed on daily | cducationa! qualification, wes pot mentioned
wage basis. He did | in the show-cause notice. However, Ihe
not file document to | impugned order has been passed on the ground:
show that on date of | that petitioner dots nol posscss the_requisite
regularisation post of | qualification for the post of Pump Altendant

“The services of the petitioner were
regularized on 12.1.2004, The impugned order
t) Dotument ool | has been passed on the ground that petitioner
filéd indicating on | has failed to show that he was entitled for

he was working as | Corporation should have mentioned as to on
.daily wage employee | what grounds the petitioner wes not cntiiled

¢) Sines the case of petitioner was considered
with referenice to gradation list preparcd on
09.12.2003 and not with reference to gradation
list prepared in 2009, in which the name of the
possessing of | petitioncr does not eppear, therefore, it is not
requisite qualification | possible to infer whether principle of senfority

the respondent-

{Petitio
ner
No.4)

a) Regularised as
Pump Attendant of
gencral  category
on which date 7
posts of othes
categories  were
vacent,

regularisation’ es

was not seniority list.

b) His nume was
not in serlocity List
of 09.12.03

¢y He is Closs
vl passed,
whereas  requisile
qualification  was
1T} diploma

d)y Not found
appointed as daily
wage cmployes

not filed showing

@) Document not | 8) The fact that petitioner did nol possess
filed showing | educational qualification, was not mentioned
entitlement for | in the “show-canse notice. Howeves, the
impugned order has been passed en the ground
Pump Attendant | that petitioner does nol possess the requisite
(General). His nome | quolification for the post of Pump Attendant.

b) The services of the petitloner were
b) Name not found regularized on 1212004, The impugned order
in senlority list du | has been passed on the ground that petitioner
09.12.03. Document | has falled to show thot he was entitled for
regularization. In  fact, the respondent-
working as  daily | Corpotation should have mentioned 23 to on
wager on date of | what grounds the pelitioner was not entitled

- egularisation

document

Ghansh

(Petitio
.net
No.%)

yam
Vishwa'

) He was
regolarized +  as
‘Pump . Attendant
(OBC) on 12.1.04,

b) His name was
not in seniosity list
dl. 09.12.2003

¢) He is Higher
Secondary passed,
_whereas  requisits
qualification  was

Attendant

regularisation.

seniority

ITl diploma

c) Not filed
showing | with rcference to gradation list prepared of
possessing of | 09.12.2003 and not with reference to gradation
requisite qualification | list prepared in 2009, in which the name of the
of Pump Atendant | petilioner daes not appear, therclore, it is not
-en date of | p her pri

regularisation was violated,
a) No post of Pump
(0BC)

vacant on date of | in the show-couse notice. Howtver, the

Document not filed | that petitioner dots not posscss the requisite
by petitioner in this | qualification fof the post of Pump Atiendant.
segand.

b) Name not in | regularized on 12.1.2004. The impugned ordcr
list dL | has been passed on the ground that petitioner
09.12.03 and
docurnent not filed
showing warking as | Cerporation should have mentioned m to on
daily wager on_date [ what grounds the petitioner was not_entitled

for regularization.

¢) Since the case of petitioner was considered

h

ible 10 infer iple of seniority

a) Tne fact that petitioner did not pessesy
educational qualification, was mot mentioncd

impugned order has been pessed on the ground

b) The services of the petitioner ‘werc

has falled to show that he was entitled for
regularization. In  fact, the respandent-

1Y
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of regularisation for regularization,
\ d) Not found - .

. |eppointed as daily | ) Wot filsd | ¢} Sinee the case of petitioner was considered
wage employe document  showing | with reference to gradation st prepared on
(sic:employee) -possessing of | 09.12.2003 and not with rcferonee to gradation

- o requisite qualification | list prepared in 2009, in which the name of the
"| of Pump Attzndant | petitioner docs not appear, therefore, it is not
[ date of | possible to infer whether principle of senlority
, . repularisation was violated.
(Omkar | a) Regulerised s | a) Did not fils]a) The fact that petitioner did not possess
Prasad | peon in general | document with reply | educstional qualification, was not mcntioned
Mishm) | catcgary |, en | indieating. his | in the show-cause notice, However, the
Petition | I12.1.04, entifement for | impugned order has been passed on the ground
R erNo.6 regulzrisation on the | that petitioner docs not pessess the requisite
b) His name was | pest of peon in § qualification for the post of Pump Attendant,
not-in seniority list | general category. His -
a.09,12.03 name - was not in | b) The services of the petitioncr were
scniority bt  and | regularized on 12.1.2004, The impugned order
¢) His it Higher | found mot eppointed | has beca passed on the ground that petitioner
Secondary whereas | on daily wape basis. | has fziled to show that he was entilled for
requisite - regularization. In fact, the respondent-
qualification was | b) Neme not in | Corporation should have mentioned cs to on
8 pass and as such | seniority  list o1, | what grounds the petitioner was nol entitled
he did not possess | 09.12.03 and | for regularization,
the same. document not filed
.| showing working as | ) Since the case of petitioner was considered
d) Reservation | daily wager on datc | with meference to gradation list, prepared on
roster not | of regularisation. 09.12.2003 and not with reference to gradation
followed, list preparcd in 2009, in which tho name of the
i ¢ Document not | petitioner does not appear, therefore, it is not
¢} Nof appointed | filed showing that he | possible o infes whether principle of seniority
daily wage | possessed  requisite | was violated.
employee qualification for
= being regularized as
n (general}).
Akhiles | 8y Regulorised as | 6) His regularjsation | 8) The fect that petitioner did not possess
h Vaccinator was on post of | educational qualification, was sot meationed
Mishm | (General). Vaccinetor (Genernl) | in the showecause notice. Howeves, the
(Petitio- dmed Nil, which | impugned order has been passed on the ground
ner b) His name was | indlcates  that mo | that petitioner does not posscss requisite
No.T) not in seajotity list. | order was passed, qualification for the post of Pump Attendant, |
¢) He is Higher |B) No document | B) The services of the petitioncr  were
ary, filed showing that on | regularized on 12.1:2004. The impugned order
whereas  requisits | date of regularisation | has been passed on the ground that petitioner
. qualification is | he was working on | hos fuiled to show Lhat he wag entilled for
passing daily wage besis, His | regularization. In  fact, the respondent-
Vaccination Exam, | name was not in | Corporation should have mentioned ns to on
therefore, did not | scniority, list  dt | whet grounds the petitioner was not entitled
possess  requisite | 09.12.03, for regularization.
. qualification \

' ) i ¢) Nodocument filed | ) Since the case of petitioner was considered
d) Heisnotfound | showing  requisitc | with refoence to gradstion list prepared on
appointed on daily | qualification for | 09.12.2003 and not with reference (o gradation
wage basis, being regularized as | Yist prepared in 2009, in which the nzme of the

Vaccinator petitionsr does not appear, thercfore, it is not
possible to infer whether principle of senority
was violated. .
N d) The petitiontr was nol esked to produce
the dociiment with regard to his educational
' alification
Al a) Regularised 25 | #) His regularisation | 2) The  conclusion - that petitioner’s |,
Anand | Vescinator wes on post of | regularization was contrary to the rules, is-in
Dubey | (General) Vactimtor (General) | contrevention of the grounds takea in the
(Petitio daed Nil, which | show-cause notice.
ner b) His name was | indicates that no
Nos not in seniority list | onder was passed, b) Since the casc of petitioner was considered
d1,09.12.03 ) | with ref 10 gradation [ist prepred on
b) No document | 09.12.2003 and not with reference to gradation
©) He is higher | filed showing that on | list prepared in 2009, in which the nume of the
secondary, date of regulasisation | petiticner does not appear, thesefore, it is not
h whereas  requisite | he was working on | possiblé to infer whether principle of senicrity
alification  was | daily wage basis, His

was violated.
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Vaccination Exam
Pass

d) He was not
found sppointed on
daily wage basis

name was not in
senfority  list dt
09.12.63,

€)' No document filed
showlng  requisite
qualification - for
being regularized as
Vaccinator

t) The petitionér was not asked 10 produce the
document with regard to his educational
qualification

d) No explanation, worth the name, was
offered by the Corporation to show if the
petitioner was not appointed on daily wage
basis, then how his scrvices were regularized.

Umasha
nkar
Tiwari
{Pctitio
ner
No9)

o) He - was
regularized on
25.12.03 on Ward
Superyisor
(Promotional
Post), on which
date post was not
vacant.

b) He was.not
entitled far
regularisation  on
promotioral post

¢) He was
appointed  afler
31.12.88,

therefere, not
entitled for

regularisation

Rahul

Dubey
{Petitio

ner
No.10)

a) No document filed
indicating that on
date of regularisation
post  of  Werd
Supervisor in general
calegery was vacant.

b} His name was 2t
s1.n0.175 of seniority
Lig d109.12.03,
therefore,  senlority
was not followed.

<) Nododument filed

indicating possessing -

of . Tequisite
qualification on the
date of regularisation

a) Since the case of petitioner was considered
with reference to gradation list prepared on
09.12.2003 and not with reference 1o gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therefore, it is not
pessible to infer whether principle of seaiority
was violated.

b) The petitioner was not t;sked to producce the
document with regard to his educalional
qualification,

a) Regularised as
Ward ' Clerk
{General), whereas
on such date 6
posts  of olher
categories  were
‘vacant,

b) He is Higher
Secondary,
whereas  requisite
qualificatian is
Higher Secondary
and Typing Pass,
therefore, do net
possess same

) He was 12
years of age on
appointing date as
daily wage
cmployce e
31.12.88

a . Not filed
decument in reply
showing that on date
of regularisation i.e.
251203 post of
Ward Clerk (general)
w3 vacant

b) His name at
st.n0.125 of seniority
lisz d1.09.12.03..

His age was 12 years
on date of
eppointment.

c) Did not file
document n  reply
showing  possessing
of requisite
qualification on date
of regularisation

a) ‘The pelitioner had referred to in the reply
about the resolution dated 24,3.1988 passed by
the Municipal Corporation by which 100 posts
of Ward Clerks weee created and the matter
was forwerded to the State Govemment for
epproval, which was also granted on
12.3.1997. However, the aforesaid fact in the
reply has not been considered while passing
the impugned order.

b) Since the case of petitioner was considered
with refi to gradalion list prepared on
09.12.2003 and not with reference to gradation
list prepared In 2009, in which the-name of the
petitioner dots oot appear, therefore, It is ot
possible to infer whether principle of senjority
was violated.

¢) The petitioner in the shaw-causs notice was
hot asked (o produce the document with regerd
to his educaticnal qualification.

Zaleel
Ahmad
(Petitio
ner
Ne.ll)

a) Regularised as
Peon (OBC) en
25.12.03.

b) In seniority list
dt. 09.12,03 his
namc  was  al
SL10.369,
therefore, seniority
principle hot
followed  while
regularisation

c) Beservation
Roster not
followed

d)  Daily wage
appointee  after
31.12.88,

therefore, not

8) Being of OBC his
name in  Snno369
and, therefore, on
date of regularisation
as peon on 25:12,03,
ne post of OBC was
vacant,

b) No document filed
with reply showing
his regularisation was
valld even if seniority
was not followsd.

) No document filed
showing  passcssing
of requisite
qualification for post
of peon oa the date of
regulatisation

2) The fact thet na post of peon was vacant,
was not mentioned in the show-cause notice.

b) Since the casz of petitioner was considered
with reference to gradation list prepared on
09.12.2003 and not with reference 1o gradation
list prepared in 2009, in which the name of the
petitioner does rot appear, therefore, it Is not
possible to infer whether principle of seniority
was viclated.

¢} The fact that petitioncr does not possess
educational qualification was not mentioned in
the show-causc notice, yet the seme is made
the ground for ‘passing the order of de-
regularisation.
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entitled for

regularisalion

of
2015

Vishnu

Tripath

8) Regularised cn
25.12.03 as Pecn
(Genen!l).

b) His name in
seniority  list dr
09.12.03 was et
sr.no.241,
therefore,  while
regularisation  no
senlority principle
was followed”

¢} He
requisite
quelification  for
the post in
question

possess

8) On 23.12.03 no
post of peon
(general) was vacant
and 0o document
fited in this regard in
seply.

b) Since his namz ot
st.no241 of senicrity
list dt  09.12.03,
therefore,  seniority
was not followed. He
did not file document
that his regularisation
without  following
seniority was valid.

c} No document filed
showing that he did
not possess requisite
qualification on date
of regularisation

a) The fact thet no post was vacant, was not
mentioned in the show-cause notice, yet the
same was made the ground for passing the
order of de-regulorisation,

b) Since the case of petitioner was considered
with reference to gradation list prepared on
09,12.2003 and not wilh reference to gradation
fist prepared in 2009, in which the name of the
petitioner does not appear, therefore, it is not
possible to infer whether principle of scniority
was violzted.

¢) The fact (hat petitioner dots not possess
educational qualification, was not mentioned
in the show-cause notice, yet the same Is made
the ground for passing the order of de-
regularisation.

20726
2015

Ashok

(Petilio
ner
No.1)

a) Regularisd
(sic'Regularised) on
28 | 04 2s Moharriron
which date only 2 posts
of ST were vacant.

b) His name was
at scoiority list dt.
09.12.03 al
srno. 147,
therefore, principle
of seniprity was
not followed

c) No rescrvation
rostar was
followed

d) Since ke was
Higher secondary,
therefore,
possessed requisite
qualification

a) On dae of
regularisation no post
of Mohaerir (General)
was vacant &nd no
document filed in
reply by petitioner in
this regard

b) In senjority list of
09.1203 his neme
wes at  sno. 147,
therefore,  semfority
principle net
followed, No
document filed with
teply showing that
his ~egularisiion
(sic:regularisation)
without following
senierity was valid

Ta) The fect that no post of Mohatrir
belonging 1o general catepory was vacant, was
not mentlonsd in the show-cause notice, yet
the same was made the ground for possing the
order of de-regularisation of services of
pelitioner.

b} Since the case of petitioner was considered
wilth reference to gradation list prepared on
05,12.2003 and not with reference to gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therefore, it is not
possible to infer whether principle of scniority
wes violated,

Sanjay
Mizshra
(Petitio

ner
No2)

a) Repgularised as
Natice Server
(General) on
36104,

b) HBis nams was
at stNo226 of
seniority list,
therefore, seniority
was not followed

¢) Since he passed
MA.  therefore,
possessed requisite
qualification of 8*
pass,

d} Appointed as
daily wager after
31.12.88,
therefore, not
cligible on the date
of regularisation

a) He  was
regularized on31.1.04
as Notice Server,
whereas in nete sheet
there s mention of
regularisation on pest
of Notice Writer.
Thus, no pest of
nolice writer. Thus,
rcgularisation  was
against the rules.

b) In senigrity list dt,
09.12.03 his name
was 81 seno.226. He
,not filed document
with seply showing
his  regolarisation
without  following
senfority was valid.

a) The fact that no post of Notice Writer, was
vacant was not mentioned in the show-cause
notice, yet the same was made the ground for
passing the order of de-repulerisation of
services of petitioner.

b) Since the case of petitioner was ¢onsidered
with reference to gradation list prepared on
09.12.2003 and not with reference to gradation
tist prepared in 2009, in which the name of the
petitioner does not eppear, therefore, it is not
possible to infer whether principle of scniority
was vieleted,

Ravindr
anath
Singh
(Petitio

a) Repularised as

peon (gencral) on
EIRN.1

a) Regularised as
Notice Server on
31.1.04, whereas

note-sheel  mentions

K

2) The fact that no post ¢f Notice Server was
vaczny, was not mentioned in the show-cause
notice, yet the same was mads the ground for

passing the order of de-repulerisation of
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ner
No.3)

by His nams at
51.Nn0,263 of
seniority list
09.12.03,
therefore, seniorily
was not followed

c ) Since Higher
Secondary,
therefore
possessed requisite
qualification =~ of
Clags 8%

d) Rescrvation
troster not followed
while
regularisation

¢) Since appointed
as daily wager
after 31.12.88,
therefore, not
eligiblo on the date

of regulerisation -

regularisation on post
of Neticc Writer,

Thus, ne post of-

Notice Writer was

vacant and
regularisation  was
against rules,

b) In senjority list dt.
09.12.03 his name
was * at 51.00.263,
therefors,  seniorily
was not followed. He
did not file that
without following
senierily his
regularisation  was
valid.

services of petitioner.

b) Since the case of petitioners was
cansidered with reference to gradation list
preparcd on 09.12,2003 and not with reference
to gradation list prepared in 2009, in which the
name of the petivoner does not appear,
therefore, it is not possible to infer whether
principle of seniotity was violated.

Ravisha

ohanle!
{Petitio
ner
No.4)

2) Regularised as
Ward Clerk
(General) on
25.12,03 on which
date 6 posts (3-5T,
2-5C & | OBC)
were vacant

b} He was higher
secondary,
therefore, did not
possess  requisitc
qualification  of
Higher Secondary
& Typing Pass

¢} Appointed as

dully woger aficr
31.12.88,
therefore, nat
cligible for
regularisation

a) Regularised on
25.12.03 on the post
of  Ward Clek
[{OBC) on which
date no post was
vacant  and no
document filed in this

regard in reply.

b) In seniority list d1,
09,1203 his name

was at  sr.no.lB6.
Senierity was  aot
followed. No,
document filed
showing

" regularisation
without  following

senictity was valid

c) He is higher
secondary, He did
file any document
showing that he
possessed Hindi
Typing pass
cerificate.

a) The petitioner had referred to in the reply
about the resclution dated 24.3.1988 passed by
the Municipal Corporation by which 100 posts
of Ward Clerks were. created and the matter
was forwarded to the State Government for
approval, which was also pgranted on
12.3.1597. However, the aforesaid fat in the
feply has not been considered while passing
the impugned order.

k) Since the case of petitioner was considered
with reference to gradation list prepared on
08,12,2003 and not with rcference to gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therelore, it is not
possible to infer whether principle of seniority
was violated. .

¢} The fact that post of Ward Clerk of generat
calegory was not vacant {s not mentioned in
the show-causc notice.

d} The fzet that petitioner did not possess the
requisite educational qualification, was not
mentioned in the show-cause netice, yet the
same is made the ground for passing the erder
of de-regularisation.

Chandr
ashekha
r Patel
{Pstitio
ner
No.5)

a) Regulacised as
Ward Clerk (OBC)
on  10.10,03, on
which & posts of
other category
were vacant,
therefore, he did
not come under
vacant posts. ¢

b} He was higher
secondaery,
therefore, did not
possess  requisile
qualification  of
Higher- Secondary
& Typing Pass

¢) On 3112328
when he was
appainted as daily

a) No post of Ward
Clerk (OBC)  was
vacant oa the date of
regularisation.  Waot
filed any proof with
reply showing  that
post was vacant on
the date of
regularisation

b} In senlority list
dt.09.12.03 his name
was srne.d63. No
decument filed
showing that his
regularisaticn
witheut  following
scniority was volid

c) Requisite

qualification is

a) The petitioner hiad referrcd 1o in the reply
about the resolution dated 24.3.1988 passed by
the Municipal Corporatien by which 100 posts
of Ward Clerks were created and the matter
was forwarded to the State Govemment for
approval, which was also granted on
12.3,1997. However, the aforesaid fact in the
reply has not been considered while passing
the impugned order.

b) Since the casc of petitioner was considered
with referentc to gradation list prepared on
09.12.2003 end not with reference to gradation
list prepared in 2009, in which the name of the
petitioner does not appear, therefore, it is not
passible to infor whether principle of scniority
was violated.

c} Ne reason has been assigned as 1o why the
petitioner did mnot possess the requisite

LL.R.[2016]M.P.
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waoger, he was 14 | Higher -Sccondary,
years of age. whereas  he  filed
i cortificate  of Hindi
Typing of
Maherashtra State of
1994 with reply
Rama a) Regularised es | 8)  Sinee appointed | 8) The fact that post in Hakagang cadre
kant Haka Gang | date 1991, no general |- belonging 1o general catcgory was not vacant,
Dwived | (gencral) whereas | catsgory  post of | not mentioned in the show-causc notice.
i 4 posts of other | Hakagang was vacant
(Patitio | categorics’  were - b) Since the case of petitioncr was considered
ner vacant. b) In senfority list dt. | with reference to gradation list prepared on
No.6) - 09.12.03, his name | 09.12.2003 and not with reference 1o grodation
b) In seniority list | was 5r.n0.202, | list prepared in 2009, in which the name of the
of 09.12.03 his | therefore, no | petitioner does not appear, thercfore, it is no
name was et | document filed [ possible 1o infer whether principle of seniority
srNo.202, showing thet  his | was violsted.
therefore, principle | senior has not ‘becn .
of seniority not | regularized ¢} The fact that petitioner did not pessess the
followed . requisite  educational qualification was not
¢) No detument filed | mentioned in the show-cause notice, yet the
c Requisite | showing on the date | same is made the ground for pussing the onder
qualification  for | of regularisation he | of de-regularisation of services of petitioner.
the post was. 8* | possessed  requisite *
pass, qualification of post
of Haka
6lof | Rakesh a)‘ - R'eguh‘r“d 2) No document filed | 3) The fact that post of Time Keeper of
2016 Shukla (sic:regularised with reply showing | general ealegory was not  vacant, net
:regularised)as . .
Time Keeper that on 25.12,03 Post mentioned in the show-causa_ notice. Ho_wevcr,
(general) on 25.12.03, of Ward Supervisor | the same was mnde lhf: ground for passing the
on which date, 2 posts (General) was vacant | order of de-regularisation.
Sl::t& 1-8C) were B} In seniority list | b) Since the case of petitioner was considered
) his neme s at | with refcrence 1o pradation list prepared on
p) He is B.Com., | srno.l6d, therefore, 09.12.2003 and not with reference to gradation
whereas  requisite | seniority was  not | list prepared in 2009, in which the name of the
t qualification was | followed. No | petitioner docs not appear, therefore, it is not
Higher Secondary | document filed with | possible to infer whether principle of seniority
{Mathematics), | reply showing his | was violated. . .
therefore, did not | regularisation .
pessess  requisite | without  following )
ualification. schiority wag valid.
1495 Amit a) Regularised as | ) He had not filed | a) The petitioner had referred to in the reply
of Yadav Ward Clerk (OBC) | document with reply | about the resolution dated 24.3.1988 passed by
2016 on  23.0.03, on | showing that on date | the Municipal Corporation by which 100 posts
which date, OBC | of regulatisation post | of Ward Cicrks were created and the matter
catcgofy post was | of Ward Clerk (OBC) | was forwarded to the State Govemment for
not vacant was vacant. epproval, which was also grantsd cn
12.3.1997. However, the aforesaid fact in the
b) His | b) In seniority list of | reply has not been considered while passing
qualification was | 09.12.03 his name | the impugned order.
higher secondary, | was at snno.154. No -
whereas  requisite | document filed with | b) No reasca has been assigned as to why the
qualification  was | reply that his | petitioner did not possess the requisite
Higher Secondary |. regularisation educational qualification.
& Typing Test without  followlng | *
seniority wes valid, ¢} In the show-cause notlce it was not
mentioncd that order of de-regularisation was
c) Requisite | passed in violation of principle of seniority,
qualification is | however, the same has becn made the ground
Higher  Secondary | for passing the order of de-regularization.
 whereas with reply
v he filed certificate
showing Hindi
Typing pass from
Maharashtra State on
R 104, Thus, not ’
. possessing  tequisite
- qualification on date
of repularisation .
1737 Sanlosh | @) Regularised on | @) On 16.12.03 8 | a) The petitioner in his reply has stated that 20
of Gautam | 16.12.03 a5 Driver | posts  of  Driver | posts of Driver were vacant when his services
2016 (Petitic | (General), On date | (General) were | were regularized. However, the stand taken by
ner. of __regularisation | vacant and_his name | the petitioner in the reply was not considered
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No.1) only B (general) | in seniority list was at. | while recording the conclusion that on the date
: posts were vacant, | 13, therefore for him | of regularization, no post of Driver was vacant,
therefore, being | post was not vacant.
below in  list, | Nodocument filed by | b) The petitioner 'wos not asked by way of
therelore, not | petitioner with reply | show-cause notice to furnish copy of driving
entitled for | showing fthat post | licence.
regularisation was vacant,
: -€) The petitioner has driving licence which is
b} In seniority list | )y Ny wocument filed | cvident from the respective driving licence
di 09.12.03 his | reply showing thar | annexed with the writ petition.
pame  — was his  fegulariation
srno.13 {sic:regularisation) | 9) In the show-cause notice it was mnot
without  following | Mentioned that order of de-repularisation was
€) Heis Class 10%, senjority was valid passed in violatien of principle of seniority,
whereas  requisite however, the same has been made the ground
qualification  was | ¢} No document filed | for passing the order of de-regularisation,
Higher Secondary | with reply indicating
& Driving Licence | that on 16.12.03 he
was possessing
requisite qualification
for the post of Driver.
Ganesh | o) Regulerised on | ) On 16.12.03 8 a) The petitioner in his reply has stated that 20
Singh 16.12.03 as Driver | posts  of  Driver posts of Driver were vacant when his services
(Pctitio | (General). On date | (General) were | were regularized, Howoever, the stand taken by
ner of  regularisation | vacant and his neme | the petitioner in the roply was not coasidered
No2) only 8 (general) | in seniority list was at | while recording the conclusion that on the date
Posts were vacant, | 26, therefore for him | of regularization, no post of Driver was vacany,
therefore,  being | post-was not vacant,
below  In  list, | No document filcd by b} The petitioner was not asked by way of
therefore, not | petitioner with reply | show-cause notice to furnish copy of driving
entitled for | showing that post of | licence,
regularisation Diriver was vacant,
¢) The petitioncr has driving licence which i3
4 b) In seniority list b) No document filed | €vident from the respective driving licence
L 09.0203 his | oy reply showing that | annexed with the writ petition,
lame - was his  regulariation .
sr.no.26 (siczregularisation) | @ In the show-cause notice it was not
without  following | Mentioncd that order of de-regularisation was
©) Hels Class 8% | i wag valid passed in° violation of principle of seniority,
pass whereas however, the same has been made the ground
fequisite ¢) His educatfonal | for passing the order of de-regularisation.
qualification  was | qualification Is &%
Higher Secondary | whercas with reply
& Driving License | he  filed  driving
I licenes of
d) Reservation | 19.11,1996, from
roster not followed | which it is clear that
en 16,12.03 he did
€) Appainted as | not possess requisite .
daily wager afler | qualification .
31.12.88,
therefore, not
entiled to  be
regularised,
Vijay a) Regularised on | a) On 16.12.03 8 8) The petitioner in his reply has stated that 20
Kumar | 16.12.03 as Driver | posts  of  Driver Pposts of Driver were vacant when his services
(Petitio | (General), On date (General) were | were regulanized. However, the stand taken by
ner of  regularisation | vacant and his name | the petitioner in the reply was not considered
No.3) only 8 (general) | in seniority list was at | while recording the conclusion that on the date
posts were vacant, | 11, therefore for him | of regularization, no post of Driver was vacant.
lherefore,  being | post was not vacent,
below  in  list, | Nococument filed by I b) The pelitioner was not asked by way of
therefore, not | petitioner with reply | show-cause notice to furnish copy of driving
eatitled for | showing that post | licence.
regularisation was vacant.
€) The petitioner hag driving licence which is
b) In seniorily list evident from the respective driving licence
dt 09.12.03 " his :3;:11?;;0;:';‘3?;2‘: annexed with the writ petition.
name Was at - Pty
-sr.na.ll ?;?c_"sl:lg;:!i::’;:; d) In the show-cause notice it was not
ey . mentioncd that order of de-regularisation was
. w ¢ Without  following PR . . oA
¢) He i3 Clais 9, seniority was valid passed in wiclation of principlc of seniority,
pass whereas ¥ however, the same has been made the ground
Tequisite ¢) His eduestional |- for passing the order of de-regularisation.




LL.R.[2016]M.P.

Dinesh K. Jaat Vs. Municipal Corporation 2765

qualification  was
Higher Secondary

qualification is 9%,
whereas with reply

& Driving Licence | he filed HTV driving
ticence of 13.7.06,
. from’which it is clear
thal en 16.12.03 he-
did  not  possess
requisite qualification
!
!
Shyam | Regulariscd on.| ) On 16.12,03 3 | a) The petitionsr in his reply has stated that 20
Lal 16.12.03 as Driver | postt  of  Driver | posts of Driver were vacant when his services
Paret (OBC). On date of | (OBC) were vacant, | were regutarized. However, the stand taken by
(Petitio | regularisation only | No document filed by | the petitioner in the reply was not considered
© | ener 3 (OBC) posts | petitiner with reply | while recording the conclusion that on the date
No.4) were vacant, | showing that post of | of regularization, no post of Driver was vacant.
therefore,  being | Driver (OBC) was X
) below in list, was [ vacant, b} The petitioner was not asked by way of
not entitled for show-cause notice to furnish copy of driving
- regularis::ion b} No document filed | liccnce.
In seriority lst di, |} PPy ShOMSB AL | oy et hos driving licence which Js
is regulariation . K . " -
09.12.01 his name (sic:regularisation) evident from the respective driving licence
was at sr;;\‘o.l without  following anncxed with the writ petfition.
His  cducationa) | 3eniority was valid &) In the show-cause notice it was not
qualification was | ¢) His cducational | mentioned that order of de-regularisation was
nil, whereas | quafification e 3%,°| passed in violation of principle of seniority,
requisite whereas  with reply | however, the same has been made the ground
qualification  was | he filed HTV driving | for passing the order of de-regularisation.
Higher Secondary | licence of 31.7.07,
and Driving | from which it is clear
Licence that on 16,12.03 he
did ot posscss - .
: requisite qualification
Ratan a) Regularised on | a8} On 16.12,03 3 | o) The petitioner in hia reply has siated that 20
Parel 16.12.03 ns Driver | posts  of  Driver | posiz of Driver were vacent when his scrvices
(Petitio | (OBC), On date of | (OBC) werc vacant | were regularized. However, the stand taken by
ner regularisation only | and his name in | the petitioner in the reply was not considered
No.5) 3 (OBC) posws | seniority list was ut | while recording the corrclusion that on the date
were vacant, |22, thereforc for him | of regularization, no post of Driver was vacant.
therefore,  being | post was not vacant.

below in list, not
entitled for
regularisation

b) In seniority list
dt.  09.12.03 his
name  was gl
srno.22

c) He is Class 8,
pass whereas
requisite .

qualification  was
Higher Secondary
& Driving Licenee

No document filed by
petitioner with reply
showing that post of
Driver (OBC) was
vacant,

b) No document filed
with reply showing that
his regulariation
(sic:regularisation)
without  following
, scniority was valid

c) His educational
qualification s &%
whereas with  reply
e filed driving
licence of IR.12.03,
from which it is clear
that an 16,1203 he
did not  possess

_Trequisite qualification

b) The petitioner was not asked by way of
show-cause potice 10 fumish copy of driving
licence,

€) The petitioner has driving licence which is
evident from the respective driving licence
annexed with the writ petition,

d) In the show-cpuse notice it was not
mentioned that order of de-regularisation was
passed in violation of principle of seniority,
however, the same has been made the ground
for passing the order of de-regularisation,

.
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Saleem
Khan
(Petitio
ner
No.6)

8) Repularised on
16.12.03 as Driver
{OBC). On date of
regularisation only
3 (OBC) posts
were vacant,
therefore,  being
below in list, was
not eniitled  for
repularisation

b) In seniority list
dt. 09.12.03 his
name  was  at
5t.n0.20

c) His educational
qualification  was
7* pass, whereas
requisite

qualification  was
Higher Sceondary
& Driving Licenec

a) ,On 161203 3
posts  of  Driver
(OBC) were vacant
and his name in
seniority list was at
20, therefore for him
post was not vacant.
No docutnent filed by
petitioner with reply
showing that post of

Driver {OBC) was,

vacanl

) No document filed
with reply showing that
his regulariation
(sic:regularisation)
without  following
senfority was valid

c) His educational
qualification is 7%
whereas  with reply
he filed HTV driving
licence of 20.2.07,
from which it is clear
that on 16.12.03 he
did not  possess
requisite qualification

|| Rajesh
Shukla
(Pectitio
ner
No.8)

Shashik
ant -
Hazari
(Petitio
ner
No.9)

a) Regularised on
16.12.03 as Driver
{General), On date
of regulasisation
only 8 (gencral)
posts were vacant,
therefore,  being
below in list, not
entitled for
regularisation

b) In seniority list
dt. 091203 his
name was  at
sr.no,10

¢) He is Higher
Secondary,  pass
whercas  requisite
qualification  was
Higher Secondary
& Driving Licence

a) The petitioner in his reply has stated that 20
posts of Driver were vacant when his services
were regularized. However, the stand taken by
the petitioner in the reply was not considered
while recording the conclusion that on the date
of regularization, no post of Driver wes vacant.

b) The petitioner was not asked by way of
show-cause notice to fumish copy of driving
licence. )

c) The petitioner has driving lieence which is
evident from the respective driving licence
annexed with the writ petition.

In the show-cause notice it was not
mentloned thar order of de-regularisation was
passed in violation of principle of seniorily,
however, the same has been made the ground
for passing the order of de-regularisation.

a) On 16120) 8
posts  of  Driver
(Gencral) were
vacant and his name
in seniority list was at
10, therefore for him
post was not vacant,
No document filed by
pelitioner with roply
showing that post
was vacant.

b No document filed
with reply showing that
his regulariation
(sic:regularisation)
without  following
sentority was valid

a) The petitioner in his reply has stated that 20
posis of Driver were vecant when his services
were regularized. However, the stand taken by
the petitioner in the reply was not considered
while recording the conclusion that on the date
of regularization, no post of Driver was vacant.

b) The petitioner was not asked by way of
show-cause notice to furnish copy of driving
licence. .

¢) The petitioner has driving licence which is
evident from the respective driving licence
anncxed with the writ petition,

d) In the show-cause noticc it was not
mentioned that order of de-regularisation was
passed in viclation of principle of seniosity,
however, the same has been made the ground
for pessing the order of de-regularisation.

a) Regularised on
16.12.03 as Driver
(Geneeal). On date
of regularisation
only 8 (general)
posis werc vacant,
therefote,  being
below in list, mot
entitled for
regularisation
[

b) In senjority list
dt.  09,12,03 his
name was al
sr.no.19

¢) He is Class 8*
pass whereas
requisite

qualification was
Higher Secondary
& Driving Licence

4 On 161203 8
posts  of  Driver
(General) were
vacant and his name
in scniarity list was at
19, therefore for him
post was not vecant.
No document filed by
petitioner with reply
shawing that  post
Wwas vacatl,

*b) No document filed
- with reply showing that
L his regulariation
. (sic:regularisation)
-without  following
« seniority, was valid

c) His cducational
qualification is 8%
whtreas  with  reply
he filed HTV driving

a) The petitioner in his reply has statcd that 20
posts of Driver were vacant when his services
were regularized. However, the stand taken by
the petilioner in the reply was not consider=d
while recording the conclusion that on the date
of regularization, ne post of Driver was vacant,

b) The petitioner was not asked by way of

. show-cause noticg to fumish copy of driving

licence,

¢} ‘The petitioner has driving licence which is
¢vident from the respective driving licence
anaexed with the writ petition,

d) la the show-cause notice it wes not
mentioned that order of de-regularisation was
passed in violation of principle of seniority,
however, the same has been made the ground
for passing the order of de-regularisation.
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licence of 27.12.03,
from whith it is clear
that on 16.12.03 he
did  not  possess
requisite qualification

1813

2016

Ravindr | z) Regularised on | @) On 19.1.04 B8 | a) The petitioner in his reply haa stated that 20
a 10.1.04 as Driyer | posiz  of  Driver | posts of Driver were vacant when his services
Sharma | (General). On date | (Genernl)} were | were regularized, However, the stand taken by
(Petitio | of  regularisation | vacant and his namec | the petitioner in the reply was not considered
ner only 8 (general) | in senfority list was at | while recording the conclusion that on the date
No.10) | posts were vacent, | 12, therefore for him | of regularization, no post of Driver was vgcant,
thercfore,  being | post was not vacant, ’
below in list, not | No document filed by | b) The petitioner was not asked by way of
entitled for | petitioner with reply | show-causc notice to furnish copy of driving
regularisation showing that post | licence.
. wis vogant,
b) In senicrity list ¢) The petitioner has driving licence which is
dt. 09.12.03 his { b) No document filed | evident from the respective driving licence
name  was ot | with reply showing that | annexed with the writ petition.
s5.no,12 his regulariation i
(sic:regularisation) | d) In the show-cause notice it was not
¢) He is Higher | withowt following | mentioncd that order of de-regularisation was
Secondary,  pass | seniority was valid passed in violetion of principle of senierity,
whereas  requisite however, the same has been made the ground
qualification  was { ¢J His educational | for passing the order of de-regularisation.
Higher Secondary | qualification is
& Driving Licence | Higher  Secondary
and HIV driving
licence dr.
12.12.2006, from
which it is clear that
on 19.1.04 he did not
possess requisite
qualification
Munna | a) Regularised on | @) On 16.12.03 3 | @) The petitioner in his reply hos stated that 20
Lal 19.1.04 as Driver | posts of Driver | posts of Driver were vacant when his services
Patel (OBC). On date of | (OBC) were vacont | were regularized. However, the stand teken by
(Petitio | regularisation only [ and his name in | the petitioner in the reply was not considered
ner 3 (OBC) posts | scniority Jist was at | while recording the conclusion that on the date
No.ll) | were vacant, | 18, thereforc for him | of regularization, ne post of Driver was vacant.
therefore,  being | pest was not vasant.
belew [n list, not | Nodocument filed by | b) The petilioner was not asked by way of
entitled for | petitioncr with feply | show-cause notice to furnish copy of driving
regularisation showing thet post of | licence,
Driver (OBC) was
b) In senlority list | vacant. ) The petitioner has driving licence which is
di. 09.12.03 his evident from the respective driving licence
name was ot | b) No document filed | annexed with the writ petition.
sr.o0.l8 with reply showing that
his regulariation | 9) In the show-couse notice it was not
) Heis Class 4% | (sic:repularisation) | mentioned that order of de-regularisation wes
pass whereas | withouwt  following | Passed in violation of principle of seniority,
requisits seniority was valid however, the same has been made the ground
qualification was For passing the order of de-regularisation.
Higher Secondary | ¢} His cducational
& Driving Licence { qualifieation is 4%,
whereas with reply . .
he filed driving
lience of 07.2.07,
from which it is clear
that on 19.1.04-he did .
’ not possess recuisite
Rekesh | ) Rcpularised-en 2) Didnot file document ") Since case of petitioner was considered
Tiwari | 28.1.04 8s Pump | .tk reply to show tha | With reference to gradation list prepared on
(Petitio | Operator (General) | 5 date ofregualrisation | 9%-122003 and mot with reference to gradation
ner on which date B | (sicregularisation) i.c. | list prepared in 2009, in which the name of the
No.l) post  of other | 281,04 post of Pump | Petitioner does not appear, therefore, it i not
categories  WETE | Dperator (General) was | Possible to infer whether principle of seniority
. vacant. vacant. was violated.

b) In scniority Jist
of 091203 his
pame  was ot
se.n0.18, therefore,

b) In senfority list dt.
091203 his name
was g1 sr.no.18. Did

not file any d

b) The petitioner in his reply had referred to
resolution dated 3111994 passed by the
Municipal Corporatien, by which, it was
_provided _that _requirement of passing IT1
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regularized

without following
principle of
seniority,

) His seniorily
was nil, whereas
requisife o
qualification  was
iTI/Diploma

showing that his
regularisation
without - following
senicrity was valid,

c) Did not file

document to  show
that on datz’ of
regularisation he
possessed  requisitc
qualification of pump
oprator

Examination will be relaxed in the case of
Pump Atlendant who has rendered 10 yeprs of

" serviee. The petitioner had glready rendercd
| more than 12 years of service. However, the

aforesaid aspeet of the matter was not
considered while passing the impugred order.

€) In the show-cause nofice it is oot stated that
post of ‘Pump Atiendan! was not vacant,
However, in the impugned order, ground has
been taken that at the lime of regularization of
services of the petitioner, the post of Pump
Attendant was not vacanl.

a) Regularised as
Pump Operator
[OBC} on 28.1.04.

On sald date 8
posts  of other
caicpories  were
vacant,

b) .0%12.03 in
senfority list his
name  was  at
s1.n0.64, therefore,
scniority principle
was not followed.

c} His educational
qualifieation  was
Higher Secondary,
whereas  requisite
qualification  was
ITT Diplama

a}  Regulatised on
28.1.2004 as Pump
Operator on  vacant
post of Pump
Opcrator (OBC). On
said date no post
undsr said category
wos vacant.

b} In seniority list
dt.0%.12.03 his name

was at  snno.b4,
therefore,  seniority
was not followed

while regularisation.
He had not filed any
document to indicate
that his regularisation
without  following
principle of seniority
was valid,

¢) He has not filed
docament to show that on
the date of regularistion
(sic:regularisation) he
was possessing requisite
qualification

a) Since case of petitioner was considered
with reference to gradation list prepared on
09.12.2003 and not with reference ta gradation
list preparcd in 2009, in which the name of the
petitioner does not appear, therefore, it i3 not
possible 1o infer whether principle of senfarity
was violated. . .

by The petitioner in his reply had refarmred to
resolution dated 31.1.1994 passed by the
Municipal Comporation, by which, it was
provided that requirement of passing 1T1
Examination will be relaxed in the casc of
Pump Attendant who has rendered 10 years of
service. The petilioner had already rendered
more than 12 years.of service. However, the
aforesaid aspect of the matter was not
considered whils passing the impugned order.

¢) In the show-cause notice it is not stated that
post of Pump Attendant was not vacant
However; in the impugned order, ground has
been taken that a1 the time of repularization of

. services of the petitioner, the post of Pump

Attendant was rol vacant.

. - 33,  From perusal of the above chart, it is evident that action against the
petitioners have been taken in violation of principles of natural justice for the

1936
2016

Bal
Krishna
Patel

a) Regularised on
28104 as Peon
{OBC).

b)) 09.12.13 his
name in seniority
list was at srnne.92

and he was
repularized

without following
principle of
seniority.

<} His educational
qualification was
higher  sceondary
and requisite
qualification was
84, therefore,
possess  requisite
qualification.

a) Regulatised on
281.04 as Peon
(OBC). His name in
semiority  list  at
sene.52, He did not
file any document to
show that on date of
repularisation post of
peon (OBC) vacant

bt) He did not file
any document with
reply indicating that
his regularisation
without following
principle of seniority
wag valid.

a) The fact that post of peon at the time of
regularization wes not vacant, wes not
mentioned in the show-cause notice, yt the
same has been made the ground whils passing
the order of de-regulariastion.

b} Since case of petitioner was considered
with reference to gradation list prepared on
09.12.2003 and not with refersnce to gradation
list prepared in 2003, in which the name of the
petitioner does not appear, therefore, it is not
possible to infer whether principle of seniotity
was violated.

following reasons :-

.
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(@ - From perusal of order dated 01.9.2005 passed in Writ Petition
No.8359/2005 it is axiomatic that respondent-Corporation was granted liberty
to prepare the seniority list after affording an opportunity of hearing to the
petitioners and thereafter pass an orders of de-regularisation, if warranted.

(b) -~ From perusal of impugned orders it is evident that respondent-
Corporation has concluded that principle of seniority has not been violated
on the basis of seniority list prepared in the year 2003, whereas in the return
as well as in the written synopsis produced before this Court, a stand has
been taken that seniority list has been prepared in the year 2009. In the seniority
list prepared in the year 2009, the names of petitioners do not find place, as
the orders of regularization of services of petitioners were already passed.

(c) Thus, it is evident that a consolidated seniority list including the names of
petitioners in compliance of order dated 01.9.2005 passed by this Court has
not been prepared. Therefore, in the absence of the same it is not possible for
the Corporation to conclude that the principle of seniority has not been
followed.

(d) The grounds mentioned in the show cause notices in most of the cases are
different than the ones, on which, the impugned orders have been passed,
which is evident from the chart reproduced above..

(¢) In the impugned orders it has been recorded that petitioners have failed to
produce any document to show their educational qualification, whereas by
way of,show-cause notices the petitioners were never asked to submit
document with regard to their educational qualifications alongwith the reply.

(® . The defence set up by the petitioners in their replies has not been
considered while passing the impugned orders; :

(2 Since the case of the petitioners were considered with reference to
the gradation list prepared on 09.12.2003 and not with reference to the
gradation list prepared in the year 2009, in which the names of the petitioners
do not appear, therefore, it is not possible to infer whether any vacant posts
were available in the year 2003.

(h) The petitioners were granted only three days' time to submit their replies,
which was lnadequate in the fact situation of the case.

Thus, from the facts narrated supra itis evident that orders of de-
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regularisation have been passed in violation of principles of natural justice,
which cannot be sustained in the eye of law. '

34.  Thecontentionraised by learned counsel for respondent-Corporation
that impugned orders have been passed in compliance of principles of natural
justice, therefore; cannot be accepted in the fact situation of the case. Similarly,

the contention that petitioners have failed to demonstrate any prejudice alsc -
“ cannot be accepted, as the prejudice is writ large in the fact situation of the

case, (as show-cause notices have been issued on one ground-and impugned
ordérs have been passed on other grounds. The petitioners have not been
given sufficient time to respond to the show-cause notice and the petitioners.

were not even asked to submit documents alongwith the reply. However, an.

adverse inference has béen dravn on account of non-submission of documents.
The defence of the petitioners has also not been considered while passing the
impugned orders. The respondent-Corporation was under an obligation to
prepare the seniority list containing the names of the petitioners to ascertain
whether or not the principle of seniotity has been violated. From perusal of
chart, it is evident that doctrine of severability does not apply to the fact
situation of the case.

36.  Inview of preceding analysis, the impugned-orders of de-regularisation
of services of the petitioners dated 19.11.2015 are hereby quashed. The
Corporation may take action for de-regularisation of services of the petitioners,
if so advised, in the light of law laid down by the Supreme Court in the case of
Umadevi's (supra) particularly in the light of observations made in paragraph
53 of the decision. Needless to state, the respondent-Corporation shall first
prepare the seniority list containing the names of petitioners as directed vide
order dated 01.9.2005 passed by a Bench of this Court in Writ Petition
No0.8359/2005, after inviting objections, and thereafter may issue show-cause
notices to the petitioners containing precise grounds, on which, action of de-

.. regularisation of services of petitioners is sought to be taken. The show-cause

notices shall clearly state the documents which the petitioners, in the opinion
of respondent, are required to produce in support of their claim. Needless to
state, the respondent-Corporation shall pass speaking orders.

37.  Withthe aforesaid directions, the writ petitions stand disposed of.

Petition disposed of

L]
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WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 2339/2015 (Indore) decided on 10 March, 2016

'GAIL GAS LIMITED & anr. ‘ . Petitioners
Vs,
M.P. AGRO BRK ENERGY FOODS LTD. & anr. ...Respondents

Constitution - Article 227 Arbitration and Concdtatton Act

(26 of 1996), Section 8 - Rejection of application for referring the matter

 to arbitration - Held - In a suit where-very existence and validity of
arbitration agreement is under challenge, Section 8 cannot be invoked
- Issue declaring the agréement as null and void can be decided by the

trial Court and not by arbitrator - No illegality in order - Petition
dismissed. (Paras 6 to 10)
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Cases referred_.

© 2011(3) MPLJ 625, 2013(1) MPL] 233, AIR 2010 SC 488, 2006(4)

- MPLJ 566.

N.L. Ganapatti and GS. Chouhan, for the petitioner. "
R.S. Laad, for the respondents.

fSupplied: Paragraph numbers)
ORDER

Praxkasn SHRIVASTAVA,.J- . := This writ petition under Article 227 of .

-

" the Constitution of India s at the instance of the defendant in the suit challenging
- the order of trial court dated 21/1/2015 rejecting the petitioner's application

under Section 8 of Arbltratlon & Conclllatlon Act 1996 (for short Act of
1996). :

L
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2. Inbrief in asuit filed by respondent/plaintiff an application under
- Section 8 of Act 1996 was filed by petitioner for invoking the arbitration
clause contained in the agreement with a prayer to refer the dispute to arbitration
in terms of Section 8 of Act of 1996. The said prayer was opposed by
respondent and the trial court by the impugned order has rejected the
application. ~

3. Learned counsel for petitioner submits that the trial court has committed
an error in rejecting the application under Section 8 of Act of 1996 without
appreciating that the conditions mentioned therein are satisfied and in terms of
the arbitration agreemient, the dispute is required to be referred for arbitration.

4, Learned counsel for respondent has opposed the writ petition.

5. Having heard the learned counsel for the parties and on perusal of the
record, it is noticed that the trial court has rejected the petitioner's application
under Section 8 of the Act 1996 on the ground that very arbitration agreement
is under challenge in the suit, hence Section 8 cannotbe invoked, =~

6. On perusal of the plaint, it is noticed that respondent/plaintiff has
raised the plea in the suit that agreement dated 24/2/11 is'one sided proforma
which is not binding on the respondent. The main relief claimed in the plaintis
to declare that agreement dated 24/2/11 is not binding on the respondent and
is void.

7. Under Section 8 of the Act 1996 a matter which is subject matter of
arbitration agreement can be referred to arbitration therefore Section 8
presupposes the existence of valid arbitration agreement. In a suit where very
existence and validity of arbitration agreement is under challenge, Section 8 of .
Arbitration Act cannot be invoked.

‘8. Supreme court in the matter of Booz Allen And Hamilton INC. Vs.
SBI Home Finance Ltd. And others reported in 2011(3) MPLJ 625 has
held that while deciding the application under Section 8 of Act, all aspects of
the arbitrability will have to be decided by the court seized of the suit and they
cannot be left to the decision of the arbitrator. It has further been held that if
the subject matter of the suit is capable of adjudication only by a public forum
or the relief claimed can only be granted by a special Court or Tribunal, the
court will refuse an application under Section 8 of Act. Same is the view taken -
by this Court in the maiter of Mukesh Singh Tomar and another Vs. Rakesh



S

LL.R.[2016]M.P. Pramod K. Udand Vs. State Bank of India* 2773
s/0 Amrish Sharma and others reported in 201 3(1) MPLJ 233.

9. While granting the prayer under Section 8 of the Act, the court is
required to see whether there exists an agreement and such an agreement -
contains the arbitration clause and the dispute sought to be raised in the suit is
covered by the agreement (See: The Branch Manager Magma Leasing and
Finance Ltd. And another Vs. Potluri Madhavilata and another reported
in ATR 2010 SC 488; Birla Global Finance Ltd. Vs. Gajra Bevel Gears
Ltd. Reported in 2006(4) MPLJ 566.

10.  Under the amended Section 8 of the Act 1996 also the court is required
to reach to the conclusion about existence of valid arbitration agreement while
deciding the application under Section 8 of the Act.

11.  Since in the present matter, the suit itselfis for declaring the agreement
as null and void and such an issue can only be decided by the trial court and
not by the arbitrator, hence the trial court has not committed any error in
rejecting the petitioner’s application under Section 8 of the Act of 1996. The
order passed by the trial court does not suffer from any patent illegality.

12. Hence no case for interference in the impugned order of trial court is
made out. The writ petition is accordingly dismissed.

C.C. as per rules.

Petition Jismissed.

LL.R. [2016] M.P., 2773
WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 3666/2014 (Indore) decided on 31 March, 2016

PRAMOD KUMAR UDAND ....Petitioner
Vs. :
STATE BANK OF INDIA & ors. ) ...xespondents

Service Law - Stay of Departmental Enquiry - Petitioner
seeking stay of departmental enquiry on the ground that criminal case
on the same subject is pending - Held - Stay of departmental enquiry,
only when case involves complicated question of law and fact, and stay
would not suspend the departmental enquiry indefinitely or delay it
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unduly - Charges framed in criminal case & departmental enquiry are
not identical - Charges do not involve complicated question of law &
facts - Petition dismissed. (Paras 8 & 14)
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Cases referred: -

(1996) 6 SCC 417, (1997) 2 SCC 699, (1999) 3 SCC 679, (2004)
7 SCC 27, (2004) 7 SCC 442, (2007) 10 SCC 385, (2014) 3 SCC 636.

Piyush Mathur with Shashank Sharma, for the petitioner.
A.K. Sethi with R.C. Sinhal, for the respondents.

ORDER

PRAKASH SHRIVASTAVA, J. :- By this petition the petitioner is seeking
stay of departmental proceedirg till completion of the trial in criminal case.

2. Facts in nutshell are that petitioner during the relevant period was
working as Branch Manager of respondent Bank at Sarangpur. Three FIRs
were registered on 2/10/2012 at Sarangpur Police Station at the instance of
respondents against the petitioner for commission of offence under Sections
420,467,468 and 120-B of IPC and challan has been filed by the police in
the court on 25/12/2012 and criminal cases 30/13, 31/13 & 32/13 are
registered against the petitioner. The charges in the criminal case have been
framed against the petitioner vide Annexs.P-9 to P-11. A departmental enquiry
has also been initiated against the petitioner by serving a charge sheet dated
11th August 2012, Annex.P-12. The petitioner had filed an application dated
10/3/2014 for staying the departmental enquiry pending the criminal trial but
the said application has been rejected by order dated 10/3/14.

3. Learned counsel for petitioner submits that departmental enquiry as
‘well as the criminal case are on the same subject matter and the same witnesses
are required to be examined in both therefore, the departmental enquiry is

¥4
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required to be stayed since the petitioner wﬂl have to disclose the defence in
departmental enquiry which will cause prejudice to him in criminal case.

4. - Per contra learned counsel for respondents has submitted that the
subject matter as well as the scope of departmental enquiry and criminal case
is dlﬁ“erent and petitioner is not entitled for stay.

5. Having heard the learned counsel for partles and on perusal of the
record, it is noticed that in criminal case the charges have been framed against
the petitioner for fabricating the documents and by committing fraud and
cheating obtaining huge sum dishonestly resulting into commission of offence
under Sections 420, 467, 468, 469, 471, 120-B and 409 of IPC.

6. Whereas perusal of the charge sheet in the departmental enquiry reveals
that petitioner has been charge sheeted for as many as 10 charges. The first
charge is about disbursement of loan against WHRs in the name of various
borrowers without their knowledge and mandate and crediting the proceeds
of these lodns to the accounts of warehouse owners and other individuals and
thus passing on undue financial favour under his ID; The second charge is
disbursing demand loan against WHR to Shri Bharat Singh Dhul without
mandate of the borrower and crediting the same in SB account of Shri Chandra“
Prakash Paliwal and other accounts; The third charge is about sanctioning 95
demand loans against WHRs of three warehouses without ascertaining whether
the goods belong to the borrower and without ascertaining necessary evidence
in this regard; The forth (sic:fourth) charge is failure to obtain coliateral security
in a matter contrary to the instructions contained in HO Letter; Fifth charge is
about failure to obtain KYC documents of persons to whom the loans against
WHRs were disbursed; Sixth charge is allowing the loan documents to be
executed by persons different from the persons to whom the loan was
sanctioned; Seventh charge is failure to verify the signatures of the borrowers
on the reverse of the WHRSs in token of endorsement in Bank's favour which
were found to be different from the signatures obtained in loan documents,
whereby not adhering to the instructions of the bank; The eighth charge isnot
maintaining 'warechouse wise commodities kept by the borrowers and their
movement' register and not carrying out periodical inspections and not
maintaining the inspection register; Ninth charge is concealing the actual status
of the assets by sanctioning new loans and crediting the amount to old non
performing accounts; The tenth charge is sanctioning and disbursing demand
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loans against WHRs but denial by botrowers of having received the
disbursement of the loan.

7. The examination of the charges framed in criminal case as well as
charges for which the departmental enquiry is being conducted reveal that the
charges in the departmental enquiry are not same as the charges in criminal -
case. - '

8. The petitioner is seeking stay of departmental enquiry on the ground
that criminal case on the same subject matter is pending. There is no inflexible
rule that in every case where criminal case and departmental enquiry is pending
on the same subject matter, the departmental enquiry should be stayed. In
such matters each case is required to be examined on the basis of its own
facts and circumstances. The criminal case and departmental enquiry can
proceed simultaneously and this normal rule can be departed in cases where
charges leveled against the employee are serious in nature and continuance of
disciplinary proceeding is likely to prejudice the defence before the eriminal
court, but even this is not enough to stay the departmental enquiry unless the
case involves complicated question of law and fact and stay would not suspend
the departmental enquiry indefinitely or delay it unduly.

9. In the matter of State of Rajasthan Vs. B.K. Meena and others
reported in (1996) 6 SCC 417 it has been held that the approach and the
objective in the criminal proceedings and the disciplinary proceedings is
altogether distinct and different. In one conduct of the employee resulting into
imposition of punishment is examined and in other the commission of offence
and imposition of sentence is examined. The standard of proof, the mode of
enquiry and the rules governing the enquiry and trial in both the cases are
entirely distinct and different.

10.  In the matter of Depot Manager A.P. State Road Transport
Corporation Vs. Mohd. Yousuf Miya and others, reported in ( 1997)2 SCC
699 it has been held that the crime is an act of commission in violation of law
or of omission of public duty whereas the departmental enquiry is to maintain
discipline in service and efficiency of public service, therefore, it would be
expedient that the disciplinary proceedings are conducted and completed as
expeditiously as possible and no inflexible rules can be laid down for staying
the departmental proceeding pending the criminal trial and what is required to
be seen is whether the departmental enquiry would seriously prejudice the
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delinquent in his defence at the trial in a criminal case.

11." Inthe matter of M. Paul Anthony Vs. Bharat Gold Mines Ltd. And
another reported in (1999) 3 SCC 679 the Supreme court considering the
earlier judgment on the issue has culled out the following principle in this regard:

22 The conclusions which.are deducible from
various decisions of this Court referred to above are:

(i) Departmental proceedings and proceedings in
a criminal case can proceed simultaneously as there is no bar
in their being conducted simultaneously, though separately.

(i) If the departmental proceedings and the
criminal case are based on identical and similar set of facts
and the charge in the criminal case against the delinquent
employee is of a grave nature which involves complicated
questions of law and fact, it would be desirable to stay the
departmental proceedings till the conclusion of the criminal
case.

(i)  Whether the nature of a charge in a criminal
case is grave and whether complicated questions of fact and
law are involved in that case, will depend upon the nature of
offence, the nature of the case launched against the employee
on the basis of evidence and material collected against him
during investigation or as reflected in the charge-sheet.

(iv)  The factors mentioned at (ii) and (iii) above
cannot be considered in isolation to stay the departmental
proceedings but due regard has to be.given to the fact that the
departmental proceedings cannot be unduly delayed. g

(v)  If the criminal case does not proceed or its
disposal is being unduly delayed, the departmental
proceedings, even if they were stayed on account of the
pendency of the criminal case, can be resumed and proceeded
with s0 as to conclude them at an early date, so that if the

. employee is found not guilty his honour may be vindicated and
in case he is found guilty, the administration may get rid of him
at the earliest.
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12. The same position of law has been reiterated by the Supreme court in
the subsequent judgments in the matter of State Bank of India and others
Vs. R.B. Sharma reported in (2004) 7 SCC 27, in the matter of Kendriya
Vidyalaya Sangathan and others Vs. T. Srinivas reported in (2004) 7 SCC

442, in the matter of Noida Entrepreneurs Association Vs. Noida and others -

reported in.(2007) 10 SCC 385.

13.  Inthe matter of Stanzen Tojotetsu India Private Limited Vs. Girish
V. and others, reported in (2014) 3 SCC 636 it has been held that:- -

. 16.  Suffice it to say that while there is no legal bar

2 to the holding of the disciplinary proceedings and the criminal

trial simultaneously, stay of disciplinary proceedings may be

an advisable course in cases where the criminal charge against

the employee is grave and continuance of the disciplinary

proceedings is likely to prejudice their defence before the
criminal Court. Gravity of the charge is, however, not by itself

enough to determine the question unless the charge involves

complicated question of law and fact. The court examining the

question must-also keep in mind that criminals trials get

* prolonged indefinitely especially where the number of accused

arraigned for trial is large as is the case at hand and so are the

number of witnesses cited by the prosecution. The Court,

therefore, has to draw a balance between the need for a fair

trial to the accused on the one hand and the competing demand

for an expeditious conclusion of the ongoing disciplinary

proceedings on the other. An early conclusion of the disciplinary

proceedings has itself been seen by this Court to be in the

interest of the employees. :

14. - Inthepresent case this Court on examination of the charges framed in
the criminal case as also in the departmental enquiry, has ajready found that
the charges are not identical in nature. Even otherwise these charges do not
involve any comphcatcd questions of law and facts. The departmental enquiry
is pending since 2012 and more than three and half years have passed. The
stay granted by this court on 12/5/2014 against continuation of the departmental
enquiry itselfis operating since last more than one and half years.

15.  Inthe matter of M. Paul Anthony (supra) it has been clarified that if
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the criminal case does not proceed-or its dispbsal is being unduly delayed, the
departmental proceedings, even if they are stayed on account of the pendency
of the criminal case, can be resumed and proceéded with so as to conclude
them at an early date. : '

16. Inthe present case trial in the criminal case is not concluded till now.
As per the submission of counsel for petitioner prosecution witness in the
criminal case are not turning up. Counsel for the petitioner has also-failed to
point out the prejudice which may be ¢aused on account of simultaneous
continuation of both proceedings. Hence staying the departmental enquiry at
this point of time is not found just and proper. : :

17.  Intheaforesaid circumstances the writ petition is found to be devoid
of any merit which is accordingly dismissed. .

Petition dismissed.

LL.R. [2016] M.P,, 2779
WRIT PETITION
Before Mr. Justice Vivek Agarwal
W.P. No. 2833/2010 (I)(Gwalior) decided-on 14 June, 2016
¢ lol

SHRUIWAREHOUSE . ...Petitioner -
Vs. ' : SEE
MP STATE CIVIL SUPPLIES _

_ CORPORATIONLTD. & ors. . ...Respondents

A. Civil Procedure Code (5 of 1908), Section 89 Order 7
Rule 10 & 11 - Dismissal of suit for lack of jurisdiction directing to
avail the alternative remedy - Facts - Suit of the plaintiff/petitioner
was dismissed with a direction to refer the matter to the arbitrator
vide order dated 11.11.2009 - Petitioner filed application before trial
court for refund of court fe;e after dismissal of suit which was rejected
- Held - Suit was dismissed accepting application of defendant under
Order 7 Rule 11 being not maintainable within the jurisdiction of trial
court in view of the stipulations of agreement between the parties and
on the ground of availability of alternative remedy - None of the
ingredients of Section 89 is available in the present case as it was a
contested matter without there being any consent of the petitioner to
-refer the matter o arbitration. _— - (Paras 4 to 8)

\'\\
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_ B. Court Fees Act (7 of 1870), Section 16 - Refund of Court
Fee - Held - Section 16 provides for refund of court fee in case dispute
is settled in terms of Section 89 C.P.C. and since in the present case
suit was not decided in terms of requirements of Section 89, plaintiff
not entitled to refund of court fee - Petition dismissed. (Para9)
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" Cases referred:

. AIR 1959 Punjab 629, AIR 1965‘} Andhra Pradesh 68, AIR 1969
Delhi 130. : :

D.D. B'ar;sal, for the petitioner.
Vilas Tikhe, for the respondents No. 1 to 4.
' Praveen Newaskar, G.A. for the respondent No. 5/State.

.ORDER -

VIVEK AGARWAL, J. :- In this writ petition, petitioner has challenged
the order dated 01.04.2010 passed by 3rd Additional District Judge, Morena
in Civil Suit No. 1B/2009. The petitioner had filed an application for refund of
Court fees of Rs. 20,640/- after dismissal of the suit No. 1B/2009 which was

£3
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filed on 06.07.2009. In the said suit, respondent No. 4 had filed an application
under Order 7 Rule 11 of CPC which was decided vide order dated 11.11.2009
and suit of the plaintiff was dismissed with a direction that- matter be referred
to an arbitrator. _ -

P

2. In the present petition, petitioner claimed refund of the Cm;rt feeson
the ground that when the suit was returned for filing before the Céurt of
competent jurisdiction, in terms of the Provisions contained in Order 7 Rule
10 CPC petitioner is entitled to refund of the Court fees. It is further submitted
that the Proceedings of the trial Court will be deemed to be proceedings
urider Section 89 of CPC and, therefore, order dated 11.11.2009 being an
order under Section 89 of CPC, petitioner is entitled for refund of Court fees.
He has also referred to Section 16 of the Court Fees Act,1870 in support of
the claim that petitioner is entitled to a certificate from the Court authorizing
him to receive back the Court fee from the Collector, the full amount of the
fee be paid in respect of such plaint. The petitioner has referred to few decisions

in support of his claim for refiind of the Court fees. The first decision is of

Punjab and Haryana High Court in the matter of Bhura Mal Dan Dayal V.
Imprial Flour Mills Limited and Ors. as reported in AIR 1959 Punjab 629
in’ support of his claim for refund of Court fees. Facts of the present case are
totally different from the facts of the case of Bhurd Mal Dan Dayal Vs.
Imprial Flour Mills Limited and Ors. in as much as in the later case Court

having no jurisdiction over the subject matter of the suit had returned the -

plaint for presentation to the appropriate Court of competent jurisdiction.
This Court has already observed that Provisions of Order 7 Rule 10 will be
applicable only when plaint is returned for being presented to the appropriate
Court but in the present case as plaint was not returned, ratio of this decision
will not help the petitioner. ' '

3. Petitioner has similarly relied on the decision in the case of Mamidi
Lakshminayana Vs. Akula Satyanarayana gnd Ors.. as reported in AIR
1963 Andra Pradesh 68. In that case also on the basis of peculiarity jurisdiction,
the plaint was returned for presentation before the appropriate Court, therefore,
again ratio of the said decision is not in favour of the petitioner and facts are
distiriguishable. Petitioner has also placed reliance on the decision of the Delhi
High Court as reported in AIR 1969 Delhi 130 in case of Chief Controlling
Revenue Authority and another Vs. Fertilizer Corporation of India Ltd.
And others. Facts of that case are also different where the plaint was returned

)]
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by Hoshiyarpur Civil Court for being presented to a competent Cém‘t at Delhi
as the territorial jurisdiction of the subject matter of the suit was not with the
Hoshiyarpur Civil Court.

‘4., The question for adjudication in the present case is whether the order

dated 11.11.2009 will fall within the purview of Section 89 of CPC or within
the purview of Order 7 Rule 10 of CPC, thus, entitling the petitioner to invoke
the Provisions of Section 16 of the Court Fees Act 1870. -

5. This Court has perused the record and it is apparent from the order
dated 11.11.2009 that defendant No. 4 had moved an application urider Order
7 Rule 11read with Section 151 of CPC. It was submitted by the defendant
No. 4 that a Jease agreement was executed between the parties on 02.06.2008
and the said lease agreement provides for referring a dispute between the
parties to an arbitrator, whose decision shall be binding on both the parties.
The plaintiffhad filed reply to the said application under Order 7 Rule 11 and
had contested that defendant No. 4 has since not paid the rent, therefore, the
dispute need not be referred to the arbitrator and the objection raised by the

defendant No. 4 is unnecessary. It was also submitted that such application

was filed merely to delay the proceedmgs .

6. After hearingt the parties, Icarned 3rd Additional Dlstnct Judge, Morena

_had accepted the appllcatlon under Order 7 Rule 11 of CPC and had dismissed

the suit on the ground of suit being not maintainable within the jurisdiction of
learned trial Court in terms of the stipulations of the agreement, it is apparent
from the order dated 11.11.2009 that the suit was not returned for filing before
the arbitrator,

7. At this stage, it will be profitable to refer to Sectlon 89 of CPC which

reads as under:-
i

“It is apparent that where it appears to the Court that there exist
element of settlement acceptable to the parties, it is the Court”
may formulate the terms of possible settlement and refer the same
for arbitration. Thus the basic requirement of tracing into service,
the Provisions of Section 89 of CPC is that the Court should be
satisfied of availability elements of a settlement, those elements
should be acceptable to the parties and then the Court should
-formulate the terms of a possible settlement and refer them to
either arbitration, conciliation, judicial settlement including

i



LL.R.[2016]M.P. M.K. Dwivedi Vs. Special Police Esta.(DB) 2783.
settlement through LokAdalat or med1at10n

8. -In the present case none of the ingredients of Sectlon 89 of CPC.are
available as the Civil suit was a contested matter in which objection of the
respondent No. 4 has been sustained and upheld by the learned trial Cout

* (sic:Court) without there being any consent of the present petitioner to amicably

_ take the matter to arbitration. Thereforé, it can not be said that the order dated
11.11.2009 meet the requirements of Section 89 of CPC. Similarly Order 7 Rule
10 of CPC provides that subject to the provisions to the Order 7 Rule 10 Aof
CPC the plaint shall at any stage of the suit be returned to be presented to the
Court in which the suit should have been instituted. In the present case it is apparent
from the order dated 11.11.2009,annexure P/3 that the plaint was not returned
for presenting before the appropriate Court. In the present case objection of the

" defendant No. 4 was upheld and the suit was dismissed on the ground.of lack of
jurisdiction due to availability of altemate remedy of arbitration.

9. Section 16 of the Court Fees Act, 1870 provides for refund of fee
‘where a suit/dispute is settled in terms of Section 89 of CPC,1908. As has
been observed above the suit in‘question was not decided in terms of the
requirement of Section 89 of CPC, therefore, there is'no infirmity in the order
dated 01.04.2010 passed by the Court of 3rd Additional District Judge,

Morena. Thus, this writ petition under Article 227 of,Constxtutlon of India
fails and is dismissed.,

& .

Parties to bear their own cost.
Petition dismissed.

LL.R. [2016] M.P., 2783
: WRIT PETITION
Before Mr. Justice S.K. Seth & Mr. Justice H.F. Singh
-+ W.P.No. 17859/2015 (Jabalpur) decided on 5 July, 2016

'MAHENDRA KUMAR DWIV(EDI ...Petitioner
Vs. .
SPECIAL POLICE ESTABLISHMENT S
(LOKAYUKT ORGANIZATION) BHOPAL ...Respondent

" Constitution - Article 226 - Quashing of FIR - Complainant

was told to pay illegal gratification for his posting - FIR reflects that '

when complaint was made to Lokayukt a digital voice recorder was
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provided to complainant for recording conversation - After obtaining

" recorded conversation trap was set up - Rs. 10,000/- and the document

pertaining to posting of complainant was also seized - Held -
Complamant has made clear and specific allegation against the
petitioner - Allegations clearly constitute a cognizable offence - No
case to excrcise extraordmary or mherent powers to quash the FIR -
Petition is dismissed. . (Paras 7 & 8)
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Case referred: ,: .

AIR 1992 SC-629.

Manish Datt with Yash Su;.)ni , for the petitioner.
Pankaj Dubey, Standing Counsel for Lokayukt.

ORDER
" The Order 'of the Court was  delivered by :

H.P. SNGH, J. :- By the present petition under Article 226 of the Constitution |

of India, petitioner is seeking relief of quashing the FIR bearing Crime No. 5/
2015 dated 04.01.2015 under Section 7, 13 (1)(d) and Section 13 (2) of
Prevention of Cotruption Act, 1988, registered by Special Police (Lokayukt),
Bhopal against the petitioner. :

2. Facts relevant for d1sposal of this petition, in nutshell are that during -

the relevant period the petitioner was posted as District Education Officer
(for short the D.E.O.), Panna. Complainant-Ravishankar Danayak was
attached to the Office of D.E.O. in capacity of Teacher. He had made
application to the petitioner on three occasions for his posting but he-was not

wa|
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posted anywhere. When he met the co-accused Khuman Prajapati, posted in
Ofiice of D.E.O., he was told to pay illegal gratification then only he would
get the posting order. On this, complainant Ravishankar Danayak made a
written complaint to the Superintendent of Police, Special Police Establishment
(Lokayukt) Sagar stating these allegations. On basis of complaint, a Digital
Voice Recorder was given to the complainant for recording the conversation.
After obtaining the recorded conversation a trap was set up and according to
prosecution’Rs. 10,000/- was recovered from co-accused who had rccelved
the illegal gratification on behalf the petitioner.

3..  Atthattime petitioner was s also present in his office. The document
pertaining to posting of the complainant was also seized. The complainant has
made specific allegation against the petitioner. On the basis of written complaint
given by complainant and completmg the trap proceeding, FIR had beenlodged
by respondent. The investigation is in process.

4. Learned counsel for petitioner has submitted that it is apparent from
the FIR that petitioner had not directly demanded any illegal gratification from
the complainant, the FIR against petitioner on the basis of false complaint is
not only an abuse of process of law but riddled with malice and no prima
facie oﬂ'ence under Section 7 of Prevention of Corruption Act is made out.

5. In State of Haryana Vs. Bhajan Lal (AIR 1992 SC 629), Hon'ble
the Supreme Court has held that in following categories of cases, the High
Court may in exeicise of powers under Article 226 of Constitution of India or
under Section 482 Cr.P.C. may interfere in proceeding relating to cognizablé
offences to prevent abuse of the process of any court or otherwise to secure
the ends of justice. However, power should be exercised sparingly and that .
too in the rarest of rare cases. It was held as under:-

“1. Where the allegations made in the First Information
Report or the complaint, even if they are taken at their face
value and accepted in their entirety do not prima facie
constitute any offence or make out a case against the accused.

2. Where the allegations in the First Information Report
and other materials, if any, accompanying the F.LR. donot _
-disclose a cognizable offence, justifying an investigation by
- police officers under Section 156(1) of the Code except under
an order of a Magistrate within the purview of Section 155(2)

~
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of the Code.

3. Where the un-controverted allegations made in the FIR
or complaint and the evidence collected in support of the same
do not disclose the commission of any offence and make out a
case against the accused.

4, Where, the allegations in the F.L.R. do not constitute a
cognizable offence, but constitute only a non-cognizable by a
police officer without an order of a Magistrate as contemplated
under Section 155(2) of the Code.

5. Where the allegatlons made in the FIR or complaint
are so absurd and inherently improbable on the basis of which
no prudent person can ever reach a just conclusion that there
is sufficient ground for proceedings against the accused.

6. Where there is an express legal bar engrafted in any of
the provisions of the Code or the concerned Act (under which
a criminal proceeding is instituted) to the institution and
continuance of the proceedings and/or where there s a specific
provision in the Code or the concerned Act, providing
efficacious redress for the grievance of the aggrieved party.

7. Where a criminal proceeding is manifestly attended with
" mala fide and/or where the proceeding is maliciously instituted
with an ulterior motive for wreaking vengeance on the accused
and with a view to spite him due to private and personal grudge.”

6. It is argued on behalf of the petitioner that when petitioner legally
refused to do wrong posting of the complainant, later had a grudge against the
petitioner and made a false complaint against him. Even assuming that
complainant has lodged the complaint only on account of his personal animosity
‘that, by itself, will not be a ground to discard the complaint containing serious
allegations which have to be tested and weighed after the evidence is collected.

7. Perusal of complaints given by complainant and said FIR reflects that
a voice recorder was given to complainant and then complainant had a talk
with petitioner on 31.12.2014 and during the conversation petitioner assured
that he would issue the posting order after payment was received on his behalf
by the co-accused Khuman Prajapati a clerk posted in office of D.E.O. Panna.
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In this relation relevant portion which has been written in FIR is as follows :- -
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8. After giving careful consideration to the facts alleged and submissions
made by learned counsel for the petitioner it appears that the complainant has

" made clear and specific allegation against the petitioner. The allegations made

in the complaint, in our considered opinion do clearly constitute a cognizable
offence justifying the reglstratlon of a case and an investigation thereon and
this case does not fall under anyone of the categories of the cases formulated

_ in State of Haryana (supra) calling for the exercise of extra-ordinary or

inherent powers of the High Court to quash the FIR itself.

9. - Inview of the aforesaid, the petition has no merit and is accordingly
dismissed. :

Petition dismissed.

LL.R. [2016] M.P., 2787
WRIT PETITION
Before Mr. Justice S.K. Seth :
W.P. No. 6106/2016 (Jabalpur) decided on 4 August, 2016

KUNTI SINGH (SMT) T ...Petitioner
Vs. ‘ '
STATEOFM.P. &ors. . ' _...Respondents

Constitution - Article 226 Writ - Maintainability - Order—
passed by Collector/Secretary, District ‘E-Governance Society was
called in question whereby, the contract granted to the petitioner was

- terminated on the ground that despite successfully running Lok Seva

Kendra and without giving any notice regarding deficiency of service,
contract was not renewed and a fresh RFP (Request for Proposal) was
issued - Held - Since it was a pure and simple contract given to the
petitioner to run Lok Seva Kendra, no time limit was vested in the
petition to claim renewal of the contract - It is the discretion of the

- employer either to renew the contract or to issue fresh RFP - Same
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can not be questioned unless it is arbitrary or tainted with malafide to
achieve some hidden agenda - Controversy is purely in the realm of
coniract - Writ Petitions in such cases are not maintainable - Petition
1s dismissed. . : (Paras 9,10 & 11)
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Case referred:
(2014) 3 SCC 760.

D.K. Tripathi, for the petitioner.
D.K. Bohre, G.A. for the respondents No. 1 & 2.
Sanket Shrivastava, for the respondent No. 3.

ORDER

S.K. SETH, J. :- Secretary, District E-Governance Society, Chhatarpur
issued Request For Proposal (RFP) on 17.5.2012 for selection of eligible
bidder for establishing operating and maintaining Lok Seva Kendra at Rajnagar,

. District-Chhatarpur. After evaluation of bids, the Secretary had adcepted the .

bid of M/s. Smt. Kunti Singh Gautam and issued Letter.of Acceptance on
9.7.2012 (LOA). Pursuant to this, a contract was entered into between the
Secretary E-Governance Society on the one part and Smt. Kunti Singh Gautam
on the other part. As per the terms and conditions of the agreement the contract

was fora period of 3 years. Copy of the RFP and the agreement is on record.

as Annexure-P-5 to the writ petition. The LOA is also on recbrd as Annexure-
P-4.

»n
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2. Grievance of the petitioner is that despite successfully running the Lok
Seva Kendra, the petitioner was never given any notice regarding deficiency
of service and contract was not renewed and a fresh RFP was issued by the
respondents on 5.2.2016. Petitioner is, therefore, challenging the order dated
11.2.2016 passed by Collector/Secretary, District E-Governance Society,
District-Chhatarpur. By the said order, earlier contract granted in favour of
the petitioner was terminated and the order further says that the petitioner
was found 1ne11g1ble for renewal of the contract.

3. Respondents No.1 and 2 have filed reply and along with the reply
they have filed various communication issued to the petitioner to remove
- various deficiency pointed out there-in during the period of contract. It is
specifically denied that no notice was given to the petitioner. It is also submitted
that the term of contract for 3 years is over, therefore, the respondents are
well within their rights not to renew the contract and issued a fresh RFP.

4, Initially, respondent No.3 Arvind Gupta files an application for

“intervention pointing out that in pursuance of the fresh RFP, his bid has been
accepted for running the Lok Seva Kendra at Rajnagar. He also filed certain
more documents along with the application for intervention. However, later
on, he has been joined as a respondent in the writ petition and Shri Shrivastava
appearing for respondent No.3 submitted that he relying on the documents
filed along with the application for intervention as a sufficient and complete
answer to the writ petition. -

5. Shri Tripathi counsel for the petitioner invited attention to sub clause
(d) and sub clause (0) of clause 5.1 of RFP to submit that the Secretary, E-
Governance Society did not provide necessary trading to operator and his
employees. It was also submitted that the Secretary, E-Governance Society
failed to provide SWAN connectivity to the operator at the Lok Seva Kendra
and therefore, no blame can be attached to the petitioner and she was fully
eligible for renewal of the contract and the order impugned Annexure-P-1 is
therefore, unsustainable and liable to be quashed.

6. On the other hand, Smt. Bohre appearing for the respondents No.1
and 2 invited attention to the documents filed along with the application for
taking additional documents on record and especially the notice dated
10.7.2015 issued by the Collector/Secretary, E-Governance Society to the _
petitioner on the subject of deficiency of service and slack operation of the
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Lok Seva Kendra. The Lok Seva Kendra, Rajnagar District —Chhatarpur
- was inspected by the Collector and he noticed as under:-
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7. Smt. Bohre appearing for the respondents No.1 and 2 submitted that .
in view of the various communication issued from time to time to the petitioner,
itis clear that deficiency of the service and slackness was writ large in providing
the Online facilities to the villagers in remote places for small things like obtaining
~ caste certificate, death certificate etc., without going from village to the District
Head Quarter or the.State Head Quarter. She, therefore, submits that no
_interference is called for with Annexure-P-1 or Annexure-P-2.

8. Shri Shrivastava, appearing for the respondent No.3 invited attention
to clause No.11 of RFP documents/agreement which requires that an
application for renewal the operator is required to submit at least 6 months
prior to the expiry of agreement an application in writing to show his willingness
to’continue to operate the Lok Sewa Kendra for a further period of 3 years.
His contention is that, no such application for renewal has been filed by the
petitioner. In support of this contention, he invited attention to Annexure-8
filed along with his application for intervention. He, therefore, submitted that
the petitioner having failed to submit a written application in 6 months prior to
the date of expiry, therefore, petitioner is not entitled for renewal. He also
invited attention to clause No.15 read with clause 15.2 which provides
mechanism for dispute resolution, either by amicable settlement or by arbitration
by named arbitrator: He, therefore, submitted that the petitioner had an
adequate, efficacious, alternative remedy hence petition is therefore, liable to
be dismissed on this ground.
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9. After having heard rival submissions at length and having considered
material on record, one thing is very clear that it was a pure and simple contract
given to the petitioner to run Lok Sewa Kendra at Rajnagar District-
Chhattarpur. By the said contract, no time was vested in the petition to claim
renewal of the contract, It is within the discretion of the employer to renew
the contract or issue fresh RFP and petitioner is nobody to question that
decision unless it is arbitrary or tainted with mala fide to achieve some hidden
agenda. As it is well settled by the decision of the Supreme Court in the case
of Maa Binda Express Carrier & Another Vs. North-East Frontier Railway
& Others reported in (2014) 3 SCC 760.

10.  Itisnot the case of the petitioner that the RFP has been issued with some
ulterior motive or to achieve hidden agenda. There is neither pleadings in this regard
norcogentmaterial has been placed. Only submission of Shri Tripathi is that the issuance
of fresh RFP is mala fide because respondents had made up their mind before the

contract period was over. Except this bald and sweeping assertion, without any
* supportive material, this plea cannot be accepted, merely, because responderits had
_decided toissue fresh RFP though the contract period was not over. It does not mean
that they are acting with mala fide.

I1. - Ashas been said hereinabove the controversy is purely in the realm of
contract, therefore, a writ petition in such cases are not maintainable.
Consequently, writ petitions are hereby dismissed. Interim order passed in
favour of the petitioner stands vacated.

12.  Letacopy ofthis order be_ retained in the file of W.P. No.6068/2016.
Petition dismissed,
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APPELLATE CIVIL
Before Mr. Justice Alok Aradhe & Mr. Justice Vivek Agarwal
F.A. No. 144/2007 (Gwalior) decided on 21 April, 2016

VIJAY & SONS (M/S), MUNGAVALI ...Appellant
Vs.

SHIVPURI GUNA KSHETRIYAGRAMIN BANK & anr. ...Respondents
(Alongwith F.A. No. 444/2006, F.A. No. 166/2006 & F.A. No. 167/2006)
Contract Act (9 of 1872), Section 176 - Rights of Pawnee in
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case of default by Pawnor - Held - In case of default by Pawnor, a
Pawnee may bring a suit upon the debt and he may retain the pawn as

a collateral security, or he may sell it giving the Pawnor reasonable -

‘notice of sale - The Pawnee cannot be permitted to recover the debt as
well as to retain the pledged goods - The right to sue for debt assumes
that he is in a position to redeliver thé goods on payment of the debt
and therefore, if he has put himself in a position where he is not able to
redeliver the goods he cannot obtain a decree - A pawnee has both
collateral and concurrent rights and can institute suit for the purpose
of realization of said debt or promise while retaining the goods as

collateral security - In the peculiar fact situation of the case as the -

plaintiff bank failed to sell the food grains which were perishable in
nature despite request by the defendant and taking into account the
* fact that plaintif bank is not in a position to deliver the food grains now,
the Court directed that the plaintiff bank shall be entitled to recover
the amount of debt along with 20% quarterly interest after adjusting
the value of the food grains. (Paras 13, 14, 15, 21 & 23)

HIAST ST (1872 ®1 9), amer 176 — PRAwal g1 aafinsa &Y
W ¥ Ader @ aftmr — afifeiRe - Ardeal g7t afes @
¥ ¥, AR o1 W 919 o1 W @ gen wwifaw aReR @ o
q Pt 1 yRienRa &) w@ar @ aerar Prdieal @ Rwa w1 ghaga
Aifew T T WS AHy T wdar @ - ARdler B A W @
UiETeT 3 Wier T A Al 3 agafy T @ wnwesd — w0 3 9
A @7 ARBR I8 TRvT YT @ 5 wor W Wed I W I8 A w6t
s v B Reafy 7 2 ailv gwfa, aft 9o W wt o= Refy o amar
8 9§l 9% W Tue o%d F anef 7 ue 9w R el 78 o wwar
— frdlsr @t duifss Ay wedl @9 aftrer gra 2 sitv wuffas
qﬁtgﬁ*ﬁqﬁ'ﬂmﬁuﬁmﬁamﬂngmmmaﬁmﬁn
@ AT Y % WRAT BT AFaT ¥ — yovw 9 fafire qearere Rerfy
A, 4f% ot 3%, wfaardt g Prdes o @ qaaE R ey @
W,mﬁmmﬂ'mmmvwmaﬁﬁiﬂﬁﬁagqﬁ;

) 4% a7 @ e Wt @) Refy ¥ w8 2, wumamew ¥ PR

o f5 ol 4o o 3 W B emEiite w9 @ uwE 20%
AMD =T F T =T P TG I § AY TR B

.

Cases referred:

AIR 1967 SC 1322, AIR 1981 SC 1711, 1988-JLJ 618, 1995 MPLJ

-



LL.R.[2016]M.F. Vijay & Sons Vs. $.G. Kshetriya Gramin Bank (DB) 2793

1004, AIR 1992 MP 45, AIR 2000 BOMBAY 151, AIR 1991 DELHI 278,
- AIR 1985 SC 520, AIR 2007 SC 2804, (2015) 3 SCC 363.

D.D. Bansal, forthe appellant in F.A. No.144/2007 & F.A. No. 444/
2006.

D.S. Chauhan, for the respondent No. 1 in F.A. No. 144/2007 &
F.A. No. 444/2006 and for the appellant in F.A. No. 166/2006 & F.A. No.
167/2006. .

None for the respondent No. 2, though served in F.A. No. 144/2007
& F.A. No. 444/2006. '

None for the respondents, though served in F.A. No. 166/2006 &
F.A. No. 167/2006.

JUDGMENT

The Judgment of the Court was delivered by :-

ALOK ARADEE, J. :- In this bunch of appeals, since common question of law
and facts.arise for considération, they are heard analo gously and are being
decided by the common judgment and decree. First Appeal No. 144/2007 as
well as First Appeal No. 444/2006 have been filed by defendant No.1 being
aggrieved by the judgment and decree passed in Civil Suit No. 3B/2002 and
judgment and decree passed in Civil Suit No. 4B/2002 respectively, by which
the claim of the plaintiff-Bank has been decreed. First Appeal No. 166/2006
and First Appeal No.167/2006 have been filed by the plaintiff-Bank against
the judgment and decree passed in the aforesaid Civil Suits, by which the
defendant No.2 has been exonerated from 1+1/5 Jiability. In orderto appreciate
the challenge of the parties to the impugned judgments and decrees, relevant
facts need mention which are stated infra.

2. The respondent No.1, namely Shivpuri Guna Kshetriya Gramin Bank,
is a Bank incorporated under the Kshetriya Bank Adhiniyam, 1976 and has

. itsbranch at Mungaoli, District Guna. The plaintiff-Bank filed a suit, namely,
Civil Suit No.3-B/2002 for recovery of an amount to the tune of Rs. 4,85,159/-
against the defendants inter alia on the ground that defendant No. 1(a) and
defendant No. 1(b) submitted an application on 26.11.1998 for sanction of -
the loan to.the tune of Rs. 1,07,000/- and pledged the receipt No.42505 in
respect of food grains stored in the warchouse of defendant No.2. The
defendant No.1 also agreed that in case of non-payment of the loan, the Bank
shall have the authority to sell the food grains stored in the warehouse and to
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recover the amount of loan. The in-charge of the godown of defendant No.2,

- namely Mr. Ram Govind Sharma also endorsed the lien notes on the receipt.
It was also averred that respondent No.l again applied for a loan of
Rs.99,000/- on26.11.1998 and executed riecessary documents and pledged
the receipt bearing No. 43531 in respect of food grains stored in the warehouse
of defendant No.2 and empowered the Bank that in case of default by the
defendant No.1, in respect of repayment of the amount of loan, the Bank can
sell the food grains stored in the warehouse and can recover the same. It was
further pleaded that defendant No.1 again on 30.3.1999 applied for a loan of
Rs. 1,35,000/- and executed necessary documents and pledged the receipt
No.42588 in respect of the food grains which were stored in the warehouse
of defendant No.2. The godown in-charge endorsed the lien note on the receipt
and the Bank was given the authority to sell the food grains in case of default
in repayment of loan by defendant No.1. It is the case of the plaintiff that the
aforesaid amounts by way of was extended to defendant No.1 by way of
cash credit facility subject to payment of interest at the rate 0of 20% per annum
with quarterly rests. :

3. The defendant No.1 did not repay the aforesaid amount within the
prescribed time and, therefore, a notice dated 24.2.2000 was sent to the
defendant to repay the amount of loan. On receipt of the notice, the defendant
No.1 made part payment of the amount of loan but ¢ould not repay the entire
amount. Accordingly, the civil suit No. 3B/2002 seeking recovery of amount
to the tune of Rs.4,85,159/- along with interest was filed. Similarly, the plaintiff-
Bank on the same set of averments filed another suit, namely Civil Suit No.
4B/2002 fof recovery of the amount of Rs.6,82,668/- along with interest.

4. The defendant No.1 filed written statement in Civil Suit No. 3B/02 in
which inter alia it was admitted that the sum of Rs.3,44 ,383/- was given to
him by way of cash credit facility by the Bank. However, it was. denied that he
had executed any agreement in respect of rate of interest, It was also pleaded
. that the defendant No.1 had pledged the receipt of food grains stored in the
warehouse of defendant No.2. It was also pleaded that the defendant No.1
had informed in writing to the Bank that in case the amount of loan is not
repaid, the Bank can sell the food grains stored in the warehouse of defendant
No.2. It was further pleaded that since financial condition of defendant No. 1
was not good, therefore, he could not repay the amount of loan and despite
"being aware about the financial condition of defendant No.1, the plaintiff-
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Bank did not take any steps to sell the food grains. Therefore, the defendant
No.1 is not liable to pay interest from 28.2,2000. It was also averred that the
market value of the food grains stored in the warehouse of defendant No.2
was 6,45,405/-, whereas the amount of loan was only Rs.3,44,383/-,
therefore, the same could have been easily adjusted. It was further pleaded
that the liability, if any, is of defendant No.2 as well.

5. The defendant No.2 also filed the written statement in which the claJm
of the plaintiff'was denied. It was also denied that defendant No.2 had pledged
the receipt of warehouse with the plaintiff-Bank. It was pleaded that the in-
charge of the godown, namely, Mr. Govind Sharma had prepared forged
receipts in connivance with the defendant No.1. It was averred that the in-
charge of the godown was not authorized to execute the lien note. It was
further pleaded that on physical verification of the godown, it was found that
the forged receipts were prepared without keeping the material-in the
warehouse. Therefore, the First Information Report was lodged in Police
Station, Mungaoli and thereupon offences under Sections 467,468 and 420
of the Indian Penal Code were registered. Similar defence was taken by
defendants No. 1 & 2 in Civil Suit No. 4B/02 as well.

6. The trial Court vide judgment and decree dated 15.12.2005 inter alia
held that defendant No.1 had availed of the cash credit facilities from plaintiff-
Bank and had pledged the receipts, under Section 176 of the Contract Act,
1872 the plaintiff-Bank had the authority to sue for the debt, while retaining
the pawn as collateral security. On the basis of pro-notes executed by defendant
No.1 it was held that rate of interest was 20% with quarterly rests. It was
further held that Bank merely sent notices to defendant No.2 and did not
send the receipts to defendant No.2, therefore in view of Section 17 of Madhya
Pradesh Agriculture Warehouse Act, 1947, the defendant No.2 could not
have handed over the food grains to the plaintiff-bank . It was.also held that
the Bank did not physically verify the fact whether food grains were stored
with defendant No.2 and on mere completion of formalities on paper, loan
was sanctioned to defendarit No.1. On the basis of evidence of Farhat Ali
(DW.2), it was held that Ram Govind Sharma, the erstwhile godown in-charge
prepared the forged receipts and criminal case is pending against him for
offences under Sections 467, 468 and 420 of the Indian Penal Code and,

therefore, defendarit No.2 is not liable to make payment of the decretal amount.

The trial Court also recorded a finding that though plaintiff-Bank is entitled to
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receive food grains but no food grains are stored in the warehouse of defendant
No.2, Accordingly, the suits, namely, Civil Suits Number 3B/2002 and 4B/
2002 were decreed along with interest at the rate for a sum of Rs.4,85,169/-
and Rs.6,82,668/- respectively along with 20% interest with quarterly rest
from the date of institution of suits till realization of the amount in question.

7. Learned counsel for the appellant in First Appeal No. 144/2007 and
First Appeal No.444/2006 has invited the attention of this Court to Section
176 of the Contract Act (hereinafter referred to as 'the Act') and has submitted
that the defendant No. 1 had authorised the bank to sell the food grains pledged
with it, in the case of default being made by the defendant No.1 and, therefore,
the bank could have filed the suit for recovery of the amount in question, only
after it had sold the food grains. It is also argued that there is no averment in
the plaint regarding cheating by the defendant No.2 and no counter claim has
been filed by the defendant No.2. Alternatively, it was submitted that the suit,
should have been decreed against the defendant No.2 as well, and both the
defendants should have been held jointly and severally liable for payment of
the amount. It was submitted that there was no contract with regardto payment -
of interest and, therefore, the grant of interest by the trial court at the rate of
20% along with quarterly rest is arbitrary and is excessive. It is further submitted
that the suit filed by the plaintiffis not maintainable and no amount of evidence
can be looked into in the absence of pleadings. In support of aforesaid
submissions, learned counsel for the appellant has placed reliance on the
decisions of Supreme Court in Lallan Prasad v. Rahmat Ali and another
(AIR 1967 SC 1322); Hasmat Rai and another vs. Raghunath Prasad
(AIR 1981 SC 171 1); Central Bank of India vs. M/s Grains. and Gunny
Agencies and others (1988 JLJ 618); Punjab and Sind Bank Gwalior vs.
Nagrath Industries (Pvt) Ltd. and others (1995 MPLI 1004).

8. 'On the other hand, learned counsel for the plaintiff-bank in First Appéal
No. 166/2006 and First Appeal No. 167/2006 has adopted the submissions
made by learned counsel for the appellant in First Appeal No.144/2007 and
First Appeal No.444/2006 and has submitted that the trial Court has grossly
erred in exonerating the defendant No.2 from.1+1/5 liability to make payment
of the decretal amount and defendant No.2 should have been held jointly and
severally liable along with defendant No.1 to.make payment of the loan. It is
further submitted that after filing of the written statement by the defendant
'No.2, it came to the knowledge of the plaintiff that the food grains are not in
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existence in the warehouse of defendant No.2. It was also pleaded that the
food grains which were stored in the godown were lateron removed at the
time of filing of the suit and, therefore, the bank was left with no option but to
file the suit for recovery of the amount in question. While referring to Section -
176 of the Act, it is contended that the plaintiff has two options, namely, to file
a suit against the pawnor upon the debt or promise, and retain the goods
. pledged as a collateral security or to sell the goods pledged by giving the
pawnor reasonable notice of sale. In support of aforesaid submissions,
reference has been made to decisions in the cases of Kamla Prasad Jadawal
vs. Punjab National Bank. New Delhi & others (AIR 1992 MP 45); State
Bank of India vs. Smt. Neela Ashok Naik and another (AIR-2000
BOMBAY 151); Bank of Maharashtra vs.. M/s Racmann Auto (P) Ltd.
(AIR 1991 DELHI 278).

9. We have considered the sibmissions made by learned counsel for
parties. At this stage, we may advert to the pleadings of the parties and the
evidence led by them. The plaintiff in the plaints filed in Civil Suit No.3B/2002
and Civil Suit No.4B/2002, in unequivocal terms has admitted that amount of
loan was sanctioned in favour of the defendant No.1 after pledging the
warehouse receipts in respect of the food grains kept in the warehouse of
defendant No.2. This fact is evident from the averments made in paragraphs
2,3,6,7 and 10 to 21 and 26 of the plaint in Civil Suit No.3B/2002. Similar
averments have been made in paras 2,4,6,7,8 and 10 to 21 in Civil Suit No.
4B/2002.

10.  Vishnu Kumar Parashar, Branch Manager of the bank, who has been
examined as PW.1 in Civil Suit No.3B/2002, in paragraph 32 of the cross-
examination, has admitted that the fact that the food grains have been stored
in the godown was verified by the Incharge of the godown and the plaintiff-
bank had got an authority letter executed from the defendant No.1 thatin
case of default, the plaintiff-bank will have the authority to sell the food grains.
Similarly, in paragraph 34 of the cross-examination, the aforesaid witness has
admitted that the food grains stored in the godown were not sold. In paragraph
36 of the cross-examination, it has been admitted by the aforesaid witness
that in view of receipts, namely, Exhibits P/3, P/14 and P/25, the loan has
Jbeen advanced to defendant No.1, and the document of title in respect of
food grains stored in the warehouse were with the plaintiff-bank. In paragraph
38 of his cross-examination, it has further been admitted that he along with
other officers had visited godown and godown incharge had renewed the -
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receipts pledged in favour of the bank. Another witness, namely, Anand Kumar,
Branch Manager of the Bank, has been examined as PW.2 in Civil Suit No.3B/
2002, who in paragraphs 23 and 24 of his cross-examination has admitted
that the food grains of which reference was made in the receipts, namely,
Exhibits P/3, P/14 and P/25, were kept in the godown of defendant No.2 and
the receipts were pledged with the bank. It has further been admitted that.
bank was given the authority to sell the food grains in case of default being
made by the defendant No.1 in repayment of the amount of loan.

11.  Anil Kumar, who has been examined as DW.1 in Civil Suit No. 3B/
2002 has admitted in his examination in chief that on pledging the receipts of
food grains stored in the warehouse of defendant No.2, he had obtained the
loan from the plaintiff-bank, and subsequently the receipts were renewed by
Godown Incharge and that he had made request to the bank to sell the food
grains stored in the warehouse of defendant No.2. In para 31 of his cross-
examination aforesaid witness has not denied signature of Sunil Kumar on
Ex.P/35. Sayyed Farhat Ali (DW.2) in Civil Suit No.3B/2002 in paragraph 5
of his cross-examination has admitted that Ramgovind Sharma was Incharge -
of the godown. In paragraph 14 of his cross-examination, he has stated that
he has no knowledge whether the officers of the bank have physically verified
the stock kept in the ware house.

12.  In Civil Suit No. 4B/2002, Vishnu Kumar, PW.1, in para 33 of his
cross-examination has admitted that prior to sanction of loan, Exhibits P/7,
P/14, P/23 and P/24 were verified and signatures of godown incharge were
verified by higher officers of the Bank. It is further admitted by him that the
aforesaid receipts were renewed. In para 34 of his cross-examination, it is
admitted by him that food grains pledged vide receipts in question were stored
in the godown of defendant No.2 and the plaintiff-bank had authority to sell
the same. It is also admitted by him that defendant No.1 had.given notice that
since his financial condition is not good, the food grains should be auctioned.
In para 35 of his cross-examination, it is admitted by him that godown incharge
while renewing the receipts had certified the fact that food grains are properly
and safely stored. Anand Kumar (PW.2) has stated in para 24 of his cross-
examination that Bank had the authority to sell the food grains. Rakesh Kumar,
who has been examined as DW. 1 in Civil Suit Number 4-B/2002, has admitted
in his examination in chief that by pledging the receipts in respect of food
grains in the warehouse of defendant No.2, he had obtained loan from the
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plaintiff-bank and the godown receipts were renewed by godown incharge
and that he had made request to the bank to sell the food grains stored in the
warehouse of plaintiff-bank. In para 19 of his cross-examination, aforesaid
witness has admitted his signature on Exhibits P/23 to P/29, Exhibits P/36 to
P/42 and Exhibit P/35. DW.2 Farhat Ali has stated in his evidence that Ram
Govind Sharma was Incharge of the godown at the.relevant time and
documents, i.e., receipts Exhibits P/3, P/23 and P/24 bear his signature and
the person in whose favour receipts are issued is entitled to lift the food grains
from warehouse of defendant No.2.

13. Section 176 of the Contract Act, which is relevant for the purpose of
cotitroversy involved in these appeals, is reproduced below for the facility of
reference:

"176. Pawnee 's right where pawnor makes default- If
the pawnor makes default in payment of the debt, or
performance; at the stipulated time of the promise, in
respect of which the goods were pledged, the pawnee may
bring a suit against the pawnor upon the debt or promise,

. and retain the goods pledged as a collateral security; or
he may sell the thing pledged, on giving the pawnor
reasonable notice of the sale.

Ifthe proceeds of such sale are less than the amount
due in respect of the debt or promise, the pawnor is still
liable to pay the balance. If the proceeds of the sale are
greater than the amount so due the pawnee shall pay over
the surplus to the pawnor."”

From perusal of Section 176 of the Contract Act, it is evident that a
pawnee has threerights in cases of default by a pawnor, namely, he may bring
a suit upon the debt, and he may retain the'pawn as a collateral security, or he
may sell it giving the pawnor reasonable notice of sale. The pawnee cannot
have payment of debt and cannot retain the geods also., )

14, Atthis stage, it is apposite to notice the well settled legal principles
with regard to pawnee's right where pawnor makes default, The Supreme
Court in the case of Lallan Prasad (supra), while dealing with the question
whether appellant in that case was entitled to any relief, when his case was
that respondent never delivered to him the goods and said agreement never
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ripened into a pledge in para 17 held, the relevant extract of which reads as
under:

"There is no difference between the common law of
England and the law with regard to pledge as codified in
Ss 171 to 176 of the Contract Act. Under S. 172 a pledge
is a bailment of the goods as security for payment of a -
debt or performance of a promise, Section 173, entitles a
pawnee 1o retain the goods pledged as security for payment
of a debt and under section 175 he is entitled to receive
from the pawner any extraordinary expenses he incurs for
the preservation of the goods pledged with him. Section
176 deals with the rights of a pawnee and provides that in
case of default by the pawner the pawnee has -(1) the right
fo sue upon the debt and to retain the goods as collateral
security, and (2) to sell the goods after reasonable notice
of the interided sale to the pawner. Once the pawnee by
virtue of his right under S..176 sells the goods the right of
the pawner to redeem them is of course extinguished. But
as aforesaid the pawnee is bound to apply the sale proceeds
rowards satisfaction of the debt and pay the surplus, if
any, to the pawner. So long, however, the sale does not
take place the pawner is entitled to redeem the goods on
payment of the debt. It follows, therefore, that where a
pawnee files a suit for recovery of debt, though he is entitled
to retain the goods he is bound to return them on payment
~ of the debt. The right to sue on the debt assumes that he is -
in a position to redeliver the goods on payment of the debt
and, therefore, if he has put himself'in a position where he
is not able-to redeliver the goods he cannot obtain a decree.

- If it were otherwise, the result would be that he would
recover the debt and also retain the goods pledged and the
pawner in such a case would be placed in a position where
he incurs a greater liability than he bargained for under
the ,contract of pledge. The pawnee, therefore, can sue on
the debt retaining the pledged goods as collateral security.”
Ifthe debt is paid he has to return the goods with or without .
the assistance of the Court and appropriate. the sale
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proceeds towards.the debt.”

Thus, it is evident that pawnee files a suit for recovery of debt, though
he is entitled to retain the goods, he is bound to return them on payment of
debt. The right to sue for debt assumes that he is in position to redeliver the
goods on payment of the debt and, therefore, if has put himselfin a position
where he is not able to redeliver the goods he cannot obtain a decree. If the
debt is paid, the goods have to be delivered. The aforesaid decision was
referred to with the approval by the Supreme Court in the case of Balkrishan
_ Gupta and others vs. Swadeshi Polytex Ltd. and another (AIR 1985 SC
520) and in the case of Central Bank of India vs. Siriguppa Sugars and
Chemicals Ltd. and others (AIR 2007 SC 2804). The Division Bench of
this-Court in Central Bank of India (supra) has held that under an agreement
to pledge a party can contract out of its liability in respect of acts of God but
not from the liability arising out of negligence of its servants. In the case of
Punjab and Sind Bank Gwalior (supra), the debtor had handed over
possession of factory premises to the bank, as it was unable to pay its due.
The trial court decreed the suit, however the trial court did not grant interest
in respect of the property which was handed over to the bank. The bank,
therefore, filed the suit. In this context, an observation was made in concluding
paragraph that since goods were kept at the disposal of the bank, it should
have proceeded to sell the same and realise the proceeds.

15.  The Supreme Court in the case of Infrastructure Leasing and
Financial Services Ltd. Vs. B.P.L. Ltd., (2015) 3 SCC 363, has held that

as per Section 176 of the Act when the pawnor makes default in making the

payment, the pawnee may bring a suit upon the debt or promise and retain the

good(s) pledged as a collateral security. A pawnee has both collateral and

concurrent rights and can institute a suit for the purpose of realization of the
said debt or promise while retaining the goods as a collateral security. Section
176 also makes it clear that it is the discretion of the pawnee and it gives an
option to him and merely because pawnee has filed a suit for recovery, that
would not affect or destroy the charge or the right of the pawnee in respect of
the pledged goods or the collateral security. Thus, it is within the domain of
. discretion of pawneee (sic:pawnee) to file a suit for recovery of adebtand
yet retain the collateral secunty or pledged goods.

16.  Inthe backdrop of aforesaid well settled legal position, the issues
which arise for consideration in these appeals are twofold, namely, whether in
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view of law laid down by the Supreme Court in the case of Lallan Prasad

~ (supra), the plaintiff could have filed the suit while retaining the pawn and

whether the defendant Number 2 canalso be held jointly and severally liable
to repay the decretal amount

17.  From perusal of plaint in Civil Suit No. 3-B/2002 it is evident that on
26.11.1998 and 30.3.1999 sums of Rs. 1,07,000/-, Rs.99.000/- and
Rs.1,35,000/- with 20% quarterly rest were Sanctioned to defendant No. 1.

In para 22 of the plaint, it is averred that on 24.2.2000 accounts were closed

and,notice dated 24.2. 2000 was sent and the defendant No.1 executed the .

receipt (Exhibit P-35). The DW.1, namely, Anil Kumar in para 31 of his cross-
examination has not denied the signature of Sunil Kumar in Exhibit P-35. In
the aforesaid document, defendant No.1 has acknowledged the liability of
Rs.3,44,383/-. In para 26 of the plaint, it is stated that defendant No.1, in
reply to notice, acknowledged the liability and asked the plaintiff-bank to
take delivery of food grains from defendant No.2. 1t is pertinent tc mention
that it is not the case set up in the plaint that plaintiff bank approached defendant

No.2 for obtaining delivery of food grains and ho suggestion has been madein

cross-examination to defendant No.2 that plaintiff bank approached the
defendant No.2 to take delivery of food grains and same was denied. The
plaintiff's witnesses have also stated that foodgrains were stored in the godown

of defendant No.2.

18.  Similarly from perusal of plaint in Civil Suit No. 4-B/2002, it is evident
that on 12.11.1998, 26.11.1998 and 30.3.1999 sums of Rs.93,000/-,
Rs.1,28,000/- and Rs. 1,68,000/- along with 20% quarterly rests were
sanctioned to defendant No.1. In para 22 of the plaint, it is averred that
defendant No.1 by executing receipt (Exhibit P-36) acknowledged the liability
to the tune 0of Rs.4,78,115/- as on 24.2.2000..In para 27. of the plaint, it is
averred that in reply to notice while acknowledging liability the defendant
No.1 requested the plaintiff bank to sell the food grains. The DW.1, namely,
Rakesh Kumar in para 19 of his cross-examination has admitted his signature
on Exhibit P-36 and other documents executed in favour of the bank. It is

_noteworthy that it is not the case of the plaintiff'in the plaint that plaintiff-barik

approached the defendant No.2 for obtaining delivery of food grains and no
suggestion has been made in cross- examination to defendant No:2 that plaintiff
bank approached the defendant No.2 to take delivery of food grains and
same was.denied. The plaintiff's witnesses have also stated that goods were

)
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stored in the godown of defendant No.2.

19.  The details of'the receipts, the value of food grains, the date on which
amount of loan was transferred in the account of defendants No.1 in Civil
Suits No.3-B/2002 and 4-B/2002 are. reproduced for the facility of reference
in the form of chart :- :

Civil Suit No.3-'B/2_0’02

Date of " Value of Date on which Principal
Receipt * foed ' amount of loan amount of
grains | .wascreditedto | loan
‘ the account of

' | defendant No.1
10/11/98 -| 1,95,000 | 26.11.1998 1,07,000
23.11;1998‘ 1,80,405 26.11.1998 99,000
30.03.1999} . 2,70,000 30.3.1999 1,35,000

.| Total 16,45,405 | . 3,41,000

Civil Suit No.4-B/2002 _
Date of Value of Date on which Principal

Receipt food grains| amount ofloan amount
was credited of loan
to the account
of defendant

| No.l
10.11.1998| 1,68,750 12.11.1998 93,000

23.11.1998( 1,80,405 | 26.11.1998 } 1,98,000
23.11.1998) 1,80,405 | 26.11.1998 }

30.03.1999| " 3,30,500 | 30.3.1999 1,68,000
Total 8,60,060 | 4,59,000




2804 Vijay & Sons Vs. S.G: Kshetriya Gramin Bank (DB) "~ LL.R.[2016]M.P.

20.  From'the evidence on record referred to in the precedmg paragraphs,
followmg facts are axiomatic:- .

M The factum of taking of the amount of loan by the
defendants No.1 in both the civil suits by pledging the
receipts in respect of food grains stored in the
warehouse of defendant No.2 is not in dispute.

()  Anil Kumar, who has been examined as DW.1 in Civil
Suit No.3-B/2002, in para 31 of his cross-examination
has not denied the execution of the receipt (ExhibitP-
35) and has acknowledged his liability as on 24.2.2000
to pay a sum of Rs. 3,44,383/-. Similarly, Ramesh
Kumar, who has been examined as DW.1 in Civil Suit
No.4-B/2002 in paragraph 19 of his cross-examination
has admitted his signature on Exhibit P-36, and has
acknowledged his liability as on 24.2.2000 to pay the
amount to the tune of Rs.4,78,115/-.

@)  From perusal of paragraph 26 of the plaint in Civil Suit

- No.3-B/2002, it is evident that the defendant No.1 in

reply to notice dated 24.2.2000 had asked the plaintiff-

bank to take delivery of the food grains from the

defendant No.2 and to sell the same. Similarly, in

paragraph 27 of the plaint in Civil Suit No.4-B/2002,

itis averred by the plaintiff that the defendant No.1

while sending reply to notice dated 24.2.2000 had
requested the plaintiffto sell the food grains.

(iv) -From close scrutiny of the plaints in Civil Suits No.3--
B/2002 and 4-B/2002, it is evident that it is neither the
case of the plaintiff-bank that it approached the
defendant No.2 for obtaining delivery of food grains
nor any suggestion has been made to the witness of
the defendant No.2, namely, Farhat Ali that the plaintiff-
bank had approached the defendant No.2 to take
delivery of the food grains and the same was denied to .
them. '

(v)  Theplaintiff's witnesses in both the civil suits, namely,
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Civil Suit No.3-B/2002 and Civil Suit No.4-B/2002,
namely Vishnu Prasad (PW.1) in paragraphs 32 and
34 of his cross-examination, respectively has admitted
that the bank had authority to lift the food grains and
to sell the same in view of the receipts Exhibits P/3, P/
14, P/25 and Exhibits P/3, P/14, P/23 and P/24,
respectively. Similarly, the aforesaid  witness in
paragraph 35 of the cross-examination recorded in

" Civil Suit No.3-B/2002 has stated that Godown
Incharge had informed him that pesticides were
sprinkled on-the food grains on 21.9.1999 whereas in
Civil Suit No. 4-B/2002 in paragraph 38 of the cross-
examination; the aforesaid witness has stated that while
renewing the receipts on 21.9.1999 the Godown
[ncharge had informed him that the food grains are in
proper condition. '

{vi)  Admittedly, when the plaintiff-bank had the. authority
to sell the pledged food grains, yet on receipt of the
reply to the notice dated 24.2.2000, the plaintiff-bank
did not take any steps for selling the food grains.
Instead of taking action for selling the food grains the
plaintiff-bank chose to file Civil Suit No. 3-B/2002 on
24.11.2001 whereas Civil Suit No. 4-B/2002 was filed
on 19.11.2001. '

21.  Thus, even though the plaintiff-bank had the authority to sell the
pledged goods, despite receipt of request by the defendant No.1 in reply to
the notice dated 24.2.2000, the plantiff bank did not take any action to sell
the food grains. There is neither any pleading nor any evidence on record to
suggest that the plaintiff-bank had approached the defendant No.2 along with
the receipts and requested it to deliver the food grains pledged to the plaintiff-
bank. In view of the principle ingrained in Section 176 of the Contract Actas
interpreted by the Supreme Court in the case of Lallan Prasad (supra) and
Infrastructure Leasing (supra), the bank after filing of the suits for recovery
of the debt, though was entitled to retain the goods yet it was bound to return
the same on payment of the debt. The right to sue on the debt assumes that
the plaintiff-bank was in a position to redeliver the goods on payment of the
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debt. In the instant case, from the material available on record, it is evident
that on the date of filing of the suit the plaintiff-bank was in a position to
redeliver the.goods. The plaintiff-bank cannot be permitted to recover the
debt as well as to retain the pledged goods. The plaintiffibank after recovery
of the amount of debt at this point of time is not in a position to deliver the
food grains which is a perishable commodity. In peculiar fact situation of the
cases in hand if the plaintiff bank is permitted to recover the amount in its
entirety, the same is impermissible in law as plaintiffbank is not in a position to
deliver the food grains to plaintiffNo.1. Besides that, it would tantamount to
putting premium on the default committed by the plaintiff bank as it failed to-
sell the food grains despite specific requests made by defendants Nol. in
both the suits in replies to notices dated 24.2.2000. Therefore, in view of the

. preceding analysis, the plaintiff bank is entitled to recover the amount of loan

which was admittedly sanctioned to the defendants No.1in both the suits,
namely, Civil Suit No.3-B/2002 and Civil.Suit No.4-B/2002 along with 20%
quarterly rest from the date on which the amount was credited in the account
of defendantNo 1till 24.2 -2000.

22.  The contention ralsed by learned counsel for the appellant that the

suits filed by the plaintiff-bank were not maintainable, as it did not sell the -
pledged food grains and the suits could have been filed only after the pledged

food grains were sold, is misconceived as the same is made on misinterpretation

of Section 176 of the Contract Act, as has been held by the Supreme Court in

the case of Lallan Prasad (supra) and Infrastructure Leasing and Financial

Services Ltd. (supra). Similarly, the contention that defendant No.2 ought to

have been held jointly and severally liable to make payment of the decretal

amount also does not deserve acceptance, in the absence of any material on

record that the plamtlff bank made any attempt to obtain the pledged goods

from thie defendant No.2 or had requested it to deliver the same to the plaintiff-

bank. The contention that there is no agreement withregard to rate of interest

also deserves to be negatived in view of the overwhelming documentary

eviderice on record, namely, the documénts executed by the defendants No. I

in both the suits in favour of the plamtlff bank while sanctioning the amount of
Ioan ‘which mention the rate of interest. S

23 In the peculiar fact situation of the case, as the plamtlff bank fzuled to
sell the food grains which were perishable in nature despite request by the
defendant and taking into account the fact that plaintiff-bank is not in a position
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to deliver the food grains at this point of time, we deem it appropriate to
direct that the plaintiff bank shall be entitled to recover the amount of debt
along with 20% quarterly reést from the date on which the amount was credited
in the accounts of defendants No.1 in both the suits till 24.2.2000 after
adjustment of the value of the food grains, which were pledged with the plaintiff-
bank as on 24.2.2000, which in Civil Suit No.3-B/2002 is Rs.6,45,405/-
whereas the same in Civil Suit No.4-B/2002 is Rs:8,60,060/-. The plaintiff-
bank shall adjust the value of the food grains in both the Civil Suits as on
24.2.2000 from the amounts which are due to it on 24.2.2000. The plaintiff-
bank shall be entitled to recover remainder amounts of the adjustment due to
it as on 24.2.2000 from the defendants No.1 both the civil suits with 20%
quarterly rest tlll reahzatlon of the amount.

24.  Intheresult, First Appeal No. 166/2006 and First Appeal No.167/
2006 are dismissed whereas the judgments and decrees passed in Civil Suits
No.3-B/2002 and 4-B/2002 are modified to the extent.mentioned above.In

the result, First Appeal No.144/2007 and Flrst Appeal No0.444/2006 are
- disposed of.

Order accordingly.

LL.R. [2016] M.P.; 2807
' APPELLATE CRIMINAL
Before Mr. Justice Sushil Kumar Gupta
Cr.A. No. 815/2012 (Gwalior) decided on 31 January, 2015

BATO @ VEERU - ...Appellant
Vs. )
STATE OF M.P. ...Respondent

(Alongwith Cr.A: No. 816/2012)

. Penal Code (45 0f 1860), Sections 363 & 366/34 - Kidnapping - -
Conviction challenged on the ground that girl was major and consenting
party - Most of the witnesses turned hostile - Conviction is made on

‘the omnibus statements and there are material contradictions - Held -
Since at the time of incident prosecutrix was not major her consent
does not amount to consent in the eyes of law - Nothing could be brought
in.the cross-examination of the witnesses - They are reliable and trust
worthy - There is no perversity, infirmity in the judgment of the trial
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Court - Conviction is hereby affirmed - However, since the appellants
have suffered jail sentence of 3 years and 10 months, jail sentence of
the appellants is reduced to the period already under gone by. them -
Appeal is partly allowed. (Paras 13, 14, 15, 16 & 19)

- VS GIEAr (1860 T 45) rviv 363 366,34 — gYENT — -
SuRify B 39 e R gl @ Y 5 e TRe v wend ueeR
oft — afrew o aiRiel @ ™ - adae) st W teRify @
T IR W aiftes fteme @ -~ afifeiRT — 9fF weT 3w
AT TRE T oft, Twd wenhy, Ay A g ¥ weafy @ B A -
el ol — Wikl @ oft wfEer F gy T wrw o wer 2 —
ﬁﬁaﬂ:ﬁuwmﬂm?‘—ﬁaﬁwmma%ﬁvfﬂﬁ'aﬁgﬁﬁﬁm
Prerar ==Y — vagamr siwfafs sfrqe — qenfy, gfs adareffor € 3
T SIX 10 W BT Vo vy W frar @, gy enfareffaror B <o
TSR Ut qf A ff guard o1 9@ oy aw @ Fy werT T4 — arde
£ CHE o S
D.S. Tomar, for the appellant in'Cr.A. No. 815/2012.

G.S. Chauhan, for the appellant in Cr.A. No. 816/2012.
M. Bhardwayj, P.P. for the respondent/State.

JUDGMENT

SusHIL KUMAR GUPTA, J. :- The judgment passed in this appeal shall
also govern the disposal of connected Criminal Appeal No.816/2012
(Ganeshram Vs, State of M.P.) since both have arisen from the same common
judgment.

2. Feeling aggrieved with the judgment of conviction and order of sentence
dated 31.8.2012 convicting the appellants under Sections 363 and 366 of
- IPCand sentencing them to suffer four years R.I. with a fine of Rs.5,000/- for
each of the offences, the appellants have knocked the doors of this Court by
preferring this appeal as well as connected Criminal Appeal No.816/12.

3. Facts of the case, in brief, are that complainant has lodged a report
that on31.7.2011 at 3 O'clock in the night he was sleeping in his house. His
 sister was also sleeping nearby. When in the morning he awoke, he did not
find his sister. On this report, missing person report No.4/11 was registered
and enquiry was conducted. During enquiry, statements of Matua and Neksiya
wererecorded and they stated that appellant Bato @ Veeru has taken away
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the prosecutrix on the pretext of marriage and appellant Ganeshram and
accused Kalu have helped him. Thereafter, the police registered the FIR at
Crime No.105/11 against the appellants and Kalu for the offence punishable
under Sections 363, 366, 34 of IPC.

4, After investigation, police submitted the charge-sheet against the
_ appellants and Kalu in the committal Court which committed the case to the -
court of Session and from where it was received by the trial court for trial.

5. The learned Trial Court framed the charges under Sections 363 and
366 of IPC against the appellants which they denied and pleaded for trial. In-
examination under Section 313 of Cr.P.C,, they pleaded innocence and false
implication. They did not examine any witness in support of their defence.

6. In the trial in order to prove the charges, prosecution examined as
many as 11 witnesses and placed Ex.P/1 to P/16, the documents on record.

7. The learned trial Court after appreciating and marshalling the evidence.
convicted and sentenced the appellants as mentioned above.

3. In this manner, present appeal and connected Criminal Appeal No.816/
2012 have been filed.

~ 9. Learned counsel for the appellants has submitted that prosecutrix was
major and a consenting party. She herself left her house. Appellant Bato @
Veeru did not abduct the prosecutrix, but she herself went with the appellant,
and therefore, no offence under Section 366 of IPC is made out. Learred
counsel] further submitted that most of the witnesses turned hostile during trial
and only on the omnibus statements of the witnesses, the appellants have
been convicted. It is also submitted that there are material contradictions and
omissions in the statements of the witnesses. In the alternative, it is submitted
by learned counsel for the appellants that the appellants are facing the agony
of criminal trial for the last four years and they are in jail since 15.8.2011, and

therefore, sentence awarded to them may be reduced to the period which
they have already undergone.

10.  Onthe other hand, learned counsel for the State has supported the
impugned judgment and submitted that Court below has not committed any
illegality in convicting and sentencing the appellants, and therefore, no
interference is warranted
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1. . Heard the learned- counsel for the parties and perused the record of
trial Court ' - S —

12. " Firstofall, I would hke to consider the arguments advanced by Iearned
counsel for the appellants on the following points:-

i

(A) _Whether the prosecutnx was major at the tlme of 1nc1dent ?

(B) LI yes; whether prosecutrix-herself went with appellant Bato
@ Veeru and was a consentmg party ?

(O Whether the prosecutron witnesses are not reliable and
trustworthy, and hence, conviction recorded is liable to be set
aside? . _ . -

(D)  Whether sentence awarded to the appelldnts can be reduced
to the period which they have already undergone?

Regarding question No.A

13.  The prosecutrix (PW-4) has stated in her cross-examination that she
was 15 years old at the time of incident. Her father Neksia (PW-2) stated that
her daughter was 14 years of age at the time of incident. Anil Kumar Dangi
(PW-11), In-charge Headmaster of Govt. nghcr Secondary School, Durgapur,
stated that prosecutnx was admitted in the school in the year 2009 in class V
and on the basis of admission entry (Ex.P/14), her date of birth is 19.5.1 997.

He also stated that this date of birth was entered in the regrster (Ex.P/14) on

the basrs of school Ieavmg certrﬁcatc (Ex P/ 15) The mark-sheet of class A\

(Ex P/16)was also produced by this witness which proves prosecutrix's date

of birth as 19. 5.1997. Therefore, on the basis of school record as well as
statcment of the witnesses, it is proved that at the time of incident i.&.

" 31.7.20 11, the age of the prosecutnx was 14 years, two months and twelve

days As such, at the tlme of 1nc1dent she was below 16 years of age and was

not maj or.

Regardmg guestion No.B

14, ‘The prosecutrix-(PW-4) stated in her statement that before 4-5 months
when she had gone to answer the call of nature, at that time, appellant Veeru
.came there and asked to accompany him; he will get her marriage solemnized
ata good place. On the basis of this false promise, she went with him: At that
time, appellant Ganeshram also came there and both the appellants took her
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to Shivpuri by bus. Appellant Veeru threatened to kill her by means of knife if
she cried. In cross-examination, she specifically denied that becanse there is.
enmity in between her family and family of the appellants, she is stating-against
the appellants. There is nothing in her cross-examination to disbelieve her
testimony.

15.  Foramomentevenifit is presumed that prosecutrix herself went with
the appellant Bato, even then when the prosecutrix was minor and had gone
with appellant Bato on the basis of false promise of appellant Bato that he will
gether mari‘iage solemnized at a good place, her consent does not amount to
consent-in the eyes of law, Therefore, itis proved that prosccutnx was minor
and was not a.consenting party.

* '

Regardmg __ggestlon Neo.C

16.  Apart from the statement of the prosecutrix (PW-4), prosecution has
examined ten witnesses, namely Ramkrishna (PW-1), Neksiya (PW-2), Matua
(PW-3), Bhanusingh (PW-5), Ravi Mehtar (PW-6), Janaksingh (PW-7),
Rajendra Sharma (PW-8), Narendra Sharma (PW-9), Mahavir Prasad (PW-
10) and Anil Kumar Dangi (PW-11), but nothing has been brought in their
cross-examination to disbelieve their evidence. On perusal of the evidence
and material available on record, I am of the considered view that prosecution
witnesses are reliable and frustworthy. I have not found any perversity, infirmity
or anything contrary to the propriety of law in the judgment of trial Court in
holding the appellants guilty for the aforesaid offence, therefore, thereisno
scope in the case for acquittal of the appellants Consequently, the conwctlon
‘of the appellants is hereby affirmed. . -

Regarding question No.D .

17. . Learned counsel for the appellants submitted that con51dcnng the long
pendency of the case, mental agony of the appellants suffered during such .
period and that the appellants have already suffered jail sentence for almost
three years and ten months including remission period since 15.8.2011,
therefore, by adopting 4 lenient view their jail scntence be reduced to the
period already undergene by them. -

18.  Idonot find it fit to extend the benefit of thc prov151ons of Probatlon
of Oﬁ'enders Actto'the appellants -

19. Commg to the alternative prayer of leamcd counsel for the appellants
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for reducing the jail sentence, T have found some substance in it. It is apparent

on record that the appellants are facing the mental agony of the case since

long from the date of their arrest and also suffered jail sentence of almost

three years and ten months and as per available record, they do not have any

criminal antecedents and in such premises, they appear to be first offenders.

Thus, considering all these circumstances by adopting a lenient view, I deem it.
fit to reduice the jail sentence of the appellants to the period which they have

already undergone.

20.  Therefore, affirming the conviction of the appellants under Sections
363 and 366 of IPC, this appeal is partly allowed and the jail sentence of the
appellants for each of the offences is reduced to the period already undergone
by them. There is no change in the fine amount which was imposed by the
learned trial Court,

21.  Boththe appeals are partly allowed to the extent indicated above by
affirming the conviction of the appellants under Sections 363 and 366 of IPC
and reducing their jail sentence for each of the offences to the period already
undergonc by them ' -

- Appeal partly allowed,

I.L.R. [2016] M.P., 2812
CRIMINAL REVISION
Before Mr. Justice S.K. Palo
Cr.R.No. 167/2013 (Gwalior) decided on 9 April, 2015

PRASHAT GOYAL ...Applicant
Vs. '
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 211
- Framing of charge - Requirement - Prima facie case - Strong suspicion
based on materlal on record. . (Para 14)

#. TS #Far wiewr, 1973 (1974 >r 2) qrr 211 — WY
Freferd {2 ST — T EHar — YA AT Al ~ A W Sude
WHY! & AR W oj9 HIF|

B, Criminal Procedure Code, 1973 (2 of 1974), Section 211,
~ Evidence Act (1 of 1872), S(_zction 113 and Penal Code (45 of 1860),
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Sections 304-B & 306 - Framing of charge- Presumptlon wS 113 -
Applicable for consideration. : . (Para14)

& §U¢ ghvar glEar 1973 (1974- FT 2) gIT 211, T
FRITT (1872 FT 1), GRT 113 TF 5§95 GIeaT (1860 T 45), SIIV 304—1
7 306 —m#vﬁvﬁaﬁﬂrw BRT 113 $ Glﬂ"fﬁm frar

_BQ walwg 2 '

N o Criminal Procgdure Code, 1973 (2 of 1974), Section 211,
Evidence Act (1 of 1872), Section 113 and Penal Code (45 of 1860), Sections
304-B & 306 - Framing of charge - At this stage, the Court should not
~ hold elaborate enquiry and in depth appreciation of evidence to arrive at

~ conclusion that the material produced is sufficient or not for conviction -
Meticulous finding of material is not permissible. (Paras 14 & 15)

7 v giwgr wiealr, 1973 (1974 @1 2), €T 211, 91
FRIFYaT (1872 &7 1), 81T 113 T 705 GI2GT (1860 BT 45), ST 304—F1
7 306 — FIely f3¥f3a fFar T — 39 UHY W, WAeE ® 9% fred
frated ey fawga wTa wd ey o1 ey fadww Y oo anfey f6 w7
maaﬁna‘ma’mﬁﬁ;ﬁqwfﬁéawﬁ vmn"rmqgw
frepd aga ad 2 .

D. . Criminal Procedure Code, 1973 (2 of 1974), Section 211
and Penal Code (45 of 1860), Sections 304-B & 306 - Charge framed -
Specific allegation of active involvement - Name of accused not casually

mentioned. - . : ' : (Paras.10 & 11)

-

. B A mmwf?ar 1973 (1974 &T 2} amzﬁwml
afear (1860 &7 45), TRIE 304~ 7 306 — iy faxfaa — wipa anfaas
@ faffis analy — sr&lgaﬁmqm%ﬁrﬁaaimﬁaﬁaﬂm%ﬁﬁm
T

Cases referred:
(2012) 10 SCC 471, AIR 2010 SC 2592.

Ankur Mody, for the applicant..
-Mukund Bharadwa], P.P. for the non-apphcant/ State
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(Supplied: Paragraph numbers)
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.+ . . . . ORDER S

SK. PaLo, J. :- Thisrevision under Section 397/401 of Cr.P.C. has
been filed challenging the order dated 19.02.2013 passed by the 9th Additional

-Sessions Judge, Gwalior, in Sessions Trial No.101/13 whereby charges under

Section 304-B in alternative 302 in alternative 306 and under Section 498 -A
of IPC has been framed agamst the petitioner/accused. '

2. - ltisalleged that deceased Amrita Agrawal, wife of Tarun Agrawal,
aged 25 years.died on 06.09.2012 in suspicious circunistances by hanging.
Thetefore, offence under Section 304-B read with-Section 34 of IPC was
registered against her mother-in-law, two sisters-in-law: and the apphcant the
husband of the sister-in-law of the deceased. -

3. During investigation it was found that the accused persons deintmded

two lacs rupees as dowry and were harassing the deceased. Husband of the

deceased was in the habit of taking alcohol. His mother Shobha Agrawal,
Sister Chanda and petitioner Prashant repeatedly 'taunting’ the deceased for
she did not bring sufficient dowry. On their instigation her husband Tarun
Agrawal used to commit cruelty with the deceased. On 26.09.2012, decéased

- was harassed by her husband, brother-in-law, sisters-in-law and the applicant.

She was beaten and threatened and thrown out from the house. Deceased
narrated her maternal home and informed all the incidents. She told this to her
father mother accompamed by Govind Agrawal

4.; » The father of the deceased accompanied with Govmd Agrawal and
Anant Agrawal went to her matrimonial home, where all the accused persons-
‘were present. Accused persons demanded 2,00,000/- rupees. Her father
Mohan requested that he be'given 7-8 days time to arrange such money. After
several requests by Mohan, the deceased Atrita was allowed o stay in her
in-laws house. The accused persons also threatened him that if 2,00,000/-
rupees is not arranged, Amrita will be dealt and Tarun will go for second
matriage.

5. On 8.8.2012 when Mamta Agrawal came to her matrimonial home,
she was morose. When asked for the reasons she harrated that if the money is
not arranged she will be killed by her husband, her mother-in-law and her
sisters-in-law and husband of sister-in-law applicant Prashant Agrawal. On
6.9.2012 when by chance father Mohar went to her in-laws place, he came
to know about the death of his daughter Amrita Agrawal. Similar statement
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has been given by her mother Shobha Agrawal and brother Amit Agrawal. °

6. Charge-sheet was filed. After committal of the case, 9th Additional
Sessions Judge, Gwalior; vide order dated 19.02.2013 framed charge against
the accused persons 1nc1ud1ng the petitioner, ' :

7. The petitioner claimed that the impugned order is not sustainable in

the eyes of law. No evidence is available against the applicant. The applicant

. married with Pooja, the sister-in-law of the deceased on 19.11.2002 and he
is not living at her maternal house. He is residing at B-8, Samadhiya Colony,

' Taraganj, Lashkar. The petitioner has not cominitted any offence. Therefore,
the charge framed against the ] petltloner vide order, dated 19 02. 2012 be set-
aside.

8. - Learned Panel Lawyer opposed the apphcatmn and submltted that
presence of the applicant has been permanently shown by the witnesses at
the matrimonial home of the deceased. It would not be correct to say that
deceased was not subjected to harassment by the apphcant

'9.. :+ Cruelty was allegedly committed with the deceased for- demand of
dowry. She was subjected.to cruelty as contemplated in a Clause “A” and
Clause “B” to explanation of Section “498-A.” Truely that such cruelty has
been practiced by her husband and his relatives. The apphcant do not clalmed
that he is not relative of her husband. - : :

10,  Learned counsel for the petitioner relied on “Geeta Mehrotra and
another Vs. State of U.P.” reported in (2012) 10 SCC 471 in which the
Hon'ble Supreme Court in a petition under Section 482 of Ct.P.C. held that
“a casual reference to the family members of the applicant (un-married sister

- and elder brother of husband) in FIR as co-accused (as well as to parents.of
husband) - Absence of any specifie allegation and prima facie case agamst
co-accused held - Proceedmgs quashed.”

11.  This citation is not applicable in the present case. For the reason that
the name of the applicant is not casually mentioned in the present case. There
is specific allegation of disclosure of active involvement of the applicant.

12,  True, that for the fault of the husband, the in-laws or dther relations
cannot, in all cases be held to be involved in the case of demand of dowry.

13. ° In “Dasrath Vs. State of M.P. (AIR 2010 SC 2592)”, the Apex
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Court held that:-

-“1. that the death of a woman has been caused by burns or
" bodily injury or occurs otherwise than under normal
circumstances;

2. that such death has been caused or has occurred w1th1n
seven years of her marriage; and

3. that soon before her death the woman was subjected to

. cruelty or harassment by her husband or any relative of her
husband in connection with any demand for dowry as also the
presumption under Section 113-B Indian Evidence Act are
fully established the case of prosecution”.

14.  Inthe present case after going through the Police statements it cannot
be denied that there was no definite evidence of ill-treatment having immediate
proximity to date of death of the deceased. Thus, the charge framed for ill
treatment for dowry does not seem to be without any basis. At this moment
presumption as to abetment of suicide to the deceased under Section 113 of
Evidence Act could not be ruled out. Besides, at the stage of framing of charge
the Court is not to hold an elaborate enquiry. Only primafacie case is to be
seen. Indepth-appreciation of evidence isimpermissible at the stage of framing
of charge. The Court is not required to appreciate the evidence and arrive at
the conclusion that the material produced are sufficient or not for convicting
the accused. If the Court is satisfied that a prima facie case is made out for
proceeding further, then charge has to be framed.

15.  Meticulous finding of materials at this stage is uncalled for and the
standard of test and judgment which is finally applied before recording the
finding of conviction against the accused is not to be applied, at the stage of
. framing the charge. A strong suspicion based on the material of record would
be sufficient to frame the charge.

16.  Thatbeing so, the impugned orderis not called for interference. Hence,
the present petition under Section 497 read with Secion 401 of Cr.P.C. sans
merit and is dismissed.

Revision dismissed.

*
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LL.R. [2016] M.P., 2817
CRIMINAL REVISION .
Before Mr. Justice C.V. Sirpurkar
Cr.R.No. 2257/2015 (Jabalpur) decided on 14 March, 2016

PRASHANT MISHRA ‘ _ ...Applicant
‘N o o _
STATE OF M P — ...Non-applicant

Juvenile Justtce (Care and Protection of Children) Act (56 of 2000),
Sections 12 & 15 - Grant of bail to Juvenile - Learned Sessions Judge
had declined to grant bail to juvenile by upholding the reasoning of Juvenile
Justice Board - Held - In view of the report of the Probation Officer and
the circumstances under which the offence is alleged to have been
committed and the fact that the guardians of the juvenile are clearly notin
a position to exercise any disciplinary control over hir, in case of release
on bail, the juvenile would expose himself to moral, psychological and
physical dangers - It would not be in the interest of justice to release him
on bail - Revision is dismissed. (Paras 9 & 10)

- v = (srawlt @ de—a s weerr) afefrar (2000 BT
56) HNIY 12 7 15 — [¥¥iv @1 warag garT & wrwr — fEN wH .
=mrrEhe 3 feu <=7 94 o1 9% wEm ved gy ik W s
IS B R/ T fear — afifeiRa — oRdar s @ ufides @t
gfeTa vt gy v TRRuRE Rras saifa afeRg w7 8 s
FIRT 547 a1 2 aun qe 5 fpeik @ wiew we vy € 99 W] a1e
T e @ 9 ferfy F 98, woeg w B W @) e
A, fralk wd ot Hae, T RT W wTRE @R F ST — S
mwﬁmwmﬁaﬂﬂﬁa’rm gﬁwml

Cases referred:

Cr.R.No. 838/2014 orderpassed on21 11.2014,2006 Cr.L..J. 1892,
2005 Cr..J. 3182.

Pramaod Kumar Thakre, for the applicant.
Ramesh Kushwaha, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This criminal revision is directed against the
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order dated 24.08.2015 passed by Sessions Judge, Tikamgarh, in criminal
appeal No.184/2015 under Section 52 of the Juvenile Justice (Care and
Protection of Children) Act, 2000, (hereinafter referred to in this order as the
"the Act"), whereby learned Sessions Judge had declined to grant bail to
juvenile in conflict with law and release him in the custody of his mother.

2. Thejuvenile in'conflict with law was admittedly 16 years old'onthe .
date of offence. As per prosecution case, at around 09.00 p.m. on
30.06.2015., victim Kailash Rajak was returning home after working in the
house of mother of the juvenile. When he reached the house of Bablu Mishra,
the juvenile, who appeared to be intoxicated, asked him to give Rs.50/- for
buying liquor, When the complainant refused to part with money, the juvenile
filthily abused him and inflicted a blow with knife on his neck, resulting in
bleeding. The juvenile also threatened kill him because he was not giving him
money. Vinod Rajak and Pradeep Rajak intervened and rescued the victim
“form the clutches of the juvenile, The victim lodged FIR against the juvenile;
whereon a first information report under Sections 324, 294, 327, 506 of the -
IPC was registered. '

3. The application was moved on behalf of the juvenile under Section 12

of the Act for bail, which was dismissed by learned Principal Magistrate,

" Juvenile Justice Board, Tikamgarh, observing that though, the gravity of the
offence is not relevant while considering the application for bail to ajuvenile in
conflict with law, on the basis of report of Probation Officer, it was clear that
the guardians of the juvenile do not exercise any disciplinary control over his
activities. The juvenile is addicted to various kinds of intoxicants and indulges

. in criminal activities to raise money for aforesaid purpose. Learned Magistrate
further observed that in aforesaid circumstances, if the juvenile isreleased on
bail, he would land himself moral, physical and psycholo glcal danger; therefore,
his application for bail was rejected.

4. The order of the Principal Magistrate of Juvenile Justice Board was
challenged in appeal under Section 52 of the Act, which was dismissed by
impugned order. Learned Sessions Judge relied upon the judgment rendered
by this Court in the case of Inder Singh Vs. State of M.P. Dated 21.11.2014

) passed in Cr.R.No.838/2014, Rikki Si'ngh Vs. State of Chattisgarh, 2006
Cr.L..J. 1892 and Sandeep Vs. State, 2005 Cr.L.J. 3182 and dismissed the

appeal, upholding the reasoning of Learned Principal Magistrate, Juverile
Justice Board.
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5. Leamed counsel for the revision petitioner has assailed the impugned
judgment on the ground that learned Sessions Judge totally ignored the fact
that the offence is not a serious one. In fact it only falls under Section 324 of
the IPC. As per the final report, the offence under Section 307 of the IPC
was added on the advice of superior Police Officers. It has further been
submitted that the juvenile has been in custody for past 8 months and it would
not be conducive to his moral and psychological wellbeing to keep him confined
in aremand home for an indefinite period.

6. In view of the aforesaid legal position, reverting back t6 the facts of
the case at hand, one may see that alleged offence may not be termed as
heinous; however, what is relevant for the purpose of bail is the manner in
which it was committed and social and domestic background of the juvenile
as also his mental and psychological disposition and his proclivities.

. 7. Thejuvenileis alleged to have assailed the victim with knife because
he refused to give him money for buying liquor. At the time of offence, he was
already under the influence of some intoxicant. The report dated 11.07.2015
submitted by the Probation Officer is also revealing. It is stated in no uncertain
terms therein that the father and the parental grand-mother of juvenile had
* expired in a motor accident on 15.11.2011; however, even before the aforesaid
incident, juvenile had run away from his home and lived in places like Delhi,
Meerut etc. After the death of his father and grand-mother, he returned home;
however, during his stay away from home, he had become addicted to
intoxicants. He consumes various kind of intoxicants like Ganja, Whitener ink
etc. He even goes to the extent of rubbing the paste used for repairing puncture
on a piece of cloth and inhales the odor for getting his kick. For the purpose
of buying these intoxicants, he needs money and for raising the same, he sells
the house-hold goods and takes money from the boys and villagers. He beats
up people when they refuse to part with money. He is considered by the
villagers to be short-tempered and disobedient. His conduct was not
considered to be good. His mother also discloses that he is not socially
adaptable and mostly stays alone in his room, he doesn't meet people. After
the death of his father, he is looked after by his parental grand-father and
mother; however, they are unable to exercise any kind of disciplinary control
over him. In order to indulge in his addiction of intoxication, he even man
handles his grand-father and mother and misbehaves with them.

8. In the opinion of the Probation Officer, his rehabilitation in the family
’f'--
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may lead to further development of criminal tendencies in the juvenile and ifhe
is restored to his family he may, in all probability, expbse himself moral,
psychological and physical dangers.

9. In view of the report of the Probation Officer and the circumstances
under which the offence is alleged to have been committed, it appears that in
the case of his release on bail, the juvenile would expose himself to moral,
psychological and physical dangers because it is obvious that he is addicted
to various kinds of intoxicants and is more than likely to indulge in criminal
activities to raise money. His gvardians i.e. mother and the grand-father are
clearly not in a position to exercise any disciplinary control over him. Ifhe
indulges in criminal activities to raise money for buying liquor etc., the victims
may be inclined to retaliate at some point, putting the juvenile in physical danger.
In aforesaid circumstances, it would not be in the interest of justice to release
the juvenile on bail just yet, regardless of the fact that he has already spent 8
months in remand home. However, simply denying the bail to the juvenile is
not the way out. His stay in the observation home should be utilized for the
purpose of deaddiction and reformation. He needs to be cured of his addiction,
if possible, and properly counseled with a view to reclaim him as a useful
member of the society.

10.  Inaforesaid circumstances, this application for grant of bail to the
juvenile and for releasing him in the custody of his mother is dismissed. The
petitioner shall be free to renew the prayer after the expiry of a period of three
months in the event the case against him is not disposed of till then. Meanwhile,
proper counseling shall be arranged for him and necessary steps for curing
him of his addiction to intoxicants shall be taken.

11.  Ithasbeen informed that proper facilities for aforesaid purpose are
not available at Tikamgarh. Though, such facilities at Sagar at distance of 119
Kms are available; therefore, the Superintendent of Observation Home at
Tikamgarh is directed to transfer the juvenile to the Observation Home at
Sagar. It shall be the responsibility of the Superintendent of the Observation
Home at Sagar:

(i) . toproduce the juvenile before the J.J.B. at Tikamgarh on all dates of
hearing; _ . :

(i) to arrange for suitable counseling of the juvenile with a view to curb
his criminal proclivities;
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(i)  totake necessary steps towards curing of the juvenile of hlS addiction
to mtomcants :

The monthly progress report of the juvenile on the first date of every
month, shall be submitted by the Probation Officer at Sagar to the Principal
Magistrate, Juvenile Justice Board, leamgarh who shall be free to pass such -
ordeérs in the interest of juvenile as may be deemed necessary, in order to
attain aforésaid twin ob_] ectives.

Order accordingly.

LL.R. {2016] M.P., 2821
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.R. No. 2797/2015 (Jabalpur) decided on 21 March, 2016

RAJU ADIVASI & ors. . ...Applicant
Vs. . ' :
STATE OF M.P. - ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401 and Explosive Substances Act (6 of 1908), Sections 4, 5 & 7 -
Framing of Charge u/S 4, 5 of the Act, 1908, assailed on the ground
that the consent of the District Magistrate as envisaged u/S 7 of the
Act, 1908 has not been filed alongwith the charge sheet - Consent by
District Magistrate was granted and was filed on 13.08.2015 and charge
was framed on 28.09.2015 - Held - Trial commence only at the stage of
framing of charge and not when cognizance is taken - Court may
proceed up to the stage of framing of charge without consent of District
Magistrate - Charge can be framed after consent being granted and
placed on record - Trial Court has ample power and discretion to receive
any document before framing of charge - All documents are not required

" to be filed alongwith the final report. ~ (Paras 7,9 & 13)

T AFYT Giedl, 1973 (1974, %7 2), STV 397 T 401 VT [Aewics
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g e 91 weafy, sar f sfafram, 1908 @Y arr 7 @ Fwfa wRefaa
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P TF AR 13.08.2015 Bt YT B T TAT 28.09.2015 FT IRIY =P
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Cases referred: . .
(2013) 10 SCC 705, AIR 2014 SC 1400, 2002 Cr.L.J. 2367.

Akhil Singh, for the applicants,
Amit Pandey, P.L. for the non-applicant/State.

ORDER:

C.V. SIRPURKAR, J. :- This criminal revision has been filed on behalf
of the accused petrsons Raju Adivasi and Ramkishore challenging the order
dated 28.9.2015 passed by the Court of Additional Sessions (supplied:Judge),
Nagod, District Satna, in Session Trial No.128/2015, whereby learned
Additional Sessions Judge had dismissed the application filed on behalf of the
accused persons under Sections 227 and 228 of the Code of Criminal
Procedure and had framed multi-headed charges against them under Sections
33 (1) (b) and Section 41 read with Section 42 of the Indian Forest Act,
.. 1927 and Sections 4 and 5 of the Explosive Substances Act, 1908 (hereinafter
referred to in this order as “the Act™).

2. The petitioners/accused persons have restricted their challenge to
framing of charge under Sections 4 and 5 of the Act. Framing of charge against
the accused persons under the Act has been assailed solely on the ground that
the prosecution has failed to comply with provisions of Section 7 thereof and;
therefore, learned trial Judge grievously erred in framing charge thereunder.
Inviting attention of the Court to the judgment rendered by the Supreme Court
in the case of Anil Kumar Vs. M.K. Ayappa, (2013) 10 SCC 705, learned
counsel for the petitioner has contended that admittedly the consent of the
District Magistrate as envisaged by the Section 7 of'the Act, was not filed
along with the charge-sheet. It was not filed eventill the matter was committed
to the Court of Session. When the trial Court proceeded to consider framing
of charge on 7.8.2015, it was noticed that the letter of consent is not annexed
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to the final report. Thereafter, the Public Prosecutor procured and filed the
letter of consent along with an application and subsequently the letter was
taken on record. Learned counsel for the petitioners/accused persons submitted
that filing of the letter of consent just before consideration of the charge, does
not fulfill the requirement of Section 7 of the Act and; therefore, the charge
under Sections 4 and 5 of the Act, as framed against the accused persons is
not sustainable in the eye of law. Hence, it has been prayed that the charge
_under aforesaid provisions be quashed.

3. . Learned panel lawyer for the respondent State on the other hand has
supported the order framing charge under the provisions of Explosive
Substances Act, 1908.

4. On perusal of the record and due consideration of rival contentions,
the Court is of the view that this criminal revision must fail for the reasons
hereinafter stated.

5. It is not in dispute before this Court that the letter of consent issued
by the District Magistrate, Satna, was not filed along with the final report.
The criminal case was committed to the Court of Session without such consent.
The consent was granted on 13.8.2015 and on the same day, it was filed
along with an application, before the Additional Sessions Judge. The charge
in the case was considered and framed on 28.9.2015. Thus, it isalsonotin
dispute that the consent had been granted by the District Magistrate before
consideration and framing of charge.

0. Section 7 of the Act reads as hereunder:

7. Restriction on trial of offences - No Court shall proceed
to the trial of any person for an offence against this Act
except with the consent of the District Magistrate.

7. A plain reading of aforesaid provision makes it abundantly clear that
the restriction is placed on the power of the Court to proceed to the trial of
any person for an offence under the Act without the consent of the District
Magistrate. No such restriction is placed upon the power of the Court to take
cognizance of any such offence. Thus, a Judicial Magistrate is not precluded
from receiving the final report in a case involving offences under the Act and
commit the case for trial to the Court of Sessions. Now, the question that
arises for consideration is when does the trial actually commence?
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8.  Afive (supplied:Judge) Bench of the Supreme Court in the case of
Hardeep Singh Vs. State of Punjab, AIR: 2014 SC 1400 has held that:

"35. In view of the above, the law can be summarized to

the effect that as ‘'trial’ means determination of issues

adjudging the guilt or the innocence of a person, the person

has to be aware of what is the case against him and it is

only at the stage of framing of the chaiges that the court

informs him of the same, the 'trial’ commences only on

charges being framed. Thus, we do not approve the view .
taken by the courts that in a criminal case, trial commences

on cognizance being taken. "

Emphasis supplied.

0. In view of aforesaid definitive pronouncement ofa five (supplied:Judge)
Bench of the Supreme Court, it is luminously clear that the trial commences
~ only at the stage of framing of the charge and not when cognizance is taken.
As such, in a case involving offences under the Explosive Substances Act, the
Court may proceed up to the stage of framing of charge without consent from
the District Magistrate; however, the Court cannot consider and frame charge
without such consent being granted and placed on the record of the case.

10.  Inthis view of the matter, the reliance upon the case of Anil Kumar
(supra), is misplaced. In that case, the Supreme Court had held that where
jurisdiction is exercised on a complaint filed in terms of Sections 156(3) or
200 of the Cr.P.C., the Magistrate is required to apply his mind and in such a
case, the Special Judge/Magistrate cannot refer to the matter under Section
156 (3).of the Cr.P.C. for investigation against a Public Servant without a
valid sanction order under Section 19 (1) of the Prevention of Corruption
Act, 1988. )

11, Section 19 (1) of the Prevention of Corruption Act, 1988 is reproduced
herein below for ready reference: ’

19. Previous sanction necessary for prosecution - (1) No
court shall take cognizance of an offence punishable under
Sections 7, 10, 11, 13 and 15 alleged to have been
committed by a public servant, -except with the previous
sanction, save as otherwise provided in the Lokpal and .
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Lokayuktas Act, 2013.

(a) in the case of a person who is employed in connection
with the affairs of the Union and is not removable from
his office save by or with the sanction of the Central
Government, of that Government;

" (b) in the case of a person who is employed in connection
with the affairs of a State and is not removable from his
office save by or with the sanction of the State
Government, of that Government;

(c) in the case of any other person, of the authority
competent to remove him from his office.

12. It may be noted that under sub-section 1 of Section19 (1) of the
Prevention of Corruption Act, 1988, the embargo is placed upon taking
cognizance of an offence and not on proceeding to the trial. Thus, sub- section
(1) of Section 19 of the Prevention of Corruption Act, 1988, is not pari
materia with Section 7 of the Explosive Substances Act, 1908. As such, the -
principle of law laid down by the Apex Court in the case of dnil Kumar
(supra) does not, in any manner, advance the cause of the petitioner.

13. - The second objection that has been halfheartedly taken in this regard

-1s that the learned Additional Sessions Judge had no jurisdiction to receive
any document just before framing of charge. All documents for the prosecution
are required to be filed along with the final report.

14. Aco-ordinate Bench of this Court in the case of Raju Vs. State of
Madhya Pradesh, 2002 Cr.L.J 2367 has held that:

""Under these provisions the learned trial Court had ample
power and discretion to interfere and control conduction
of trial properly, effectively and in manner as prescribed
by law. While conducting the trial Court is not required to
sit as a silent spectator or umpire but to take active part
well within the boundaries of law. In the present case so
many important documents were not got proved though
filed along with charge sheet, so many important documents

. as pointed hereinabove, were not filed which all could be
important and relevant for the just decision of a trial, and
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the same could be got proved and directed to be produced
by trial Court under S. 165 of Evidence Actand 311 of Cr.-
PC.

15.  Thus, the second objection has no.force and is accordingly rejected. .
No other ground has been raised.

16. ~ On the basis of foregoing discussion, this Court is of the view that
learned Additional Sessions Judge committed no illegality, irregularity or
impropriety in framing charge against the accused persons/petltloncrs u.nder .

the provisions of Explosive Substances Act, 1908.

17.  Thus, no interference by this Court under rev1siona’ry jurisdiction is
- warranted.

- 18, Consequently, this criminal revision is dismissed.
Revision dismissed,

LL. R [2016] M.P., 2826
' MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sushil Kumar Gupta
M.Cr.C. No..794/2015 (Gwalior) decided on 28 January, 2015

PREETAM LODHI ...Applicant
Vs, .
STATE OF M.P. : ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 144 &
195 (D(a)(i} and Penal Code (45 of 1860), Section 188 - - Application
for quashing of FIR u/S 482 of Cr.P.C. - FIR - Violation of the order
of District Magistrate u/S 144 of Cr.P.C. by creating road block by
the petitioner and his 50-60 supporters - No permission obtained
of rally - Subsequently, FIR lodged by concerned S.H.O. u/S 188 of
IPC - Whether a Court can take cognizance of offence punishable
. *u/S 188 of IPC on the basis of FIR lodged by the S.H.O. - Held -
No, in the present case the petitioner has violated the prohibitary
order of the District Magistrate and as per Section 195(1)(a)(i) of
IPC no court shall take congnizance u/S 188 of IPC except on a
complaint in writing of the concerned public servant and in this case
the FIR has been lodged by S.H.O. whereas complaint.in writing
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ought to have been lodged by District Maglstrate, so the concerned
FIR is quashed. ) . : (Paras 6 to 11)

Fve FEFAT WIRTT, 1973 (1974 BT 2), sm'nf 144 7 195 (1)(¢)() vT
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Faia Y ETE WIE T8 S X FTW IHIOT A o ¥ g
qwq\wuﬁ&ﬂaﬁmw%mmmammﬁaﬁﬁ'
frerd o U8 W Tfey oft, 39 eRr Wikt vom gaw Raid
aftrafed| -

Case referred:
(1994) 4 SCC95. .

.-P.S. Bhadauria, for the aplz;licant.
R.K. Shrivastava, P.L. for the non-applicant/State.

ORDER

SusaiL Kumar Guera, J. :- This petition has been filed under Section
482 of the Code of Criminal Procedure, 1973 for quashing the FIR registered
at Crime No.689/14 for the offence punishable under Section 188 of IPC at
police Station, Bahodapur, Distt. Gwalior.*

2. As per prosecution case, on 15.8.2014 the SHO Bahodapur on
receiving the information about the jar when reached at Central Jail, Gwalior,
alongwith force, he saw that applicant was making glorification of himself
from his 50-60 supporters by garlanding and sloganeering. Applicant and his
supporters made sloganeering for about half an hour and created a law and
order problem by obstructing the traffic by their vehicles. Thereafter, they in
the form of rally proceeded towards Shinde Ki Chhawani. As per the order

-
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of D.M.Gwalior dated 18.7.2014 on the aforesaid date the provisions of
Section 144 of Cr.P.C. were in force and without permission any kind of
procession, rally etc. was absolutely prohibited. As such, the applicant and
his supporters have committed breach of Section 144 of Cr.P.C. which is
* punishable under Section 188 of IPC.

v

3. . Leamed counsel for the petitioner submitted that FIR has been registered

against the petitioner against the settled principles of law. It is further submitted

that petitioner did not disobey any proh1b1tory order and the cognizance under

Section 188 of IPC can be taken only on the basis of written complaint of a public

servant concerned. As per the provisions of Section 195(1)(a)(i) of Cr.P.C. even

" Court cannot take cognizance of offence under Section 188 of IPC without a’
written complaint of the concerned public servant. On these grounds, learned

counsel for the petitioner prays for quashment of the FIR.

4.  Per contra, learned Panel Lawyer for the State opposes the submissions
advanced by learned counsel for the petitioner and prays for dlsrmssal of the
petition.

5. . Heard learned counsel for the parties and perused the record.

6. From perusal of the FIR, it appears that it has been registered by the
SHO, Bahodapur, himself without any written complaint of the concerned
public servant,

7. The relevant provision of Section 195(1 )(@)(1) of Cr.P.C. reads thus:
“No Court shall take cognizance-

(a)(1) of any offence punishable under Sections 172 to 188 (both
inclusive) of the Indlan Penal Code (45 of 1 860) or

except on the complaint in writing of 'the public servant concerned"or
of some other public servant to whom he is administratively
subordinate.” ‘

8. ﬁ The Hon.Apex Court in State of U.P. vs. Mata Bhikh and others,
(1994) 4 SCC 95 in para 6 and 7 observed as under :

-
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“6. The object of this.section is to protect persons from being
vexatiously prosecuted upon inadequate materials or insufficient
grounds by person actuated by malice or ill-will or frivolity of
disposition at the instance of private individuals for the offences
specified therein. The provisions of this section, no doubt, are
mandatory and the Court has no jurisdiction to take cognizance of
any of the offences mentioned thérein unless there is a complaint in
writing of 'the public servant concerned' as required by the section
without which the trial under Section 188 of the Indian Penal Code
becomes void ab initio. See Daulat Ram v. State of Punjab, 1962
Supp 2 SCR 812. To say in other words a written complaint by a *
public servant concerned is sine qua non to initiate a criminal
proceeding under Section 188 of the IPC against those who, with the
knowledge that an order has been promulgated by a public servant
directing either 'to abstain from a certain act, or to take certain order,
with certain property in his possession or under his management'
disobey that order. Nonetheless, when the court in its discretion is
disinclined to prosecute the wrongdoers, no private complalnant can

- be allowed to initiate any criminal proceeding in his individual capacity
as it would be clear from the reading of the section itself which is to
the effect that no court can take cognizance of any offence punishable
under Sections 172 to 188 of the IPC except on the written complaint
of 'the public servant concerned’ or of some other public servant to
whom he (the public servant who promulgated that order) is
administratively subordinate.

7. A cursory reading of Section 195(1)(a) makes out that in case a
public servant concerned who has promulgated an order which has
not been obeyed or which has been disobeyed, does not prefer to
give a complaint or refuses to give a complaint then it is open to the
superior-public servant to whom the officer who initially passed the
order is administratively subordinate to prefer a complaint in respect
of the disobedience.of the order promulgated by his subordinate. The
word 'subordinate' means administratively subordinate 1.e. some other
‘public servant who is his official superior and under whose -
administrative control he works.”

9. In the present case also, if the petitioner has disobeyed or violated the
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prohibitory order of the District Magistrate, Gwalior, then only District
" Magistrate has aright to file a complaint in writing against the petitioner.
|

10.  From the bare perusal of the aforesaid provision of law under Section
195(1)(a)(@) of Cr.P.C. and in the light of dictum of Hon.Apex Court in Mata
Bhikh and others (supra), undoubtedly the law does not permit taking
cognizance of any offerice punishable under Section 188 of IPC unless there
is a complaint in writing by competent public servant. In the present case, no
such complaint has been filed.

11.  Consequently, the FIR registered at Crime No.689/14 for the offence
punishable under Section 188 of IPC at pollce Station, Bahodapur, Distt. -
Gwalior, deserves to be and is hereby quashed.

Order accordingly.

LL.R. [2016] M.P., 2830
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 3864/2015 (Indore) decided on 1 July, 2015

SATYANARAYAN oo : ..:Applicant
Vs. . '
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Section 420 and Evidence Act (1 of
1872), Sections 45 & 73 - Opinion of expert - Cheating - Prosecution
story is that the accused issued a cheque on 10.09.2004 while his account
was closed on 05.07.2004 - According to the accused, he issued cheque
on 10.09.2002 - The Complainant made overwriting in the date of cheque
- To prove that there is overwriting, he wants to examine the
Handwriting Expert, but the Courts below dismissed the application -
Date of issuance of cheque goes to the very root of the matter therefore,
the application allowed and hence, it was ordered that the questionable
cheque'be examined by the Handwriting Expert.- - (Paras2 & 3)

TS WIeaT (1860 BT 45), ST 420 T GrET IATALIAT (1872 BT 1),
gIerg 45 7 73 — 997 &1 79 — poar — ARSI o1 GHoT 48 € T
FfgE 3 fRA1F 10.09.2004 FY A% WY foar, TP Swwr wrar fae= -
05.07.2004 &1 € &1 AT oI — ARFgTa ¥ FUR, SU= fAIF 10.09.2002
ot 4% W 5T o — wRard A7 B iy ¥ aRcEs fmr -
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aftrEw o g s @ fv 98 swfaly ity &1 e s g
o7, Uiy Fraa. =maeEt 3 ey 9 o7 faar — 4% o sy s
#1 fafyr 7w &Y aw v ot 2 safay, IR Wer fFar T 9o 98
arefyra fvar T f5 graa I @1 Mo swfaly fwes g e
1 |

Vinay Gandhi, for the applicant.
Amit Singh Sisodiya, for the non-applicant/State.

(Supplied: Paragraph numbers)
ORDER ’

ALOK VERMA, J. :- This application under section 482 of Cr.P.C. is
directed against the order dated 13.02.2015 passed by learned 5th Additional
" Sessions Judge, Mandsaur in Cr.R. No.32/2015 dated 13.02.2015 by which
he confirmed the order passed by learned Judicial Magistrate First Classin
Criminal Case No.2905/2009 dated 09.01.2015 whereby, learned Magistrate
dismissed an application filed by present applicant under section 45 and 73
of the Evidence Act. ' '

2. The brief facts of the case are that present applicant is facing trial -
under section 420 of IPC in Crime No0.642/2004 registered at Police Station
—City M.S.R. District — Mandsaur. As per the-allegation of the prosecution
story, present applicant allegedly issued a cheque on 10.09.2004 while, his
account was closed on 05.07.2004. According to the present applicant, he
issued this cheque on 10.09.2002. The complainant made overwriting in the
date of the cheque and made it to appear that cheque was issued on
10.09.2004 and, theérefore, if it is proved that the cheque was issued on
10.09.2002, no case is made out-against him. To prove that there is
overwriting, he wants to examine the Hand Writing Expert but the courts below
dismissed his application and, therefore, this application is filed. After going
through the impugned orders, it is apparent that the prosecution in this case,
examined one Hand Writing Expert as PW-5. However, the Hand Writing
" Expert admitted that he only submitted his opinion in respect of the signature
on the cheque and did not examine the cuttings on the date of the cheque.
Learned Additional Sessions Judge observed in para 8 of the impugned
judgment that in this case, there is no charge in respect of the date on the

cheque bu (sic:but) the charge is that the accused issued the cheque after |

closing his account. However, the observation me_lde by learned Additional

-
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‘Sessions Judge appears entirely erroneous as, it is apparent from the record

that account was closed in July, 2004 and if the present applicant proves that
the cheque was issued on 10.09.2002 then, this would go to the very root of
the matter.

3. In this view of the matter in the considered opinion of this Court, both

the courts below erred in not allowing the application filed by the present.

applicant. Therefore, this application is allowed. It is directed that the applicant
may be allowed to get the questionable cheque examined by the Hand Writing
. .Expert and then the statement of the same Hand Wntmg Expert may be
recorded by the Court. :

4, With this direction, the apphcatlon stands disposed of.
5. C.cas per rules.
Application allowed.

" LL.R. [2016] M.P., 2832
MISCELLANEOQUS CRIMINAL CASE
Before Mr. Justice S.K. Palo
M.Cr.C. No. 1647/2009 (Gwalior) decided on 13 July, 2015

HARISH KULSHRESTHA . ...Applicant
Vs, -
VIKRAM SHARMA ‘ ...Non-applicant

- A Negotiable Instruments Act (26 of 1881), Section 138 -

Questioned cheque was not produced before the Drawee Bank within

' six months - Complainant has not observed the legislative intent - No
crlmmal liability of the drawee. : (Para 10)

Z Wy ferad JRIA7 (1881 T 26), ST 138 — T
AF BE A€ 3 A 3 AR Srare I @ wwer wwga T R T
—m#mﬁmwﬁmﬁm SUATE BT DI
e Tfye = |

B.”  Criminal Procedure Code, 1973.(2 0f 1974), Sections 3 62
& 482 - Bar u/S 362 - Exercise of jurisdiction u/S 482, when warranted
- No provision in the Code of Criminal Procedure authorizing the High
Court to review its orders passed in exercise of its revisional jurisdiction
~~Such power cannot be exercised under the cloak-of Section 482 of the

~

L4

i
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Code of Criminal Procedure. ‘ (Para 16)

W TUS HHAT Giear, 1973 (1974 T 2), SNTY 362 T 482 —
ORT 362 @ ATHd 999 — HNT 482 & AAUd SAMISR ST TAIT, T
ATTTIF & — <vs wfipar wigar ¥ Owr 1 Sudy < € w1 9= =y
&1 ae sfteRar @ Safa Sue g TG JRkw &1 gafdaies
P oy UIferma swar 8 — mumﬂﬁmaﬁﬂmuzaﬁmﬁﬂﬁ_
wfea &1 gt 6y fpar s wwani

Cases referred:

. 2012 (3) MPLJ 217, AIR 2001 SC 43, (2001) 3 SCC 609, (2008)
2 SCC (Cri) 186.

V.D. Sharma, for the applicant.
Arun Pateria, for the non-applicant.

ORDER

: S.K. l;'ALO, J. :- This petition under Section 482 of Cr.P.C. has been
filed to recall the order dated 07.01.2009 passed in M.Cr.C. No.616/2009
by this Court.

2. The facts j just necessary to adjudicate the present petition are that a
cheque 0fRs.2,97,000/- was issued by respondent/accused Vikram Sharma
in favour of the complainant/petitioner which was submitted for collection
and upon présentation the said cheque was dishonoured. It was alleged that,
in spite of the notice of demand, the amount was not paici-, hence, the
respondent accused Vikram Sharma has committed an offence which is
punishable under Section 138 of the Negotiable Instruments Act (which shall
be referred hereinafter as an “NI Act™).

3. A complaint case was filed by petitioner/complainant Harish
Kulshréshtha, to prosecute the accused/respondent under Section 138 of the
Act. After taking cognizance in the matter, the learned Trial Court framed
charge against respondent/accused Vikram Sharma under Section 138 of the
NI Act by the learned Special Judge, Morena, on 16.04.2007. Subsequently,
on 25.05.2007, an application was moved by the respondent/accused Vikram

* Sharma before the Trial Court by which the respondent claimed that the said

cheque was said to have dishonoured becausé of non-availability of fund but
it was dishonoured due to a different reason. As no witnesses have been
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examined so far the case has been fixed for recording of evidence. The plea
- of the accused Vikram Sharma in the charge be amended suitably.

4. This application was opposed by the petitioner/complainant Harish

Kulshrestha. The learned Trial Court vide order dated 15.06.2007 discussed

the matter in detail and held that the application deserves to be dismissed as

there was no necessity to amend the plea written on 16.06.2007. Learned -
" trial Court has held that on prima facie it was found that the cheque was
dishonoured by State Bank of Indore, Branch Kampoo, Gwalior, for “out of
rate” which is interpreted as “insufficient available of fund.” The ‘cheque return
memo' showing “out of date” is not required to be written as “out of date” is
‘written in column No.16. Therefore, it is actually “out of date” which means
out of estimated amount or value, meaning thereby insufficient of fund.

5. The order dated 15.06.2007 was under challenge in Criminal Revision
No0.616/2007 by the accused/respondent. This Court allowed the revision
and set aside the impugned order.

6. This Court vide order dated 2.1 2009 while deciding the revision has
opined that,

“From perusal of the record it is evident that the cheque is
dated 10/04/05 while the cheque was returned by the State
Bank of Indore, Branch Gwalior on 13/10/05 and reason has
been mentioned in the memorandum which is annexed to the
petition as Annexure P/1 is cheque out of date'. By no stretch
of imagination it can be read as cheque of rate. As admittedly,
in this case the cheque was not presented before the drawer's
bank within the statutory period of six months, the Criminal
Court had no jurisdiction to issue the process against the
‘petitioner. The impugned order being contrary to law is thus
not sustainable. The petition is accordingly allowed and.the
impugned order is set-aside™.

7. The present petition has been filed by the complainant/petitioner in
this background with the aforesaid prayer stating that the order dated
07.01.2009 has been passed on a wrong notion and not in accordance with
“the record. It is further claimed that the revision was presented for amending
the plea in the charge whereas no request was made to discharge the petitioner.

8. . During the course of arguments counsel for the petii':ioner strenuously
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argued that the disputed cheque was dated 10.04.2005 and the drawing bank
was State Bank of Indore, Kampoo Branch, Gwalior. The cheque ‘was
produced for collection within the prescribed period i.e. six months. The
complainant/petitioner produced the cheque with Oriental Bank of Commerce
on 08.10.2005 within the prescribed time. Subsequently, Oriental Bank of

., Commerce sent the cheque to the drawer bank i.e. State Bank of Indore
Branch, Kampoo, Gwalior, for collection and on 13.10.2005 the drawee bank
State Bank of Indore returned the unpaid cheque with the endorsement that
cheque “ out of rate”. Reliance has been placed by the counsel for the petitioner

- in Kushalbhai Ratanbhai Rohit & Ors Vs. The State of Gujarat, decided -

"in Special Leave Petition (Cri.)No.453 of 2014, in which the Hon'ble Supreme
Court has held that a Judge's responsibility is very heavy, particularly ina
case where a man's life and liberty hang upon his decision = Notlnng can be
left to chance or doubt or conjecture- Thus, Judge can recall orreview his
earlier judgment which is yet to be 51gned '

" 8.A. ‘Itis pertment to note that the words used are *yet to be signed”

9. Per contra, learned counsel for the respondent/accused-vehemently . .

argued that the particulars of offence was explained on 16.04.2009 and the
accused could not explain the things hence filed application for correction in
the plea, it was not because of “insufficiency of the fund”, the cheque was
dishonoured but, it was because of other reasons. When this request was
refused by the Court vide order dated 15.06.2007, the accused/respondent
filed the revision which was registered as MCRC 616/2007. While dcc1d1ng
the matter, this Court held that the chéque was not presented before the drawee
Bank within the-statutory period of six months. This view ofthe Court is
fortified by the decisions rendered in Amit Duney Vs. Arvind Dubey reported
in 2012(3) M.P.L.J.217, Hari Singh Mann Vs. Harbhajan Singh Bajwa
and others, reported in AIR 2001 S.C. 43 and Shri Ishar Alloy Steels Ltd
Vs. Jayaswals Neco Ltd, reported in (2001) 3 SCC 609.

10.  The qﬁcstibned cheque was not produced before the drawee bank
within six months. The complainant has not observed the legislative intent.
Therefore, there is no criminal liability of the drawyee.

11. In Shri Ishar Alloy Steels Ltd Vs. Jayaswals Neco Ltd, (2001) 3
SCC 609, the Hon'ble Supreme Court has held that,

“Negotiable Instruments Act, 1881-Ss. 138, 3 and 72 -
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Expression “the bank”, occurring in proviso (a) to S. 138 -
Meaning — Held, means the drawee bank and not the
coliecting bank of payee — Hence, in order to attract the
criminal liability of the drawer the cheque must be presented

to the drawee bank within the statutory period either
personally or through a collecting bank”

12, Statutory time limit for presenting the cheque to the bank is six months,
the “bank” as explained by the Hon'ble Supreme Court is the “drawyee bank”
and not the “collecting bank”. It is further made clear that the criminal liability
of the drawer can be fasten only when the cheque is presented to the drawer
bank within the statutory period either personally or through a collecting bank.
The drawer bank sent the “cheque return memo” on 13.10.2005 does not
show that the cheque was presented to the drawee bank on or before
09.10.2005.

13.  Therefore, the observation made by this Court in the order dated
07.01.2009 cannot be held to be a stray remark.

14, Besides the above, Hon'ble the Supreme Court in R. Rajeshwri Vs.
H.N. Jagadish reported in (2008) 2 SCC (Cri) 186 has held that,

“B. Criminal Procedure Code, 1973- Ss.362 and 482 — Bar
under S.362-- Exercise of jurisdiction under S. 482, when
warranted — In view of specific bar created under S.362 in
regard to exercise of jurisdiction of High Court to review its
own order, held, ordinarily exercise of jurisdiction under S.482
would be unwaranted-- Only in some rare cases, High Court
may do so where a judgment has been obtained from it by
practising fraud —Herein, such a case has not been made out”,

15.  Further more Hon'ble the Apex Court in Hari Singh Mann Vs.
Harbhajan Singh Bajwa and others, reported in AIR 2001 S.C. 43 has
opined that,

“Criminal P.C. (2 of 1974), Ss. 482, 362- Review of judgment/
order- Is not permissible under Code — Court cannot under cloak
of 8. 482 exercise such power — Practice of filing miscellaneous
petitions after disposal of main case ~ is unwarranted”.

16.  Inthisview of the mater there is no provision in the Code of Criminal
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Procedure authorizing the High Court to review its orders passed in exercise
of its revisional jurisdiction. Such power cannot be exercised with an aid or -
under the clock (sic:cloak) of Section 482 of Code of Criminal Procedure.
Section 362 of Code maintain that no Court, when it has signed its judgment
or final order disposing of a case, shall alter or review the same except to
correct a clerical or arithmetical error. Onice a matter is finally disposed of by
a Court, the said Court in the absence of a specific statutory provision becomes
“functus officio” and dis-entitled to entertain a fresh prayer for the same relief
unless the former order of final disposal is set aside by a Court of competent
,]unsdlctlon in a manner prescribed by law: '

17. " As that may be, the order dated 07.01 2009 cannot be altered or
recalled except to the extent of correcting a clerical or arithmetical error.

18.  In this premises, the present petition sans merit and is therefore
dismissed.

Application dismissed.

I.L.R. [2016] M.P., 2837
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 5624/2015 (Indore) decided on 3 August, 2015

 MEHARAZUDDIN ...Applicant
Vs.
STATE OF M.P. \ ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) -
Counting of period of detention for the purpose of filing Chargesheet -
Accused surrendered before the Court on 15.12.2014 and first day would
complete after passage of 24 hoursi.e. on 16.12.2014 - Therefore, counting
shall begin from 16.12.2014 and not from 15.12.2014. (Para5)

gvs #frar wfear, 1973 (1974 BT z), &IRT 167 (2) — IT 97
Ty w3 & gyt 8g Fg gafr 31 o — afgea 1 R
15.12.2014 & GATAY D GHA W9 fHar g yow fam 24 € =dia
g ¥ SuwT atufq fGs 16.12.2014 ¥t Qi gl — smagqg, T fRArw
16.12.2014 ¥ URA @ WM 7 f& feiF 15.12.2014 |

Cases referred:
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2008 (3) MPHT 18 (CG), AIR 1986 SC 2130. |

Virendra Sharma, for the applicant.
. Mini Ravindrarn, for the non-applicant/State,

(Supplzed Paragraph numbers)
ORDER

ALOK VERMA, J. :- This application is directed against the order
passed by learned 4th Additional Sessions Judge, Dewas in CRR No.37/
2015 whereby, learned Additional Sessions Judge dismissed the revision filed

against the order passed by learned J MFC in Criminal Case No.487/2014
dated 14.02.2015.

2. The brief facts giving rise to this application are that chargesheet was
filed by the Police Station — Kotwali, District — Dewas, on 13.02.2015'under
sections 306 and 498-A of IPC. On this date, the accused filed an application
under section 167(2) of Cr.P.C. It was mentioned in the application that the _
accused Mehrazuddin surrendered before the Court on 11.12.2014, however,

he was not taken into custody and the Court directed him to appear on
12.12.2014. On that day, Presiding Officer was on leave and, therefore, the
‘matter was further adjouined for 15.12.2014 and on which date, the accused
Meharazuddin was taken into custody and sent on judicial remand. The
contention of the accused was that charge-sheet was filed on 61st day after
he was sent to custody and, therefore, he should be given benefit of bml under
section 167(2) of Cr.P.C.

3. Learned rewsxonal court in para 9 of the order observed that when he
was sent to custody on 15.12.2014, counting of days shall begin, from
116.12.2014 and if days are counted from 16.12.2014, charge-sheet was filed

ori 60th day and not 61st day, therefore, no case is made out for grant of bail .

under section 167(2) of Cr.P.C.

4, Learned coumnsel for the applicant filed an order of Chhatnsga.rh ngh
Court in the case of Pitloo Singh Rajput Vs. State of. Chhattisgarh reported in.
2008 (3) MPHT 18 (CG) in which it was observed that word detention authorised
by the Magistrate used in section 167(2) of Cr.P.C. begah when the accused is _
produced before the Magistrate and sent to judicial custody after grantingremand. _
The period for which he remanded i in police custody shall not be counted for this
purpose because that detention is not authorised by the Magistrate. For this,

-
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Chhattisgarh High Court placed reliance on the judgment of Hon'ble the Suprerhe
Court in the case of Chaganti Satyanarayana and others Vs. State of Andhra’
Pradesh reported in AIR 1986 SC 2130.

5. However, in the present case, the accused surrendered before the
Court on 15.12.2014 and first day would complete after passage of 24 hours
i.econ 16.12.2014, therefore, counting shall beginfrom 16.12.2014 and not
from 15.12.2014. In this view of the matter, no illegality was committed by
the revisional court and no interference is called for.

6. Accordingly, this application is devoid of merit, liable to be dismissed
-and is hereby dismissed. ’ '

7. C.cas per rules.

-

Application dismissed.

LL.R. [2016] M.P., 2839
MISCELLANEOUS CRIMINAL CASE
' Before Mr. Justice Alok Verma
M.Cr.C. No. 6371/2015 (Indore) decided on 19 August, 2015

VINDHYA ...Applicant

Vs. :
STATEOFM.P. - . ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 311 & 482 -
Recall of witness - Document received subsequently using provisions of
Right to Information Act - Application filed to recall the Complainant to
confront him with the document, in which totally contrary story was narrated
- Application for recall of Complainant for limited purpose and confront
him with the documents received subsequently allowed. (Paras 6-& 7)

qUg FIHAT WAl 1973 (1974 T 2), €T 311 T 482 — GiE? &
g7 gErT s — EW o afaer afufm @ suEat 1 9watT v
TY TWEW g€ ¥ urw fear - ST gwaaw, e gofa: faeda
FErh aftfa off, &t WRardl 3 v " @ @ fay 9 g g9’ 91 2g
AT Y — NP IR 3 WRardi B ¢ AT 9 e 99=iq
¥ 9T TERY $ IUS R | @1 By TR Aas wfier frar wan)

Cases referred: -

LAWS (SC)-2007-7-77, 2014 Cri.L.J. 671, 1991Cri.L.J. 1521,
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Nidhi Bohrd, for the applicant. | .
Amit Singh Sisodiya, for the non-applicant/State;

(Supplied: Paragraph numbers)
ORDER

~ ALOK VERMA, J. ;- This application under section 482 of Cr.P.C. is o

directed against the order passed by learned Special Judge under SC/ST
(Prevention of Atrocities) Act under section 311 of Cr.P.C. dated 24.06.2015
by which, learned Judge dismissed the application filed by the present applicant
to recall the complainant Shiv Narayan and confront him with various documents

.that present applicant received subsequently using provisions of Right to
Information Act.

2. The brief story according to the prosecution is that complainant Shiv
Narayan and his family is residing as tenant in the house of the present
applicant. On 17.07.2013, the complainant and his wife Soram baj were going
to work as labourers. They were stopped by the present applicant. Present
applicant insisted that wife of the complainant should not go to work as labourer
and instead of work for her. She wanted her for some illegal purpose and
offered her Rs.800/-, Subsequently, it is alleged that present applicant took
the complainant inside the house and there acid was thrown on him by co-
accused due to which he lost his eye site,

3. Subsequently, it is alleged by present applicant that complainant Shiv
Narayan filed a written complaint before the Collector, Shajapur on 02.12.2014,

- Afterrecording of his statement before the Court and in this complaint, he said.

that acid was thrown by his wife Soram bai and he also implicated his sister-in-
law Teju bai and alleged that they both are trying to sale their dziughters Bhavna
and Varsha to various persons for prostitution. Subsequent to this, he also filed
similar complaint in the office of Superinterident of Police, Shajapur, and also his
statement was recorded. Present applicant prays by filing an application under

section 311 of Cr.P.C. to recall the complainant to confront him with the documents -

in which totally contrary story was narrated.

4, Learned Judge held that such sui)sequent event cannot be taken into
consideration as, this would collapse the criminal justice system and no case
would reach to its logical conclusion. :

5. Counsel for the applicant places reliance on the judgment of Hon'ble

“
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the Supreme Court in the case of Iddar Vs. Aabida reported in LAWS (SC)-
2007-7-77, in case of Sister Mina Lalita Baruwa V5. State of Orissa and
others reported in 2014 Cri.L.J. 671 and in the case of Mohanlal Shamji
Soni Vs. Union of India and another reported in 1991 Cri.L.J. 1521.

6.  Sofarasthe present applicant is concerned, the allegations made in

- the complaint filed by the present applicant to the Collector in December,

2014, is entirely different than the version he gave to the police and also in his

statement before the Court. Both stories are opposite to each other and each
of them cannot stand, only one of them can pass test of truthfulness and,
therefore, assertions of the complainant before the Collector and his statement
before the Court are just opposite to each other and facts stated before the
Collector goes to the root of the matter and in this view of the matter, if the
application under section 311 of Cr.P.C. is not allowed, this would result in
serious miscarriage of justice. Therefore, I find that learned Judge erred while
disallowing the application under section 311 of Cr.P.C.

A Accordingly, this application under section 482 of Cr.P.C. deserves
to be allowed and is hereby allowed. The order passed by learned Special
Judge dated 24.06.2015 is set aside. The application filed by the applicant
under section 311 of Cr.P.C. is allowed. It is directed that the complainant be
recalled for limited purpose and confront him with the documents received by
the present applicant under Right to Information Act.

3. Needless to say that while confronting the complainant with the
documents, provisions of the Evidence Act should be followed.

9, C.c as per rules.
: Application allowed.

L.L.R. [2016] M.P., 2841
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sujoy Paul
M.Cr.C. No. 3271/2008 (Gwalior) decided on 31 August, 201 5

AK.SHARMA - _ . ...Applicant
Vs.
STATE OF M.P. & anr. : ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Sections 200 & 482
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and Penal Code (45 of 1860), Sections 323, 325, 326, 341, 294, 352,354 &
506 (Part II) - Quashment of proceedings - Applicant working as
Commanding Officer in NCC - Complainant working as Lascar, Class IV
employee in NCC - Complainant is habitual latecomer, act of-
insubordination, false complaints etc. - Petitioner intimated acts of -
Complainant to his seniors by three letters immediately - Complaint was
filed by the Complainant later on- Held - Court below has not examined . .
the documentary evidence before taking cognizance, and the complamt by
* the Complainant is an afterthought, so as to take vengeance and is a counter
" blast on the part of the Complainant - Criminal complaint is hereby
dismissed - Petition allowed. (Paras 13 to 19)

_ U8 Biar wf?fn 1973 (1974 &T 2) €IRTY 200 T 482 VF qU<
WIRTT. (1860 #T 45), GINTY 323, 325, 326, 341, 294, 352, 354 T 506 (=T
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arﬁwwﬁammam‘mﬁﬁr mﬁmﬁ’lﬁm

Case reférred:

_ 1998 (5) SCC 749, AIR 1992 SC 604, (2008) 8 SCC 232, (2008)
14 SCC 1, 2015 (1) SCC 513, 1988 (1) SCC 692, (2012) 1 SCC 530.

“Raju Sharma, for the applicant.- o _
Vijay Sundaram, P.L. for the non-applicant No. 1/State.
None for the non-applicant No. 2 despite service.

ORDER o
Sutoy PauL, J. :- The petitioner has invoked the jurisdiction of this
Court under Section 482 Cr.P.C. to assail the complaint proceedingsin Criminal
Case No.12332/2006. _ ‘
2. . Bﬁef facts necessary for adjudication of this matter are that the
petitioner is-an officer in Indian Navy. He has rendered 27 years of unblemished

AR
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service. The petitioner remained posted in 03 MP Naval NCC Unit Gwalior
between 04.04.2004 to 15.12.2005. The respondent No.2 was also posted
in the said Unit at the relevant time. She was working as a Lascar a class [V

post. She was appointed on compassmnatc ground due to death of her
husband. :

3. Shri Raju Sharma, learned counsel for the petitioner contends that
respondent No.2 was highly arrogant and was involved in‘ acts of
insubordination and making false complaints against the officers. The

-respondent No.2 was posted on attachment in NCC Group Headquarters
from where she reported back to 03. MP Naval Unit NCC on 01.06.2005.
Her routine duty was from 9:30 AM to 5:30 PM excluding one hour of lunch
bréak. It is urged that similarly posted Lascars always reported on their duty
in time but respondent No.2 never turned up in time. She was a habitual
latecomer and whenever she was apprised about it, her standard answer was

that she will come as per her own wish.

4, +Shri Raju Sharma, learned counsel for the petitioner contends thaton -
7.7.2005, the respondent No.2 again came late. The Chief Instructor asked
her about the reason for coming late. She started arguing and misbehaving
with the Chief Instructor. The petitioner was the Commanding Officer of the
" Unit and therefore Chief Instructor reported the matter to the petitioner
regarding the conduct of respondent No.2. It was in relation to her late coming,
refusing to lift the official suit case of Commanding Officer and even refusing
to bring/serve tea. He also apprised the petitioner that respondent No.2 is
not following the daily roster of Lascars and further refusing to carry the DAK/
Treasury duties.

5. The case of the petitioner is that he called respondent No.2 in the_ ’
presence of Office Superintendent and Chief Instructor and asked her about
the choice of duty in which she will feel comfortable. She in turn, started
abusing the petitioner. She used very filthy and improper language and
misbehaved with petitioner. The petitioner immediately apprised the higher
authorities about the incident dated 07.07.2005. The reliance is placed on
Annexure P/1 dated 07.07.2005 which is addressed to the Deputy Director
General, NCC Directorate; Bhiopal. The President Court of Enquiry, NCC
Group Headquarter was also apprised by the petitioner by filing Annexure
P/2 dated 07.07.2005. The petitioner even intimated about this incident to
Officer- in-charge of Police Station Kampoo/Mahila Thana on the same day



2844 AK. Sharma Vs. State of M.P. LL.R.[2016]M.P.
i.e. 07.07.2005. )

6. Shri Raju Sharma has taken pains to contend that the respondent No.2
preferred a complaint on 08.07.2005. This was done as an after thought and
in order to protect herself from any disciplinary action which may be taken by
the department for her act of dlsobedlence and mdrscrplme

7. - Learned counsel forthe petltroner further submits that she subsequently
approached the District Programme Officer, Human Rights Commission etc.

Petitioner upon receiving notices from said authorities filed his detailed reply.

All such authorities were satisfied with the explanation given by the petitioner
and therefore no action was taken by Human Rights Commission and the
Programme Officer. The document dated 10.11.2005 (Annexure P/5) is relied
upon by the petitioner to show that 4 senior officer of the rank of CSP
conducted a detailed enquiry and found that allegations against the petitioner
are factually incorrect. Shri-Sharma submits that later on respondent No.2
filed a complaint on 29.10.2005 before the Judicial Magistrate First Class,
Gwalior. It is contended in the said complaint that petitioner has committed
offence under Sections 323, 325, 326, 341, 294, 352, 354, 506 (Part.IT) of
the IPC and under Sections 3(1) (10), 3 (1)-(11), 3 (1) (12) of the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989. The court
below took the cognizance by its order dated 11.10.2006.

8. Criticizing the order dated 11.10.2006, it is submitted that learned
court below has erred in taking cognizance on certain sections of IPC. Although,
said court was right in holding that the allegations made under various sections
of Atrocities Act are without there being any basis.

9. - Thebone of contention of Shri Raju Sharma is that the organization .
like Navy and NCC cannot run unless strict discipline is maintained. The
petitioner in order to maintain discipline asked respondent No.2 that she should
come in time, she in turn misbehaved with the petitioner and used improper
and filthy language. When petitioner promptly reported this matter to the higher
authorities, respondent No.2 thought that “offence is the best defence” and
she preferred complaint after few months before the court below. The said
complaint was like a house of cards and court below should not have entertained
this application without application of mind. He placed reliance on various
judgments to contend that the complaint is in fact an after thought and malicious
act on the part of respondent No.2. For this reason, it is urged that criminal
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proceedmgs be set aside. |

10.  Shri Vijay Sundaram, learned Panel Lawyer supported the proceedings.
He submits that the order dated 11.10.2006, whereby a-complaint was directed
to be registered, is not called in question. Hence no interference is warranted.
In addition, he submits that at this stage, factual matrix of the matter cannot
be gone into. ’

11.  The rcspdndent No.2 has not chosen to appear despite service.

12. I have bestowed my anxious consideration on rival contentlons ofthe
parties and perused the record.

13.  Inthe aforesaid factual backdrop, it is clear that petitioner preferred
representations Annexure P/1, P/2 and P/3 on the date of incident i.e.
07.07.2005. The complaint of respondent No.2 Annexure P/4 is later in time.
Thereafter, she preferred the criminal complaint on 29.10.2005. The court
below recorded her statement and found that allegations relating to Atrocities
Act are not established. However, bailable warrant was ordered to be issued
against the petitioner for offence under various sections of IPC.

'14.  In'the opinion of this Court, in the relief clause of the petition, the
petitioner has challenged the entire proceedings of criminal Case No.12332/
2006. Thus, this prayer is wide enough to include the order dated 11.10.2006.
Whether or not said order is specifically challenged, it is covered in the relief
clause. Thus, this objection of Shri Sundaram is rejected.

15.  Thisis trite law that at this stage interference by this Court can be
made on limited grounds. Correctness of reasons ordinarily cannot be gone
into in a proceeding of this nature. However, it is noteworthy that the Apex
Court in 1998 (5) SCC 749 (Pepsi Foods Vs. Special Judicial Magistrate)
opined that summoning of an accused in a criminal case is a serious matter.
Criminal law cannot be set into motion as a matter of course on mere asking
because complainant entered the witness box and brought two witnesses in
support thereof. The order of Magistrate, summoning the accused must reflect
his application of mind. The court is required to examine the nature of allegations
made by the complainant and also the evidence both, oral and documentary,
in support thereof. The Apex Court further opined that if Magistrate's order
~ suffers from non application of mind, the proceedings can be assailed under
Section 482 Cr.P.C. If the order impugned is tested on the anvil of the principle
laid down aforesaid, it will be clear that the court below has registered the
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matter only on the basxs of deposition of the complainant arid other witnesses.

_The court below has not examined the  documentary evidence and has not
given any finding as to when the complamant preferred representations about
the incident. Version of respondent No.2 was treated to be gospcl truth and
on mere asking, the complaint was rcglstered

"16.  The Apex Court in AIR 1992'SC 604’ (State of Haryana Vs. Bhajan
Lal) summarized the ground on which an FIR or complaint can be called in
question in a proceedings filed under Article 226 of the Constitution/Section
-482 Cr.P.C. It reads as under:-

7. Where a criminal proceedings is manifestly
attended with mala fide and/or where the proceeding is
maliciously instituted with an ulterior motive for wreaking
vengeance. on the accused and with a view to splte him
due to prtvate and personal grudge.”

17. " Aplainreading of the aforesaid parameters makes it clear that criminal
proceedings can be called in question ifit is actuated with malafide or where

the proceeding is maliciously instituted with an ulterior motive for wreaking

vengeance on the accused. In the present case, the chain of events show that
the complaint filed by the respondent No.2 was an after thought and it is
designed to take vengeance on the petitioner. The Apex Court in (2008) 8
SCC 232 (Priya Vrat Singh & Ors. Vs. Shyam Ji Sahai), (2008) 14 SCC 1
(Rukmini Narvekar Vs. Vijaya Satardekar & Ors) and Rajib Ranjan &
Ors. Vs. R, Vijaykumar (2015 (1) SCC 513, followed the ratio decidendi of
Bhajan Lal (supra). In Priya Vrat Singh (supra), the Apex Court has taken

notice of the fact that inspite of service of notice, none appeared for the

complainant."Same is the case here.

18.  Itis noteworthy that in 1988 (1) SCC 692, (Madhavrao Jiwajirao
Scindia Vs. Sambhajirao Chandrojtrao Angre), the Apex Court held that it
is for the court to take into consideration any special feature which appears in
a partlcular case.to consider whether it is expedient and in the interest of
justice to permit a prosecution to continue. As noticed, respondent No.2 has.
‘not chosen to appear in this matter to assist the court. In (2012) 1 SCC 520
. (Anita Malhotra Vs. Apparel Export Promotion Council & another), the

Apex Court opined that where the documents relied on by defence are beyond )

suspicion or doubt, same can be relied upon. In the present case, the

Lo
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. ;,respondenté have not chosen to raise their eyebrows on the genuineness of
 the defence documenits filed as annexures. Some documents aforesaid are

official correspondence. Thus, I find no reason to doubt the said docuritents.
In'the aforesaid factual scendrio, in my opinion, the order of court below is
improper and passed in a routine manner. If the said prooeedings are permitted
to continue, it will be travesty of justice. The complaint, in my view is a counter

~blast on the part of respondent No.2. Thus, the petitioner is not required to

undergo rigmarole of the criminal prooeedmgs -

19.  Resultantly, the criminal complaint proceedmg in Cnmmal Case
No. 12332/2006 is quashed Petition is allowed. ‘ -

S Application allowed.

L.L.R. [2016] M.P., 2847 _ (.
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.K. Palo
M.Cr.C. No. 3659/2012 (Gwalior)y decided on 30 September, 2015

PAPPURAI - ' ...Applicant
Vs. - . Co
STATE OFM.P. o ...Non-applicant

B Evidence Act- (1 of 1872), Section 27 - Confessional

Statement Facts dlsclosed 1/S 27 of Indian Evidence Act can be used

~ only against the persons maklng disclosure and not against any other

persons. (Para 8)

Z wmrazﬁ?ﬁrw(m?z Wf) smrzr— avflmlir werT —
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qmaﬂ#aﬁmﬁﬂﬁa%ﬁmﬁumwﬁr&mm%wﬁﬁﬁm
afaal @ fawg |

B. Criminal- Procedure Code, 1 973 (2 of 1974), Section 482
and Excise Act, M.P. (2 of 1915), Section 34-A - Where the allegations
constitute an offence, but there is no legal evidence adduced or the evidence
adduced clearly or manifestly fails to prove the charge, inherent powers
should be used to quash the proceedings - Held - In view of the fact that
no evidenceis available against the petitioner éxcept the disclosure of co-

. accused u/S 27 of Evidence Act, the FIR 50 far it relates to-the accused,
. deserves to be quashed. - (Paras 9&10)
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Cases referred:

1994 (I) MPWN 72,2012 (4) MPHT 116, (2005) 1 SCC 122, AIR
1960 SC 866, 1992 Supp (1) SCC 335.

H.K. Shukla, for the applicant.
Kuldeep Singh, P.L. for the non-applicant No. 1/State.
None for the non-applicants No. 2 to 5.

(Supplied: Paragraph numbers)
ORDER '

S.K. Paro, J. :- This petition under Section 482 of Cr.P.C. has been
filed for quashing the FIR against the petitioner. Pappu Rai in respect of Critne
No. 208/2012 registered at Police Station Bahodapur for offence punishable

-under Section 34-A of MP Excise Act.

2. Factual matrix is, when the police party Bahodapur was patrolling in
Anandnagar, they received an information that at Jalalipur Road, in front of

Gyansingh Yadav's houses a tractor trolly carrying illegal liquor is stationed. .

The police party reached the spot. Seeing the police party two persons jumped
_ from the tractor and fled away. Two other persons were caught who disclosed
their names as Kallu Batham and Kashiram Batham resident of Village Ladhedi.
On search in the tractor trolly found to be 371 boxes of silver whiskey, zin
and country miade liquor which were seized. Kallu Batham and kashiram Batham
were arrested. On their interrogation they have stated that the contraband
belongs to accused Pappu Rai resident of Village Ghasmandi, the value of
contraband Rs. 8,76,720/- alongwith tractor trolly were seized.

3. On behalf of the petitioner, it is contended that the petltloner has been

"
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_ falsely implicated. Gyan Singh let out the house to one Rajesh Singh and
" Dalchand resident of Rasulabad. Therefore, Gyan Singh is not in possession ~
of the house. Rajesti was residing in the house. Therefore, the petitioner had
no control and possession of Gyan Singh Yadav's house. The recovered country”
made liquor were seized from the house situated at Sagartal Road, Gwalior.
The house where goods were lying belong to Gopal Singh Yadav. The liquor
was seized from the house not from the tractor trolly. The newspaper Nai
Duniya published this information on the same day. The Police lodged the
report which is fictitious and deserves to be quashed.

4, It is also argued by the learned counsel for the petitioner that on the .
basis of disclosure statement of the co-accused under Section 27 of Evidence
Act. The petitioner has been implicated wheréas, such statement recorded
against the petitioner is a week (sic:weak) evidence. No liquor has been seized
from the petitioner. Cognizance has been taken by the Police against the
petitioner is absolutely illegal. Counsel for the petitioner contends that except
of the aforesaid disclosure statement, there is no other evidence on record
against the petitioner which may establish that illegal liquor belonging to the

~ petitioner. It is also not the case of prosecution that vehicle in which the illegal

liquor which was being transported belong to the petitioner. -

5. Learned Panel Lawyer for the State opposed the petition stating that
the petitioner is the owner of the illicit liquor. The accused persons who were
caught in the spot were only the small fishes.

6. This Court in Ashok Nanda (Supra) para 12 has observed as under:

~ "As far as the evidence of memoranda_given by the
co-accused persons under Section 27 of the Evidence Act is
concerned, their confessional statements to police cannot be
accepted as legal evidence against petitioners in the absence
of any other incriminating piece of evidence. Except the above
circumstances, absolutely no other evidence has been collected
" and produced by the prosecution prima facie to indicate that
petitioners hatched conspiracy with other accused person to
commit murder of complainant Rajendra Agal."

7. This Court in Prakash Smgh Vs. State of M.P.., 1994(11) MPWN
72 has held as under -
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"The statement admissible under Section 27 of the
Evidence Act are the statements which could bée used as
evidence against the maker and not against any other person.
Under Section 27 only portions of information given by an

* accused which are admissible are those which relate distinctly
to the facts discovered thereby. Consequently, facts but involve
other accused are inadmissible under Section 27 against the
later",

8. This Court in Raghu Thakur Vs, State of M.P, 2012 (4)M.PH.T. M
116 has observed in para 6- and (sic:as)under: J

Wy

~ "A plain reading of Section 27 of Indian Evidence act
- indicates that the statement under section 27 of Indian Evidence
Act is an exception to the ban impose upon the Courts to
utilize the confessional statement made under Sections 25 and
27 of Indian Evidence Act, so as to protect a person making
disclosure from being falsely implicated by the police in whose
‘custody that persons remains at the time of making disclosure.
The provision of Section 27 of Indian Evidence Act further
indicates that the facts disclosed underSection 27 of Indian -
Evidence Act can be used only against the persons making
disclosure and not against any other persons.”

9, So far as invoking the powers under Section 482 of Cr.P.C. for
quashing the criminal proceeding is concerned, the Apex Court in the case of
Zandu Pharmaceutial Works Ltd. and others Vs. Mohd. Sharaful Haque
and another, (2005)1 SCC 122, in great detail considered the scope of powers
under Section 482 of the Code of Criminal Procedure for quashing the criminal
proceeding relying on the earlier decision rendered by the Apex Court in the
Case of R.P. Kapur Vs. State of Punjab-AIR 1960 SC 866 and State of
Haryana Vs. Bhajan Lal; 1992 Supp (1) SCC 335. in which it was held:

"In R.P. Kapur Vs. State of Pu_ﬁjab this Court'-su_mmarized
some categories of cases where inherent power can and should
be exercised to quash the proceedings.

L

i. Where it manifestly appears that there is a
- legal bar against the institution or continuance
e.g. want to sanction;
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ii. Where the allegations in the first information
report or complaint taken at its face value and
accepted in their entirety do not constitute the
offence alleged; -

iii. Wherethe allegations constitute an offence,

" but there is no legal evidence adduced or the
evidence adduced clearly or manifestly fails to
prove the charge."”

10.  Inview ofthe aforesaid discussions and the legal position and in view
of the fact that no evidence is available against the petitioner except the
disclosure of co-accused under Section 27 of Evidence Act. The-Crime No.
208/2012 under Section 34-A of M.P. Excise Act registered at Police Station
Bahodapur, District Gwalior. So far as it relates to the petltloner Pappu Rat
deserves to be quashed.

I1.  Consequently, this petitioner (sic:petition) is allowed and FIR registered

" at Crime No. 208/2012 under Section 34-A of M.P. Excise Act at Police

“Station Bahodapur, District Gwalior. So far as it relates to the petltloner Pappu
Rai is hereby quashed,

Application allowed.

- LL.R. [2016] M.P., 2851 q :
MISCELLANEOUS CRIMINAL CASE -
Before Mr. Justice Sujoy Paul
M.Cr.C. No. 3850/2012 (Gwalior) decided on 14 October, 2015

KAMALKISHOR * ...Applicant
Vs.
STATE OF M.P. : ...Non-applicant

(Alongwith M.Cr.C. No. 4196/2012, M.Cr.C. No. 4197/2012 & M.Cr.C.
. No.4198/2012) - ,

A CopynghtAct (14 of 1957), Sections 63 & 64 ~ Allegation
against the petitioner is that the spark plugs found in his possession were
not original but duplicate - Held - The allegation does not fall within the
'‘work' as defined in the Act, which means a literacy, dramatic, musical or
. artistic work, a cinematograph film or sound recording - Spark plug cannot
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be treated as artisitic work, and therefore, Section 63 of the Act has no
. application in the present case - Further held - The satisfaction of Police
Officer about the applicability of Section 63 is sine qua non for exercising
the powers under Section64. - (Paras 15 & 17)

& uRfrafirere SR (1957 #7 14), STV 63 T 64 — AT
- @ faeg arly 1 @ % sud anfiveg § Ui 1Y Wne W g9 | e
. g el } — aRfERT — Saq aRiv AP ¥ Rl s R
1 aRfr # 9 amar 2, Rwer amva e wifthgs T, 9ifares
AT FATHS, T Juqr eafy ftdeT 9 sfv | @ - T T B
mﬁmﬁmﬁﬂﬂwmméwsﬂﬁﬂmssaﬂm
qm#mﬂiﬁ'@*ﬁ st 77 At affeiRa - arr 64 ¥ yEw
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B. ~ Copyright Act, (14 of 1957), Sections 63 & 64 -

Interpretation of Statutes - Construction of Penal Statutes - A penal -

provision must receive strict construction - Séction 63 is a penal
provision prescribing offences relating to copyright or other rights
conferred by the Copyrlght Act, and therefore, must be strictly
construed. (Para14)

& wlolerferere Jfefraa (1957 @1 14), sirmvss 7 64 —
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C. Copyright Act, (14 of 1957), Sections 63 & 64 - Practice

(Criminal) - Investigation by the Complainant himself - Effect thereof
- Unless in a given situation a case of prejudice is made out, the order/
~ enquiry would not get vitiated - In judg_ing the question of prejudice,
the Court must act with a broad vision and Iook to the substance and
not to techmcalltlés Unless it is shown that the concerned Police Officer

‘was personally interested to get. the conviction of the accused, no

interference is warranted. (Paras 19 & 20)
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Cases referred:

- AR (1995) SC 2339, 2002 (3) MPHT 146, (2004) 5 SCC 223,
(2004) 5 SCC 230, (2009) 11 SCC 690, (1976) 1 SCC 15, (2013) 3 SCC
594, (1969) 3 SCC 392, (1998) 6 SCC 651, (1998) 6 SCC 553, (2002) 8
SCC 68, (2015) 3 SCC 220.

Atul Gupta, for the applicant. :
A.S. Rathore, P.L. for the non-applicant/State.

ORDER

Susoy Paur, J. :- Regard being had to the similitude in the questions
involved in these cases, these petitions were analogously heard on the joint
request and decided by this common order.

2. 7 Facts are taken from M.Cr.C.No. 3850/12. The Assistant Sub
Inspector (ASI), Shri H.R.Godsar lodged an FIR in‘Crime No.130/10 in
Police Station, Karera against all petitioners under Sections 63 and 64 of
Copyright Act (for short, the "Act"). On account of said FIR, criminal cases
were registered against all the petitioners. According to FIR, Mico Spark
Plugs were found in possession of all the petitioners. These plugs were
compared with original plugs. It was found that the spark plugs which were
found in possession of the petitioners were not original but were duplicate
one. After completing investigation, challans were filed separately against all
petitioners before Judicial Magistrate First Class (JMFC), Karera. Cognizance
was taken by the Magistrate on 30.12.2010 and charge under Section 63 of
the said Act was framed against all the petitioners.

3. The petitioners, feeling aggrieved with the order dated 30.12.2010
filed four criminal revisions before Additional Sessions Judge, Karera. The
said court by common order dated 27.4.2012 dismissed the said revisions.

4. Shri Atul Gupta, learned counsel for the petitioner, submits that he is

Ay
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challenging the charge and the order of the revisional court on three points.

5. Firstly, as per Copy Right Act, the officer below the rank of Sub

- Inspector was incompetent to seize the property or conduct the investigation.”
In the present matter the ASL has wrongly seized the property and conducted
the investigation.

6. Secondly, the aforesaid ASI who was complainant could not have
conducted the investigation. This is against the principle of fair play in action.
He relied on AIR (1995) SC 2339 (Megha Singh vs. State of Haryana),
which is followed by. thls court in 2002 (3) MPHT 146 (Jeetsmgh vs. State
of MP).

7. Lastly, it is urged that a bare perusal of FIR and Section 63 of Copy
Right Act, it would be clear that no offence for prosecution is made out against
the petitioner.

8. Prayer is opposed by Shrl A.8.Rathore, learned Panel Lawyer
9. No other point is presscd by learned counsel for the parties.

10.  Ihaveheard the learned counsel for the parties-at length and perused
the record.

CO1l. Before dealing with rival contentions advanced at the bar, it is apt to
refer to the introduction by which the Copyright Act of 1957 was brought into
force. In ancient days, creative persons like artists, musicians and writers
made, composed or wrote their works for fame and recognition rather than to
earn a living, thus, the question of copyright never arose. The importance of
copyright was recognised only after the invention of printing press which
enabled the reproduction of books in large quantity practicable. In India the
first legislation of its kind, the Indian Copyright Act, was passed in 1914
~ which was mainly based on the U.K. Copyright Act, 1911.

12.  During present modern time, new means of communication like
broadcasting, litho-photography, television, etc., have made inroads in the
Indian economy with the result that it became essential to fulfill international
obligations in the field of copyright. This necessitated that a comprehensive
legislation may be introduced to completely revise the copyright law. In the
result, Copyright Bill of 1957 was introduced in the Parliament. The Statement
of Objects and Reasons of said Act shows that it was introduced in order to
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protect the rights and obligations of authors. The erstwhile definition of
copyright was enlarged to include the exclusive right to communicate works
. by radio diffusion. A cinematograph film will have a separate copyright apart
from its various components, namely, story, music, etc. Artistic work under
the Act means a painting, a sculpture, a drawing (including a diagram, map,
chart or plan), an engraving or a photograph, whether or not any such work
possesses artistic quality; a work of architecture; and any other work of artistic -
craftsmanship. Similarly, the words "broadcast" and "cinematograph film" are
defined in the definition clause. Section 2 also defines "dramatic work",
lecture", "literary work”, "musical work" “performance" "performer”, etc.
Section 2(y) defines "work" as under:-

"(y)  "Work"” means any of the following works, namely:-

(i) a literary, dramatic, musical or artistic work;

(t)  acinematograph film;

(iii)  asound recording.”
13.  Shri Atul Gupta firstly contended that the Assistant Sub-Inspector was
not right in seizing the property or conduct the investigation, This argument
has a thread relation with his last submission wherein he contended thata
plain reading of FIR read with Section 63 of the Act cannot lead this Court to
a conclusion that an offence is made out. For better appreciation of this_

contenti()n,'it is apt to quote Sections 63 and 64 of the Act, which reads as
under:- -

"63. Offence of infringement of copyright or other rights
conferred by this Act — Any person who knowingly infringes
or abets the infringement of-

(a) the copyright in a work, or

(b) any other right concerned by this Act except the right
conferred by Section 53-A.

shall be punishable with imprisonment for a term which
shall not be less than six months but which may extended
to three years and with fine which shall not be less than
fi fry thousand rupees but which may extend to two lakh
rupees:
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Provided that where the infringement has not been made
for gain in the course of trade or business] the court may,

- for adequate and special reasons to be mentioned in the
fudgment, impose a sentence of imprisonment for a term
of less than six months or a fine of less than fi fty thousand
rupees.

Explanation — Construction of a building or other structure
which infringes or which, if completed, would infringe the
copyright in some other work shall not be an offence under
this section.

64. Power of police to seize infringing copies — (1) Any
police officer, not below the rank of a sub inspector, may,

if he is satisfied that an offence under Section 63 in respect
of the infringement of copyright in work has been, is being,

or is likely to be, committed, seize without warrant, all
copies of the work, and all plates used for the purpose of
making infringing copies of the work, wherever found, and
all copies and plates so seized shall, as soon as practicable,

be produced before a Magistrate.

(2) Any person having an interest in anjz copies of a work
or plates seized under sub section (1) may, within fifteen
days of such seizure, make an application to the Magistrate
for such copies or plates being restored to him and the
Magistrate, after hearing the applicant and the
complainant and making such further inquiry as may be
necessary, shall make such order on rhe application, as he
may deem fit."

(Emphasis Supplied)

14.  Ideem it apposite to first deal with first and last contention of the

-petitioner. Section 63 is a penal provision. It prescribes offences relating to
copyright or other rights conferred by the Copyright Act. This is trite Jaw that
a penal provision must receive strict construction. In the present case, the
allegation against the petitioners is that certain spark plugs were found in their
possession, which are duplicate and not original.

, "
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15.  The pivotal question is whether this allegation falls within the ambit of
Section 63 of the Act. As rioticed, Section 63 talks about "copyright ina
work". The "work" means a literary, dramatic, musical or artistic work, a
cinematograph film or sound recording. The allegation relating to duplicate
spark plug, by no stretch of imagination, falls within the ambit of "work", as
defined in the Act. If the scheme of the Act is minutely examined, it is clear
that it does not cover any other right, which may be even remotely relatable
to a spark plug. In other words, the spark plug cannot be treated as an artistic
work and, therefore, Copyright Act itself has no application in relation to
allegation of possessing duplicate spark plugs. A careful reading of the Act
further shows that no other right concerned by the Act is infringed by the
petitioners. Thus, as per Section 63 of the Act, no offence is committed by
the petitioners. As per story of the prosecution, Section 63 of the Actis not’
attracted. .

16.  Section 64 of the Act, in no uncertain terms, makes it clear that any
police officer not below the rank of Sub-Inspector can seize copy of the
work or plate if he is satisfied that an offence under section 63 in respect of
infringement of copyright in any work is made out. Thus, before exercising
the power of seizure, there has to be a satisfaction that an offence under
section 63 is made out.

17.  Asanalyzed above, Section 63 of the Act itself has no application
relating to a duplicate spark plug. Hence, the power under section 64 could
not have been exercised. In'other words, the satisfaction of police officer
about applicability of section 63 is sine qua non for exercising the power
under section 64. In the present case, it is clear that section 63 is not attracted,
hence, exercise of power under section 64 is without authority of law. Thus,
to the said extent I find force in the argument of Shri Atul Gupta.

18.  Second contention of Shri Gupta was that since Asstt. Sub-Inspector
was the complainant, he was not competent to conduct the investigation. His
contention is based on the judgment of Supreme Court in Megha Singh (supra) -
and judgment of this-Court in Jeetsingh (supra). However, it is seen that
Meghasingh (supra) was considered by Supreme Court in subsequent
judgments. In (2004) 5 SCC 223 (State represented by Inspector of Police,
Vigilance & Anticorruption, Tiruchirapalli, TN. vs. V. Jayapaul), the Apex
Court opined that on closer analysis of decision of Meghasingh, we do not
think that any such-broad proposition was laid down in that case. The
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proposition was that a police officer, who in the course of discharge of his
duties, finds certain incriminating material to connect a person to the crime,
shall not undertake further investigation if the FIR was recorded on the basis
of information furnished by him. In (2004) 5 SCC 230 (8. Jeevanantham vs.
State through Inspector of Police, T.N. J» the Apex Court again considered
the judgment of Meghasingh (supra) and opined that the police officer
conducted the search, recovered the article and registered the case and even
seized the material. As a part of his official duty later he investigated the case
and filed the charge sheet. He was not in any way personally interested in the
case. Thus, the Supreme Court did not-find any bias in the process of
investigation and did not interfere with the matter. '

19.  In(2009) 11 SCC 690 (Bhaskar Ramappa Madar and others vs.
State of Karnataka), the judgment of Meghasingh (supra) was again
considered. It is held that the decision of the Apex Court in Bhagwan Singh
vs. State of Rajasthan, reported in (1976) 1 SCC 15, and Meghasingh
(supra) has to be confined to the facts of said cases. In (2013) 3 SCC 594
(State represented by Inspector of Police, Chennaivs. N.S. Gnaneswaran),
the Apex Court after considering Meghasingh, Jayapaul (supra) and other
relevant judgments opined that the issue requires to be examined on the
touchstone of consideration ofprejudice. Thus, unless in a given situation, the
aggrieved makes out a case of prejudice or injustice, the order/enquiry would
not get vitiated. In judging a question of prejudice, the court must act with a
broad vision and look to the substance and not to technicalities. See, (1969)
3 8CC 392 (Jankinath Sarangi v. State of Orissa); (1998) 6 SCC 651
(State of U.P. vs. Shatrughan Lal); (1998) 6 SCC 554 (State of A.P. vs.
Thakkidiram Reddy); and (2002) 8 SCC 68 (Debotosh Pal Choudhury-v.
Punjab National Bank). '

20.  Recently, in (2015) 3 SCC 220 (Vinod Kumar vs. State of Punjab),
the Apex Court again considered the earlier judgments on this point. After
elaborate analysis, their Lordships of Supreme Court opined that the principle
laid down in 8.Jeevanantham (supra) would be squarely applicable to the
present case. Unless it is shown that the concemed police officer was personally
interested to get the appellant convicted, no interference is warranted. Thus,
principle of bias/prejudice is again applied by the Apex Court, '

21.  Inthepresent case, nothing is pointed out to show that the concerned
AST had any bias/prejudice against the petitioner. Hence, the judgment of
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Meghasingh (supra) cannot be mechanically applied in favour of the petitioner.
This point is, therefore, decided against the petitioner. '

22. - Inview of aforesaid findings, it is clear that as per prosecution story,
no case is made out to attract the provisions of Copyright Act. Hence, the
petmoners deserve to succeed. .

23.  Resultantly, the proceedmgs against all the petltloners in Cnmmal Cases
No.1194/2010, 1191/2010, 1192/2010 and 1193/2010 are hereby set aside.
Petltlons are allowed. .

Copy of this order be sent to learned trial Court. Registry is dn‘ected
to keep a true copy of the order in all the connected Misc.Cri.Cases.

Application allowed.

: LL.R. [2016] M.P., 2839
MISCELLANEOQUS CRIMINAL CASE
Before Mr. Justice S.C. Sharma =~
M.Cr.C. No. 1987/2012 (Gwalior) decided on 2 December; 2015

PRITHVIRAJSINGH - ...Apphc_:anf -
Vs. e
STATE'OF M.P. & ant. ...Non-applicants

‘" Penal Code (45 of 1860), Section 82 - Accused is alleged to have
executed a sale deed fraudulently when he was four years of age through
his father - Police authorities have registered a case under Sections 420,
467, 468,471, 34 of LP.C. against the applicant and his father - Father is
no more - Applicant has not signed the sale deed - Criminal proceedings
are not maintainable against the accused by virtue of Section 82 of LP.C., -
as he was only 4 years of age at the relevant point of time - FLR. quashed
under Section 482 of Cr.P.C. : ' (Paras S to 8)
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@ ATAT vor am wfdww afrafed)
Parties through their counsel. '

' (Supplied: Paragraph numbers)

_ "ORDER.
S.C. SHARMA, J. :- Present petition has been filed under Section 482

of the Code of Criminal Procedure, 1973 for quashment of the F.LR. lodged

 on17.02.2012.

2. Facts of the case reveal that a complaint was lodged by one Colonel
Ravindra Singh-respondent No.2 against the present applicant Prithviraj Singh
. stating that fraudulently a sale deed has been executed by Prithviraj Singh on
30.03.1967 through his father. . o .

3. Learned Magistrate has directed the police authorities to take action
in the matter and the police authorities has registered a F.L.R. by taking recourse
of Section 156 (3) of the Cr.P.C. ' ;

4. Learned counsel appearing for the applicant has vehementally argued
before this Court that the date-of- birth of the applicant is 17.03.1962 and he
was a child aged about 4 years at the relevant point of time and by no stretch
of imagination, F.LR. can be lodged for some offence which has not been
committed by the child in respect of the sale deed and he was not a signatory
also in respect of the sale deed in question. It is an undisputed fact that the
child, aged about 4 years has not signed the sale deed and same has been
signed by his father.

5. Inthe present case, the father of the applicant is no more. It is only the
applicant against whom there is an allegation that he has executed a sale deed
when he was a four years old child. Police authorities have registered a case
under Sections 420, 467, 468, 471, 34 of IPC against the present applicant
and father of the applicant, who is no more. _ -

6. Learned counsel for the respondent No.2 has also not disputed the

fact that the applicant has not signed the sale deed.

7. This Court, after careful consideration of the F.1R. and after hearing
the learned counsel for the parties and also after perusal of the certificate,
which is on record and the same reflects the date-of-birth of the applicant as

\]]
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17.03.1962, really fails to uuderstand asto how the criminal proceedings are .
maintainable against the present appllcant who was a child of 4 years at the

relevant point of time when the sale deed was executed on his behalf by his-
father. : !

Sectlon 82 of IPC read as under -

“82 -Aet of a child under seven years of age - Nothmg is
an offence which is done by a child under seven years of
age. .

8. The aforesaid statutory provisien of law makes itvery clearthat nothmg
is an offence which is done by a child under seven years of age. Therefore,
this Court is of the considered opinion that the F.LR. registered at crime
No.67/2012 against the present appllcant deserves to be and is accordingly
quashed :

9.”  ThisCourtisofthe considered opinion that once it has been established 7
before this Court that the applicant was aged 4 years at the relevant time, the
question of initiating proceedings against the applicant does not arise. The

* present petition preferred under Section 482 of Cr.P.C. stands allowed.

'Applicatt'on allowed.

LL.R. {2016] M.P., 2861
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sheel Nagu
M.Cr.C. No. 8271/2015 (Gwalior) decided on 12 January, 2016

VIKASH RAGHUVANSHI . ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) -
Cancellation of Bail - Breach of the condition imposed on bail -
Merely lodging of the first information report does not amount to the
commission of an offence and it is only an allegation - Whether the
offence has been committed prima facie or not is considered at the
time of framing of charges - Once the charges have been framed for
subsequent offence, it means the condition of bail order is violated,
which leads to the cancellation of bail. - - ~ (Paras5 & 6)
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Cases referred:
I}

{2014) 10 SCC 754, 2011 Cr.L.J. 3850, (1978) 1 SCC 118, Cr.R.

No.'100/2015 order passed on 01.04.2015.

Shivendra Singh Raghuvanshi, for the applicant.
Girdhari Singh Chouhan, P.L. for the non-applicant No. 1/State.
Rajmani Bansal for the non-applicant No.2.

(Supplied: Paragraph numbers)
.ORDER

SHEEL NAGU, J. :- Present petition under Section 439 (2) of the Code
of Criminal Procedure has been preferred for cancellation of bail granted to
. respondent No.2 vide order dated 06.08.2013 in shape of Mere.
No.5849/2013 after rejection of first two i.e. Mcre. No.7316/2013 and Mecrc
No.1505/20150n25.10.2013 & 17.4.2015 respectlvely with liberty to file
properly constituted petition under Section 439(2) of Cr.P.C. and after the
charges are framed in the subsequent offence. Thus, the present application
has been filed after framing of the charge for cancelling bail granted to
respondent No.2.

2. Learned counsel for the rival parties are heard.

3. Learned counsel for the petitioner seeking cancellation bail has brought
on record the subsequent event of filing of an FIR bearing Crime No.13/2014

- dated 09.01,2014 where the offence alleged is of house trespass and criminal -

intimidation against respondent No.2 by one Randheer Singh Raghuvanshi
[one of the witnesses in Crime No.663/2012]. This subsequent offence is
alleged against respondent No.2. It is further submitted by learned counsel
for the petitioner that charges have been framed against respondent No.2 in

[H
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the said subsequent offence on 22.06.2015 under Section 447 and 50611 of
TPC and therefore in this factual background cancellation of bail which was
granted to respondent No.2 by order dated 06.08.2013 in shape of Mcrc
No0.5849/2013 is sought on the ground thatrespondent No.2 has involved in
another offence intimidating one of the prosecution witnesses in Crime
No0.663/2012 1 in which he was granted bail.

4. Learned counsel for respondent No.2 contends that the cause of ﬁlmg
of an FIR bearing Crime No.13/2014 dated 09.01.2014 alleging offence
punishable under Sections 447 and 506 of IPC against respondent No.2 by
one Randheer Singh [a witness in the criminal prosecution bearing Crime
No0.663/2012] does not give a legitimate cause to the petitioner to seek
cancellation of bail of respondent No. 2. It is submitted by placing reliance on
the decision of the Hon'ble Apex Court in the case of Abdul Basit alias Raju
and others Vs. Mohd. Abdul Kadir Chaudhary and another reported in
(2014) 10 SCC 754. (Para 11, 19 and 20 of the said judgment) that bail
once granted cannot be cancelled by the same court as that would amount to
review of the order of grant of bail and since the concept of review/recalling
of bail once granted is foreign to the scheme of the Code of Criminal
- Procedure, hence, no case for cancellation of bail is made out. For ready
reference and convenience, paragraphs 11, 19 and 20 relied upon by learned
cournisel for respondent No.2 of the decision rendered by the Hon'ble Court
in the matter of Abdul Basit (supra) are reproduced below:

“11.  The short question that falls for our consideration and
decision is whether the exercise of jurisdiction by the High
Court under Section 439(2) of the Code is justified in the
instant case?

19.  Therefore, the concept of setting aside an unjustified,
illegal or perverse order is different from the concept of
cancellation of a bail on the ground of accused's misconduct
or new adverse facts having surfaced after the grant of bail
which require such cancellation and a perusal of the aforesaid

- decisions would present before us that an order granting bail’

- can only be set aside on grounds of being illegal or contrary to

law by the court superior to the court which granted the bail
and not by the same court. B
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20.  Inthe instant case, the respondents herein had filed

the criminal miscellaneous petition before the High Court

seeking cancellation of bail on grounds that the bail was

obtained by the petitioners herein by gross misrepresentation

of facts, misleading the court and indulging in fraud. Thus, the

petition challenged the legality of the grant of bail and required
the bail order to be set aside on ground of it being perverse in
law. Such determination would entail eventual cancellation of
bail. The circumstances brought on record did not reflect any
situation where the bail was misused by the petitioner-accused.

Therefore, the High Court could not have entertained the said’
petition and cancelled the bail on grounds of it being perverse

inlaw.”

5. At the very outset, this Court may refer to the decision of the Rajasthan
High Court in the matter of State of Rajasthan Vs. Mubin reported in 2011
Cr.LJ 3850 in which it has been laid down that the cause for seeking cancellation
of bail on the ground of commission of a subsequent offence matures after the
“subsequent offence fructifies into framing of charge. ReIevant para of the said
judgment is reproduced below:

“9.  The primary question which is to be considered by us
in this case is as to whether the accused applicants had
committed any offence, during the pendency of the appeal, on
account of lodging of some first information reports. In other
words, can it be said that a person has committed an offence
when a first information report is lodged against him. In our
considered opinion, merely lodging of a first information report,
does not amount to commission of an offence and it is only
accusation/allegation which can be said to be levelled against
the accused person at that stage. As a matter of fact, the question
as to whether an offence has been prima facie committed or
not is considered when an opinion is formed by the Court after
applying mind on the material before it. That stage would come
only at the time of framing of charge. It would be relevant to
mention here that the legislature, in its wisdom, has clearly laid
down the distinction in the provisions under Section 228,
Cr.P.C. and the terminology used at the stages prior to it. The

-

[
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6.

relevant provision of the Code of Criminal Procedure is a
(sic:as) under:-

“228.- Framing of charge. — (1) If, after such consideration
and hearing as aforesaid, the Judge is of opinion that there is
ground for presuming that the accused has committed an
offence which— A

(2)  isnotexclusively triable by the Court of Session, he
may, frame a charge against the accused and, by order, transfer
the case for trial to the Chief Judicial Magistrate (or any other
Judicial Magistrate of the first class and direct the accused to
appear before the Chief Judicial Magistrate, or, as the case
may be, the Judicial Magistrate of the first class, on such date

as he deems fit, and thereupon such Magistrate) shall try the -

offence in accordance with the procedure for the triable of
warrant cases instituted on a police report.

(b) s equusivelly triable by the Court, he shall frame in
writing a charge against the accused.”

2865

In other words, an accused can be said to have committed an offence
only when a Court, after considering the material before it and hearing the
parties, forms an opinion to that effect, at the time of framing of charge. It is
only after judicious consideration by a Court and an opinion is formed by it
for presuming the commission of an offence that an accused can be said to
have committed an offence. Therefore, an offence can be said to have been
committed only at the stage of framing of charge when the concerning court
forms an opinion for presuming that the accused has committed the offence
and not at any carlier point of time. The word ‘commit’ as per Johnson
Dictionary means “to be guilty of a crime.”

“In such view of the matter, merely on filing of first information
reports against the accused applicants, it cannot be said that
they had committed any offence, during the period of bail.
Consequently, they did not breach the conditions so imposed
by the Court while granting order of bail on 12.09.2006,

10.  Forthe aforesaid reasons, we are of the view that the

_accused applicants had not committed any breach of conditions
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imposed -on them on 12.09.2006. Moreover, the accused. . .
applicants were awarded acquittal by the learned trial court:

on 5.5.2006 and it is against the said judgment that the
prosecution had preferred the present appeal in which they
“were given the benefit of bail, during the pendency of the same.

The accused applicants are in custody since 12.06.2008. -

7. There jsno manner of doubt and the fact is not dlsputed by the learned
counsel for respondent No.2 that Randheer Slngh Raghuvansh1 who has been
subjected to criminal intimidation in the subsequent offence wasa prosecuuon
witness in'Crime No.663/2012 ‘and thérefore one of 'the conditions i.e.

condition nio.3 prescribed in thé order of bail granted o resporident No.2

dated 06.08.2013 in Mcrc No 5849/201 3 appears to have béen prima facie

breached. - - : ' Yoo

8. Before eoncludmg, it would be appropnate to deal wrth the submlssmns ‘

put forth by learned counsel for respondent No.2 with regard to the decision
rendered by the Hon'ble Apex Court in the matter of Abdul Baszr (supra)
The said decision of Abdul Basit (supra) was based upon the factual matrix

that certam accused was granted’ default bail by the Sessions Court on =
12.03.2013. Being aggrieved, the victim therein preferred the petition before:
the Gauhati High Court seeking cancéllation of bail 'on the ground-that the -

directions of the learned Sessions Judge Kareemganj, to conduct further
investigation of the case under Section 173(8) of the Code do not tantamount
to re-investigation m the case and hence do not render the charge -sheet
submitted by the pohce inthe aforesald case mfructuous and therefore in thlS
background it was contended that the accused ought not to have ‘been
extended the benefit of default bail under Sectlon 1 67(2)(&)(1) on the ground
of charge-sheet not having been filed Wlthm 90 days Guwahatl ngh Court by
ajudgment dated 16.07.2013 cancelled the bail and whlle domg ) obserVed
thus:

“4....there can be no difﬁcul—ty in holding that granting o:f- bail .,
contrary to law or contrary to law laid down by, the Apex Court’

can constitute a valid ground for cancellation of bail already
granted; this will no (sic) fall foul of Section 362 of the Code.”

9. On belng aggrieved by the said cancellation of bail the accused
approached the Apex Court which led to passing of the said _]udgment inthe
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case of 4bdul Basit (supra) where the Apex Court while referring to the
pr:: “isions of Sectlon 439 and 362 of Cr.P.C. held that unless there are new
circumstances a bail once granted cannot be cancelled by the same court
which granted bail on-circumstancesand events which existed at the time of
grant of bail: In other words, the Apex Court held that consideration of grant -
of bail is limited to'the consideration of those circumstances and facts which °
existed during the period anterior to the grant of bail and if the said bail is
sought to be cancelled on some grounds which existed prior to the order of
grant of bail then the right forum to approach is the higher forum and not the

" same court which granted bail. The same forum which granted bail can be
approached under Section 439(II) of Cr.P.C. only when there'is some new
circumstance which arises after the grant of bail. This proposition is fortified
by the.observation made by the Apex Court in the case of Gurcharan Singh
Vs. State (Delhi Admn.) reported in (1978) 1 SCC 118. Relevant portlon is
reproduced below

“16. Section 439 of the new Code confers special powers
_on High Court ,or Court of Session regarding bail. This
. was also the position under Sec. 498 Cr. P.C. of the old .
Code.-That is to'say, cven if a- Magistrate refuses to-grant . ..
bail to an accused pérson, the High Court or the Courtiof = -,
Session may order for grant of bail in appropriate cases.
Similarly underSection 439 (2).of the new Code, the High: - ¢
+ ~Court or the Court-of Sessjon may direct’any'person-who -
" -~ has been released o0il bail to be arrested and committedto - ¢ -
- -gustody. In.the.old:CodefiSection498(2) was;worded in .- «x
¢ +.1;5omewhat -different language 'when:it:said-that aHigh Court v,
-orCourt of-Session-may cause any person who been -
admitted to-bail under subsection (1) to be arrested and .
- . may commit him to custody. In other Words, under Section
: 498(2) of the old Code a person who had been admitted
o bail by the High Coutt could be committed to custody
only by the High-Court. Similarly, if a person was admitted .
' to bail by a Court of Session,it was only the Court of -
- Session that could:commit him to custody: This restriction
upon the power of entertainment of an application for
- committing a person, already admitted to bail, to custody,
'is lifted in the-new Code under Section 439(2). under
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Section 439(2) of the new Code a High Court may commit
a person released on bail under Chapter XXXIII by any
Court including the Court of Session to custody, if it thinks
appropriate to do so. It must, however, be made clear that
a Court of Session cannot cancel a bail which has already
been granted by the High Court unless new circumstances
arise during the progress of the trial after an accused person
has been admitted to bail by the High Court. If, however, a
Court of Session had admitted an accused person to bail,
the State has two options. it may move the Sessions Judge
if certain new circumstances have arisen which were not
earlier known to the State and necessarily, therefore, to
that Court. The State may as well approach the High Court
being the superior Court under Section 439(2) to commit
the accused to custody. When, however, the State is
aggrieved by the order of the Sessions Judge granting
bail and there are no nmew circumstances that leave
copied up except those already existed, it is futile for
the State to move the Sessions Judge again and it is
competent in law to move the High Court for
cancellation of the bail. This position follows from the
subordinate position of the Court of Session vis-a- vis
the High Court

10.  This view has further been fortified in the case of Balveer Vs. State of
Madhya Pradesh passed by this Court in Criminal Rev1s10n No.100/2015
vide order dated 01/04/2015.

11.  From the above, it is evident that the Apex Court in Abdul Basit (supra)
while deciding the legality and validity of the order of cancellation'of bail
passed by the Guwahati High Court was dealing with the fact situation that
whether any new circumstance had arisen after the grant of bail and the person
secking cancellation of bail based his arguments on the facts and cn‘cmnstances
which existed at the time of grant of bail or not.

12.  The case before the Apex Court in 4bdul Basit (supra) was not a
case of misuse of liberty as in the case herein.

13, The law laid down by the Apex Court in the case of Abdul Basit -

M)

-



AR

LLR.[2016]M.P.  Deepti Gupta (Smt.) Vs. Smt. Shweta Parmar 2869

(supfa) that the cancellation of bail on merits can be sought only before the
higher forum is not applicable to the distinct facts and circumstances prevailing
in the present case. -

14.  The petitioner has made out a case for cancellation of bail as respondent

_No.2 has misused the liberty granted to him by indul ging in a subsequent

crime bearing Crime No.13/2014 by intimidating one of the witnesses in Crime
N0.663/2012 in which private respondent was granted bail.

15.  Inview of the above, present petition stands allowed. The order of
granting bail to respondent no.2 dated 06.08.2013 in shape of Mcerec.
No.5849/2013 is hereby cancelled.

16. A copy ofthe order passed today be sent to the trial court for necessary
compliance.

Application allowed.

LL.R. [2016] M.P., 2869
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sheel Nagu
M.Cr.C. No. 2302/2013 (Gwalior) decided on 21 April, 2016

DEEPTI GUPTA (SMT.) & ors. - ...Applicants
Vs..
SMT. SHWETA PARMAR ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1 974), Section 482 and

Penal Code (45 of 1860), Section 384 - Quashing of complaint -
To constitute an offence of extortion, the prosecution must prove
that on account of being put inte fear of injury, the victim delivers
any particular property or valuable security to man putting him to
fear - If there was no delivery of property or valuable security,
then the important ingredient of an offence of extortion stands
excluded - Mere threat or fear of injury, which has not led to
creation of valuable security, cannot constitute offence of extortion.
:  (Paras 7 & 11)

TUS FIHAT BIRar, 1973 (1974 &7 2), 7T 482 v 5T qfear (1850 @71
45), €% 384 — YRFTT BT JFIEOST AT wirar — STWHA G IR I
mﬁﬁqaﬁﬁmaﬁﬁamw.ﬁﬁma%wﬁmﬁ%rﬂﬁ;ﬂ
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Case referred
(2007) 14 SCC 768.

Rajmani Bansal, for the applicants. ¢ . K
Ankur Mody, for the non-applicant. Rt

ORDER =~ """ .

SHEEL NAGU, J. :- Inherent powers of this court under Section 482 of
Cr.P.C. are invoked for assailing the ordér dated 8/2/2013*passed by the
Judicial Magistrate First Class, Gwalior in complaint case No.1254/13 for

taking cognizance.of the complaintalleging offence punishable under Section |

384 of L.P.C., and thereby issuing summons to the petitioners..Pertinently,
petitioner No.1 is Smt. Dipti Gupta, who s said to be:friend.of Dr; Subhash

Parmar, husband of respondent.” . T P R T
2. . Leamed counsel fortherwalpames are héard!” v M T -
. \ LR L
3. Factual matrix giving rise to the present dispute-is that on

21/6/2010 the respondent and Dr. Subhash Parmar.entered,into wedlock

whereafter both started residing in matrimonial home at .Bhopal but: later i

from August, 2010 to May, 2010 they shifted to Gwalior. The respondent
alleged that she was subjected to curelty (sic:cruelty) for dowry demand.
It was further alleged that in connivance with one Dr. Dipti Gupta
(petitioner No.1), who is alleged to be friend of husband Dr. Subhash
Parmar, the respondent/wife was surreptitiously given drugs so that she
may abort the unborn child, who was diagnosed by sonography.to be.of
female sex. It was alleged that in this-nefarious object, her.husband Dr.

Subhash Parmar and his friend Dr. D1pt1 Gupta succeeded as the unborn
child was aoorted It 1s further alleged that in chember 2011 the
respondent again became pregnant The husband is alleged to haVe
increased his dowry demand and acts of cruelty which compelled the
respondent to leave her matrimonial home and start residing with her
parents. It is furthet alleged that dowry demand 0f25,00,000/- was made

"i) .'tl'

T
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by the husband and his parents which ¢ould not be met except exchange
of an amount of Rs: 3,00,000/-. Meanwhile, the respondent/wife gave
birth to a girl child, namely, Pihu. It is lastly alleged that sometime in
November 2012, the husband threatened his wife/respondent that he has
given the girl child to Dr. Dipti Gupta and the child will be returned to
respondentfw1fe only if she gives an undertakmg in writing that she would
consent for a divorce in the divorce petition filed by the husband in the
court. It is also alleged that on 13/1/2013, the respondent/wife alongwith
her father and another person, namely, Vivek Mittal visited the residence
of Dr. Dipti Gupta. It is alleged that said Dr. Dipti Gupta reiterated the
threat of the husband of respondent that unless she (respondent/wife)

‘consents to the request of divorce made by.husband in the court, the

daughter P1hu shall not be returned to the respondent,

4. In thJS factual background an attempf was made to lodge the report
but the same did not succeed whereafter the \mfe ﬁled complaint under Section
ZQO 'of Cr.P.C. v1de Annexure P/2, dated 17/1/2013. Statements of the
'reSpbndent/mfe were recorded on 21/1/2013 alongwith her father on
22/1/2013 aIlegmg aforesaid incidents. Consequently, by the impugned order
datéd 8/2/201 3, the trial Judge took ¢ognizarice of the offence punishable
under_Section 384 of I.P.C., and issued summons which has brought the

petitiohers to this court.

5. . Toprovethe oﬂ‘ence under Section 384 of ILPC. the prosecution
prima facie has to establish the following ingredients as provided under

xSection 383 of LP.C. :-

383. Extortion.— Whoever intentionally puts any person in

fear of any injury to that person, or to any other, and thereby
" dishonestly induces the person so put in fear to deliver to any

person any property or valuable security, or anything signed

or sealed which may be converted into a valuable security,
~ commits “extortion”. '

6. The essential ingredients for constituting the offence of Extortion are :
_ ()  intentionto puta person under fear of injury,

@)  therebyinducesdishonestly to
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(a) deliver any property, or
(b)  valuable security, or

(¢)  anything signed or sealed which may be
converted into a valuable security,

(i) toany person.

7. Thus, what is necessary for constituting an offence of extortion is that
the prosecution must prove that on account of being put into fear of injury the
victim delivers any particular property or valuable security to the man putting
him into fear. If there was no delivery of any property or valuable security,
then the important ingredient of an offence of extortion stands excluded.

8. The existence of “valuable security” is also an essential ingredient of
the offence of extortion. Valuable security has been defined in Section 30 of
LP.C., as follows:- .

“30. “Valuable security”.—The words “valuable security”
denote a document which is, or purports to be, a document
whereby any legal right is created, extended, transferred,
restricted, extinguished or released, or where by any person
acknowledges that he lies under legal liability, or has not a
certain legal right.”

0. From bare reading of the said definition of valuable security, it is clear
that valuable security comes into existence when a document creates extends,

 transfers, restricts, extinguishes or releases a legal right or where any person
acknowledges that he/she lies under certain legal liability or that he does not
have legal right.

10.  Thus, valuable security can come into existence only when it has all
the basic requisites recognized by law for a document to graduate into a valuable
security. One of the essential features is that document should be signed by
the maker since an unsigned document does not mature into a valuable security
despite containing script pertaining to creation, extension, iransfer, restriction,
extinction or release of any legal right or acknowledgment of legal liability or
absence of any right. The decision in the case of Dhananjay alias Dhananjay
Kumar Singh Vs. State of Bihar and another (2007) 14 SCC 768 is worthy
of reference in this context. Paras 5 and 6 of the said decision being relevant

3
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are reproduced below:- ‘

“5.  Section 384 provides for punishment for extortion.
What would be an extortion is provided under Section 383 of
. the Indian Penal Code in the following terms:

"383. Extortion:- Whoever intentionally puts
any person in fear of any injury to that person,
or to any other, and thereby dishonestly induces
the person so put in fear to deliver to any person
any property or valuable security, or anything
signed or sealed which may be converted into
a valuable security, comimits "extortion"."

w7 oty

6. A bare perusal of the aforementioned provision would
" demonstrate that the following ingredients would constitute the
offence : '

1. The accused must put any person in fear of
injury to that person or any other person.

2. The putting of a personin such fear must be
intentional.

3. The accused must thereby induce the person
so put in fear to deliver to any person any
property, valuable security or anything signed
or sealed which may be converted into a
valuable security.

4. Such inducement must be done dishonestly.”

] "

11.  Testing the factual matrix attending the present case on the anvil
of the legal provisions and decision (supra), it is seen that the petitioners
threatened the respondent/wife to give an express undertaking to consent
for divorce with her husband Dr. Subhash Parmar in the divorce petition
filed by the husband, which is pending before the court. Reading of the
prosecution story contained in pleadings in the complaint and the
supportive statements recorded, do not disclose that any such undertaking
was ever written much less signed by the respondent/wife. There is not
evenan iota of material/evidence to show that any such undertaking was
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glven by whichany 11ab111ty was incurred or any right was glven up by the
respondent/vvlfe due to the’ threat extended to herby the pet1t10ners Thus,

“valuable security” as defined in section'30 of LB.C. did not come into .

existence at all. The absence of valuable security commg into existence
rendérs the offence of extortion’ untenable. Mere threat of féar of i injury
“which has not led to creation of a valuable securlty cannot constitute
offence of extortlon as defined in sectlon 30-of 1.P.C.

12, Consequently, in the absence of any material to demonstrate the
existence of any valuable security coming into being in the entire prosecution
story, there arises no question of extortlon being made out even on 1 prima
facze ba51s ' d

13. . Th.lS court is thits of the considered view. that cognizance taken by the
- court below of the offence punishable under section 384 of LP.C. agamst the
petitioners is untenable in the eye oflaw. . . N T

14, ° Consequently, the present petition is allowed. The unpugned order
‘ddted 8/2/2013 passéd by ‘th Tudicial Magistrate First Class, Gwalior in
complaint case No.1254/13 is quashed to the extent of taking cognizance of

- the offence under Section 384 of LP.C., against the petitioners. Remaining
part of the impugned order shall remain intact. S

%

15.  No cost.

Application allowed.

L.L.R. [2016] M.P., 2874
MISCELLANEOUS CRIMINAL CASE -
, - Before Mr. Justice Sheel Nagn i
. M Cr.C. No. 6504/2013 (Gwahor) decided on 22 April, 2016

HARNAM SINGH & ors. _ ...Applicants
STATEQFM.P. . o B ‘ -..Non-applicant

, .Criminal Procea'ure Code, 1973 (2 of 1974),. Sectwn 482 and
Penal Code (45 of 1 86 0), Sectwn 306 - Abetment of. smc:de - Quashing
of FIR - Offence /5306 of thc IPC- There isno stralght jacket formula
to pin pomt the fact and clrcumstauces which fall within and without the
definition of abetment - On receiving the news of the accused resﬂmg
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frohi the proposal of i marrlage the deceased may have gone into the

‘ =stiate og shock and c‘ddf ‘eilmg her to tahe the ‘extreme step of énding
her life by commlttmg smclde Whether the offence 'i/S 306 of the IPC
"is made out or not cannot be ‘decided’ at ‘the" prehmmary stage when
lnvestlgatlon 3'said to be intonclisive. ¢ 7o Et (Paras 8,11 & 15)
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AIR 2002 SC 1998 AIR 2010 SC 327 AIR 2011 SC 1238. -

- ‘R.K. Sharmg, fqr,the applleants ‘
Mohd. Irshad, P.L.for the non-applicantl State.
Rajesh Shukla forthe non-appheant/complamant' :

ORDER A

SR SHEEL‘NAGU*, I Thispetition U/S 482 CrP C. 1nvokes the irihérent
““powers of this court:for quashment'of the FIR ‘dated.21.07.2013 bearing
Crime No. 142/2013 registered at Police station Umri District Bhind alleging
offence. pumshable u/s 306 r/w Sec. 34 of IPC and 3 l 4 of Dowry Prohibition
Act agalnst the petmoners No. 1, 2 and 3 ‘Who are brother in law (Jeth),
husband and Pnother in law, respeetwely, of the deceasedl Poonam aged about
22years' ,-_ R L ' .,,t o I T LA &

. e s - . ) R
42 o A T N o ey SRS

[WAEREYEN
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~2“* #-Leéamned eounsel for the rival parties.are heard ‘ - )

Y37 VAt the v'ery 'outSet, it would be appropriate to observe‘ that by

interlocutory order dated 5.9.2013 passed, in this case the progecuting agency
was restramed from takma any coercive steps agamst the petltloners/ accused
as a result of which i investigation has cométoa stand st111 and charge sheet

."\-ﬂ” -
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could not be filed till date as is evident by the letter dated 01.02.2016 of the

Station House Officer Umri, brought on record along with list of documents
dated 04.02.2016.

4, The brief facts giving rise to the present petition are that marriage
between the deceased and respondent No.2 was arranged & scheduled to be
held. As a prologue to the said marriage, customary gift of cash and valuables
were effected by parents of deceased in favour of the petitioners. The valuables
as revealed by the statement of Manoj Devi (Mother of the deceased) U/s
161 Cr.P.C. were Rs. 7,73,000/- in cash, one Motor cycle, cooler, Samsung
TV, LG Refrigerator, Washing Machine, Dressing Table, Sofa Set, Double
Bed, utensils and clothings. These items were given as Lagunon 15.05.13 at
the house of petitioners. On the very same day some time in the evening the
petitioner No. 1 brother- in- law (Jeth) of the prospective husband
telephonicaly called up and informed the parents of the deceased that unless
and until further amount of dowry to the tune of Rs.2,27,000/- in cash is
given, the marriage will not take place. It is alleged that this telephonic
conversation was heard by the deceased. Immediately thereafter, she went to
her room and committed suicide by hanging herself,

5. Learned counsel for the petitioner by referring to the decisions in the
cases of “Sanju alias Sanjay Singh Sengar v. State of Madhya Pradesh
reported in ATR 2002 SC 1998, Gangula Mohan Reddy v. State of Andhra
Pradeshreported in AIR 2010 SC 327 and M. Mohan v. State Represented
by the Deputy Superintendent of Police with Velmurugan and Anr. v. State
represenied by the Superintendent of Police reported in AIR 2011 SC 1238
"submits that in the attending facts and circumstances no abetment as defined
w/s 107 IPC is made out. It is further submitted by him that there is no live and
proximate link between the cause of demand of additional dowry on one hand
and the suicide on the other. It is further submitted that element of mens rea in
the entire episode is conspicuously missing. In this factual background it is
urged that, no case of abetment to suicide is made out.

6. For convenience and read (sic:ready) reference sections 107 of IPC
and section 306 of IPC are reproduced below.

“Section 107. Abetment of a thing

A person abets the doing of a thing, who—

»
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First.— Instigates any person to do that thing; or

" - Secondly—Engages with one or more other person or
persons in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of that

" conspiracy, and in order to the domg of that thing; or

Thirdly.— Intentionally aids, by any act or illegal omission,
" the doing of that thing.

“Section 306. Abetment of suicide-If any person commits
suicide, whoever abets the commission of such suicide,
shall be punished with imprisonment of either description

for a term which may extend to ten years, and shall also
be liable to fine".

7. The Apex Court in various decisions has held time and again that even
on prima facie basis, the offence of abetment to suicide is made out only -
when the evidence and material collected by the prosecution which forms the
bridge between the cause and the suicide, is strong, proximate and live enough
that in the giving facts and circumstances the same can persuade the deceased
to commit suicide.

8. There can be no straight jacket formula to pin-point the facts and
circumstances which fall within and without the definition of abetment, for the

. obvious reason that when dealing with offence involving humans, variables

like human sentiments, social and psychological compulsions and like factors
assume relevancy for deciding the question whether even basic ingredients of
offence are made out on a prima facie basis.

9. In the case at hand the deceased Poonam was one of the three
daughters of Megh Singh Rajawat (father of the deceased) and Manoj Devi
(Mother of the deceased). It is further brought on record in shape of statement
of mother of deceased that the second daughter Neelam was deaf since birth.
The pre-marriage ceremonies which gave rise to the impugned offence were

_inrespect of the eldest among the three daughters of the parents who were

primarily from rural background. It is common knowledge that in rural society
due to lack of education and awareness, sons are preferred than daughters,
Daughters are considered by majority of the rural population to be a liability.
Marriages of daughters are treatcd to be an expensive affair for the parents of
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the daughter as the prospective bridegroom and his relatwes degnand doyv}'y
in lieu of the assurance of the bride's peaceful stay atthe matrlmomal home
More often than not, itis seen that in rural areas where level of education ahd

awareness is to the minimal, the quantum of dowry given before and ‘after

marriage is directly proportionate tothe amount-of_fnatrimonial_peace,an,d;

tranquility extended to the wife at the matrimonial home...; : 4 o=y igen

10, Another aspects whlch deserves cons1deratlon isthe’ lmportance of
marnage in the mmd of a glrl of mamagable (510 ma.mageable) age in tutal
areas, with n no or mmgmﬁcant educatlon Wlth neghglble educatlon, a gitl'who'
is brought Up in'a male doniriated somety in the district of Bhind (MP) haviiig
oneé of the Worst sex-ratios in the country, looks forward to the event of her
marriage as the ultimate achievement in life. In case this event; despite being
fixed (as‘is the case herein); is threatened to be canceled; the:repercussions
can be significant. The-prospective bride may go into a'spell of depression
due to the bleek prospect of finding another match along with the social stigma
cast by the society. In case the girl is of sttong temperament she may withstand
- the trauma. However if she is of weak menital fibre she may take the extreme
step ofendﬁlg hEPlife i rmos ey S INGE 5 TG QA Sred T §

ll‘i

1 1 .- In thls case iti 1s seen that the father of the deceased had three daughters ‘

and therefore was psychologloally bogged down by theé fact ‘that' on three

different occasions in the near future 1nqud1ng the present one lie Would be .-
subjected to ﬁnanctal strain. Thls state of mmd of the fathier must haye been
well-known to th déceased. When her1i mamage was being ﬁxed she must

have been under great psycholo gital éxpettation tHat'the mamage should
somehow get solemhized ,w1thout any hitch; With this psychology if mind; the

deceased desperately wanted the marnage to comethrough atid be solémiiized. ~
On receiving ‘the riews Gf ths acendsd resﬂmg "Froti their pioposdl 6f marriage -
thé déGeased may Have odns intd'the state of shock; compsHing her to take
the extremé’step of ending her life by commiitting suicide: . - . . . "

12.  Trueitis that the non—solememzanon of mattidge may nét by itself -

become alawful causc for constttutmg abetment of sicide, but the attendmg

i FIE P r
vanable"factors as 111ustrated above deserve cornisideration.’ R o

T gy v il-‘-\--. 5.

13. -~ Whether it was Justlfied on'the part: of the:.deceased herein to- cotmmt )
su1c1de depends.uponiseveral variableswhich-arerequiredto be.established .
. bycollection of evidence by the police during investigation,-whichs informed ,

Ay & i‘k ."
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'14.  The hve and prox1mate link between the cause (the threat of breakmg

the proposed marnage) and the surcrde in an ordmary case may appear to be
weak, but consrdermg the additional cucumstances of social and psycholo gical
constiaints that the deceased was facing on the fateful day i.e. 15.05.2013,
when she received threat by the petitionérs of breaklng thé proposed marriage;
these additional cucumstances cannot be prej judged in' favour of the accused
at thls early stage: Mroete

-

15 .' Whether these additional circumstances of psychological and social
nature were énough-and'sufficient to constitute even on primafacie basis; an
offence punishable u/S 306 of IPC cannot be decided at this prelnnmary stage -
when the mvestlgatlon is sald to'be mconcluswe b e .

16. It is for the trrai Court while con51der1ng the questlon of frammg of .

charge to delve mto all these factors. [

17.  Before partingt thls court would be failing in it's duty to lay down a few
illustrations which deserve consrderatlon by the court wh1le frammg charge in -
cases of the nature at hand Some of these vanable c1rcumstances are as
follows -

rwed :"“‘.?--‘:-"1 Le = So om0 e ' . %3 0y VTl [

(a) ) Socral background of the deceased, o

B Y B ey A F U B N T O ST S KUY L

.(b) : Educatlonal.backgroundof the deceased, -. -

' (c) Econormc status of the parents of the deceased

)‘

(d) Temp erament of the deceased

LA FTRLE fsyl-lflJJ!: ] LT T ;u:;"‘, e
(e - Presence :0r absence of*live and proxrmate link
. between the cause and the surcrde

) ‘0. . re e . W4 ’
18, Thesecircumstances are merely: 111ustrat1ve and not exhaustive since
the limits of human mind and social constraints are unfathomable P

RLY TN

19. " "InthE hght SEike ‘Above obsérvations, this'Court is of the considered
view that in the attending facts and circumstances and in the supervening social
and psychological factors it would not be appropriate to invoke the inherent.

powers.of this Court tg truncate the process of investigation. . -
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20.  Accordingly, this Court declines to interfere with the impugned FIR
dated 21.7.2013 in its inherent powers u/S 482 Cr.P.C.

21. Consequently, the present petition u/S 482 Cr.P.C. stands dismissed.

22.  Copy ofthis order be communicated by the registry to the concerned
pohce station and learned Magistrate. . :

23.  No costs.

Applice .o: Aismissed.
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