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8 : " INDEX _
(Note : An asterisk (%) denotes Note number)
Accommodation Control Act, MLP. (41 of 1961), Section 23-A -
Bonafide need — Agreement to sale executed — During pendency of

proceedings it is cancelled — Need is bonafide. [Rajesh Pandey Vs.
Geeta Devi Poddar] ¢ ..223

TfrT [Fa70r S, AH. (1961 BT 41), &GN 23—-¢ — -gidlas -

raegear — fawg &1 s Frefea — sfafear @fsa w9 <lve 59
ﬁ?wmw—mmmﬁmél (vﬁfrwq'r:%ﬁr wrar
TEIR) .223

Accommodation Control Act, M.P. (41 of 1961), Section 23-A —

Bonafide need —Applicant old lady — Living in second floor —Difficult

to climb second floor — Need — Not whimsical or fanciful — Genuine.
[Rajesh Pandey Vs. Geeta Devi Poddar] : ...223

. YIT [AEEer sfefags, 7 (1961 #T 41), GINT 23—V — FrAfaw
Fraegwar — Anafear g5 wfeer — fyd Wfva w e - i
qfea 9e A ST — ATEsar — WAET I FTee A — aRdad |
(ijrﬁ?w o3 fa. +fiar 36 wigaR) .223

.+ Accommodation Control Act, M.P. (41 of 1961), Section 23-A —
Coparcenary property - Partition held — The application for eviction
filed before completion of one year from the date of partition - The
landlord has right of ownership which became absolute upon partition
—One coparcener can file sitit for eviction — Application maintainable.
[Rajesh Pandey Vs. Geeta Devi Poddar] ...223

ITT [T SffaE, 1H. (1961 &7 41). ST 23—V — GEGIyaT
wafed — faaTeT g3 — S5 &1 Amdw favaee ot [ ¥ g 9 gof
g @ qd wga fFar - wernfae @ Wit o7 afer € o
fasrer 819 R ol @ oy 2, — Us wEeIfas dg@el 3 919 WY 9%
g@al ¢ — Eew wuefig) (et o fr far 24 oigeEr) ...223

Accommodation Control Act, M.P. (41 of 1961), Section 23-4 —
Landlord — Application for eviction filed in October, 2011 — Maintainability
—Accommodation is coparcenary property — Husband died on 06.07.2007 —
Partition held on 29.03.2011 — Applicant became owner — The applicant
(landlord) had right of ownership in coparcenary property which became

-y
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absolute after pafﬁtion —One of the coparceners can file suit for eviction if
others have no objection —Hence application is maintainable. [Rajesh Pandey
" Vs. Geeta Devi Poddar] : w223

YT Frasor gy, wq. (1961 BT 41), EINT 23— — FHITHTD
— Fgwet g J@TT Iy, 2011 ¥ Fega fFw AT — WEUiIar —
Frare Tt wexifaa wuftm @ — ufor &% g o06.07.2007 #1 gF —
faaTeTT 29.03.2011 & fFaT TAT — ARATE @R T — ATATS (HHTAIAS)
o wewfua "ufr ¥ wnfre o1 after on o e gvEe oof @
T — Af% TER WEkifys! & Jrufed T 1 O (P AEeIide dqEE 7Y
T IRYT HT AHAT 8 — 3 aﬁwu’rwﬁ‘uél oty iR f afrar 2
Iﬁqm'\f) .223

Arbitration and Conczlmttan Act (26 of 1996), Section 11(6) —
Appomtment of an arbitrator — Since petitioner has not received the
‘amount in full and final settlement of the dues — He sent a notice for
appointment of an Arbitrator but the same was not done by the
respondent — Held — The question whether the payment received by
the petitioner is towards full and final settlement which binds and
precludes him from making any other claim for damages arising-out of
the breach of contract, is a matter which is within the realm of Arbitrator
— Petition allowed [K.N. Singh Infratech Pvt Ltd. (Mls } Vs. M/s.
Montecarlo Construction Ltd.] - ~ ...551

Waﬁvgazfs]ﬁ?ﬁw(mss PT 26), ETIRT 11(6) — Hszm’;a‘f
frgfam — qﬁﬁqm#éuaﬁa%q\ufaﬁvaimﬁahwaﬁmmﬂiﬁ
@t — wﬁnwwaﬁﬁgﬁa?@ﬂ?ﬁvﬁmﬁﬁ,umaﬁmmrﬁ
Prafe =€ ) 1 — affEiRa — wer f w0 o g of six s
Frerfor @1 v wrw A R 98 9eg @ AR Wier & AT | swe
aRgRf g #1¥ a1 <@ o9 /@ 9 yaRa o €, e S aEar €
o qEARY ® AATEeR % Wiy € — st AR (B.09. R §wee
%(ﬁ)ﬁ#mémﬁmﬁwﬁr) o ..551

_ Arbitration and Conciliation Act (26 of 1 996), Section 34 and
Ma'dhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7 —
Agreement — Arbitration clause = State Govt. or a public undertakinga
party — Whether in such a case the Forum under the 1996 Act will have .
the jurisdiction - Held - No, as the consent of parties cannot confer
jurisdiction nor an estoppel against statute as the jurisdiction is
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conferred on Arbitration Tribunal under the 1983 Act. [State of ML.P.
Vs. M/s. Lion Engineering Consultants] ... 735

TEIwRrT FIv QAT JEFT (1996 BT 26) ST 34 VT HIEIRIY
FIEETr e, 4. (1983 BT 29), TRT 7 — HUT — AR @S — G
T A4l B3 dld SUHA U8FR & — 94T ¢4 g0 # A, 1096 &
Favid wivd @ afeRar ' — afifefRe - 8, wifs ggert 9
geafd 9 a1 afreRar ge[ o 2 3R 9 9 S @ faada fdaa wee
oedl 8, wafe affrm, 1983 © oo Aeaeer aftewr = afteRa

gee @1 S 21 (@9, wsa fa A2 ataw el Faewey) - L.L735

Arbitration and Conciliation Act (26 of 1996), Section 34 and
Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7— Works
contract— Agreement—Arbitration clause —Award passed by arbitrator
—Application seeking amendment in the objection dismissed — State Govt.
a party — Whether having travelled a substantial distance in an arbitration
proceedings under the 1996 Act, one of the party can turn around at a
later stage to question the jurisdiction of forum over the subject matter —
Held — When the objection is in respect of jurisdiction over subject matter
it is immaterial at what stage it is taken because it strikes at the very
jurisdiction of the court or the forum exercising the jurisdiction —
Amendment application allowed — Petition allowed. [State of MLP. Vs.
M/s. Lion Engineering Consultants] . ... 735

HIETEIH FHIV Yo AT (1996 HT 26), ST 34 UG ATEGCH
feravor IJfefaay, ax (1983 T 29), €RT 7 — &9 GRGT — TR —
AR e — Hegeel g0 uikd sfufofa — snga ¥ dutew =med w1
AETT 1A Wk — Uvg AN (P gHeR 8 — 747 affmn, 1998 3
Fovfa e sraEal ¥ | g 99 $%9 @ U¥Erd, By UEeIR
gearaad] usd R g o @ @9 ¥ B 9 afrefar ) g sor
?g 9199 qs wodr 2 — afifreiRa —sw favg o) ® afreRar &
g ¥ B a8 99 YT I Ao € fr 99 fEw wea w o
T 2, FifE aw ¢ aftretlRar 1 g w3 919 A 4 BIkA @60
AfrTRaT w @ yER HRar @ — JYned AEaEd dex — difuer "R |
Ay g 4. 7. args gl suee<a) ...735

Arbitration and Conciliation Act (26 of 1996), Section 34 —
Setting aside of award — Award can be set aside (i) if it is contrary to
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- fundamental policy, (ii) Against interest of India; justice or morality,
(iii) if it is patently illegal arbitrary. [M.P. State Civil Supplies
Corporation Ltd. Vs, M/s. K.D. Transport] "...556

Freavery AT QAE SfFIIT (1996 @71 26), %I 34 — IS P
argTed [Far orem — SraTe sTared faar o waar @ (i) afy v ey Aifr
% fardig 2, (i) 7=a @ frag =@ @ Afvear @ fawg 2, (fil) afs T
geas w9 | Fder wwArr 2 ) (T @EWWWW%{ fa.
7. .9 g=uie) ..556

Arbitration and Conciliation Act (26 of 1996), Section
. 34(2)(b)(ii) — Awards — Trial Court set aside the award only on the
ground that appellant had no authority to deduct amount without getting

the dispute adjudicated — This finding was contrary to clause 9.4 of |

agreement — Additional District Judge while passing the impugned
judgments exceeded its jurisdiction while dealing with the objections
preferred u/s 34 of the Act— Judgments passed by the trial Court suffer
from jurisdictional infirmity — Impugned judgments are set aside —
Awards passed by the Arbitrator are restored — Appeals allowed. [M.P.
State Civil Supplies Corporation Ltd. Vs. M/s. K.D. Transport]...556

- wrEyeery Sl Gow AT (1996 FT 26), T 34(2)(F)(ii) —
Fqre — fa=eeT rRTEg |4 $dd 39 AER W IAre I fear @
afieneff &1 faare =mafrffa s A= @9 # Fd a6 &1 Tlter
TE o — 9% Prad, YR @ G 94 9 faudia om — arfaRaa forer
=rrmefter, sngtfe frofal & o fad o g afafan S arT 34 &
Faa weqd a@el & PR $¥d ghg vl AfeRar 4 ) T -
fraTeer =maTed-gRT aiita frofy, aftefar w7 =5 9§ 3w & — anafie
frofa agreg — weaRer gIT UG e gaRnfud — afle o) (T
wr fifda v sraiRy= fa. fa 4. 9.9 grauid) ...556

Arbitration and Conciliation Act (26 of 1996), Section 36 — Award
— Execution — Held — Award passed by the arbitral tribunal under the
provisions of the Actis enforceable under Section 36 in the same manner
as if it were a decree of the Court, though Arbitral Tribunal is not a Court,
so application for execution cannot be filed before arbitral tribunal. [Magma
chorp Litd. Vs. Rajbhan Singh] e ..106

Wsﬁ?gagazfe}ﬁav(mgs BT 26), amss—am@'—
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frereT —  afafeaifRa — Ao sftrewor grr aftfay @ SuEet &
Fata A fear Tar sard g 36 @ wfa Y € | gady 2 o9
f6 a8 =marerm ¥ fom) &1, gufy Aeawm aftever, =mraa 58 2@
gl fisares @q STdeT #l ATeIRer AfERTT & WA wvga T fear
S oa@ar | (@ feard fa. fa e fE) ’ ...106

Arbitration and Conciliation Act (26 of 1996), Section 36 —
Execution petition —In respect of an award the execution proceeding
. can not be initiated where the person or property of person is situated
against whom decree is sought to be executed, without insisting on to
first apply for execution to one Court, merely to obtain transfer —
Petition allowed. [Magma Fincorp Ltd. Vs. Rajbhan Singh] ...106

qregwery iV gow AGTIT (1996 FT 26), g7 36 — FrereT
- FIfFer — 98 & Wag A fsared srdard), A FaveT Afimra e @
fog v =marag w1 e g uEd ImaEd e ) Wi fRd faem, o
WM W ARA 7E # w7 wodt ¥ o 9% @t fawe faeg feay o1
fremes @t T } W 9w @Y Wufww Rem @ — wfwer A9y @vr
fererd fa. fa. wwam RiE) : ...106

Arms Act (54 of 1959), Section 13 — Transfer of weapon licence
—Petitioner’s application for grant of licence by transferring the licence
of pistol from the name of father to the petitioner has been rejected by
non-speaking order — Neither the merits nor the recommendation of
District Magistrate and Commissioner were considered — Held — Any
authority either judicial, quasi judicial or administrative, are bound to
pass speaking order by assigning reasons —Impugned order being non-
speaking is set aside — Matter is remanded back to respondent No. 1
& 2 to reconsider as per rules and regulation existing on the date of
filing the application — In case of change of rules, petitioner may file
fresh application which shall be considered in accordance with new
policy. [Rohit Kumar Vs. State of MLP.] 727

- ATYET ENFIT (1959 BT 54), FNT 13 — IR FEd BT FavoT —

el g wws e @ Am @ W fedta @ ageia @ 9w A

FaRa #vd gy I aqefiad wi f5d o9 g wega AEST 9 FReT
Frefr amew gy @iRsr 5 1ar — 57 91 9aR0 % o7 1Y W g T &
forenr qveifraTdt va smgew gRT @1 UE aguer w) R fear mar —

-
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arfrfre e — aﬁs‘*ﬁmaﬁﬁmﬁﬁ msf—wnﬁmawmﬁai"
8, U THC $IQ EY SN JRY UG $3 o 9129 & — anafia
e v fade s ¥ e fear oar € — adET A o 39
fafr @t faemme Frmt @ it @ sqar g AR 5 S 2g)
geaefl %, 1 @ 2 &) Amer afmifa — fral ¥ gRads 89 @) q@r A,
mﬂ?qﬁﬁiﬁﬁaﬁﬂﬁmamﬂa%mﬁ‘ﬂwm:ﬁﬁ$mw
far fear s (s gar 4 5.9, ww3) 727

Ceiling on Agricultural Holdings Act, M.P.(20 of 1960), Section
4 — Transfers or Partitions made after the publication of Bill but before
commencement of Act— Locus Standi —14 transactions were declared
void transactions — Appeal was filed by purchasers who were claiming
through holder — Holder allowed the finding of fact recorded by
Competent Authority against him on the factum of failure of discharge
‘the burden of proof to attain finality — Purchasers cannot be allowed to
contend to the contrary — As per Section 4(4) of Act, 1960, transaction
becomes rebuttable with regard to transfer or sale as void, only at the
instance of transferor/holder of land — Only holder/transferor of land
can rebut the transaction and not transferees. [State of M.P. Vs. Jagdish
Pandey] (DB)...799

" @y Gla srfewan W sfefaaT 9. (1960 BT 20), €T 4 —
fdgE & gore @ yvEng gvg AT & arf 87 ® yd 7wy
Faeur Fqr Feqre — g7 WA @7 AEFY — 14 AFGER B
HerdeR aifya fpar war — enfia, SammT 3R wega @ TE @i TP e
T AN ¥ AT PR R A — G40 B AR o7 e o A Ived e
P T R Y URT ¢ [Teg 9w Wit gt Mo T gy @ ey
o1 6RF 7 Afrar g B9 € — BarrT s 598 e 99 B 2
AR <t o wFd &~ affre, 1960 I AT 4(4) B IER, PaA
A @ ARE /MR 3 gIFM ) @ fed) = oo swemr fRwy |
welktra Wearger wvea 8 W @ — Fud qENe /I &1 daxe €
Hwaﬁaﬁeﬁaﬂmﬁwﬁﬁaﬂa‘maﬁﬁlﬁumﬁrm
). ' (DB)...799

" Ceiling on Agricultural HoldingsAct, M.P.(20 of 1960), Section
4 — Transfers or Partitions made after the publication of Bill but before
commencement of Act — 14 sale deeds were executed on one day by
holder of Iand in favour of his employees — Holder did not produce any
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document to show that he was in grave and urgent need of finance/
money for the treatment of his daughter — No documentary evidence
was produced to establish that the daughter of holder of land had to
undergo such treatment at London and incurred heavy expenses
therefor — Passport of daughter also not produced — Finding by Board
of Revenue regarding the fact that the holder was badly in need of
money for treatment of his daughter at London is not based on any
legal and tangible evidence — Petition allowed. [State of M.P. Vs.
Jagdish Pandey] (DBj)...799

gfr T affwan & gffag 49, (1960 &7 20) GRT 4 —
faglas @ gorerT @ ywaig 4vg AAET @ & 517 @ qd f&ad qv
Favor Ferar 7egre — 1 ORE §RT AU FHARA $ vm A gw A A
&1 14 fasma fyere fasnfag 58 T — ars 3 ¢ 91 o Twards ixga
T2 frar Rrad ag <ffa & fe S avht 4=t @ SR @ fad 9t =1
gd e =N amazaedr oft — v W wid Twrdsh wen agw T e
a7 Rrad ¥ enfia 8 fF quRe ot g 7 9 STAR 989§ Sxar
TST Ud o see arh wd 3w fw - gl @1 uemid o wega sy
— YT ASd N1 59 920 @ Wy ¥ freren w fraed f5 ave ®t
Aot gAY &1 SrEr WET A S ey 4wl @7 seww savasar ofl, fed
fiftre ¢d qd wm ox smenfa € @ - ifuer @5y (@9, e fa
SRIAIET U1S) (DB)...799

Ceiling on Agricultural Holdings Act, M.P.(20 of 1960), Section
5 — Permission of Collector —No prior permission of the Collector was
obtained by the holder under Section 5 of the Act —In the light of non-
compliance of mandatory provision, the sale ought to be treated as
void. [State of M.P. Vs, Jagdish Pandey] (DB)...799

/¥ i IfermaT ST ST 5. (1960 BT 20), €I 5 — FHFEX
@7 argafe — AT Y 9 5 ¥ i gRE §RT FAde] B qd Aty
g T ¥ aE — Sfard wEuE @ ges | 5 o @ g A, s
S YT EHT W =BT oTl (F.9. e {3 SrTEr 1) (DB)...799

Civil Procedure Code (5 of 1908), Section 9 and Land Revenue
Code, M.P. (20 of 1959), Section 257 — Bar of civil suit — Contract for
sale — Validity thereof — Could only be examined by Civil Court and
not by revenue Court. [Kishorilal Tiwari Vs. Kandhilal] 512

)
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Rrfaer G541 wiear (1908 F7 5), &7 9 ¥ 3 ¥Iored Wiaal, 4.7
(1959 &1 20), &T 257 — Rifaer Ti7 #7 gu7 — fasa & fog wfaer —
zuo! faferm=rar — @« fafae ~maray grr wher fiaar s g@ar @ sl
T & o/ =wrTed g1 (Feotera e fr. <) 512

Civil Procedure Code (5 of 1908), Section 9 — Concealment of
fact — Plaintiff filed civil suit for declaration and permanent injunction
—Plaintiff concealed the fact that earlier also he had filed a suit in
regard to same property and Court had refused to grant relief —
Concealment of fact amounts to playing fraud with Court — Revision
dismissed with cost of Rs. 10,000/-. [Kamar Mohammed Khan Vs.
Begum Sabiha Sultan] 230

Rfaer ghpar Gi8ar (1908 &7 5). &RT 9 — @27 &7 [O9rg — ard) &
=N O s @Ry 2y fifiw ag mga fhar — @l 7 3w aem @t
farar 7% qf & +ff swd W gula @ 95g § ag wxga fea o aix
T 3 Ay 95 $9t ® IOR (0AT of — wed o7 OumE, =Iarad
@ WM FUC I B! Bife ¥ AT @ — w. 10,000/ — =T B |rer YA
iR | (R Fene e 3. dm-gder geam) ..230

Civil Procedure Code (5 of 1908), Section 35-B — Cost of causing
delay — Held ~ The payment of cost is a condition precedent to the
further prosecution of defence by the defendant— If defendant does
not ultimately pay the cost and his right of further prosecution is taken
away because of non payment of cost, yet the court while passing the
judgment and decree will ensure that said amount is included in decree
— Further held, the effect and impact of section 35-B (1) & (2) are
different and are applicable in different stages. [Kamlesh (Smt.) Vs.
Smt. Urmila Devi] - ..730

Rfaer gfswr wfear (1908 @r 5), gy 35— — a7 @ fod @ar
— affeifRa — gl gRT a9 999 9t ey By 8q wd @l
HAAHE TP qRIATT od @ — Afy 91 ufeard) siaa: e &) 0i¥ sy w8
AT B U4 0Q AHIAE B BRI SHGT F99 BT AN T $ {31
orer ®, 99 Y Frofg g9 sl wita sed wra Ao 9w i s
% 08 = 3 iy e ¥ wiwfag 91 9 — st 9w @ affEiRa,
HTRT 35—-91(1) T€ (2) & w¥Q v gyRom B & vd B B amaenst
A Ay @) (P (o) fa s shfar 2d) ...730
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Civil Procedure Code (5 of 1908), Section 96 — See — Specific
Relief Act, 1963, Section 34 [Akshay Doogad Vs. State of M.P.]

(DB)...217
fofaer gfFFar TRar (1908 %7 5), %7 96 — @@ — [ ggaly
ferfram, 1963, gier 34 (&g s fa. 1y, wA) (DB)...217.

Civil Procedure Code (5 of 1908), Section 100 — Second appeal
— Suit for declaration that appellant be declared as tenant — Both the
courts below held that appellant has failed to establish landlord-tenant
relationships — Landlord has already filed a suit for eviction as appellant
was never inducted by landlord but in fact is a sub-tenant without the
permission of landlady — Where both the courts below recorded
concurrent findings of facts which are in fact and in effect impregnable
in the nature — Do not warrant any interference as no question of law
is involved. [Sunil Enterprises Vs. Smt. Mithila Devi] ...193

fafaer gfFar afdar (1908 #1 5), arr 100 — [T ol — 59
giyur 8q arg F aftaref &1 feedey gifya frar ard — <A1 e
seTaat 4 ¥w afatEiRa frar 5 adienff sermnfas—fedsw @
daa) @ Tfig s ¥ ANed V8T ® — ASMATd® 3 gsd o daEel
29 98w o7 faar @ wwfe adiareff «f o@ @ 7ormiae grr
sfrstirg w1l fpar Tar o fag amd ¥ a8 werfae @ agAl @
o= SufPTRER & — et qiaY fraed agreral 3 gt @ awadt Frsed
v fH K fy i qreaaEd U9 wer ¥ oy w@ey @ § — fedl
AT T AEavasar 921 qaifE Aty a1 S g dodw 9 2 (g
gewrzwd fa. sl fifdar 3) ...193

Civil Procedure Code (5 of 1908), Section 100 & Order 7 Rule 11 and
Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 — Held — Suit
for declaration filed in contravention of Section 64(2) of Co-operative Societies
Act is not maintainable —Appellant could have approached Tribunal. [Har
Prasad Yadav Vs. Mahaveer Prasad Jain) w31

Ffaer gfpar Giear (1908 #T 5). &1°7 100 T ART 7 7 11 div
wead wiwise! IR, T8 1960 (1961 BT 17). T 64 — AffeiRa
— WEe™) WiaTge) AT Y R 64(2) © Se@ud A WEG HINUT 8q
are gigefla i @ — adiaeff, afrevr 9 wwE o wdar o) (R yNe
) ! - ' ..331
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Civil Procedure Code (5 of 1908), Section 107, Order 9 Rule
13,-Order 43 Rule 1(d) & Order 47 Rule 1 — Setting aside of ex parte
decree — Review — MJC was dismissed by trial Court prlmarlly on the
ground of limitation — High Court in appeal by way of clemency (since
the respondent was a pardanashin woman and dependent on her lawyer
for conducting her case), and by imposing cost of Rs. 3,000/- condoned
the delay and also allowed the application under Order 9 Rule 13 and
set aside the ex parte decree — Held - Power of the High Court in a
review are very much limited and the errors have to be apparent on
the face of record — Once the Court consciously come to the conclusion
that there was sufficient cause shown by the respondent —Then it was

_definitely clothed with the jurisdiction to consider the effect of setting

asidé the impugned order — Therefore, Review Petition dismissed as

“being without merit. [Allauddm Vs. Smt Sayra Bi] ...307

%ﬁwﬂﬁmwﬁmﬁyﬂs Eb‘rs) gIvT 107, aﬂa‘wsﬁrwm SR 43
Frr 1(S) 7 ArRer 47 frm 1 — vovelty Rt arared @} wirr — gafdeia
— Rraer <rrerd g1 wEsl ). @ werfe we @ uRi @ s . R
fran T — e A 9= e R wUr B w9 ¥ (5 wegell walferell afver
oY SR ST weEReT WaAnfed R B R A et 1) R ofY) %6 3,000 /—
= JRRIT wvd g2 fadia Mo T ¢ sy o Prw 13 @ aiwefa amdeH
1 AR fHar Ju1 yeue R s 9 — afifeiRa — gaffaies 3 w=
raTerd w1 A 95T St fifm @ ven gewr afree w® gee we 9@
aRfT g+ a1 — 1o IR " ~aETEy w9d By ¥ 59 frees woagEa
g & werefl g1 vafwr swror gorfar o — w9 98 Aiftad wu @ aEfg
AR U 5 T P waw B AR § O @ o aftreRar W or
~wmgaﬁammhmmﬁﬁasﬁa}wmﬁm(m
. st wrar 4) ...507-

Civil Procedure Code (5 of 1908), Section 114 & proviso to Order
5 Rule 9 (5) and High Court of Madhya Pradesh Rules, 2008, Chapter
15 Rule 13 — Review of order is sought on the ground of procedural
illegality as the petitioners were not served with the notice and the
office has erred in treating the petitioners to have been served — Held
—Presumption as to the service of notice —If the acknowledgement is
not received within 30 days from the date of issuance of summons,
presumption of service of notice has rightly been drawn by the office —
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Proviso to Order 5 Rule 9(5) is applicable to this proceeding — Petition
is dismissed. [M.P. Madhya Kshetra Vidyut Vitran Co. Ltd. Vs. M/s.
Schaltech Automation P. Ltd.] ' ...825

Rifaer afFar GRaT (1908 &7 5). &% 114 §9 ORI 5 1577 9(5)
FT gvgT VT Ied ~qATd FEARE [ 2008, HEAT 15 [TAH 13 —
wiFaTeR® arder © ATER IR STeY &7 gafd A s arer war @ f& arfrr
) Afew @ arfie e g off vd wTafe™ gIRT AMERTOr Bl Aniegar
A ¥ A wiRka B 1 — afafaiRe - ifew ¥ arfla 31 sTERen
— 3fy Wi W e @ 30 faaw @ o} aftrdiafy ara 7 g% oft At
Frafaa gR Aifew @ anile ) syaren sfya e | afow 1 ¥ — 19
TR § AR 5 fEw ofs) BT URAE AN €1 — Afuaer @i | (gEd.
7 &7 fige fmw &, fa. R 3. dads arerdwm o fa)  ...825

Civil Procedure Code (5 of 1908), Order 1 Rule 10 — For
impleading attesting witness as a party against wlom no relief is
claimed — Proposed defendant is only the attesting witness of the
document — Unless some allegation is made against such witness to
assess the executant of document with some fraud or-dishonesty such
attesting witness is neither necessary party nor proper party in the
suit. [Swati Nagpure Vs. Smt. Kamla Nagpure] ...41

Rrfrer ghrar &1Rar (1908 #T 5). IR 1 Frad 10 — Y& JLTATE
wreft Rraw Rog #1¢ agaty a8 arer 747 8. @ saern & 67 7
FRrIT Fv B — W AREd $ae A BT JTT0TE WEl
2 — we 93 5 ey @ Prargs o1 PElve @ & fav sea wel @
frog  fefl ooe ar a9 @ o1 AT T8 AT WK, SEd
ﬁmﬁsﬁwmmqméﬁ@m#aﬁmuwél
(el ArrgR 4. sl FEer AER) .41

Civil Procedure Code (5 of 1908), Order 1 Rule 10(2) — Court
may strike out and add parties - Held — It cannot be laid down as an
absolute proposition that a third party can never be impleaded in the
suit but where the third party can show a fair semblance of title or
interest he can certainly file an application for impleadment and ought
to be impleaded as a party. [Ramit Kumar Pathak Vs. Pawan Kumar
Pathak] ' _ ...418
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Rifaer giamam afzar (1908 @1 5), e 1 £ 10(2) — ~rara™
germIel B Fer gl wiw gwor § - aftfieiRe — ¥ ameaifis whre
@ WU d AR 7€ fear w1 wwar fF e qdly vdeR B arg ¥
$ afraifaa T o o gear Wy ol Y TEer v W fad )
st wqwrar wwf we@ 2, 9% fafee we @ wEeR T WM g
AT TG I THAT 2 A 99 wEeR B wY ¥ bR T e
=feY) (T gar grew . 9aT AR yow) ..418

Civil Procedure. Code (5 of 1908), Order 3 Rule 1 & 2 -
Appearance by recognized agent or pleader — A person holding
unregistered general power of attorney can appear and act on behalf
of a party to the proceeding in a Court. [Sharmila Tagore (Smt.) Vs.
Azam Hasan Khan] C ...770

Qe gfFar wfear (1908 w1 5), am3er 3 FAaw 1 g 2 — fof
AT AFIFaT Sear sifiyaaar #1 SyRefdy — dusfiad FEIREMT 9RE
oI aff e wdaE 4 el tmer W ok R/ SuRed st
Frfadt B wwar 21 (affar 2mv (i) fa. amom v =) L, 770

Civil Procedure Code (5 0f 1908), Order 6 Rule 17 - Amendment
— Application for amendment is filed by a party after commencement
of trial -Held — The trial court must address upon the issue as regards
existence of jurisdictional facts — Only after recording its satisfaction,

trial court shall move further to decide the application on merits. [Manoj
Jain Vs, Smt. Suman Goyal] ...396

fefaer gfvar Gigar (1908 &7 5) IRer 6 FrAT 17 — WY —
Frarer sy #1193 A e ueeR g™ welew 2q amdew TET
feram st Ro—famT <mren st aftefar @ a3 alkaa
¥ Wl 52 W AR #3T aifie - S9a avh wyfe sfififea fsd
SR @ YT AR RETerd ardEs B et W fofly ok 3 O
ITER T (@S §9 A R e aige) ..396

Civil Procedure Code (5 of 1908), Order 6 Rule 17 — Amendment
~ Delay — If the application has been filed after the beginning of the
trial and the desired amendment was very well in the knowledge of the
petitioner on the date of filing the written statement, the same could
not be allowed by the trial Court — Petition dismissed. [Swati Nagpure
Vs. Smt. Kamla Nagpure] wadl
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fifder giFar wiear (1908 @71 5), JART 6 [F97 17 — GenagT —
ey — ofy amded fERy R+ 819 @ gvEe pega fear T @ qer
18T T g falaa o g we @ Ry &7 7 Wt e B
STSI ¥ o, 99 948 faaRy =rared gRT A9 qE feu ST gear —
Fifer @i | (T gy 3 sfiwd Fwem arrgR) .41

Civil Procedure Code (5 of 1908), Order 7 Rule 11(d) —
Preliminary issue — When from the averment of the plaint it is clear
that the suit is barred by any law, then plaint can be rejected — But
when disputed question in relation to the issue of limitation is involved,
the Court cannot reject the plaint. [Pramod Kumar Vs. Saiyad Rajiy
Sultan] ...850

fafyer girar widar (1908 &7 5) FRe 7 77 11 (&) — axFre
fraTErs — o4 TEOA @ qeUd ¥ 48 we € {5 are fed Ak g alfa
2, gq Q WRUA $ TEGR A o woar & — Wy, 99 aRkden @
g @ Weg ¥ farfia e sadte @, 99 e 9eed B PR
& W gear| (IAiT AR fa dwmw el Ye) «..850 .

Civil Procedure Code (5 of 1908), Order 9 Rule 7 — Setting aside
of exparte proceedings — Trial Court not only refused to set aside
exparte proceedings but did not allow the defendant to participate in
subsequent proceedings — Held — Unless sufficient cause is shown, the
trial Courtis not bound to set aside exparte proceedings and not bound
to start the proceedings afresh — However, defendants cannot be
deprived to participate in further proceedings — Petition allowed.
[Haridas Kacchi Vs. Jay Krishan Puranik] ...39

fifyer mfFrar wieor (1908 &7 5), IJReT 9 Fraw 7 — voueia
sraaifzal’ &t ayred Far arar — R wEEE 3 9 999 (euE
srfafeal ® qued v ¥ w0 fear @ e afard) @1 wwEadt
arfatya ¥ wmr @ 7 fra — afifteiRe - o9 99 guliw e |
Tefar W, Ry ey s sRafEdl au $R 2 9
T 2 vd A AR ¥ ol aRw WX 8q 9= T @ — Idfy,
ARATERTeT ©F st B srdanegl ¥ A 99 9 gfya T fear W aedar
— FifeT dox | (@EEN T fa o e guie) ...39

Civil Procedure Code (5 of 1908), Order 9 Rule 13 — See —
Payment of Wages Act, 1936, Sections 15(2) & 17(14), [Saabir &
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Brothers Vs. Rajesh Sen] . : ... 786

Rifqer gfear aiedr (1908 &1 5), 3o 9 (97 13 — TF — Fugd?
wEIT AT, 1936, srere 15(2) 7 17(1¢), (WA ¢s wed f4. weiw
|) ' ) ...786

Civil Procedure Code (5 of 1908), Order 9 Rule 13 ~ Setting
aside ex-parte decree against the defendants — No notice were received
by the appellants — Since proper opportunity of hearing has not been
given to the appellants, ex-parte judgment would be against the
principles of natural justice — Sufficient cause is to be made out, to do
substantial justice — Ex-parte award is set aside subject to condition
that the appellant shall deposit 50% of the awarded amount in the Trial -
Court, and Rs. 5,000/- cost to be paid to claimant. [Dharmendra Singh
Vs. Nagga Ji] : .e949

Rifaer mfar afear (1908 &7 5). @ 9 97 13 — Florarror @
fovg vauefia @1 srared &t wirar — sdyereffor gRT @Y ey ww
& e Tt — g arfremeffrr @t gard @7 sfua saue i R T
8. gpuefiy fofa, dufifs =g @ Rgral @ freg 8T — wRaE =m
T3 @ -fay gyaiw s g99T =Ry — youe s ot 39 d @ sa
ared Fear a1 arfrareff, sard 9 1€ vow 357 50% fERYT ST
A T FIT A AT B . 5,000 /— =g a1 R (e R fa
T oY) . «.549

Civil Procedure Code (5 of 1908), Order 14 Rule 2 — Issue' of
adverse possession — Mixed question of Iaw and fact — It cannot be
decided without taking evidence. [Pramod Kumar Vs. Saiyad Rajiy
Sultan] «..850

Rifaer gfwar wRar (1908 &7 5), IR 14 477 2 — FoTa Teo?
&7 [aarere — faftr v9 a2y &1 ff¥m we — fa=n wiew o saet fafifyaa
@ fear wr wwar| (AT HAR 4 Gwg el gears) ...850

Civil Procedure Code (5 of 1 908), Order 14 Rule 2 — Preliminary
issue — Issue of limitation —Is a mixed question of fact and law which
can be decided only after framing issues and recording evidence.
[Pramod Kumar Vs, Saiyad Rajiy Sultan] 7 ...850

Rrfaer mfar wizar (1908 @71 5), weer 14 ﬁwz—mff%fﬁamrﬁ
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— UfRfr o1 faarers ~ 7€ aea vd faftr o1 fafdm wew 2, Onl sve farerst
o R fed 9 9ur weg sfhifaRag f5d o & g @ e
foar oI w@ar 71 (THie puR fa dge ol geam) ...850

Civil Procedure Code (5 of 1908), Order 18 Rule 4 — Cross-
examination of witness — Right to cross-examination was closed as
counsel was engaged in another case — Court could have deferred
cross-examination unless & until reason given for non availability of
counsel was tainted with some oblique motive — Petition allowed.
[Jabbar Khan Vs. Rauf Beg] ...394

fofaer afFar afear (1908 &1 5] IR 18 597 4 — wrEdl @r
wfoedhee — aRadEe & @ atfer ) wara fear T waifE o faear
=T wevor ¥ @ed o — e, GRadaer @ aafia s qddr o wd
as% 5 aRaaar @1 spgeeT o i far aar sro7 fefl wia 5 g @ gfve
& o1 — Whye AoR| (TER TF A WBE 99) ...394

Civil Procedure Code (5 of 1908), Order 18 Rule 4 & Order 19
Rule 1 & 2, Evidence Act (I of 1872), Sections 1 & 3 and General
Clauses Act (10 of 1897), Section 3(3) — Exhibiting affidavit as
decument — Exhibition of affidavit as document is not permitted by the
Court. [Kalusingh Vs. Smt. Nirmala] " L..450

Rifaer afar wizar (1908 &7 5), 373 18 797 4 7 19T 19 (477
1 7 2, YT JFTT (1872 &7 1) &RT¢ 1 T 3 vq GEINT @0 Flefva7
(1897 BT 10). ENT 3(3) — ¥ &1 T¥a/a T & GL § HeIT &4y @rr
— YMAUH F SEEA $ ®©Y ¥ WRT S, A R ALA TS |
(@1, Ris . sl frfar) v 450

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Injunction — Whether the trial Court has power to call the deponent
for cross- examination under Order 39 — Held —It cannot be accepted
as a thumb rule that in no circumstances the trial Court can permit the
cross-examination of the deponent in proceedings under Order 39 Rule
1 & 2 —This cannot be forgotten that the statute is to be interpreted to

‘advance the cause of justice — Too technical a constrnction of provision
that leaves no room for reasonable elasticity of interpretation should
be avoided — Court has power to permit cross- examination.

[Balmukund Sharma Vs. Balkrishnia Sharma Upadhyay] .67
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ffaer gidmar Gigar (1908 &7 5) IR 39 499 1 7 2 — R
— FAT AT 38 B Aqua faARer WTay ) nfundan @ o arfiraneh
&1 3o @1l € — afafreifa - a8 = fam @ wn F /e
el foar s wear 16 fHdY «ft aRRefy ¥ fremer smareg g o a9
fram 1 7 2 9 Fofa sdafeat & afrEh + JGafew @ @) agafy
TE ) o whdl — T8 e TE S < 16 BT B Od9T, 9@ @
27 Bl ITW 31 @ fad g 9rm =iz — Suee @ = afy aee)
gl @ som wifed o fdaw @ gfaygs addos @ /R @iF
SE T B8 — _Erad w1 ufagdsEe @ seafa 29 @ wiw @)
(s E= o fA. sram™r T Sumeary) .67

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 3 & 4 - Documents — Departmental enquiry — Charges levelled against
petitioner were not vague or incapable of understanding the same —Rule3 & |
4 of Rules, 1966 do not contemplate supply of documents along with charge-
sheet— Only requirement is to forward a list of documents, by which charges
areproposed tobe proved —Record shows thatall the documents weresupplied
during the course of enquiry — Petitioner also did not raise any objection with
regard to production of documents—Non supply of documents which were not
- considered by Enquiry Officer would not prejudice the petitioner— Writ Court
has gone into each and every aspect of the matter in detail and has recorded
afinding to say that the order passed by the Disciplinary Authority and findings
recorded by Enquiry Officer is legdl and proper —No reason to interfere with
the reasonable judgment and decree passed by the writ Court. [Yogiraj Sharma -
(Dr.) Vs. State of MLP.] (DB)...689

- Rifaa a7 (@ffavor, Gyaer ste adter) s 95 1966, Frag 3
7 4 — qWIRT — fary wrg — o & foeg I T Ry ars
e 5 WA W A e oF — o 1966 @ e 3 9 4 siduny @
Tl TES 95 53 o ergemd T8 g — U9 swddwl @ Us
= AT fear s A adfer 2, R gRT STRiT Wi fRR
wifaw & — afeE /@ wee giar @ 5 o @ Jive wnw W
e f5d T o — I 9 A gwEet @ aedeyy @ 9dg § g
amafia T 9o — oY AR R AR # G ol R qwdet @t
e 1 5 s /@t ® F1F Iy g wiie a8 g - Re
C A AR @Al UEe, o AR ¥ @emas fear @ g O
fred arfiifafea fear @ fo sqamafe it g~ o s o
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@ra afterd g afhfafes fraed du w9 sfaa @ — Re <« g™
uia gfyagaa Frofz @ foml F swdn o @1 Big RO TE |
(@i i (s1) fa. 9.9, 3199) , (DB)...689

Civil Services (Classification, Control and Appeal) Rules, M.F.
1966, Rule 10 and Civil Services (Pension) Rules, M.P. 1976, Rule 9 —
Departmental enquiry — Whether penalty on retired Govt. servant can
be imposed for enquiry initiated while he vas in service — Held — Yes,
as per Rule 9 of the Pension Rules, 1976 the penalty can be imposed.
[Saroj Kumar Shrivastava Vs. State of M.P.] 774

ffae dar (@favor, faavr aiv sidfier) a4, 7.9, 1966, (A99 10
g Rifder dar (@) fam, 9.3 1976, ey 9 — famfly ora — ¢ fedl
Hafigm TP W9F ) D WGSBS WRA B T8 w9 B
e W) wRG ARRYT Y o wod @ — afifeiRa — =0, T fmm,
1976 @ W 9 @ IgAR Wy AR 1 o Jad 21 (@u IR
Aardg fa. 9.9, T9) 774

Civil Services (Classification, Control and Appeal) Rules, M.P.

1966, Rule 14 — Departmental Enquiry — Misconduct — Petitioner, Class
IV employee — Posted as Process Server — Called upon to do work of
“Water server — Refusal to do so — Departmental enquiry — Removal
from service — Held — It is not a case of petitioner that Process Server
cannot be called upon to do work of Water Server, removal justified as
it is a case of insubordination and disregarding the instructions given
by the superiors — Petition dismissed. [Raj Kumar Vishwakarma Vs.
State of M.P.] (DB)...115

Rafaer dar (@fevor, fAaaor giv sdte) a5, 7.9 1966, 97 14

— Rty wre — gaav — o, agef At sfar — aRfyrer TIwE @
wT } TRl — U ™ o1 o1l 39 @ fad wer Tar — 991 &} 9
For foar — faarfia ora — dar 9@ gerar r — aftitEifRa — 98 9=
BT wbxor 92 2 5 AR aee & ol e o1 v v B
@1 T8 W WEdT, UE @ g S =rafya w@ife 9w sasr gd aqud
aRss aftreTRAY erT & 1@ gl o7 JEEEE $T HBR € — AriaeT
i | (T §9R faesat fa. 7.9, =) (DB)...115

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14 — Punishment from removal of services — Whether
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excessive or not — Held — It is a case of insubordination and
disregarding the instructions of seniors, so it is a major misconduet—
In one sense it is a lighter punishment — Petition dismissed. [Raj Kumar
Vishwakarma Vs. State of ML.P.] (DB)...115

Rifer @ar (adfevor, (Ao gl sadie) e 5.9 1966, 1937 14
— War @ yegfy #7 TF — I st € ar 9 — affeRe - 1w
93T U9 -9 At aftrerd @iy R 1 agRwl @) sER e BT WeRol
2, o Ug YT PQERY ¥ — UF A W g8 gl %S § — Aiuel
e | (U $9R et fa. 1.9, wwy) (DB)...115

Civil Services (Classification, Control and Appeal) Rules, M.F.
1966, Rule 14 (5) (b), Rule 14 (ii) and Civil Services (Pension) Rules,
M.P. 1976, Rule 9 — Departmental enquiry — Penalty of withholding
50% pension of the Petitioner for a period of 5 years — Lapses on part
of the Respondents — First show cause notice issued on 25/02/1984
and upto 26/7/1995 notices were sent — Enquiry report submitted on
05/03/1999 — Enquiry kept pending for 14 years — No witnesses
examined — Petitioner retired on 31/12/2001 — Imposition of penalty
on 20/01/2006 — Held - As the lapses on part of the Govt. was so grave
that penalty of withholding of 50% pension for a period of five years
set aside — Withheld amount of pension be paid — Petition allowed.
[Saroj Kumar Shrivastava Vs. State of M.P.] ..774
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. {AR sarwa fa 7.9, I99) . ..774

Civil Services -(Classzﬁcation, Control and Appeal) Rules, M.P.
1966, Rule 14(11) — Adjournment — Appointing Defence Assistant —
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Non-compliance of Rule 14(11) — Held —Adjournment sought for was
not for taking inspection or for submitting list of witnesses, so not in
conformity with time period specified in Rule 14(11) — Contention not
tenable. [Raj Kumar Vishwakarma Vs, State of M.P.] (DB)...115

Rifaer Gar (affavor, Faaer siv sidfier) e 7.4, 1966, Fr 14(11)
— W7 — §919 Werd® ® [gfaa — 537 14(11) F7 smrgarerT — sfafedfa
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Al e FrReT 14(11) § PeiRa @) ™t wvei @ aepeu 9 o1 — a9
i | (O gaR favasat 3. 7w wsa) (DB)...115 .

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14, 16 & 27— Assessment of shortage in the stock and recovery
—Since there was no proper assessment of loss caused to the State and
the petitioner was alse not afforded an opportunity to cross examine the
authority who has conducted physical verification, the same was not to be
made foundation of penalty on the petitioner — Recovery of the amount of
the loss from the petitioner cannot be sustained — Petition allowed.
[Rajkumar Rachandani Vs. State of MLP.] ... 435

Rifder Bar (afavor, aaer v sidfte) s, 9.0, 1966, Fraw 14,
16 7 27 — vere 3 &4 @7 frafeor ¢ agdt — 9% vva & eila sy
#T Sfaa Freafor = fear mar or i witer e 999 @1 aoag
weargq frar 2, @ afaudlerr o1 sgax Y 9= 3t wew wE fear AT
o, 39 I W i AftRIfa #=2 &1 A =Y g9ET S a9y en
— re ¥ B B I @ TR B ey w9 T s gedr — arfyer
oY | RS|aR v=eeET f9. 3.9, Irs) ...435

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14, 16 & 27 — Order imposing penalty of withholding of
increment with cumulative effect and recovery of Rs. 1,02,349/- assailed
on the ground that if a major penalty is required to be imposed, a
detailed enquiry as provided under Rule 14 should have been conducted
whereas no enquiry was conducted and the assessment of loss was not
also done in accordance with circular issued in that regard — Held —
. Rule 14 & 16 — Procedure for imposing penalty — Authority’s intention
was to impose major penalty which is evident from show cause notice -
A charge sheet should have been issued and detailed enquiry was to
be conducted in accordance with Rule 14 — Procedure adopted to
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impose major penalty cannot be sustained. [Rajkumar Rachandani Vs.
State of M.P.] ...435

' Rifaer war (afavor, Fraaer aiv srdie)) fram, 7.0 1966, [T 14,
16 q 27 — Sy WA @ da gfE den WY 6. 1,02,349 /— B YA
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— WRre™ ST aTeg qE i At w3 31 o Wit £ Swer qarat
Mfrw @ aee s & — AR o S fFar A iRy o ik PR 14
@& ATUR faega w9 gafad 91 ol @iy off — gE mia aktrifa
F @ o aueE U ufear & w1aH qd T o gear | RIOEaR
e 4. 1. ) ...435

Civil Services (Leave) Rules, M.P. 1977, Rule 24 — Absence after
expiry of leave — Adverse. Entry — Petitioner working.on the post of
Sub-Inspector of Police — Adverse entry was made in his confidential
report on being remained unauthorizedly absent from duty — Rule 24
of Rules, 1977 provides for taking action for absence after expiry of '
leave — No action under Rule 24 was taken — Adverse entry made in
confidential report without making any enquiry is unwarranted —
Adverse entry quashed — However, respondents given liberty to take
action against the petitioner as per Rule 24 of Rules, 1977. [Himmat
Singh Parihar Vs. State of ML.P.] «..476

Rifyer @ar (sraarer) g, 9.4, 1977, (a9 24 — FTHIRT GHHST
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Civil Services (Pens-iou) Rules, M.EB. 1976, Rule 9 — See — Civil
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Services (Classification, Control and Appeal) Rules, M.P. 1 966, Rule 14
(5) (b), Rule 14 (ii) [Saroj Kumar Shrivastava Vs. State of M.P.] ...774

Rifaer dar (Fer) w77 1976, e 9 — 39 — RIRE dar
(@aver, FAraaer siv ardfier) Fram, 2.9 1966, Frasr 14(5)(}). 3 14 (i)
(Y AR shareaa 4. w9, <=7) ...774

Civil Services (Pension) Rules, M.P. 1976, Rule 42 — Deemed
Permission — Voluntary retirement can be presumed —If no action taken
within six months — Even in circumstance (ji). [Harendra Jaseja (Dr.)
Vs. State of MLP.] ...384

Rifaer war (Fe17) Frrr, 50, 1976, 79 42 — 514} 55 argafy —
wftew Qartaia @) Swarom @) o wad 2 — aft vy W @ oahy @
X B1¥ srdfardl 78 o1 Wt — 9wt @@ fv oRRefy %, (i) ¥ )
(E= W (s1) fa. 7.9, =) ...384

Civil Services (Pension) Rules, M.P. 1976, Rule 42 — Voluntary
refirement — Date of retirement - Notice indicating the particular period
of time — Held — In absence of any rejection within such period same
will become operative from the date on completion of notice period.
[Harendra Jaseja (Dr.) Vs. State of M.P.] ...384

Rifaer Gar (o) A, 5.0 1976, (a7 42 — WRew darfgfar
— Warfiglca @1 fofr — ifea % <ffa fifyaa wmarafr — affefRa —
Rl WAl @ ez fft ekl @ s ¥ Afew @ aafr f @9
&1 fuafyr @ wftes darfglRe ywreeie =) (eX=s wg=r (s1.) fa. a4,
<) ...384

Civil Services (Pension) Rules, M.P. 1976, Rule 42 — Voluntary
retirentent — Prior permission — Requirement — Rule 42 — Nowhere
prescribes for express permission — Except circumstances (i) & (ii).
[Harendra Jaseja (Dr.) Vs. State of M.P.] ...384

fifeer dar (dar) fam, w7 1976, 7 42 — & Rew warfagiar
— & agAl — v — fram 42 — aftrersw sgafy g wE Rifkd
TE Xl — waa Ry w. () ud (i) & sise (R w™or
(31.) fa. 7.9, wr=7) ..384

Civil Services (Pension) Rules, M.P. 1976, Rule 42 — Voluntary
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retirement — Requirement of prior permission — Circumstances — (i)
where the Government servant is under suspension (ii) where it is under
consideration of the appointing authority to institute disciplinary action
against the Government Servant. [Harendra Jaseja (Dr.) Vs. State of
M.P:] . ) ...384

Rifaer dar (@) 75 7.4, 1976, (497 42 — W@ho® darfigla
— g ARy 9 amavgear — wRftefrat - () sE7 5 aeew |ee
frdaT @ @l 2 (i) ol 5 e 99 @ faws IS
srdfard) WRerg 5l Wi 8q 91 9men et sl @ wma
famref 21 (gv== wewn (s1) AL w9, we) ...384

Coal Mines (Special Provisions) Act (11 of 2015), Sections
3(a)(n) & 4(4) — “Promoters” or “any of its company” of such prior
_allottee — Petitioner established a Power Plant for generating electricity
—Petitioner was sourcing coal extracted from Coal Mine operated by
sister concern of Petitioner — Allocation of Coal Mines to sister concern
of Petitioner was annulled pursuant to the decision of Supreme Court
in W.P. (Cri) 120/2012 — Bids were invited for subject coal mines as
per the provisions of Act, 2015 — Whether Petitioner is eligible to
participate in bid or it fits into the expression “its promoter” or “any
of its company” — Held — Associate Company must be held to be
covered by the expansive expression-used in Section 4(4) —Petitioner
itself has described itself to be a sister concern of defaulter prior
allottee company but it also has significant influence and control of
common promoter and his financial stakes and including the fact that
petitioner was dependent on the supply of coal from prior allottee only
—Petitioner has also admitted that prior allottee has not paid/deposited
the additional levy as directed by Supreme Court — Share holding
pattern of both companies is an alter-ego of defaulter prior allottee. [B
L APower Pvt. Ltd. Vs. Union of India] ' (DB)...129
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aftrifrm, 2015 & Sugal @ ogUR fRwarefs slaen @t ?q tfaar
st 1 T — Fr ArEh @d 7 A A7 @ fad 9r3 § e wwe
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FffreiRa — weai=h Fo=h & gy 4(a) ¥ waiw o 7 faqa sifreafan
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— R GRY S BT I UG & ey Afamdt qd amefed &1
qe R 21 (€1 v ¢ TR ur. fa. fa. gforas afe gfsan(DB)...129

Coal Mines (Special Provisions) Act (11 of 2015), Sections
3(a)(n) & 4(4) — “Promoters” or “any of its company” of such “prior
allottee” — Reasonable or direct nexus — The provision certainly has
reasonable or direct nexus with the object sought to be achieved, to
keep away the defaulter prior allottees from participating in the auction
process directly or indirectly, through the cobweb of Companies created
or in existence to defeat the direction of Supreme Court regarding
payment or recovery of additional levy from them. {B L A Power Pvt.
Ltd. Vs. Union of India] ' (DB)...129

FHger T (9T guae) Afef+9q (2015 &1 11). GRIY 3(v)(v7)
7 4(4) — O/ qT syIfedt @ HIdw AT WHH BT FIHAT —
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SRy @ 9 ¥ w9 @ sugE o7 gfyagan vd fem w@ g 2 (€ oo

U gie} gt fa. fa. gfma arw giem) (DB)...129

Commercial Tax Act, M.P. 1994 (5 of 1995), Sections 45-A (10)
& (12) — Imposition of Penalty — Penalty has to be exercised judiciously
—Deliberate defiance of Law, guilty conduct and dishonest intentions
are necessary ingredients for imposing penalty — Technical or Venial
breach of a statutory provision by itself not reason for imposing penalty
—Finding should be recorded as to-whether there was intention

)
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tax — Mere non production of a document, i.e. form no: 75 does not
establish intention on the part of company to evade law — Technical
lapse unaccompanied by mala fide or dishonest intention can be
classified as bona fide mistake — Imposition of penalty set aside —
Petition allowed. [Mena Transport (Ms.) Vs. Assistant Commissioner
of Commercial Tax] | ‘ (DB)...371
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shTR Aie saldfad Saw) (DB)...371

Companies Act (1 of 1956), Section 446 — Stay on winding up
proceedings — Section 446 is not attracted in respect of issuance of
notification under Madhya Pradesh Sahayata Upkram (Vishesh
Upabandh) Adhiniyam, 1978. [Citibank N.A. London Branch Vs. M/s.
Plethico Pharmaceutlcals Litd.] ..829
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.. deq 9ra fa 4. =fe sriwgfesen i) ...829

. AConstitution — Article 19 — Right to carry on business — Company
not being a citizen, has no fundamental right under Article 19 of Constitution
" of India. [B LAPower Pvt. Ltd. Vs. Union of India] (DB)...129
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Constitution — Article 20(2) — See — Penal Code, 1860, Sections

337, 279 & 304-A, [Nadimuddin Vs. State of ML.P.] ...316
TiagrT — g 20(2) — 7@ — gve G, 1860, aIvIv 337,
279 7 304—¢, (T fa. 1.y =) : ...316

Constitution — Article 226 — Admission — Entrance examination
by APDMC — Common Entrance Test — For free and fair conduct of
examination, scanning of OMR sheets was directed by order dt.
09.07.2015 — However, subsequently by order dt. 28.07.2015, on the
application of Association of Private Dental & Medical Colleges of
Madhya Pradesh, certain security measures were suggested — Terms

of order dated 28.07.2015 are modified and additional parameters like

use of one computer, provision for auto generated real time alert,
directions with regard to second attempt after the question is already
attempted etc. issued. [Paras Saklecha Vs. State of M.P.] (DB)...464

widerT ~ sgede 226 — 73w — A SLELHL FIer AT qAT —
GTET §3er g¥ier — g & waad &I g aareT 8 AR Rarw
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grarq i g soanfey @ 99a F fke 9 e R (Iw aeaEr
f1. 7y, wea) ’ (DB)...464

Constitution — Article 226 — Appointment — Delay and Laches
— Petitioners appeared in competitive examination held by M.P. Junior
Service Selection Board in the year 1984-85 for appointment for posts
of Lower Division Teachers — They were declared successful however
appointment orders were not issued — One similarly placed candidate
filed O.A. before State Administrative Tribunal which was allowed and
the order was affirmed by Supreme Court — The present petition is
being filed after 20 years seeking parity — No explanation furnished
by the petitioners for delay in filing the petition — Persons who file
belated petitions claiming similar and identical relief which has been
granted to those similarly situated persons are not entitled to any relief

o

»
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on the ground of delay and laches — Petmon dismissed. [Raghuveer
Smgh Vs, State ofMP] ' o S L .. 481
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Ny, =) L. ..481

Constttutmn Article 226 — Consrdemtton of representatton -
Delay and Laches — Practice to direct for consideration of
representation evern in cases of long delay and laches and thereby
reopening the cases which are dead due to Iapse of time is not proper
and should not be done. [Raghuveer Singh. Vs. State of M.P.] -...481

e — ag'a‘azzs—afma‘ﬁwﬂm? f%aaaﬂ‘vvrm—
e faera st TEEE B FERON ¥ W oremdw @ AR wxd @ R
PR o3 i 399 g7 WY Ta § W @ SO d el &)
-gﬁmmﬁmﬁmﬁﬁvﬁmwml(qﬂvmg
fa. 7wy, 3>7) : 481

Consrztutmn — Article 226 — Departmental enquiry — Scope of
interference — Held — In exercise of writ jurisdiction the scope of judicial
‘review is limited to decision making process and is circumscribed, as
the High Court does not sit over the decision as a Court of appeal.
[Raj Kumar Vishwakarma Vs. State of M P] - (DB) 115
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 Constitution — Article 226 — Departménm.l Enquiry — Validity
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of charge sheet — Gravity of charges of misconduct are required to be
tested only in departmental enquiry by Enquiry Officers while recording
evidence — Whether there were any lapses on the part of petitioner in
discharging the duty as Registrar of University or not has to be tested
by the Enquiry Officer while conducting the enquiry — High Court is
not required to look into those aspects nor is supposed to conduct the
enquiry on its own to test the validity of charge sheet — Petition
dismissed. [Brajesh Singh (Dr.) Vs. State of M.P.] ...110

WiaerT — qg=87 226 — [q9rAF w1T — Iy v @t dgar —
IER @ ARMYY F Tofixar @) sra-sad fearfa g ¥ e siffaRaa
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arti‘f%m% — et wiRs | (@9 Riw (s1.) 4 7.9 =) ...110

+ Constitution —Article 226 — Duty of Court— Held — Must examine
the case to ensure genuine public interest —Strict vigilance to ensure no
abuse of process — Court should make an earnest endeavour to take up
those cases, where the subjective purpose to the lis justifies the need of it.

_ [Mukesh Dandeer Vs. State of M.P.)] _ (DB)...761

YT — ggedy 226 — @Gy w1 wAE — AtfEiRa -
Freafas die fea Yhitaa +x3 @ fov <o &t gaxor o1 adE
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(A= ¥R 4. 7.9, 37™>a) ' (DB)...761

Constitution — Article 226 — Entrance Examination by APDMC
~Scanning of OMR sheets after examination — Complete procedure —

Explained. [Paras Saklecha Vs, State of M.P.] (DB)...453
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SuRid ALUAAR. Me 3 @ T — gof afkar - wse ¥ ) (eRw
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Constitution — Article 226 — Investigation by CBI - Charge-
sheet already filed — Merely charge-sheet has been filed it will not
take away the power of the Court to direct for fresh investigation by
CBL [Kalyani Pandey (Ku.) (Dr.) Vs. Union of India] (DB)...17

GIFEIT — JFeBT 226 — . H1.9775. T 5399 — ARIY U4 U &1 Wd
far o ga1 8 — Pad IR = Iy B I S ~EeE @ e w9t
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(Fearft s (@FaR) (€F) fa gfem «ife i) (DB)...17

Constitution — Article 226 — Investigation by CBI — Police did
not register FIR inspite of information regarding commission of
cognizable offence —Inspite of handing over of investigation to a senior
officer on the instruction of the General Administration Department, .
accused persons were not arrested — Interrogation of eye witnesses
and other witnesses and their statements u/s 161 of Cr.P.C. also not
recorded — FIR was also registered belatedly and that too on the
intervention of the Court — In view of material discrepancy in
investigation and bias attitude of State Investigating agency in holding
investigation is apparent —Impugned investigation and filing of charge-
sheet'cannot be said to be impartial — Direction issued for fresh and
impartial investigation by CBI and till filing of fresh charge-sheet,
proceedings in trial pending in Sessions Court shall remain stayed.
[Kalyani Pandey (Ku.) (Dr.) Vs. Union of India] (DB)...17
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Constitution — Article 226 — Medical Entrance Examination
by APDMC — Admission beyond 30" September — Regulation on
Graduate Medical Education 1997 postulates that no admission of
student in respect of any academic session beyond 30 September
should be permitted — Prohibition is against the Authorities — It is open
to Writ Court to issue directions to Authorities which must bind the
Authorities to permit admission and registration of student even beyond
30" September, in-case the Court records its satisfaction and just
reasons therefor. [Paras Saklecha Vs. State of M.P.] (DB)...499

- FIAEHIT — SeRT 226 — TS vuH grvr Rifdear g3 vdEr — 30
Rk #9127 1Y — Fiae Rifser R 1997 W AP 7y oxar @
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(m'ﬂﬂm—c‘mﬁr Y. o) (DB)...499

Canstitution — Arficle 226 — Medical Entrance Examination —
Suggestions on certain security measures invited from Principal and
Monitoring agencies i.c. . APDMC and AFRC. [Paras Saklecha Vs. State
of M.P.] _ (DB)...457
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Constitution — Article 226 — Mining lease — Auction process —
Petitioner was the highest bidder — As per clause 6 of auction notice he
was required to obtain environmental clearance certificate — State -
" Authority directed to approach Central Authority for seekmg '
environmental permission — Whether amounts o rejection of permission
*—Held ~ No, clause 6 will get activated only when rejection of permission
for grant of environmental clearance certificate is made by. authority
competent to issue such certificate and not by any other authority —
Petitioner can approach the Central Authority —Accordingly, petition
disposed of. [Shakti Traders (M/s.) Vs. State of M.P.]  (DB)...473
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#1 faert fHar ) (ofyw @ () fa 7y, <o) (DB)...473

Constitution — Article 226 — Mod!ding of relief — Powers and
duties — To do substantive justice, if same flois from the fact of the
case — Petition can not be non-suited on hyper technical grounds —
Permitted moulding. [Harendra Jaseja (Dr.) Vs. State of MLP.] ...384

TITHTT — JIeBT 226 — JFTIT BT GeIIw — Fleadi vq waeq —
difas =g f52 o1 2, ofy gavor @ qwat / YT wwe war -
WATHS AR R st aedter 78 & o aedl € - ger e
apafa Wea | (@ o9 (31.) fa 7.9, o) ...384

Constitution — Article 226 — Permission to grant admission
beyond 30" September —On apprehension expressed in PIL, Court
directed to immediately scan and digitize the answer papers — Written
Examination could not be conducted and it stood postponed —
Subsequently, online examination was announced on 20-9-2015
however, due to several technical faults which occurred during
examination period, the examination was to be abandoned —
Subsequently, the examination was conducted on 8* October, 2015 —
Situation was not created by Institutions intentionally nor the students
who-would be taking admission are responsible for the same — Date of
admission extended till 14-10-2015 — Union of India, MCI and Dental
Medical Council and Universities directed to recognize the admission
process for academic year 2015-16 completed by 14-10-2015 and to
register the students so admitted and allow them to pursue their medical
course in respective colleges treating them having been admitted within
prescribed period. [Paras Saklecha Vs. State of M.P.] - (DB)...499
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fag FRiRm fear w1 (e e fa 7.9, o) (DB)...499

Constitution — Article 226 — Petitioner — Appointed & posted
as Process Server — Plea that he is not expected to discharge work of
Water Server — Tenability — Held — Such a plea is not tenable for want
of specific pleading in writ petition or during enquiry or before Appellate
Authority. [Raj Kumar Vishwakarma Vs. State of MLP.]  (DB)...115

: FIIerT — agep T 226 — AT — ARRAST I/F & w9 ¥ Py
T UgRl — I% AfYarE, 5 Sud urht R @1 ol e @) e T
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e, avfr =l | (9 $ar fawgsat fa. a9, o) (DB)...115

Constitution — Article 226 — Petitioner’s bid was accepted on the
understanding that the agreement will be executed in his favour if he
obtains all environmental clearances — Same could not be effectuated as
the petitioner could not obtain such clearances within the time specified
in the tender notice — Petitioner’s claim for quashing of re—auction process
and interest at the rate of 18% on the security amount — Held — Claim of
interest — Maintainability of writ — Relief of interest in exercise of writ
jurisdiction, as claimed, can not be countenanced — Petitioner is free to
také recourse to appropriate remedy for interest in common law, if
permissible —As the contractual or statutory obligation, is not established
by the petitioner he is not entitled for the relief of interest. [Manish Kumar
Gupta Vs. State of M.P.] (DB)...789
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(w §AR T@r fa. 7.9, I9) (DB)...789

Constitution — Article 226 — PIL — Entrance examination by
APDMC — Future examination — Obtaining of finger prints at the time
of enrollment — Verification of finger prinfs & photos to be done at the
time of entry in the Examination Hall, during counseling and at the -
time of admission. [Paras Saklecha Vs. State of M.P.] (DB)...464

YA — JGTBT 226 — @IF fod T — THITHH. FINT HAE
gfar — WY ThET — APTe @ wHd A @) 8™ Afra I ST —
Fferal 1 BIT U9 Bl &1 WA TheT $E ¥ 5\ @ i, Wonl @
IR 3R Waw @ ww, fear o | (aw @@ f3 ww. =) (DB)...464

Constitution — Article 226 — Public Interest Litigation —
Bonafide of the petitioner — Stranger cannot be permitted to meddle in
any proceedings unless he is aggrieved person — Writ petition
maintainable for judicial enforceable legal right — Existing of such right
is condition precedent for invoking writ jurisdiction — To exercise such
extraordinary jurisdiction, relief prayed must be to enforce such Iegal
right which is foundation of said jurisdiction — Person aggrieved does
not include who suffers psychological or imaginary injury — Person
aggrieved must be whose right or interest adversely affected. [Mukesh
Dandeer Vs. State of M.P.] (DB)...761
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®Y ¥ weIfaa g El | (few <IR f wy. W) (DB)...761

Constitution — Article 226 — Recaverj; of excess payment —
Petitioner retired as Ranger — Respondents directed for recovery of
Rs. 24,116/- including interest — Held — State Government unable to
establish any role of petitioner in fixation of pay and unless established
that damage is caused, petltloner not subjected to pay interest —
Llablllty to refund the excess amount upheld —~ Charging of compound
interest. quashed — Petition partially allowed. [Bcer Bhan Smgh Vs.
State of M.P.] . ‘ ..402

. Wl — agia‘azzs—arf%ﬁaﬁgﬂma?aqd? ATl YR B
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Constitution —Arficle 226 — Whether fresh investigation through
indepéndent agency like C.B.I. can be ordered without consent of the
State — Held —Yes, in an exceptional situation it can be ordered.
[Mithlesh Rai Vs. State of M.P.] © (DB)...667

W — SryePT 226 — W <iva @) wenfy @ far e,
ﬁﬁmaaﬁmwa#wﬁaﬁ%ﬁﬁmﬁwamﬁmﬁﬁgmﬁﬁm
ﬁw—mmmﬁ f¥fEiRa — &, aarfes aRRerfy & ¢ur ardfRe
frar S wear 21 By AL Ty, ) : (DB)...667

. Constitution — Article 226 — Whether investigation of a criminal

. case by State Agency is open to judicial review in the writ jurisdiction
— Held - Yes, if rights as enshrined under the Constitution are violated
by the authorities. [Mithlesh Rai Vs, State of M.P.] (DB)...667
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wfger A witssiig sfeRT &7 Seaua fegr wmar €1 (Peds o fa
1Y, vd) . (DB)...667

‘Constitution — Article 226 — Writ of certiorari — In Public
interest litigation, it cannot be allowed to affect contractual agreement
itself which reduces a legal document in worthless piece of paper —If
permitted, it is bound to lead to a chaotic situation affecting the fabric
of law — No reason to interfere in the impugned order — Petition
dismissed. [Mukesh Dandeer Vs. State of ML.P.] (DB)...761

glagrT — sqePT 226 — wawr Re — atwfea T ¥ &l
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arfasT || (@‘nmﬁf nY. TSh) (DB)...761

Constitution — Article 226 — Writ Petu‘wn —~Suppression of facts
— Supjpression of facts would amount to abuse of process of law.and a
party guilty of such suppression of material facts is not entitled to grant
of any relief in such writ petition, which is based on suppression of
material facts — Petition dismissed. [Pratibha Kushram (Smt.) Vs. State
of M.P.] ) o <427

TgrT — JqeeT 226 — Re Fifyer — qeai &7 [owra — awat &1
fisura foray s fafer Y wfear @ oo 3 FifE F e sty ofas
el ® Sad foue &1 < wmer ¢ Re oifasr o oifas: el @
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Hrﬁm‘rmﬂrrr[ (gfem g™ () 4. 1.9, =9) . 427

Consftitution — Article 226 — Wrif — Petltloner declared
disqualified to take part in coming election of 2014 for the post of
Chairman, Nagar Panchayat, due to failure to’ furnish accounts of
election expenses of earlier election held in 2009 — Show cause notice .
was not served to the petitioner, instead it was served to the father of
petitioner~ Held — Such an order of disqualification cannot be sustained
under the law. [Vimlesh Vanshkar (Ku.) Vs, State of ML.P.] Y
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Constitution — Article 311 & 309 — Compulsory retirement — Not a
punishment —It implies no stigma nor suggestion of misbehaviour. [Shiv
Kumari Gulhani (Smt.) Vs. District and Sessions Judge, Mandla] (DB)...73

I — g7 311 T 309 — I Bwfigfd — ¥ T @
- 3 T @ FE vAT 7 & gEaEr w1 qE R 2 (R wad
e (sfrl) fa. fefgae we dww ww, wosan) (DB)...73

Constitution — Article 311 & 309 — Compulsory retirement —
Subjective satisfaction ~ Petitioner was advised to improve his work — He
was also graded “E” (poor) — He was negligent in working, he was not
punctual and there was no improvement inspite of repeated warnings —
Ample material on record for the District and Sessions Judge to form a
subjective satisfaction that it is in public interest to compulsorily retire
the petitioner at the premature age of 57. [Shiv Kumari Gulhani (Smt.)
‘Vs. District and Sessions Judge, Mandla] (DB)...73

WIAETT — J7eBT 311 7 309 — afard SwlERy — Gfioves
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e, AvSET) (DB)...73

Contempt of Courts Act (70 of 1971), Sections 10, 15 & 16 —
Shri Jitendra Singh Chouhan, Advocate practicing at Manavar — He
appeared before the Court of Tchsildar— Petition has been filed praying
that respondent Tehsildar has committed criminal contempt of Court
by insulting and misbehaving with the Advocate by obstructing the
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administration of justice, therefore, prayed that he be suitably punished.
— Held — A legal practitioner has important duty and obligation to co-
operate with the Court for just and proper administration of justice -
Chouhan without submitting his vakalatnama was seeking adjournment
and shouting in the Court, while Tehsildar was hearing other case —
When Tehsildar asked Shri Chouhan to maintain the decorum of the
Court, he continued shouting there — Tehsildar asked Shri Chouhan,
Advocate to leave the Court does not amount to contempt of Court—
No case is made out against Tehsildar for committing contempt of
Court — Petition dismissed. [Bar Association, Manavar Vs. Shri
Satyendra Singh] ' . (DB)...860
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TR 4 st s RE) - (DB)...860

Contract — Tender - Eligibility to participate in tender process —
Petitioner Company is engaged in generation of power which is supplied
to consumers/grid — Petitioner company is operating in a regulated sector,
regulated under the provisions of Electricity Act — Tender Process for
allotment of Coal Mines is in respect of coal mines earmarked for non-
regulated sector — Held — Central Govt. has power to classify the coal
mines for specified end uses — Petitioner who intends to use the coal for
generation of power per se is not qualified to participate in auction process
- of the subject coal mines which is earmarked for end use of non regulated
" sector, for optimum utilization of national resources. [B L. A Power Pvt.
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Ltd. Vs. Union of India] - - : - (DB)...129
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Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
Issues raised in this matter are covered by the provisions of Section
64 of the MLP. Cooperative Societies Act — Co-operative Society’
Tribunal would have jurisdiction to go into the issues — Dispute can be
raised before the Tribunal even by a person who is not a member of
the society and the Tribunal would decide it — Appeal is dismissed.
[Har Prasad Yadav Vs. Mahaveer Prasad Jain] ' ..531
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Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
See — Civil Procedure Code, 1908, Section 100 & Order 7 Rule 11 [Har
Prasad Yadav Vs. Mahaveer Prasad Jain] «.531
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Court Fees Act (7 of 1870), Schedule I Article 1- A As
substituted by Court Fee (M.P. Amendment) Act (6 of 2008), w.e.f.
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2-4-2008/ — Amendment is a beneficial legislation — Benefit of upper
limit of Court Fees prescribed by the Amendment Act, must be applied
uniformly to all litigants instituting their claim after 02-04-2008 — Be
. itin the form of plaint before the subordinate court or memorandum of
appeal before the High Court, as the case may be — Being beneficial
court fee regimé — Reference answered accordingly. [Technofab
Engineering Ltd. (M/s.) Vs. Bharat Heavy Electricals Ltd. ]‘”(FB)‘ .651
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" Criminal Procedure Code, 1973 (2 of 1974), Section 125 =Ad
interim maintenance — Husband retired -as a lineman from M.P.E.B. —
Pension of Rs. 8,000/- per month —Held — Wife entitled for Rs. 2,500/-
per month keeping in view the market price index of food stuffs and
other essential things. [Shyama (Smt.) Vs. Laxmi Narayan]- ...562
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(w7 (sferfl) fa. asft Rm) ‘ _ L L..562

Criminal Procedure Code, 1973 (2 of 1974), Section 125 Ad
interim maintenance - Relationship of husbaiid and wife in questmn -
Prima facie evidence — Comparison of ration card, education certificate
_ vis-a-vis Voter L.D. card — Held — Ration card, education certificate
will prevail over voter L.D. card — Application for ad-interim. )
maintenance allowed. [Shyama (Smt.) Vs. Laxmi Narayan] . ...562
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 -
Interim maintenance — Adult son — Whether entitled for interim
maintenance — Held — Not entitled either himself or through his mother.
" [Shyama (Smt.) Vs. Laxmi Narayan] ...562

FOF fFAT Giedr, 1973 (1974 &7 2), STNT 125 — Tl gvor gyoy
— 9% qF — 91 AafRA TRoT gievT & ferd searR € — afufeEiRa —
ar @ W A v A & wRA weer 98 (T () faL ash
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Maintenance — Second wife — If the respondent/husband has done a
cheating with the applicant/wife by not informing about the first
marriage then still he is liable to pay maintenance to the applicant/
wife — Application allowed. [Sukhvati Bai (Smt.) Vs. Manphool
Narvariya} ‘ ...287
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Maintenance — Whether future salary could be ordered to be attached
fo meet out the maintenance amount — Held — Future salary is not
tangible corporeal property available for seizure — Hence cannot be
attached for realization of arrear as well as current maintenance. [Anil

Jain Vs. Shilpa Jain] e 243
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Criminal Procedure Code, 1973 (2 of 1974), Section 157 -
Sending of report to Magistrate — Forthwith — F.ILR. registered on
27/06/1997 at 10 p.m. — Report forwarded to Magistrate on 30/06/1997
at 1.20 p.m. — Delay — Whether delay in forwarding the report to
Magistrate speaks about falsity of the case — Held — Though there
was delay in forwarding the report to the Magistrate but such a delay
has not caused any serious prejudice to the appellants and even
otherwise there was over whelming and incriminating evidence, both
oral as well as documentary to support the case of the prosecution.
[Narender Singh Vs. State of M.P.] (SC)...641
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Criminal Procedure Code, 1973 (2 of 1974), Sections 197, 397
v/w 401 & 482 — See — Prevention of Corruption Act, 1988, Sections
13(I)(d) & 13(2) [Kalpana Parulekar (Dr.) (Ku.) Vs. Inspector General
of Police Special Police Establishment Lokayukt] (DB)...599

TUS HIHAT iear, 1973 (1974 &7 2),. GRTY 197, 397 WEUAT 401
7 482 — 39 ~ greTEIe AT I, 1988, ey 13(1)(S) 7 13(2)
(FeTT wTEReY (ST.) (@) fa. udaer wea afw i s gfery
sefaadie ategw) (DB)...599

Criminal Procedure Code, 1973 (2 of 1 974), Section 200 and
Protection of Women from Domestic Violence Act (43 of 2005 ); Section
28(2) — Preliminary examination — Domestic violence case — There is
no requirement to record preliminary examination of the aggrieved
person on filing the complaint and prior to taking the cognizance. [Ravi
Kumar Bajpai Vs. Smt. Renu Awasthi Ba jpai] ...302
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: Criminal Procedure Code, 1973 (2 of 1974), Section 200 — See
— Electricity Act, 2003, Section 135 [M.P. Madhya Kshetra Vldyut
Vitran Co. Ltd. Vs. Kalyan Singh Chauhan)] ..907

.?:.173 T WiRar, 1973 (1974 #T 2), €7 200 — §@ — [@ga
S, 2003, ST 135 (TA.Y. Hea &= fazgm faaser . fa. fa. weamn
RiE a‘?aﬁ) ...907

.Criminal Procedure Code, 1973 (2 of 1974), Section 228 — See —
Penal Code, 1860, Section 376 [Pukhraj Singh Vs. State of M.P.] ...248

aveyﬁm wiXar, 1973 (1974 BT 2), GIVT 228 — 3@ — TUS GIRWL,
1860, EITRT 376 (g,@w fHg fa. 79, w5y ..248

Criminal Procedure Code, 1973 (2 of 1974), Sections 228 &

397 — Framing of ¢harges —Held, the material and quality of evidence
cannot be gone into — Revisional Court has limitations which don’t
empower to intervene at an interlocutory stage — All that has to be
looked into at the time of framing of charge, is existence of prlma facie
case. [Devendra Singh Vs. State of M.P.] B ...259
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Criminal Procedére Code, 1973 (2 of 1974), Section 233 —Application

for summoning Head Mulidrir of AJAK Ti hana and to summon Rojnamcha

Sanha’ witli original complaint filed by apphcants — Rejection of — Held —
Aforesaid documents can be produced only if therei is an orderby Court— On
perusal of photocopy of complamt it is clear that the same was received at
AJAK Thana, so it is not baseless or vexatious and the applicants cannot be
deprived to prove their defence— Revision petition allowed. [Awadh Narayan
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Vs. State of MLP.] ...580

TUS FIFAT Tl 1973 (1974 &1 2), gT 233 — 3ol 917 & WerT
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qiEreT @isT A9z (@Ey anEe 7 9y aw) . ...580

Criminal Procedure Code, 1973 (2 of 1974), Section 256 —
Complaint dismissed in default of appearance — Magistrate should
mention the reason that why he has no option but to dismiss the

"complaint. [Rajendra Kumar Jain Vs. Shriram Agrawal] ...296
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Criminal Procedure Code, 1973 (2of19 74), Section 25 6 — Non-
appearance of complainant — Circumstances for exercise of power —
Appearance of complainant or his courisel on previous dates of hearing
—Interested in early disposal of the case — Case should not be dismissed
for singular default of appearance. [Rajendra Kumar Jain Vs. Shriram

Agrawal] 296
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Criminal Procedure Code, 1973 (2 of 1974), Section 256 — Non-
appearance of complainant — Powers are discretionary to be exercised
judiciously, fairly and for advancement of criminal justice and not for
its impairment. [Rajendra Kumar Jain Vs. Shriram Agrawal] ...296
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Criminal Procedure Code, 1973 (2 of 1974), Section 300 — Double
jeopardy — Respondent had lodged FIR against applicant and his parents
u/s 498-A of IPC and they were acquitted — Second FIR lodged again on
similar allegations —No man shall be put in jeopardy twice for one and

same offence — Applicant cannot be prosecuted for same offence — Charge
sheet quashed. [Ashish Vs. State of ML.P.} : ..273

TvE JiFgT wiedl, 1973 (1974 &1 2), €T 300 — T8V WHC —
yeaoff ? ARd <€ Wik B oW 498-Y ¥ AT AASEF YT VWD
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ARy y= aifvEfeal (amefiy fa. 9.9, w<1) ...273

Criminal Procedure Code, 1973 (2 of 1974), Sections 300 &
482 —See — Penal Code, 1860, Sections 337, 279 & 304-4, [Nadimuddin
Vs. State of M.P.] ' " ..316

TUE HiHAT IR, 1973 '(1.974 @7 2), grere 300 7 482 — ?E — 7S
TiRar. 1860, FITY 337, 279 7 304-F (AdMgdm fa wu w=w) L3116

Criminal Procedure Code, 1973 (2 of 1974), Section 311 —
Recalling of witness — Held — No application which will tantamount to
the filling up the lacunae of the case could be permltted [Soneram
Rathore Vs. State of ML.LP.] - ...873
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Criminal Procedure Code, 1973 (2 of 1974), Section 319 — Power
to proceed against other persons —During investigation it was found
that applicant was not present on spot —Material contradictions in the
evidence of witnesses — Addition of additional accused warranted only

]
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-when there is reasonable prospect of case against such accused ending

in their conviction — Order under this Section cannot be passed only
because first informant or one of witnesses seeks to implicate other
persons. [Omprakash Vs. State of M.P.] ' ...254

gUE FfFAT WXy, 1973 (1974 T 2), ST 319 — I AfFTA B
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Tredr 81 (Eavyare fa. 7.9, o) T ..254

Criminal Procedure Code, 1973 (2 of 1974}, Section 320 and
Penal Code (45 of 1860), Sections 498-A & 324 — Compounding .of
offence — Compromise deed filed jointly — Trial Court has no jurisdiction .
to compound — Offences are non compoundable. [Balendra Shekhar
Mishra Vs State of M. P] ..583

TUE JiHT WieT, 1973 (1974 ?fﬁ'z) Wszawmwﬁar(maow
45), STIVIC 498—F T 324 — 3TV BT IHT v — WYad w4 4 WSl fada
wega fra T — fErr e S T S @) By Aftreiar = —
IR I 2| (Fa da far fa au. =) o ...583

" Criminal Procedure Code, 1973 (2 of 1974), Section 397 —
Revision — Notice to accused — Applicant was arrayed as accused in
complaint - Complaint u/s 138 N.I Act was dismissed without issuing
notice to applicant-—Revisional court without issuing notice to applicant

" set aside the order of Trial Magistrate and directed to take cognizance

—Held — Valuable right to defend was denied to applicant by revisional
court — Order set aside — Matter remanded back. [Jayant Thlram Vs,
Gyanchand Dubey] i o ..900
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Criminal Procedure Code, 1973 (2 of 1974), Section 397 & 401
and Penal Code (45 of 1860), Section 4984 r/w 34 — Marriage
solemnized on 17/05/2002 —No cruelty in relation to demand of dowry
committed in short duration of two months — Held — No cruelty of
serious nature alleged and there is no manifest error of law — Revision
against acquittal dismissed. [Abhilasha Vs. Ashok Dongre] ...266

| gvS AfFar Wil 1973 (1974 BT 2), €T 397 T 401 U TS GhRAT
(1860 ®T 45), €TIvT 4987 WUlod 34 — faare 17 /05 /2002 & WU~ ganw
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faftr o &1 wae it 78 — qwfra @ fawg gadae e | (@frarsT
fa. s sIR) : ' 266

Criminal Procedure Code, 1973 (2 of 1974), Section 397 & 401
— Revision — When High Court may exercise and may not exercise
power of revision — Circumstances explained. [Abhilasha Vs, Ashok
Dongre] - ...266

é’vem'w'l?ﬁr, 1973 (1974 &7 2), &IRT 397 T 401 — YFVI&T0T —
T AT $9 GO I AlE o1 9GT s "war € AR w9 T v
gxa — aRReRral we oY w3 1| @fere 7 aats str) ... 266

Criminal Procedure Code, 1973 (2 of 1974), Section 397/401 —
Accused fraundulently deceived complainant by making a false
representation with regard to his age and has intentionally induced the
complainant to accord her consent to the marriage — Held — Necessary
ingredients — It cannot be said that the complaint as filed, does not
disclose the ingredients of cheating as defined u/s 415 of the IPC -
However, allegations cannot be taken at its face value, being inherently
improbable, which can be arrived at without referring to the defence.
[Nilofer Khan (Smt.) Vs. Mohd. Yusuf Khan] ...882

U8 Jfegr wiear, 1973 (1974 &T 2) . &INT 397,/401 — AFgaa 7 -
Fofl oy @ Wee A fiewr AU wxd g RIS & W sueqds



INDEX 53

HGTHT B U9 Weg@as gRard) &1 faare 8y wewia @9 @ fav saifa
fear — afafeiRa — s aeo — a7 98 87 o1 9Far f5 e,
JAWEGT, ALEH. BT GRT 415 F qRAE v B et B wwe aE
Tl @ — wefy, afreemt &1 safifea v @ swg &9 @ T1d woE:
T8 faar W "ot e TmE o AfiYw i faew freeifa fear o
"Far 21 (et ' (o) fa e gy =) ...882 °

Criminal Procedure Code, 1973 (2 of 1974), Section 397/401 —
Grant of maintenance — Order rejecting application by Judicial
Magistrate First Class on the ground that the respondent was living
separately without any just and proper cause was set- aside by
Revisional Court—Held — Maintenance cannot be denied on the ground
that the husband has been acquitted from the charges u/s 498-A of the
- IPC or on account of dissolution of marriage between the parties — It
is obligatory on the part of the husband to maintain his wife — No
interference is called for — Revision dismissed. [Narayan Datt Tiwari
Vs. Smt. Laxmi Bai Tiwari] ...890

JUES FIHIT GIRGI, 1973 (1974 BT 2), &IRT 397 /401 — FRO—q1q0T
7T frgr Grar — =afye oSG uew vl grT wegeff & fa=r fash
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Criminal Procedure Code, 1973 (2 of 1974), Section 397/401 —
Quashing of charge — Police seized 32 bottles of Cosome and 38 bottles
of Codex syrup from the possession of co-accused — It is alleged that the
same were supplied by the applicant to co-accused for Sale — Question for
consideration is that whether above drugs fall within the ambit of
“Manufactured drug” or “Psychotropic substance” punishable u/s 8(b) -
r/w section 21(b) of the NDPS Act— Held — Since both syrups contained
Codeine Phosphate in proportion of 10 milligrams per 5 millilitres means

"10 milligrams per dose unit, which is permissible in view of Entry No. 35
of the Notification — Same does not fall within the ambit of manufactured
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drug — Therefore, even if the entire allegation and documents filed with
charge sheet are taken at their face value and true, no offence as alleged
is made out—Applicant is discharged — Revision petition allowed. [Shiv
Kumar Gupta Vs. State of M.P.] ' ...876
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Criminal Procedure Code, 1973 (2 of 1974), Section 397/401 —
Transportation of Explosive substance — Explosive substance was being
transported to Bhilwara — Trucks entered into the State of Madhya
Pradesh — Offence was registered merely on the ground that specific
route passing from State of M.P. was not mentioned in statutory forms
— Held — Licensee is only required to inform the Superintendent of
Police and Collector of respective district, which was done — No
provision in statutory form to specify the route — Company is a licensed
manufacturer — Truck was having National Permit and authorised to
transport explosive — No sufficient ground was present for proceeding
agaihst the applicants w/s 9 (B)(1-B) of Explosive Act 1884 and Section
5 of Explosive Substances Act and other relevant rules — Applicants
no. 2 & 3 are discharged — Revision allowed. [Kasturnath Vs. State of
M.P.] , ' . ..5T2
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Criminal Procedure Code, 1973 (2 of 1974), Section 408 and
Penal Code (45 of 1860),.Section 406 — Trial Court held that Court at
Ujjain has no jurisdiction to entertain complaint for offence u/s 406 of
IPC and directed to transfer the case to the Court of JMFC, Khachrod
— Order attained finality — Application under Section 408 of Cr.P.C.
dismissed by Sessions Judge on the ground that parallel Court has
already passed the transfer order, and it has no power to take different
view — No irregularity by revisional Court — Revision dismissed.
[Sadhna Kothari (Smt.) Vs. Shri Abhay Kumar Dalal] 0262

TUS HFIT GIeT, 1973 (1974 &7 2). &I%T 408 VT 705 Wiear (1860
&7 45) grT 406 — faaror = | afafeifRa fea f@ sw=iw @
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axmxiﬁm?:am) ..262

Criminal Procedure Code, 1973 (2 of 1974), Sectzon 439 — Bail
— Ground of de-novo frial — Record reconstructed after destroyed in

fire — Delay not occasioned by accused — Entitled for bail. [Mohd.
Sheru Vs. State of M.P.] : ...937
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Criminal Procedure Code, 1973 (2 of 1974), Section 439 — Bail —
Object — To secure the appearance of the accused at the time of trial — It
is neither punitive nor preventive. [Mohd Sheru Vs. State of MLP.] ...937

. zos FfFaT IR, 1973 (1974 BT 2) &IRT 439 — THITT — TOFG
— fraror @ afrgaa 9 suRefy gifEs o3 — a8 7 a9t T
A I frame | (emre <tw A wy.wrsa) ...937

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — Grant
of bail - Delay in trial —Inordinate and unexplained — Not attributable to
the accused — Entitled for bail. [Mohd. Sheru Vs. State of ML.P.] ...937

TUS FIFAT U1l 1973 (1974 BT 2), ST 439 — oPTTT HIIT 7}
a7 — faarer § fywe — s va sruse — afREs W) ARty Y
— WA BF §9IN| (WMEHe O% i wu.are) - ...937

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Forest Act, Indian (M.P. Amendment) 2009 (7 of 2010), Section 52-A —
Power to hear appeal by appellate authority against the order of release
of the vehicle passed by authorised officer, in respect of offence
committed on 20.10.2009 — Section 52-A of Indian Forest Act (ML.P.
Amendment) was published in Gazette on 27.03.2010 ~ Held —Appellate
authority was not competent to exercise his appellate powers according
to the provisions of Section 52-A of the Indian Forest Aci (M.P.
Amendment) of that time when the crime was committed — As the same
provides an appeal against the order of confiscation and not against
the order of release of vehicle ~ Amendment made in Section 52-A on
27.03.2010 shall not have retrospective effect— Application is dismissed.
[State of M..P. Vs. Saurabh Namdeo] «.634
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 and

~ Penal Code (45 of 1860), Section 379 — Theft — Quashment of

proceedings — Accused/ petitioner prayed that the borrower non-
applicant failed to make the payment of instalments of loan — The
financier is entitled to take possession of financed vehicle as per the
terms of the contract and filing of the complaint against accused was
bad in law — Held — At this stage it would be difficult to come to
conclusion, whether the recovery by the financial institution was proper
and-was in accordance with law — Without scrutiny of evidence to stifle
the proceedings at this stage would be improper — The trial Court
would be able to adjudicate the matter only after adducing proper
evidence and hence petition for quashing criminal proceedmg is
dismissed. [Arpit Jain Vs. Vijay Sisodiya] ..919
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Criminal Procedure Code, 1973 (2 of 1974), Section 482,
Essential Commodities Act (10 of 1955), Section 3/7 and Kerosene
(Restriction on use and Fixation of Ceiling Price) Order, 1993, Sub-
clause 3(2) — Quashing of FIR —No evidence available on record which
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may show that the petitioner was in any way connected with the tanker
found stationed in his premises though truck was stationed without his
sanction and authority and at the instance of owner of the tanker
containing kerosene for whose benefit, the kerosene was transported
— It cannot be said that the petitioner is guilty of any crime — FIR
liable to be quashed and the petitioner is discharged — Application
allowed. [Rasmeet Singh Malhotra Vs. State of M.P.] ...329
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent power — Held — To prevent the abuse of process of the Court
and fo prevent the harassment to citizen of India by illegal prosecution
under Section 376 of IPC, it would be imperative obligation to interferc
in the impugned order. [Pukhraj Singh Vs. State of M.P.] ...248

qUS FIHAT Wiedr, 1973 (1974 @7 2), SIRT 482 — Jafyfad wfeg —
FREiRe — =marem oY ufpar @ gewaT 3 e g ALE . B
gRT 376 @ Faud ade ARMAMITT & FRT 9k & 9Re @ safisq @t
Jded @ fad anefm sy & swav o afed afig sty
(g i fa. .y, =) ...248

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Intherent power— Quashment of complaint — Complaint filed by divorced
wife against husband for misappropriation of “Stridhan” — Whether
any property gifted during marriage is still in possession of husband
and he is not returning the same while having no right, is a matter of
evidence — Application has no force - Dismissed. [Sadhna Kothari
(Smt.) Vs. Shri Abhay Kumar Dalal] ..262
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qvE HfHaT Gieal, 1973 (1974 7 2). &I%T 482 — Jafiiea afam — .
frera afEfsa @ arn - faftew R o gx1 oy 3 faes
e 3 gRfrates @ Rema wega 31 18 - = faaw @ <k T
F T HIT gufed ot N 7Ry F vt ¥ ? Ay wIF AR T EX 5
W@ ¥ ater g7 2, UiE @ Aar 8 — AmaET ® iy 9d 8 — Wi |
(e wior () fa = s FAR <) 262

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent powers — Availability of alternative remedy — Held - Only on
the ground of non-availing of remedy provided for filing criminal revision
would not create obstruction in the way of filing petition under section

482. [Kuldeep Shrivastava Vs. Ramesh Chandra] - ..587

, Fvs FiFAT - 9IRGL, 1973 (1974 &7 2), &T%T 482 — Jalifeqd wfeaar
— dofeud SR P Iudemr — AffEiRe - 99 59 aER W 6
gifeed gAY IRGd BY1 2 SUESRM SUER &1 Iged el forar
URT 482 @ Sadd GIFAET AEE &9 @ A ¥ @™y ST qg] ']
(s darae fa W 9=) ...587

Criminal Procedure Code, 1973 (2 of 1974), Sections 482 &
320 and Penal Code (45 of 1860), Sections 498-A & 324 — Inherent
powers of High Court — Exercise of — Offences u/s 498-A and 324 IPC
made non compoundable —High Court u/s 482 has jurisdiction to quash
the FIR and criminal case. [Balendra Shekhar Mishra Vs. State of
M.P.] ' © ...583

. VT FRpYT IRT, 1973 (1974 BT 2), gIVTY 482 T 320 VT TUS
HI2aT_ (1860 BT 45), SR 498—F 324 — 9= ~grIgrad ¥t Fafifed
FTaT — &1 WA — |, B ORT 498—T q 324 @ AqId UL
FEr IR T — STg NTATed $) 6T 482 @ Aava werd yar Raid
wmﬁwmwmmmaﬁmﬁmmél (gel~s e faar fa.
1.q. T{r—a) ..583

Criminalr Procedure Code, 1973 (2 bf 1974), Chapter 29 — See —
Protection of Women from Domestic Violence Act, 2005, Section 29.
[Yogendra Nath Dwivedi Vs. Smt. Vinita Dwivedi] ...575

gUs Ffar giear, 1973 (1974 &7 2), Jeqiq 29 — & — wig 27
& #feeran &1 vaor JfEfAgE, 2005, ger 29 (At o0 fgdd) 4. s
fadfran faad) ' ...575

/
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" Customs, Central Excise Duties and Service Tax Drawback

Rules, 1995 Rule 5 — Determination of date from which the amount or
rate of drawback is to come into force — Notification categorically
mentions the effective date thereof —Shall come in force on mentioned
date — Not retrospective. [Suraj Impex (India) Pvt. Ltd. Vs. Secretary,
Union of India] o (DB)...59

T gen, RN TS Yo §T 8T F g} (a9 1995, Frr
5 — 99 fafr &1 feizor e el @Y wew W g werdt s —
- aftrgEm ¥ swe yArd) B @ R W vy @ sfeaRag — shafag
fafdr ot yaraeha s — oee 7€) (qrw saie tean) ut. fa. fa
4%, Ifrm aie 3hea) (DB)...59

Electricity Act (36 of 2003), Section 135 and Criminal
Procedure Code, 1973 (2 of 1974), Section 200 - T. heft of electricity —
Complaint — If written complaint is not filed before police station, there
is no bar to file a private complaint — Similarly, if written complaint is
filed before the police station concerned, in that event a private
complaint can also be filed and the court can take cognizance u/s 151
of the Act. [M.P. Madhya Kshetra Vidyut Vitran Co. Ltd. Vs. Kalyan
Singh Chauhan] o ...907

: o [T FRfRmT (2003 BT 36), SRT 135 VT 798 FFAT @Gl 1973
(1974 T 2), arr 200 — Rga 7t T - gRare - afx qfra am &
ﬁrﬁaﬁﬁmﬂwamaﬁﬁaﬁné.é,aﬁﬁﬁﬁvﬁwﬁammaaﬂﬁﬁ@
FE aoiv T & — 6 e, Aty defam gfw o o faRee Rrerm
TRT X QA T @ 99 59 790 ¥ A Fsht gRare wqa frar o wwar
8 v ey, siftifem @) aRr 151 @ wadfa WS o g@ar 2 | (Tt
= ad fga faarer 3. fa. 4 swr Ris ater) ...907

Electricity Act (36 of 2003), Section 151 — Cognizance of
offences — Held — That even when a Magistrate is to take cognizance
on the police report, that would not mean that no other option is
available-and the private complaint cannot be lodged. [M.P. Madhya
Kshetra Vidyut Vitran Co. Ltd. Vs. Ramswaroop Kushwah] ...913

faga fefra (2003 &1 36), grT 151 — URTAT BT WIIT —
affaeiRa — a8 ¥, gfvw sy w fd Tvefer grr S R
St BT g5 aof T whm 5 o B Rew sudsr a9 2 wd P
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aRarg gof T frar s wwar @1 (g ma%aﬁ‘q_aﬁmwm for. fa.
ARG FIAE) - ...913

Essential Commodities Act (10 af 1955), Section 3/7 — See —~
Criminal Procedure Code, I 973 Section 482 [Rasmeet Singh Malhotra
Vs. State of M.P.] ) ‘ 329

Wa?garfﬁiﬁwv(mss FT 10), &IVT 3/7 — a‘@‘ TV ALFAT

“wigdl, 1973, gy 482 (vl Rig westan B WU, W) . +.329

Evidence Act (1 of 1872), Sections 1 & 3 — See — Civil Procedure
Code, 1908, Order 18 Rule 4 & Order 19 Rule 1 & 2 [Kalusingh Vs.

© Smt. Nlrmala] _ ..450

W&ﬁﬁw(mrzwu grre 1 7 3 — G — Rifda afrar
Tiear, 1908, JIRWT 18° ﬁﬂ?# 7 areer 19 497 1 7 2 (el Riw fa. shwcht

ffem) . . _ : : ...450

Evidence Act (1 of 1872), Section 33 — Evidence given by witness
in judicial proceeding — Whether the statement recorded by the police
authorities during investigation is covered u/s 33 of the Act — Held —
Making the said <evidence admissible in subsequent proceedings
following three conditions must be fulfilled — (1) that the earlier
proceeding was between the same parties (2) that the adverse party in
the first proceeding had.the right and opportunity to cress-examine
and (3) that the question in issue in both proceedings were substantially
the same — In absence of any of three prerequisites Section 33 would
not be attracted. [Parmanand Gupta Vs, Smt. Bhagwati Devi] ...752

WIE STENAT (1872 #7 1), SINT 33 —~ IR wrfaret 4 wreft T
ferarrar a1y — a7 qfera witreRaY g e @ =ik dwag fear
T S AT B grY 33 ¥ Arewiia ® — afrfeiRa — qTgTa
safyal 7 U4 wiew @ ygaar ¥y Feafafea = owal @ qff

CoawE ? — (1) 98 f, qdadl Frefard wue (@) sment @ wex off

(2) 7e 1%, Tgeht Frfardt @ <R RRteN var o wRrderT o1 afteR o -
ATEX WU o, T (3) FE 6. 9@ g @ oAl X 98B ww
wfea® w7 ¥ 9 & — 3 ofiY qafifm et 4 R} i v 3

'am#msaﬁumaﬁwﬁ‘aﬂﬁﬁﬁl(mqagwﬁ st

Tradt 3dh) ; - o | 752
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Evidence Act (1 of 1872), Section 45 — See — Negotiable
Instruments Act, 1881, Section 138 [Sadhna Pandey (Smt.) Vs. P.C.

Jain] ...865
Wi e (1872 @1 1), T 45 — @@ — ywr forga e
s, 1881, arer 138 (arerr i (sfel) fa. dLel. <i=) ...865
Evidence Act (1 of 1 872), Section 45— See— Negotiable Instruments
Act, 1881, Section 138 [Sohanlal Singhal Vs. Sunil Jain] 277
TI=r ST (1872 BT 1), I 45 — ?@ — YAy forad
IffrIE, 1881, grer 138 (|@e-ena Rioe fa. g s19) ...277

Evidence Act (1 of 1872), Section 63 — Secondary Evidence —
Held — One has to establish that the photocopy is of a document which
* actually existed — There must be sufficient proof of the search for the

original to render secondary evidence admissible. [Narsingh Vs. Shripat
Singh] : T ...414

TR ST (1872 ®T 1), S 63 — lgehas ary — afafaiRa —
st Bt Tg i B b f affaf e 09 s 9 2 9 ansiae
w9 ¥ afaw ¥ ar — fdue e & TEE o & R, @ )R 31
Gter BT waiw g g-n @ | (RRFE fa siug Riw) o L.414

Evidence Act (1 of 1872), Section 103 — Burden of proof — Where
it is a admitted fact that the applicant resided with the respondent for
15 years as a wife, it shall be presumed that pleadings and statements
of the applicant are acceptable and the marriage of the applicant took
place with the respondent by following the various rituals and procedure
as prescribed in the Hindu Marriage Act. [Sukhvati Bai (Smt.) Vs,
Manphool Narvariya] - ' ...287

] wreT T (1872 T 1), ST 103 — WId &7 HI¥ — Wgl AT
wiga wea 2 5 amfkwt 15 avf 9@ weefl @ W uoh @ vy #

framaRa @), a8 Syuen @1 WAl 5 aRfier @ sfeEe 1@ e

o F6 oy 2 e weaefl @ wrer amdfawr w1 faae fafr= Ofa
Raret ¢9 whpar ot £ g faare sfufrm F fafka @ &0 gras axd
U g1 ® | (gEadl 9 (ferel) f4. s wxaRan) ...287

Evidence Act (1 of 1872), Section 113-B — Presumption —
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Requires — Existence of proximate and live link between the effect of
cruelty based on dowry demand and concerned death, and, reasonable
time gap between cruelty inflicted and death in question. [State of ML.P.
Vs. Ramkishan] ) (DB)...541

T Afrag (1872 T 1) €T 113—§ — SygTwEy — IAAT —
TR B AT UR ATRT HIAT S 7979 AN 4 gy & fra der @159
g freear &) faeaman, qen, o wd mwar v wwera oy 3 A=
yfeagad aug T x| (7.9, e . wmfve) (DB)...541

Evidence Act (1 of 18 72), Section 113-B — See — Penal Code, 1860,
Sections 304-B & 498-A [State of M.P. Vs. Ramkishan] (DB)...541

IRy e (1872 &T 1), &IvT 113—%‘) G — Fve wiear
1860, EMRTY 304—d1 T 498—¢ (A.9. W57 fa. wwifer) (DB)...541

EwdenceAct (1 of 1872), Section 11 4 Presumptwn Applicant
resided with the respondent for 15 years as a wife — It shall be presumed
that the applicant was the wife of the respondent. [Sukhvatl Bai (Smt.)
Vs. Manphool Narvariya] ) : ‘ .. 287

m&amﬁwﬁﬂzaﬂr) ST 114 — GYERYT — an?}ﬁ-cﬁns a‘sﬁ'_
% maeff & wrer ool @ we A farre W = 7% Sueren @t Wl fe
arafesT, geaeff @Y el off [ (gEad! o (3fwh) fa. s =afan) ...287

Examination — Cancelling the examination — No opportunity

~ of hearing was given to the candidates who had appeared in the

examination — Held — Paper was sold for a premium of Rs. 6 to 20
lakhs by the examiner/moderators — STF registered a crime in respect
of same examination — Later on, based upon the material available,
Public Service Commission cancelled the entire examination inorder
to maintain the sanctity of the examination and also in order to-give
further chance to the candidates who have participated in the earlier

_examination — Question of grant of opportunity of hearing does not

arise — No illegality in the decision making process followed by Public
Service Commission — Decision of the Public Service Commission does
not warrant any interference — Public Service Commission is free to
proceed with the process.of selection by holding a fresh exammatlon
[Ashish Gupta (Dr.) Vs. State of MLP.] - . ; .. 443
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ThaT — goeT Fved & wrar — avgeffarer ) whar ¥ suferd g2
o}, Bt Y &1 BIF Iqux e f&ar w4t — affaiRe — wias /Tevew
ERT 6. 6 9 20 oG @ SAfPr[ed W gof 97 T@r o1 — gu.dyE. 3 S
whien & WAy # yuvryg vWileg fEaT — 9w A, Sudas 9t @ e U,
e var AT 7 whar $ IR 9 @R % IRy 9 9T gdav gl
7 W arrpeffior wearft g2 o o2 afoRew seww 2 @ fad € wqef
T e @ — QIS BT AGER A BRI T G Iq 81 shar —
@i Qa1 AT gRT A9E 1Y fofa @ 9 afwar F 917 adgar w9
— e | T gR1 R 1 Profa ¥ swsy 9 arawasar T8 - diw
| T ] AR | e amaifia ax@ ufpar o art et @ el
wan 2. @iy Twr (87) fa. 7y =) : . ..443

Excise Act, M.P. (2 of 1915}, Sections 34(1)(a) & 34(2}) —
Commissioner (Excise) issued instructions to affix hologram on all duty
paid bottles — Required hologram were not affixed on the cartons
containing bottles of liquor — No provision of law or rules where liability

is placed on licensee — Instruction issued by Commissioner (Excise) is -

merely executive instruction — Criminal proceedings can be initiated
- only if it is found that liquor is not duty paid — Mere omission to affix
hologram is not punishable — Proceeding against applicant quashed.
[P.V. Muralidharan Vs, State of ML.P.] ...596

FrEeNt Fferf s, a7 (1915 &1 2) STV 34(1)(%) T 34(2) —
T (MEHT) 3 Yeb B A B a9 wh Aaal ) STA T a
3 Rt Ry ol f5d — afevrgew el @ adT W) aifdam st
T TR R 2 - fafr e el sues @ el P T R
" -gaRaEr T ST ST AT B — AT (SEE)) §RT SR SR
i srdnfas aRw 3 — Tifvss sdafeyl 39 99 AIRH @1 W1 Aad
£ afe 7w T sy @ fF Afar @) gos st - @ v @ - =
AT AT ¥ 9T TS T — adEe @ e s atrefea
@1 F | (AL qeefioe 4 79, =) - . ...596

Forest Act, Indian (M.P. Amendment) 2009 (7 of 2010), Section
. 52-A — See — Criminal Procedure Code, 1973, Section 482 [State of
M.P. Vs. Saurabh Namdeo] . .1.-034

TT FRFrE, TR (THATGIET) 2009 (2010 FT 7), G 52-F — 3@
— gUE g witar 1973, €T 482 (AW, >4 4. Wi\ AmE@e)  ...634
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General Clauses Act (10 of 1897), Section 3(3) — Question of
exhibit affidavit as document — Exhibition of affidavit as document is .
not permitted by the Court. [Kalusingh Vs. Smt. Nirmala] ...450

TN @S ST (1897 BT 10), msﬁ)—mﬂwaﬂ‘mﬁw
P Wy & Fefifa &V &7 797 — YA Bl TWRW @ wU A ueifa s
AT T agra T8 | (@1, Riw 7. o fefan) ...450

General Clauses Act (10 of 1897), Section 3(3) — See — Civil

Procedure Code, 1908, Order 18 Rule 4 & Order 19 Rule 1 & 2

[Kalusingh Vs. Smt. Nirmala] ...450

WTETeT @v@aﬂaﬁmr (1897 @r 10). T 3(3) — ?@ — Rifdw
HiFar alEar, 1908, R 18 [47 4 a'an?:‘?r 19 Frg 1 az(mﬁrg
fa. sty foefm) ..450

Govansh Vadl Pratishedh Adhiniyam (6 of 2004), Sections 4,
5, 6, 6-4, 9, 11(5) & 11(B) and Prevention of Cruelly to Animals Act
(59 of 1960), Sections 11(b), 11(d) & 11(5} — Prohibition on transport
of cow or beef — Penalty — Confiscation of vehicle —Revision — Treating

‘animals cruelly — Collector can confiscate the vehicle when by a

competent court it is found that any violation of section 4, 5, 6, 6-A and
6-B of the Adhiniyam has been committed — The Collector should have
refrained from passing any order of confiscation of vehicle during
pendency of the criminal case —In absence of any finding with regard
to violation of said Section of the Adhiniyam, by the Criminal Court —
The order passed by the Collector confiscating the vehicle u/s 11(5) of
the Adhmlyam is bad in law. [Sheikh Kalim Vs. State of M.P.] ...924

ﬂ?awasfyﬁfbierarfs‘rﬁwv(zam BT 6) GNTY 4, 5 6 6-T 9,
11(5) T 11(}) v7 gEgen” @ mhy mvar a1 Fawer FSFAT (1960 T 59),
grre” 11(@), 1108 7 11(5) — T Ferar WErg F GRTET w7 Ao —
T — 918 B a=ii — qI9Eer — gy @ Afh myangel @aEr -
Faqex Y areT 1 oisq B oAl €, o4 el ey <aaread g 98
g T B {6 aferfram @Y arT 4, 5, 6, 6—7 UF 6—d1 &7 Seaud HIRG

BT ® — QIS HaNv @ df4d 89 B ]I SR Bl 98T O P

a9l $is ey ol s 9 fava w1 =fev o — aferfeem 9 soa
gRIST # Seddud & 99" ¥ glived Ay & fodl fed & avmg 7
Fadex g7 At ) gy 11(5) @ sfava Tika ared o=l T HST,
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fafer 9 gfic ¥ aqfim @1 (Ve w9 f3. 759, o) ...924

High Court of Madhya Pradesh Rules, 2008, Chapter 15 Rule
13 — See — Civil Procedure Code, 1908, Section 114 & proviso to Order
5 Rule 9 (5) [M.P. Madhya Kshetra Vidyut Vitran Co. Ltd. Vs. M/s.
Schaltech Automation P. Ltd.] ' ...825

T ~IIIGy WEGHR I fYH 2008, I 15 AW 13 — @& —
Ryfaer g5 GIETr, 1908, GRT 114 V9 S13% 5 [47 9(5) &7 wvg# (T
d. 7eq 87 faga faavor 7. fa. fa 1. ftadw afeltes ui f4)...825_

Hindu Marriage Act (25 of 1955), Section 13(1) (i) (i-a) — Cruelty —
Meaning — Willful refusal to fulfill matrimonial obligations in certain
circumstances amounts cruelty. [Basudev Jatav Vs, Smt. Rekha Jatav]

: (DB)...525

fa=g faare aifefaaw (1955 &7 25), 9T 13(1)((D)(i-© —FBvar-aref —
wfirgw sRRafal & darfes <l &1 fdeT v @ SreEw= e
T FxAT D Dife A aar ¢ ((TRgRT Ted . s Y@ wea)(DB)...525

Hindu Marriage Act (25 of 1955), Section 13 (1) (i) (i-a) — Cr-'uehjy '

— Obligation of social status of the persons involved and the economic
conditions and other matters varies from time to time, place to place
and individual to individual —It is antithesis to natural love and affection
between husband and wife — Destructive of soft feeling of concern for
each other and sense of togetherness which is bed rock of matrimonial
relations. [Basudev Jatav Vs. Smt. Rekha Jatav] (DB)...525

fog fare aiftrfaaw (1955 ®1 25) o7 13(1)(D)(i-¥) — Fvar —
waftra =afwal & wrie gifda, anfifs R @ o= 932w
W U4 afda fagdy @ amar w aRadTefie #id @ ~ 9% efi—osh @
7er Aufis 47 @ Vg @ fmd § — @ g @ 9y sive wE o
gread &1 ddg 9 f dafee weul @1 gq amEr ?, o1 faamme
(arg3a wea f3. siwd ¥@T wew) . . (DB)...525

Hindu Marriage Act (25 of 1955), Section 13(1)(i)(i-b) —Animus
deserandi — Proved — Wife deserted the husband tolive at her parents
house prior to joining job — Wife took away her jewellary and articles
—~ Refused to come back ~ Living separately for four years. [Basudev
Jatav Vs. Smt. Rekha Jatay]) (DB)...525

-
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fe=g fagre siferfrger (1955 &7 25), T 13(1)i)(i-b) — ST BT
grerg — fag — ool 7 Ated &1 damr g F @ qd @ g

“ATa-far @ Wi w3y A ufy w1 aiftreae fRar — weh ae

T (T F qEGY AT Wl & Y — IO A | IR — AR a8t
¥ qus v W 2| (@geT weg fa sy Y@ wnea) (DB)...525

Hindu Marriage Act (25 of 1955), Section 13(1) (i)(i-b) —
Desertion — Means — Negation of living together which is essence of
matrimony — Unjustifiable withdrawal from company of the other —
Findings of factum of desertion and animus of desertion are essential.
[Basudev Jatav Vs. Smt. Rekha Jatav] (DB)...525

o5 [Aare siefrgs (1955 &7 25), arer 13(1) (V-9 — sfrcaerT —
i — -1 B o & Jarfae) o7 wr 2, 9 soR A — s @
wrEnd 9 Agd B9 Q5 AR s $) weadr U9 IR @ e
@ Waa ¥ Frepd anavas 21 (@rga wirew R s Yen wiea) (DB)...525

Hindu Marriage Act (25 of 1955), Section 13(1) (i)(i-b) — Desertion
— Wife’s employment at a place other than husband — Per-se — Not
constitute desertion. [Basudev Jatav Vs, Smt. Rekha Jatav] (DB)...525

fe=g faare siferfraw (1955 #T 25), arT 13(1) ((-9) — SfregaT —
i & s & wrE i I w) el a1 P — w@ig — afwes
e 7 oear| (argRa wireg fa. #imdt = Srea) (DB)...525

Hindu Marriage Act (25 of 1955), Sections 13(1)(1-A) & (1-B) —
Cruelty and desertion — Respondent left her matrimonial home and
does not join her husband for more than two years, without any
reasonable excuse — She is guilty of desertion —It is total repudiation
of the obligation of marriage — Further respondent lodged FIR against
appellant and his family members u/s 498A of IPC after 17 years of
marriage — Respondent guilty of desertion and cruelty — Decree of
divorce passed. [Satish Kumar Jain Vs. Smt. Usha Jain] (DB)...199

z=5, RRare Ffffray (1955 &7 25), arere 13(1)(1-%) T (1-41) —
#ZYar vq o7 — weaeft 1 wgud vist aiv |1 o @ aftrs 99y s
for el i ee R @ e ofr @ g Y ARl — 9% afrcae
Y T - g7 e Tl o1 @of yarsm @ — e afafRe
negeff 7 faae & 17 a¥f yymg Andig €% Wiy ) 9RT 4080 @ Fwrw

. aftereff vF sve tRaR @ wowt @ fawg wem Eer gRded < fea
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~ yegeff afreae W@ mrar @t Sl -~ fEre-fazgs B w wial
(Tefrer gax of9 fa. sl S= 99) (DB)...199

Income Tax Act (43 of 1961), Section 32 and Income Tax Rules,
1962, Appendix I, Item III sub-item 3(ii) — Whether special rate of
30% depreciation is allowable in the case of motor vehicles used by
assessee in the business of civil construction — Held — No — Such
depreciation is allowable only in case of tour operator or travel agent
using his vehicles in providing transportation service to tourist or
vehicles used in assessee’s business of transportation of goods on hire
and not on vehicles used in some other non-hiring business — The test
is the use of vehicles in the business of transportation of the assessee
— In the present case the assessee being in civil construction business
using his vehicles for transporting earth to facilitate laying of roads
cannot be said to be in business of hiring out his trucks for removal
and transportation of earth as they are only sub-process of his main
business of laying of roads — Appeal dismissed. [Anamay Construction
Co. (M/s.) Vs. Union of India] (DB)...895

IrgEY AT (1961 BT 43) &RT 32 V4 JIA@V (7749, 1962,
gRRre I, argew I wa—arsew 3(ii) — T R FegaerT @ @y 7
FeeTar BT #ieY qiewl &1 9T 59 e @ Are 4 30% ATLeqT Bl
ey v where gy § — afvfEiRe - T - 31 saeEs d9a 99
et % wfeR Ay @ WEl <X Warae JeEr arar Afreal sue arwel
@ ST gRT wdedl Bt uRaed qiien Suas o @ d@emar O) Areal
¥ WET PRI N1 718 #) Tgat ® yRaeT AR # FEal S IudiT
fFaT wraT @ 7 f5 A-wRER avgal @ uResT @R # — SREwl @
GRaed AR § 9D FRI FYad a8l & ATER W UG Sid Bl ST
wrdt & — gdA yaxw § wera Rifde oewH @ |maR 7 ga
gex ws@ Ao @ o 2 fied) 2 ¥ o argst &1 SuhiT @Y YEl
2, Rrad g7 a# @er o woar @ {5 o7 fied) it @ 9 2l @ o
2 AU gH B AR W AW B AR ¥ Ha 2, w{H vaa ard ql
e 1&g W Uiy wsw i 3 afn o1 e T 3= ? - adie
wifiw | (o= agwEE &, (J) & g atw gisan) (DB)...895

Income Tax Rules, 1962, Appendix I, Item ITI sub-item 3(ii) —
See — Income Tax Act, 1961, Section 32 [Anamay Construction Co.
(M/s.) Vs. Union of India] ~ (DB)...895



“5>»

INDEX 69

IJrIsY 4, 1952‘ aRferee I, amgesw 1T w—ensezr 3(ip) — @&
— HTIBY JLEITTH, 1961, &IRT 32 (31=m FEEE F. (1) fa. g i
g ‘ . (DB)...895

Industrial Disputes Act (14 of 1947), Sec#zn 17-B - Appellants
were reinstated during the pendency - .1t petition filed against the
award of labour Court but only last pay drawn as per Section 17-B is
being paid and not regular salary — Held — Section 17-B will apply only
when during pendency of matter the employee is not reinstated and
therefore by way of subsistence allowance he is paid full wages last
drawn — However in case employee is reinstated, the concept of last
wages drawn will not apply — ‘'The employer has to pay wages as
prescribed under the law for the work which employee is discharging.
[Durjan Ahirwar Vs. State of ML.P.] (DB)...8
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Industrial Disputes Act (14 of 1947), Section 25-B(2)(a) and
Minimum Wages Act (11 of 1948), Section 13(1)(b) — Computation of duty
period —National holidays & weekly rests are to be treated as duty penod
[Deputy Director, Nagariya Prashasan Vs. Satya Narain] 407
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Industrial Disputes Act (14 of 1947), Section 25-F— Back wa ges
— Refused while reinstating — Employee failed to prove that he was
unemployed, during period of retrenchment ~ ~Employee, not entitled
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for back wages. [Deputy Director, Nagariya Prashasan Vs. Satya
Narain] : . : .. 407
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Interpretation of statutes — Acquittal — Revision — By private
party — No State appeal — In revision by private parties, order of
acquittal can be set aside — Order of acquittal cannot be converted
into order of conviction — High Court at the most can direct for retrial
~ However, this jurisdiction to be exercised by the High Court in
exceptional cases. [Abhilasha Vs. Ashok Dongre] .. 266
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Interpretation of statutes — Jurisdiction of “civil Courts —
Provisions excluding jurisdiction of civil courts and provisions
conferring jurisdiction on authorities and Tribunals other than civil
courts are to be strictly construed as the civil Courts are the Courts of
general jurisdiction. [Vimla Sondhia (Smt.) Vs. Door Sanchar Zila
Prabandhak] ‘ ...210
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Interpretation of statutes — Juvenile Justice (Care and
Protection of Children) Act, (56 of 2000), Clause 4 of Section 1 -
Provisions of the Act regarding detention, prosecution, penalty or
sentence shall have overriding effect over any other law and
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cons;aquently Rules 0£2007 will also be applicable in toto, [Harsewak .
Vs. State of MLP.] ...928
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Interpretation of Statutes — Penalties under Rule 10 of the CCA
Rule 1966 are to be imposed with prospective effect and not with
retrospective effect. [Saroj Kumar Shrivastava Vs. State of MLP.]...774
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Interpretation of statutes — 2008 Cr.L.J. 264 (Ajay Kant Sharma
& ors. vs. Smt. Alka Sharma) — Case law incorporating meaning “any
order” means ‘final order’ is held per incuriam and case law of 2010
(1) MPHT 133 (Tehmina Qureshi vs. Shazia Qureshi) is also held per
incuriam. [Ravi Kumar Bajpai Vs. Smt. Renu Awasthi Bajpai] ...302
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Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 74 — See — Penal Code, 1860, Sections 45 7,306 & 376,
[Harsewak Vs, State of M.P.] ' ...928
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Juvenile Justice (Care and Protection of -Children) Act (56 of ]
2000), Section 41 and Juvenile Justice (Care and Protection of
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Children) Rules 2007, Rule 33(5) — Court — Implies — Civil Court -
Which has jurisdiction in the matter of adoption and guardianship,
includes, District Court, Family Court, City Civil Court. [Tarun Kadam
Vs. State of M.P.] (DB)...846
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Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 41 (6) — Jurisdiction — To entertain application for adoption —
Family Court can. [Tarun Kadam Vs. State of ML.P.] (DB)...846
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Juvenile Justice (Care and Protection of Children) Act, (56 of
2000), Clause 4 of Section 1 —See — Interpretation of statutes [Harsewak
Vs. State of M.P.] ...928
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Juvenile Justice (Care and Protection of Children) Rules, 2007,
Rule 12(3) — See — Penal Code, 1860, Sections 457, 306. & 376,
[Harsewak Vs, State of M.P.] ...928
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Juvenile Justice (Care and Protection of Children) Rules 2007,
Rule 33(5) — See — Juvenile Justice (Care and Protection of Children)-
Act, 2000, Section 41 [Tarun Kadam Vs. State of M.P.] (DB)...846
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Kerosene (Restriction on use and Fixation of Ceiling Price)
Order, 1993, Sub-clause 3(2) — See — Criminal Procedure Code, 1973,
Section 482, [Rasmeet Singh Malhotra Vs. State of M.P.] ...329
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* Land Acquisition Act (I of 1894), Sections 4, 6 & 17 — Land
Acquisition — Delay & laches — Petitioners were aware of the fact that
the land in question had already been acquired even prior to filing of the
present petition, however they chose not to challenge the acquisition
proceedings at the time of filing the proceedings —Even after filing of the
present petition when all the facts and details were brought onrecord by
the respondent in the year 1992 & 1993, the petitioners chose not to assail
the award or the acquisition proceedings and did so for the first time by
filing an application for amendment of the petition on 02.02.1996,i.e. 6
years after passing of the award and 4 years after filing of the petition —
Application for setting aside of the award thus suffers from inordinary
delay and laches — Further, Transport Nagar for the establishment of which
the land was acquired has become fully operational in the year 2013
providing additional ground to reject this Miscellaneous Petition— It was
accordingly dismissed. [R.G Agricultural Corporation (M/s.) Vs. Municipal

Council, Chhatarpur] ' ...810
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Land Acquisition Act (1 of 1894), Section 31 — See — Right to
Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013, Section 24 [Purushottam
Lal Vs. State of M.P.] (DB)...713
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Land Revenue Code, M.P. (20 of 1 959), Section 50 — Revision —
Suo motu powers — Limitation — Suo motu proceedings started after
five years — Expression “at any time” — Held - Suo motu proceedings
are not within time as the expression “at any time” denotes within
‘reasonable time’. [State of M.P. Vs. Kamal Singh] ...536
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Land Revenue Code, M.P. (20 of 1959), Sections 109 & 110 —

Mutation of record — Agreement to sale —~ No mutation could be carried
out by authority. [Kishorilal Tiwari Vs. Kandhilal] ...512
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Land Revenue Code, M.P. (20 of 1959), Sections 109 & 110 —
Mutation of record is permissible only on the basis of sale deed or
other admissible documents under the law. [Kishorilal Tiwari Vs.

Kandhilal] ...512
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Land Revenue Code, M.P. (20 of 1959), Section 237(3) — Grass
land reserved —None of the authorities have power to divert the same.
[Ravi Shankar Sarathe Vs. State of MLP.] ...404
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Land Revenue Code, M.P. (20 of 1959}, Section 247(7) - Penalty
—Permission was granted to the Petitioner to level the land by removing
Murom and soil and to use it for filling the pits in the same land and in
case of surplus, to transport it for specified use with prior permission —
At the end of term of permission, Panchnama was drawn and it was
found that unauthorized extraction was done contrary to restricted
permission granted for levelling of land and panchnama clearly
indicates that extraction was done to the extent of 120 metres wide
and 15 metres deep which means that petitioner had extracted minor
mineral to the extent of 7200 cubic metres for some other purpose —
Findings recorded by Addl. Collector does not call for interference —
Fine amount double the value of the mineral was rightly imposed by
Appropriate Authority. [Netaji Grih Nirman Sahkari Samiti Maryadit
Vs. State of M.P.] , (DB)...489
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Land Revenne Code, M.P. (20 of 1959), Section 250 -
Restoration of possession — Maintainability — Application u/s 250 (2) of
the M.P. Land Revenue Code is not maintainable when the civil suit
has already been filed — Petition allowed. [Shree Vaishnav Sahayak
Trust Vs. State of M.P.] ...80
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Land Revenue Code, M.P. (20 of 1959), Section 257 — See —
Civil Procedure Code, 1908, Section 9 [Kishorilal Tiwari Vs. Kandhilal]
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Land Revenue Code, M.P. (20 of 1959), Section 257 — See —
Mines and Minerals Rules, 1996, Rule 53 [Netaji Grih Nirman Sahkari
Samiti Maryadit Vs, State of M.P.] (DB)...489
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. Limitation Act (36 of 1963), Section 5 — Condonation of delay
~ Delay has not been properly explained even considering the fact
that the first appeal was dismissed by the lower Court on the ground of
limitation — Colossal delay has occasioned again at the time of filing
the second appeal — Such high handedness and bureaucratic attitude
cannot be permitted at any costs — Appeal dismissed for want of
limitation. [State of M.P. Vs, Shrimant Tuko jirao Panwar] ...856
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Limitation Act (36 of 1963), Section 5 — See — Uchcha Nyayalaya
(Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P. 2005, Section 2 [State
of M.P. Vs. Moolchand Upadhyay] (DB)...5
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Limitation Act (36 of 1963), Article 65 — Limitation — Provides
12 years of limitation and limitation starts when the possession of the
defendant becomes adverse to the plaintiff. [Pramod Kumar Vs. Saiyad
Rajiy Sultan] ...850
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Limitation Act (36 of 1963), Article 65 — Suit was filed for
possession of immovable property — Admittedly the suit is governed
by this Article. [Pramod Kumar Vs. Saiyad Rajiy Sultan] ...850
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Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section
7 and Arbitration and Conciliation Act (26 of 1996), Section 34 — Works
contract — State Govt. one of the party — Jurisdiction over the subject
matter — Held —In case of work contract the tribunal constituted under
the Act of 1983 will have exclusive jurisdiction excluding the jurisdiction
of forum under the Act of 1996 Act. [State of M.P. Vs. M/s. Lion
Engineering Consultants] .. 735
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Mines and Minerals Rules, 1996, Rule 53 and Land Revenue
Code, M.P. (20 0of 1959), Section 257 — Appropriate Authority is fully
competent to pass order under Section 247(7) of the Code as also under
Rule 53 of Rules, 1996. [Netaji Grih Nirman Sahkari Samiti Maryadit
Vs. State of M.P.] (DB)...489
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Minimum Wages Act (11 of 1948), Section 13(1)(b) — See —
Industrial Disputes Act, 1947, Section 25-B(2)(a) [Deputy Director,
Nagariya Prashasan Vs. Satya Narain] ...407
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Motor Veliicles Act (59 of 1988), Section 166 — Compensation —
Rash and negligent — Accident — Claim for damages jointly and severally
from owner, driver and insurance company —Plea of insurance company
that the driver of the vehicle did not have a valid driving license and
loading rickshaw has been driven without the fitness certificate —
Conditions of insurance policy were found proved — Insurance company
exonerated. [Karan Singh Vs. Omprakash] 538
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Motor Velicles Rules, M.P. 1994, Rule 72 — Carriage permif —
One application is confined only to one permit for a single route as
single permit for two different routes is not permissible. [Vijay Bajaj



INDEX 79
Vs. State of M.P.] _ (DB)...45

FIE¥ 1T Frye, TH. 1994, FAT 72 — 6T JFTTT — U6 ARET
S Uhd AR G TH AGTIH B T A @ iy & fre anl @
fog v@ srgena agEy ad | (s worwt fo. ww. w=) (DB)...45

Motor Vehicle Rules, M.P.,, 1994, Rule 72 (3) — Se¢ — Motor
Vehicle Taxation Act, M.P, 1991, Section 3 [Ramsewak Sharma Vs.
State of M.P.] (DB)...722

FHETrT (79, 9.9, 1994, a7 72 (3) — 36 — FevarT v
T, 7.4, 1991, g7 3 (Wdas Wl R w9, ¥Tow) (DB)...722

Motor Vehicle Taxation Act, M.P, (25 of 1991 ), Section 3 and
Motor Vehicle Rules, M.P, 1994, Rule 72 (3) — Grant of permanent
~ permit — Order granting permanent permit passed by RTO was set
aside in revision on the ground that sons of petitioner, who are engaged
in same business are in arrears of tax — Arrears of taxes — Laes of
rupees were due on the members of the joint family of the petitioner —
No dues certificate not filed — Hence, impugned order does not require
any interference. [Ramsewak Sharma Vs. State of M.P.] (DB)...722
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Municipalities Act, M.P. (37 of 1961), Section 47 — Recall of
President —Satisfuction — 12 out of 15 elected councillors presented
themselves before Collector with a signed proposal to recall — Collector
after verifying that half of the period of tenure has expired forwarded
the proposal to State Govt. — Non-mention of word “satisfying” will
not belie the existence of facts leading to forwarding of proposal to
State Govt. —Petition dismissed. [Kamal Kant Bharadwaj Vs. State of
M.P.] _ ...48
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National Security Act (65 of 1980), Sections 5 & 14 — Preventive
Detention — Right to make representation — Detenu was not informed
about his right to make representation to Central Govt. — Opportunity
was denied to detenu — Continued detention is illegal and untenable —
Petition allowed. [Sattar Vs. State of M.P.] (DB)...126
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Negotiable Instruments Act (26 of 1881), Section 20 — Inchoate
stamped instruments — This section declares that inchoate instruments
are also valid and Iegally enforceable — Respondent admitted having
signed blank cheque — In case of a signed blank cheque, the drawer
gives authority to the drawee to fill up the agreed liability — Further
held, an individual is authorized to complete the inchoate instruments
deliver to him by filling up the blanks [Sumta Dubey (Smt.) Vs, Hukum
Singh Ahirwar] : ..566

qvET fered sifefam (1881 #T 26), T 20 — YT wifa
ferga — a7 Rl wifya &l € o5 sl faera 1 fafrm=' vd da wu
4 madE € — geff 3 PRe /o 49 W saer s e i
g — swalRa PR /3R 349 @ w7, aeflara a7 g $ 9
T WIEPR SRard &1 <ar € — sm afafraiRa fear wr fs e aafa
S aRew 5 T aqrf faed o FPRE /3R 19 e 1 o319 5
fed wiftrggm 21 (gfar g3 (Rwd)) fa. gow fbs afEr) ...566

‘Negotiable Instruments Act (26 of 1881), Section 138 and
Evidence Act (1 of 1872), Section 45 — Defence — The grounds which
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are not subject matter of the case, could not be permitted to raise.
[Sadhna Pandey (Smt.) Vs. P.C. Jain] \ ...865

gvHTRy foraa SIS (1881 T 26), EINT 138 VF WIeT Jfefraa
(1872 &7 1), HINT 45 — F977 — VR ATEMR S AL=T 3 fywaasy @ g9fm
Y ¥, SO W W) srgAfa e € O W (e ure (sfadh) fa )
. s+ ...865

Negotiable Instruments Act (26 of 1881), Section 138 and
Evidence Act (1 of 1872), Section 45 — Dishonor of cheque — Defence
—Difference of signature — Not taken in reply of demand notice — Nor

cross- examined complainant’s witnesses on such specific defence —
Not available. [Sadhna Pandey (Smt.) Vs. P.C. Jain] ...865

TVHTR [rera Ffefaw (1881 &7 26), &°T 138 ©F Wreq AEFaw
(1872 BT 1), &INT 45 — 9% &7 JTENT — FaI7 — IAR ¥ Bre=ar — 717
qfew @ wa9 A 98 foar w1 — 9 @) s A g9m  Yde F
aRarsY & e &1 gRyefeor fear T — Suder @l | (areEr o
(sforel) fa. fi=f St) ...865

Negotiable Instruments Act (26 of 1881), Sectior 138 and
Evidence Act (1 of 1872), Section 45 — Examination of signature by
hand writing expert - Dishonor of cheque on the ground of insufficient
fund and not on ground of difference of signature — Not permissible.

[Sadhna Pandey (Smt.) Vs. P.C. Jain] «..865

qvshTRy ferera SIferf7a (1881 T 26), &INT 138 ©a Wiew fAfray
(1872 7 1), &I%T 45 — Fwdlell¥ 493 FIvT Bvarer &7 yileror — suai<
A P HER W A6 &7 9G], 7 fp s ¥ frear @ e w® —

ISy E | (mmEET i (o) fa fsh o). ~...865

Negotiable Instruments Act (26 of 1881), Section 138 and
Evidence Act (1 of 1872), Section 45 — Hand writing expert — Age of
writing of the cheque o5 well as signature of the accused are in dispute
~ Trial Court will call the handwriting expert for examination of the
disputed cheque —Order of trial Court liable to be set aside. [Sohanlal
Smghal Vs. Sunil Jain] 277

yeBIg ferard JIEfaH (1881 &7 26), SINT 138 VT Wrer Ifefrgs
(1872 BT 1), GI%T 45 — FEAlollY [Avigs — 3% ford 9 &1 @1 silw 4rer
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g afgad ¢ swmER fafaa € - feifia 39 @ wewr 2 fawo
ATy gwdfafy faetye S AT — ARy [T o AR gusd
5 s A (Wetara Riga 4. g ) w277

Negotiable Instruments Act (26 of 1881), Section 138 — Cheques
were signed by ‘A’ for and on behalf of Aman Jeweler as proprietor of
the concern — In the legal notice also, he was deseribed as proprietor
of the concern —In complaint filed u/s 200 of Cr.P.C., present applicant
also added — No prima-facie evidence available to infer that Aman
Jeweler is a partnership firm and present applicant is a partner —
Applicant has no liability for dishonor of cheques — Therefore, applicant
discharged from charge. [Manish Vs. K.G. Sharma] ...284

vy forad YT (1881 @7 26) CIRY 138 — ufUSE B
WAEIH & WU ¥ ¢ 3 e WeR @ Y @ swud) i ¥ A% wearaid
fed — st Jifew o oft, a8 ufirom @ w@@eamd & vy & aftfa or —
TS "ipar Wik @7 a7 200 ® Awid, wqa ey ¥ adae amdTe
S Y SST T — Ww frspd e § RRl werw grear ew I U
g & a9 Raw e arficd v @ ¢d ada= ades @ arier @ —
A6 @ T @ o adse o1 91 <iyw 8 — o, adEe ot
FRIaa fear war @ fa @S0 o) ...284

Negotiable Instruments Act (26 of 1881), Section 138 — Drawer
of cheque — Account holder did not issue cheque — His brother issued
cheque on an account maintained by his brother — Account holder is
not responsible for return of cheque —Person who had issued cheque
is also not responsible as he had not issued cheque on an account
maintained by him — Complaint dismissed. [Kuldeep Shrivastava Vs.
Ramesh Chandra] ...587

TBIH forera AfIFraT (1881 @1 26), OIINT 138 — T @7 ereiare
— GRS 1 4% a8 T 51 — 9w 9 F oe 91 g’ "gerd o
W E[ W AF 9N fhar A9 3 e ¥ @rar aRe swver T8
— 9% afed 1 sorerll 98 R 39 v fear sty oue 3 s
ENT 99 W1 <@ @ ) W) T8 fEur o — aRag @i | (el
Hfrarwe f4. W a%) ...587

Payment of Wages Act (4 of 1936), Sections 15(2) & 17(1A),
Workmen’s Compensation Act (8 of 1923), Section 30(1) and Civil
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- Procedure Code (5 of 1908), Order 9 Rule 13 — Arrears of wages —

Deposit of amount — Mandatory condition —Appeals — No appeal under
Clause (a) of sub-section 1 of Section 17 shall lie unless the
memorandum of appeal is accompanied by a certificate by the authority
to the effect that the appellant has deposited the amount payable under
the direction appealed against — Pre-condition of deposit the amount
and filing the certificate of authority along with the memorandum of
appeal disclosing that the amount has been deposited is a mandatory
condition, without there being any power to relax or waive the
requirement of pre-deposit— Amount not deposited — Appeal rightly
dismissed. [Saabir & Brothers Vs. Rajesh Sen] ~..786

qOIgV GIIT JITETIT (1936 &7 4), SIerg 15(2) T 17(17), HHFIX
gfsY aferfaam (1923 w1 8), 5T 30(1) VT Rifaer glsar ai2ar (1908 &1
5), AR 9 597 13 — FHIAT TNt — YU TAT BT G — Vo HHATE
rd & — adfid — €RT 17 & SUaRT 1 @ @vs (T) & AfT @iy o arfrar
d9 9 & B e v & adla 99 @ Wy aieN 1R 39 SN
&1 SN I v Wa 7 8 fF sifianefl 5 59 i @ aehs @3 afyr
o &) 41 @, e fawg ofta oega o o @ — uf¥r oo e aen

- <af¥r s fEar W Uwe wRd g OGN @ gwr o @ wrer i

AT IId w31 B (F I v armue wd § ud yd o @) el

ol @1 Rifre semr aitcaes o3 @Y e wife @ e @ - oy s

e — ol S vu 9 enRer| (@ifR ¥s s fA et 99)...786

Penal Code (45 of 1860), Sections 109, 417, 420 r/w 120-B -
See — Prevention of Corruption Act, 1988, Sections 13(1)(d) & 13(2)
[Kalpana Parulekar (Dr.) (Ku.) Vs. Inspector General of Police Special
Police Establishment Lokayukt] (DB)...599

TvS WIeaT (1860 BT 45). SINTQ 109, 417, 420 WE9ET 120—d —
7@ — gergiy [ gfefaaw, 1988, arg 13(1)(E) T 13(2) FeUT
Trect @ (ST} (@) fa. gadeet o9 st yfaw W gfaw sefamie
ArSTL ) (DB)...599

Penal Code (45 of 1860), Sections 120 & 120-B — Criminal
conspiracy — The prosecution must prove an agreement between two
or more persons to do or cause to be done some illegal' act or some act,
which is not illegal by illegal means — No case of criminal conspiracy
and cheating made out — Charges framed against all accused persons
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set aside. [Kalpana Parulekar (Dr.) (Ku.) Vs. Inspector General of
Police Special Police Establishment Lokayulkt] (DB)...599

FUT GiFar (1860 BT 45), TIWIY 120 T 120—5t — IJIUfErEm v
— aiftraisr @t fadt sde g a1 fedl 99 mca @, W erde T arde
[IEF §RT SING & a1 dva @ foad & a1 st wafeqal @ €=
weufy wifad & ARy — AT WA Ud oo &1 BIg qH67 Tl
gar — gt g @ ey frfa ario st (@eaer ared e
1) (@a) fa. sHiaer weRa @t gfaw wWww gfaw Lol
EICALGH) (DB)...599

Penal Code (45 of 1860), Sections 147, 148, 149 & 302 — Incident
took place on 27/06/1997 at about 10 p.m. — Deceased was attacked

with sword, ‘Farsa’, axe and ‘lathis’ — Accused seven in number —

Grounds — Report u/s 157 of Cr.P.C. sent with delay to Magistrate on
30/06/1997 —None of injured eye- witness mentioned in column no. 6
of Crime Details Form, names of accused persons not there in P.M.
report etc. — Held — These are minor discrepancies which do not affect
the conviction of the appellants and it is sufficiently established that
occurrence took place as spoken by the prosecution witnesses —
Conviction upheld — Appeal dismissed. [Narender Singh Vs. State of
M.P] . ‘ (SC)...641

TUS WIRGT (1860 @7 45) €NV 147, 148, 149 § 302 — WAl
fei®w 27 /06 /1997 & AfA S 1099 ©fed gF — O W dA4R,
BRG], WesTS! Ud Ardl | wwar faar iy — IRTgEET @) gE 9 —
IEN — TAM. B arr 157 » Aaa afdsT goeteradt &1 fars
30/06 /1997 & faad € w1 74T — AR fqawor 956 @ HiaHq H. 6
H foft +ft aegefl el &1 7m0 sifea 7 foean war, o gdeor yfdes
eIy ¥ +ft sftrgaar 3w sifed 98 fad @ — affeiRa - a8
mor s ThEr €@ o 5 afigaer 31 givlifg $1 pefaa 98 el €
td ¥g ggiw wy ¥ <enfg fear w2 5 efiaies e <
FUAER Tem afea g8 2 — giwfafy sw &l 1§ - afia afe|
(=x Riw fa. 7.9, =) . (80)...641

Penal Code (45 of 1860), Sections 302 & 376 — Rape and murder
— Circumstantial evidence — Law discussed. [Ram Sunder Sen Vs.
Narender @ Bode Singh Patel] . (SC)...341

[\
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TUF GIEar (1860 T 45), &IRT¢ 302 T 376 — FeAIcHIV JIV FeAT —
aRfRerfasa wiew — fafer faafa (@ g 99 f3, e 95912 fis
Tea) (SC)...341

Penal Code (45 of 1860), Sections 302, 3 76(2)(H & 201 — Rape
and murder — No document brought on record that accused on earlier
occassion had made attempt to commit rape — Doctor who had examined
accused failed to identify him in Court— Further, abrasions could be
caused during the day while working in and around — Recovery of .
undergarments of deceased also doubtful — No blood was found on the
underwear of deceased —Allegation of presence of accused on the spot
was missing in statement made to police u/s 161 Cr.P.C. - High Court
rightly acquitted the respondent. [Ram Sunder Sen Vs. Narender @
Bode Singh Patel] (SC)...341

ToS WIeaT (1860 BT 45), STV 302, 376(2)(@7) 7 201 — FATHIV

gy g - Ffte™ W B waEw TH s T v aftgga T oqda

FTEY TR qAHR FIRT BT BT WA fhar o — fafvrers, s
AR FT ST 9N&EoT fHar o, S wEed ¥ ggaee 3%y ¥ET — §9a

gfuRea, @xid, sk & o @ stvw «ifa & gedl & - et @

Fadel B wmel f gderwe — gRer @Y e w B vew T
Ty T~ Qe @ SNLE. 9RT 161 @ I R} T wem ¥ aRgwa
B HeaRed W SuRfr &1 Affrees wigg & — 9= ~mrrey 3 sha
wo ¥ ueaefl =t ﬁqﬁﬁml (mijﬁ'\'ﬁ#ﬁ ™= ¢ qis g
2a) _ (SC)...341

Penal Code (45 of 1860), Sections 304-B & 498-A — Acquittal —
No evidence of cruelty soon before death — No definite evidence of ill

!treatfnen't having immediate proximity with date of death of deceased.’

[State of ML.P. Vs. Ramkishan] ) (DB)...541

FvS GIRAT (1860 FT 45), SIS 304 T 495—7 — giygfed — qeg
@ NG qd FHIar o1 BiY wiEw T~ gefver o o fifud s T

ot e ¥ gy @Y Y & wrer acerer Precar vaar w1 (3. =g A

AfHET) . _ _ (DB)...541

Penal Code (45 of 1860), Sections 304-B & 498-A and Evidence
Act (1 of 1872), Section 113-B — Acquittal - Ground — Dowry demand —
Four years back — Reiterated seven months back — Thereafter no
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allegation of dowry demand or cruelty till incident—Held — “Soon before
her death she was subjected to cruelty or harassment by her husband or
any of his relative” is lacking. [State of ML.P. Vs. Ramkishan] (DB)...541

TUS WIZTT (1860 BT 45), &GIRIY 304~} T 498—F UF Wiy Ffefaas
(1872 T 1), givT 113§ — TI9gfaad — v — <BW B WA — IR T
qd — g 9Id A€ Uead IsNs T3 — dogearq "<l 819 a@ sew @)
T A7 /AT 51 By Afreeq 98 — afufeiRa - g 9 g3a g
‘IHD WY Sue Ufd 41 9o S REher gRr smyxar ar sl @
FvmE B (7.9, weg fa, uafews) (DB)...541

Penal Code (45 of 1860), Sections 304-B & 498-A and Evidence
Act (1 of 1872), Section 113-B — Dowry death — The cruelty, harassment
and demand of dowry should not be so ancient, whereafter the couple and
family members have lived happily — Such demand or harassment may
not strictly and squarely fall within the provisions — Unless definite
evidence led to show contrary. [State of M.P. Vs, Ramkishan] (DB)...541

TUE WIFGT (1860 BT 45), STINTY 304—t T 498—-V Ua @& ayfefaaw
(1872 @7 1), T 113—5} — TPT yey — wyar, ST W@ <89 @) WU
o=t gerit =Y =i 9yt f e g <ufia @ oRaRr @ asw
- Y- | % @ 7 — 9 9T 47 9IS FolY BU ¥ w9 9quf wy
¥ Suget @ Haw 9 o "ear — w9 9 5 gue farda swiw @1 B
e e der a9 wian) ([wu. oo fr rmfeee) (DB)...541

Penal Code (45 of 1860), Section 325 — Appellant convicted u/s
325 of IPC and was sentenced to undergo 7 years rigorous imprisonment
with fine of Rs. 2,000/- — He himself has admitted that he has caused
two injuries with Iathi on the head of injured resulting fracture of the
frontal bone — Hence notice was issued only limited to the quantum of
sentence — Held — Since there is a fracture of frontal bone which brings
offence within the definition of grevious hurt as defined u/s 320 of the
IPC — High Court has rightly convicted the appellant u/s 325 of IPC —
.Considering the overall circumstances, as the incident was a result of
sudden fight and in a fit of passion, 7 years sentence is excessive —
Same is reduced to 3 years — Appeal is partly allowed. [Sakharam Vs.
State of M.P.] (SC)...1

]UF Wiear (1860 #T 45), &rer 325 — adiarefl AT ¥, @) anr 325
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¥ sada <iaRig U9 2.000/— aefave Wit 7 9 @ wolk sNEN v
Teifee — I8 Wd Wor frar 2 f5 <9 amea @ AR w ardt € =
gie sIka @1 Rras aRvmrasy aaeiRer €7 g — A o Aifew
Fad TSR BT AT aF Gifa — affedRa — gfe aoeRe =7 g¢
g ot f& =y B AE Y. DY 'y 320 @ sgnd uRefva wiv susly @
gReTeT ¥ | @ — S e 3 afiaeff #F st w9 srEN, @Y
gRT 325 @ Idadd qlufig fFar — wra aRRefial w® far s w,
qfe geeT yame e SR amdw F a1 gRvmy of), 7 3 @r
TSR ARG & — 990 B 7 B¢ 3 a9 fhar a1 — el fera: g9¥ |
(e f4. 1.9, wwa) (80)...1

Penal Code (45 of 1860), Sections 337, 279 & 304-A, Criminal
Procedure Code, 1973 (2 0f 1974), Sections 300 & 482 and Constitution
— Article 20(2) — Double jeopardy — Earlier petitioner was tried and
convicted for the offence punishable under Section 337 and 279 of the
IPC - Subsequently tried for offence under Section 304-A of the IPC
— If a person has been tried and convicted for less graver offence
arising out of one particular incidence, then he can very well to be
tried for a graver offence which may also arise out of the same incidence
— Constitutional protection under Article 20(2) is against the offence
and not against the act/incidence — Section 304A IPC gets attracted
when, the death takes place due to rash and negligence act, whereas
when mere hurt takes place, Section 337 of IPC can be invoked —
Whereas Section 279 of IPC gets attracted merely by driving a vehicle
on public way in a.rash and negligent manner which endangers human
life, which may or may not cause an injury to anyone — The applicant
can very well be prosecuted for a graver offence despite having been

earlier prosecuted and punished for a lesser offence — Application .
dismissed. [Nadimuddin Vs. State of M.P.] «.316

qUT GIFar (1860 &7 45). IV 337, 279 T 304—F, T8 HipaT oiedl,
1973 (1974 BT 2), €TeTY 300 T 482 TF WIIEIT — JFBT 20(2) — TET Woe
—qd A IrE w AL, @ GRT 337 T 279 @ IFAla qUSYT ey @ fag
fraRa vd Jinfag {5 s/ — qefor w9 M. 9 URT 304—T¢ @ siaia
g & foy faaRa fem - aft fRh ey ger ¥ sa— ge a9
THR arrre & fag fod safem < Raia @ Ivfeg far wr € o s
fret aftrs TR aramre @ fore A wolt wify fa=niRa fear o awar € ot =i
T ¥ S gAT ¥ — AgWT 20(2) @ Awia WIME geanr awe @
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faeg 2 ok 7 & owa /v @ fawg — W4 9 9RT 304—T d9 a@ida
Bl @ 919 Yog SuIeuT U9 anRard @ SRl SIRka gl 8, Safs ™ s
sysfa &1Ra il @ ol w4, 3 gRT 337 &1 dddy o W wear € —
Sale. AT, B AR 279 BIA IAEAYT AN ATRAEIgEdE AW W A
qIET AT TR IAMHT Bt § R A sfas ot s 8, R fed o)
HY IUERT HIRA 8 A1 7 81 — fod o9 TN smy @ ford qF F st
[ Tfed B $ gEge o 5l afte TR s @ g smaEs @)
aftratfora feam o w@ar — amdwy wile | (e 4 1o =) ...316

Penal Code (45 of 1860), Section 376 and Criminal Procedure
Code, 1973 (2 of 1974), Section 228 — Framing of charge — Rape with
two prosecutrix —In FIR, prosecutrix did not allege rape by applicant
but it was alleged that he escorted both the prosecutrix, to bus stand
and assured that he will help them to get marry with other two co-
accused persons — Applicant was absconding ~In trial against two co-
accused, prosecutrix alleged that she was subjected to rape by applicant
— Held - It appears that prosecutrix implicated the applicant
subsequently with ulterior motive — Charge/ prosecution u/s 376 set
aside. [Pukhraj Singh Vs. State of M.P.] ...248

7US GIRaT (1860 FT 45), ST 376 UT T HiHar 6iRal, 1973
(1974 BT 2), &I°T 228 — AT faefya far wrr — &t afafEaT @ g
FeACPN — Yo a1 yfdsy &, afrmiefl 4 akse gRr saceN a1
aftrmem el foar oy 97 afrsefim far @ 5 95 a afmafeEat
Bl 99 Vv s | T IR grmEfiya fea 5 o9 9w o= aat
we—-IRTgal W T FX A FErAO HRAT — AREH PR, 6T — i
ge-afgan & fowg famo & afmteh 3 afreRm fear @ 5
ATATH X IWD W TATeHR fooar — afrfagiRa — ¢t pefla st & fw
At 3 ofaveer 8q @ 919 ¥ adesd o) anhaw fHUT — oRT 376 @
I ARq /AfFraser aud | (germ e fa, 5g, we) ...248

Penal Code (45 of 1860), Section 379 — See — Criminal Procedure

Code, 1973, Section 482 [Arpit Jain Vs. Vijay Sisodiya] - ...919
TUS Gfedr (1860 ®T 45), €T 379 — @@ — V€ RFIT GiEGL
1973, ereT 482 (Sftfa 99 fa. fawa Ryaifem) ...919

Penal Code (45 of 1860), Section 406 — See — Criminal
Procedure Code, 1973, Section 408 [Sadhna Kothari (Smt.) Vs. Shri
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Abhay Kumar Dalal] : : ... 262

gUs GIAT (1660 BT 45), HIRT 406 — T@ — TUL AAFAT WiEdl
1973, ST 408 (WiemT Hod (wd) fr s a9 gAR Tod) ..L262

Penal Code (45 of 1860), Sections 415 — Cheating — Delivery of
property or consent for retention of property by any person is not necessary
in all cases of cheating — Offence of cheating may, be committed without
. aforesaid elements under second limb of section 415 — However allegation
that respondent was 60 years of age and obtained her (Applicant/
Complainant) consent by mispresenting that he is 45 years of age is
preposterous — Revisional court rightly dismissed the complaint. [Nilofer
Khan (Smt.) Vs. Mohd. Yusuf Khan]| .-.882

Tve GIZaT (1860 FT 45), ST 415 — B — BA @ WA GG A
wufta @7 aRer aua frd wafra grr wole @ gfaRe #1 sl s
aETEE T8 € — Ba T 99" 9RT 415 @ o A @ swda R
qghrﬁmaﬁa%thaﬂﬁaﬁmmm%—,wﬁ.mmﬁqﬁ?wa‘ﬁﬁ
qaﬁaﬁmsoﬁeﬁqﬁm@mﬁmm?ﬁmﬁ aef gad g¢
s (amafer /aRard) weata g @1 — T iEY rErEd §RT 9Rarg
If vy @ wiRw| (Feey ' (@feh) fa siesg ggw a ) ...882

Penal Code (45 of 1860), Sections 417 & 420 — Cheating and
dishonestly inducing delivery of property — Guilty intention is an
essential ingredient of offence of cheating — Mens rea on the part of
the accused must be established — In order to establish the offence u/s
420 intention to deceive should be in existence at the time when
inducement was done — If there is no inducement, then this does not
constitute the offence of cheating.and framing of charge u/s 417 and
420 was not proper. [Kalpana Parulekar (Dr.) (Ku.) Vs. Inspector
General of Police Special Police Establishment Lokayukt](DB)...599

gus GISaT (1860 T 45), ST 417 7 420 — B {7 a7/ & waha
# gRerT 27 TART FET — T AN, B B AU T LIS TCD
2 — aftrgaa @ ARk @ s F9:Ref Tnfia ) o Afee - |t 420
@ giqid Uy IR $E @ fod Hafaa wx ®1 IR 99 Hg e
2rr Wifey o s R war a7 — afy @ Saiver E € 99 a8 vd 9T
FURTE ST TET DT SR 6RT 417 9 420 B sigdia aRig fRfaa fean s
Sfaa =S o) (Feu TRAaR (SF)(@ard) R gulaer aRa e gfew
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waa yfow sRfernie alege) ' (DB)...599

Penal Code (45 of 1860), Sections 457, 306 & 3 76, Protection
of Children from the Sexual Offences Act (32 of 2012), Section 4,
Juvenile Justice (Care and Protection of Children) Act (56 of 2000), -
Section 7A and Juvenile Justice (Care and Protection of Children)
Rules, 2007, Rule 12(3) — Age determining enquiry — Applicant—Date
of incident is 15/09/2014 — Mark-sheet from 1* standard to 10"
standard depicts date of birth as 05/05/1997 — Entry in admission
register of school depicts date of birth as 07/04/1995 — Courts below
held the date of birth as 07/04/1995 — Held — Mark—sheets of 1%
standard to 10 standard produced as per Rule 12(3)(a)(i) will have
precedence over any other document and in absence of it date of birth
certificate from school as per Rule 12 (3)(a)(ii) will have precedence
and so on—Applicant is a juvenile on date of commission of offence,
being below 18 years of age — M.Cr.C accordingly disposed of.
[Harsewak Vs. State of M.P.] ...928

TVE WIedT (1860 BT 45), eIV 457, 306 T 376, & Fre arweren &
FIeTE! BT WY J9H (2012 @7 32), GNT 4, fe&eriv =g (araei 7t
Qe alv weaT) AT (2000 FT s6) arer 7y vEw v ~nw
(17wl B TE—a syiv weer) fram 2007, Frr 12 (3) - sy frexfeor -
Eq W17 — A1dTPH — " &IPS 15,/09 /2014 — HET 1 @ &7 109 G
@1 Fogdt ¥ ST 05 /05 /1997 sifpa & — foerraw &Y w3 s &
S=faflr 07 /04 / 1995 3ifa @ — FraR <t <t S=iRifr 07 /04 7 1995
afrfefRa 91 — safifefRT — P 12(6)()() 3 s99R Tega sar 1
B/ 1081 9% oY FoufEl o fel cwy @ At srafrear el
Td wal auierfy A Frer 128)@)(1H) @ SR fremem @ sy
AT b1 grerfiwar & S v 3¢ w9 ¥ ot — arawrer wiRE 8
3! fafr @t amdgw 18 3 | o9 oy o1 WY P 97, Frwiv @ — A
IRH. dggur Frrgal (g9 fa. wu. o) ...928

Penal Code (45 of 1860), Section 460 — See — Uchcha Nyayalaya.
(Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P. 2005, Section 2 1)
[Mithlesh Rai Vs. State of M.P.] (DB)...667

. qUS Wledl (1860 BT 45), ST 460 — RE — weF YrTAT (@US
9T # gdier) e, A5, 2005, G 2(1) (Ferere v A AW, o)
(DB)...667
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Penal Code (45 of 1860), Section 4984 r/w 34 — See — Criminal
Procedure Code, 1973, Section 397 & 401 [Abhilasha Vs. Ashok
Dongre] ... 266

qUs WIRTT (1860 BT 45), EXT 498% WEURW 34 — ¥@ — U
FHaT gfear, 1973, g7 397 T 401 (aifensr fa. aei®w SiR)  ...266

Penal Code (45 of 1860), Sections 498-A & 324 —See — Criminal
Procedure Code, 1973, Sections 482 & 320 [Balendra Shekhar Mishra
Vs. State of M.P.] ' . ...583

FvS WIEAT (1860 BT 45), ST 498—F T 324 — @ — TUS FibaAT
fedr, 1973, aRIY 482 7 320 (Fd—< Ver fEw A 7y, wsw) ...583

Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995 (1 of 1996), Sections 32, 33
& 36 — Appointment of hearing Impaired Candidates — Posts of
Samvida Shala Shikshak Grade-II and III in Panchayat & Social
welfare department & Urban Administration & Development
Department — Advertisement issued by M.P. Professional Examination
Board does not reflect reservation for hearing Impaired persons — State
Government notification dated 24.03.2006 provided 6% reseivation
for disabled persons in which 2% reserved for hearing Impaired persons
— Subsequent notification dated 2.12.2011 includes School Education
department of Urban Administration to appoint disabled persons on
post of Assistant Teachers — Held — No question of depriving legitimate
right guaranteed under the Act only because of omission in the
advertisement. [State of ML.P. Vs. Gajraj Singh] (DB)...349
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q Evaﬁa%aﬂ?w..mmumaﬁfﬁwwmﬁ afaa @
W BT BIY T T} (Y. e . o Riw) (DB)...349

' Prevention of Corruption Act (49 of 1988), Sections 13(1)(d) &
13(2), Penal Code (45 of 1860), Sections 109, 417, 420 r/w 120-B and
Criminal Procedure Code, 1973 (2 of 1974), Sections 197, 397 r/w 401
& 482 — Mahatma Gandhi Employment Guarantee Scheme — Vidlhan
Sabha Nirvachan Kshetra Vikas Yojana (M.P) — Clause 2.1, 2.2, 3.5 &
4.1 — Vidhayak Nidhi ~ Applicant alleged to have misused funds of
Vidhayak Nidhi by spending the amount of funds for her personal gain
— Guilty intention is an essential ingredient of the offence of cheating
—Mens rea on the part of the accused must be established — In order
to establish allegation u/s. 420 intention to deceive should be in
existence at the time when inducement was done — There is nothing on
the part of the petitioner of having prepared a false report on the basis
of which certain works were completed under government scheme —
No prima facie case u/s 13(1)(d) and 13(2) and also section 417, 420 r/
w section 120-B is made out — Charges framed against all accused
persons set aside. [Kalpana Parulekar (Dr.) (Ku.) Vs. Inspector General
of Police Special Police Establishment Lokayukt] (DB)...599
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Prevention of Cruelty to Animals Act (59 of 1960), Sections 11(b),
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11(d) & 11(5) — See— Govansh Vadh Pratishedh Adhiniyam, 2004, Sections
4,5, 6, 6-4, 9, 11(5) & 11(B) [Sheikh Kalim Vs. State of M.P.]  ...924

ggan’ & afr gear &1 fawer g (1950 @1 59), GRTY
11(d), 11(8Y) 7 11(5) — G — AiFYr TI WS AT, 2004, TRIC 4,

5 6 6-T 9 11(5) 7 11(d}) (= wel 4. w9, wea) ...924

Procedure — Revision — Listed for admission — Not necessary
to consider the argument of respondent [Rajesh Pandey Vs. Geeta
DeviPoddar) ...223

Hiwar — e — Teml @ ol qAflag - geefl @ 99 w
o s g 7@ @ea o A g 2 igER)  ...223

. Protection of Children from the Sexual Offences Act (32 of
2012), Section 4 — See — Penal Code, 1860, Secttons 45 7, 306 & 3 76
[Harsewak Vs. State of M. P.] ...928

e areral @ arersl BT weger ST (2012 BT 32), ONT 4 —
& — gve Giear, 1860, TIRIY 457, 306 7 376 (EXAAT A . W) ... 928

Protection of Women from Domestic Violence Act (43 of 2005),
Section 12 — Nature of proceedings — Domestic violence per se not
offence — Proceedings are quasi civil. [Yogendra Nath Dwivedi Vs. Smt.
Vinita Dwnvedl] ...575

e T © wfzara WW?WWW&(JM iﬂ43) &1V 12 —
FrIFel BT WHT — W, A v aw ¥ s @ — srdarrer
Fef—fafaar @1 (@l or {REAA A sl frfar f234) 575

Protection of Women from Domestic Violence Act (43 of 2005),
Section 12 (Proviso) — Whether it is obligatory fo call for domestic
violence report from Protection Officer or Service Provxder at the time
of i iIssuance of notice, if it is not available or if report i is available, then
is it mandatory to consider it — Held - It is not obligatory for a
Magistrate to call for or avail the report at the stage of taking
cognizance and if report is available, then its consideration is obligatory

even at the stage of issuance of notice or at the time of passing final -

order, as the case may be, affording opportunity to the other side —
Application dismissed. [Ravi Kumar Bajpal Vs, Smt. Renu Awasthi
Bajpai] —"11
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Protection of Women from Domestic Violence Act (43 of 2005),
Section 28(2) — See — Criminal Procedure Code, 1973, Section 200
[Ravi Kumar Bajpai Vs. Smt. Renu Awasthi Bajpai] ..302

Eﬁ;—vg fear & gieeren a1 v IffraT (2005 T 43), &7 28(2)
— 3@ — Fve giFar wfzer, 1973, SRT 200 (XA HAR a0 fa sNEd
] el grontd) ...302

Protection of Women from Domestic Violence Act (43 of 2005),
Section 29 and Criminal Procedure Code, 1973 (2 of 1974), Chapter
29 — Appeal u/s 29 of Protection of Women from Domestic Violence
Act — Stricto sensu is not an appeal under Chapter 29 of Cr.P.C. -
Protection of Women from Domestic Violence Act is beneficial
legislation. [Yogendra Nath Dwivedi Vs. Smt. Vinita Dwivedi] ...575

ERey fewr /@ #faren’ &1 wveor AfHAaT (2005 FT 43) 9T 29 (T
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2 A ¥ afla adf ¥ — o W @ wfeanel @1 WRaor sl
feaiferery faenT @1 (@i= ror f2gddy 4. sl fosftam fgddy)  ...575

Protection of Women from Domestic Violence Act (43 of 2005),
Section 29 — No revision provided in Protection of Women from
Domestic Violence Act— Appeal provided u/s 29 of the Act — Protection
of Women from Domestic Violence Act beneficial legislation —
Converting Court has jurisdiction to hear appeal — Conversion of
revision into appeal — Permissible. [Yogendra Nath Dwivedi Vs, Smt.
Vinita Dwivedi] ' : ...575
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Railways Act (24 of 1989), Sections 123 (2) & 124 — Bonafide
passenger — Railways — No witness examined — Burden of proof —Held

— Burden of proof cannot be placed on the dependants and also the

fact that deceased boarded the train, so presumption would be that he
had valid autherity to travel. [Hariram Vs, Union of India] _...205

: Yol AT (1989 BT 24), arry 123(2) T 124 — FreafaE Tt —
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Railways Act (24 of 1989), Sections 123 (2) & 124 — Untoward
incident - Tribunal — Finding — Case of runover — Written statement |
and Naksha Panchayatnama — Railways admitting that deceased fallen
down from an unknown train — Held — The incident was an untoward
incident — Appeal allowed. [Hariram Vs. Union of India] =~ ...205

Ve AT (1989 BT 24), rere 123&2) T 124 — AT FgEar —
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Railway Claims Tribunal Act, (54 of 1987), Section 16 —
Application for compensation — Interest — Held — Appellant entitled
forinterest @ 7.5% p.a. from the date of filing of claim application till
its final payment. [Hariram Vs. Union of India) ) «..205

Ve SIar ST Sfeifr (1987 T 54), 8T 16 — Afoav 8y
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Registration Act (16 of 1908}, Sections 17 & 49 — See — Specific
Relief Act, 1963, Section 34, [Akshay Doogad Vs. State of MLP.|
(DB)...217

woregtoeor sifErfraa (1908 as_'r'm), gRIY 17 7 49 — 7@ — A=
ety FEfFT, 1963, T 34 (¥Ew g3 AL AW, Ww) (DB)...217

Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act (30 of 2013), Sections
54 & 24 — Land was acquired under Scheme no. 97 for construction of
Ring Road ~ Later on Scheme no. 97 was held to be illegal, inoperative
and was also declared lapsed by order passed in M.P. No. 268/91 —
Pursuant to same, State Government issued direction on 20.12.94 whereby
8.023 het. land was released from Scheme no. 97 — Thereafter impugned
order was issued on 12.10.2012 reviewing earlier order dated 20.12.1994
without issuing show cause notice to the petitioners — Held — Since the
award was passed on 26.02.1991 before more than 5 years — Land
acquisition proceedings deemed to have lapsed because neither possession
of the Iand has been taken nor compensation has been paid — Possession
still rests with the petitioner ~ Respondent Indore Development Authority
is directed to consider application regarding issuance of No Objection

certificate confirming release of land from Scheme no. 97 — Petition is .

allowed. [Shwetank Grih Nirman Sahakari Sanstha Maryadit Vs. State of
M.FP.] ...93
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. Branch Vs. M/s. Plethico Pharmaceuticals Ltd.] . ...829
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T — WET AR (Wars E Pl weer) wwem waifa . ww,
T5g) - ...93

Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Aét, (30.0f 2013), Section
24 and Land Acquisition Act (1 of 1 894), Section 31 — Non-payment of -
compensation — Although Board had deposited the amount of
compensation with Collector and possession was taken, however, there
is nothing on record to show that the amount has been paid to the
beneficiaries — No material to show that the amount was deposited in
the Court as per Section 31 of the Act, 1894 where the proceedings u/
s 18 of Act, 1894 were maintainable — Proceedings stood lapsedin view
of Section 24 of Act, 2013 — Writ Appeal allowed. [Purushottam Lal
Vs, State of M.P.] : (DB)...713
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2013 B 9T 24 & ArAt® ¥ FRiafer @@ @ W - Re sfie e
(gewicam @ra fa. 7.9, wea) - (DB)...713

Sahayata Upkram (Vishesh Upabandh) Adhiniyam, M.P. (32 of
1978), Section 3 — Notification issued under section 3 is applicable on
“other legal proceedings” which includes winding up proceedings — Act of
1978 in pith and substance falls under concurrent list, therefore Article
254(2) will be attracted — It will prevail in the state even if there exists
some repugnancy of earlier made Iaw by parliament. [Citibank N.A. London

WETqaT U (el §UFE) Affra, 4.5 (1978 7 az) eer 3 £
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- g 9% % Ju< g qd & fafifa Y 9 g9 afsaar Resma o4
1w fl, g8 uvg ¥ afrar g (REde e d' 9T9 fa. 4. <fast
wHiRfeaen fa) -..829

Sahayata Upkram (Vishesh Upabandh) Adhiniyam, M.P. (32 of
1978), Section 5 — Respondent company seeking stay on winding up
proceedings — Based on notification issued by State Government u/s 3
of the Act declaring respondent/company as relief undertaking for one
year — Held — Notification issued is within jurisdiction — Illegality of
notification cannot be examined in collateral proceedings, proper
remedy is to approach writ Court— Winding up proceedings stayed for
one year from the date of notification — Notification u/s 3 alone without
issuing notification u/s 4 will not effect on orders already passed in
winding up proceedings — Respondent is directed to give inspection of
books of accounts and records to inspecting officer — Application
allowed. [Citibank N.A. London Branch Vs. M/s. Plethico
Pharmaceuticals Ltd.] i ...829
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Service Law — Degrading of entry in confidential report —
Reporting Authority awarded “Very good” grading to petitioner —
Grading was also accepted by Reviewing Authority, however, the
Acceptt.:  uthority downgraded the grading — No reason was assigned

\for downg, .ling the confidential report—No notice or opportunity of

hearlng was given to petitioner before downgrading the CR — Action of
owngradlng the CR is not sustainable in the eye of law — Matter

\n
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remanded back to Accepting Authority to issue show cause notice
indicating the reasons for downgrading of ACRs — After giving
opportunity to petitioner, decide the matter in accordance with law within
a period of three months — If Accepting Authority does not conclude
the procedure within aforesaid time, then the ACRs recorded by
Initiating Authority and Reviewing Authority shall be maintained and
matter shall be proceeded with in favour of petitioner for grant of
promotion and all consequential benefits along with juniors. [R.C.

Choudhary Vs. State of M.P.] : 793
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Service Law — Departmental enquiry ~ Scope of judicial review
—Law dlscussed [Yogiraj Sharma (Dr ) Vs. State of ML.P.] (DB)...689

war fafer — Rremil s — Tiye gaffetes o1 fawar — faftr
ffa ) @ik o= (1) f3. wu. RT53) (DB)...689

- Service Law — Effect of interim order — Petitioner working as
Sub Engineer was promoted as Asstt. Engineer, the said promotion
was cancelled by the respondent — Petitioner challenged the cancellation
order — The effect and operation of cancellation order was stayed by
the Court—The question involved, whether on dismissal of writ petition
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the petitioner is entitled to get the pension benefit by treating himself
as Asstt. Engineer — Held — Stay of operation of order means that the
order impugned very much exists but its operation is kept in abeyance
because of the order of the Court —If ultimately the petition is dismissed
or interim order is vacated, the order which was stayed comes into
. operation — Further held, petitioner is not entitled to get the benefit of
pension for the aforesaid post. [Natthu Singh Chauhan Vs. State of
M.P.] ...54
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Service Law — Grant of Kramonnati — Held — That, the person
is recruited by an organisation not just for a job, but for a whole career
—~ The opportunity for advancement is an incentive for personnel

" development —- Further, there cannot be any modern management, man
power development etc. which is not related to a system of career
progression — Hence, govt. cannot deny the. facility of financial
kramonnati. [Arun Kumar Singh Vs. State of M.P.] 747
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Service Law — Termination — Contractual appomtment -
Petitioner in reply to show cause notice admitted that he is not staying
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in headquarter — Petitioner himself admitted that he had flouted the
condition of appointment — The service conditions of contractual
employees are governed by the terms of contract — Where on admitted
or indisputable facts only one conclusion is possible, the court may not
compel the observance of natural justice. [Nirbhay Singh Pal Vs. MLP.
Police Housing Corporation] ‘ ...424
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Service Law — Transfer — Respondent no. 5 was substantially -
appointed on contract basis as Hostel Superintendent — Being a woman,
she was required to be posted in a girls hostel but by mistake she was
posted in boys hostel — This mistake was corrected by impugned order

* —Petitioner was only given the charge of Hostel Superintendent and

was never appointed/promoted to the said post — Petitioner has to make
room for respondent no. 5 — Petition dismissed. [Pratibha Kushram-
(Smt.) Vs. State ofM Pl - . : - ...427
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Specrf ¢ Relief Act (47 of 1963), Section 34, Civil Procedure
Code (5 of 1908), Section 96 and Registration Ar't (16 of 1908), Sections
17 & 49 — Specific performance of contract — Suit was dismissed- -only
on the ground that agreement to sell was unreplstered document and
hence inadmissible in evidence - Held — Document requn'ed to be
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registered, if unregistered, can be admitted in evidence as evidence of
a contract in a suit for specific performance —Suit filed by the appellant
is decreed and impugned judgment and decree set aside. [Akshay
Doogad Vs. State of M.P.] : (DB)...217
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GIeTT (1908 BT 5), ST 96 V& ¥foregl&vor oA (1908 #7 16). &Iy
17 7 49 — Wi3eT &7 R grery — a1% $ad 9 STHR WX AR fban
T & faspa &1 Agdd ATcigad swaEds or oy 39 gug € ueg ¥
aurel ? - sffieaiRa - wwdw &1 gSfiga s aifem 2, afy
Fusliga 2, fafifds gow & fad g ¥ Wfagr @ o= @ =y & e
X PR frar o wwar } — afrareff grr wega are R aer anetfa
farfa v9 fem) sy | (31sy gore f3. w4, uww) (DB)...217

Telegraph Act, (13 of 1885), Section 7-B — Arbitration of
disputes — Civil Suit for recovery towards the use of telephone by
defendant — Concurrent findings of fact — Whether Civil Court is
divested for its jurisdiction to try a Suit for recovery of bills for user of
telephone in the light of provisions of Section 7-B — Held — No,
appellant failed to establish clear bar for the civil Court to adjudicate
as regard to recovery of bills. [Vimla Sondhia (Smt.) Vs. Door Sanchar.
Zila Prabandhak] . 210

TR SIfefrry, (1885 &1 13), arer 7—d1 — f3arsl” o7 wregeery —
ftETdl §IRT X9 @ 9UAi R ayel @ fav fafyw arg — avn @ g
frd — @1 gR1 7-f B SuEEl @ wrdie § qRAN @ Syt @
31 T B 918 BT faarer $9 9 afreRar fafaa smamem /@ 2 A
=i & — affeifRe — 9, Ral 9 aqel ¢ v9g ¥ Rfaw samaew grr
g Fofas &3 61 e e o1 wnfia s 7 aflareff sawa <@
(Frmer wifrar (o) fa. g3 war R yaus) ...210

Tender — Quashing of Auction Notice — As in the fact situation
petitioner is failed to substantiate that he is entitled for the relief of
execution of agreement in his favour — Auction notice can not be
quashed — Petition is dismissed. [Manish Kumar Gupta Vs. State of
M.P.] : (DB)...789

_ fafaer — et ey & afirafPsa faar orr — aeares uRiRkerfmy
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ﬁo’ﬂﬁﬁaﬁmé‘gwé Hrerlt wifew aifrefen 78 fear o
weal — arfrsr aie | (Fiy gar gwr & 5a. w=q)  (DB)...789

Transfer of Property Act (4 of 1882), Section 3 — Attesting witness
— Held — The scribe appends his signature on the ‘will’ as scribe — He is
not a witness to the ‘will’ but a mere writer o1 the ‘will’ = The element of
the animus to attest is missing i.e., intention to attest is missing — His
signature is only for the purpose of authenticating that he was a scribe of
the w1ll’ [Noorbaksh Khan Vs. Salim Khan] ...520

wHgfr aaveT SfEfAaT (1882 @ 4), ams—agmmeﬁ—
afifreiRe — dEe T ) A0 FEER d@ ® © d AT T -
78 adiga’ o1 Wi T 1fed A wfua’ o1 daw @ — agria w3
P AT (animus) B TG BT JAE 2 AATW, JITIAT T & ATV BT
AT B — I TWIER BT WA Sad T8 Jermivg o3 o1 ¢ {5 a8
‘T BT AE® o7 (e 9 4 wdw ') ...520

Transfer of Property Act (4 of 1882), Section 54 — Contract for
sale—Does not confer any right and title —Not a document of acquisition
of title and possession. [Kishorilal Tiwari Vs, Kandhilal] «.512

TR SIIvoT FTIIT (1882 #T 4), &NT 54 — f3%7 @ fav whiwr
- $i IRFER & W TG T8 Bl — W 4 Fed B FolA Pl
gy =g | (freiara R f4: sefiara) ..512

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
M.P. 2005 (14 of 2006), Section 2 and Limitation Act (36 of 1963),
Section 5 — Condonation of delay — Delay of three years — Impugned
order passed on the basis of judgment passed in another case against
which Writ Appeal was already dismissed— Govt. Advocate clearly
opined to comply with the impugned order— Appeal was filed only after
issuance of notice for contempt — Held — Action on the part of State
shows high handedness in not complying with the order of Court —
Application for condonation of delay dismissed with cost of Rs. 25,000/-.
[State of M.P. Vs. Moolchand Upadhyay] (DB)...5

Gog ~rarey (@ve ~padis @l gdier) AfefaIE, 5.7, 2005 (2006
FT 14), ST 2 T GREIET ST (1963 7 36), T 5 — [daq & fard
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. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P

2005 (14 of 2006), Section 2 (1) and Penal Code (45 of 1860), Section 460
- Investigation by C.B.I. — Accused persons not arrested inspite of
information with regard to their involvement was already collected — Case
diary also appears to be tampered — Section 302 of IPC added 12 days
after crime — Murder of four persons of the same family - Considering .
the case diary entries, various police press notes, inaction on the part of
investig:iting agency in not taking action against persons who had allegedly
confessed their involvement in case— Investigation not fair and impartial
— Held — Fit case for fresh investigation by C.B.L. - Appeal allowed.
[Mithlesh Rai Vs. State of M.P.] ‘ (DB)...667

T N (@0 s @t afie) s 45, 2005 (2006
PT 14), ST 2(1) U7 TU8 GIRAT (1860 BT 45), IR 460 — T dtams grer
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T A e Wferr T WY 99 o, wrfad 7 fed o @ adeor
Hﬁ'@ﬁﬁﬁmﬁﬂmmﬁﬁé—ﬁw(ﬁwmﬁwﬁ'-,
affEfRa — ddftard. g/ @ RR W ar=twor g M Bq SUgEd
HPXT — srfie Aoy | (Frerdter v . A, wrew) (DB)...667

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
M.P. 2005 (14 of 2006), Section 2(1) — Interlocutory order — Any order,
even though interlocutory in nature decides a question/issue finally or
. affects a vital and valuable rights which may cause injustice to a person,
the same is not an interlocutory order — Writ Appeal maintainable.
[Durjan Ahirwar Vs. State of M.P.] o (DB)...8
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Urban Land (Ceiling and Regulatton) Act (33 of 1976), Sections 10
& 20— Notice of Collector requiring the petitioner to handover the possession
of surplus land assailed on the ground that an application w/s 20 is pending
consideration— Therefore, the notice is without jurisdiction —Though the name
of Government entered in the reventie record, petitioner is in possession of
the disputed land —Notice is vitiated and contrary to the provisions of law -
Held —Kabza panchnama is merely a paper formality designed to frustrate
the provisions of the Repeal Act—Even the impugned notice does not indicate
that the possessmn was with the State Government —There is no compliance
of provisions contained u/s 10 (5) of the Act —Possession still rests with the
petitioner— Although the possession is alleged to have been taken in theyear
1984 but Khasra entry upto 1988 indicates the possession of the petitioner —
Notice requiring hand over the possession is quashed —Petition is allowed.
[Sunil Vs. State of M.P.] : .86
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: Vas-Sthan Dakhalkar (Bh umiswmhiA dhikaron Ka Pradan Kiyar
- Jana) Adhiniyam, M.P. (4 of 1980), Section 4— Charnoi land —Revenue
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Authorities — No power to grant patta. [Ravi Shankar Sarathe Vs. State
of ML.P.] ...404
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Words and phrases — Protection of Women from Domestic
Violence Act (43 of 2005), Section 12(1) — Words ‘Proviso’, ‘any order’
and ‘before passing any order’ explained. [Ravi Kumar Bajpai Vs. Smt.
Renu Awasthi Bajpai] -..302
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Words & Phrases —‘Telegraph line’, ‘Appliance’ or ‘Apparatus’
— Definition —Wide connotation given. [Vimla Sondhia (Smt.) Vs. Door
Sanchar Zila Prabandhak] 210
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Workmen’s Compensation Act (8 of 1923), Section 30(1) — See

~ Payment of Wages Act, 1936, Sections 15(2) & 17(14), [Saabir &
Brothers Vs. Rajesh Sen] ...786
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THE INDIAN LAW REPORTS M.P. SERIES, 2016

(VOL-1)
JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

[Published in the Gazette bf India (Extraordinary) Part II, Section 3, Sub-
section (ii) dated 16.02.2016]

MINISTRY OF LAW AND JU SHCE
(Department of Justice)
" NOTIFICATION
New Delhi, the 16th February, 2016

S.0. 495(E).—In pursuance of clause (b) of section 22A ofthe Legal
Services Authorities Act, 1987 (39 of 1987), the Central Government, in the
public interest, hereby declares the following services to be public utility services
with effect from the date of publication of this notification in the Official Gazette,
namely:-

“(a) education or educational institutions; or

(b) housing and real estate service”.

[F. No. A-60011/37/2004-Admn.JII (LAP)-JUS]
ATUL KAUSHIK, Jt. Secy.



J/66
MADHYAPRADESHACT

NO. 6 OF 2016

THE INDIAN STAMP(MADHYA PRADESH AMENDMENT) ACT,
2015

[Received the assent of the Governor on the 12" January, 2016; assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”,
dated the 14" January, 2016, page no. 66(4) to 66(7)]

: AnAct further to amend the Indian Stamp Act, 1899 in its application
to the State of Madhya Pradesh.

Be it enacted by the Madhya Pradesh legislature in the Sixty-sixth
year of the Republic of India as follows:-

1. Short title.- This Act may be called the Indian Stamp (Madhya
Pradesh Amendment) Act, 2015.

. 2. Amendment of Central Act No. IT of 1899, in its application
to the State of Madhya Pradesh. The Indian Stamp Act, 1899 (No. II of
+ 1899) (hereinafter referred to as the principal Act), shall in its application to
the State of Madhya Pradesh, be amended in the manner hereinafter provided.

3. Amendment of Schedule 1-A. In Schedule 1-A to the principal
Act,—

(1)) inarticle 6, after clause (g), the following clauses and
entries relating theréto shall be inserted, namely: —

“(ga) If relating to  0.25 percent of the
advertisement on Radio, amount of consideration
Television, Cinema, specified in such
Cable network or any agreement, subjectto a
media other than minimumofrupees five
newspaper. hundred and a :

maximum of rupees
twenty five thousand
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* “(gb) Work contract, ot being 0 35 percent of the amount

a Development/ 4 yalye secured by such
Construction agreement deed, subject to a minimum
or a S.ecurity bond, or rupees five hundred and
containing anagreement ; maximum of rupees
to . secure the due twenty five thousand.”; '
performance of a contract .

or due discharge of a:

fiability,

@) forarticle 19 and entry relating thereto, the following
_ article and entry relating thereto shall be substituted,
namely:—

%19, Certificate of Sale

(in respect of each Ihe same duty as a
property put up as a conveyance (No. 25) on
separate lot and sold), the market value of the
granted to the purchaser Pproperty or purchase
of any property sold by amount, whichever is
public auction by a Civil higher;

or Revenue Court or

Collector or other

Revenue Officer or an

ofﬁce\r authorised to do

so under any law for the

time being in force.

(iii) for article :38 and entries relating thereto, the following
article and entries relating thereto shall be substituted,
namely— ' '

¥38.(a) Lease,_including an under-lease or sub-lease
and any agreement to let or sub-let or any renewal of
lease, other than mining lease— '
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@

(i)

(i)

(W)

W)

where the lease purports to
be for a term less than one
year.

where the lease purports to
be for a term of one year
or more but up to five
years.

where the lease purports to
be for aterm exceeding five
years but up to ten years.

where the lease purports to
be for a term exceeding ten
years but up to twenty
years.

where the lease purports to
be for a term exceeding
twenty years but less than
thirty years.

0.01 percent of the whole-

amount payable or
deliverable under such
lease, or of the market
value of the property,
whichever is higher.

0.1 percent of the sum of
the amount of premium or
money advanced or to be
advanced and the average
annual rent reserved, or of
the market value of the
property, whichever is
higher.

0.5 percent of the sum of
the amount of premium or
money advanced or to be
advanced and the average
annual rent reserved, or of
the market value of the
property, whichever is
higher.

one percent of the sum of
the amount of premium or
money advanced or to be
advanced and the average
annual rent reserved, or of
the market value of the
property, whichever is
higher.

two percent of the sum of
the amount of premium or
money advanced or to be

a



1

(vi) where the lease purports to

be for a period of thirty
years Or more, Or in
perpetuity, or does not
purport to be for a definite
period.

Mining Lease, of any term
including an under-lease or
sub-lease and any
agreement to let or sub-let
or any renewal of lease.

Explananon I. When an instrument of

agreement to lease is
stamped with the ad-
valorem duty required fora
lease, and a lease in
pursuance of such
agreement is subsequently
executed, the duty on such
lease deed shall be the duty
payable under the article
less the duty already paid,
subject to aminimum of one
thousand rupees.

Explanation II. Where a decree or

final order of any Civil
Court in respect of a lease
is stamped with ad-valorem
duty required for a lease,

J/69

advanced and the average
annual rentreserved, or of
the market value of the
property, whichever is
higher.

five percent of the sum of
the amount of premium or
money advanced or to be
advanced and the average
annual rent reserved, or of
the market value of the
property, whichever is
higher.

0.75 percent for the whole
amount payable or
deliverable under such
lease.



J/70

and a lease in pursuance of
such decree or final order
1s subsequently executed,
the duty on such lease deed
shall be the duty payable
under the article less the
duty already paid, subject
to a minimum of one
thousand rupees.

Explanation III. Any consideration in

the form of premium, or
money advanced or to be
advanced by whatever
name called except which is
refundable or adjustable
against any other amount
payable under the lease
shall, for the purpose of this
article, be treated as
consideration passed on.

Explanation IV. The renewal period,

if specifically mentioned in
the lease deed, shall be
treated as part of the
present lease period.

Exp_lanation V. When a lessee

undertakes to pay any
recurring charge, such as
Government revenue, the
landlord's share of cesses
or the owner's share of
municipal rates or taxes,
which is by law recoverable
from the lesser, the amount
so agreed to be paid by the
lessee shall be deemed to-
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be part of the rent. Also,-
rent paid in advance shall -

be deemed to be money
advanced, unless it is
specifically provided in the
lease that rent paid in
advance shall be set off
towards the installments of -
rent.

! Explanatlon V1. For the purpose of
this article royalty shall be'
treated as rent.

Explanatlon VII. For the purpose of
" this article market value,
premium and rent of any
property, which is subject

" matter of lease executed by
or on behalf of the Central
Government or the State
Government or any
undertaking of the State
Government or any
municipal body in the State
shall be as shown in the
instrument,

Explanation VIIL. For the purpose of
this article document of
Leave and Licence or
Conducting Licence, if
relating to immovable
property and in the nature
of a lease shall be treated
as lease deed.";
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[

(iv) afterarticle 41, the following article and entries relating thereto
shall be inserted, namely:—

“41A. Licence, relating to arms or ammunitions, that is to say,
document evidencing the licence or renewal of licence relating
to arms or ammunitions under the provisions of the Arms Act,
1959 (No. 54 of 1959).

(2) Licence relating to—
(i) Revolvers and Pistols Five thousand rupees,

(ii) Weapons other than Two thousand rupees,
Revolvers and Pistols

(b) Renewal of licence relating to—
' (i) Revolvers and Pistols : Two thousand rupees,

(ii) Weapons other than One thousand rupees.”.
Revolvers and Pistols
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LL.R. [2016] M.P., 641
SUPREME COURT OF INDIA .
Before Mr. Justice Fakkir Mohamed Ibrahim Kalifulla &
_ My, Justice Uday Umesh Lalit
Cr.Appeal No. 2110/2009 decided on 29 September, 2015

NARENDER SINGH & ors, . ...Appellants
Vs. ' T
STATE OF M.P. - ...Respondent

(Alongwith Cr. Appeal No. 2111/2009)

A, Penal Code (45 of 1860), Sections 147, 148, 149 & 302 -
Incident took place on 27/06/1997 at about 10 p-m. - Deceased was
attacked with sword, 'Farsa', axe and "lathis' - Accused seven in number
- Grounds - Report u/s 157 of Cr.P.C. sent with delay to Magistrate on
30/06/1997 - None of injured eye- witness mentioned in column no. 6 of
Crime Details Form, names of accused persons not there in P.M. report
etc. - Held ~ These are minor discrepancies which do not affect the
conviction of the appellants and it is sufficiently established that

. occurrence fook place as spoken by the prosecution witnesses -

Conviction upheld - Appeal dismissed. (Paras 12 to 20)

@ TUT WIeUT (1860 BT 45) STeIY 147, 148, 149 T 302 —
Hmﬁﬁfafﬂ/os/wg?aﬁmwwﬁﬂﬁﬂg—qu.
TIAR, "IN, LT 7@ A |} g9ar f5ar war — sirgamrr & weer
U — &R — THE. B GRT 157 & Foda aRdey veifrar) o)
fes 30/06 /1997 Bl fads | Ay T — IR fraRoT THE B wET
m.s#'ﬁﬂﬁ:ﬁﬂqmﬁmmmmafﬁmaﬁﬁmw.mwm_
AT genfy F el $ T sife T B T — sffeiRg
—Wﬁmﬂﬁﬁﬁéﬁ%ﬂﬁgﬁﬁm&ﬁ'ﬂﬁﬁ:ﬂﬁmﬁ
Wﬁ%’q#ugmmmﬁwﬁaﬁ?mw%ﬁsmmmm$
PATLER Her afed g off — dwfufy orm <t ¢ — adfra wifer|

B.  Criminal Procedure Code, 1973 (2 0of 1974), Section 157
- Sending of report to Magistrate - Forthwith - F.LLR. registered on
27/06/1997 at 10 p.m. - Report forwarded to Magistrate on 30/06/1997
at 1.20 p.m. - Delay - Whether delay in forwarding the report to
Magistrate speaks about falsity of the case - Held - Though there was
delay in forwarding the report to the Magistrate but such a delay has
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not caused any serious prejudice to the appellants and even otherwise
there was over whelming and incriminating evidence, both oral as well
as documentary to support the case of the prosecution. (Para 18)

. & qUE FiHIT wiaar, 1973 (1974 HT 2), &IRT 157 — SvSIRI@RY

&1 ufd e AT AT — dedbTd — Ny o wfades famie 27 /06 /1997
FT ¥y 10 9%t <ot fpar 74T — gveIftrer) @l ufudsd fe=s 30 /06 /1997
Pt B9 1.20 o Af fpar T — RAds — T geTEeer @ g
fais @ A9 99 ¥ WSO $T FeT €A yee war g - afrfEiRa -
eIy, TveIten) ot IR A9 aF § fIdd SiRT g o, uRg el
arfiemeffror B HiE Y TR T a5 g @ v9 sraen ot st

a%mwa%wﬁﬁ@ﬁﬁaﬁwawﬁﬁﬁﬂﬂ??ﬁwa%maﬁv‘

AURTERAR A1 tmazﬁr T}
Cases referred :

(1972) 2 SCC 640 para 8, (1996) 8 SCC 167 paras 15 & 16, (2011)
7 SCC 421 paras 29. & 36.

JUDGMENT

The Judgment of the Court was .delivered by :
FAKKIR MOHAMED IBRAHIM KALIFULLA, J. :- Out of 7 accused, A2 to A6
are the appellants before us in these two appeals.

2. These appeals are directed against the common judgment and order
dated 7th September, 2006 of the Division Bench of the High Court of Madhya
Pradesh at Jabalpur in Criminal Appeal No. 666 of 2000. Altogether there
were seven accused. One accused by name Ravi was ajuvenile and, therefore,
his case was separated and dealt with separately. As A1 has not preferred any
appeal, we are not concerned with his case.

3. Shorn of unnecessary details, the case of the prosecution is that on
27th June, 1997 at 10:00p.m. P.W.3, 6 and the deceased were sitting and
conversing with each other along with one Rangnath Sharma behind the Hotel
of Jaggi Chourasia of village Katra. The deceased was the Sarpanch of the
village near Katra which is part of Nayagaon, According to P.W. 3, there was
sufficient light since the street lights were on apart from a chimney burning
near the hotel. It was statéd that the accused arrived at the spot, among whom
A5 was holding a sword, A6 was holding a Farsa, A2 was having an axe while
Al, A3 and A4 were having lathis. On arrival at that spot, it was alleged that

ri
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A5 while abusing the deceased and making a pronouncement that he cannot
escape that day, dealt with a sword blow on the head of the deceased pursuant
to which blood flush out and that thereafter A6 dealt a farsa blow which also
landed on the head of the deceased. Closely followed by that A2 caused an
injury with an axe again on the head of the deceased, after which the deceased
fell down. The other accused Al, A3 and A4 stated to have caused further
injuries with ' lathis. P.W. 3, P.W. 6 and others pleaded with the accused to
spare the deceased upon which AS with a warning to the deceased that he
should not contest against him in future left the place of occurrence along with
other accused. P.W.3, thereafter stated to have reached the Police Station
Saleha which was hardly within one kilometer from the place of occurrence
where the FIR Exhibit P3 came to be registered at 10:45 p.m.

4. P.W. 15, the Investigating Officer after registration of the FIR stated
to have rushed to the place of occurrence between 11:00 and 11:15p.m.
whereafter he prepared Exhibits P7 P/1 A, P/1B and subsequently ended with
P10 which are the crime details form [Form No.2], application for examination
of injured P.W. 3 and the application for post mortem. P.W. 3 was examined
by P.W.1 who issued Exhibit P1, M.L.C. Report. Pursuant to the requisition
Exhibit P10 made by P.W.15, the post mortem was conducted on the body
of the deceased by P.W.10 and as many as 8 injuries were noted on the body
of the deceased. Out of the 8 injuries, injury Nos. 4,5, 6 and 7 were noted as
grievous injuries while the other injuries were contusions.

5. Based on the above details gathered, prosecution laid the charge sheet
as against the accused for offences under Sections 147, 148, 149, 302 and
294 of the Indian Penal Code. The trial Court, having considered the oral as
well as documentary evidence namely, PWs. 1 to 16 and Exhibits P1 to P31
convicted the appellants accused for the offence under Section 302 read with
Sections 148 and 149 IPC. The appellants were imposed with the punishment
of life imprisonment. As against the above conviction and sentence imposed,
the appellants along with other accused namely, Al preferred the appeal
before the High Court. The Division Bench having confirmed the conviction
and sentence imposed on the appellants, they are’before us.

6. We heard Mr..Tripurari Ray, learned counsel for the appellants and
Mr. Arjun Garg, learned counsel for the State.

- 7. The main plank of attack on the judgment impugned in these appeals
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are two-fold namely, that the FIR was ante-dated and that the appellants

were falsely implicated. In support of the above submissions, Mr. Ray while
making reference to the version of P.Ws. 1,3,10 and 15 and Exhibits P/ 1A, P/
1B, P7 and P10, contended that there were very many inconsistent
circumstances which would show that the case was not as projected by the
prosecution for implicating the appellants and, therefore, the conviction and
sentence imposed are liable to be set aside. The learned counsel, by referring
to the evidence of P.W. 3 as compared to the evidence of P.W. 15 contended
that there were serious doubts as to whether the said FIR was registered at
10:45p.m. on 27th June, 1997 as claimed; whether P.W.3 was injured at all
as claimed by him and as stated by P.W. 1, that non-mentionin g of the various
details relating to the FIR, the names of accused in Exhibits P1A, P7 and P10
would also belie the case of the prosecution and would support the stand of
- the appellants that the FIR was ante-dated. The learned counsel submitted
that it was further strengthened by the fact that it was claimed by P.Ws. 3 and
6 that one Ranganath Sharma was also present at the place of occurrence and
that for no reason he was not examined by the prosecution. It was further
contended that while the registration of the FIR was claimed to be 10:45p.m.on
27th June, 1997, there was no valid explanation as to why the Express Report
under Section 157 of the Code of Criminal Procedure was not forwarded to
the Judicial Illaka Magistrate forthwith which in the case on hand admittedly
reached the learned Magistrate only at 1:20p.m. on 30the J une, 1997.

8. While elaborating his submission; learned counsel pointed out that
Exhibit P7 is the statutory form namely, Form No.2 called 'Crime Details
Form', wherein there is a specific column, namely, Column No.6 to note the
description of the injured persons, that the name of deceased Ram Bhuvan,

son of Sunder Lal Sharma alone was noted and without any valid explanation -

the name of P.W.3 who was stated to have been injured in the same transaction
was not mentioned. Learned counsel then pointed out that in Exhibit P1A,
which is the application for examination of injured P.W. 3, either the Crime
Number or the FIR Number was not noted apart from the fact of non-

mentioning of the time at which the said application was sent to the Doctor on .

28th June, 1997. The learned counsel while making reference to the application
for post mortem Exhibit P10 also dated 28th June, 1997, pointed out that
while the said application was presented to the Doctor at 7:30a.m. on 28th
June, 1997, for conducting the post mortem, there was no reference to any of

rl
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the names of the accused whose names were already disclosed to the police
- at 10:45p.m. as per FIR registered at 10:45p.m.on 27th June, 1997.

9. The learned counsel also brought to our notice Exhibit D8 to show
that the Express Report was received by the Illaka Magistrate only at
1:20p.m.on 30th June, 1997. The learned counsel also while making reference
to the evidence of P.W.1 contended that there was a specific suggestion put
to P.W. 1 that the injuries alleged to have been sustained by P.W.3 was a fake
one and that the examination of P.W.10, the Doctor who conducted post
mortem also revealed that the injuries which were noted on the body of the
deceased were not specifically attributed to the alleged seized weapons from
the accused and thereby creating serious doubts as to whether or not such
weapons were used and were the cause for the death of the deceased. The
learned counsel also drew our attention to various other minor infirmities in
" the evidence of the prosecution and contended that the prosecution failed to
establish the charges levelled against the appellants and consequently the
impugned judgment deserves to be set aside.

- 10. As against the above submissions, Mr. Arjun Garg, learned counsel
for the State by drawing our attention to the arrest of the appellants effected
on 28th June, 1997 and the subsequent seizure made on 29th June, 1997
supported by Exhibits P22 to 24, as well as, Section 27 Statement under
Exhibits P18 to P21, contended that the arrest of the accused and the seizure
made by the panch witnesses duly established that the appellants were involved
in the killing of the deceased as well as causing of the injuries on P.W.3. The
learned counse] for the State submitted that even though there was a delay in
forwarding the Express Report to the Illaka Magistrate the same did not cause
any prejudice to the appellants and that the charges were found proved against
~ the appellants. The learned counsel, further, contended that P.W.15 after
registering the FIR forwarded the Express Report through the Police Constable
Narendra Chauhan on 27th June, 1997 itself by noting it down in the Despatch
- Register and that though under Exhibit D8 the receipt of the same by the
Illaka Magistrate is noted as 1:20p.m.on 30th June, 1997, he was unaware
as to the reason which caused the delay. The learned counsel would contend
that the Illaka Magistrate was at Panna which was 60KMS away from the
place of occurrence and that though there was some delay in forwarding the
recéipt of the Express-Report, since there was every clinching evidence in the
form of eye wii:ness account as well as other material evidence supported by

b
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medical evidence as well, as no prejudice was caused to the appellants on
account of such delay, no infirmity can be found in the judgment impugned in
these appeals.

I1. Having heard respective counsel for the appellants as well as the State,
we are also convinced that the judgment impugned does not call for
interference. When we considered the submission of learned counsel for the
appellants with particular reference to the evidence of P.W. 3 whio was an
injured eye witness, it was contended that the FIR itself could not have been
registered at 10:45p.m. inasmuch as even according to P.W. 3 his signature
was obtained at a later point of time. At the very outset, it must be stated that
by referring to this part of the evidence, we are not able to state that registration
of FIR could not have been made at 10:45p.m. inasmuch as other consequential
steps taken thereafter with particular reference te Exhibit P7,P1A to B and
P10 which were all contemporaneous documents which disclose that
immediately after the registration of FIR at 10:45p.m., P.W. 15 reached the
place of occurrence and proceeded with further course of action. Therefore,
the said contention stands rejected.

12. As far as the contention that the injuries sustained by P.W. 3 could
. have been a fake one and consequently his presence itself was not true, the
said contention is also liable to be rejected, inasmuch as we do find from the
evidence of P.W. 1 who examined P.W.3 on the night of 27th/28th June, 1997
itselfnoted the various injuries sustained by him in Exhibit P1B based on the
application made under Exhibit P1A dated 28th June, 1997 Exhibit P1B
discloses the time as 1:30a.m. in the night on 28th June,1997. In the evidence
of P.W. 1 at the end of the examination there was a specific question put to
P.W. 1 as to the examination of P.W.3, wherein he made it explicit to the
effect that P.W. 3 was examined in the night intervening 27th and 28th June, 1997
and the injuries noted by him in Exhibit P1B was also confirmed by him in his
oral evidence. In fact, there was a broad reference to the nature of injuries
sustained by P.W.3 in Exhibit P1A. Therefore, reading Exhibits P1Aand P1B
together with the oral evidence of P.W.1, it has come out in evidence that
P.W.3 sustained the injuries on the night of 27th June,1997. Therefore,the
submission that P.W. 3 could not have been present at the place of occurrence
cannot be accepted.

13.  *We come to the rest of the contentions. It must be stated that evidence
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of P.W.3 as an eye witness was cogent in every respect, as he narrated the
manner in which the occurrence took place on the night of 27th June, 1997,
the role played by each of the accused and the subsequent events that occurred
thereafter such as the complaint which he preferred in the Saleha Police Station,
the registration of the FIR at 10:45p.m., the subsequent visit of P.W. 15 to the
place of occurrence and the shifting of the body of the deceased to the hospital
for carrying out the post mortem by P.W.10. The said part of the evidence of
P.W. 3, as an eye witness account was fully supported by the version of P.W.6,
and also fully corroborated by the evidence of P.Ws. 7 and 11 who reached
the place of occurrence on hearing the shouts of P.Ws. 3 and 6.

14.  The contention raised on behalf of the appellants was that PW. 15
was not truthful in registering the FIR as well as launching the prosecution
case against the appellants inasmuch as according to P.W. 5, the Constable
who shifted the body of the deceased to the hospital in his evidence stated
that there was a short post mortem report issued by the Doctor which he
delivered at the Police Station and that thereafter in consultation with the so-
called eye witness Ranganath Sharma who was not examined for no good
reasons and who had a grudge against the appellants who all belonged to
same community, the appellants were implicated in the offence. Though in the
first blush, such a contention raised on behalf of the appellants appeared to
be appealing, when we refer to the various other contentions raised in support
of the said submission, we find no substance in the said contention. First of
all, we do not find any serious discrepancy or infirmities in the preparation of
the statutory records as well as any serious lacuna in the oral version of the
witnesses examined in support of the charges.

15, It was contended that in the Crime Details Form, Exhibit P7, which is
a statutory form wherein there was no mention as to the nature of weapons
used as well as the name of the so-called injured eye witness P.W.3 and also
the names of the accused though their names were very much known to the
prosecution as early as at 10:45p.m. on 27th June, 1997. When we consider
the said submission, we find that Form No. 2'is an enclosed Report prepared
by P.W. 15 in which in Column No.5 it is specifically mentioned while referring
to motive of the crime either due to old enmity, it is mentioned “due to old
enmity, attacked with sharp weapon with intention to kill”. Similarly, in Column
No. 6, under the heading * description of injured persons”, the name of
deceased alone has been mentioned and there is no reference to the injured
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eye witness P.W.3. Insofar as the non-mention of P.W. 3 in the said column is
concerned, we have also referred in detail as to how and why such a non- -
mention would not in any way vitiate the case of the prosecution by virtue of
the other clinching evidence which established the presence of P.W. 3 at the
place of occurrence and the same reason will hold good here as well.

16.  Insofar as Column No. 5 is concerned, it has been duly noted as to
the use of sharp weapon. When we looked into Column No. 10 the place of
incident, the descriptionof the place, the facility of chimney which was available
and all other minute details have been noted. It must also be stated that the
said Form was prepared on the basis of the visit made by P.W. 15, Investigating
Officer at 23:10 hours i.e. 11;10P.M. on27TH June, 1997. In fact, when we
later made a further reference to Exhibit P10 which is an application for carrying
out the post mortem on the dead body of the deceased, it contains separate
statements about the details of the dead body of the deceased. The same was
despatched at 7:00a.m. on 28th June, 1997 and was received at the mortuary
by 7:30a.m. on the same day. We have also noted the time of the existence of
P1A and P1B which when read along with the evidence of P.W.1 it is quite
clear that the same came into existence by 1:30a.m. on the intervening night of
27th and 28th June, 1997.

17.  Having regard to the above features, namely, the registration of FIR at
10:45p.m. on 27th June, 1997; the inspection made by P.W.15 at 11:10p.m.
on the same date; the sending of P.W. 3 for medical examination which was
~ concluded by 1:30a.m. on 28th June, 1997; and the shifting of the body of the
deceased from the place of occurrence to the hospital by 7:30a.m. on 28th
JTune, 1997 read along with the version of P.Ws. 3, 6 and other supporting
witnesses it was sufficiently established that the occurrence took place as
spoken to by P.W. 3, 6 and others and the involvement of the appellants was,
therefore, fully established.

18. . With that we come to the submission relating to the delay in forwarding
of the Express Report to state that the implication of the appellants was false.

As has been rightly contended by the learned counsel for the State, even
though the delay was quite apparent by virtue of Exhibit D8, in the first place,
it must be stated that when there was overwhelming and incriminating evidence
both oral as well as documentary to support the case of the prosecution, as
regards registration of the FIR and the subsequent investigation carried on
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coupled with the arrest of the accused on 28th June, 1997 supported by
reference made in Exhibits P22 to P24 as well as Section 27 Reports under
Exhibits P18 to 21, it must be held that in spite of such minor discrepancies
pointed out on behalf of the appellants, the case of the prosécution cannot be
faulted. Therefore, the delay in forwarding the Express Report to the Illaka
Magistrate was conceined, it must also be noted that in the evidence of PW.
15 he stated that in the Despatch Register on 27th June, 1997, itselfa mention
was made to the effect that he handed it over to the Head Constable Narendra
Chuahan for delivering it to the Magistrate which cannot be doubted, inasmuch
as, we do not find any suggestion having been put to him that as to what
transpired after he directed the said Head Constable to deliver it to the Illaka

_Magistratc. Further, the lllaka Magistrate was in Panna, which is 60 kms. -

away from the place of occurrence. In any event, even assuming the delay did
really happen in forwarding the Express Report, we find that such a delay has
not caused any serious prejudice to the appellants. In this context, reliance
was placed on the decisions of this Court reported in Pala Singh v. State of
Punjab (1972) 2 SCC 640, para 8 State of Karnatakav. Moin Patel (1996)
8 SCC 167 Paras 15 and 16, Bhajan Singh @ Harbhajan Singh & Ors. v.
State of Haryana (2011) 7 SCC 421 Paras 29 and 36, which decisions fully
support the stand of the respondents. We only refer to the last of the said
decisions wherein in paras 29 an'(sic:and) 36 it has been held as under:-

“29.  Itis not that as if every delay in sending the report
fo the Magistrate would necessarily lead to the inference
that the FIR has not been-lodged at the time stated or has
been ante-timed or ante-dated or investigation is not fair
and forthright. Every such delay is not fatal unless
prejudice to the accused is shown. The expression
“forthwith” mentioned there in does not mean that the
prosecution is required to explain delay of every hour in
sending the FIR to the Magistrate. In a given case, if
number of dead and injured persons is very high, delay in
dispatching the report is natural. Of course, the same is to
be sent within reasonable time in the prevalent
circumstances. :

36. The evidence of the stamped witness must be given
due weightage as his presence on the place of occurrence
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cannot be doubted. His statement is generally considered
fo be very reliable and it is unlikely that he has spared the

actual assailant in order to falsely implicate someone else.

The testimony of an injured witness has its own relevancy
and efficacy as he has sustained injuries at the time and
place of occurrence and this lends support to his testiniony
that he was present at the time of occurrence. Thus, the
testimony of an infured witness is accorded a special status
in law. Such a witness comes with a built-in guarantee of
his presence at the scene of the crime and is unlikely to
spare his actual assailant(s) in order to falsely implicate

someone. “Convincing evidence is required to discredit an
infured witness.” Thus, the evidence of an injured wilness
should be relied upon unless there are grounds for the

rejection of his evidence on the basis of major
contradictions and discrepancies therein. (Vide Abdul
Sayeed v. State of MLP. (2010) 10 SCC 259; Kailas v. State
of Maharashtra (2011) 1 SCC 793; Durbal v. State of U.P.

(2011) 2 SCC 676 and State of U.P. v. Naresh (2011) 4
SCC 324.)”

19.  Asfaras minor discrepancies noted and pointed out by learned counsel
for the appellants are concerned, here again we find that such discrepancies
does not in any way seriously impinge on the judgment impugned in these
appeals.

20.  Asfarasthe submissions made based on the injuries, we do not find
any scope to interfere with the decision in the impugned judgment on that
score inasmuch as on a detailed reading of evidence of P.W. 10, we find that
his evidence fully supported the case of the prosecution in regard to the nature
of injuries inflicted upon the deceased on his hand by the appellants and it was
also further supported by the weapons which were recovered at the instance
of the appellants. For all the above reasons, we do not find any merit in these
appeals and the same are dismissed.

Appeal dismissed.
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FULL BENCH :
Before Mr. Justice A.M. Khanwilkar, Chief Justice, Mr. Justice
Shantanu Kemkar & Mr. Justice J.K. Maheshwari
F.A.No. 514/2012 (Jabalpur) decided on 15 September, 2015

TECHNOFAB ENGINEERING LIMITED (M/S) ' ...Appellant
Vs.
BHARAT HEAVY ELECTRICALS LIMITED & OrS. ...Respondents

(Alongw1thFA No0.1134/2012 & M.A. No. 1774/2011)

Court Fees Act (7 of 1870), Schedule I Article I- A [As
substituted by Court Fee (M.P. Amendment) Act (6 of 2008), w.e.f.
2-4-2008] - Amendment is a beneficial legislation - Benefit of upper
limit of Court Fees prescribed by the Amendment Act, must be applied
uniformly to all litigantsinstituting their claim after 02-04-2008 - Be it
in the form of plaint before the subordinate court or memorandum of
appeal before the High Court, as the case may be - Being beneficial
court fee regime - Reference answered accordingly. . (Para 18)
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Cases referred :

2009 (4) MPLJ 50, AIR 1960 SC 980, MA No.2110/2008 decided
on 25.6.2008, 1980 MPLJ 801, 2002 (1) MPLJ 168, (1978) 4 SCC 15,
1989 Supp (1) SCC 696, AIR 1977 SC 879, (2004) 8 SCC 1, (2011) 8
SCC 737, 1983 JLJ 385 (Full Bench), 1989 JLJ 675, AIR 1955 Bombay
287, AIR 1955 (Bombay) 332, AIR 1953 SC 221, AIR 1957 SC 540, 1956

'NL1J 382, 1980 MPLJ 801.

. Rajendra Tiwari with Varun Kumar, for the appellant in F.A. No.
514/2012.



652 Technofab Engg. Ltd. (M/s) Vs. BHEL (FB) ' LL.R.[2016]M.P.

S.K. Rao with 4jit Agrawal, Sanjiv Kumar Chaturvedi & Vineet
Kumar Pandey, for the appellant in F.A. No.1134/2012. .
R.K. Sanghi with Kapil Patwardhan, for the appellant in M. A. No.
1774/2011, '
Ravish Chandra Agrawal, A.G. with Amit Seth, G/A. for the
respondents/State. .

JUDGMENT

The Judgment of the Court was. delivered by :
A.M. KHANWILKAR, C.J. :- These matters have been referred by the Division
Bench forreconsideration of the principle expounded in the decision of Division
Bench of our High Court in the case of Fatehchand vs. Land Acquisition
and Rehabilitation Officer and others". '

2. The questions to be considered by the Full Bench have been formulated
by the Division Bench in F.A. No.514/2012 and F.A. No.1134/2012 vide
order dated 28.11.2014, as follows:- .

“l.  Whether the ratio of the decision in Fateh Chand Supra
(supra) is correct?

2. Whether the decision of the Supreme Court in the State
of Bombay vs. M/s, Supreme General Films Exchange Limited,
AIR 1960 SC 980 has application to Article 1-A of Schedule
[ to the Court Fees Act, 1870 as amended by Court Fees
(Madhya Pradesh Amendment) Act, 20087

3. M.A. No.1774/2011 has been ordered to be heard analogously with
the two appeals vide order dated 01.09.2015, hearing whereof was already
in progress on the aforesaid two questions. As similar question was ordered
to be considered by the Larger Bench even in the said appeal, request made
by the counsel for the appellant in this appeal was acceded to on clear
understanding that the appellant in this appeal will not ask for adjournment of
the case which was already in progress before the Full Bench, merely because
his appeal has now been ordered to be heard analogously. That condition was
accepted by the counsel for the appellant in the said appeal.

4. Accordingly, hearing in all the three appeals finally concluded on
07.09.2015 and was reserved for recording opinion on the two questions

L 2009 (4)M.P.L.J 50
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referred to us for consideration. '

5. The questions posed by the Division Bench, are in the appeals filed
before this Court, arising from the judgment and decree or order passed by
the subordinate Court in suit/proceedings instituted prior to 02.04.2008 —
before coming into force of the Court Fees (Madhya Pradesh Amendment)
Act, 2008 (No.6 of 2008). In each of these cases, the suit/proceedings so

* filed have been decided by the subordinate Court after coming into force of

the Amendment Act. In that background, the appellant claims that since the
cause to present the appeal before this Court arose after coming into force of
Amendment Act of 2008, which is more beneficial legislation to the appellant,
providing for upper limit of Court Fees to be paid on the memorandum of
appeal, the appellant cannot be charged Court Fees on the basis of unamended
provisions.

6. = Thisvery question was considered by the Division Bench of our High
Court in the case of Fatehchand (supra). The Division Bench opined that the
Amendment Act was not made retrospective ih nature either expressly or impliedly.
In absence thereof, it was required to be treated as prospective in nature. Relying
on the decision of the Supreme Court in the case of State of Bombay vs. M/s
Supreme General Films Exchange Ltd.? and the decision of the Division Bench

of our High Court in the case of Smt. Supriya Kathand and others vs. Shri Lal

Singh and others® and two Single Judge judgments in Dinaji Tukaram Pawar
vs. Jiwanlal Pawar? and Chairman, Gramin Vidyut Sahkari Samiti and others

" vs. Rajesh Kushwaha and others®, held that the amended provision had no

applicability to appeals filed after the amendment arising out of the suit instituted

 prior to the amendment, The Division Bench distinguished the decision of the

Supreme Court in Lakshmi Ammal vs. K. M. Madhavakrishnan and others®
and answered the issue against the appellant holding that the appellant, who
incidentally files the appeal, after the Amendment of 2008, was not entitled to get

the benefit of upper limit of Court Fees. But, would be liable to pay ad valorem

Court Fees as per the unamended provisions. The correctness of this view is the
subject matter before us.

7. Concededly, the conclusion and opinion recorded by the Division
Bench in Fatehchand's case (supra) is, essentially, on the principle stated by

2 AIR19605C980 3. MANO0.2110/2008 decided on 25.6.2008
4. 980MPLIS01 5. 2002(1)MPLJ 168
6. (1978)4S5CC15 .

i
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the Supreme Court in the case of State of Bombay (supra). Just as the Division,
Bench relied on the said decision, even the other decisions referred to by the
Division Bench in Fatehchand s case (supra), of this Court, of Division Bench
and Single Bench respectively, essentially, rely on the principle stated in the
case of State of Bombay (supra) of the Supreme Court, referred to above.
Let us, therefore, straightaway turn to the decision of the Supreme Court.

8. Notably, the matter before the Supreme Court arose from the decision
of the Bombay High Court where the argument was in relatio to the amended
provision “enhancing the Court Fees”. That was obviously a converse situation.
In other words, the unamended provision regarding the Court Fees amount
was more beneficial to the plaintiff. By amendment, however, the Court Fees
amount, on the same claim, was enhanced precipitously. In the context of that
amendment, the Supreme Court considered the argument of the plaintiff. The
Supreme Court held that right of appeal is a substantive right which vests in a
litigant at the date of the filing of the suit, and cannot be taken away unless the
legislature expressly or by necessary intendment says so; furthermore, an appeal
is a continuation of the suit, and it is not merely that a right of appeal cannot be
taken away by a procedural enactment which is not made retrospective, but
the right cannot be impaired or imperiled nor can new conditions be attached
to the filing of the appeal; “nor can a condition already existing be made more
onerous or more stringent so as to affect the right of appeal arising out of a
suit instituted prior to the amendment”.

S. Indeed, in paragraph No.8 of the reported decision, the Supreme
Court has unambiguously mentioned the core controversy examined by it. It
was in respect of grievance of the plaintiff/appellant about impairment of the
right of appeal by imposing a more stringent or onerous condition thereon, is
not a matter of procedure only or is it a matter of substantive right? In paragraph
12 after analyzing the arguments and the decisions pressed 1nto service, by
the parties, the Supreme Court concluded thus:-

“12. It is thus clear that in a long line of decisions approved by ‘
this Court and at least in one given by this Court, it has been

held that an impairment of the right of appeal by putting a new

restriction thereon or imposing a more onerous condition is
not a matter of procedure only: it impairs or imperils a

substantive right and an enactment which does so is not

retrospective unless it says so expressly or by necessary

»
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" intendment,” '
(emphasis supplied)

10.  Indubitably, the right of appeal is a substantive right. Further, it vests
in the litigant on the date of filing of the suit. That vested remedy cannot be
taken away directly or indirectly by putting a new condition which is more
onerous, unless the legislature expressly or by necessary intendment makes
that provision. In our considered opinion, this Supreme Court decision is not
an authority on the proposition that the quantum of Court Fees specified on
the date of filing of the suit, even though much higher and irrational, must
govern the filing of an appeal by the party to the said suit/proceedings before
the superior Court, notwithstanding the beneficial legislation introduced in the
shape of amendment to the Court Fees Act to rationalize the Court Fees
leviable on such proceedings.

11.  Providing for upper limit of Court Fees instead of ad valorem Court
Fees is not only a measure of rationalization of Court Fees, but a just and
proper approach to expatriate and dissipate the cause of discrimination and
to uphold the rights guaranteed to the litigating public under Articles 14 and
21 of the Constitution of India - of easy access to justice by making it cost
effective and in particular restricted Court Fees in the form of upper limit
therefor. :

12. The decision in the case of State of Bombay (supra), as aforesaid,
deals with a converse position wherein by virtue of amendment, the legislature
precipitously enhanced the Court Fees amount making it more stringent or
onerous condition affecting and impairing or imperiling the vested right of the
litigant. That logic will have no application to a situation where the amendment
is a beneficial legislation and is intended to remove the mischief caused to the
litigant due to recovery of irrational Court Fees in the form of ad valorem
Court Fees, without prescribing any upper limit therefor.

13.  Withutmost respect to the Division Bench, the decision in the case of
State of Bombay (supra) is not an authority for interpreting the amended
provisions introduced by the M.P. Amendment Act of 2008. Just as the Division
Bench in the case of Fatehchand (supra) has relied on the principle stated in
the case of State of Bombay (supra), even the other decisions referred to in
Fatehchand s case (supra) of Division Bench and Single Bench of this Court,
proceeded on the same erroneous basis. -
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14.  We may now usefully refer to the Court-Fees (Madhya Pradesh
Amendment) Act, 2008 (No.6 of 2008). Section 2 of the Amendment Act
postulates that the Court Fees Act, 1970 (Cent. Act No.7 of 1870) in its
application to the State of Madhya Pradesh be amended in the manner
mentioned therein. Section 3 of the Amendment Act with which we are
concerned, reads thus:- '

%3, Amendment of Schedule I.— In Schedule I to the
- principal Act, for Article 1-A, the following article shall be

substituted, namely : —
“1-A. Plaint, Whenthe amountor . Twelve percent
written statement value of the subject subjectto a
pleading a set-offor  matter in dispute minimum of one
counter claim, or does notexceed five  hundred rupees.
memorandum of lacs rupees.
appeal (not
otherwise provided When suchamountor  Sixty thousand
for in this Act) value exceeds five rupees plus seven
presented to any lacs rupees but does percent on the
Civil or Revenue - not exceed ten lacs amount or value
Court except those rupees. in excess of five
mentioned in lacs rupees.
‘Section 3.
When suchamountor  Ninety five thousand
- value exceeds ten rupees plus three
lacs rupees. : percent on the amount
or value in excess of
ten lacs rupees subject to
a maximum of one
lac and fifty
) thousand rupees.
Provided that minimum
‘feeleviableona
memorandum of
appeal shall be one
_hundred rupees.”

(emphasis supplied)
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15  The statement of objects and reasons necessitating the above
amendment reads thus:-

“Statement of objects and reasons.—In order to

rationalize the court fees leviable on plaint, written statement

‘pleading a set-off or counter-claim. or memorandum of appeal -

presented to any Civil or Revenue Court, it is decided to amend
Article 1-A of Schedule I to the Court-fees Act, 1870 (No.7

. of 1870) in its application to the State of Madhya Pradesh.

2, At present incidences of dishounoured cheques are in
abundance and there is no provision of levy of court fees in
such complaints. Therefore, it is decided to levy court fees on
application or complaint of an offence triable under Section
138 of the Negotiable Instruments Act, 1881 (No. 26 of 188 13,
by suitable amendment of Article 1 of Schedule II to the
. principal Act in its application to the State of Madhya Pradesh.

3. It is also decided to provide for levy of couft fees on

memorandum of appeal when presented to the High Court by
the Claimant for enhancement of award passed by the Motor
Accident Claims Tribunal, by suitable amendment of Article

11 of Schedule Il to the principal Act in 1ts application to the
State of Madhva Pradesh. ° - -

4. Hence this Bill.”

" (emphasis supplied)

16.  Afortiori, we are fortified in our opinion that the Amendment of 2008
vide Amendment M.P. Act No.6 0of 2008 is a beneficial legislation and also
intends to remove the mischief caused to the litigating public because of ad
valorem Court Fees without any upper limit therefor. The Division Bench in
Fatehchand s case (supra) has no doubt distinguished the decision in Lakshmi
Ammal (supra) but the principle underlying the said decision would apply on
all fours for interpretation of amended provisions of 2008. In that, the Court
Fee, if-it seriously restricts the rights of a person to seek his remedies in
courts of justice, should be strictly construed. That, access to justice is the
basis of the legal system. Further, when there is a doubt, reasonable, of course,
the benefit must go to the litigating public who says'that lesser court fee alone
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17.  Besides this decision, it may be useful to advert to another Supreme
Court decision in the case of P. M. Ashwathanarayana Setty and others vs.
State of Karnataka and others’. In that case, the Supreme Court was called
upon to consider the question about the legality of the levy of court fees— ad
valorem on the value or amount of the subject matter of suits and appeals
without any prescription of upper limit in the concerned States (Karnataka, .
Rajasthan and Maharashtra) enactments. The point no.(d) considered by the
Supreme Court in this decision, as articulated in paragraph 31 of the judgment,
is more or less similar to the issue that arises for our consideration. That has
been considered in paragraph 90 to 94 and answered in the following words:-

“90.- Intheappeal of the State of Maharashtra arising out
of the Bombay Court Fees Act, 1959, the High Court has
struck down the impugned provisions on the ground that the
levy of court fee on proceedings for grant of probate and letters-
of administration advalorem without the upper limit prescribed
for all other litigants—the court fee in the present case amounts
to Rs.6,14,814 —is discriminatory. The High Court has also
held that, there is no intelligible or rational differentia between

- the two classes of litigation and that having regard to the fact
that what is recovered is a fee. the purported classification has -
no rational nexus to the object. The argument was noticed by
the Learned Single Judge thus:

"Petitioners next contend that the impugried clause
discriminates as between different types of suiters and
that there is no justification for this discrimination.

_Plaintiffs who go to civil courts claiming decrees are
not required to pay court-fees in excess of Rs.15,000.
This is irrespective of the amounts claimed over and

. above Rs.15 lacs. As against this, persons claiming
probates have no such relief in the form of an upper
limit to fee payable."

91.  This contention was accepted by the Learned
Single Judge who has upheld the appeal. Indeed, where a

7. 1989 Supp (1) SCC 696
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proceeding for grant of probate and letters of administration
becomes a contentious matter, it is registered as a suit and
proceeded with accordingly. If in respect of all other suits of
whatever nature and complexity an upper limit of Rs.15,000
on the court fees is fixed, there is no logical justification for
singling out this proceeding for an ad valorem impost without
the benefit of some upper limit prescribed by the same statute
. respecting all other litigants. Neither before the High Court —
nor before us here — was the impost sought to be supported
or justified as something other than a mere fee. levy of which
is otherwise within the State's power or as separate 'fee”from
another distinct source. It is purported to be collected and

sought to be justified only as court fee and nothing else.

92.  The discrimination brought about by the statute,
in our opinion, fails to pass the Constitutional master as rightly
pointed out by the ngh Court. The ngh Court, in our opinion
nghtly, held:

o "There is no answer to _this contention,
except that the legislature has not thought it fit to grant

~ reliefto the seekers of probates, whereas plaintiffs in

~ civil suits were thought deserving of such an upper limit.

. The discrimination is a piece of class legislation
prohibited by the guarantee of equal protection of laws
embodied in Article 14 of the Constitution. On this

- ground also item 10 cannot be sustained "

93.  We approve this reasoning of the High Court
and the deciston of the High Court is sustained on this ground
alone. In view of this any other ground urged against the
constltutlonahty of the levy is unnecessary to be exammed

94.  Contention (d) is accordingly held an answer
against the appellant and the appeals preferred by the State of
Maharashtra are liable to be and are hereby dismissed.”

In para 98 the Court observed thus:- _
“98. Thoughwe have abstamed from striking down -
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the legislation, yet, it appears to us that immedjate steps are
called for and are imperative to rationalise the levies. In doing

so the States should realise the desirability of levying on the
initial slab of the subject matter — say upto Rs.15,000 —a
nominal court-fees not exceeding 2 to 2-1/2 per cent so that
small claims are not priced out of courts. "Those who have
less in life” it is said “should have more in law" . Claims in excess
0f Rs.15,000 might admit of an ad volorem (sic:valorem ) levy
at rates which, preferably, should not exceed 7-1/2 per cent
subject further to an upper limit which, having regard to all
circumstances, could be envisaged at Rs.75,000. The upper
limit even prior to 1974 under the ‘Bombay Act’ was Rs.15,000
and prior to 1961 under the ‘Rajasthan Act' at Rs.7500. Having

regard to steep inflation over the two decades the upper limit

could perhaps go upto Rs.75.000. After that limit is reached.
it is appropriate to impose on gradually increasing slabs of the

value of the subject matter. progressively decreasing rates, say
from 7-1/2 per cent down to 1/2 per cent in graduated scales.

The governments concerned should bestow attention on these
matters and bring about a rationalisation of the levies.”

(emphasis supplied)

18.  The principle underlying this decision would apply on all fours for
considering the argument as to whether the litigating public in the State of
Madhya Pradesh must be compelled and strong-armed to pay court fee on ad
valorem basis without any upper limit, even though remedy of appeal became
available to them after coming into force of M.P. Act No.6 of 2008 w.e.f.
02.04.2008. The answer is an emphatic “No”. The State must not only bear
in mind the unimpeachable words of the Supreme Court that, those who have
less in life should have more in law, but also the inviolable policy of impost of
Court Fee must be just, fair and rational. For, irrational Court Fees (ad valorem
basis without any upper limit), is bound to dissuade the have-nots or persons
coming from the humble background, who have to work to make both ends
meet. They anyway have to come to the Court for resolution of their disputes,
not by choice. Qur Constitution enjoins the State to guarantee socialist
dispensation, besides ensuring that its action and law should be non-
discriminatory, non-arbitrary, just and fair. Further, viewed from the prism of

w
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- Article 14 of the Constitution of India, if a person files the original suit/

proceeding before the trial Court after coming into force of the Amendment
Act on 02.04.2008, gets the advantage of the provision of upper limit of -
Court Fees. But, that benefit, if not extended to another person, who, perforce,

_ isrequired to file a memorandum of appeal before the Higli Court on or after

{(2.04.2008 in respect of identical subject matter, would result in treating
equals as unequals. Both must be considered as equals for the limited purpose
of extending benefit of amended provision regarding upper limit of Court Fees,
having approached the Court after the coming into force of the amendment,
to get justice in relation to similar subject matter — albeit the form of
proceedings may be different. Else, the latter (who files appeal) will be obliged
to pay Court Fees on ad valorem basis absent any upper limit, as per the
unamended provision. In the context of the amended provision (beneficial
legislation), the condition in the unamended ptovision attached to the remedy ..
of appeal becomes more onerous to him. Viewed thus, the interpretation of
the amended provision under consideration, given by the Division Bench,
inevitably, results in amendment becoming a class legislation, prohibited by
guarantee of equal protection of laws embodied in Article 14 of the
Constitution. In our opinion, the benefit of upper limit of Court Fees prescribed
by the Amendment Act, must be applied uniformly to all litigants instituting
their claim after 02.04.2008 — be it in the form of plaint before the subordinate -
Court or memorandum of appeal before the High Court, as the case may be
—being beneficial Court Fee regime.

19.  Accordingly, the two questions articulated for our consideration, will
have to be answered in favour of the appellants, who have or would institute .
appeal in the Civil Court or Revenue Court after coming into force of the
M.P, Act No.6 of 2008 w.e.f. 02.04.2008, substituting Article 1-A of Schedule
I of the Court Fees Act, 1870-as applicable to the State of Madhya Pradesh,
irrespective of the fact that the original suit/proceedings instituted inrelation
to the said remedy was filed prior to the coming into force of the said Act.

20.  Besides the logic applicable to the amended Article 1-A of Schedule-
Iof the Act, referred to above, there is yet another argument canvassed by --
the counsel for the appellants, which commends to us. The argument proceeds
that the intent behind the Amendment Act, 2008 being M.P. Act No.6 of

~ 2008 was to substitute Article 1-A, as is explicitly mentioned in Section 3 of

the said Act; and not to amend the existing provision, as such. We find force -
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in this submission. As it is a case of substitution, in view of the exposition of
the Supreme Court in para 15 onwards in the case of State of Maharashtra
vs. The Central Provinces Manganese Ore Co. Ltd.?, the amended provision
results in repeal and replacement of a legislative provision by a fresh enactment,
as in this case. The same view has been taken in the case of Zile Singh vs.
State of Haryana and others®. In para 24 the Supreme Court observed that
the substitution of one text for the other pre-existing text is one of the known
and well-recognised practices employed in legislative drafting. “Substitution”

has to.be distinguished from “supersession” or a mere repeal of an existing

provision. In para 25 the Court observed thus:-

\
“25. Substitution of a provision results in repeal of

the earlier provision and its replacement by the new provision
(Principles of Statutory Interpretation, ibid, p.565). If any
authority is needed in support of the proposition, it isto be
found in West U.P. Sugar Mills Assn. v. State of U.P., State
of Rajasthan v. Mangilal Pindwal, Koteswar Vittal Kamath
v. K. Rangappa Baliga and Co. and A.L.V.R.S.T. Veerappa -
Chettiar v. S. Michael. In West U.P. Sugar Mills Assn. case

"a three- Judge Bench of this Court held that the State
Government by substituting the new rule in place of the old
one riever intended to keep alive the old rule. Having regard
to the totality of the circumstances centering around the issue
the Court held that the substitution had the effect of just deleting
the old rule and making the new rule operative. In Mangilal
Pindwal case this Court upheld the legislative practice of an
amendment by substitution being incorporated in the text.of a
statute which had ceased to exist and held that the substitution
would have the effect of amending the operation of law during
the period in which it was in force. In Koteswar case a three-
Judge Bench of this Court emphasized the distinction between .
“supersession” of a rule and “substitution” of a rule and held
that the process of substitution consists-of two steps : first, the
old rule is made to cease to exist and, next, the new rule is

~ brought into existence in its place.”

8. AIR 1977 8C 879 9. (2004)8SCC1

-
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Also see State of Tamil Nadu and others vs. K. Shyam Sunder and
others', para 55: ' .

“55, In Staté of Rajasthan v. Mangilal Pindwal,
this Court held that when the statute is amended, the process
of substation of statutory provisions consists of two parts:

(i) the old rule is made to cease to exist;

(i) the new rule is brought into existence in its
place.

In other words, the substitution of a provision results in repeal

of the earlier provision and its replacement by the new

provision. (See also Koteswar Vittal Kamath v. K. Rangappa
" Baliga & Co.).”

(emphasis supplied)

21. As aresult, we hold that the decision of the Division Bench in the
case of Fatehchand (supra) does not lay down the correct legal position.
Further, we hold that the principle expounded by the Supreme Court in State
of Bombay (supra) is inapplicable to the fact situation arising on account of
the amended provisions, which are more beneficial to the litigating public in
the State of Madhya Pradesh; and not onerous, much less more onerous
condition so as to result in impairment or imperilment of the substantive right
of remedy of appeal of the concerned appeliant.

22.  Two other questions arose for our consideration. The first was about
the efficacy of “comma (,)” inserted in the amended Article 1-A of Schedule
[ after the word expression “counter claim” and before the expression “or
memorandum”. However, that question need not detain us because of the
Hindi version of the official Act which does not contain such “,” at the given
place. In view of the provisions in the Madhya Pradesh Official Language
Act, 1957 (M.P. Act No.5 of 1958), in particular, Section 3 thereof, we may
have to accept the Hindi publication as more authentic and prefer the same.
Section 3 of the Act of 1957 reads thus:- :

10. (2011)88SCC737
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“3. Official language for official purposes of the
State.—[1]  Subject as hereinafter provided, Hindi shall be
the official language of the State for all purposes except such
purposes as are specifically excluded by the Constitution and

in respect of such matters as may be specified by Government
from time to time by notification. -

[(2)  The form of numerals to be used for the official purposes
of the State shall be the Devanagari form of numerals:

Provided that the State Government may, by
notification, authorize the use of the international form of Indian
numerals for any official purpose of the State.]”

23.  TheFull Bench of our High Court in the case of Mangilal and another
vs. Board of Revenue, M.P. and others" has authoritatively held that after
the enactment of the Madhya Pradesh Official Language Act, 1957, the Hindj_
version published, be relied in a case of doubt. The Full Bench has considered
the provisions of the Madhya Pradesh Official Language Act as also Article

+ 345 of the Constitution of India while answering the question considered in
that behalf. ‘

24, Qur attention was invited to the decision of the Division Bench of our .

High Court in the case of Vikramsingh and others vs. Collector, Dewas
and others'. This decision, no doubt, refers to the exposition of the Full
Bench in the case of Mangilal (supra) but has distinguished the same on the
ground that the Court was concerned with a notification and not question of
any interpretation involved in it. -

25.  Bethatas it may, the other incidental question, which arose for our
consideration, was in the context of the expression used in Article 1-A of
Schedule-T as “Civil Court”. The expression “Civil Court” has not been defined
in the Court Fees Act or for that matter in the Civil Procedure Code, as such.
The question posed was whether the High Couirt can be considered as a Civil
Court. This doubt has been answered by relying on the definition of High
Court as given in the General Clauses Act, 1897. Section 3(25) defines the
expression “High Court” which reads thus:-

“(25) “High Court”, used with reference to civil proceedings,

11. 1983 JLJ 385 (Full Bench) ‘ 12, 1989 JLIGT75
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shall mean the highest Civil Court of appeal (not includihg the
Supreme Court) in the part of India in which the Act or
Regulation containing the expression operates.”

26.  Inview ofthis definition, the expression “Civil Court” occurring in
Article 1-A of Schedule-I encompasses the High Court being the highest civil
court of appeal (not including the Supreme Court) in the part of India (the
State of Madhya Pradesh) to which the Court Fees Act operates, as is
applicable to the State of Madhya Pradesh.

27.  Although, the counsel appearing for the respective parties have invited
our attention to other decisions which, however, we find it to be only repetitive.
Nevertheless, we may refer to the same for the sake of completing the record,
without analyzing in detail. The learned Advocate General has additionally
placed reliance In re Reference under S. 5, Court-fees Act® and of the
Division Bench in Sawaldas Madhavdas vs. Arati Cotton Mills Ltd ", which
decisions have been considered by the Supreme Court in the case of State of
Bombay (supra).

28.  Reliance was also placed on the decision in the case of Messrs.
Hoosein Kasam Dada (India) Lid. vs. The State of Madhya Pradesh and
others® on the proposition that amendment does not apply to proceedings
commenced before amendment. For the same reasons, as recorded while
analyzing the decision of the State of Bombay (supra), even this decision will
be of no avail and is not an authority on the proposition answered by us.

29.  Reliance was also placed on the decision of the Supreme Court in
Garikapati Veeraya vs. N. Subbiah Choudhry and others'® to buttress the
contention that suit filed before the specified date, gives rise to vested right of
appeal and that right of appeal is not a mere matter of procedure but is a
substantive right. We have already considered this aspect and also find that
the principle expounded in this decision, in no way, alter the interpretation of
Article 1-A in Schedule-I as amended by M.P. Act No.6 of 2008. We have
already analyzed this aspect in the earlier paragraphs of the judgment in detail.

30.  Reliance was also placed on the decision of Division Bench in the
case of Arjuna Govinda (Plaintiff) vs. Amrita and others". This decision

13 AIR 1955 BOMBAY 287 14.  AIR 1955 (Bombay) 332
15.  AIR1953 8C221 16. AIRI1957SC540
17. 1956 NLI382
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is on the same lines as in the case of State of Bombay (supra). In that, the
amendment of Court Fees Act resulted in enhancement of Court Fees and not

“beneficial to the litigating public, as is in this case. Accordingly, even this
judgment, for the same reasons, will be of no avail in answering the questions
under consideration, being a converse case.

31.  Reliance was also placed on another decision of Full Bench reported
in the case of Radhakisan Laxminarayan Toshnival vs. Shridhar
Ramchandra Alshi and others®, The question considered in this decision
was right of appeal being a substantive and a vested right, cannot be taken
away by the rule making powers of the High Court and in any event the
amended rule was not expressly made retrospective, it cannot affect the
pending appeals. The logic considered in the said decision is not strictly
applicable to the questions considered in the context of the amendment to the
provisions of the Court Fees Act, making it more favourable and beneficial to
the litigating public for resorting to the remedy of appeal against the decision
rendered by the subordinate Coitrt in the original proceedings/suit instituted
prior to 02.04.2008. We may make it clear that the view taken by us necessarily
applies to all appeals filed or to be filed in the Civil or Revenue Court after the
cut off date, i.e., coming into the force of M.P. Act No.6 of 2008 w.e.f.
02.04.2008.

32.  Wedonotintend to examine any other situation as that does not arise
for our consideration.

33.  Reliance has also been placed by the learned Advocate General on
the decision of the Single Judge of our High Court in the cases of Dingji
Tukaram Pawar vs. Jiwanlal® and Chairman, Gramin Vidyut Sahkari
Samiti Maryadit (supra). For the view that we have taken to overturn the
opinion of the Division Bench, for the same reasons, even these decisions will
have to be held as not laying down the correct position of law; and to have
misapplied the exposition of the Supreme Court in State of Bombay (supra),
which decision deals with a converse situation of enhanced Court Fees, making
it more onerous to the litigant for resorting to remedy of appeal.

34.  We place a word of appreciation on record for the able assistance
given not only by the learned Advocate General and the Senior Counsels for
the appellants who have appeared before us but also by Shri R.X. Sanghi,

18.  AIR(37) 1950 Nagpur 177 (Full Bench)  19. 1980 MPL1J 801
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" Advocate, having filed the written submissions which enabled us to conclude

the hearing of the cases expeditiously. .

35. As the reference has been answered, the matters may now be placed

before the appropriate Court for further con51derat10n in accordance with
law. :

Order accbrd-in:gly
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WRIT APPEAL
Before Mr. Justtce Krishn Kumar Lahoti & Mr. Justice U.C.
] Maheshwari
W.A.No. 20/2013 (Jabalpur) decided on 24 January, 2014

MITHLESH RAI ~...Appellant
Vs.

STATEOFM.P. & ors. ~ ' ... Respondents

(Alongwith W.A. No.803/2012)

A. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhmtyam, M.P. 2005 (14 of 2006), Section 2 (1} and Penal Code (45
of 1860), Section 460 - Investigation by C.B.I. - Accused persons not
arrested inspite of information with regard to their involvement was
already collected - Case diary also appears to be tampered - Section
302 of IPC added 12 days after crime - Murder of four persons of the
same family - Considering the case diary entries, various police press
notes, inaction on the part of investigating agency in not taking action
against persons who had allegedly confessed their involvement in case
- Investigation not fair and impartial - Held - Fit case for fresh
investigation by C.B.1. - Appeal allowed. (Paras 23 to 27)

7 g ey (@ve ~rafis @t onfie) sffra, wy., 2005
(2006 FT 14). VT 2(1) CF 705 GIFGT (1860 FT 45). &”T 460 — . .373.
gTer sy — ARgEwATr B faw 819 ¥ SN wwd € yaae 5
WM @ 9lae(E S8 RRUAR ¢ 541 1 — 39 s |l seu1s fear
ST ¥Pe Bl € — A o 12 faa @ ueEr o 302 ArE . @iy .
T — U& 8 TRER @ 7R =fyaal 39 w1 — 29 s o afafkeat, oF
gfaw A9 wite & fEriwra, 99 afygal @ faeg o 5 #Rm v w
arrel ¥ o Whraal Fqd X 99 o, srfaE 7 53 W 9 e
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! @) eddar gee Bl # - Prwg ve sfuyg s T —
AffraiRe — WA, g7 ™ AR B amdwor Y o= 2g wwgE
YT — e FoR |

B. Constitution - Article 226 - Whether investigation of a
criminal case by State Agency is open to judicial review in the writ
jurisdiction - Held - Yes, if rights as enshrined under the Constitution
are violated by the authorities. (Para 28)

W 9RYIT — T 226 — ¥ Re afteer @ aalq,
fodll 1fds® gavor 4 5w aftewor g7 fad o @ swwr @ =nfyw
yifaeiss &1 wdaar € - afafeifRe - & ofy sifeREy g
dfgar A et ARy o1 Sewas far war 2

C. Constitution - Article 226 - Whether fresh investigation
through independent agency like C.B.L can be ordered without consent

of the State - Held -Yes, in an exceptional situation it can be ordered.
(Para 28)

7T TG —~ Je8'T 226 — T ISW B geAla @ fa=w AL
AR, A9 Wad afERer F A ¥ @ AR @ amwer e 9 2
AR frar o 9ear @ — AfPEiRT — 37, smuafys aRfRefy ¥ ¢wr
Imf¥a fFar wir wwear €

Cases referred :
(2010) 3 SCC 571, 2009 Vol. 1 SCC 441, (2011) 12 SCC 328.

Adarshmuni Trivedi with S.K. Mishra, for the appellant in W.A. No.
20/2013. :

Parag Chaturvedi, for the appellant in W.A. No. 803/2012.
Piyush Dharmadhikari, G.A. for the respondent Nos. 1 to 4.

ORDER

The Order of the Court was  delivered by :
U.C. MAHESHWARY, J. :- This order shall govern the disposal of the aforesaid
both the Intra Court Writ appeals.

2. The appellants have filed their respective W.A. No. 20 0£2013 and
W.A. No. 803 0f 2012 being aggrieved by the order dated 17.5.2012 passed
by the learned Single Bench in W.P. No. 7426 of 2012 whereby their joint
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- petition filed under Article 226/227 of the Constitution of India to issue the

appropriate writ for the following reliefs has been dismissed:-

1. To issue a writ of Mandamus and command the respondents
and call the entire records of the investigation related to crime
no. 50/2012 of police station Kotwali Umariya, district
Umariya 460 of IPC, 1nc1dent dated intervening night of
17.2.2012:

2. To direct the CBI established under the Delhi Special Police
Establishment Act, to carry out the fresh investigation of the
Chandrika Rai and his family murder case dated 17.2.2012.

3. And pass such other and further order which this Hon'ble
Court deems fit and proper.

3. For the convenience the name of the aforesaid appellants, Santan Rai
@ Pappu Rai and Mithlesh Rai respectively are hereinafter referred as "the —
petitioner nos. 1 and 2" respectively or "petitioners" as stated in the impugned .
order.

4. The appellants had filed the writ petition with their joint names
contending that deceased Chandrika Rai, the brother of petitioner no. 2, the
brother in law of the petitioner no. 1, was fearless and dynamic journalist of
Umaria. He had waged the war against the Coal and Bhoo Mafias of Shahdol
and Umaria region, so also against their protectors, the local politicians by
publishing the news and articles against them. Due to such reasons, he was
subjected to threats for his life, inspite of that he had not left his principles and
had continued to publish the news and articles against such Mafias. On his
published news, the authorities had intercepted and seized the coal having the

‘worth 0f Rs.80,00,000/- when the same was being illegally transported by
- them. He had also published the news of illegal allotment of mining tender by

the authorities, on which the Chief Minister of the State had intervened in the
matter and had cancelled such tenders, In this regard, the copies of the news
paper cuttings were annexed with the petition as Annexure P-1.

5. Asperaverments, before his murder, he being a journalist was covermg
the news of kidnapping case of Anant J har1ya S/o Hamant Jhariya, the SDO
of PWD, Umaria. As on 15.2.2012 such Anant Jhariya, a seven years old
boy on his returning from the coaching class on the way was kxdnapped and
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thereafter his kidnappers had demanded five crores ransom from his father to
release such boy. In connection of such case, the deceased had collected
some material evidence against some very eminent persons of the society and
was on the verge of exposing them.

6. Due to collection of such material by Chandrika Rai under his fear the
kidnappers without taking any sum of ransom had left said child Anant Jhariya
at Beohari Railway Station. Besides this, on the basis of the news and articles
published at his instant in the newspapers as many as 58 cases were registered
by the administration against the persons involved in the illegal mining, Bhoo
Mafias and other related influential persons.

7. On 18.2.2012 the house of the deceased Chandrika Rai was found to
be locked upto the evening as nobody had come out from the house and none
was picking up the phone of Vinay Yadav, who continuously between 12.00
to 3.00 PM tried to contact the deceased, Chandrika Rai, on which Vinay
Yadav asked the petitioner no. 2, the younger brother of the deceased in this
regard, then he replied that the deceased might have gone to his farm house.
But thereafter Raju Sharma, Brijendra Tiwari and Santosh Gupta had reached
to the house of deceased and found it locked. Then at 6 o'clock in the evening
he called the petitioner no. 2, on his reaching, he had broken the lock and
entered in the house, where they had found that Chandrika Rai, his wife Smt.
Durga Rai and their son Jalaj Rai and daughter Nisha Rai were brutally
murdered and their bodies were lying in four different rooms and the rooms
. were massed. Thereafter on information of Mithlesh Rai, the Police Umaria
had registered the FIR as Crime No. 50/2012 against the unknown persons
only for the offence of Section 460 of IPC. Copy of such FIR is annexed with
the writ petition as Annexure P-3.

8. The deceased Chandrika Rai being a journalist was éxposing the white

collar criminals and due to that his entire family have been brutally murdered -

by the criminals and the Police were unable to solve the case, so the local
news papers and Journalist of all over country had published many articles
and criticized the working of local Police and also accused the State
Government for not providing the adequate security to Chandrika Rai who
was fighting against the Bhoo Mafias and Coal Mafias. In support of such
contention the copy of newspapers cutting are annexed with the petition as
Annexure P-4,

#
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0. Subsequent to registration of the offence in the course of investigation,
respondent no. 3 Superintendent of Police, Umaria organized a press
conference on 24.2.2012 and issued the press note, Annexure P-5 (with the
petition) by which he had claimed that the murder mistry of Chandrika Rai
and his family members has been solved. In such note, it was also stated that
the deceased Chandrika Rai was blackmailing the kidnappers of Anant Jharia
by giving threat to expose their names, therefore, such kidnappets had brutally
murdered the entire family of Chandrika Rai in the intervening night of 17th
and 18th of February 2012 between 10,30 PM to 1.00 AM and the Police
has arrested two accused namely Vidhya Niwas Tiwari and Amit sin gh who
have also confessed their crime. '

10.  Subsequent to aforesaid press note, the then Director General of Police,
Sri S.K. Raut had visited Umaria and refuted to accept the aforesaid story
found in primary investigation and had directed the respondent no.3,
Superintendent of Police to reinvestigate the matter, Thereafter on 29.2.201 2,
the respondent no. 3 had organized another press conference and issued fresh
press note stating that after collecting sufficient evidence , they had solved
the mistry of the alleged four murder case according to which the Driver of .
the deceased Chandrika Rai namely Ramesh Yadav on non fulfilling his demand
of money had murdered the entire family of such Chandrika Rai. He had also
robbed the house and stolen the ATM card and other articles and by using
such ATM card had withdrawn Rs.3000/- from the ATM of Union Bank of
India. It was further stated that the Police had arrested Ramesh Yadav and at
his instance also seized the mobile phone, ATM card and other things of the
deceased. Besides this, on disclosing information by Ramesh Yadav, at his
instance, the Police had also seized the other articles relating to the occurrence.
It was also claimed that Ramesh Yadav had confessed his crime, a copy of
such press note is annexed with the petition as Annexure P-6.

11. " Infurther averments of the petition, the aforesaid story put fourth in
second press note that "the alleged accused, Ramesh Yadav had demanded

~-some money from Chandrika Rai, on his refusal for the same, he had murdered

Chandrika Rai and at that time his wife Durga Rai and'children, Jalaj Rai and -
Nisha Rai were sleeping. After killing Chandrika Rai, he had murdered these
three persons by assaulting on their forehead with the Kamani Patta and Iron

Pipe and also used the scissor and fork in murder of Nisha Rai because she

was struggling." Such projected story was apparently suspicious, because of
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all the deceased were not only major but were having good health as they
could not be murdered by one person and it could also not be assumed that
none of them had made any noise. In such circumstance, the projected story
of press note that Ramesh Yadav assaulted 4-5 times to every deceased by
_ Kamani Patta and Iron Pipe and also used scissor and fork in murder of
Nisha Rai could not be prima facie believed to draw the interference that only
Ramesh Yadav had committed the murder of four persons.

12.  Apart from the aforesaid, the prosecution did not collect finger prints
of the culprits from the entire house. The investigation, to trace out the weapon
or articles used by the accused to open the Almirah and other lockers, was
also not carried out with proper approach. As per investigation carried out,
the dead body of Jalaj Rai was lying on his bed having the injuries on his head
but from the photograph; it is clear that there was no sign to assauit-on his
head. There was no blood stains on his white colour shirt. So in such a situation,
the entire investigation from the initial stage was not fair.

13." " The process of investigation adopted by the Police was not only
* suspicious and shallow but also not trustworthy. After arresting Ramesh Yadav
the Assistant Public Prosecutor moved an.application before the Judicial
Magistrate for grant of permission to carry out the Brain Mapping Test of
such accused for which he was also ready. Considering such application, the

- Magistrate had permitted such agency to carry out the Brain Mapping Test of _

such accused but subsequent to such permission, the Investigation Agency -
had not taken any-step to carry out such Brain Mapping test of the accused.

" 14. In view of the available evidence the approach of the Police
investigation was neither natural nor reliable. According to the postmortem
report of Nisha Rai, besides the injuries on her head, deep scratches on her
legs were found, the same could have been caused on holding her legs tightly
by some one and on making the assault on her head by another person. As the
Poliqe had also admitted that in her murder, various things, the iron rod, scissor
and fork were used. In the available, scenario it appears that more than six
persons were involved in the alleged crime and the impugned incident was
directly or indirectly connected with the aforesaid kidnapping case of Anant
Jharia and was the revengeful reaction either of such accused of kidnapping
case or of the persons of Bhoo Mafia and Coal Mafias.

15.  ltis beyond imagination that a servant who is graduate B.Sc. can
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commit the murder of entire family of his employer including the minor childrer..
It is also stated that the investigation of the case was not carried out fairly on
the correct line, therefore, the case requires fresh investigation through some
independent agency like CBI to trace out the actual culprits of the crime to
send them behind the bars. It'is further stated that in view of the aforesaid
shallow and weak type of Police investigation, the petitioners and other
different organizations had submitted their respective representations before
the competent duthorities of the State, including the Chief Minister, Director
General of Police, Home Minister with the request to carry-out the investigation
of the impugned crime through independent agency, like the Central Bureau
of Investigation. Copies of the same are annexed with the writ petltlon as
Annexure P-7. -

16.  Itappears from the record of writ petition that the impugned order of
dismissing the petition bas been passed at the initial stage of the case without
calling or filing any response/return on behalf of authorities of respondent
nos. 1 to 4, so also without calling the case diary of the impugned case, as we
have not found any averment in the impugned order showing that any averment
of the response/ return and the circumstances of the case diary were taken
into consideration. The entire order of the learned Single Bench appears to
be basedonly on the averments of the petition as well as of the papers annexed
with the same,

17. Being dis—satisﬁed with the dismissal order of the petition, the
petitioners nos. 2 and 1 with their respective Intra Court Appeals have come
to this court. In their respective appeal memos besides the aforesaid grounds,
some additional ground : that in the available scenario of the case the charge
sheet filed against said accused Ramesh Yadav being based on improper
investigation and contrary to procedure with intention to save the real culprits,

is not sustainable, is also taken in the writ appeal no. 20/2013. Such ground is
also raised on the basis of alleged extra judicial confession of the impleaded
accused Ramesh Yadav before some Advocate, in which he categorically
stated the names and particulars of the other culprits alongwith their acts with
whom he had committed the alleged crime.

18.  Inresponse of in both the appeals, on behalf of the authorities of

respondent nos. 1 to 4 by filing the separate-réturn, it is stated that the learned

Single Bench has thoroughly considered the FIR and investigation carried out

by the Police for recording the finding that no extra ordinary circumstances
Ve
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are prevailing in the matter, as would lead to an opinion that the investigation
. should be held by CBI and in such premises dismissed the writ petitionina
speaking manner. It is further stated that at the threshold the answering
respondents hereby raise a preliminary objection with regard to maintainability
of two different writ appeals against the impugned order as the same amounts
to sheer abuse of process of law. Pursuant to it, it is stated that against the-
impugned order only one appeal is sufficient which has already been filed by
the petitionerno. 1, i.e. W.A. No. 803/2012, then W.A. No. 20/2013 deserves
to be dismissed. In W.A. No. 20/2013, the authorities of respondents by
filing the concise return have adopted the return filed in W.A, No. 803/2012.
In further averments of the return of W.A. No. 803/2012 interalia, by justifying
the FIR registered at the initial stage, only for the offence punishable under
Section 460 of IPC against the unknown persons stated that subsequently
Section 302 of IPC was also invoked in the matter. In further averments, it is
stated that in any case fresh investigation of the impugned case through Central
Bureau of Investigation is neither necessary nor required.

19. Shri Adarshmuni Trivedi, learned Sr Adv assisted by Shri S.K. Mishra,
learned counsel for the appellant of W.A. No. 20/2013 and Shri Parag
Chaturvedi, learned counsel for the appellant of W.A. No. 803/2012 after
taking us through the record of writ petition alongwith the impugned order, so
also the grounds of the appeals mentioned therein argued that while passing
the impugned order the grounds, raised by the petitioners in the petition, were
not considered with proper approach by the learned Single Bench. The process
of investigation adopted by the Police was questioned in the writ petition on
various grounds but the same were neither examined nor considered, as such
the learned Single Bench has not considered the matter keeping in view the
settled propositions and the provisions enacted by the legislature in that regard.
In continuation they said that the learned Single Bench under its majesty was
" bound to consider the material circumstances of the case, according to which
after receiving the information that dead bodies of four persons were lying at
the different places of the house of deceased Chandrika Rai, the Police had
reached to such place and prima facie had found that all four persons had
died due to the injuries caused by some others. In such premises, it was the
apparent case of culpable homicide amounting to murder of four persons,
inspite that the FIR was registered against unknown person only for the offence -
punishable under Section 460 of IPC and not for the offence of Section 302

of IPC alongwith the other Sections in which offence of dacoity with murder
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is made punishable. They further said that according to the case of
prosecution, after reaching the Police to the place of occurrence had registered
four different inquest intimations of such dead bodies. According to them
though the sign of fatal injuries were found on all such corpus, inspite but the
offence of Section 302 of IPC was not registered. It was further said that all
the dead bodies were sent to the hospital on next day to carry out their autopsy,
where the same were carried out and probably their postmortem reports were
might have been prepared by the Doctors and the same were given to the
Police either on the same day or the subsequent day. In such reports, the
cause of death of all the deceased was stated to be shack and hemorrhage
due to the injuries found on their bodies and in such premises, the same were
- homicidal death. Inspite that for a longer period for the reasons best known
to the Investigating Officer or its superior authority the offence of Section
302 of IPC was neither invoked nor inserted in the case diary, the same was
invoked in the first week of March 2012. In continuation, it was said that
after commencement of the investigation on 18.2.2012, the respondent no. 3,
Superintendent of Police had organized a press conference on 24.2.2012
and issued a press note contending that the kidnappers of Hemant Jharia, son
of Anant Jharia, had committed the alleged murders and out of them the Police
bad arrested two persons namely Vidhya Niwas Tiwari and Amit singh who
had also confessed their crime, but subsequent to this press note the
investigation agency had taken "u" turn and in the second press conference,
organized by the respondent no. 3 on 29.2.2012 issued another press note
confending that on collecting the evidence, it was revealed that Ramesh Yadav,
the Driver of the deceased had murdered the entire family of Chandrika Rai.
Inview of such contradictory press note, it is apparent that in order either to
save the real culprits or with intention not to make efforts to find out the real
culprits the then Investigating Agency as well as STF of the State have
manipulated the investigation or with some ulterior motive to save the real
culprits have changed the line of investigation. Looking to the scenario of the
occurrence, it could not be deemed that four persons were murdered only by
aforesaid one person, Ramesh Yadav. There was no motive with the Driver to
commit the murder of four persons of the same family as he had not have any
enmity with any of the deceased. They also said that according to such
subsequent investigation, Ramesh Yadav had entered by breaking the house
with intention to commit robbery, then ornaments worn by the wife 6f Chandrika
Rai should not have been found on her body but the same were found on her
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dead body and if he had committed theft of other ornaments from the Almira,

then the same was probably broken by some implements but for that no

evidence was collected in the Investigation. Challenging the act of Police
changing the line of investigation, they said that as per prosecution, Ramesh
Yadav had confessed to commit the impugned crime. If such confession was
the only criteria to implead him as sole accused in the case, then why the
earlier two arrested accused namely Vidhya Niwas Tiwari and Amit singh
who had also confessed the offence as per press note of respondent no. 3
dated 24.9.2012 were given the clean chit by the Police. All these material
questions require answer by carrying out fair investigation through some
independent agency. He said that the prosecution has failed to establish prima
facie reasons either in the charge sheet or before this court that why the fingers
prints of the culprits were available at the place of occurrence, but were not
collected in the initial investigation to trace out the actual culprits and to carry
out the fair investigation. Counsel further said the Investigation Officer on the
basis of the collected evidence had decided to carry out the Brain Mapping
Test of the impleaded accused Ramesh Yadav and in that dimension by filing
the application he had obtained permission from the court of the Judicial
Magistrate, inspite that such test was not carried out. Accordingly, such order
of the Judicial Magistrate has also not been complied with by the Investigating
Agency. He further said that it is undisputed position in the matter that deceased

‘Chandrika Rai being dynamic journalist of the town, had disclosed the illegal -

activities of many persons involved in the illegal mining and/or working as
Coal and Bhoo Mafias. He had also collected some material and important
information regarding kidnappers of Hemant Jharia, who had kidnapped him
for the ransom. On his information, various offences were registered against
the persons involved in illegal minings or other activities as Bhoo and Coal
Mafias so also other white collar criminals. On his report and publication,
some tenders of such persons relating to the mines were also cancelled by the
State Authorities. So involvement of such persons or their.criminal conspiracy
in committing the murder of entire family of Chandrika Rai could not be ruled
out. The initial investigation was started by the local Police on that line but
subsequently after some days either under some political pressure or/and with
some ulterior motive, the entire line of investigation was changed. In such
premises, he said that even on filing the charge sheet on the basis of such
improper and incomplete investigation, the real culprits have not been brought
before the court to hold the trial and send them behind-the bars. They further

Y
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said that in such a scenario, it is apparent that the local Police and the STF
had filed the impugned charge sheet without carrying out the proper
investigation of the crime, therefore, the trial of the case on such charge sheet
should not be permitted. They further said that looking to such improper
conduct of the State Agency in investigation to assure the appellants as well
as the residents of Umariya at large that the investigation of the case is being/
has been carried out by the independent agency on the right dimension by
making efforts to bring the real culprits before the court of law for their
prosecution a fresh investigation of the impugned case through some
independent agency of the outside of the State, like Central Bureau of
Investigation is necessary and prayed to set aside the impugned order and
allow their writ petition with appropriate direction. They also placed their
reliance on the decisions of the Apex Court in the matter of West Bengal Vs.

Criminal Protection of Domestic Rights reported.in 2010, Vol. 3, SCC
571, and in the matter of Nirmala Singh Khalanand and others Vs. State

"“of P.B. reported in 2009, Vol. 1, SCC 441.

20.  Onthe other hand responding the aforesaid arguments by justifying
the impugned order, Shri Piyush Dharmadhikari, learned Govt. Adv said that
the same being based on proper appreciation of the available factual matrix is
in conformity with law; it does not require any interference at this stage. In
continuation he said that immediately after receiving the information, the Police
went to the spot and thereafter registered the inquest reports with respect of

all four murders and during investigation, the progress of the same was shown
" by issuing the different press notes on the basis of collected evidence by the
investigating agency upto the then stage of investigation. In the available
- circumstances, subsequent to beginning investigation and issuing a first press
note, on collecting the other evidence in further investigation, changing the
line of investigation became necessary and that is why after issuing the first
press note by respondent no. 3, such line of investigation was changed to
another dﬁmenéion also. As such on collecting the further evidence, there was
no option with the investigation agency except to change the line and proceed
with further investigation. He also said that in order to carry out the fair
investigation, the matter was also made over to the S.T.F., the special agency
‘constituted by the Staté of M.P. to assist and carry out the fair investigation of
the serious cases like the impugned case. The investigation carried out with
the assistance of such agency could not be questioned on the ﬂmsy grounds
raJsed by the appellants in the petition as well as by their counsel. He further

-
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said that after registering the crime no. 50/12 on 18.2.2012 for the offence
punishable under Section 460 of IPC against unknown persons, during the
course of investigation on establishing the ingredients of Section 302 of IPC,
such Section was also invoked at later stage on 3.3.2012. In this regard he
also referred the affidavit of C.R. Patel, one of the Investigating Officer of the
Crime No. 50/12, filed in compliance of the order dated 16.8.2013 in W.A.
No. 803/2012. He further said, that the investigation has been carried out by
the investigating agency in accordance with the procedure prescribed under
the law, therefore, the charge sheet filed on such investigation could not be a
subject matter of the judicial review and in such premises, the fresh investi gation
through C.B.I. is not required. He further submitted that in the impugned
investigation carried out with the assistance of S.T.F. if there are some lacuna
left in the same, then by virtue of Section 156 (3) and Section 173 (3) of
Cr.P.C. the concerning Magistrate is empowered to take cognizance, on such
issue and can give appropriate direction to carry out the investigation or
supplementary investigation. In such premises, the appellants could have
approached or may approach such forum and prayed to affirm the impugned
order by dismissing both the appeals. He also placed his reiliance on the
decision of the Apex Court in the matter of 7.C. Thangaraj Vs. V. Engammal
and others reported in (2011), 12, SCC, 328.

21.  Having heard the counsel at length, we have carefully gone through
the writ petition alongwith the annexed papers, the impugned order and the
grounds raised in the appeal memos, so also the returns of the State authorities
alongwith the aforesaid affidavit of Shri C.R. Patel one of the Investi gation
Officers of the crime. Apart from these papers, we have also carefully gone
through the case diary.of the impugned crime.

22.  Undisputedly after holding investigation by Police with the assistance
of the 8.T.F. the charge sheet has already been filed by State prosecution
agency against the impleaded accused Ramesh Yadav alleging that he being in
need of money and demanded the same, from Chandrika Rai, and on his
refusal to give the same under such revenge he had murdered the entire family
of Chandrika Rai. According to such charge sheet, the impleaded accused
has confessed his act of committing the murders of aforesaid four petsons and
at his instance, some articles connecting him with the crime have also been
recovered. The counsel assisted apprised us that on the basis of said charge
sheet the trial of the case is pending against impleaded accused, Ramesh Yadav
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before the Sessions Court of Umariya.

23.  Before proceeding further, we deem fit to examine the matter from
the case diary of the crime and undisputed papers annexed with the petition.
On perusing the same, we have found the following circumstances:-

(1) " . Oninformation of Mithlesh Rai, the brother of the deceased Chandrika
Prasad that dead bodies of aforesaid four persons having the fatal injuries are
lying in the house of Chandrika Rai at P.S. Umariya, instead to register the
crime for the offence of Section 302 of IPC, the crime no. 50/12 was registered
against the unknown persons for the offence of Section 460 of IPC. It shows
that inspite the information of murder of such persons either with intention to
conceal the incident or to protect the actual culprits the offence of Section
302 of IPC was not registered at the initial stage.

(i) Regarding unnatural death of such four persons, their different inquest
were registered under Section 174 of Cr.P.C. and the dead bodies were sent
to the hospital on next day to carry out autopsy. Inspite that the offence of
Section 302 of IPC was not invoked.

(@)  After carrying out the postmortem of such dead bodies, the concerning
Doctors had prepared their postmortem reports on the same day, i.e.
19.2.2012 and probably such reports were handed over to the Police on the
same day or day subsequently. In such réport the cause of death of all the
. corpus was commonly stated as under:-

"In our opinion the cause of death was shock as aresult
of severe hemorrhage and the injuries to vital organ like brain,
all injuries are anti mortem in nature."

From the aforesaid opinion of Doctors within three days from the
date of incident, it was revealed that such persons had died with homicidal
death as aresult of ante mortem fatal injuries caused to them by others, Inspite,
that offence of Section 302 of IPC was not invoked for a longer period.

(iv)  Therespondentno. 3, Superintendent of Police, Umariya had organized
a press conference on 24.2.2012 and issued a press note (Ann. P-5) annexed
with the writ petition. In such press note after stating various facts of the case
including registration of the crime for the offence of Section 460 of IPC, it
was apprised to the Press Reporters that in investigation on obtaining the call
details of the suspicious mobile calls it was revealed that Amit Singh, one of
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the accuseq of kidnapping case of Hemant Jharia was the accused of the
crime. On which after taking him in custody in the kidnapping case, on carrying
out his interrogation, he had confessed that he alongwith Home guard Soldier,
Vidhya Niwas Tiwari, Sunil, Manish Kori, Harendra Singh and Raj were
involved in the kidnapping case of Hemant Jharia, on which such other accused
were also arrested. In further interrogation carried out by an officer of S.T.F.,
A.LG. Shri Arvind Tiwari, said Vidhya Niwas Tiwari and Amit Singh had
confessed their involvement in the murder of Chandrika Rai and his family
members. In such press report, it was also stated that yesterday on 23.2.2012,
Additional DGP, S.T.F., Sanjay Choudhari came to Umariya and after taking
the information of aforesaid carried out investigation, was satisfied with the
aforesaid interrogation of the Vidhyaniwas Tiwari, in which he had stated that
Chandrika Rai came to know that they had kidnapped Anant Jharja'and on
account of that Chandrika Rai was blackmailing with a threat to expose them
and due to such reason they had to leave Anant Jharia without taking any
ransom. It is also stated that Amit Singh used to visit the house of Chandrika
Rai to carry out the electricity work and in such premises, he was acquitted
with the situation of the deceased's house. In such press note, it was further
stated that due to aforesaid activities of Chandrika Rai, blackmailing
Vidhyaniwas Tiwari and Amit Singh with the threat to expose them in
kidnapping case, they accompanied with their unknown friends entered into
the house of Chandrika Rai between 10.30 to 1 o'clock in the intervening
night of 17-18/2/2012 and murdered the entire family of Chandrika Rai.

(v)  Inthe return of the State - authorities filed as a response in these
appeals the issuance of the aforesaid press note dated 24.2.2012 has not
been denied. So in such premises, prima facie inference could be drawn that
investigating agency of the State had already collected the evidence in initial
investigation against Vidhyaniwas Tiwari, Amit Singh and their unknown friends
regarding their involvement in the impugned crime of four murder, inspite that
none of them was arrested because we have not found any arrest memo of
any of such persons or the memorandum recorded by the Police on disclosing
the aforesaid information by said Vidhyaniwas Tiwari and Amit Singh. If they
were arrested and such papers were prepared, then why the same are not
available in the case diary. It shows that during investigation with some ulterior
motive best known to the investigation agency, the case diary of the crime has
also been tempered.
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(vi) . The factum of collection of the aforesaid information and evidence by
the investigating agency in initial investigation appears to be correct from the
Parcha of the case diary dated 22.2.2012 as on backside of this parcha having ‘
page no. 170 of the case diary, it is stated that interrogation of Amit Singh and
other persons connected with him was carried out and the inquiry of their
mobile calls through cyber technic is being carried out by the STF but till
writing such purcha, the above mentioned accused had not given any special
information. It is apparent that any report of STF regarding inquiry of the
mobile call details carried out through the cyber technic are not annexed with
case diary. In such premises, it could be assumed that no effort to collect or
obtain such material evidence was made by the investigating agency. In the
lack of such report, the impugned investigation of the State agency could not
be said to be fair and impartial. :

(vii)  Inthe investigation prima facie, it has come in the case diary that
deceased Chandrika Rai was a renowned journalist of Umariya and had
published so many news and articles in the newspapers to expose the persons
_involved in the illegal mining, so also against bhoo mafias, coal mafias and on
such information the concerning authorities had also taken the actions against
some persons and registered the cases against them and on some occasions
cancelled the tenders of such type of persons and on account of that white
collar persons having status in the society had serious enmity with Chandrika
Rai. But it appears that in such dimension no effort was made to carry out th
investigation. . :

(viii)  Inthe course of investigation, the information regarding withdrawal of
the money Rs.3000/- from the account of deceased Chandrika Rai from the
ATM through his ATM Card was received, on which after obtaining the clips
of CCTV of such ATM from the concerning bank, it was found that implicated
accused Ramesh Yadav had withdrawn such sum through ATM Card and
only on that count the line of entire investigation was centralized against,
Ramesh Yadav and no effort was made by the prosecution agency to find out
the involvement of the above mentioned or other persons in causing the alleged
murder of four persons, either separately or accompanied with Ramesh Yadav.
In the available circumstances, Ramesh Yadav may be one of the accused and
even on that count the line of investigation should not have been stopped by
the Investigating Agency against the aforesaid or other unknown persons but
it is apparent from the case diary that subsequent to obtaining the aforesaid
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CCTV footage, the process of investigation of the case to find out the other
culprits or the actual culprits was stopped.

(x)  On going through the subsequent press note issued by the respondent
no.3, Superintendent of Police, Umariya on dated 29.2.2012, (Ann. P-6)
with the petition, it is apparent that by this press note, the authorities of the
Police and the Investigation Agency had taken a "u" turn and stated that.on
collecting the evidence in the course of investigation regarding aforesaid ATM
Card and CCTV footage whereby Rs.3000/- was withdrawn by the accused
Ramesh Yadav through the ATM card of the deceased, it has been revealed
that only Ramesh Yadav had murdered all the aforesaid four persons and he
had also confessed to commit such crime and the articles used by him in the
incident and stolen from the house of occurrence have been recovered at his
instance with further information that due to temptation of money, he murdered
the entire family of Chandrika Rai. It is apparent from para 2 of subsequent ~
press note (Ann. P-6) that a day before of such press note, Shri S.K. Raut,
the then Director General of Police of M.P. visited Umaria in connection of
this case and after inspecting the place of occurrence and looking to the
seriousness of the offence immediately constituted a special team to resolve
the mistry of such serious offence. Names of some other senior Police Officials
of the State are also stated in such press note. In such premises, and it appears
that only after the visit of said high official, the line and dimension of investigation
was entirely changed. But commencing sufficient reasons to change the line of
investigation are not available in the case diary.

(x) In view of aforesaid two different versions of the Police in the course
of investigation by interval of 4-5 days shows that for the reasons best known
to the STF or the local Police agency involved in the investigation that why
they had not continued further investigation of the case against whom they
have found prime facie reliable information for committing the alleged offence
for which according to the press note the interrogated accused Vidhyaniwas
Tiwari and Amit Singh have also confessed the same. Such situation gives
sufficient circumstance to draw an inference against the fairness of Stage
(sic:State) Agency in carrying out the investigation. -

(xi)  We have also found in the case diary that as many as three used
condoms with some substance inside of them were found at the place of the
incident and dead body of one woman and one girl were also found in the
injured conditions with anti mortem fatal injuries and as per averments of page

Ry
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no. 143 of the case diary such condoms were sent to FSL but we have not
. found any report in the case diary given by the FSL after carrying out the
chemical examination of the same. In this regard some averments are made
by the Investigating Officer on the parcha of the case diary, dated 2.3.2012.
In such premises, the question rises why such report was not obtained and if
it was obtained then why the copy of the same has not been kept with the
case diary even if the same was filed alongwith the charge sheet. In such
situation, it seems that probably some other offence relating to the women
was also committed by the concerning culprits. In such premises, the report
of chemical examination of such condoms was also relevant to proceed with
" the investigation of the crime with another dimension. But in that dimension no
effort was made by the investigating agency.

(di)  Itisalso apparent from the parcha of case diary dated 1,3.2012 that
the investigating agency itself was not sure that only the impleaded accused
Ramesh Yadav was involved in the alleged crime because in such parcha, it is
stated that memorandum of Ramesh Yadav is being prepared in presence of
three witnesses, because on arising the occasion, if some of the witnesses are
found to be involved in committing the alleged offence, then their names could
be deleted from the list of prosecution witnesses.

(xii)  Apart from the aforesaid, it is apparent from the parcha of the case
diary dated 7.3.2012 that investigating officer was directed by the Senior
Police Officials to obtain permission from the court to carry out Brain Mapping
Test of the impleaded accused, Ramesh Yadav because on arising the occasion,
the same would be necessary, on which the investigating officer had taken
such permission in writing from the concerning court on the same day, i.e. on
7.3.2012. Inspite of that for the reasons best known to the investigating agency
or its superior officers, for which no reasons are stated in the case diary, such
test of the impleaded accused was not carried out, till filing the charge sheet.
We deem fit to mention here that the impleaded accused Ramesh Yadav had
also given his consent to carry out such test inspite that the same was not
carried out. It gives circumstance to draw a prima facie inference that to avoid
fair investigation such test was not carried out.

{xiv) = Itisapparent that till 3.3.2012 inspite availability of cogent and clear
circtimstance from the date of registration of the crime, such Section was not
invoked and after twelve days, on 3.3.2012 such Section of 302 of IPC at
the direction of senior officials was invoked. Such conduct of the Investigating
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Agency gives circumstance to draw an inference that State Investigation Agency -
had not remained fair in holding the investigation of the crime impartially.

24.  Keeping in view the aforesaid position of the case diary on perusing
the impugned charge sheet filed by the prosecution against alleged accused,
Ramesh Yadav, we have found that the investigation agency even after taking
the assistance of the S.T.F. or prior to it had not taken any pain to investigate
the matter on the proper line and dimension and in such premises, the impugned
investigation carried out by the State Agency and its filed charge sheet could
not be said to be fair and impartial. -

25.  Imview ofthe aforesaid circumstances of the case diary, it is apparent
that investigation was not conducted and continued in the right dimension for
which it was initially started. It appears that for one reason or another just to
save the real culprits of the incident with some ulterior motive after beginning
the initial investigation on right dimension only after some days with intention
to complete the formalities of investigation to file the charge sheet, the entire
line of investigation was changed and the real culprits against whom prima
facie evidence was collected at the initial stage, before releasing the first press
note by respondent no. 3, who had also admitted about commission of such
crime, were left free and only Ramesh Yadav, Driver of the deceased las
been impleaded as accused and was charge sheeted. Infact in the light of
aforesaid lacunas left by the investigation agency of the local Police as well as
of the S.T.F. the investigation carried out by such agenciés could not be said
to be fair and impartial. Infact such agency had failed to investigate the matter -
_ fairly completely and impartially.

26.  Inthe available circumstances of the case, we are of the considered
view that aforesaid act of the local Police of the State as well as of the S.T.F.
had not given a healthy massage (sic:message) to the appellants or the related
persons of the family of the deceased, so also the citizens of the town of
Umaria and the community of journalists at large.

27.  The fair and impartial investigation of a crime is condition precedent
and obligation on the part of any investigating agency, the same has.not been
. carried out by the State Agencies in the impugned case of brutal murder of
four persons of the entire family of Chandrika Rai. As per available record of
the case diary, stated above, the fair investigation on right dimension has not
been carried out and by such act the actual culprits have been saved by the
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Investigation Agency. Consequently the appellants had rightly lost their faith
at large on the system and such situation is not tolerable. As per settled position
of law every citizen of this country has right to get fair investigation of the case
and justice free from any bias and poltuted act of the State authorities including
the investigating agency. In such premises, it is held that the investigation of
the crime has not been carried out by the State Agency with correct approach
fairly and impartially keeping in view all probable dimensions. Therefore, to
keep and intact the faith of the appellants and people at large in the existing
system in the available circumstances, we are of the considered view that the
impugned crime requires fresh investigation through some independent agency
of the outside of the State, i.e. Central Bureau of Investigation established
under the Delhi Special Police Establishment Act and the same isiordered.

28.  True itisthat in the normal circumstances, the investigation of the
criminal case carried out by the State Agency could not be a subject matter of
the juridical review in the writ jurisdiction of this court but where there special
facts and circumstances are involved, thereby the right of any citizen either he -
is the accused or the victim has/have been violated by the authorities, then
certainly this High Court has jurisdiction to rectify such mistake under Article
226.0f the Constitution of India by judicial review. It is settled proposition of
law that justice should not only be done but it shotild be appeared that the
same is being done and it has been done. Such approach is of this court is
fully based on the principle laid down by the Constitutional Bench of the Apex
Court presided over by five Hon'ble Judges in the matter.of Stare of West
Bengal and others Vs. Committee for Protection of Democratic Rights,
West Bengal reported in (2010), 3 SCC571 in which it was held as under:-

"68. Thus, having exammed the rival contentions in the context of
the constltutlonal scheme, we conclude as folIows

(i) THe fundamental rights, enshrined in Part III of the
Constitution, are inherent and cannot be extinguished by any
_constitutional or statutory provision. Any law that abrogates
- or abridges such rights would be violative of the basic structure
. doctrine. The actual effect and impact of the law on the rights
‘guaranteed under Part I has to be taken into account in

" determining whether or not it destroys the bqsic_struct,ure. :

(ii) Article 21 of the Constitution in its broad
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perspective seeks to protect the persons of their lives and
personal liberties except according to the procedure established
by law. The said Article in its broad application not only takes
within its fold enforcement of the rights of an accused but also
the rights of the victim. The State has a duty to enforce the
human rights of a citizen providing for fair and impartial
investigation against any person accused of commission ofa
cognizable offence, which may include its own officers. In
certain situations even a witness to the crime may seek for and
shall be granted protection by the State,

(ii1). In view of the constitutional scheme and the jurisdiction
conferred on this Court under Article 32 and on the High Courts

under Article 226 of the Constitution the power of judicial -

review being an integral part of the basic structure of the
Constitution, no Act of Parliament can exclude or curtail the
powers of the Constitutional Courts with regard to the

enforcement of fundamental rights. As a matter of fact, sucha
power is essential to give practicable content to the objectives
of the Constitution embodied in Part IIT and other parts of the
Constitution. Moreover, in a federal constitution, the distribution
of legislative powers between the Parliament and the State

Legislature involves limitation on legislative powers and,

therefore, this requires an authority other than Parliament to
ascertain whether such limitations are transgressed. Judicial
review acts as the final arbiter not only to give effect to the
distribution of legislative powers between the Parliament and
the State Legislatures, it is also necessary to show any
transgression by each entity. Therefore, to borrow the words
of Lord Steyn, judicial review is justified by combination of
"the principles of separation of powers, rule of law, the principle
of constitutionality and the reach of judicial review™.

(iv) If'the federal structure is violated by any legislative action,
the Constitution takes care to protect the federal structure by
ensuring that the Courts act as guardians and interpreters of
the Constitution and provide remedy under Articles 32 and
226, whenever there is an attempted violation. In the

¥
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circumstances, any direction by the Supreme Court or the High
Court in exercise of power under Article 32 or 226 to uphold
the Constitution and maintain the rule of law cannot be termed
as violating the federal structure.

(v) Restriction on the Parliament by the Constitution and
restriction on the Executive by the Parliament under an.
enactment, do not amount to restriction on the power of the
Judiciary under Article 32 and 226 of the Constitution.

(vi) Ifinterms of Entry 2 of List II of The Seventh Schedule
on the one hand and Entry 2-A and Entry 80 of ListI on the .
other, an investigation by another agency is permissible subject
to grant of consent by the State concerned, there is no reason
as to why, in an exceptional situation, the Court would be
precluded from exercising the same power which the Union
could exercise in terms of the provisions of the Statute. In our
opinion, exercise of such power by the constitutional courts
would not violate the doctrine of separation of powers. In fact,
if in such a situation the court fails to grant relief, it would be
failing in its constitutional duty.

"69 In the final analysis, our answer to the question referred
is that a direction by the High Court, in exercise of its
jurisdiction under Article 226 of the Constitution to CBI to
investigate a cognizable offence alleged to have been committed
within the territory of a State without the consent of that State
will neither impinge upon the federal structure of the
Constitution nor violate the doctrine of separation of power
and shall be valid in law. Being the protectors of civil liabilities’
of the citizens, this Court and the High Courts have not only
power and jurisdiction but also an obligation to protect the
. fundamental rights, guaranteed by Part IIl in general and under
Article 21 of the Constitution in particular, zealous and
vigilantly." . '
Thus, the High Court has jurisdiction and give direction to carry out
the investigation afresh through independent agency like Central Bureau of
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Investigation even w*idmut consent of the State. .

29.  So far other case laws cited by the parties, stated above are
concerned, it is suffice to say that this Bench does not have any dispute
regarding the principles laid down in the same but the same being distinguishable
on facts, in the available circumstances of the case at hand are neither
applicable nor helping to the State's authorities of the respondents.

30.  Trueitis that the CBIis already overburdened with the investi gations
and the enquiries of the various high profiles cases of the national and
international ramifications and in such premises, on the basis of available
infrastructure of the CBI it may be difficult for it to carry out the investigation
of the impugned case but in order to maintain the faith of the people at large in
the system, so also to protect the right of the citizens like appellants, the
investigation of the impugned serious case of four murder out of them one
Chandrika Rai was allegedly renowned journalist and was fighting with different

Mafias and politicians as stated above is necessary through CBI and, therefore,
' the same is ordered.

31.  Inview of aforesaid, the impugned order of the learned Single Bench
being perverse is not sustainable. Consequently by allowing these appeals,
the same is set aside and pursuant to it, the writ petition filed by the petitioners
is allowed with the following directions: -

"The Director General of Police, Madhya Pradesh alongwith its
subordinate officers, i.e. Inspector General of Police and Deputy Inspector
General of Police of Umariya Range alongwith Superintendent of Police,
Umariya are directed to send the case diary of impugned Crime No. 50/2012
alongwith all connected documents and copy of this order to the Head Quarter
of Central Bureau of Investigation within 30 days through special messenger
to hold fresh investigation of Crime No. 50/2012 in compliance of this order
and pursuant to it, the Director of Central Bureau of Investigation is directed

- to take appropriate steps to carry out the investigation of the aforesaid crime
afresh without influencing from the investi gation carried out and the charge
sheet filed by the State Agency and submit its report or charge sheet as the
case may be, before the appropriate court within ninety days from the date of
receipt of the case diary alongwith the copy of this order from the aforesaid
State Authorities 5o also under intimation to this Court and till filing the charge
sheet or the report in this regard before the appropriate court, the further trial
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of the sessions case based on the charge sheet filed by the State Agency
against Ramesh Yadav is hereby stayed and shall be subject to filing the fresh

charge sheet by the Central Bureau of Investigation On filing of such charge - -

sheet, it shall be deemed to be quashed. "

32.  Boththe writ appeals are allowed, as.indicated above. Original copy
of this order is being placed in W.A. No.20 of 2013 with a direction to the
office to place its photocopy with the record of W.A. No. 803 of 2012.

There shall be no order as to cost.

Appeal alloweci

L.L.R. [2016] M.P., 689
WRIT APPEAL
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Seth
W.A. No. 266/2015 (Jabalpur) decided on 6 October, 2015

YOGIRAJ SHARMA (DR.) ...Appellant
Vs.
STATEOFMP. &ors. o +...Respondents

A. Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 3 & 4 - Documenits - Departmental enquiry -
Charges levelled against petitioner were not vague or incapable of
understanding the same - Rule 3 & 4 of Rules, 1966 do not contemplate
supply of documents along with charge-sheet - Only requirement is to
forward a list of documents, by which charges are proposed to be proved
- Record shows that all the documents were supplied during the course
of enquiry - Petitioner also did not raise any objection with regard to
. production of documents - Non supply of documents which were not
considered by Enquiry Officer would not prejudice the petitioner - Writ
Court has gone into each and every aspect of the matter in detail and
has recorded a finding to say that the order passed by the Disciplinary
Authority and findings recorded by Enquiry Officer is legal and proper
- No reason to interfere with the reasonable judgment and decree
passed by the writ Court. : . (Paras 17-to 19)
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B.  Service Law - Departmental enquiry - Scope of judicial
review - Law discussed. (Paras 31 to 35)
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Cases referred :

(1986) 3 SCC 454, (2013) 6 SCC 515, (2011) 14 SCC.379, (2010)

2'SCC 772, AIR 1961 SC 1623, (1975) 1 SCC 155, (1967) 1 SLR 759,
(2005) 1 LLN 242, (2009) 2 SCC 541, (1998) 7. SCC 569, (1993) Supp. 1
SCC 431, (2006) 7 SLR 849 (AP HC), (1994) 2 SCC 416, (2006) 5 SCC
88,2011 (2) MPLJ 317, (2009) 12 SCC 78, (2001) 1 SCC 65, (2010) 13
SCC 494,.(2010) 11 SCC 278, (2010) 10 SCC 539, (2014) 7 SCC 340,
(2013) 10 SCC 324, (2006) 7SCC 558, (2011) 2 SCC 316, 1987 (Suppl)
SCC 518, (2006) 3 SCC 150, (2009)+10 SCC 32, 1999 SCC (L&S) 620,
(2009) 8 SCC 310, (1997) 3 SCC 72, (1996) 3 SCC 364, (2008) 16 SCC
276,.(2010) 5 SCC 349, (2010} 3 SCC 556, (2013) 6 SCC 602, AIR 1984
SC 1182, (2011) 10 SCC 249, (2006) 13 SCC 449.

Siddharth Gupta, for the appellant.
R.N. Singhwith Adrpan J. Pawar, for the respondents.

JUDGMENT

The Judgment of the Court was -delivered by :
RAJENDRA MENON, J. :- Seeking exception to an order dated 15.4.2015
passed by the learned Writ Court in W.P. No.2167/2013, this appeal has
been filed under Section 2(1) of Madhya Pradesh Uchcha Nyayalya (Khand
Nyay Peeth Ko Appeal) Adhiniyam, 2005.
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2. Appellant was working as a Director in the Public Health and Family
Welfare Department. It1is said that he was appointed on 29.5.1982 as an
Assistant Surgeon and on the basis of his excellent service, was promoted
from time to time and finally, became the Director, Public Health and Family
Welfare Department on 2.12.1998. On account of certain income tax raid
conducted and based on certain adverse report submitted by the Income Tax
Department, appellant was compulsorily retired on 10.12.2007. This
retirement was challenged in W.P. No.386/2008 and a learned Single Bench
of this Court had found that as the compulsory retirement was by way of
punishment, was not in public interest, the petition was allowed. Matter
went to a Division Bench in an appeal filed and in W.A. No.134/2009 this
Court quashed the urder of Compulsory retirement vide judgment dated
23.7.2009, however, liberty was granted to the department to proceed in
accordance with law. It is said that the charge sheet in question which
culminated into the impugned action, was issued to the appellant under Rule
14 of M.P. C.C.8. (CCA) Rules on 28.6.2009. An enquiry officer was
appeointed to conduct a enquiry. The same was conducted by the
Commissioner of Departmental Enquiries, Government of Madhya Pradesh,
Bhopal, who submitted his report and based on the same vide order dated
2.4.2013 punishment of dismissal from service was imposed. Initially appellant
challenged the same in W.P. N0.7618/2013 but withdrew it with liberty to file
an appeal under Rule 23 of the Discipline and Appeal Rules. Appeal preferred
was dismissed vide order dated 23.11.2013, thereafter, matter again came to
this Court in a second Writ Petitioni.e. W.P. N0.21670/2013. Initially finding
that opportunity of showing cause before imposing the punishment is not
granted, after the enquiry report was submitted the writ petition was disposed
of with a direction to conduct the enquiry from the stage of submitting report,
but on an appeal being filed, i.e. W.A. N0.884/2013, a Division Bench' on
18.11.2014, remanded the matter back to the Writ Court for deciding all the
grounds raised in the writ petition . Accordingly, by the impugned order as all
the questions with regard to challenge to the Departmental Enquiry have been
- negated and the Writ Court having directed the departmental authorities to
proceed in the matter from the stage of furnishing of the enquiry report in
accordance to the Discipline and Appeal Rules, this appeal has been filed.

3. Shri Siddharth Gupta, learned counsel for the appellant argued that
the appellant had challenged the action lmtlatcd against him and the termmatlon
order on the following grounds :-
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(a) The charge sheet was vague and incapable of being understood;

(b)  Documents asindicated in the charge sheet and necessary for
defending the appellant and submitting his defence was not supplied
.and therefore, proceeding with the departmental enquiry without
supplying these documents is illegal;

(cy  Essential witnesses for-establishing charge No.2 and 3 were
not called;

(d)  The findings recorded by the Enquiry Officer is only against
charge No.1. No specific finding has been recorded by the Enquiry
Officer with regard to Charge No.2 and 3 and the finding of the enquiry
officeris perverse;

(e} Without supplying copy of the enquiry report the decision for
dismissal was taken. No second show cause notice was issued and
~ the appellant was apprised of the enquiry report being submitted from
- Newspaper report. As the punishment orderhas been imposed after
considering the past service record of the appellant without notice to
him and therefore, consideration of the past record without notice is
unsustainable.

4, Shri Siddharth Gupta, took us through the charge sheet, the stipulations
contained in the charge sheet, the application submitted by the appellant for
supply of documents, the action of the respondents in not supplying the
documents, not only the documents annexed to the charge sheet but even
other documents requested for by the appellant, non grant of proper
opportunity to submit his written statement, the requirement of Rule 14 of
M.P. CCS (CCA) Rules and tried to argue that the entire enquiry stands
vitiated. He took us through the findings of the Enquiry Officer, the manner in
which the charges were held proved and submitted that the findings-are
perverse. In support of his contention, he placed reliance on the following
judgments in support of his contentions :-

. Savai Singh Vs. State of Rajasthan - (1986)3 SCC 454; Anand R.
Kulkarni Vs. YP Education Society and others - (2013)6 SCC 515; Anil
Glorkar Vs. Bilaspur Raipur Kshetriya Gramin Bank and others- (2011)14
SCC 379; State of U.P. Vs. Saroj Kumar Sinha - (2010)2 SCC 772; State
of M.P. Vs. Chintaman Sadashiv Vazshampayan AJR 1961 SC 1623;
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State of Punjab Vs. Bhagat Ram - (1975) 1 SCC 155; Trilok Nath Vs.
UoIl & Ors. -(1967)1 SLR 759; Venkatesh Guru Rao Vs. Syndicate Bank
(Kar HC)- (2005)1 LLN 242; UOI Vs. Prakash Kumar Tandon - (2009)2
SCC-541; UOI Vs. Dinanath-S. Karekar - (1998)7 SCC 569; R. K.
Vashishth Vs. UOI and ors. - (1993) Supp. 1 SCC 431; PCCE AP
Hyderabad Vs. T. Bhaskar Rao - (2006)7 SLR 849 (AP HC); Dr. Ramesh
Chandra Tyagi Vs. UOI and ors.- (1994)2 SCC 416; MV Bijlani Vs. UOI
& Ors. - (2006)5 SCC 88; Swami Prasad Yadav Vs. State of M.P. & Ors.
-2011(2) MPLJ 317; UOI Vs. Gyanchand Chattar - (2009)12 SCC 78;
UOI Vs. KA. Kittu and .ors. - (2001)1 SCC 65; PNB Vs. K. K. Verma-
(2010)13 SCC 494; Indu Bhushan Dwivedi Vs. State of Jharkhand &
Ors. - (2010311 3CC278; Mohd. Yunus Khan Vs. State of UP and ors. -
(2010)10 SCC 539; UOI & Ors. Vs. R P. Singh - (2014)7 SCC 340 &
Deepali Gundu Surwase Vs. Kranti Junior Adhyapak Mahawdhyalaya
& Ors. - (2013)10 SCC 324.

5. While making submissions Shri Siddharth Gupta referre_d to the
applications submiited by the appellant and argued that the documents called
for by the appellant vide his application dated 30.9.2009 and 7.2.2011,
were not supplied and by referring to the findings recorded by the learned
Writ Court to say that no such application was ever submitted, Shri Gupta
argued by referring to a letter of Department to say that in this letter of the-
Department, reference has been made to the application submitted by the
appellant on 30.9.2009 and therefore, the finding of the Writ Court that the
appellant never submitted the application dated 30.9:2009 is a perverse
finding. Detailed submissions were made by Shri Siddharth Gupta to say that
essential documents, particularly the document of RCH Society for which the

. vehicle was allotted by the Government of India was not produced and this

has resulted in denying reasonable opportunity of defence to the appellant.
He argued that in an arbitrary and illegal manner, his services have been
terminated and without taking note of all these factors, the impugned order is
passed by the learned Writ Court. '

6. He further argued that with regard to Charge No.2 and 3, learned
Writ Court has held that burden of proof of this charges was on the appellant
and by shifting the burden of proof, an error has been committed by the learned
Writ Court. He further argued that relevant witnesses like one Shri Chouhan’
and Shri Minglani were not examined and this vitiates the entire proceedings.
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He submitted that the record of RCH Society was not produced or called for
by the Enquiry Officer and therefore, the entire action stands vitiated. He
reiterated that the finding recorded by the Writ Court are perverse and
unsustainable. :

7. Shri R. N. Singh, learned Senior Counsel appearing for the State
Government placed reliance on the following judgments and indicated the scope
of review in 2 Writ Appeal and argued that on the grounds canvassed, the
submissions made are not made out:-

Om Prakash Mann Vs. Director of Education (Basic) & Ors. -
(2006)7 SCC 558; dnant Kulkarni Vs. YP Education Society and Ors. -
(2013)6 SCC 515; SBI Vs. Bidyut Kumar Mitra and Ors. - (2011)2 SCC
316; Chandrama Tewari Vs. UOI - 1987 (Suppl) SCC 518; Syndicate
Bank and Ors. Vs. Venkatesh Gururao Kurati - (2006)3 SCC 150; Bieceo
Lawrie Vs. State of W.B. - (2009)10 SCC 32; . Food Corporation of India
Vs. Padmakumar Bhuvan - 1999 SCC (L&S) 620; State of UP Vs. Man

Mohan Nath Sinha and Anr. - (2009) 8 SCC 310 & IOC Ltd. And Anr. Vs.

Ashok Kumar Arora - (1997)3 SCC 72.

8. ShriR. N. Singh, learned Senior Counsel refuted each and every
contention of the appellant, took us through the charge sheet, allegations
contained in the charge sheet, imputation of the misconduct, findings recorded
by the Enquiry Officer, the Writ Court and argued that there is no vagueness
in the charge sheet, the findings of the Enquiry Officer are proper, all relevant
documents were supplied, no prejudice has been caused and also indicating
the scope of judicial review in such matters, learned Senior Counsel prays for
dismissal of the appeal.

9. We have heard learned counsel for the parties at length and we have
also gone through the record of the case and the detailed order passed by the
learned Writ Court. The charges levelled against the appellant, who was
working as Director of Health Services is to the efféct that in the year 2002 a
"Matiz Car" was sanctioned by the Government of India and was allotted to
the Ministry of Health and Family Welfare Department, Satpura Bhawan,
Bhopal. Itis alleged that the appellant got the vehicle registered in his own
name under a private number, i.e. not the registration number normally allotted
to- Government vehicles, inthe series of MP02, used the vehicle for his own
personal purpose, misused his official authority and thereby, committed grave

X
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act of misconduct, accordingly, the impugned action was taken. It was alleged
that the vehicle should have been registered as a Government vehicle under
the series of MP02. It was not done by misusing his official position and by
misrepresentation to the RTO, Bhopal, the vehicle was registered as a private
vehicle in the series MP04, that also in the personal name of the appellant
Shri Yogiraj Sharma and was used by him as a private vehicle.

10.  These charges having been found to be proved, the impugned action
was taken.

11.  The first and foremost ground canvassed by Shri Siddharth Gupta
was that the charges are vague and incapable of being understood and
therefore, the entire enquiry stands vitiated in view of the above, in support of
this contention he had relied to the judgment in the case of Anant Kulkari
(supra) and 4nil Glorkar (supra). In para 19 of the order passed by the _
learned Writ Court, this aspect of the matter has been considered and after
taking note of the principles of law laid down by the Supreme Court as relied
upon by Shri Siddharth Gupta and by Shri R. N. Singh, learned Senior Counsel,
a finding is recorded to say that the charges are not vague and the question
has been answered in the negative.

12. We have perused the charges levelled against the appellant, the
allegations and the statement of imputation and we find no reason to disagree
from the finding recorded by learned Writ Court. In fact, the learned Writ
Court has reproduced the complete charges and the imputation of allegations
in Hindi and on going through the same, we find that all material and facts in
detail, necessary to understand, the allegations levelled against the appellant
are contained in the charge sheet and it cannot be said that charges are vague
or incapable of being understood, as a consequence thereof the appellant
was handicapped in his defense. On the contrary, we find that each and
every aspect, fact and details about the charges, total three in number are
indicated. That being so, we find that the contention of the appellant that the
charge sheet was vague, is not correct. The second ground canvassed by the
appellant was that necessary documents in support of the charges were not
supplied to the appellant. Appellant refers to two sets of documents in this
regard. The first set of document are those contained in the list of documents
annexed to the charge sheet and as indicated in the list of documents i.e.
total 9in numbers and the second set of documents are those said to have
been summoned by the appellant by filing an application before the Enquiry
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Officeron 30.9.2010 and 7.2.2011. By referring to Rule 14, Shri Siddharth
Gupta tried to indicate that non supply of the documents along with the charge
sheet to enable the appellant to submit his reply vitiates the entire enquiry. He
took us through the requirement of Rule 14(3) sub clause (d) of clause 14(3)}(2)
and tried to indicate that all the documents along with list of documents has to
be supplied along with the charge sheet. He also referred to sub rule 6 of
Rule 14 and clause (iv) thereof, to say that evidence providing the delivery of
document indicated in sub rule 3 means delivery of the documents itself. It
was tried to be indicated that in'not supplying the documents along with the
charge sheet to enable the applicant to submit his reply to the charges, the
statutory rule has been violated and therefore, the entire enquiry stands vitiated.
Thereafter, it was argued that as documents summoned by the appellant before
the Enquiry Officer vide his application dated 7.2.11 is also not supplied, this
also vitiates the enquiry. ’

13. With regard to supply of documents to the appellant two folds
submissions are made. The first was that it was obligatory on the part of the
Disciplinary Authority to supply all the documents alongwith the charge sheet
and as this was not done, the inquiry stands vitiated. The second submission
‘was that the relevant documents called for by the appellant should have been
supplied before directing the appellant to submit reply to the charge sheet
and as this is not done, the same vitiates the inquiry. Further submission was
made to say that even thereafter, if the documents are not supplied at the
stage of the inquiry, this is also fatal to the inquiry. '

14.  The learned writ court has taken note of requirement of Rule 14 and
has recorded a specific finding holding that at the stage of issuance of the
charge sheet and at the stage of directing the delinquent employee to file his
reply to the charge sheet, only list of documents and inspection of documents,
if requested for, is necessary and supplying the documents is not necessary.

15.  Rule 14 of the Discipline & Appeal Rules contemplates a detailed

procedure to be followed for imposing major penalties. Sub Rule-1 of Rule -

14 contemplates that no order imposing any of the penalties specified in Rule
10 shall be made except after an inquiry held, as far as may be, in accordance
to the provisions made therein. Thereafter, Sub rule 2 contemplates the

power of the Disciplinary Authority to initiate the inquiry and Subrules 3 and. -

4 which are relevant in the present context read as under

A,
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"3, Where it is proposed to hold an inquiry against a Government servant
under this rule and rule 15, the disciplinary authority shall draw up or cause to
be drawn up- '

@)y the substance of the imputation of misconduct or mis-
behaviour into the definite and distinct articles of charge:

(i) a statement of the imputations of’ misconduct or mis-behaviour
in support of each article of charge, which shall contain:-

(@) a statement of all relevant facts including any admission or
confession made by the Government servant;

.(b)  alist of documents by which. and a list of witnesses by whom,
the articles of charge are proposed to be sustained.

" 4. The disciplinary authority shall deliver or cause to be delivered to
the Government servant a copy of the article of charge, the statement
of the imputations or misconduct or misbehavior and a list of documents

+ and witnesses by which article of charge is proposed to be sustained
and shall require the Government servant to submit, within such time
as may be specified, a written statement of his defence and to state
whether he desires to be heard in person." -

(Emphasis Supplied) -

A perusal of the aforesaid rule clearly indicates that where it is proposed to
hold an inquiry against a Government servant either under Rule 14 or under
Rule 15, the Disciplinary Authority shall draw up or cause to draw substance
of the imputation of misconduct or mis-behaviour into definite and distinct
articles of charge, statement of the imputations of misconduct or misbehavior

. in the form of relevant fact and list of documents and a list of witnesses by

which the article of charges are proposed to be proved. It is, therefore,
clear that the charge sheet is only to contain the list of documents and list of
witnesses. Thereafter under Sub rule-4, the disciplinary authority is required
to.deliver to the Government servant a copy of the article of charge, the
statement of the imputations of misconduct or misbehavior and a list of
documents and witnesses by which article of charges are proposed to be
proved. Till that stage, the statutory requirement no where contemplate supply
of documents , it only contemplates supply of the list of documents. Further
Rule 4 contemplates that within a period of time specified, written statement
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of defence should be submitted by the delinquent employee, a conjoint reading
of Sub Rules 3 and 4 of the Discipline & Appeal Rules clearly indicates that
" before submitting the written statement of defence, the rule does not
contemplate supply ofthe documents alongwith the charge sheet. Thereafter,
the procedure followed on receipt of the statement of defence is indicated in
sub rule 6 of Rule 14, which reads as under :

'6. The disciplinary authority shall, where it is not the inquiring authority,
forward to the inquiring authority-

(1) A copy of the articles of charge and the statement of the
imputations of misconduct and misbehavior;

(il) A copy of the written statement of defence, if any, submitted
by the Government servant;

()  Aocopy of the statements of witnesses, if any, referred to in
sub-rule(3);

(iv)  Evidence providing the delivery of the documents referred to
in sub-rule (3), to the Government servant; and a copy of the order
appointing the "Presiding Officer".

(Emphasis Supplied)

16.  During the course of hearing by referring to clause (iv) of Sub Rule-
6, Shri Siddharth Gupta, learned counsel for the appellant tried to indicate
that the evidence providing delivery of the documents referred to sub-rule
(3) means evidence with regard to delivery of the documents forming part of
the charge sheet. '

17.  We are unable to accept the aforesaid contentions. What is
contemplated under this rule are the material which is to be forwarded to the
Inquiry Officer by the Disciplinary Authority, apart from .including the
documents and other material indicated in sub clauses (i), (ii) and (iii), the
same should also include the evidence providing delivery of documents referred
to in sub-rule-3 of Rule 14 and sub rule 3 only provides for the manner in
which the charge sheet is to be drawn, namely, the substance of the imputation
of misconduct or mis-behaviour, the statement of the relevant facts including
* any admission and confession of the Government employee and the list of
documents and evidence.

L]
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18.  Thatbeing so, the contention of Shri Siddharth Gupta, learned counsel
for the appellantto say that under rule 14, the statute contemplates delivery
of documents alongwith the charge sheet is not correct. What is contemplated
under the statutory rule is only to forward a list of documents, by which
charges are proposed to be proved. That is the intention of the Rule Maker.
This is further clear when we see the charges, which were communicatedto
the appellant and requirement of rule which was indicated in the charge sheet.

In the charge sheet Annexure P-11 issued to the petitioner on 26-08-2009,
in para-2 it was clearly brought to the notice of the appellant that he hasto
submit his reply to the charge sheet within 15 days to the Principal Secretary,
~ Government of M.P. Public Health & Family Welfare Department and he
was also informed asto whether he wants personal hearing, whether he
wants to take assistance of co worker, whether he wants any documents in
defence or whether he wants to call for any witness in his defence and finally
in para-2-C of the charge sheet, it was clearly indicated that in case before
submitting his defence to the charge sheet, the appellant wants to refer or
see the documents as indicated in the list, he may by giving notice to the
competent authonty within 10 days inspect the documents by approaching
the officer concerned as specified in para 2- C.ltis therefore, clear that at
the stage of issuance of charge sheet , neither in the statutory rule nor in any
other provisions, is there a requirement for supply,mg the documents to the
appellant. The only requirement is to provide the list of documents and further,
in the present case it is seen that the appellant was granted permission to
inspect the documents, if he so desired. Neither was any inspection sought
for by the appellant nor was any application submitted after the charge sheet
was issued to the a appellant on 26-08-2009 for supplying of the documents.
In fact the charge sheet was issued to the appellant on 26-08-2009 and the
Inquiry proceedings in fact effectively commenced after more than 2 % years
and during this period, there is no communication available on record to' show
that the appellant either inspected the documents or called for the documents.
Appellant only refers to letters dated 30.9.2009 and 7.2.2011 to say that
documents were not supplied in spite of demand. Accordingly, we are of the
considered view that in holding that the inquiry is not vitiated because
documents were not issued along with the charge sheet , the learned Writ
Court has not committed any error. That apart in the matter of supply of
documents to the appellant, the learned writ court has dealt with the matter in
detail in para-20 while considering Issue No. D as formulated by the Writ
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Court, it is held that all the documents were supplied to the appellant during
the course of enquiry by the Inquiry Officer.

19.  Before adverting to consider this question, further, we may take note
of the contentions of the appellant that the documents sought for vide his
applications dated 30.9.2009 and 07-2-11 were not supplied . The learned
writ court has gone into this aspect of the matter and it is found that in the
original records of the proceedings of inquiry, this application dated 30.9.2009
isnot available. That apart the copy of application filed along with the writ
petition does not bear the acknowledgment of any person or official of the
department nor is it precisely indicated in the order sheet maintained by the
Enquiry Officer. We have also verified the record and we find that this finding
of the learned writ court is correct. The appellant wants this court to draw an
inference that because in a communication available on record i.c. Annexure
R-2 dated 12-11-2009, reference is made to appellant's application dated
30th Sept. 2009, therefore, the appellant says that he had submitted the
application for supplying ofthe documents . Even though there is a reference
as alleged in Annexure R-2, but the letter dated 30.9.2009 is written by the
appellant to the Secretary of the Department, whereas there is no
acknowledgment of this letter and the appellant contention is that another
letter was also submitted by him requesting for documents before the Inquiry
Officer on 07-2-2011. These facts are not established from the documents
available on record, that apart we are of the considered view that this
aspect of the matter which was highlighted by Shri Siddharth Gupta, learned
counsel for the appellant at the time of hearing is not found to be correct, if
we go through the detailed submissions recorded by the writ court from
paras 20 onwards , it is also borne out from the original record which is
available with us. We also find that the charge sheet was issued to the appellant
as indicated hereinabove on 26-08-2009. Thereafter, the appellant did not
submit any reply to the charge sheet and the Inquiry was ordered in the year
2010 and after the order of appointing Inquiry Officer and the Presenting
Officer was passed the enquiry proceeding commenced on 5.5.2010 and
effectively from 3.5.2012, between 5-5-2010 to 03-05-2012 i.e. for a period
of two and half years, record does not indicate that the appellant ever
inspected the documents or requested for any inspection as noticed to him
while issuing the charge sheet or made any endeavor to see the documents .
On the contrary the proceedings of the inquiry available on record, show
that the inquiry officer initiated the proceeding on 19-03-2010, on 05-05-

L7
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2010, the appellant appeared in the proceedings of the inquiry. On the same
day, the appellant demanded copies of the documents as per list. The list was
given to the Presenting Officer and the inquiry was adjourned to 24-05-
2010. On 24-05-2010, the appellant was not present and therefore, the inquiry
was adjourned to 08-07-2010. On 08- 07-2010, the Inquiry Officer recorded
that the appellant did not file his written statement of defence and the matter

~was fixed for recording of the departmental evidence to 07-02-2011. On '

07-02-2011, the Presiding Officer produced certain documents before the

Inquiry Officer-The proceedings of 07-02-11 are noted and reproduced by
the writ court in para-20 which shows that the proceedings were held in

the presence of the appellant, he had signed the order sheet and it is indicated -
in these proceedings that all the documents that were produced before the
Inquiry Officer on 07-02-2011 were given to the appellant. The appellant
accepted this and thereafter on 27-06-2011 also the proceedings of the

" inquiry shows that the request made by the appellant to produce the

documents in defence was permitted and the inquiry was adjourned to
04-08-2011. That apartthe proceedings of the inquiry dated 26-09-2011
indicates that all the documents including defence documents of the appellant
were produced and the Inquiry Officer has noted that now all the preliminary
“process for production of the documents efc. by both the. parties are
concluded and the enquiry was fixed forevidenceto be produced by the
Presenting Officer . Thereafter on 27-11-2011, the appellant was present

- alongwith his defence assistance , he cross examined the witnesses produced

by the Presenting Officer and did not raise any objection in the matter of
production or supply of document. ’

20.  In the findings recorded by the writ court in para 20 reference is
made to, all the specific dates of the inquiry, the enquiry proceedings in Hindi

" is reproduced and it is held that the appellant has not raised any objection in

the matter during the proceedings of'the inquiry on the question of production
of documents. On the contrary records shows that all the documents were
produced in the inquiry and the appellant participated with the i inquiry without
any objection after counter signing on the order sheets and proceeding,

* Thereafter, now a complaint is made to say that the relevant documents were

not produced. The relevant documents referred, are nothing but the records
of RCH Society, these. documents did not form part of the prosecution
documents and was never relied upon by the department or the enquiry officer,
accordingly, if the appellant felt that these documents were required by him,
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he should have summoned the same during the enquiry. On the contrary he
accepted the documents produced in the inquiry, did not raise any objection
and proceeded to participate in the inquiry without any objection. The question
now would be as to whether the inquiry stands vitiated on the grounds
canvassed inthe light of this conduct of the petitioner a Senior Officer of the
Department holding the post of Director and whether the requirement of law
i.e. demonstration of prejudice is discharged by the appellant. Normally, if the
relevant documents are not supplied to the delinquent officer and the inquiry
1s proceeded with, the law contemplates that the court is required to examine
as to whether the documents requested for and not produced are the
mandatory requirement as per the rules for conducting the inquiry and if
they are the mandatory requirements then, no production of the documents
vitiates the inquiry. As far as this aspect of the matter is concerned the
mandatory requirement was only to supply the list of documents along with
the charge sheet and production of the documents referred to in the charge
sheet in the Enquiry before evidence of the department is adduced, this
mandatory requirement is complied with. The other documents required by
the appellant are the documents which he wanted for his defence and if the
appellant felt that non production of these documents which are not mandatory
requirement vitiates the inquiry then the appellant is required to demonstrate,
plead and prove the prejudice caused to him due to non production of these
documents. In this regard, at this stage, we may refer to the law with regard
to violation of principles of natural justice.

21.  Asfarasviolation of principles of natural justice and holding an enquiry
to be vitiated on account of non supply of documents are concerned, itis a
well settled principle of law that if the violation of a procedure alleged, is not
a mandatory violation or is not contrary to the requirement of rules then
prejudice caused has to be proved and established for seeking interference
into the matter. In this regard, a judgment of the Supreme Court in the case of
Bidyut Kumar Mitra (supra) may be taken note of. In this case, it was the
contention of the employee concerned that certain recommendations of the
Central Vigilence Commission and certain other documents were not supplied
to him and as the enquiry was held without supplying these documents, the

enquiry stands vitiated. The Supreme Court took note of the aforesaid and-

found that neither the recommendation of the Chief Vigilence Commission
was considered by the enquiry officer, it was not part of the material which
formed the basis for recording a finding and therefore, if the appellant wanted

by
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to say that non production or non supply of these documents vitiates the enquiry
or amounts to non observance of the principles of natural justice, it has been
held by the Supreme Court that the appellant has to plead, prove and establish
the prejudice caused. In the aforesaid judgment, Hon'ble Supreme Court has
taken note of various principles laid down by the Supreme Court in earlier

" judgments-i.e. State Bank of Patiyala Vs. S. K. Sharma - (1996)3 SCC

364; Nagarjun Construction Co. Ltd. Vs. Govt. of A.P, - (2008)16 SCC

276 and finally it has been held that mere non supply of a document by itself
cannot be a ground to hold the enquiry to be vitiated. Consequently burden
heavily lies on the delinquent employee to prove that the non supply of
document has caused prejudice to him which has resulted in miscarriage of
justice. Until and unless miscarriage of justice and prejudice is not proved, it
is held that the enquiry cannot be held vitiated. Similar isthe principle laid
down in the case of UO/ vs. Alok Kumar - (2010)5 SCC 349. In this case

also, it has been held that merely because certain reports pertammg to earlier
action taken have not been produced in the departmental enquiry that by
itselfis not a ground for holding the enquiry to be vitiated. Here also advise
of the Chief Vigilance Commissioner was not produced and the Supreme
Court held that until and unless prejudice cause and miscarriage of justice is
not established, the enquiry cannot be held to be vitiated. It has been held -
that onus lies on-the delinquent employee to establish, plead and prove
prejudice. Similar is the principle laid down in the case of Sarvat Upgramin
Bank Vs. Manoj Kumar - (2010)3 SCC 556. That being so, in the present
case, as far as the ground of non supply of document with the charge sheet;

the same being not the requirement of statutory rule i.e. Rule 14, we find that
the appellant has not pleaded or provéd prejudice cause and therefore, on
this ground we cannot hold the enquiry to be vitiated.

22.  Ttwastriedtobe emphasrzed by Shri Siddharth Gupta by refemng to,
the non production of documents and findings recorded with regard to charge‘
No.2 and 3 to say that appellant is alleged to have got the vehicle reglstered P

as a private vehicle under the MP04 series and while doing so, the vehlcle .
was not registered through the Transport Section of the Department of Health '
and Family Welfare Department. Shri Gupta submits that in the invoice sent
by the Union of India the vehicle was in the name of the appellant Dr. Yogiraj

" Sharma and as the vehicle was to be used fora society the entire registration

was.done through the Society, the documents and other process were rooted
through the Society and therefore, the documents with the RCH Society should ’
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have been produced. The case in the charge sheet was that the vehicle was
allotted to the Health and Family Welfare Department, even though shown as
in the name of Dr. Yogiraj Sharma, Director, Health and Family Welfare
Department. The appellant did not get the vehicle registered through the
Transport Section of the Department and i in doing so, it is said that he has
violated the rules. If it was the case of the appcllant or if it was his defence
that the vehicle was allotted to the society in question and it was the society
“which registered the vehicle, then it was for the appellant to summon the
documents from the society and establish his defence. Except for contending
that the documents were not produced, appellant has not made any effort to
summon the documents from this Society itself. On the contrary, the documents
available in the original enquiry file shows that the appellant himself wrote to
the RTO, Bhopal for registering the vehicle as a private vehicle and there is
nothing available on record to show that efforts were made by the appellant
to getitregistered in the name of the Society. That being so, we find that in
holding that the enquiry was properly held and the charges leveled against the
appellant are proved in accordance with the requirement of law, learned Writ
Court has not committed any error. If we go through the various judgments
and reasons given by the learned Writ Court to arrive at such a conclusion,

we find that Writ Court has not committed any error. Contention of the _

appellant that enquiry officer has only held charge No.3 to be proved and no
finding has been recorded with regard to charge No.2 and 3, is not correct.
Findings recorded by the Enquiry Officer is in detail. He has discussed the
charges and evidence that came on record and held all the charge to be
proved. Atthe very outset, Enquiry Officer had recorded a finding that all the
-charges are interlinked to each other, are common and overlapping and,
therefore, he is deciding all the charges together and has recorded a finding
based on the same. That being so, we find no error in the procedure followed
by the Enquiry Officer and by following such a procedure, no prejudice has
been caused to the appellant, Appellant by referring to Rule 14(23) of M.P.
CCS(CCA) Rules and judgment in the case of Swami Prasad Yadav (supra)
has tried to indicate'that as specific finding to each charge has not been recorded
or discussed, the finding of the Enquiry Officer is vitiated. In para 23 while
~ deciding issue No. (h) learned Writ Court has gone into detail with regard to
this aspect of the matter and has found that article of charges are interlinked
to each other and Enquiry Officer having decided all the charges together, the
principles laid down in the case of Swami Prasad Yadav (supra) will not

oy
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apply. In our view, learned Wnt Court has not committed any error in doing
SO.. - '

23, Accordingly, grf)ﬁnds (a), (b), (c) and (d) as raised by the appellants
in this appeal is found t6'be unsustainable.: As far as the findings of the Enquiry
Officer is concerned, we find that the Enquiry Officer has discussed the matter
in detail and has recorded a reasonable finding.

24.  Itisseenthatthei Inqulry in question was not held by any Officer of the
Department in question. On the contrary, the.inquiry was conducted by the
Commissioner, Departmental Enquiries, Government of MP and a sitting Senior
District Judge had conducted the inquiry. It was the case of the appellant that
in the departmental inquiry sufficient evidence has not been adduced to hold
that the charges are proved; the findings are perverse and because documents
of the RCH Project were not produced, the inquiry is vitiated. We have already
dealt with the matter of non—productlon of documents and its consequential
effect.

25.  Asitwasargued that the finding of the Enquiry Officer was perverse,
even though the scope of judicial review may not permit reassessment of the
evidence led before the inquiry, but to consider the question of perversity we
have gone through the finding of the Enquiry Officer and we find that in the
departmental inquiry, four witnesses were examined on behalf of ‘the
prosecution. They were Shri Rakesh Munshi - PW/1; Shri Om Prakash Garg
- PW/2; Shri V.X. Gupta - PW/3; Shri P.N.S. Chouhan - PW/4. Shri Rakesh
Munshi- PW/1 was holding the post of Deputy Director Transportation, in
the Directorate of Health Services, and he has indicated the procedure for
registration of vehicles, which are received in the Health Department. He states
that all vehicles received either from Government of India for various Projects
or for any other purpose are received in the Transport Department, the
documents are given to the Transport Department, thereafter the registration
is undertaken by the Transport Department normally as a government vehicle.
As far as the vehicle in question is concerned, this witness categorically states
that it is not registered through the department. Even its receipt from the
Government of India is not recorded in the Department and without routing
the vehicle through the department, appellant Dr. Yogiraj Sharma got it
registered as a private vehicle. As far as defence of the appellant that he got
the vehicle registered as it was allotted to the RCH Project is concerned, this
w1tness says that this contention is also not correct, as the.documents
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forwarded by the Government of India alongwith the vehicle indicates that it is
allotted to the Directorate of Family Planning and Health and only the name of
the appellant Dr. Yogiraj Sharma is shownasa representative of the department.
This witness further says that the appellant misrepresented to the RTO, showing
this vehicle to have been received for the RCH Project and got it registered in
his name and not in the name of the Society. The witness says that thisis an
irregularity committed by the appellant. The learned Enquiry Officer has taken
note of the statement of this witness in paragraph 12 and 13, with regard to
the vehicle being allotted to the RCH Project and its registration. The learned
Enquiry Officer finds that the vehicle has been registered as a private number
in the services MP-04, in the name of Dr. Yogiraj Sharma. It is held by the
enquiry officer that there is nothing to show that the vehicle was registered in
the name of the society or was allotted for the project.-

26.  Similarly, the learned Enquiry Officer has taken note of Ex.D/1 - the
invoice cum delivery challan issued by Daewoo Motors Limited and it is held
that it has been issued in the following name - Deputy Comptroller of the
Ministry of Health and Family Welfare, Nirmal Bhawan, New Delhi - assignee
Dr. Yogiraj Sharma, Director, Department of Family Welfare, Satpura Bhawan,
Bhopal. Accordingly, taking note of all these facts, the learned Enquiry Officer
has recorded a finding that the vehicle is allotted in the name of Dr. Yogiraj
Sharma, Director, Department of Family Welfare and not in the name of any
Society or any Project and, therefore, by writing to the RTO that the vehicle
has been allotted to the RCH Project and then getting it registered in his name,
it is held that the charge of misrepresentation to the RTO for getting the vehicle
registered is proved.

27.  Thereafter, statement of Shri Om Prakash Garg - PW/2 is taken note
of and it is found that according to this witness he is also working in the
Transport Department as a Sub Engineer. He is working in the Department
for more than 24 years and he says that more than 800 vehicles were received

during his service period from the Government of India. All the vehicles are -

allotted in the name of Director, Health Service and Family Planning by the
Government of M.P.. He describes about the manner of delivery of the vehicle
and says that every time the vehicle is registered in the name of the department
and not in a private name or number as done in the present case. Taking note
of the statement of this witness, it is held that the vehicle has been reg15tered in
a manner which is not pennlss1blc under law.

@,
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28. - Thereafter, similar statements made by Shri PN.S, Chouhan - PW/4
- State Health Transport Officer; and Shri V.K. Gupta - PW/3 - also an
employee of the Transport Department, is taken note of and the conclusion of
the Enquiry Officer is that the vehicle was allotted in the name of the Director,
Family Welfare Department. There was nothing in the document or the material
available on record, including allotment of vehicle by the Government of India
to show that the vehicle was allotted to RCH Project and instead of getting
the vehicle registered in the name of the department, as a government vehicle
in the series MP-02, after routing it through the Transport Department, it is
held that the appellant himself by writing a letter through his Personal Secretary,
in his individual capacity got the vehicle registered; did not inform the Transport
Department and without making entry of the vehicle in the Transport
Department or in the log books of'this Department etc, the vehicle was used.

29.  Finally, in paragraph 24 of his report, the Enquiry Officer takes note
of the preliminary inquiries conducted by Shri Ajit Kesri, Secretary, Government
of MP, Department of Family and Health Welfare; Smt. Alka Upadhyaya;

" and, Shri K.K. Shukla and Shri M.B. Asthana, and holds that they are not

inquiry in the proper sense. They are only the comments and observes of the
Officers concerned, based on the querries made by them, they are not based
on any proper inquiry and the same is not binding on the Enquiry Officer. On
the contrary, the Enquiry Officer has recorded his finding based on the évidence
that came on record. We have gone through the so called departmental
preliminary inquiry reports as alleged by Shri Sidharth Gupta and we find that
these documents only show the comments of the Officers and they are findings
which are not based on any enquiry or evidence recorded in the matter, in
accordance to the requirement of law and, therefore, in rejecting the same the
Enquiry Officer has not committed any error.

30.  Wehave gone through fhe report of Enquiry Officer and the findings

- asrecorded hereinabove and we find that the Enquiry Officer has gone into

all the aspects in details and the conclusions as has been arrived at is that
normally in the Family Welfare & Health Department vehicles received are.

- registered through the Transport section by the officers of the said Section;

the registration fees are paid by the Transport section; entry of the vehicle is
made in the Transport section and it is the Transport section which gets the
vehicle registered with the RTO. In this case none of these procedure were
followed, the appellant got the vehicle registered as a private number, in his
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own name, without routing it through the Transport Section and used it for his
personal use. However, in the inquiry it was his defence that the vehicle was
allotted to a Project, namely the RCH Project and it is the Project that
registered the vehicle. However, there is nothing available on record to show
that the Governmentof India had allotted the vehicle for the Project and if the
Project was being run by a Scciety then the vehicle should have been registered
in the name of the Society. The registration book available on record indicates
that there is no mention of the vehicle being registered in the name of the
society, it is registered in the name of Dr. Yogiraj Sharma, Director, Family
Welfare Department. Taking note of all these circumstances, the Enquiry
Officer has held the charges to be proved and in doing so, we find no error
committed warranting reconsideration. The finding of the Enquiry Officer is
based on due appreciation of the evidence that came on record and we cannot
say that the same is perverse or unsustainable.

31.  Thescope of judicial review in the matters of administrative action
pertaining to disciplinary procceding has been discussed in detail by the learned
Writ Court and it has been found that while exercising the limited scope of
judicial review in this case, interference cannot be made. In this regard we
may. refer to a judgment of Supreme Court in the case of S. R. Tiwari Vs.
Union of India - (2013)6 SCC 602, in para 19 and 20 of the aforesaid
judgment, the scope of judicial review has been crystallized in the following
manner :-

"19. In Commissioner of Income Tax, Bombay & Ors. Vs.
‘Mahindra & Mahindra Ltd. & Ors., AIR 1984 SC 1182,
this Court held that various parameters of the court's power of
judicial review of administrative or executive action on which
the court can interfere had been well settled and it would be

redundant to recapitulate the whole catena of decisions. The
Cou_rt further held:

"It is a settled position that if the action or decision is perverse
or is such that no réasonable body of persons, properly
informed, could come to, or has been arrived at by the authority
‘misdirecting itself by adopting a wrong approach, or has been
influenced by irrelevant or extraneous matters the court would
be justified in interfering with the same." -

]
-
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20.  The court can exercise the power of judicial review 1f
there is a manifest error in the exercise of power or the exercise
of power is manifestly arbitrary or if the power is exercised on
the basis of facts which do not exist and which are patently
erroneous. Such exercise of power would stand vitiated. The
court may be justified in exercising the power of judicial review
Jif the impugned order suffers from mala fide, dishonest or
corrupt practices, for the reason, that the order had been
passed by the authority beyond the limits conferred upon the
authority by the legislature. Thus, the court has to be satisfied
that the order had been passed by the authority only on the
grounds of illegality, irrationality and procedural impropriety
before it interferes. The court does not have the expertise to
correct the administrative decision. Therefore, the court itself
may be fallible and interfering with the order of thé authority
may impose heavy administrative burden on the State or.may
lead to unbudgeted expenditure. (Vide: Tata Cellular Vs.
Union of India, AIR 1996 SC 11; People's Union for Civil
Liberties & Anr. Vs. Union of India & Ors., AIR 2004 SC
456; and State of NNC.T. Of Delhi & Anr.. V. Sanjeev alias
Bittoo, AIR 2005 SC 2080). "

(Empbhasis Supphed)

32.  Furtherafter considering various judgments including the judgment in
the case of Union of India Vs. Bodupalli Gopalaswami and Sanjay Kumar
Singh Vs. Union of India relied upon by the learned Writ Court in para 28,
the principle is so laid down :-

"28. The role of the court in the matter of departmental
proceedings is very limited and the court cannot substitute its
own views or findings by replacing the findings arrived at by
the authority on detailed appreciation of the evidence on record.

In the matter of imposition of sentence, the sc¢ope for
interference by the court is very limited and restricted to
exceptional cases. The punishment imposed by the disciplinary
authority or the appellate authority unless.shocking to the
conscience of the court, cannot be subjected to judicial review.
The court has to record reasons as to why the punishment is
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disproportionate. Failure to give reasons amounts to denial of
justice. The mere statement that it is disproportionate would

‘notsuffice. (Vide: Union of India Vs. Bodupalli Gopalaswami
(2011) 13 SCC 553 and Sanjay Kumar Singh Vs. Union of
India , AIR 2012 SC 1783)."

(Emphasis Supplied)

33. - Once we find that the enquiry has been properly conducted, in
accordance to the requirement of rules, no prejudice has been caused to the
appellant and there is no-violation of the principles of natural justice, we cannot
exercise any further power of judicial review and interfere into thé matter.
That apart, it has been held by the Supreme Court in the case of SBI Vs. Ram
Lal - (2011)10 SCC 249 that while exercising powers of judicial review in
administrative matters pertaining to disciplinary action being taken, this Court
does not sit as a appellate authority over a finding of the disciplinary authority.
Inpara 12 and 13 the matter has been so dealt with by the Hon'ble Supreme
Court in the aforesaid case :-

"12. This Court has held in State of Andhra Pradesh and
Others v. Sree Rama Rao (AIR 1963 SC 1723):-

"The High Court is not constituted in a proceeding
under Article 226 of the Constitution a Court of appeal
over the decision of the authorities holding a
departmental enquiry against a public servant: it is
concerred to determine whether the enquiry is held by
an authority competent in that behalf, and according to
the procedure prescribed in that behalf, and whether
the rules of natural justice are not violated. Where there
is some evidence, which the authority entrusted with
the duty to hold the enquiry has accepted and which
‘ ev1denccmay 1easonab1y support the conclusion that
the delinquent'officer is guilty of the charge, it is not
fthe function of the High Court in a petition for a writ
under Article 226 to review the evidence and to arrive
'atan independent finding on the evidence:."

13. Thus, in a proceeding under Article 226 of the Constitution,.
the High Court does not sit as an appellate authority over the
; .

- f
i
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findings of the dis¢iplinary authority and so long as the findings
of the disciplinary authority are supported by some evidence
the High Court does not re-appreciate the evidence and come
to a different and independent finding on the evidence. This
position of law has been reiterated in several decisions by this
Court which we need not refer to, and yet by the impugned
judgment the High Court has re-appreciated the evidence and
arrived at the conclusion that the findings recorded by the
enquiry officer are not substantiated by any material on record
and the allegations leveled against the respondent no.1 do not
constitute any misconduct and that the respondent no.1 was
not guilty of any misconduct."

That being the legal position and scope of judicial review in a petition under
Article 226 of the Constitution, we see no reason to interfere into the matter.
That apart, in the judgment relied upon by Shri R. N. Singh, learned Senior
Counsel i.e. in the case of B. Venkataramani Vs. C.J Ayodhya Ram Singh -
(2006)13 SCC 449 in para 11 the powers of the Division Bench in an Intra
Court Appeal has been discussed in the following manner :-

In an intra-court appeal, the Division Bench undoubtedly may
be entitled to re-apprise both questions of fact and law, but
the following dicta of this Court in Umabai & Anr. vs. Nilkanth
Dhondiba Chavan (Dead) By Lrs. & Anr. [(2005) 6 SCC
243], could not have been ignored by it, whereupon the learned
counsel] for Respondents relied:

"It may be, as has been held in Asha Devi v. Dukhi Sao (1974)
2 SCC 492 that the power of the appellate court in intra-
court appeal is not exactly the same as contained in Section
100 of the Code of Civil Procedure but it is also well known
that entertainment of a letters patent appeal is discretionary
and normally the Division Bench would not, unless there exist
cogent reasons, differ from a finding of fact arrived at by the
learned Single Judge. Even as noticed hereinbefore, a court
of first appeal which is the final court of appeal on fact may
have to exercise some amount of restraint.”

And finally after considering various judgments on the same issue in para 25 it
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has been held by the Division Bench should be slow in interfering with the
finding of fact arrived at by the Writ Court. If we analyze the judgment rendered
by the learned Writ Court in the backdrop of the aforesaid legal principle, we
find that learned Writ Court has gone into each and every aspect of the matter
in detail and has recorded a finding to say that the order passed by the -
Disciplinary Authority and findings recorded by Enquiry Officeris legal and
proper. Therefore, we see no reason to interfere with the reasonable judgment
and decree passed by the learned Writ Court.

34.  Eventhough during the course of hearing Shri Siddharth Gupta had
referred to various judgments as are indicated herein above and has also
submitted a written note with regard to relevancy of the judgment, we have
not discussed the judgments separately as we find that the learned Writ Court
has gone into each and every judgment and his detailed order give reason as
to why judgments are not applicable. That apart, as we have applied the
principles of law applicable in the matter with reference to the fact of the case,
it is'not necessary to refer to each and every judgment relied upon by Shri
Siddharth Gupta as they do not apply in the facts and circumstances of the
present case.

35.  That apart, we find that the learned Writ Court has after holding the
enquiry to be properly held, has remanded the matter back to the Dj sciplinary
Authority for proceeding with the enquiry from the stage of supply of Enquiry
Officer report. That being so, question No. (¢) and (f) pertaining to hearing
after submission of the enquiry report and consideration of the past record
before imposing the punishment are now to be reconsidered by the Disciplinary
Authority and while reconsidering the matter in the light of the remand ordered
by the learned Writ Court, the Disciplinary Authority shall take note of the
. requirement of law in the matter of issuing show cause notice with re gard to
accepting the finding of the Enquiry Officer and considering the past record
before imposing the punishment. Taking note of all these aspects of the
matter, the Disciplinary Authority may proceed in the matter in accordance
with law,

36.  With the aforesaid observations, finding no case made out for
interference with the order passed by the learned Writ Court, we dismiss this
appeal.

Appeal dismissed.
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' JUDGMENT '

The Judgment of the Court was delivered by .

RAJENDRA MENON, J. :- In this appeal filed under Section 2(1) of M.P.
Uchcha Nyayalaya (Khand Nyay Peeth Ko Appeal) Adhiniyam, 2005 ,
exception is sought to an order dated 6.3.2003 passed by.the Writ Court in
W.P.No.1719/1999 whereby, challenge made to the acquisition proceedings
under the Land Acquisition Act, 1994, has been rejected. Even though various
grounds are raised, an interlocutory application has been filed and it is said
that now in view of Section 24(2) of the Right to Fair Compensation and
Transparency in Land Acquisition Rehabilitation and Re-settlement Act2013
(hereinafter referred to as Act 0f 20 13), the acquisition be lapsed and appeal
be allowed and disposed of in terms thereof,

2.+ The M.P. Housing Board with a view to establish and implement a
land development scheme approached the State Government and in the year
1987-88, the Collector, Bhopal and the Land Acquisition Officer, Bhopal,
initiated proceedings under the Land Acquisition Act of 1894 for acquiring
25.57 acres of land bearing Khasra No.57, 58, 59, 60, 69 and 70 situated in
Village Khajuri kala, Tahsil Huzur, District Bhopal. Challenging this acquisition
proceeding, Purushhotam Lal and others filed a writ petition before the Writ
Court being W.P. No.1719/1999 raising various grounds to say that the
acquisition under the land acquisition Act of 1894 is illegal. By an order

passed on 6.3.2003, the learned Writ Court having rejected the prayer made

. by Purushottam Lal and others, this appeal has been filed.

-

3. Even though various grounds are raised to say that the acquisition
proceedings are illegal and cannot be sustained, during the pendency of the
matter, LA. No.15129/2014 was filed seeking amendment in the writ appeal
and pointing out that after coming into force of Actof2013 w.e.f. 1.1.2014
and in view of Section 24 of the said Act and particularly, the provisions of
Section 24(2), now after the award was passed in the year 1991 and as till
date no compensation has been paid to the land owners or beneficiaries nor is
the same deposited in the accounts of the beneficiaries, the acquisition
proceedings have lapsed and the land should be restored back to the appellants.
Accordingly, it is contended that in accordance to the Act of 2013 the.appeal
should be allowed and land restored back to the appellants. -

4. Shri Vivek Tankha, learned Senior Counsel appearing for the

i,
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appellants, took us through the provisions of Section 24 of the Act of 2013,

particularly, sub section (2), meaning and import of the words "payment of
compensation” or deposit of the same in the Court as contemplated under

Section 31 of the Act of 1984, the law laid down by the Supreme Court in the

case of Pune Municipal Corporation and another Vs. Harakchand

Misirimal Solanki and others - (2014)3 SCC 183; Union of India & Others

Vs. Shiv Raj-and others - (2014)6 SCC 564; Bimla Devi and others Vs-

State of Haryana -(2014)6 SCC 583; Bharat Kumar Vs- State of Haryana
and another (2014)6 SCC 586 and anotherjudgment of the Supreme Court
in the case of Sharma Agro Industries Vs. State of Haryana and others -

(2015)3 SCC 341, argued that now as the award under Section 11 of the

Land Acquisition Act, 1894 has been passed more than five years back prior -
to commencement of the Act of 2013 and as compensation has not been paid
to the beneficiaries, the law laid down in the case of Pune Municipal
Corporation (supra) will squarely apply and land is liable to be restored
back to the petitioners, they also referred to reply filed by the respondents,
particularly, M.P. Housing Board to the applications in question and pointed
out that Housing Board has only deposited the compensation with the State
Government namely, Collector, Bhopal but as the amount is not paid to the
beneficiaries, the ingredients necessary for invoking Section 24 of the Act of
2013 are made out. :

5. Shri Swapnil Ganguly, leamed Govt. Advocate refuted the aforesaid
contention and argued that as the Housing Board has paid the compensation,
no relief can be granted. The Housing Board has filed a detailed reply to LA.
No. 15129/2014 and from the said reply filed and the documents annexed
thereto as Annexure R/1 to R/6, respondents only say that after the award
was passed on 30th March, 1999 the Housing Board deposited the amount
with the Collector, Bhopal vide various cheques as is indicated in para 2 of ‘
the reply and as the compensation has been deposited with the Collector, the
petitioners and the appellants should have collected the amount from the
Collector. Itisindicated in para 4 of this reply that after passing of the award,
no efforts were made by the petitioners-or the appellants to receive the
compensation and the amount remained with the competent authority and it is
said that as no reference was also made under Section 18 of the Old Act by
the appellants, they cannot make any complaint. It is tried to beindicate by -
Ku. Anjali Banerjee, learned counsel for the Housing Board, that the provisions

2
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of Section 24(2) will not apply in the present case as M.P. Housing Board has
already complied with the award passed on 21.3. 1999 and deposited the
cormpensation with the Collector.

6. After the matter was heard and closed, time was granted to the State
Government and the Housing Board to file additional affidavit in support of
their contention, if any. Even though the State Government has not filed any
affidavit, on behalf of the Housing Board, an additional reply has been filed on
5th October 2015. In the additional reply filed, nothing new has been pointed
out, except to say that after the acquisition proceedings were conducted the
possession of the land has been taken over and documents showing taking
over of the possession has been filed. That apart, various agreements and
documents have been filed to show that tender has been granted and some
agreement has been entered into for development of the land and therefore,
now the appellants cannot claim back the land from the Board. It is indicated
that once the Board has deposited the compensation award with the Collector
and the possession of the land is taken 6ver, the application cannot be allowed.

7. We have heard learned counse! for the parties at length and we have
considered the rival contentiofs. Section 24 of the Act of 2013 reads as
under :-

"24. Land acquisition process under Act No.1 of 1984
shall be deemed to have lapsed in certain cases-.

(1) Notwithstanding anything contained in this Act, in any
case of land acquisition proceedings initiated under the Land
Acquisition Act, 1894(1 of 1894),

" (a) where no award under Section 11 of the said Land
Acquisition Act has been made, then, all provisions of this Act
relating to the determination of compensation shall apply; or

(b) where an award under said Section 11 has been made,
then such proceedings shall continue under the provisions of
the said Land Acquisition Act, as if the said Act has not been
repealed.

(2) Notwithstanding anything contained in sub section (1),in
case of land acquisition proceedings initiated under the Land
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Acqulsltlon Act, 1 894 where an award under the said Section
11 has been made five years or more prior to the
commencement of this Act but the physical possession of the
land has not been taken or the compensation has not been
paid the said proceedings shall be deemed to have lapsed and
the appropriate Government, if it is so chooses, shall initiate
the proceedings of such land acquisition afresh in accordance
with the provisions of thisAct :

Provided that where an award has been made and
compensation in respect of a majority of land holdings has not
been deposited in the account of the beneficiaries, then, all
beneficiaries specified in the notification for acquisition under
Section 4 of the said Land Acquisition Act, shall be entitled to
compensation in accordance with the provisions of this Act."

Similarly, Section 31 of the Land Acquls1t10n Act, 1894 reads as under :-

. "3 Payment of compensation or deposit of same in the
court - ‘

i On making an Award w/s 11, the Collector shall tender”
payment of compensation awarded by him to the person
interested entitled thereto according to the Award and shall
pay it to them unless prevented by-someone or more of the

contingencies mentioned in the next subsection.

ii.”.  Ifthey shall not consent to receive it or if there be no
person competent to alienate the land or if there be any dispuite
as'to the title to receive compensation or to the apportionment

of it, the Collector shall deposit the amount of the compensation

in the Court to which a reference w/s 1 8 would be submitted.”

8. A perusal of sub section (2) of Section 24 indicates -that -
Notwithstanding anything contained in sub section (1) of Section 24 in case
where land acquisition proceedings are initiated under the Land Acquisition
Act of 1894 and when an award under Section 11 has been made five years
prior to commencement of the Act of 2013 but physical possession of the
land has not been taken or compensation has not been paid, the said
proceeding shall be deemed to have been lapsed. Further Section 31 of the

‘9
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Land Acquisition Act, 1984 pertains to payment of compensation or deposit
of the same in Court. This provision contemplates that on making of an award
- under Section 11, the Collector shall tender the payment of compensation
awarded by him to the person interested, entitled thereto according to the
award and shall pay to them unless prevented by someone or some
competency. Sub section (2) contemplates that if for any reason, amount is
not paid or there is no competent person to receive the compensation, Collector
shall deposit the amount of compensation to the Court to which reference
under Section 18 would be submitted. A conjoint reading of both these sections
clearly indicates that if award under land acquisition proceeding held under
‘the Land Acquisition Act of 1894 is passed five years prior to coming into
force of Act of 2013 and if either physical possession of the land has not been
taken over or compensation is not paid to the beneficiaries, then the land
acquisition proceedings lapse. The manner of payment of compensation is
- contemplated under Section 31 of the 1894 Act and the eventualities or non
receipt of compensation warrants the Collector to deposit the amount with
-the Court where the reference can be submitted. Both these provisions,
particularly, the provisions of Section 24 has been interpreted by the Supreme
Court in the case of Pune Municipal Corporation (supra) and after
considering various aspects of the matter in para 11, 19 and 21 the following
principles have been laid down :- '

"11. Section 24(2) also begins with non obstante clause.
This provisiorn has overriding effect over Section 24(1). Section

. 24(2) enacts that in relation to the land acquisition proceedings
initiated under 1894 Act, where an award has been made five

. years or more prior to the commencement of the 2013 Act
and either of the two contingencies is satisfied, viz; (i) physical
possession of the land has not been taken or (ii) the -
compensation has not been paid, such acquisition proceedings
shall be deemed to have lapsed. On the lapse of such acquisition
proceedings, if the appropriate government still choosesto

. acquire the land which was the subject matter of acquisition -
under the 1894 Act then it has to initiate the proceedings afresh
under the 2013 Act. The proviso appended to Section 24(2)
deals with a situation where in respect of the acquisition initiated
under the 1894 Act an award has been made and compensation

y
"y
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in respect of a majority of land holdings has notbeen deposited

.. . inthe account of the beneficiaries then all the beneficiaries
S spec1ﬁed in Section 4 notification become entitled to
- c0mpensat10n under 2013 Act.

at .
ot

' “19. Now this is admitted position that award was madeon -
'31.01.2008. Notices were issued to the landowners to réceive
thé compensatloh and since they did not receive the -
"compensanon the'amount (Rs.27 crores) was deposited in
~ the govemment treasury Can it be said that deposit of the
amount of compensatlon in the government treasury is -
' equlvalent to the amount of compensation paid to the
landowners/persons interested? We do not think so. [n a
‘comparatively recent decision, this Court in Agnelo Santimano

Fernandes[2], relying upon the earlier decision in Prem Nath

Kapur[3]. has held that the deposit of the amount of the ‘

compensation in the state's revenue account is of no avail and

the liability of the state to-pay interest subsmts till the amount
has not been deposited in court. = - coe .

21. Theargument on behalfof the Corporation that the subject
land acquisition proceedings have been concluded in all respects
under the 1894 Act and that they are not affected at all in view
of Section 114(2) of the 2013 Act, has no merit at all, and is

"noted to be rejected. Section 114(1) of the 2013 Act repeals

1894 Act. Sub-section (2) of Section 114, however, makes
Section 6 of the General Clauses Act, 1897 applicable with
regard to the effect of repeal but thls 1s subject to the provisions

_in the 2013 Act. Under Section 24(2) land acquisition

proceedings initiated under the 1 894 Act, by Iegal fiction, are
deemed to have Iapsed where award has been made five years

or more prior. to the commencement of 2013 Act and '

possession of the land is not taken or compensatlon has not

) been paid. The legal fiction under Section 24(2) comes into

‘operation as soon as conditions stated therein are satlsﬁed
The applicability of Section 6 of | the General Clauses Act bemg
subject to Sectlon 24( 2), there-is no merit in the contention of

719
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the Corporation. " | ' \

1t has been clearly laid down by the Supreme Court in the aforesaid case, that
if compensation is not pald orif possession. of the lahd is not taken over and if
five years period or more is over, prior to commencement of the Act of 2013,

the land acquisition proceedings lapse. Section31(1) of the Act is also taken
- note of and it has been clearly held that if compensation isneither paid to the

beneficiaries nor deposited in the Court where reference would be met under .

" Section 18, land acquisition proceedings would' Iapse It is also held that
deposit of the amount as per the award with the treasury of the Government
_ of State Revenue Department is not sufficient compliance. Thisjudgment of
the Supreme Court in the case of Pune Municipal Corporanon (supra) has
been subsequently considered in the case of Shiv Rajand others (supra) and
after taking note of the said judgment certain other judgments in the case of
Bharat Kumar (supra) and Bimla Devi and others (supra) have been taken
note of and i in  para 26 and 27 the matter has been crystall:zed in thc following
manner :-

,""26 ‘The objects and Reasons of the 2013 Act and partlcularly

Clause 18 thereof fortify the view taken by this Court in the

) ]udgments referred to hereinabove. Clause 18 thereof reads
as under :-

" "18. The benefits under the new law would be

available in all the cases of the land acqulsltlon under

the Land Acquisition Act 1894 where award has not

. been made or possession of land has not been
_ ‘taken." (Emphasis added) ’

-27. However, the aforesaid appeals have to be decided in
the light of the above settled legal prepositions. The admitted
facts of the case remain that the respondent tenure holders
had filed objections under Section 5-A of the 1894 Act as
admitted in the affidavit filed by Smt. Usha Chaturvedi, Deputy

:Secretary (Land Acquisition), Land and Building Department,
Vikas Bhawan, New Delhi, filed in January 2014 before this

Court. Award No.15/87-88 had been madeon 5.6.1987 and
possession has not been taken till date though compcnsatlon

-has been deposited with the Revenue Dcpartmcnt, whichcannot
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be termed as "deemed: payment” as has been held in.
Harakchand case."

9. -  Similaristhe view takef: by the Supreme Court in the case of Sharma
Agro Industrzes (supra) wherein also the principles.laid down in the case of
Pune Municipal Corporation (supra) etc., has been considered and principle
reiterated, It is therefore, clear from these judgments and interpretation of
-Section 24 of the Act of 2013 and implication of Section 31 of the Act of
1894 that if after passing of the award and five years prior to coming into
force of Act 0f 2013, amount is not paid in accordance to the requirement of
law, the entire proceedings lapsed. If aforesaid principle is applied in the
present case, we find that award in question was passed on 15.4.1999 and
“from the averments made by the M:P. State Housing Board in their counter
affidavit filed, it is only indicated that the amount of compensation has been
deposited with the competent authority namely the Collector, Bhopal.
Thereafter, in the additional affidavit filed on 5.10.2015, they only indicate
about taking over of possessmn However, nothing s said with regard to
payment of the compensation to the beneficiaries in accordance to the
requirement of Section 24(2). The Supreme Court has clearly laid down the
principle that if either of the eventualities contemplated under sub section 2 of
Section 24 are in existence, the land acquisition proceedings lapsed. The
two eventualities are that possession is not taken over or compensation in
accordance to law is not given to the beneficiaries. In this case even though
the affidavit filed by the Housing Board indicates that possession is taken
over by them and they have entered into some agreement with the contractor
for development of the area and have also paid some amount in furtherance
thereto but the amount of compensation has not been paid to the beneficiaries
. inaccordance to the requirement of Section 31 of the Land Acquisition Act of
1894. On the contrary, the note sheet of the Collector dated 17.1.2003
available in the record of W.P. No0.2633/2002 filed along with an interlocutory
applicationI.A. No.9867/2015 which was heard byus along with this appeal,
goes to show that after the amount of compensation was deposited by the
Housing Board with the Revenue Department namely the Collector on
17.1:22003. It was indicated that the arhount has not been pa1d to the
beneficiaries and therefore, in accordance to the prowsmns of Sectlon 31 of
the Act of 1894; the amount should be deposxted in the Court where the
‘proceeding under Section 18 are normally held. However, théré is no material

! -
/
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to show as to when, how and in what manner the amount has been deposited
in the Court where the procecding under Section 18 is maintainable. Inspite
of granting repeated opportunities respondents have failed to demonstrate
before this Court that the amount of compensation as required under law was
paid. As held by the Supreme Court mere deposit of the amount in the
Government Treasury or with the Revenue Department is not sufficient, it has
to be paid to the beneficiaries or deposit in the Court where a reference under
Section 18 is normally ﬁlcd That being so, we are satisfied that documents
overwhelming available onrecord do demonstrates that inspite of award having
béen passed more than five years prior to coming into force of the Act of
2013 i.e. w.e.f. 1.1.2014, the award of compensatlon has not beén paid to
* the beneficiaries as required under law and therefore, in the light of legal
principles laid down by the Supreme Court as referred to herein above, entlre
proceedings lapsed.

10.  Accordingly, 1nterlocutory applications are allowed. Petition and
appeal are also allowed. Order passed in W.P. No.1719/1999 is quashed. It
is held that the acquisition proceedings are lapsed and now the land be restored
back to the land owners and if required, the respondents may proceed in
accordance with law. -

1. With the aforesaid, appeal and wrlt petition stands allowed and
dlsposed of No order on costs.

) S D . ' . Petifion allowed,
LL.R. [2016] M.P., 722 ‘
WRIT PETITION
Before Mr. Justice S.K. Gangele & Mr. Justice B.D. Rathi

" W.P.No. 2179/2014 (Gwallor) decided on 5 April, 2014

RAMSEWAK SHARMA ’ , ..Petitioner
Vs. .
STATE OF M.P. & ors. , : ...Respondents

Motor Vehicle Taxation Act, M.P, (25 of 1991), Section 3 and ..

Motor Vehicle Rules, M.P,, 1994, Rule 72 (3) - Grant of permanent
permit - Order granting permanent permit passed by RTO was set
aside in revision on the ground that sons of petitioner, who are engaged
in same business are in arrears of tax - Arrears of taxes - Lacs of

=
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rupees were due on the members of the joint faniiiy of the petitioner -
No dues certificate not filed - Hence,}mpugned order does not require
any interference. . (Paras 4 & 10)

FITeHTT BRIETT AT, U, (1991 BT 25), grer 3 v glewmrT
g, 5.9, 1994, 499 72 (3) — I SSITYA HIT 3497 Wl — &R.
ALt g vt ager Wiad s a9l e gadar § 59 aER )
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o1 T AT @ — 9B S — A B WY TRAR @ el W arat
o eI & — a{éwwmanﬁaﬂiﬁ wmﬁﬁamﬁwﬁﬁiﬁ
m&#uaﬁmﬁwwl -

Case referred .
"W.P. No. 555/2013 dec1ded on 11 02. 2014

. R.D. Sharma, for the petltloner )
" Vivek Khedkar, Dy.A.G. for the respondent/State Nos. 1 &2.
‘.N K. Gupta, for the respondent No. 3..

ORDER

The Order of . the "Court ~ was delivered by :
B.D. Ratm, J. :- Present petition under Article 226/227 of the Constitution
of India has been preferred against thé order dated 22.03.2014 passed by
the State Transport Appellate Trlbunal in Revision No 237/2013, seekmg
‘ follomng reheﬁs : .

“Ttis; therefore, humbly prayed that tlns Hon'ble Court

may be pleased to allow this petition by issuing a writ of:

* certiorari or any suitable writ, order, or direction and the order
impugned dated 22.03.2014 (Anéx. P/1) may kindly be-
.o quashed restoring permit (Anex.P/5) in the interest of justice. '

Any order, which this Hon'ble Court deem fit and -
proper in the facts & circumstances of case. may kindly be
- passed, awarding cost of petition to the petitioner.”

2. - Brief facts necessary for just disposal of the present petition are that
petitioner on 19.06.2013 had moved an application for grant of permanent
permit of the Vehicle No. MP06-P-0406 of 2010'model having capacity of
50+2 seats from Guna to Gwalior via Shivpuri, Mohana Route for two.single
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trips daily by depositing requisite fee 1500/-. The said application was heard
by the Regional Transport Authority, respondent No.2, on 30.07.2013 which
was objected by the objector, respondent No.3, on the basis of dues of taxes
on the vehicles of the sons of petitioner. Learned Regional Transport Authority
vide its order dated 18.09.2013 allowed the application filed by the petltloner
rejecting the objections raised by respondent no.3. :

3. Be_mg aggncvcd by the said order, objector, respondent No.3 preferred
a revision which was registered at No.237/2013 and was allowed by the
learned STAT cancelling the permit granted to the petitioner. Against the order
of such cancellation of permit, the petitioner has filed the present petition.

4, The moot question for consideration is that whether Revision No.237/
2013 could have been allowed by the STAT on the sole ground of non-payment
of arrears of taxes by the sons of the petitioner.

5. It is submitted by the learned counsel for the petitioner that the learned
STAT has not considered the case of the petitioner in right perspective and
quashed the grant of permit of the petitioner on the basis of dues of taxes of
his son i.e. respondent No.4. It is submitted by the léarned counsel that
respondent No.4 who is his son is doing the business of transport independently
and is having no connection with the business of the petitioner. It is further
submitted by the learned counsel that as per provisions of M.P. Motor Vehicles :
Taxation Act tax is imposed and recovered from the owner of such vehicle in
whose name it is registered as per the procedure prescribed therein. The
provisions contained under the rules and the Act do not provide that any.other
person i.e. other than the owner of the vehicle is liable to be held responsible
for non-payment of tax of such vehicle.

6. Per contra, learned counsel for respondent No.3/objector denied
the case of the petitioner in foto and finally it was submitted that the impugned
order passed by the learned State Transport Appellate Tribunal is well merited
and thus no interfei'ence in it is called for.

7. Havmg regard to the arguments put forth by the learned counsel for
the parties, the order impugned has been perused.

8.:  Onperusal 6fthe order impugned, it is gathered that the learned STAT,
in para 52, has held that plea taken by the revisionist is worth acceptable that
the sons of respondent No.2 (petitioner herein) are in arrears of tax of lacs of
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the rupees and also the proof of it has been filed. It is further mentioned by
the learned STAT in the said para that when this objection was raised before
the Regional Transport Authority it ought to have been resolved at the moment.
The sons of respondent No.2 (petitioner herein) are in arrears of taxes of lacs
of rupees and they are all doing the same business being the members of joint
fa.mlly and therefore they cannot be con51dered to be separate and thus the
petitioner is not entltled to new penmt

0. D1v151on Bench of this Court in the case of Mohammed ' Safique Vs.
The State Transport Appellate Tribunal and others [order dated 11.02.2014
passed in Writ Petition No.555/2013] has mentioned thus:

“Division Bench of this Court in Kishan V. State of M.F. and others
‘reported in 2008(I) MPJR 87 has considered the provisions of Rule
“72(3) of the M.P. Motor Vehicles Rules, 1994 and held as under in

" regard to eh gibility ofa person to receive permit if the tax is due against
him:

. “11. In this context it is apposite to refer Rule 72(3) of the 1994
" Rules. It reads as under

“72(3). The application for stage carriage permit or reserved stage
carriage permit as required under sub-section (1) of Section 70
shall be accompanied by the following documents namely :

(a) an authentic route map along with certified distance between
various stages and certificate regarding motorability of the route
from-the departments which have control over such road;

(b) Certificate from Registering Authority containing make, model
. and seating capacity of the vehicles owned by the. apphcant at the
" time of making the application;’ .

(c) details of the stage carriage and reserved stage carriage penmts
- already held by the apphcant

(d)no dues certlﬁcate 1ssued by the Regional Transport Officer
concerned;

() declaration duly certified by an officer of the Madhya Pradesh
State Road Transport Corporation authorized by the Managing
Director about the portion and distance of the route covered by -
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any nationalization scheme; and

" (f) any other information as may be required by the Transport

Authority.”

12. A Division Bench of this Court in the case of M. P. State
Road Transport Corporation, Gwalior Vs. Ram Prasad Purohit

and others, 2001(3) MPLJ 339 has held that the said rule is not -

mandatory. Under the Rule a no due certificate issucd by the
Regional Transport Officer concerned is required to be furnished.
It has been held that the said rule is not mandatory. Thus, the
learned Single Judge has rightly held that it was not essential on

the part of the appellant to submit a certificate alongwith the -

application for permit. But that does not necessarily mean that the
appellant who is in arrears of dues would become entitled for grant
of permit. What it means is if the no dues certificate is not
accompanied, the application cannot be thrown overboard on the
ground of non-compliance of the mandatory requirement but when
an issue is raised that a candidate is in arrears, the authority
concerned is under obligation to scrutinized the same. Regional
Transport Officer had not scrutinized the same. In revision the

tribunal scrutinized the same and bestowed consideration. Leamed

single Judge has referred to Annexure P/7 from which it is noticeable
that the appellant was in arrears of dues of taxes, composition
fees and interest at the time of consideration of the application.
Learned single Judge has not lent credence to the instance that

_ vehicle was not in use as the relevant documents were not produced

before the tribunal.

In view of the principle laid down as aforementioned, the impugned

order has been perused. On perusal, it is clear that lacs of rupees were due on
the members of the joint family of the petitioner and he has not filed any no
dues certificate before the STAT when cbjection was raised. Therefore, we

are of the considered view that the order passed by the learned STAT is well

merited and does not require any interference.

I1.

Ex consequenti, present petition fails and is hereby dismissed.

Petition dismissed.

kN
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WRIT PETITION
Beéfore Mr. Justice U.C. Maheshwari _
W P. No. 3161/2003 (Jabalpur) decided on'11 1 uIy, 2014

'ROHITKUMAR . e  Petitioner -
STATE OFMP. S L Respondent

Arms Act (54 of 1959), Section 13 - Ti rans_fer of weapon licence

- Petitioner's application for grant of licence by transferring the licence

of pistol from the name of father to the petitioner has been rejected by

. non-speaking order - Neither the merits nor the recommendation of

District Magistrate and Commissioner were considered - Held - Any
authority either judicial, quasi judicial or administrative, are bound to

" pass speakmg order by assigning reasons - Impugned order being non-

speaking is set aside - Matter.is remanded back to respondent No.. 1
& 2 to reconsider as per rules and regulation existing on the date of
filmg the application - In case of change of rules, petitioner may file
fresh application which shall be considered in accordance with new
policy. .- - . .- (Paras 5 & )
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Manish Datt w1th Lokesh Jam, for the pet;ltloner -
Rahul Jain, G.A. for the respondent/State.

v
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ORDER |

U.C. MAHESHWARI, J. :- The petitioner, a practicing lawyer of
Hoshangabad, has filed this petition under Article 226/227 of the Constitution
of India, for quashment of the impugned order dated 10.04.2013 (Annexure-
P-2) passed by the respondent no.1 Secretary, Department of Home, Bhopal
whereby, his application for grant of licence by transferring the licence of
pistol/revolver of his father, has been rejected.

2. -+ After taking me through the petition, return as well as the papers
annexed with them, the petitioner’s counsel argued that so' many objections
have been raised in the return of the respondents to defend this matter, but
mere perusal of the impugned order Annexure- P-2, it is apparent that for
dismissing his application neither the merits of the matter nor the
recommendations of the District Magistrate as well as'of Commissioner for
tranisferring the alleged licence in favour of the petitioner, were considered,
He further said that the impugned order has not been passed by supplying the-
reasons in a speaking manner. While according to principle of natural justice
and the settled propositions, the authorities either judicial, quasi judicial or °
administrative, are bound to pass the reasoned order in a speaking 1i1‘an_r1er.
He further submits that there is no bar under the law to transfer the weapon of
licence by one family member to another family member, ifhe is otherwise
eligible and qualified, but such aspect was also not considered by the State-
authorities in passing the impugned order, So far other objections stated in the
return are concerned, he said that, such aspect could be considered by the .-
authorities only on passing the speaking order in the matter after extending the
opportunity of hearing to the petitioner in accordance with the procedure
prescribed under the law, but at present, in the available circumstances the
impugned order is not sustainable and prayed to quash the same by allowing-
this petition. In alternative he said that, in any case, in the aforesaid
circumstances even on dismissing the petition, a liberty to file the fresh -
application for grant of such licence be given to the petitioner with a further
direction to the authorities of the respondents to consider such fresh application
of the petitioner without influencing from any observations, findings or
directions given by the respondents no.1 and 2 in the impugned order Annexure-
P-2. ' :

3. Responding the aforesaid arguments, by justifying the impugned order
Annexure-P-2, learned State counsel by referring the contentions of the return
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said that, the impugned order beirig passed on proper appreciation of the:
available circumstsnces is in conformity with law, it does not require any
interference at this stage under the superintending jurisdiction of this Court
enumerated under Article 226/227 of the Constitution of India and firstly
prayed for dismissal of the petition. In continuation he said that, in case if it
found that the impugned order has not been passed in a speaking manner by
supplying the reasons, then in such circumstances, after quashing the impugned
order, the respondent no.1 be extended the liberty to recons1der the matter.
and pass the fresh order in a speaking manner.

4. Having heard the counsel, keeping in view their arguments, after
perusing the record along with the aforesaid impugned order Annexure- P-2,
I have found that initially the application of the petitioner filed for transfer of
the licence of the weapon of his father in his name was recommended by the
District Magistrate as well as by the Commissioner, but the respondent no.1
hasrej ected the same w1thout ass1gmng any reasons and in non—speakmg
maner.”

5. I am of the cons1dered view that whlle smmg as State authonty to
con51der the matter for transfer of the arm license in respect of any type of
weapon, then such authority is bound to pass the speaking order by assigning
the reasons. My such approach is based on the principle that any authority
either judicial, quasi judicial or administrative, are bound to passthe speaking:
order by assighing the reasons. So, in the available circumstances, the impugned
order Annexure-P-2 being passed in a non—speakmg manner and without
assi gnmg any reasons, deserves tobe set aside with some fuﬂher dlrectlons

6. - In view of the aforesaid dlscussmns by allowing thlS petition in part,
the 1mpugned order dated 10.04.2003 (Annexure-P-2) isthereby set aside
and pursuant to it, the matter is remitted back to the respondents no.1 and 2
to reconsider the matter. and pass the order afresh with reasons and in a
speaking manner. The respondents no.1 & 2 shall follow this direction in the -
light of the then rules and regulations which was existing on the date of filing
the application and passing the impugned order (Annexure-P-2), and if such
- rules/policy/ procedure by the time have been changed as submitted by the
petitioner’s counsel, then in that circumstances, the petitioner shall be at liberty
to file the fresh application in this regard in accordance with the procedure
prescribed under the law and the concerning authority shall consider the same
on it’s own merit in accordance with the rules, new policy/enactment.
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7. .. DPetitionis allowed as indicated above. . o )
' 8 " Thére shall be no c;rder as to the costs.

Certified copy as per rules,
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. WRIT PETITION
Before Mr. Justice Sujoy Paul
W P. No. 6541/2014 (Gwahor) decided on 25 November, 2014

r

KAMLESH (SMT) & ors. . . ...Petitioners
SMT URMILA DEVI - ' ...Respondent

. " Civil Procedure Code (5of1 908), Section 35—B Cost of causing
delay - Held - The payment of cost is a condition precedent to:.the
further prosecution of defence by the defendant - If defendant does
not ultimately pay the cost and his right.of further prosecution is taken
away because of non payment of cost, yet the court while passing the
judgment and decree will ensure that said amount is included in decree
- Further-held, the effect and impsct of section 35-B (1) & (2) are
different and are applicable in different stages. . (Para Z))
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Cases referred

AIR 1992 SC 1981, AIR 1981 Punjab and Haryana 269 Full Bench
(2005) 6 SCC 344, (2010) 8 SCC 329.

" None for the petitioners.

Petition allowed. -

b
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o ORDER |

Susoy Pauw, J. :-" The petitioners/defendants No. 1, 2 & 3 have
invoked the jurisdiction of this Court under Article 227 of the Constitution to
challenge the order dated 15.9.2014 passed in Case No. 99/12 ED by first
Civil Judge, Class-II, Jaura, District Morena.

2. The respondent/plaintiff filed the present suit for declaration and
injunction. The petitioners filed their written statements. The trial Court framed-
issues on 5.12.2013. The plaintiff's witnesses filed their affidavits under Order
18 Rule.4 CPC. The Court below decided the application under Order 9
* Rule 7 CPC filed by defendants No. 11 to 13. The said application was
allowed on payment of Rs.2000/- as cost. Thereafter, on 9.9.2014, the
defendants No. I to 3 and 11 to 13 prayed for time to cross-examine the
plaintiff. The Court below by order.dated 9.9.2014 allowed the adjournment
to the counsel for the defendants No. 1 to 3 subject to- -payment of Rs.200/-
“as cost. It was made clear by the Court below that in absence of paying the
cost, the right to cross- exannnatlon may be closed.

. 3. The matter was taken upon 15.9.2014. A plam readmg of the order
sheet Annexure P-1 shows that the learned counsel for the petitioners appeared
on the said date and intended to proceed without paying the cost. It was
objected by the counsel for the plamtlff The petitioners/defendants No. 1 to
3's counsel stated before the. Court below that he will not pay the amount of .
cost. He will either cross-examine the witnesses on behalf of all the defendants
or will not undertake the exercise of cross examination at all. He informed the
Court that he has filed a revision before the High Court and within few days
- he will get the order. On more.than one occasion, the petitioner's counsel
stated before the Court below that he is not ready to pay the amount of cost.
He is ready tocross-examine w1thout paymg the cost.

-4, The Court below rejected the said contentlon and opmed that no order of
High Courtis produccd to show that the earlier orders are stayed. It ismentioned by
Court below that payment of cost was the condition precedent for cross-examination,
Since the petitioner has refused to pay the amount of cost, the Court belowclosed the
right of cross-examination of the petitioners. In the petition, it is challenged on the
ground that if cost was not paid, the Court below could have passed a separate order,
indicating the amount of cost which could be executable against the petitioners. It is
further submitted that thé Court below has erred in imposing the cost. Reliance is
placed on Section 35-B of CPC to submit that if cost is not pald, itcan beincluded in



732 Kamlesh (Smt.) Vs. Smt. Urmila Devi LL.R.[2016]M.P.

thejudgment/decree. Lastly, it is pleaded that in similar circumstances, the Court below
passed an order dated 13.10.2014 (Annexure P-6) and in the said case upon not

. depositing the cost, the amount of cost is directed to be included in the decree. Same
course should have been followed in the present matter,

S. Before dealing with the points raised by the petitioners, it is apt to
quote Section 35-B of CPC, which reads as under:-

“35-B. Costs for causing delay. ~(1)'If, on any date
fixed for the hearing of a suit or for taking any step therein, a
'party to the su1t-- ’

(a) fails to take the step which he was required by or
under this Code to take on that date, or

] (b) obtains an adjournment for taking such step or for °
producmg evidence or on any other ground, '

the Court may, for reasons to be recorded, make an -
order requiring such party to pay to the other party such costs
as would, in the opinion of the Court, be reasonably sufficient
- toreimburse the other party in'respect of the expenses incurred
by him in attending the Court on that date, and payment of
such costs, on the date next following the date of such other,
shall be a condition precedent to the further prosecution of--

(a) the suit by the plaintiff, where the plaintiff was -
ordered to pay such costs, ‘

(b) the defence by the defendant, where the defendant -
-was ordered to pay such costs.

Explanation.--Where separate defences have been
raised by the defendants or groups of defendants , payment of
such costs shall be a condition precedent to the further
prosecution of the defence by such defendants or groups of .
defendants as have been ordered by the Court to pay such
costs.

(2) The costé, ordered to be paid under subsection
(1), shall not, if paid, be‘included in'the costs awarded in the
decree passed in the suit; but, if such costs are not paid, a-
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separate order shall be drawn up indicating the amount of such i
costs and the names and addresses of the persons by whom..

_ such costs are payable and the order so drawn up-shall be
executable agamst such persons.. :

6. A careful readmg of Section 35-B shows that it in no uncertain terms
makes it clear in sub-section 1(b) that payment of cost on the next date shalI
be a'condition precedent to the further proceedings of (a) the suit by the
plaintiff, where the plaintiff was ordered to pay such costs, (b) the defence by
the defendant where the defendant was ordered to pay such costs. No doubt
sub-section (2) provides that if cost ordered to be paid under sub-section (1)
is not paid, it be included in the costs awarded in the decree passed in the
suit. This is trite that a statute must be interpreted in‘a manner so that every
part of statute is given full meaning and effect, This is also Settled that whien
. the words of a statute are clear, plain or unambiguous, i.¢., they are reasonably
susceptlble to only one medriing, the courtsare bound to give effect to that
meanmg 1rrespect1ve of consequences. (Se¢ Nelson Motisv. Union of India,
AIR 1992'SC 1981). Section 35-B(1)(b) makes it clear that payment of cost
is a 'condition precedent', It is to be given full meaning otherwise the words -
“shall be a condition precedent” ‘will become redundant or become dead
letters. Section 35-B (1)(b), in my view, ensures that if cost is not paid, the
right of plaintiff or defendant for further prosecution of suit/defence, as the
case may be, will be taken away.- Whereas, sub-section (2) ensures that if
ultimately cost is not paid, it shall be included in the decree. Thus, the provision
has two limbs: (1) sub-section (1) en'sures that p]amtlff/respondent as the .
- case may be, cannot prosecute their case unless cost is paid, whereas, sub-
section (2) ensures that at the end, the cost is prov1ded to the other srde

7.0 A plain reading of S. 35-B makes it clear that payment of cost is a
condition precedent to the further prosecution of defence by the defendant. If

defendant does not ultimately pay the cost and his right of further prosecution
' istakenaway because of i non-payment of said-cost, yet the Court while passing
the judgment and decree will ensure that said amount is included in the decree
The effect and impact of Section 35-B (1) (b)and sub-sectlon (2) are dlﬁ'erent
and the same are apphcable in different stages. " "

8. In AIR 1981 Punjab and Haryana 269 Full Bénch (Anand Parkash '
v. Bharat Bhushan Rai and another), the Punjab and Haryana High Court
opined that a bare scrutiny of the provisions of Section 35-B would show that
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the Legislature has made its intention absolutely clear and beyond the pale of
any doubt that the provisions are mandatory in nature and any non-compliance
with the same would result in penal consequences as envisaged therein. If the
Legislature had not intended to make the provisions of the Section mandatory,
then it was not at all necessary for the Legislature to have qualified the word
“shall” by using words “condition precedent”. The said court considered the
purpose of 1mp051t10n of cost and opined that the costs are ordered to be
paid to compensate the other party who for no fault of his has to undcrgo
-inconvenience and incur expenses. If an adjournment is sought and the same
is granted on payment of costs, then on the next date of hearing the party who
sought adjournment is bound to pay the costs. The court is only required to
see whether the costs have been paid or not and if a party does not pay the
costs, then the only course open to the Court is to disallow the prosecution of

the suit or the defence any further.  (Emphasis supplied).

9. ' The Apex Court in (2005) 6 SCC 344 (Salem Advocate Bar-
Association, T.N. Vs. Union of India) opined that as per Section 35 if an
order is passed, requiring the other party to pay costs, the other party shall be
required to reimburse the said costs to the other side on the date next following
the date of such order, which shall-be a condition precedent to the further
prosecution of the suit of the defence. Hencc order impugned 18 passed in
accordance with law. -

10. ~ The petitioner has not chosen to challenge those orders whereby cost
was imposed and, therefore, it is not open to the petitioner to state that the Court
below has erred in imposing the cost. So far passing of different order dated
13.10.2014 (Annexure P-6) is concerned, even if such order is passed, that will
not make the present order vulnérable. The present order, in the opinion of this
Court, is in consonance with the mandate of Section 35-B of CPC.

11.  Thereisnojurisdictional error in the order impugned. The order does not
suffer from any manifest procedural impropriéty or perversity. The Court below
has taken a plausible view. Thus, no case is made out for interference in this
petition under Article 227 of the Constitution. ( See Shalini Shyam Shetl{y and
another Vs. Rajendra Shankar Patil reported in (2010) 8 SCC 329).

12.  Petition is bereft of merits and is accordingly dismissed. No cost.

'Petition dismissed.
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: WRITPETITION =~
- Before Mr. Justice Sanjay Yadav
W.P. No.4559/2014 (J abalpur) decided on 25 November 2014

STATE OF M.P. & ors. - o .. Petitioners
Vs. . . L . ‘
M/S LION ENGINEERING CONSULTANTS Respondent

A Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983),
Sectmn 7 and Arbitration and Conciliation Act (26 of 1996), Section 34 -
Works contract - State Govt. one of the party - Jurisdiction over the subject

- matter - Held - In case of work contract the tribunal constituted under the

Act of 1983 will have exclusive jurisdiction excluding the jurisdiction of
forum undertheAct of 1996 Act. . (Paras 14t0.16)

2 mmmmmﬁﬁw 7H. (1983 &T 29), &TNT 7 ¥T
Tregeery Gfv gaw AT (1996 ®T 26). GrT 34 — FH G —
TEFRY ¥ W e e T & — frvgevg w aftreiRar — afifeifRa
— o wfiar @ wover F affrm, 10s6 @ sidd By B afRreRar
1 ggafifa s gl srfhﬁmr 1933$amwfa1ﬂ%as{fﬁamraﬁm
aftreRar sl

B. Arbitration and Conciliation Act (26 of 1996), Section
34 and Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section
7 - Agreement - Arbitration clause - State Govt. or a public undertaking
a party - Whether in such a case the Forum under the 1996 Act will
have the jurisdiction - Held - No, as the consent of parties cannot confer
jurisdiction nor an estoppel against statute as the jurisdiction is-
conferred on Arbitration Tribunal under the 1983 Act.(Paras 17 & 18)

. @ arevepy alv gae ARIFYTT (1996 BT 26), I 34 VT
HrEEery JEBRVT Ffefaa, AA. (1983 BT 29), €INT 7 — BVIV — HIEARIH
T — VST YT Herdl Big e IUHA UHIR § — amt?ﬁmwﬁ
AR, 1996 @ awea BN @ AfrEIREr et — afifEiRe — T,

T HerRT @ ggafd 9 O afeRar gee wwd @ Al T @ s

? g fagas gam ol 2, siF sffam, 1983$am1ﬁr1m:qw1(
aftrevor B afreRar w1 18 g1

.C. _ Arbitration and Conciliation Act (26 of 1996), Section
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34 and Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1 983), Section
7 - Works contract - Agreement - Arbitration clause - Award passed by
arbitrator - Application seeking amendment in the objection dismissed
- State Govt. a party - Whether having travelled a substantial distance
in an arbitration proceedings under the 1996 Act, one of the party can
turn around at a later stage to question the jurisdiction of forum over
the subject matter - Held - When the objection is in respect of
jurisdiction over subject matter it is immaterial at what stage it is taken
because it strikes at.the very jurisdiction of the court or the forum
exercising the jurisdiction - Amendment apphcatlon allowed - Petition
allowed. ’ (Paras 19 to 26)

7. mwmaﬂ‘?gagsiﬁﬁwv(myswzs)m?rﬂw
HIEGCRIH JJETBYT] JIATTHT, 7. (1983 BT 29), €I°T 7 ~ BT GIIGT — BIAR
— AR WS — WeAv §IRT U sty — amgte o wates |t o1
AATT TH SRS — U R TF USSR ¥ — w4 AP, 1996 @
Jwfa werer srfafeal § wafa g8 99 o @ Tvu, $1Y uEeR
JEMTd] W6 W vy a¥g % Weg ¥ Gy ) ARERYT W) v Sent
. BY TN {3 9ol € — atifeiRa -~ 9w fivw g W s @
a9 I ety & we g% a9 GEwdy @ 5 99 6w www W Ren
T R, ﬂ%ﬁﬁmmﬁmmmwmﬁaﬁwmqﬁwaﬁ
FREAREr ) &1 U8R oxar & — wzﬁmmﬁa'-rqag EHEED B R

Cases referred :

(2008) 7 SCC 487, (2011) 13 SCC 261, (2011) 13 SCC 258; (2012)
3 SCC 495, (1993) 2 SCC 507, (2005) 7 SCC 791, (2009) 4 SCC 299.

Anshuman Singh, for the petitioners. '
Naman Nagrath with Swapnil Sohgaura, for the respondents. -

ORDER -

SANJAY YADAY, J. :- Rejection of application seeking amendment in

‘the application for setting aside Arbitration Award under the Arbitration and

Conciliation Act, 1996 (héreinafter referred to as'AC Act’) by order dated

14.2.2014 by the Seventh Additional District Judge, Bhopal has led the

objector to an Award file this writ petition under Article 227 of the Constitution
of India. _

2. Undisputed facts borne from the record are that a contract for

FeS
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consultancy and its implementation services for third party evaluation and
quality control/assurance for construction of building costing about .
Rs.75,372.31 lakh inaccordance with specifications and relevant 1.S. Codes
using funds provided by Rajya Shiksha Kendra Bhopal was entered into
between thepetitioner and respondent on 29.1.2007.

3. . That, onthere being certain allegations of contractor entering into certain
unlawful activities in respect of payment of first and second bills, an enquiry
‘was caused. Pending the outcome of said enquiry, respondent-contractor was
stopped from carrying out further work. This gave rise to a dispute for non-
payment of bills and assocmte claim. .

4. Since there exists an arbitration clause 16 inthe Agreement stipulating
that "Any dispute arising out of the contract, which cannot be amicably settled
between the parties, shall be referred to adjudication at Bhopal in accordance
with the Arbitration and Conciliation Act, 1996; contractor invoking the same
sought the resolution of the dispute through an arbitration by filing an application
. under Section 11(6) of the Arbitration and Conciliation‘Act, 1996 before the
High Court vide Arbitration Case No.15/2008 for appointment of Arbitrator.
That, sole arbitrator, retired Judge of this Court Hon. Shri JUStICC S.S. Jha,
was appointed by order-dated 4.9.2008.

5. An Award came to be passed on 10. 7 201 0; whereby, while allowing
the claim by the contractor, the counter claim by the State of M.P. (petltloner)
was dismissed.

6. . Aggrieved,the State-Govt. and its functionaries brought an action
under Section 34 of AC Act on 28.10.2010; wherein, on 7.8.2013, an
application seeking amendment in the objection under Section 34 was filed to
the effect of incorporating the objection as regard to jurisdiction of the
* Arbitrator tc entertain the dispute under AC Act on the plea that being a
'work contract' and the State Government being one of the parties to the
-contract, the jurisdiction lay with the Arbitration Tribunal constituted under
the M.P. Madhyastham Adhikaran Adhiniyam, 1983. The amendment was
objected at by the respondents herein on three grounds, viz. that -

(1) the ground for challenge being sought to be added after a period of
120 days is barred by time as the time limit prescribed under AC Act
. is absolute and unextendable;’
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+ (ii) the order appointing the sole arbitrator having been allowed to
attain finality and the objector having participated in the proceedings
is precluded from raising the objection having acquiesced and

(iii) the judgment in M. P. Rural Road Deifelopm'entAm;ho}'ity VS.
L.G: Choudhary Engineers and Contractors (2012) 3 SCC 495 is
not applicable'in"the given facts.

7. Objections to amendment having found favour led the Court reject
the application for amendment by impugned order by taking into consideration
the fact that the objector having not questioned the appointment of Arbitrator
which, in turn, was by virtue of order by the High Court in a proceeding under
Section 11(6) of AC Actand thus, acquiesced to the proceedings is estopped
from raising the objections which, if allowed, would swipe the very
appointment of the Arbitrator. In order words, the objection as to jurisdiction
of the Arbitrator, if allowed, to be taken the same would tantamount to question
the correctness of order under Section 11(6) of AC Act, which attained finality.
The Court also found that the preliminary objection raised at the stage of
Section 34 of AC Act also suffers from limitation.

8. Assailing the order, it is urged that the same being contrary to law,
facts and circumstances deserves to be set aside.

9. Since it is not in dispute that the contract in question is works contract;
therefore, before dwelling on the contentions and counter contentions, and
the effect of clause 16 in the agreement opportune it would to first take note

of the law relating to work contract as it is applicable in the State of Madhya
Pradesh. ‘ -

10.  That, the M.P. Madhyastham Adhikaran Adhiniyam, 1983 which
received the assent of President on 7th October, 1983, was enacted to provide
for the establishment of a Tribunal to arbitrate in disputes to which the State
Government or a Public Undertaking wholly or substantially controlled by the
State Government is a party and for matters incidental thereto or connected
therewith. And, as observed in State of Madhya Pradesh vs. Anshuman
Shukla : (2008) 7 SCC 487 by their Lordships "14. The Act is a special Act.
- It provided for compulsory arbitration. It provides for a reference. The Tribunal
has the power of rejecting the reference at the threshold. It provides fora
special limitation. It fixes a time limit for passing an Award. Section 14 of the
Act provides that proceeding and the award can be challenged under special

&
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circumstances. Section 17, as noticed hereinbefore, provides for finality of

the award, notwithstanding anything to the contrary contained in any other
law relatmg to arbitration."

11.  Itwasalso observed by their Lordships in dnshuman Shukla (supra) :

"28. The provisions of the Act referred to hereinbefore clearly -
postulate that the State of Madhya Pradesh has created a
separate forum for the purpose of determination of disputes
arising inter alia out of the works contract. The Tribunal is not
one which can be said to be a Domestic Tribunal. The Members
of the Tribunal are not nominated by the parties. The disputants
do not have any control over their appointment. The Tribunal

. may reject a reference at the threshold. It has the power to
suimmon records. It has the power to record evidence. Its
functions are not limited to one Bench. The Chairman of the
Tribunal can refer the disputes to another Bench. Its decision
is final. It can award costs. It can award interests. The finality
of the decision is fortified by a legal fiction created by making
an Award a decree of a Civil Court. It is executable as a decree
of a Civil Court. The Award of the Arbitral Tribunal is not
subject to the provisions of the Arbitration Act, 1940 and the
Arbitration and Conciliation Act, 1996. The provisions of the
said Acts have no application. "

12. . Someripples were caused with a decision in Va Tech Escher Wyass
Flovel Limited vs. Madhya Pradesh State Electricity Board & another :
(2011) 13 SCC 261 wherein it was held :

"3. ... In our opinion, the 1983 Act and the 1996 Actcanbe .
harmonised by holding that the 1983 Act only applies where
there is no arbitration clause but it stands impliedly repealed

by the 1996 Act where there is an arbitration clause. We hold
accordingly. Hence, the impugned judgment cannot be
sustained and we hold that the application under Sectlon 9 of

the 1996 Act was maintainable."

13.  Placing reliance on the decision in Va. Tech (supra) in a similar facts
situtation as in the present case Supreme Court indPS Kushwaha (SSI UNIT)
vs. Municipal Corporation, Gwalior and others : (2011) 13 SCC 258,
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held :

* "7. This court, in V.A.Tech Escher Wyass Flovel Ltd. vs. M.P.

- S.E.Board (C.A. N0.3746/2005 decided on 14.1.201 () held
that the provisions of the Act would apply where there was an
Arbitration clause and the provisions of the 1983 Adhiniyam

- would apply where there was no Arbitration clause. In this
case itis not in dispute that the contract between the parties
contained an arbitration clause (clause 29). The decision of
the High Court that the provisions of the 1983 Adhiniyam would

* apply and sole arbitrator appointed by the designate of the
Chief Justice lacked inherent jurisdiction, cannot therefore be
sustained. Though the said Arbitration clause provided for
reference of disputes to a three member Arbitration Board,
the designate chose to appoint a sole arbitrator and that order -
dated 11.5.2007 attained finality."

14. However, the aspect of applicability of the Act of 1983 or the Act of
1996 in a 'works contract' came to be considered in Madhya Pradesh Rural
Road Development Authority & another vs. L.G Chaudhary Engineers &
* Contractors : (2012) 3.SCC 495 wherein after taking into consideration the’
provisions of Act 1983 being saved under Section 2(4) & 2(5) 0of 1996 Act .
declared the decision in Va Tech (supra) being per incuriam, holding :

"18. If this Court compares the provisions of the M.P. Act
with A.C. Act 1996 then the Court finds that the provisions of
M.P. Actare inconsistent with thé provisions of A.C. Act 1996.
The M.P. Act is a special law providing for statutory arbitration

" in-the State of Madhya Pradesh even in the absence of
arbitration agreement. Under the provisions of A.C. Act 1996
in the absence of an arbitration agreement, arbitration is not
possible. There is also difference in the formation of arbitration
tribunal as is clear from Section 2(1)(d) of A.C. Act 1996.
Againunder A.C. Act 1996, arbitral tribunal is defined under
Section 2(1){d) as a sole arbitrator or a panel of arbitrators. _

- Butunder M.P. Act such a tribunal is created under Sections 3

- and 4 of the Act. And under the M.P. Act dispute has a special
meaning as defined under Section 2(1)(d) of the Act whereas
dispute has not been defined under the A.C. Act 1996.
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19 . Itis clear from its long title that the M.P. Act provides :

" ... for the establishment of a tribunal to arbitrate in disputes
to which the State Government or a public undertaking [wholly
or substantially owned or controlled by the State Government],

_ is a party, and for matters incidental thereto or connected

therewith."

20. The structure of the Tribunal under the Madhya Pradesh
Actis also different from the structure of a Tribunal under the
AC Act, 1996 ..... "

23, It is clear from the aforesaid enumeration of the statutory
provisions that under the ML.P. Act the parties' autonomy in
the choice of Arbitaral Tribunal; is not there.

(emphasis supplied)

26. It is clear, therefore, that in view of the aforesaid finding of
a co-ordinate Bench of this Court on the distinct feature of an
arbitral tribunal under the said M.P. Act the provisions of M.,
Actare saved under Section 2(4) of A.C. Act 1996. This Court
while rendering the decision in ¥a Tech (supra) has not either
noticed the previous decision of a co-ordinate Bench of this
Court in Anshuman Shukla (supra) or the provisions of Section .
2(4) of A.C. Act 1996. Therefore, we are constrained to hold
that the decision of this Court in Va Tech (supra) was rendered
per incuriam.

39. The M.P. Act of 1983 was made when the previous
Arbitration Act of 1940 was in the field. That Act of 1940
was a Central Law. Both the Acts operated in view of Section
46 of 1940 Act. The M.P. Act 1983 was reserved for the
assent of the President and admittedly received the same on
17.10.1983 which was published in the Madhya Pradesh

.Gazette Extraordinary dated 12.10.1983. Thercfore, the

requirement of Article 254(2) of the Constitution was satistied.

- Thus, M.P. Act of 1983 prevails in the State of Madhya

Pradesh. Thereafter, A.C. Act 1996 was enacted by Parliament
repealing the earlier laws of arbitration of 1940. It has also
been noted that A.C. Act 1996 saves the provisions 24 of

State of M.P. Vs. M/s Lion Eﬁgg. Consultants 741
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M.P. Act 1983 under sub-sections 2(4) and 2(5) thereof.
Therefore, there cannot be any repugnancy. (See the judgment
of this Court in 7" Barai vs. Henry Ah Hoe )

41. 1t is clear from the aforesaid observation that in instant
case the latter Act made by the Parliament i.e. A.C. Act 1996
clearly showed an intention to the effect that the State Law of
Arbitration i.e. the M.P. Act should operate in the State of
Madhya Pradesh in respect of certain specified types of
arbitrations which are under the M.P. Act 1983. This is clear
from Sections 2(4) and 2(5) of A.C. Act 1996. Therefore,
there is no substance in the argument of repugnancy and is
accordingly rejected.

42, Therefore, appeal is allowed and the Judgment of the High
Court which is based on the reasoning of ¥ Tech (supra) is
set aside. This Court holds the decision in Va Tech (supra)
has beenrendered in per incuriam. In that view of the matter
the arbitration proceeding may proceed under M.P. Act of
1983 and not under A.C. Act 1996."

15. This view that in respect of works contract it is the Tribunal constituted
under 1983 Act and no other forum is available was concurred with by Hon'ble
Justice Gyan Sudha Mishra in the following terms :

'+ "49. In view of this, the legal and logical consequence which
can be reasonably drawn from the definition of ‘works contract
would be, that if there is a dispute between the contracting
parties for any reason relating to works contract which include
execution of any work, relating to construction, repair or
maintenance of any building or super-structure, dam, weir,
canal, reservoir, tank, lake, road, well, bridge, culvert, factory,
workshop, power house, transformers or such other works of
the State Government or Public Undertaking including an
agreement for the supply of goods or material and all other
matters relating to the execution of any of the said works, the
same would fall within the ambit of the definition of 'works
contract’ and hence all disputes pertaining or arising out of
execution of the works contract will have to be referred to the

s
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M.P. State Arbitration Tribunal as envisaged under Section 7
of the Act of 1983. Hence, in addition to the reasons assigned
in the judgment and order of learned Brother Justice Ganguly,
disputes arising out of execution of works contract has to be
referred to the M.P. State Arbitration Tribunal and not under
the Arbitration and Conciliation Act, 1996."

16.  Thus, there remains no iota of doubt that in case of works contract
covered by the provisions of 1983 Act, any dispute is compulsorily has to be
raised before the Tribunal constituted under the Act of 1983 which necessarily
means that the forum under 1996 Act are excluded. '

17.  The question would then be whether in a given case, as the present
one, where the parties have entered into a contract State Government or a
public undertaking wholly or substantially owned or controlled by the State
Government, as in the case at hand, agrees to a forum under 1996 Act, are
they bound by it and any action thereon could be termed to be within
jurisdiction. The emphatic answer is no.

18. ' In Chiranjilal Shrilal Goenka vs. Jasjit Singh & ors. : (1993) 2
SCC 507 whole holding that a consent to refer the dispute for arbitration of
dispute in the pending probate proceedings, cannot confer jurisdiction nor an
estopple (sic:estoppel) against statute, their Lordships were pleased to hold :

"17. We agree with Mr. Chidambaram that the applicant had
consented to refer the dispute for arbitration of dispute in the
- -pending probate proceedings, but consent cannot confer
jurisdiction nor an estoppel against statute, The other legatees in
the Will were not parties to it. In 4. R. Antulay Vs R.S. Nayak
when a Constitution Bench directed the High Court Judge to try
the offences under the Prevention of Corruption Act with which
the petitioner therein was charged and the trial was being
. proceeded with, he questioned by way of writ petition the
jurisdiction of this Court to give such a direction. A Bench of
seven judges per majority construed meaning of the word
jurisdiction', Mukharji, J. as he then was, speaking per himself.
Oza and Natarajan, JJ. held that the power to create or enlarge
jurisdiction is legislative in character. So also the power to confer -
aright of appeal or to take away aright of appeal. The Parliament
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alone cando it, by law and not Court, whether superior or inferior
or both combined, can enlarge the jurisdiction of a Court and
divesta person of his rights of appeal or revision. Ranganath Mishra,
J. ashe then was, held that jurisdiction comes solely from the law
of the land and cannot be exercised otherwise. In this country,
jurisdiction can be exercised only when provided for either in the
Constitution or in the laws made by the Legislature. Jurisdiction is
thus the authority or power of the Court to deal with a matter and
make an order carrying binding force in the facts. Oza, J.
. supplementing the question held that the jurisdiction to try a case

could only be conferred by law enacted by the legislature. The
Supreme Court could not confer jurisdiction if it does not existin
law. Ray, J. held that the Court cannot confer a jurisdiction on
itself which is not provided in the law. In the dissenting opinion.
‘Venkatachaliah, J., as he then was, lay down that the expression
jurisdiction or prior determination is a "verbal coat of many
colours". Inthe case of a Tribunal an error of law might become
not merely an error in jurisdiction but might partake of the character
of an error of jurisdiction, But, otherwise, jurisdiction is a legal
shelter’ and a power to bind despite a possible error in the decision.
The existence of jurisdiction does not depend on the correctness
of its exercise. The authority to decide embodies a privilege to
bind despite error, a privilege which is inherent in and indispensable
to every judicial function. The characteristic attribute of a judicial
act is that it binds whether it be right or it be wrong. Thus this

. Courtlaid down as an authoritative proposition of law that the
jurisdiction could be conferred by statute and this Court cannot
confer jurisdiction or an authority on a tribunal. In that case this.
Court held that Constitution Bench has no power to give direction
contrary to Criminal Law Amendment Act, 1952. The direction
per majority was held to be void."

19.  Next question is, whether having travelled at substantial distance in an
arbitration proceedings, one of the party can turn around at a later stage to
question the jurisdiction.

20.  Ananswer can be found in the decision in Chiranjilal szrilal Goenka
(supra), Harshad Chiman lal Modi vs. DLF Universal Ltd & another :

£

L)
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(2005) 7 SCC 791 and Rajasthan State Road Transport Corparatzon and
another vs. Bal Mukund Bairwa : (2009) 4 SCC 299,

In Harshad Chiman lal Modi (supra) it is held :

"30. We are unable to uphold the contention. The jurisdiction
of a court may be classified into several categories. The
important categories are (i) Territorial or local jurisdiction; (i)
Pecuniary jurisdiction; and (iii) Jurisdiction over the subject
matter. So far as territorial and pecuniary jurisdictions are
concerned, objection to such jurisdiction has to be taken at
the earliest possible opportunity and in any case at or before
settlement of issues. The law is well settled on the point that if
such objection is not taken at the earliest, it cannot be allowed
to be taken at a subsequent stage. Jurisdiction as to subject
matter, however, is totally distinct and stands on a different
footing. Where a court has no jurisdiction over the subject
matter of the suit by reason of any limitation imposed by statute,
charter or commission, it cannot take up the cause or matter.
An order passed by a court having no jurisdiction is nullity.

32. In Bahrein Petroléum Co., this Court also held that neither
consent nor waiver nor acquiescence can confer jurisdiction
upon a court, otherwise incompetent to try the suit. It is well-
settled and needs no authority that 'where a court takes upon
itself'to exercise a jurisdiction it does not possess, its decision
amounts to nothing.' A decree passed by a court having no
jurisdiction is non-est and its validity can be set up whenever
it is sought to be enforced as a foundation for a right, even at
the stage of execution or in collateral proceedings. A decree
passed by a court without jurisdiction is a coram non judice.”

21.  InBal Mukund Bairwa (2) (supra) there Lordships were plcased to
hold:

- "50. We may also observe that the application of doctrine of
prospective overruling in Krishna Kant may not be correct
because either a court has the requisite jurisdiction or it does
not have. It is well settled principle of law that the court cannot
confer jurisdiction where there is none and neither can the
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parties confer jurisdiction upon a court by consent. If a court
decides a matter without jurisdiction as has rightly been pointed
out in Zakir Hussain in view of the seven-Judge Bench decision
of this Court in A.R. Antulay, the same would be nullity and,
thus, the doctrine of prospective overruling shall not apply in
such cases. Even otherwise doctrine of prospective overruling
has alimited application. It ordinarily applies where a statute
is declared ultra vires and not in a case where the decree or
order is passed by a court/tribunal in respect whereof it had
no jurisdiction. [S¢ée Golak Nath & ors. vs. State of Punjab.]"

22.  In Chiranjilal Shrilal Goenka (suiJra) their Lordships while holding:

“18. It is settled law that a decree passed by a court without
jurisdiction on the subject matter or on the grounds on which
the decree made which goes to the root to its jurisdiction or
lacks inherent jurisdiction is a corum non judice. A decree
passed by such a court in a nullity and is non-est. Its invalidity
can be set up whenever it is sought to be enforced or is acted
upon as a foundation for a right, even at the stage of execution
or in collateral proceedings. The defect of jurisdiction strikes
at the very authority of the court to pass decree which cannot
be cured by consent or waiver of the party."

23.  Thus, when the objection is in respect of jurisdiction over subject matter
itis immaterial at what stage it is taken because it strikes at the very jurisdiction
of the Court or the forum exercising the jurisdiction..

24.  The impugned order when tested on the anvil of the principle of law
laid down and the analysis thereof is not substantiable; therefore, set aside.
The amendment application filed by the objector, present petitioner is allowed.
Let the same be incorporated within 15 days from the date of communication
of this order.

25.  Consequential amendment if any within four weeks therehence.
26.  Learned trial Court is expected to decide the matter expeditiously.
Petition is allowed to the extent above. However, no costs.

Petition allowed.
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- f DLt g WRIT PETITION

R Before Mr. Justice Sujoy Paul
- W.P.No. 1524/2013 (Gwahor) decided on 8 December, 2014

ARUN KUMAR SINGH - - ...Petitioner
Vs, o o
STATE OF M P. & ors. : Respondents

(Alongwith W.P.No. 5404/2008, W.P.No. 7041/2010, W.P.No. 5875/2012,
W.P.No. 935/2013, W.P.No. 1427/2013, W.P.No. 1523/2013, W.P.No.
2065/2013, W.P.No.2726/2013, W.P.No. 3632/2013; W-P.No. 4173/2013,
W.P.NG. 4216/2013, W.P.No. 4512/2013, W.P.No. 4679/2013, W.P.No.
4807/2013, W.P.No. 4808/2013, W.P.No. 4885/2013, W.P.No. 4888/2013,
W.P.No. 4889/2013, W.P.No. 5006/2013, W.P.No. 5493/2013, W.P.No.
5717/2013, W.P.No. 5718/2013, W.P.No. 6222/2013, W.P.No. 6224/2013,
W.P.No. 6456/2013, W.P.No. 6596/2013, W.P.No. 7449/2013, W.P.No.
8037/2013, W.P.No. 8171/2013, W.P.No. 8173/2013, W.P.No. 8732/2013,
W.P.No. 8733/2013, W.P.No. 8734/2013, ‘W.P.No. 1418/2014.

SerwceLaw Grant of Kramonnatt Held - That, the person is
recruited by an organisation not just for a job, but for a whole career -
The opportunity for advancement is an incentive for personnel
development - Further, there cannot be any modern management, man
power development etc. which is not related to a system of career
progression - Hence, govt. cannot deny the facility of financial
kramonnati. . (Para9)
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Cases referred :

" 2002(1) MPHT 315, AIR 2007 SC 663, (2002) 3 SCC 463, (2003)
8 SCC 718, (1989) 4 SCC 635, (1990) (Supp.) SCC 688, (2004) 9 SCC
65, W.P. No. 2092/2003 decided on 28.02,2008, (1994) JLJ 73.
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Vivek Jain, for the petitioner in W.P.No. 1524/2013, W.P.No. 5404/
2008, W.P.No. 5879/2012, W.P.No. 935/2013, W.P.No. 1523/2013,
W.P.No. 2065/2013, W.P.No. 2726/2013, W.P.No. 3632/2013, W.P.No.
4173/2013, W.P.No. 4216/2013, W.P.No. 4512/2013, W.P.No. 4679/2013,
W.P.No. 4807/2013, W.P.No. 4808/2013, W.P.No. 4885/2013, W.P.No.
4888/2013, W.P.No. 4889/2013, W.P.No. 5006/2013, W.P.No. 5493/2013,
W.P.No. 5717/2013, W.P.No. 5718/2013, W.P.No. 6222/2013, W.P,No.
6224/2013, W.P.No. 6456/2013, W.P.No. 6596/2013, W.P.No. 7449/2013,
W.P.No. 8037/2013, W.P.No. 8171/2013, W.P.No. 8173/2013. '
R.B.S. Tomar, for the petitioner in W.P. No. 7041/2010.
* Nitin Agrawal, for the petitioner in W.P.No. 1427/2013." °
. D.S. Raghuvanshi, for the petitioner in W.P.No. 8732/2013, W.P.No.
8733/2013, W.P.No. 8734/2013.
S.K: Sharma, for the petitioner in W.P.No. 1418/2014.
Praveen Newaskar, Dy. G.A. for the respondents/State.

ORDER

Susoy Pauw, J. :- This writ petition was finally heard with the
connected matters on the joint request of the parties.

Facts are taken from W.P.No0.1524/2013.

2. The petitioners are teachers/femployees of aided institutions. It is
canvassed by learned counsel for the petitioners that all the petitioners in these
writ petitions were appomted prior to 1.1.1996. It is submitted that the
petitioners are entitled to enjoy the same pay-scale and other benefits which
are being given to their counter parts in Governmental institutions. It is submitted
that the State Government introduced “Krammonati” scheme whereby the
employees are given financial up-gradation after rendering 12 and 24 years of
service. The said Krammonati is made applicable to such employees who
have not been given any promotion in 12/24 years of service. It is submitted
that the respondents initially extended this benefit in favour of the employees
of aided institutions but later on by impugned communication dated 11.4.2002
(Annexure P-1) has discontinued the said benefit.

3. Shri Vivek Jain, while submitting the leading submissions mthese batch of
matters, criticized the impugned order on the ground that such order is based on
the decision of the Government to discontinue the grant-in-aid w.e.f.1.4.2000. In

the year 2000, the amendment was made in Madhya Pradesh Ashasakiya Shikshan

.\’

&

V¥



LL.R.[2016]M.P.. Arun Kumar Singh Vs. State of M.P. 749

Sanstha ( Adhyapakon Tatha Anya Karmahariyon Ke Vetano Ka Sandaya)
Adhiniyam, 1978. The amendment act (No.26 of 2000} was put to test before
Division Bench of this Court in Dr: Sharique Ali and others Vs. State ofMP &
Others. In the judgment reported in 2002(1) MPHT. 315, the Division Bench
opined that the amendment which has been brought on the statute book by way
of amended act (No. 26 0of 2000) are ultra vires being hit by Articles 14 and 21 of
the Constitution of India..He submits that this jhdg:nent was unsuccessfully -
challenged by the State before the Supreme Court. The Apex Court in itsrecent
order passed in Civil Appeal No. 6362/04 opined that the said amendment cannot
be made applicable against those Teachers/non-teaching staff, who are appointed
prior to the promulgation of amended act. He submits that in the light of this
judgment of Supreme Court, the action of respondents in discontinuing the benefits
of “Krammonati” is bad in law. He also relied on the revised grant-in-aid rules
for non Government institutions (Annexure P-4). By placing reliance on Rule 33(1),
itis submitted that petitioners had a valuable right of consideration and grant of
“Krammionati” on completion of 12/24 years of service because the said benefits
were admittedly available to their counter parts working in Govt. institutions, He
relied on certain unreported judgments of this Court. He also rélied on the
judgments of Supreme Court in Kamla Devi Vs. Kushal Kanwar (AIR 2007
SC 663), Land Acquisition Officer Vs. B.V. Reddy & Sons (2002) 3 SCC 463
and Maitri Koley Vs. New India Assurance (2003) 8 SCC 718. Lastly itis
submitted that an employee must get an avenue of career progressionin service in
order to get encouragement, enthusiasm which is beneficial to the employee and
to the employer. ‘

4 Per contra, Shri Praveen Newaskar, learned Deputy Government
Advocate opposed the relief. By taking this Court to various paragraphs of
the return, it is contended that although it is not in dispute that the institution
wherein petitioners were working are receiving grant-in-aid from the State
Government, the petitioners have no right to get the benefit of “Krammonati” .
He heavily relied on the amendment in the Adhiniyam w.e.f. 31.3.2000 whereby
the State Government withdrew from the liability to pay grant-in-aid in faced
manner. It is contended in the return that the Supreme Court has passed an
interim order against the judgment of this Court passed in the cdse of Dr;
Sharique Ali (supra). It is further submitted that in certain matters, the Principal
Seat granted the benefit of Sth Pay Commission to the employees which was
not implemented and, therefore, a contempt petition was filed. However, the
Supreme Court has stayed the contempt proceedings. The said order of

-
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Supreme Court dated 1.9.2008 is placed on record as Annexure R-7. Inthe
return, heavy reliance is placed on the amended Adhiniyam (26 of 2000) and
the interim order of Supreme Court passed in the case of State of MP Vs. Dr.
Sharique Ali (supra) dated 6.5.2002 (Annexure R-1).

5. No other point is pressed by learned counsel for the parties.
6. Thave heard the learned counsel for the parties at length and perused
the record. ‘

7. It is gathered that during the pendency of this petition, Civil Appeal
No. 6362/2004 (State of M.P.Vs. Dr. Sharique Ali) is decided by the Apex
Court. In the final order, the Apex Court made it clear that the amendment act
(26 of 2000) shall not be made applicable to the respondents and similarly
sitnated persons. The further clarification given in para 7 of the order makes it
crystal clear that the said amendment is applicable to those Teachers/lecturers/
non-teaching staff, who are appointed by the private aided educational
institutions in Madhya Pradesh after promulgation of the amended act. Thus,
the curtains are finally drawn by the Apex Court on the applicability of the
amendment act. The petitioners being appointees of prior to promulgation of
the amended act are not governed by the said amendment.

8. Admittedly, the petitioners were getting the same pay-scale which were
enjoyed by their counter parts working in the Government institutions. The
Government also passed a circular dated 18.4.1996 (Annexure P-5). In the
said circular the State Government decided that the employees who have
completed stipulated years of service shall be entitled for senior scale on
completion of stipulated years of service. The singular reason for discontinuance
of this benefit is introduction of the amended act. A minute reading of impugned
order dated 11.4.2002 shows that the operative reason for discontinuance of
the benefit of senior scale/Krammonati was that w.e.f.1.4.2000 the State
Government has withdrawn its liability to pay the salary to the employees
working in aided institutions. It is stated in the said order that the State
Government neither appoints the employees in aided institutions, nor decides
pay of these employees. The management of those institutions are in the hands
of respective private institutions. The Government only provides annual block
grant to these institutions, Apart from this yearly block grant, the State Government
is not liable to pay any other amount. It is apparent that the basic reason for
issuance of Annexure P-1 is completely based on the amended act which was
made applicable w.e.f. 1.4.2000. Once it is held by the Apex Court that such



”

Xy

-~y

LL.R.[2016]M.P. Arun Kumar Singh Vs. State of M.P. 751

amended act cannot be made applicable against such employees, who were
appointed prior to 1.4.2000, the very foundation for issuance of Annexure P-1 does
not survive. Putting it differently, the impugned order dated 11.4.2002 was passed
based on theamended act which haslost its complete shine as against the petitioners/
employees who were appointed prior to the amended act. Thus, the impugned
order cannot withstand judicial scrutiny.

9. The matter may be examined from yet another angle. The Apex Court in
(1989) 4 SCC 635 (Council of Scientific and Industrial Research and another
Vs. K.GS. Bhatt and another) opined that, it is often said and mdeed, adroitly,
an organisation public or private does not 'hire a hand' but engages oremploys a
whole man. The person is recruited by an organisation not just for a job, but fora
whole career. One must, therefore, be given an opportunity to advance. This is
the oldest and most important feature of the free enterprise system. The opportunity
for advancement is a requirement for progress of any organisation. It is an incentive
for personnel development as well. In view of this judgment, it is clear that there
cannot be any modern management much less any career planning, manpower
development, management development etc. which is not related to a system of
career progression.

10.  The Apex Court in (1990) (Supp.) SCC 688 (O.Z. Hussain (Dr) Vs.

Union of India) opined that, promotion is thus a normal incidence of service.
There too is no justification why while similarly placed officers in other ministries
would have the benefit of promotion, the non-medical 'A' Group scientists in
the establishment of Director General of Health Services would be deprived
of such advantage. In a welfare State, it is necessary that there should be an
efficient public service and, therefore, it should have been the obligation of
the Ministry of Health to attend to the representations of the Council and its
members and provide promotional avenue for this category of officers.

11. - The Apex Court in State of Tripura and others Vs. K. K. Ray, (2004) 9
SCC 65 again considered the aforesaid judgments and opined that the employees
must get two higher grades, one upon expiry of period of 12 years from the date
of joining and other upon expiry of 24 years of service. The basic reason for
providing these benefits is to provide a ladder for advancement. Such opportunity
of career advancement either in the shape of promotion or in absence of promotion
as financial up-gradation is necessary to instill enthusiasm amongst the employees.
The avenues of promotion/financial up-gradationkills stagnation and creates a
healthy atmosphere in the institution. This gives boost to employees and ultimately
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helps the institution in terms of development and ultimate output of the organization.
For said reason also there is no Justlﬁcatlonm curtailing the benefit of financial up-
gradation in favour of the petltloners It is seen that this Court in W.P.No. 2092/
. 2003 (Ram Naresh Tiwari & Others Vs. The State of MP. & others) decided
on 28.2.2008 followed the Division Bench judgment of this Court in Suresh Kumar
Vs. State-of M.P. (1994) JLJ 73 and opined that the analogy flowing from Suresh
Kumar (supra) can be applied in the present case because the State Government -

¢ = Ispaying the revised pay-scale to the teachers and, therefore, it cannot deny the

facility of financial up-gradatior/Krammonati. The other judgments cited by
petitioners are not applicable in the facts of this case.

12.  Asanalyzed above, the impugned order dated 11.4.2002 (Anenxure
P-1) cannot be permitted to stand. Resultantly, the order dated 11.4.2002
(Annexure P-1) is set aside. The respondents are directed to consider the
cases of the petitioners for grant of krammonati completion of 12/24 years
of service (as the case may be). The aforesaid exercise be completed within
four months from the date of production of copy of this order. If the petitioners
are found entitled, they be given financial up-gradation with arrears from due
date within the aforesaid time. :

13.  Petitions are allowed. No-cost,

.14, Registryis directed to keep true copy of this order in all the connected
‘writ petltlons

Petition allowed.

LL.R. [2016] M.P., 752
WRIT PETITION
Before Mr. Justice Sujoy Paul
W. P No. 6457/11 (Gwalior) de01ded on 11 December, 2014

PARMANAND GUPTA ... Petitioner
Vs, .
SMT BHAGWATIDEVI & ors. : -..Respondents

-Evidence Act (1 of 1872), Section 33 - Evidence given by witness
_ in judicial proceeding - Whether the statement recorded by the police
authorities during investigation is covered u/s 33 of the Act - Held -
Making the said evidence admissible in subsequent proceedings
following three conditions must be fulfilled - (1) that the earlier
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proceeding was between the same parties (2) that the adverse party in
the first proceeding had the right and opportunity to cross-examine
and (3) that the question in issue in both proceedings were substantially
the same - In absence of any of three prerequisites'Section 33 would
not be attracted. (Paras 11 & 14)

‘ eran‘%ﬁw(mmwu T 33 — Y% Hrfaret 3wt grer
T w3 ey — w0 qive witriiRay g1 fdwer @ <k daag e
T wer Aftrfraw @Y =Rt 33 € sesfia € — afufhgfRe - geEqadt
gl 4 €9 wiew 9 T @g PrefalRaa o omal @ qff
smazad € — (1) 4% 5, ydad! sfard) e (SH) ugent @ wex off
(2) g% &, ggd) Frdardl @ <ive fA”ie va w1 g o1 st w9
FqER SUAsT o, ¥ (3) 98 6, 9eq g9 & sfarfeal & 9 @ v

. afe® w9 @ T &~ 9 A qafiRe wat ¥ @ e w3 A

HAATT H ORT 33 @ 9T areia a7 |
Cases referred :
(2011) 11 SCC 275, (1995) 6 SCC 122, (2004) 4 SCC 236.

Santosh Agrawal, for the petitioner.
Sunil Jain, for the responent No.1.

ORDER

Sujoy PauL, J. :- This petition filed under Article 227 of the
Constitution challenges the order dated 14.9.2011 passed by the learned
District Judge, Shivpuri in Case No. 6074/11.

2. -The respondent No.1/plaintiff filed a suit for declaration and possession.
The respondent No.1, mother of petitioner, filed the aforesaid suit. It is alleged
that petitioner has manufactured a power of attorney and on the basis of said fake
power of attorney, sold some part of property to respondent No.3. The present
petitioner/defendant No.1 filed the written statement and challenged the plaintiff's
allegations. It is submitted that plaintiffherself executed power of attorney in favour
of petitioner. The property was sold on the basis of a genuine and valid power of
attorney. It is stated that the suit was filed on the pressure of plaintiff's sons Lalit™

. and Harisharan because they have enmity with the petitioner.

3. Inthesaid civil suit, the Court below framed issues. Itis the case of the
petitioner that his brothers who are with plaintiff/respondent No.1 lodged a report
agamst the petmoncr in pohce Kotwali, Shivpuri. The report was regarding the
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same facts, i.e., preparation of forged power of attorney by the petitioner. It is
submitted that after investigation and recording of evidence of plaintiff and other
witnesses, police found no case against the petitioner and filed the ending report.
A copy of ending report, evidence and FIR are filed as Annexure P-5.

4, In the suit, plaintiff's evidence was already recorded. Thereafter, by
application dated 9.9.2011 (Annexure P-6), the petitioner prayed that under
Order 18 Rule 17 read with Section 151 CPC, the plaintiff be recalled and
she be permitted to be cross examined. The said prayer was made on the
ground that the plaintiff preferred a complaint which was enquired into by the
police authorities and allegations of complaint were not found proved. The
petitioner obtained these documents lateron and, therefore, she be permitted
to cross-examine the plaintiff on the basis of said documents.

5. Shri Santosh Agrawal, learned counsel for the petitioner submits that Court
below has etred in rejecting the said application by order dated 14.9.2011 on the
ground that the finding of criminal investigation is not binding on the Court and,
therefore, the said documents are not sufficient to recall the witness. He submits
thateven if report of police is not binding on the civil court, the petitionerhas a
valuable right to cross examine the plaintiff on the basis of the evidence which
were recorded by the police authorities in the investigation, This includes the
statement of plaintiff recorded by the police authorities. In support of his
submissions, he relied on Section 33, 145 & 158 of the Evidence Act.

6.  Per contra, Shri Sunil Jain, learned counsel for respondent No.1

submits that under Order 18 Rule 17 CPC, the Court alone can recall the
witnesses and it cannot be permitted to be recalled on an application of a
litigant. In addition, he submit that there is no error in the finding of the court
below.

7. I have heard the learned counsel for the parties and perused the record.

8. Ideem it proper to first deal with the objection of Shri Sunil Jain that
the Civil Court can recall the witness suo motu but this cannot be done on an
application filed by the other side. In my view, the curtains are finally drawn
by the Apex Court on this aspect in the case reported in (2011) 11 SCC 275
(K.K. Velusamy Vs. N. Palanisamy). This judgment makes it clear that u/o
18 R.17 CPC, court can recall a witness on an application preferred by a
party. The Apex Court opined that power under Order 18 Rule 17 CPC
cannot be used in a routine manner or on mere asking which can be used

¥*
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when application is found to be bonafide and where the additional é.videncé,
oral or documentary, will assist in rendering justice.

9. The contention of Shri Santosh Agrawal is based on Section 33, 145
and 158 of the Evidence Act. Section 33 reads as under:-

~ “33.Evidence given by a witness ina judicial proceedings, or
before any person authorized by law to take it, is relevant for
the purpose of proving, in a subsequent judicial proceeding,
or in later stage of the same judicial proceeding, the truth of
the facts which it states, when the witness is dead or cannot.
be found, or is incapable of giving evidence, or is kept out of
the way by the adverse party, or if his presence cannot be
obtained without an amount of delay or expense which, under
the circumstances of the case, Court considers unreasonable:

Provided—

that the proceeding was between the same parties of their
representatives in interest;

that the adverse party in the first proceeding had the right and
opportunity to cross-examine; that the questions in issue were
substantially the same in the first as in the second proceeding.

Explanation: A crirninal_ trial or inquiry shall be deemed to be
a proceeding between the prosecutor and the accused within
the meaning of this section..  (Emphasis supplied).

10.  Shri Agrawal placed heavy reliance on the underlined portion of
Section 33 to bolster his submission that before the police authorities, the
statement of plaintiff under Section 161 Cr.P.C. must have bees recorded.
The police must be treated as “person authorized by law to take evidence” as
per Section 33. By relying on the explanation of Section 33, it is contended -
that its scope is very wide which includes the evidence recorded during the
police investigation. Putting it differently, Shri Santosh Agrawal submits that
any evidence collected by police during the investigation of complaint preferred
by the plaintiff amounts to “evidence given by witness” as per Section 33. He
further submitted that Section 158 refers Section 33 and once it is clear that
the statement/evidence in police investigation is covered under Section 33, .
Section 158 comes into play. He relied on Section 145 of Evidence Act to
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" submit that plaintiff needs to be cross-examined as to previous statement made
by him in writing or reduced into writing is relevant for the purpose of
establishing the defence of the petitioner.

11.  Insection 33, the words used are “or before any person authorized by |

law to take it” for the purpose of proving in the same judicial pro ceedingsorina
subsequent judicial proceeding the truth of the fact etc. The pivotal question is
whether the staternent recorded by police authorities during investigation is covered
under Section 33 of the Evidence Act? In my opinion, the contention of Shri
Agrawal is misconceived. In section 33, the words 'judicial proceeding' are used.
The investigation by the police authorities cannot be treated asjudicial proceeding.
- Inexplanation to the said Section on which heavy reliance is placed, the words
used are “enquiry shall be deemed to be a proceeding.” ; '

12. Section 2(g) of Cr.P.C. defines “enquiry” which reads as under:-

“inquiry” means every inquiry, other thana trial,
conducted under this Code by a Magistrate or Court.”
(Empahsis (sic:Emphasis) supplied).

Section 2(h) defines investigation which reads as under:-
“investigation” includes all the proceedings “under this
Code for the collection of évidence conducted by a police

officer or by any person (other than a Magistrate) who is
authorized by a Magistrate in this behalf ” '

13.  The law makers in their wisdom have chosen the word ‘inquiry” in

the explanation of Section 33 and not “investigation”. Enquiry, as evident from:

the definition, is conducted under the Code by Magistrate or Court, whereas .

the investigation is conducted by the police officer or any person (other than a
Magistrate). Thus, I am unable to hold that either in Section 33 or inits
explanation, the 'enquiry' means 1nvest1gat10n by the police authorities. The

statement recorded by police authorities during investigation is not covered,

under Section 33 of the Evidence Act.

14.  The matter may be examined from yet.anotl'ler‘angle. Aplain reading
of Section 33 will make it clear that evidence given by a witness in a judicial
proceeding or before any person authorized to take it is admissible for the

purpose of proving in a subsequent judicial proceeding or in a later stage of”

the same judicial proceeding, the truth of the facts which it states in its evidence.

a2
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given in earlier judicial proceeding or earlier stage of the same judicial
proceeding, but under proviso there are three prerequisites for making the
said evidence admissible in subsequent proceeding or later stage of the same
proceeding and they are: (i) that the earlier proceeding was between the same
parties; (ii) that the adverse party in the first proceeding had the right and
opportunity to cross-examine; and (7ii} that the questions in issue in both
proceedings were substantially the same, and in the absence of any of the
three prerequisites aforesaid, Section 33 of the Act would not be attracted.
(See (1995) 6 SCC 122 (V.M. Mathew Vs. V.S.Sharma & Ors) and (2004)
4 SCC 236 (Sashii Jena ard others Vs. Khadal Swain and another). This

cannot be doubted that the proposed accused/accused has no right of cross- .

examination of a witness whose statements were recorded under Sectior 161
Cr.P.C. Thus, the said statement cannot be treated as an evidence under
Section 33 of the Act. The prerequisites aforesaid are not satisfied in this
" case. As analyzed above, Section 33 is of no help to the petitioner. Resultantly,
Section 158 is also not applicable. Section 145 of Evidence Act is also of no
help to the petitioner in the facts and circumstances of the case.

15..  Onthe basis of aforesaid analysis, it is clear that the Court below was not
_powetless inrecalling the plaintiff witness under Order 18 Rule 17 CPC. The very
reason put forth for seeking recall of witness is not supported by Section 33, 145 and
158 of Evidence Act. Thus, for different reasons, I deem it properto upheld the order
ofthe Court below.

16. Resultantly, petition is dismissed. No cost.

Petition dismissed.

LL.R. [2016] M.P., 757
WRIT PETITION
Before Mr. Justice B.D. Rathi :
W.P. No. 7101/2014 (Gwalior) decided on 22 December, 2014

VIMLESH VANSHKAR (KU.)’ ... Petitioner
Vs. ' '
STATEOFM.P. - o ...Respondent

Constitution - Article 226 - Writ - Petitioner deélared

disqualified to take part in coming election of 2014 for the post of

Chairman, Nagar Panchayat, due to failure to furnish accounts of
election expenses of earlier election held in 2009 - Show canse notice

o
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was not served to the petitioner, instead it was served to the father of
petitioner - Held - Such an order of disqualification cannot be sustained
under the law. (Paras 7, 8)

TiarT — gPT 226 — R — TR YARW, AALT U &Y 99 2009
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Case referred :
2005 (1) MPLJ 245. '

D.S. Raghuvanshi, for the petitioner.
Ami Prabal, for the respondents.

(Supplied: Paragraph numbers)
ORDER
B.D. RartHi, J. :- Heard finally with the consent of the counsel for the
parties.

2. Present writ petition filed under Article 226 of the Constitution of India
has been preferred seeking the following reliefs to the extent mentioned below:

()  Byallowingthe writ petition, the impugned order dated
21/8/2014 (Annexure-P/1) be quashed.

@  The petitioner be permitted to participate in Nagar
Panchayat Election held for the post of Chairman in the month
of February, 2015.

(i)  Any otherrelief which the Hon'blé court deems fitand
proper.”

3. The facts in short are that the impugned order dated 21/8/2014, marked
as Annexure-P/1 was communicated to the petitioner on 4/9/2014 whereby
- she was declared as disqualified to take part in coming election held for the
post of Chairman of Nagar Panchayat, Badoni, district Daita (sic:Datia) for

S
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next five )-feas (sic:years) on her failure to furnish accounts of election expenses
which were held in the year 2009. It was alleged that the petitioner took part
in the said election but failed to submit accounts of election expenses.

4, It is submitted by the counsel for the petitioner that previously election
was held in the year 2009 whereas the impugned order has been passed in
the year 2014, after a period of five years which indicates malafide on the
part of the respondents. Apart that, no show-cause notice was given to the
petitioner. Opportunity of hearing was also not given. Therefore on these two
counts, firstly in violation of principles of natural justice in not affording
opportunity of hearing to the petitioner and because the impugned order was
passed after a period of five years, the petition is sought to be allowed and
the impugned order dated 21/8/2014 (Annexure-P/1) is prayed to be set
aside by permitting the petitioner to participate in the election of Nagar
Panchayat held for the post of Chairman in the month of February, 2015. In
support of the arguments, learned counsel for the petitioner placed reliance
on the decision in the case of Mahendra s/o R.S.Pailraiya Vs. M.F. State
Election Commission and others [2005(1) MPLJ 245].

5. Prayer was opposed by the learned counsel appearing for the other
side on the ground that show-notice (sic:show-cause notice) (Annexure-R/2)
was served on the father of the petitioner. The petitioner is one of the family
members of the joint family who is residing with her father but despite serving
of aforesaid notice no reply was submitted by her. Secondly, it was the duty
of the petitioner to furnish the accounts of the election expenses within a period
of 30 days from the date of election of the return candidate before the officer
nominated for the said election as per the provisions givenunder Section 32-
B of M.P. Municipalities Act, 1961 but same particulars have not been
furnished, therefore, the respondents/election commission as per provisions
given under section 32-C of the aforesaid Act held disqualification of the
petitioner on her failure to lodge the account of election expenses. Hence, it is
prayed that the petition having no substance be dismissed.

6. Having regard to the arguments advanced above, the entire case has
been examined.
7. Before dwelling upon the issue involved in the case, the relevant

provisions are quoted below:

“32-B. Lodging of account of election expenses.- Every



i

760 Vimlesh Vanshkar (Ku.) Vs. State of M.P. LL.R.[2016]M.P.

contesting candidate at an election of President shall, within
thirty days from the date of election of the returned candidate
ledge with the officer notified by the State Election Commission
an account of his election expenses which shall be a true copy
of the account kept by him or by his election agent under
section 32-A.

32-C. Disqualification for failure to lodge account of
election expenses. - If the State Election Commission is -
satisfied that a person -

(a) has failed to lodge an aécount of election expenses
within the time and in the manner required by or under this
Act; and '

(b)  hasno goodreason or justification for the failure, the
State Election Commission shall, by order published in the
Official Gazette, declare him to be disqualified and any such
person shall be disqualified for being chosen as, and for being
a Councillor or President of the Municipal Council or Nagar
Parishad, as the case may be, for a period not exceeding five -
years from the date of the Order.” '

8. Admittedly, as per the facts on record, the previous election was held
in the month of February, 2010 but the show-cause notice (Annexure-R/2)
dated 9/9/2010 was not served on the petitioner at previous point of time.
Instead the same was served on Harprasad, the father of the petitioner.
Nowhere it was evidentially clear that the petitioner is residing with her father
Harprasad as a member of joint family. Therefore, it is discernible from the
record that opportunity of hearing was not afforded to the petitioner. Moreover,
it was mentioned in the notice that previously the election was held in the
month of February, 2010 under the M.P. Gazette Notification filed as Annexure-
R/6. By the aforesaid Notification the election was held in the month of
February, 2010 but in the impugned order dated 21/8/201 4, Anniexure P/1, it
was mentioned that the election was held in the month of December, 2009. It
means that impugned show cause notice for the election held in the month of .
. December, 2009 was not given but the notice given was for the election held
. in the month of February, 2010. No order has been passed against the
petitioner for the election held in the month of February, 2010. Therefore, in
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the considered opinion of this court, the impugned order issued against the
petitioner is bad in law. The same was issued without giving an opportunity of
hearing to the petitioner. Suffice it to observe that if the election commission
would have acted properly then the said order ought to have been passed in
a proper manner for the election in question. But the election commission
took a period of near about five years for consideration which cannot be
appreciated. The petitioner cannot be penalized to contest the next election
on the basis of the order which has been issued by the election commission
after alapse of five years. Itis also pertinent to mention here that the impugned
order dated 21/8/2014 (Annexure-P/1) was issued against in all fourteen
candidates. It shows that a joint order was passed against all the aforesaid
fourteen candidates which can be termed as stereo typed order. So, admittedly,
the detailed order has not been passed and in a routine way the case of the
petitioner has been examined by the respondents/authorities.

9.  For the aforesaid reasons, the impugned order passed by the
respondents disqualifying the petitioner for election with further disqualification
for five years from the date of order cannot be sustained under the law. The
order by Gazette Notification issued by the Election Commission in respect
of the petitioner is hereby set aside. Accordingly, the petition is allowed.

10.  No order as to costs.

1

Petition allowed,

LL.R. [2016] M.P., 761
WRIT PETITION
Before Mr. Justice PK. Jaiswal & Mr. Justice S.C. Sharma
W.P. No. 10875/2013 (Indore) decided on 22 January, 2015

MUKESH DANDEER & ors. ...Petitioners
Vs, ' :
STATE OF M.P. & ors. _ ...Respondents

A. Constitution - Arficle,226 - Public Interest Litigation -
Bonafide of the petitioner - Stranger cannot be permitted to meddle in

_ any proceedings unless heis aggrieved person - Writ petition maintainable

for judicial enforceable legal right - Existing of such right is condition

- precedent for invoking writ jurisdiction - To exercise such extraordinary

jurisdiction, relief prayed must be to enforce such legal right which is
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foundation of said jurisdiction - Person aggrie'ved.does not include who
 suffers psychological or imaginary injury - Person aggrieved must be whose
right or interest adversely affected. (Paras 19 & 20)
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B. Constitution - Article 226 - Duty of Court - Held - Must

- examine the case to ensure genuine public interest - Strict vigilance to

ensure no abuse of process - Court should make an earnest endeavour

to take up those cases, where the subjective purpose to the lis justifies
the need of it. . (Para 21)
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C. Constitution - Article 226 - Writ of certiorari - In Public '
interest litigation, it cannot be allowed to affect contractual agreement
itself which reduces a legal document in worthless piece of paper - If
permitted, it is bound to lead to a chaotic situation affecting the fabric
of law - No reason to interfere in the impugned order - Petition
dismissed. (Para 26)
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Vivek Dalal, for the petitioners.
. Vivek Patwa, for the respondent Nos. 1 to 8.
Piyush Mathur with M.S. Dwivedi, for the respondent No. 9.

_ ORDER
The Order of the Court was  delivered by :

" P.K. JaiswaL, J. :- Petitioners, who are twenty in numbers have filed this

writ petition as Public Interest Litigation challenging the Revised board
conceptual lay out plan jn respect of construction of Khargone lift canal to
develop the Irrigation facilities for cultural command area of 33140 hectares
and to provide drinking water for 152 number of villages in the command
area of the scheme of NVDA and prayed for quashment of changed plan/

_sanctioned lay out dated 29/ 02/2012.

2. Brief facts of the case are that Narmada Valley Development Authority
(NVDA) prepared a welfare scheme with an objective to provide drining
(sic:drinking) water to approximaely (sic:approximately) 18,500 families
residing in 152 villages and irrigation facility for 33,140 Hectare of land situated
in four tehsils of Khargone district, which is a drought prone area without any
dependable and perennial source of water. To achieve the basic aim of the
scheme an indicative Detailed Project Report(DPR) was prepared envisaging
lifting water from the main canal of Indira Sagar Project (ISP) at RD 79.80
Km. by installation of pressure pumps of appropriate power to fill three
Balancing Reservoirs(BR) from where water will be supplied to the agricultural
fields through canal network. These Balancing reservoirs shall also provide
drinking water facility to 152 villages. As per the DPR prepared by the
respondents the estimated cost of the scheme was Rs.669.67 Crores.
Considering the physical dimensions of the scheme the Narmada valley
Development Authority floated a Turn Key Tender for execution of the scheme.
In a Turn Key Tender the successful tenderer is at liberty to do its own survey,

~ estimation planning, prepare its own design and drawing to achieve the basic

aim of the scheme with a rider to maintain the source as well as the total arca
to be benefited. On 29/09/2010, tender was floated. Out of seven tenders
the bid of respondent No.9 was accepted being the lowest.

3. Clause 4.3.1 of the Special Conditions of the Contract gives a liberty -

- to the tenderer to change the concept and designs provided that the irrigation

facility at outlet remains the same and the recurring cost is reduced. For ready
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_ reference, Clause 4.3.1 is reproduced hereunder:-

During detailed Engineering :- The present proposal
is based on department's assessment and design. The

contractor is free to change the concept and designs provided
the irrigation facility at outlet remains the same and recurring
cost are reduced. In present proposal the recurring cost of
electricity equivalent to 42 MU at ISP, CHPH is considered.
The contractor shall submit design of pumps, rising main,
balancing reservoirs, distribution system and inline structures,’
flow measuring devices and pipes for networks keeping in view
the safety, cost and time effectiveness provided always that
the design of the pumps, rising main, balancing
reservoirs(aggregate capacity 21 MCM) and distribution
system shall be always in conformity with the basic parameters
and in accordance with the nationally/internationally accepted
practice and for the optimal performance of the works as -
warranted under the Contraét. This shall not entitle the
Contractor to additional cost, whatsoever, other than the
contract price. The total scope of services under this section -
shall be as per Appendix-P.1. The number of copies of the -
Reports and other Documents to be submitted to the Engineer-- -
In-Charge by the contractor is also spemﬁed in Contract
Document. :

4! The department, after the acceptance of the offer of the respondent )

No.9,.0n 27/03/2011, work order was issued and as per work order, the
work was to be completed by March, 2014 i.e, within the stipulated period of
36 months. After the issuance of wdrk order the respondent No.9 conducted
- the detailed survey and submitted its designs and drawings to the respondent
No.5 i.e. the Chief Engineer for its approval and after due examination of the
proposed design and drawings the third alternative given by the respondent
No.9 was found technically viable and was accepted on 29/02/2012.

5. This writ petition was filed on 10/09/2013 i.e. after a period of more

than 1 year and 7 months from the date of issuance of work order. By the time -

 of filing of the writ petition, the respondent No.9 has completed the work of
more than 300 Crores and in the process one Balancing Reservoiri.e. BR1 is
under progress, distribution network of all the three Reservoirs is approximately

-
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70% complete, work of Rising Main (Pumping Station and laying of pipeline)
from pumping station to Balancing Reservoir BR1 is on the verge of completion
and the construction of Jack Well for drawl of water from canal is at advance
stage. ‘

6. The revised lay out plan has been challenged by the petitioners on the
ground that as per-Auditor General report, due to the revision lay out plan the
NVDA is going to suffera loss of Rs.160 Crores. It is also submitted that the

. revised sanction Jay out is violative of public interest and agriculturist would

be deprived of back water of Kunda and Beda river to irrigate the farms. He
also pointed out that the plan has been revived with a malafide intention to
give benefit to the respondent No.9 Contractor. .

7. In reply, learned counsel for the NVDA has submitted that the
alteration made in the scheme are bonafide and for the optimum ntility of the
resources to achieve the object of the. scheme in the welfare of the public at
large and by saving Rs. 118.76 Crores of the State exchequer.

8. The tender of the respondent No.9. was 17.74% below SOR i.c. of
Rs.550.88 Crores thereby saving a sum of Rs.118.76 Crores of State
exchequer was accepted for achieving the basic aim of the scheme.

9... Itisalso pointed out that on the basis of the detailed survey conducted’
by the respondent No.9, it was found that as per the topography of the area
under benefit, five villages namely Saikhedi, Neemkhedi, Aarampura,
Shakarkhedi and Kajalpura were bound to be excluded as their elevation
level was found higher than the adjoining water distribution network. But, in
lieu thereof the department ensured inclusion of five villages namely Kedwa,
Rehgaon, Sirlai Bujurg, Thibgaon Khurd Bujurj and Sonwara so as to ensure -
the basic project of the scheme remains intact i.e. to irrigate 33,140 Hectares
of land. Therefore, the alterations/modifications suggested by the answering
respondent No.9 were accepted by the respondent No.5 fof the betterment
of the project by the impugned letter dated 29/02/2012(Annexure-P/1) in
accordance with the terms of contract. He submits that the challenge made by
the petitioners are baseless, vague and unfounded and as per-his instructions
a detailed réply has been filed before the office of Auditor General-and the
team of officer of Auditor General has inspected the site and prepared their
report. It is submitted that the alterations/ Revisions done'in the drawings and
design by the answering respondent are in accordance with the terms of the
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contract and no loss has been caused to the State Exchequer.

10.  Further, it is submitted that in the tender documents the names of the
villages has not been specified and out of the total gross command area of
approx 63,500 hect. the irrigation facility is being provided on 33,140 Hect.
It is submitted that though the petitioners have alleged 20 villages have been
left out from recetving the benefits of the canal network, but have mentioned
names of 19 villages only as the name of village Kharadi is mentioned twice.

Seven villages namely Badgaon, Meharaja, Rajpura, Khedibujurj, Piplai,

Kharadi and Singarcholi are still under the command area under development
with village Piplai being within the cornmand area of Upper Beda Project and

not under the present project. Nine villages namely Dabaria, Khatwas,

Mowkundia, Banhar, Mominpura, Mukhlispura, Saikhedi and Kodla were
never there in the DPR as.these villages fall out of the gross command area for
which the project is being implemented. Three villages namely Kajalpura,
Aarampura and Shakkrkhedi though were in the DPR prepared by the State
Government but on account of the Topography the same have been removed
as the level of these villages is higher than the adjoining water distribution
system.

11.  Thecontention of respondents No. 1 to 8 is that the alterations/revisions
done in the drawings and design are in accordance with the terms of the contract
and no loss has been caused to the State Exchequer.

12.  Ttis also pointed out that the alternations made in the scheme are
bonafide and for the optimum utility of the resources to achieve the object of
the scheme in the welfare cf'the public at large. In the initial scheme the water
distribution system was proposed through RCC open ducts(canal), which has
been substituted to underground pipeline in order to avoid loss of water by
theft, seepage, evaporation and transmission losses. Infact, laying of
underground pipelines is no way a cheaper option but a more efficient option,
therefore, the same has been adopted.

13.  As per revised plan, the contractor is required to construct two
Balancing Tanks addifionally. The length of the rising main has been altered as
per the revised plan to ensure better efficiency of the project and further to
escape the dependency of the BR-2 and BR-3 on BR-1. In fact by the said

revision of plan all the three Reservoirs will be independent and in case of -

failure of one supply system, the others will not be affected. The diametre of
the pipe has been increased from 0.3 meter and 0.45 meter to a maximum
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diameter of 1.5 meter and the number of pipelines has been reduced tg carry-
water between the same destination. The cost of laying pipeline of a bigger
diametre is more expensive as it add on costs of laying, transportation etc.

14. Shri Piyush Mathur, learned Senior Counsel, who is appearing on behalf
of respondent No.9 has submitted that the petition has been filed after a period
of more than 18 months from the grant of contract and, therefore, the same is -
liable to be dismissed on the ground of delay and latches (sic:laches). On
merit, he submits that the terms of the contract permits the respondent No.9
to alter the design and drawings of the project. The alteration made by the -
respondent No.9 are as per the requirement of the area and does not change
the basic object of the contracti.e. for development of a command area of
33,140 Hectare. It is submitted that after the acceptance of the answering
respondent No.9, on 27/03/2011 work order was issued to it so that the
work be completed by March, 2014 i.e. within the stipulated period of 36
months. After the issuance of work order the answering respondent
N.(sic:No.)9 conducted the detailed survey and submitted its desigans
(sic:designs) and drawings to the respondent No.5 i.e. the Chief Engineer for
its approval and after due examination of the proposed design and drawings
the third alternative given by the answering respondent No.9 was found
technically viable and was accepted on 29/02/2012, Thereafter, till date work
worth Rs.401 Crores (approx) has been completed and in the process one

- Balancing Reservoir i.e. BR1 is complete, distribution network of BR1 and

BR2 is approximately 95% complete whereas distribution network of BR3 is
under progress and approx..40% complete, work of Rising Main (Pumping
Station and laying of pipeline) from pumping station to Balancing Reservoir
BR 1 is complete and the construction of Jack Well for drawl of water from
canal isalso in advance stage. It is expected that the first phase of the project
will be-operationalized by June, 2014.

15. . Itisfurther submitted that no deviation from the basic parametres of
the scheme has taken place as alleged by the petitioner. The basic aim of the
scheme/tender was to provide irrigation facility to 33,140 hectare of land and
drinking water to 152 villages which remains intact. It is submitted that inthe
initial scheme, as per the indicative DPR 8.29 Cumec water was required to
be lifted from source i.e. main canal of ISP to BR-1 and from BR-1 5.29
Cumec of water was to be lifted to BR-2 (balance water was proposed tobe
utilized for irrigating 9387 hectare of land). Again from BR-2,3.14 Cumec of
water was to be lifted to BR-3 to irrigate 12,551 Hectare of land whereas
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balance 2.80 Cumec of water was to be utilized to Imgate 11,202 hectare of
land from BR-2.

16.  His further submission is that the writ petition is totally misconceived
and by challenging the plan, no loss has been caused to the State exchequer.
The proposed revisions are for the betterment of the project without any change
in the basic object of the scheme.

17.  Asperscope of work, as mentioned in the tender grants liberty to the
respondent No.9 to implement the project as per its drawings and designs as
mentioned and this fact has been admitted by the petitioners in para 5.9 of the
writ petition. The respondent No.9 has been granted on Turn Key basis in
which it has been clearly mentioned that the work awarded includes planning,
design, drawing, estimation, preparation of land acquisition cases, forest cases,
if any and shifting HT & LT electric lines, telephone lines and water supply
lines etc. This clearly shows that the respondent No.9 is at liberty to prepare
its plans subject to irrigation facility to 33,140 Hectare and raw water supply
to 152 villages. The basic aim of the scheme has not been disturbed.

18.  The petitioners who are agriculturist have failed to demonstrate as to
how their land was unaffected prior to the revision which is now been effected.

19.  Itisasettled legal proposition that a stranger cannot be permitted.to
meddle in any proceeding, unless he satisfies the Authority/Court, that he falls
within the category of aggrieved persons. Only a person who has suffered, or
suffers from legal injury can challenge the act/action/order etc. ina court of
law. A writ petition under Article 226 of the Constitution is maintainable either
for the purpose of enforcing a statutory or legal right, or when there is a
complaint that there has been a breach of statutory duty on the part of the
Authorities. Therefore, there must be a judicially enforceable right available
for enforcement, on the basis of which writ jurisdiction is resorted to. The
Court can of course, enforce the performance of a statutory duty by a public
body, using its writ jurisdiction at the behest of a person, provided that such
person satisfies the Court that he has a legal right to insist on such performance.
The existence of such right is a condition precedent for invoking the writ
jurisdiction of the courts. It is implicit in the exercise of such extraordinary
jurisdiction that, the relief prayed for must be one to enforce a legal right.
Infact, the existence of such right, is the foundation of the exercise of the said
jurisdiction by the Court. The legal right that can be enforced must ordinarily
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be the right of the petitioner himself, who complains of infraction of such right
and approaches the Court for relief as regards the same.

20.  The expression, person aggrieved' does not include a person who
suffers from a psychological or an imaginary injury; a person aggrieved must
therefore, necessarily be one, whose right or interest has been adversely
affected or jeopardised. - ' .

21.  The Apex Court has consistently cautioned the courts against
entertaining public interest litigation filed by unscrupulous persons, as such
meddlers do not hesitate to abuse the process of the court. The right of effective
access to justice, which has emerged with the new social rights regime, must
be used to serve basic human rights, which purport to guarantee legal rights
and, therefore, a workable remedy within the framework of the judicial system
must be provided. Whenever any public interest is invoked, the court must
examine the case to ensure that there is in fact genuine public interest involved.
The court must maintain strict vigilance to ensure that there is no abuse of the
process of court and that, ordinarily meddlesome bystanders are not granted
a Visa. Many societal pollutants create new problems of non-redressed
grievances, and the-court should make an earnest endeavour to take up those
cases; where the subjective purpose of the lis justifies the need for it.

22, Inthiscase, as per Clause 4.3.1. of the Special Coriditions of Contract
gives a liberty to the respondent No.9 to change the concept and design and,
therefore, proposal of respondent No.9 was accepted and plan/sanction layout
was changed.

23.  Itisbrought to our notice that the CAG/Auditor General has raised
an audit objection that change of plan would caused additionally burden to
the NVDA and would cause loss to the State Exchequer. We cannot entertain
this writ petition when there is no legal foundation to entertain this writ petition.

24.  The change would cause benefit to the villagers and will save theft/
illegal use of water and will provide irrigation facilities to 152 villagers and
none of the villagers whose land comes as per the original plan would deprive
with the irrigation facility '

25.  Under the circumstance, this Court would not ordinariiy isuse a writ
of certiorari to quash the changed plan.

26.  Itisnodoubt true that in a public interest litigation the court at times
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may forgo/overlook the technicalities coming in the way of issuance of any
direction which may conflict or jeopardise the public interest. But the same
cannot be allowed to reach to the extent or affect the contractual agreement
itself which reduces a valid and a legal document into a worthless piece of
paper or a waste paper which clearly means that the relationship between the
parties although were to be governed and supported by a valid legal document,
- the same would finally turn out to be a document having no legal significance
inspite of its validity in'the eye of law. If thiis were to be permitted, it is bound
tolead to a chaotic situation affecting the very fabric ofthe rule of law which
cannot be allowed to prevail over a valid and legally supported document
conferring certain rights on the person or entity possessing it.

27, . Inview of the above discussions and the law laid down by the Apex
Court.as well as this Court from time to time, we do not find any reason to
interfere with the impugned order. We have not expressed any opinion.about
the audlt objection which is pending before the Auditor General of India nor
the said authonty will be influenced by the order passed by this Court in this
Pubhc Interest Litigation in taking appropriate decision at their end.

28. . Accordingly, we do not find any reason to quash the impugned Revised
sanctioned lay out plan dated 29/02/2012. The writ petition fails and is
dismissed with no ord_er as to costs.

Petition dismissed.
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Before Mr. Justice Alok Aradhe '
WP No. 16150/2015 (Jabalpur) decided on 1 February, 2015

SHARMILA TAGORE (SMT.) & ors. : ... Petitioners
Vs. o
AZAM HASAN KHAN & ors, ...Respondents

Ctvtl Procedure Code (5 of 1908), Order 3 Rule 1 & 2-
Appearance by recognized agent or pleader - A person holding
unregistered general power of attorney can appear and act on behalf
of a party to‘the proceedmg in a Court. - (Para5)

frfaer wfar wfear (1908 #7 5), ma’waf%vmrf 7 2 — f
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Cases referred :

AIR 1979 SC 553, AIR'1971 8C 761, 2011 (1) AlLL. J 299 AIR
1950 SC 265. ‘

Rajesh Pancholi, for the petitioners.
H. Ruprah, for the respondent No. 1.
Rajeev Mishra, for the respondent No. 2.
+ Janvhi Pandit, Dy. G.A. for the respondent No. 4.

ORDER _
ALOK ARADHE, J. :- In this writ petition under Article 227 of the
Constitution of India the petitioners have assailed the validity of the order -

dated 16.7.2015, by which, the lower appellate Court has I€j ected the powers
of attorney executed by the petmoners

2. Facts giving rise to filing of the writ petmon, briefly stated are that the
rcspondent No 1/plaintiff filed the suit seeking the relief of declaration and
permanent inj unctlon The dlspute in the suit involves land admeasuring 2.20
acres. The petitioners on reciept (sic: receipt) of notice entered appearance
through their power of attorney in the aforesaid suit before the trial Court. It
is pertinent to mention that no objection on behalf of respondents at any-point
of time was taken with regard to power of attorney. The trial Court vide
judgment and decree dated 07.4.2015 dismissed the suit. Being aggrieved,

the respondent No. ] filed first appeal against the aforesaid impugned judgment
and decree. The petitioners entered their appearance through their power of
attorney before the lower appellate Court. The lower appellate Court directed
the counsel for the petitioners to produce the original power of attorney, which

- was produced on 16.7.2015. Thereafter, the lower appellate Court vide

imugned order- dated 16.7.2015 has rejected the power of attorney of the
petltloners, inter alza on the following grounds- : X

§Y power of attorney is nota registered one,
(i) notary has not signed each page of the attorney,

(iii) - eachpage ofthe powerof attomey does not bear the full
' signature of the petitioner No."except thé last page;
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In addition, the trial Court also directed the petitioner to correct the
address.

3. Learned counsel for the petitioner submitted that the impugned order
is per se without jurisdiction and is liable to be quashed. On the other hand,
learned counsel for the respondents have supported the order passed by the
trial Court.

4, I have considered the submisions made by learned counsel for the
parties and have perused the record. I deem it appropriate to deal with the
grounds of rejection of power of attorney produced by petitioners, referred
to by the lower appellate Court at seriatim:-

6] Order 3 Rules 1 and 2 of the Code of Civil Procedure read as under:-

"1. Appearances, etc. may be in person, by recognized
agent or by pleader.- Any appearance, application or
act in or to any Court, required or authorized by law .
to be made or done by a party in such Court, may except

where otherwise expressly provided by any law for the

time being in force, be made or done by the party in

person, or by his recogized (sic:recognized) agent, or

by a pleader appearing applying or acting as the case

may be on this behalf.

Provided that any such appearance shall, if the
court so directs, be made by the party in person.

2. Recognized agents.- The recognized agents of
parties by whom such appearnaces applications and
acts may be made or done are-

(a) persons holding powers-of-attorney, authorizing
them to make and do such appearances, applications
and acts on behalf of such parties;

(b) persons carrying on trade or business for and in
the nams (sic:names) of parties not resident within the
local limits of the jurisdiction of the Court within which
limits the appearance, application or act is made or
done, in matters connected with such trade or business

L

&



)

&

LL.R.[2016]M.P. Sharmila Tagofe Vs. Azam Hasan Khan 773

only, where no other agent is expressly authorized to
make and do such appearances, applications and acts.

5. From perusal of aforesaid provision as amended by High Court on
16.9.1960 it is clear that a person holding unregistered general power of
attorney can appear and act on behalf of a party to the proceeding ina-Court.
In this connection, reference may be made to decision in the case of Syed
Abdul Khader v. Kami Reddy, AIR 1979 SC 553.

(i) Section 56 and relevant extract of section 57(6) of the Evidence Act
read as under:- :

56. Fact judicially noticeable need not be proved.--
No fact of which the Court will take judicial notice
need to be proved.

57. Facts of which Court must take judicial notice.-
- All seals of which English Courts take judicial notice:
the seals of all the [Courts in[India]], and all Courts
out of [India] established by thé authority of [the
Central Government or the Crown Representative];
"the seals of Courts of Admiralty and Maritime
Jurisdiction and of Notaries Public, and all seals which
any person is authorized to use by [the Constitution
or an Act or Parliament of the United Kingdom or an]
Act or Regulation having the force of law in [India];

From perusal of section 57(6) as well as section 85 of the Evidence
Act it is evident that the Court is bound to presume that every document
purporting to be a power of attorney and to have been executed before and
authenticated by a Notary Public and it was duly executed especially in the
case of no rebuttal. In this connection, reference has been made to decison
(sic:decision) in the case of Jugraj Singh vs. Jaswant Singh, AIR 1971 SC
761. ‘

(i In view of law laid by Division Bench of Allahabad High Court
reported in the case of Dr. Yaduveer Singh vs. State of U.F., 2011 () AlL

L.J. 299 it is evident that signature by initials is a valid signature and the
power of attorney need not contain full signature. In view of aforesaid decision
the power of attorney need not contain full signatures. In Commissioner of
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'Agricultural Income Tax, West Bengal vs. Keshab Chandra Mandal, AIR
~ 1950 SC 265 wherein it has been held that if a statute requires personal
signature of a person, which includes a mark, the signature or mark must be
that of the man himself. There must be physical contact between that person
~ and the signature or mark put on the doucment.

6 It is pertinent to mention that the addresses given in memo of appeal
of the respondents/petitioners are same which are recored (sicirecorded) in
the power of attorney submitted in the Court and there was nothing on record
to conclude that the addresses given are not corect (sic:correct). The lower
appellate Court therefore grossly erred in issuing direction to the petitioners
to correct the addresses.

7. Inviewof preceding analysis the impugned order suffers from an error
apparent on the face of record. Accordingly, it is quashed.

8. [n the result, the writ petition is allowed.

Petition allowed.
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WRIT PETITION
, Before Mr. Justice K.K. Trivedi
W.P. No. 3719/2006 (Jabalpur) decided on 11 March, 2015

SAROJKUMAR SHRIVASTAVA ) ... Petitioner
Vs. . : ’
STATE OF M.P. & ors. ... Respondents

A Civil Services (Classification, Control and Appeal) Rules,
- M.P. 1966, Rule 14 (5) (b), Rule 14 (ii) and Civil Services (Pension)
Rules, M.P. 1976, Rule 9 - Departmental enquiry - Penalty of
withholding 50% pension of the Petitioner for a period of 5 years -
Lapses on part of the Respondents - First show cause notice issued on
25/02/1984 and upto 26/7/1995 notices were sent - Enquiry report
. submitted on 05/03/1999 - Enquiry kept pending for 14 years - No
witnesses examined - Petitioner retired on 31/12/2001 - Imposition of
~ penalty on 20/01/2006 - Held - As the Iapses on part of the Govt. was
so grave that penalty of withholding of 50% pension for a period of
five years set aside - Withheld amount of pension be paid - Petition
allowed. (Paras 5, 6, 13 &14)

¢
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B. Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 10 and Civil Services (Pension) Rules, M.F.
1976, Riide 9 - Departmental enquiry - Whether penalty on retired Govt.
servant can be imposed for enquiry initiated while he was in service -
Held - Yes, as per Rule 9 of the Pension Rules, 1976 the penalty can be

A _lmposed - (Paras8 & 9)

@ fufyr dar (a#faﬁmr, Frasor @y adier) Fra4, 7. 1966,
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C. Interpretation of Statutes - Penalties under Rule 10 of
the CCA Rule 1966 are to be imposed with prospectlve effect and not

. with retrospective effect, . (Paral2)
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Abhishek Gulati, for the petitioner.
B.D. Singh, P.L. for the respondents.

ORDER

K.K. Trivepy, J. :- The petitioner has called in question the order of
penalty of recovery of 50% pension and essentially the departmental enquiry
initiated against him by way of filing this writ petition. It is contended that
while the petitioner was serving on the post of Block Development Officer; he
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was placed under suspension vide order dated 2.11.1981. The said order
was called in question in a writ petition before this Court, on the grounds that
the authority issuing the order of suspension was hot competent to do so and
that the suspension has automatically revoked as charge sheet was not issued
to the petitioner within time. The said writ petition, M.P.N0.7/1982, came up
for hearing before this Court and was allowed vide order dated 29.9.1982
holding that the suspension of the petitioner is automatically revoked on expiry
of the period of 90 days. After a considerable long time, the charge sheet was
issued to the petitioner and the enquiry was initiated by orders of the Collector.
The said enquiry was pending on account of the fact that Upper Collector
Waidhan, who was made the enquiry officer was not posted in the said place
for about a period of two years. Continuously, notices were issued to the
petitioner, but since he has not appeared, treating as if charges levelled against
the petitioner have been admitted by him, a report was given. However, during
the pendency of the enquiry, the petitionrr (sic:petitioner) attained the age of
superannuation and retired on 31.12.2001. A second show cause notice was
issued to the petitioner on 14.8.203 (sic:2003), asking the explanation of the
petitioner. Areply was submitted by the petitioner on 9.9.2003, but instead of
considering the reply in appropriate manner, by order dated 20.1 2006, a
penalty of withholding of 50% pension of the petitioner for a period of five
years was imposed.

2. Itis the contention of the petitioner that since the enquiry itself was not
conducted while he was in service, no witnesses were examined, no findings
were recorded, merely saying that the petitioner has admitted the charges
because he has not filed his reply, the report was submitted. No action was
taken on the report immediately when the petitioner was in service. The matter
was thereafter referred to the higher authorities of the State only after the
retirement of the petitioner and second show cause notice was issued to the
petitioner. After a long time of his retirement, nothing was examined by the
competent authority and mechanically the order impugned was issued imposing
a penalty whereas, no misconduct of the petitioner was said to be proved. In
view of this, it is contended that the order impugned is bad in law and is liable
to be quashed. '

-

3. Upon service of the notice of the writ petition, the respondents have
filed their return contending inter alia that the charge sheet was issued to the
petitioner levelling about 22 allegations regarding his misconduct. Tt was
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necessary on the part of the petitionef to submit a reply to the said charges.
The reply to the charges was not filed by the petitioner though he was issued
the notices, nor did he not appear before the enquiry officer. Ultimately, when
it was found thatthe petitioner was not taking part in the departmental enquiry,
report was given against him holding him guilty of alleged misconduct on
5.3.1999. Since the petitioner has attained the age of superannuation and has
retired, the enquiry against the petitioner remained continue under the
provisions of Rule 9 of M.P. Civil Services (Pension) Rules, 1976 (hereinafter
referred to as the Rules of 1976 for brevity) explanation was called from the
petitioner and, ultimately, when it was found that there was no satisfactory
explanation given by the petitioner, the penalty was imposed. Thus, it is
contended that the action was rightly taken by the respondents and, as such,
the order of penalty is not liable to be interfered with and the writ petition is
liable to be dismissed. - ’

4. Heard learned coﬁnsel for the parties at length and perused the record.

5. First and foremost question is whether for any lapses on the part of -
the respondents could it be said that the petitioner was responsible for the

_ misconduct or for that he was liable to be punished with severe penalty of

withholding of pension after his superannuation. It is not in dispute that the
misconducts of the petitioner were found in the year 1982, when he was
placed under suspension by the order of the competent authority. It is also
not in dispute that the said order of suspension was called in question in
M.P.No.7/1982 by the petitioner which was decided on27.9.1982. The fact
remains that the misconducts of the petitioner weré within the knowledge of
the authorities. The suspension of the petitioner was treated to be revoked
automatically only becausc the charge sheet was not issued to the petitioner

" within the stipulated period prescribed under rule 9 of the ML.P. Civil Services

(Classification, Control and Appeal Rules, 1966) (hereinafter referred to as
CCA Rules for brevity). It was to be explained by the respondents in the
return as to why the charge sheet could not be issued to the petitioner within
time. If there were 22 allegations or charges against the petitioner, it was
more important that departmental enquiry should be initiated immediately.

6. Yet another aspect is that after issuance of the charge sheet, it appears
that the enquiry officer was appointed. The petitioner was giventhe notice to
submit his reply and according to the report of the respondents placed on
record vide Annx.P/3, the notice for the first time was issued on 25.2.1984.
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If the petitioner was not coming forward to submit any reply to the charge

sheet in terms of the provisions of Rule 14(5)(b) of CCA Rules, the enquiry ‘

officer was required to proceed ex parte against the petitioner as enquiry
officer was already appotrited, The enquiry officer was required to procéed in
accordance to the provisions of Rule 14(1 1) ofthe CCA Rules and to record
the evidence. There was no occasion for the respondents to continue sending
the notices to the petitioner upto 26.7.1995 i.e. fora period of 11 years from
the date of first notice. Thus, it appears that the enquiry officer was not
interested or vigilant in completing the enquiry against the petitioner and kept
it unnecesarily (sic:unnecessarily) pending. It further appears that since the
 enquiry officer was not posted in between 26.7.1995 to 4.5.1997, no action
was taken in that respect. The proceedings again were started with effect
from 4.1.1997. If that was the situation and even after notice, the petitioner
has not appeared nor has filed any reply to the charge sheet, the proceedings
were to be completed in terms of the provisions of Rule 14(11) of the CCA
Rules and then to take final decision. From perusal'of the report dated 5.3.1999
Annx P/3,itis clear that for a period of 14 years, the enquiry was kept pending,
* the witnesses as shown in the list of witnesses were though summoned, but
none has appeared before the enquiry officer and no statements whatsoever
were recorded. Only on the basis of this it was held that the petitioner has
admitted the charges and, therefore, report was sent to impose a penalty on
the petitioner. This report dated 5.3.1999 was not acted upon immediately
upto the date of superannuation of the petitioner i.e. 31.12.2001. In view of
this, the submissions made by the respondents that the petitioner was found
guilty of misconduct cannot be sustained.

7. Even when the enquiry was pending while the petitioner has attained
the age of superannuation, proceedings could have been done in terms of
Rule 9 of the Pension Rules. The competent authority of the State was required
to see that there was no enquiry whatsoever conducted against the petitioner,
no finding of guilt were recorded and the report was only this much that since
the petitioner has not filed his reply to the charge sheet, it is deemed that he
has admitted his guilt. In these circumstances, the disciplinary authority after
the superannuation of petitioner should have directed conducting of the enquiry
in appropriate manner and giving a report. Instead a second show cause notice
was issued to the petitioner of which reply was submitted by the petitioner.
* Mechanically without examining all these aspects, without recording any finding,

the respondents have passed the order on 20.1 -2006 imposing a penalty of _

pe s
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withholding of 50% pension. '

8. Itisnotin dispute that the enquiry was initiated against the pétitioner
while he was in service and has remainéd pending when he attained the age of
superannuation and retired on 31.12.2001, and therefore, the moot question,

- which is to be looked into, is what should be the procedure for imposing

penalty on a retired Government servant and to what extent penalty can be
imposed on a retired Government servant, if a departmental enquiry was

. initiated during the service of the Government servant and has remained

continue after his retirement. The right of Governor to withhold or withdraw
the pension is pfescribed under Rule 9 of the Pension Rules, which needs
elaborate discussion and, therefore, same is reproduced below :

“9, Right of governor to withhold or withdraw pension.-
(1) The Governor reserves to himself the right of withholding
or withdrawing a pension or part thereof, whether permanently
or for a specified period, and of ordering recovery from
pension of the whole or part of any pecuniary loss caused to
the Government if, in any departmental of judicial proceeding,
the pensioner is found guilty of grave misconduct or negligence -
during the period of his service, including service rendered
upon re-employment after retirement:

Provided that the State Public Service Commission shall
be consulted before any final orders are passed:

Provided further that where a part of pension is
withheld or withdrawn, the amount of such pension shall not
be reduced below [the minimurh pension as determined by the
Government from time to time];

2(a) The Departmental proceedings [x x x], if instituted
while the Government servant was in service whether before
his retirement or during his re-employment, shall, after the final
retirement of the Government servant, be deemed to be

. proceedings under this rule and shall be continued and
concluded by the authority by which they were commenced, -
in the same manner as if the Government servant had contmued
in service: ' - -
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Provided that where the departmental proceedings are
instituted by an authority subordinate to the Governor, that
authority shall submit a report regarding its findings to the
Governor.

(b) The departmental proceedings, if not instituted while
the Government servant was in service whether before his
retirement or during his re-employment:-

()  shallnot be instituted save with the sanction
of the Governor;

(i)  Shall not be in respect of any event which
took place more than four years before
such institution; and

[(1ii) shall be conducted by such authority and
insuch place as the Government may direct
and in accordance with the procedure
applicable to departmental proceedings:-

(a) inwhich an order of dismissal from
service could be made in relation to the
Government servant during his service in
case it is proposed to withhold or withdraw
a pension or part thereof whether
permanently or for a specified period; or

(b) inwhich an order of recovery from
his pay of the whole or part of any pecuniary
loss caused by him to the Government by
negligence or breach of orders could be
made in relation to the Government servant
during his service if it is proposed to order
recovery from his pension of the whole or
part of any pecuniary loss caused to the
Government].

(3) No judicial proceedirigs, if not instituted while the
Government servant was in service, whether before his
retirement or during his re-employment, shall be instituted in

*
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respect of a cause of action which arose or in respect of an
event which took place, more than four years before such
institution. :

(4) In the case of a Government servant who has retired on
attaining the age of superannuation or otherwise and against
whom any departmental or judicial proceedings are instituted
or where departmental proceedings are continued under sub-
rule (2), a provisional pension and death-cum-retircment
gratuity as provided in [rule 641, as the case may be, shall be
sanctioned:

[Provided that where pension has already been finally
sanctioned to a Government servant prior to institution of
departmental proceedings, the Governor may, by order in
writing, withhold, with effect from the date of institution of
such departmental proceedings fifty per cent of the pension
so sanctioned subject however that the pension payable after
such withholding is not reduced to less than [the minimum
pension as determined by the Government from time to time]:

Provided further that where departmental proceedings
have been instituted prior to the 25th October, 1978, the first

proviso shall have effect as it for the words “with effect from

the date of institution of such proceedings” the words “with
effect from a date not later than thirty days from the date
aforementioned,” had been substituted:

Provided also that-

(a)  If the departmental proceedings are not
completed withina period of one year from
the date of institution thereof, fifty per cent of
the pension withheld shall stand restored on
the expiration of the aforesaid period of one
year;

(b) If the departmental proceedings are not
completed within a period of two years from
the date of institution the entire amount of

781
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pension so withheld shall stand restored on the
expiration of the aforesaid period of two years;
and

(¢)  Ifinthe departmental proceedings final order
is passed to withhold or withdraw the pension
or any recovery is ordered, the order shall be
deemed to take effect from the date of the
institution of departmental proceedings and the
amount of pension since withheld shall be
adjusted in terms of the final order subject to
the limit specified in sub-rule (5) of rule 43].

(5) Where the Government decides not to withhold or
withdraw pension but orders recovery of pecuniary loss from
pension, the recovery shall not be made at a rate exceeding
one-third of the pension admissible on the date of retirement’
of a Government servant,

(6) For the purpose of this rule-

(a)  departmental proceedings shall be deemed to
be instituted on the date on which the statement
of charges is issued to the Government servant
or pensioner, or if the Government servant has
been placed under suspension form (sic:from)
an earlier date, on such date; and

(b) judicial proceedings shall be deemed to be
initiated-

- (@) in the case of criminal proceedings, on
. the date on which the complaint or
report of a police officer, of which the
Magistrate takes cognizance, is made,

and .

(i) Inthecase of civil proceedings, on the
date the plaint is presented in the co

The other part of the Rule referred to herein above, mainly sub-rule (2) of
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Rule 9 of the Pension Rules, deals into different arena. First where the departmental
enquiry is instituted while the Government servant was in service, whether before
his retirement or during his re-employment, which according to the provisions of
sub-rule (2)(a) of Rule 9 of the Pension Rules, be deemed to be proceedings
under the Rule and shall be continued and concluded by the authority by which
the same were commenced, in the same manner as if the Government servant had
continued in service. The proviso prescribes thatifthe departmental enquiries are
instituted by an authority subordinate to the Governor, that authority shall submit
areportregarding its findings to the Governor. There isnothing except this provision
made under the Rules in respect of departmental enquiry, which is initiated before
the final retirement of the Government servant.

10.  The.other part of this RuIe contained in sub-rule (2)(b) of Rule 9 of the

Pension Rules contemplates that in case the departmental enquiry is not instituted
when the Government servant was in service, shall not be instituted save with the
sanction of the Governor, shall not be in respect of any event which took place
more than four years before such institution, and shall be conducted by such
authority and in such place as the Government may direct and in accordance with
the procedure applicable to departmental proceedings. The most important part
prescribed in this Rule is the nature of the penalty, which could be imposed and in
what circumstances such a penalty is required to be imposed. It is specifically
prescribed that such enquiry would be in respect of a misconduct for which a
penalty of dismissal from service could be imposed, had the Government servant
notbeen retired, if the charges are proved. The other part of the penalty is recovery
of the loss caused to the State by the negligence or breach of orders by the
Govemment servant concerned.

11. Ifthis is the specific provision made for imposition of penalty on a
retired Government servant, it is more important to see why sucha prescription
is made in the Rules. Normally a Government servant while in service is
governed by the CCA Rules whete specific penalties are prescribed under
Rule 10 of the said Rules. The said penalties are as follow :

“10. Penalties.- The following penalties may, for good and
sufficient reasons and as hereinafter provided, be imposed on
a Government servant, namely :-

Minor penalties :-

® Censure;
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(i) - Withholding of his promotion; ‘

' (i) recovery from his pay of the whole or part of
any pecuniary loss caused. by him to the
Government by negligence or breach of order;

(iv)  withholding of increments of pay or stagnation
allowance;

Major Penalties :-

(%] reduction to a lower stage in the time scale of
pay for a specified period with further
directions as to whether or not, the
Government servant will earn increments of pay
or the stagnation allowance, as th (sic:the) case
may be, during the period, on such reduction
and whether on the expiry of such period, the

.reduction will or will not have the effect of
postponing the further increments of his pay
or stagnation allowance.

Note.- The expression “reduction to a lower stage in
" the time scale of pay” shall also include
reduction of pay from the stage of pay drawn
by a Government servant on account of grant
of stagnation allowance, if any.

(i)  reduction to a lower time scale of pay, grade,
post or service which shall ordinarily be a bar
to the promotion of the Government servant
to the time scale of pay, grade, post or service
from which he was reduced, with or without
further directions regarding conditions of
restoration to the grade or post or service from
which the Government servant was reduced
and his seniority and pay on such restoration
to that grade, post or service;

(vii)  compulsory retirement;
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(viii) removal from service which shall not be a-
disqualification for future emponment under
the Government;

(ix)  dismissal from service Which shall ordinarily be
a disqualification for future employment under
the Government;”

12, Any of such penalties referred to herein above are to be imposed with
prospective effect and not with retrospective effect. For the purposes of
imposition of such penalty, a Government servant must be in service otherwise
none of the penalties referred to herein above can be imposed on a Government
servant after his retirement. Precisely this was the reason when on earlier
occasion it was held by the Courts of law that after the retirement there would
not be any continuance of the departmental enquiry. The Rules which are
made in the Pension Rules for imposition of penalty are subsequently added
because of the fact that after the retirement a Government servant, if has
committed even serious misconduct, should not go scot-free without i imposition
of penalties as none of the penalties under the CCA Rules could be imposed
on such a Government servant. Therefore, it is necessary to examine whether
for aminor misconduct, for which a minor penalty would have been imposed
on the Government servant, had he remained in the employment and would
not have retired from service, miajor penalty could still be 1mposed by way of
mthholdmg pensionary benefits. :

13. . Incontext of the aforesaid, it has to be examined whether alle gatlons
made against the petitioner were said to be proved to the extent that a major
penalty of dismissal from service could have been imposed on him if all such
charges were found proved. The findings as recorded by the enquiry ‘officer
in the case in hand is nothing, but admission of the guilt of the petitioner only
because he has not appeared before the enquiry officer despite notice. Even

A the ex parte proceedings were not done in the said departmental enquiry against

the petitioner expedltlously The finding was recorded that because witnesses
were not coming forward because of the long lapse of time and pendency of
the departmental enquiry, it was deemed that allegations made against the
petitioner are admitted by him. By no'stretch of i imagination, such a finding of

 the enquiry officer can be treated as a proof of the misconduct of the petitioner.

Even the gravity of the misconduct was not discussed. The State authority has
said only this much that a loss of Rs.50,000/- was caused to the State
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Government on account of improper working of the petitioner. How such a
loss was caused and how the petitioner alone was responsible for such a loss
is also not discussed nor was found proved. In such a departmental enquiry,
there was no basis to hold that the alleged misconduct of the petitioner was
such grave that he would have been removed from service had he remained in
service and would not have retired. Therefore, in view of the discussions made
herein above, even the penalty of withholding of 50% pension for a period of
five years could not have been imposed on the petitioner.

14.  Asaresult, the writ petition is allowed. The order impugned dated
20.1.2006 stands quashed. The withheld amount of pension be paid to the
petitioner within two months from the date of order passed today.

15.  The writ petition is allowed and disposed of. There shall be no order
as to costs.

Petition allowed.

L.L.R. [2016] M.P., 786
WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 2888/2015 (Indore) decided on 12 May, 2015

SAABIR & BROTHERS ...Petitioner
Vs.
RAJESH SEN & anr. ...Respondents

Payment of Wages Act (4 of 1936), Sections 15(2) & 17(14),
Workmen's Compensation Act (8 of 1923), Section 30(1) and Civil
Procedure Code (5 of 1908), Order 9 Rule 13 - Arrears of wages - Deposit
of amount - Mandatory condition - Appeals - No appeal under Clause
(a) of sub-section 1 of Section 17 shall lie unless the memorandum of
appeal is accompanied by a certificate by the authority to the effect
that the appellant has deposited the amount payable under the direction -
appealed against - Pre-condition of deposit the amount and filing the
certificate of authority along with the memorandum of appeal disclosing
that the amount has been deposited is a mandatory condition, without
there being any power to relax or waive the requirement of pre-deposit
- Amount not deposited - Appeal rightly dismissed. (Paras S & 6)

TGN Ward FIIT (1936 BT 4). G 15(2) T 17(17), FHPIY
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Cases referred :
2004(2) MPLJ 445, 2005(3) MPLYJ 45,
Kamal Yadav, for the petitioner. ‘
(Supplied: Paragraph mj‘mbers)\
ORDER -
PRAKASH SHRIVASTAVA, J. :- Heard on the question of admission.

2. This writ petition under Article 227 of the Constitution of India is at
the instance of the contractor challenging the order of the Labour court dated
29/10/13 as also order of the Industrial court dated 28/11/14 passed under
the provisions of Payment of Wages Act, 1936 ( for short Act). '

3. In brief respondent No.1/employee had filed an application under
Section 15(2) of the Act claiming arrears of wages in which labour court after
giving opportunity to the partiés to lead evidence had passed-the order dated
24th November 2012 directing the petitioner and respondent No. 2 to pay
the arrears of wages of Rs. 27,300/- to the employee for the period 5/1/11 to
5/6/11. An application under Order 9 Rule 13 CPC was filed by the petitioner
and the Labour court by order dated 29/10/13 had rejected the said application
onreaching to the conclusion that petitioner, inspite of service of notice, had
failed to appear and application under Order 9 Rule 13 CPC was filed
belatedly. Against the order of labour court petitioner had preferred an appeal
before the Industrial court under Section 17 of Act and by the impugned
order dated 28/11/14 Industrial court has rejected the appeal on the ground
that petitioner had not deposited the requisite amount in terms of Section
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17(1A) of thie Act. '

4. Learned counsel for petitioner has raised an issue that appeal was
maintainable even without compliance of provision of Section 17(1A) of Act.

5. Section 17 of the Act provides for remedy of appeal and Section
17(1A) prescribes the mandatory condition of filing the certificate by the
authority in respect of deposit of the amount in terms of the order under appeal.
Section 17(1A) of the Act reads as under:

“[17(1A) No appeal under clause (a) of sub-section (1)] shall
lie unless the memorandum of appeal is accompanied by a
certificate by the authority to the effect that the appellant has
deposited the amount payable under the direction appealed
against.]”

6. A bare perusal of the aforesaid provision reveals that pre-condition of
deposit the amount and filing the certificate of the authority alongwith the
memorandum of appeal disclosing that the amount has been deposited is &
mandatory condition, without there being any power to relax or waive the
requirement of predeposit. The unqualified condition to deposit the amount
before filing the appeal has been incotporated by the Legislature considering
the beneficial object of legislation and to protect the interest of workmen. The
provision in clear terms indicates that the appeal would not be mamtamable
unless such a certificate is ﬁled

7. Similar provision is containcd in third proviso to Section 30(1) of
Workmen's Compensation Act and considering it Full Bench of this court in
the matter of New India Assurances Co.Ltd. Vs. Savita Sen and others,

reported in 2004(2) MPLJ 445 has held that it is necessary to file certificate
of deposit of amount of compensation from the Commissioner alongwith the
memorandum of appeal, without which the appeal would not be maintainable.

8. Division Bench of this Court in the matter of Khemkaran s/o
Tarachand Sanodiya Vs. Union of India and others, reported in 2005(3)
MPLIJ 45 while considering the similar issue has held that the provisions for
appeal in enactments like Workmen's Compensation Act, Payment of Wages
"Act and payment of Gratuity Act contain an absolute condition relating to
deposit without any power to relax and these Acts are beneficial legislations
intended to protect the interests of the workmen/employees, therefore,

o
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Leglslature has consciously imposed an absolute condition whmh is. nelther
dlscnmmatmy or arbitrary. ' ‘

9. In view of the aforesaid posmon in law, no error has been comtmtted
by the Industrial court in dismissing the appeal filed by the petitioner as not
maintainable on the ground of not complying with the provisions of Section -
17(1A) of the Act. The order passed by the Industrial court does not suffer

- from any 1llega11ty, therefore, no case is made out to interfere in the nnpugned
order. The writ petition is accordmgly dismissed.

. Petition dismissed.
" LL.R. [2016] M.P., 789
WRIT PETITION
Before M. Justice A.M. Khanwilkar, Chief Justice &

Mr. Justice J.K. Maheshwari
W.P. No.10226/2015 (Jabalpur) declded on 05 August, 2015 ’

Vs,

MANISH KUMAR GUPTA -' . ..Petitioner
STATE OF M.P. & ors. : - Respondents )

A." Constltutmn -Article 226 - Petltmner s bld was accepted .

_ on the understanding that the agreement will be executed in his favour

if he obtains all environmental clearances - Same could nb_t be
effectuated as the petitioner could not obtain such clearances within
the time specified in the tender notice - Petitioner's claim for quashing
of re-auction process and interest at the rate of 18% on the security
amount - Held - Claim of interest - Maintainability of writ - Relief of
interest in exercise of writ jurisdiction, as claimed, can not be
countenanced - Petitioner is free to take recourse to appropriate remedy
for interest in common law, if permissible - As the contractual or
statutory obligation, is not established by the pehtloner he is not entitled

for the rehef of interest. . ' (Paras 6 8& 9)
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B. Tender - Quashing of Auction Notice - As in the fact
sitnation petitioner is failed to substantiate that he is entitled for the
relief of execution of agreement in his favour - Auction notice can not
be quashed - Petition is dismissed. (Para 10)
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Case referred :
(2004) 106 (1) Bombay Law Reporter 343.

R.S. Jaiswal with P}‘adeep Banerjee, for the petitioner.
Amit Seth, G.A. for the respondents/State,

ORDER

The Order of the Court was  delivered by :
A M. KHANWILKAR, C.J. :- Heard counsel for the parties on admission.

Two reliefs have been claimed in this writ petition filed under Article
226 of the Constitution of India. The first relief is to quash the auction process
initiated by respondent No.2 for re-auctioning the area which was subject
matter of previous auction conducted in the year 2013. The petitioner had
participated in the previous auction and was the highest bidder. He deposited
the bid amount on 19th March 2013. The bid was accepted on the -
understanding that agreement in favour of petitioner could be executed only
after the petitioner obtains all environmental clearances. The contract period
was for two years from the date of tender notice, Almost until the fag end of
two years' period, the petitioner was not in a position to obtain environmental
clearance from the appropriate Authority which is necessary as perlaw. Since
the two years' period was about to expire, in anticipation, the Authorities
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decided to initiate fresh tender process in January, 2015. It is only thereafter
the petitioner submitted his representation to the Authority to refund security
amount deposited by him in furtherance of the previous auction process on
19th March, 2013. It is not in dispute that the said amount has been refunded
to the petitioner soon thereafter. :

2. Petitioner, however, is claiming relief of interest at the rate of 18% on
the security amount of Rs.59,47,000/- which was lying deposited with the
Authorities for almost two years and forty-six days. Indeed, the amount is
quite substantial, but, the question is: whether relief as claimed can be granted
to the petitioner. It is fairly accepted by the petitioner that there is nothing in
the tender notice pursuant to which the petitioner participated in the auction
process in the year 2013, to indicate that if agreement cannot be executed for
whatever reason, the amount dep031ted by the petitioner would be refunded
to him along with interest at the rate of 18% p.a. or any other rate of interest.

3. In the present case, as noticed earlier, it was due to the inability of the
petitioner to obtain environmental clearance from the appropriate Authority,
the execution of agreement in favour of the petitioner could not be effectuated.

Had the petitioner obtained such clearances, within the time specified in the
tender notice, issued in the year 2013, the Authorities would certainly have
favoured the petitioner by execution of agreement for the lease period specified
in the tender notice.

4. According to the respondents the environmental clearance request
was rejected vide Annexure P-9 dated 20.08.2014. According to the petitioner,
however, the order passed by the appropriate Authority was set aside by the
Green Tribunal with-direction to the appropriate Authority to reconsider the
proposal vide order dated 18.09.2014. The fact that the appropriate Authority
thereafter did not take decision, therefore, does not create any right in favour
of the petitioner for execution of the agreement. Notably, the term of contract
specified in the auction notice was extinguished on expiry of two years from
the date of auction notice issued in the year 2013, as held in the unreported
decision of this Court dated 26.06.2015 in W.P.No.3 854/2015.

5. The fact remains that the petitioner applied for refund of amount only in
May, 2015 for the first time. The amount now demanded towards interest at the
rate of 18% p.a. by,the petitioner was not the condition referred to in the tender
notice nor at the time of accepting the amount from the petitioner by the Authority
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pursuant to finalization of the bid in favour of the petitioner, being the hi ghest
bidder in the year 2013. Thus, it is not a contractual obligation at all. Secondly,
agreement could not be executed for thé reasons attributable to the petitioner and
not the Authority. The Authority, who was to execute the agreement was not
responsible to obtain environmental clearance from the appropriate Authority.
But, it was for the petitioner to do so. Due to failure of the petitioner, the Authority
cannot be made liable to pay interest to the petitioner on the security amount
deposited by him that too at the staggering rate of 18% p.a. as claimed. No
express provision either in the Act or Rules or for that matter in the tender notice

- much less the security deposit receipt issued to the petitioner refers to liability of
the State Government to refund the amount with interest inspite of failure of the
petitioner to obtain environmental clearance for such a long time.

6. Suffice it to observe, that in such a situation the relief in exercise of
writ jurisdiction, as claimed, cannot be countenanced. The petitioner is free to
take recourse to any other appropriate remedy for dzimages/compensation
and including interest in common law, if permissible in law.

7. The counsel for the petitioner invited our attention to the decision of
Division Bench of the Bombay High Court reported in (2004) 106 (1) Bombay
Law Reporter 343 in the case of Andhra Pradesh Paper Mills Ltd. Vs.
State of Maharashtra. The observations in that case are essentially on the
assumption that the Authority was liable to pay the deposit amount along with
interest in the fact situation of that case. Inasmuch as, the petitioner in that
case had withdrawn from the auction process because of refusal by the
Collector to confirm the bid within reasonable time. It is in that context the
Court proceeded to examine the quantum of interest to be awarded to the
petitioner before the Court,

8. In the present case, the first question that State Authorities are liable
to pay interest in the fact situation, as contractual or statutory obli gation, is' -
not established by the petitioner. In absence thereof, the question of considering
thie quantum of interest, does not arise. Somewhat similar contention had been
considered and rejected recently by the Division Bench of this Court in W.P.
No.3854/2015 dated 26.6.2015. '

9. - Takingany view of the matter, therefore, the petitioner is not entitled
for the relief of interest.

10. Reverting to the relief of quashing of auction notice, unless the
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petitioner is in a position to substantlatc that he is entitled for the rehef of
execution of agreement in his favour on the basis of the auction process
conducted in the year 2013, the relief claimed by the petitioner in terms of
relief clause 7(i) cannot be taken forward. The petitioner has not asked for
direction to the Authorities to execute agreement in his favour on the basis of
auction'conducted in the year 2013. Such direction, in any case, cannot be
issued in absence of environmental clearance by the appropriate Authority
and more so because the tenure specified in the auction notice conducted'in
the year 2013 has since expired. This aspect has been considered in the
aforesaid umepdrted decision dated 26th June, 201 5.

11.  Taking any view of the matter, therefore, thls petition is dISHlISSCd
being devoid of merits.

Periti_on dismissed.

L.L.R. [2016] M.P., 793
WRIT PETITION
Before Ms. Justice Vandana Kasrekar
W P.No. 6310/2012 (J abalpur) decided on 10 September, 2015

R.C. CHOUDHARY . ..Petitioner
Vs. ' _
STATE OF M.P. o . : Respondent

Service Law Degrading of entry in confidential report Reportmg
Authority awarded "Very good" grading to petitioner - Grading was also
accepted by Reviewing Authority, however, the Accepting Authority.

. downgraded the grading - No reason was assigned for downgrading the

confidential report - No notice or opportunity of hearing was given to
petitioner before downgrading the CR - Action of downgrading the CR s
not sustainable in the eye of law - Matter remanded back to Accepting
Authority to issue show cause notice indicating the reasons for downgrading
of ACRs - After giving opportunity to petitioner, decide the matter in

accordance with law within a period of three months - If Accepting Authority

does not conclude the procedure within aforesaid time, then the ACRs .
recorded by Initiating Authority and Reviewing Authority shall be
maintained and matter shall be proceeded with in favour of petitioner for
grant of promotlon and all consequentlal benefits along with juniors.
(Paras 9 & 10y
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Cases referred :

2015 MPHT 319, AIR 2008 SC 2513, W.P. No. 8539/2011(s) dated
05/12/2012. : ' '

Sanjay K. Agrawal, for the petitioner.
Pushpendra Yadav, G.A. for the respondent Nos. 1 & 2.

ORDER

VANDANA KASREKAR, J. :- The petitioner has filed the present writ
petition challenging the order dated 20/1/2011 issued-by respondent No.1
thereby promoting respondents No.3 to 5 to the post of Superintending
Engineer although the petitioner was senior to respondents No.3 to 5 in the
cadre of Executive Engineer and the order dated 20/9/2011 thereby rejecting
his representation.

2. Brief facts of the case are that the petitioner is working on the post of
Executive Engineer in the Public Works Department. He was initially appointed
onthe post of Assistant Engineer vide order dated 15/3/1984. He was thereafter
promoted to the post of Executive Engineer in the year 2006 w.e.f. 1991.In
compliance of the order dated 15/2/2008 passed by Gwalior Bench of this
Court in W.P. No.1295/2004 a revised seniority list of Executive Enginecr
was published and the petitioner is placed at serial No.139 in the seniority list
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while respondents No.3 to 5 were placed below to the petitioner. Thereafter
a DPC was convened on 14/1/2011 for considering the cases of the eligible
Executive Engineers for promotion to the post of Superintending Engineer. In
the said DPC, the case of the petitioner as well as respondents No.3 to 5 was
considered. On the recommendations of the said DPC, respondents No.3 to
5 were promoted on the post of Superintending Engineer vide order dated
20/1/2011. As the juniors were promoted, the petitioner, therefore, made
enquiries and applied for issuance of copy of minutes of the DPC as well as
copy of CR for the period under consideration. These documents were
supplied to the petitioner.

3. On receipt of the aforesaid documents, the petitioner has found that
the CR for the 2000-01, the reporting authority awarded 'Very good' grading
to the petitioner. The grading of the reporting authority was also accepted by
the reviewing authority, however, the accepting authority has down graded
the grading from "Very good' category to 'good' category, accordingly awarded
'B' category without assigning any reason whatsoever. Similarly, for the period
1/4/2001 to 31/3/2002 the reporting authority awarded 'very good' grading
i.e.'A', the reviewing authority awarded 'outstanding’ grading i.e. A+, however,
the accepting authority i.e. Chief Enginner, PWD, Jablapur has downgraded
the CR for the said period by awarding 'average' grading i.e. 'C'. The petitioner
has further stated that he was denied promotion only because for the year
2000-01 and 2001-02 the CRs of the petitioner were downgraded to 'good'
and 'average' by the accepting authority and the DPC accepted the grading
awarded by the accepting authority without making overall assessment of the
grading awarded by the reporting authority as well as reviewing authority. He
further submits that the Executive Engineeris a Class-I post and Superintending
Engineer is also Class-1 in the higher scale of pay. As per the provisions of
Rule 4(3) of the M.P. Civil Services (Promotion) Rules, 2002, the criteria for
promotion is merit-cum-seniority and because of the downgrading the
petitioner could not get promotion to the higher post. He further submits that
before downgrading the CRs, no opportunity of hearing whatsoever was
afforded to the petitioner by the accepting authority. The petitioner, therefore,
submitted a detailed representation dated 9/4/2011 to the respondents,

however, the respondents have rejected the said representation vide order
dated 20/9/2011.

4. Learned counse! for the petitioner contends that in the case of one
Kanakmal Jain whose CRs were also downgraded by the accepting authority,
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the respondents have reconsidered his case of downgrading by the accepting .
authority, has expunged and declared the said grading as no nest. To support ;

his arguments, learned counsel for the petitioner placed reliance on a judgment
passed by this Court in the case of Tara Chand Soni Vs. State of M.P.and
others reported in 2015 MPHT 319 as well as the order dated 5/12/2012
passed by this Court in W.P. N0.8539/2011(s).

5. On the other hand, learned counsel for the respondents/State by filing
return, has submitted that the accepting authority has downgraded the CRs of the
petitioner on the basis of overall evaluation of his CRs. It is further submitted that
review DPC has rationally evaluated each and every CRs of the petitioner which
were under consideration, accordingly, appropriate grading was awarded. The
Secretary of the Department had no authority to reevaluate the grading assigned
by the DPC and after issuance of the promotion order pursuant to the
recommendations made by the DPC. It is further submitted that the petitioner was
aware about the remarks assigned to him in the respective ACRs by the respective
authorities since 2000, but he did not make any representation whatsoever before
the department and only when the petitioner was declared unfit by the DPC, he
filed a representation. Learned counsel for the respondents placed reliance on the
judgment passed by Hon'ble the Apex Court in the case of Dev Dutt Vs. Union
of India and others reported in AIR 2008 SC 25 13.1tis therefore, prayed that
the writ petition may be dismissed.

6. I'have heard learned counsel for the parties and perused the record.
From perusal of the record, it appears that for the year 2000-01 reporting

authority has awarded 'very good' grading to the petitioner. The aforesaid -

grading was awarded by the reporting authority after making proper evahiation.
The grading awarded by the reporting authority was also accepted by the
reviewing authority and both have awarded "Very good' grading to the petitioner
for the period 1/4/2001 to 31/3/2002. The accepting authority considered
the said grading for the period 21/12/2000 to 31/3/2001 i.e. only for,a period
of three months. For the said period of three months the accepting authority
has downgraded the grading from *very good' to 'good' category however,
grading 'good' category to the petitioner, it appears that no reason whatsoever
has been assigned by the accepting authority in downgrading CR to the
petitioner nor any notice or opportunity of hearing has been given to the
petitioner before downgrading the CR. Similarly, the CRs for the year 1/4/2001
to 31/3/2002 the reporting authority awarded 'very good' grading i.e.'A’, the
reviewing authority awarded outstanding grading i.e. 'A+ to the petitioner,

W)
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however, the accepting authority has downgraded the said CR by three stages
awarding 'Average' i.e. 'C'. For the said downgrading no reason whatsoever
has been assigned and no opportunity of hearing or notice was given to the -
petitioner.

7. This Court in the case of Tara Chand Soni (supra) in paragraph-8
has held as under :

+ ~“8. Now, in context of the aforesaid, it is to be seen how the
ACRs of the petitioner were down graded and how they have
been treated as insufficient to grant promotion to the petitioner. In
the ACR ofthe year 1976, the Initiating Authority has treated the
working of the petitioner as 'Very Good'. The immediate Senior
Officer of the Initiating Authority recorded that the petitioner is
required to take more interest in the land record work. He had
graded the petitioner as “Good”. However, the Final Authority
simply recorded that the work of the petitioner is satisfactory,and

. graded him as “Average”. A“Very Good” remark by the Initiating

. Authority was converted into “Average” remark without any cogent

reason. It was not the sweet will of the officer concerned to finally

downgrade the petitioner in such manner. He was required to

" record the reason as to why he has downgraded the petitioner in

the said ACRs. Similar was the situation for the ACRs of the

- years 1977 and 1978. The Initiating Authority has graded the
petitioner as “Good”, which was treated to be “Average” by the .

Final Authority that, too, without recording any reason. On one

_occasion, the Collector himself'has written that he was agreeing

with the assessment made by the Tehsildar. If the said Tehsildar

has graded the petitioner as “Good” then grading of the ACR

‘wasto be treated as “Good” .

8. In the said judgment, thlS Court has held that the accepting authority
is required to record the redson as fo why he has downgraded the petitioner
in the said ACR. Similarly in the case of Shambhu Dayal Richhariya Vs.

_ State of M.P.and another (W.P. No.8539/2011(s)) dated 5/12/2012, this

Courthas held as under :

_ “Even though, Shri Sanjeev Kumar Singh tried to exﬁphasize
. that the representation has been decided in accordance with,
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the circular Annexure R-1 dated 30th June, 1992, The fact
remains that the initiating authority and the first reviewing
authority have graded the applicant as outstanding i.e. A+ for
the years in question and the second reviewing authority has

- -downgraded the sameto A, in the light of law laid down by the
Supreme Court in the case of Devdutt (supra), the principles
of natural justice has to be applied with in such cases and the -
downgrading by the second reviewing authority for the years
in question having been done without notice to the petitioner
and without hearing him, the same is unsustainable. To that
extent, the relief has to be granted to the petitioner.”

9. From perusal of the aforesaid judgment, it is clear that an opportunity
of hearing or show cause notice is required to be given to the petitioner before
downgrading his CRs. Thus, from perusal of both the judgments, as well as in
the facts of the present case as no opportunity of heating or any notice was
issued to the petitioner before downgrading the CRs as well as no reason
whatsoever has been assigned by the accepting authority in downgrading the
CRs and, therefore, the action of the respondents in downgrading the CRs of

the petitioner is not sustainable in law. Para-47 of the order passed by the _

Apex Court in the case of Dev Dutt (supra) relied on by learned counsel for
the respondents relates to upgrading of CRs and, therefore, para-47 of the
said judgment is not applicable in the present case.

10.  Accordingly, the writ petition is allowed. The impugned order dated
20/9/2011 issued by respondent No.1 by which respondent has rejected the
representation of the petitioner is set aside. Downgrading of ACRs for the
year ending 2000-01 and 2001-02 as given by the accepting authority is
quashed. The matter is remanded back to the accepting authority to issue
show cause to the petitioner indicating the réasons for downgrading of the
ACRs after giving opportunity of hearing to the petitioner and decide the matter
in accordance with law within a period of three months thereof and if the
Accepting Authority does not conclude the procedure within the aforesaid
time, then the ACRs recorded by the Initiating Authority and Reviewing
Authority shall be maintained and affirming the same, the matter shall be
proceeded with in favour of the petitioner for grant of promotion and all
consequential benefit along with his juniors.

Petition allowed.

-
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WRIT PETITION '
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
. Ms. Justice Vandana Kasrekar
W.P. No. 553/1997 (Jabalpur) decided on 29 October, 2015

STATE OF M.P. ' ...Petitioner
Vs.
JAGDISH PANDEY & ors. ) ...Respondents

A. Ceiling on Agricultural Holdings Act, M.P.(20 of 1960),
Section 4 - Transfers or Partitions made after the publication of Bill
but before commencement of Act - 14 sale deeds were executed-on one
day by holder of land in favour of his employees - Holder did not produce
any document to show that he was in grave and urgent need of finance/
money for the treatment of his daughter - No documentary evidence
was produced to establish that the daughter of holder of land had to
undergo such treatment at London and incurred heavy expenses
therefor - Passport of daughter also not produced - Finding by Board
of Revenue regarding the fact that the holder was badly in need of
money for treatment of his daughter at London is not based on any
legal and tangible evidence - Petition allowed. (Para8)

&, EJ‘WFIJ‘FTSI@?JTIFWWFH (1960 BT 20), TeT 4
—ﬁﬁw#wﬁmwgma‘mﬁ#ﬁgiﬁﬁw
Favor Ferar ¥ear — i aRE g A FHaRa @ ua@ A e faa q
€1 14 fipg QY Frafia 53 B — arRS 7 41 o918 W Wy I gd
T fra e e a8 fr 99 sl =i @ s @ R 4=t @
qYa Ud =X srawasar off — dur #Y $ig gl wisy gwga A€ faar
TaT frest ¥ wenfia & % qaRe @Y g 1 S0 SYuR @eT ¥ FRaEl
gsT Ua fred suv wr el 98 fear — g o1 gl A wrga e
— red Ted g §9 929 @ wa" ¥ Prarar war fred 5 ars Bl
auefl g &7 IUEAR d& A BN B I 9 acda anawasear off, e
fafrs wd g wien W arEnRa d @ — wfaer A9y

B. Ceiling on Agricultural Holdings Act, M.P.(20 of 1 960),
Section 4 - Transfers or Partitions made after the publication of Bill
but before commencement of Act - Locus Standi - 14 transactions were
declared void transactions - Appeal was filed by purchasers who were
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claiming through holder - Holder allowed the finding of fact recorded

by Competent Authority against him on the factum of failure of
discharge the burden of proof to attain finality - Purchasers cannot be
allowed to contend to the contrary - As per Section 4(4) of Act, 1960,
-transaction becomes rebuttable with regard to transfer or sale as void,
only at the instance of transferor/holder of land - Only holder/transferor
of land can rebut the transaction and not transferees. (Para 9)

& gfY wia sfereay oiar it 7y, (1960 &7 20), ST 4
~ [elqe @ gorerT 7 gearq avg e @ arp 87 7 0d 59 1w
Fa¥TT Il TR — g7 w7 T B - 14 §AER B A
WegaeR =ife frar @ — adie, Sarm g aeqa @) € o B aRe
T HEgH ¥ T IR R o - 9qY B GR &1 PrdET o § awwd W
P 9 W W ORG o faeg e mRer gRr frerd T aew 3 freed
@ e 7 AR o S @ — Bun B g9 ufrgE 9@ I Bq
srgafa el & o wad! @ — afife, 1960 ¥ awr 4(4) B IR, Paa
A ¥ dRe /7 ERe @ gue w® @ 5 = aavr aemT fawg @
Haftra Uo@er wvely 8 WeT @ — dad qERe/qM 1 ek &
. MoqeRr @1 @fted o wwar & 9 5 B¢ aakdr)

C. Ceiling on Agricultural Holdings Act, M.P.(20 of 1960),
Section 5 - Permission of Collector - No prior permission of the
Collector was obtained by the holder under Section 5 of the Act - In the
- light of non-compliance of mandatory provision, the sale ought to be
treated as void. (Para 10)

7 ZIY vita gftreay iar afefrag 2.0, (1960 &7 20), GrT 5
— @etgev BT JAfT — Aftifem A g7 5 @ AT ORE FNT dedex
- @ agafy Y @ ¢ — afrard weE @7 e T e e @
wHTe ¥, fama & T W 9 9iee e

Cases referred :

(2003) 12 SCC 286, 1981 MPLJ 260, 1981 MPLJ 97, (2003) 6
SCC 675.

Piyush Dharmadhikari, G.A. for the petitioner.

I'S. Ruprah with Harpreet Ruprah, for the respondent Nos. 1, 4, 5,
7,8,9,10,12 & 13.

P.N. Dubey, for the intervéners.
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JUDGMENT '

The Judgment of the Court was _delivered -b).f :
VanDaNA KASREKAR, J. :- The petitioner has filed the present writ petition

* challenging the order passed by Board of Revenue dated 6th June, 1996

(Annexure P-1) passed in- Case No.A/11-4/R/342/96 by which the order
passed by the Competent Authority under M.P. Ceiling on Agricultural Holdings
Act, 1960 has been set aside and the Board has held that the transaction in

. respect of 357 acres of land by the holder i.e. respondent No.15 in favour of

respondents No.1 to 14 is legal and valid and the transacnons were not void
transactlons

2. ‘The brief facts of the case are that one eNR. Abbot was the owner of
the disputed land i.e. respondent No. 15__\_Nho had executed fourteen sale deeds
dated 03/07/1972 in favour of the respondents/purchasers between
01/01/1971 to 07/03/1974. The Competent Authority under MLP. Ceiling on
Agricultural Holdings Act, 1960"'(hereinafter referred to as ‘the Act’) declared
these transactions as void transactlons under Section 4 of the Act. The
respondents/purchasers prefcrred an appeal against the said order passed by
the Competent Authority and the Board of Revenue vide order dated 7/9/1977
remanded the matter back to the Competent Authority. The Competent
Authorlty vide order dated 16/4/1981 declared the said sale as void and
declared the land admeasuring 495.17 acres as surplus. The appeal preferred
by the holder and purchasers was dismissed by the Board of Revenue vide
order dated 19/12/1981. Against the said order, the holder and purchasers
approached this Court by filing a writ petition. The said writ petition was
allowed vide order dated 22/01/1985 and this Court remanded the matter
back to the Board of Revenue for rehearing. The Board of Revenue vide
order dated 05/06/1985 dismissed the appeal preferred by the holder and
purchasers. Against the said order, the holder preferred a review of the order
dated 05/06/1986 which was also dismissed-vide order dated 16/04/1986.

On 20/09/1994 this Court passed an order in Writ Petition No.452/1985
and remanded the matter back to the Competent Authority to decide the
matter afresh after granting opportunity of hearing to all the purchasers and
holder. The Competent Authority thereafter passed an order dated 13/05/1996
and declared the sale deeds dated 03/06/1972 as void and made to defeat
the provisions of the Act. It was also-declared that the holder was holding
surplus land admeasuring 495.17 acres. Being aggrieved by the said order
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passed by the Competent Authority, the purchasers alone preferred appeal
before the Board of Revenue. The Board of Revenue vide order dated 06/06/
1996, allowed the appeal preferred by the purchasers. Against the said order
the present writ petition has been filed by the State Government.

3. Learned Govt. Advocate for the petitioner argues that against the
impugned order passed by the Competent Authority, only the purchasers had
preferred appeal and not the holder, which was not maintainable. As per Section
4 (4) of the Act, the legal presumption that the transaction during the relevant
period was void could be rebutted only.at the instance of the transferor/holder
of the land. Thus, the right to appeal, as provided under Section 4(3) of the
Acthas been given to the transferor/holder of the land in question. He further
submits that in any case the Board of Revenue has exceeded its jurisdiction in

re-appreciating the evidence and material on record and taking a different’

view on the facts duly established on the basis of the record available. He

further argues that while exercising the power under Section 4(3) of the Act, -

the Board of Revenue cannot re-appreciate the evidence; and, therefore, the
order passed by the Board of Revenue deserves to be set aside. He submits
that the Board of Revenue has clearly exceeded its jurisdiction by taking into

consideration some new facts and circumstances which were not pressed into

service before the Competent Authority in the original proceeding. Further,
the only ground on which the holder of the land has justified the transfers is for
raising funds for the medical treatment of his daughter. He also submits that
the holder has not produced any material to even remotely suggest and establish
the fact that transfer of lands were made for the treatment of his daughter.

4. Learned Govt. Advocate further submits that the Board of Revenue
has committed an error in law with regard to interpretation and scope of Section
4(1) of the Act by wrongly interpreting and holding that the burden of proof
was on the Competent Authority — that the agreement was void and was made

to defeat the provision of the Act. The Board of Revenue failed to consider |

that the transfers were made by the holder to his employees, who were not in

actual physical possession of the stated land and neither the revenue records.

were corrected and modified nor the revenue was paid by the purchasers and
the same was being paid by the holder himself which clearly established that
the transfer of land was nothing but sham and bogus and was made only with
an intention to defeat the provisions of the Act. He further argues that no prior
permission of the Collector was taken by the holder as per Section 5 of the

»
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Act, which is a mandatory provision; and, therefore, non-compliance of the
said provision renders such sale as void transaction. To support his argument,
learned Govt. Advocate has relied on the judgment of the Apex Court in the
case of State of Madhya Pradesh Vs. Chundru Veerraju (dead) by LRS.,
reported in (2003) 12 SCC 286 and the judgment of Full Bench of this Court
in the case of Narbada Prasad Raghunandanlal Vs. State of M. P, reported
in 1981 MPLIJ 260.

5. The respondents/purchasers have filed their reply and in their reply

they support the order passed by the Board of Revenue and denied that the

transaction being shain aud bogus. Learned senior counsel for-the respondents/

purchasers submits that respondent No.15 has produced ample oral as well

as documentary evidence to show that respondent No.15 was in need of
money for treatment of his daughter at London. For the said purpose, he had

produced passport also. The Board of Revenue while deciding the appeal
has taken into consideration all the aspects of the matter. He further argues

that the purchasers are, in fact, in possession of the disputed land and they

have sown their crops also. He further argues that only on the basis that the

holder has failed to produce the photocopy of the passport of his daughter

could not be a ground to discard the other evidence produced by respondent

No.15. The ground stated by the holder regarding illness of his daughter was

a good and sufficient ground. So far as possession of respondents No.1 to 14

on the land in dispute is concerned, the Board of Revenue, in its order, has

held that on the basis of statement made by the Patwari who made inspection

of the field only twice, cannot be relied to conclude that the respondents

No.I to 14 were not cultivating the land. Further, other witnesses, in their’
statement, have asserted before the Competent Authority that the purchasers

were in possession of the suit land, which cannot be discarded. He, therefore,

prays that the writ petition be dismissed with cost. :

6. We have heard learned counsel for the parties and perused the record.
The State legislature promulgated an Act, known as ‘M.P. Ceiling on
Agricultural Holdings Act, 1960°. Section 4 of the said Act provides for transfer
or partition made after the publication of the Bill but before the commencement
of that. Section 4 of the said Act reads as under :

“4, Transfers or partitions made after the publication of
the Bill but before the commencement of the Act.- (1)
Notwithstanding anything contained in any law for the time
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being in force, where after, (the 1st January, 1971) but before
the appointed day, any holdér has transferred any land held by
him by way of sale, gift, exchange or otherwise or has effected

. apartition of his holding or part thereof or the holding held by

the holder has been transferred in execution of a decree of any
Court, the Competent Authority may, after notice to the holder
and other persons affected by such transfer or partition and

after such enquiry as it thinks fit to make, declare the transfer -

Or partition to be void if it finds that the transfer or the partition,
as the case may be, was made in anticipation of or to defeat
the provisions of this Act.

(2) Nothing in thlS Section shall apply to a transfer made by
a holder —

(a) who does not hold land in eéxcess of the ceiling area; or

{b) who is a member of a family and where all the members
.of the family together do not hold land in excess of the ceiling

area; as specified in sub-section (1) of Section 7 as substituted

by Section 8 of the Madhya Pradesh Ceiling on Agricultural

Holdings (Amendment) Act, 1974 on the date of the transfer.

.(3) any person aggrieved by an order of the Competent

Authority under this section may prefer an appeal against such
order to the Board of Revenue. The decision of the Board and
subject to the decision of the Board in appeal the decision of
the Competent Authority shall be final.

(4) Inregard to every transfer to-which this section applies

the burden of pioving that the transfer was-not benami or was
not made in any other manner to defeat the provisions of this
Act shall be on the transferor.

(5) Notwithstanding anythmg contained in ay law for the
time being in force,- .

(i) no Court shall entertain any suit for the specific
performance of any contract of sale of land on the basis of
any agreement or document made on or before the 1st
January, 1971, or

a
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(i) any decree passed by a Civil Court for the specific
performance of the contract of sale of land on the basis of
any agreement or document mode (on or before the 1st
January, 1971) shall be null and shall not be enforceable,

if such suit or decree is for the purpose of defeating the
provisions of this Act.”

7. As per this section, any transfer, transactions made between the
publication of the Bill but before commencement ofthe Acti.e. from 01/01/1971
to 07/03/1974, are illegal and void. That legal presumption, however, is
rebuttable. Such transaciions, in law, will have to be declared as invalid, ifit is
found after conducting due enquiry that the same was made in anticipation of
or to defeat the provisions of the Act.

8. . Inthepresent case, admittedly, thé disputed fourteen transactions were

. made by respondent No.15 on one day (03/07/1972) i.e: between 01/01/1971 to

07/03/1974; and, therefore, burden of proof that the said transfer was not benami
or was not made to defeat the provisions of the Act rested on the holder or
transferor. The holder and transferor in the present case justified the transaction

- onthe ground that it was due to grave and urgent need of finance/money for the

tieatment ofhis daughter who was suffering from ‘Cerebral Palsy’. However, the
holder has not produced any documentary evidence to establish that his daughter
had to undergo such treatment during that period at London and incur heavy -
expenses therefor. He has not produced passport of his daughter and, therefore,
the finding regarding the fact that the holder was badly in need of money for
treatment ofhis daughter atondon is not based on any legal and tangible evidence.
It is pertinent to note that all the purchasers who were the employees of the holder
and the fourteen transactions were of the same day, created reasonable suspicion
against those transactions. The Full Bench of this Court in the case of Narbada
Prasad Raghunandanlal (supra) in paragraph-17 has héld as under :

17. Arguments were also addressed as to the ambit of the
burden of proof laid on the transferor by sub section (4) of
Section 4. In this connection, it was submitted that a mere
denial by the transferor that he intended to defeat the provisions
of the Act by the transfer or at any rate the giving of a plausible
explanation by him should be sufficient to discharge the burden
of proof. It was also submitted that the transferor cannot prove
anything else in discharging the burden to prove a negative.
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~ We arc unable to agree, The occasion and reason for making
the transfer are specially within the knowledge of the transferor.
It is for-him to state the facts relating thereto and to prove
them by preponderance of probabilities. If the transferor is
able to state and establish any good reason for the transfer by
preponderance of probabilities, it should be held that the burden
of proof laid on him under Section 4(4) is discharged. Looked
_from this angle it cannot be said that the burden on the transferor
is to prove a negative fact. To hold that a mere denial or putting
forward of some plausible explanation for the transfer would
discharge the burden of prooflaid by sub-section (4) would
be entirely defeating its provisions for it would be easy for
every transferor to deny that he made the transfer with a view
to defeat the provisions of the Act and to put forward a
plausible explanation which may be entirely false. In this
connection, our attention was drawn to P, Sambasiva Rao
Vs. Revenue Divnl, Officer which was followed by a Division
Bench in Chandrasekhar Vs. State of M.P. The Andhra
Pradesh case does lay down that if the transferor gives some
. Plausible explanation, the burden of proof laid on him under
Section 7 of the Andhra Pradesh Ceiling on Agricultural
Holdings Act is discharged and the explanation given by the
transferor must be accepted. To the same effect is the ruling of
the Division Bench in Chandrasekhar s case. We are unable
to agree with the view taken in these cases. Such a view will
reduce sub-section (4) of Section 4 to a dead letter, A transferor
must not only give a plausible explanation for the transfer but
also support it by evidence and make it acceptable by
preponderance of probabilities. It is only then that it can be

said that the burden of proof'is discharged.”
(emphasis supplied)

- On a bare reading of the aforesaid judgment, it is seen that the

transferor was not only required to give plausible explanation for transfer but -

also support it by credible legal evidence which can be said to be acceptable
by preponderance of probabilities. It is only then, it can be said that the burden
of proof is discharged. In the present case, as the holder has failed to produce

0
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any documentary evidence regarding treatment of his daughter, therefore, had
failed to discharge the burden beyond preponderance of probabilities. Mere
production of passport by the holder does not entail in discharging the burden
of proof provided by the statute to substantiate the fact asserted by him about
the seriousness of the illness of his daughter and more so disposal of surplus
land because of necessity of funds therefor.

9. - Itistobenoted thatin the present case, the appeal was not filed by
the holder. The holder has thus allowed the finding of fact recorded by the
Competent Authority against him on the factum of failure to discharge the
burden of proof'to attain finality. The purchasers who are claiming through the
holder, therefore, cannot be allowed to contend to the contrary. Indeed, the
said finding has been assailed by the purchasers by filing appeal. As per Section
4(4) of the Act, the transaction becomes rebuttable with regard to transfer or
sale as void, only at the instance of transferor/holder of the land. Thus, it is
the holder and transferor of the land who can rebut the transaction. The right
to appeal, as provided under Section 4(3) of the Act, is to be the person
aggrieved i.e. transferor/holder of the land. Since the purchasers are not
required to and have no means to rebut the presumption operating against the
holder; and are further not competent to discharge the burden of proving that
the transfer was not void within the meaning of Section 4(1) of the Act and,
thus, on conjoint reading of Section 4(1), 4(3) and 4(4) of the Act, it becomes
clear that the person aggrieved necessarily means the holder of the land and
the said finding can only be assailed by the holder. The purchaser at best
could be made as a proper party in the appeal and could claim only through
the holder (their predecessors in title). They cannot claim higher right than
that of their predecessors in title. Thus, the Board of Revenue has committed
a patent error by entertaining the appeal and, in particular, reverse the finding
of fact recorded against the holder at the behest of purchasers. It is to be
further noted here that although the lands were transferred by way of sale to
the purchasers but they were not found to be in actual physical possession
and neither the revenue record were corrected or modified nor the revenue
was paid by the purchasers. It has been held that the revenue was being paid
by the holder himself. Even on the basis of the statement made before the
Competent Authority, the purchasers have failed to show their identity of the
land and the names of the crops which were sown by them during the relevant
period. On the basis of such statement, it becomes clear that the purchasers
were not in possession of the said land; and, therefore, in law, the transfer of -
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the land was nothing but a sham and bo gus transfer and was made with an
~ intention to defeat the provisions of the Act. In the light of the aforesaid
discussion, the decision of the Division Bench relied by the counsel for the
respondent in Chandrashekhar Harprasad Vs. State of M. P. and others
reported in 1981 M.P.L.J. 97 will be of no avail to the holder of the land or
for that matter the subsequent purchasers claiming through the holder.

10.  Asper Section 5 of the Act, no land can be transferred by way of sale
or by way of gift, exchange, lease or otherwise except the permission of
Collector in writing. Sub section (2) provides that Collector may refuse to

give such permission if in his opinion the transfer or sub-division of land is .

likely to defeat the object of this Act. In the present case, on the basis of the
record, it has been categorically held by the Competent Authority that no
prior permission of the Collector was obtained by the holder under Section 5
of the Act and, therefore, in the light of the non-compliance of the mandatory
provision, as stated above, the sale ought to be treated as void.

11.  The Apex Court in the case of Chundru Veerraju (dead) by LRS.
(supra), in paragraph-6, in similar circumstances, has held as under :

“6. We have carefully considered the submissions made by
the learned counsel on either side. It is not in dispute that nine
sale déeds were executed in the month of September and
. October, 1971 and one sale deed was executed in December,
1971. The Act came into force with effect from 1-1-1973 but
as far as the ceiling law is concerned, the notified date is
1/1/1975. Admittedly, all the sale transactions were between
24/1/1971 to 1/1/1975. The controversy that was to be
resolved was, whether the area of land covered by these ten
sale deeds could be excluded on the ground that these
transactions were effected bona fidely and not to defeat the
provisions of the Act in regard to the ceiling area. The Primary -
Tribunal, on the basis of oral and documentary evidence, held
that these sale deeds were brought into existence to defeat the
provisions of the act in relation to the ceiling area. In other
words, they were not bona fide transactions and the respondent
did not discharge the burden of proof placed on him in this
regard in terms of Section 7 of the Act. In so doing, the Primary
Tribunal has recorded the following reasons: in the sale deeds,

%

]
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the declarant, that is, the original respondent; and his wife did
not state that they had sold the lands on the ground that they
had become old and they were suffering from blood pressure
and weakness and were to invest the sale consideration amount
in moneylending business; in all the sale deeds, the declarants
have taken lesser amounts at the time of sale and delivered
possession of the lands and permitted the vendees to pay the
remaining sale consideration amount later. No vendor will
deliver the possession of lands by taking lesser amounts and
allow the vendees to pay the remaining sale consideration
amount later; the sale of lands made between S'eptember and
December 1971, of an aréa of 89.86 acres covered by ten
sale deeds within a period of two months or little more gave
rise to the impression that thé lands were disposed of in
anticipation of and with a view to défeat the provisions of the
Act inrelation to the ceiling area; the land revenue receipts do
not contain the survey numbers of the lands purchased by the
vendees. Further neither the declarants nor the vendees have
produced the land revenue receipts of earlier years. The
stamped receipts are only bought up to suit the evidence and
the contentions of the declarants. The Primary Tribunal has
_also looked into the other evidence and on a detailed
consideration, concluded, as already indicated above, that
these transactions covered by ten sale deeds were not bona
fide and they were executed with a view to circumvent the
provisions of the Act and as such the area covered by the ten
sale deeds should not be excluded from the holding of the
declarant, that is the original respondent.

----------------------------------------------------------------

................................................

12.  Therespondents relying on the observations of the Supreme Court in
the Case of Surya Devi Rai Vs. Ram Chander Rai and others — (2003) 6
SCC 675 had argued that the scope of interference in writ jurisdiction is
circumscribed. However, in the present case we find that the Board of Revenue
exceeded its jurisdiction in re-appreciating the evidence and material on record.

More so, it has committed manifest error in overturning the finding of fact
recorded by the Competent Authority against the holder at the instance of the
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purchaser. The finding of fact so recorded by the Competent Authority was in
conformity with the evidence produced by the holder who alone could have
substantiated the defense taken by him that disposal of the surplus land during
the relevant period was due to extreme necessity and not intended to defeat
the provisions of the Act. The decision of the Board cannot stand the test of
~ judicial scrutiny on éither count.

13, Inview of the aforesaid discussion, the order passed by the Board of
Revenue is not sustainable in law and, therefore, the same is hereby set aside
and the order passed by the Competent Authority dated 13.5.1996 is revived

—declaring that the holder of the land held surplus Iand on the specified date’

and the fourteen sale deeds were void and intended to defeat the provisions
of the Act.

14. The writ petition is allowed with no order as to cost.

Petition allowed.

LL.R. |2016] M.P., 810
MISCELLANEOUS PETITION
Before Mr. Justice R.S. Jha
Misc.Petition No. 1084/1992 (J. abalpur) decided on 13 February, 2015

R.G.AGRICULTURAL CORPORATION (M/S) & ors. ...Petitioners
Vs.
MUNICIPAL COUNCIL, CHHATARPUR & ors. ...Respondents

Land Acquisition Act (1 of 1894), Sections 4, 6 & 17 - Land -

Acquisition - Delay & laches - Petitioners were aware of the fact
that the land in question had already been acquired even prior to
filing of the present petition, however they chose not to challenge
the acquisition proceedings at the time of filing the proceedings -
Even after filing of the present petition when all the facts and details
were brought on record by the respondent in the year 1992 & 1993,

the petitioners chose not to assail the award or the acquisition -

proceedings and did so for the first time by filing-an application for
amendment of the petition on 02.02.1996, i.e. 6 years after passing
of the award and 4 years after filing of the petition - Application for
setting aside of the award thus suffers from inordinary delay and
laches - Further, Transport Nagar for the establishment of which

w!
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the land was acquired has become fully operational in the year 2013
providing additional ground to reject this Miscellaneous Petition -
It was accordingly dismissed. . (Paras 22 & 23)
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G.S. Ahluwalia, for the petitioners.
Amit Khatri, for the respondents.

ORDER

R.S. Jua, J. :- The petitioners have filed this petition being aggrieved
by the acquisition proceedings undertaken by the respondent authorities.

2. The petition was filed by the petitioners alleging that they had purchased
0.080 Acres of land comprising of Khasra No.1217/1 by registered sale deed
dated 6.6.1988 and 0.053 Acres of land comprising of Khasra No.1218/1
vide sale deed dated 15.12.1988.

3. It is submitted that subsequently the petitioners applied for registration
“with the Industries Department for the purposes of setting up an industry and
to the revenue authorities for mutation of their name on the land in question
and consequently the petitioners' name were mutated in the revenue records
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as is evident from the Khasra entries of the year 1990-91, copies of which
have been filed as Annexure P-3. It is stated that the petitioners' application
was processed by the Industries Department and the petitioners were granted
provisional registration certificate on 22.9.1989, on the basis of which the
petitioners got an amount of Rs.2,70,000/- sanctioned as loan from a
Nationalized Bank. Subsequently, the petitioners' application for permanent
registration was rejected by the respondent authorities by the impugned
communication dated 6.3.1992 wherein the petitioners were informed that
_ permanent registration cannot be given to the petitioners on account of the
fact that the land had been acquired by the Town Improvement Trust. The
respondent Town Improvement Trust, thereafter proceeded to take over
possession of the land in question, pursuant to which the cost of buldozer,

etc., which was used for removing the petitioners’ structure, was sought to be-

recovered from the petitioners, vide Annexure P-21, which has also been
challenged by the petitioners in the present petition. '

4. On 14.3.1992 the. petitioners sought 15 days time to vacate the
premises. The petitioners thereafter filed the present petition challenging the
rejection of the petitioners' application for permanent registration, Annexure
P-20, dated 6.3.1992; the recovery of Rs.5,000/- as cost for removal of the
encroachment Annexure P-21 and the communication dated 13.3.1992 issued
by the Town Improvemént Trust, Chhatarpur directing the Assistant Engineer
of the Electricity Board to disconnect the electricity connection of the petitioners
for the purposes of taking over possession.

5. The petitioners thereafter filed an application for amendment of the
petition on 2.2.1996 which has been allowed by order dated 7.2.2013, whereby
the petitioners have also challenged the notifications issued under sections 4,
6 & 17 of the Act, as well as the award passed in the acquisition proceedings
dated 12.10.1990, Annexure P-26, on the ground that the notification issued
by the respondent authorities under sections 4 & 6 of the Land Acquisition
Act, 1894 (hercinafter referred to as'the Act) is bad in law as it was issued
on the same date; that the invocation of the emergency clause under section
17 of the Act, was.and is erroneous as no emergency existed or has been
demonstrated by the authorities which is also evident from the fact that after
initiating proceedings and passing of the award in the year 1990 the said
Transport Nagar was not established immediately thercafter.

6. It is submitted that the authorities while passing the award for

9

)
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determining compensation has never issued any notice to the petitioner no.2
and, therefore, the award having been passed without following the procedure -
" prescribed by law, deserves to be quasHed. The learned counsel for the
petitioners also submits that the possession of the land has also not been”
taken over in accordance with law and, therefore, the entire acquisition
proceedings initiated by the respondents deserves to be quashed. The
petitioners have also contended that the notice which is required to be published
in two daily newspapers having local circulation has also notbeen done as is
evident from a perusal of the award itself and, therefore, in view of the non-
compliance of the mandatory provision of law, the petition filed by the
petitioners deserves to be allowed and the impugned award passed by the
authorities under the Act deserves to be quashed. It is contended by the learned
counsel for the petitioners that the acquisition proceedings taken up by the
respondent authoritiés are patently illegal as no notice was given to the
petitioners for the same,

7. Therespondents have filed a return and have stated that the petition,
as filed by the petitioners, is totally misconceived and have taken a preliminary
objection to the effect that the petition has been filed after passing of the
award and also suffers from delay and laches. It is submitted that the scheme
for preparation of the Transport Nagar was well within the knowledge of all
concerned. It is further submitted that the notification under section 4 as well
as section 17 of the Act, was published by the authorities on 14.10.1988
whereas the notification under section 6 of the Act, was published on
21.10.1988 and, therefore, the contention of the petitioners that they were
-published on the same date is factually incorrect and, therefore, this ground of
challenge raised by the petitioners does not survive as it is based on incorrect
appreciation of facts. - '

8. . Itis further alleged and stated that in view of the urgency clause
invoked by the respondent authorities, possession of the land in question had
already been handed over to the Town Improvement Trust vide document
Annexure R-3 on 9.10.1990. It is further stated that the award was passed
by the Land Acquisition Authorities on 12.10.1990 which fact was well within
the knowledge of the petitioners as petitioner Govind Prasad was noticed
and had filed objections before the authority inspite of which they chose not
to E:hallengc the award while filing the petition in the year 1992 though they
had k_ﬁowl’edge of the award and had also been informed on 6.3.1992 vide
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annelxure (sic:Annexure) P-23. It is stated that the amount of compensation
of Rs.1,76,350/- has already been deposited on 19.9.1991 and has also been
disbursed. L

9. Tt is submitted that apart from the above, the fact of passing of the
award was also brought to the notice of this Court by the respondents by
filing a return in the year 1992 itself and, thereafter again in the year 1993 but
the petitioners, inspite of knowledge, chose not to assail or challenge the award
immediately thereafter but have moved an application for amendment of the
petition only in the year 1996 which, after restoration of the petition which
had been dismissed on merits on account of non-appearance of the petitioners,
has been allowed in the year 2013. It is submitted that in such circumstances,
in view of the fact that the award had already been passed prior to filing of the
petition and the petitioners have filed this petition after a considerable delay,
the petition deserves to be dismissed.

10.  Thelearned counsel for the respondents further pointed out that initially
this Court had granted stay to the petitioners vide interim order dated
27.3.1992, however when all the facts were placed by the respondents, before
this Court by filing .ANo.10525/1993 for vacating stay, this Court taking
note of all the aforesaid facts, vacated the interim order on 13.12.1993. It is
submitted that subsequent thereto the respondent authorities have taken steps
to undertake construction and have also allotted plots and shops and the
Transport Nagar has become fully generational and is functioning on the land
which has been acquired since 2013 and, therefore, the petition filed by the
petitioners at this belated stage, deserves to be dismissed.

11.  Itisfurther pointed out that the respondent authorities have in fact
acquired a little more than 17 Acres of land for construction of the Transport
Nagar from various individuals which has become fully functional whereas the
- petitioners in the present petition, are agitating only in respect of a small portion
of the land acquired i.e. 0.30 and 0.22 acres of land comprising of Khasra
Nos. 1217/1 and 1218/1. It is submitted that none of the persons whose land
was acquired have objected to the acquisition of the land for the Transport
'Nagar which has already been constructed and is functional and is for the
benefit of the public at large and in such circumstances the petition filed by the
- petitioners deserves to be dismissed.

12.  The learned counsel for the respondents has pointed out that the sale

]
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deed, Annexure P-1, which relates to Khasra No. 1217/1, was registered on

6.6.1988 whereas the second sale deed in respect of Khasra No. 1218/1
was executed on 15.12.1988, that is after the issuance of the notification
under sections 4 & 17 of the Act, on 14.10.1988 and in such circumstances
the challenge to the acquisition proceedings based on the second sale deed,
Exhibit P-2, which was executéd subsequent to the issuance of notification
under section 4 of the Act, is totally misconceived as the petitioners haveno
right to claim any benefit in respect of the sale deed that was executed
subsequent to issuance of the notification under sections 4 & 17 of the Act.

13.  Thelearned counsel for the respondents in support of their submissions
regarding maintainability and delay have relied upon the decision of the
Supreme Court rendered in the case of Municipal Council, Ahmed Nagar
v. Shah Hyder Beig, (2000) 2 SCC 48.

14.  Having heard the learned counsel for the parties, at the very outset, I

propose to first examine the contention of the respondents with regard to the

objection raised by the respondents to the effect that the petition filed by the

petitioners deserves to be dismissed as it has been filed after passing of the
-award and also suffers from the vice of delay and laches.

15.  In the case of Municipal Council, Ahmed Nagar v. Shah Hyder
Beig (supra), the Supreme Court while dealing with the said issue has held as
under in paragraphs 17 and 18:-

“17. In any event, after the award is passed no writ petition
can be filed challenging the acquisition notice or against any
proceeding thereunder. This has been the consistent view taken
by this Court and in one of the recent cases C. Padma v. Dy.
Secretary to the Govt of T.N., (1997) 2 SCC 627, this court
observed as below (SCC p.628, para-4):-

"The admitted position is that pursuant to the

notification published under Section 4(1) of the Land

. Acquisition Act, 1894 (for short "the Act") in GOR
-No. 1392 Industries dated 17.10.1962, total extent -
of 6 acres 41 cents of land in Madhavaram Viilage, -

Saidapet Taluk, Chengalpattu District in Tamil Nadu
was acquired under Chapter VII of the Act for the"

"manufacture of Synthetic Rasina by Tvl. Reichold
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Chemicals India Ltd., Madras. The acquisition

- proceedings had become final and possession of the -
land was taken on 30.4.1964. Pursuant to the
agreement executed by the company, it was handed
over to Tvl. Simpson and General Finance Co. which

. is asubsidiary of Reichold Chemicals India Ltd., It

.would appear that at a request made by the said .

company, 66 cents of land out of one acre 37 centsin
respeét of which the appellants originally had
ownership, was transferred in GOMs No. 816
Industries dated 24.3.1971 in favour of another
subsidiary company. Shri Rama Vilas Service Ltd., the
5th respondent Which is also another subsidiary of the
company had requested for two acres 75 cents of land;
the same came to be assigned on leasehold basis by
the Government after resumption in terms of the
agreement in GOMs No. 439 Industries dated
10.5.1985. In GOMs No. 546 Industries dated
30.3.1986, the same came to be approved of. Then
the appellants challenged the original GOMsNo. 1392

- Industries dated 17.10.1962 contending that since the
original purpose for which the land was acquired had
ceased to be in operation, the appellants are entitled
to restitution of the possession taken from them. The:
learned Single Judge and the Division Bench have held

. ‘that the acquired land having already vested in the State,

after receipt of the compensation by the predecessor-
in-title of the appellants, they have noright to challenge
the notification. Thus the writ petition and the writ
appeal came to be dismissed.”

18. Similar is the view in an earlier decision of this Court in
the case of Municipal Corporation of Greater Bombay v.
Industrial Development Investment Co. (P) Ltd., (1996)
11 SCC 501. Incidentally, the decision last noted was also on
land acquisition and requisition under the Maharashtra Regional
and Town Planning Act, 1966 and in paragraph 29 of the

Report, this Court observed (SCC p.520):-

ny

&

&
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- “Itis thus well settled law that when there is inordinate
- delay in filing the writ petition and when all steps taken
in the acquisition proceedings have become final, the
Court should be loath to quash the notifications. The
* High Court has, no doubt, discretionary powers under
. Article 226 of the Constitution to quash the notification
under Section 4( 1) and declaration under.Section 6.
But it should be exercised taking all relevant factors
into pragmatic consideration. When the award was
passed and possession was taken, the Court should
- not have exercised its power to quash the award which
is a material factor to be taken into consideration before
- exercising the power under Article 226. The fact that
no third party rights were created in the case'is hardly
a ground for interference. The Division Bench of the
High Court was not right in inferfering with the
discretion exercised by the learned Single Judge
* dismissing the writ petition on the ground of laches."

16.  In the case of Banda Development Authority, Banda vs. Motilal
Agarwal and Others, (2011) 5 SCC 394, while dealing with a case similar’
to the present one, where the authority concerned had invoked the provisions
of Section 17 of the Land Acquisition Act and where the petition had been
filed after considerable delay and latches and the petitioners had failed to
offer any plausible explanation therefor and the land in question had been
utilized for the public purpose either partly or wholly and third party rights
had also been created after deposit of the necessary compensation, the
Supreme Court affirmed the dismissal of the petition challenging the acquisition
proceedings on the technical ground of improper taking over of possession of
the land and while doing so culled the followmg principlesinpara37 as under -

“37. The principles which can be culled out from the above
noted judgments are: :

() Nohard and fast rule can be laid down as to what act
wopld constitute taking of possession of the acquired land.

@) - If the acquired land is vacant, the act of the State
authority concerned to go to the spot and prepare a
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“panchnama will ordinarily be treated as sufficient to constitute
taking of possession.

@) Ifcropis standing on the acquired land or building/

; "structure exists, mere going on the spot by the authority

concerned will, by itself, be not sufficient for taking possession.

Ordinarily, in such cases, the authority éoncerned will have to

give notice to the occupier of the building/structure or the person

who has cultivated the land and take possession in the presence

of independent witnesses and get their signatures on the

panchnama. Of course, refusal of the owner of the land or

. building/structure may not lead to an inference that the
possession of the acquired land has not been taken.

N

(iv)y  Ifthe acquisition is of a large tract of land, it may not
be possible for the acquiring/designated authority to take
physical possession of each-and every parcel of the land and it
will be sufficient that symbolic possession is taken by preparing
appropriate document in the presence of independent
witnesses and getting their signatures on such document.

(v)  If beneficiary of the acquisition is an agency/
instrumentality of the State and 80% of the total compensation
is deposited in terms of Section 17(3-A) and substantial portion
of the acquired land has been utilised in furtherance of the -
particular public purpose, then the Court may reasonably
presume that possession of the acquired land has been taken.”

17. The Supreme Court in the same case has also held that the petition
deserves to be dismissed as it suffered from delay and latches in the following 4
terms in paras 20 to 26:-

“20. In 4jodhya Bhagat v. State of Bihar (1974) 2 SCC
501, this Court approved dismissal by the High Court of the
writ petition filed by thie appellant for quashing the acquisition
of is land and observed:(SCC p.506, para 23)

"23. The High Court held that the appellants were
guilty of delay and laches. The High Court relied on
two important facts. First, that there was deliveryof -
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possession. The appellants alleged that it was a paper
transaction. The High Court rightly rejected that
contention, Secondly, the High Court said that the Trust
invested several lakhs of rupees for the construction
of roads and material for development purposes. The
appellants were in full knowledge of the same. The

“appellants did not take any steps. The High Court

rightly said that to allow this type of challenge to an
acquisition of large block of land piecemeal by the
owners of some of the plots in succession would not
be proper. If this type of challenge is encouraged the
various owners of small plots will come up with writ
petitions and hold up the acquisition proceedings for
more than a generation. The High Court rightly
exercised discretion against the appellants. We do not
see any reason to take a contrary view to the discretion
exercised by the High Court." (emphasis supplied)

In State of Rajasthan v. D.R. Laxmi, (1996) 6 SCC

445, this Court referred to Administrative Law by H'W.R.
Wade (7th Edn.) at pp. 342-43 and observed: (SCC p.453,
para-10)

"10. The order or action, if ultra vires the power,
becomes void and it does not confer any right. But the
action need not necessarily be set at naught in all events,
Though the order may be void, if the party does not
approach the Court within reasonable time, which is
always a question of fact and have the order invalidated
or acquiesced or waived, the discretion of the Court

has to be exercised in a reasonable manner. When the

discretion has been conferred on the Court, the Court

. may in appropriate case decline to grant the relief, even

22.

if it holds that the order was void. The net result is that
extraordinary jurisdiction of the Court may not be
exercised in such circumstances........ "

In Girdharan Prasad Missir v. State of Bihar, (1980)
"2 SCC 83, the delay of 17 months was considered as a good

- 819
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ground for declining relief to the petitioner. In Municipal
Corporation of Greater Bombay v. Industrial Development

- Investment Co. (P) Ltd,, (1996) 11 .SCC 501, this Court

held: (SCC p.452, para 9)

"9, It is thus, well-settled law that when there is
inordinate delay in filing the writ petition and when all
steps taken in the acquisition proceedings have become
final, the Court should be loath to quash the
notifications. The High Court has, no doubt,
discretionary powers under Article 226 of the
Constitution to quash the notification under Section 4(1)
and declaration under Section 6. But it should be
exercised taking all relevant factors into pragmatic
consideration. When the award was passed and
possession was taken, the Court should not have
exercised its power to quash the award which is a

~ material factor to be taken into consideration before -
. exercising the power under Article 226. The fact that
no third party rights were created in the case, is hardly
a ground for interference. The Division Bench of the
High Court was not right in interfering with the discretion
exercised by the learned Single Judge dismissing the
writ petition on the ground of laches.".

23. In Urban Improvement Trust, v. Bheru Lal, (2002) 7
SCC 712, this Court reversed the order of the Rajasthan High
Court and held that the writ petition filed for quashing of
acquisition of land for a residential scheme framed by the
appellant- Urban Improvement Trust was liable to be dismissed
on'the ground that the same was filed after two years.

24. In Ganpatibai v. State of M.P., (2006) 7 SCC 508, the
delay of 5 years was considered unreasonable and the order
passed by the High Court refusing to entertain the writ petition
was confirmed. In that case also the petitioner had initially filed
a suit challenging the acquisition of land. The suit was dismissed
in 2001. Thereafter, the writ petition was filed. This Court
referred to an earlier judgment in State of Bihar v. Dhirendra
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Kumar (1995) 4 SCC 229 and obseﬁred: (Ganpatibai cases
SCC p.510 para 9).

"9. In State of Bihar v. Dhirendra Kumar this Court
had observed that civil suit was not maintainable and
the remedy to question notification under Section 4
and the declaration under Section 6 of the Act was by
filing a writ petition. Even thereafter the appellant, as
noted above, pursued the suit in the civil court. The
stand that five years after the filing of the suit, the
decision was rendered does not in any way help the
appellant. Even after the decision of this Court, the
appellant continued to prosecute the suit till 2001,

when the decision of this Court in 1995 had held that
suit was not maintainable."

25. In Sawaran Lata v. State of Haryana, (2010) 4 SCC

" 532, the dismissal of writ petition filed after sevenyearsofthe
publication of declaration and five years of the award passed .
by the Collector was upheld by the Court and itwas observed:
(SCC p.535, para-11)

"11. In the instant case, it is not the case of the
petitioners that they had not been aware of the
acquisition proceedings as the only ground taken in
the writ petition has been that substance of the
notification under Section 4 and declaration under
Section 6 of the 1894 Act had been published in the
newspapers having no wide circulation. Even if the
submission made by the petitioners is accepted, it
cannot be presumed that they could not be aware of

. the acquisition proceedings for the reason that a very
huge chunk of land belonging to a large number of
tenure-holders had been notified for acquisition.
Therefore, it should have been the talk of the town.
Thus, it cannot be presumed that the petitioners could
not have knowledge of the acquisition proceedings.”

26. In the instant case, the acquired land was utilized for



822  RG Aéri. Corp. Vs. Municipal Council LL.R.[2016]M.P.

implementing Tulsi Nagar Residential Scheme inasmuch as after
carrying out necessary development i.e. construction of roads,
laying electricity, water and sewer lines, etc. BDA carved out
plots, constructed flats for economically weaker sections and -
lower income group, invited applications for allotment of the
plots and flats from general as well as reserved categories and
allotted the same to eligible persons. In the process, BDA not
only incurred huge expenditure but also created third party
rights. In this scenario, the delay of nine years from the date of
publication of the declaration issued under Section 6(1) and
almost six years from the date of passing of award should have
been treated by the High Court as more than sufficient for
denying equitable reliefto Respondent 1.”

18.  Though the leamed counsel for the petitioners, to counter the submission
of the learned counsel for the respondents, has relied upon decisions of the
Supreme Court rendered in the case of Patasi Devi vs. State of Haryana

and others, 2012 AIR SCW 5294, to contend that the petition was

maintainable even after passing of the award and the petition cannot be
dismissed solely on the ground of passing of the award, I am of the considered
opinion that the said decision does not render any assistance to the petitioners
in the present case in view of the fact that the observations made by the
Supreme Court in the aforesaid decision were made on the basis of the fact
that the possession of the land still continued with the owner inspite of
completion of the acquisition proceedings and passing of the award whereas

in the instant case, apparently and admittedly, after passing of the award the
 respondents have taken over the possession and have constructed the
Transport Nagar which has become fully generational and is functioning on
the land in question. In the backdrop of the aforesaid law laid down by the
Supreme Court, the facts of the present case are examined.

19. Aperusal of the record further indicates that the respondents invoked
the provisions of Section 17 of the Act, by mentioning the same in the notification
under section 4 of the Act itself, which was publistied on 14.10.1988 and
thereafter an award in the acquisition proceedings have been passed on
12.10.1990. A perusal of the award further indicates that the petitioners were
party no.11/respondent no.11 in the said acquisition proceedings. The
respondents have also filed a typed copy of the notice, Annexure R-9, alleged

s
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to have been issued to the petitioners in the acquisition proceedings for their
appearance before the Land Acquisition Officer on 17.9.1990. It is observed
that the learned counsel for the petitioners has vehemently denied the issuance
or the receipt of any such notice to the petitioner no.2 and has stated that the
respondents have not filed any acknowledgment or receipt of the notice to
establish the same. No such denial has been made in respect of the petitioner
no.1 who is stated by the respondents to have appeared and raised objections
in the acquisition proceedings. A perusal of the petition further indicates that
subsequently thereafter when the petitioners’ application for permanent
registration with the Industries Department was rejected vide impugned order
dated 6.3.1992, the petitioners were again informed that the same was being
rejected on account of the fact that the Town Improvement Trust had stated
" that the land had already been acquired by them. Annexure P-21 and P-23
also indicate the fact that pursuant to the award, the respondents were taking
steps to construct the Transport Nagar therein and have removed the structure
of the petitioners standing on the said land and, therefore, even otherwise it is
evident that they were specifically informed about the passing of the award
by the authorities vide communication dated 6.3.1992 inspite of which they
did not challenge the land acquisition proceedings or the award before this
Court at the time of filing of the petition on 20.3.1992. The fact that the
respondents had also deposited the compensation long back is also
undisputed. )

20.  Itis further clear that the interim order granted by this Court was
vacated on an application being filed by the respondents for vacating stay
wherein it was again asserted and brought on record by the respondents that
they had taken over possession of the land and were in the process of
constiucting the Transport Nagar pursuant to which the interim order granted
by this Court was vacated on 13.12.1993. The record further indicates that
inspite of the aforesaid knowledge, the petitioners chose not to challenge the
award dated 12.10.1990 and it was for the first time that the petitioners filed
an application for amendment of the petition proposing to challenge the award
on 2.2.1996. However, as none appeared for the petitioners on 1.7.2004,
the petition, as originally filed by the petitioners, stood dismissed without any
orders being passed on the application for amendment. Subsequently, the
petitioners filed MCC No.1168/2004 which was ultimately allowed on
16.3.2012 and the petition was restored and thereafter the application for
amendment filed by the petitioners was allowed on 7.2.2013. '
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21. Froma perusal of the reply filed by the respondent nos.1 & 2 in the
present petition, it is further clear and apparent that pursuant to the acquisition
proceedings, except for the petitioners, no other person has challenged the
award or the acquisition of 17 Acres of land and that the petitioners have
assailed the validity of the acquisition of only 0.30 Acres of their land for the
purposes of construction of the Transport Nagar. From a perusal of the
consequential reply filed by the respondents it is further clear that the Transport

Nagar has already been constructed and is functional and its map alongwith -

photographs has also been brought on record by the rcspondent authorities
alongwith the said application.

22.  Inview of the aforesaid facts and circumstances, it is clear that the
petitioners were aware of the fact that the land in question had already been
acquired even prior to filing of the present petition, however they chose not to
~ challenge the acquisition proceedings at the time of filing the proceedings. Itis
further clear that even after filing of the present petition when all the facts and
details were brought on record by the respondent authorities by filing a return
in the year 1992 and 1993, the petitioners chose not to assail the award or the

acquisition proceedings and did so for the first time by filing an application for -

amendment of the petition on 2.2.1996 i.e 6 years after passing of the award
and 4 years after filing of the petition. In the circumstances, it is apparent that
there is delay and latches on the part of petitioners in challenging the award of
the acquisition proceedings which becomes an important aspect of the matter
in view of the fact that the land after acquisition is already in the possession of
the respondents since long and has been utilized for the purpose for which it
was occupied and the Transport Nagar has already become functional in
Chhatarpur. It is further apparent that the objection regarding taking over of
possession raised by the petitioners are also misconceived and baseless in
view of the facts as stated above and the law laid down by the Supreme Court
in the case of Banda Development Authority (supra) in para-37 as quoted
above,

23.  Itisalso worth observing that the petitioners allege to have purchased
0.30 Acres of land comprising Khasra No.1217/1 vide registered sale deed
dated 6.6.1988 whereas they have claimed right in respect of Khasra
No.1218/1 Area 0.22 Acres on the strength of a sale deed executed on
15.12.1988, Exhibit P-2. A pernsal of the notification issued by the respondent
authorities under section 4 of the Act, makes it clear that the said notification
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was pubhshed on 14.10.1988. In the c1rcumstances itis clear and apparent
that the second sale deed that was executed by the petitioners was subsequent
to the publication of the notification under section 4 of the Act, and, therefore,
the contention of the respondents in this regard is correct-and factually
sustainable as the petitioners have admittedly purchased the land comprising
of Khasra No.1218/1 subsequent to the publication of the notification under
section 4 of the Act, and, therefore, the relief sought by them in respect of this
Khasra number is misconceived and is, accordingly, held to be not maintainable.

24. In view of the aforesaid and the law laid down by the Supreme Court,

‘it is evident that the present petition filed by the petitioners suffers from delay

and latches on the part of the petitioners in challenging the award and also
deserves to be dismissed in view of the fact that it was filed after passing of
the award without challenging the same though it was within the knowledge of
the petitioners and after taking over of possession of the property in question
which is evident from the narration of facts made in the preceding paragraphs.

25. * Inview of the facts and circumstances, I do not-find any merit in the
petition which is, accordingly, dismissed in view of the law laid down by the
Supreme Court in the aforementioned cases. , '

26.- Inthe facts of the case there shall be no orders as to costs.

Petition dismissed.

L.L.R. [2016] M.P., 825
REVIEW PETITION
Before Mr. Justice Alok Aradhe
~ R.P.No.51/2015 (Jabalpur) decided on 30 June, 2015

M.P.MADHYAKSHETRAVIDYUT °

- VITRAN COMPANY LTD. .. ..Petitioner
Vs. '
M/S SCHALTECH AUTOMATION P. LTD. ...Respondent

Civil Procedure Code (5 of 1908), Section 114 & provise to Order
5 Rule 9 (5) and High Court of Madhya Pradesh Rules, 2008, Chapter
15 Rule 13 - Review of order is sought on the ground of procedural
illegality as the petitioners were not served with the notice and the
office has erred in treating the petitioners to have been served - Held
- Presumption as to the service of notice - If the acknowledgement is
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not received within 30 days from the date of issuance of summons,
presumption of service of notice has rightly been drawn by the office -
Proviso to Order 5 Rule 9(5) is applicable to this proceeding - Petition
is dismissed. - . : (Para 8)

RifdeT q1%91 Giear (1908 T 5), 6T 114 9 AR 5 £ra7 9(5)
PT gvqP VT IvF GIGIAY TEPIERI [, 2008, T 15 AT 13 —
sfrarens sdedr @ AR W ARy BT gEARFEeT Arer T @ fF e
W wifew #1 aElta € g¥ off @ wrafem R A B anfagar
T 7 AR FIRT 3 1 — iR — St @) anfle 99 Syawon
— A% Y o B B 30 fraw @ Mo ARl wr A€ g oft @t

FrEtad gRT Aifew @1 arfl 9 SyaRon sfia w1 @ e 9 e — 5w

ame A AR 5 Fraw 9(s) BT WP @rL s — Wi @R

Cases referred :
AIR 1981 SC 606, AIR 2005 SC 1782, IT 1993 (5) SC 27.

Shobhitaditya, for the petitioner.
‘Rajesh Pancholi, for the respondent.

ORDER )

"ALOK ARADHE, J. :~ This petition has been filed secking review of the
order dated 2.12.2014 passed by this Court in Arbitration Case No.8/2014.
On admitted facts, the question which arises for consideration is whether the
order dated 2.12.2014 suffers from procedural illegality which goes to the
root of the matter.

2. The facts, giving rise to filing of the review petition, briefly stated, are
that the respondent had filed an application under Section 11 (6) of the
Arbitration and Conciliation Act, 1996 (in short 'the Act"), inter alia, on the
ground that the respondent is a company incorporated under the provisions of
the Companies Act, 1956 and was awarded a contract for survey, crection,
testing commissioning and quality assurance of all iterns including all other

associated works on turnkey basis to bring down the AT & C losses in area of .

Rajgarh, Sehore and Vidisha circle. The respondent served a notice on the
petitioner on 20.12.2013 requiring it to appoint an arbitrator which was duly
received by the petitioner on 25.12.2013. However, the petitioner failed to
respond the aforesaid notice.

3. The respondent, thereafter, filed an application under Section 11 (6)



4l

LL.R[2016M.P. M.PM.K.V.V.C.Ltd. Vs.M/s. Schaltech Auto. Ltd.827

of the Act on 25.2.2014. The notice was issued to the petitioner on 7.3.2014.
However, neither envelop nor the acknowledgement was received back.
Therefore, the office treated the petitioner to have been served. This Court
vide order dated 2.12.2014 allowed the application preferred by the
respondent and appointed Mr. R.B.S. Baghel, District and Sessions Judge
(retired) as arbitrator to adjudicate the dispute between the parties. .

4. The counsel for the petitioner, at the outset, fairly submitted that there is
no provision of review of an order passed in exercise of power under Section
11(6) of the Act, Tt is further submitted that even in the absence of a specific
provision, in the facts of the case an application for review can be entertained
since the order under review suffers from procedural illegality as the petitioner
was not served with the notice of the proceeding and the office has grossly erred
in treating the petitioner to have been served in view of the provision of Rule 13
Chapter 15 of the High Court of Madhya Pradesh Rules, 2008 inasmuch as the
aforesaid rule applies to the writ petitions only. In support of aforesaid submissions
reliance has been placed on the decisions of the Supreme Court in Grindlays
Bank Ltd. v. The Centrul Government Industrial Tribunal and Others.- AIR
1981 SC 606 and Kapra Mazdoor Ekta Unionv. Management of M/s Birla
Cotton Spinning and Weaving Mills Ltd and Others- AIR 2005 SC 1782.

5. On the other hand, learned counsel for the respondent submitted that
Rule 9 (5) of Chapter 15 of the High Court of Madhya Pradesh Rules, 2008
provides that provisions of Order V of the Code of Civil Procedure shall
apply to service of process in all proceedings of this Court. Learned counsel
for the respondent has invited the attention of this Court to proviso to sub-
rule (5) of Rule 9 of Order 5 of the Code of Civil Procedure and submitted
that Office has rightly treated the petitioner to have been served.,

6. - 1have considered the respective submissions made by learned counsel
for the parties: The expression "review" is used in two senses: (1) a procedural
review which is either inherent or implied in a Court or Tribunal to set aisde
(sic:aside) a palpably erroneous order passed under a misapprehension by i,
and (2) a review on merits when the error sought to be corrected is one of
law and is apparent on the face of the record. When areview is sought due to
a procedural defect, the inadvertent error committed by the Tribunal must be
corrected ex debeito justitiae to prevent the abuse of its process, and such
power inheres in every court or Tribunal. The principle that the power to
review must be conferred by statute either specially or by necessary implication
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is inapplicable to decisions of Judicial Tribunal which is supposed to do
complete justice to the parties before it. [See: S. Nagaraj v State of
Karnataka, JT 1993 (5) SC 27 and Advanced Law Lexicon by P Ramanatha
Aiyar, 3rd Edition] Thus, even in the absence of any specific provision for
review in an Act, the power of procedural review can be invoked in a case
where the Court commits procedural illegality, i.e., decides a case without

notice to other party or decides the case under mistaken impression that other

party has been served.

7. Inthis context, the sole question that arises for consideration in the instant
review petition is whether the Office has rightly treated the petitioner to have been
served. Rule 13 Chapter 15 of the High Court of Madhya Pradesh Rules, 2008
provides that presumption of service of notice shall be drawn in respect of the writ
petition. However, Rule 9 (5) of Chapter 15 of the aforesaid Rules provides that
provisions of Order 5 of the Code of Civil Procedure shall apply to service of process
inall proceedings of this Court. Proviso to sub-rule (5) of Order 5 Rule 9 of the Code
of Civil Procedure reads as under:

"Provided that where the summons was properly addresséd, pre-
* paid and duly sent by registered post acknowledgement due, the
declaration referred to in this sub-rule shall be made
notwithstanding the fact that the acknowledgement having been
lost or mislaid, or for any other reason, has not been received by
the Court within thirty days from the date of issue of summons."

-8. From perusal of the proviso to Order 5 Rule 9 (5) of the Code of Civil
Procedure which is applicable to this proceeding it is apparent that if
acknowledgement is not received within thirty days from the date of issuance
of summons, a presumption can be drawn. In the instant case, the notice was
issued to the petitioner on 25.3.2014. However, the acknowledgement was
not received within thirty days. Therefore, the Office has rightly drawn
presumption of service of notice on the petitioner. No ground on which
procedural review is permissible, as laid down by the Supreme Court in

Grindlays Bank Ltd. (supra) and Kapra Mazdoor Ekta Union (supra), is .

made out in the fact situation of the case.

9. . Forthe aforementioned reasons, the review petition fails and is hereby
"dismissed.

Petition dismissed.

4
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LL.R. [2016] M.P.,, 829 -
COMPANY PETITION .
) " Before Mr. Justice Prakash Shnvastava :
Comp Pet. No. 35/2013 (Indore) decided on 15 September 2015

. CITIBANK N.A. LONDON BRANCH - _ ..Petitioner
Vs. : .

' N

- M/S PLETHICO PHARMACEUTICALS LTD _ : Respondent

-

A Sahayata Upkram (Vishesh Upabandlt)Adkmtyam, M.P.
(32 of 1978), Section 5 - Respondent company seeking stay on winding
up proceedings - Based on-notification issued by State Government
‘w/s 3 of the Act declaring respondent/company as relief undertaking
for one year - Held - Notification issued is within jurisdiction - Illegality
‘of notification cannot be examined in collateral proceedmgs, proper
remedy is to approach writ Court - Wmdmg up proceedlngs stayed for
one year from the daté of notification - Notification u/s 3 alone without
issuing notification u/s 4 will not effect on orders alréady passed in
winding up proceedings - Respondent is directed to give inspection of
books of accounts and records to inspecting officer - Application .
allowed B . .- . o (Paras 1, 15,26 & 30)

@ wETIaT vuH (e ewer) IITT, TH (1978 ‘BT 32),
grer 5 — gaAl St g1 WRwET Frfal W 9w T - s
mmwaﬁmﬁamﬁwmﬁaﬁwm{a%ﬁwm
Suwd. Hifta fpd W 3g W @ TS afrET @ e W — -
Fyfreifa —~ s sftrgEr afteRar & sofa @ — alRrgaer <9
e wads sriaal ¥ Wik a8 @ W wed, Re arma
oftd SueR € — wRwu s saftmgaer e 9@ o o @ fag
e @ 1 ~ arT 4 3 Fafa aftrgE o B A, e arr s
& g W B 79 aftrpEET, R efafyal F qd § e fee
TR IRw W gl T w1 - yoeff @ dwr qwe @ afida

,ﬁﬁm%gﬁﬁmmfmaﬁﬁﬁegﬁ%w ARET HR |

B Sahayata Upkram (Vishesh Upabandh) Adlumyam, MUPE .

- (32 of 1978), Sectwn 3- Notification issued under section 3 is applicable

other legal proceedings” which includes winding up proceedings - Act
of 1978 in pith and substance falls-under concurrent list, therefore Artlcle ,

~ 2534(2) will be attracted - It-will prevail in the state even if there exists -
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some repugnancy of earlier made law by parliament. (Paras 22,23 & 24)

A GETgar 9umy (fey 9vas) Afefra, 7.4 (1978 T 32),
g7 3 — ORT 3 B Ad W AR "o fafre srdafra’™ w) ang
gidl 2, R giawgs sifarfeat «f wftafaa € — 1978 &1 siffag o
Y R ¥ guadl g & sfwsla amar @, Jmvg aqedw 254(2) aeha
B — ¥el 9@ % gz g qd A fiffa fafyr F g s faaas
g1 W A, ag = § afrardl st

C. Companies Act (1 of 1956), Section 446 - Stay on winding
up proceedings - Section 446 is not attracted in respect of issuance of
notification under Madhya Pradesh Sahayata Upkram (Vishesh
Upabandh) Adhiniyam, 1978. (Para 25)

T FFGHY JTERT (1956 BT 1), GINT 446 — TRGATTT I AR

&7 w7 — AN gETaar SumH (fawiy. susw) aftrfme, 1978 @ s
W B W 9t ARRgET @ G99 ORT 446 i T g .

Cases referred :

, (1987) 3 SCC 99, AIR 1954 SC 340, (1996) 1 SCC 435, (2004) 8
SCC 706, 2002 (2) Maharashtra Law Journal 911, (2011) 5 SCC 553,
(2003) 113 Comp. Cases Page 466, AIR 1988 Ra_]asthan 16, AIR 1978
Calcutta 215.

B.L. Pavecha with Nitin Phadke, for the petitionqr.

H Y. Mehta, for the OL along with OL.

A.K. Sethi with Pourush Ranka, for the respondent.
R.C. Sinhal and D.S. Panwar, for the Allahabad Bank.

ORDER

. PRAKASH SHRIVASTAVA, J. :- .A. N0.4759/2015 has been filed by
the respondent M/s. Plethico Pharmaceuticals Ltd. under Section 5 of Madhya
Pradesh Sahayata Upkram (Vishesh Upbandh) Adhiniyam, 1978 (for short
Act of 1978) seeking suspension/stay of the further proceedings in the present
" company petition till 15.6.2016.

2. OLR 17/20i5 has been filed by the OL with a grievance that the
management of the respondent-Company is not providing the details of the
assets in terms of the order dated 7.4.2015.

i)
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3. In brief, this Company Petition has been filed for winding up of the
respondent-Company under Section 433(e) & (f) read with Section 434 and
439 of the Companies Act, 1956. This Court vide order dated 1.10.2014
had admitted the company petition and vide order dated 7.4.2015 had
appointed the Provisional Liquidator on certain terms and had permitted the
petitioner publication of the Company Petition in terms of Rule 24 and 96 of
the Company (Court) Rules. Since the direction issued by this Court on
7.4.2015 were not complied with, therefore, OLR 17/2015 was filed by the
OL and at this stage respondent Company had filed the application under
Section 5 of the Act of 1978 seeking stay of the proceedings.

4, Shri A.K. Sethi, learned senior counsel for the respondent-Company
pressing . A. No.4759/2015 submits that since the respondent Company has
been declared as relief undertaking under Section 3 of the Act of 1978 vide
Notification dated 16.6.2015, therefore, the proceedings in the present
company petition are to be stayed under Section 5 of the Act. He has further
submitted that the notification under Section 5 has the overriding effect and is
applicable to the winding up proceedings also. He has further submitted that
validity of the notification under Section 5 cannot be examined in these winding
up proceedings and for the same, the proper remedy available to the other
parties is to approach the writ court. He has further submitted that the subject
for which the notification has been issued, falls in the concurrent list Entry 19,
23, 33 & 36 of the Constitution, therefore, question of repugnancy does not
arise and Article 254(2) is attracted and consent of the President is relevant
which has been taken. He has further submitted that Section 466 of the
Companies Act is attracted after passing of the winding up order and that
since issuance of notification is administrative act, therefore, Section 446(2)(d)
of the Companies Act is not attracted.

5. Shri B.L. Pavecha, learned senior counsel appearing for the petitioner
has submitted that the notification dated 16.6.2015 is void and without
jurisdiction, therefore, it is a nullity and this aspect can be examined in collateral
proceedings. He has further submitted that requisite recital about recording
the satisfaction and that respondent is a state industrial undertaking is missing
in the notification and no notification under Section 4 has been issued therefore
Section 6 of Act will not be attracted. He further submits that applying the
principle of ejusdem generis, the words “other legal proceedings™ will take
their colour from the previous word “suit”, therefore, they are required to be
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narrowly construed and notification will not be applicable to the winding up
proceedings. He has further submitted that the subject matter of the notification
is covered by Entry 43, 44 and 45 of the Union List, therefore, Article 254(2)
is not attracted and assent of the President is not relevant, He has also submitted
that the narrow interpretation will save the statute from the vice of repugnancy.
Alternatively he has submitted that even if the notification dated 16.6.2015 is
valid, then also it will not wipe off the order passed by this Court prior to the
issuance of notification and those orders are to be given the full effect.

6. Shri H.Y. Mehta, learned counsel for the OL has submitted that Section
466 of the Companies Act provides for stay of the proceedings and the
conditions of this section is not satisfied, therefore, the proceedings need not
be stayed. He has further submitted that no leave has been taken in terms of
Section 446(2)(d) of the Companies Act before issuance of notification.

7. Thave heard the learned counsel for the parties and perused the record.

8. The respondent-Company is seeking stay of the winding up proceedings
under Section 5 of the Act of 1978 which has been enacted to enable the
State Government to make special provisions for a limited period in respect
of industrial relations, financial obligations and other like matters in relation to
industrial undertaking the running of which is considered essential as a measure
of preventing, or of providing relief against unemployment. Section 2(3), 2(4),
3,4, S'and 6 of the Act which are relevant for present controversy are quoted
below as under :- '

“Section 2-Definitions-

(1) e ok ok ook ok ok ok sl ok kol sk ok o sl ok sk
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(3) “relief undertaking” means a State Industrial
Undertaking in respect of which a declaration under Section 3
is in force;

) “State industrial undertaking” means an industrial
undertaking-- )

(a) which is started or which, or the management of |
which is under any law or agreement acquired or otherwise
taken over by the State Government or by a Government

o

sy
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Company and is run or proposed to be run by or under the
authority of, the State Government or a Government Company;
or.

(b) to which ahy loan, advance, or grant has been
given, or in respect of any loan whereof, a guarantee has been |
given, by the State Government or Government company; or

(c) in resp‘éct of which a notified order under the
Industries (Development and Regulatlon) Act, 1951 (N 0.65
of 1951) is in operation.

Section 3. Declaration of relief lindertaking

. The State Government may, if it is satisfied that it is
necessary or expedient so to do in the public interest, with a
view to enabling the continued running or restarting of a State
Industrial undertaking as a measure of preventing, or of
providing relief against, unemployment, declare, by notification,
that the State industrial undertaking shall, on and from such
date and for such period as may be specified in the notlﬁcatlon
bea rehef undertakmg

Provided that the penod so specified shall not, in the
first instance, exceed one year but may, by a like notification,
be extended, from time to time, by any period not exceeding.
one year at any one time so however, that such periods in the
aggregate shall not exceed [ten years]

‘Se(;:tio'n 4- Application of certain enactments and .
contracts, agreements, etc., to relief undertaking-

“That State Government may, if it is satisfied that it is
necessary or expedient so to do for the purposes specified in
Section 3, direct, by notification,--

(a) that in relation to any relief undertakmg all or any
of the enactments specified in the Schedule to this Act shall

not apply or shall apply with such adaptations whether by way. -

of modification, addition or omission (which does not, however ..
affect the policy of the said enactments), as may be specified
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in such notifications, or ' ' '

(b) that the operation of all or any of the contracts,
assurances of property, agreements, settlements, awards,
standing orders or other instruments in force (to which any
relief undertaking is a party or which may be applicable to any
relief undertaking) immediately before the date on which the
State Industrial undertaking is declared to be a relief
undertaking, shall remain suspended or that all or any of the
rights, privileges, obligations and liabilities accruing or arising
thereunder before the said date, shall remain suspended or
shall be enforceable with such modifications and in such manner
as may be specified in such notification.

Section 5- Suspension of suits or other legal
proceedings against relief undertakings

As from the date specified in the notification under [xxx]
Section 3, no suit or other legal proceeding shall be instituted
or commenced or, if pending, shall be proceeded with against
the industrial undertaking during the period in which it remains
a relief undertaking -any law, usage, custom, contract,
instrument, decree, order, award, settlement or other

_ provisions whatsoever notwithstanding.

Section 6 — Over-riding effect of notification under
Section 4-

A notification issued under Section 4 shall haveeffect
notwithstanding anything to the contrary contained in any other
law, agreement or instrument or any decree ot order of Court,
Tribunal, Officer or other authority.”

9. In the present case thc notification dated 16.6.2015 has been issued
by the State Government under Section 3 of the Act of 1978 declaring the
respondent-Company a relief undertaking for a period of one year from the
date of the notification. Under Section 5 of the Act, from the date of issuance
of notification under Section 3, the suit or other legal proceedings against the
relief undertaking remain suspended.

10.  The Supreme Court in the matter of Binod Mills Co.Ltd, Ujjain (MP)
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Vs. Suresh Chandra Mahaveer Prasad Mantri, Bombay, reported in (1987)
3 SCC 99 considering the object of Section 5 of Act of 1978 has held that
the section seeks to confer benefit to the relief undertaking from the ravages
of litigation and consequent action during the period it remains a relief
undertaking and the said bar operates only till the notifications remains in
operation. The Supreme Court considering the object of the Act has held as
under :-

“9_Itis evident from the above discussion that the High Court
- completely overlooked the purpose of the Act and the limited
period of eperatica of Section 5. It has to be borne in mind
that the Act in question was enacted with a specific purpose.
The preamble to the Act states that the Act has been enacted
"to enable the State Government to make special provisions
for a limited period in respect of industrial relations, financial
obligations and other like matters in relation to industrial
undertakings the running of which is considered essential as a
measure of preventing, or of providing relief against,
unemployment.” It is necessary to note that the State
Govemnment and other financial institutions invest large sums
of money to revive sick units or relief undertakings. The
Government and such institutions are interested in seeing that
the amount so invested are utilised for the purpose of running
the relief undertaking so that it can be gradually revived and
what is more important, to provide continuous employment to
a large number of workers. The Government is interested in
making sure that the relief undertakings do not incur
burdensome debts, engage in costly litigations and consequent
attachment of their machineries and moveables thus gradually
destroying the units completely. The Act has been enacted to.
safeguard the interest of the general public, the workers and
the amounts invested. It is for this purpose that relief was given
to the unit against execution of decrees for a maximum period
of seven years. If creditors of the relief undertakings ingeniously
manage to obtain decrees against them from Courts situated
in areas where the Act is not in operation and thus try to
circumvent the operation of the Act by getting such decrees
- transferred to the area where the Act is in operation and plead.
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that their decrees are saved from the mischief of the Act, such
actions would be to defeat the very purpose of the Act. When
we say this, we do not want to encourage such relief
undertakings not to pay current liabilities. We are only
concerned here with the interpretation of the sections of the
Act. We will presently refer to some of the relevant sections -
and consider their operation both for pre-notification and post-
notification debts.

10,4.8,0.88.84.04.08 00 L EEELEEE4 60,4

26.  If the relief undertakings are not protected by a’
provision like Section 5, the position will be distressing. The
creditors will proceed against them. Their properties and goods
will be attached. The workers will be rendered jobless. In this
case, this unit is said to employ nearly 2,000 workers. The
creditors will not be in a more advantageous position either. If
liquidation proceedings are initiated, the creditors will get only
pro-rate from the sale proceeding of the assets, if creditors
are permitted to proceed against the assets and the products
of the undertaking, that would be detrimental to the heavy
investment made by the State and other financial institutions.
The concert of the Government in enacting this law is thus in
the interest of the large number of workmen employed in these
undertakings and in the revival, if possible, of sick unit. Itis to

- protect them and not to render them unemployed that such
relief undertakings are financed by the State.”

11.  The matter needs to be examined in the 1i ght of the various provisions
of the Act.and the object thereof.

al2.  The first issue which arises for consideration before this Court from
the contentions of counsel for the parties is whether the notification dated
16.6.2015 is without Jurisdiction and is nullity, therefore, it will have no effect
on the present proceedings?

13.  Ttisthe settled position in law that sinée the defect of jurisdiction
. strikes at the very root of the matter, therefore, a notification, order or even a
judgment or decree issued or passed without jurisdiction is a nullity, which
can be established to be invalid even in collateral proceedings. Even the general

&
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rule that the executing court cannot go behind the decree, has the exception’
that a decree suffering from the defect of lack of inherent jurisdiction of the
Court passing it, can be set up as invalid in the execution proceedings. However
there is a distinction between the inherent lack of jurisdiction and erroneous

decision within jurisdiction. For an order passed by an authority or the court
~ without jurisdiction, the defence of nullity can be set up by the party aggrieved

even in collateral proceedings but if the order is erroneous or-illegal though
within jurisdiction, then that is required to be challenged in accordance with
law before the appropriate forum. [See: Kiran Singh and others Vs. Chaman
Paswan and others (AIR 1954 SC 340); STATE OF KERELA VS. M.K.
KUNHIKANNAN NAMBIAR MANJERI MANIKOTH NADUVIL (DEAD)
AND OTHERS (1996) 1 SCC 435, Balvant N. Viswamitra and others Vs.
Yadav Sadashiv Mule (Dead) through LRS and others (2004) 8 SCC 706,

. Apple Finance Ltd. Vs. Mantri Housing and Constructrans Ltd. [2002(2)

Maharashtra Law Journal 9111.

14. . Inthe present case the notification issued under Section 3 of the Act
of 1978 reads as under :- ‘ .

“No.F-10-04/2014/B-XI: Whereas the State Govt. is
satisfied that it is necessary as well as expedient in the public
interest of workers to declare the industrial company namely
M/s. PLETHICO PHARMACEUTICALS LIMITED,
INDORE (M.P.) arelief undertaking with a view to enabling
the continued running of the industrial company as a measure .-
of preventing and of providing relief against unemployment '
and also to safeguard the interest of the labour workmg in the
said industrial company. :

. 2. Now, 'I‘I-IEREFORE in exercise of the power

conferred by Section 3 of the Madhya Pradesh Shayata

~Upkaram (Vishesh Upabandh) ADHINIYAM 1978 (No.32

of 1978) the State Government hereby decares the industrial

.company namely: Ms, PLETHICO PHARMACEUTICALS

* LIMITED, INDORE (M.P.) a relief undertaking for period of
one year with effect from the date of this notification”

15.  Section3 of the Act empowers the State to declare any State industrial
undertakmg as Relief Undertakmg The State undertakmg has been defined
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under sub-section 4 of Section 2 of the Act. Section 2(4)(b) of the Act includes
within the ambit of State industrial undertaking any industrial undertaking to
which any loan, advance or grant has been given or in respect of any loan
whereof, a guarantee has been given by thé State Government or Government
Company. It is the case of the respondent Company that the respondent-
Company has been given loan by the Government companies. The record
reflects that the notification has been issued by accepting the said plea of the
respondent. In such a situation it cannot be held that the State Government
had no jurisdiction to issue the notification dated 16.6.2015 under Section 3
of the Act. Hence I am of the opinion that the notification does not suffer from
the defect of inherent lack of jurisdiction of the State. The issue if the notification
is erroneous or illegal, cannot be examined in these collateral proceedings and
for establishing the same, proper remedy available to the aggrieved parties is
to approach the writ court under Article 226 of the Constitution of India. The
contention of counsel for the petitioner that the notification'has been issued by
the State without recording the satisfaction in terms of Section 3,also cannot
be accepted since a bare reading of the notification reveals that in the opening
part of the notification itself the State has recorded its satisfaction. Whether
the satisfaction is rightly recorded or wrongly recorded, cannot be gone into
in these collateral proceedings, therefore, the petitioner is not entitled to the
benefit of the judgment of the Supreme Coutt in the matter of Radhy Shyam
(Dead) through LRS and others Vs. State o f Uttar Pradesh and others,
reported in (2011) 5 SCC 553. .

16.  The nextissue raised by counsel for the petitioner is that on issuance
of the notification under Section 3, the proceedings in a suit are suspended
under Section 5 and since Section 5 is attracted to “suits or other legal
proceedings” therefore, applying the principle of ejusdem generis word “other
legal proceedings™ will take their colour from the word “suit” and will apply to
the proceedings relating to the suit and not to the present proceedings which
are the winding up proceedings under the Companies Act.

17.  Such a proposition cannot be accepted. The Supreme Court in the
matter of Binod Mills (supra) considering the scope of Section 5 has already
held that Section 5 has a free field of operation unfettered by any limitation.
The Supreme Court while considering the question if the execution proceedings
are included within the meaning “other legal proceedings” under Section 5,
has held as under :- "
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14. . Soread, the object of the section becomes clear. The
section seeks to confer benefit to the relief undertakings from
the ravages of litigation during the period it remains a relief
undertaking. The expression 'decree’ is very material for our
purpose. Inclusion of 'decrees' in the section shows that the
fact that decrees were validly obtained against a relief

“undertaking will not pose any danger to it during the period

the declaration is in force. In other words, the section prevents
execution of a decree validly obtained against the undertaking
during the period mentioned above. That takes us to the
question as to whether the words "other legal proceedings” in
the section would take in execution -proceedings. It is not
disputed that the Section bars institution of suits and starting
of other proceedings. What is disputed is that expression’
"other legal proceedings” will not take in execution
proceedings. The contention is grounded on the general
principle that the execution court cannot go behind a valid
decree and that the execution court cannot, therefore, refuse
to execute it. It is admitted that the decree obtained from the
Bombay High Court is a valid decree. That being so, law
should take its course and execution should proceed. Itis by
virtue of the enabling provisions contained in Sections 40 &
42 of the Civil Procedure Code that this validly obtained decree
got transferred to the Court in Madhya Pradesh. It is contended
that by the mere transfer of this decree in accordance with the
procedural law, its validity does not disappear nor its binding

* force cease to exist. We find difficulty in accepting this

contention. If we are to accept this submission, it would be
rendering section 5 of the Act nugatory and to 258 destroy.
the benefits sought to be conferred by that section. Nobody
questions the validity of the decree. All that is sought to be
done is to suspend its animation for the period mentioned in -

the notification. No Court in Madhya Pradesh can question

its validity, nor can refuse to execute it after the period is over.
To direct execution of the decree in the teeth of Section 5
would be to encourage filing of suits in Courts outside Madhya
Pradesh, secure decrees and defeat the purpose of the Act.
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We do not think that such an abuse is permissible in the face of
Section 5 of the Act. We have, therefore, to answer this
question in favour of the appellant.

15.  For the disposal of this case, we do not think it
necessary to refer to the lengthy discussion made by the High
Court on substantive and procedural law. We have to construe

and interpret the section as it stands. The section is unambiguous -

and full import has to be given to its words and its intent. The
non obstante clause in this section takes within its ambit, all

the decrees passed against the relief undertaking. The bar of
"institution or commencement' takes within its ambit suits or
'other legal proceedings' which include execution petitions
also.”

18. It has been held by the Supreme Court that the Section 5 is
unambiguous and full import has to be given to its words and its intent. Similar
argument advanced in the matte (sic:matter) of Binod Mills (supra) that the
wide construction cahinot be given to the expression “other legal proceedings”,
has been rejected by holding as under :-

“16. An attempt was made by the learned counsel for
the respondent to contend that the expression "other legal
proceedings" cannot take in proceedings to execute validly
obtained decrees. It was further contended that if we give such
a wide construction to the expression "other legal proceedings"
institution of even claims of workers under the Industrial
Disputes Act and other similar beneficial legislations, arising
after the issue of notification, will be barred. On the wording
of the section we feel such a conclusion is inescapable.”

19.  Ithasbeen held by the Supreme Court in Binod Mills (supra) that the

“Section 5 has been enacted with definite object of protecting the relief
undertakings from litigations and consequent actions and the bar contained
therein is absolute, by holding as under :-

“22. If we look into the scheme of the Act and the various
sections, it will be evident that Section 5 is an independent
section uncontrolled by Sections 4, 6 & 7. Sections 4,6 & 7,
deal with suspension or modification of certain remedies, rights
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. etc., stay of proceedings, their revival and continuance. Section
5 does not make any reference to0 Section 4. It had been
enacted with a definite object and that is to protect the relief
undertakings from litigations and consequent actions. The

_ object is clear. The Government wants to relieve such
undertakings from litigative pressure for a period oftime. It is
not a permanentelief. The Government are interested to see
that the investments made by it and other financial institations

~ donot get frittered away by avoidable litigation and other legal
proceedings. The bar contained in Section 5 by way of
suspension of suits or other legal proceedings is thus an
absolute bar but only for the period contemplated by the Act.”

20.  The Bombay High Court in the matter of Baroda Rayon Corporanon
Ltd. Vs. ICICI Ltd. (Debenture Trustees) and others, reported in (2003)
113 Comp.Cases Page 466 relying upon the judgment of Binod Mills (supra)
and considering the provisions of Bombay Relief Undertakings (Special
Provisions) Act, 1958, wherein the court receiver was already appointed in
respect of the properties of the company and receiver had already taken
possession and thereafter the notification under Séction 3 of the Act was
issued, has held that the order of the receiver cannot be enforced against the
properties of the undertaking in Gujarat State so long as the notification is in
force. The Rajasthan High Court also in the matter of M/s Jaysynth Dyechem

- Vs. Mewas Textile Mills Ltd., reported in AIR 1988 Rajasthan 16 considering
_ the provisions of the Rajasthan Relief Undertakings (Special Provisions) Act,

1961 has held that “any proceedings” does not exclude winding up proceedings
and the provisions of the Act is to be given widest amplitude by observingas
under :-

“9,  Sofaras the second contention is concerned,

I may at once state that the expression used by the State
legislature in S.4(b) is of widest amplitude. Legal proceeding
has been explained and the explanation makes it abundantly
clear that the expression would mean, any proceeding before
any Court. Jt cannot be conceived that the words “any
proceeding” excludes the proceedings of winding up and the
~word court exclude the proceeding before the High Court. It
should bé presumed that the State legislature knows that the
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proceeding in the nature of winding up exclusively fall within
the jurisdiction of the High Court under the Companies Act.
That being so, if the legislature had intended to exclude the
proceeding before the High Court, the State legislature would
have made such a provision. The very object of the Act, in
that situation, would have been defeated. Normally industries
are incorporated companies and if the companies winding up
proceeding would have been outside the purview of the Act,
then the whole object of the Act would be defeated. Thus the
submission made on behalf of the creditor petitioners in my
opinion, has no substance that the word legal proceedings
explained is S.4(1)(b) excludes from its scope the proceedings
of winding up before the High Court.”

21.  Hon'ble Justice GP. Singh in his principles of statutory interpretation, 11th
Edition while discussing rule of ejusdem generis has observed as under :-

“The rule of efusdem generis has to be applied with
care and caution. It is not an inviolable rule of law, but it is
only permissible inference in the absence of an indication to
the contrary, and where context and the object and mischief of
the enactment do not require restricted meaning to be attached
to words of general import, it becomes the duty of the courts
to give those words their plain and ordinary meaning. As stated
by LORD SCARMAN: “If the legislative purpose of a statute
is such that a statutory series should be read ejusdem generis,
so be it, the rule is helpful. But, if it is not, the rule is more
likely to defeat than to fulfil the purpose of the statute, The
rule like many other rules of statutory interpretation, is a2 useful
servant but a bad master.” So a narrow construction on the
basis of ejusdem generis rule may have to give way to a
broader construction to give effect to the intention of
Parliament by adopting a purposive construction.”

22.  Considering the aforesaid position in law, judgments as also the object
of the provision and its scope as already been examined by the Supreme
Court in the matter of Binod Mills (supra), I am of the opinion that the
application of the notification under Section 3 cannot be restricted to the
proceedings in a suit but in my considered opinion, the words “other legal



LLR.[2016]M.P. Citi Bank London Branch Vs. Plethico Pharma Ltd. 843
proceedings™ under Section3 will include winding up proceedings also.

23.  The next argument of counsel for the petitioner is that the subject is
covered by Entry 43, 44 and 45 of the Union List and Section 3 is repugnant
to the Central Act i.e. Industrial (Development and Regulation) Act, 1951,
therefore, even the assent of the President will not save it and to avoid the
repugnancy, the principle of reading down should be applied by holding that
the Section 3 is attracted only in the proceedings of a suit. Such a submission
is found to be devoid of any merit in view of the fact that the Act of 1978 has
been enacted to provide reliefto certain categories of industrial undertakings
against unemployment and the Act in pith and substance falls in Entry 23 and
33 of the Concurrent List. The Full Bench of the Calcutta High Court in the
matter of Pushraj Puranmull and another Vs. N. Roy and others, reported
. InAIR 1978 Calentta 215 considering the similar provisions contained in West
Bengal Relief Undertaking (Special Provisions) Act (13 of 1972) whichisa
similar legislation has held that the legislation directly falls under Entry 23 of
List 3. The Rajasthan High Court has also examined this issue in the matter of
M/s Jaysynth Dyechem (supra) while considering the provisions of Rajasthan
Relief Undertaking (Special Provisions) Act, 1961 has held that the true
character of the legislation made by the State Legislature is to make law in
relation to the subjects falling under entries 23 and 33 and although incidentally,
it just impinges upon the proceeding of winding up, which are regulated by
the Companies Act, enacted by the Parliament under entry 43.of List 1 but
this is only the incidental effect and it is not the true nature of the law,

24.  Hence the view taken by this Court above is supported by the Full
Bench judgment of the Calcutta High Court as also the judgment of the
Rajasthan High Court noted above. Since the subject matter of the Act in pith
and substance falls in the Concurrent List, therefore, Article 254(2) will be
attracted and on account of the fact that the Act of 1978 has been enacted
with the consent of the President, it will prevail in the State even if there exists
some repugnancy with the provisions of the earlier law made by the parliament.

25.  Counsel for the OL has also raised an issue that without satisfaction
of the conditions in Section 466 of the Companies Act, the stay cannot be
granted and the leave of this court was not obtained in terms of Section
446(2)(d) of the Companies Act before issuance of notification, but such a
submission cannot be accepted because stay has been sought under Section
5 ofthe Act of 1978. That apart Section 466 relates to the power of tribunal
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to stay winding up proceedings after the order of winding up is passed and
even otherwise it empowers the Court to stay the winding up proceedings on
being satisfied in this regard. So far as the objection relating to not taking
leave under Section 446(2)(d) is concerned, Section 446 is not attracted in
the facts of the present case specially in respect of issuance of notification
under the Act of 1978.

26. Having held that the notification dated 16.6.2015 does not suffer from
the defect of inherent lack of jurisdiction and it is applicable to the winding up
proceedings under the Companies Act, this Court is required to see the effect
of the notification. In the present case, only the notification under Section 3
has been issued and no notification under Section 4 has been issued. The

effect of issuance of notification under Section 3 is that the suits or other legal -

proceedings (which include the winding up proceedings also as held above)
are suspended during the period notification remains effective but such a
notification under Section 3 alone without issuing any notification under Section
4, will not have any effect on the orders already passed in the present winding
up proceedings.

"27.  Learned counsel appearing for the respondent on 24.8.2015 had rightly
admitted before this Court that the orders which are passed prior to the issuance
of the notification are to be complied with. Even otherwise the object of the

_Actand the notification is to provide relief against unemployment. This Court
while passing the order dated 7.4.2015 and appointing the Official Liquidator
of this Court as Provisional Liquidator, has considered the fact that the
respondent-Company is a running concern employing large number of workers,
therefore, to strike the balance between the interest of the petitionercreditor

as also the respondent-Company, this Court had passed following order on

7.4.2015 :-

%, veeeneene This court considering the entire circumstances
of the case has already admitted the winding up petition by
order dated 1/10/2014. Substantial time has lapsed thereafter.
The division bench has already rejected the respondents prayer
for grant of stay.

Counsel for petitioner referring to the order of the
Company Law Board dated 11/2/2015 has expressed the
apprehension that the respondent company may indulge in

»

fa
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alienation of the assets of the company. The said apprehension
is not found to be without any basis. Though, after admitting
the petition, the interest of the petitioner is required to be
protected, but at the same time this court is conscious of the
fact that the respondent company is a running concern employed
large number of workers. Therefore, keeping in view the entire
circumstances of the case, the OL is appointed as provisional
liquidator on the following conditions:- -

[1]  That, the provisional liquidator will take paper
possession of all the assets of the company in liquidation and
prepare an inventory of all the immovable and movable assets
of the company in liquidation and the respondent will extend
full co- operatlon to the OL in this regard,

[2]  The respondent company is permitted to carry

" outits business activity but it is restrained from alienating or

* creating any charge on immovable or movable properties of
the company.

(3] The ;'espondent company will furnish details
of account in respect of sale of its finished product to the OL
on monthly basis. The respondent company will also submit
previous three years audited balance sheet and fixed asset
register to provisional OL within two weeks from today.”

28.  Inview of the legal and factual position noted above, the rcspondent
1s requlred to give effect to the order dated 7.4.2015.

29.  The OL in OLR 17/2015 has alleged that the re5pondent-Company is
not coopcratmg with the OL and is not furnishing the full particulars in pursuance
to the order dated 7.4.2015. The reply to the OLR filed by the respondent
reflects that the direction of this Court has not been complied with in entirety.
The said direction has been issued with a view to permit the respondent to:
run the business activity and at the same time to protect the assets of the
Company from being misappropriated. The above direction is in consonance
with the Scheme and object of the Act of 1978. Hence the dlrectlon isto be
fully comphed with,

30, In these c1rcumstances Thold that by virtue of the notlﬁcauon dated
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16.6.2015 issued under Section 3 of the Act of 1978, the further proceedings
in the present winding up petition are stayed till 16/6/2016. However this
order will not effect the order already passed on 7.4.2015 appointing
Provisional Liquidator on certain conditions prior to issuance of the notification.
To give effect to the order dated 7.4.2015 and to protect the properties, the
respondent-Company is directed to give inspection of books of accounts and
records of the company to the inspecting officer appointed by the Regional
Director/Registrar of Corporate Affairs. The Managing Director and other
Directors and officers of the respondent-Company are also directed to provide/
submit the requisite information and document in this regard to the Inspecting
Officer.

31. OLR17/2015 and I.A. No.4759/2015 are accordingly disposed of.
List after 6 weeks.
C.C. as per rules.
Order accordingly.

LL.R. [2016] M.P., 846
APPELLATE CIVIL
Before Mr. Justice S.K. Gangele & Mr. Justice S.K. Palo
F.A.No0.55/2013 (Gwalior) decided on 17 September, 2014

TARUN KADAM & anr. ...Appellants
Vs. :
STATE OF M.P & anr. ... Respondents

A. Juvenile Justice (Care and Protection of Children) Act
(56 of 2000), Section 41 and Juvenile Justice (Care and Protection of
Children) Rules 2007, Rule 33(5) - Court - Implies - Civil Court - Which
has jurisdiction in the matter of adeption and guardianship, includes,
District Court, Family Court, City Civil Court. (Para6)
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B. Juvenile Justice. (Care and Protection of Children) Act
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(56 of 2000), Section 41 (6) - Jurisdiction - To entertain application for

adoption - Family Court can. : (Para16)
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Cases referred :
2008 Cri.L.J 23 68, 2000 (2) Bombay CR 244

Sankalp Sharma, for the appellant
Raghvendra Dixit, G.A. for the respondent/State.

JUDGMENT

The Judgment . of the Court was delivered by :
S.K. Pavo, J. :- Aggrieved by the order dated 21.8.2012 passed by the
Additional Principal Judge, Family Court, Gwalior in Case No. 08/2012
Guardian & Wards Act, 1890 the plaintiff has filed this appeal under Section
19 of the Family Court Act 1984. '

2. By the impugned order the Additional Principal Judge, Family Court,
Gwalior has rejected the application under Section 7 read with Section 9(4)
of Hindu Adoption and Maintenance Act, 1956."

3. The disputes lies in a narrow compass. The learned Additional Principal
Judge, Family Court Gwalior observing that "Court” in Rule 2 (V) of Madhya
Pradesh Juvenile Justice (Care and Protection of Children) Rules, 2003 means
Court of Principal Civil Court of the District, rejected the application stating
that it has no jurisdiction to try the application.

‘4, The appéllant plaintiff moved an application under Section 7 read

with Section 9(4) of Hindu Adoption and Maintenance Act 1956 for adoption
of (2) F.A. No. 55/2013 the subject a abandoned child who is in the custody
of respondent No.2- Balkalyan Samiti. The same was decided by the impugned
order. Therefore, in this appeal, without going into the merits of the case, we
set to decide the question of jurisdiction only. :

5. . Onbehalfofthe appellant, it is submitted that the leamned Family Court
erred in holding that it hasno jurisdiction, whereas Section 7 (g) of the Family -
Court Act, 1984 clearly indicates that it can decide “a suit or proceeding in
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relation to the guardianship of the person or the custody of, or access to, any
minor”, It has also been submitted that as per sub-section (1) (b) of Section
41 of Juvenile Justice (Care & Protection of Children ) Act, 2000 provides
“to adopt a child of same sex irrespective of the number of living biological
sons or daughters”. It has further fervently argued that the learned Family
- Court while deciding the application relied on the Single Bench judgment of
Kerala High Court in the case of Andreq Mendez & Others Vs. State of
Kerala, 2008 CrilJ 2368, in which judgment of Bombay High Court in the
case of Manuel Theodore D' Souza , 2000(2) Bombay CR 244, has been
followed. In our opinion, it is not the correct view. These cases are
distinguishable from the present case. Hence, the impugned order is liable to
be set aside.

6.  Learned counsel for the appellant also submitted that under the provision
of Section 68 of Juvenile Justice ( Care & Protection of Children ) Act, 2000,
the (3) F.A. No. 55/2013 Central Government has power to frame Rules.
Thus the Central Government has framed The Juvenile Justice ( Care &
Protection of Children) Rules, 2007. In sub-Rule (5) of Rule 33, it is provided
that for the purpose of Section 41 of the Act, "Court" implies “Civil Court
. which has jurisdiction in the matter of adoption and guardianship and may
include the Court of District Court, Family Court, City Civil Court”. These
rules have been framed by the Central Government in the year 2007 and
published in the Gazette of India on 26-10- 2007

7. Itcanbe safely said that in the case of Manuel Theodore D Souza
(supra), the Court had no occasion to refer The Juvenile Justice ( Care &
Protection of Children) Rules, 2007 as it was decided on 27.10.1999. The
learned Single Judge of the Kerala High Court in the case of Andreq Mondez
and others (supra) has followed the decision referred in case of Manuel
T heodore D’ Souza (supra) decided in the year 1999.

8.  Learned counsel for the respondent- State has fairly conceded that
- after framing of The Juvenile Justice (Care & Protection of Ch11drcn) Rules,
" 2007, this dispute has been set at rest. :

9. The Family Courts Act, 1984 has been enacted with a view to'promote
to reconciliation and secure safety, settlement of dispute relating to marriage
and family affairs and for matters connected there with.

10. - Forthe better understanding of the provision we extract Section 7 of
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the Family Courts Act, 1984. ' :

%7, Jurisdiction — (1) Subject to the other prévisions of this
Act, a Family Court shall -

(2)  have and exercise all the jurisdiction exercisable by
any district court or any subordinate civil Court under any
law for the time being in force in respect of suits and proceedings
of the nature referred to in the explanatlon and

()  be deemed, for the purposes of exercising such
jurisdiction under such law, to be a “district court” or, as the
case may be, such subordinate civil court for the ; area to which
the jurisdiction of the Family Court extends”.

11. . For the bettpl; undcrstandmg of the matter in dispute, we also '
reproduce the provision of Sub Rule (5) of the Rule 33 of Juvenile Justice
(Care and Protection of Children) Rules 2007 -

“(5) For the purpose of Section 41 of the Act, 'Court' implies
a Civil Court, which has jurisdiction in matters of adoption
and guardianship and may include the court of the District
Judge, Family Court and City Civil Court”.

12.  Theintend of the legislation clearly shows that the “Family Court™ has
the same jurisdiction wh1ch is exercisable by any Dlstnct Court or any sub-
ordinate Civil Courts. -

13 In Madhya Pradesh, the Family. Courts are estabhshed in dlffcrent
districts but jurisdiction has been restricted to the municipal areas of that place
in which the courts have been established; whereas the District Courts have
jurisdiction to try such cases arising out of the area other than the municipal
area of that district in which the Family Court is cstabhshed

14.  Thatbeing so, the dispute regarding the jurisdiction of Family Court is
now very clear after the enactment of Juvenile Justice (Care and Protectlon
of Chlldren) Rule, 2007. g :

15, Wedescent the view expressed by the learhed :S‘,ingleBénch of Ke;ala
High Court in the case of Andreq Mendez & Others (supra).

16.  We, therefore, find it absolutely safe to.come to a deﬁnﬁé conclusion
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that “Family Court” can have jurisdiction to entertain the application under
Section 41 (6) of Juvenile Justice ( Care & Protection of Children ) Act,
2007(sic:2000).

17.  Before parting with the case, we deem it necessary to circulate copy
of order this to the District Courts and Family Courts so that for such petty
matters the new born kids, abandoned, destitute or similarly situated child,
who has a right to have a family, a name and a nationality, should not be
allowed to remain in the Balkalyan Samiti for such a long time, whereas the
prospective parents are eager to adopt them and to look after them.

18.  Acopy ofthisjudgment be sent to the Registrar General for circulation
to district courts and family courts in the State.

19. ; Accordingly; allow this appeal and set aside the impugned order.
a ' Appeal allowed.

LL.R. j2016] M.P., 850
APPELLATE CIVIL
Before Mr. Justice Jarat Kumar Jain
M.A. No. 1791/2014 (Indore) decided on 15 April, 2015

PRAMOD KUMAR : ...Appellant
Vs,
SAIYAD RAJIY SULTAN & ors. = ...Respondents

A. Civil Procedure Code (5 of 1908), Order 7 Rule 11(d) -
Preliminary issue - When from the averment of the plaint it is clear
that the suit is barred by any law, then plaint can be rejected - But
when disputed question in relation to the issue of limitation is involved,
the Court cannot reject the plaint. (Para 14)
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B. Civil Procedure Code (5 of 1908), Order 14 Rule 2 - Issue
of adverse possession - Mixed question of law and fact - It cannot be
decided without taking evidence. : ' (Para 11)
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C. Civil Procedure Code (5 of 1908), Order 14 Rule 2-
Preliminary issue -Issue of limitation - Is a mixed question of factand
law which can be decided only after framing issues and recording
evidence. . . (Paral4)
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D. ' Limitation Act (36 af 1963), Article 65 - Sult was filed
for possession of lmmovable property - Admittedly the suit is governed
by thls Article. : (Para 10) :
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. E. Limitation Act (36 of 1963), Article 65 - Limitation - -
Provides 12 years of limitation and limitation starts when the possession
of the defqndant becomes adverse to the plaihﬁff. . (Paral0)
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Cases referred : + -

f(2003) 1 SCC 557, 2008 (1) MPLJ 30, AIR 2009 SC 103, 1992 - -
(2) MPJR 281, (2007) 3 SCC 114, (2004) 3 SCC 376, AIR 2008 SC 363,
2006 (1) MPWN 10 (SC), (2006) 5 SCC 658. . '

A.K Sethi with Harish Joshi, for the appellant.
Siraj Khan, for the respondent No. 1.~
None for the respondent Nos.2&3.
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ORDER |

J.K. JaIN, J. :- THIS Misc. Appeal under Order XLIII Rule 1 (u) of
the Code of Civil Procedure [in brief “the Code”] is filed against the judgment
dated 11.08.2014 passed by Second ADJ, Barwani in Civil Appeal No.13-
A/2014, by which set aside the order dated 14.01.2013 passed by Civil Judge,
Class-Il, Rajpur in Civil Suit No.15-A/2012 and the matter was remanded
back to the Trial Court.

-2, Brief facts of this case are that the Respondent No.1/plaintiff has filed
a suit for declaration, possession and mesne profits in respect of Khandhar
and appurtenant land described in para 2 of the plaint [for short “suit property”].
The appellant/defendant No.1 has filed an application under Order-VII Rule
11 of the Code which was allowed and consequently the plaint filed by the
Respondent No.1/plaintiff was rejected. However, the compensatory cost
has not been awarded to the appellant. Then the Respondent No.1/plaintiff
has filed Civil Appeal No.13-A/2014. The appellant/defendant No.1 has also
- filed Civil Appeal No.12-A/2014 against non award of compensatory cost.
Both the appeals were decided by the impugned judgment by which the
appellant's appeal was dismissed; whereas the Respondent No. 1/plaintiff's
- appeal was allowed and the set aside order passed by the Trial Court and the
matter was remanded back to the Trial Court for deciding the suit after framing
the issues and recording the evidence. Being aggrieved with this judgment, the
appellant has filed this appeal

3. Learned Senior Counsel for the appellant submlts that at the time of
considering the application under Order VII Rule 11 of the Code the Court
has to consider the averments made in the plaint and the plea taken by the
defendants in the written-statement would be wholly irrelevant at that stage.
" Therefore,a direction of the learned appellate Court that the application be
decided after framing of the issues and taking evidence is not justified. For
this purpose he placed reliance on the judgment of Hon'ble apex Court in the
case of Saleem Bhai v/s State of Maharashtra [(2003) 1 SCC 557].

4, Learned Senior Counsel for the appellant further submits that -
considering the averments made in the plaint as a whole and considering the
_documents, it is clear that the suit is apparently barred by law of Limitation.
Therefore, the plaint can be rejected in exercise of power under Order VII
Rule 11 (d) of the Code. For this purpose, he placed reliance on the judgment
of Hon'ble apex Court in the case of Hardesh Ores (P) Ltd. v/s Hede &
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5. Learned Senior Counsel for the appellant further submits that the
learned lower appellate Court has committed an error of law in not considering
that the Responderit No.1/plaintiff is claiming the ownership on the basis of
registered sale-deed dated 9/10-04/1985. Therefore, the suit for possession
may be filed within 12 years i.e. up to 08.04.1997. In alternative, it is submitted
that in the earlier Civil Suit No.27-A/1985 decided between the parties on
23.09.1991 it has been held that the Respondent No.1 is owner of the suit
property, but the Respondent No.1 can not interfere with the possession of
the appellant. The Respondent No.1 has filed Civil Appeal No.18-A/1992
which was dismissed on 15.02.1994. However, liberty was granted to the-
Respondent No.1 to initiate appropriate legal proceedings for obtaining
possession. Against which, Respondent No.1 has filed Second Appeal No.157
of 1994 before the High Court which was dismissed on 23.09.1994 for want
of prosecution. Thus, the Respondent No.1 can file civil suit for possession
within 12 years from the appellate Court's judgment (dated 15.02.1994) i.e.
before 15.02.2006; whereas the present suit was filed on 14.08.2012 which
is apparently barred by time. Learned first appellate Court misinterpreted the
provisions of Article 65 of Limitation Act and set-aside the order and rémanded

the matter back to the Trial Court. Therefore, the impugned judgment i is liable
to be set-aside.

6. Itisalso submitted that the smit for declaration of title is governed by
Article 58 of Limitation Act, which prescribes 3 years of limitation. Thus, the
relief sought for declaration is also barred by limitation.

- 7. On the other hand, learned counsel for the Resporident No.1/plaintiff
vehemently opposed the prayer. He submits that the suit for possession is
governed by Article 65 of the Limitation Act and starting point of limitation
- commenced when the possession of the defendant becomes.adverse to the
plaintiff. The question of adverse posisession is a mixed question of law and
fact as held by the Hon'ble apex Cowurt in the case of Hemaji Waghaji Jat
. v/s Bhika Bhai Khengar Bhai and others [AIR 2009 SC 103]. He further
submits that the suit is for possession of immovable property on the basis of
title, therefore, it is not necessary to-calculate the limitation 12 years back
from the date of the suit as held by this Court in the case of Pataria and
others v/s Mst. Chitia and others [1992 (2) MPJR 281]. For this purpose
- he also placed reliance on the judgment of Hon'ble apex Court M. Durai v/s
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Mutthu [(2007) 3 SCC 114]; Basanti Ben Prahladji Naik v/s Somnath
Moolji Bhai Naik [(2004) 3 SCC 376]; and C. Natrajan v/s Ashin Bai and
others [AIR 2008 SC 363].

8. Learned counsel for the Respondent No. 1 firther submits that Hon'ble
apex Court in the case of Popat and Kotecha Property v/s State Bank of
India Staff Association [2006 (1) MPWN 10 (SC)] held that the disputed
questions in regard to limitation cannot be decided at the time of considering
an application filed under Order VII Rule 11 of the Code. In the present case,
the question of limitation is a disputed question and mixed question of law and
fact, therefore, it can not be decided without framing the issues and takmg
evidence. Thus, he supports the impugned judgment.

9. After hearing learned counsel for the parties, perused the record.

10.  The present suit was filed for possession of immovable property on
the basis of title and not merely possessory title. Thus, admittedly the suit is
govemed by Article 65 of Limitation Act. Section 65 of Limitation Act provides
12 years of limitation and limitation starts when the possession of the defendant
becomes adverse to the plaintiff, Thus, the question before this Court, what is
the starting point of limitation for calculating the limitation of 12 years ? As per
the learned Senior Counsel for the appellant, limitation starts on 9/10-04/
1985 when the sale-deed of the suit property executed in favour of Respondent
No.1 and in alternative, the limitation starts on 15.02.1994 when in earlier
litigation between the parties, while dismissing the appeal of Respondent No.1,
first appellate Court granted a liberty to file appropriate proceedings for taking
possession of the suit property. I am unable to convince with the arguments of
learned Senior Counsel for the appellant. The limitation commences from the
date when defendant's possession become adverse as held by this Court in
the case of Pataria and others (supra) and Basanti Ben Prahladji Naik
(supra). Thus, it is clear that starting point of limitation commences from the
date appellant's (defendant's) possess1on become adverse to the Respondent
No.1 (plaintiff).

11.  Adverse possession is a mixed question of law and fact. Therefore, it
cannot be decided without taking evidence. Hon'ble apex Court in the case
Hemaji Waghaji Jat (supra) held “a plea of adverse possession is not a pure
question of law but a blended one of fact and law”.

12. . Hon'ble apex Court in the case of Balasaria Constructioin (P) Ltd.

»
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vs Hanuman Seva Trust [(2006) 5 SCC 658] held as under :-

“8. After hearing counsel for the parties, going
through the plaint, application under Order7 Rule 11 (d)
CPC and the judgments of the trial court and the High Court,
we are of the opinion that the present suit could not be
dismissed as barred by limitation without proper pleadings,
framing of an issue of limitation and taking of evidence.
Question of limitation is a mixed question of law and fact.
Ex facie in the present case on the reading of the plaint it

_ cannot be held that the suit is barred by time.”

14.  Now,Ihave considered the precedence relied upon by learned counsel
counsel for the appellant. Hon'ble Apex Court in the case of Popat and
Kotecha (Supra) considered the judgment of Salim Bhai (Supra) and various
other _]udgmcnts and held that when from the averments of the plaint it is clear
that the suit is barred by any law, then the plaint can be rejected under Order
7 Rule 11 of the C.P.C., but'when disputed question in relation to issue of
limitation is involved, the Court cannot reject the plaint in exercise of powers
under Order 7 Rule 11 of the C.P.C. Another judgment which is relied upon

by learned senior counsel for appellant is the case of Hardesh Ores (Supra).

In this case, Hon'ble Apex Court while dealing with the case of injunction,
held that the case was governed by Article 113 and in that case, no disputed
question in relation to the issue of limitation was involved, whereas in the -
present case, the starting point of limitation can be decided only on the basis
when the possession of appellant (defendant) became adverse to the
Respondent No.1 (plaintiff). This is a mi%ed question of fact and law, therefore,
it cannot be decided only on the basis of plaint allegations. Hence, in the -

present facts, the judgments relied upon by semor counsel for appeliant, are
not helpful to the appellant.

14. ' With the aforesaid discussions,  am of the considered view that in the
present case the ISSUE of limitation is a mixed question of fact and Jaw which
can be decided only after framing issues and recording evidence. Therefore,

the learned first appellate Court rightly set-aside the order of the Trial Court
allowing the application under Order VI Rule 11 (d) of the Code and remanded
back the matter for trial. I, therefore, found no merit in this appeal and the
same is accordingly dismissed. No order as to costs.

Appeal dismissed.
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LL.R. [2016] M.P., 856 .
APPELLATE CIVIL
.Before Mrs. Justice S.R. Waghmare
S.A. No. 323/2011 (Indore) decided on 13 May, 2015

STATE OFM.P. ; ...Appellant
Vs. : o
SHRIMANT TUKOJIRAO PANWAR . ...Respondent

Limitation Act (36 of 1963), Section 5 - Condonation of delay -
Delay has not been properly explained even considering the fact that
the first appeal was dismissed by the lower Court on the ground of
limitation - Colossal delay has occasioned again at the time of filing
the second appeal - Such high handedness and bureaucratic attitude
cannot be permitted at any costs - Appeal dismissed for want of
limitation. (Para 10)
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Cases referred :

(1996) 10 SCC 634, (2009) 13 SCC 192, 2010 (3) MPLJ 351,
(2011) 4 SCC 363.

Pramod Mitha, for the appellant.
Mukul Mandloi, for the respondent.

(Supplied: Paragraph numbers)
ORDER

S.R. ' WAGHMARE, J. :- By this second appeal appellant/State is .
aggrieved by the judgment dated 06.07.2006 passed by the III Additional
District Judge, Dewas in Civil FlrstApp eal No.13-A/06 dismissing the appeal
‘on ground of limitation.

2. Briefly stated the facts of the case are that the order dated 28.02.2003
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was passed by the Revenue Authority Dewas in Revenue Case No.2/A-1/
2001-2002 concerning land survey No.293 area 5.30 acre situated in Ganji
Compound, Dewas. The respondent Shrimant Tukojirao Panwar had filed a
suit under Section 57(3) of Land Revenue Code before the II Civil Judge
Class-II, Dewas for declaration and permanent injunction against the State
Government, claiming the land on his owner ship and that he was in possession
for more than 65 years and had acquired Bhumi Swami rights. The State filed
the written statement before the trial Court and denied the right of the plaintiff
respondent and submitted that the land belonged to the State Government
and was recorded in the Revenue record as Nazul Land and after coming to
the force that MP Land Revenue Code the land vested in the State Government
and the plaintiff respondent had no right title over the same, and it also.
challenged the jurisdiction of the trial Court to try the suit. The trial Court
however, granted the decree of title in favour of the plamtlff and the order
passed by the Revenue Authority, declaring the land to be Nazul land was
quashed. ,

3 Being aggrieved, the appellant-State had filed an appeal before the
I Additional Distfict Judge, Dewas and the appeal was registered as No.13-
A/2006, however the Appellate Court dismissed the appeal on ground of
limitation and hence the present second appeal.

4. Counsel for the appellant-State has candidly admitted that the appeal
was barred by 382 days and the application under Section 5 of Limitation
Acthas been filed for condonation of delay since the time was spent in obtaining
the certified copy and other sanctions and the State has prayed that the delay
be condoned. - .

5. The Appellate Court also considering the fact that the respondent
plaintiff was in possession of land through out, even during the period of
limitation and moreover the State was unable to explain the delay especially
since the judgment and decree were fixed for particular date and prompt
action was not taken and they could not claim lack ofknowledge. Moreover
Counsel placed reliance on the Apex Court judgment Special Tehsildar, Land '
Acquisition, Kerala vs. K.V, Ayisumma (1996) 10 SCC 634, whereby the -
~ Court observed that even the State could be excused, for not filing appropriate
application, since, it was well known that the business of the Government is
always done [eisurely by officers, who had no or evince no personal interest
at different levels and it would be very difficult to explain the day to day delay.
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Counsel submitted that the attitude of the appellate Court in this light was
perverse illegal and ought to be set aside and the appeal should have been
. decided on merit. Counsel] urged that the respondent plaintiff has now been
declared Bhumi Swami over the Government land. The State has undoubtedly

failed to take action promptly but the essential action was taken by Revenue -

Authority by order dated 28.02.2003 and it was fully in accordance with
provisions of law andn this hght the judgment of the trial Court also needed
to set aside. |

6. At this juncture, however Counsel candidly admitted that the present

second appeal is also barred by 1687 days, which is more than four years. He

however is placed reliance in the matter of Special Tehsildar (supra) whereby
the Government was seeking condonation of delay and the Apex Court had
directed that approach of the Court should be pragmatic but not pedantic and
the Government should not be insisted upon to explain each and every day's

delay. Counsel submitted that since several permissions were required for

_ filing the appeal in the present case also and it was not received on time and
the delay has occasioned. Officers and Agencies of the State Government
were moving at a slow pace and as observed by the Court that encumbered
process of pushing the files from table to table and keeping it on the table for
a considerable time was the cause of delay. Counsel submitted that delay in
the present case also be condoned. He further placed reliance in the matter of
State of Karnataka vs. Y. Moideen Kunhi (dead) By LRS. And others (2009)
13 SCC 192, whereby the word 'sufficient cause' was throughly discussed
and the Apex Court held that since there was no element of fraud alleged in
delay against Government officials and persons concerned; penalizing them

and the Government served sufficient fruitful purpose and the Court held that -

the strict proof of compliance and it's proof sometimes fails to bring public
justice and although it also resulted in public mischief by so many delays in
process in filing the appeal.

7. Counsel submitted that in the said case more than 4000 acres of land
was involved and the High Court imposed Rs.10,0000/- (ten lakh) to the
concerned officials and the Apex Court, therefore was inclined to condone
the delay. Counsel submitted that in the present case there was only delay of
1687 days. Finally Counsel placing reliance in the matter of Pyarelal s/o
Puttulal vs. State of M.P. and others 2010 (3) MPLJ, 351, whereby our
own Court was concerned that the public properties being declared as property

of individuals requires a bi-parte decision on merit and the First Appellate _
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Court rightly condoned the delay of so many days by the State éovemment.
Counsel submitted that the application needs to be allowed.

8. ~On considering the above submissions, however I find that the first
appeal itself is barred by 382 days and now the second appeal is barred by
1687 days and delay has not been properly explained. Moreover most
important fact that cannot be marginalized is that the respondent plaintiff has
been in possession of the said land for more than 75 years now and this Court
has even in the matter of Pyarelal (supra) has categorically held that the law
of limitation makes no distinction amongst the State and the Citizens of the _
Country and, therefore, the State has to approach the Court well within
prescribed period of limitation. However when the 'State' as an abstract entity
prays for condonationof delay, the requirement of strict proof sometimes
leads to miscarriage of justice. The approach of the Court should be pragmatic
but not pedantic. :

9. On considering the application for condonation of delay in this light
also, I find that in all the aforesaid cases dealt with limitation as required to be
condoned at certain stage in the first appeal; but this is the second appeal in
which the delay of 1687 days has occasioned. In the first appeal also there
was a delay of 382 days and now in the second appeal also Counsel is praying
for condonation of delay of miore than 1000 days and such negligehcc and
bureaucratic attitude of State can not be accepted,. And moreover in the
present appeal the respondent‘s fundamental right to the property is effected:
more so when person is in possessjon for such along period of 75 years. This
Court in the matter of Chunnilal s/o Shri Sakharam passed in Second Appeal
No0.162/2009 placing reliance on Lanka Venkateswarlu (Dead) vs. State
of Andhra Pradesh and others (2011) 4 SCC 363, held that the discretion
should be exercised systematically and the Court should not override substantial
law of limitation, especially when Court ﬁnds no justification for delay. The
Apex Court was considering the delay of 3703 days condoned by the High
Court. The Apex Court held thus: D

4

“High Court not justified in alloWing applications for
condonation of delay, High Court failed to exercise its -
discretion to condone delay in reasonable impartial and
objective manner. Hence, applications dismissed and
appeal of respondents before High Court held to have
-abated.” - '



860 Bar Association Vs. Shri Satyendra Singh IL.R.[2016]M.P.

10.  Inthisregard also, I find that the application for condonation of delay
cannot be allowed. The delay has not been properly explained in the instant
case, even considering the fact that the first appeal was dismissed by the
lower Court on grounds of limitation; again a colossal delay has occasioned
again at the time of filing this second appeal Such high handedness and
bureaucratic attitude cannot be permitted at any costs. This appeal is, therefore
dismissed for want of limitation. :

11. No costs.

Appeal dismissed.

LL.R. [2016] M.P., 860
CRIMINAL CONTEMPT
Before Mr. Justice PK. Jaiswal & Myr. Justice D.K. Pahwal
Concr. No. 3/2015 (Indore) decided on 24 August, 2015

BAR ASSOCIATION, MANAVAR ...Applicant
Vs. '
SHRISATYENDRA SINGH ' - ...Non-applicant

Contempt of CourtsAct (700f 1971), Secttons 10,15 & 16 - Shri
Jitendra Singh Chouhan, Advocate practicing at Manavar- He appeared
before the Court of Tehsildar - Petition has been filed praying that
respondent Tehsildar has committed criminal contempt of Court by

. insulting and misbehaving with the Advocate by obstructing the

administration of justice, therefore, prayed that he be suitably punished
- Held - A legal practitioner has important duty and obligation to
co-operate with the Court for just and proper administration of justice
- Chouhan without submitting his vakalatnama was seeking adjournment
and shouting in the Court, while Tehsildar was hearing other case -
When Tehsildar asked Shri Chouhan to maintain the decorum of the
Court, he continued shouting there - Tehsildar asked Shri Chouhan,
Advocate to leave the Court does not amount to COnteinpt of Court -
No case is made out against Tehsildar for commlttmg contempt of Court
- Petition dismissed. . (Para9)
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Jerry Lopez, for the applicant.
A K. Sethi W1th Harish Joshi, for the non-applicant.

(Supplied : Paragraph numbers)
ORDER

The Order of the Court was delivered by :
D. K PALIWAL, J. :- Heard ¢

2. ‘This contempt petition has been filed under Section 10 read with
Section 15 and 16 of Contempt of Courts Act.

3. Brief facts are that Shri J 1tendra Singh Chouhan, Advocate practising
at Manawar, District Dhar on 16.7.2014 had appeared before the respondent
Tehsildar in the matter of Hari S/o Dharamiya, R/o Vayal and sought time to
file reply. Advocates Shri Himanshu Bhakt ShnAmlt Sharma and Shri Yogendra .
Singh Tomar were also present in the Court room. The réspondent Tehsildar
questioned Advocate Shri Jitendra Singh Chouhan regarding his power to
appear in the case, upon it Advocate Shri Jitendra Singh Chouhan has submitted
his Vakalatnama, but respondent pointing his finger at Advocate refused to
accept the Vakalatnama. Respondent also told that he shall heat the case at,
4.00 PM and shall accept the Vakalatnamathen only and thereafter thrown
the Vakalatnama and asked Advocate Shni Jitendra Singh Chouhan to get out
from the Court room. The respondent also stated that he shall accept the
Vakalatnaina if he wishes to or he can also reject the Vakalatnama. Shri Jitendra
Singli Chouhan, Advocate' made a complaint against the resporident to the
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Bar Association, Manawar regarding the aforesaid incident. On receipt of the
. complaint the Bar Association called a General Body Meeting and it was
resolved to constitute a Investigating Team consisting of Advocate Shri
D.D.Patidar, Shri H.R.Patidar, Shri K.C.Patidar, Shri N. Choyal and Shri
Siraj Khan to investigate into the matter. The Investigating Team recorded the
statements of witnesses and also sought explanation from respondent, buthe
did not appear or made himself available before the Investigating Team. The

- Investigating Team submitted its report to the Bar Association, which is marked

as Annexure P/2. The respondent too also submitted a complaint dated
16.7.2014 on 17.7.2014 before the Bar Association. The Bar Association,
Manawar on consideration of the report submitted by the Investigating Team
and complaint of the respondent concluded that respondent is obstructing the
Lawyer in carrying out his legal duties during continuance of judicial proceeding,

hence it amounts to criminal contempt and it was resolved by the General

Body to institute contempt, proceedings. The President of Bar Association,
Manawar has applied for consent under Section 15 of the Contempt of Courts
Act, 1971 from the Advocate General, State of Madhya Pradesh and the
~ Advocate General, Madhya Pradesh vide its DO No.17168 dated 26.9.2014
gave his consent to the President, Bar Association, Manawar for instituting
this petition. Thereafter, this petition has been filed praying that the respondent
has committed criminal contempt of Court by insulting and misbehaving with
the Advocate by obstructing the administration of justice, therefore, prayed
that he be suitably punished.

4. In reply respondent denied the allegations. It is denied that Shri Jitendra
Singh Chouhan, Advocate has submitted his Vakalatnama before the.
respondent and respondent has refused to accept the Vakalatnama, It is forther
denied that respondent has pointed his finger at Shri Jitendra Singh Chouhan,
Advocate and-told that he shall appear in the matter at 4.0.0 PM and shall
submit Vakalatnama then only. It is stated that on 16.7.2014 the respondent
was hearing the revenue mater (sic: matter) in his Court at about 2.45 PM
Shri Jitendra Singh Chouhan, Advocate appeared in the Court and sought
time for filing reply till then no Vakalatnama has been filed by Shri Jitendra
Singh Chouhan, Advocate on behalf of Shri Hari S/0 Dharamiya. In the
meantime Shri Jitendra Singh Chouhan, Advocate started shouting in the Court
of respondent. When respondent was taking up some another matter, but

‘complainant of the case and Shri Jitendra Singh Chouhan, Advocate had started
di'scussing the matter in a shouting language. Respondent made both of them

a
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understand that they will not shout each other in such a fashion and maintain
decorum of the Court. On this Shri Jitendra Singh Chouhan, Advocate
continued to shout in the Court as a result of which not only the Court, but
other parties present in the Court and the Court staff were disturbed. The
respondent has again tried to make Shri Jitendra Singh Chouhan, Advocate
understand that he should maintain decorum of the Court and did not shout,
-but he continued shouting. In the circumstances the respondent asked Shri
Jitendra Singh Chouhan , Advocate to go out of the Court so that the decorum
shall be maintained. The respondent has been found that no Vakalatnama has
been filed by Shri Jitendra Singh Chouhan, Advocate in the matter: It is firther
stated that on 16.7.2014 itself respondent has sent a letter to the Bar
Association and also endorsed a copy to the SDO(R), Manawar as well as
the Chairman of the State Bar Council. It is stafed that the respondent was
performing the quasi judicial work, therefore, every Advocate including Shri
-Jitendra Singh Chouhan, Advocate was required to maintain the decorum of
the Court and if it was not maintained then ask the person concerned to maintain
decorum of the Court, which cannot amount to contempt of Court. It is stated
that there is no factual and legal force in this petition and it deserves to be
dismissed. It is, therefore, prayed that the same may be dismissed with costs.

S. We have considered the submissions made by learned counsel for the
parties. The complaint made by Shri Jitendra Singh Chouhan, Advocate to )
the Adhyakh ( sic: Adhyaksh) Bar Association, Manawar (Annexure P/1)
reveals that he appeared at 2-30 p.m. On 16/07/14 along with his client, He
and his client sought adjournment from Tehsildar. Tehsildar Satyendra Singh
told that his power has not been filed, then he filed the power Shri Satyendra
Singh refused to accept his power pointing a finger towards him and told that
case be taken at 4-00 PM and then he would accept the power. He also
asked, to leave the Court and thrown his power in air and thus misbehaved
with him. Itis further mentioned that Shri Satyendra Singh used to drink cold
drink and also eat Alubada, Kachouri and Sev during the course of the case
in the dais whichis against the dignity of the Court and, thus, he has committed
Contempt of Court. A committee of Advocates have enquired into the complaint
and submitted its report.-On perusal of report (Ex.P/2) it appears that during
enquiry, statement of Shri Jitendra Singh Chouhan, Advocate, Shri Himanshu
Bhakt, Advocate Shri Amit Sharma, Advocate and Shri Yogendra Singh Tomar,
Advocate were recorded. It is also mentioned that members ofthe committee
went to the office of the Tehsildar, Manawar to collect the information. They
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were informed that Shri Satyendra Singh is out of station. It is mentioned that
on the basis of the statements recorded by the committee, it is proposed that
Satyendra Singh has committed Contempt of Court. Hence, proceeding be
initiated against him.

6. From perusal of copies of statements recorded by the committée, it appears
that Shri Jitendra Singh, Advocate hasrepeated the allegations made in his complaint.
Shri Himanshu Bhakt, Advocate, Shri Amit, Sharma, Advocate and Shri Yogendra
'Singh Tomar, Advocate have supported the statement of Shri Jitendra Singh Chouhan,
Advocate. Ttis surprising that the committee has not recorded the statements of any
other person present in the Court at the time of hearing, Only the statements of members
of BarAssociation have been recorded. No anynotice has been givento respondent
to appear or submit his reply by the investigating team. It is also pertinent to mention
that ifit is assumed that Satyendra Singh was not available on 17/07/14, itis expected
from the committee to wait for some time to getthe version of Satyendra Singh regarding
the allegations made by Shri Jitendra Singh against respondent and without knowing
his stand, the report has been submitted which is against the well established principles
of natural justice. It isalso pertinent to mention that the report (Annexure P/2) shows
that no finding has been recorded how Shri Satyendra Singh has committed the
Contempt of Court.

7. Respondent Shri Satyendra Smgh had denied the allegations made by
Shri Jitendra Singh Chouhan, Adv. and stated that on 16/07/14, respondent
was hearing the revenue matter in his Court, at about 2-45 P.M. Shri Jitendra
Singh Chouhan, Advecate appeared in the Court and sought time for filing
reply, till then no Vakalatnama has been filed by Shri Jitendra Singh Chouhan,
Advocate on behalf of Shri Hari S/o0 Dharamiya. In the meantiine, Shri Jitendra
Singh Chouhan started shouting in the Court of respondent. When respondent
was taking up some another matter, complainant of the case and Shri Jitendra
Singh Chouhan, Advocate started discussing the matter in shouting language.
Respondent made both of them understand that they will not shout each other
and maintain the decorum of the Court. On this, Shri Jitendra Singh Chouhan,
Advocate continued to shout in the Court. As a result of which, not only the
Court, but other parties present in the Court and the Court staff were disturbed.
Looking to such situation, it appeared that there may be fighting in the Court
between complainant and Shri Jitendra Singh Chouhan, Advocate. The
respondent asked the:Advocate to go out of the Court so that the decorum of
the Court shall be maintained. Itis further stated that on 16/07/14, respondent
has sent a letter to the petitioner Association.

L8]

]
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8. On perusal of the copy of the letter addressed by the respondent to
Adhyaksh, Bar Association, Manawar, it appears that it has been sent on
16/07/14 mentioning the facts stated above. Respondent has filed his affidavit
and no counter affidavit has been filed therefore, there is no reason to disbelieve
the version of the respondent. ' '

9. Alegal practitioner has important duty and obli gation to co-operate
with the Court for just and proper administration of justice. Considering the
fact that respondent without submitting ‘his Vakalatnama was seeking
adjournment and shouting in the court while respondent was hearing other
case and when respondent asked Shri Jitendra Singh Chouhan, Advocate to
maintain the decorum of court, Shri Jitendra Singh Chouhan, Advocate
continued shouting, in such circumstances, in our opinion the respondent asking
Shri Jitendra Singh to leave the court does not amount t6 contempt of Court.

10.  Inview ofthe aforesaid, we find that no case is made out against the
respondent for committing Contempt of Court.

11.  Consequently, this petition is dismissed.
12. Rule Nishi, if any, be disc}iarged.
C.c. as perrules,
_ Petition Jismissed.
LLR. [2016] M.P., 865 |
CRIMINAL REVISION

Before Mr. Justice U.C. Maheshwari
Cr.Rev. No. 367/2012 (Jabalpur) decided on 4 February, 2014

SADHNAPANDEY (SMT.) : ...Applicant
Vs. : '
P.C. JAIN ' ’ ...Non-applicant

A. Negotiable Instruments Act (26 of 1881), Section 138 and
Evidence Act (1 of 1872), Section 45 - Examination of signature by hand
writing expert- Dishonor of cheque on the ground of insufficient fund and
not on ground of difference of signature - Not permissible. (Para5)
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B.  Negotiable Instruments Act (26 of 1881), Section 138 and
Evidence Act (1 of 1872), Section 45 - Dishonor of cheque - Defence -

Difference of signature - Not taken in reply of demand notice - Nor.. .

cross- examined complainant's witnesses on such specific defence -
Not available. (Para5)
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_ C. Negotiable Instruments Act (26 of 1881), Section 138 and
Evidence Act (1 of 1872), Section 45 - Defence - The grounds which are not
sub]ect matter of the case, could not be permitted toraise. - (Para5)
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Cases referred :

AIR 1999 SC 2222, 2007 Cri.L.J. 2312, Vol-IV (2008) BC 673.

Ashish Shroti, for the applicant.
- Shobhit Aditya, for the non-applicant.

- ORDER

U.C. MAHESHWARI, :- The appllcant accused has preferred this
revision under Section 397 of Cr. P. C. being aggrieved by the order dated
©17.11.2011 passed by 7th Additional District Judge, Bhopal allowing the
revision of the respondent and reversing the order dated 7.7.2011 passed by
the Judicial Magistrate First Class, Bhopal in Criminal Case No.18427/2008,
instituted by the respondent to prosecute the applicant under Section 138 of
Negotiable Instruments Act (in short “the Act™), allowing his application filed
under Section 45 of Evidenice Act to get examine her alleged signature on the

.cheque in dispute from the hand writing expert and dismissed such application.

2..  The facts -giving rise to this revision in short are that the applicant
herein to pay the consideration had given the impugned cheque to the

-

| i



LL.R.[2016]M.P. Sadhna Pandey Vs, P.C. Jain - 867

respondent. The respondent deposited the same with his banker for collection

“but was returned to him with the memo of his banker with endorsement that:

same has been dishonored due to insufficient fund, on which after complying

~ the technical provisions of Section 138 and other related provisions of the

Act the respondent had filed the impugned complaint against the applicant, in
which the cognizance of Section138 of the Act was taken against the applicant
and after his appearance the plea was recorded, he abjured the guilt, on which
the trial was passed. After recording the evidence of the respondent the
impugned application of Section 45 of Evidence Act was filed on behalf of the
applicant with a prayer to get examine her signature on the cheque through

- hand writing expert. Such application was.opposed by the respondents saying

that such defence being not taken at any earlier stage either in response of
demand notice or in the cross-examination of respondent's witnesses, is not -
available to the applicant. Such prayer is also opposed on the ground that

cheque was not dishonored by the banker of the applicant on such ground of
difference of the signature but the same was dishonored only on the ground of
insufficient fund, so the examination of signature of the applicant on the cheque

from the hand writing expert is neither necessary nor could be permitted. On .
consideration the impugned application was allowed by the trial Court and

applicant was permitted to get examine her signature of the cheque from the

hand writing expert, on which the respondent had filed the criminal revision

before the Sessions Court. After extending the opportunity of hearing to the

parties on consideration vide impugned order dated 17.11.2011 by holding

that cheque being dishonored only on the ground of insufficiency of fund and

not on difference of the signature of the applicant, the examination of such

cheque from hand writing expert is not necessary the revision was allowed

and by setting aside the order of the trial court the impugned application of
the applicant was dismissed on which the applicant has come to this court

with a prayer to set aside the order of the revisional court by restoring the

order of trial court. :

3. The applicant's counsel after taking me through the revision memo
along with the impugned order argued that although the impugned cheque
was dishonored on the ground of insufficiency of fund and not on difference
of the signature of the applicant but the applicant has a right to take all the
available defence. In such premises the impugned application to get examine
the signature from the expert was rightly allowed by the trial Court and no
error of jurisdiction was committed. He further said that in any case the order

-~
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of the trial court could not be interfered by the appellate Court'under the
- revisional jurisdiction because the same was passed by the trial Court under
its vested discretionary jurisdiction. In continuation, he said that if she is not
permitted to examine the cheque from expert then she would be deprived to
defend the matter on material and important defence regarding difference of
the signature on the cheque and prayed to set aside the impugned order of the
revisional Court by restoring the order of the trial court by admitting and
allowing this revision.

4, Responding the aforesaid arguments.by justifying the impugned order
of the revisional court Shii Shobhit Aditya, learned counsel for the respondent
said that the same being passed on proper appreciation of the available factual
matrix and existing legal position is in inconformity with law, it does not require
any interference at this stage. In continuation he said that on taking into
consideration the provision of presumption enumerated under Section 118,
119 and 120 of the Act the aforesaid defence is not available to the applicant.
He also said that the impugned cheque was dishonored by the banker of the
applicant on the ground of insufficiency of fund then other ground raised by
the applicant regarding difference of signature on the cheque is not required
any consideration, as the impugned cheque was neither dishonored on such
ground nor the case of the respondent is based on such ground therefore,
such defence is not available to the applicant and in such premises, the applicant
could not be permitted to to get examine the signature of the applicant on the
cheque from hand writing expert. In support of such contention he also place
his reliance on the decision of the Apex Court in the mattér of L. C. Goyal V.
Mrs. Suresh Joshi and orsreported in AIR 1999 S. C. 2222, so also on the

. case law of Karnataka High Court in the matter of H. M. Satish Vs. B. N.
Ashok reported in 2007 Cri. L. J. 2312 and the case law of Andhra Pradesh
High Court in the matter of Manda Syhamsundra Vs, Kurella Anjaneyachari
& anr. reported in Vol- IV (2008) BC 673 and prayed for dismissal of this
revision. T '

5. Having heard the counsel at length, keeping in view-their arguments in
order to decide the controversy, I have carefully gone through the revision
memo as well as the impugned order of the revisional Court. On perusing
such order, | have gathered the information that the impugned cheque given
by the applicant to the respondent to pay the due consideration was dishonored
by the banker of the applicant on the ground of insufficiency of fund and not
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on any other ground. I have not found any reply of the applicant, given by him
to the respondent, in response of his demand notice given to her before filing -
the complaint, to show that such defence regarding difference of signature on
the cheque was taken by her at the initial stage. Even in the cross-examination
of the respondent's witnesses before the trial Court no such specific defence
was put forth on behalf of the applicant. The impugnéd complaint was filed by
the respondent only on the ground of dishonoring the cheque on account of
insufficiency of fund and not on the ground of difference of signature of the
applicant. As such the grounds which are not the subject matter of the case
could not be permitted to raise in the defence. In the case at hand when the
banker of the applicaut itself has not dishonored the cheque on the ground of
difference of the signature then the applicant/ accused could not take such
defence. The applicant has only right to defend the case on the ground of

~ insufficiency of fund and rebut the evidence of the respondent adduced on

such count. In such premises the applicant could not be permitted to get
examine her signature on the cheque from hand writing expert. So, in such
premises the trial court had committed grave error in allowing the impugned
application of the applicant but on consideration the revisional Court has rightly
rectified such error by setting aside the order of the trial Court and dismissing
such application by allowing the revision of the respondent. My aforesaid
approach is fully fortified by the decision of the Apex Court in the matter of

. L. C. Goyal (Supra), in which it was held as under:

(2) Dishonoring of the cheque issued by the appellant Ex.C/4
by the bank on account of insufficient fund in the account of
the appellant.

The complainant alleged that when the appellant realized that
the complainant has come to know that he has misappropriated
a sum of Rs. 25,491/-, he gave a cheque for a sum of Rs.
38,000/- which is Ext.C-4. The said cheque was drawn on
UCO Bank and the same was deposited in the Central Bank
of India in the account of Union, viz., Siemens Employees
Union, New Delhi. But the said cheque was dishonored due
to insufficient funds. The appellant denied his signature on Ext.
C-4 and contended that his signature was forged by the
complainant. It is in this context that it was urged before the
Bar Council of India that some hand-writing expert be examined
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in order to find out the genuineness of the signature on Ext.

C-4. As stated above, the cheque bounced not on account of
the fact that the si ignature on Ext. C-4 was not tallying with the
specimen signature of the appellant kept with the Bank, but on
account of insufficient funds. Had the signature on Ext. C-4
been different, the bank would have returned the same with
the remark that the signature on Ext. C-4 was not tallying with
the appellants specimen signature kept with the bank. The
memos Ext. C-6 and Ext, C-8 issued by the bank clearly show

that signature of the appellant on Ext. C-4 was not objected -

to by the bank, but the same was returned with the remark
insufficient fund. This circumstance shows that the signature
on Ext. C-4 was that of the appellant.

4) No reply to the notices (Exts.C-12 and C-13) dated 9.6.93

and 11.1.93, respectively.

The complainant sent two notices on behalf of M/s Siemens
Union to the appellant wherein she inter alia alleged, that a

sum of Rs. 25,102/- was misappropriated by the appellant .

under the pretext of payment of the court fee for the suit filed
by the plaintiffs, that the appellant did not press the application
for injunction, and that the appellant misled the complainant as

regards the progress of the case. These notices were notreplied

to by the appellant which is a material circumstance against
the appellant when, receipt of the nofices sent to him have
been admitted.

5)No FIR lodged with regard to theft of the cheque book.
The case set up by the appellant before the Bar Council was
that, in fact, the complainant somehow managed to get his
cheque book and she after forging his signature on one of the
leaf presented the same to the bank for payment. If it was
true, why did the appellant not Jodge any FIR with the Tilak
Marg Police Station regarding theft of the cheque book.
However, it was subsequently explained by the-appellant that
he did send a letter to the SHO of the said Police Station. But,

* innormal course, FIR is not lodged by letter at the first instance.
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6.

. Moreover, SHO, Tilak Marg Police Station gave a certificate

Ext. C-14, to the effect that he did not receive any registered
letter or report from the appellant regarding theft of his cheque
book.

“5. These established circumstances stated above, clearly
show that the signature on Exts. C-1, C-2 and C-4 were that
of the appellant himself. Moreover, during the course of hearing
of the case, we ourselves examined and compared the admitted
signature of the appellant with that of Ext. C-4 leaving nothing
to chance lest any injustice is caused to the appellant. On
comparison, we found striking similarity between the admitted
signature and that of the disputed one and there is no reason
to doubt the genuineness of the signature on Ext. C-4, The
circumstances established in the present case speak for
themselves and candidly point out towards the misconduct
committed by the appellant. When the established
circumstantial evidence is so patent that it leads to only one
conclusion that the signature on Ext. C-4 was not forged; there
was no need for an opinion of a hand writing expert. We are,
therefore, satisfied that the established circumstantial evidence
as well as the documentary evidence in the present case show
that the allegations of the complainant were well substantiated
and in such circumstances of the case, the Bar Council of India
was justified in declining to summon a hand-writing expert for
finding out the genuineness of the signature on Ext. C-4.”
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Subsequently such case law was followed by the Karnataka High
Court in the matter of H. M. Satish (Supra), in which it was held as under:

7. In the case of denial of signature of drawer of a cheque,
the best witness would be the concerned Bank Manager and

not a hand writing expert The learned Magistrate has allowed

the application solely on the ground that the accused would
be put to greater hardship if the application weré rejected.
The learned magistrate has not appreciated the facts on record
while allowing the application. It is useful to refer to the decision
of the Hon'ble Apex court rendered in L.C. Goyal v. Mrs.
SureshJoshi and Ors. Has observed in para 8 of its judgment
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as under that

...the cheque bounced not on account of the fact that
the appellant of Ext.C-4 was not talking with the
specimen signature of the appellant kept with the bank,
but on account of insufficient funds. Had the signature
on Ext C-4 been different, the bank would have returned
the same with the remark that the signature on Ext C-4
wasnot tallying with the appellant's specimen signature
kept with the bank. The memos Ext. C-6 and Ext.C-8
issued by the bank clearly show that the signature of
the appellant on Ext.C~4 was not objected to by the
bank, but the same was returned with the remark
“insufficient funds". This circumstances shows that the
signature of Ext.C-4 was that of the appellant.

8. The above said decision is applicable on all the fours to
the case on hand and the impugned order is not sustainable in
law and the same calls for interference by this Court.

9. In the result, the Revision Petition is allowed and the

- impugned older dated 21.7.2006 made in CC No. 937/2005

on the file of IMFC at Mudigere, is set aside, and the

application filed by the accused under Section 45 of the Indian

- Evidence Act is dismissed. The learned Magistrate is directed

. todispose of the criminal case, in accordance with law, within
3 months from the date of receipt of this order.

7. Aforesaid decision of the Apex Court was further followed by the
Andhra Pradesh High Court in the matter of Manda Syamsundra (Supra),
and the application of the accused concerned filed under Section 45 of the
Evidence Act was dismissed by following verdicts:

“5.  Inthelight of the above decision and in the light of the
return of the cheque not on the ground of signature not tallying,
no purpose will be served in sending the documents to the
handwriting expert and there are no grounds to interfere with
the order of the Lower Court.”

8.  Inthelight of aforesaid legal position, in the available factual matrix of
the impugned case, as discussed above, I have not found any illegality,
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irregularity or anything against propriety of law in the impugned order of the
revisional Court setting a side the order of the trial court and dismissing the
application of the applicant filed under Section 45 of the Evidence Act,

9. In view of the aforesaid discussion, I have not found any merits in this
revision, consequently, by affirming the impugned order of the revisional Court,
- the same is hereby dismissed. However, the trial court is directed to proceed-
with the trial in accordance with law and take an endeavor to conclude the
same as early as possible probably within three months from the date of
receiving the copy of this order under intimation to this court.

10. Revisionis dismissed as indicated above.

Revision dismissed.

LL.R. [2016] M.P., 873
CRIMINAL REVISION
' Before Mr. Justice S.K. Palo
Cr.Rev. No. 930/2014 (Gwalior) decided on 9 December, 2014

SONERAM RATHORE _...Applicant
Vs. -
STATE OF M.P. & ors. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 311 -
Recalling of witness - Held - No application which will tantamount to
the filling up the lacunae of the case could be permitted.  (Para10)
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Cases referred :
2002 Cr.L.J 794, AIR 1980 SC 1314.

Mahesh Goyal, for the applicant. o
Neelesh Tomar, P.L. for the non-applicant/State.

ORDER

S.K. PaLo, J. :- This revision under Section 397 read with Section
401 of Cr.P.C has been filed challenging the legality, validity and propriety of
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the impugned order dated 31.10.2014 passed by the Il ASJ ,Sabalgarhin ST

No. 63/2013, by which the application under Section 311 of CL.P.C for
re-calling the witness has been rejected.

2. The facts just necessary for disposal of the case are that; .

the petitioner is accused in ST No. 63/13 and facing charge under
Section 376 of IPC. During the trial, PW-1, prosecutrix was examined on
17.5.2013. PW-2 Darshan was examined on 18.6.201 3, PW-3, Dr. Archna
has been examined on 19.6.2013.

3. The petitioner / accused filed an application under Section 311 of
Cr.P.C dated 2509/2014 which was decided by the impugned order dated
31.10.2014 by the trial Court. The petitioner accused submitted that during
the examination of prosecutrix some important questions could not be asked
by Advocate Shri A K. Shrivastava. Therefore, her cross examination could
not be conducted properly and effectively. The mistake committed by the
counsel has to be corrected. Now, the petitioner accused has changed his
counsel. Now, the petitioner is represented by Shri Puran Singh Yadav,
Advocate. Therefore; the prosecutrix be re-called for further cross examination.
Itis also stated that, because of altercation regarding partition, the prosecutrix
and her husband Darshan lodged reports on 12.12.2012 and on 5.12.2012
at Police Station, Sabalgarh, on the basis of which Crime No. 129/12 was
registered for the offence under Sections 151,107, 116 (3) of IPC and on
5..12.2012 the petitioner accused was arrested from his house by the Police
Sabalgarh. He was released on bail on 6.12.2012 at 7-PM from the Jail

Sabalgarh. Therefore, on this point questions could not be asked to the .

prosecutrix. The alleged incident said to have taken place on 6.6.2012. The
petitioner, therefore, prayed for re-calling the prosecutrix for furthgr cross
examination,

4. The learned trial Court vide its impugned order rejected the prayer,
* stating that enough opportunities were granted to the accused petitioner and

permission cannot bé granted for further cross examination of prosecutrix
PW-1 hence, application is rejected.

5. Thelearned counsel for the petitioner argued that section 311 of CtP.C
provides re-calling of the witness, it is essential for just decision of the case,
re-call and re-cross examination of prosecutrix specifically mentioned in the
application ¢an prove him innocent. Therefore, the impugned order be set
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aside and it be directed to the Trial Court to recall the prosecutrix for re-
cross-examination. -

6. On behalf of the State, learned PL submitted that the order impugned
is proper in the eyes of law, proper opportunity were provided to the petitioner
to cross examination the prosecutrix. Prosecutrix (PW-1) was cross examined
on 17.6.2013. Subsequently, again on 21.5.2013 the prosecutrix was
elaborately cross examined by the learned counsel Shri Anil Kumar
Shrivastava. Therefore, enough opportunities were granted to the petitioner.
Case was further adjourned for examination of accused and at the belated
stage such application was filed which is intended to fill up the lacuna. That
being so, the impugned order does not call for any interference.

7. Section 311 of Cr. P.C. Provides for recalling of witness at any stage
of the trial, to prevent the failure of justice and gives wide discretion to the
Court. The power conferred under Section 311 of Cr.P.C should be invoked
by the Court only for the ends of justice.

8. This provision to recall witness or to re examine or further cross
examination can be used if it is necessary in the interest of justice. The same
has to be exercised after taking into consideration the facts and circumstance
of each case.

9. Where the prosecution witness is over, an application by the accused
for recalling the prosecution witness for further cross examination was nothing
but abuse of process of law, the rejection of the application by the Court was
held proper in the case of Popatlal Jethabhai Shah Vs. State of Maharashtra,
2002 Cr.L..J 794. The Hon'ble Apex Court in “ State of Rajasthan Vs. Daulat
Ram AIR 1980 SC 1314 has observed that;

“The discretion cannot be allowed to be used to fill up the
gaps in the evidence of a party who seeks recourse to the use -
of this provision” )

10.  Inthe present case also after a lapse of six months, when the case
was proceeded for examination of accused to fill up the lacuna, the application
has been filed under Section 311 of Cr.P.C. No application which will
tantamount to the filling in the lacunae of the case could be permitted. Therefore,
the evidence being sought to be introduced by the defense after a lapse of six
months to fill up lacuna is not permissible. Otherwise also the petitioner accused
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can enter into its defense and substantiate the same by evidence relating to
release from the custody on 6.12.2012 by filing proper documents, Therefore,
no prejudice will be caused to the petitioner accused.

11. Inthe case of Popatlal Jethabhai Shah (supra), it is held that, where
application for recalling of the prosecution witness was filed on the ground
that the new counsel had been engaged, as the earlier counsel could not elicit

some material contradictions, the application not being bona fide was
disallowed.

12.  Inview ofthe above circumstance and looking to the legal aspects of
the case, the petition sans merits and is hereby dismissed.

Petition dismissed.

L.L.R. [2016] M_.P., 876
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr. Rev. No. 200/2015 (Jabalpur) decided on 16 September, 2015

SHIVKUMAR GUPTA ...Applicant
Vs. )
STATE OF M.P. . ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 397/401 -
Quashing of charge - Police seized 32 bottles of Cosome and 38 bottles
of Codex syrup from the possession of co-accused - It is alleged that
the same were supplied by the applicant to co-accused for Sale -
Question for consideration is that whether above drugs fall within the
ambit of "Manufactured drug" or "Psychotropic substance" punishable
u/s 8(b) r/w section 21(b) of the NDPS Act - Held - Since both syrups
contained Codeine Phosphate in proportion of 10 milligrams per 5
millilitres means 10 milligrams per dose unit, which is permissible in
view of Entry No. 35 of the Notification - Same does not fall within the
ambit of manufactured drug - Therefore, even if the entire allegation
and documents filed with charge sheet are taken at their face value
and true, no offence as alleged is made out - Applicant is discharged -
Revision petition allowed. (Paras 10, 11, 16 & 18)°
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Cases referred :

’

1996 CRI.L.J. 3329, 1997 CRLL.J. 3104, 1998 CRLL.J. 1460.

B.K. Vaishya, for the appliéant.
K.S. Patel, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :~ This criminal revision filed on behalf of applicant
Shiv Kumar Gupta, is directed against the order dated 22-12-2014 passed
by Special Judge under Narcotic Drugs and Psychotropic Substances Act,
1985, (hereinafter referred in the order as “the Act ™), Sidhi, in Special Case
No.12/2014, whereby a charge under section 8 (b) read with section 21 (b)
of the Act, was framed against applicant Shiv Kumar Gupta and two other
co-accused persons Vidya Charan Shukla and Ajay Kumar Rawat.

2. Shorn of details, the prosecution case may be stated thus:.On
25-11-2014, Inspector Manish Mishra of P.S. Kotwali, Sidhi, received
information from an informer that accused persons Vidya Charan and Ajay
are sitting in a Tata Super Loading Vehicle No.MP-55-GA-2257 with
Psychotropic drugs for sale for being used for the purpose of intoxication.
After completing necessary formalities, they reached the place mentioned by
the informer near Gala Mandi Sidhi and raided the vehicle. Accused persons
Vidya Charan Shukla and Ajay Rawat were sitting in the vehicle with 32 bottles
of Cosome LCD syrup and 38 bottles of Codex syrup in.an old white bag.
Each bottle contained 100 milliliters of syrup. It was recorded on the label of
each bottle that each 5 milliliters of cough syrup contained 10 milligrams of
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Codeine Phosphate. As such, each bottle of syrup contained 2 milligrams of
Codeine Phosphate and 70 bottles of cough syrup contained 14 grams of
psychotropic substance Codeine Phosphate.

3. Ori inquiry, accused persons Shiv Kumar Gupta and Ajay Kumar Rawat
informed that Vidyacharan runs a medical shop in the name and style of Vidya
Medical Store at Sidhi and Aj ay was his driver. They were sitting in the vehicle
with the bottles of the syrup for sale to the addicts, who purchased bottles of
syrup for the purpose of intoxication, paying Rs.100/- for each bottle. They
also informed that the bottles of cough syrup were supplied to them by applicant
Shiv Kumar Gupta, who runs a Medical Store in the name of his father, called
. “Shiv Medical Store”. Applicant Shiv Kumar Gupta also admitted that he

. supplied bottles of aforesaid cough syrup to co-accused persons Vidya Charan
Shukla and Ajay Kumar Rawat for being sold as intoxicants because the
addicts used it for the purpose of intoxication and payed anything between
Rs.100/- to Rs.150/- for each bottle, generating huge profits. Police also seized
_ areceipt book of estimates from the possession of applicant Shiv Kumar
Gupta. The book contained estimate No. 556 which was in the form of a
carbon copy, bearing the date of 22-11-2014, issued in favour of Vidya
Medical Store Sidhi, wherein the transaction relating to 72 such 100 m.ls.
bottles of Cosome (LCD) was recorded.

4. Applicant Shiv Kumar Gupta has challenged the framing of charge
mainly on the ground that both the syrups namely Codex and Cosome are
manufactured drugs established in therapeutic practice. Notification No. S.0.
826(E), dated 14th November, 1985, issued by the Central Government in
exercise of powers conferred upon it by sub-clause (b) of clause (xi) of section
2 of the Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985),
declares certain narcotics substances to be manufactured drugs. Entry No.35
inter alia relates to Methyl Morphine (commonly known as 'Codeine’ )and
Ethyl Morphine and their salts (including Dionine). The concentration in which
the Codeine Phosphate was found in Codex and Cosome Cough Syrups, is
exempted by Entry No. 35 from the category of manufactured drugs. Thus, it
has been argued that neither syrup Codex nor syrup Cosome fall within the
purview of manufactured drugs. Therefore, no charge is made out against the
applicant under section 8 read with either 21 or 22 of the Act.

5., Learned Panel Lawyer for the respondent/State on the other hand has
supported the impugned order framing charge. It has been argued on behalf
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of respondent/State that syrups Cosome and Codex are widely used for the
purpose of intoxication by those who are addicted to Narcotic drugs and
psychotropm substances; therefore, no lemency should be shown to the
applicant, who in the garb of Medical Store, is supplying contraband to the
drug addicts.

6. - Thequestion that arises for considération before this Court is whethef
any of the above drugs or substances fall within the definition of "manufactured’
drug" or "psychotropic substance" made punishable under the Act?

7. ' Ifany ofthese drugs or substances does not fall within the ambit of
the aforesaid two expressions, or is exempted by the Act or any rule framed
thereunder or any notification or order 1ssued thereunder, no charge canbe
framed under the Act. - SR .

8. Section21 of the Act prov1des for pumshment for contravcntlon in
relation to manufactured drugs and preparations. The term "Manufactured
Drug has been defined in section 2 (xi) of the Act. It inter alia means a
narcotic substance or preparation which the Central Government may by
notification in official gazette, declare to be a manufactured drug.

9. Inexercise of powers conferred by sub-clause (b) of clause (xi) of
section 2 of the Act, the Central Government had issued Notification No.
S.0.826(E), dated 14th November, 1985, which declares certain narcotics
substances to be manufactured drugs. The' Entry No. 35 of the Notification
reads as follows: - :

"Methyl morphine (commonly known. as 'Codeine’) and

. Ethyl morphine and their salts (including Dionine), all -
dilutions ‘and preparations except those which are .
compounded with one or more other ingredients and
containing not more than 100 milligrams of the drug per -
dosage unit and with a_concentration. of not more than
2.5 per cent in undivided preparations and which ‘have
been established in tkerapeunc practice.”

10. - Fromthe perusal of the aforesaid entry inthe notlﬁcatlon 1t is clear
that a preparations containing not more than 100 milligrams of drug codeme
phosphate per dosage unit and with concentration of not more than 2. 5 per
cent in undivided preparatlons and wh1ch have been estabhshed in therapeutlc



880 Shiv Kumar Gupta 'Vs. State of M.P. LL.R.[2016]M.P.
practiée, 1s exempted from the application of section 21 of the Act.

11‘.. Revertmg back to the facts of the case, thls Court finds that as per
prosecutlon the label affixed to each bottle declared that it contams Codeine
Phosphatc in the ratio of 10 milligrams per 5 milliliters of syrup. 5 m111111ters
quantity of syrup is equivalent to one dosage unit. As such, both syrups
tontained Codeine Phosphate in proportion of 10 milligrams per 5 m.ls., that
isto say. 10.milligrams per dosage unit, which is permissible in view-of Entry
No. 35 of-the Notification. In other words, it also does not fall within the
ambit of manufactured drug.

12:: .= 'Now the Couit shall consider as to what was the concentration of
Codeine Phosphate in undivided preparations? At the outset let it be mentioned
that there is no report of any Forensic Science Laboratory on record. However,

in the case of Amrik Singh vs. State of Punjab, 1996 CRI. L. J. 3329, the
Pun_] aband Haryana H1gh Court was faced with similar situation. In that case,

cough syrup Phensedyle was seized from the possession of the accused in
1257 m. 1 bottles Each bottle contained codeine phosphate in proportion of
9.5 m.gs. per 5 m.Is. The sample was sent to Forensic Science Laboratory
and as per the report of FSL the concentration of Codeine Phosphate in
undivided preparations-came to 1.9%. In the instant case, syrup Codex and
Cosome contained Codeine Phosphate in proportion of 10 m.gs. per S m.ls.,
whichi-would surely be less than 2.5% in concentration in undivided
preparations.

13.. Likewise, in the case of Deep Kumar v. State of Punjab,. 1997 CRIL
L.J. 3104, on similar grounds, the Punjab & Haryana High Court held that
Phensedyle cough syrup was not a manufactured drug, as defined under the
Act.

14.  Itis not disputed that both cough syrups narriely Codex and Cosome
(LCD) are established in therapeutic practice for treatment of cough.

.15, Theargument that such syrups are being widely used by the drug addicts
as substitutes for narcotic drugs and psychotropic substances by itself, is not
sufficient to prosecute the applicant. In this regard, this Court adopts with
‘approval the observations made in paragraph No. 20 of the judgment rendered
in the case of Rajeev Kumar Vs. State of Punjab and others reported in

1998 CRI L. I 1460, Wthh read as follows:

" "It has to be borne in mind that the Act applies to certain

&
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narcotic drugs and psychotropic substantes and not to all
kinds of infoxicating substances. It may be stated that all
penal statutes ought to ‘be construed strictly, that is to say,
that the Court must say that the thing charged as an offence -
is within the plain meaning of the words used and must .
not strain the words so as to bring it within the mischief

. of the statute. Maxwell on Interpretation-of Statutes, 12th - -
Edition at page 239 says, the strict construction of penal

- statutes seenis to manifest itself in four ways in the
requirement of express language for the creation of an
offence; in interpreting strictly words setting out the
elements of an offerice; in requiring the fulfilment to the
letter. of statutory conditions precedent to the infliction of - .
punishment and in insisting on the strict observance of
technical prowszons concermng crzmmal procedure’ and
]urzsdzctzon

16.  Inafotesaid view of the matter, even if all allegations contained in the
charge sheetand the documents filed therewith are taken at their face value
and taken to be true, no offence under section 8 read with section 21 of the
NDPS Act is made out against the applicant. T

17.  Itisnotdisputed that the applicant is carrying on business as retail .
druggist under the name and style of Shiv Medical Store. If the petitioner has
contravened any provision of the Drugs and Cosmetics Act, 1940, or the
" Rules framed thereunder, Drugs Inspector appointed under the that act shall
be free to initiate requisite action against the pet1t10ncr ih accordance with the
prov1310ns ofthat Act. )

1 8. - Onthe basis of aforesaid discussion, this revision petition is allowed.
The impugned order 22.12,2014 passed by Special Judge (Narcotic Drugs
and Psychotropic Substances Act) Sidhi, passed in Special Case No.-12/
2014, in so far as it relates to the applicant Shiv Kumar Gupta, is set-aside
and applicant Shiv Kumar Gupta is discharged of the offence punishable under
section 8 read with section 21 of the Act

19.. . Letacopy of this order be transm1tted to the conccrned Drug Inspector
for mformatlon

Revision allowed.
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LL.R. [2016] M.P., 882
. CRIMINAL REVISION _
Before Mr. Justice C.V, Strpurkar
Cr.Rev. No.579/2013 (Jabalpur) decided on 24 September 2015

NILOFERKHAN (SMT) - - ... Applicant
Vs. : ' -
MOHD. YUSUFKHAN - oo T Non—apphcant

A. . .. Criminal Pracedure Code, 1973 (2 of 1974), Section 397/
401 - Accused fraudulently deceived complainant by making a false
representahon with regard to his.age and has intentionally induced the
complamant to accord her consent to the marriage - Held - Necessary
mgredlents It cannot be sajd that the complaint as filed, does not disclose

the ingredients of cheatmg as defined u/s 415 of the IPC - However,

allegations cannot be taken at its face value, being inherently improbable,
which can be arrived at without referring to the defence. (Paras 16 & 17

& . JUS Fibar wiear, 1973 (1974 #T 2) , &rr 397/401 —
aﬁga#mﬂm$ﬂaq#ﬁmwﬁmaﬂﬁgvm$m
FUEYEF yFA B W IrgEeT aRard) B Rare 3 wealy 33 3 fg
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Rrorm, smrege, AEE. 3 o 415 F wRAife va @ Test @
ype T el @ — qufy, afwet w safifta wu ¥ omwa @S @
aﬁmmﬂﬂmmmﬁl%maﬁﬁﬁwﬂ?&ﬁmﬁrﬁsﬁh
ﬁmmmél

" B.." Penal Code (45 of 1 860), Sections 415 - Cheatmg -
Dehvery of property or consent for retention of property by any person
is not necessary in all cases of cheating - Offence of cheating may be
comimitted without aforesaid elements under second limb of section
415 = However allegation that respondent was 60 years of age and
obtained her (Applicant/Complainant) consent by mispresenting that
. heis 45 years of age is preposterous - Revmlonal court rightly dismissed
" the complaint, O --(Paras 16 to 19)

@ g GRr (1860 BT 45), ST 415 — BT — 69 B WA
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Cases referred :

2010 (3) MPHT 59, 2002 Cr.L.J. 131, AIR 1976 SC 1947, 2000
CRL L.J. 3487 SC, AIR 1965 SC 333.

Paritosh Trivedi, for the applicant.
- ORDER

C.V. SIRPURKAR, J. :- This criminal revision under Section 397 read
with section 401 of the Cr.P.C. filed on behalf of the applicant/complainarit
Nilofer Khan is directed against the order dated 21.01 .2013 passed by the
Court of 6th Additional Sessions Judge, Bhopal in Criminal Revision No.844/
2012, Whereby the order dated 01.09.2012 passed by the Court of IMFC,
Bhopal directing registrafion of complaint against the respondent/accused her
* Ex-husband Mohamrhad Yusuf Khan under Section 420 of the IPC, was set

aside. : -

2. The facts necessary for disposal of this criminal revision may briefly-
be stated thus: applicant Nilofer Khan filed a private complaint on 28.03.2012
against her Ex-husband Mohammad Yusuf‘Khan under Section 200 of the
Cr.P.C. for offences under Sections 419, 420 and 506 of the IPC. It ‘was
alleged in the aforesaid private complzl_fnt that the respondent/accused
approached the family members of the applicant/complainant with a proposal
for marriage and disclosed that he has done his doctorate and is in Government
Service. He represented that his age was 45 years, From the appearance of
the accused also, it could not be said that he was making a false statement
regarding his age. On the basis of aforesaid facts, complainant consented to
marry and their marriage was performed on 23.12.2012 as per Muslim rites.
In the'marriage deed (Nikaahnama), accused recorded his age as 45 years.
However, when the complainant went to live with the accused at Indore, she
learnt from his certificates regarding his educational qualifications etc. that his
age was more than 60 years. As such, the accused had defrauded the
complainant by making aforesaid false representation with regard to his age
and had obtained consent from the complainant for marriage. The complainant
was mentally hurt by the discovery and felt that her future was dark. At the
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time of the marriage, age of the complainant was only 35 years.

3. It has further been submitted in the private complaint that on
11.12.2011, the complainant confronted the accused with the information as
to his age but the accused responded by bluntly telling her that since the
marriage had been performed, there was nothing she could do about it. When
the complainant told the accused that she would complain to her family
members, the accused got enraged and abused and beat up the complainant.
The dispute between the parties continued and she was beaten up on multiple
occasions, Ultimately on 16.10.2011, the accused turned the complainant out
of her matrimonial home. The following night, the accused visited the
complainant's parental home and abused her family members. He threatened
and manhandled the complainant.

4. Subsequently, on 28.3.2012, this private complaint was filed. Learned
Magistrate recorded the statements of complainant and her witness Akbar
Khan under Section 200 of the Cr.P.C. and on the basis of aforesaid statements

and docéuments filed along with complaint, directed registration of complaint

in respect of the offence punishable undér Section 420 of the IPC, holding
that the accused had made a false representation with regard to his age and
thus, intentionally induced the complainant to enter into wedlock with him,
which she would not have done otherwise.

5. The order dated 01.09.2012 passed by the learned Magistrate was
challenged before Additional Sessions Judge in Criminal Revision No.844/
2012, which was allowed by impugned order dated 21.01.2013 and as a
result, order dated 01.09.2012 registering private complaint under Section
420 of the IPC was set aside. Revisional Court inter alia held that there were
glaring discrepancies between the private complaint and the statements made
by the complainant under Section 200 of the Cr.P.C.; as such, the complaint
could not be taken at its face value. It was inconceivable that a man who is
about 60 years of age would succeed in defrauding an educated women into
believing that he was 45 years of age and thus, induce her to marry him.
. Learned Revisional Court further observed that it has not been proved as to
who had enterrd the age of accused as 45 years at the time of marriage in
Nikaah Nama. It was also held that the case of complainant does not disclose
ingredients necessary to constitute offence of cheating as defined under Section
415 of the IPC. Consequently, the order passed by the learned Magistrate
was set aside.
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6. The order of the Revisional Court has been challenged before this
Court mainly on the ground that learned Revisional Court had erred in setting
aside the well-reasoned order passed by the learned Magistrate. Inviting
attention of the Court to the judgment passed by this Court in the case of
Pistabai Vs. Narendra Singh, 2010 (3) MPHT 59, it was argued that at the
time of taking cognizance, the Magistrate is not entitled to consider the defence
of the accused. Likewise, placing reliance upon the judgment passed by the
Allahabad Court in the case of Thakurs and Others Vs. State of U.P. and
Others, 2002 Cr.L.J. 131, it has been submitted that at the time of taking
cognizance, the allegations made in the complaint and the evidence adduced
in support thereof should be considered and not the proposed defence of the
accused. :

7. On the contrary, learned counsel for the respondent/accused has
submitted that the complaint and the material filed in support thereof does not
disclosed the ingredients necessary to constitute offence of cheating. The
averments made in the complaint are also inherently improbable; as such,
learned Revisional Court was perfectly justified in setting aside the order taking
cognizance of the offence under Section 420 of the IPC.

8. In the cas e of Nagawwa v . Veeranna Shivalingappa Konjalgi,
AIR 1976 SUPREME COURT 1947, it has been held that:

It is true that in coming to a decision as to whether a
process should be issued the Magistrate can take into
consideration inherent improbabilities appearing on the
face of the complaint or in the evidence led by the
complainant in support of the allegations but there appears

to be a very thin line of demarcation between a probability
of conviction of the accused and establishment of a prima |
facie case against him. The Magistrate has been given an
undoubted discretion in the matter and the discretion has
to be judicially exercised by him. Orice the Magistrate has
exercised his discretion it is not for the High Court, or
even the Supreme Court, to substitute its own discretion
for that of the Magistrate or to examine the case on merits
with a view to find out whether or not the allegations’in
the complaint, if proved, would ultimately end in
conviction of the accused. These considerations are totally
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foreign to the scope and ambit of an inquiry under Section

202 which culminates into an-order under Section 204.

Thus in the following cases an order of the Magistrate’
issuing process against the accused can be quashed or set.
aside:

(1) where the allegations made in the complaint or the
statement of the witness recorded in support of the same
taken at their face value make out absolutely no case
against the accused or the complaint does not disclose the
essential ingredients of an offence which is alleged against
the accused;

(2). where the allegations made in the complaint are
‘patently absurd and inherently improbable so that no
prudent person can ever reach a conclusion that there is
suﬁi_qient ground for proceeding against the accused;

* (3) where the discretion exercised by the Magistrate in
issuing process is capricious and arbitrary having been
based either on no evidence or on materials which are
w'holly irrelevant or inadmissible; and

(4) where the complaint suffers from Jundamental legal
defects, such as, want of sanction, or absence of a
complaint by legally competent authority and the like.
(Para 5) '

9. In view of the aforesaid pronouncement of the Supreme Court, the
order passed by the Magistrate issuing process against the accused can be
quashed or set'aside only under aforesaid four situations enumerated in the
judgment. On due consideration of the rival contentions, the questions that
arises for consideration before this Court are;

‘()  Whetherthe ingredients necessary to constitute offence
of cheating as defined under Section 415 of the LP.C. are
disclosed in the private complaint and other relevant material
produced by the complainant?

(ii.)  Whetherthe averments made in the complaint regarding
alleged deception are patently absurd and inherently
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improbable? d

Question No. (i)

10.  Inthisregard, the main allegation of the complainant is that the accused
falsely represented his age to her as being 45 years and had induced her to
marry him and if the accused had not concealed his true age and disclosed the
fact that he was above 60 years of age, the complainant would not have
married him. | ‘

11. Thus, this Court will have to see whether the averments made in the -
complaint and the statement of the witnesses recorded in support of the same,
taken at their face value, does not disclose the essential ingredients of the
offence which is alleged against the accused.

12.  Offence of cheating has been defined under Section 415 of the L.P.C.,
" which reads as follows:-

415. Cheating :-Whoever by deceiving any person,
fraudulently or dishonestly induces the person so deceived
to deliver any property to any person, or to consent that
any person shall retain any property, or intentionally
induces the person so deceived to do or omit to do anything
which he would not do or omit if he were not so deceived,
and which act or omission causes or is likely to cause
damage or harm to that person in body, mind, reputation
“or property, is said to cheat.”

13.  Itisnobody's case that pursuant to the alleged deception practice by
the accused upon the complainant, she was induced to deliver any property
to any person or was induced to consent to retention of any property by any
person.

14. However, the Supreme Court has, in the case of G ¥ Raov. LHV.
Prasad, 2000 CRI. L. J. 3487 SUPREME COURT has held as follows:

"5.The High Court quashed the proceedings principally
on the ground that Chapter XVII of the Indian Penal Code
deals with the offences against properties and, therefore,
Section 415 must also necessarily relate to the property
which, in the instant case, is not involved and,
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consequently, the FIR was liable to be quashed. The broad
proposition on which the High Court proceeded is not
correct. While the first part of the definition relates to
property, the second part need not necessarily relate to
property. The second part is reproduced below :-

A intentionally induces the person so deceived to

do or omit to do anything which he would not do or omit if
he were not so deceived and which act or omission causes
or is likely to cause damage or harm to that person in
body, mind, reputation or property, is said to "cheat.”

6. This part speaks of intentional deception which muist
be intended not only fo induce the person deceived to do
or omit to do something but also to cause damage or harm
to that person in body, mind, reputation or property. The
intentional deception presupposes the existence of a
dominant motive of the person making the inducement. .
Such inducement should have led the person deceived or
induced to do or omit to do anything which he would not
have done or omitted to do if he were not deceived. The
further requirement is that such act or omission should
* have caused damage or harm to body, mind, reputation or

property.

7. As mentioned above, Section 415 has two parts. While
in the first part, the person must "dishonestly” or -
"fraudulently” induce the complaint to deliver any
property; in the second part, the personshould intentionally -
induce the complainant to do or omit to do a thing. That is
1o say, in the first part, inducement must be dishonest or

_ fraudulent. In the second part, the inducement should be
intentional.”

15.  Likewise, in the case of Kanumukkala Krishnamurthy v. State of
A.P, AIR 1965 SUPREME COURT 333, the apex Court has held that:

"Cheating can be committed in either of the two ways
described inS. 415, I P. C. 'Deceiving a person’ is common
in both the ways of cheating. A person deceived may be

<)
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fraudulently or dishonestly induced to deliver any property
or to consent to the retention of any property by any person.
The person deceived may also be intentionally induced to
do or to omit to do anything which he would not have
done if not deceived and which act of his caused or was
Tikely to cause damage or harm in body, mind, reputation
or properiy.”

16.  Hence, delivery of property or consent for retention of property by
any person is not necessary in all cases of cheating. The offence of cheating
may be committed without aforesaid elements under the second limb of section
415. Thus, it is clear that in this case though delivery of any property or
consent for retention of any property by any person was not involved; yet, as
per the complainant's case, the accused fraudulently deceived her by making
.a false representation with regard to his age and she was intentionally induced
by him to accord her consent to the marriage, which she would not have done
‘but for such false representation. It is also her case that her marriage to the
accused, who is much older than her, had caused harm or damage to her in
the body and mind. As such, it cannot be said that the complaint as filed, does
not disclose the ingredients of cheating as defined under section 415 of the
IPC. The offence of cheating as defined under section 415, is punishable
under section 417 of the IPC. However learned revisional Court was right to
the extent that ingredients of offence punishable under section 420 are not
disclosed. Hence the question no. 1 is decided in favour of the complainant.

Question no. (ii):

17.  As perallegations in the complaint, the accused falsely represented
that his age was 45 years; whereas, at the time of marriage his age was more
than 60 years; though, he did not look more than 45 years of age. It may be
stated at the outset that this allegation is preposterous. It appears to be highly
improbable that a person would look more than 15 years younger than his
actual age. The complainant who was an.educated woman, running her own
N.G.0., was expected to make enquiries regarding her husband with whom
she.was entering into the contract of marriage. The accused being a government
servant, the information with regard to his age was readily available. Thus,
regardless of the fact that age of the accused was recorded in the Nikahnama
as 45 years and who had provided such information, this allegation cannot be
taken at its face value, being inherently improbable. This conclusion may be
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arrived at without referring to the defence of the accused at all.

18.  There is another aspect to the matter. From the copy of arrest memo
filed along with the complaint, it is clear that another criminal case against the
accused has been registered by P.S. Lasudia, Indore under Sections 498-A
and 506 of the IPC and Section 3/4 of the Dowry Prohibition Act, 196 1, at
the instance of the complainant. In that case, the complainant does not seem
to have made any allegation regarding the deception alleged to have been
practiced upon her because no offence under sectién 417 or 420 has been
registered. Now, after a lapse of considerable time she has unearthed new
material against the accused and has filed the present complaint, making fresh
allegations. In these circumstances, motive of harassment cannot be ruled out,

19.  Thus, this Court is of the view that interference by the Revisional Court
in the order of the Magistrate issuing process against the accused was within
the parameters laid down by the Supreme Court in the case of Nagawwa
(Supra). As such, the impugned order does not suffer from any illegality,
irregularity or impropriety warranting interference in revisional jurisdiction of
the High Court. ' :

'20.  Consequently, this Criminal Revision is dismissed.
Revision dismissed.

LL.R. [2016] M.P., 890
CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr.Rev.No. 961/2009 (Jabalpur) decided on 16 October, 2015

NARAYANDATTTIWARI - ...Applicant
Vs. ) . .
SMT. LAXMIBAI TIWARI ' ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 397/401 -
Grant of maintenance - Order rejecting application by Judicial
Magistrate First Class on the ground that the respondent was living
separately without any just and proper cause was set- aside by
Revisional Court - Held - Maintenance cannot be denied on the ground
that the husband has been acquitted from the charges u/s 498-A of the
APC or on account of dissolution of marriage between the parties - It is
obligatory on the part of the husband to maintain his wife - No
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interference is called for - Revision dismissed. _(Paras 13,16 &. 18)
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1098.

Surendra Mishra, for the applicant.
' ORDE R

SUBHASH KAKADE, J. :- This rev1smn under Sectmn 397/401 of the
Code of Criminal Procedure, 1973 (hereinafter referred to as- 'the Code' for
short) has been filed by the applicant/husband against the order dated
28.04.2009, passed in Criminal Revision No.134/2008, by Il Additional
Sessions Judge (FTC) Katni, whereby the learned Revisional Court allowed
the revision filed by the respondent/wife under Section 125, CrP.C.by setting
aside the order dated 18.11.2008, passéd in M.J.C. No 07/2008 by the
leamed Judicial Magistrate First Class, Katm

2. . .The application on behalf of the respondent/w1fe ﬁled under the
provisions of Section 125 of the Code before the learned Judicial Magistrate
First Class, Katni, contending that the marriage between the applicant and
the respondent was solemnized on 20.04.2001 as per the Hindu rites and
rituals, It is alleged by the respondent that after sometime of marriage the
applicant and his family members demanded Rs.25,000/- cash as-dowry and
also demanded a motorcycle and thus, tortured her-On 14.04.2004 a complaint
was made by the respondent before Superintendent of Police, Katni. On
12.05.2004 after reconciliation the respondent live with the applicant but again
after passing of some time applicant again forced to left her husband house.

The respondent has no source of income fieither her parents has been able to
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take care of her. It is also contended that the applicant is a contractor of sand’

checkpost and earns Rs.1,50,000/- per annum and is also receiving a house

rent of Rs.10,000/- per month.

3. Applicant entered his appearance by filing reply and contended that
the respondent has not fulfilled her marriage obligations. She was mentally
discarded lady and was facing psychosis diseaseand her all activities like a-
lunatic lady. The applicant got treated her but she could notbe cured. The
respondents came to her parental home and was not ready to go her matrimonial
house even calling by the-applicant several times. The applicant has no source
of income and he unemployed. The respondent without any reason left the
house of the applicant and never turned up. The applicant also paid
maintenance to the tune of Rs.900/- per month as directed by the Court of
Sessions at Katni under the provisions of Section 24 of the Hindu Marriage
Act, therefore, the application filed by the respondent deserves to be dismissed.

4. Learned Judicial Magistrate First Class dismissed the the application
filed by the respondent. Against this rejection order dated 18.11.2008 the
respondent filed a revision before the learned Lower Revisional Court. The
learned Lower Revisional Court allowed the revision filed by the respondent
vide order dated 28.04.2009 and ordered the applicant to pay Rs.800/- per
month as maintenance to respondent, hence, this application.

5. Shri Surendra Mishra, learned counsel for the applicant submitted that
the order passed by the learned Revisionat Court is illegal, arbitrary and against
the law and fact, and hence, unsustainable in the eye of law. The Revisional
Court without summoning notice to the applicant, passed the order without
providing opportunity of hearing, therefore, the same is illegal, arbitrary and
against the principle of natural justice and is liable to be set aside. The learned
Revisional Court ought to have considered the finding of the learned Judicial
Magistrate by which the application has been rejected holding that the
respondent is mentaily discarded lady and is not ready to live with the applicant.
She herself deserted the applicant. The learned Revisional Court has also
failed to consider that the respondent has filed false and frivolous case under
Section 498-A of IPC and Section 3/4 of Dowry Prohibition Act against the
applicant and the same has also been dismissed by the learned trial Court,
therefore the impugned order dated 28.04.2009 is liable to be set aside.

6. Heard learned counsel for the applicant at length and after perusal of

'y
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the available record carefully, this Court has came to conclusion that this
application has ho substance; hence, not worth acceptance. T

7. - Thisfactis not dlsputed that the respondent is legally wedded wrfe of
apphcant

8. Section 125 of the Code is a measure of sooral justice and 1s specrally
enacted to protect women and children and as noted by the Apex Courtin
Captain Ramesh Chander Kaushal v. Mrs. Veena Kaushal and Ors.
reported in (AIR 1978 SC 1807) falls within constitutional sweep of Articlé
15(3) reinforced by Article 39 of the Const1tut1on of India, 1950

9. Tt is meant to achleve a social purpose. The object is. to prevent
vagrancy and destitution. It provides a speedy remedy for the supply of food, - -
clothing and shelter to the deserted wife. It gives effect to fundamental rights
and natural duties of a man to maintain his wife, children and parents when
they are unable to maintain themselves. The aforesaid position was hlghhghted
by the  Apex Court in the case of Savitaben Somabhai Bhatiya vs. State of
Gujarat and Ors reported in [2005(2) SCC 503]. A

10.  The husband cannot desert the wifé by merely denying the relationship
on any. ground, if the grounds are not just and reasonable orie. The husband
cannot save or shield himself by saying that the respondent is not his wife or
his marriage with the lady is not valid or ab initio void or the respondent is his
divorce wife or criminal proceedings initiated on 1nstance of wife tennmated
in acquittal of the applicant/husband? :

' 11.  Ttispertinent to mention here that the learned Judicial Magistrate First
Class, Katni rejected the initial application filed by the respondent/wife on
the ground that she was living separately without any just and proper reason,
hence the M.J.C. No.07/2008 was re_]ected V1de order dated 18.11.2008 on .
two counts.

12, Firstly, it is true that applicant/husband was acquitted by the Competent
Court for the offence punishable under Section 498-A of IPC, which was
registered on the report ledged by the respondent wife., .- - -~ .. . -

13.  But, learned trial Magistrdte same time ignored this legal position that
eventhen if the criminal proceedings for physical cruelty and ill-treatment was
registered against the husband on the report lodged by the wife for the. offence
punishable under Section 498-A of IPC and husband were acquitted even
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then it is “just ground” for wife’s Ilvmg apart, acqulttal does not give the right
to the husband to claim that the wife is living separately without just and reason.

14.  Secondly, from the perusal of judgment and decree dated 09.10.2007
passed by learned Ist Additional District Judge, Katni in Hindu Marriage Case
No0.31/2007, it is apparent that the decree of dissolution of marriage between
the parties is in existance.

15. . The Apex Court in case of Rohtash Smgh vs Smt Ramendn and

others, reported in 2000 Cr.LJ 1498 (S.C.) observed that a wife against -

whom a decrée for divorce has been passed on account of her deserting the
husband can claim Maintenance Allowance under Section 125 of the Code
and the plea of desertion by wife cannot be treated to be an effective plea in
support of the husband's refusal to pay her the Maintenance Allowance. After
decree for divorce is passed she is under no obligation to live with the husband
but though marital relations come to an end by the divorce granted by family
Court under Section 13 of Hindu Marriage Act, the respondent continues to
be wife within meaning of Section 125 of the Code on account of Explanation
{(b) to sub-section (1) of Section 125 of the Code which provides that a woman
who has been divorced by her husband on account of a decree passed by the
Family Court under the Hindu Marriage Act, continues to enjoy the status of
a wife for a limited purpose of claiming Maintenance Allowance from her ex-
husband. As a wife, she is entitled to maintenance unless she suffers from any
of the disabilities indicated in Section 125(4) of the Code. In another capacity,

namely as a divorced woman, she is again entitled to claim maintenance fromr

the person of whom she was once the wife. A woman after divorce becomes

a destitute. If she cannot maintain herself or remains unmarried, the man who
was, once; her husband contmues to be under a statutory duty and obllgatlon
to  provide maintenance to her. :

16, Itisthe obhgatlon of the husband to maintain wife, father to maintain
children and son to maintain parents. It will, therefore, be for him to show that

"~ he has no sufficient means to discharge his obligation: Rajathivs. C. Ganesan

(1999) 6 SCC 326. Means does not signify only visible means, such as real
property or definite employment: Basanta vs. Sarat 1982 CrLJ 485. An
able-bodied person has sufficient means: Kandaswami vs. Angammal AIR
1960 Mad 348: 1960 CrLJ 1098.

17. © Learned Revisional Court rightly held that the applicant also having’

i
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sufficient means of income to pay maintenance and, therefore, rightly awarded
the maintenance amount of Rs.800/- per month which is also reasonable.

18.  Afterappreciation of evidence on both the counts learned Revisional
Court rightly held that learned Judicial Magistrate First Class, Katni committed
error holding that the respondent living separately without any just cause,
hence learned Revisional Court allowed the revision and passed impugned
order for payment of maintenance at the rate of 800/- per month as
maintenance to the respondent, which does not requires any intérference.

19. Inview of'the aforesaid, this revision under Section 397/401 of the
Code stands dismissed.

20.  Acopy of this order be sent to the learned Court below.

Revision dismissed.

LL.R. [2016] M.P., 895

INCOME TAX APPEAL
Before Mr. Justice Sheel Nagu & Mr. Justice Rohit Arya .
LT.A. No. 2/2013 (Gwalior) decided on 5 September, 2015

ANAMAY CONSTRUCTION CO. (M/S) . ...Appellant
Vs. )
UNION OF INDIA & ors. ' ...Respondents

Income Tax Act (43 of 1961), Section 32 and Income Tax Rules,
1962, Appendix 1, Item III sub-item 3(ii) - Whether special rate of 30%
depreciation is allowable in the case of motor vehicles uséd by assessee
in the business of civil construction - Held - No - Such depreciation
is allowable only in case of tour operator or travel agent using his
vehicles in providing transportation service to tourist or vehicles used
in assessee's business of transportation of goods on hire and not on
vehicles used in some other non-hiring business - The test is the use of
vehicles in the business of transportation of the assessee - In the
present case the assessee being in civil construction business using
his vehicles for transporting earth to facilitate laying of roads cannot
be said to be in business of hiring out his trucks for removal and
transportation of earth as they are only sub-process of his main
business of laying of roads - Appeal dismissed. (Paras 6-8)
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. Cases referred :

(2010) 190 Taxman 406, (2006) 206 CTR (Guj) 14, 239 ITR 466
(M.P.), AIR 2001 SC 835, (1993) 114 CTR (SC) 420.

Vishal Tripathi, for the apl;ellant. '
D.P.S. Bhadoria, for the respondents.

JUDGMENT

The Judgment of ~the Court was delivered by :
RoHurt Arya, J. :- This appeal, by the assessee, under Section 260A of the
Income Tax Act, 1961 (for short “the Act™), is admitted on the following
substantial question of law:- .

“Whether on facts and in the circumstances of the
case, the assessee is entitled for special rate of 30%
depreciation on the Trucks purchased by him.during the
previous year, relevant to assessment year 2008-2009,
under sub-item 3(ii) of Item III of Appendix I of the Income
Tax Rules, 1962, as the special rate of 30% depreciation is
allowable in the case of motor vehicles used in the business
of running them on hire or where such motor vehicles are
used in the assessee'’s business of transportation of goods
onhire?”

H
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2. Withthe consent of the parties, heard finally.

f

3. The assessee is engaged in civil construction business. In the Return
of-income filed for the assessment year 2008-2009, assessee claimed
depreciation of Rs.18,78,623/- at the rate of 30% on the Trucks purchased
during the previous year relevant to the assessment year 2008-2009. The
Assessing Officer while framing regular assessment under Section 143 (3) of
the Act, considered the aforesaid claim and disallowed the same on the premise
that 30% depreciation would have been allowable on his motor vehicles had
the assessee been engaged in running of his Trucks on hire. As the assessee
was engaged in the business of civil construction, only 15% depreciation i.e.
Rs.9,39,312/- was allowable and not 30% i.e. Rs.18,78,623/-. Hence, the
balance was added to the income of the assessee as excess claim of
depreciation.

4. On appeal, the CIT (Appeals) allowed the claim of depreciation at
the rate-of 30% forthe reason that the appellant was required to transport the
earth from one place to another for filling. Since the earth so transported did
not belong to the appellant and as such the appellant’s business receipts to a
large extent could be held to be price or the charges received for transporting’
the goods from one place to another, referring to CBDT's Circular No.:652
dated 14/6/1993; higher rate of depreciation was found admissible on motor
vehicles used. In support thereof, the CIT (A) also referred to the judgment
of High Court of Kerala in the case of CIT, Cochin Vs. Gaylord Constructions
(2010) 190 Taxman 406 (Ker), as well as, CIT Vs. Gujrat Tube Well Co.
(2006) 206 CTR (Guj) 14, to justify its order of allowing depreciation at the
higherrate 0f 30%. Accordmgly, disallowance of depreciation at Rs.9,39,312/-
was deleted.. :

5. On appeal before the ITAT by the Revenue, the Tribunal set aside the
order of CIT (A) and restored the order of Assessing Officer, following the
judgment of jurisdictional High Court in the case of CIT Vs. Anupchand &
Co. 239 ITR 466 (M.P.) and relying upon the order of ITAT in ITANos.42
& 58/ Agr/2012. The relevant extract of the order of M.P. ngh Court in
Anupchand’s case (Supra) is reproduced as under:-

“The assessee was a registered firm deriving income
from contract work. The assessee claimed depreciation-
allowance at the rate of 40 per cent on trucks used for its - ° ‘
business purpose. The Income Tax Officer allowed only 30
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per cent allowance on the ground that the vehicles were used
for the assessee's own business of transporting goods. Ona
reference :

Held, that the benefit of 40 per cent depreciation
allowance was admissible only for vehicles used for business
of hire in view of the provisions of Entry No. II{i1))E(1-A) of
Part I of Appendix I'to the Income Tax Rules, 1962, and since
the assessee used the vehicles for its own business of
transporting its goods only 30 per cent depreciation was
allowable.”

6. Being aggrieved thereby, the assessee is before us by filing the instant
appealunder Section 260A of the Act. Appendix I, relevant for assessment
year 2008-2009, inter alia, under sub-item 3(ii) of Item III, provides for

higher (30%) rate of depreciation allowance as percentage of written down
value of motor buses, motor lorries and motor taxis used in the business of
running them on hire, allowable under Section 32 of the Act. The aforesaid
clause has been clarified by Board's Circular No.609 dated 29/7/1991

(8.No.244) reproduced in Circular No. 652 dated 14/6/1993, that where a
tour operator or travel agent uses motor buses or motor taxis owned by him in
providing transportation services to tourists, higher rate of depreciation would
be allowed on such vehicles. It is further clarified that higher depreciationh will
also be admissible on motor lorries used in the assessee's business of
transportation of goods on hire. The higher rate of depreciation, however,
would not apply if the motor buses. motor lorries, etc.. are used in some other
non-hiring business of the assessee.

7. The Hon'ble Supreme Court in the case of Commr. Of Income Tax,

Gujrat Vs. Gupta Global Exim (P) Ltd. (Civil Appeal No.3342 of 2008)
has well discussed the identical issue and laid down the test for applicability of

"- higher rate of depreciation in the context of sub-item 3(ii) of item IIT of Apendix

I appended to the Rules. It is held that as higher rate of depreciation is
admissible on motor trucks used in a business of running them on hire, therefore,
the use of the same in the business of the assessee of transportation is the test.

8. In the present case, admittedly, the assessee is in the business of civil
construction. The assessee had engaged his own Trucks for transporting earth
to facilitate laying of roads. Under such circumstances, the assessee cannot
be said to be in the business of hiring out his Trucks for removal of earth to

#
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make him entitled for higher rate of depreciation, as removal and transportation
of earth are only sub-processes of his main business of laying of roads. The
order of CIT (A) entitling the assessee for higher rate of depreciation on the
premise that his motor vehicles were used for removal of earth and since the
earth did not belong to the assessee, therefore, the use of his motor vehicles
was on hire, in the opinion of this Court, is not correct, either on facts orin
law, besides not being in conformity with the test laid down by the Apex
Court, as indicated above, and also, with the Board's Circular No.609/Circular
No. 652 dt. 14/6/93 (Supra). -

9. In the case of Gayrord Constructions (Supra) the question raised in
appeal filed by the Revenue was “whether the Tribunal was justified in.
upholding the assessee's claim for depreciation of earth moving equipment,
namely, JCB at the rate of 40%; the rate provided for 'Motor Buses, Motor
Lorries, Motor Taxis', used in the business of running them on hire” and as
such, the assessee was in the business of running the motor vehicles on hire,
however, the question was “whether higher rate of depreciation was available
for putting the JCB machine on hire” and the Court ruled that the expression
“motor lorry”, covered by the entry in the Appendix-I of Income Tax Rules
providing for higher rate of depreciation, has a wide meaning and will include
the JCB machine, which is basically used for excavation of soil, it is a heavy
vehicle also used for transportation of excavated soil, relying on the judgment
of Hon'ble Supreme Court in the case of Bose Abraham v. State of Kerala.
and another, AIR 2001 SC 835. Hence, the aforesaid case is of no assistance
to the facts in hand.

In the case of CIT vs. Gujrat Tubewell (Supra) the Court had
addressed on the issue “as to whether construction of dam, bridge, building,
road will fall within the meaning of manufacture or production of an article or
thing entitling depreciation under sub-clause(iii) of clause (b) of sub-section
(2) of Section 32A” and answered the same in negative and in favour of
Revenue relying on the judgment of the Hon'ble Supreme Court in the case of
CITv. N.C. Budharaja & Co. and Anr. (1993) 114 CTR (SC) 420 where
the Supreme Court held that the aforesaid provision of the Income Tax Act’
does not comprehend within its ambit the construction-of dam, bridge, building,
road, canal and other similar construction. Hence, this case is also of no
assistance to the facts in hand.

. 10.  Accordingly, the substantial question of law framed is answered in the
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- negative and in favour of the Revenue upholdmg the order passed by the
ITAT

1'1 . The appeal, accordin'gly,'stands‘ dismissed, without any order as to
costs.

Appeal dismissed.

LL.R. [2016] M.F., 900 3
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.K. Palo
M.Cr. C ‘No. 775 1/2014 (Gwalior) decided on 2 December, 2014

JAYANT THIRANI & anr. ‘ ...Applicants
Vs. .
' GYANCHAND DUBEY " ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 397 ~
Revision - Notice to accused - Applicant was arrayed as accused in
complaint - Complaint u/s 138 N.I Act was dismissed without issuing
notice to applicant - Revisional court without issuing notice to applicant
set aside the order of Trial Magistrate and directed to take cognizance
- Held - Valuable right to defend was denied to applicant by revisional
coiirt - Order set aside - Matter remanded back. (Para 25)
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Prashant Sharma, for the appllcants
H.K. Shukla, for the non-applicant.
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ORDER
S.K. PaLo, J. ;- Heard.

Petitioners have preferred this revision petition under Section 482 of
Cr.P.C for invoking the inherent jurisdiction of this Court and seeking the
relief to quash the order dated 22.5.2014 passed by the learned ASJ, Gwalior
in Criminal Revision No. 397/2013 whereby the order dated 25.9.2013 of
the Trial Court in un-registered complaint “Gyanchand Dubey Vs. Jayant
Thirani and other”, was set aside and the trial court was dn‘ected to take
cogmzance of offence under Section 420 of IPC.

2. Brief facts of the dispute are as under:

Respondent / complainant filed complaint under Section 420, 467,
468, 471/34 of IPC against the petitioners before the JIMFC, Gwalior, stating
that the complainant was working as Assistant Works Manger in Supersack
Division of Midland Plastic Ltd. The complainant resigned from the company
on 1.10.2010. For the settlement of his dizes complainant received cheque of
Rs. 95,000/- dated 30.8.2011 and another cheque Rs. 93, 365/- dated
31.8.2011. Both these cheques were presented before the Bank on 27.2.2012
for encashment. These cheques were returned for there was insufficient fund.
The respondent / complainant filed a complaint under Section 420, 467, 468,
471 of IPC before the JMFC.

3. The learned JMFC vide order dated 25.9.2013 passed the order,
stating that the cheques were presented for encashment after a period of six
months. Therefore, for the purpose of honoring the cheque,the company is
not liable. The the trial Court also opined that no case is made out againstthe
proposed accused persons / petitioners.

4. The respondent / complainant filed a revision before the learned ASJ,

Gwalior, which was registered as Cr. Revision N0.397/2013. The learned
ASJ, Gwalior has passed the impugned order on 22.5.2014,

5. In this revision, the petitioners / proposed accused persons were not
noticed. The revisional Court held that on 27.2.2012 the complainant presented
both the cheques within the period of six months. Therefore, without giving
any notice to the other parties, (ie the petitioners), the impugned order was
passed and setting aside the order of the trial Court dated 25.9.2013, directing
the trial Court to proceed against the petitioners under Section 420 of IPC.
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6. The petitioners challenged the impugned order, on the ground that the
petitioners were not given an opportunity in the revisional proceedings to defend
their case. Dishonor of cheques for not having sufficient fund does not constitute
any offence under Section 420 of IPC, as exclusive provisions of Section 138
of Negotiable Instruments Act is provided for the same. Therefore, the
revisional Court has committed error. Hence, the impugned order be set aside.

7. Heard both parties at length.

8. Learned counsel for the respondent opposed the submissions and
submitted that the accused petitioners were absent and not served before the
trial Court and the complaint was dismissed at a pre notice stage. Therefore,
at the revisional Court it was not necessary to notice the accused persons /
petitioners.

9. It is further contended that before taking cognizance of offence, the
accused has no right whatsoever to defend it's case. Hence, in the revisional
Court if at all they are not noticed the same is not irregular.

10.  Before proceeding with the matter, itis necessary to understand the
provisions of Section 398 of Cr.P.C, which read as follows:

Power to order inquiry.

398. On examining any record under Section 397
or otherwise, the High Court or the Sessions Judge
may direct the Chief Judicial Magistrate by himself or
by any of the Magistrates subordinate to him to make, -
and the Chief Judicial Magistrate may himself make or
direct any subordinate Magistrate to make, further
inquiry into any complaint which has been dismissed
under section 203 or subsection (4) of section 204, or
into the case or any person accused of an offence who
has been discharged:

Provided that no Court shall make any direction under
this section for inquiry into the case of any person llwho .
has been discharged unless such person has had an
opportunity of showing cause why such direction
should not be made.

11.  During the course of arguments, learned counsel for the respondent

‘0
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has drawn attention of this Court to the provisions of Section 362 of Cr.P.C
and submitted that the petitioners instead of filing application under Section
362 of CL.P.C could have filed this application before the revisional Court, if
they were aggrieved with the order they could have requested the revisional
Court to remove the mistake.

12.  Ttisnecessary to quote Section 362 of Cr.P.C for better understanding
of the provision which reads as under:

Court not to alter judgment.

362. Save as otherwise provided by this Code or
by any other law for the time being in force, no Court,
when it has signed its judgment or final order disposing
of a case, shall alter or review the same except to
correct a clerical or arithmetical error.

13.  This provision is very clear and the Court passing the order cannot
review the same except to correct the clerical or arithmetical error.

14.  Thisis not clerical or arithmetical error. Hence, provision of Section
362 is not not attracted in the present circumstances.

‘15.  The learned counsel for respondent placed reliance in the case of
Vishnu Agarwal Vs. State of U.P. & another, reported in 2011 (Il) MPWN
126, in which it is held that,

“Criminal P.C., 1973 — S. 362 — provision cannot be
considered in rigid manner to defeat the ends of justice — High
Court rightly recalled its order and directed the case to be
listed for fresh hearing.

16.  Similarly, counsel for respondent has also been placed reliance in the
case of State of Madhya Pradesh Vs. Jitendra Singh, reported in 2013
(III) MPWN 75, in which it is held that,

“Criminal Procedure., 1973 — S. 362 — Court has inherent
power to recall earlier order in exceptional circumstances —

" order of issuing nonbailable warrant of arrest against
respondents recalled.

2011 (I MPWN 126 (SC) followed.
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17.  Inthe case of Vishnu Agarwal (supra), the High Court recalled its
order dated 2.9.2003. On that day no one appeared on behalf of the
Revisionist, though the counsel for respondents appeared. In these
circumstances the order was passed. The order was recalled on the ground
that in the main list case was not shown and in the computer list it was shown.
Therefore, the revisionist had not noted the date, hence, failed to appear.

18.  Similarly, in the case of Jitendra Singh (supra), the order of issuance
of non bailable warrant against respondent was recalled. For the reasons that
the non bailable warrant was issued against respondent at the time of granting
of leave to file appeal, whereas, the appeal was not admitted at that time.

19.  These judgments do not in any manner support the case of the
respondent.

20.  Reverted back to the proviso of Section 398 of Cr.P.C, it is also clear
that a person who has been discharged has a opportunity to explain himself.
Without affording any opportunity to the petitioners/ accused persons passing
of such directions by the revisional Court seems to be erroneous.

21.  This view is fortified by the decision rendered in P. Sundarrajan &
Others Vs. R. Vidhya Sekar (2006) 1 SCC (Cri) 345:

“Criminal Procedure Code, 1973 -S. 401- Revision— Notice-. .
Complaint alleging offence punishable under S. 420 IPC having
been dismissed by Judicial Magistrate, revision petition filed by
the complainant before High Court— High Court without issuing
notice to the respondent before it (appellant the Supreme Court)
and without considering the defence available to him proceeding
to consider the material produced by the revision petitioner and
directing the Magistrate to proceed with the complaint in
accordance with law- Held, order unsustainable as it violated
principles of natural justice as also requirements of law of hearing
a party before passing an adverse order--Natural Justice — Audi
alteram partem- Show cause /" Notice — Opposite party in
criminal revision before High Court, held entitled to”

22.  Inthisregard, reference can also be made to the decision of Hon'ble
Apex Court in Raghu Raj Singh Rousha Vs. Shivam Sundaram Promoters
Private Limited & Another réported in (2009) 2 SCC 363, in the Hon'ble
Apex Court has held that:

L)
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“Criminal Procedure Code, 1973 — Ss. 397 & 401 and Ss. 1156
(3) & 200 —Revisional powers of High Court —Exercise ofin
absence of accused — Sustainability — Respondent 1, aregistered
company filing a complaint petition before Metropolitan Magistrate
alleging commission of offences purported to be under Ss. 323,
382,420, 465,468,471, 120-B, 506 and 34 IPC accompanied
by an application under S. 156(3) — Metropolitan Magistrate
refusing to direct investigation.in terms of S. 156(3) and
complainant asked to lead pre-summoning evidence— However,
Hight Cowrtin revision application filed thereagainst wherein only
State was impleaded, without hearing accused setting aside siad
order and directing Metropolitan Magistrate to examine matter
afresh after calling report frompolice authorities— Held, one of
the questions which arises for consideration is as to whether the
learned Magistrate has taken cognizance of the offence —
Indisputably, if hehad taken cognizance of the offence and merely
issuance of summons upon the accused persons had been
postponed, ina criminal revision filed on behalfof the complainant,
the accused was entitled to be heard before the High Court - S.
401(2) refers not only to an accused but also to any person Jand
if he is prejudiced, he is required to be'heard — An order was
passed partially in his favour as Metropohtan Magistrate had
refused to exercise its jurisdiction under S. 156(3) — Had an
opportunity of hearing been given to the appellant, he could have
shown that no revision application was maintainable arid/ or even
otherwise, no case has been made out for interference with the
impugned judgment — Besides, in the instant case learned

Magistrate had taken cognizance - He had applied his mind and -
~ refused to exercise his jurisdiction under §. 156(3) - He arrived
" ataconclusion that the dispute is a private dispute in relation to

an immovable property and, thus, police investigation is not
necessary — Tt was only with that intent in view, he directed
examination of the complainant and his witnesses — Hence,
impugned judgment cannot be sustained and is accordmgly set
aside — Penal Code, 1860, Ss. 323, 382, 420, 465, 468 471,
120-B 506 and 34.

The decision in Manharibhai Muljzbhaz Kakadia and another vs.

3
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Shaileshbhai Mohanbhai Patel and others (2012) 10 SCC 51 7, can be
profitably referred, in which the Hon'ble Apex Court has held:

- “Criminal Procedure Code, 1973 -Ss. 397, 401(2), 203, 200,
202 and 204 — Complaint case- Revision petition filed by
complainant against dismissal of complaint under S. 203 —
Opportunity of hearing to accused suspect, held, is necessary.

- Held, dismissal of complaint under S. 203, whether
at stage of S, 200 itself or after following process
contemplated under S. 202, culminates in termination
of complaint proceedings — Therefore, when
complainant files revision petition threagainst before
High Court or Sessions Judge, accused / suspect
arraigned in complaint gets right of hearing before
Revisional Court, asis expressly provided in S. 401(2),
notwithstanding that order impugned in revision was
passed without his participation

- However, if Revisional Court remands impugned order to
Magistrate for fresh consideration, accused / suspect arraigned
in complaint would not be entitled to hearing before Magistrate
until consideration of matter for issuance of process —
Expressions “prejudice”, “other person”, “in his own defence”
occurring in S. 401(2) — Meaning of — Penal Code, 1860, Ss.
420, 467,468, 471 and 120-B. -

24,  Inthe case of Manharibhai Muljibhai Kakadia and another (supra)
in para 46 the Hon'ble Apex Court has made it crystal clear that :

“The legal position is firly well-scttled that in the proceedings under
Section 202 of the Code the accused / suspect is not entitled to
be heard on the question whether the process should be issued
against him or not. As a matter of law, up to the stage of issuance
of process, the accused cannot claim any right of hearing. Section
202 contemplates postponement of issue of process where the
Magistrate is of an opinion that further inquiry into the complaint
either by himselfis required and he proceeds with the firther inquiry
or directs an investigation to be made by a police officer or by
such other person as he thinks fit for the purpose of deciding

4
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whether or not there is sufficient ground for proceeding with the
complaint and dismisses the complaint under Section 203 of the
Code, the question is whether a person accused of crime in the
complaint against the order of the dismissal of the complaint.
Parliament being alive to the legal position that the accused/
Suspects are not entitled to be heard at any stage of the proceedings
until issuance of process under Section 204, yetin Section 401(2)
ofthe Code provided that no order in exercise of the powerof
the revision shall be made by the Sessions Judge of the High ~
Court, asthe casé may be, to the prejudice of the accused or the
other person unless he had an opportunity of being heard either
personally or by pleader in his own defence.

25. . Inview of the aforesaid discussion, and following the prmmple of
natural justice, the petitioners' valuable right to defend themselves before the
revisional Court was denied to them, therefore, this Court has no hesitation in
allowing this application under Section 482 of Cr.P.C and setting aside the
order dated 22.5.2014 passed in Cr. Revision No0.397/2013, the matter is
remanded back to the Court of III ASJ, Gwalior'to afford the petitioners
opportunity of hearing and to pass appropriate order. Both the parties are
directed to present themselves before the learned 11 AS.T Gwalior on
15.1.2015.

26,  Acopyofthisorderbe sentto learned IASJ , Gwalior for compliariée.

Order accordingly.

LL.R. [2016] M.P., 907
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice B.D. Rathi
M.Cr.C. No' 1602/2009 (Gwalior) decided on 3 December, 2014 '

M.P. MADHYA KSHETRA VIDYUT VITRAN

COMPANYLTD. - . : .. ...Applicant
Vs, ' )
KALYAN SINGH CHAUHAN & ors. . - ...Non-applicants

Electricity Act (36 of 2003), Section 135 and Criminal .

" Procedure Code, 1973 (2 of 1974), Section 200 - Theft of electricity -

Complaint - If written complaint is not filed before police station, there
is nio bar to file a private complaint - Similarly, if written complaint is
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filed before the police station concernedo in that event a private
complaint can also be ﬁled and the court can take cognizance u/s 151
of the Act. . (Para 13)

fagga JfEFraT (2003 &1 36), ST 135 T mm gledr, 1973
(1974 @7 2), grT 200 — faga &1 7 — g — afd qgfaw o
fafea Rrema swga 5 & 7§ 2, a9 AN fel e gwga a7 Bg

®g auiq T8 @ — ¥ yeR, Ify Weftn gfew o F fafea Rremw .

AT oY 4 Y € a9 99 < n § + frell uRae wega faar < aear
B U9 U, ity 4 aRT 151 @ Savd Uee @ "o 2

Case referred :
‘ (2014) 3 SCC 696.

Vivek Jain, for the applicant,
~ None for the non-applicants even after service of notice.

ORDER

B.D. Rarmi, J. :- The instant petition under Section 482 of the Code
of Criminal Procedure (for short “the Code”) has been filed by the petitioner
on being aggrieved by the order impugned dated 16/10/2008 passed by the
Special Court (Electricity), Gwalior whereby private complaint filed under
Section 135 of the M.P. Electricity Act, 2003 for short “the Act 2003 was

" returned on 16/10/2008 on the ground that as per the procedure prescribed

in second proviso of section 135(1) (A) of the Act itself, written complaint for
the commission of the alleged offence was not lodged to the pohce station
having jurisdiction.

2. The brief facts that would emerge from the material placed on record
are that one private complaint was filed by petitioner against the respondents
under section 135 of the Act by alleging that on 9/3/2008 when premises of
the respondents was checked by the Board officials they found un-authorised
use of electricity by using direct line but on making complaint, the court refused
to take cognizance for non-compliance of the mandatory procedure prescribed
in second proviso of section 135(1) (A) of the Act 2003, The cognizance was
also refused on the ground that amended proviso given under section 155 of
the Act authorises the court to take cognizance only upon a report of police

officer under section 173 of Cr.P.C. It was also mentioned in the impugned

order that the power to investigate the matter was given to police under section



1 ¢

4}

LL.R.[2016]M.P. M.P.M.K.V.V.C.Ltd. Vs. Kalyan Singh Chauhan 909

151 (A) and offences under sections 135 to 140 of the Electricity Act, in the
light of section 151-B of the Act are cognizable and non-bailable.

3, Tt is submitted by the learned counsel Shri Jain eppearing forthe -

petitioner that the impugned order passed by the court below is patently illegal
erroneous and against the settled principles of law because amended proviso
given under section 151 of the Act does not preclude the court to take
cognizance oh a private complaint. It is thus submitted that the court-below
committed mistake in refusing to take cognizance on the private complaint
preferred by the petitioner and prayed that the petition may be allowed and

- the relief claimed for may be granted in favour of the petitioner. In support of

the arguments reliance is placed on the decision of Hon. Apex Court in the
case of Vishal Agrawal and another Vs. Chhattisgarh State Electricity
Board and another (2014) 3 SCC.696.

4, Having regard to the arguments advanced By the learned counsel for
petitioner, the entire case has been examined

+ 5. At this stage, it may be mentioned here that the Act, 2003 isa complete

code in itself. For facility of reference, relevant provisions of the Act which
are applicable to the case in hand are quoted below:

“135. Theft of electricity.- ' . A
¢)) XXX XXX XXX XXX

(LA) Without prejudice to the provisions of this Act, the
 licensee or supplier, as the case may be, may, upon detection
_ of such theft of electricity, unmedlately disconnect the supply

of electricity: .

Provided further that such ofﬁcer of the llcensee or
supplier, as the case may be, shall lodge a complaint in vmtlng
relating to the commission of such offence in police station
having jurisdiction within twenty-four hours from the time of

~ such disconnection.” . :

6. Though in the aforesaid provisions correspondingly there is a mandate
commanding the complainant to lodge a report in writing relating to the
commission of offence in concerning police station having jurisdiction within
24 hrs. from the time of dlsconnectlon of the electric supply yet it does not
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infringe or waive the right of the petitioner to file:a private complaint in the
court. At thisjuncture, Section 151 of the Act comes into play which provides
the procedure for taking cognizance of the offences relating to theft. It reads
as under:

“151. Cognizance of offences.- No court shall take
cognizance of an offence punishable under this Act except upon
a complaint in writing made by Appropriate Government or
Appropriate Commission or any of their officer authorised by
them or a Chief Electrical Inspector or an Electrical Inspector
or licensee or the generating company, as the case may be, for
this purpose:

' Provided that the court may also take cognizance of

an offence punishable under this Act upon a report of a police

" officer filed under section 173 of the Code of Criminal
Procedure, 1973:

Provided further that a special court constituted under
section 153 shall be competent to take cognizance of an
offence without the accused being committed to it for trial.”

7. In view of first proviso of aforesaid section, it is very much clear that
the court can also take cognizance of an offence on the basis of the police
report filed under section 173 of Cr.P.C. It postulates that if any written
complaint was lodged to the police officer then certainly the court can take
cognizance on the final report of the police in view of the proviso given under
section 151 of the Act. These provisions have been added because of the
offence under sections 135 to 140 and section 150 of the Act have been

made cognizable and non-bailable by the dint of sect10n 151-B of the Act.

Section 151-B of the Act reads as under:-
“151B. Certain offences cognizable and non-bailable.-

Notwithstanding anything contained in the Code of
Criminal Procedure, 1973, an offence punishable under sections
135 to 140 or section 150 shall be cognizable and non-bailable.”

8. These two provisos under section 135((1)(A) and section 151 of the
Act were added which had been made enforceable w.e.f. 15/6/2007. On the
same day, section 151-B of the Act was also incorporated to declare the

.
La]
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offences as cognizable and non-bailable.

9. The definition of cognizable offence'was given under section 2 (c) of
Cr.P.C. which is as under:-

“Definitions Section 2 of the Code of Criminal Procedure,
1973. In this Code, unless the context otherwise requires,-

(8) XXX XXX XXX XXX
() XXX XXX XXX XXX

(c)  "cognizable offence" means an offence for which, and
"cognizable case" means a case in which, a police officer may,
in accordance with the First Schedule or under any other law
for the time being in force, arrest without warrant;

10.  Under section 151(A) of the Act is in relation to power of police to
investigate alike chapter XII of the Code of Criminal Procedurc 1973.1t
runs as below:-

“151A. Power of police to investigate.- For the purposes
of investigation of an offence punishable of this Act, the police
officer shall have all the powers as provided in Chapter XII of
the Code of Criminal Procedure, 1973.

11.  Similarly in this case one more relevant aspect is that a Notification
was issued on 8/6/2005 by the Central Govt. in exercise of powers under
section 176 of the Electricity Act. This also requires a mention. Vide this
Notification the Electricity Rules 2005 have been framed and Rule 12 which
is relevant reads as under:-

“12. Cognizance of the offence.- (1) The police shall take
cognizance of the offence punishable under the Act on'a
complaint in writing made to the police by the appropriate
Government or the appropriate Commission or any of their
officers authorised by them in this regard or a Chief Electrical
Inspector or an Electrical Inspector or an authorised officer
of licensee or a generating company, as the case may be.

(2)  Thepolice shall investigate the complaint in accordance
with the general law applicable to the investigation of any
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complaint. For the purposes of investigation of the complaint
the police shall have all the powers as avallable under the Code
of Criminal Procedure, 1973.

(3)  Thepolice shall, after investigation, forward the report
along with the complaint filed under sub-clause (1) to the court
for trial under the Act. :

(4)  Notwithstanding anything contained in sub-clauses
(1)(2) and (3) above the complaint for taking cognizance of an
offence punishable under the Act may also be filed by the
appropriate Government or the appropriate Commission or
any of their officers authorised by them ora Chief Electrical
Inspector or an Electrical Inspector or an authorised officer of
licensee or a generating company, as the case may be directly
in the appropriate court.

(5)  Notwithstanding anything contained in the Code of
Criminal Procedure, 1973, every Special Court may take
cognizance of an offence referred to in Sections 135 to.139 of
the Act without the accused being committed to it for trial.”

12, On pefusal"of the the Rule 12 sub-clause (4) again it is clear like a
noon that even after lodging the written complaint before the police and matter

has already been investigated by the police even then complainant has aright
to file a complaint as provided in section 151 of the Act and if such kind of

private complaint is filed then the court is competent to take cognizance of the
offence by virtue of the vested right given under section 151 of the Act which
otherwise were not affected by declaring the offences under sections 135 to

140 of the Electricity Act as cognizable and non-bailable under section 151-B-

of the Act to lay down that private ‘complaint cannot be entertalned or
cognizance cannot be taken by the the court. ‘

13.  Tounderstand the matter easily it is pertinent to mention here that as
* per mandatory provisions given in proviso of section 135(1)(A) of the Act, a
written complaint in regard to commission of offence shail be lodged before
the concerning police station within 24 hrs. Thereafter because of offences

are cognizable and non-bailable, the police shall investigate the matter in view
of the'powers under section 151-A of the Act and thereafter may file final

report before the appropriate court. It is strange to note that nowhere it is

[ £]
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mentioned in the Act that private complaint cannot be filed under Section 151
of the Act. For an example suppose if written complaint is not filed before the
police station concerned even then there is no bar to file a private complainant
(sic:complaint) under section 151 of Cr.P.C. Similarly, if written complainant
is filed before the police station concerned in that event a private complaint
can also be filed and the court competent can take co gmzable as provided
under section 151 of the Act.

14.  Hence in view of the detailed observations on factual and legal spears,
this court is of the considered opinion that the order passed by the trial court
" isinutter disregard to the provisions contemplated above and therefore same
is hereby set aside. The petitioner is free to file a private complaint before the
court and if such kind of complaint is re-presented by the petitioner which
was returned by the court against an endorsement made in the impugned order
itself, same shall be entertained and dealt with by the court- below in
accordance with law.

15. . Copy of this order be sent to the conceming Court for compfiance.
. E ‘Order accordingly

LL.R. [2016] M.P., 913 ‘
"MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sushil Kumar Gupta
M.Cr.C. No. 1603/2009 (Gwalior) decided on 8 January, 2015

M.P. MADHYA KSHETRA VIDYUT VITRAN :
COMPANY LTD. _ ~...Applicant

Vs. : .
RAMSWAROOP KUSHWAH & anr. ...Non-applicants

Electricity Act (36 of 2003), Section 151 - Cognizance of
offences - Held - That even when a Magistrate is to take cognizance
on the police report, that would not mean that no other option is
available and the private complaint cannot be lodged. - (Para 10)
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Case referred : '
(2014) 3 SCC 696.
Ajay Sharma, for the applicant.
ORDER

SuUsHIL KUMAR GUPTA, J. :- This petition has been preferred under
Section 482 of the Code of Criminal Procedure 1973 (in short “the Code
1973”) against the impugned order dated 16.10.2008 passed by Special Court
(Electricity), Gwalior whereby the private complaint filed under Section 135
of MP Electricity Act, 2003 (in short “the Act 2003”) was returned on
16.10.2008 on the ground that complaint has been filed by the complainant
without adopting the prescribed procedure under Section 135(1)(1-A) of the
Act 2003. :

2. - Thebrieffacts of the case are that on 09.03.2008 when premises of the
respondent was checked by ‘the officers of the petitioner then they found
unauthorised use of electricity and committing theft. On making private complaint
under Section 135 of the Act 2003 the Court refused to take cognizarice for non-
compliance of the mandatory provision preseribed in second proviso of Section
135(1)(1-A) of the Act 2003. The Court was also refused to take cognizance on
the ground that as per amended proviso given under Section 151 of the Act 2003
which authorises the Court to take cognizance only upon a report of police officer.
It was also mentioned in the impugned order that the power to investigate the
matter was given to the police under Section 151-A and offences under Section
135 to 140 of Electricity Act in the light of Section 151-B of the Act are cognizable
and non-bailable.

3. Learned counsel for the petitioner submits, during the course of
argumetit, that the impugned order passed by the Court below is manifestly
illegal, erroneous and contrary to law-because amended proviso given under
Section 151 of the Act 2003 does not preclude the Court to take cognizance
on a private complaint. It is further submitted that the Court below committed
error in refusing to take cognizance on the basis of the private complaint
preferred by the petitioner. It is further submitted that the learned Court below
has gravely erred in passing the impugned order on the basis of second proviso
of Section 135(1)(1-A) of the Act 2003. The second proviso qualified Section
135(1-A). It is further submitted that all the provisos of particular provision
have to be read together, and not in isolation. The first proviso prescribes the
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- appropriate authority for disconnecting the connection in the case of detection

of theft. However the second proviso lays down the further action to be taken
after disconnection. It is further submitted that while passing the impugned

- order the learned Court below has not gone into the mandatory provision of

Section 151 of the Act 2003 which clearly provides that cognizance of an

. offence shall be taken upon a complamt in writing made by Appropriate

Government or Appropriate Colmission or any of their officer authorised or
Chief Electrical Inspector or licensee or the generating company, as the case
may be. By insertion of proviso, parallel powers have been given to the police
authorities also to lodge a report of offence under Section 173 of the Code
1973. It is further submitted that no stretch of imagination or interpretation of
any legal provision, the Court could have refused to take cognizance uponthe
complaint made by the complainant. Learned counsel for the petitioner further
submitted that on these grounds, petition may be allowed and the relief claimed
for may be granted in favour of the petitioner. In support of the arguments
reliance is placed on the decision of Hon. Apex Court in the case of Vishal
Agrawal and another Vs. Chhattisgarh State Electricity Board and
another (2014) 3 SCC 696.

4. Having regard to the arguments advanced by the learned counsel for
petitioner, the entire case has been examined.

5. Before consideration of the argument advanced by learned counsel

for the petitioner, it would be proper to reproduce the relevant provision of
the Act 2003,

135. Theft of electricity.-
(1) XXX XXX XXX XXX

(1A). Without prejudice to the provisions of this
Act, the licensee or supplier, as the case may be, may,
upon detection of such theft of electricity, immediately
disconnect the supply of electricity:

Provided that only such officer of the licensee or
supplier, as authorised for the purpose by the

' Appropriate Commission or any other officer of the

" licensee or supplier, as the case may be, of the rank .
higher than the rank so authorised shall disconnect the
supply line of electricity:
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Provided further that such officer of the licensee or
supplier, as the case may be, shall lodgea complaint in
writing relating to the commission of such offence in
police station having jurisdiction within twenty four hour
from the time of such disconnection:

151. Cognizance of offences.- No court shall take
congnizance (sic:cognizance) of an offence punishable under
this Act except upon a complaint in writing made by
Appropriate Government or Appropriate Commission or any
of their officer authorised by them or a Chief Electrical
Inspector or an Electrical Inspector or licensee or the generating

‘company, as the case may be, for this purpose.

Amendment of section 151. -In section 151 of the prlnmpal
Act, the following provisos shall be inserted, namely:- "Provided
that the court may also take cognizance of an offence punishable
under this Act upon a report of a police officer filed under
section 173 of the Code of Criminal Procedure, 1973 (2 of
1974);

Provided further that a special court constituted under section
153 shall be competent to take cognizance of an offence
without the accused being committed to it for trial.”

. Insertion of new sections 151A and 151B. - After section

151 of'the principal Act, the following sections shall be inserted,
namely:-

151A. Power of police to investigate. - For the purposes of
investigation of an offence punishable under this Act, the police
officer shall have all the powers as provided in Chapter XII of
the Code of Criminal Procedure, 1973 (2 of 1974).

151B. Certain offences to be cognizable and non-

_ bailable. -Notwithstanding anything contained in the Code of

Criminal Procedure, 1973 (2 of 1974), an offence punishable
under sections 135 to 140 or section 150 shall be cognizable
and non-bailable." '

175. Provisions of this Act to be in addition to and not in
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derogation of other laws.- The provisions of this Act are in
addition to and not in derogation of any other law for the time
being in force.

6. Inthis backdrop, the Notification dated 08.06.2005 1ssued

by the Central Government in exercise of powers under Section

176 of the Electricity Act also requires a mention. Vide this

notification the Electricity Rules, 2005, have been framed and
. Rule 12, which is relevant, reads as under:

12. Cognizance of the offence-

(1) The police shall take cognizance of the offence
punishable under the Act on a complaint in writing -
made to the police by the Appropriate Government or
the Appropriate Commission or any of their officer .

_authorized by them in this regard or a Chief Electrical
Inspector or an Electrical Inspector or an authorized
officer of Licensee or a Generatmg Company,as the
case may be.

(2) The police shall investigate the complaint in

accordance with the general law applicable to the’
irivestigation of any complaint. For the purposes of
investigation of the complaint the police shall have all
the powers as available under the Code of Criminal

Procedure, 1973. '

(3) The police shall, after investigation, forward the
report along with the complaint filed under sub-clause
(1) to the Court for trial under'the Act.

{(4) Notwithstanding anythmg contained in sub-
clauses (1), (2) and (3) above, the complaint for taking
cognizance of an offence pumshable underthe Actmay
also be filed by the Appropriate Government or the .
Appropriate Commission or any of their officer
authorized by them or a Chief Electrical Inspector or.

"an Electrical Inspector or an authorized officer of
Llccnsee ora Generatmg Company, as the case may

917
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be directly in the appropriate Court. )

(5) Notwithstanding anything contained in the Code
of Criminal Procedure 1973, every special court may
take cognizance of an offence referred to in sections
135 to 139 of the Act without the accused being
committed to it for trial.

6. . From the bare perusal of Section 135(1)(1-A) of the Act 2003, it is
clear that requirement to lodge police report of an offence of theft of electricity
only when disconnection of supply of electricity is made only after detection
of theft but petitioner/complainant does not debar to file a private complaint in
the Court. :

7. At this stage, it is pertinent to mention here that the Court below did
not consider the mandatory provision of Section 151 of the Act 2003 which
clearly provides that cognizance of an offence punishable under this Act 2003
shall be taken upon a complaint in writing made by Appropriate Government
or the Appropriate Commission or any of their officer authorised by them in
this regard or Chief Electrical Inspector or Electrical Inspector or a authorised
officer of licensee or the generating company, as the case may be.

8. By virtue of first proviso of amended Section 151, parallel powers
has also been given to the police authorities to lodge a report of offence under
Section 173 of Cr.P.C. By the amended provision, such power has been given
to the police because the offence under Section 135 to 140 and 150 of the
Act 2003 have been made cognizable and non-bailable, as per the amended
provision under Section 151-B of the Act 2003. And also the power to
investigate the offence punishable under this Act has been given to the police
by amended proviso of Section 151-A.

9. It is also clear from the bare perusal of Rule 12 sub-clause (4) of the
Act that even if any matter has already been investigated by the police even
then powers to file the private complaint is not curtail and complainant has a
right to file a private complaint as provided under Section 151.of the Act
2003 which otherwise were not affected by declaring the offences under Section
135 to 140 of the Act 2003 as cognizable and non-bailable under Section
151-B of the Act to lay down that private complaint cannot be entertained or
cognizance cannot be taken by the Court.

10.  Thus, the clear principle which emerges from the aforesaid discussion
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is that even when a Magistrate is to take cognizance on the police report that
would not mean that no other option is available and the private.complaint
can not be lodged. It also enables certain persons/ parties, as mentioned in
Section 151, to become complainant in such cases and file complaint before
a Court in writing. When such a complaint is filed, the Court would be
competent to take cognizance straightway. However, that would not mean
that other avenues for investigation into the offence which are available would
be excluded. It is more so when no such special procedure for trymg the
offences under the Electricity Act is formulated and the cases under this Act
which are also to be governed by the Code of Criminal Procedure.

11.  Therefore, in view of the aforesaid, discussion and observations on
factual and legal aspects, I am in the considered opinion that the impugned
order passed by the Court below is not correct in thé eye of law.and contrary
to the provisions of the Act 2003 and therefore, same is hereby set aside.
Petitioner is free to resubmit the private complaint before the Court and if
such kind of complaint is re- submitted by the petitioner which was returned
by the Court against an endorsement by passing the impugned order, same
shall be entertained and dealt with by the Court below in accordance with
law.

12.  Copy of this order be sent to the concemmg Court for necessary

compliance.
J . Order dccordingly

L.L.R. [2016] M..P., 919
MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice S.R. Waghmare
M.Cr.C. No. 5974/2014 (Indore) decided on 7 July, 2015

ARPIT JAIN ' ‘ ...Applicant
Vs. . .
VIJAY SISODIYA ' ' " ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Penal
Code (45 of 1860), Section 379 - Theft - - Quashment of proceedings -
Accused/ petitioner prayed that the borrower non-applicant failed to make
the payment of instalments of loan - The financier is entitled to take

possession of financed vehiclé as per the terms of the contract and filing .

of the complaint against accused was bad in law - Held - At this stage it
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would be difficult to come to conclusion, whether the recovery by the
financial institution was proper and was in accordance with law - Without
scrutiny of evidence to stifle the proceedings at this.stage would be improper
- The trial Court would be able to adjudicate the matter only after adducing
proper évidence and hence petition for quashing criminal proceeding is
dismissed. . (Paras3& 7)

qUg Ffrar GiRar, 1973 (1974 &7 2), &RT 482 ¥ v @iear (1860
BT 45), ST 379 — T — BIEAART Afrafea F T — At /9
J yrefar @A f5 9uR A 916t /a3 TS A =0 @) fewl @ guaE ¥ 9
¥ — Wi 9 wml @ aguar facsa facaifa ares e arftresr arw
FY3 @ T9AR ¢ U@ afigad @ fawg wRa wga fea wrn fafer 9.
gfie ¥ aqfra o — affEiRy — 39 v W, T Fred W agE
- 3T g fr w1 Rl e gRT @Y 1 e 9P @ R e
oftf — fa=r wiew @) Wdlem @, IW WHA W FdarEal @ WErE 6T
Ffaya g — Paa Shuw w1 I B9 @ gTEr € famRer |mane
g0 BT NEfAviae s ¥ gl g, g, sites srfarfEal
afefea fFd w9 89 wpa arfast @R a1 79 |

Cases referred :

1996(7) SCC 212, 2001 CRI.L.J. 2441, 2002(1) MPLJ 321, 2006(T)
MPWN 133, 2006(I) MPWN 96, 1980 Cri.L.J. 822, 2013(1) SC€ 400,
2003(1) MPLJ 274, 2004(2) JLJ 234, 2013 (1) DCR 184, 2012 (2) SCC
(Cri) 506, 2015 CRLL.J. INOC) 107 (H.P.), AIR 2012 SC 509.

Vinay Saraf, for the applicant.’
Nilesh Sharma, for the non-applicant.

ORDER

S.R. WAGHMARE, J. ;- By this petition under Section 482 of the Cr.P.C.
the petitioner Arpit Jain has prayed for quashment of Criminal Case No.35600/
2013 pending before the Judicial Magistrate First Class, Indore.

2. . Briefly stated the facts of the case are that the respondent Vijay
Sisodiya had filed a criminal complaint against one Cholamandalam Investment
and Finance Co. Ltd. alleging that Tata Truck bearing registration No.1 109
was purchased by the respondent from Sanghi Bros. (Indore) Pvt. Ltd. The
agreement of hire purchase was signed by him but since it was in English

language, he could not understand the agreement. Counsel urged that he issued-
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48 security cheques in favour of the company, the vehicle was registered at
No.MP-46-G-0664. That the installment were payable two months after the.
purchase, however, the financial condition of the respondent Vijay Sisodia
was in dire straits and he could not pay the installment on the stipulated time
and on the date of the incident i.e.23.11.2012 when the vehicle was parked in -
front of the residence of his brother Surendra Singh at Bicholi Mardana,
Indore; one Jabbar along with 2-3 persons came there at 9 O' Clock in the
night and asked his brother to remove the vehicle since they wanted to park

their dumper there. They took the keys from Surendra Singh and took away

the truck without any permission of Surendra Singh. Hence this report was
filed by brother Surendra Singh at P.S. Palasia but the police did not take any
action and thereafter the criminal complaint was filed. It also happened that
the name of the petitioner and Jabbar were added by way of amendment.
Cognizance was taken by the Magistrate for offence under Section 379 of
IPC against accused Jabbar vide order dated 13.11.2013. Hence this petition
for quashment of the order.

3. Counsel for the petitioner has vehemently urged the fact that the name
of the petitioner was added by way of amendment on 03.09.2013 and was
an abuse of process of law. The complaint was initially recorded under Section
200 of the Cr.P.C. and no case was made out for offence under Section 379
of the IPC against the petitioner Arpit Jain. Counsel submitted that it was a
settled position of law that if the borrower failed to make the payment of
installments of loan, the financier is entitled to take possession of the financed
vehicle as per the terms of the contract and filing of the complaint was bad in
law and the alleged ingredients of the offence under Section 379 of the IPC
were not made out. It was also alleged that the vehicle was voluntarily handed
over by Surendra Singh brother of the complainant and in this sense also the
intention to cause wrongful gain or wrongful loss is absent in the present case
and the important fact cannot be marginalised is that respondent has admitted
that his financial condition was not good and therefore, he could not make the
'payrrient of installments. Similarly there is no mens rea and the petitioner
cannot be accused for offence under Section 373 of IPC. Counsel prayed for -
quashment of the further proceedings since it would result of miscarriage of
justice and the order was manifestly unjust, unwarranted and perverse. Counsel
prayed that the proceedings be quashed.

4. Counsel for the petitioner placed reliance on K. 4. Mathai @ Babu
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and another Vs. Kora Bibbikutty and another [1996(7) SCC 212] to state

that where the case was considered by the Apex Court that the bus was

purchased under the hire purchase agreement and complainant had defaulted

in payment and the financier had taken possession of the bus with the help of
A-1 and A-2 and the Court held that the offence.of theft was not made out
and the Financier was right to resume possession. Similarly more or less the
same has been held in the matter of M/s. Sundaram Finance Ltd Vs. Mohd.

Abdul Wakeel [2001 CRL.L.1. 2441), Charanjit Singh Chadha and others

Vs. Sudhir Mehra [2002(1) MPLJ 321], Mohan Singh Rathore v. State of
M.P: [2006(I) MPWN 133], Managing Director, Orix Auto Finance (India)

Ltd. v. Shri Jagmander Singh and another [2006(1)) MPWN 96], Trilok
Singh and other v. Satya Deo Tripathi [1980 Cri.L.J. 822], Anup Sarmah

Versus Bhola Nath Sharma and others [2013(1) SCC 400], Issac Jaise

Vs. Jasmit Sing Saluja [2003(1) MPLJ 274].

5. Finally Counsel relied on 4nup Sarmah ¥s. Bhola Nath Sharma
and others [2013(1) SCC 400] to state that in an agreement of hire purchase, -
the purchaser remains merely a trustee/bailee on behalf of the financier but
ownership remains with the latter and if the vehicle was seized by the financier,
no criminal action can be taken against him as he is only repossessing goods
owned by him and there was no reason for interference. Counsel prayed that
the petition be allowed and the proceedings in the trial Court be quashed,

6. Counsel for the respondent, on the other hand, has fully supported the
order framing charge and the consequent proceedings. Counsel submitted
that the investigation proceedings were not complete and the Court has to
evaluate the material on record and in such cases the investigation proceedings
cannot be quashed. And it was impossible for the High Court to look into the
materials while exercising the jurisdiction under Section 482 ofthe CrP.C.
Counsel placed reliance on State of M.P. Vs. Awadh Kishore Gupta and
others [2004(2) JLJ 234] to state that when the factual position of the case at
hand was completely different, the financier cannot recover the vehicle illegally
and proper show cause notice had to be issued and snatching a vehicle
amounted to theft under Section 379 of the IPC. In the present circumstances
the vehicle was handed over by the brother Surendra Singh on trust and it was
without the knowledge of the owner that the truck has taken away by playing
a fraud. Counsel prayed that the petition was without merit. He also relied on
M/s. Shivraj Wires Limited and others Versus State o f Punjab and another



i

ILR.[2016]MP. Arpit Jain Vs. Vijay Sisodiya 923

[2013(1) DCR 184] whereby the Court was considered the case for offence
under Section 138 of the NI Act and the question was regarding quashment
of the FIR and subsequent proceedings quashing the complaint itself under
Section 138 of the N.I. Act and the Court had held that allowing the
amendment application prior to recording of preliminary evidence is not against
the law as no prejudice is caused to the accused and the High Court of Punjab
had held that it did not call for any interference. In the present case also,
Counsel submitted that the amendment had introduced the name of Jabbar
and Arpit Jain since they were essential parties to the complaint and the accused
in the said case. Hence Counsel prayed that the petition be dismissed. He
placing reliance on State of Orissa and others Vs, Ujjal Kumar Burdhan
[2012(2) SCC (Cri) 506] to state that although the powers of the High Court
under Section 482 of the Cr.P.C. are very wide, the Apex Court had held that
they do not confer arbitrary jurisdiction and it has to be exercised sparingly
with circumspection and the High Court should not interfere unless the case
of gross abuse of power is made out against the person-in-charge of
investigation and the Apex Court had held that the High Court had erred in
quashing investigation initiated by the Vigilance Department and Counsel
prayéd that in the present case also the offence registered against the
complainant cannot be quashed without taking proper evidence and the criminal
prosecution cannot stifle in this fashion. Finally relying on HD.FEC. Bank
Limitedv. State of Rajasthan & another [2015 CRLL.J. NOC) 107 (H.P.),
Counsel submitted that the High Court at J aipur had considered the alleged
vehicle hypotheticated by the Bank and complainant had made default in
payment of installments of loan and similar recovery by agents of the bank
allegedly stopped the motorcycle of complainant and torn his shirt and had
taken away Rs.50,000/- from his pocket along with motorcycle and the Court
had considered the question of the facts regarding the recovery being legal
and use of force were questions which could not be adjudicated in petition
under Section 482 of Cr.P.C. and had to be determined during the course of
the trial. Counsel prayed that in the present case also the same benefit be
granted to the petitioner. Similarly placing reliance on Citicorp. Maruti
Finance Ltd. v. S. Vijayalaxmi [AIR 2012 SC 509] and Counsel submitted
that the recovery by the financial institution was against the process of law
and use of force cannot be permitted. Counsel prayed that the petition was
without merit and the same be dismissed. - L ‘

7. On conéidering the above s:ubmissions, I find that the sole question
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arises for adjudication is whether the criminal proceedings can be quashed at
this stage. The authorities relied on by the Counsel for the petitioner-also
categorically stated that mens rea and dishonest intention have to be established
for offence under Section 317 and at this stage it would be difficult to come to
conclusion whether the recovery by the financial institution or the petitioner
was in accordance with the provisions of law. And without there being proper
scrutiny of evidence to stifle the proceedings at this stage would be improper
and proceedings under Section 482 of the Cr.P.C. cannot be utilised for
quashing the proceedings at this stage and should not amount to abuse of
process of law as already stated above. I find that although much has been
made about the accused having defaulted in payment, but at the same time the
important fact cannot be marginalised or blinked away is that whether the
recovery is in accordance with the provisions of law and whether the respondent
had legal remedy available to him. In this light also the petition cannot be
allowed. The trial Court would be able to adjudicate the matter only after
adducing proper evidence and hence the present petition is dismissed as
being without merit.

Petition dismissed.
L.L.R.[2016] M.P., 924
MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice Jarat Kumar Jain
M.Cr.C. No. 1296/2015 (Indore) decided on 13 July, 2015

SHEIKH KALIM : ... Applicant
Vs.
STATE OF M.P. " ...Non-applicant

Govansh Vadh Pratishedh Adhiniyam (6 of 2004), Sections 4,
5, 6, 6-A, 9, 11(5) & 11(B) and Prevention of Cruelty to Animals Act
(59 of 1960), Sections 11(b), 11(d) & 11(5) -~ Prohibition on transport of
cow or beef - Penalty - Confiscation of vehicle - Revision - Treating
animals cruelly - Collector can confiscate the vehicle when by a
competent court it is found that any violation of section 4, 5, 6, 6-A and
6-B of the Adhiniyam has been committed - The Collector should have
refrained from passing any order of confiscation of vehicle during
pendency of the criminal case - In absence of any finding with regard
to violation of said Section of the Adhiniyam, by the Criminal Court -

-~
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The order passed by the Collector confiscatmg the vehicle u/s 11{5) of

" -the Adhiniyam is bad in law. (Paras 6 & 11)

qiqer qe Al ey (2004 T 6), smrp‘ 4 5 6 6-7 9
11(5) @ 11(4) vT gy @ wla mwar a1 Frarer G (1960 &7 59)
arre’ 11(@). 11(&) 7 11(5) — 7 rerar AW F RTET BT AlST —
ARG — 9189 B W=l — T — wygEd @ Afy mearef wEeER —
dodey feedl area &t W o) gear 2, s R Wew WAy gRT 9%
grar AT 8 fF siftrfrm @Y 9wy 4, 5, 6, 6—T UF 6~ BT ooy IR
BT & — TIVSF UAwT @ «fdd W@ 3 S seldey B areT ssq ¥
deell B Ay wie o9 € fiRa e TfRe o — s Y s
aRiEt @ SedEd @ waw ¥ wived ey $ i frad @ amag ¥
FAdex gRT Aftrfram @) arr 11(6) 3 afavfa TG 9E" W) &7 AR
fafer ®) gfie 7 argfem @)

Cases referred ;

2013 (1) MPIR SN 10, 2000 (1) JLJ 304, 2008 (1) JLI 427, AIR
2012 SC.61.

Santosh Khoware, for the applicant.
Yogesh Mittal, G.A. for the non-applicant/State.

ORDER

- JK. JAIN, J. :- THIS petition is filed under Section 482 of CrPC
against the order passed by the 12th Additional Sessions Judge in Cr. R.
No0.948/2014 on 21.01.2015 whereby he has affirmed the order passed by
the Commissioner, Indore in Cr. Appeal No.39/2013-14, by which
Commissioner, affirmed the order of confiscation of the vehicle passed by the
Collector, Burhanpur. :

2. On 21.06.2013, Shri Anand Tiwari, A.S.L, Police Station, Ganpati
Naka, Burhanpur on the basis of secret information intercepted a Bolero Pick-
Up No.MP12-GA- 0924 and on checking it was found that 11 cow progeny

- were being transported in the vehicle. The cattle were being taken for

slaughtering purpose to the State of Maharashtra. Nitesh and Bablu were
driver and cleaner of the vehicle. They were not having valid license for
transporting the cattle. The vehicle and the cattle were seized and Crime
No.148/13 for the offence under Section 4, 6 and 9 of Govansh Vadh
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Pratishedh Adhiniyam, 2004 (in brief Adhiniyam} and Section 11(d) of
Prevention of Cruelty to Animals Act, 1960 has been registered. After
completion of the investigation final report has been filed against Nitesh @
Santosh and Bablu. After trial in Criminal Case No.1292/2013 IMFC,
Burhanpur vide judgment dated 21.03.2014 acquitted the accused persons, -
whereas as per the provisions of Section 11 (5) of Adhiniyam the District
Magistrate after making inquiry found that there is a violation of Section 4, 5,
6, 6-A of the Adhiniyam and thus confiscated the vehicle. Against that order
of confiscation, petitioner who is the registered owner preferred an appeal to
the Divisional Commissioner, Indore which has been dismissed thereby affirming
the order of Collector. Against that order as per the provisions of Section
11-B petitioner filed a Revision before the Sessions Court which affirmed the
order of the Divisional Commissioner. Being aggrieved the petitioner filed this
petition.

3. Learned Counsel for the petitioner submits that the courts below have
not considered the fact that at the time of incident the applicant was not found
in the vehicle and there is no evidence that in connivance with the applicant
cattle were being illegally transported. During trial the prosecution has failed
to prove the charges against the driver and cleaner, therefore, learned
Magistrate has acquitted them from all the charges, thus, there is no evidence
that at the time of incident the vehicle was used for the purpose of illegal
transportation of the cattle. The petitioner is a registered owner of the vehicle,
therefore, he is entitled for the custody of the vehicle. The orders passed by
the courts below are contrary to the settled principles of law, thus, the petition
be allowed and it be directed that the custody of the vehicle be handed over
to the petitioner. Learned Counsel for the petitioner further submits that the
vehicle cannot be confiscated by the Collector so long as criminal case.is
pending but the learned Collector has passed the order of confiscation before
the conclusion of the trial. For this purpose he placed reliance on the judgment
of this Court in the case of Premdas V/s. State of M. P. [2013 (1) MPJR SN
10]. ’

4, On the other hand, learned Govt. Advocate for the non-applicant/
State supports the order of confiscation of the vehicle.

5. - After hearing learned counsel for the parties, perused the record.

6. Undisputedly the Collector has passed the order of confiscation on
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4-2-2014 1 .e. before the conclusion of trial by the criminal court. The JMFC
has passed the order of acquittal on 21.3.2014 holding that the Nitesh @
Santosh and Bablu have not committed an offence u/s 4 ,6, and 9 of the
Adhiniyam and 11(d) of the Prevention of cruelty to Animals Act. As per the
provision of section 11(5) of the Adhiniyam, the Collector can confiscate the
vehicle when by a competent court it is found that any violation of section
4,5,6,6A and 6B of the Adhiniyam has been committed. The Collector should
have refrained from passing any order of confiscation of vehicle during
pendency of the criminal case.

7. That in the similar circumstances this Court while dealing a case under
the Indian Forest Act read with the MP Vanopaj Vyapar Viniyaman Adhiniyam
1969 in case Premdas (supra) held that confiscation of the vehicle is
unsustainable until and unless the criminal proceedings are finalized.

8. TheFull Bench of this Court in the case of Madhukar Rao Vs State
of MP [2000(1) JLJ-304] has laid down the principle that during pendency
of the criminal case, confiscation proceedings should not be held and be
finalized. This judgment has been affirmed by the Hon'ble Supreme Court in
the case of State of MP Vs Madhukar Rao 2008( 1) JLJ-427 wherein the
Court observed that :-

: “.....The submission was carefully ¢onsidered by -
the Full Bench of the High Court and on an examination
of the various provisions of the Act it was held that the
provision of Section 39(1)(d) would come into play only
after a Court of competent jurisdiction found the
accusation and the allegations made against the accused
as true and recorded the finding that the seized article

- was, as a matter of fact, used in the commission of
offence.” -

9. The aforesaid principle laid down in Madhukar Rao (Supra) reiterated
and affirmed by the Hon'ble Supreme Court in the case of Prmczpal Chief
Conservator of Forest Vs JK.Johnson AIR 2012 SC 61. .

10.  Inthe present case the trial court has not found guilt of the accused
persons and acquitted them from the charges of Adhiniyam as well as of'the
Preventlon of Cruelty to Ammals Act.
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" 11.  Thus, in absence of any finding with regard to violation of section
4,5,6,6A and 6B of the Adhiniyam, by the Criminal Court, the order passed
by the Collector, confiscating the said vehlcle under the section 11(5) of the
Adhmlyam isbad in law,

12.  Thus,inview of the above dictum the'order of confiscation passcd by
the Collector is riot sustainable and hence it-is hereby- set-asidé and
consequential orders in appeal before Commissioner and Revision before the
Sessions Court are also set-aside. And it is herewith directed that the vehicle
in questlon be released to the registered owner.

Order accordingly.

LL.R. [2016] M.F., 928
i .MISCELLANEOQUS CRIMINAL CASE
Before Mr. Justice Rajendra Mahajan )
M Cr C. No 2741/201 5 (Jabalpur) declded on 30 September, 2015

HARSEWAK ‘ Apphcant
Vs.. . , . '
STATE OF M.P. . .Non-apphcan;

A.  Penal Code (45 of 1860), Sections 457, 306 & 376,

Protection of Children from the Sexual Offences Act (32 of 2012),
Section 4, Juvenile Justice (Care and Protection of Children) Act
(56 of 2000), Section 74 and Juvenile Justice (Care and Protection
of Children) Rules, 2007, Rule 12(3) - Age determining enquiry -
Applicant - Date of incident is 15/09/2014 - Marksheet from 1st
standard to 10th standard depicts date of birth as 05/05/1997 - Entry
in admission register of school depicts date of birth as 07/04/1995
- Courts below held the date of birth as 07/04/1995 - Held - Mark-
sheets of 1st standard to 10th standard produced.as per Rule
. 12(3)(a)(i) will have precedence over any other document and in
absence of it date of birth certificate from school as per Rule 12
(3)(a)(ii) will have precedence and so on - Applicant is a juvenile
on date of commission of offence, being below 18 years of age -
M. Cr.C accordingly disposed of. (Paras 13 to 18)

& TUs aiXar (1860° BT 45), GRTC 457, 306 7. 376, IFAT
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(reral” & Se—er ailv wvavr) ARIrET (2000 BT 56), arer 7y v7 frEiv
I (A6l @1 de—X@ v weavr) g zoo7, P 12 (3) — arg
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B. Interpretation of statutes - Juvenile Justice (Care and
Protection of Children) Act, (56 of 2000), Clause 4 of Section 1 -
Provisions of the Act regarding detention, prosecution, penalty or
sentence shall have overriding effect over any other law and
consequently Rules of 2007 will also be applicable in toto. (Para7)

@ I ar T — feviv = (@raet 3 da-vw alv
weervy) AR, (2000 T 56) =TT 1 w7 @S 4 — PRig, st
R 19 Tvsew ¥ gehm AP @ sugat o1 o e «ft Rafer
AAE) T T @ AR 2007 @ fraw Y qeie: ang e

Cases referred :

AIR 2013 SC 553, AIR 2013 SC 1020, 2013 Cri. L.J. 1716MP

RK Tamrakar for the applicant.
Amit Pandey, P.L. for the non-applicant.

ORDER -

RAJENDRA MAHAJAN, J. :- The petitioner has preferred this petition
under Section 482 of the Cr.P.C. challenging the correctness and the legality
of the order dated 09.02.2015 passed by the Additional Sessions Judge,
Bijawar District Chhatarpur in Criminal Revision No.07/2015, affirming the
order dated 16.10.2014 passed by the Judicial Magistrate First Class, Bijawar
in the remand proceedings of Crime No. 134/2014 of Police Station, Gulganj
District Chhatarpur, rejecting his revision. Vide order dated 16.10.2014, it is

held by the learned JMFC that the petitioner was not 2 juvenile in the eye of
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‘law on the date of the crime. ; ) :

2 ' The essential facts for j justand proper adjudication of the petmon are
glvcn below -

(2.1). The police of police station, Gulganj have registered

" Crime No. 134/2014 against the petitioner for the

: " offences punishable under Sections 457, 306, 376 of

i - the IPC and 4 of the Protection of Chlldren from the
Sexual Offences Act, 2012. . '

(2.2) On 07.10. 2014 the petltloner had submitted an
" application in the Court of Judicial Magistrate First
Class, Bijawar, prayingthat his date of birth is
g " 05.05.1997 as peér hisdcademic records and the
oo date of alleged incident i5:15:09.2014. Thus, his
age was 17 years, 4 months and 10 days'on the
) ' date of incident. Howévér; thé police have recorded
his age over 19 years in the F.I.R. on the basis of a
false document of his age. Since he is below the
age of 18 years on the date of crime, he is a juvenile
in conflict with law. Therefore, he be declared
juvenile; and he be released on bail during the perlod

of his age determining enqulry

(2.3) Upon the aforesaid application, the learned JMFC has
fixed the case for determination of age of the petitioner.
Upon the perusal of the proceedings, it appears that
the learned JMFC has held the inquiry under Section
7 A of the Juvenile Justice (Care and Protection of.

. Children) Act, 2000 (for short “the Act") and the Rule
12 (3) of the Juvenile Justice (Care and Protection of
Children) Rules 2007 (for short “the Rules™). In the
course of inquiry, the petitioner has examined
Manpyare (AW-1) and Pandit Chhotelal (AW-2) and
marked documents as Ex.A-1 to A-10 whereas the

_respondent has examined Mahesh Chandra (NAW-1)
and marked a document as Ex. NA-1.



LL.R.[2016]M.P. Harsewak Vs. State of M.P. 931

(2.4)  Onscrutiny of oral and documentary evidence, the
learned JMFC has held in his order dated 16.10.2014
that the correct date of birth of the petitioner is
07.04.1995. Hence, he was not juvenile on the incident
as his age was then 19 years, 5 months and 8 days.

(2.5) Feeling aggrieved by the aforesaid order, the petitioner
has filed Criminal Revision No. 07/2015, which is
decided by the Additional Sessions Judge Bijawar, vide
the impugned order dated 09.02.2015, The learned
ASJ has upheld the order dated 16.10.2014 passed
by the learned IMFC dismissing the revision.

(2.6)  Hence, this petition.

3. Learned counsel for the petitioner has submitted that the petitioner is
aresident of village Angour. He has filed a certified copy of his admission
form when he was admitted in 1st Standard of the Azad Bhagat Singh Middle
School Angour in the academic year 2003- 2004. He has also filed mark-
sheets from 1st standard to his high school i.e. 10th standard. In the aforesaid
documents his date of birth is constantly recorded as 05.05. 1997. As per the
Rule 12 (3) (a) (i), it was mandatory for the learned JMFC to demde the
petitioner date of birth on the basis of his High School Certificate Examination
(10+2) 2013 mark sheet-cum-Certificate which was issued by the Board of
Secondary Education M.P. Bhopal, an instrumentality of the Govt. of M.P.
However, the learned JMFC had not decided the date of birth of the petitioner
in accordance of the aforestated Rule instead he decided the date of birth of
the petitioner on an entry of the admission register of the Govt. Boys Primary
School, Angour. Hence, the order of the learned JMF C dated 16.10.2014 is
prima-facie incorrect and illegal as it has been passed in flagrant violation of
the aforesaid Rule. It is also submitted by him that it has been argued at the
time of hearing on the revision before the learned ASJ that the date of birth of
the petitioner was not decided by the learned JMFC following the procedure
laid down in the Rule 12 (3) (a) (i). But the learned ASJ has not considered
the said contention in right perspective and upheld the order of the learned
JMFC. Hence, the impugned order suffers from legal infirmities. It is prayed
by him that under the circurnistances, both the orders dated 16.10.2014 and
09.02.2015 be set aside and this Court should decide juvenility of the petitioner
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on the date of crime as per the i)rovisions of Rule 12 (3).

4. On the other hand, learned Panel Lawyer has supported the impugned -
order.

5. - Ihaveanxiously considered the rival submissions and perused the entire
records. -
6. The seminal question that arises for consideration is whether the Courts

below have rightly decided the date of birth of the petitioner as 07.04.1995,
on account of which he was not juvenile on the date of crime?

7. Clause 4 of the Section 1 of the Act reads as under :-

“Notwithstanding anything contained in any other law for the

time being in force, the provisions of this Act shall apply to all

cases involving detention, prosecution, penalty or sentence of

imprisonment of juveniles in conflict with law under such other
" law:”

On plain reading of the clause, it is crystal clear that in respect of a
juvenile who is in conflict with Iaw the provisions of the Act regarding detention,
prosecution, penalty or sentence shall be applicable overriding any provisions
contained in any other law. "The any other law” means General Law, Special
Law or Local Law. Consequently, the Rules 2007 made under the Act will
also be applicable in toto.

8. The definitions of juvenile or child and juvenile in conflict with law are
given 2 (k) (1) of the Act respectively, which are relevant because of the
controversy involved in the case. Hence, they are reproduced below:-

. Juvenile or Child means a person who has not completed eighteen
years of age.

. Juvenile in conflict with law means a juvenile who is alleged to have
committed an offence and has not completed eighteen years of age as on the
date of commission of such offence.

9. Upon the conjoint reading of both the aforesaid words/phrases, it is
evident that the age of the juvenile who is in conflict with law shall be decided
in respect of the date of commission of the offence.
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10.  In Ashwani Kumar Saxena Vs. State of M.P. [AIR 2013 SC 553].
the Supreme Court has defined the word “inquiry” contemplated in Section
7 A of the Act in para 32 of its decision as the procedure laid down in the Rule
12 (3). Therefore, it is mandatory for the Court to decide a claim of juvenility
of a person as per the Rule 12 (3). :

11. In Ashwani Kumar Saxena's case (supra) in para-36 of the decision, the
Supreme Court has also observed thus:- :

“Age determination inquiry contemplated under the J.J. Act
and Rules has nothing to do with an enquiry under other
legislations, like entry in service, retirement, promotion etc.
There may be situations where the entry made in the
matriculation or equivalent certificates, date of birth certificate
from the school first attended and even the birth certificate
given by a Corporation or a Municipal Authority or a Panchayat
may not be correct. But Court, J.J. Board or a Committee
functioning under the J.J. Actis not expected to conduct such
aroving enquiry and to go behind those certificates to examine
the correctness of those documents, kept during the normal
course of business. Only in cases where those documents or
certificates are found to be fabricated or manipulated, the
Court, the J.J. Board or the Committee need to go for medical
report for age determination.”

12.  In Abuzar Hossain @ Gulam Hossain Vs. State of West Bengal
[A.LR. 2013 SC 1020] the apex Court has observed in para-36 thus:-

“The Court where the plea of juvenility is raised for the first
time should always be guided by the objectives of the 2000
Actand be alive to the position that the beneficent and salutary
provisions contained in 2000 Act are not defeated by hyper-
technical approach and the persons who are entitled to get
benefits of 2000 Act get such benefits. The Court should not
be unnecessarily influenced by any general impression that in
schools the parents/guardians understate the age of their wards
by one or two years for future benefits or that age determination
by medical examination is not very precise. The matter should *
be considered prima-facie on the touchstone of preponderance
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of probability.”

13, From the aforesaid propositions of law it is crystal clear that the Court
has to determine the age of ari accused who claims to be juvenile as per the
Rule 12 (3) and initial burden has to be discharged by him.

14.  TheRule 12 (3) reads thus :-

“(3) In every case concerning a child or juvenile in conflict
with law, the age determination inquiry shall be conducted by

" the court or the Board.or, as the case may be, the Committee
by seeking evidence by obtaining -

(a) (i) the matriculation or equivalent certificates, if
avz_iilable; and in the absence whereof:

- (i) the date of birth certificate from the school (other
than a play school) first attended; and in the absence whereof:

(iii) the birth certificate given by a corporation or a
municipal authority or a panchayat;

(b) and only in the absence of either (i), ((ii) or (iii) of
clause (a) above, the medical opinion will be sought from a
duly constituted Medical Board, which will declare the age of
the juvenile or child. In case exact assessment of the age cannot
be done, the Court or the Board or, as the case may be, the
Committee, for the reasons to be recorded by them, may, if
considered necessary, give benefit to'the child or juvenile by
considering his/her age on lower side within the margin of one
year.

and, while passing orders in such case shall, after taking
into consideration such evidence as may be available, or the
medical opinion, as the case may be, record a finding in respect
of his age and either of the evidence specified in any of the
clauses (a) (I), (ii), (iii) or in the absence whereof, clause (b)
shall be the conclusive proof of the age as regards such child

. or the juvenile in conflict with law.”

underlined by me.




@
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15. - Itisto be noted that in each sub-clause of clause (a) of sub-rule 3 of
Rule 12, the expression “and in the absence whereof” (which is underlined in
this order) is repeated. Hence the expression requires due weightage. If these
sub clauses are read placing emphasis on the expression, it is manifest that the
age of child/juvenile is to be ascertained by adopting first available option out
of the options given in the clause (a) and the option given in the clause (b) is
available only when the options of clause (a) are not available at all in a given
case. An option expressed in a preceding sub-clause has overriding effect
over an option expressed in subsequent sub-clause. The highest rated option.
available would conclusively determine the age of a child. For illustrative
purpose, ina given case, if both the matriculation or equivalent certificate
and the date of birth certificate from the school (other than a play school) first
attended are available, then the matriculation or equivalent certificate will take
precedence over the date of birth certificate from the school in the order of
precedence, provided that its authenticity is not under challenge. This view of
mine is based upon a proposition of law laid down in para-34 of the decision
rendered i in Ashwam Kumar Saxena's case (supra).

16. _ Now, itis to be seen how the learned JMFC has decided the age of
the petitioner. Mahesh Chandra (NAW-1) is an In-charge and Head Master
of Govt. Boys Primary School, Angour. On the basis of an entry made at
serial No.1141 in the admission register of the school, which is marked as Ex.

NA-1, he has deposed that the petitioner was admitted in 1st standard of the
school on 12.07.2001. He has further stated that as per the aforesaid entry
the date of birth of the petitioner is 67.04.1995 and the petitioner studied in
the school from 12.07.2001 to 01.07.2002. This witness in his cross
examination has admitted that the admission form of the petitioner was not
available. In his cross, it is challenged by the petitioner that he had never been
admitted in the school. Thus, the evidence given by this witness regarding the
date of birth of the petitioner on the basis of the entry is sketchy, slender and

17.  Manpyare (AW-1) has stated in his evidence that the petitioner is son
of his brother Jagdish. He and his brother Jagdish have got a joint family. The
petitioner was born on 05.05.1997. At the time of admission of the pefitioner
in the 1st standard of Azad Bhagat Singh Middle School, Angour in the year
2003, he himselfhad filled up the admission form in which he had disclosed .
his date of birth as 05.05.1997. He has also deposed that the petitioner had
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never been admitted even for a short period in the Govt. Boys Primary School,
Angour. It is pertinent to mention here that a certified copy of the admission
form of the petitioner is produced in this Court. As per the entry in Ex. NA-1,
the petitioner remained the student of Govt. Boys Primary School, Angour on
12.07.2001 to 01.07.2002. As per the admission form of Azad Bhagat Singh
Middle School Angour, the petitioner was admitted in the school on
01.07.2003. In view of the above, had the petitioner been student of the
Govt. Boys Primary School, Angour from the period 12.07.2001 t0 01.07.2002
then he would have been admitted in July 2002 itself in the Azad Bhagat Singh
Middle School, Angour, but as per his admission form he was admitted in the
aforesaid school on 01.07.2003 i.e. one year later. Upon this evidence it is
conclusively proved that the petitioner was never a student of Govt. Boys

Primary School, Angour. Hence, the learned JMFC has erred in deciding the -

date of birth of the petxtxoner as 07.04.1995 relymg upon the entry of Ex.
NA-1.

18.  Manpyare (AW-1) has tendered in his cvidence the mark-sheets of
the petitioner right from standard 1st to matriculation i.e. 10th standard Ex.
A-1 to Ex. A-10. The genuineness of the aforesaid mark-sheets are not
challenged by the respondent in his cross examination. Hence, there is no
ground to disbelieve these mark-sheets. The date of birth of the petitioner is
shown in all these mark-sheets as 5.5.1997 right from Ist standard to 10th
standard. Since the petitioner's mark sheet-cum-certificate of High School
Certificate Examination year (10+2) 2013, which is exhibited as Ex. A-10, is
available on record. The learned JMFC and the learned ASJ ought to have
decided the petitioner's juvenility at the time of commission of the offence
taking into consideration his date of birth as 05.05.1997, as per the Rule 12
(3) (@) (i), but both the learned Judges committed a grave error by not deciding
the petitioner's date of. birth on the basis of Ex. A-10. In the case of Subham
Vs. State of Madhya Pradesh [2013 Cri. L.J. 1716 M.P.], the matriculation
certificate of the petitioner was available, the authenticity of which was not
challenged by the contesting parties. Thereupon, this Court has held that the
Courts below ought to have determined the age of the petitioner on the date
of the commission of the offence on the basis of date of birth entered in it and
nothing more could be seen at the time of the ascertainment of his age. In the
Ex. A-10, the date of birth of the petitioner is shown as 05.05.1997 and as
per the FIR of the case, the date of the incident is 15.09.2014. Thus, the age

/7
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of the petitic;ner on the date of incident was 17 years 4 months and 10 days.
Consequently, the petitioner was juvenile on the date of the offence as his age
was below 18 years.

19. In view of the above findings of this Court, the orders dated
09.02.2015 and 16.10.2014 passed by the learned JMFC and the learned
AS]J are hereby set aside after allowing this petition. This Court declares that
the petitioner Harsewak Rajpoot was a juvenile who is conflict with law on
the date of incident. Therefore, the entire proceedings of Sessions Case No.
119/14 State of M.P. Vs. Harsewak Rajpoot, arising out of Crime No. 134/14
of Police Station Gulganj, pending on the file of Additional Sessions Judge,
Bijawar District Chhatarpur against the petitioner are quashed. The S.H.O.
Police Station, Gulganj is directed to submit the charge sheet against the
petitioner before the concerned Juvenile Justice Board. The aforesaid trial
Court is also directed to fix a date of appearance of the petitioner before the
concerned Juvenile Justice Board and to return the charge sheet to the S.H.O.
Pohce Station, Gulganj with case-property, if any.

20.  Copies of this order bc sent to the aforesa.ld AS.J. Court and the
S.H.O., police station, Gulgau_l for information and compliance without delay.

21.  Accordingly, this M.Cr.C. Stands finally disposed of.
| M.Cr.C. disposed of.

LL.R. [2016] M.P., 937
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Subhash Kakade
M.Cr.C. No. 14937/2015 (Jabalpur) decided on 9 October, 2015

MOHD.SHERU =~ | : ... Applicant
Vs. . M .
STATE OF M.P. ) ...Non-applicant

A Criminal Procedure Code, 1973 (2 of 1974), Section 439
- Bail - Object - To secure the appearance of the accused at the time of
trial - It is neither punitive nor, preventive, (Para9)

@ 7Y FIHAT Gieal, 1973 (1974 BT 2), GINT 439 — GHMTT —
2vy — R & e atgae 9 ey giilee s — a7 w1 @t
TOSIAT § T ¥ Fars |
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B. Crimt;nal Procedu}e Code, 1973 (2 of 1974), Section 439
- Grant of bail - Delay in trial - Inordinate and unexplained - Not
attributable to the accused - Entitled for bail. *  (Paral0)-

4 5vS HHYT Aledl, 1973 (1974 @71 2). €T 439 — GHITT
7T Bt i — faawer ¥ fads - aoRfte vd s — arf%lgaﬁw
ARYei ad — S 3 EPRR |

C. . Criminal Procedure Code, 1973 (2 of 1 974), Section 439
- Bail - Ground of de-novo trial - Record reconstructed after destroyed
in fire - Delay not occasioned by accused - Entitled for bail. (Para 15)

T 7US AT WAL 1973 (1974 BT 2), ST 439 — THTT —
7@ R & famrevr &7 ey — M1 ® TR #@9 $ A alee gaftifia
* foar Tar - aftgen g e s 98 e A — s 2 seER|

Cases referred :

(2009) 2 SCC 281, (2001) 4 SCC 280, (2005) 8 SCC 21, 2011(2)
MPLJ (Cri.) (.C.) 116 =(2011) 1 SCC 694, (1978) 4 SCC 47, (2005) 11
SCC 569, (2000) 9 SCC 443, (2000) 9 SCC 383.

.;_’.N. Tripathi, for the applicant.
R.S. Shukia, P.L. for the non-applicant/State.

ORDER

SusnasH KAKADE, J. :- This is the fourth bail application filed on
behalf of the applicant under Section 439, Criminal Procedure Code, 1973,
hereinafter referred to as 'the Code'.

Details of rejection orders:-

S.No.| Particulars M.Cr.C. No. | Date of Rejection
1. | Firstapplication 8590/2014 |11.07.2014
2. _Secondapp;icaﬁon' 11631/2014 |26.08.2014
3. Third application = | 18335/2014 |17.03.2014

2 - Applicant Mohd. Sheru is in custody since 20.04.2014 in connection
with Crime No.285/2014 registered at Police Station Maihar, District Satna
(M.P.) for the offence punishable under Sections 341, 323,294 and 307/34
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. . R . . v

3. It is submitted by Shri J.N. Tripathi, leained counsel for the applicant
that the-applicant is innocent and has been falsely implicated in this case. It is
further submitted that the injury inflicted on the person of complainant Pintu
Chourasia has not been opined by the Doctor as dangerous to life, therefore,

no offence under Section 307 of IPC is made out and other co-accused persons
have already been granted bail. Learned ¢ounsel further submitted that wife
of the applicant is suffering from serious disease and as nobody is available in
the family to look after her, hence, applicant’s case may be considered
sympathetically because the applicant is in custody for more than 15 months
and conclusmn of trial would take considerable time. :

4. Shri J.N.- Tripathi, learned counsel for the applicant submits that the
circumstances in the case are changed drastically as after recording defence
evidence original record of trial Court completely destroyed due to fire. Itisalso
pointed out by learned counsel though vide order dated 12.08.2015 record is
reconstructed but, there is remote possibility of completion of trial in near future.
On this new ground, it is prayed that the applicant be released on bail.

5.-  ShriR.S. Shukla, learned counsel for the respondent/State vehemently
Opposed this repeat bail application.

6. The concept and philosophy of bail was dlscussed by the Apex Court
in case of Vaman Narain Ghiya vs. State of Rajasthan, reported in (2009)2
SCC 281. The principles, which the Court must consider while granting or
declining bail, have been culled out by the Apex Court in the case of Prahlad
Singh Bhati vs. NCT, Delhi, (2001)4 SCC 280 and in case of State of UP
vs. Amarmani Tripathi, (2005)8 SCC 21. '

7. . The Apex Courtin case of Szddharam Satlingappa Mhetre Vs. State
of Maharashtra, 2011(2) MPLJ (Cri. ) (S.C. ) 116= (2011)1 SCC 694, the
Apex Court observed -

“116. Personal lzberty is.a very precious fundamental rzght
and it should be curtailed only when it becomes imperative .
.accordmg to tke pecuhar Jacts and circumstances of the. .
case : .

8. Wlnle discussing pre-tnal detentlon the Apex Court in case of Moti
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Ram vs. State of M.P., reported in (1978)4 SCC 47, held:

“14. The consequences of pre-trial detention are grave.
Defendants presumed innocent are subjected to the
psychological and physical deprivations of jail life, usually

_ under more onerous conditions than are imposed on
convicted defendants.”

The Apex Court further observed:-

“Equally important, the burden of his detention frequently
falls heavily on the innocent members of his family.”

9. Object of bail is to secure the appearance of the accused person at
the time of trial by reasonable amount of bail — Object of bail is neither
punitive nor preventive. Another relevant factor is as to whether the course of
justice would be thwarted by him who seeks the benignant jurisdiction of the
Court to be freed for the time being. The Court has to take into consideration
the delay in concluding the trial which is one of the important factors in deciding
whether to grant bail.

10.  Right of liberty of the applicant is a fundamental right enshrined under
Article 21 of the Constitution which cannot be curtailed unless otherwise
provided by procedure established by law where there is possibility of
inordinate and unexplained delay in conducting the trial and reasons for delay
not attributable to the applicants, he can be directed to be released on bail.

11.  Indeciding bail applications an important factor which should certainly be

taken into consideration by the Court is the delay in concluding the trial. Often this
takes several years, and if the accused is denied bail but is ultimately acquitted,
who will restore so many years of his life spent in custody? Is Article 21 of the
Constitution, which is the most basic of all the fundamental rights in our Constitution,
not violated in such a case? Of course this is not the only factor, but it is certainly
one of the important factors in deciding whether to grant bail.

12.  The Apex Court in case of Babba vs. State of Maharashtra,
(2005)11 SCC 569, Vivek Kumar vs. State of U.P., (2000)9 SCC 443
and Mahesh Kumar Bhawsinghka vs. State of Delhi, (2000)9 SCC
383 has taken the view that when there is a delay in the trial, bail should
be granted to the accused.



LL.R.[2016]M.P. Mohd. Sheru Vs. State of M.P. - 941
13.. Learned trial Court in its order datéd 09.09.2015 observed that: -

"STEl % AfAE B gaPhar ey e @1 wew 2, @ sifwggeor
Td aguier ARYT 3% 3% B9 &1 e | aftEaay sh ca. b
Frard) va aifrgoeeor & aiftraaar i qa.) B, ) sge IR
feadY amT SfrTo 3 RE @ gega afERT—TF @Y Wi ufy
F wo<H @ Way ¥ B Al 7 @ e fear | A
TIAYE BT TRE W U TRNEWN @ Foed D 6ey § B araf
ammﬁfﬁaﬂwvawmzoz/mmgﬁﬁnﬁm

.Tfm?mﬁa—d foar s 817
14, ltis further observed that: -

“geBROT F YR H RPN AT Y LI URBT O ARIT—gH
@1 weg wfaferfy a1 sramfy ot wwqa 98 far o 9ot 2| o 7
Sty g & 5 vera: afgwY @ ey aRiy kR
feraT ira, eI SUERT SIS @ SR W RIRY SFER SR

- aﬂéngﬁaﬁ;ﬁaﬂﬁm’aﬁmﬁl

FHNT SIPYERTTI TR AR e v siftrayor it @
wuﬁmaﬁaﬁwmﬁmﬁwﬁﬁﬁaﬁ%gﬁw
230920153#%3*!”

15.  Atthisstage the Court will not expressing any opinion as to whether ,
the allegations in the versions of the prosecution or defence are correct or

~—e—< 110t, as evidence has yet to be led de-novo. In the instant case, there is no

-

such pleading or material on record to conclude that delay in the trial is
occasioned by the applicant/accused and therefore, this Court is of the
considered view that the appllcant is entitled to the benefit of bail solely on
account of above mentioned new circumstance, which has arisen after rejection
of last bail application due to the fact that trial of the case will be commenced
de-novo after re- constructlon of record\H‘ch was destroyed on account of
fire. o0

. p A
16.  Accordingly, without expressmg any opinion on merits of the case,
the present application is allowed ‘and it is directed that applicant be released -
on bail on his furnishing a personal bond in the sum of Rs.40,000/- (Rupees
Forty Thousand Only) with two solvent surcty each of Rs.20,000/- (Rupees

Twenty Thousand Only) to the satisfacti n of the trial Court.

~ — T ‘. . . -
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This order will remain operative subject to compliance of the following _ r'( 2
conditions by.the applicant: - . _ . - - - T
1. The applicant 'will comply with all the terms and ‘ .
conditions of the bond executed by hlm Los
I K 5?
2. The applicant will co-operat_e inthe trial, as the case - - P?' .
may be; _ , - N
- - A
3. Theapplicant shall not commit an offence similarto . 1\;‘;‘
the offence of which he is-accused. } f't:
17. A copy of this order be sent to the Court concerned for complia'nce. [/' -
18. Certified copy as perrules. - o ;
- | " Order accordingly.
/.
- ': _j\’ ~
\% —
7 [
AN




