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I INDEX
(Note : An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 6(1}(2)

and Contract Act (9 of 1872), Section 23 — Lawful agreement - Rent -

agreement to the effect that if tenant do not.vacate the premises after
2 years, the tenant would pay enhanced rent — As rent at enhanced
rate was in continuation of tenancy, the provision was contrary to
provisions of Section 6(1) & (2) of Act, 1961. [Rajendra Kumar Gupta
Vs. Ram Sewak Gupta) «.1429'

YITT (ST IR, 55 (1961 BT 41), arer 6(1)(2) va wirer
FETTT (1872 #7 9), T 23 — R vv — 59 w19 51 favR @7
TR {5 afy fvdar gt o v wRex Reg 7 o 2, @t @g g1
gom fevmar st +2m — fe 92 g 7 W R frrd e A fidavar
¥ o1, wufee a® Sude AfiPrE 1961 @) 9T 8(1) 7 (2) @ wuEel @
nRed o) (e AR qwn A xm Jaw 1w .. 1429

. Accommodation Control Act, M.P. (41 of 1 961), Section 12(1)(c)
—Denial of title — Tenant in his written statement admitted himself to
be a tenant having taken shop on tenancy from plaintiff - However
called upon plaintiff to prove his title — Defendant never disowned that
he is not a tenant — Such an act of defendant does not attract the

provisions of Section 12(1)(c) — Appeal allowed. [Rajendra Kumar

Gupta Vs. Ram Sewak Gupta] ...1429

YITT P S, 70 (1961 &7 41), arRr 12(0(F) — 55 @
Fare — Ju fafEa wom & ardt ¥ g v W At @ A feR
T wd fER st WeR e @ ~ frg, o W e v Wi
& B AT B - AR F B a8 FHR T FRaT £ 98 RRER a9
8 ~ Al #1990 wer arr 12(1)(0) $ vugEt B areifa T B
¢ — o W1 @eiw AR T B W daw ) ...1429

Accommodation Control Act, M.P. (41 of 1961), Sections 1 2(L() )

& 12(1)(h) — Bonafide requirements and reconstruction — Landlords
have pleaded and proved that they shall be starting their business of
lodging in the suit accommodation after making reconstruction —A suit
on both grounds is maintainable and both grounds are not destructive
to each other ~ If the landlord pleads that he will start his business
after carrying out repairs or reconstruction there is nothing wrong or
illegal — Such a suit basically is suit on the ground of bona fide

-~
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requirement and such a suit filed on both grounds is maintainable and
can be decreed. [Rajesh Vs. Smt. Rajkunwar Through LRs.] ...1441

T FEer JfRraE, aH (1961 BT 41) TR 12(1)(@:') 7
 12(1)(7) — TIvafa® SrATIHAry §9 gAA AT - AT / THTT ATfA®!
A 75 afmETE o) g fow @ £ T arg e A gaffaio & & v
ARA[E BT WA AR A~ A & et W arg el @ e
T AR P R @ famwe o ¥ - afy wem wifaw g aftare
HeaT @ ¥ 98 wwra Aga yaiiaiv s @ uwErd a9 e R
T, o et §p M wod s ade w2 - ¢ur 99 Aea: s
ATTIFHAT B AT T 978 € ¢F Qi ARt O IRYA Sad 918 Nueiy
2 o ferita fear o woar 2 feiw 4 sindf segeR g faftre
wfafafer) _ ...1441

Arbitration Act (10 of 1940), Section 8 — Application for
appointment of arbitrator — Acceptance of tender by respondent —
Allegation and counter allegation about exccution of formal agreement —
Formal agreement duly signed not on record — Letters of correspondence
and terms and conditions of tender documents on record — Whether there
was an arbitration clause or not—Held — Yes, from the tender documents
and correspondence between the parties it is duly inferred that until a
formal agreement is preparéd and executed, acceptance of tender will
amount to binding contract and as arbitration clause s mentioned in general
condition of contract, which is part of the contract, so there was arbitration
agreement between the parties — Petition allowed and matter remitted
back to the trial Court for appomtment of arbitrator. [Pooranchandra
Agrawal Vs, Union of India} ... 1289

Wwﬁﬁw(mxowm) mwa—mwas?ﬁgﬁfra‘g
ardeT — weaeft g1 PR @ Wi — stvaRe w=R @ o @
TR A ARIT ¢ TR - mmﬁm&rﬁﬁm’?mmaﬁaw
W 9 - T WEER ® U9 @ FiEr gwe @ fees st wd
aftrere TR & — T4T 98T B AR e of auar T8~ afafeiRa
— &Y, fafyer swds odr TEERY ® U9 wdER € 9% 99d w9 9
Rresfifa 2 f5 o 99 atvaiRe s¥R dar R sy e T80 faar
orar, Fifer A sl domerd wWiter ¥ wife §F ot qem fE
wfeT @Y g Tt 3 A s dfea 2, ot e wiaer e A 2,
o YEERI @ Wed ARy BN o — AIfg@T WOR a1 weRd @)
Frafie 2g amer REmer <g@rad 3t ik afnifya ) (e s fa
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qfraa aite giean) ...1289

Arbitration Act (10 of 1940), Section 8 and Arbitration and
Conciliation Act (26 of 1996), Section 7 — Arbitration agreement —
Application for appointment of Arbitrator — Arbitration application filed
after coming into force of 1996 Act—Applicability thereof — Held — Even
after repeal of 1940 Act, the dispute is to be decided as if there was an
arbitration agreement betweeri the parties in terms of the provisions of
1996 Act. [Pooranchandra Agrawal Vs. Union of India] ...1289

AR ARIATT (1940 BT 10) areT 8 VT AreAvery Fiv qoE
(77 (1996 BT 26), g% 7 — ATEeer] Hre — eueel @ g ¥
aﬁaﬁ—wgsa}aﬁﬁma%m?naﬁﬁa?mwam‘ﬁ
T[T — SUH war=l ~ ifvaiRa — 87 @ f5 97 1940 & arfiPrm
ﬁﬁm@mﬁmwmwmmmiﬁqﬁﬁ .
%qm‘$m1sgs$srﬁrﬁw$wm”aﬁmfﬁmm
AN (= agard 3 gfee aie 3R ...1289

“drbitration and Conciliation Act (26 of 1996), Section 7 — See
—Arbitration Act, 1940, Section 8 [Pooranchandra Agrawal Vs. Union
of India] ...1289

TR FIY GoAE AR (1996 BT 26), GRT 7 — dE — APEAVSY
HITH, 1940, reT 8 (XTI IrAT M Ifas ot gfear)  ...1289

Arbitration and Conciliation Act (26 of 1996), Section 11(6) —
Appointment of Arbitrator — Since the applicant was not getting
expected quantity of stone, prayer was made to reduce the quantity —
It was also prayed that Geological Surveyor be appointed to determine
the availability of stone - Lastly, he prayed that Arbitrator be appointed
— Held — Clause 10 of the agreement makes it clear that the dispute
relating to the terms of the contract can only be referred for arbitration
— Clause 6.5 of the agreement provides that in no circumstances total-
quantity to be excavated can be reduced — Hence the gricvance can
not be treated as dispute as per clause 10 of the agreement — Thus, in
absence of dispute, question for appointment of arbitrator does not
arise — Application is dismissed. [Shree Agencies Pvt. Ltd. Vs. M.P.
State Mining Corporation] ...1467

AEErY FIT GAT AUV (1996 FT 26), G 11(6) — Feqw} B
frgfed — 9f% ade® weR B g wmEr AT W @} T <ET o

3
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gUfY U §RT WAl $9 &3 og wefr &) ¥ — a7 off mefr & o
f& ger 3 Suaear @ fafer g v qEwhe wdas e fear
S — & A S weae o frgfra g w2 — afifaiRe - v
B @S 10 I§ WK &xal 2, 5 Gfaer @ faaa @ Jeftra fae daa
megxe 8g PR fear o gwar @ — U @7 @9 6.5 9% SuEfyw
Feal # 5 fah A aRRefy ¥ soafya & ot areft @ = on &Y
B W1 Hdl — I TR D ES 10 B IR e wt faag 3 49l
R TE AFET ST YHaT — 3Iayq, fae & IHE f, qeav 7 i o
w¥ ey WTE) ghar @ — sn&aﬁarﬁwrl(mqﬁvﬁurﬁ»rﬁwmvée
AT SRURTE) " ' ..1467

Arbitration and Conciliation Act (26 of 1996), Section 15 —
Appointment of the substitute arbitrator — On the withdrawal of the
named arbitrator and in terms of the arbifration clause contained in
MOU, which are in the nature of the arbitration agreement, the
substitute arbitrator is required to be appointed for resolving the dispute
between the parties — The substitute Arbitrator appointed by the Court
for deciding the dispute between the parties. [Surya Kumari Mehta
(Smt.) Vs. Shri Rajendra Singh Mehta Through LRs.] ...1474

aregeey gl Gow IEfgT (1996 FT 26), GINT 15 — ©TTTT
gegeyy Ft [gfea — mia Aoy @ e vedl W gd gmaty, ol %
g YR $ @7 A 2, F grufdse Aremmer] @ve @) Il @ SFER
tEeRI @ W faare 3 wareme ?Y U qegeel §1 Fgfm oY s
Fifta 2 — veet & Wy fae @ Ry g <ATed §RT R
aegvel Bt fgfam & oF) (gF I dsa (hh) f4 sh == foE
dgar g fate gfafifn) _ ..1474

Arbitration and Conciliation Act (26 of 1996), Sections 31(3),
(7), 34 & 37— Award passed by the Arbitrator assailed on the ground
that the same has been passed in contravention of Clause 64(5) of the
agreement — Held — Clause 16(3) and 64(5) of the agreement specifically
provides that the parties had agreed that no interest shall be payable
for whole and any part of the money — Thus, Arbitrator cannot award
interest. [Union of India Vs. M/s. Ravi Builders and Rajendra Agrawal
& Associates] ' S §

qregeRry i geIw JRIT (1996 BT 26), e 31(3) (7). 32 T
37 — weUE T GIa aftrfeeia &1 g9 e W gatdl € 1 fv aw
TN D WS 64(5) B Soaew ¥ wifRa fear wur 2 - afafeEiRa - ewx
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2 @vs 18(3) U¥ 64(s) fafiféfe vy @ syaftm =@ ¢ f¥ taort @ =
TE weafa g8 off % Wyl ov year wwa 5 a9 w® Fi @ 3 =
BT — araq, weawer =yTo aiftrfafa Y @ gwar @fEe avw gir
fa. 3. fr faced vve vei= awTe gue wEifigey) ...1175

Arbitration and Conciliation Act (26 of 1996), Sections 31(3),
(7), 34 & 37 — New Plea —~ Raising of new plea in respect of bar
contained in Clause 64(5) of the agreement — Objection with regard to
grant of interest being a pure question of law can be raised at this
stage — Award passed by the Arbitrator with regard to interest is set-
aside — Appeal is partly allowed. [Union of India Vs, M/s. Ravi Builders
and Rajendra Agrawal & Associates] w1175

FrEve Fiv Goe IR (1996 BT 26), aIg 31(3), (7) 34 T 37
— T FfrarE — R & TS e4fs) A aftfa asfw & wee ¥ T aftEms
Foram S — <o @ We @ dWae F ot 1 aafr QR o Rygg v el
¥ ¥ O W 9O W1 Wedl @ — e $ Wee ¥ meave g aiRe
Fftfefy s fear wr @ — anfer e o) (giae ate gfear A .
MY fivsd ow wwi= arare gve watfRgew) ..1175

Award of dealership of LPG — Judicial review — Award of dealership
—Administrative decision —It is a contract having commercial orientation
—However, the decision making process is open for judicial review. [Vijay
Pratap Singh Parihar Vs, Union of India] ...983

vadl.ofl. & ey warm @t wrm — =fde galdieT —
SterRrq gar7 &1 e — verefae fofy - 9% e aitenE wiier
2 — denfy, fvfy o Y wfvar o1 ~nfre gaffates fear o awar @)
(freg yao e aRe fa. qffa aife gfsan) ...983

Bhoomi Vikas Rules, M.P. 2012, Rule 53(iv) - Fuel filling
station — For establishing a retail outlet, the land owner has to fulfill
the norms of Rule — The owner is fulfilling the condition of Rule
S3(iv)(b) — Petition allowed and IDA directed to issue NOC. [Indore
Development Authority Vs. Ashok Dhawan] (DB)...1251

9y fara fam, 78, 2012, P ss(iv) — Fa7 o8 #% — @
g1 st o wnfiia ox @ fay g-wrft @ P 3wy @) qff
BT Bl @ ~ q-aefl, Frey sa(iv) (@) @ ol Y qR wear @ — arfaer
HOR @Y T8 U9 1YL F SR warores ot wwa 2 P fear
T (FER s*Erw JURE A qus ag=) (DB)...1251
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Bhoomi Vikas Rules, M.P. 2012, Rule 53(iv)(b) — Petroleum
outlet can be installed over a residential area, subject to compliance
of the Bhoomi Vikas Rules, 2012. [Indore Development Authority Vs.
Ashok Dhawan] - (DB)...1251

Zfr o Fram, 48, 2012, P s3(iv) (@) f Rawre Frm, 2012
a%mﬁqma?amﬂﬁ.mﬁﬁuaa#ﬁmﬁﬁﬁmwﬁﬁmm
w21 (Feh seawie aUiRd A sie o) (DB)...1251

Cantonments Act (41 of 2006), Section 28 — Judgment in rem —
As the correctness of the decision under review has been affirmed by
the Supreme Court in SLP and it is a decision in rem and the said
clection has been treated as non est in the eyes of law, so in such a
situation giving personal hearing to all candidates or making them party
was not necessary — Review petition dismissed. [Sanjay Ledwani Vs.
Gopal Das Kabra] - (DB)...1730

gradt SRIfaT (2006 T 41), SRT 28 — wAA AT — 4%
gaffatess @ el frfa @ Soar gai= e gwo AR
aftrge 9 T 2 F T8 Ue wdsel fofa @ g R @ e { s
ﬁafmma;aww?,m:ﬂvﬁﬁuﬁ#wﬁqmﬁwﬁ'aﬁwﬁﬁﬂa
T FoaT S UEGR A IawEs e — gifdaen wfue
wifter | (Mo dsarh fa. Tiara S a1 (DB)...1730

Cantonments Act (41 of 2006), Section 28 — Right to vote —
Whether stay granted by the Supreme Court to occupants of
unauthorized or illegal structures creates any right in their favour to

be voters — Held — No, as the stay can only protect their occupation of
" the concerned structure and no legal right enures in any of the occupants
of the unauthorized and illegal structures to be a voter. [Sanjay Ledwani
Vs. Gopal Das Kabra] (DB)...1730

BT} ST (2006 BT 41), &IRT 28 — A < BT AFIGR — F4T
gat=a =Ted g7 Aftrgy Aerar ady fpfon @ sl a1 uwm
# 7¢ U5 9 fya A Aasar @ div ® FE PR Yiwm svar @ -
affEiRa — wdf, wifs o wsfa faio F 9= s e T &
Wit oedl @ Td TR omfraa den sy Fefvt © sy 4 W
fpell & T T @1 oY e after i T star ) (FEY
dsarlt 4. aE ]I @TERD) (DB)...1730

Cantonments Act (41 of 2006), Section 28 — See ~ Interpretation
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of statutes [Sanjay Ledwani Vs. Gopal Das Kabra] (DB)...1730

BITTl A7 (2006 BT 41), GIvT 28 — @ — Br{A BT FEgT
(oo et fa. whure gra wTE) (DB)...1730

"Cantonments Act (41 of 2006), Section 28 — Voter list - Elections
of Ward No. 1 to 6 were set aside — Order was affirmed in W.A. and
SLP — Voter list of ward No. 7 was not under challenge — Questions
about what would happen to elections of ward No. 7— Held — The option
is left on the appropriate authority to decide whether to conduct
elections only for ward no. 1 to 6 or for all the 7 wards. [Sanjay Ledwani
Vs. Gopal Das Kabraj (DB)...1730

BTl ST (2006 BT 41), &7 28 — Fa<rar {4t — a€ #. 1
ﬁs%awmmw—mﬁmaﬁﬁamﬂaqﬁw.wm.#
srﬁrgﬁ:ﬁvmm—mm?aﬁwmwﬁaﬁ?ﬁ?maﬁﬂnﬁ—nw
S fo o #. 7 B gAEt w3 wtw - afiPeiRa — a8 Rew
W R 1 2 fr 95 aw RAPReT W 5 s dew A m, 1 9
8 TP AT WA WAl wrsf G YA Warfuw ft W | (Werm deard)
fa. Tvra T sraw) (DB)...1730

Cantonments Act (41 of 2006), Section 28 — Whether a person
occupying illegal/unauthorized structure in the cantonment area can
claim to have any right to be enrolled in the electoral rolls prepared
for the concerned Municipal Constituency — Held — No, as the right to
vote or to be enrolled as a voter in the electoral rolls is not a
fundamental right but it is a creature of statute and only occupants
residing in houses approved or recognized by the Cantonment Board
as legal area eligible to be voters. [Sanjay Ledwani Vs. Gopal Das
Kabra] (DB)...1730

B FRfT7 (2006 BT 47), &7 26 — F1 BIA &7 § 39 /sl
Wmﬁﬁ%ﬁﬁ#mﬁﬁ,ﬁﬁﬁwmﬁaﬁﬁ&ha‘qmaﬂ
T Frafes Tl § amifea R o @ el aReR B eEr @
oW @ - afifEiRa — 7 @its W@ 2 @1 aRer svar Pafas
ammﬁrﬁ#wma%aﬁwwmﬁsﬁmﬁmm,w
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Civil Court Rules, M.P. 1961, Rule 186 — See - Civil Procedure
Code, 1908, Section 47, Order 21 Rule 17, 23(2) [M.P. Power
Generation Co. Vs. Ansaldo Energic) ...1055

Rifaer ey (99, 7.9., 1961, 99 186 — 36 — ffae afvar
WIedl, 1908, €IRT 47, MR 21 (997 17, 23(2) (Ga.dl. GfaR SR ST
1. arwast TIRi®) ' ...1055

Civil Procedure Code (5 of 1908), Sections 10 & 151 — Stay of
Suit — Pendency of Criminal Case — Defendant filed an application
after four years of filing of W.S. for staying the proceedings of the
civil suit on the ground of pendency of criminal case in respect of the
same cause of action — Held — There is no invariable Rule that the
proceedings in the civil suit be stayed, unless disposal of criminal case
or that simultaneous prosecution of criminal case and civil suit will
invariably embarrass the accused - Defendant failed to disclose as to
how the continuance of civil preceedings would cause embarrassment
. to him — No case was found to stay civil suit — Trial Court directed to”
proceed with the trial expeditiously. [Shyama Vs. Godawari} ...1715

Rfaer gfFar wizar (1908 &7 5), GRI§ 10 T 151 — 1T 37 QST
O — GIP8F el @7 dfed e — Sfaard) 3 fafaa wum uwga
P P AR 98 Y¥AIQ, WA 95 8gS B WA N qVSFH UFIOT dfad
81 @ IR W, Rifed T 9 sfafval & 9 w9 eg aeT v
frar — sRfEiRT - ¢ B Rer frw = 2 fr fufiw ae o
Frfarea wfin @ o], w9 a9 5 qfdss g &1 Prae @emr
fifaer are ¢d Tifss gyavor &1 wwamfie afmtee afgea @ wda
SasE A 7 Sredar 81 — IREr I8 uFe w9 A aaed <& ¢ 5 fafae
srfarfEgl @ o e @ 90 f59 PR Sawe eifta e — fafie 9
B UFA Y BIT A0 TE UHAT T — fERT W §Oger ©
T faarer e IR fear T (@@ fa mEed) ‘ ..1715

Civil Procedure Code (5 of 1908), Section 47, Order 21 Rule
17, 23(2) and Civil Court Rules, M.P. 1961, Rule 186 — Correct
Decreetal Amount —Arbitration Award was passed and two different
sums were granted infavor of respondent with interest from different
dates —In application for execution, the respondent has mentioned the
prineipal amount together and the interest together — Required
particulars are not distinctly and completely set down as required under
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Rule 186 of Rules, 1961 — Executing Court directed to proceed with -

execution bearing in mind the provisions contained in Order 21 Rule
17,23(2) of C.P.C. and Rule 186 of Rules, 1961 [ML.P. Power Generation
Co. Vs, Ansaldo Energic] . 1055

) Rifaer wfzar @I3ar (1908 &7 5), &IV 47, JIReT 21 497 17, 23(2)
Vo Rifdw ~maray a9, 7y, 1961, frag 186 — wet Rwta wfer —
e sfeifrela e fear Tar sk yoreff @ 9a F B aelRin
Frer Rl @ 29 =1 @ W wiga 91 7 oft — fPraes g amdew
Ayl 3 @ @ 3 vo Wiy wd e Wy e sfafaa fear —
fram 1961 @ Fram 186 @ Fafa slaqar sawe fafifent =t
wed: Uq quia: syaffa w@ fear wr — frsies e # R @
R 21 Pr 17, 23(2) T P 1961 @ FrrT 186 W siafis Sygal’ @t
e ' Yed gy P srfafea gam @ PR fear wan) (Tt
QAR SR FU 4. aigergl i @) ...1055

Civil Procedure Code (5 of 1908) — Section 100 — Finding of
fact — Concurrent findings of the two courts about the joint family
property are not required to be mterfered with, [Ramraj Patel Vs.
Hiralal Patel] ..1738

Refaer afFar afzar (1908 @71 5) — gIVT 100 — ToF T Frswd —
wgad yRar ¥ wefa & wag & aﬁ’rwxmmma%ma?ﬁﬁ‘rmf#
ey fear s anifea w1 (e wed i e =2 4) ... 1738

Civil Procedure Code (5 of 1908) — Section 100 — Second Appeal
—Burden was on the appellants to prove that there was a partition and
that the property subsequently purchased was not purchased from the
nucleus of the joint family property — Since the appellants have failed
to prove the previous partition, their entire stand was wiped up — The
courts below have rightly decreed the suit filed by the respondents/
plaintiffs — No substantial question of law arises for adjudication’-
Appeal dismissed. [Ramraj Patel Vs. Hiralal Patel] ...1738

Fifaer widar afzar (1908 &7 5) — srer 100 — @i st — a8
Rrg #<3 &7 AR afrareffavr wv o & fraer gan o W@ gwEad! w9
¥ $9 9 ¢ "l Wgw TRAR 9 wula @ B ¥ 9 Ba @)
¢ oft — {f% srftemeffaer qdadf fmmes frg o6t § swwa @ €, o
9% YO AR T AHAT 8 T ~ fPrad mardat ¥ weeff /ardemr
ET ORI a1 Sfud w9 @ R fear — =affas 3g ARty &1 918
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Civil Procedure Code (5 of 1 908), Section 100 — Second Appeal
— Concurrent findings of fact — Appreciation of evidence not
permissible on question of possession of property — Held —It being
finding of fact could not be interfered in Second Appeal. [Jwala Prasad
Vs. State of M P.] ..1133

ﬁﬁamwf@mﬁsa& &7 5), snwma—f?a‘)zram‘)a T P
Tadf ey — Guftd W Be B U W W &1 STET AR el
~ sfREfRT — weu &1 frod B9 @ sro gwl fida odia & swEy
TEY foar o awar| (SaraT 991E 4. 7.9, Sa) «.1133

Civil Procedure Code (5 of 1908), Section 100 — Second Appeal
— Concurrent findings of fact — Suit for declaration and permanent
injunction — Adverse Possession — Suit property mutated in name of
State of M.P. in 1954 — Appellants were never allotted nor remained in
possession of suit property — Held —Necessary ingredients of adverse
possession not. made out — Appeal dismissed. [Jwala Prasad Vs. State
of ML.P.] . T .LW1133

Rifaer 7fFar 91T (1908 &7 5), &I%T 100 — 7T s — 727 7
gaad! frey — gty v9 vy @Ra 8 aie — vlaga wear — 99
1954 ¥ ar% Yoy AU, T & W R GEraRa ¥ 15 — adiareffor
@t arg wufm @M N snafeq = @Y 1 v 7 @ B q@ wokw W
ITHT e vET — affeiRe — wfiad o © Aaws uce e e
g ¥ — afia @Y | (Saren 9wk 1 9.9, ) ...1133

Civil Procedure Code (5 of 1908), Section 100 - Substantial
gquestion of law — Unless the evidence is adduced on record in support of
the pleading no inference could be drawn in favour of the party who has
taken the defence in the pleading and not proved the same — The trial
court as well as appellate court were bound to consider the matter in the
light of pleading and unrebutted evidence — Cross examination of the
witness is 2 material implement in the hand of other side by which the
party can put his case in his cross examination to the witness of other side
as pleaded in pleading —Absence of cross examination and not filing the
written statement and in the light of unrebutted and uncrossed evidence,
no substantial question of law arises —Second Appeal dismissed. [Indrapal
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Singh @ Raja Bhaiya Vs. Jandel Singh] ...1448

Rifaer afar wiear (1908 &r.5) arr 100 — [ &r wrearT ge7
— ¥ % o5 afas & wwefa ¥ afiehe R wen g 7€ far S
U UaeR B un A »ig ot e WY Frerar w1 wear, R fF
afae § qumE faar @ tE 9} R wd fear — R ~rarem @@
yiell <maTay sfET 9 sraftsy ey 9 Areld ¥ wad W e
FM eg 9= o — wiEl w1 yRey, R um @ sl d ¢ Qwn
AEaquEl A €, e g1 98 tEeR I uAeR @ e ) giderr
F A ¥ A9 AP F afiars, 5l e afaeet @ s g v
wpdr € — wfuwdae /) agafeafy qen fafea sov vga 7 f5d wm
aur sEfved w9 it wien @ amate #, falr w7 WRaw W
I~ i war — fad adfla =@fer (Seua R ¢ e dar fa
sige RiE) ...1448

Civil Procedure Code (5 of 1908) — Section 114 — Review against
order passed in Writ Appeal — Decision passed in Writ Appeal challenged
by way of SLP before Apex Court—SLP dismissed — Held — That against
the Writ Appellate Order SLP too has been dismissed, thereby affirming
the Appellate Order, so review petition is devoid of merits — Petition
dismissed. [Sanjay Ledwani Vs. Gopal Das Kabra] (DB)...1730

Rifer afar aizar (1908 7 5) — a7 114 — RE arfier 3 wifa arder
? fiww gafaies — Re arfia & ke Frefa o Swaaq ~mew @ e
TaYE . & geg | gAtd & 7§ — wwyad @i - afrfEfRe - Re
Ffell AR 3 faeg wwg oA @ wRe @ 1 Rt sdidg
FRw g g 2, @ gaAfdates @@ ey fda @ - afaer
@™ | (@5 sar) f1. e </ BTERT) (DB)...1730

Civil Procedure Code (5 of 1908), Order 1 Rule 10 — Necessary
party — Respondents no. 1 to 3 have filed suit for Specific Performance
of Contract against respondent no. 4 — Petitioner filed application for
impleading as party, as at the time of marriage with son of respondent
no. 4, it was agreed that half portion of house would be given to
petitioner — She is in possession of half portion of house and is getting
rent from tenants — Held — Petitioner would be adversely affected if
any decree of Specific Performance of Contract is passed — Petitioner
is a necessary party —Trial Court committed an error of jurisdiction in
dismissing the application u/o 1 Rule 10 — Petition allowed. [Tabassum

(Smt.) Vs. Shabbir Hussain] -.1311
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Rifaer afwar aiar (1908 @7 5), SR 1 [0 10 — ITTTAD TIBIK
— geaeffaror . 1 T 3 % a3, 4 @ fiee dfaw @ fafifds aem
2 IS WA AT — A N tEeR TR WM 8 AeEA-uR e o,
I TE weaedl %, 4 ® 3 & 91 fae 3 Wy aw wRN g o1 S 76 6T
ATET 9AT AT F AT SR — JPHET BT AT AN 99 B Afeged 2
frreR A fawm o o @ R - affeiRe - afk Wfer @ faffce
s B B o3 wika @ el @ Ot A R 3w s 39 9= -
arefl ATevEE yEeR § — fEre e % ARy 1 w10 & Fala
ARTTF B WY e AT $ A FRT 38 - mﬁrcmwg\fl
(aeg (sorh) f. T g@9) ..1311

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See — Court
Fees Act, 1870, Section 7(iv)(c) [Vijay Kumar Vs. Vinay Kumar] ...1067

Rifaer 7afFar aior (1908 &7 5), SR 7 447 11 — {F@ — ~FIad
sy sifam, 1870, grr 7iv)(d) faew g R /g gaR) ...1067

Civil Procedure Code (5 of 1 908), Order 7 Rule 11 — See -
Municipalities Act, M.P.,, 1961, Sections 20(3)(ii) & 26 [Kanchan
Khattar (Smt.) Vs. Rakesh Dardwanshi] : ...1504

fafra mfvar wfear (1908 @7 5) =T 7 99 11. — 7@ —
TIRGIorBT a7, 75, 1961, ¢ 20(3}(:1) 7 26 (Ha1 WX (J:ﬁﬂ?ﬁ)
fa. s/ow sdq) ..1504

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — While
deciding application under Order 7 Rule 11 CPC, the trial Court is not
required to examine anything beyond the plaint averments — As per
plaint averments itself plaintiff was given possession in the capacity
of an employee — No right to remain or continue in possession after
cessation of service is shown in plaint averments - A caretaker, agent
or employee does not have any right or interest to continue in
accommodation — The Court below was required to examine whether
there exists any triable cause of action, right or legal character — For
this purpose, no evidence is required to be lead/recorded — The Court

below was not justified in rejecting the application. {Jai Vilas Parisar
Vs. Alok Kumar Hardatt] ..1487

Rrfaer wirar aiar (1908 &7 5), 3R 7 (77 11 — ARw 7 Fraw
11 RIRY. ® savad aded @ fafifiag o wa feaner < o
mwaﬂfﬁaﬁrﬁwﬁ?@wrﬁwﬁﬁﬁmmgﬁmﬁﬁ%—
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mawuﬂfa%ﬁm.m?ﬁaﬁwﬂamaﬂéﬁuaﬁmﬁmw
A — a1 WfT B yean F= ¥ @ @t awar PR W B B
AROR aT% wwert ¥ wRfa T fear T @ - frd anhas, Rl
mmmﬂﬁmaﬁwﬁ'aﬁmmaﬁs‘mm%ﬂﬁﬁé—ﬁ?ﬁ
FAATHS §RT I8 GErT far o i o f5 dr »id famefa
PRV, AR At e wwy Reas of - g9 wiww g 9w
T/ aftiafed fear wrr s 9d @ - aded wiRe w9 W
A ~maren faftr wew 9 ey (cra faorw R R sates gar
BYG) ' ...1487

Civil Procedure Code (5 of 1908), Order 7 Rule 11 & Order 6
Rule 16— See - Representation of the People Act, 1951, Sections 33(4),
81(3), 86 & 100(1)(d)(i) [Rasal Singh Vs. The Election Commission of
India] ) ...1411

Rfaer afiar wafear (1908 #1 5), TR 7 (795 11 7 G139 6 o
16 — " — Fied gty affgr 1951, srem 33(¢) 81(3) 86 7
100(1)(SN)(i) Rura fiw fa. T @ o are gfan) ...1411

Civil Procedure Code (5 of 1908), Order 7 Rule 11 and Micro,

Small and Medium Enterprises Development Act (27 of 2006), Sections
15, 16, 17, 18 & 24 — Rejection of Plaint — Alternate remedy —
Application for rejection of plaint by defendant — Whether in the light
of provisions as contained in Sections 18 & 24 of the Act of 2006 relating
to availability of alternate remedy for reference of dispute to Micro &
Small Enterprises Facilitation Council, the Jurisdiction of the Civil
Court is barred — Held - Yes, as per Section 18 (1) & Section 24 of the
Act 0f 2006 the plaintiff has an alternate remedy of referring the dispute
to the Facilitation Council and without availing that remedy the plaintiff
cannot approach directly to the Civil Court in Civil Suit — Trial Court
committed errorin rejecting application under Order 7 Rule 11 of C.P.C.
— Revision allowed and the suit is dismissed. [C.M.D. (EZ) MPPKVVCL
Vs. Sharad Oshwal] ; ...1795

Rifder afa=r aizar (1908 &1 5), R 7 Frag 11 YT §eT Ty
IV eI e GBI AT (2006 BT 27), GRTE 15, 16, 17, 18 T 24
— 1% U7 e &9t o — d#f3y% syare — wREard g1 9 ux
IEIPR 5 W Ag AT A — T G @AY 9w wxalwwr
TRyg F1 e Fdfm e o 2g doRte STarR W Sy 9
e, affre 2006 ¥ oRT 18 UF 24 A w0 Wi 9yt @ omel®
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7, fufee ~rarem % aftrefar aftfa 2 - afufeife — o1, affem
2006 B TR 18(1) T 24 B AYWIR 91d) H1 faarg & wweltowr alkug
F PR o 3g dofers STaR urw @ U9 S8 9UER $7 Jqdq fag
feT ard) Wfte & fufae e § fafad arg 5 o 9ear @ - fErRT
ey % fA.E. ¥ Ay 7 W 11 @ e ST B adlaR FA
74 Ffe s1Ra @1 — gTiET A9r @ 9 @R | (fed @.d9s) ™
Nfle @ aldlge. A IRe atgama) ...1795

Civil Procedure Code (5 of 1908), Order 21 — An execution
application was preferred and an objection was raised by the present
applicants stating that the decree cannot be executed as the terms and
conditions of deeree were not fulfilled — Held — Decree holder has not
complied with the terms and conditions laid down in the judgment and
decree by not depositing the amount of remain sale consideration within
60 days and by not at all depositing the amount towards the Court
Fees and penalty — Objection preferred by the present applicants
deserves'to be allowed — Execution is dismissed. [Rammanohar Pandey
Vs. Abhay Kumar Jain (Dead) Through LRs.] ..1182

Rifarer afear wiear (1908 &7 5), SR 21 — (S Fsqres Jmdg=
T far 41 v9 ada AETEHAT §RT 9% $ed gY i §ors s
f& femr &1 foures 7€ fom < woar, Faifs fom) @ wal W fFegat
w gl w1 foar war e — afafeiRa — fSdler 2 60 fat @ #ax
fara wfawe @1 A9 o0 o T8 Fe AR U YCow T W B 35
feeme f sr 1 oy fofa oo femY & afvurfya wal o st o
FFuTaT T a1 } — adWe AATHAUT gRI [Jorg ME AURN wWeR
g 2 — freares wilRer ) @EeEts oie fAL ama gar W (9@) §RT
faftre whafaf) ‘ ' ...1182

Civil Procedure Code (5 of 1908), Order 21 Rule 11 — Execution
of conditional temporary injunction order — Order of temporary
injunction was passed with a condition that if the plaintiff fails to prove
his case, he would be liable to pay compensation of Rs. 60,000/~ —Suit
was dismissed and judgment was maintained in Second Appeal also —
However, condition of payment of compensation of Rs. 60,000/- was
not included in decree — Held — Provisions of Order 21 Rule 11 are
applicable for execution of the decree and not the order — Since the
condition was not made as a part of decree the order passed under -
Order 39 Rule 1 &2 is not a decree — Application filed under Order 21
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Rule 11 is not maintainable — Impugned order is set-aside — Revision
is allowed. [Rajnarayan Tiwari Vs, Smt. Vidhya Awathi] ... 1195

Refaer wfaar wiear (1908 o7 5), 9139 21 %% 11 — werd areeqredft
IR @ IR BT [T — wefl ARY & AR 59 wd P WIS
g farar wrar 6 afX ardY s geeer yafre axa- F e wear @ at
d€ 9. 60,000/~ UfIER 3 TU A AQT H BG <A BT — AR WIRA
faar Tar g fofy fgda adie F +f Rer @1 mar—aenfy, . 60,000 /—
qfieR arer s B ud 3 & wiite T 1 1E - sfrfeiRa - sy
21 P 11 & Sudy o) @ feoee 2 watw @ 7 f% ader 8 — 4%
Td @t FEF BT AT TEY T 4T o, gy ARy 39 w192 @
Fafa e arcy fF 98 & — awy 21 fraw 11 & odwlfa vya
gty U= uiyvflg T ? - wdfm aRw aurd — gEOET H9R]
(Rrereraer faardy fa. st faem aramefl) , ...1195

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Injunction — Application for injunction rejected by Wakf Tribunal —
However, had initially granted injunction —In final order it is mentioned
that applicant is in possession of property — Held — As the applicant is
in possession, in all fairness, injunction should be granted — Revenue
authorities are directed to place the petitioner forthwith in possession
and not to disturb till the suit is finally decided by Tribunal - Revision
allowed. {[Shahjad Shah Vs. MLP. Wakf Board] ...1495

RIfder gl Tiear (1908 &7 5), AT 39 (A47 1 T2 — TR —
ey 8q ARTT U3 B 999 Aftrexor grT wiis fear T — 9wy,
SUY WRH ¥ =Ry WEH R o — afm w3 ¥ Sfeafaa @
wafta &1 @t weff @ arw @ — afafEifa - 95 meff @ ara ssar
2, gufeR qof frsaear , «aw-yaE fear s arfey — s &t aeera
FeatT GYUA do aftravr gRr are @t @i v 8 fafiREa 5 we 9w
fag=r 1 v ?q o witeRat &t FREW e Tar — g
#ox| (wEens e . ol qww q1€) ...1495

Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Error
apparent on the face of the record — The order impugned has been
passed by the Court after due application of mind and after considering
the controversy involved — Even if such order is erroneous till some
extent same is the matter of appeal, revision or other proceedings —
Same cannot be termed as the error apparent on the face of the record
as a ground for review —Petition is dismissed. [Shailendra Singh Thakur
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Vs. State of M.P.] (DB)...1125

Rifaer whyar afear (1908 &7 5), R 47 (39 1 — Ifea &
yed gy W gfe — =rarad g1 anafun st s 3 wes, sumT
T Aouw fae @ famiora oiia fear mr @ — afy g9 W a9
Sad ARy Ffeqef g w9 A ww afi|, gadEvr s g sdafeal &
g @ — 39 gaffaies 8q o aER @ ou § i @ Ted W e
gfr @ 9 w Tl 9= 9 wwar — Afaer @nfia | (@d= Riw oy fa
1Y, I5Y) (DB)...1125

Civil Procedure Code (5 of 1908), Order 47 Rule 1 — Locus Standi .
— Review Petition assailing the order on the ground that the W.P. in the
nature of P.IL., itself was not maintainable because the same was in
respect of private dispute of some builders who have also filed independent
litigation and when they could not get success, P.I.L. was filed at their
instance to protect their interest against resolution dt. 23.12.2013 which
was passed before communication of notification dated 23.12.2013 made
in respect of dissolution of Board of Directors of J.D.A. — Held —-Impugned

" order was passed in the presence of all the parties impleaded in such

petition — Applicant was not a party in that petition — Therefore, he did not
have any locus standi to file this review petition. [Shailendra Singh Thakur
Vs. State of ML.P.] - (DB)...1125

Rifaer mlwar afear (1908 @75} IR 47 97 1 — G F17 &7
FRpTe — AR @ A ] g PIarsa aifher g9 smar ) o 7
fr ot feg arg & vy F Re wfae so=t ag 4 wwofig 780 of, F4ife g5
w9 Aaq Fafaat & faol fae ¥ wdftm off, foes o=ie ¢ & & w3
qFHeHaTell 3 off U7 we 9% awadr T8 i) 99 95w e 23.12.2013,
Wl f& Ay & FRue Jvsa & w7 5 9 % d4"g ¥ W sftrgEer
feTie 23.12.2013 M WA & qd wRa faar T o, @ faog we feal
o HYET Bg S99l Wen ¥ ot a9 wega - affreifla -
efa e Ia Arfrer ¥ 9 T 9hw gt @ suRefr § wiRa
frar o — wreff s wifyer ¥ wmer T o - Hfag, 9] s
gaffdiss afasT ot wegd o @ fag g7 o 97 918 affer e @l |
(@<= RiE argy fa. 7. wsw) (DB)...1125

Civil Services (Classification, Control and Appeal} Rules, M.P.
1966, Rule 9 and Fundamental Rules, Rule 54 B — Suspension —
Petitioner was placed under suspension in contemplation of
departmental enquiry —Departmental enquiry culminated in imposition
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of penalty of Censure —Period of suspension was directed to be treated
in service for all purposes but the allowances were confined to
suspension allowance — Suspension should have been held unjustified
as the employee was inflicted with penalty of “Censure” and if
suspension is treated to be justified, then such employee is subjected
to loss of wages — Technically it may not be double jeopardy but
certainly effects the wages of employee — Impugned order set aside.
[Sudhir Kamal Vs. M.P.P.K.V.V. Co. Ltd.] ’ ...1681

fifaer |ar (affaeer, Fryaor v sdfter) Fram, 7.0 1966, Frasr 9
v geqa 474, (497 54 §F — fayT — faarig wia & faneEia
@ svH A B Frefia fear T —~ aRfr=r 9 i @ afttor @
wrer faarily wfe warw g8 — Frae s o waw yatet @ g dar
gafer At W 8 FRAW fear 1, Wy At # Peiew aafr 3 9w
@ w1 i e ™ — fras s e affeffRa faar s arfey
a1, #ifE s w aRffar 9 e afrRifa &1 1 of oF AR
feia &1 <maifera st @ 9 99 9wa eAE B 399 9 S1fT wEer
R - gEiat w9 | 7Ad ) Ig AT Woe T 8, wy Fifvad v J
a8 oHal @ 97 B! yurfaa wvar @~ eneifia adwr amuran (qER
Foa fa. Al fie el e fa) ...1681

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rules 10 & 15 - Imposition of penalty — Dismissal from Service

— Vague charge — Disciplinary authority is required to apply its mind .

whilé recording findings on article of charge levelled against the
delinquent employee — Disciplinary authority has not recorded its own

finding on all or any article of charge levelled against the delinquent_
employee and has also not framed its own opinion as to which penalty -

under Rule 10 is to be imposed. [R.X. Vishwakarma Vs. The M.P.
State Electricity Board] ...1035

Rifer dar (aeffever, (e siv srfier) Fam, 4.9 1966, AT 10 7

15 — TR &7 Iftviaer — war & ve=ygfor — anvgee greiy — Iqat SHERY
@ favg @A T} ARl B Rvgawg @ w9g § Fred afifaRes o T
FgINte gitrer) g™ awht gfy @1 watw fewr o i @ -

FFAEAE SR 7 = o 3 faeg and @ fall o ameg @Y.

froyaeg @ w9g 7 a0 frsed aiftfaRea < frg € qur areET 1@ ot wee
el f6ar ? fa w10 & siwsfa ot b R aftrifa &) o 21 @R
. fawmwal fa. © Al Re gafiefd o) . ..1035
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. . Civil Services (Classification, Control and Appeal) Rules, M.P.

1966, Rules 10, 15 & 27 — Dismissal from -Service — Imposition of
severest penalty — Vague charge — Charge framed against petitioner
was not indicative of grave misconduct of embezzlement by himself or
by his collaboration with main culprit — Charge framed against petitioner
was vague in nature and was not constituting a misconduct sufficient
for imposing severest penalty — Held — Charges as framed against the
petitioner were not definite and vague in nature, therefore, not
constituting a misconduct sufficient for imposing the penalty of dismissal
from service — Defence was also not considered — Impugned order is
not sustainable. [R.K. Vishwakarma Vs. The M.P. State Electricity
Board] ..1035

fafyer Bt (wffev, Fraer v srfier) A, 4.8, 1966, I 10,
15 7 27 — BT @ _yGYhY — BOIeaT IR T FERITT —~ I AT
— =h @ fiog PRBd 9NIY § S99 g WY AUl 1 AR @
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i ARG B 8Y W, SETET BT o9 T8 B4 — 99 W H
fram e P T — aneifa SR W Y@ wR A TE | R
Rreaewi fa. & ol Re gefaiyd 1<) ...1035

" Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rules 10 & 27 — Imposition of penalty — Dismissal from Service
— Vague charge — Appellate Authority has also not decided that whether
on the basis of charge so levelled against the petitioner, penalty of
dismissal from service could be imposed — Impugned order is not
sustainable — Petition is allowed. [R.K. Vishwakarma Vs, The M.P. '
State Electricity Board] ...1035

Rif¥e dar (@ffevor, FEaer aiv gdia) fFam, 29 1966, (949 10
g 27 — iR &7 IRl — War ©§ vy — s grely — adi|
TIRBR! % 7w A fafREe 9 fear 2 &5 @ o & faeg @me T
It @ ameR W Qar ¥ Tegfy @ wmia aftrifa @ 91 a9l @ -

aiafig STy ST @ o A e — wiRer Sor | (. Regel

. T nd. Re gafgfed as) T ...1035
Comp;anyAct (1 of 1956), Section 10 F — Appeal — Condonation
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— Appeal filed with delay of 131 days — Held — Under Section 10 F,
including original and extended period, limitation is only of 120 days
from date of communication of order — Word “not exceeding’ in proviso
reflect that after expiry of original period of 60 days only 60 days can

be condoned and no delay beyond that can be condoned — SectionS5r/

w Section 29 of Limitation Act not applicable in case, because
Companies Act not only provides the period of limitation but also
prescribes outer limit for condoning the delay — Proviso to Section 10
F gives rider of “further period of not exceeding sixty days” has the
effect of exclusion of Section 5 of Limitation Act ~Appeal dismissed
as barred by limitation. [Serious Fraud Investigation Office (SFI10)
Vs. M/s. Bonanza Biotech Ltd.] ...1782

TEA HEHTIT (1956 BT 1), GRT 10 Y% — fier — 7%} — adie
131ﬁawa%hﬁa@qﬁaaﬁns‘—srﬁlﬁﬂfﬁa—mmwa?mjﬁa
SRR B aafy, q@ o Ter T gt B whuti o ge, SRy W
HqET. @Y fafy @ BIF 120 Rew @ — wgE ¥ wm e aw
Wﬁm?%somaﬁq\ama}mﬁa%mmsomaﬁ
afer sl W% B @1 wHd R AT 5GP W fciv wrw wEY fpar W7 GHa
?—wﬁvﬁmwﬁrﬁmaﬁmsmﬁawzsmwﬂwﬁ'mﬂﬁ
g, w@ifs Tt afifras 9 Saa el & aafy Soefm swar @
. e e 7w 52 W @ wEy W B off fifr @var @ - a7 10

U6 B Wg® N I3 “60 Raw ¥ sfee @ afafea s @ ool
@ YA IR AR Y art 5 @7 agastT @ S @ — RefEr
? aifa 519 @ afld =iRe (@iRag Wi yHRetT Aifvw (va.gw.
arg.an) fa. A, qrn aiew fir) ...1782

Constitution — Article 14 — Subsidy Scheme 1979 — Entitlement
of petitioner’s industry for grant of subsidy for the extended period in
view of amendment made in the scheme in the year 2002 — Govt. subsidy
was being paid to Small Scale Industry — Benefit of said scheme was
extended to petitioner for a period of 3 years — Scheme was amended
as interest subsidy was enhanced to 5% for a period of 7 years ~
Whether petitioner is entitled for benefit of amended scheme — Held —
There was nothing in the amendment that the period already agreed
for grant of subsidy under unamended scheme would automatically be
enhanced in terms of amendment — Only because the petitioner’s unit
was already admitted to the benefit of the said scheme, the benefit of
amendment cannot be extended to the petitioner — Petition is dismissed.

»
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[Sunpetpack Jabalpur Pvt. Ltd. Company Vs. State of MLP.] ...1271

ﬂﬁaﬁ—-agw‘a'm—wamas?ﬁ?lrmm—ﬁ?mﬁ'mfzonzﬁ'
g¢ el @ arete ¥ Te ¢ aafy 3 wEH we fRd W g
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ST @l oft — el B Sow @ BT A A9 o B sEfen g fear
oT — @ § G 57 e QEEa! $1 ST 6@ a8 1 AaRT oY
§% e a1 faar T — a1 ardt WAk W@ w1 AT U S 9T
FPaR ¥ — afifEiRe — waew ¥ v gp T 5 e wm @
s weraE WE fed W 3 Ted ® weud Wy, Wyned @Y wwl
a%ﬁmﬁﬂaaamﬁtﬁ—mwﬁmﬁsuﬁﬁaﬁsaﬂs‘aﬁmﬁw
a%afawfaq\a‘ﬁ'tﬁmﬁ@mmmfﬁé}ﬁ?ﬁmmmuﬁﬁﬁ
T8 frm w7 g@ar @ — difuer @ifiter| (@els wEeyR ul fo. Fh
fa. 7.y, I=9) P ‘ ... 1271

Constitution — Article 226 — Availability of alternative remedy
_ Issuance of show-cause notice prior to the expiry of the extended
period to carry out contractual work — In spite of availability of
alternative forum of arbitration for redressal of dispute, if the show-
cause notice itself was issued contrary to law and principles of natural
justice with preplanned and arbitrary manner to rescind the contract
of the petitioner, then by entertaining the petition under Article 226 of
Constitution of India such show-cause notice and its proceeding could
be quashed — Petition allowed. [Rajkamal Builders Pvt. Ltd. (M/s.)
Vs. State of MLP.] (DB)...1398

GRYTT — AT 226 — dwfewE ST @ SueErr — Aladew T
7 oof oot 3g o ¥ ARy D e B qd FRer T Afew o fw
A — fare & AR &Y AR @ deRue W 91 SudER B e
Ry v e < @ R o TR, EhERn @ T 20 @ anl @
mﬁmma-uﬁwmmmﬁmwmmma%
SRET & o] 226 D Fadd WA TEW FX I9d RO Fawal A TE
SR B B aftrERe T S w@ar & — Tl Ay | (e e
gr. fa. @) fa. 7y, =) . _ (DB)...1398

_ Constitution — Article 226 — Maintainability — Objections — Res-
judicata, alternate remedy, disputed question of facts, Jaches, locus — Held
— Objection regarding maintainability of the Writ Petition deserves to be
rejected. [Gangaram Loniya Chohan Vs. State of MLP.] (DB)...1359
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. Yl — Ry 226 — gloofirar — aruferar — qd =,
ﬁmw,ﬁwfﬁﬁaﬁam.vﬁaﬁ.'m—aﬁﬁmfﬁa—
ﬁemﬁmaﬁﬁWﬁWH}ﬁa'qﬂ'mmmmﬁmw%l

(TR PR @ i 1) _ ) (DB)...1359

Constitution — Article 226 — Petition for re-calculation of marks
in English and re-evaluation of the answer script of Hindi and to issue
revised mark-sheet - Held — Since the valuers have not been alert and
vigilant while evaluating the answer script of the petitioner he was
awarded less marks — Valuers should not forget that they are deciding
the fate and future of younger generation -- Petitioner is entitled for 10
more marks in English and 5 more marks in Hindi - Board is directed
to pay compensation of Rs. 50,000/- to the petitioner — Revised mark-
sheet be issued within a period of 2 weeks. [Prakhar Kumar Mishra
Vs. MLP. Board of Secondary Education] ...1354

_ WIRETT —~ 9707 226 — GTH B B B g ©F T D
W-aﬁ?gﬁﬁwwgﬂm?ﬁawgamﬁaﬁﬁzwm#ﬁﬁmﬁg
mﬁw-,axﬁlﬁafﬁﬂaqﬁs-m?haﬁwgﬁaaﬂaﬂq\wﬁmm
JHAfeTHal Wor U4 a@ WE) T8, SuiiY 9® % AF wae fhd T —
eareTratet ®t 7% T o Gy f5 3 gar N @1 9ra 9 Aty
Feffa #ed & — areh grdol & 10 ot It wom RS F 5 alw o)
8 PSR @ — W) & . 50,000/ — AR T gmaE f&d w= @q
Tved wt Frftm frar T — gt segd @ wwe @ Har W 9
WY (vEr gAR far A el ) e devsd o ) L..1354

Constitution — Article 226 — Policy decision. — Judicial review
—Itis well settled that the Courts do not ordinarily interfere with the
policy decisions unless the decisions are based on mala fide, or are
contrary to statutory provisions or unconstitutional or is abuse of power.
[Community Action Vs. State of M.P.] ’ «.1640

WIRETT — gge8T 226 — AT 9T — =R gaffealsT - a8
et @ f& e frefat & < mmes armaa: wwe T8 o
w@ @@ {5 9 ol sgeraqyf svar e sueat @ uRaer st
FdEThe Fuar uf § gwuahT W TR 7 & | (T vee f
1.9, XY) o ...1640

Constitution —Article 226 - Public Interest Litigation — Directions
for eradicating Congress Grass, Carrot Root, Star Weed from urban rural
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area--Said plants deemed to be potentially dangerous to the health of the
human~ Directions issued to authorities to take effective steps to eradicate
congress grass, carrot root, star weed — Petitioner raised a genuine public
cause with no personal interest —It would be appropriate that petitioner
should be awarded cost of the litigation. [Rakhee Sharma (Dr.) (Smt.) Vs.
State of M.P.] (DB)...1280

TIdETT — g7 226 — &% fod arg — wed AT &5 @ Sivy
HT¥, TSR °T9 {9 R OWdeR $ 99[@T oy M2 — S9a i aee
@ wWrey % faY WAT WU ¥ WA urg ¢ —~ ST 6, AR "
U WR EAIR % 9@ & Oy pard) seq So 2q witeial &
Frer sl fg i ~ 3=l 3 famr el saferrma fw @ o arafis @t
SR gor T — e Sfaw g 5 A B qw o1 ww waE frar wme
et Tl (S1) (sl R ww. wsm) " (DB)...1280

‘ ‘Consiitution —Article 226 — See — Industrial Disputes Act, 1947,
Section 16 {A.K. Khare Vs. Ms. Indian Drugs & Pharmaceuticals Ltd.,
Gurgaon] : ..1266

: I — AT 226 — e — aﬁaiﬁa;‘)%m?aﬁﬁw 1947, €T
16 (Q.%. mﬁﬁmwmmfaﬂ%mﬁr Tema)  ...1266

Constitution Arttcle 226 — Territorial Jurisdiction — Property
situated at Raipur — Order under challenge is passed by D.R.T.,
Jabalpur —~ As part of cause of action arose within the jurisdiction of
High Court of Madhya Pradesh, writ petition is mamtamable [Centauto
Automotives Pvt, Ltd. (M/s.) Vs. Union Bank of Indla] (DB)...1693

wiRgrT — s 226 — @Y FfFFRar — dufa TR ¥ Rera

. — gAY faan T SrdEr For augEht Aftrevwr, SaqR gRT OIRE T T

~ qf% 9% eqF BT I MEAURLY ST ARG B ARFRAGT B Aaa
oo ganm v, Re wifasr wiwvig | ({eafel aversifesy ur. fa. (1) fr
I 49 aie i) o (DB)...1693

Constitution — Article 226 — Writ of mandamus — Can bé issued
where the Government or a Public Authority has failed to exercise or
wrongly exerciséd the discretion conferred upon it by a statute or rule
or policy decision —In order to compel the parties of public duty, the
Court may itself pass an order/direction. [Indore Development
Authority Vs. Ashok Dhawan] ‘ (DB)...1251
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GIITT — FBT 226 — FeAR T Re — W) &Y o wadt 2, SI'r
f% @ @rerar ate mfte f s arerar frem aterar Afrma B
FRT 99 Ao e o yaiv s ¥ sued @ 2 A9 Suat
T WY @ WA R @ — gAeN @ die sdd g 49w B B fav
Ty WY ey /R wRa ¥% wear 2| (E5I seat s
fa. sa® o) (DB)...1251

Contract Act (9 of 1872), Section 23 — See — Accommodation
Control Act, M.P, 1961, Section 6(1)(2) [Rajendra Kumar Gupta Vs.

Ram Sewak Gupta] ..1429
TS IR (1672 BT 9), T 23 — G — T AT A7,
TH, 1961, 8T 6(1)(z) (o= FAR [ 4. w9 A9 ) ...1429

Contract — Incorrect information — Tenders were invited for
providing Security services — Firm was to employ at least 62 employees
and minimum wages were to be paid as per rate fixed by Collector and
EPF, ESI and Service Tax was to be paid to workers — Security guards
and supervisors are to be paid the wages fixed for semi skilled labour
—~The rate quoted by respondent no. 4 was lowest as he did not quote
the amount of EPF, ESI and service tax payable by contractor— It was
obligatory on the part of Committee to verify the fact that whether the
rates quoted by contractors are in accordance with terms and conditions
of tender document — As respondent no. 4 has violated the terms and
conditions of tender document in fixing the rate of wages which have
to be paid to security guards — Award of contract in favour of respondent
- 1no. 4 is bad and hence quashed. [Noor Associates (M/s.) Vs. State of
M.P.] ...1302

WIRT — Iy, wrEt — Qe WA warg a3 g Pifiend
AET B T — B W U @ B9 62 FHTRA @71 Prves T o sk
ATy g1 FeiRa o @ il w1 ~pTres 7ogd o1 e od §o
5., 3.9, U9 Qa1 X & qaaE f6ar W or — qren welkar e
widgsl & W a3 g Aogyt g PraiRe S e gaaeE e
ST BT — weaeff . 4 BT ANga wX waw o9 off, Wife 9w 33w
gT 37 €M%, LUaaE. vd d9r % W R dfva wd @ - aw
wtafy @ fau segerl on 5 a7 39 929 @ wenfa e f5 @
BRI T Ffepa W e swmw @ Feaa W gal 8 ageg &
— qfF weaeff F. 4 7 7oagd N w 9w T A Pl Ty WA PEaa
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W 4 @ fea ¥ wfier yem fear s aqfaa @ o afrafsal (R
waifigey (@) fa. 7y, w=) . ...1302

Contract — Request for proposal — A unified scheme for
amalgamating medical schemes like Sanjeevani 108, Janani Express
etc. with condition that applicant should have atleast 50 crores of
average annual turnover — Held — Merely because individually the
petitioners would not be eligible to take part in the scheme, it cannot

- be said that such policy by the state is not just or proper or is arbitrary,
as it is for the benefit of public at large — Petition dismissed.
[Community Action Vs. State of M.P.] ... 1640

wier — ywarT 8q g — fafeca wiewat o fo wsfiah
108, Sl TEEd W goaIfy @ wAmfaw fRd W Y OF AgE JieEr 39
ad @ w5 aes 1 atwa affE smadT w9 9 &9 50 S o
gi=r wifey — afyfeifRe — am= gafig % g afsama s @ ae
¥ wrr d9 2 wrA @) g, 9% Fd T o 9@ fE e @ saw Ny
G Gt Sfad g € Feay aarngel 2, wafs aE TR @
am @ fon @ — wifer wiiRwr | (@Rfrd e fa. a9, =) ... 1640

Cooperative Societies Act, M.P. 1960 (17 of 1961), Sectiois 48-
AA & 50A4 - Disqualification - Both the provisions can stand together
— Principle of Natural Justice is presumptive unless and until excluded
by express words —As society has already initiated action u/s 48-AA,
therefore, Registrar has no power to pass order u/s 50-A —Order passed
by Registrar disqualifying the petitioners set aside. [Registered
District Co-operative Agricultural and Rural Development Bank
Maryadit Vs, State of M.P.] ' ..1017

g wiwrge? aftaT, 74, 1960 (1961 BT 17), &R0 48-Y¢ @
507 — FRET — wY ¥ vuEg e ary fREme vE et @ - dufile
=g B fugid yaferd @ W9 q@ f5 9 UIG—9T% &l g Syaiia
a4 frar w8 — 9f% wirgd) F anT 48—y @ srada erdardt qf o
& T BT N 2, A WRER B 9 50-¢ B A ARy uika $9
) ol @ —<Rrgr g g ot fd o 919q Tia Ry
aurea | (RRned fSRgae sl-aTRfty NeeRd s o SRAYAT
¥ qgifea fa. 19, wy) ' : ...1017

. Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 48-
AA & 504 - Disqualification — Implied Repeal — Legislature while

/
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enacting provisions has complete knowledge of existing provision —
When it does not provide a repealing provision, it gives out an intention
not to repeal existing legislation — Such presumption can be rebutted
when later provision is so inconsistent with or repugnant to earlier
provision that two cannot stand together. [Registered District Co-
operative Agricultural and Rural Development Bank Maryadit Vs.
State of M.P.] . +-1017

| gEPIY WamEe) S T 1960 (1961 BT 17), snm“ 48-TT T

‘50;:_ Avear — Raitra frva7 — Suqel o aftiPrif ovd v Rem-

WO B AIS[ET SUdE P Qvf wTeN) Bl @ — g 9% PRYA. IUNY BT
UTgET T wRar @ a9 #ioEr e s Pl 9 fey 9 w1 e
gae glal @ — U Susen &t wifeq fFar o wear @ w9 svargad!
Sude, qf Suds @ O ATa S uRrge 8 f gt v wrer aivgm
T w wed | (foed RfRgewe sl-sfwrits (revave e wed
seaui< 37 waifed i a9, w=w) - ; ...1017

Court Fees Act (7 of 1870), Section 7(iv)(c) and Civil Procedure
Code (5 of 1908), Order 7 Rule 11 — Ad valorem Court Fee — Rejection of
plaint—Suit for declaration of a decree and consequential relief — When
the sale deed is challenged by the plaintiff in possession of the suit property
as void and the plaintiff is not a party to the sale deed, no ad valorem
court fees are required. [Vijay Kumar Vs. Vinay Kumar] ...1067

Ty B el (1870 #T 7)) fer 7iv)(d) va l?rf%am

wiear (1908 BT 5), SR 7 AT 11 ~ TAFEN 1T BT — 15975
TGN [ Sy — (8@ 6t 'iwen vd wiRnie sraty @g 918 — we 9
WIRT T T aRE e} A€l EN fmy five # I A gy ged

< Sl @ T R fasa fade ¥ ard waer T 2, w9 (e |Eey |

N i ) (v AR R e gan) ...1067

Court Fees Act (7 of 1870), Section 35 — Petition against the
order allowing the application filed u/s 35 of the Court Fees Act seeking
exemption from payment of ad valorem Court fees, on the ground that
trial court has allowed the same merely on the basis of income
certificate issued by Tehsildar without holding any enquiry — Held —
Trial court has not committed any illegality in allowing the application
by considering prima facie circumstances — The income certificate has
been issued by Tehsildar under its authority and no document contrary
to that has been placed on record by the petitioner — However, income
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certificate issued by Tehsildar cannot be treated as gospel truth —Trial
court directed to frame issue with regard to income and decide the
same alongwith other issues on appreciation of evidence. [Mohd. Ali
Vs. Munnilal Ahirwar| ...979

~TgTeay W e (1870 #T 7). €T 35 — YT[UR ~ETed
T P YIOH ¥ g ¥ e B AfafEe @) axt 35 @ Faia
TRT AEET UF Aol 64 9 & ARy 3 faeg 98 wfaer 39 ImER
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g uRftafaal ) fEr w% adET 493 s A R Nararaa e
®1E¥ ado HIRd e 1 T § — aedlIER N A AT 9H HUH
TIRPR B Fwia s fear T @ v9 gl g Sus ufama #if @
Trardw Afehe yv wwgw w1 fFar 1 - Py, aefioer g uRt e
garor 9o & Yo Few T A 5 gear — faEmeer e st g P
Hau F fyarae fARRE o9 @ we o7 [ered ) 39 I farest
& wior fafiRem w8 SRR e ) @esr el i g=hera
Ffg=ar) ’ ...979

Criminal Practice — Power and duty of Magistrate in case a
part charge-sheet is submitted before it or a final report is filed — The
Magistrate neither can accept a part charge-sheet after a partial
investigation nor can permit any police officer to re-investigate the
matter for few accused persons — Held — It is the duty of the Magistrate
while considering the final closure report to hear the complainant and
he could examine the complainant to record his objections on the
closure report. [Hargovind Bhargava Vs. State of M.P.] ...1843

gTPsw ggfa — Tvsifa @ w9 WffTed ARy 9= Jeman A
gfedeT gega fad o o) Ton ¥ Su) wfdd U9 sde —grSiiten) o
at e v @ geE gwgd ey U Afie SRy 9F $ W eR Y
gepar € a1 7 € g altrerd & wnre ¥ @ afrgaaTer & d9e 7
U I=AWeT # qAfy @ wwar € — afufruiRa — a8 TveiEerd @
sder ¢ 5 9z o are afides w AR oxd Wiy aRard &t g1
a9 9ueT gRdew ox aRardl @ angul & afifafew s @q
gt Tderer ff B g@ar § | (Eifas Al i Ay ) L..1843

Criminal Procedure -Cade, 1973 (2 of 1974), Sections 2(d}, 2(wa),
372, 378(4), Criminal Procedure Code (Amendment) Act, 2008 (5 of
2009) and Penal Code (45 of 1860), Sections 323/34, 341 & 506(2) —
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Victim—Appeal — Case instituted on complaint — Complainant has right
to file appeal against acquittal — Provision u/s 378(4), Cr.P.C. applicable
— Whereas case instituted on police report victim can appeal against
such order of acquittal, or convicting for a lesser offence or imposing
inadequate compensation under amendment inserted under the proviso
of Section 372 Cr.P.C. [Meena Devi (Smt.) Vs. Omprakash] * ...1167

JUT yiHAr §I3ar, 1973 (1974 #7 2), gyery” 2(S), 2(s=q ©), 372,
378(2) VS WiFAr wlear (Gen'am) AT 2008 (2009 FT 5) vE TvE
wlear (1860 &1 45), GRrY 323,34 341 T 506(2) — T — e —
Rarg W A yHvr — gRard) Bt giwfi @ foeg srfia wwge av
FT AfTPR 2 — RT 378(4) T 9.6, B SUFE ST — Safy g wRdET
TR W 9HT ¥ UK. 9 o7 372 @ wegd A i fby U gt
P awia fifsw v s el oraR oWy @ aiatr wRiny
T IvAf wfey @ M @ faeg el awgw w) ww@ @ @i
<dt (sterdY) f3. entwgore) : w1167

Criminal Procedure Code, 1973 (2 of 1974), Sections 24 (8) &
25(1) - Appointment of Special Public Prosecutor — Principal Secretary
of Law Department received a complaint, which was duly sanctioned
at various high levels — Order appointing Special Public Prosecutor
was passed - It’s a policy decision of the State Government after getting
sanction from high Ievels —Impugned order cannot be found any fault
with - No prejudice is caused to accused/petitioner by appointment of
Special Public Prosecutor — Petition dismissed. [Bhramdutt Vs. State
of ML.P.] ...1050

§US T/AT Giedr, 1973 (1974 7 2), Gy 24(8) T 25(1) — Ity
e Al 1 frgfa - fafr fram 3 ype wRe ot e Remd
umgﬁﬁﬁsﬁrﬁmmmﬁwmw@ﬁggﬁaﬁ—ﬁﬁq
aﬁaﬁﬁwﬁg&amﬁmmﬁwmﬁﬂﬁmm—mm’ﬁ#@
Frert & weama g wor s @ Aftne frofa giar @ — anetfra ey
ﬁaﬁitﬁzﬁ'ﬁﬁqﬁmwﬁh—ﬁﬁqﬁﬁmﬁﬂwaﬁﬁgﬁﬂ@
AT /ar B B ARwe warg SR TEY waT @ — WhIET @R
(uiew fa. wy. wrey) ...1050

Criminal Procedure Code, 1973 (2 of 1974), Section 36 —
Whether supervision report under Section 36 of Cr.P.C, is a part of
investigation ~ Held - If investigation is done by the Investigation
Officer having power of investigation and if any superior officer gives
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- supervision report under Section 36 of Cr.P.C., then it cannot be
considered as a part of investigation. [Hargovind Bhargava Vs. State
of M.P.] ...1843

TUS glFar §iear, 1973 (1974 @71 2) &%T 36 — FIT 5vs gipar
wiear @t grer 36 @ Jaua GG ¥RdTT, R FT vH AT B —
sffaiRa — o o=y o A wi| JER e A sty
FAYTT FIAT & qUT BT afks ARrE Tve uipar whear FaxT 36 B
Fofa gdfderor ufedes 2ar €, 99 99 IWW ] WIT A0 Tel A O
gear 21 (wmfag Wi fa. 7.y, ws3) ...1843

Criminal Procedure Code, 1973 (2 of 1974), Section 414 —
Notice to appear — Issuance of notice by respondent No. 2 on the -
complaint of respondent No. 3 u/s 41A of Cr.P.C., requiring the
petitioners to appear before him — Assailed on the ground that the
police station at New Delhi has no jurisdiction.and the same has been
issned at the instance of respondent No. 3 under a pre-determined
motive — Held — If an information relating to commission of cognizable
offence is given preliminary inquiry is to be held by the Investigating
Officer before registration of FIR taking inte account the nature of
dispute between the parties — Petitioners are directed to appear before
SHO, Police Station, Barakhamba, New Delhi on 10" August, 2015 at
11.00 a.m. — Petition is disposed of accordingly. [Vikas Nema Vs.
Assistant Commissioner of Police, New Delhi] =~ T L1349

Tve FRFAT Wial, 1973 (1974 BT 2), ST 41% — GURT §19 @
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T fa afre sfer afw gfew, ) de) .. 1349 .

Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Interim maintenance — Rs. 5,000/- per month were granted by Family
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. Court-The respoxfdent is legaliy wedded wife of applicant, so applicant
is duty bound to supply food, clothes and to provide roof to the
respondent and as far as the quantum of maintenance amount is

concerned, keeping in mind the present scenario of sky-rocketing prices -

of livelihood the amount of awarded maintenance requires no
interference — Application dismissed. [Amit Rao Naidu Vs. Smt.
Rashmi Naidu} - ...1617

GUS HIFAT GIeTT, 1973 (1974 &7 2), &RT 125 — Jafeq avvr—gigor —
T[T AR §RT %. 5,000/ — ARk0E 4eM 5 T — yeff, ardes i
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I @RV | (@f[ @ s, i e W ) ...1617

Criminal Procedure Code, 1973 (2 of 1974), Section 126(2) —
Setting aside of ex parte order— Registered notice was sent at the address
of applicant — However, the same was returned back with endorsement
that applicant is not present — No presumption can be drawn against
applicant u/s 27 of General Clauses Act—Trial Court erred in proceeding
ex parte against applicant — Ex parte order set aside — Matter remanded
back. [Manvendra Yadav Vs. Smt. Sarvesh] ...1572

TV FiHAT Tiedl, 1973 (1974 #T 2} T 126(2) — voHyly ayeer
YTRT far ofFr — A1dss 9 yd W) g wifew dwr mar - fayg
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BT 8 — THUEy ARY I — A g | (@ gy Y st
Lk ) ' . 1572

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - Delay

in ELR. — 3 hours — Place of incident 12 km from police station —
Deceased shifted to hospital by Tractor trolly — No delay in lodging
FIR. [Bhawar Singh Vs. State of M.P.] (DB)...1152
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Criminal Procedure Code, 1973 (2 of 1974), Section 167(2) —
Duty of Investigation Officer/Agency — Held — It is not permissible for
the Investigation Officer to keep the investigation pending for some
accused and to file charge-sheet against the arrested accused to defeat
the provisions of Section 167(2) of Cr.P.C. so that bail should not be
granted to the arrested accused due to incomplete investigation —
Further held — Investigation Agency is empowered under Section 173(8)
of Cr.P.C. to further investigate the matter after filing of charge-sheet
but not to re-investigate or re-open the matter. [Hargovind Bhargava
Vs. State of M.P.] . ' ...1843

ave wipar wiXal, 1973 (1974 &7 2), €T 167(2) — =T~
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uife =t &)1 (genifas wnfg fa. 99, ws9) - : ...1843

Criminal Procedure Code, 1973 (2 of 1974), Section 173 —
Charge sheet and Supplementary Charge-sheet explained — The final
report filed under Section 173(2) of Cr.P.C. is known as charge-sheet —
Provisions of Section 173(8) of Cr.P.C. gives residuary power to the
Investigation Officer that if after filing of charge-sheet, any extra
material is found in the case then the additional report can be filed
which is generally known as supplementary charge-sheet — Held —
Report under Section 173(2) of Cr.P.C. shall be filed after complete
investigation of the case and not of a particular accused — After due
investigation it is the right of the police to declare some of the accused
persons as absconding or at the time of filing of charge-sheet, he may
file a report under Section 169 of Cr.P.C. against some of the accused
persdn_s with the opinion that no offence is made out against them.
[Hargovind Bhargava Vs. State of MLP.] - ...1843
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7T fa. 7.9, 3w9) ...1843

Criminal Procedure Code, 1973 (2 of 1974}, Section 197 —
Sanction — Section 197 not only specifics the person to whom the
protection is afforded but also the conditions and circumstances in which
it shall be available and the effect in law if the conditions are satisfied
— The bar on the exercise of power of the Court to take cognizance of
any offence unless sanction is obtained is absolute and complete —
The question of sanction is of paramount importance for protecting a
public servant who has acted in good faith while performing his duty
from unnecessary harassment on a complaint of an unserupulous person
— Further held - In the present case Court below was not justified in
entertaining complaint without there being a sancfion order. [Akhilesh

_Kumar Jha Vs, State of M.P,] ...1589
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030 ARG B @ At 98 ovdl Rt e s Rear T 2
srﬁrq,-:*\tﬁ s gon uRRefrt ot A, frs efgdfa wver syeer
B, 9T 99 sEmat B Wyl 819 W ARy @ sioefa 9we wera @t
fafaffe wedt @ - foell s &1 W @ A B AT @ TR @
m'vmaﬁamﬁwqﬁq\ﬂfamémwﬁfwaﬁﬁﬁmwsﬁnﬁ
B — fodlt wite daw, et st wder o1 FrdeT ovd gy WY wgefre
adf foar 8, 91 o frve aflm 3 tRae w R BT 9d asaege
SAfteT § WX @ 8, WO &1 Wy "aluR weed o7 5y @ — art
7E it aififreiRe — adam gawwr ¥ 9@t fedlt Aol e e @ uRarg ot
uwmﬁaﬁwﬁhmﬁﬁaﬁmﬂaﬁﬁwq&mmﬁ
1.9, 1Y) _ ...1589

W,

*



INDEX 39

Criminal Procedure Code, 1973 (2 of 1974), Section 209 —
Committal explained — It is the case which is committed to the Court

of Sessions and not the accused. [Hargovind Bhargava Vs. State of
M.P.] ...1843

| gvs gfar GiXaT. 1973 (1974 T 2), SINT 209 — YTV B} ATHT
— frelt AR @ WA ATy @t Suriia Rear wrar @ 7 5 afged ol
(eemify= wnia fa. 7.y, =) ...1843

Criminal Procedure Code, 1973 (2 of 1974), Section 210 — One
case arises on police report under Section 173 Cr.P.C. and other being
complaint under Section 92 of Factories Act, 1948 — Both cases should
be heard together when death or bodily injury caused to person not
covered under Factories Act — Otherwise, proceedings and punishment
should be under Section 92 of Factories Act. [Neeraj Verma Vs. State
of M.P.] ' . ...1829

zog gfvar AfRdr 1973 (1974 &7 2) ST 210 — T& WHXOT S0Y0%0
# R 173 @ Favrd gfew IRATT ¥ 9 § I8 TEU IARYT BREE
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T G TR ARy — s, SrRiAT 1d queTe, SREr At

# o1 92 B aqa ) wfey 1 (e 73t fa. 7.y, ws3) ...1829

Criminal Procedure Code, 1973 (2 of 1974), Sections 211 to
214—See— Penal Code, 1860, Sections 363, 366 & 376-E [In Reference
Vs. Ramesh] (DB)...1523

gve ghpar afedar, 1973 (1974 ¥T 2), aqrerd’ 211 @ 214 — & — T
Ffear 1860, TS 363, 366 7 376-F (597 v fa. ww)  (DB)...1523

Criminal Procedure Code, 1973 (2 of 1974), Section 211/246 —
Charge must be specific, precise and pregnant with necessary details
in order to make the accused aware as to what are specific allegations

against him so that he can meet those charges and put forth his defence.
[Sri Prakash Desai Vs. State of MLP.] ...1227
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(= goTer w4, 777, W) ...1227

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 &
228 — See - Penal Code, 1860, Sections 376 & 376(2)(n) [Sheikh
Mubarik Vs, State of M.P,] , ...1820

TTE AiHAT Giedl, 1973 (1974 BT 2), GTY 227 F 228 — T — TUg
wiear 1860, G 376 7 376(2)(¢) (ra TaiR® fa. 49, =) ...1820

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 & 228
and Penal Code (45 of 1860), Sections 294, 341, 307 & 323 — Attempt to
murder ~ Framing of charge — Applicant gave a blow by sword which fell
on the neck of the victim — His intention to cause death cannot be presumed
—This apart, whatever may be the reason to use abusive language against
the complainant, his grudge was mainly directed against the complainant
and not against his wife — This also shows that he had no intention to
cause death therefore charge u/s 307 of IPC is not made out — Revision
allowed — Case remanded to Trial Court to reconsider the case afresh and
frame charges in-all other relevant sections of IPC except section 307,
[Babu Vs. State of M.P.] ...1512

TUS RIFAT GiRTT, 1973 (1974 BT 2), arry 227 228 VT Tve .WRar
(1860 BT 45) GrTY 294, 341, 307 7 323 — ECUT B BTG — iy [
T — JATE FRT GOAR W G5 WeR O o o) GRar @ 1 1w g —
mmﬂmﬁama?maﬁmwnﬁaﬁmweﬁ—m
mﬁfﬁaﬂ,qﬁmaq%ﬁmmmwmwﬁwﬁmmam
mﬁmg@mvﬁmﬁa}ﬁwﬁéﬁmmaﬁsmuﬂ$ﬁw—
mwvﬁaﬁhm%ﬁimaﬁammmaﬁs‘mﬂﬁmmﬁ:
LS. B ERT 307 T JRT T ST & — g Hoy — yawwr W RR @
gﬁﬁﬂnﬁ:ﬂmﬁ%gwmﬂf.aﬁmso?%mﬁrﬁﬁmwwm
ﬁmﬁvﬁaﬁféwﬁégﬁﬂﬂwwaﬁaﬁvuﬁrﬁﬁa[(arq\ﬁmm

Criminal Procedure Code, 1973 (2 of 1 974), Sectionis 227 &
228 and Penal Code (45 of 186 0), Section 302/34 — Murder — Framing
of charge — Three accused and deceased were cooking meals when
altercation took place between them — When applicants were cleaning
utensils, deceased was also nearby — Applicant No. 1, in spur of
moment hit the deceased on his head and due to impact, the deceased
fell down in well and died due to drowning — On seeing the deceased
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falling in well, all the three applicants fled away — Held — Even if entire
prosecution story is accepted there appears to be no prior meeting of
mind and no act was done in furtherance of common intention — No
case is made out against applicants No. 2 & 3 — Charges framed against
them are set aside. [Jassu @ Jasrath Vs. State of M.P.] ...1803
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(oreq, 6 wRy fa. 7.9, wwA) ...1803

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 &
228 and Penal Code (45 of 1860), Sections 409 & 467 — Framing of
charge— Applicant was working as a Manager of a Cooperative Society
— Misappropriation of amount — Applicant working as a Manager was
fully responsible for maintenance of the book of accounts including
cash book — Framing of chargé against applicant is proper — Revision
dismissed. [Bhawar Singh Vs. State of M.P.] 1510

Zog FiFaT Wiedr, 1973 (1974 &T 2), &I0I¢ 227 & 228 V9 &%
TIRaT (1860 BT 45), TIRI 409 T 467 ~ ATT [RAAT @37 o7t — JIATH
o GEET) URT @ W9EE $ WY ¥ brva o — Aafyr a1 gt -
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qEE @ YEREE 3 (Ui Scavard) of — smdws ® frea Aty frfaa
Bpar T Sfm @ — geder iR (Fax fiw L 1y ) L1510

_ Criminal Procedure Code, 1973 (2 of 1974), Section 228 and Penal
Code (45 of 1860), Section 324— Framing of Charge - Iron Rod — ‘Whether
dangerous weapon — Magistrate was directed to physically inspect the
iron rod seized and after giving both parties an opportunity of being heard
to record a finding by a reasoned order as to whether or not i consider
the same to be a dangerous weapon and then to frame appropriate charge
accordingly. [Rishin Paul Vs. State of M.P.] ...1514
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TG HEAT AR, 1973 (1974 @T 2). &NT 228 UF 70T FiFar (1860
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Criminal Procediire Code, 1973 (2 of 1974), Section 228 — See
— Penal Code, 1860, Section 498-4 [Jaspal Singh Sodhi Vs. State of

M.P.] ‘ ...1239
TUS UIHAT GIeAT, 1973 (1974 @7 2), GIT 228 — P& — wvg
wIear. 1860, GIVT 498-§ (WU Rie WA A wg. ww) O ...1239

Criminal Procedure Code, 1973 (2 of 1974), Section 245/482 —
Whole case of prosecution is based on the alleged use of word ‘pure’
on the bottle which can by no stretch of imagination amounts to
misbranding — It is not the case of the prosecution that the sample
taken from the petitioner was an ‘imitation’ — Complaint Proceedings
set aside while allowing application of the petitioner under section 245
Cr.P.C. [Sri Prakash Desai Vs. State of M.P.] e 1227

FVE BT WIeal, 1973 (1974 BT 2), &7 245,/ 482 — APrates T
WYl uHver qlaw W) CgE ww @ IRea syt 11 SRy @ ot fe
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= AN P AMEET FWIT AR 245 UK. FoR @@ gy URAETE 7
wrdaret s @ T (6 gEer dwE f1 wy ) ..1227

Criminal Procedure Code, 1973 (2 of 1 974), Section 300 - Workers
died in factory during work — Offences registered under Sections 287 &
304 A of IPC — Other case for same incident under Sections 36, 7(A),
32(B), 31, 73 read with Section 92 of Factories Act, 1948 - Fine of Rs.
1,05,000/- imposed under Factories Act — Held —Death and bodily injury
occurred to workers during course of employment due to grave omission
on the part of Occupier and Manager — Provisions of Factories Act being
special law shall prevail over general law of IPC — Proceedings under
Sections 287 and 304A of IPC quashed — Petitioriers discharged. [Neeraj
Verma Vs. State of M.P.] ' ...1829
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TS TfFgr wieal, 1973 (1974 &7 2), I 300 — FREN ¥ &
3 <l aftet o 7eg g% — ALEW. @) 9T 287 U9 304 3 Fawfd
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srfaifeat aftrafted — T S aRtwgaa fear war ) (ke 9 3. =
q. X159) ' ..1829

Criminal Procedure Code, 1973 (2 of 1974), Sections 378 (iv)
. & 394 (2) — Abatement of appeal — Appeal filed by complainant already
admitted — On account of the death of the complainant whether the
same will be abated in terms of Section 394(2) of Cr.P.C. — Held
Word “Appellant” used in Section 394(2) of the Code denotes the
appellant who is accused not complainant — Since the appeal is already
admitted during the life time of the complainant/appellant, appeal shall
not abate and it will be decided on its merlts [Hajarilal Hanotlya Vs.

Sachin Singh Thakur] . ..1780

gvs Fipar afedr, 1973 (1974 aﬂz) geTy” 378(iv) T 394 (2) —
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gufay ardfid &1 Sy ) AT germ S9 swa ursi s w81 fafifEm
far s (eemdtara gifiar A wfie Riw orgR) : ...1780

Criminal Procedure Code, 1973 (2 of 1974}, Section 397/401 —
Framing of charges — Challenged on the strength of letter written by
the prosecutrix to S.H.O. of police station contending that applicant’s
father has agreed to accept her as daughter-in-law and the applicant is
also ready to marry her — Held — Prosecutrix has nowhere stated in
the letter written to S.H.Q. or in her statement recorded u/s 164 of the
Cr.P.C. that she has levelled false allegation against the applicant —
Merely because she has developed friendly understanding with the
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applicant, prosecution of the accused cannot be stopped — Since the
charges of rape and criminal intimidation are on record, applicant cannot
be discharged — Revision is dismissed. [Shivendra Tripathi Vs. State
of M.P.] ... 1202
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fefaa [&ar orr — sPrteh grT qfee o @ taraa. B e .
89 T @ aeR W gAd f o, e 1w 9@ wwga fear war or fe
I T i 99 98, @ o0 ¥ WoR ax7 g wEId 2 T ades W
sud faare w3 @ fay dun @ - afrfeiRa — afrmieh 3 gt
& fafed v ¥ serar U, B 9RT 164 B AT ATARaT FTF B
A g wE 9 FEr ¥ 5 o Ak @ frvg frewr axdy oo @
— WA gufey % w6 ardss @ grer Aol wagitar e frar @, afra
1 JREE AT T 51 wEwW — G AT vq arwite aftmra @
T FREE W F, JaTE B e T R o wear — gEdaor
i i (R Bord fa. 7.9, wwa) ...1202

Criﬁu‘nal Procedure Code, 1973 (2 of 1974), Section 451 — See
— Govansh Vadh Pratishedh Rules (MP), 2012, Rules 5 & 6 [Sarvan
Vs. State of M.P.] ...1214

TUS JHHAT §1RaT, 1973 (1974 BT 2), SGRT 451 — @@ — qTw T
Vi Frpr (77), 2012, 399 5 7 6 (Wxaw 1. ww. o) ...1214

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent jurisdiction — For quashing a criminal proceeding or FIR or
complaint in exercise of inherent jurisdiction, nature and gravity of
offence, effect on society or public at Iarge, stage of settlement and
whether continuation of proceeding would tantamount to abuse of

process of law is to be taken into consideration — Principles are not
exhaustive but elucidative. [Hasib Khan Vs. State of M.P.]  ...1233

TUS ThHAT WIeaT, 1973 (1974 T 2), €T 482 — F T2 IJRr=RGr
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Criminal Procedure Code, 1973 (2 of 1974), Section 48’2 —Inherent
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Powers — Jurisdiction — Held — High Court can pass appropriate order
under Section 482 of Cr.P.C. in cases where there is misuse of process of
law. [Jaspal Singh Sodhi Vs. State of M.P.] ..1239

qug gibar 9iear, 1973 (1974 &7 2), GI%T 482 — af-fed lFwaar
— aftrEiRar — affeiRa — @ wavon & wel fafr @Y ufsar @1
AT BT &, Seu rared AN, B ORI 482 B Awid SR@ ey
qiia ®% w@ar 2| (avure e @ R wu. ) ...1239

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Petition against order of Subordinate Court dismissed as withdrawn -
with liberty to raise objections at proper stage — Effect thereof —
Whether points can be reagitated afresh before Subordinate Courtin
the garb of such liberty — Held —No—In the petition filed by applicants
against the said order, liberty granted by the High Court was
misunderstood — No court can give liberty to agitate the points afresh
before the lowest court all over again which are already considered
and decided by the superior Court—Power under Section 482 Cr.P.C.
vested in the High Court cannot be delegated by the grant of liberty -
Liberty can be granted within the permissible limit of provisions of
various Iaws that are in force for the time being. [Hargovind Bhargava
Vs. State of M.P.] : ...1843
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. Criminal Procedure Code, 1973 (2 of 1 974), Section 482 -
Quashment of Cognizance of complaint u/S 138 & 142 of Negotiable
Instruments Act — There is no material on record to establish that the
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petitioner was employer/officer of the company and has committed any
act or omission or was responsible for conduct of the business of
Company — Petitioner cannot be held liable — Cognizance taken against
him quashed. [M.S. Dahiya Vs. State of M.P.] ...1824
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Criminal Procedure Code, 1973 (2 of 19 74), Section 482 —
Quashment of Proceedings — Compromise — F. amily Dispute — Rival
parties members of same family, closely related and ready to settle
disputes — Held — It will be futile, vexatious, leading to abuse the process
of court, if they are allowed to continue even at the appellate stage — First
Information Report quashed. [Hasib Khan Vs. State of M.P] ...1233
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashment of Proceedings — Compromise — Serious Offence — Nature
and gravity of offence, circumstances leading to commission of offence,
nature of the injuries sustained, part of body where injury is inflicted,
weapon used, evidence of prosecution to establish a prima facie case
and willingness of parties to settle their disputes are balancing elements
to be taken into account while considering application for quashing in
such cases. [Hasib Khan Vs, State of M.P.] -..1233
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" Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Recalling of order under inherent powers — Application to recall the
order (whereby the petition under Section 482 was dismissed) filed on
the ground that the counsel instead of withdrawing petition as instructed,
pleaded no instructions — Held — Order cannot be recalled using inherent
powers merely on the ground that technically the petition was also
dismissed for want of prosecution after making observation on merits
and when no prejudice is caused to the applicant —It is not a case in
which no opportunity of hearing was extended to the applicant.
[Balasaheb Bhopkar Vs. State of M.P.] (DB)...1610

7Ug gfrar GiRdr, 1973 (1974 @7 2), €T 482 — FalAfza wfaal’
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 =
Section 482 confers very wide power on the Court to do justice and to
ensure that the process of the Court is not permitted to be abused —
Petition filed against order taking cognizance held maintainable —
Further held — In the present case petitioner being a public servant
and the allegations mentioned in the complaint are relating to and
arising out of his official duties was protected under Scction 197

‘particularly when it seems that complaint proceeding is instituted with

ulterior motive — Order taking cognizance and complaint proceedings
set aside. [Akhilesh Kumar Jha Vs. State of M.P.] ...1589
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 376 — Quashment of compromise —

In a case of rape or attempt to rape, compromise under no

circumstances can be really thought of, since there are crimes against
the body of the woman which is her own temple — These are the offences
which suffocate the breath oflife and sully the reputation — There cannot
be compromise or settlement as it would be against her honour which
matters the most — It is sacrosanct — Sometimes solace is given that
the perpetrator of the crime has entered into wedlock which is nothing
but putting pressure in an adroit manner — —Any kind of liberal approach
or thought of mediation in this regard is thoroughly and completely
sans legal permissibility — Ap pllcatwn dismissed. [Pankaj Tiwari Vs.

State of M.P.] ..1583

TVE AIFAT Wiedl, 1973 (1974 BT 2), T 482 U4 5US GiRaT (1860
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Criminal Procedure Code, 1 973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Sections 419 & 420 — Quashment — Where
prima facie evidence is available in the case diary against the accused
in respect of the alleged offence, the FIR or any other proceeding or
the charge sheet could not be quashed —Petition dismissed. [Balasaheb

a
)
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Bhopkar Vs. State of M.P.] (DB)...1610

TvS AT Wiedl, 1973 (1974 BT 2), &INT 482 U9 595 wWiaar (1860
BT 45), ST 419 T 420 — Jf@veT — Wl 39 srad § Ay« @
freg afelya guig & W99 ¥ wem gEar Wiy Suder ¥, 997 JeM
I uRAST SET S s avEr qRiT—uT afretesd a8 faar
T Wl — Aiiuer @Y | (graraes AtvesR fa. a.g. wwa)(DB)... 1610

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition
of Sex Selection) Act (57 of 1994), Sections 23, 25 & 28 — Quashing of
proceedings —It is not the requirement of code or the Act of 1994 that -
the Appropriate Authority should personally present the complaint
before the competent Magistrate — The District Magistrate who is
Appropriate Authority under the Act of 1994 has made the complaint
and on the basis of complaint CJM has rightly taken the cognizance
against the appllcants/accused — Application dismissed. [Ra]u
Premchandani (Dr.) Vs. State of M.P. | ..1578

| §€ JiFAT Giear, 1973 (1974 &7 2), &€IRT 482 UF THemeer q;a‘ glv
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Protection of Women from Domestic Violence Act (43 of 2005), Section
12— Quashing of the issuance of notice — Cognizance was challenged
on the ground that it ought not to be taken by the Domestic Violence
Court without any report of the Protection Officer — Held — Cognizance’
can be taken in either of the three conditions firstly if the complaint is
made by the person aggrieved or the report is filed by the Protection
Officer or by any other person aggrieved on behalf of the aggrieved
person — There is provision that before passing such an order, the
Magistrate shall take into consideration any domestic incident report
received by him from the Protection Officer or service provider — This
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Section does not show that if such a report is not received, the Domestic
Violence Court cannot take cognizance — Application dismissed.
[Mukesh Singh Vs. Smt. Suni Bai] ...1598

gUT FfFar Gfear, 1973 (1974 BT 2), €T 482 ¥F g fawr &
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IrdE wie | (@ g fa swdt gt 918) ~ ...1598

Dowry Prohibition Act (28 of 1961), Sections 3 & 4 — Dowry —
In a case where marriage has not been performed and only engagement
has been performed, if any illegal demand is made in regard to dowry,
the accused can be charged with offence u/s 3 & 4 of the Dowry
"Prohibition Act. [Suresh Chand Sharma Vs. State of M.P.]  ..,1207

FET FRTa e yg (1961 BT 28), gvre 3 T 4 — Geor — (ol
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Due Process of Law — How far stretchable — When party
approaches the Court with a suit for injunction and fails to set up a
good case, he cannot say that the other party must institute an action
for enforcing his rights — Even if injunction suit is decided, ‘due process
of law’ is fulfilled. [Jai Vilas Parisar Vs. Alok Kumar Hardatt]...1487
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Evidence Act (1 of 1872), Section 3 — Apprecidtion of Evidence
— Though the prosecution has proved that the prosecutrix was
kidnapped and was brutally raped but non-examination of material
witnesses, delay in conducting the test identification parade without
satisfactory explanation, inaterial contradiction, discrepancies,
omission and exaggeration creates serious doubt on the case of the
prosecution — Prosecution has failed to establish the guilt of the accused
beyond reasonable doubt — Conviction and sentence is not sustainable.
[In Reference Vs. Ramesh] (DB)...1523
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Evidence Act (1 of 1872), Section 3 — Child Witness — Evidence of
child witnesses has to be scrutinised carefully — Substantial corroboration
is necessary — Evidence can not be rejected if found reliable and free
from defect. [In Reference Vs. Ramesh] (DB)...1523

Iey SffyaT (18672 #1 1), SIRT 3 — o7 GrAt — @ WAy 3
wieg A e wwarqds @) W 9ty — IRy 9yfe sawd @ —
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Evidence Act (1 of 1 872), Section 3 Witness — Appreciation of
Evidence — P.W. 2 lodged F.LR. stating that the deceased was sitting
on the mudguard and fell and run over by the offending vehicle —In
Court evidence witness deposed that deceased was standing by the
road side — The FLR. was lodged within a close proximity of the accident
—The version of F.I.R. is reliable — Claims Tribunal was justified on
relying on F.LLR. rather on distorted version in Court. [Bablu @ Netram
@ Netraj Vs. Smt. Abhilasha] ...1138

W R (1872 ®T 1), GNT 3 — GEA — Ung @7 e 4.



32 INDEX

Wl 2 T 48 Bed T YU Yo URRAET T e 5 qae weme
(ﬁmw)wﬂmmq#ﬁiﬁﬁmmmmww—m
e A Wl 7 qe su fow £ que eew @ MR EsT o1 — verw e
afdes qefer & Proe aafr & v af sRET T — wem @ wREw
@1 faaeor fawmeria @ — amr ST R SrEe ¥ wge g faer
@ A W YR A IR W fivary f5ar s =matfr o) (a9 v
TRM 8 Ao 4. SRl arfremn) ...1138

Evidence Act (1 of 1872), Sectibns 3 & 118 — See — Penal Code,
1860, Sections 363, 366 & 376-E [In Reference Vs. Ramesh] (DB)...1523

W AT (1872 BT 1), G 3 7 118 — @ — TUS wAT
1860, STV 363, 366 7 376-3 (377 Iw=w fa. wiw) (DB)...1523

Evidence Act (1 of 1872), Sections 65 & 66— Secondary Evidence
— Prosecution filed photo copies of enquiry report and certain other
documents along with charge sheet — Permission was sought to lead
secondary evidence on the ground that the person who had prepared
the enquiry report had kept the original with him and now he has expired
—As prosecution has sought permission to lead secondary evidence on
the ground that original is lost and therefore, the phrase * for any
other reason not arising from his own default or neglect” is not
applicable — Therefore, order granting blanket permission to lead
secondary evidence is set aside — Prosecution shall be free to tender
secondary evidence of relevant documents — Defence shall be free to
take objection as to the relevance or admissibility to each document —
Revision partly allowed. [Damodar Singh Vs. State of MLP.] ...1814
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Evidence Act (I of 1872), Section 65-B - Election petition —
Electronic record — In cases of CD, VCD, Chip etc., the same shall be
accompanied by the certificate in terms of Section 65-B obtained at
the time of taking the documents, without which, the secondary evidence
pertaining to that electronic record, is inadmissible. [Kamal Patel Vs.
Shri Ram Kishore Dogne] ...1719

W 1T (1872 F7T 1), 81T 65— — 7T WfFar — s@acifre
Ffrder — W), IR, fay Tl 8wt F, 399 Wi, T faw
ST W TR 65—t ® Prae @ apar gre far T uEer 9 wer
ﬁmwn.ﬁmﬁﬁm,msﬁaﬁﬁmmﬁﬁaﬁ#ﬁmmmm
FUTEY B (B9d o A s femy I ..1719

Famdy Courts Act (66 of 1984), Section. 7 — Jurisdiction —
Execution of decree —Decree to pay Rs. 5 lacs was granted by District
Court towards education and marriage expenses of daughter —
Execution application filed before Family Court~ Execution proceeding
is not an original proceeding, as recourse to the same is taken after
termination of the /is between the parties — Execution proceeding is
not covered in the expression “proceeding” as used in Section 7 —
Executing Court has jurisdiction to execute decree which was passed
prior to establishment of Family Court — Family Court has no
jurisdiction to entertain the application for execution of decree granted
by District Court — Non-applicant would be at liberty to institute
proceeding before the Civil Court which had passed the decree, [Dmesh
Sharma Vs. Smt. Jyoti Sharma] ' ..1788
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Finance Act (2 of 1988), Section 89 — Kar Vivad Samadhan
Scheme 1998 — Declaration filed by petitioner under Form 1 B of the
Scheme — Claiming of benefit under the Scheme of 1998 — Respondents
rejected the declaration at threshold on the ground that amount of
pending arrears in the declaration differs from amount in previous
correspondence — Held — The correctness of the declaration submitted
in the prescribed Form for settlement of dispute under the Scheme,
cannot be judged on the basis of stand taken by the Assessee in the
previous correspondence whereas the disclosures made in the
declaration by the petitioner ought to be treated as relevant facts and
correctness to be judged on its own merits — Petition allowed — Amount
already deposited by the petitioner be given due adjustments by the
authority while processing the declaration. [Mech & Fab Industries
Vs..Union of India] (DB)...1703
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Forest Act (16 of 1927), Section 52 — Confiscation of Vehicle —
Passenger travelling in a bus was alleged to have kept four bags of
“Kullu Gond” on the roof of the bus — Driver, Conductor and Passenger
were prosecuted under different Acts, however, they were acquitted
as the prosecution had failed to prove the seizure of forest produce —
Further, no evidence on record that forest produce was transported on
the bus in the knowledge and with the connivance of petitioner ~
Acquittal will have material bearing to the word “there is a reason to
believe that a forest offence has been committed” —Contrary
satisfaction after the acquittal from charges by Magistrate cannot be
accepted —~ Order of confiscation quashed — Petition allowed.
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[Krishnapal Singh Vs. State of M.P.] «.1332
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Govansh Vadh Pratishedh Rules (MP), 2012, Rules 5 & 6 and
Criminal Procedure Code, 1973 (2 of 1974), Section 451 — Confiscation
by District Magistrate — Manner of appeal — Interim custody of seized
vehicle — District Magistrate is at liberty to initiate proceedings for
confiscation of vehicle after conclusion of trial by the concerned
Magistrate — Till then seized vehicle given on interim custody to the
applicants, if they are registered owner of the vehicle or to the
registered owner of the vehicle as the case may be upon certain
condition. [Sarvan Vs, State of M.P.] ...1214

wider aer gfoda A7 (A7) 2012 (3% 5 T 6 ¥ 598 UfHar
TI3GL, 1973 (1974 BT 2). €T 451 — [oral SIEBI VT w=ft — aryter
ol o — =T Fre7 1 FaRT affrar — ddaftm gvsiftien g faamor
g fad o1 @ yv"ma, e qveifter s ol sfard) yRE w=
B W@ad § — U9 9% S 967 Shud wdl W, ol % Refy @1
greffarer &1, 2fE 4 ares @ s wWrel 8, JEr aEd @ gofigd @l
Fi, FaARF AlRRET o faar 9| (@wEE fA. A9, sa) ..1214

High Court of M.P. Rules, 2008, Chapter IV, Rule 8(3) —
Reference to Larger Bench -1t is not open to Single Judge to doubt
the correctness of the view expressed by Division Bench — However,
Single Judge sitting alone.while hearing a case is free to refer the
decision of coordinate or Larger Bench of High Court for
reconsideration. [Farooq Mohammad Vs, State of M.P.]  (FB)...943
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Hindu Marriage Act (25 of 1955), Section 13 — Epilepsy —
Divorce application by husband on the ground that wife suffering from
epilepsy — Application for examination of wife for mental disorder
allowed by the Court below — Held — Plaintiff has to prove that ailment
was in existence before solemnization of marriage and was deliberately
suppressed by family members of wife — It is nowhere stated in the
divorce application and no prima facie evidence of epilepsy found —
Order of Trial Court set aside as it will amount to collection or creation
of evidence — Writ Petition allowed. [Veenita Bai (Smt.) Vs. Dinesh
Kumar] ' T ...1635
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Hindu Marriage Act (25 of 1955), Sections 13 (1)(ia) & 13 (1)(i )
- Cruelty and Desertion - Application under Section 13 of the Act of
1935 by husband on the ground of Cruelty & Desertion - Trial Court
decreed the suit - Appeal on the ground that husband had cohabitated
within two years immediately preceding presentation of the divorce
petition — Held — As the fact of cohabitation within two years
immediately preceding presentation of the divorce petition has been
denied by the husband & parties are living separately for last 15 years,
the conduct of the wife amounts to cruelty - Impugned Judgment &
decree u/s 13 (1)(i a) & u/s 13 (1)(i b) of the Act of 1955 does not call
for any interference - Appeal is hereby dismissed. [Kiran Chourasiya
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(Smt.) Vs, Shri Manoj Chourasiya] (DB)...1772

=g frare JRfARmT (1955 &7 25), arry 13 (1)EY) 7 13 (1)EF)
—agmw‘aﬂmv-ﬁmmqﬁ‘aﬁwﬁmw '
1955ﬁm13$3fmfasrﬁﬁﬁﬁmw—ﬁaﬂwmﬁm
%ﬁﬂm-mmﬂwm%vﬁ#ﬁm—ﬁﬁauﬁmqﬁw
ot W @ A5 qdadl @ af & R wgars o — atfeiRa -
iﬂ%ﬁara—ﬁ%éamﬁmumﬁﬁ&mﬁa%mqﬁﬁﬁﬁaﬂﬁw
TeaTd B¢ B d2a Q@ U g geR fear @ e saew fare 1s
aﬂﬁqwﬁammﬁ%‘.m:wﬁmmwaﬁaﬁﬁ:#’m
2 — gfafrad 1955 Y a7 43(1)(i §) T AT 13(1)(id) B aiqfa g
MR fofs v oA ¥ sway @ aawem T - i TWEEN
anfRet | (Freer SiRwar (o) fa st weier ateR) (DB)...1772

Income Tax Act (43 of 1961), Sections 245C (1B), (I1C) & 245D
(2C) — Clause (ii) of sub-Section (1B) of Section 245C of the Act —
Where an assessee has furnished return of income and applies for
settlement of his case, one has to calculate his total income for the
purpese of the said provision by aggregating the total income returned
and the income disclosed in the application — Applicant’s liability to
pay additional tax would be the amount of tax calculated on such total |
income minus the amount of tax calculated on the total income returned
— As respondent no. 1 had not paid self-assessment tax on the income
_ calculated by him in return filed u/s 153-A, the application for settlement
was not valid — Petition allowed. [Commissioner of Income Tax (Central)
Vs. M/s. Keti Construction Ltd.] (DB)...1315
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Income Tax Act (43 of 1961) — Rule 53 of Schedule IT — Contents
of Proclamation — Reserve Price of Property put for auction — Hearing
of debtor— There is no requirement of giving opportunity to the debtor
before valuation is made and reserve price is fixed or to consider the
alternate valuation filed at the instance of debtor. [Centauto
Automotives Pvt. Ltd..(M/s.) Vs. Union Bank of India] (DB)...169$ .
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Industrial Disputes Act (14 of 194 7), Section 11-A — Workman
was dismissed from service after due Departmental Enquiry on the
charge for his misbehavior with his ‘Superior Officer and Security
Guard — Labour Court set aside the order and directed re-instatement
with full back wages — Held - Scope of judicial interference in domestic

enquiry is limited — Thé court is not obliged to sit as an appellate -
. authority to reassess the evidence led in domestic enquiry — The

interference can be made in findings only when the same are based on

no evidence or when they clearly perverse — Punishment can be .

interfered with only when it is shockingly disproportionate —
Reinstatement can not be ordered where employee has abused his
position and committed the act which resulted into forfeiting the
confidence of employer — Employer has suceessfully established the
allegation relating to incident dt. 1.12.2005 and objective facts on the
basis of which loss of confidence is pleaded — Punishment can not be
held to be harsh and excessive — Impugned order is set aside.
[Crompton Greaves Ltd. Vs, Sharad Maheshwari] ..991
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Industrial Disputes Act (14 of 1947), Section 16 and
Constitution — Article 226 — Termination of service of the petitioner/
medical representative — Petitioner refused to participate in the
departmental proceedings — The respondent/authorities had no option
but to proceed ex parte against the petitioner and as the c¢harge of
deliberate and conscious non-compliance by the petitioner is admitted,
no fault can be found in the order of termination of the petitioner —The
impugned award by the Labour Court, whereby the orders of
termination of the service of the petitioner have been upheld, suffers

~ from no illegality, perversity or material irregularity — Writ petition

challenging the award accordingly dismissed. [A.K. Khare Vs. Ms.
Indian Drugs & Pharmaceuticals Ltd., Gurgaon] ...1266
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Industrial Relations Act, M.P. (27 of 1960), Section 17,
Industrial Relations Rules, M.P. 1961, Rule 16 & 17 — Status of
representative union — Petitioner union was enjoying the status of
representative union — Respondent’s application seeking status in
place of petitioner union allowed by Registrar Trade Union — In appeal
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Industrial Court set aside the order but directed the Registrar to obtain
appropriate application under Section 17 read with Rule 17 from the
respondent No. 2 and to pass order after hearing and physical
verification of the members — Held — Industrial Court was not obliged
to direct the Registrar to obtain fresh application as per Section 17 of
the Act—Thus, Industrial Court travelled beyond the statute — Direction
of Industrial Court is set aside ~ However, liberty is reserved to the
respondent No. 2 to prefer appropriate application in accordance with
law — Petition is allowed. [J.K. Tyre Banmore Kamgar Sangh Vs.
Registrar, Trade Union/Representative Union] ...1629
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Industrial Relations Rules, M.P. 1961, Rule 16 & 17 — See —
Industrial Relations Act, M.P, 1960, Section 17 [J.K. Tyre Banmore
Kamgar Sangh Vs. Registrar, Trade Union/Representative Union) ...1629
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Interpretation of statutes — Arbitration agreement — It is not
necessary that all the terms and conditions of the agreement should
be contained in one document and such terms can be ascertained from
the correspondence between the parties. [Pooranchandra Agrawal Vs.
Union of India] ' . ...1289
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Interpretation of statutes — Arbitration agreement —
Requirement of law is that the agreement should be in writing and it is
not necessary that the agreement should bear the signature of the
parties. [Pooranchandra Agrawal Vs. Union of India] ...1289
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TwrEr o | (R agara 1 gfae ate gfear) ...1289

Interpretation of statutes — Cantonments. Act (41 of 2006),
Section 28 and Representation of the Peoples Act (43 of 1950), Section
15 — Distinction — Election to Assembly and Parliament Assemblies
are conducted in terms of the Act of 1951 — Whereas Act of 2006 is a
Special Legislation for administration of Cantonment area including
Municipal Elections, so the Act of 1951 cannot be the basis to interpret
the provisions of the Act of 2006. [Sanjay Ledwani Vs. Gopal Das
Kabra] ~ (DB)...1730
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Interpretation of Statutes — Grant of Renewal of mining lease
is a fresh grant and must be consistent with law. [Pawan Kumar
Ahluwalia Vs. Union of India] (DB)...1074
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Fheam) _ (DB)...1074

Interpre}ation of Statutes — Ground of ‘Adverse possession’ cannot
be used as a ‘sword® for prosecuting Civil Suit, but it can be used as a
‘shield’ for defending the right. [Jwala Prasad Vs. State of M.P.] . ..1133
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Interpretation of statutes — *Substitution’ of a provision results
in repeal and replacement by the new provision. [Gangaram Loniya
Chohan Vs. State of M.P.] - (DB)...1359
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T Syee g PRl e wReenfa star @ (TR At =@te fa
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Interpretation of statutes — Ultra vires — The Court must always
remember that invalidating a statute is a grave step, and must therefore
be taken in very rare and exceptional circumstances. [S. Goenka Lime
& Chemicals Ltd. Vs. Union of India] (DB)...1382
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Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 7 and Juvenile Justice (Care and Protection of Children)
Rules, 2007, Rule 12 — Determination of Age — Trial Court rejected
the marks-sheet on the ground that the source of information for
recording the date of birth is not proved — Held —Marks-sheet of High
School was issued by Board of Secondary Education, M.P. which is an
instrumentality of State - Marks-sheet produced by applicant was not
challenged as being forged or fabricated — Medical opinion for the
purpose of determination of age can be sought only when the documents
as mentioned in Rule 12(3) are not available — Courts below wrongly
disbelieved the Matriculation marks-sheet — Applicant was juvenile
on the date when the incident took place ~Application allowed. [Chhotu
@ Ranvijay Vs. State of MLP.] ...1601
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Juvenile Justice (Care and Protection of Children) Rules, 2007,
Rule 12 — See — Juvenile Justice (Care and Protection of Children)
Act, 2000, Section 7 |Chhotu @ Ranvijay Vs, State of M.P.] ...1601
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Land Acquisition Act (1 of 1894), Section 4 —Notification u/s 4 of
Act, 1894 - Thereafter, Act, 2013 came into force —1In view of Section 114
of Act, 2013, proceedings of Act 1894 which are pending are saved — It
cannot be held that with commencement of Act 2013, notification u/s 4 of
Act 1894 would stand lapsed. [Rajaram Vs. State of ML.P.] . «..1005
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- Land Acquisition Act (1 of 1894), Sections 4 & 11 — Value of
land — Sale deed is prior to the issuance of Section 4 Notification —
Priceof land rising on various factors such as development, population
pressure etc. — Suitable adjustments required to calculate the value of
land on the date of Section 4 Notification — 15% is required to be-added
in the price mentioned in sale deed — For calculation for the price of
un-irrigated land deduct 50% from the price of irrigated land. [State of

M.P. Vs. Ramlal]- i . ..1456
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Land Acquisition Act (1 of 1894), Sections 54, 4 & 6 — See -
National Highways Act, 1956, Sections 34, 3B, 3C & 3D [Neeti
Development & Leasing Pvt, Ltd. (M/s.) Vs, Union of India] ...1343
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Land Acquisition Act (1 of 1894), Section 23 — Amendment and
enhancement of claim — It is for the Court to determine the market
value and compensation depends upon market value established by
evidence — If land owner out of ignorance claims lesser amount, that
cannot be held against him to award an amount Iesser than the market
value, [State of MLP. Vs. Ramlal] ...1456
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Land Acquisition Act (1 of 1894), Section 23 — Determination
of compensation and market value of land — Sale deeds pertaining to
different transaction are relied upon, the transaction representing the
highest value is required to be preferred unless strong circumstances
for taking different course —Averaging of various sale deeds for fixing
compensation is not proper course of action — For determining market
value of larger area, sale deed of smaller area can be considered, if no
other cogent material available - Suitable percentage is to be deducted.
[State of MLP. Vs. Ramlal] © ...1456
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Land Revenue Code, M.P. (20 of 1959), Sections 158(3) & 165(7-
a), (7-b) — Lease transfer by sale without permission of auth ority— In view
of Section 165(7-a) as it existed on the date of transaction, prior permission
was a mandatory pre condition and no prior permission having been sought
even if the holding is beyond ten years, the decision arrived at by the
Collector that the sale was a nullity ought not to have been interfered with
— Petition allowed. [Mandu Vs. State of M.P.] ...1298

. ® Yored wieor 74 (1959 BT 20), €IV 158(3) T 165(7-F).
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Land Revenue Code, M.P. (20 of 1959), Sections 237(1)(b),
237(2) & 237(3) —Allotment of land by Collector — To District Trade
and Industries Centre, Katni — Further — Allotment to private
respondent for industrial purpose — Gram Panchayat raised
objections that use of land cannot be altered for purpose other than
as specified in Section 237 — In between sub-section (3) of Section
237 amended on 30.12.2011 — Whether diversion under Section 237
of the code of the land covered by clause (b) of sub-section (1) of
Section 237 for industrial purposes was permissible on 05.01.2011
— Held — Keeping in mind the statutory provisions as in vogue at
the relevant time and also unamended diversion Rules, the
Collector was invested with limited authority to divert such land
only for Abadi or agricultural purposes and no other purpose —
Orders dated 05.01.2011 and 14.06.2011 set aside — In case of fresh
" proposal Collector is directed to consider it afresh as per the law
in force — If proposal is rejected, State authorities to restore status
quo ante (as pasture, grass bir or fodder reserve) as on 05.01.2011
removing all the structures constructed thereon — Petition disposed
of. [Gangaram Loniya Chohan Vs. State of M.P.] (DB)...1359
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Land Revenue Code, M.P. (20 of 1959), Sections 23 7;(3) & 237(4)

— Distinction — As amended on 30.12.2011 - Held — Sub-section (4) of
Section 237 deals with all other unoccupied lands referred to in Section
237(1) clause (a), (¢) to (k) except clause (b), whereas sub-section (3)
of Section237 deals specifically with the land covered by clause (b) of
sub-section (1) of Section 237 relating to pasture, grass bir-or fodder
reserve, so sub-section (4) is a general provision dealing with other
situations, excluding the situations covered by sub-section (3) of Section
237. [Gangaram Loniya Chohan Vs. State of M.P.] (DB)...1359
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Legal Maxims — ‘Quando lex aliquid alicui concedit, concedere
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. videtur id sine quo res ipsa esse non potest’ — When the law gives

anything to anyone, it also gives all those things without which' the
thing itself would be unavoidable. [Akhilesh Kumar Jha Vs. State of
M.P.] - .:1589
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Limitation Act (36 of 1963}, Sections 3 & 29(2), Preventfpn of
Corruption Act (49 of 1988), Section 13(1)(e) and Special Courts Act,
M.B 2011 (8 of 2012), Sections 9(3) & 17 — Applicability of provision of
Limitation Act — Delay in filing appeal — High Court can consider the
prayer for condonation of delay — The appellant has filed an affidavit in
support of application —No counter affidavit has been filed —Sufficient
cause has been shown by the appellant and delay seem to be bonafide —
Delay condoned. [State of M.P. Vs, Radheshyam] - . - (DB)...1171
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Limitation Act (36 of 1963), Sections 5 & 29(2) — See - Ratlway
Claims Tribunal Act, 1987, Section 23(1),(3) [Kujmati (Smt. ) Vs. The
Union of India] _ 11 43.
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Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1'983),
Sections 7-B & 19 — Revision against dismissal of reference on the
sole ground of limitation — Held — Period of limitation shall commence
on expiry of 6 months from the date of reference of dispute to the final
authority — Reference of quantified claim dated 23.11.2009 was beyond
the period of one year —If cause of action considered from 23.05.2011,
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the date on which single member of Dispute Board expressed his
inability to decide the question of service tax, reference filed on
11.07.2013, not within one year — No infirmity in order — Petition
dismissed. [IVRCL Ltd. (M/s.) Vs. State of M.P.] (DB)...1483

. AT FferBYT FATT, 5.7, (1983 FT 29), qrre’ 7—dY T 19 —
T @ veura SR yv AR #1 @Rt @ faeg gader -
affreiRa — aRe 31 aafty, st iRt far Aiffe 5t s
o [l |/ 6 e 7 97 W aRA B — wRePa T @ AT Rare
. 23.11.2009, T 9¥ #Y AGfer & W o — A% 23.05.2011 FrAfq frw e
¥ faae 31 @ tod e F d9 W B yE o ARRET o §
It ybe 31 off, | AT BRI ST BT AMT WY, 99 11.07.2013 F
T Py @ @ ik W - aRw ¥ B fidaar e — afrer
R | (e A arAea. fa (@) i ag. =) (DB)...1483

Medical Council Act (102 of 1956), Section 10-A — Disapproving
the scheme for establishment of a new Medical College — Application

. for the permission was made by the petitioner to the Central

Government on 26.08.2014 — Medical Council of India communicated
its negative recommendation dated 24.08.2015 — No notice issued to
petitioner in compliance of statutory requirement in Section 10-A(3) &
(4) — Order passed by the Central Government dated 11.09.2015 is set
aside — Central Government is directed to decide proposal afresh by
giving opportunity of hearing to petitioner. [Gyanjeet Sewa Mission
Trust Vs. Union of India] (DB)...1102

aYfAarT wRuT FRaT (1956 BT 102) GRT 10—y — TAT

Fafeeer gerfyerery @} vemaar g @omrer aaqEeT — FEly ¥ A
BRI &% WER I AT 99 3. 26.08.2014 & AT T — ARAE
fafeem yRug 3 s Feaee sguw R 24.08.2015 WY @ — g
10-T(3) T (4) Y &[N daT @ e ¥ gl B B ey o A
~ BT WY N UIRT A & 11.09.2015 AURG — BT IR T
Il B YIS BT AAWT TR INQ gY GG B 7 AR @ RfiREa
&v+ 8g IR fear ) (sl dar e oew fa qfras afe
) . (DB)...1102

Micro, Small and Medium Enterprises Development Act (27 of
2006), Sections 15, 16, 17, 18 & 24 — See — Civil Procedure Code, 1 908,
Order 7 Rule 11 [CM.D. (EZ) MPPKVVCLVs. Sharad Oshwal] ...1795
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e e T FffraT (2006 &1 27). GRTY 15,
16, 17, 18 T 24 — & — Ryfad FEFIr widar, 1908, JIRA 7 T 11 (=fv.
w3 (§9s) mife @i fa R Fuard) ...1795

Mineral Concession Rules, 1960, Rule 244 — Renewal of Mining
Lease —Lease expired on 18.11.1998 — Application for renewal of lease
moved on 13.11.1997 — Renewal application pending till 09.04.2007 —
Petitioner continued to enjoy minerals over 9 years without
compensating the revenue in form of fair royalty amount — Held —In
all pending renewal applications authorities must act with utmost
dispatch and if any official shows inertia in deciding such applications
in a fime bound manner then Secretary, Mines & Minerals Department
must proceed against him by way of departmental action including
recovery of loss caused to the public exchequer. [Pawan Kumar
Ahluwalia Vs. Union of India] (DB)...1074

. @fror ge fraE, 1960, AT 24¢ — @97 UGS BT AP —
qqeaﬁmférﬁﬁfam.n.gaaﬁm—uqéa%mwﬁqmﬂﬁ
fEiT 13.11.1997 & TRA — TN ST QT 09.04.2007 TF
<R YET — et gRT Shia wWftne Ui ® wu ¥ e &1 a5y
qiv 4t af @ aftre aafr we AR afrel @1 sy fear mar —
ARIREIRT — wRa @fa TaEr adeT T @ A § ariteriRay
7 ox drgar § B BT AR U9 AfE i aeew 843F ¢4 maST
&t Bt waEty ¥ faftfE e 4 fisaar qwier € 99 wfm@, |
vd T feTT e wuae fiee, ooy $t ugard T aty i ayE
wfvq, Framf sRad) o¥ afeg | (aw IR seqartaar . i
afe ERe) (DB)...1074

Mineral Concession Rules, 1960, Rule 24A — Renewal of Mining
Lease — Rule 26(3) — Instead of notice for curing defects , notice issued
u/s 12 — Effect — Held — No.prejudice has been caused to the petitioner
because of mis-description of the notice received by petitioner as the
substance of the notice clearly disclosed the requirement of notice u/s
26(3). [Pawan Kumar Ahluwalia Vs. Union of India]) (DB)...1074

@fo g [, 1960, 97 247 — @77 98¢ &1 TdHevT —
frr 26(3) — 9t B X fed W B W B WM W aHN 12 %
st ifed W frar T — guE — Attt — 4 R g
T Aifew ¥ Preafiayr 3 TreT S9 w1 =t €l g 3. wife Tifew
a?m-ﬁ'mzs(a)a%ﬁaﬂaﬁmaﬁaﬁmmmﬁuﬁaﬁﬂ#
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off| (ua= qgﬁw IJgqaiferar fa. gfe afe e (DB)...1074

.. Mineral Concession Rules, 1960, Rule 244 (1) — See — Mines &
Minerals (Development & R}zgulation) Act, 1957 [Amendnient Act (10
of 2015) w.e.f. 12.01.2015], Section 84 [Pawan Kumar Ahluwalia Vs.
Union of India] o (DB)...1074

Gl ge 1960, Mo 24v(1) — 3@ — @i dfv @for
(e giv ffremm) aftfvam 1957 [@eieT afifram (015 @7 10)
e 12.01.2015 @ ga7rdl], arer sy (49w QAR swqarfaar f. gfwee
afe ¢iea) , (DB)...1074

Mines & Minerals (Development & Regulation) Act, 1957
[Amendment Act (10 of 2015) w.e.f. 12.01.2015], Section 84 and
Mineral Concession Rules, 1960, Rule 24A(1) —~Application for renewal
of Mining lease and for removing curable defects — Lease expired on
18.11.1998 — Application for renewal moved on 13.11.1997 was rejected
on the ground that defect in the application was not cured — Revision
filed before Tribunal, Ministry of Mines was also dismissed — In
interregnum Mines and Minerals (Development & Regulation)
amendment Act came into force w.e.f. 12/01/2015 — Amendment of Mines
& Minerals (Development & Regulation) Act, 1957 — Section 8A of
Amendment Act — Applicability of Rule 24A of Rules of 1960 —Extension
of lease period by operation of Law — Held — No valid and subsisting
lease was there when amended provisions came into force, so extension
of lease period as per Section 8A or Rule 24A does not apply, so by
virtue of amended provisions of 2015 Act, State Authority is bound to
deal with the matter by way of public auction and cannot entertain
application for renewal of lease — Petition dismissed. [Pawan Kumar
Ahluwalia Vs. Union of India} (DB)...1074

@7 iY@ (Rere it Rfae) affie 1esr [waieT
AR, (2015 BT 10) Rt 12.01.2015 @ Fardi], R 87 v7 @fyor ge
75, 1960, Fram 24v(1) — @77 v2@ & THevr vd wny (59 wr
wad ard 9 @ g #wd g e vA — weR W emfy Reve
18.11.1998 &1 WA — {1 13.11.1907 H TdN@0T Y UG anda
T AR W) FEeR A mar fv ardeT @ 9w e gemr ) mar
AT — ARSI, T AT B WA YT CADEOT W W — g2f arafer
& TiRE RAE 12.01.2015 ¥yt @ @l (Rew v faferr)
wenes afifam avg gon — w v @t (Remw ve ffrem) affen,
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1957 ¥ watas — watas e @t arr v — o 1960 F W 24¢
# gatsuar — fAfr 3 gads g0 1e? @) @y &1 R — affEiRa
— g Wi 9ugg yaArd ge, 99 @i A g geer siaa 7 T o,
TURIT SIRT 8T ST R 24T @ JUR yEe @t @iy 7 frar It
& g, aavg AP 2015 © SR SyEsal ® amER W IS Uit
&R gevor ¥ ardwte Narf R Srad S 2 I € G el
& T 2 vEa adEd g g fear 9 wear — aifer el
(qaq AR Feqartaa . gfae aie g (DB)...1074

Minor Mineral Rules, M.P. 1996, Rule 30(26) — Conditions of quarry
lease — Cancellation of lease — Collector has recommended the matter to
the Director Geology and Mining, Bhopal for cancellation of lease —
Therefore, petitioner do have a remedy of appeal u/r 57 of the Rules in
case an adverse order is passed in the matter by the competent authority
—~No final order has been passed by the Director, Mining — Petition is pre-
mature and dismissed. [Tanwar Singh Vs. State of MF. ] ...1663

yior wfirer P, A, 1996, FaT 30(26) — @ar yee ot wd —
yed @7 Frevdiaer — sagex 5 1ee -3 FPREAEOT 3 7w B
YT HATA®, {—fae @ weE, A B P 18— guiey, ae
YR BT wrra ¥ wfga sy uile Al 9 9 <=0 A, 3 e
Pt @ fram 57 @ aodfd ofid @7 SR STas @ — 991da®,
gTa 17 aiftm ey witg € fer wan @ — anfaet waqd W
e | (davw Rig fa. 79, =) ) ...1663

Minor Mineral Rules, M.P. 1 996, Rule 57— Appeal, Review and
Revision — An appeal is provided in case lease is cancelled by the
competent authority. [Tanwar Singh Vs. State of M.P.] ...1663

7o @fver Aam a4 1996, o 57 — afie, - gafdaiess 17
gadieer — waw aitet g1 uger PR fad e @) <= A sl @
Suae ® | (@ax Riw f4. 9.9, o) ...1663

Municipal Corporation Act, M.P. (23 of 1956), Section 80— See
— Specific Relief Act, 1963, Sections 5 & 39 [Girdhar Jetha Vs.
Municipal Corporation, through the Commissioner, Nagar Nigam,
Jabalpur] . : (DB)...1745

FaRuIas oy STy, 94, (1956 @7 23), &I 80 — @& —
AR gy G, 1963, aray 5 7 39 (ARer ster fa. =faima
HFRURYA, ERI SR, TR 7, Sadyy) . (DB)...1745
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Municipal Corporation Act, M.P. (23 of 1956), Section 80,
Transfer of Property Act (4 of 1882), Section 108 and Specific
ReliefAct (47 of 1963), Section 39 — Suit Sor mandatory injunction
for recovery of possession — Dismissed by Trial Court — Statutory
lease granted by Municipal Corporation - Initially lease was
executed in the year 1926 which expired in year 1956 — Lease was
not renewed however appellant continued in possession — Premium
also accepted by Municipal Corporation — Renewal of lease done
on 19.12.1989 for a period of 60 Years including regularization of
lease with understanding that Corporation to remove the
encroachment on the land — Encroachment removed in the year
1999 — Corporation entering in possession in the year 1999 but not
giving possession to appellants —~ Hence, the suit — Held — As the

lessor was accepting premium of the land, so it was responsibility -

of the lessor to put the lessee in possession of the land, so that
lessee can enjoy the fruit of the lease — Finding refusing delivery
of possession set aside — Suit of the appellants decreed to that
extent —Appeal allowed. [Girdhar Jetha Vs. Municipal Corporation,
through the Commissioner, N agar Nigam, Jabalpur] (DB)...1745

TIRuiferE g aferfas. g (1956 FT 23], g7 g0, wFfy
* TRV T (1882 FT 4). G917 108.09 Rfife Ty sty (1963
BT 47), GIT 39 — mm‘?vqm#%vmmﬁw?gw—
me@ﬁﬁewﬁmmmﬁﬁwaﬁﬁﬁmw
— URT ¥ yger aff 1926 ¥ frourfea fFar war o Rrrer ad 1956 I
wgm-ﬁémmﬁmw%qmﬁmaﬁﬁfm
m—wﬁwmu’ﬁmtﬁmﬁﬁmw—ﬁéa%
FrafrdsTr afeg e 19.12.1989 W SUHT TG 60 T Y srafey
%qmwﬁ@mexﬁmwﬁﬁﬁvmqﬁwﬁafammm—

mﬁtmwaﬁwggﬁmm—ﬁm#mfmgg#mﬁmﬁﬁ‘

maﬂwaﬁmaﬁﬁm—aﬁ:wm—mﬁﬁﬁﬁa—iﬁ%
wmﬂﬁwmummmm,mﬁqummmﬁa
mﬁiﬁﬁémaﬁﬁﬁraﬂmﬁﬁ,mwémm{é%mm
mevﬁ—maﬁggérﬁﬁfmwmm—wmw
mﬁmﬁwmmﬁaﬂa—mﬂa#ﬁ[\w (frer Stor A, gPRme

BIRURTA, ERT SRR, TR o, SqAYR) (DB)...1745

Municipal Corporation Act, M.P. (23 of 1956), Sections 203(2),
302, 307, 308, 403 & 421 ~ Illegal construction work changing the

)
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purpose of the building — Appellant who is a builder, after receiving
the notice has made unauthorized construction — He was directed to
stop the work immediately even though he ignored the notice and
continued the illegal construction work — Appellant has changed the
purpose of building from residential to commercial —Such construction
cannot be regularized —Appellant cannot be absolved from the liability
of removal of illegal construction. [MSJ Colonizing & Leasing Company
Ltd. Vs. Indore Municipal Corporation, Indore] (DB)...967

TIRua®E Frra JfRfras, 58 (1956 BT 23), RIS 203(2), 302,
307, 308, 403 T 421 — e frafa »rd & 537 ® vaaT ¥ yRTdT —
ardareff ot fF e waa Pafar €, 3 [ifew 9w o1 @ gwE Ak
Rrafor frar — 9 aopTd &1 Q@4 og PR fear R A eem
Ty 9 g @) T ardy Priv s WY var — anfianeff { "9 @
gate s @ wawatis ¥ aRafda o - 9 fafo e
Prafia & fear w1 woear # — srfrarelf @ ady frfor gem @ TIRE
? e T foar o1 ear| (TigEs SratgiaT gre AT s fa.
f1. gelk giRma sRueE, 38)) : (DB)...967

Municipal Corporation Act, M.P. (23 of 1956), Section 308-A &
B — Section 308-A inserted in the act w.e.f. 30.05.1994.and Section
308-B which is relaxation from the provision of Section 308-A, inserted
w.e.f, 25.08.2003 —Provisions have no application to the present case
as the construction of building in question was already completed in
the year 1993. [MSJ Colonizing & Leasing Company Ltd. Vs. Indore
Municipal Corporation, Indore] (DB)...967

TIRIfE g aGftifram, 4.5, (1956 @1 23), &Rr 308-F 7 & —
aftrfraw & aWT 308-Y . 30.05.1994 ¥ YHIH Y | wAfyse 1 T @&
|TRT 308-d), W N7 308-Y @ SUgEl &7 Rifrefewor 2, . 25.08.2003
gardt vy @ wARE @ ¥ — ada yeRer § 39 Sugel @) B
gatwar 9 @ Ty wrEls was o1 Peafor af 1993 & & qof & wan
o I (Ages wiatarghT gvs it wwll fa. fa =iy wfifaua
HRYIRYM, FQIX) " (DB)...967

Municipalities Act, M.P. (37 of 1961), Sections 20(3)(ii} & 26,
Representation of the People Act (43 of 1951), Section 117 and Civil
Procedure Code (5 of 1908), Order 7 Rule 11 — Election petition —
Deposit of election petition fee — Petitioner has deposited the security
amount under the head No. 01-102 of the Sangh Tatha Rajyon Ke
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Mukhya Tatha Laghu Lekha Shirsho Ki Suchi which is related to the
judicial stamps and is not under the head of the Govérnment Treasury
— Thus, the election petition was not accompanied with the receipt of
security deposit, respondent no. 1 has failed to comply with the
mandatory provisions of Section 20(3)(ii) of the Municipalities Act —
Election Tribunal has committed an error in rejecting the application
filed by the petitioner — Impugned orders are set aside — Election
Petition dismissed — Revision allowed. [Kanchan Khattar (Smt.) Vs.
Rakesh Dardwanshi] «.1504 -

TIegIfer®l JffTam, 97 (1961 &7 37), FIT0 20(3)(ii) T 26, TF
FIGIAFreT siferfram (1951 @7 43), ST 117 09 Rifder Giyar wizar (1908
#1.5), IR 7 A7 11 — FafFT afaer — fataw ofter ges s
fean s — arh 3 9w qur wAY @ qw wen @y wer wful @ g
& i ®. 01—102 B Fwia yar iR wwr A, ) =R wrar |
wafta @ 7 f. vy wivew & ofif @ afaifa — s Prafas arkmer
@ WA & W 9 Wie ot Y oft, weweff w1 gt sl
F1 gRT 20Q3)(ii) & ATGR SULT BT gTAT HIA W ITHEA <&T — ATA
T WA IPAET-0F @R axw & Prafaw aftrexer @ gfe wifa o
~ AT e aured fry v — Frafae e @Re — gﬂ'ﬁﬂW‘TTr[:\’l
(@a ma-\r (M) .y adah) : ..1504-

-Municipalities Act, MP. (37 of 1961), Sections 55-& 56 —
Convening meeting of council — Ordinary or special meeting — Date
of every meeting shall be fixed by the specified Authority — It is a
general enabling provision, but it makes exception of the first meeting
after general election which is to be fixed by the Chief Municipal Officer
with the approval of the prescribed Authority within specified time.
[Farooq Mohammad Vs. State of M.P.] (FB)...943

TRgiferar Jfefas 90 (1961 @71 37) anig 55 7 56 — uRyg &
THT T AT ST — AT aerar 39y WAy — vl wa o s
fafafde vt g fraa 9 s — ' v 9 ameder) 9ued 2
Y 98 A G $ UAE gAW A MY T wRufaer st g
fafea witrerd & sgen w, fafafis g@amfy @ fex fag far s
BT @ 6T 9 2] (Brew AW fA 1.9, o) (FB)...943

Municipalities Act, M.P. (37 of 1961), Sections 55 & 56(3) and
Municipalities (Election of Vice-President) Rules, M.P. 1998, Rule 3(3)
—Issuance of the Notice — Notice is required to be despatched to every
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cduncillol; and exhibited at the Municipal Office — Notice must be
despatched “Seven clear days” before an ordinary meeting and three

clear days before a special meeting. '[Faroo,q‘ Mohammad Vs. State-of

M.P] , , " (FB)...943

SrentaraT affraa, wA. (1961 ®T 37), areig 55 T 56(3) V9
FrearfareT (Sureger wr §7q) A Y. 1998, FF 3(3) — TfeT &
ardt frar arr — e o yd@w wdt 3 efte fear wrm @
atRereT STafem ¥ waRfa fea wmar ife @ — MR R 0
‘@ “urg wre faar qf vd Rty w9 de e e qd amaeEs
-7 @ TRE fear o @R (erew e . 9. =) (FB)...943

Municipalities (Election of Vice-Presidént) ‘Rules, MP 1998,
Rule 3(3) — See — Municipalities Act, M.P, 1961, Sections 55 & 56(3)
[Farooq Mohammad Vs. State of M.P.] o - (FB)...943

FIRGIfarET (Gurege &1 91q) 34, A9 19968, frrr 3(3) — ]?G
— FregTlaraT AfaE, 04, 1961, IR 55 7 56(3) (BT Tigwg 4. =1
. 1Y) . (FB)...943

" National Highways Act (48 of 1956), Sections 34, 3B,3C & 3D
and Land Aéquisition Act (I of 1894), Sections 5A, 4 & 6— Acquisition
of land — Out of 98.76 acres of land of the petitioners, only the land
admeasuring 0.429 hectares has been acquired for the construction of
by-pass road i.e. for public project — Held - Construction by the National

_Highway Authority of India after carrying out the survey and thereafter
the decision has been taken to acquire the land for the purpose of

- construction of by-pass road —No fault can be found with the action of

respondent no. 4 in not acceding to the prayer made by petitioners for

acquisition of alternative Jand — Petition dismissed. [Neeti Development

& Leasing Pvt. Ltd. (M/s.) Vs. Union of India} : ... 1343

sy aorar A (1956 FT 48), Ay 3, 39, 3 7 3 v7
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National Highways Act (48 of 1956), Section 3H — Deposit and
payment of amount ~Land acquired was j ointly recorded in the names
of petitioners and respondents No. 4 to 6 — Petitioners submitted
memorandum before competent authority to pay the amount of " -
compensation after apportioning the same regarding their share —
Respondents No. 4 to 6 raised objection that the land has already been
partitioned — Respondents directed to pay the compensation amount
to the respondents No. 4 to 6 — Held — Dispute means assertion of"

. claim by one party and its denial by other — Therefore, when the dispute
had arose that whether respondents No. 4 to 6 are entitled for
-compensation or whether petitioners are also entitled for the same,
the same should have been referred to Original Civil Court for
adjudication — Decision of respondents to pay the compensation to
respondents No. 4 to 6 quashed — Authorities directed to refer the
dispute to Original Civil Court and as the amount has already been
paid to respondents No. 4 to 6 they shall furnish an undertaking and
surety before Civil Court that in case they lose from Civil Court and
“the amount of compensation determined by Comipetent Authority is
payable to petitioners also, then they shall pay such amount to the
petitioners as per judgment of Civil Court. [Ramswaroop Vs. National
Highway Autherity of India] -.1059

- LT o ST (1956 BT 48), YT 3V — R &7 o/ar vq
gmfmﬁfaﬁﬁﬁﬁWWWumaﬁwm4ﬁs'$ﬁgﬁm
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axga s fo Rifae <rarey F =59 'R 31 g A yd wEm niften
gt frefRa afex 3 iy e st @ <9 719 w3 fafaa =mare
# Profaar sfey 21 afdr arfhrer st ag a7 | (EerEwy @ e
Tt A& e i) : ...1059

Negotiable Instruments Act (26 of 1881) — Section 138 —
Complaint — Appeal against acquittal is pending — During pendency of
appeal appellant died — Applicant on the basis of Will claiming for
substitution as legal representative in appeal — Whether in a complaint
under Section 138 of the Act of 1881, on death of Complainant or
Appellant the proceeding or appeal will abate — Held ~ No, the
proceedings or appeal will not abate on death of Complainant or
Appellant and legal representative of a Complainant or Appellant is
entitled to be substituted for further prosecuting the complaint or appeal
—-LA. allowed — Amendment to be mcorporated accordingly. [Rajmal
Agarwal Vs. Dinesh Sahu] : 1777

gemTey [eraad aferfaas (1881 &1 26) — €T 138 — URaIT —
nyfa @ freg afla dfda 2 — afle @ «fia w3 @ <ive andrareff
B g g — Ided ¢ WA @ R ) afie ¥ fafre wfifify @
dtv wr wfieerRa fpd o @g sm@r fear — @ aftrfae, 1ss1 Y e
138 B Fwfa gRare ¥ TRaE) serar afarefl @) g 81t | SR
Foar sl &1 suzEe & W — afifeifRe — =, aRard serEr
sftereff @) 4o wiv W) srfafeat stgar efie o Suwwa 9 st oE
af¥ardt arerar anflemeff @ faftres wfafify e sremr snfta @ st
gg uitreenfia frd o &7 e9eR 8 — Faddl araeT deR - TEur
weteq wafae frar smd | (e avara 4. e |E) 1777

Negotiable Instruments Act (26 of 1881), Section 138 —
Dishonour of cheque — Compounding of cases — Reference to Larger
Bench — Whether compounding fee is applicable to cases which are
compounded after 03.05.2010 retrospectively, irrespective of the date
on which the cheque is executed —~ Held — Compounding of cases can
be allowed at different stages of proceedings depending on the stage
when the compounding application is made, so the fact that the cheque
is issued prior to 03.05.2010, i.e. when the Hon’ble Apex Court
formulated the guidelines, will make no difference and the guidelines
should be given effect prospectwely [Veerendra Vs. Sri Transport
Finance Company] (DB).. 1518
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BTy ferea AfRIfraT (1881 T 26), evr 138 — A% &7 JGYT
— g@ven 7 wysElar — gew Ao wi @9 — @ S wawon ®, o

03.05.2010 F U WHATAT 3T 2, 4% & frsares oY Rl &1 R 5 -

fmm saereh e € wastar gow ary 8t — afifaiRa — sefarfzar
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720 ¥ B¥ A 7 I 5 99 03.05.2010 derfq s gAY walw
e &R AP Rt fey v 3, | ¢ wrd fear Ty o v
ﬁmﬁ#ﬁaﬁmmﬁmﬁmﬁmmaﬁqMﬁEﬁ =fY
giaaid wrga ?ﬁlFﬁ) ' (DB).. 1518

Negotiable InstrumentsAct (26 of 1881), Section 138 — Dishonour
of cheque — Compounding of cases — Scttlement before Lok-Adalat —
Whether the guidelines relating to compounding of cases are to be given
a go by when a case is compounded before Lok-Adalat — Held — As per
* the dictum of the Apex Court in Damodar’s case and also Prateek Jain’s
case even when a case is decided before Lok-Adalat the requirement of
following the guidelines of Apex Court in the above cases should not
normally be dispensed with, however if there is special/specific reason to
- deviate then the Court can reduce or waive the compounding cost by
recording the reasons in writing — Reference answered accordingly.
[Veerendra Vs. Sri Transport Finance Company] (DB)...1518

- QOEINT foraa IfEfaaT (1881 &7 26), GINT 138 — W& BT JFIGVOT
— gaver # waglar — @E G © aue gasiar — we feRll gewer #
Ald AqMAd $ GAE GASaT giar 2, 99 7 geeen ¥ guEid w9
feenfd s &t smRwEr fear s arfee — sfifaiRa — gaf=a ~mare
BRI MR U g1F 99 @ gavor ¥ fiv vy sy squw o" 6y
THYT Ald IraTad & gug fatifEa gtar @ a9 sutdw yewert § waf=
el 5 Rl T Rl a1 e s A ader et e
afrgfaa E € o anfeg, g, aft Sust faes o o1 fagly / fafafds
T Bl 9 ARerd fafea 4 ero afifafed o wwwid & o 5 o
AT IR BX wHA 2 — PFW @ qgguR SwRka fear W)
(R= fa. s grand s FUE) (DB)...1518

Negotiable Instruments Act (26 of 1881), Section 138 —
Dishonour of cheque — Compounding of cases — Whether compounding
fee is not leviable in cases where date of cheque is prior to
pronouncement of judgment in Damodar’s case on 03.05.2010 —~Held
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— Date of cheque will make no difference and the relevant fact to be
kept in mind s, when the compounding application is made and is being
considered and not the date when cheque is issued. [Veerendra Vs, Sri
Transport Finance Company] ' ~° (DB)...1518

: FemTT e SRR (1881 BT 26), ST 138 — 9% & AT
—W’#‘mm—mwmﬁﬂ'mmﬂﬁmupﬁﬂﬂﬁﬁ
ol 4w @ Ry, qmiet 3 waxor A 03.05.2010 H Fofa TR w1 B
qf @ 2 — affeiRe - 40 @ Ry} B daw T a@Am @ 5
A a2 B G ¥ < T iy fr st sdeT wa wegd fear
T4T TS 99 W He. =R gar &k 7 5 fafy 99 A 9 fear w4
@z f1. A orend weamw sy - .. (DB)..1518

" Negotiable Instruments Act (26 of 1881 ), Section 138 -
Dishonour of cheque — Compounding of cases — Whether the concerned
Court has discretion to reduce the amount of compounding cost in a
given case — Held — Yes,in a given case the concerned Court can always
reduce the costs by imposing minimal cost or even waive the same by
recording reasons in writing about such variance as per the dictum of
the Apex court in Damodar S. Prabhu Vs. Sayed Babalal H. [reported
in 2010(4) MPLJ 257] and also in ML..P. State Legal Services Authority
vs. Prateek Jain & another [reported in 2015(1) SCC (Cri.) 211]. °
[Veerendra Vs, Sri Transport Finance Company] . .(DB)...1518

Temr feraa sty (1331'— T 26), EIIRT 138 _ A7 Wm?w
_geort ¥ wwwlar — v fedh fR TR wewor ¥ Wt e o
s e B Ol I e o faemer @ — afifEiRa - 1

" qatea ~arTed g IMER . e R 49” amarere g4 [2010(4) T,

vas, 257 ¥ wymTE]-aer Ay, wwd fiftw dan e fiee A
S vF @ [2015(1), wEAfE) (Ref) 211 ¥ wweryE) & A &gy
mﬁmﬂw#ﬁﬁmwﬁﬂﬁﬁmwmﬁ'w@aﬁgﬁqm
aferifg @ SwaT g8l o 1% @ o gftwasE @Y, @ 959 2

R ¥ Wi afffeT @ €Y @ T oY W &1 @RS LN

giwatd wrEt wwh) .7 . (pB)..1518

. New quica! (;‘allége‘ —lCentral Government is tﬁq;ﬁna! .ail'lthority
and the Medical Council of India is only a rec_ommendilig;Al_lthox_'_ity.
[Gyanjeet Sewa Mission Trust Vs. Union of India] . (DB)...1102

gty Fifyem dEiReay — e a@R At e, .94
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ﬂmﬁﬁﬂnmwmﬁmmmuﬁQWﬂmﬁl (srsfia -

QT P g fa. gfee sfe SR ‘ . (DB)...1102

. Panchayat Service (Gram Panchayat Secretary Recruitment and

Conditions of Service) Rules, M.P. 2011, Rule 6 sub-Rule (7)— Transfer
of Secretary of the Gram Panchayat — First part of sub-Rule 7
specifies that transfer of Secretary can be effected on administrative
ground and not limited to neighbouring Gram Panchayat — Held — As
the transfer of the Seciretary has been done on administrative ground
so, first part of sub-Rule (7) will come into play and second part of sub-
Rule (7) will not be applicable as it operates when an application is
made for transfer and then only the point of nearby Gram Panchayat
. will be examined — Order of Writ Court set aside and transfer order
restored. [Gram Panchayat, Hardi Vs. Anil Dixit] (DB)...1262

TargT Gar (7 vargad wiya adf aiv war 3 od) Fram ax
2011, 1377 6 TUMTT (7) — FF7 THRT B GRHAT BT ST IROT — SR
() &1 9uw AT g fafiffs ww @ 5 TIele aTu T wfaq &1
mmmméwqgwmaﬁumtrmaﬁ?ﬁﬁﬁaﬁ
e —-affrEiRa — fe wfm o1 o yerife atey o far T
é:m:m(v)mymmmwmwmqu\wm
© ST TE gl W@ty 7w w9 arp war @ we IR (8, aMdad
I a1 T & v Baw ool e Im dAma @ fig o1 wher
ﬁﬁmmﬁm~ﬁzmmmﬁmmqﬁmﬁmmﬁmg¢mﬁm
. (@ darm, <& 3 st Afm) (DB)...1262

Penal Code (45 of 1860), Section 149 — Member of unlawful
assembly — Accused No. 7 armed with 12 bore gun and also fired but
gun shot did not hit anybody — No deadly weapon seized — Cannot
escape criminality. [Bhawar Singh Vs. State of MCP]  (DB)...1152

| S GIFT (1860 BT 45), €T 149 — P fivs 917 &7 Wawd —
IAftgw w. 7, 12ﬁ?ﬂ'§$ﬁﬂﬂﬁxﬂaaﬂqﬁwﬁﬁaﬁtﬁmqﬁ
W% fft 3 orft o — DI AN www v I T L arwRea @ T
Y waar| (R Riw AL ww. o) : (DB)...1152

Penal Code (45 of 1860), Section 149 — Unlawful assembly — -

Principle of vicarious liability — Applicability — Every member of
unlawful assembly having common object is responsible for the acts
committed by any other member of that assembly and is guilty of

M
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substantive offence. [Bhawar Singh Vs. State of M.P.] (DB)...1152

TUZ WIRGr (1860 BT 45), GIT 149 — [y fog A — wlififeE
efreT @7 Rigra— valvgar — 9aH 9evd, @R 9 At faeg oma &1
TeT WeR 99 WA B o e W e BN ST gl oy Seoeard
o e IR & e g 21 (R fie R wg wsw)  (DB)...1152

Penal Code (45 of 1860), Sections 294, 341, 307 & 323 — See —~
Criminal Procedure Code, 1973, Sections 227 & 228 [Babu Vs, State

of M.P.] .. .. 1512
- gvE GIAT (1860 T 45), €INIY 294, 341, 307 T 323 — R& — T79
afrar gfear, 1973, arery zz7 7 228 (399, fa. wy. wsw) ...1512

Penal Code (45 of 1860), Section :3 02/34 — See — Criminal
Procedure Code, 1973, Sections 227 & 228 [Jassu @ Jasrath Vs. State
of M.P.] ~ . ' , ...1803

gvs GIear (1860 T 45), FRT 302)34 — @@ ~ gve glivar wiea,
1973, ERT 227 T 228 (W), 9% R 3. 7.9, =) ...1803

Penal Code (45 of 1860), Section 306 — Abetment of suicide —
None of the accused provoked, incited or goaded the deceased or even
encouraged him to commit suicide — They merely demanded money
which the deceased allegedly taken on loan — They never intended
. that the deceased should commit suicide — There is absolutely no
material on record to indicate that the present applicant instigated the
deceased to commit suicide — In absence of such essential ingredients
of abetment, no charge for the offence u/s 306 of IPC is made out.
[Kunchit Thakur Vs. State of M.P.] : ...1576

TVE WIXGT (1860 T 45) GRT 306 — THECAT BT GHYT —
aftrgamer ¥ A st § N qae $ sIeEen s eg S iE, SgEw
ST SART aeraT et @ fv wearya o wdf fear — =i 9= waar
N ww W qoF T IRERE vU A WO B w9 A Rl o — Seer vt
ff YT amer T o £ (@ acreer ) o — afidE W fraia w7 4@
T H1g aew T 2 Rw g <fifT § % adue adsw 3 qae @
ATeAeTdl Y SHUMT o7 — THW & V8 AT Jaq4l § J99 3§ AL
<%, F HRT 306 @ FAT IWE & HIF FRIY TH T 21 (FhAA
o . Wy, W) ~.1576

Penal Code (45 of 1860), Sections 323/34, 341 & 506(2) - See —
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Criminal Procedure Code, 1973, Sections 2(d), 2(wa), 3 7‘2, 3 78(4)
[Meena Devi (Smt.) Vs. Omprakash] ...1167

J
FUS Gleal (1860 BT 45), TNV 323,34, 341 T 506(2) — 2& —~ .

gvs giFHar giear, 1973, gy 2(#) 2T V), 372 378(4) (#’HT ?dY
(sftwh) fa. Ay ETI) ..1167

Penal Code (45 of 1860), Section 324 — Causing hurt by
dangerous weapons or means — Applicant clawed the neck of
complainant with his nails - Whether human nails are dangerous weapon
~ There is difference between teeth and nails — Teeth are capable of
chopping away parts of human body whereas nails are weaker than a
tooth — They are not capable of exerting same amount of pressure as
teeth — Human nail cannot be placed on same footing as tooth — Hurt
caused by human nail may not qualify injury caused by means of an
instrument — Charge framed u/s 324 or 324/34 not sustainable and thus
quashed —Trial Court directed to proceed in respect of other offences.
[Chhota @ Akash Vs. State of M.P.] ...1245

TUE GIETT (1860 BT 45), €T 324 — HIa® FIHIIN J&IT 976y @
gvela #1RT 1 o — weff 3 awd At ¥ Remaedt @ Tew
Sws fl — 1 AT T uoe AR & - are’ w§ At ¥ R
gidl 8 — afa 9 TR @ At wt wred F wwef 9.8 wafy Ty @t
q,amﬁ#r&{frmﬁmgﬁa‘ F (@ aad Rrar <99 sree ¥ araef
© il & — A ARl @t wia @ wEe Refy F Tl 3@ o7 e < a9
TET FRT BT Sy faeft aftony & oo @ wgad w1 ate @) =ify
LT YT TE N WHd — ART 324 AT 324 /34 B Fawa faEyd
ART PTAF @ WM 497 7 8@ | P — Rerer 9@ 5t aw
el & "9e ¥ srfad) o3 8q PR fear mar) (ster v amerer
fa w9, =) ...1245

Pena;l Code (45 of 1860), Section 324 — See — Criminal Procedére
Code, 1973, Section 228 [Rishin Paul Vs. State of M.P.] ...1514

T0¥ wlear (1860 BT 45) gver 324 — BE — TUS RFAT WAL
1973, grer 228 (R ofa fa. 7y wwa) ...1514

Penal Code (45 of 1860), Section 324/34 ~ Co-accused is alleged
to have caused injury by means of iron rod — If iron rod is considered
as dangerous weapon then an offence under Section 326 would be made
out and if not then under Section 325 of L.P.C. would be made out as

-
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the complainant hias suffered corresponding bony injury. [Rishin Paul
Vs. State of MLP.] - ..1514

qUE HITT (1860 FT 45), €T 324,/34 — WEATgad 7 sl
w7 ¥ 12 # e @ Aeyw & e wiva #F — afk @i 9 B &l
WARATE IS AT WY a1 ORT 326 @ Fawid e wfed g | At
wéi, 79 WI.E.9. B GRT 325 B Fawa vy wow g, Falfe- uRared
3 939w IRY B gie @ | (R ofq f1 a9 w=a)  ...1514

. Penal Code (45 of 1860), Sections 363, 366 & 376-E, Protection '
of Children from Sexual Offences Act (32 of.2012), Section 5/6,
Criminal Procedure Code, 1973 (2 of 1974), Sections 211 to 214 and
Evidence Act (1 of 1872), Sections 3 & 118 ~ Confirmation of Death
Sentence — Conviction u/s 363, 366 & 376-E IPC and 5/6 of 2012 Act
awarding death sentence — Reference/appeal —Accused alleged to have
abducted 8 years school going minor girl and subjected her to sexual
intercourse against her will — Held — Accused was charged for a lesser
offence u/s 376 (2)(i) of IPC and without alteration of charge he has
been convicted u/s 376-E of IPC against the mandate of sub-section 7
of Section 211 of Cr.P.C. — He has been deprived of a fair opportunity
of defence — Grave prejudice is caused to the accused - Criminal
reference for confirmation of death sentence is rejected. [In Reference
Vs. Ramesh] ' (DB)...1523

7ve glear (1660 o1 45) grere” 363, 366 T 376-3. 4@ FUET
& FTaBT BT AT IR (2012 BT 32), GRT 5,/6, 70 GlbAT @i,
1973 (1974 &7 2), GRT¢ 211 & 214 VF msfﬁﬁ?m(mm &7 1), Iy
3 7 118 — yygvs @1 Yfie — WLEW. T HIRT 363, 366 Y4 376-¥ AT
aftiPrRnT 2012 # o7 5 /6 @ Favia B ulify B Y ogeve R
~ Frda/ada - afgea @ faeg Rareg w1 ard) 8 axffa aifa®r o
FYERT B 9EH wEd @ foeg dP® gdve & @1 INv ? -
affeiRe — afrgaa o T, o arr 376(2)(i) ¢ swia e
I 9§ ARG fFuT- AT o U9 |U.W. @) §XT 211 B) SUSNT 7 B
arsm @ freg aiw ¥ uRada feg AT 99 WIS 31 6RT 376 B
safa qisfig fear mar @ — S T99 B Sfua gEex | 9f e
& — afrgaa o TR s v BT ganr %'—qqéaaﬂgf&r ?Y
aifves Frdw afw fear | (57 % fa ﬁ‘a‘) (DB) 1523

Penal Code (45 of 1860), Section 376 — See Crtmma{ Procedure
Code, 1973, Section 482 [Pankaj Tiwari Vs. State of M.P.] ..1583
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TUS WIEAT (1860 BT 45). &I 376 — @@ — TUS FIFIT- QeI
1973, &1°T 482 (Yo foardt fa. wy. wou) ...1583

Penal Code (45 of 1860), Sections 376 & 376(2)(n) and Criminal
Procedure Code, 1973 (2 of 1974), Sections 227 & 228 — Framing of
Charge — Misconception of fact — Accused had sexual intercourse with

prosecutrix on false promise of marriage — Whether the consent was -

given under misconception of fact or because of love and passion felt
by prosecutrix for the accused, can be decided only after the trial —
Trial Court rightly framed Charges — Revision dismissed. [Sheikh
Mubarik Vs. State of M.P.] ...1820

TUs HIear (1860 BT 45) XAV 376 T 376(2)(07) V¥ v wipar
TIedL 1973 (1974 FT 2), GRIy 227 T 228 — JIOT [RFra svar — a2 &7
g4 — faar &1 fiear a9 Yo AfgEw A afieh @ e AP [Wy=
frar - ® o9a fErRw @ yraq € fAfRua fear s owwar 2 f5 o
IR gRT 72w @ T @ AWl duEr SR @ wiy 9w o wERw
W FY B IRO wEAra @ 18 off — REre <mew 3 AR sfaa e
¥ P 5y — e wie | (@a @iRe 1 99, wsa)  ...1820

Penal Code (45 of 1860), Sections 409 & 467 — See — Criminal
Procedure Code, 1973, Sections 227 & 228 [Bhawar Singh Vs. State of

MnPo] ’ ' ---1510
TvS Wiear (1860 ®T 45) eI 409 T 467 — @ — TS HiFAT
grear, 1973, ary 227 7 228 (AR f¥e 4. 7.9, w=W) ...1510

Penal Code (45 of 1860), Séctions 419 & 420 — See — Criminal -

Procedure Code, 1973, Section 482 [Balasaheb Bhopkar Vs. State of
M.P.] " (DB)...1610

gUS HiedT (1860 &1 45), SRIV 419 T 420 — 3@ — 398 HiFHaT
Tlear, 1973, g7 482 (ATAEIRd wiuax f3. 7.9, <rww)  (DB)...1610

Penal Code (45 of 1860), Section 498-A and Criminal Procedure
Code, 1973 (2 of 1974), Section 228 — Framing of charges — Allegation
of mis-behaviour against applicant — Applicant is brother of
complainant’s husband — Applicant not living in the matrimonial home
of complainant and is living outside Sagar, presently at Satna - Prior
to that he was in Bombay — Held — No overt act has been assigned
against applicant in statement recorded u/s 161 of Cr.P.C. — Accordingly,

i,
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application allowed, criminal proceedings against the applicant are
gquashed. [Jaspal Singh Sodhi Vs. State of M.P.] ...1239

TS Wiear (1860 &7 45) EINT 498-F UF v UlHar Giear 1973
(1974 @r 2), erer 228 — Il 7T I orr — IRd<® © favg
gfaeR o1 AfeyT — AdTE BRATN & 9y w1 W 2 -~ amAgw
HRATN @ T 7 7 FErRa T8, @ adaE F R @GR, |ae
H faraa 2 — gue Tgd a8 91 ¥ o7 - affieife - 9.9, @) g
161 ¥ Jwfa sfifaRea o ¥ adss @ fivg 91 A vow 7w goe
T8 fPar T @ - qEIER, ARTT AER, AQ™TE B favg www
e affafsa) (Gwure e wid fa. wy. wea) ...1239

Petroleum Rules, 2002, Rule 143 —~ Any person who wants to
obtain license under these rules shall have to submit an application in
writing to the authority empowered to grant such license. [Indore
Development Authority Vs. Ashok Dhawan]) (DB)...1251

Ugifam g, 2002 539 1432 — B af@ st 39 Pt @
Fathd it ura a1 @rear 2, 89 V) gy wem s 29 wuad
el € wia e gRg-13 fafee A wga sem s (@'
TRaT JAIRA f4. ses ga=) (DB)...1251

Petroleum Rules, 2002, Rule 144 — Where the licensing
authority is the Chief Controller of Explosives defined under Rule 2
and as per Rule 144, the applicant for a new license other than a license
in Form III, XI, XVII, XVIII or XIX shall have to apply to District
Authority for grant of NOC to the applicant — The procedure for grant
of NOC is also prescribed under the said Rules. [Indore Development
Authority Vs. Ashok Dhawan] (DB)...1251

vgiforanw 2002 T 144 — Wt agsifta e, fraw 2
@ ot TRAa faestes) o1 1@ Frias @, a9 fEw 144 3 aER,
wrew III, XY, XVII, XV @rerar XIX &) sqeiRa @ orarmar v a4
IJgela wra Hx3 B wreff  awmRy woeE 2 frar w8
WA JEET ST BN — JAMIRG WAIOTIH WS ® ®Y Whhal S9d
ﬁaﬁ%mmtﬁﬁﬁﬁaﬁﬁﬁlsﬁviﬁﬁaﬁwamﬂaﬁ Fme
€rq) . . (DB)...1251

Petroleum Rules, 2002, Rule 154 — An appeél shall lie against
any order refusing to grant, amend or renew a license cancelling or
suspending a license to the authorities provided under sub-rule (1).
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[Indore Development Authority Vs. Ashok Dhawan] (DB)...1251

dgiferaw Fram zo0z, A 154 — Bl sgafa & R s
Freifaa fFd o @ argefta & wigfy, Yees sear THhERT 4 §9R
frd o 3 oy @ fve adie ST-Pre (1) F suafa nier & w
g A wh | (Fe seawe @uiRd A gme gaw) (DB)...1251

Practice & Procedure — Proof beyond reasonable doubt —°

Meaning - Degree of proof must not be beyond a shadow of doubt.
[Bhawar Singh Vs. State of M.P.] (DB)...1152

TEly v ulpar — gfagaad 93e @ v g — g — el 3 sife

o A err @ W e ser wifsr | (wex fhw fAL 3w, w=w)(DB)... 1152

Pre-Conception and Pre-Natal Diagnostic Techniques
(Prohibition of Sex Selection) Act (57 of 1994), Sections 23, 25 & 28 —
See— Criminal Procedure Code, 1973, Section 482 [Raju Premchandani
(Dr.) Vs. State of M.P.] ..1578

Feferreor gd iy waw 47 FerT aedfte (Rrr 937 &1 Alase)
FIRFT, (1994 @7 57), SINIC .23, 25 § 28 — Q& — TUS Fhrar wfedl,
1973, VT 482 (<], $aa=rA (s1.) fa. w49, I=9) ...1578

Prevention of Corruption Act (49 of 1988), Section 13(1)(e} -
See — Limitation Act, 1963, Sections 3 &' 29(2) [State of M.P. Vs.,
Radheshyam] . : (DB)...1171

grer=re farevr ey (1988 a:'r49) grT 13(1)(5) — 7@ — aRehr
IR 1963, agrere 3 7 29(z) (4. w=a fa. <revEm) (DB)...1171

Prevention of Food Adulteration Act (37 of 1954), Section
7(i)(iii) r/w Section 16(i) A (i) —Applicability — Applies only on articles
of food meant for consumption inside the country — Not applicable to
articles meant for export — Petitioner’s 100% export oriented unit
situated in Special Economic Zone — Food Inspector taking samples
from unit without prior approval of Development Commissioner and
certainly he is not a notified officer — Cognizance taken by CIM is
without jurisdiction — Order set aside - Petition allowed. [Vlvekanand
Vs. State of M.P.] ..1838

&rer FufErer Frareer I (1954 &1 37), grer 7(i)(iii) wevfoq
arer 16() v(i) — g vgar — IS awﬁ TR ST By ATARIT e
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T /9t W g B @ - fafa g snufie et w yatsr @
— gt A 100% Prfat=ia o, ey anfifs a3 ¥ Rem @ — @ -
frfters g1 e s @ qd sulsT @ i g /@ o o
R fifdag w1 @ 97 Iftrfae afterd 7 ? — Yo =i et
s foar T wee aftreRar fads @ — ey e — mﬁvﬂqﬁﬁl
(frerz fa. 7y, wo9) ..1838

Prevention of Food Adulteration Act (37 of 1954}, Section 13(2)
—After Shelf life of the product is over, remedy under section 13(2) of
Prevention of Food Adulteration Act is of no use to the accused. [Sri
Prakash Desai Vs. State of M.P.] 1227

GTEr J9gor fAareer Jfergs (1954 &1 37), ST 13(2) — SR
@1 st quf 819 @ gwam, @ sl Farer aftifeg @) arr
13(2)$HWWWMW$MMW$I%‘TIMUW
Turg fa. 7.9, I=w) . 1227

Protection of Children from Sexual Offences Act (32 of 2012),
Section 5/6 — Sge — Penal Code, 1860, Sections 363, 366 & 376-E [In
Reference Vs. Ramesh] (DB)...1523

o fre argvrel” & Frawl BT weevr JfRIT (2012 BT 32), GRT
5/6 — @@ — v Giear, 1860, g1y 363, 366 T 376-F (31 Iv—4 fa.
wa) - (DB)...1523

Protection of Women from Domestic Violence Act (43 of 2005),
Section 12 — See — Criminal Procedure Code, 1973, Section 482
[Mukesh Singh Vs. Smt. Suni Bai] . ...1598

e BT & #fecrerl” a1 wvaer sifefaa (2005 #T 43), arer 12 — 3@
— 378 Jipar widd, 1973, a7 482 (3w R A Al g 71d) ...1598

Public Gambling Act (3 of 1867), Sections 3, 4 & 4-A— Applicant
running business of gambling (Satta Patti) — Raid — Seizure of hand written
gambling slips, mobile phone, one landline telephone and Rs. 83,830/-in
cash — Trial Court imposed fine u/S 3 & 4 of 1867 Act & also forfeited
amount of Rs. 83,830/ —Appellate Court upheld the same — Held - Not
actively engaged in the said business as no one other than applicant was
present at the time of raid — No investigation regarding call details was
made —Independent witness turned hostile — ‘Satta Patti’ neither printed
nor published — Applicant previously instituted a suit for malicious
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prosecution againét police— Random hand written figures and a few words

on small stray slips of paper, without any supporting evidence can not be '

presumed to be gaming slips or any record or evidence of gaming or
proceeds of gaming — Revision allowed — Conviction and sentence of fine
set aside — Order of forfeiture of Rs. 83,830/- set aside —Applicant entitled
toreceive back the amount of Rs. 83,830/, [Kailash Chand Jain Vs. State
of M.P.] ...1805

wrdoifa® ga AT (1867 BT 3), FIIC 3, 4 T 4~ — HATH
9y (F€eT 9gT) FT G FoT V6T 97 — B9 — Y ¥ seafafaa afdar,
MAET B9, (6 AvSAT GRAN 47 U9 W9 83,830 /— TdHa B il
— forevr =T g™ AfifaE 1867 @Y GIRT 3 ¥ 4 @ G Fefeve
aftrifoa fear a1 ¢§ w9d 83830/~ @) Ul Wt wugw # wF -
adfiela =rareg 2 wwe) afmyfe 91 - afifeiRa - se@ =R §
gfirg v ¥ waw d @it et & 9a andsw @ afaRea iy aig
HieE T o7 — Bie faver @ 99g ¥ HF I4 7 T8 A A — w@ha
el e fRief & Tar — cweer wEY 9 @ fgfed @ T w5
gt — adse 4 gd ¥ gfaw @ fawe fagdwqef sfriss &1 O
wRem fear — famr ey wwefe wiew @ davdle wafafea dat @
Bid! A g o ¥ uifat W Ifea g w=l wl, qy ot uiHal
o AfdE HAT WY BT WIET FAUAT QU D I0TH ST IueTRG TE
T &1 WEar — QOEroT HeR — stufufy ¢F Aefue o1 Svedyr auna
— ®UY 83,830 /— BT WAUERU AR JUIKT — AEES wUd 83,830 /—
I YT oY1 Bq shaN| (P T A9 fa Ay w=w) ...1805

Railway Accidents and Untoward Incidents (Compensation) Rules

1990, Section 3(1), Part I of the Schedule — Whether the maximum amount
which may be awarded for death of a person in a Railway Accident or
Untoward Incident is Rs. 4,00,000/- — Held — Yes, the maximum amount of
compensation of Rs. 4,00,000/- is payable on account of death of a person
in Railway Accident or Untoward Incident as per the Rules of 1990.
[Kujmati (Smt.) Vs. The Union of India] «.1143

va g¥ewr 7 yavida gear (vfowy) [I7 1990, emvr 3(1),
FggHt &7 grrl — 7a1 fodl afem @) Y@ geear deuar smiftra e ¥
g 919 W afafiffa 9 s we arel aiftreaw 0 % 4,00,000/— 2
— afifreiRa — &, Frag 1990 @ IUR IT FE AT FdfEa ger
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Railways Act (24 of 1 989), Section 73 and Railway (Punitive
Charges for Overloading of Wagons} Rules, 2005, Rule 3 - Overloading
of wagons —Dispute as to correctness of the weightment done by the
Railway en route — Held — This being a disputed question of fact and
can be agitated by the petitioner by way ‘of statutory remedy provided

_under the Railways Act, 1989 or by filing a suit, if so advised. [S. Goenka
Lime & Chemicals Ltd. Vs. Union of India] - (DB)...1382

35 I (1989 BT 24), 6T 73 Y7 ¥a (drat @ et a9rE
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weeq duPre AR B Aead @ o aTE ST BYS oI o WHd 2,
ufy ¥ werrs & ¢ (. Tl @A TS Bfwe . gfras aTe
ghem) | L o (DB)...1382
Railways Act (24 of 1989), Section 73 and Railway (Punitive
Charges for Overloading of Wagons) Rules, 2005, Rile 3 — Punitive
charges imposed on account of overloading of wagons—Held —The levying
of punitive charges under Section 73 read with Rule 3 is dual purpose,
firstly to prevent the breaking down of axlés due to heavy weight and
secondly, as the wagon has carried such excess load to the other end, the
replacement cost of the coaches, engines, rails etc. be covered — Validity
of Section 73 has already beenupheld by Apex Court—Point of challenge
" to demand notices can be raised by the petitioner before the Tribunal on
‘its own merits — Accordingly Petition disposed of. [S. Goenka Lime &
Chemicals Ltd. Vs. Union.of India} ~ (DB)...1382
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Railway Claims Tribunal Act (54 of 1987), Section 17(1)(2) -
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- Whether the Railway Claims Tribunal can condone the delay in filing
the claim application u/s 13(1)(a) and (b) of the Railway Claims Tribunal
Act, 1987 — Held - Yes, sub-section (2) of Section 17.of the Act of 1987
" expressly empowers the Tribunal to entertain the claim application. even

beyond the period of limitation as preécribed u/s 17(1) of the Act of
1987, in case the applicant satisfics the Tribunal that he has-sufficient
cause for not making the application within the prescribed period.

[Kujmati (Smt.) Vs. The Union of India] _ ...1143

. VT T BT Sy (1987 1 54), emvr 17(1)(2) — w0 LG |
AT fraver st 1987 #T any 13(1)Q) W @) F swfa aEr
AT TR 5 X gy AT B X STT ARHET & Y T R
AfufveriRa — &, sty 1987 B &1 17 & SueRy (2) siferavor
" Al 1987 B Ay 17(1) #‘ﬁt%atrﬁ?ﬂm.mzﬁwfawrﬁm
mﬂumTﬁ#ﬁmmm@ﬂwm?.ﬁhﬁwm
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At wRer @ (e () f4 = gfeer afw gReam) L. 1143,

Railway Claims Tribunal Act (54 of 1987), Section 23(1),(3) &
Limitation Act (36 of 1963), Sections 5 & 29(2) - Whether Section 5 of
the Limitation Act would have no application to an appeal filed under

sub-section 1 of Section 23 ¢f Railways Claims Tribunal Act, 1:987 -

Held ~ Yes, the High Court has no Jjurisdiction to entertain said appeal
beyond the stipulated period of limitation of 90 days as per Section
23(3) of 1987 Act regardless.of the fact that the appellant has sufficient
cause for such delay — Application for condonation of delay dismissed
and consequently, appeal also dismissed., [Kujmati (Smt.) Vs. The Union
" of India] ' ...1143
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2005, Rule 3 — See - Railways Act, 1989, Section 73 [S. Goenka Lime
& Chemicals Ltd. Vs. Union of India] . (DB)...1382

a7 (dwal Bt aferE gars @ Fv Tveior® HATY) fram, 2005, 9T
3 — 2 — ¥ AT, 1989, €T 73 (ow. MEPT T TS e fo.
fa. gfvae afe R " °: (DB)...1382

Registration Act (16 of 1908), Sections 17 & 49— Unregistered
document of lease — Whether unregistered document of lease granted
under a statutory liability is ipadmissible in evidence — Held —As the
lease deed was a statutory lease granted under the Municipal
Corporation Act, 1956, therefore merely because the lease was pot
registered, right accrued under the said lease deed thattoo a statutory
right was not to be denied to the appellants and even otherwise execution
of the said deed was admitted in evidence by the witnesses of the
defendant — Therefore, the said unregistered lease deed is admissible
in evidence. [Girdhar Jetha Vs. Municipal Corporation, through the

Commissioner,NagarNigam,Jabalpur] VR (DB)...1745

: RreIwReT A (1908 BT 16), grrd 17 @ 49 — Yge I
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aﬁﬁuﬂwsga%afaﬁaumwmqa\amsﬂmma}ma

" Reliance of document—Oncea part of content relied, no illeéﬁ,_lity
in relying upon other parts, irrespective t0 the contents been proved or.
not. [Bablu @ Netram @Ngtraj Vs.Smt. Abhilasha] | ...1138
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asﬁﬁﬁﬂﬂaﬁﬁnga}mnnﬁ'wﬁm_mﬁﬁ'aﬁ%aﬁw
a8 |, (9, OB AW I Aawra fa. Hmed) srfverem) . ...1138

" Represgntai;'an of the Peoples Act (43 of 1950), Section 15-See—
Interpretation of statutes [Sanjay Ledwani Vs. Gopal DasKabra}
i oo T ‘ (DB)_...1730
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I mﬁﬁ"ﬂﬂﬁﬂv (1950 w‘;.a); g1 15 — 38 ~ srgat ar
Frd@T (W d<arh AL N eg BIERT) (DB)...1730

- " Representation of the People Act (43.0f 1951 ), Sections 33(4),

81(3), 86 & 100(1)(d)(i) and Civil Procedure Code (5 of 1908), Order 7.

Rule 11.& Order 6 Rule | 6 — Election petition — Assets and liability —
Non-disclosure is.no ground to set aside the election — Petition does
not disclose any cause of action to be tried. [Rasal Singh Vs. The
. Election Commission of India] ' T L1411

" T@F FRRT S (1951 By 43) arery s3(v) 81(3) 86 7
1001)(N(0) vo Rifyer afsar wfar (1908. &7 5), arRer 7 Frapr 11. 7
ma‘wsﬁwm—ﬁafa?fmﬁw—mwwmﬂa - Fafas &t
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Hr A% BT AR F e T (vara Ris 1. 7 a9 e oy
gar) - ' . S ¢ oe1411

- Representation of the People Act (43 of 1951), Sections 33(4),
81(3), 86 & 100(1)(d)(i) and Civil Procedure Code’ (5 of 1908), Order 7
Rule 11 & Order 6 Rule 16 - Election petition — Criminal Cases — On the
basis of newly inserted Section 33(A)-prospe(_:tive candidate is not required
‘to disclose particulars of criminal case in which he has been acquitted or

discharged or about the cases in which no notice has been issued to him or .

in cases where the Court has not even taken cognizance, [Rasal. Singh Vs.
The Election Commission of India] ' -...1411

dE gl st (1951 &T 43) areiry asfe) 81(3) 86 T
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Representation of the People Act (43 of 1951 ), Sections 33(A),
81(3), 86 & 1 00(1)(d)(i) and Civil Procedure Code (5 of 1908), Order 7
Rule 11 & Order 6 Rule 16— Election petition — Improper acceptance
of nomination form as the respondent has not furnished correct and
complete information regarding educational qualification, criminal
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cases and property and assets — Held — Non-disclosure of Educational
qualification — Respondent No.5 has given the detdils of the highest
qualification i.e. B.A. and B.A.M.S.—He was not required to give details
of educational qualification of primary school and college level etc.
[Rasal Singh Vs. The Election Commission of India] ...1411

@ gl aftfay (1951 &7 43) Gy 33(%). 81(3). 86 7
100(1)(N(0) vT fafye afar afkar (1908 @7 5), ARA 7 (7799 11
FIeer 6 £ 16 — FaraT @fyer — aWiea qua &1 aqfaa afewer
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3 wag ¥ wea vd qof wER wegd T8 @ — IR - dale
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oo, &7 Riawor wqa fom @ — 96 g1 wiafie faerea vd e
sy el dafre ada o1 faver faar s Jufm Te ar) {ure
iz f1. T gaee odve afe giean) . ...1411

Representation of the People Act (43 of 1951), Section 81(3) — Self
attested copy — Provisions of Section 81(3) are mandatory in nature and
the defects are not curable which provides that every copy of the election
petition should be attested by the petitioner under his own signature —
The copy of the election petition and annexures served on the respondent
does not contain the signature of the petitioner — Petition is dismissed.
[Rasal Singh Vs. The Election Comnmission of India] w1411

aF gfafiferg Jfefas (1951 T 43) &8NT 81(3) — W‘Wﬁﬂ
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~ aifrey @R | (vara Ris f. 3 s Fiee e giem) - 1410

Represéntation’ of the People Act (43 of 1951), Sections 98;
99(1)(a) (1) — At what stage of trial, notices are to be issued to person who
have been proved at the trial guilty of any corrupt practice and who are to
be named u/s 99(1)(3j(ll) of the Act —Notices are to be issued during trial
and not at conclusion of trial - When a witness is examined, who deposed
against a particular person involving him in commission of corrupt practice
then the person should be given an opportunity to cross examine the witness
— After closing of evidence of petitioner and respondent, persons called
by the notices should be given an opportunity to adduce their evidence in
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defence and finally while passing final order w/s 98 of the Act, they should

be named u/s 99 of the Act. [Balmukund Singh Gautam Vs. Smt. Neena
Vikram Verma] T L1112
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Representation of the People Act (43 of 1951), Section 117 —
See;Munict}m[itiesAct, M.F, 1961, Sections 20(3)(ii) & 26 [Kanchan
Khattar (Smt.) Vs. Rakesh Dardwanshi] w1504

- en'® e st (1951 T 43), 67 117 — FG — FIvTreT
e, 7.7, 1961, ey’ 20(3)ii) 7 z6 (@971 weex (fwd) fa <
TdTen) - ...1504

Scheduled Castes and Scheduled Tribes (Prevention af Atrocities)
Act (33 of 1989), Section 3(1)(10) ~Dispute had occurred regarding farming
of land by the complainant party — The mens-rea to insulf or humiliate,
and the act to be done within full public view, is missing and the only
intention of the accused seems to be removing the encroachment and
possession of the complainant parties —Charge framed by trial court is
set aside. [Banshilal Vs, State of M.P.] ...1198
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o ..Service Law — Comp'assionate Appointment — Employee died
on 09.06.2004 — Application claimed to be submitted on 09.10.2004 -
Subsequent representation dated 18.11.2005 making reference of

-application dated 09.10.2004 — Bank rejecting the application being

not submitted within one year of death as per prevailing scheme &
treating representation dated 18.11.2005 as first application — Single
Judge allowed the petition and directed the appellant bank to consider
the proposal for appointment on compassionate ground — Held —Factum
of receipt of application dated 09.10.2004 rebutted by appellant, $0
onus shifted on petitioner to substantiate the factum of dispatch or
receipt thereof by the bank — Petitioner failed to do that and as per
clause 23 of application dated 09.10.2004, petitioner relied on document
issued on 08.06.2005, which in itself establishes that petitioner is trying
to create a false circumstance to further her cause — Petitioner not
approached the court with clean hands - Appeal allowed — Impugned
judgment set aside — Writ petition dismissed. [Chief General Manager
Vs. Smt. Mamta Bai Soni] . (DB)...1621
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c e _.S’gz':rvice Law - C&mpassionate appointment — Policy = It is the
policy prevalent on the date of consideration of the application which
is relevant and the subsequent amendment or modification therein
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would not effect the validity of such consideration — Petition dismissed.
[Pinki Yadav (Smt.) Vs, State of M.P.] ...1110
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(MaY Tga (sfvref) fa. 2w, <o) ...1110

Service Law — Correctness of the Matriculation Certificate —
ADC (Age Determination Committee) is required to first look into the
certificate of matriculation and then to proceed to decide the dispute
about the date of birth —Petition allowed. [Matuwarram Chaurasiya
Vs. Northern Coalfields Limited] ...1028
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wfafa) ERr v ARGATT vAT T W ok T W v aegeE
wfafy @ farg &) fafilRes o=t 3g s st9r el @ — aifaer
X1 (gaw wkfen fa ads sravesw i) ...1028

Service Law — Minimum pay scale as per recommendation of
+ 6" Pay Commission — Earlier Writ Petitions were filed which were
allowed and respondents granted pay.scale to the petitioners as prayed
— Petitioner is identically placed person — Respondents cannot be
permitted to discriminate the identically placed person — Petition
allowed. [Sunil Kumar Daya Vs. State of M.P.] . ++.1653
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Service Law — M.P. Public Works Department (Non-Gazetted)
Class III Recruitment and Service Rules 1972 - Dying cadre —
Petitioners were initially engaged on daily wages between 1989-1993
without following any due process of recruitment — State took a policy
decision to create 342 posts of Sub-Engineers on daily wages as dying.
cadre — Petitioners having accepted appointment and having become .
member of new service cannot resile and claim that they be given benefit
from initial date of appointment — Earlier decisions passed without
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considering the aspect of new service are not precedent — Petition
dismissed. [Krishan Chandra Sharma Vs. State of M.P] ...1679
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Service Law — Public Services. (Promotion) Rules, M.F. 2002,
Rule 7°- Denial of promotion on the basis of down graded ACRs done
by the final authority without any cogent reason — ACRs were not
communicated to the petitioner enabling him to represent for
restoration of the original grading — Same were also not reassessed by
DPC — Held — Merely on the basis of down graded ACRs promotion
could not have been denied — It was necessary for the DPC to reassess
the down grading of ACRs as the concerned ACRs were required to be
considered by DPC for promotion — Matter is remitted back to DPC to
reassess the grading for grant of promotion in terms of norms adopted
by the DPC dated 26.05.1981 and if the petitioner found fit necessary
order of promotion with retrospective effect and consequential benefits
be issued — Pensionary claims be also revised accordingly — Petition is
allowed. [Tara Chand Soni Vs. State of M.P.] ...1283
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Service Law — Selection — Qualification — Petitioner is eligible for
the post of Registration Clerk as per rules, she cannot be deprived on the
basis of advertisement — Advertisement does not have any statutory force
— Whether or not petitioner has challenged the advertisement, her right
as per the rules cannot be taken away — Rejection order set aside —
Petitioner eligible for the post of Registration Clerk — Petition allowed.
[Divya Goyal Vs. State of M.P.] ...1626
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Special Courts Act, M.P. 2011 (8 of 2012), Sections 9(3) & 17—
See — Limitation Act, 1963, Sections 3 & 29(2) [State of M.P, Vs.
Radheshyam] . (DB)...1171

Ry =raras siffas, 7.9, 2011 (2012 @7 ;9), g 9(3) 7 17
— 3@ — gReftar FRfas, 1963, arerd 3 7 29(2) (A9. reg fa. IEvEm)
(DB)...1171

Specific Relief Act (47 of 1963), Sections 5 & 39 and M, unicipal
Corporation Act, M.P. (23 of 1 956), Section 80— Civil suit for mandatory
infanction for recovery of possession under statutory lease — Whether
a suit for mandatory injunction seeking delivery of possession under
~ Section 39 of the 1963 Act is maintainable in view of the fact that relief
of recovery of possession ought to have been obtained u/s 5 of the
1963 Act ~ Held — Court has power to grant a decree of mandatory
injunction of possession for discharge of statutory liability and it is not
necessary that relief of recovery of possession to be obtained u/s 5 of
the Act of 1963 — Suit for mandatory injunction is maintainable. [Girdhar
Jetha Vs. Municipal Corporation, through the Commissioner, Nagar
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Nigam, Jabalpur] (DB)...1745
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Specific Relief Act (47 of 1963), Section 34 — Necessary elements -
— Entitlement of “legal right” or “legal character” in relation to a
property may be a subject matter of suit — Thus, the “entitiement”,
“legal character” and “legal right” are the necessary elements for
seeking a declaration of status or right. [Jai Vilas Parisar Vs. Alok
Kumar Hardatt] L ...1487
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Specific Relief Act (47 of 1963), Section 39 — Civil Suit for
mandatory injunction for recovery of possession — Initially lease was
executed in the year 1926 for 30 years — Lease expired in the year
1956 — Lease was not renewed but, appellant continued in possession
— Premium was also accepted by the Municipal Corporation —Lease
was renewed on 19.12.1989 for 60 years including regularization of
Jease — Encroachments removed in the year 1999 — Possession taken
by the defendant/corporation in the year 1999, while removing
encroachers — Demand for re-possession by appellants not considered
_ Suit filed on 22.04.2003 — Suit is not delayed. [Girdhar Jetha Vs.
Municipal Corporation, through the Commissioner, Nagar Nigam,
Jabalpur] . (DB)...1745
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Specific Relief Act (47 of 1963), Section 39 — See — Municipal
Corporation Act, M.P, 1956, Section 80 [Girdhar Jetha Vs, Municipal
Corporation, through the Commissioner, Nagar Nigam, Jabalpur]
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.Succession Act, Indian (39 of 1925), Sections 57(b) & 213(1) - -
Admissibility of Will/Codicil in evidence in Trial Court without obtaining
. the letter of administration/probate — Held — Trial Court is competent
to consider the “Wills” in question in respect of the properties for which
1o probate or letter of administration is required. [Rupinder Singh
Anand Vs. Smt. Gajinder Pal Kaur Anand] : ...1685"
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The Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act (30 of 2013), Section N
24(1) — Applicability — As no award has been passed in proceedings
initiated under Act 1894, therefore, all provisions of Act, 2013 would apply
for determination of compensation. [Rajaram Vs. State of M.F] ...1005
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Transfer of Property Act (4 of 1882), Section 108 — See —
Municipal Corporation Act, M.P,, 1956, Section 80 [Girdhar Jetha Vs.
Municipal Corporation, through the Commissioner, Nagar Nigam,
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2005 (14 of 2006), Section 2 — Intra-Court Writ Appeal — Averments of
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Vindhya Pradesh Abolition of Jagirs and Land Reforms Act
(11 of 1952), Sections 37 & 38 — Civil Suit — Maintainability — Held -
As the suit property is vested in State under provisions of the Act of
1952, so those proceedings could not be challenged by way of Civil
Suit, [Jwala Prasad Vs. State of M.P.] ...1133
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Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Section 37 —
_ Rule 26(A)(3), 26(B)(3) of Ordinance — Petitioner, MBBS student
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seeking re-examination of practical answer sheet — Held ~ In Viva,
long case, short case and spot case, no answer sheets are provided
thus revaluation and issuance-of mandamus is not permissible — As
per proviso to Rule 26(A)(3), no revaluation is allowed in.case of scripts
of practical, field work, sessional work, test and thesis — As per proviso
to Rule 26(B)(3), no inspection of answer book in case of script of
practical, field works, sessional work, test and thesis and no photocopy
of answer books, foil counter foil/marks will be provided to the
examinee — Petition dismissed. [Yashpal Ray Vs. Dean M.G.M. Medical
. College] . (DB)...1044
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Words and Phrases — Approbate and reprobate — Party placed
statements on record, as part-of evidence — Later urged that the same
is inadmissible — Not permissible. [Bablu @ Netram @ Netraj Vs, Smt.
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Words & phrases — Cognizance ~ The word cognizance has a
. wider connotation and is not merely confined to the stage of taking
cognizance of the offence — Cognizance is taken at the initial stage
when the Magistrate applies his judicial mind to the facts mentioned in
a.complaint or to a police report or upon information received from
any other person that an offence has been committed. [Akhilesh Kumar
Jha Vs, State of M.P.] . : .. 1589
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THE INDIAN LAW REPORTS M.P. SERIES, 2016

(VOL-2)
JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS CIRCULARS
NOTIFICATIONS AND STANDING ORDERS,

RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN
LAND ACQUISITION, REHABILITATION AND RESETTLEMENT
(COMPENSATION, REHABILITATION AND RESETTLEMENT

’ AND DEVELOPMENT PLAN) RULES, 2015

[Ministry of Rural Development Notification No. GS.R. 985(E) dated
the 18th December, 2015, published in the Gazette of India
(Extraordinary) Part II, Section 3, Sub-section (i) dated 18.12.2015,
Page no. 16-33]. '

In exercise of the powers conferred by sub-section (1) and clauses
(b), (&), (), (g), (0), (1) ,3): (K), (1), (m), (o), (p), (¥), (5), (t) and (u) of sub-
section (2) of section 109 of the Right to Fair Compensation and Transparency
in Land Acquisition, Rehabilitation and Resettlement Act, 2013 (30 0£2013),
the Central Government hereby makes the following rules, namely:—

CHAPTER -1
General

1. Short title, applicability and commencement.— (1) These rules may be
called the Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement (Compensation, Rehabilitation and
Resettlement and Development Plan) Rules, 2015.

(2) They shall be applicable in cases of land acquisition where the Central
Government is the appropriate Government as per the Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and

'ﬂ
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Resettlement Act, 2013 (30 of 2013).

(3) They shall come into force on the date of their publication in the Official
Gazette.

2. Definitions.— In these rules, unless the context otherwise requires,-

(2) “Aadhaar number” means a 12-digit unique identification nuniber generated
and issued to an individual by the Unique Identification Authority of India
(UIDATI) after de-duplication of demo graphic and biometric information
pertaining to that individual; —

(b) “Act” means the Right to Fair Compensation and Transparency in Land

- Acquisition, Rehabilitation and Resettlement Act, 2013 (30 of 2013);

(c) “consent-based Aadhaar authentication service” means electronic
authentication carried out by Unique Identification Authority of India (UIDAD),
or agencies appointed by it, after matching the biometric information of an
individual at his request or with his consent, with the information maintained
by UIDAl in its own central servers, and includes a “Yes/No’ response, or a
response containing the demographic information and photograph of that
individual;

(d) “section” means section of the Act;

(e) words and expressions used but not defined in these rules and defined in
the Act, shall have the meanings respectively assigned to them in the Act.

CHAPTERII
Request for Land Acquisition

3. Request for acquisition of land.— (1) After completion of Social Impact
Assessment, wherever applicable and receipt of the recommendations of the
Expert Group, if it appears to the appropriate Government that land in any
area i3 required or likely to be required for any public purpose, the Requiring
Body c_lr its authorised representative, for whom land is to be acquired shall
file the request to.the concerned Collector in FORM-1 along with the following
documents, namely:- ’

@ detailed project report;
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()  sanctionletter of project;

(if)  three.copies of Record of Rights and revenue maps of the
affected areas;

(v)  information about the classification of land that is, irrigated '

multi-cropped, single cropped, wasteland, etc;
(v)  any.other information required by the Collector.

(2) A copy of the request filed with the Collector under sub-rule (1) shall be
submitted to the Commissioner.

(3) Where the Requiring Body is the Government, the request shall be filed
by the Secretary of the concerned Department and in case of Public Sector
Undertaking, by Secretary of the Department dealing with such undertaking,

4. Action by Collector on receiving request.— (1) (2) The Collector, on
receiving the request under sub-rule (1) of rule 3, shall constitute a committee
of officers consisting of officers from Revenue Department, Agriculture
Department, Forest Department, Water Resources Department, Building
Department or any other Department as the Collector deems necessary to
make a field visit along with the representatives of the Requiring Body to
make a preliminary enquiry regarding —

(1) availability of waste or arid land;

(if) correctness of the particulars furnished in the request under sub-
rule (1) of rule 3;

(iii) bare minimum land required. for the project;

(iv) whether the request is consistent with the provisions of the Act,
and submit a report to the Collector.

(b) The report of the committee referred to in clause (a) shall in¢lude the
following, namely:—

() . thatthe proposed acquisition of land serves public purpose;

@) thatthe extent of land proposed for acquisition is the absolute bare-
minimum needed for the project; :

(i)  that the acquisition of land at an alternate place has been considered
and found not feasible; :

oo
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(iv) thatthereisno unutilised land which has been previously acquired in
the area;

W) that the land, if any, acquired earlier and remained u.mutilised, may be
used for such public purpose;

_(v)  therecommendations of the committee.

(2) (a) If the Collector, on the basis of the report of the committee referred to
in sub-rule (1), other information available with him and instructions issued by
the Central Government in this regard, is satisfied that the request is consistent
with the provisions of the Act, he shall make a preliminary estimate of the cost
of the acquisition as defined in clause (i) of section 3.

(b) The administrative cost under item (A) of sub-clause (vi) of clause (i) of
section 3 shall be at the rate of five percent of the cost of compensation as
provided in sub-clause (i) of clause (i) of section 3 subject toa maximum of
five crore rupees.

(c) The Collector shall inform the Requiring Body to deposit the estimated
cost of acquisition or part thereof as specified by the Collector in the designated
account of the office of the Collector before the publication of declaration
under sub-section (2) of section 19 within such period as may be specified by
him and the Requiring Body shall deposit the same within the said period.

(3) The Requiring Body shall deposit the balance cost of acquisition after final
estimation is prepared by the Collector and in cases where excess amount is
awarded by the Authority or Court, the same shall be deposited as and when
so required. :

CHAPTERIII

Preliminary Notification for Land Acquisition and Rehabilitation and
Resettlement Scheme

5, Publication of preliminary notification.— (1) The preliminary notification
referred to in section 11 shall be published in FORM II.

(2) A copy of the preliminary notification mentioned in section 11 shall be
affixed at conspicuous places in the affected areas and shall also be informed
to the public by beat of drum.
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(3) After publication of the preliminary notification under section 1 1, the
Collector shall ensure completion of the exercise of updating land records as
specified here under: -

(a) delete the names of deceased persons;
(b) enter the names of the legal heirs of the deceased persons;

(c) enter the registered transactions of the rights in land such as sale, gift,
partition, etc.;

(d) make all entries of the mortgages in the land records;

(¢)  deletethe entries of mortgages in case the lending agency issues letter
towards full payment of loans taken through registered reconveyance
of mortgaged property deeds;

63 make necessary entries in respect of all prevalent forest laws;
(2) make necessary entries in case of the Government land;

(h)  make necessary entries in respect of assets on the land like buildings,
trees, wells, etc.;

@) make necessary entries of share-croppers in the land:

)] make necessary entries of crops grown or sown and the area of such
crops; and

k) any other relevant entries.

6. Hearing of objections.- (1) The Collector shall issue a notice for inviting
objections in FORM III and after hearing all objections and making enquiry
as provided under sub-section (2) of section 15 shall submita report along
with his recommendations on the objections to the appropriate Government
for decision.

(2) The report of the Collector shall include the following:-

(a) assessment as to whether the proposed acquisition serves public
purpose;

(b) whether the extent of land proposed for acquisition is the absolute
bare-minimum extent needed for the project;

(¢)  whether land acquisition at an alternate place has been considered

tay
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and found not feasible;

(d) thereisno unutilised land which has been previously acquired in the
area;

(e) the land, if any, acquired earlier and remained unutilised, is used for
such public purpose and recommendations in respect thereof;

® recommendations on the objections;
(g)  record of proceedings;

(h)  approximate cost of land acquisition in cases where Social Impact
Assessment has been exempted.

7. Preparation of Rehabilitation and Resettlement Scheme and public
hearing.— (1) Upon publication of the preliminary notification under sub-
section (1) of section 11, the Administrator shall conduct a survey and
undertake a census of the affected families within a period of two months
from the date of publication of such preliminary notification.

(2) For the purpose of the survey to be conducted and the census of the
affected families to be undertaken by the Administrator, he shall take into
account— '

(a) the Social Impact Assessment report;

(b) the records of the Panchayat, Municipality or Municipal
Corporation, as the case may be, and other Government records.

(3) The Administrator shall get the data verified by door to door visit of the
affected families and by site visits in case of infrastructure projects in the
affected area. . : :

(4) The draft Rehabilitation and Resettlement Scheme prepared by the
Administrator shall, in addition to the particulars mentioned in the sub-section
(2) of section 16, contain the following, namely:—

(a) list of affected families with Aadhaar number of its members,
ifavailable;

(b) listof displaced families with Aadhaar number of its members,
ifavailable;

(¢) listof infrastructure in the affected area;
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(d) listof land holdings in the affected area;

(e) listoftrees, buildings, other immovable property or assets
attached to the land or building which are to be acquired;

(® listoftrades or businesses in the affected area;

(8) list of persons belonging to the Scheduled Castes or the
Scheduled Tribes, the handicapped or physically challenged persons
in the affected area

Provided that in case a person does not have an Aadhaar number, efforts may
be made to get him so enrolled, provided he gives his consent for such
enrolment and the claims of the affected families may be facilitated by carrying
out consent-based Aadhaar authentication service.

(5) The Administrator shall give wide publicity to the draft Rehabilitation and
Resettlement Scheme in the affected area through publication in the following
manner, namely:-

(@)  inthe Official Gazette;

(b)  intwo daily newspapers being circulated in the locality of such
area of which one shall be in the regional language:

Provided that in a place where such media is not available, then this
clause shall not apply; ]

(¢)  in the local language in the Panchayat, Municipality or
Municipal Corporation, as the case may be, and in the offices of the
District Collector, the Sub-Divisional Magistrate and the Tehsil, Taluk,
Sub-division or Block, as the case may be;

(d) uploaded on the website of the appropriate Government. .

(6) The Administrator or an officer authorised by him shall conduct a public
hearing in the affected areas by issuing advance notice of three weeks on the
date, time and venue mentioned in the said notice in accordance with the
provisions of rule 8 of the Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement (Social Impact Assessment
and Consent) Rules, 2014, dated the 8th August, 2014, '

8. Publicatien of the approved Rehabilitation and Resettlement
Scheme.— The Commissioner shall publish the approved Rehabilitation and

.2
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Resettlement Scheme by affixing it in conspicuous places in the affected area.

9. Development Plan for Scheduled Castes or Scheduled Tribes
families.— The Development Plan, in cases of a project involving land
acquisition on behalf of a Requiring Body which involves involuntary
displacement of the Scheduled Castes or Scheduled Tribes families, referred
to in section 41 shall be prepared in FORM IV.

CHAPTERIV
Declaration and Awaird

10. Publication of declaration for acquisition.— The declaration referred
to in sub-section (1) of section 19 shall be published by affixing a copy thereof
in local language at conspicuous places in the affected areas in FORM V,

11. Land acquisition award.- The land acquisition award referred to in
section 23 shall be made in FORM VIand FORM VIL

12. Fishing rights of affected families.— The fishing rights referred to in
column (3) against serial number 9 of the Second Schedule to the Act, shall
be allowed by the Fisheries Department in consultation with the Irrigation
Department, Revenue Department or any other concerned Department of the
Government.

13. Recovery of excess amount.— In the case of any default or refusal to
pay the excess amount as referred to in sub-section (3) of section 33, the
same shall be recovered as arrears of land revenue under the provisions of
the Revenue Recovery Act, 1890 (1 of 1890) and such recovery proceedings
shall be initiated within a period of three years from the date on w}nch the
excess amount is found to have been paid.

14. Recovery of rehabilitation and resettlement benefit.— Any
rehabilitation and resettlement benefit availed of by making a false claim or
through fraudulent means shall be recovered as arrears of land revenue under
the provisions of the Revenue Recovery Act, 1890 (1 of 1890).

15. Limits of extent of land under sub-section (3) of section 2.— The
limits of extent of land referred to in clause (a) of sub-section (3) of section
2 shall be twenty hectares in urban areas and forty hectares in rural areas.
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CHAPTERY

Administrator, Rehabilitation and Resettlement Committee and
National Monitoring Committee

16. Powers, duties and responsibilities of Administrator.— The
Administrator shall have the following powers, duties and responsibilities,
namely:-

(a) to conduct a survey and undertake a census of the affected families and
details of livestock possessed by each affected family in accordance with
rule 7;

(b) to prepare a draft Rehabilitation and Resettlement Scheme (hereinafter
referred to as the draft Scheme);

(c) to give wide publicity to the draft Scheme inaccordance with sub-rule (5)
of rule 7 in the affected areas;

(d) to make the draft Scheme available to the concerned persons and
authorities; ‘

(e) to organise and conduct public hearings on the draft Scheme;

(f) to submiit the draft Scheme to the Collector;

() to execute and monitor the Rehabilitation and Resettlement scheme;

(h) to assist the Commissioner in post-implementation social audit of
Rehabilitation and Resettlement Scheme; and

(i) any other work required to be done for Rehabilitation and Resettlement.

17. Rehabilitation and Resettlement Committee at Project Level.—(1)
The Rehabilitation and Resettlement Comrmttee constituted under section 45
shall follow the following procedures:—

' (a) the Committee shall have its first meeting when a draft Scheme has been
prepared by the Administrator;

(b) the Committee shall discuss the draft Scheme and make suggestions and
recommendations and thereafter, the Committee shall meet to review and
monitor the progress of rehabilitation and resettlement once in a month till the
process of rehabilitation and resettlement is completed;

3
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(c) forthe purpose of carrying out the post-lmplementatlon social audits, the
Committee shall meet once in three months;

(d) the Commiittee may visit the affected area and dlscuss with the affected
families if it so requires and also v151t the resettlement area to monitor the
resettlement process.

(2) The Member-Convener of the Committee shall be assisted by subordinate
officers and staff provided by the appropriate Government.

(3) The non-official members of the Committee shall be entitled to travelling
and daily allowance at the rate adm1351ble to the Group ‘A’ Officers of the

" Central Government.

18. Salaries, allowances, etc. of Pr.esiding Officer, Registrar and other
officers and employees of Authority.— (1) The salary and allowances
payable to and the other terms and conditions of service (including pension,
gratuity and other retirement benefits) and procedure for the investigation of
misbehavior or incapacity of the Presiding Officer of Authority shall be the
same as applicable to a District Judge.

(2) The salary and allowances payable to and the other terms and conditions
of service (including pension, gratuity and other retirement benefits) of the
Registrar of the Authority shall be the same as applicable to an officer of the
rank of Deputy Secretary in the Central Government. .

(3) The salary and allowances payable to and the other terms and conditions
of service (including pension, gratuity and other retirement benefits) of the
officers and employees of the Authority shall be the same as applicable to the
officers of the Central Government of equivalent rank.

19. Procedure of National Monitoring Committee.—(1) The National
Monitoring Committee constituted under section 48 shall review and monitor
the implementation of the rehabilitation and resettlement schemes for the
projects within two months of the publication of the approved schemes by the
Commissioner under section 18 and thereafter, the meetings of the Committee
shall be held once in three months to review and monitor the unplementatmn
of the rehabilitation and resettlement schemes.

(2) For the purposes of sub-rule (1), the Committee may —

(a) call for records and information of rehlabi'litation and
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resettlement schemes;

(b) call the Requiring Body for discussion as and when required;
(c) ask for report about implementation of its decision.

(3) The non-official experts associated with the National Monitoring Committee
sha]l be paid travelling and daily allowance at the rate admissible to an oﬁicer
of the rank of Joint Secretary in the Central Government.

CHAPTERYVI
Miscellaneous:

20. Manner of return of unutilised land.— (1) When any land acquired
under the Act remains unutilised for a period of five years as referred to in
section 101, the same shall be returned to the original owner or owners or
their legal heirs, as the case may be, or to the Land Bank by issuing a notice
to the Requiring Body for whom the land was acquired and by giving an
opportunity of being heard and by passing necessary order in writing by the -
Collector in this behalf for this purpose.

(2) After passing the order by Collector under sub-rule (1), the Collector
shall take the possession of the acquired land for the purpose of returning the
same to the original owner or owners or their legal heirs, as the case may be,
‘or to the Land Bank.

(3) If the land is being returned to the original owner or owners or their legal
heirs, as the case may be, the compensation paid to them excluding solatium
shall be returned and deposited by them in the designated account of the
office of the Collector as specified by him before taking possession of the
land and the amount so refunded shall be used towards developmcnt of
culturable wastelands.

(4) If the Requiring Body does not handover possession of the said land to
Collector, the Collector shall be competent to take the help of the concerned
Executive Magistrate and police force to take the possession after giving prior
notice to the Requiring Body.
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FORM-I-
[ Seerule 3(1)]
Request for Acquisition of Land -
From: -
Name

and/or Designation of the Réquiring Body

To:
1. The Collector
District |
2.  Commissioner, Rehabilitation and Resettlement,
It is requested to acquire hectare(s) of land for
which project/

purpose and the details are furnished in Annexures I, IT and IIl along with
three copies of Combined Sketch (to scale) showing the lands to be acquired.

The gestation.period of the project will be ___- years and
months (applicable only if gestation peried is more than five years.)

Requisite cost of acquisition including cost of social impact assessment study
(SIA) is available and will be deposited in your office, as provided under
provisions of the Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 as and when required
by you. All further necessary information and assistance will be provided on
the date/time appointed/stipulated by you. '

* Yours faithfully

Requiring Body
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Annexure -1

Name of the project:-

(1) Name of the village-

(2) Name of the Taluk/Sub-division/Tehsil/Block (as applicable)-
(3) Name of the Municipality/Municipal Corporation-

(4) Name of the District-

(5) Survey Nos. to be acquired-

(6) Total area under request (in hectares /sq. metres)

- (7) Boundaries of the area to be acquired-

East-
West-

North -

South-

(8) Area of the agricultural and irrigated multi-cropped land

(9) Reasons for inclusion of agricultural and irrigated multi-cropped
land

(10) Details of buildings and other structures, tanks, wells, trees,
etc.,

(11) Reasons for the inclusion of religious building, graveyard or tomb

etc. for acquisition, if any.

Requiring Body

tn
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Annexure -I1

Name of the project:-

1.

2
3.
4

=

~

v ®

10.
11.
12,

13.

14.

Department or Government or Company, Locat Authority, Institution:
Official designation of the Requiring Body:-
Purpose of acquisition (in detail) :-

Whether the request is filed u/s 2(1) of the Act by the Government or
Department for its own use hold and control :-

. Whether the request is filed u/s 2(1)(a) to 2(1) (f) of the Act:-
Whether the request is filed u/s 2(2) (a) or (b) of the Act :-

Howmany families are affected as described-u/s 3(c)(i) to (vi) of the
Act:- '

‘Whether the request is filed u/s 40 of the Act :-

If so, on what ground?

e

Has the land for the project been partially pufchased from the owners
by private negotiation? )

If so, on what date and on what terms (please state the terms of
negotiation in short and attach the copy of it)

Date of issue of administrative approval for the project (copy to be
attached) in case of Government or Department or local authority.

Reasons for delay in filing request, if request is filed after six weeks
from the date of administrative approval of the project'in case of -

Government or Department or local authority.

By what time possession of the land is required. -
£

Requiring Body
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Annexure -111

Certificate to be furnished along with the request for acquisition of
Iand by the Requiring Body

Name of the project:-

1) Certified that the project for which the land is sought to be acquired has

been administratively approved vide Department letter No:

dated for acquisition under. the Act (Copy of letter'

attached). (if applicable)

2) The estimated cost of the projectis of Rs. - and
necessary budget was sanctloncd and funds are available towards cost of
acquisition,

3) The Requiring Body undertakes to pay the full amount in case of decree by
the Land Acquisition, Rehabilitation and Resettlement Authority / High Court
/ Supreme Court as and when asked to do so by the Collector.

\

Requiring Body

FORM 11
[ Seerule 5(1)]
Preliminary Notification
No. : . Dated
Whereas it appears to the appropriate Government that a total of ,
hectares land is required in the ~_ Village _
Taluk/Sub-division/Tehsil/Block (as applicable) . - . District for
public purpose, namely, Social Impact

Assessment Study was carried out by Social Impact Assessment (SIA) Unit
and a report submitted / preliminary investigation was conducted by a team
constituted by Collector as laid down under rule 4.

The summary of the Social Impact Assessment Report/ preliminary
investigation is as follows (Attach copy of SIA report):

14
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A total of (no.) families are l'ikely to be displaced due to the land
acquisition. The reason necessitating such displacement is given below.

is appointed as Administrator for the purpose of
rehabilitation and resettlement of the affected families. Therefore it is notified
that for the above said project in the Village
of Taluk/Sub-division/Tehsil/Block (as applicable)
) District a piece of land measuring,
hectares viz; hectare of standard measurement,

whose detail description is as following, is under acquisition:

Sl Ne.| Survey | Type “Type Arcaunder | Nameand | Boundaries
No. of title of land acquisition | address of
i (in hectare) | person
interested
4 N.{S.|E.|W.
Trees Structures
Variety- Number Type " Plinth area

This notification is made under the provisions of section 11(1) of the
Right to Fair Compensation and Transparency in Land acquisition,
Rehabilitation and Resettlement Act, 2013 (30 0£2013), to all whom it may
COncern. '

A plan of the land may be inspected in the office of the Collector and
on any working day during the working hours,

The Government is pleased to authorise Officer and his
staff to enter upon and survey land, take levels of any land, dig
or bore into the sub-soil and do all other acts required for the proper execution
of their work as provided and specified in section 12 of the said Act.

Under section 11(4) of the Act, no person shall make any transaction
or cause any transaction of land i.e. sale/purchase, etc., or create any
encumbrances on such land from the date of publication of such notification
without prior approval of the Collector.

Objections to the acquisition, if any, may be filed by the person
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interested within 60 (sixty days) from the date of publication of this notification
as provided under section 15 of the Act before Collector.

Since the land is urgently required for the project falling within the
purview of section 40(2) and the same has approval of the Parliament, it has
. been decided not to carry out the Social Impact Assessment Study, vide
G.0. No. , , dated . (Strike if not applicable)

Encl: As above

Place:
Date:
Collector
Form No. III
[Seerule 6]
NOTICE BY COLLECTOR
No. Dt.
Notice is hereby given that the land specified in the Schedule below and
situated in the village of in the Taluk/Sub-division/
Tehsil/Block (as applicable) in the District of

is needed or is likely to be needed in accordance with the
notification under section-11(1) of the Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013
(30 0of 2013) published by the Collector at page
of part I of the (name of State/UT) Gazette, dated -
All persons interested in the land are accordingly required to file their ob_]ectlons
before within sixty
(60) days from the date of publication of the above preliminary notification, a

statement in writing of their objection, if any, to the acquisition of the said
land.

Any objection statement which is received after the due date or which does
not clearly explain the nature of the senders interest in the lands is liable to be
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. summarily rejected.

Objections received within the due date, if any, will be enquired into on

at when the objectors will
be at liberty to appear in person or by Advocate and to adduce any oral or
documentary evidence in support of their objections.

Schedule

SL.No.| Survey No.| Total Area in Name and | Boundaries| Details of
areain | hectares |address of | NSEW trees,
hectares| under the person structures

acquisition| interested etc., if any

(L @ ©)) @) () Q) )]

Place:

Date: Collector

FORM IV
[Seerule9 ]

Format for Development Plan under Rehabilitation and
Resettlement scheme for Scheduled Castes/Scheduled Tribes
families displaced due to land acquisition

SL.No.!| Name of | Permanent| Entitlements Remarks
claimant/| address (See section 31, 41 and
family Second Schedule to
head the Act).

1. Land upto 0.4 Hectare
foragricultural,
horticultural, cattle
grazing field per family
shall be provided.

2. Provisionof dwelling
housing unit per family,
drinking water facility,
toilet ete.,
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One time financial
assistance of one lakh
fifty thousand rupees
per family shall be
given.

. Forlandless laborers

employment shall be
provided under
Mahatma Gandhi
National Rural
Employment
Guarantee Scheme or/
and any other job
providing Scheme of
the Government,

Skill development
through different
training programs for
the youth of affected
farily.

Subsistence grant for
displaced family
equivalent to three
thousand rupees per
month for a year from
the date of award.
For cattle shed and
petty shop, minimum
twenty five thousand
rupees.

Alternative fuel, fodder
and non-timber forest
produce resources on

- no-forest land, for

affected members of
Scheduled Castes.

Fishing Rights.
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(a) Details of Land rights due, but not settled :
(b) Details of actions for restoring titles of the Scheduled Tribes as

well as the Scheduled Castes on the alienated land by undertaking
a special drive, :

(¢) Programme for development of alternate fuel, fodder and non-timber
forest produce resources on non-forest lands withina period of five
years, sufficient to meet the requirements of tribal communities as well
as the Scheduled Castes under section41(5) of the Act.

FORM V
[See rule 10]
| Declaration b)‘f Secretary, Revenue Department
No: ' - Dated

Whereas it appears to the Government that a total of hectares
land is required in the Village Taluk/Sub-division/Tehsil/Block (as
applicable) - District for public purpose,
namely, '

Therefore declaration is made that a piece of land measuring ......
hectares is under acquisition for the above said project inthe Village cooooovvvvveene.
Taluk/Sub-division/Tehsil/Block (as applicable) ....c.covvvviiiiicincnrenn

District: whose detailed description is as following:
Sl No.| Survey | Type Type Areaunder | Nameand | Boundaries
No. of title ofland acquisition | address of
(in hectare) | person
interested
N.|[S.|E.| W.
Trees 7
Variety Number|
Structures

Type Plinth area
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This declaration is made after hearing of objections of persons interested and
due enquiry as provided u/s 15 of the Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013
(30 of 2013). The number of families likely to be resettled due to land
acquisition is for whom resettlement area has been identified, whose
brief description is as following:-

Village Taluk/Sub-division/Tehsil/Block (as applicable)
District Area (in hectares),

Mines of coal, iron-stone, slate or other minerals lying under the said land or
any particular portion of the said land, except such parts ofthe mines and
minerals which may be required to be dug or removed or used during the
construction phase of the project for the purpose of which the land is being
acquired, are not needed.

A plan of the land may be inspected in the office of the Land Acquisition
Officer and on any working day.

A summary of the Rehabilitation and Resettlement Scheme is appended.

Encl: As above
Secretary, Revenue Department
FORM VI
[Seerule 11]
Land Acquisition Award
‘ Land Acquisition case No:
Name of the Project -

Number and date of declaration under which the land isto be acquii‘ed

Situation and extent of the land in hectares, the number of field plots on
the survey map, the village in which situated with the number of mile
planifany.

Description of the land, i.e., whether fallow, cultivated, homestead,

s/
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etc. If cultivated, how cultivated? Source of irrigation

Names of persons interested in the land and the nature of their respective
interests. .

Aadhaar No. of such persons

Amount allowed for the land itself, without trees, buildings etc., if any]

Amount allowed out of such sum as compensation for the tenants
interested in the land.

Basis of calculation:

Amount allowed for trees, houses or any other immovable property

Amount allowed for crops.

Additional compensation on the market value under section 30(3)

Damages under section 28 of Act 30 of 2013

Solatium w/s 30(1) -

Total of amounts

Particulars of abatement of Government Revenue, or of the cap;italised
value paid, the date from which the abatement takes effect.

1 Apportionment | Serial I;Iamenf Aadhaar | Amount | Bank A/c |Remarks

of the amount No. |claimants| No payable | No.*
of compensation. . toeach

Area (in hectares)

Date on which possession was taken w/s. 38(1) and 40(1) of Act 30 of
2013. '

If under section 40(1) the number and date of the order of

Government giving authority to do so.

Date:

Signature

* Bank account details to be collected in all cases where ‘Aadhaar number is
not available or Aadhaar is not seeded in the bank account of the claimant.



J/87

FORM VII
[ Seerule 11 ]
Award fqr Rehabilitation and Resettlement

Land Acquisition case No:
1.1 Name of the project -
2.| Number and date of declaration under which the land is to be acquired.

3.| Situation and extent of the land in hectares, the number of field plots on
the survey map, the village in which situated with the number of mile plan
ifany. _

4.| Description of the housing units, transportation cost, housing allowances,
annuity, employment subsistence grant, cattle shed, petty shop, one time
resettlement allowances ete.

5.| Name/Names of persons interested in the land and the nature of their
respective claim for rehabilitation and resettlement.

6.] Apportionment |1, | Name of | Aadh-| Rehabilitation Bank _ o »E| .
of the amount | No.| claimants/| 8ar | and Ale [Eelg 8 E s
of compensation affected (NO. | Rescttlement . [No. |-2 BlzeZ| E
Arca family . entitlements <& E ;:‘ ot

(in hectares)

(i} House to be
allotted

(ii) Landtobe
allotted

(iii) Offer for
Developed
Land :

(iv) Annuity/
Employment

(v) Subsistence
prant

(vi) ransportation
cost,Housing
allowances

(vii} Cattle shed,
Petty shop

(viii) One time
grant to
artisan, small
traders and

bt
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certain others
(ix) Fishingrights
(x) One time
reseitlement
allowances
(xi) Stamp duty and
registration fee

Date on which Rehabilitation and Resettlement entitlements given to the
affected family.

8. | Basis of calculation:

Amount allowed for trees, houses or any other immovable things.

10.

Amount allowed for crops.

11.

Additional compensation on the market value under section 30(3)

12.

Damages under section 28 of Act 30 0f 2013

13.

Solatium u/s 30(1)

14.

Total of amounts

15.

Particulars of abatement of Government Revenue, or of the capitalised
value paid, the date from which the abatement takes effect.

Apportionment | Serial| Nameof | Aadhaar| Amount | Bank A/c| Remarks
of the amount No. |claimants| No. payable | No*

of compensation. to each

Area (in hectares)

16.

Date on which possession was taken under section 38(1) and 40(1) of
Act 0of 30/2013.

If under section 40(1), the number and date of the order of Government giving
authority to do so.

Date: ) Signature

* Bank account details to be collected in all cases where Aadhaar number is
not available or Aadhaar is not seeded in the bank account of the claimant.

[F.No. 13011/01/2015- LRD]
HUKUM SINGH MEENA, Jt. Secy.



J/89 :
{Published in the Gazette of India (Extraordinary) Part II, Section 3,
Sub-section (ii) dated 13.01.2016]

MINISTRY OF WOMEN AND CHILD DEVELOPMENT
NOTIFICATION

New Delhi, the 12th January, 2016

8.0. 110(E).—In exercise of the powers conferred by sub-section
(3) of section 1 of the Juvenile Justice (Care and Protection of Children) Act,
- 2015 (2 0 2016), the Central Government hereby appoints the 15th day of
January, 2016 as the date on which the said Act shall come into force.

[No. CW-II-11/4/2015-CW.IT]
RASHMI SAXENA SAHNI, Jt. Secy.

[Published in the Gazette of India (Extraordinary) Part II, Section 3,
Sub-section (ii) dated 18.01.2016]

MINISTRY OF SOCIAL JUSTICE AND EMPOWERMENT
(Department of Socia! Justice and Empowerment)
NOTIFICATION
New Delhi, the 18th January, 2016

8.0. 152(E).—In exercise of the powers conferred by sub-section
(2) of section 1 of the Scheduled Castes and the Scheduled Tribes (Prevention
of Atrocities) Amendment Act, 2015 (1 of 201 6), the Central Government
hereby appoints the 26th day of January, 2016 as the date on which the
provisions of the said Act shall come into force. '

[No. 11012/1/2002-PCR (Desk)]
AINDRIANURAG, Jt. Secy.

">
*
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L.L.R. [2016] M.P., 1621
"WRIT APPEAL -
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice Sanjay Yadav :
W.A. No. 800/2008 (Jabalpur) decided on 20 November, 2015

CHIEF GENERAL MANAGER ...Appellant
Vs. -
SMT. MAMTA BAI SONT .. .R_espondent

Service Law - Compassionate Appointment - Employee died on
09.06.2004 - Application claimed to be submitted on 09.10.2004 -
Subsequent representation dated 18.11.2005 making reference of
application dated 09.10.2004 - Bank rejecting the application being '
not submitted within one year of death as per prevailing scheme &
treating representation dated 18.11.2005 as first application - Single
Judge allowed the petition and directed the appellant bank to consider
the proposal for appointment on compassionate ground - Held - Factum
of receipt of application dated 09.10.2004 rebutted by appellant, so
onus shifted on petitioner to substantiate the factum of dispatch or
receipt thereof by the bank - Petitioner failed to do that and as per
clause 23 of application dated 09.10.2004, petitioner relied on document
issued on 08.06.2005, which in itself establishes that petitioner is trying
to create a false circumstance to further her cause - Petitioner not
approached the court with clean hands - Appeal allowed - Impugned
judgment set aside - Writ petition dismissed. (Paras 7 to 11)
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Ashish Shroti, for the appellant.
None for the respondent though served. -

JUDGMENT

The Judgment of the Court was _delivered by :
A.M. KHANWILKAR, C.J. :- This intra-court appeal takes exception to the
decision of the learned Single Judge dated 19.06.2008 in W.P. No.4733/
2006(S). '

2. The learned Single Judge allowed the writ petition preferred by the
respondent and has directed the appellant-Bank to consider the proposal of
the respondent for appointment on compassionate ground; and take a final
decision on merits in accordance with the relevant Scheme within two months
from the date of receipt of the order.

3. The learned Single Judge accepted the plea of the writ petitioner/
respondent that she had submitted an application for appointment on
compassionate ground within one year time stipulated, as per the prevailing
scheme. In that, the predecessor of the respondent, who was employed in the.
appellant-Bank died on 9.6.2004: and the application was submitted by the
respondent on 9.10.2004 for appointment on compassionate ground.

4. The respondent, however, did not submit any acknowledgment of
dispatch/service of that application, but relied on the fact so stated in her

subsequent representation dated 18.11.2005. The Appropriate Authority had

considered this contention of the respondent, as was directed by this Court in

terms of order passed on 25.11.2005 in W.P. No.14938/2005 (8); and opined

that no evidence was produced by the respondent to establish the factum of
delivery/dispatch of the application dated 9.10.2004 to the Bank. On that

basis, the Appropriate Authority rejected the application, as it was not

submitted within one year from the date of death of the Bank employee in

harness; and also because under the new Scheme only the pending valid

applications could be processed further.

5. The learned Single Judge, however, accepted the stand of the

L1
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respondent on this factual aspect and has noted as follows :-

" According to the petitioner after death of her husbandon 9-6-
2004, General Secretary of the State Bank of India, Workmen
Union, Bhopal Circle, Bhopal vide Annexure P-11 dated - 10-06-
2004 intimated to the petitioner his condolence and also
enlightened her about the rights available to the petitioner and
forwarded the prescribed form on which application can be
submitted seeking compassionate appointment. In pursuance to
the same the petitioner is said to have submitted the application in
the prescribed proforma vide Annexure P-5. supported by an
affidavit swom before the Notary, Jabalpur as contained in
Annexure-P-8. A perusal of the application Annexure P-5 and
the affidavit (Annexure P-8) indicates that they are dated 9-10-
2004, even though there is no acknowledgment in the application
(Annexure _ P-5) but in the application (Annexure P-6) the
petitioner has categorically referred to the application submitted ‘
by her on 9-10-2004 and has reminded the Bank to consider her
application submitted on 9-10-2004 and take action. The Bank
has considered this application (Annexure P-6) submitted on
18-11-2005 to be the first application and by holding thatitis
submitted after a period of one year has rejected the application.
The documents available on record if read, inits totality, indicates
that the petitioner did not file an application on 9-1 0-2004 before
Bank, even though there is no acknowledgment ofthe same. A
complete analysis of the documents; namely the communication
made by the Union vide Annexure P-11, the application dated
9-10-2004 (Annexure P-5) and the affidavit (Annexure P-8)
sworn before the Notary on 9-10-2004 compels this court to
draw a conclusion in favour of the petitioner to the effect that she
did file the application on 9-10-2004 but the Bank by taking a
very hyper technical view of matter has rejected the application
on the ground of delay.” :

(emphasis supplied)

6. This finding has. been reached by the learned Single Judge
notwithstanding the specific plea taken by the appellant on affidavit with
reference to the finding in the enquiry conducted by the Appropriate Authority.
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In paragraph 2 of the reply-affidavit, it was stated on behalf of the appellant/
Bank, as follows : ‘

"2. ....While considering the application, the Competent
Authority of the Bank found that the husband of the petitioner -
died on 9.6.2004 and as per the provisions of the Bank's
Scheme for grant of appointment on compassionate ground,
the petitioner was required to make a request for
compassionate appointment within one year from the date of
deathi.e. by 9.6.2005. It was found that the petitioner did not
make any offer within the stipulated timé as for the first time
the representation was filed on 18.11.2005. In the earlier Writ
Petition, the petitioner contended that the application for .
compassionate appointment was submitted by her on
9.10.2004. However, the said application was not received
by the Bank. No evidence was filed by the petitioner to
establish that the application dated 9.10.2004 was delivered/
sent to the Bank. It was stated by the petitioner in the earlier
Writ Petition that the recommendations of the Branch Manager
dated 9.10.2004 is Annexure P/1 to the petition which on
verification was found that as per the Bank's record neither
the application dated 9.10.2004 was received nor the
recommendation of the Branch Manager was sent. In view of
the fact that the representation dated 18.11.2005 was received
by the Bank after the period stipulated in the scheme, the same
was not considered."

(emphasis supplied)

7. We are in agreement with the submission of the appellant/Bank that
the learned Single Judge completely misconstrued, if not glossed over the
above factual position asserted by the appellant. In that, as the factum of
receipt of application sent by the respondent was rebutted by the appellant on
oath, the appellant could not have produced negative evidence to substantiate
that fact. Instead, the onus had shifted on the writ-petitioner to substantiate
the factum of dispatch of the said application or the receipt thereof by the
appellant-Bank. The respondent having failed to do that, no inference could
be drawn of the relevant fact in favour of the respondent. '

8. Further, in the facts of the present case, inference of the fact asserted
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by the respondent could not have been drawn in favour of the respondent
also on account of the factual position emerging from the stated Application -
Annexure P/5 (allegedly submitted by the resporident to the appellant-Bank
dated 9.10.2004). Against Clause 23 of the said application (photostat copy
whereof has been relied by the respondent and appended to the writ petition
as Annexure P/5), the factual position stated by the respondent in the said
application belies her claim. It reads thus :

"23 Copies of testimonials (Atleast pxxx
three of which one must be from
the Principal/Head Master of the
School/College in which you have ii) Indra Primary
last studled School,
" Sarafa Mllomganj,
Jabalpur.

iii) T.C. Dtd. 8.6.2005"
(emphasis suplied)

9. It is unfathomable that the respondent could rely on a document issued
on 8.6.2005, which has been produced with the application dated 9.10.2004
made in earlier point of time: This fact, by itself, leaves no manner of doubt
that the appellant-Bark is justified in contending that the application dated
9.10.2004 was never submitted to the respondent-Bank, but the respondent
has been ill-advised to rely on that fact by making reference to the existence
of such documentin the communication /representation sent to the appellant
Bank on 18.11.2005. That was done to create a false circumstance to further
the cause of the respondent and nothing more.

10.  Understood thus, it would necessarily follow that the respondent has
not approached the Court with clean hands knowing that the Scheme under
which she was claiming appointment on compassionate ground, was already
abandoned by the appellant-Bank on 5.8.2005. The respondent had not
submitted any application to the appellant Bank for such request till that date.

11.  Accordingly, this appeal must succeed. The impugned judgment is
quashed and set aside; and instead the writ petition is dismissed with no order
as to costs. : '

Order accordingly.
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WRIT PETITION

Before Mr. Justice Sujoy Paul
W.P. No. 4217/2013 (Gwalior) decided on 31 October, 2014

DIVYAGOYAL ...Petitioner
Vs.
STATE OF M.P. & anr. ...Respondents

Service Law - Selection - Qualification - Petitioner is eligible
for the post of Registration Clerk as per rules, she cannot be deprived
on the basis of advertisement - Advertisement does not have any
statutory force - Whether or not petitioner has challenged the
advertisement, her right as per the rules cannot be taken away -
Rejection order set aside - Petitioner eligible for the post of Registration
Clerk - Petition allowed. (Paras 8 to 10)
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Cases referred :
(1986) 1 SCC 675, (2006) 9 SCC 507. ‘

Pawan Dwivedi, for the petitioner.
B.Raj Pandey, G.A. for the respondent/State,

ORDER

Susoy PauL, J. :- The question to be decided in this matter is whether

petfﬁoner can be treated as ineligible for the post of Registration Clerk when -

 she possess the qualification as per the Statutory Recruitment Rules but does
not possess the qualification as per the advertisement.

2. Thefacts necessary for adjudication of this matter are that petitioner
isMA in Hindi Literature and PGDCA from Makhanlal Chaturvedi University.
The certificates are filed as Annexure P-1. The respondents issued
advertisement (Annexure P-2) for the posts of Assistant Grade-III, L.D.C.

L
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and Registration Clerk. The petitioner submitted her candidature for the post
of Registration Clerk pursuant to said advertisement. She appeared in the
written examination. However, by Annexure P-8 dated 10.12.2012, she was
informed that petitioner hast (sic:has) not produced the typing certificate and,
therefore, she could not be treated as eligible. Assailing this order, Shri Pawan
Dwivedi submits that the service conditions of the posts in question is governed _
by statutory recruitment rules made under proviso to Rule 309 of the
Constitution. The rules are called as Madhya Pradesh Registration and Stamp
Class-III (Ministerial) Service Recruitment Rules, 2007. By taking this Court
to Schedule I11, it is submitted that the petitioner do possess the essential
qualification as per the rules and, therefore, she cannot be deprived from the
fruits of her selection. It is submittéd that the advertisement relates to three
posts. The respondents should have prescribed the qualification post wise as
per the rules separately. They have clumsily mixed all the qualifications and,
therefore, this problem has arisen.

3. Per contra, Shri B.Raj Pandey, learned G.A. submits that petitioner is
required to possess the qualification as per the advertisement Annexure P-2,
In absence of possessing qualification or in absence of challenging the -
advertisement, petitioner has no case.

4. I have bestowed my anxious consideration on the rival contentions of
the parties and perused the record.

5. At the cost of repetition, the singular question to be decided is whether
the petitioner can be treated as ineligible on the basis of advertisement, if she
is eligible on the basis of recruitment rules? The educational qualification
prescribed in the rules reads as under:-

1. Should have passed the Higher Secondary
examination conducted by Board of Secondary Education M.P.
or recognized institution or High School Examination under
10+2 education system.

2. Minimum One year's diploma/certificate in
computer course from an institute/University recognized by
Central Government/State Government or a competent-
authority constituted by the Central Government/State
Government. -

6. The petitioner has specifically pleaded in the petition that she possess
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the qualification as per rules and the same stand is reiterated in the rejoinder.
The respondents have not produced any rules to show that the said contention
is incorrect or the petitioner do not possess the qualification as per the rules.

7. So far the advertisement is concerned, I find force in the argument of
Shri Pawan Dwivedi that respondents have mixed all the posts and then
prescribed the qualification in one go. In all fairness, the respondents should
have prescribed qualification separately against different posts. As per the
qualification shown above, it is clear that petitioner is eligible for the post of
Registration Clerk. In the recruitment rules, there is no requirement to pass
the typing test. This condition is mentioned in the advertisement. The petitioner
cannot be deprived from the right of fair consideration which is a fundamental
right flowing from Article 14 and 16 of the Constitution of India.

8. The Supreme Court in (1986) 1 SCC 675 (Union of India and others
Vs, Arun Kumar Roy) held that in the event of conflict in the rules and executive
instructions/advertisement, it is the rule which will prevail. Once it is held that
petitioner is eligible as per rules, she cannot be deprived on the basis of
advertisement. Advertisement does not have any statutory force. Whether or
not petitioner has challenged the advertisement, her right as per the rules cannot
be taken away. Para 16 of said judgment reads as under:-

“16. A notification has no statutory force. It cannot
override rules statutorily made governing the conditions of
service of the emplovees. The notification is dated August, 26,
1967. Rule 5(1)(b) was amended in 1971 with retrospective
effect from May1, 1965. The rule has necessarily to govern
the service conditions and not the notification.”

(Emphasis supplied)

9. In {2006) 9 SCC 507 (Malik Mazhar Sultan and Another Vs. U.P.
Public Service Commission and others), the Apex Court opined that the
recruitment to the service can only be made in accordance with the rules and
the error, if any, in advertisement cannot override the rules and create any
right in favour of the candidate, if otherwise not eligible according to the rules.
In the said case, the claimant was eligible as per advertisement but was not
eligible as per the rules. In the said factual backdrop, it was made clear by the
Apex Court that it is the Rule which will decide the eligibility of a candidate.
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10. ° Considering the aforesaid, the rejection order Annexure P-8is set
aside. The petitioner is held to be eligible for the post of Registration Clerk.
The respondents are directed.to proceed further by treating the petitioner as
eligible as per the rules. The outcome of the selection be informed to the

petitioner within 30 days from the date of communication of this order.
11.  Petition stands allowed. No costs.
Petition allowed.

L.L.R. [2016] M.P., 1629
WRIT PETITION
-Before Mr. Justice Sujoy Paul B
W.P. No. 6087/2014 (Gwalior) decided on 13 November, 2014

J.K. TYRE BANMORE KAMGAR SANGH ...Petitioner
Vs.

_REGISTRAR, TRADE UNION/ - _
REPRESENTATIVE UNION ...Respondent

Industrial Relations Act, M.P. (27 of 1960), Section 17,
Industrial Relations Rules, M.P. 1961, Rule 16 & 17 - Status of
representative union - Petitioner itnion was enjoying the status of
representative union - Respondent's application seeking status in place
of petitioner union allowed by Registrar Trade Union - In appeal
Industrial Court set aside the order but directed the Registrar to obtain
appropriate application under Section 17 read with Rule 17 from the
respondent No. 2 and to pass order after hearing and physical
verification of the members - Held - Industrial Court was not obliged
to direct the Registrar to obtain fresh application as per Section 17 of
the Act - Thus, Industrial Court travelled beyond the statute - Direction
of Industrial Court is set aside - However, liberty is reserved to the
respondent No. 2 to prefer appropriate application in accordance with
law - Petition is allowed. (Paras 10 & 11)
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Cases referred:

96 L Ed 113 (1951), AIR 1962 SC 753, 2004 (8) SCC 524, AIR
1961 SC 619, AIR 1961 SC 1191, AIR 1963 SC 64, AIR 1968 SC 647,
2003(2) SCC 111, : .

Alok Sharma, for the petitioner.

N.S. Kirar, P.L. for the respondent No. 1.
Ravi Jain, for the respondent No. 2.
Devendra Sharma, for the respondent No. 3.

ORDER

Susoy PauL, J. :- Two registered trade unions i e. petitioner and
respondent No.2 are in loggerhead on the question of status of representative
union as per M.P. Industrial Relations Act, 1960 (MPIR Act). The petitioner
is already enjoying the status of representative union under the MPIR Act
since 1995, The respondent No.2 union preferred an application for
recognition of union dated 26th October, 2013. The present petitioner was
noticed on this application by Registrar Trade Union by communication dated
22.4.2014 (Annexure P/4). In turn, the petitioner submitted his reply/ objection
(Annexure P/5) dated 21.05.2014. The respondent No. 1/ Registrar passed
the order dated 23rd May, 2014 whereby in place of petitioner union the
respondent No.2 union is declared as representative union under the Act.
Petitioner feeling aggrieved by this order dated 23rd May, 2014 challenged
the same by preferring an appeal under Section 22 of the Act before the
Industrial Court. Industrial Court after hearing both the parties, passed the
order dated 22.08.2014 (Annexure P/1). The appeal of the petitioner is
allowed and impugned order of Registrar was set aside. Up to para 6 and to
the extent impugned order of: Registrar is set aside-by the Industrial Court, the

' petitioners have no objection. They have assailed the ultimate direction of the

Industrial Court whereby the Registrar was directed to obtain appropriate
application under Section 17 Rule 17 with relevant form from the respondent
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No.2 and after hearing both the unions, make physical'veriﬁcation of members
by fixing a date. The Industrial Court further ordered that appropriate order
be passed according to the merits of the matter. .

2. Assailing this order, Shri Alok Sharma, learned counsel for the
petitioner, submits that Section 13 of the Act deals with application which is
preferred for the first time seeking representative status. For this purpose,
there is a statutory form namely FORM (B). Under the Act, rules are made
which are known as M.P. Industrial Relations Rules, 1961. By taking this
Court to Rule 11, it is contended that for a fresh application preferred under
Section 13 the requisite fees is Rs. 5/- which needs to be paid in cash. He
submits that admittedly the respondent No.2 has paid Rs. 5/- in cash. By
taking this Court to the application dated 26th October, 2013, itis ,submitted
that it is not in consonance with the statutory requirement of the Act and the
Rules made thereunder. It is submitted that it is not a case of fresh application
for the purpose of getting status of representative union rather it was a case
where respondent No.2 was seeking his replacement in place of the petitioner.
Thus, application was required to be filed in consonance with the requirement
of Section 17 read with relevant rules namely Rule 16 & 17.

3. Shri Alok Sharma heavily relied on the statutory FORM-E and the
annexure appended to the said form. It is submitted that unless the information
needs to be furnished are supplied, the application cannot be entertained.
Putting it differently, it is submitted that whenever a union desires the
representative status in lien of existing representative union, it needs to furnish
following information:-

1. Date of application. 2. Name of the Union applying for the
recognition in place of an already recognized representativé
Union. 3. Address of Head Office. 4. Address of Local Office.
5. Name and addresses of the office bearers. 6. Whether the
TUnion had applied for recognition to the Registrar atany time
if so, the result of the application. 7. Name of the representative
union in whose place the recognition is applied for ...... 8. The
address of the Head Office or local office of the representative
union .....9.The total number of members of the Unionapplying
for recognition on the date shown in clause I above.

It is further contended that there must be an Annexure to Form- E



1632 JK. Tyre Kamgar Sangh Vs. Registrar Trade Unjon LL.R.[2016]M.P.
which should conta_in following information:-
ANNEXURE OF FORM E

(1). S. No. (2). Name of the undertaking. (3) Shift. (4)
Department or occupation. (5) Name of the member (6)
Father's name (7) Age ofthe member. (8) Whether membership
subscription paid for the preceding months. (9) Whether.
membership subscription paid for the month next to the
preceding month. (10) Receipt No. for membership
subscription mentioned in column Nos. (8)and (9) (11) The
date of subscription (12) Remarks.

4. He submits that it is necessary so that the other union gets information
about the status of the applicant union and put forth his defence. It is submitted
that the application dated 26th October, 2013 is not pregnant with minimum
necessary details and therefore, it could not have been processed. He submits
that when application was not containing minimum detals, the Registrar has erred
in treating it to be an application preferred under Section 17 of the Act. Criticizing

his order, it is submitted that Registrar has acted in undue haste while passing the .

order dated 23rd May, 2014. He gave exparte hearing to respondent No.2 without
fixing any date and without putting other party to the notice passed the order
dated 23.05.2014. He submits that the Industrial Court has rightly set aside the
order to that extent. He submits that once jt is held by the Industrial Gourt that the
said application preferred by the respondent No.2 was not in consonance with
Section 17 and Rule 17 of the Act and it was infact an application as per Section
13 of the Act, it should have set aside the order intoto and at best liberty could
have been reserved to the respondent No.2 to prefer appropriate application
under relevant provision of the Act. He submits that Industrial Court was underno
obligation to direct the Registrar to undertake the exercise as mentioned inpara7
of the order.

5. Per Conitra, Shri Ravi J ain, learned counsel for the respondent No.2,
submits that although the respondent No.2 has not challenged the order dated
22.08.2014 passed by the Industrial Court, the ultimate direction given by the
Industrial Court is not liable to be interfered with. He heavily relied on Section
22(3) of the Act. He submits that as per said provision, the Industrial Court is
empowered to confirm, modify or rescind any order passed by the Registrar.
In addition, the Industrial Court may pass such consequential order as it may
deem fit. It is strenuously argued that if Industrial Court deemed it fit to direct

L1
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the Registrar to obtain application from respondent No.2, no interference is
warranted. He relied on unreported judgment passed by this Court in WP
No. 3867/2010 ( Cadbury Workers Association Vs. State of M.P. & Ors.).
By relying on para 14(ii) of the said order, he submits that this Court directed
the Registrar to fix a fresh date for physical verification. It is therefore argued
that no interference is warranted.

6. Shri Devendra Sharma, learned counsel for the respondent No.3,
advanced singular contention. He submitted that as per Section 17 (2) of the
Act, the information was required to be given to the Labour Officer which
was not admittedly given and therefore, the order of Registrar was rightly
interfered with by the Industrial Court.

7. Ihave heard learned counsel for the parties and perused the record. -

8. Since the order of Industrial Court to the extent Registrar's order is
set aside, is not put to test by the other side, I find no reason to interfere or
disturb the said finding, However order of the Industrial Court makes it crystal
clear that decision making process adopted by the Registrar was grossly
vitiated and therefore, interference was rightly made by the Industrial Court.

9. The argument of Shri Jain is based on Section 22(3) of the Act which
employs the words * as it may deem fit”. The question is whether this provision
gives any unfettered power to the Industrial Court to pass any kind of order,
In this regard, it is apt to remember that U.S. Supreme Court in its unique
words opined that “Law hasreached its finest moment when it has freed man
from the unlimited discretion” United State vs. Wunderlich, 96 LEd 113
(1951). The Apex court in various cases considered the words conveying
discretion by implying the word “as he deems fit”. Sakar J observed that
“Scction 29(3) only confers power to make the order in terms of the statute,
order which would give effect to and read with the Act elsewhere conferred,
The word “ as he deems fit” do not bestow the power to make any order on
‘consideration de hors the statute which the authorities consider best according
to their notions of justice [See: AIR 1962 SC 753 (R.M. Paranjype Vs.
A.M. Mali and Ors.)]. The Apex Court opined that wide discretion conferred
by these words has to be exercised keeping in view the purpose for which it
is conferred [See 2004(8) SCC 524) (Chariant International Lid Vs.
Securities and Exchange Board of India)]. Similarly, the words “ Shall take
such action thereon as it may think fit” do not give discretion to take action
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outside the statute [See: AIR 1961 SC 619 (dkshaibar Lal (Dr.) Vs. Vice
Chancellor, BHU). In AIR 1961 SC 1191 (A. St. Arunachalam Pillai Vs.
Southern Roadways Ltd.) and AIR 1963 SC 64 (Abdul Mateen Vs. Ram
Kailah Pandey) the Apex Court opined that when a power is conferred on
Tribunal in similar words, the Tribunal cannot pass any and every order but
can only pass such orders which the subordinate authorities could have not
passed in that particular case.

10.  Iftheaforesaid litmus test laid down by the Supreme Court is applied
in the present case, it will be clear that Industrial Court in its ultimate direction
travelled beyond the statute. Industrial Court was not obliged to direct the
Registrar to take action of obtaining a fresh application from respondent No.2.
As per Section 17 of the Act, it is voluntary act on the part of the union
claiming representative capacity. Registrar is under no obligation to undertake
the aforesaid exercise. In other words, Registrar being a statutory authority
was not obliged to invite such application from respondent No.2. The Judgment
in Cadbury (Supra) has no application in the facts and circumstances of the
present case. This is trite that a judgment is precedent for a point which has
been specifically decided and not on a logic which can be reduced from the
same (See: AIR 1968 SC 647(State of Orissa Vs. Sudhansu Sekhar Misra
and others). In 2003 (2) SCC 111(Bhavnagar University Vs. Palitana
Sugar Mill (P) Ltd. And Ors,) the Apex Court opined that a decision is an
authority for which it is decided and not what can logically be deduced
therefrom. A little difference in facts or additional facts may make lot of
difference in the precedential value of decision (Para 59). In the light of
aforesaid, saidjudgment in Cadbury (Surpa) is of no assistance to Shri Jain.

11. Resultantly, the ultimate direction of Industrial Court mentioned in para
7 is set aside. Liberty is reserved to the respondent No.2 to prefer appropriate
application in accordance with law. Since the act in no uncertain terms
prescribes the methodology to decide the question of representative status, it
is premature for the courts to direct the authorities to act in a particular manner.
Act contains sufficient guidelines for the Registrar to deal with such application.
Resultantly, the said portion of para 7 of Industrial Court is set aside.

12.  Petition is allowed. It is made clear that tlns court has not expressed
any opinion on the merits. No costs.

Petition allowed.

-
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WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. 8308/2013(Jabalpur) decided on 18 March, 2015

VEENITABAI(SMT.) - ...Petitioner
Vs. :
DINESH KUMAR ) ...Respondent

_ Hindu MarriageAct (25 of 1955}, Section 13 - Epilepsy - Divorce
application by husband on the ground that wife suffering from epilepsy
- Application for examination of wife for mental disorder allowed by
the Court below - Held - Plaintiff has to prove that ailment was in
existence before solemnization of marriage and was deliberately
suppressed by family members of wife - It is nowhere stated in the
divorce application and no prima facie evidence of epilepsy found -
Order of Trial Court set aside as it will amount to collection or creation
of evidence - Writ Petition allowed. ) (Paras S to 11)
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Cases referred:

1993 ILR 230, 2010(5) MPHT 88(CG), AIR 2007 SC 1426, (2003)
4 SCC 493.

-~

Brahmendra Pathak, for the petitioner.
Rakesh Kuinar Chourasia, for the respondent.

ORDER

K.K. Triveby, J. :- By this writ ﬁetitiqn under Article 227 of the _
Constitution of India, the petitioner who is non-applicant before the Court of
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District Judge, Harda, in a divorce petition filed by the respondent, has come
before this Court against the impugned order dated 07.03.2013 by which on
an application made by the respondent/husband, the petitioner has been
directed to go to the Medical College, Indore, for the purpose of getting the
medical examination of the petitioner done to ascertain whether she is suffering
from any mental disorder or not. It is contended that the respondent herein
filed the suit for grant of divorce under Section 13 of the Hindu Marriage Act,
1955 against the petitioner on various allegations specifically alleging that the
petitioner is suffering from epilepsy. For the said purpose and proof of the
said allegations, certain documents have been placed on record by the
respondent/ husband. These allegations made by the respondent have been
specifically denied by the petitioner by filing a written statement alleging that
in fact respondent has deserted the petitioner/wife in the month of August,
2011 and since even after making efforts, the respondent has not permitted
the petitioner to enter the matrimonial home and in fact was not willing to
admit the petitioner as his legally married wife. On a false allegation that the
petitioner is suffering from such mental disorder, the suit for divorce has been
filed. Itis very categorically contended in the special pleadings that the petitioner
was not suffering from such mental disorder. On the other hand, for creating
the evidence when petitioner was taken to the hospital by the respondent
himself, all medical reports were given in favour of the petitioner.

2. The respondent though has produced certain documents before the _

Trial Court but allegedly just to create an evidence, moved an application
before the Court asking permission to send the petitioner herein for medical
examination at Indore and to get the expert opinion on the said medical
examination. Such a prayer made by the respondent was opposed by the
petitioner on the ground that she was taken to the expert, certain tests were
conducted, the reports were sent to the District Medical Board and opinion
was given that there were no signs that the petitioner was suffering from any
such mental disorder. Only with a motive to get the evidence created to prove
such a false allegation made in the suit, the respondent has moved the
application, therefore, the same may be dismissed. Since the said application
has been allowed by the Trial Court, the writ petition is required to be filed.

3. The respondent by filing an application for vacating the stay, has placed
on record certain documents, The medical certificate and certain test reports
have been filed. It is contended in the application that keeping in view the

&
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réports submitted by the Medical Officers and the experts, it was necessary
to get the petitioner medically examined thoroughly and to obtain reports in

" that respect. By placing reliance in certain documents, it is said that even

before filing of the suit, a complaint in the police was made by the respondent
and this indicates that in fact application made by the respondent was not an
afterthought, rather to get the issue decided in appropriate manner such a
prayer was made. It is contended that in terms of the various pronouncements
of law, the petitioner is required to be put to medical examination and,
therefore, application was not filed by the respondent with any ulterior motive
to create evidence, It is, thus, contended that the Trial Court has rightly
appreciated all these facts and has properly decided the application of the
respondent, therefore, the writ petition is liable to be dismissed being
misconceived. ’

4, Heard learned Counsel for the parties at length and perused the record.

5. It is not in dispute that the proceedings initiated by the respondent are
to be tried as a civil suit. It is to be seen from the pleadings in the application
for divorce that the allegations were made that the petitioner herein was
suffering from epilepsy even before the marriage and this fact was disclosed
by the petitioner herein to the respondent after the marriage. Certain incidents
have been mentioned by the respondent and the allegation was made that
petitioner was visiting her parents every month for the purposes of bringing
the medicines for the said ailment. It is the allegation made in the application
by the respondent that he took the petitioner herein to the doctors, get her
examined and the doctors have opined that the petitioner was suffering from
mental disorder. If that was the situation, the respondent was required to
prove all those facts by adducing the evidence. Since it was stated that the
respondent was not having good financial condition to get the petitioner treated,

" though he has tried his best, these aspects were required to be proved by the
" respondent himself. The burden of proving such allegation was on the .

respondent with full force because the petitioner herein has specifically denied
all those allegations in lier written statement filed before the Trial Court. -

6. To what extent the evidence was thade available in this respect by the
respondent has to be examined. If the documents filed along with the application
for vacating interim stay are looked into, it would be amply clear that the
petitioner was taken to the Medical Board even after filing of the suit for
divorce. The suit for divorce was filed in the month of November, 2011, the
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petitioner was examined by the Medical Board on 19.11.2012 and from this
itis clear that only this much was said that the petitioner can be referred to the
Neuro Physician for the purposes of getting her medically examined. As alleged
by the respondent, the EEG test of the petitioner was conducted on 28.02.2011
. at Bhopal and in that report nothing was found, rather it was a note made in

.the said report that normal EEG does not exclude the epilepsy. This being so,
the very object of writing a report on 19.11.2012 was not enough to hold that
the petitioner was required to be put to such medical examination; Even
otherwise it was the responsibility of the respondent to prove such fact and in
the course of adducing evidence if it is found by the Trial Court that such
medical'examination of the petitioner is necessary, order in that respect could
be passed. The respondent has not started his evidence and at that stage it
was not to be held that medical examination of the petitioner was necessary.

7. In the case of Rekha Ravindra Kumar vs. Ravindra Kumar
Ramchandra, 1993 LL.R. 230, this Court while dealing with such
circumstances has categorically held that the well settled law is that the alleged
mental disorder must be proved to be éxisting on the date the suit was filed. If
that mental disorder was not on the date when the claim was made, on that
ground alone the decree of divorce cannot be granted. ADivision Bench of
the Chhattisgarh High Court in the case of Khumesh Deshmukh vs. Smt.
_Padmini Deshmukh, [2010 (5) MPHT 88 (CG)] , has held that the concept
of proof beyond the shadow of doubt is to be applied only in the criminal trials
and not to the civil matters and specially not to the matters to such delicate
personal relationship, in terms of the law laid-down by the Apex Court in the
case of Smt. Mayadevi vs. Jagdish Prasad, AIR 2007 SC 1426, If it was a
case of a fraud, it was the duty on the part of the respondent to establish that
such fact of mental disorder, though was in existence in the petitioner much
before the solemnization of marriage, was deliberately suppressed by the family
members of the petitioner to get her married with the respondent. These aspects
if are taken into consideration, 1t would be clear that in case such allegations
were made by the respondent, at least he was to establish the case to that
extent that in fact a fraud was committed with him by the family members of
the petitioner. For thathe was not required to obtain a report of subsequent
ailment which the petitioner has developed. In fact he was required to prove
that right from very begmmng the petitioner was suffering from such ailment
and for that reason since the marriage is said to be fraudulent one, the same
was liable to be declared as null and void or a decree of divorce was to be

-
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granted to the respondent..

8. Nothing is stated in the application so filed by the respondent before
the Court below nor such application is placed on record. Even when the
Chief Medical and Health Officer, Harda was directed to give such medical
report, prima facie it was said that there was no symptoms available inthe
petitioner to show that she was suffering from Neurological ailment or epilepsy.
The Neuro Physician, who has examined the petitioner on earlier occasion,
himself could not give a definite opinion about such ailment as is clear from
the report placed on record with the I.A. for vacating stay filed by the
respondent himself, therefore, it was not open to the Trial Court to direct
sending of the petitioner for medical examination. Merely because the petitioner
was sent to the medical examination before the Medical Board, for the purpose
of creating evidence, the petitioner was not required to be referred to medical
examination at Indore. This view has been expressed by the Apex Court in
the case of Sharda vs. Dharmpal, (2003) 4 SCC 493, wherein it is held that
the power of matrimonial Court is extended for issuance of such direction but
that power is to be exercised only if prima facie case is made out and there is
sufficient material before the Court, produced by the person claiming such
medical examination. . :

9. In view of the aforesaid‘discussion,‘ itis.clear that the Court below has
exceeded in exercise of jurisdiction in allowing the application of respondent
by the impugned order. Therefore, the said order cannot be countenance.

10. " Accordingly, the writ petition is allowed. The order dated 07.03.2013
directing sending of the petitioner for medical examination to Indore is hereby
quashed. However, the respondent would be free to make appropriate
application for such medical examination of the petitioner in case prima facie
evidence about the mental disorder or ailment of the petitioner is pro duced
by the respondent in course of adducing evidence. At that stage, if such an
application is made, the Trial Court would be free to examine preliminary
evidence available on record and decide such application of the respondent
on its own merits without being influenced by this order. -

11.  The writ petition is allowed and disposed of accordingly. However,
there shall be no order as to costs.

Petition allowed.
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WRIT PETITION
, Before Mr. Justice K.K, Trivedi
W.P. No. 15826/2014 (Jabalpur) decided on 31 March, 2015

COMMUNITY ACTION & ors. : ...Petitioners
Vs.
STATEOFM.P, & ors. - ...Respondents

A. Contract - Request for proposal - A unified scheme for
amalgamating medical schemes like Sanjeevani 108, Janani Express etc.
with condition that applicant should have atleast 50 crores of average
annual turnover - Held - Merely because individually the petitioners would
not be eligible to take part in the scheme, it cannot be said that such policy
by the state is not just or proper or is arbitrary, as it is for the benefit of
public at large - Petition dismissed. . (Paras 18 to 22)
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_ B. Constitution - Article 226 - Policy decision - Judicial
review - It is well settled that the Courts do not ordinarily interfere
with the policy decisions unless the decisions are based on mala fide,
or are contrary to statutory provisions or unconstitutional or is abuse
of power. ’ (Paras 15 & 16)
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Vipin Yad‘av, for the petitioners.

Ravish Agrawal, A.G. with Deepak Awasthy, G.A. for the resp ondent
no.l. '

R.N. Singh with A.J. Pawar, for the respondent no. 2.

Manish Dutt with Nishant Dutt, for the respondent no. 3.

ORDER

K.K. Trivepi, J. :- The petitioners, four in number, have called in
question the Request For Proposal (herein after referred to as 'RFP") for
integration, operation and management of life saving systems namely"
Sanjeevani 108, Janani Express, Medical Mobile Units (herein after referred
to as 'MMU"), Health Helpline and Doctors Express Service in Madhya
Pradesh, on the ground that with malafides such a policy is made to facilitate
individual and to debar those, who are already operating in the aforesaid
fields for last many years. More particularly the eligibility criterias indicated in
the notice inviting proposal so issued by the respondents is called in question
on various grounds. Mainly it is contended by the petitioners that they are
engaged in providing the said service and are operating within the State of
Madhya Pradesh right from the year 2006-2007. The scheme for providing
the medical assistance is formulated in three groups namely Sanjeevani 108,
which is the scheme for emergency medical ambulance service. The second
scheme is known as Janni Express where the ambulance service is provided
to the pregnant women. The other one is mobile medical unit under Deendayal
Chalit Asptal Scheme. The petitioners No.1, 2 and 4 are engaged in running
the MMU since 2007 and petitioner No.3 is running the MMU since 2006.
The work orders were issued to them by the competent authority of the State.

2. ltisalleged by the petitioners that since the respondentNo.3 is engaged
in Sanjeevani 108 Scheme, while the National Rural Health Mission Scheme
was redesigned, with an ulterior motive such conditions were prescribed in
the eligibility criteria that the persons like petitioners may not be able to take
partin the said proceedings and ultimately the benefit would be extended to
one particular company like respondent No.3. It is the case of the petitioners
that with this ulterior motive the entire scheme has been formulated and
circulated on 12.09.2014. It is the case of the petitioners that even when on’
earlier occasion proposals were invited, objections were raised by the persons
like petitioners and it was pointed out that the scheme is not to be made in the
manner to favour somebody ‘and individual company or society. The
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represeftations were 'so made by the petitioners on 03.02.2014 and
07.02.2014.

3. Instead of deciding the representations of the petitioners where they
have already disclosed the facts that intention of the respondents was to
amalgamate all the schemes and to make a unified scheme with an ulterior
motive, yet by notification of expression of interest, proposal was indicated
that the Government of Madhya Pradesh was willing to integrate all the existing
schemes under one call center and one toll free number to provide service in
health care services and patient transport through public private partnership.
Certain conditions were prescribed in the said memorandum in reference to
which raising the objections, representations were again filed by the petitioners
on 14.03.2014 and detailed representations were made on 25.03.2014 and
15.05.2014. Instead of considering the said representations in rightful manner,

the RFP was circulated on 12.09.2014. Prior to this since the bids of the
petitioners were already received by the respondents, they were aware of the
financial status of the petitioners and to facilitate only one, they have prescribed
such conditions of eligibility in the said proposal that now the petitioners cannot
take part in the tender proceedings. Even they cannot extend their offer. The
very object of making such scheme is to facilitate the respondent No.3 and,
therefore, present writ petition is required to be filed calling in question the
validity of siich scheme. It is, thus, contended that in fact such scheme is bad
in law and is liable to be quashed. The reliefs to the effect are that  request for
the proposal dated 12.09.2014 issued by respondent No.2 be quashed and
any other relief may be granted to the petitioners.

4, While entertaining this writ petition on 15.10.2014, an interim stay
was granted by this Court to the effect that offers if received, be opened but
shall not be finalized.

5. - By filing the return the respondent No.1 has very categorically
contended that the allegations of malafides alleged against the respondents
are not acceptable as are not founded on any evidence or supporting material.
In fact the return of respondent No.1 is nothing but the return of respondent
No.2 as the return of respondent No.2 has been adopted by the respondent
No.1-State. In the return of respondent No.2 while denying all such claim
made by the petitioners, it is contended that when the scheme was floated on
earlier occasion, work was assigned to different units, complaints were received
that the work was not satisfactory. It is specifically contended that in particular
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districts of Mandla, Dindori, Shahdol, Sidhi and Umariya, out of 123 MMUs,-
on enquiry the District Collectors have found that 23 MMUSs were not
discharging proper duties and they were closed after conducting detailed
investigation. The policy decision by the respondents was taken in this respect
for providing integrated health service after taking into consideration the past
experience in providing such service. The scheme is so made that there is a
central monitoring, better coordination amongst the doctors, health care
workers and the service providers. There is an aspect of providing the health
services at village level and.for that purpose, schemes have been started"
providing the auxiliary nurse, midwife-and Asha workers at the village level.
To coordinate between such workers and the mobile health units with the aid
of modern technology, complete organized mechanism is provided under the
new-scheme. With this object the scheme is made.

6. - It is the contention of respondents that there are vast development
changes’i in the old scheme than the new scheme and this being a policy decision
of the State for the benefit of “people at large, there is no arbitrariness i in
making such policy. It is the contention of the respondents that every care is
taken to provide participation in the said scheme and there is no such condition
prescribed in the scheme which debars the existing service providers to take
partin the proceedings. The only aspect which'is prescribed is that looking to
the services, target to be achieved and the coverage, to ensure that such life
savmg services may continue properly, there are certain eligibility condition:
for participation of the service providers. The conditions so prescribed still
niake the scheme applicable for the service providérs like petitioners as they
may take part in the same in the manner indicated under the €ligibility criteria.
Asit is specifically provided that an appllcant may be a single entity, & joint
ventuie company or consortium of entities formed for this purpose with a’
valid Memorandum of Understanding (MOU) duly executed, if the petitioners
so wish, they may take part in the said proceedings. Instead they have not
taken part in the said proceedings deliberately. Now therefore, the petltloners‘
cannot challenge the validity of the scheme. The other condltlons mentloned
are not such that may not be achieved for large number of services'to’be
provided by the service provider. Looking to the need of the day, the'scheme’
was required to be improved and the same has been done by the respondents
within their competence and as such challenge to the action taken by the’
respondents is misconceived and the writ pctltlon is liable to be: dlsmlssed
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7. The respondent No.3 has filed an independent return contending inter
alia that respondent No.3 is operating and providing ambulance services not
only in one place but is operating in seven States of country successfully and
has experience in providing such services. It is not that the respondent No.3 is
to be favoured and, therefore, the policy has been made in this respect by the
respondent-State. The inception of respondent No.3 has taken place in the
year 2001 and for all these years the respondent No.3 is providing such
services. It has the infrastructure and is in constant touch of latest technologies
in the matter. In fact the respondent No.3 is the pioneer in the field of
coordinated emergency response system in India. Thus, to say that respondent

- No.3 is being favoured by making such an arbitrary policy is incorrect. While
replying to the allegations made by the petitioners, the respondent No.3 has
very cafegorically contended that it is Not for Profit Society, registered under
the relevant Act and is established for social welfare, rather commercial. It
bas more than 9000 ambulances in different States and as such it is wrong to
say that to extend the helping hand to respondent No.3, the State has made
such a policy and thus the respondents No.1 and 3 are playing hands in gloves.
The rejoinder is filed by the petitioner but much or less the same situation has
been explained. Except that it is alleged that the respondents have failed to
explain the rational behind the impugned eligibility conditions contained in the
RFP. .

8. Heard learned Counsel for the parties at length and perused the record.

9. Itis vehemently contended by learned counsel for the petitioners that
when initially the scheme was made for providing such services, the requirements
and eligibilities criteria were fixed by the respondent No.2. Since the petitioners
were found eligible, work orders were issued to them in the year 2006 and
2007. Their work and performance has been appreciated by the authorities
of respondents as is certified by them. There are no complaints against them
from the public. All of a sudden what was the need of making such a policy
where the eligibility criterias are provided in such a manner that the petitioners
would not be in a position to take part in such tender proceedings and as
virtually nobody in the entire State would meet out such criteria the work
would be granted to an entrepreneur of other State. This being a calculated
method of keeping the petitioners away from participation in the tender
proceedings, in fact in arbitrary manner with malafide intention, the policy has
been made, therefore, the same is bad in law.

¥
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10.  The next submission of learned Counsel for the petitioners is that the
job as was assigned to the petitioners is being done on a reasonable cost and
expenses. Whereas, to oblige an outsider, the costs and expenses are 50
prescribed in the policy that a huge amount out-of the public exchequer would
be spent for the very same job which the petitioners are performing at a very
low costs. This being so, the allegations of malafide are made out because no
explanation to such allegations much less satisfactory one has been given by
the respondents. '

11.  Lastly, itis submitted by learned Counsel for the petitioners that instead
of areawise function of such scheme, the unified operation from one call center
of all the scheme is neither viable nor has succeeded in past. Therefore, the
impugned scheme is not in the interest of public at large. The element of public
utility is completely-overlooked by the respondents while making the unified
scheme, that too allegedly in the public interest. As such the policy is liable to
be quashed.

12.  Per contra learned senior Counsel for the respondent No.2 has
submitted that the scheme is purely in the public interest. The object of making
scheme itself prescribes that it is only and only for the benefit of public at
large. Earlier separate schemes were made and individually were being
operated. Now a decision is taken to club them together and to bring under
the control of orie call center. The past experience was that the rural people
were not aware of the necessary unit to provide them immediate medical
assistance and sometime instead of calling the appropriate health service
provider, they were contacting the other scheme provider, as a result sometime
the appropriate health assistance could not be made available to them. Now
under the new scheme there would be only one call center and after identifying
the need, appropriate service provider would be sent to them.

13.  Itissubmitted by learned senior Counsel that from the past experience
the ground level difficulties have been identified and to strengthen the scheme
and to make it more viable and fruitful, the unified mechanism is evolved.
Since now all the schemes are unified, the costs and expenses increase is
invariable and that too when more improved and modern technology is being
used. Therefore, the allegation that the cost is increased to favour someone is
baseless. It is also contended that for such a scheine if a service provideristo
be engaged, naturally the financial status of such service provider matters a
lot and, therefore, such criteria of financial eligibility are provided in the scheme.
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The future expansion and the need of the coming days have to be taken note
of as scheme is not made for one time but has to go long way as health care
and medical assistance to citizen is the prime consideration of respondents.
Therefore, no fault can be alleged in the scheme and as such the present
petition is devoid of any merits. '

14.  Shri Ravish Agrawal, learned Advocate General has submitted that
the State Government is alive of the need of the day for the health conditions
of the citizens of State. Aftera thoughtful consideration and research taking
. into account the past experiences, the new scheme is made. While taking
policy decision the State has taken care of existing service providers as well.
It is not that such services have to be stopped immediately on executing new
contract with the new service provider under the scheme. Though it was not
necessary but such is the scope of scheme in clause 1.4 where itis provided
that the new service provider has to submit a plan for implementing the scheme
in phase manner. A detailed implementation plan to integrate and operate the
five services through one call center across all the specified districts of the
State, with their expansion if any, has to be prepared and furnished by the
service provider. The service provider would be allowed six months' time to
complete the integration, implementation and operation of entire project in all
the districts. Operation of Sanjeevani Ambulance wouild not be discontinued
but shall be taken over, in phased manner. Those who are already operating in
frelds can also participate in proceedings of new contract. Therefore, it is
incorrect to say that policy of the State is arbitrary or is made in colourable
exercise of powers and thus no casé is made out to grant any relief to the
petitioners, specially when they have not participated in the proceedings.

15. Firstofall it has to be examined under what circumstances a policy
can be called in question in the Courts of law. The Apex Court in the case of
Ugar Sugar Works Ltd. vs. Delhi Administration and others, (2001) 3
SCC 635, has held that a policy made by the State Government is not to be
faulted only on the ground it hurts the business interest of a party unless it is
established that the policy is based on malafides, unreasonableness,
arbitrariness or unfaimess etc., as has been held in paragraph 18, which read
thus : |

. “18. Thechallenge, thus, in effect, is to the executive policy reguiating
trade in liquor in Delhi. It is well settled that the courts in exercise of
their power of judicial review, do not ordinarily interfere with the policy
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decisions of the executive unless the policy can be faulted on grounds
. of mala fide, unreasonableness, arbitrariness or unfairness etc. Indeed,
arbitrariness, irrationality, perversity and mala fide will render the policy
unconstitutional. However, if the policy cannot be faulted on any of
. these grounds, the mere fact that it would hurt business interests of a
. party, does not justify.invalidating the policy. In tax and economic
regulation cases, there are good reasons for judicial restraint, if not
judicial deference, to judgment of the executive. The Courts are not
expected to express their opinion as to whether at a particular point
of time or in a particular situation any such policy should have been
adopted or not. It is best left to the discretion of the State.”

16.  On previous occasion also these aspects were looked into by the
Apex Court and summarizing all those laws in the case of Manohar Lal
Sharma vs: Union of India and another, (2013) 6 SCC 616, the Apex
Court has categorically said that in all matters affecting policy the Court do
not interfere unless the policy is unconstitutional or contrary to the statutory
provisions or arbitrary or irrational or in abuse of power. In the case of Stafe
of Himachal Pradesh and others vs. Himachal Pradesh Nizi Vyavsayik
Prishikshan Kendra Sangh, (2011) 6 SCC 597, though dealing with the
policy relating to the courses in higher education of Technilogy (sic:Technology),
it is held that policies are not to be interfered by the Courts as in absence of
established malafides, if the Court interfere with siich policy decision, it means
to restrict the State's constitutional authority and power to frame the policy,
specially in such vital areas. In the case of Shimnit Utsch India Private
Limited and another vs. West Bengal Transport Infrastructure
Development Coorporation Limited and others, (2010) 6 SCC 303, it is
held that the Government policy can be changed with changing circumstances
and only on the ground of change, the policy is not said to be vitiated. The
Government has discretion to adopt different policies, alter or change previous
policy to serve the public interest and make it more effective. It should be in
conforiity with Wednesbury reasonableness and free from arbitrariness,
irrationality, bias and malick. Summarizing the law in respect of the interference
with the policy, the extension of jurisdiction of the Court, the Apex Court
summarized in paragraph 49 to 51, whichTeads thus : .

“49, Inthe light of the aforenoticed legal positiori, we shall now.
examine whether judicial intervention is called for in NIT issued by
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the State of West Bengal and the State of Orissa for manufacture and
supply of HSRP. Insofar as the State of West Bengal is concerned, the
first NIT was issued in the month of J uly 2003 fixing 6-8-2003 as the
last date for submission of tender papers. Pursuant thereto, four bidders
participated. The finalisation of the tender process could not take place
because of interim order passed by this Court in Assn. of Re gistration
Plates and other connected cases. These cases were decided by this
Court on 30.11.2004.

50.  Of'the four bidders, who initially participated in the tender

process, one withdrew and as regards Promuk, an objection was rajsed
by Shimnit about their eligibility. Shimnit approached the Calcutta High
Court and obtained an interim order from the Single Judge that tender
process shall not be finalised. As a matter of fact, due to litigation no
substantial progress took place for two years in finalisation of process
for which NIT was issued in July 2003 and practically two bidders in
the entire tender process remained in fray. In interregnum, considerable
number of indigenous manufacturers obtained the requisite TAC from
the approved institutions as per the provisions of the 1988 Act and
thereby acquired capacity and ability to manufacture HSRP.

51.  In the backdrop of these reasons, the State Government
seemed to have formed an opinion that by increasing competition,
greater public interest could be achieved and, accordingly, decided to
cancel first NIT and issued second NIT doing away with conditions
like experience in foreign countries and prescribed minimum turnover
from that business. Whether the State Government could have changed
terms of NIT despite the judgment of this Court in Assn. of Registration
Plates ? Once a particular matter relating to conditions in NIT has
been finally decided by the highest court, the State Government, which
was party to the litigation, Gught to have proceeded accordingly but,
in a case such as the present one, where the circumstances changed in
some material respects as aforenoticed, departure from the earlier
policy cannot be held to be legally flawed, particularly when there is
no challenge to the changed policy reflected in second NIT on the
ground of Wednesbury reasonableness or principle of legitimate
expectation or arbitrariness or irrationality. In considering whether there
has been a change of circumstances sufficient to justify departure from

&
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' the previous stance, the Division Bench of the Calcutta High Couit

recorded a finding that reasons stated by the State Government for
departure from the conditions in the first NIT did exist and accepted
the contention of the State Government that by increasing the area of
competition, greater public interest would be subserved because of
financial implications.”

Agairi in the case of Michigan Rubber (India) Limited vs. State of Karnataka
and others, (2012) 8 SCC 216, the Apex Court considering the various
aspects has discussed the scope of Court's interference in the matter of making
policies in paragraph 35, which reads thus : ;

17:

“35.  Asobserved earlier, the Court would not normally interfere
with the policy decision and in matters challenging the award of contract
by the State or public authorities. In view of the above, the appellant
has failed to establish that the same was contrary to public interest
and beyond the pale of discrimination or unreasonableness. We are
satisfied that to have the best of the equipment for the vehicles, which
ply onroad carrying passengers, the 2nd respondent thought it fit that
the criteria for applying for.tender for procuring tyres should be at a
high standard and thought it fit that only those manufacturers who satisfy
the eligibility criteria should be permitted to participate in the tender.
As noted in various decisions, the Government and their undertakings
must have a free hand in setting terms of the tender and only if it is
arbitrary, discriminatory, mala fide or actuated by bias, the courts
would interfere. The courts cannot interfere with the terms of the tender
prescribed by the Government because it feels that some other terms -
in the tender would have been fair, wiser or logical. In the case on
hand, we have already noted that taklng into account various aspects
including the safety of the passengers and public interest, CMG
consisting of experienced persons, revised the tender conditions, We
are satisfied that the said Committee had discussed the subject in detail
and for specifying thése two conditions regarding prequalification
criteria and the evaluation criteria. On perusal of all the materials, we

_are satisfied that the impugned conditions do not, in any way, could

be classified as arbltrary, dlscnmmatory or mala fide.”

-Inreference to the ab ove laws, now the laws relied by learncd Counsel

LS
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for the petitioners are to be examined. Heavy reliance is placed on the case of
Ramana Dayaram Shetty vs. The International Airport Authority of India
and others; AIR 1979 SC 1628. This was a case of tenders for grant of
licence:to run a restaurant and shop in Airport. The law was discussed and
imposition of eligibility condition was held to be proper by the Apex Court. In
the case of M/s Kasturi Lal Lakshmi Reddy étc. vs. The State of Jammu &
Kashmir and another, AIR 1980 SC 1992 much emphasis is put regarding
the findings of Apex Court in that case. Sirice the important aspect was to
examine the intention behind the Government action it was held that such an
action of the State was in the public interest. Similarly, in the case of Sterling
Computers Ltd. vs. M/s M & N Publication Ltd. And others, AIR 1996
SC 51, the grant without calling tenders by the State was called in question.
‘The making of policy was not the scope of challenge. However, the fault of
such action was accepted by the concerned and, therefore, such was not
debated. In the case of Raunaq International Ltd. vs. LV.R. Construction
Ltd. andothers, AIR 1999 SC 393, the grant was challenged by unsuccessful
bidder and the same principles were laid-down that except the malafide,
challenge to the grant was not available to such tenderer. In the case of Asia
Foundation & Construction Ltd. vs. Trafalgar House Construction (I)
Ltd, and others. (1997) 1 SCC 738, the law as-was made on earlier occasions
that everyaction of State should be founded on public interest, was reiterated.

18.  Now in view of the aforesaid law, the submissions made by learned
Counsel for the petitioners aré to be tested. True it is that on earlier occasion
a policy was made by the respondents according to which the petitioners
were granted the coritract to provide certain services. However, merely because
the petitioners were on earlier’occasion provided the service contracts, it
cannot be said that no change in the policy could bé made even when the past
experience of the respondents and the need of the day, otherwise required.
The previous criteria, which was provided in the proposal circulated on
04.03.2014 also was the same. The objection to this was raised by the
petitionérs by filing their objections. However, there was no restriction that
persons like petitioners even by forming a consortium cannot take part in the
proceedings. The formation of such consortium or a group is also prescribed
in'the definitions preseribed in the memorandum dated 12.09.2014. Abidding
consortium or the consortium according t6 the sdid definition refef to a group
of entities that have collectively submitted the response in accordance with
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the provisions of the RFP. The eligibility criterias as are prescribed in Clause
1.2 refers to certain conditions, which specifically prescribes that applicant
can either be a single party, ajoint venture company or consortium of entities
formed for this purpose. The other expression of eligibility criteria do not
create any bar or hindrance in the way of the petitioners. However, since only
in Clause (d) the annual turnover is provided, it appears that the petitioners
are aggrieved by this prescription. For the purposes of apprec1at10n it would
be necessary to rcproduce the Cllglblllty cnterla whlch reads thus:’

“1.2 Eligibility Criteria . -

The applicant can either be a single entity, a joint venture company or
consortium of entities formed for this purpose with a valid memorandum
of understanding (MOU) duly executed. The applicant(s) can either
be a Firm, Company, Society or'a Trust fulfilling followmg condltlons
are only eligible to apply :

(a)

(b)

©

@

Should have minimum one year of experience as on the last
date of bid submission in successful operation and management
of at least 25 seats call center based minimum 300 nos.
Emergency Medical Ambulance Service, with computer
telephony integration and ability to log calls with GIS based
GPRS integrated vehicle monitoring system for any
Government Service Provider. Operation of these 300 nos.
emergency medical ambulance in a year may be cumulatlve of
multiple sites/orders.

Bidder should not have been convicted by any court of law
for any criminal or civil offences either in the past or in the
present. In case of a consortium, the members should not have
been declared bankrupt in the past.

Should not have been black listed in the past or in the present
by any Central/State/Pubhc Sector undertakmg in Indla

Should have at least 50 crore of average annual turnover in
the similar line of activities (i.e. excluding non-operating
turnover) during last two completed financial years starting
from financial year 2012-13. Bidder needs to submit audited
turnover statements. If audited statement of FY year 2013-14
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are not available, applicant should submit audited turnover
statement of FY 2011-12 and turnover statement of FY 2013-
14. While calculating 2 years average annual turnover, only
audited statement shall be considered.” '

19.  The RFP further prescribes the service target group and coverage.
When such service is required in such large scale, a small company or even a
consortium having no financial status as prescribed in Clause (d) of the eligibility
criteria would not be in a position to discharge all those functions. It is also
not a prescription created under the new policy that those who were not earlier
associated with the assignee of the work would not be associated, even when
they have the efficiency and eligibility to be associated in that work. Therefore,
merely because individually the petitioners would not be eligible to take part
in the proceedings, it cannot be said that such policy made by the State is not
just or proper or is arbitrary in any manner.

20.  Asfarasthe situation, circumstances and requirement for making of
the new scheme discussed herein above, it has to be held that the impugned
scheme has been made by the State for the benefit of public at large. No
evidence of malafide is placed on record by the petitioners and, therefore,
such submissions are not-worthy of consideration. Mere probability cannot
be treated as evidence of malafide and, therefore, the impugned policy decision
cannot be said to be arbitrary or a result of colourable exercise of power by
the State.

21.  Itis contended by learned Advocate General and learned senior
Counsel for respondent No.2 that the contract of the petitioners is to expire
on 3]st March, 2015. Therefore, in all these circumstances, proceedings of
the respondents should not be held up. The scheme itself is for the purposes
of benefit of the public at large and, therefore, it cannot be said to be arbitrary
or malafide.

22,  Inview ofthe aforesaid diécussion, there is no force in the wirit petition,
which fails and is hereby dismissed. However, there shall be no order as to
costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice 8.C. Sharma
W.P. No. 3415/2014(8) (Indore) decided on 10 April, 2015

SUNIL KUMAR DAYA ' ...Petitioner
Vs. .
STATE OF M.P. & ors. ...Respondents

Service Law - Minimum pay scale as per recommendation of
6th Pay Commission - Earlier Writ Petitions were filed which were
allowed and respondents granted pay scale to the petitioners as prayed
- Petitioner is identically placed person - Respondents cannot be
permitted to discriminate the identically placed person - Petition
allowed. (Paras 10 & 12)
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Casé referred:
JT 2006(8) SC 595.

Anand Agrawal, for the petitioner.
" Bhuwan Deshmukh, for the respondents/State.

(Supplied: Paragraph numbers)
"ORDER

S.C. SHARMa, J. :- The petitioner before this court has filed this
present petition for issuance of an appropriate writ, order or direction directing
the respondents to pay the minimum of pay scale, as per the recommendation
of the 6th Pay Commission. :

2. In the present case, the petitioner’s contention is that he was appointed
as a dailywager on 11-01-1990 under the Narmada Valley Development
Authority, which is an instrumentality of the State of Madhya Pradesh and
since then he is continuously working with the respondents. Petitioner has
further stated that in case of rest of the employees respondents have granted
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them minimum of the pay scale, as per recommendation of the 5th and 6th
Pay Commission and the petitioner has enclosed Annexure-P-3, which is on
record dated 28-10-2010. The same reflects that as many as fourteen Writ
Petitions were preferred before this court and they have been allowed and
thereafter a contempt petitions were preferred and because of the contempt
petitions, respondents have granted the pay scale as prayed by the petitioners,
therein. Petitioner's contention is that he is an identically placed person like
the petitioners, whose names have been mentioned in Annexure-P-3 dated
28-10-2010 and he is aIso entitled for the same relief.

3. “Ontheother hand, léarned counsel for the Respondent State has argued
before this court that the petitioner is not entitled for the regular pay scale
and, therefore, he has drawn the attention of this court towards the judgment
delivered in the case of State of Madhya Pradesh and other’s Vs. Yogesh
Chandra Dubey and others reported in Judgment Today 2006(8) SC 595.

“He has also placed reliance upon a judgment delivered by the apex court in
the case of State of Punjab and others Vs. Surinder Singh and another in
Civil Appeal No. 5607-5608 of 2001. Respondents have also placed reliance
upon a judgment delivered by the apex court in the case of S.C. Chandra
and others vs. State of Jharkhand and others reported in AIR SC 3021
(Annexure-R-5). Respondents have also placed reliance upon a judgment
delivered by the Principal seat of this court in the case of WP No. 1773/2006
(Girwar Singh Morya Vs. State of M.P. and others) and in the case of WP
No. 21928/2011 (Saiyad Naeem Ulhussain and others Vs. State of MP
and others) and his contention is that the petitioners are not entitled for
minimum of the pay scale, as prayed by them. It has been further stated that
the judgment delivered in the case of Girwar Singh Morya is the case of
Forest Department and the judgment delivered in the case of Saiyad Naeem
Ulhussain is the case of N.V.D.A. In the case of Girwar Singh Morya
(supra), the reliefhas not been granted. However in the case of Saiyad Naeem
Ulhussain (supra) respondents therein have been directed to decide the claim
of the petitioner, in accordance with law.

4, The contention of the learned counsel for the respondent is that the
petitioncr is not entitled for the minimum of the pay scale as claimed by him.

S. Heard learned counsel for the parties and perused the record. The
matter is belng dlsposed of with the consent of thie parties at the admission
stage 1tself
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6. This court after hearing the parties at length has carefully gone through
various _]udgments delivered from time to time. In the case of Kishori Lal
Prajapati and others Vs. State of M. P. and others in WP No. 5332/20 10(s)
in paragraphs 5 to 9, this court has held as under:-

“5.  Now the only controversy which is to be examined
whether the refusal to grant the minimum of the pay scale
after revision of the pay of the post on which the
petitioners are continuing for a long period is justified or
not, and whether in view of the law laid down by the Apex
Court in the case of Secretary, State of Karnataka and
others Vs. Uma Devi (3,) and others [(2006) 4 SCC 1], it
would be possible for this Court to grant such a relief to
the petitioners, as has been considered by the Division
Bench of this Court in the case of M.P. Urja 'Vikas Nigam

Ltd. (supra). In the case in hand, the situation is totally
different. At no point of time, it is contended or proved by
the respondents that the petitioners were working as illegal
appointees. The distinction between the two appointment,

illegal appointment or irregular appointment has been
drawn by the Apex Court in the case of Uma Devi (Supra).

In case, in hand the work was available and obviously the
same was available, the posts were created by the NVDA
for appointment of drivers and others, but regular
recruitment was not done, on the other hand, certain daily
wages or fixed wages appointments were made by the
NVDA. The respondents have not demonstrated that the
appointment of petitioners were illegal in any manner.

That being so, it cannot be said that the petitioners had
no right to claim minimum of the pay scale of the post
against which they were appointed. Secondly, when the
matter went before the Tribunal, no plea was raised by
the respondents that the persons like petitioners would not
be entitled to benefit of minimum of the pay scale of the
post against which they were working for a long time. On
the other hand, when the order was passed by the Tribunal
to this effect, the respondent-State has accepted the same
happily and has carried out and complied with the said
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order by extending the benefit of the minimum of the pay
scale of the post as was prevalent at that time, with the
allowances. This being so, it is not open to the State now
to say that the petitioners would not be entitled to any
benefit of revised payment of wages in the minimum of the
pay scale of the post on which they are working for a long
time.

6. The principle of classification of an employee on a
post, as is envisaged in the Industrial Law is very simple.
If an employee is said to have remained working in one
calender year for 240 days or more on one post, he is said
to be entitled for classification on the said post. If the
persons like petitioners are. continuing, it is very clear that
the work is available. If the work is available and the posts
are already sanctioned, the petitioners are said to be
classified on the said post on account of their continuous
long working for 20 or more years. Thus, the stand taken
by the respondents that the petitioners would not be entitled
to minimum of the pay scale of the post against which
they are working, cannot be accepted. The factual aspect
is distinguishable than that of the facts in the-case of M.P,
Urja Vikas Nigam Ltd. (supra). The very same principle
would not be attracted in the present case.

7. If the persons like petitioners were granted the

benefit of minimum of the pay scale with the allowances,

applicable on the post on which they are working, how
could it be said that they will not be entitled to the revision
of the pay scale if the pay of the said post is revised by the
State Government accepting the recommendation of the
Sixth Pay Commission. The order of the Tribunal is clear.

It nowhere says that the persons like petitioners would be
entitled to only minimum of the pay scale as is prevalent
on the date and they will never get benefit of revision of
the pay scale. The only rider put by the Tribunal is that the
petitioners would not get the increments of pay. This being
so, the respondents are bound to extend the benefit of

wae
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revision of the pay, applicable to the post on which the
petitioners are working. Consequently, the petitioners will
get the benefit of minimum of the revised pay scale and
allowances of the posts against which they are working,
as has been accepted by the State Government on the basis
of recommendation of the Sixth Pay Commission. The
same would be applicable o the persons like petitioners
from the date the revision of pay scale has been done. The
admissible amount is to be calculated and is to be paid to
the petitioners. '

8. Resultantly, the writ petitions are allowed. The
respondents are directed to grant benefit of revision of the
pay scale on the recommendation of Sixth Pay Commission
to the petitioners. The minimum of the pay scale as revised
from time to time be paid to the petitioners along with the
admissible allowances, from the date the said revision has
been accepted by the State Government. The arrears of
salary be calculated and be paid to the petitioners, within
three months from the date of receipt of certified copy of
the order passed today.

9. With the aforesaid directions, the writ petitions
stand disposed of finally. There shall be no order as to
costs.”

1657

Meaning thereby, in the case of Kishorilal, the benefit of revision of
pay scale on the basis of the recommendation of the 6th Pay Commission has
been granted to the petitioner, therein. Both the judgments delivered by the
learned Single Judge in the case of Kishorilal were subjected to judicial
scrutiny and the Division Bench vide order dated 09-07-2013 passed in Writ
Appeal No. 1301/2012 held as under:

"Heard on 1.A. No. 14448/2012, which is an
application for condonation of delay.

There is ddelay of 72 days in filling the appeal.

Prayer made in the application is not opposed by

learned counsel for the respondents, hence it is allowed.
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Delay in filing the appeal is condoned.

It is submitted by the appellant that in identical
matters, learned Single Bench of this Court had dismissed
the writ petition but the writ Court has not considered this
aspect. In support of his contention, he has placed reliance
on the judgments passed in the cases of Girwar Singh
Mourya Vs. State of M.P and others, (W. P. No. 1773/2006
(S)]. Sayed Naeem Ul Hasan and others Vs. state of M.F.
And another decided on 4.1.2012 (WP. No. 17928/2011)
and Dinesh Shukla Vs. State of Madhya Pradesh and others
(W.P. No. 18802/ 2003).

Shri Yadav learned counsel for the respondents
submitted that identical matter has been considered by the
Division Bench of this Court in WA. No. 53/2013 (State of
M.P and others Vs. Bhagchand Patel decided on
23.1.2013), dismissed the writ appeal on merit. The
aforesaid judgment is also applicable in the present case.

The aforesaid position and facts have not been
disputed by Shri Ganguly. The Division Bench of this Court
has considered the controversy and held as under:

"This appeal is directed against the order
dated 10.10.2012 passed in W.P. No. 16930/
2012 by which learned Single Judge of this
Court directed the appellants herein to make
payment of minimum revised pay scale as
has been granted to others and to make
payment of arrears also to the respondent.

Learned counsel appearing for the appellant
would submit that respondent being a daily
wager was not entitled for the revised pay
scale and the learned Single Judge erred in
directing so.

From perusal of the record, it is not in
dispute that respondent was getting

ey
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minimum of the pay scale since the year
2000. Thereafter the pay scale was revised
from time to time. He was continued to be
paid on the basis of minimum pay scale but
no benefit was extended to the respondent
in respect of revised pay scale from time to

time. The question has been considered by

the Division Bench of this Court in M P,
Urja Vikas Nigam Ltd.,. and others Vs.
Rudra Prasad Mishra, 2008 (II} MPJR SN15
(WA. NO. 419/2007 decided in 2.5.2007).
The Division Bench held thus:

"Once the pay scale has been revised the
respondent has to get the benefit of the said

_ pay scale in the lowest time scale of pay as

directed by the Division Bench. We are
inclined to think so as the earlier pay scale

-has become extinct. In the ultimate

conclusion, the appellants are bound to
compute at the said revised scale pay for
the purpose of conferral of benefit of lowest
time scale pay to the respondent and the
same should be computed and paid within
a period of one month."

As the question has been well settled by the
Division Bench of this Court, and-we do not
find any reason to differ with the aforesaid
order, we find that the Single Bench has
rightly considered the aforesaid question
which appears to be in consonance with the
judgment passed by the Division Bench,

In view of the aforesaid we do not find any
merit in this appeal and accordingly is

dismissed at admission stage with no order-

as to costs."

Sunil Kumar Daya Vs. State-of M.P.

1659
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As the controversy has already been decided in the
case of Bhagchand (Supra), we find that this appeal is
without merit and dismissed at admission state with no
order as to costs.

C. C as per rules.”

8. The aforesaid case of Kishorilal is arising out of the same Organization
ie N.V.D.A. The State Government being aggrieved by the judgment delivered
in the case of Kishiorilal has finally approached the apex court and the apex

court in the case of State of M.P. and others Vs. Kishorilal Prajapati and

others passed in SLP No. 28227/2013 dated 16-10-2013 has passed the
following order:- :

"The petitioners, who appear to have violated the
provisions of Section 2 (ra} and (4) read with Fifth Schedule
of the Industrial Disputes Act, 1947 by continuing the
respondents as daily wage employees for more than two
decades have filed this petition under Article 136 of the
Constitution for setting aside the order passed by the
Division bench of the high Court which, in our considered
view is mof innocuous. '

The respondents had filed an application before the
State Administrative Tribunal for regularisation of their
services and for payment of salary and allowances at par
with regular employees.

At the hearing of the application, learned counsel
appearing for the respondents gave up their claim for
regularisation and pleaded that they will feel satisfied, a
phenomena usually witnessed in the Court proceedings
involving poor and down trodden, if they are paid minimum
of the regular time scale,

The Tribunal accepted the submission of the learned
counsel and passed order dated 15.12.2000, the relevant
portion of which reads as under:

"So far as the claim of the applicants for the grant
of minimum pay in the pay scale of the post on which they

1
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are working are concerned such claims are fully covered
by the-earlier division bench decision of this tribunal
rendered in the case of Bharat Darshan Shrivastava and
others vs. State of M. P. And others 1998 M.P.S.LR. 278.
Hence by allowing the petition the respondents are directed
to pay the wages to the applicants on the basis of minimum
of the pay scale of the post against which the applicants
are working along with all applicable allowances but
without benefit of increments. This payment be made with
effects from the date of filing of this petition. Payment of
arrears shall be made within three months from the date
of this order with the aforesaid order and direction this
case is disposed off finally.

When the State Government accepted the
recommendations of the 6th Pay Commission and framed
Madhya Pradesh Salary Revision Rules, 2009, the
respondents claimed revision of the minimum of the pay
scale.

The Division Bench of the High Court adverted to

the order passed by the Tribunal and held that the

" respondents are entitled to the benef ts under the revised
pay scale.

We have heard Shri S.K. Dubey, learned senior
counsel for the petitioners and carefully scanned the
record.

We are in complete agreement with the High Court
that-the respondents are entitled to the benefits of the 6th
Pay Commission and the petitioners are bound to enhance
their pay by fixing their salary at the minimum of the
revised pay.scale. -

With the above observattons the special leave
petition is dismissed.

The petitioners are directed to implement the order
of the High Court within a period of three months failing
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which they shall have to pay interest to the respondents at
the rate of twelve per cent pay annum from the date of
-enforcement of the revised pay rules till the date of actual
payment '

The Registry is directed to send copies of this order
fo the respondents at the addresses mentioned in the memo
of the special leave petition. If the petitioners fail to pay
their dues in terms of the order of the High Court, then the
respondents shall be free to initiate proceedings under the
Contempt of Courts Act, 1971."

0. In light of the aforesaid order passed by the apex court, which has
been passed in a case of an identically placed person, this court is of the
considered opinion that respondents does not have any choice expect
(sic:except) to obey the order passed by the Hon'ble Supreme Court. They
cannot be permitted to discriminate between the identically placed persons.
Not only this, this court has allowed as many as fourteen writ petitions and
thereafter contempt petitions were preferred and because of the contempt
petitions, respondents have granted the pay scale as prayed by the petitioners,
therein.

10.  Resultantly, the writ petition stands allowed. The order Annexures-
P-1 and P-2 are hereby set-aside. The respondents are directed to grant the
benefit of pay scale as well as arrears of pay scale to the petitioner, keeping in
view the 5th Pay Commission as well as 6th Pay Commission as the same has
been extended to the other identically placed employees serving the N.V.D.A.

11.  The exercise of passing the necessary orders and granting the aforesaid
benefit be concluded, within a period of ninety days, from the date of receipt
of certified copy of this order. It is needless to mention that in case the judgment
passed by this court is not been complied within a period of ninety days, from
the date of receipt of certified copy of this order, the petitioner shall be entitled
for interest @ 12% per annum from the date of entitlement till the amount is
actually paid to the petitioner.

No order as to costs.
Certified copy as perrules.

Petition allowed.



LL.R.[2016]M.P. Tanwar Singh Vs. State of M.P. 1663

LL.R. [2016] M.P., 1663
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 2421/2015 (Indore) decided on 22 April, 2015

TANWAR SINGH ...Petitioner
Vs. .
STATE OF M.P. & ors. ...Respondents

A. Minor Mineral Rules, M.P. 1 996; Rule 30(26) - Conditions
of quarry lease - Cancellation of lease - Collector has recommended the
matter to the Director Geology and Mining, Bhopal for cancellation of
Iease - Therefore, petitioner do have a remedy of appeal u/r 57 of the
Rules in case an adverse order is passed in the matter by the competent
authority - No final order has been passed by the Director, Mining - Petition
is pre-mature and dismissed. (Paras 10 & 12)
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" B. Minor Mineral Rules, M.P. 1996, Rule 57 - Appeal,
Review and Revision - An appeal is provided in case lease is cancelled
by the competent authority. (Para 27)
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. Akash Rathi, for the petitioner.
C.S. Ujjainiya, for the respondents.
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ORDER

S.C. SHARMA, J. :- The petitioner before this court has filed this
present petition being aggrieved by the order dated 18-02-2015 passed by
the Collector, Dewas in respect of Survey No. 836 area 10.926 hectare. By
the aforesaid order, the Collector Dewas has recommended the matter to the
Director Geology and Mining, Bhopal for cancellation of the lease, in exercise
of powers conferred under the Madhya Pradesh Minor Mineral Rules, 1996
(hereinafter referred as 'the Rules of 1996 n.

2. The petitioner's contention is that a show cause notice was issued on
26-02-2014 directing the petitioner to show cause as to why the mining lease
executed in his favour be cancelled or a fine be imposed upon him. The

petitioner did submit a reply Anenxure-P-2 to the Collector (Mining) Dewas

and thereafter the Collector (Mining) Dewas based upon the documents rel ating
to the case has forwarded the matter by an order dated 18-02-2015 to the
Director Geology and Mining, Bhopal.

3. The petitioner's contention is that certain grounds which were not
reflected in the show cause notice have been made to be the basis by the
Collector while recommending cancellation of the lease. It is also been argued
that as per Rules of 1996, sixty days time should have been granted to cure
the defect and the Collector without granting sixty days time has recommended
the cancellation of lease. It is pertinent to note that the notice was issued to
the petitioner on 26-02-2014 and the recommendation has been made by the
Collector on 18-02-2015. '

4, Leamned counsel for the petitioner has also drawn the attention of this
court towards the various report submitted by the various department and his
contention is that the various department involved in the matter have not given
any negative remark in respect of the petitioner's lease and, therefore, the
order passed by the Collector is bad in law and by no stretch of imagination
the Collector should have passed the impugned order,

5. The order passed by the Collector also reflects that the petitioner
does not have any Environmental Clearance Certificate as required under the
Air (Prevention and Control of Pollution) Act, 1981 read with section 25 and
26 of the Water (Prevention and Control of Pollution) Act, 1974 and a specific
query was raised to the learned counsel while he was arguing the matter that
whether the petitioner does have a certificate in respect of Environmental

ey
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Clearance Certificate, he has categorically stated that the petitioner does not
have such a certificate and the petitioner has applied for the same; long back.

6. On the other hand, learned Government Advocate has argued before
this court that the Collector has recommended the matter to the Director
Geology and Mining, Bhopal for cancellation of the lease on account of order
passed by the National Green Tribunal, Central Zone Bench at Bhopal. He
has further stated that the National Green Tribunal, Bench at Bhopal by order
dated 23-09-2014 has also permitted the lease holders/owners of crushing
units, who are parties before the Tribunal to submit their reply.

7. Heard learned counsel for the parties and perused the record. The
matter is being disposed of at the admission stage itself with the consent of
the parties.

8. In the present case, it is an admitted fact that the petitioner who does
not have an Environmental Clearance Certificate is carrying out mining activities,
since 2010, which is really shocking. If the law requires for Environmental
Clearance Certificate, the officers posted at Bhopal owes an explanation to
this court as well as to the Public at large as to how the petitioner was continuing
with mining activities in absence of the Environmental Clearance Certificate.

9. The petitioner was issued a proper show cause notice by the Collector
on 26-02-2014 and the petitioner did submit a reply in the matter. The learned
Collector in exercise of powers conferred under Rule 30 (26) has
recommended the matter to the Director Geology and Mining, Bhopal for
cancellation of the lease deed. The mining activities have already been stopped.
This court in light of the fact that petitioner does not have the Environmental
Clearance Certificate is of the considered opinion that the petitioner cannot
be permitted to carry out the mining activities, in absence of fulfillment of the
statutory requirement. Not only this, the Collector has forwarded the matter
to the Director Geology and Mining, Bhopal for cancellation of lease. No
final order has been passed by the Director Mining. The Madhya Pradesh .
Minor Mineral Rules, 1996 do provide for an appeal in case lease is cancelled
by the competent authority. Section 57 of the Madhya Pradesh Mlnor Mineral
Rules, 1996 reads as under _ .

"57. Appeal, Review and Revision :-
(1) s
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(2)  Where any power is exercisable by the Collector/
Additional Collector under these rules, in relation to any matter
an appeal shall lie, from every order passed or deemed to
have been passed under these rules to the Director.

(3)  Where any power is exercisable by the Director under
these rules, in relation to any matter an appeal shall lie from
every order passed or deemed to have been passed under
these rules to the State Government. -

(4)  Any person aggrieved by any order passed or deemed
to have been passed by the State Government, in exercise of
the powers conferred under these rules, may, within sixty days
of the date of communication of the order to him, apply to the
State Government for review of the order.

(5)  The State Government may at its own motion review

any order passed by itself and pass such order in reference
thereto as it thinks fit."

10.  Inlight of the aforesaid statutory provision of law, this court is of thé
considered opinion that the petitioner do have a remedy of appeal, in case an

adverse order is passed in the matter by the competent authority. Till today,.

no final order has been passed by the competent authority and, therefore, in
the opinion of this court the petition is certainly premature.

11.  Leamed counsel for the petitioner has placed reliance upon a judgment
delivered in the case of M/s Shreydeep Stone Crusher Vs. State of M.P. and
another reported in AIR 2014 MP 49 and his contention is that the Division
Bench of this court in the aforesaid case had held that the National Green
Tribunal at Bhopal does not have a jurisdiction in the matter of cancellation of
the lease.

12.  This court has carefully gone through the order passed by the Division
Bench and the same is distinguishable on facts as in the present case the
Collector has simply forwarded the matter to the competent authority for the
cancellation of the lease. Such cancellation if any, is yet to be done, learned
counsel for the petitioner has also drawn the attention of this court towards
the head note-'B' of the same judgment and the head note-'B' reflects that an
opportunity should be given to rectify the mistake, in accordance with the

-y
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provisions of Rule. In the present case as already stated above, no final order
has been passed by the competent authority and, therefore, the petitioner
shall be free to raise all possible grounds before the appellate authdrity. Hence,

the judgment relied upon is distinguishable on facts.

13.  Learned counsel for the petitioner has also placed reliance upon a
]udgmcnt delivered again by the Division Bench of this court in the case of
M/s Aman Stone Crusher Vs. State of M.P. and another reported in 2014(1)

- JLJ 386 and his contention is that the Mines and Minerals (Development and
Regulation) Act, 1957 provides for curing the defect by Lease Holder and in
the present case Lease Holder has not been granted time to cure the defect
and, therefore, the report submitted by the Collector deserves to be set aside.
In the present case no final order has been passed and at the same time the
matters relating to illegal mining/mining of natural resources, are pending before
the National Green Tribunal, at Bhopal, and therefore the petitioner is not
entitled for any relief arising out of the judgment delivered in the case of M/s
Aman Stone Crusher (supra).

14.  Thelast judgment relied upon by the learned counsel for the petitioner
is in the case of Ram Niwas Sharma Vs. State of M.P. and another: delivered
by the Division Bench of this court in Writ Petition No. 8424/2013 (Gwalior)
dated 05-02-2014 and the contention of the learned counsel for the petitioner
is that again in the aforesaid case as time was not given to the Lease holder to
rectify the defect, the cancellation of the lease was held to be bad in law.

15.  This court has carefully gone through the aforesaid judgment. In the
present case the facts are altogether different. A person who is carrying out
the mining activities is not possessing the Environmental Clearance Certificate
and the matter has been forwarded to the Director for taking a final decision
in the matter. The Director/Competent authority has to take a final call in the
matter and to decide the matter based upon the recommendation of the
Collector.

16. Resultantly, the judgments rehed upon by the learned counsel for the
petitioner are of no help to the petitioner.

17.  Other vital aspect of the case is that mining over various hillocks in the
township of Dewas is being monitored by National Green Triburial, Bhopal.
Various orders have been passed by the National Green Tribunal at Bhopal
and this court is not having an appellate jurisdiction nor jurisdiction under
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article 227 of the Constitution of India to decide the validity/correctness of
the order passed by the National Green Tribunal at Bhopal. In case an order
passed by the National Green Tribunal, at Bhopal is affecting the mining activities
of lease holder, the proper remedy for such-lease holder is to approach the -
apex court or to approach the National Green Tribunal at Bhopal where the
matter is pending ie OA No.140/2013.

18. It is also been brought to the notice of this court by the learned
Government Advocate that large number of hillocks which are in the green
belt in the Dewas township are being razed to ground either by the lease
holders or by carrying out illegal mining activities. Damage which is being
caused to the nature is an irreparable loss.

19. - The apex court in the case of State (NCT of Delhi) Vs. Sanjay reported
in (2014) 9 SCC 772 has held that the natural resources are public property
and national assets. The doctrine of Public Trust extends to natural resources.
. There should be a balance between the conservation of natural resources and
Urban Development. There cannot be any two opinion that natural resources
are the assets of the nation and its citizen. It is the object of all concerned
including the Cenfral Government and State Government to conserve and not
to waste such valuable resources.

20. The apex court in the case of K. Guruprasad Rao Vs. State of
Karnataka and others reported in (2013) 8 SCC 418 in paragraph 95 held
as under :- . )

"95.  The argument of learned counsel for the State and the
private respondents that ban on mining operations/activities in
the Core Zone would adversely impact iron ore supply and
will also cause financial loss to the leaseholders as well as the
State appears quite attractive but, keeping in view larger public
interest and the interest of future generations, we do not think
that this would be a very heavy price to be paid by some
individuals and the State. This Court has often used the
principle of sustainable development to balance the requirement
of development and environmental protection and issued
several directions for protection of natural resources including
air, water, forest, flora and fauna as also wildlife. The Court
has also recognized that the right to development includes the
whole spectrum of civil, cultural, economic, political and social
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21.

process, for the improvement of peoples well being and
realization of their full potential.”
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Similarly, in the case of Sterlite Industries (India) Lid., and others
Vs. Union of India and others reported in (2013) 4 SCC 575 in paragraphs
18 and 40 held as under :-

"18.  Mr. Prakash next submitted that the main ground that
was taken in the writ petitions before the High Court by

'National Trust For Clean Environment was that the Ministry

of Environment and Forests, Government of India, and the
TNPCB had not applied their mind to the nature of the industry
as well as the pollution fall out of the industry of the appellants
and the capacity of the unit of the appellants to handle the
waste without causing adverse impact on the environment as
well as on the people living in the vicinity of the plant. He
submitted that this Court has already held that aright to clean
environment is part of the right to life guaranteed under Article
21 of the Constitution and has explained the precautionary
principle and the principle of sustainable development in
Vellore Citizens Welfare Forum v. Union of India & Ors.
[(1996) 5 SCC 647], Tirupur Dyeing Factory Owners’
Association v. Noyyal River Ayacutdars Protection
Association [(2009) 9 SCC 737) and M.C. Mehtav. Union
of India Ors. [(2009) 6 SCC 142]. He submitted that these
principles, therefore, have to be borne in mind by the authorities
while granting environmental clearance and consent under the
Water Act or the Air Act, but unfortunately both the Ministry
of Environment and Forests, Government of India, and the
TNPCB have ignored these principles.and have gone ahead
and hastily granted environmental clearance and the consent
under the two Acts. He submitted that, in the present case,

the appellants have relied on the Rapid EIA done by Tata
Consultancy Service, but this Rapid EIA was based on the
data which is less than the month’s particulars and is inadequate
for making a proper EIA which must address the issue of the

nature of the manufacturing process, the capacity of the .

manufacturing facility and the quantum of production, the
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‘quantum and nature of pollutants, air, liquid and solid and
handling of the waste. -

40. " This takes us to the argument of Mr. Prakash that had
the Ministry of Environment and Forests, Government of India,
applied its mind fully before granting the environment clearance
and had the TNPCB applied its mind fully to the consents
under the Air Act and the Water Act and considered all possible
environmental repercussions that the plant proposed to be set
up by the appellants would have, the environmental problems
‘now created by the plant of the appellants would have been
prevented. As we have already held, it is for the administrative
and statutory authorities empowered under the law to consider
and grant environmental clearance and the consents to the
appellants for setting up the plant and where no ground for
interference with the decisions of the authorities on well

_recognized principles of judicial review is made out, the High
Court could not interfere with the decisions of the authorities
to grant the environmental clearance or the consents on the
ground that had the authorities made a proper environmental
assessment of the plant, the adverse environmental effects of
the indus'try'could have been prevented. If, however, after the
environmental clearance under the Environment (Protection)
Act, 1986, and the Rules and the notifications issued thereunder
and after the consents granted under the Air Act and the Water
Act, the industry continues to pollute the environment so as to
effect the fundamental right to life under Article 21 of the
Constitution, the High Court could still direct the closure of
the industry by virtue of its powers under Article 21 of the
Constitution if it came to the conclusion that there were no
other remedial measures to ensure that the industry maintains

" the standards of emission and effluent as laid down by law for
safe environment (see M.C. Mehta v. Union of India and
others[(1987) 4 SCC 463] in which this Court directed closure

‘of tanneries pollu'tin_g the waters of Ganga river)."

22.  The apex court in the case of Government of Andhra Pradesh and
others Vs. Obulapuram Mining Company Private Ltd., and others reported
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in (2011) 12 SCC 491 has directed suspension of mining operation, keeping
in view the judgment delivered in the case of M.C. Mehta Vs. Union of India
reported in 2009 (6) SCC 142.

23.  The apex court in the case of M.C. Mehta Vs. Union of India and
others reported in (2002) 12 SCC 118 in paragraphs 46 and 48 held as
under :-

"46.  Further, by 42nd Constitutional Amendment, Article
48-A was inserted in the Constitution in Part IV stipulating
that the State shall endeavour to protect and improve the
environment and to safeguard the forest and wildlife of the
country. Article 51A, inter alia, provides that it shall be the
duty of every citizen of India to protect and improve the natural
environment including forest, lakes, rivers and wildlife and to
have compassion for living creatures. Article 47 which provides
that it shall be the duty of the State to raise the level of nutrition
and the standard of living and to improve public health is also
relevant in this connection. The most vital necessities, namely, _
air, water and soil, having regard to right of life under Article
21 cannot be permitted to be misused and polluted so as to
reduce the quality of life of others. Having regard to the right
of the community at large it is permissible to encourage the

. participation of Amicus Curiae, the appointment of experts -
and the appointments of monitory committees. The approach
of the Court has to be liberal towards ensuring social justice
and protection of human rights. In M.C. Mehta v. Union of
India [(1987) 4 SCC 463], this Court held that life, public
health and ecology has priority over unemployment and loss
of revenue. The definition of 'sustainable development' which
Brundtland gave more than 3 decades back still holds good.
The phrase covers the development that meets the needs of
the present without compromising the ability of the future
generation to meet their own needs. In Narmada Bachao
Andolan v. Union of India & Ors. [(2000) 10 SCC 664],
this Court observed that sustainable development means the :
type or extent of development that can take place and which
can be sustained by nature/ecology with or without mitigation.
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. In these matters, the required standard now is that the risk of
harm to the environment or to human health is to be decided in
public interest, according to a "reasonable person's " test. [See
Chairman Barton : The Status of the Precautionary Principle in

" Australia: (Vol. 22) (1998) (Harv. Envtt. Law Review, p. 509
at p.549-A) as in AP Pollution Control Board vs. Prof. M. V.
Nayuder (Retd) & Ors. [(1999) 2 SCC 718].

48.  Thedevelopment and the protection of environments
are not enemies. If without degrading the environment or
minimising adverse effects thereupon by applying stringent
safeguards, it is possible to carry on development activity
applying the principles of sustainable development, in that
eventuality, the development has to go on because one cannot
lose sight of the need for development of industries, irrigation
resources and power projects etc. including the need to improve
employment opportunities and the generation of revenue. A
balance has to be struck. We may note that to stall fast the
depletion of forest, series of orders have been passed by this
Court in T.N. Godavarman's case regulating the felling of trees
in all the forests in the country. Principle 15 of Rio Conference
of 1992 relating to the applicability of precantionary prmc1ple
which stipulates that where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be:
used as areason for proposing effective measures to prevent
environmental degradation is also required to be kept in view.
In such matters, many a times, the option to be adopted is not
very easy or in a straight jacket. If an activity is allowed to go
ahead, there may be irreparable damage to the environment
-and if it is stopped, there may be irreparable damage to
economic interest. In case of doubt, however, protection of
environment would have precedence over the economic
interest. Precautionary principle requires anticipatory action
to be taken to prevent harm. The harm can be prevented even
on areasonable suspicion. It is not always necessary that there
should be direct evidence of harm to the environment, "

24.  The apex court in the case of T.N. Godavarman Thirumalpad V.
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Union of India and others reported in (2002)'10 SCC 606 in paragraphs- '
19, 20, 24, 31, 32, 34, 35,40, 42 and 43 held as under :- C

*19, Environmental law is an instrument to protect and
improve the environmént and to control or prevent any act or’
omission polluting or likely to pollute the environmet. In view
of the enormous challenges thrown by the industrial revolution,
the legislatures throughout the world are busy in this exercise.
Many have enacted laws long back' and-they are-busy in
remodelling the environmental law. The others have moved
their lawmaking machineries in this direction except the
underdeveloped States who have yet to come in this
wavelength. India was one of those few countries whichpaid
attention right from the ancient times down to the present age
_and ill date, the tailoring of the existing law to suit the changing
conditions is going.on. The problem of law-making and
amending is a difficult task in this arca. There are a variety of
colours of this problem. For example, the industrial revolution
and the evolution of certain cultural and moral values of
humanity and the rural and urban area developments in
agricultural technology, waste, barren or industrial belts;
developed, developing and underdeveloped parts of the lands;
the rich and poor Indians; the population explosion and the
industrial implosion; the people’s increasing awareness and
the decreasing State exchequer; the promises in the political
manifestos and the State’s development action. In this whole
gamut of problems the Tiwari Committee came out with the
data that we have in India “ncarly five hundred environmental
laws” and the Committee pointed out that no systematic study
had been undertaken to evaluate those legislative developments.
Some legal controls and techniques have been adopted by the
legislaturesin the field of Indian environmental laws. Different
legislative controls right from the ancient times, down to the
modern period make interesting reading. Attention has to be
paid to identify the areas of great concern to the legislature;
the techniques adopted to solve those problems; the pollutants
which require continuous exercises; the role of the legislature -
and people’s participation outside. These are some of many
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areas which aftract the attention in the study of history of the
Indian environmental law.

20.  Since time immemorial, natural objects like rivers
enjoyed a high position in the life of the society. They were
considered as goddesses having not only purifying capacity
but also self-purifying ability. Fouling of the water of a river
was considered a sin and it attracted punishments of different
grades which included penance, outcasting, fine etc. The earth
or soil also equally had the same importance, and the ancient
literature provided the means to purify the polluted soil. The
above are some of the many illustrations to support the view
that environmental pollution was controlled rigidly in the ancient
times. It was not an affair limited to an individual or individuals
but the society as a whole accepted its duty to protect the
environment. The “dharma” of environment was to sustain and
ensure progress and welfare of all. The inner urge of the
individuals to follow the set norms of the society, motivated
them to allow the natural objects to remain in the natural state.
Apart from this motivation, there was the fear of punishment.
There were efforts not just to punish the culprit but to balance
the ecosystems. The noteworthy development in this period
was that each individual knew his duty to protect the
environment and he tried to act accordingly. Those aspects
have been highlighted by a learned author C.M. Jariwala in his
article “Changing Dimensions of the Indian Environmental
Law” in the book Law and Environment by P. Leelakrishnan.

24.  Thetide of judicial considerations in environmental
litigation in India symbolizes the anxiety of courts in finding out
appropriate remedies. for environmental maladies. At global
level, the right to live is now recognized as a fundamental right
to an environment adequate for health and well-being of human
beings. [See World Commission on Environment and
Development — Our Common Future (1987).] To
commemorate the tenth anniversary of the Stockholm
Conference, the world community of States assembled in
Nairobi (May 10-18, 1982) to review the action taken on to -
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implement the Stockholm Declaration. It expressed serious
concern about the state of environment worldwide and
recognized the urgent need of intensifying the effort at the
global, regional and national levels to protect and improve it.

31.  Academy Law Review, at pp. 137-38 says that a
recent survey reveals that every day millions of gallons of trade
wastes and effluents are discharged into.the rivers, streams,
lakes and sea etc. Indiscriminate water pollution is a problem
all over the world but is now acute in densely populated
industrial cities. Our country is no exception to this. Air poliution
“has further added to the intensity and extent of the problem.
Every year millions of tons of gaseous and particulate pollutants
are injected into the atmosphere, both through natural
processes and as a direct result of human activity. Scientists
have pointed out that earth’s atmosphere cannot absorb such
" unlimited amount of pollutant materials without undergoing
changes which may be of an adverse nature with respect to
human welfare. Man in order to survive in his planetary home
will have to strike a harmonious balance with nature. There
may be boundless progress scientifically which may ultimately
lead to destruction of man’s valued position in life. The
Constitution has laid the foundation of Articles 48-A and 51-
A for a jurisprudence of environmental protection. Today, the
State and the citizen are under a fundamental obligation to
protect and improve the environment, including forests, lakes,
rivers, wildlifé and_to have compassion forliving creatures.

32. A learned jurist has said, the Rig Veda praises the
beauty of the dawn (usha) and worships nature in all its glory.
And yet today a bath in the Yamuna and Ganga is a sin against
bodily health, not a salvation for the soul — so polluted and
noxious are these “holy” waters now.

“One hospital.bed out of four in the world is occupied
by a patient who is ill because of polluted water.... Provision
of a safe and convenient water supply is the most important
activity that could be undertaken to improve the health of
people living in rural areas of the developing world.” (WHO)
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“Nature never did betray, the heart that loved her.”
(Wordsworth) The anxiety to save the environment manifested
in the Constitution (Forty-second Amendment) Act, 1976 by
the introduction of a specific provision for the first time to
“protect and improve” the environment. Man is nature’s best

-promise and worst enemy. If industry is necessity, pollution

inevitable. Since progress and pollution go together, there can
be no end of progress, and consequently, no escape from
pollution. If industry is a necessary evil, pollution surest
sufferance. Several enactments have been made to combat
pollution. “Pollution” is a noun derived from the transitive verb
“pollute” which means to make foul or unclean, dirty, to make
impure or morally unclean, In Halsbury's Laws of England
(4th Edn., Vol. 38, para 66) “pollution” means the direct or
indirect discharge by man of substances or energy into the

aquatic environment resulting in hazard to human health, harm

to living resources and aquatic ecosystems, damage to amenities
on interference with other legitimate uses of water,

34.  The aesthetic use and the pristine glory cannot be
permitted to be eroded for private, commercial or any other
use unless the courts find it necessary, in good faith, for public

. good and in public interest to encroach upon the said resources,

35.  Itcannot be disputed that no development is possible
without some adverse effect on the ecology and environment,
and the projects of public utility cannot be abandoned and it is
necessary to adjust the interest of the people as well as the
necessity to maintain the environment. A balance has to be
struck between the two interests. Where the commercial
venture or enterprise would bring in results which are far more
useful for the people, difficulty of a small number of people
has to be bypassed. The comparative hardships have to be
balanced and the convenience and benefit to a larger section
of the people has to get primacy over comparatively lesser
hardship.

40.  Sustainable development is essentially a policy and
strategy for continued economic and social development
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without detriment to the environment and natural resources
on the quality of which continued activity and further
development depend. Therefore, while thinking of the
developmental measures the needs of the present and the ability
of the future to meet its own needs and requirements have to
be kept in view. While thinking of the present, the future should
not be forgotten. We owe a duty to future generations and for
a bright today, a bleak tomorrow cannot be countenanced.
We must learn from our experiences of the past to make both
the present and the future brighter. We learn from our
experiences, mistakes from the past, so that they can be
rectified for a better present and the future, It cannot be lost
sight of that while today is yesterday’s tomorrow, it is
tomorrow’s yesterday.

42.  The Union Government framed the National Forest
Policy in 1988. Though the basic objectives are very laudable,
it is sad to note that it has virtually been confined to the papers
containing it, and not much has been done to translate them
into reality. Nevertheless, it reflects the anxiety of the Union
Government to protect and preserve natural forests with a vast
variety of flora and fauna, representing biological diversity and
genetic resources of the country.

43.  Duty is castupon the Government under Article 21 of
the Constitution of India to protect the environment and the
two salutary principles which govern the law of environment
are: (1) the principles of sustainable development, and (ii) the
precautionary principle. It needs to be highlighted that the
Convention on Biological Diversity has been acceded to by
our country and, therefore, it has to implement the same. As
was observed by this Court in Vishaka v. State of
Rajasthan13 in the absence of any inconsistency between the
domestic law and the international conventions, the rule of
judicial construction is that regard must be had to international
conventions and norms even in construing the domestic law. It
is, therefore, necessary for the Government to keep in view
the international obligations while exercising discretionary
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powers under the Conservation Act unless there are compelling
reasons to depart therefrom. "

25.  Keepingin view the aforesaid judgment delivered by the apex court
from time to time illegal mining and un-controlled mining of natural resources
cannot be permitted to be carried out in the State of Madhya Pradesh. As
informed by learned Government Advocate, hillocks are being razed to ground
by lease holders or by illegal mining and, therefore, this court is of the
considered opinion that State/Director Mining should take a final decision in
the matter that too by keeping in mind the various judgments delivered by the
apex court, from time to time.

26.  Learned Government Advocate has also stated that the National Green
Tribunal is justified in restraining the mining activities in respect of various
lease holders functioning in the township of Dewas as well as in the State of
Madhya Pradesh. This court does not have a jurisdiction to stay the order
passed by the National Green Tribunal, but the fact remains that by preserving
and conserving environment we can make a healthy atmosphere to live in for
the generation to come. This is because of the fact that mankind is encroaching
onto the environment at such a rate that various wild landscapes are being
given over to farming, industry, housing, tourism and other hurnan developments.
The future generation too have a right to enjoy the landscape like river, mountain,
lakes, sea, hill, hillocks etc. This court is of the considered opinion that the
petition is a premature petition and the writ petition deserves to be dismissed
and it is accordingly dismissed.

27.  Itis further made clear that in case any adverse order is passed by the
Director Mining/Competent Authority, the petitioner shall be free to prefer an
appeal, in accordance with law. This court does not find any reason to interfere
with the recommendation made by the Collector on 18-02-2013.

28.  Theadmission is accordingly declined with a liberty to the petitioner
to approach the National Green Tribunal to obtain the necessary clarificatory
order and also with a liberty to file an appeal against the final order passed in
the matter.

No order as to costs.
Certified copy as per rules.

Petition dismissed.
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LL.R. [2016] M.P., 1679 - Lo
" WRIT PETITION :

Before Mr. Justice Sanjay Yadav
W.P. No. 5828/2015 (J abalpur), decided on 23 April, 2015

KRISHAN CHANDRA SHARMA & ors. *© - - ...Petitioners
- Vs,
STATEOFM.P. & anr. - S ...Respondents

Service Law - M.P. Pubhc Works Department (Non-Gazetted)
Class III Recruitment and Service Rules 1972 - Dying: cadre -
Petitioners were initially engaged on daily wages between 1989-1993
without following any due process of recruitment - State took a policy
decision to create 342 posts of Sub-Engineers on daily wages as dying
cadre - Petitioners having accepted appointment and having become
member of new service cannot resile and claim that they be given benefit
from initial date of appointment - Earlier -decisions passed without

-considering the aspect of new service are not precedent - Petition

dismissed. . - (Paras 2 & 4)

- B Rfer — 7.9 a;‘afﬁwfurﬁmvr(ammﬁfr)mﬂ‘vﬂﬂﬂfaw
war w1972 — war<Iay @Y — ATAATOl Bt wRHa: fe 39T 9w oad
1989—1903 B Wex Wl @ W, whan sweme R P fear o
— TS A AIEEd Bisk @ w9 A 2f e Iad w Swd B 242 W @
gorq g, e Fofa fomr - frafr R o3 gon 1€ 9491 @ 99w
9 WR I AT qeed) 4% &@ aE v aad 5 9w Prgfa o
afre fafyr 9 @ far wire — <9 Q9 @ gee, W e fry famr aia
frd T} gdadl frofa, qd =g a9 & - wfaer @is]

. " Jitendra Arya, for the petitioners. . _

(Supplied: Paragraph numbers)
| ORDER

SANIAY YADAY, J. :- Heard on admission. |

1. Petitioners, who are Sub-Engineer (Diplbma) in Public Works
Department, Madhya Pradesh, Bhopal, have filed this pe'atlon seekmg direction
1o - . -

@ accord benefit of regularization on the post of Sub-
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Exrigineer from the date of their initial appointment and grant
them all consequential benefits and ¢ount their initial services
for the purposes of pensionary benefits.

()  to grant the pay scale of Rs.5000-8000 from initial
date of appointment as has been granted to one Uma Shankar
Tiwari.

2. Pleadings reveal that the petitioners were initially engaged on daily
wages between the year 1989 to 1993 without following any due process of
recruitment. There were many more like the petitioners wotking on daily wages
and had approached Labour Court for permanent classification. In some:cases,
orders for permanent classification was passed: The State Government in order
to have a uniform policy as is evident from the communication dated 16.7.1997
(Annexure P/3) took a policy decision to create 342 post of Sub-Engineer
(Civil) as dying cadre to accommodate the Sub-Engineers on daily wagers by
causing amendment in Madhya Pradesh Public Works Department (Non-
Gazetted) Class IIl Recruitment and Service Rules, 1972. :

3. Consequently, decision was taken on 13.10.2009 of appointing the
petitioners and the like as Sub-Engineer (Civil) in Revised Pay Scale-PB-2-
Rs.9000-34800 + Grade Pay Rs.3200. '

The order reveals creation of new service. It says -

“fET® 14,/5,/2008 B! qRUIRYT o dao § R 1Y Pl @
aRurer A amtfora WPE war § @ v v @ 9afte
faart w3t & T FHH—YB—22-17 /2008 /W1 /31, Fiie
22/9/2008 ERT W< §% | TEURIT #eh WRW WM Wi forafor
AT, 7T, WIaTe @ AR BHATH—THE-1—19 / 2009 /T / 19,
+ [&1% 8 /9 /2000 BT o o e ¥ =Rifre Infigat @ Prafrdieer
g @® fmior Reamr & 342 wRiPrfie Wi ardier Tg Pt
ot s o Wil v &€ 2, R W s vl wree, e BT
P Y3 HFAH—62 / 412 /-9 /AR, =i 17 /4 / 2009 ERT WeAfY
USH @ T 8 ura el @ aRurem ¥ we ffor faemr
PrfRe R A A R / Refurdr (Rifder) o weawer T
i AT fnTRT SRTOTUf oefrr Sroft et Gor W o Fre—1072
(@Qﬁaﬂﬂ%ﬁ)ﬁmwﬁmﬁwmﬁwmﬁ@qﬁ#mﬁﬁw
B de At 7 B suEE (Refie) @ v W el w9 ®
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YT R °F TR IaTA-PB-2-Rs.9300-34800+Grade
Pay Rs.3200/- § Y199 gRT WAO—90Y W Wgd Fg0g 9w -
afed et ol @ aefiT < af o amfy @ R qﬁzﬁmtﬁﬁm
uRdlen w frgea fsr amar € L

- The order also lays down terms and conditions.

4, The petltloners since accepted the appomtment and having become
the member of new service cannot now resile and claim that they be given
benefit from initial date of appointment. Because initial appointment of the
petitioner were not on any post or service as would create any right in them to
claim a lien. The orders passed in W.P. No.17955/2012 (Thakur Prasad
Dwivedi v State of M.P.) decided on 30.10.2012, W.P. No.16567/2014
(Rajesh Kumar Saxena v State of M.P.) decided on 5.11.2014, W.P.
No.18051/2014 (Vipin Gupta v State of M.P.) decided on 24.11.2014 and
W.P. No.12150/2009 decided on 23.4.2010, does not take into consideration
the aspect of creation of new service vide order-dated 13.10.2009 and are
thus not precedent as would entail any benefit to the petitioners.

. Considered thus, since no relief can be granted to the petitioners,
petition fails and is dismissed. No eosts.

Petition dismissed.

LL.R. [2016] M.P., 1681
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 18294/2011 (Jabalpur) decided on 29 April, 2015

SUDHIRKAMAL ' ....Petitioner
Vs. . .
M.P.PX.V.V.CO. LTD. & ors. ' ...Respondents

Civil Services (Classification, Control and Appeal) Rules, M.P
1966, Rule 9 and Fundamental Rules, Rule 54 B - Suspension - Petitioner
was placed under suspension in contemplation of departmental enquiry -
Departmental enquiry culminated in imposition of penalty of Censure -
Périod of suspension was directed to be treated in service for all purposes
but the allowances were confined to suspension allowance - Suspension
should have been held unjustified as the employee was inflicted with penalty
of "Censure" and if suspension is treated to be justified, then such



1682  Sudhir Kamal Vs. M.P. PK.V.V. Co. Ltd. LL.R.[2016]M.P.

employee is subjected to loss of wages - Technically it may not be double
jeopardy but certainly effects the wages of employee - Impugned order
set aside. (Paras 12 & 13)

Rifaer War (@fTeve, Hyaor giv adfia) (39, 9.9 1966, 197 9
vq gorya P R s4 & — Paas — faarfe ofg & femrd @
# <k Il @ Preifye v T - gRfr 9 wie @ sitrivor &
1o fmmia sife ward g3 — fraee amfr 7 aaed gaie @ fag dar
Fafer 7 WM #g PR fFar T, Wy awt ® e saf © g
d& € difta var Tar - Preiew $ sgfa afafeiRa fear s afeg
o, T FHEN W gRfyer @) o afrRifta @ 1 off T afe
fragT &t <aEifad 81 AT WY 99 999 SHART B ddT @1 81f e
R — TENH BT ¥ T € I < wae T 7, Wy Fif¥Ed w7}
g Hdary @ 99 B wHIAG oYar & — e ek U |

Varun Kumar, for the petitioner.
Sankalp Kochar, for the respondents.

(Supplied: Paragraph numbers)
ORDER
Sansay Yapav, J. ;- Heard.

2. While challenging the order dated 22.02.2011 and 07.09.2011,
petitioner has confined his challenge only to the decision whereby the
suspension of the petitioner for the period from 29.03.2004 to 26.04.2007 as
suspension.

3. Relevant fact briefly are that while working as Executive Engineer
(TBPS), Madhya Pradesh Poorva Kshetra Vidyut Vitran Company Limited,
petitioner, in contemplation of a departmental enquiry was placed under
. suspension on 29.03.2004. Charge sheet was issued on 26.07.2004. That,
during pendency of departmental enquiry the suspension was revoked on
26.04.2007. The departmental enquiry culminated in punishment of “censure”
vide order dated 29.01.2011. By separate order dated 22.02.2011, the period
of suspension was treated as suspension - “#it YR B#el T T @41
fug) @ freed aafr 3 Fafdfero @ 969y ¥ faRwr ot fomr @ fe
freia araftr & a=g Tt waIor Bg SareTe A S fbeg Fefas saf @ aaw
T B! fdeE 9t 9@ T @ Wi Sfid 87 | An appeal against this order
met with a rejection order dated 07.09.2011.
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4, The order has been questioned on the anvil of Fundamental Rules 54
B That the suspension proceeding with a departmental enquiry culminating in
aminor penalty cannot be justified.

5. The respondents, however, justify the impugned order.
6. Considered the rival submissions.

7. Fundamental Rules 54 B. Sub-rules (1), (3) and (8) of FR 54 B are
relevant in the context. These sub rules stipulate:

“F.R. 54-B. (1) When a Government servant who has been
suspended is re-instated or would have been so re-instated
but for his retirement on superannuation while under
_suspension, the authority competent to order re-instatement
shall consider and make specific erder-

(a) regarding the pay and allowances to be paid to the
Government servant for the period of suspension ending with
re-instatement or the date of his retirement on superannuation,
as the case may be, and

(b) whether or not the said period shall be treated as a period
spent on duty.

(3) Where the authority competent to order re-instatement is
of the opinion that the suspension was wholly UIl_]llStlﬁed the
Government servant shall subject to the provisions of sub-
rule (8), be paid the full pay and allowances to which he would
have been entitled had he not been suspended:

Provided that where such authority is of the opinion that the
termination of the proceedings instituted against the Government
servant had been delayed due to reason directly attributable
to the Government servant it may, after giving him an
opportunity to make his representation [within 60 days from
the date on which the communication in this regard is served
in him and after considering the representation, if any, submitted
by him direct, for reasons to be recorded in writing that the
Government servant shall be paid for the period of such delay
only such amount (not being the whole) of such pay and



1684  Sudhir Kamal Vs. M.P. PX.V.V. Co. Ltd. LL.R.[2016]M.P.
allowances as it may determine.

(8) The payment of allowances under sub- rule (2), sub-rule
(3) or sub-rule (5), shall be subject to all other conditions under
which such allowances are admissible.

8. Sub-Rule (1) obligates the competent authority in case where
Government servant who was suspended is reinstated to make a specific order
(i) regarding pay and allowances to be paid to Government servant for the
period of suspension ending with reinstatement (ii) whether or not the said
period shall be treated as a period spent on duty. The decision to be taken
under sub-rule (1) is bridled with the decision required to be taken under sub-
rule (3), i.e., where the suspension is held to be wholly unjustified, then the
government servant is entitled for full pay and allowance subject to provisions
of sub-rule (8). In other words even executive instructions issued to that
effect will hold the field when it comes to payment of full pay and allowances.
Whereas sub-rule (1) and sub-rule (3) makes a provision regarding pay and
allowances to be paid in the events mentioned therein. Sub-rule 8 provides
for payment of allowances contains under which such allowances are payable.

9. However, in a case where the suspension is held to be wholly justified,
an employee will not be benefited of sub-rule (3) and sub-rule (8) of FR 54
B. Insuch circumstances, the petitioner is not benefited.

10.  Sub-rule(3)of F.R. 54-B cast the discretion in the competent authority
to form an opinion whether the suspension of a government servant is wholly
unjustified.

1I.  Question is as to whether in the case at hand wherein the petitioner
_who having been inflicted with penalty of “censure”, the suspension cannot be
said to be justified. Indisputably, suspension of the petitioner is under Rule 9
of M.P. Civil Services (Classification, Control & Appeal) Rules, 1966 (for
brevity 'the Rules of 1966") and is in the event of contemplated/pending
departmental enquiry; wherein, a criminal offence is under investigation, inquiry
or trial. It is also clear from the Rules that suspension is not a penalty under
the Rules of 1966. '

. 12. Inthe present case the petitioner has been placed under suspension in
contemplation of a departmental enquiry and during pendency whereof his
suspension has been revoked. The departmental enquiry initiated against the
petitioner resulted in inflicting of penalty of “censure” which is a minor penalty.
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Thus the charges were not grave enough which could have led to inflicting of
any other penalty than “censure”. In such circumstances incumbent it would
have been upon the competent Authority to have hold that the suspension
was not justified because in respect of an employee who is inflicted with a
penalty of “censure”, if the suspension is treated to be justified then such
employee is subjected to loss of wages for the period he was under suspension.
Though technically it may not be a dual jeopardy but it certainly effects the
pay of the incumbent.

13.  Considered thus and when the impugned order is tested on the anvil
of the analysis above cannot be given the stamp of approval. In view whereof,,
the impugned order of treating the suspension period from 29.03.2004 to
26.04.2007 is quashed, Respondents are directed to treat the entire period
as service period because in the case at hand the period of suspension was
wholly unjustified. Let dues be settled within a period of three months from
the date of communication of this order.

Petition is allowed to the extent above, There shall be no costs.
Order accordingly.

LL.R. [2016] M.P., 1685
WRIT PETITION
. Before Mr. Justice Prakash Shrivastava
W.P.No. 339/2015 (Indore) decided on 3 August, 2015

RUPINDER SINGH ANAND _ ...Petitioner
Vs.
SMT. GAJINDER PAL KAUR ANAND & ors. ....Respondents

Succession Act, Indian (39 of 1925), Sections 57(b) & 213(1) -
Admissibility of Will/Codicil in evidence in Trial Court without obtaining
the letter of administration/probate - Held - Trial Court is competent
to consider the "Wills" in question in respect of the properties for
which no probate or letter of administration is reqiired.  (Para 16)

TSIV ATy, IS (1925 HT 39}, T 57(1) T 213 (1) —
T 9=H /utde e fed faar famer <aea @ ama aer &
T /Bl 1 & TEAAT ~ afafeiRa — ) wfaat e fag
B ide s gy oF aifer d @, @ Wi Ay caefiat
R far v 3 fawr ~mrey wam ) \
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Cases referred:

1999(1) MPIJR 352, (2001) 4 SCC 325, 0 S.A. Nos. 397 & 398 of
2010 decided on 12.1.2011 (Madras High Court), AIR 1927 Madras 1054
: (Full- Bench}, AIR 2001 KERALA 184, 2011(1)MPLJ 646, 1929 Privy
Councll 283, (2007) 7 SCC 183, (2008) 7 SCC 695 (2010) 9 SCC385.

-S.R. Saraf with Vnay Saraf, for the petitioner.
B.L. Pavecha with Nitin Phadke, for the respondent No. 1
. M.L. Agrawal with Rav: Shukla, for the respondents No. 2 & 3.

., _ORDER

" PRAKASH SIIRIVASTAVA, J. := This writ petition under Artlcle 227 of
the Constitution of India is at the instance of the plaintiffin the suit challénging
the order of the trial Court dated 12.12.2014 whereby the petitioner's objection
in respect of the admissibility of the wﬂl/codlcll dated 28.6.2003 and 4.1.2008
has been rejected.

2 In brief, the petitioner has filed the suit for declaration and partition
raising the plea that the petitioner's father Late Shri Jagjit Singh Ji Anand had
died on 23.4.2008. the respondents No.1 to 3 had filed the written statements
contending that Shri Jagjit Singh Ji Anand had executed the will dated
28.6.2003 and codicil.dated 4.1.2008. At the stage of cross-examining the
plaintiff, the will and codicil dated 28.6.2003 and 4.1.2008 respectively was
sought to be producéd by the respondents No.1 to 3. The objection was
raised by the petitioner about admissibility of the will and codicil without
obtaining the letter of administration/probate, and objection has been rejected
by the trial Court by the impugned order.

3.. . - Learned counse] appearing for the petitioner submits that since some

-of the properties mentioned.in the will and codicil are situated in'Mumbat,
therefore in terms of Section 57(b) and 213(1) of the Indian Succession Act,
the letter of probate is necessary without which, the w111 and codicil cannot be
adrmtted m evidence. .- ;e -

4. . Learned counsel for the respondents have siapported the impugned
order and-have snbmitted that except three, all other properties mentioned in
the will/codicil are situated in Indore and Delhi and therefore, in respect of
those properties no probate is required. . . . , .
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5 I have heard the learned counsel for the parties and perused the record.

6. It is undisputed that the will dated 28.6.2003 and codicil dated
4.1.2008 were executed by Late Shri Jagjit Singh Anand at Indore. Some of
the properties covered by the will/codicil are located at Mumbai whereas the
other properties are located at Indore and Dethi. No probate or letter of
administration has been obtained in respect of will/codicil by the parties. Section
57 of the Indian Succession Act, in the Part VI Testamentary Succession,
provides for application of certain provisions of Partto a class of Wills made
by Hindus and reads as under :-

«57, Application of certain provisions of Parttoa

class of Wills made by Hindus, etc.- The provisions of this

_Part which are set out in Schedule ITI shall, subject to the
restrictions and modifications specified therein, apply-

(a) toall Willsand codicils made by any Hindu, Buddhist,

Sikh or Jaina on or after the first day of September, 1870, -

within the territories which at the said date were subject to the

Lieutenant-Governor of Bengal or within the local limits of the

ordinary original civil jurisdiction of the High Courts of
~ Judicature at Madras and Bombay;and | -

(b) to all such Wills and codicils made outside those
territories and limits so far as relates to immovable property
situate within those territories or limits; [and

(c) to all Wills and codicils made by any Hindu, Buddhist., y
Sikh or Jain on or after the first day of January, 1927, to which
those provisions are not applied by clauses (a) and (b):] ’

_ Provided that marriage shall not revoke any such Will
or codicil.” ‘

7. Section 213 of the Act relates to the establishment of the right as
executor or legatee and provides as under :-

%213. Right as executor or legatee when
established.-(1) No right as executor or legatee can be
established in any Court of Justice, unless a Court of competent
jurisdiction in [India] has granted probate of the Will or witha
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. copy of an authenticated copy of the Will annexed. |

[(2) This section shall not apply in the case of Wills
made by Muhammadans [or Indian Christians], and shall only

- apply-

" (i)inthe case of Wills made by any Hindu, Buddhist,
Sikh or Jaina where such Wills are of the classes specified in
_clause (a) and (b) of Section 57: and -

(ii} in the case of Wills made by any Parsi dying, after
the commencement of the Indian Succession (Amendment) Act,
1962 (16 0f 1962), where such Wills are made within the local
limits of the [ordinary original civil Jurisdiction] of the High
Courts at Calcutta, Madras and Bombay, and where such Wills
are made outside those limits, in so far as they relate to
immovable property situated within those limits.]”

8. . Intermsof Section 213(2) the probate or letter of administration is
required in case of wills made by Hindu, where such wills are covered by
Section 57(a) and (b), meaning thereby probate is required if such a will is
made at or property is situated within the territories subjected to lieutenant
Governor of Bengal on the relevant date or within the local limits of original
civil jurisdiction of Madras and Bombay High Court.

© 9. In the present case, undisputedly the will and codicil have been signed
at Indore outside the local limits of Hi gh Court at Calcutta, Madras and
Bombay. So far as the properties which are situated at Indore are concerned,
in respect of those properties no probate or letter of administration is required.
Itis the settled position in law that if the will is not executed within the territory
mentioned in clause (a) of Section 57 or will does not relate to the property
~ situated within the territory mentioned in clause () of Section 57, the provision
of sub-section 1 of Section 213 are not attracted and the probate or letter of
administration is not required. [See: Phool Singh and two others Vs. Smt. -
Kosa Bai and two others, reported in 1999(I) MPJR 352]. The Supreme
Court in the matter of Clarence Pais and others V. Union.of India, reported
in (2001) 4 SCC 325 has settled thata probate is not required to be obtained
by a Hindu in respect of a will made outside the territories mentioned in Section
57 and 213 of the Act or regarding the immovable properties situated outside
those territories. In this regard, the Supreme.Court has held that :-
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“6.  The scopeof Section 213(1) of the Act is that
it prohibits recognition of rights as an executor or legatee under
a will without production of probate and sets down a rule of
evidence and forms really a part of procedural requirement of
the law of forum. Section 213(2) of the Act indicates that its
applicability is limited to cases of persons mentioned therein.
Certain aspects will have to be borne in mind to understand
the exact scope of this section. The bar that is imposed by this
section is only inrespect of the establishment of the right as an
executor or legatee and not in respect of the establishment of
the right in any other capacity. The section does not prohibit
the will being looked into for purposes other than those
mentioned in the section. The bar to the establishment of the
right is only for its establishment in a court of justice and not
its being referred to in other proceedings before administrative
or other tribunals. The section is a bar to everyone claiming
under a will, whether as a plaintiff or defendant, if no probate
or létters of administration are granted. The effect of Section
213(2) of the Act is that the requirement of probate or other
representation mentioned. in subsection (1) for the purpose of
establishing the right as an executor or legatee in a court is
made inapplicable in case of a will made by Muhammadans
and in the case of wills coming under Section 57(c) of the Act.
Section 57(c) of the Act applies to all wills and codicils made
by any Hindu, Budhhist, Sikh or Jaina, on or after the first day
of January, 1927 which does not relate to immovable property
situate within the territory formerly subject to the Lieutenant
Governor of Bengal or within the local limits of the ordinary
civil jurisdiction of the High Courts of Judicature at Madras
and Bombay, or in respect of property within those territories.
No probate is necessary in the case of wills by Muhammadans.
Now by the Indian Succession (Amendment) Act, 1962, the
section has been made applicable to wills by Parsis dying after
the commencement of the 1962 Act. A combined reading of
Sections 213 and 57 of the Act would show that where the
parties to the will are Hindus or the properties in dispute are
not in territories falling under Section 57(a) and (b), sub-section
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(2) of Section 213 of the Act applies and subsection (1) has

. no application. As a consequence, a probate will not be
required to be obtained by a Hindu in respect of a will made
outside those territories or regarding the immovable properties
situate outside those territories. The result is that the contention
put forth on behalf of the petitioners that Section 213(1) of the
Actis applicable only to Christians and not to any other religion
is not correct.”

10.  The aforesaid judgment also makes it clear that not only-in respect of
the properties of Hindus for which a will is made outside the areas mentioned
in Section 57 and 213 but also regarding the immovable properties situated
outside those territories, no probate is required.

I1.  In the present case counsel for the respondents No.I to 3 have
categorically stated béfore this Court that on the basis of the will/codicil in
question; the respondents want to establish their claim only in respect of property
situated at Indore and Delhi for which no probate is required and not in respect
of the property situated at Mumbai therefore, in terms of the aforesaid
judgments also since the properties at Indore and Delhi for which the
respondents are raising their claim the objection relating to obtaining the probate
of the will in respect of those properties cannot be accepted.

12. Learned counsel for the petitioner has placed reliance upon the
judgment of the Madras High Court dated 12.1.2011 passed in O.S.A.
Nos.397 & 398 of 2010 in the matter of G Ganesan Vs. P. Sundari, Full
Bench judgment of the Madras High Court in the matter of Ganshamdoss
Narayandoss Vs. Gulab Bi Baireported in AIR 1927 Madras 1054 and the
judgment of Kerala High Court in the matter of Cherichi Vs. Ittianam and
others reported in AIR 2001 KERALA 184 but these judgment are
distinguishable on their own facts since in those matters the wills and the
properties were covered by Section 57 and 213 of the Act.

13.  This very issue between the same parties in the present civil suit had
come up before this Court at earlier occasion while deciding the appeal arising
out out (sic:of) the order of temporary injunction passed by the court below
and this Court in the matter of Rupinder Singh Anand Vs. Gajinder Pal
Kaur and others reported in 2011(1) MPLJ 646 after examining the aforesaid
issue, had held as under :- '
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“19. So far as legal question which has been raised by
the appellant to the effect that no right can be claimed by the
respondent Nos. 1 to 3 in the properties left by deceased
Jagjit Singh Anand on the basis of Will and codicil asno probate
has been obtained which is mandatory requirement of law is
concerned, in all the cases cited hereinabove either the
properties under the Will are situated in the ordinarily civil
jurisdiction of the High Courts of Judicature at Madras and
Bombay or in the jurisdiction of M.P. In none of the cases
properties were situated at both the places. While in the case

- in hand most of the properties are situated in M.P. and only
some of the properties are situated at Delhi and within the
local limits ofthe ordinary original civil jurisdiction of High
Court of judicature at Mumbai. Thus on facts all the case laws
submitted are distinguishable. However, suffice to say that both
the parties has placed reliarice on a decision of Hon'ble Apex
Court in the matter of Clarence Pais (supra) wherein Hon'ble
Apex Court observed that a combined reading of section 213
and 57 of the Act would show that where the parties to the -
Will are Hindus.or the properties in dispute are not in territories
falling under section 57(a) and (b), sub-section (2) of Section
213 of the Act applies.and sub-section (1) has no application. .
As a consequence, a probate will not be required to be -
obtained by a Hindu in respect of a Will. made outside those - -
territories or covering the immovable properties situated.
outside those territories. In view of this, prima facie it can ..
safely be said that while detiding the'application under Order
XXXIX, Rule 1 and 2 of Civil Procedure Code the registered

" Will ‘and codicil cannot be 1gn0red only because it is_

) unprobated ?

14.. At another occasion this very issue between the same partles in the
same suit had come up before this Court in W.P. No.12474/2010.against the
order of the trial Court rejecting the petitioner's application under Order 6
Rule 16 of thie CPC in respect of the alléged will and codicil. This Court while
dlsmlssmg the wrlt petmon by order dated 20.5. 201 1 had held asunder:-

*18. The dec131ons clted by ShrlA K. Sethi, lea.rned
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Senior Counsel are in relation to probate proceeding where
either probate is to be granted or letter of administration are
to be given to an applicant having an interest in the estate of
the deceased. The circumstances in the present suit wherein a
person dies intestate are, however, different. The learned trial
Court has correctly indicated that the dispute between the
parties relating to the title of the deceased in respect of his
properties which are situated in M.P. and Delhi, can be gone
into and that there is no bar to a Court determining the same
and if in the later stage it is found that administrator has not
been appointed in respect of the three properties which are
situated at Bombay, then the question regarding striking out of
the defence of the defendants can be considered is just and
proper.”

Therefore, at earlier occasion also this Court has held against the
petmoner inregard to this issue.

15.  Itisalso the settled position in law that the doctrine of severability
applies to the wills. Section 87 of the Act provides that the testator's intention
to be effectuated as far as possible and it is not to be set aside because it
cannot be given effect to the full extent. This proposition is also supported by
the judgment of the Privi Council in the matter of Raghunath Prasad Singh
and another Vs. Deputy Commissioner, Partabgarh and others reported
in 1929 Privy Council 283 judgment of the Supreme Court in the matter of
Bajrang Factory Ltd. and Another Vs. University of Calcutta and others
reported in (2007) 7 SCC 183 and in the matter of Anil Kak Vs. Kumari
Sharada Raje and others reported in (2008) 7 SCC 695.

16.  Thus,Iam ofthe opinion that the trial Court is competent to consider
the wills in question in respect of the properties which are situated at Indore
and Detlhi for which no probate or letter of administration is required. Hence
the trial Court has not committed any patent illegality in rejecting the petitioner's
objection inrespect of the admissibility of the will.

17.  Evenotherwise, the Supreme Court in the matter of Jai Singh and
others Vs. Municipal Corporation of Delhi and Another reported in 2010(9)
SCC 385 while considering the scope of interference under Article 227 of the
Constitution, has held that the jurisdiction under Article 227 cannot be
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exercised to correct all errors of judgment of a court, or tribunal acting within
the limits of its jurisdiction. Correctional jurisdiction can be exercised in cases
where orders have been passed in grave dereliction of duty or in flagrant
abuse of fundamental principles of law or justice.

18.  The writ petition is accordingly dismissed. _
Petition dismissed.
"LL.R. [2016] M.P., 1693
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar Chief Justice & -

Mpr. Justice Sanjay Yaday
~ W.P. No. 4186/2004 (Jabalpur) decided on 14 October, 2015

CENTAUTO AUTOMOTIVES PRIVATE LIMITED (M/S) ... Petitioner
Vs.

UNION BANK OF INDIA & ors. ...Respondents

A. Constitution - Article 226 - Territorial Jurisdiction -
Property situated at Raipur - Order under challenge is passed by D.R.T,,
Jabalpur - As part of cause of action arose within the jurisdiction of High
Court of Madhya Pradesh, writ petition is maintainable. (Para 10)

z. GRErT — Jq8T 226 — @ Fferear — il wAgR
A feora — gAY far war aw =1 el aifrever, SEegR gRT wila
feoar T — Ff A BT T FW AAUIW S WAET B AfRrHRar
@ FHara 9= gan 2, Re wmfysr vwefig @

B. Income Tax Act (43 of 1961) - Rule 53 of Schedule II -
Contents of Proclamation - Reserve Price of Property put for auction -
Hearing of debtor - There is no requirement of giving opportunity to the
debtor before valuation is made and reserve price is fixed or to consider
the alternate valuation filed at the instance of debtor. (Para 13)

. HTADY HETI7 (1961 BT 43) — FqF U F71 497 53 —
gewiyo @t fRgavg — farf 3g v o duRe w7 anfim 1w —
HI H G T — eiea frd ot 9 anfEa 3o e e o=
a%q\a'azvﬁaﬁmﬁmmmmwacﬂﬁa?mawmﬁm
P W fER fea 9 sdfea & @)
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(2005) 10 SCC 134, AIR 2012 SC 2288.

Satish Agrawal, for the petitioner.

A.C. Thakur. for the respondent No. 1.

Anil Khare with H.S. Chhabra, for the respondent No. 5.
Sankalp Kochar, for the respondent No. 6.

JUDGMENT

The Judgment of the Court was delivered by :
A.M. KHANWILKAR, C.J. :- This petition filed under Article 226 of the
Constitution of India takes exception to the order passed by the Debts
Recovery Appellate Tribunal (hereinafter referred to as “Appellate Tribunal™)
dated 08.10.2004 (Annexure-P/1), as also by the Debts Recovery Tribunal
(hereinafter referred to “Tribunal”) dated 12.03.2004 (Annexure-P/3) and of
the Recovery Officer dated 12.01.2004 (Annexure-P/2). The petitioner by
amending the petition has asked for further appropriate writ or direction in
relation to the order dated 28.10.2004 passed by the Recovery Officer in
0.A. Execution No.14/2002.

2. Briefly stated, the petitioner is aCertificated Debtor. For recovering
‘the amount from the petitioner, the Recovery Officer issued a public auction
notice dated 15.11.2003, which was published on 10.12.2003 in the local
newspapers. The auction notice refers to four properties, which were ordered
to be sold in auction. Out of that, only two propertles are situated at Raipur
(State of Chhattisgarh) and were made subject matter of objection filed by
the petitioner regarding valuation thereof. From the objection filed by the
petitioner, essentially, two points can be discerned. Firstly, that the properties
were not properly valued and; secondly; the teserve price mentioned in the
auction notice in respect of the said properties were based on valuation report
of year 2002, which according to the petitioner, could not have been made
the basis for determining the reserve price. This objection was considered by
the Recovery Officer and has been answered as follows:-
“oapRoT % T TRl @ @l B g T ud wad) e e @
et o oy | e YT Hufer § fRRER 8 seEr wE 8
el B P A W= 3 S ARE aifew = e, defad
ferRriraTt T T W faran T & e gwardst! @ g o
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s & St el @ oriard) @ g 4 Rt areer @ s
fopa ST U9 39 B GU@ W AT uiRa foar S |

Al ol 3 e gET Fufkr! 9t geaiea Rute A
T, qRITHE! R FRAGR WA P & W B I Gelin WA B
o o3 ) e o & S g8 weRfa awan © & Haferal @1 geaie
* g Yo gRT URGT TRdie < Pl 3 8 W B A S 9 e
Rufe 1 af & afte yRE o TEie @ ey H e | faur
R ST SMTaeaes 2, Hie el a1 fie 13.01.04 FEIRG € 8k
TR & U See fERer 3y Wi T § God: § SNad @
YR R 39 Frepd W ugan g & fR&Als 13.01.2003 @1 wxenfag femh
ST 5 g € ) en o 3 e olifte e 8, o v
ﬁﬁhmﬁmwm%%ﬁwmﬁaﬂaqwéﬁm
shamell Y IRT TN THA & | )

- gEFaT § wiie i € Rwa B Rffyeae dad sdad 2 e

. Yol fadid 22.01.04 ) U9 & (”

3. Against this decision, the petitioner carried the matter before the Debts
‘Recovery Tribunal raising diverse pleas — firstly, that the valuation of the
properties in question was not correct. Secondly, the same was based on
valuation report of year 2002. Thirdly, the Recovery Officer was obliged to
decide the objections taken by the petitioner, infer alia, non-compliance of
Rule 53 of Schedule-1I of the Income Tax Act, 1962 (for brevity “Income
Tax Act”) before proceeding with the auction procéss. Further, the Recovery
Officer overlooked the formation of cartel by the participants during the
auction. The Recovery Officer did not apply his mind and failed to stop the
auction process in spite of such illegal activities and instead hastened the
process within two minutes. The actual value of the properties was much.
more than the price offered during the auction. The Bank would be the looser
- because of less amount recovered in the auction process. The petltloner
made an offer before the Debts Recovery Tribunal that he-would bear the
expenditure incurred by the Bank for putting the propertlcs to re-auction, if
the sale was to be cancelled. The auction proceedmgs were in violation of
principles of natural justice. .

4. “These contentions were refuted by the Bank firstly on the ground that
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the remedy of appeal against the order of Recovery Officér was pre mature.
In that, the objection taken by the petitioner about the valuation of the
properties was still undecided and pending for adjudication before the
Recovery Officer. That the petitioner would get opportunity to apply for setting
aside the auction sale under Rule 60 of Schedule-II of the Income Tax Act.
Further, the petitioner has not disclosed all the material and relevant facts.
" The valuation report obtained by the Bank was from an approved Valuer, As
the State of Chhattisgarh was established w.e.f. 01.11.2000 and Ralpur was
notified as the State Capital, there was spurt in the property price in Raipur.
This was taken into account while fixing the reserve price and during the auction.
It was contended on behalf of the Bank that the valuation certificate obtained
by the petitioner from Pilliwar was incorrect. Infact, said Pilliwar was earlier
in the panel of respondent-Bank, but, due to his bad reputation, no work was
entrusted to him and the process to remove him from the panel of Bank
approved valuers was in progress. The Bank contended that as the auction
sale was fixed for 13.01.2004, no fault can be found with the view taken by
the Recovery Officer to defer the consideration of objection regarding valuation
of the properties, keeping in mind that the petitioner had approached only at
the eleventh hour with the said objection (as objection was filed on 4.1.2004 °
before the Recovery Officer, though the auction notice was notified for
13.01.2004 and order of the Recovery Officer to auction the suit properties
was passed on 15.11.2003). The attempt of the petitioner was to interdict the
auction process and for which reason, had also issued a press note to create
confusion. The petitioner tried his best to obstruct the auction sale. Notably,
contended the Bank that the Recovery Officer gave full opportunity to the
petitioner including to participate in the auction sale. The petitioner did not
avail of the said opportunity or to offer higher price; and he was not ready to
pay amount to the Bank as per the valuation report (as mentioned in valuation
report relied by the petitioner) or 20% more than the auction price: 'Only then
the Bank would have considered his request to set aside the auction sale.

5. After considering the rival contentions, the Debts Recovery Tribunal
formulated onty one issue for consideration - as to whether the order passed
by the Recovery Officer dated 12.01.2004 was liable to be set aside. The
Tribunal then proceeded to examine the matter in the context of the said issue
for consideration. The Tribunal in paragraph 8 found that the valuation report
of the Bank prepared in the year 2002 cannot be said to be on the lower side
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considering the fact that the Staté of Chhattisgarh was established on
01.11.2000. In paragraph 9 of the judgment, the Tribunal then considered the
reasons why the reserve price for the concerned properties was fixed and
found that the approach of the Bank in that behalf was correct. In paragraph
10 of the judgment, the Tribunal found that there may be several factors that
would weigh with the bidders to bid Iow or high price fora particular property
and in the absence of any material about the nexus between the officials involved
in the bid and the purchasers, the allegation of the petitioner that particular
property could have fetched more price, must be discarded as baseless and
without any substance. In paragraph 11, the Tribunal then proceeded to
consider the objection of the petitioner about the non-compliance of procedure
stipulated in Rule 53, in the context of the fact that the reserve price was fixed
by the Bank on the basis of valuation report of 2002. The Tribunal found that
the petitioner did not file any valnation report of his own prior to issuance of
auction proclamation, for which no infirmity can be found:with the auction
process in question merely because of fixing of reserve price on the basis of
valuation report of 2002, The Tribunal also considered the grievance of the
petitioner about the formation of cartel and rejected the same since the auction
was an open auction and was done in the presence of the petitioner. The
Tribunal held that auction proceedings were conducted in accordance with
the Rules and established procedure. The Tribunal also recorded the offer
given by the respondent-Bank that, ifthe petitioner is still interested in getting
the sale set aside, is free to pay the amount as per the petitioner’s valuation
report of Shri Pilliwar or 20% over and above the auction price. The petitioner,
however, did not consent to that offer as well. Nevertheless, the Recovery
Officer deferred the consideration of objection regarding valuation and for
which reason, no fault can be found with that approach of the Recovery Officer.
The Tribunal in pagaraph 12 of the judgment reiterated the position that the
objection regarding correct valuation of the properties can still be considered
by the Recovery Officer, which has been kept open. The Tribunal noted that
the petitioner was not ready to get that objection decided before confirmation
of sale as per Rule 60 of Schedule-II of the Income Tax Act. The Tribunal,
thus, concluded that the appeal preferred by the petitioner wis pre mature
and dismissed the same being devoid of merits. The Tribunal has directed the
Recovery Officer to dispose of the objections preferred by the petitioner
without being influenced by the observations made in its judgment dated

~
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6. Although, tﬁc Tribunal kiept all the issues open, the petitioner still
approached the Debts  Recovery Appellate Tribunal. The pleas taken before
the Tribunal and the objection before the Recovery Officer were reiterated by
the petitioner even before the Appellate Tribunal. No other contention can be
discerned from the judgment of the Appellate Tribunal. The Bank resisted the
appeal on the same grounds and more particularly, because the appeal was
pre mature - as the objection regarding proper valuation of the properties
was yet to be adjudicated by the Recovery Officer and would be available to
the petitioner before confirmation of sale. The Appellate Tribunal once again
considered those points and has reiterated the opinion of the Tribunal and of
the Recovery Officer. Leaving all questions regarding the said objection open,
the appeal preferred by the petitioner came to be dismissed. The Appellate
Tribunal also noted about the unwillingness of the.petitioner to avail the offer
given by the respondent-Bank and observed that the petitioner was indulging
in dilatory tactics. Against these concurrent decisions, the present writ petition
has been filed.

7. Although diverse grounds have been raised in the writ petition, during
‘the arguments learned counsel for the petitioner confined to only two points.
The first contention is that the petitioner was not given prior notice before the
reserve price was fixed by the respondent-Bank in respect of the suit
properties. That entailed in infraction of Rule 53 of the Income Tax Act. The
second contention raised is again reiteration of ground taken in the objection
filed before the Recovery Officer. In that, the valuation of the suit properties
was not correct. Further, the reserve price was erroneously fixed on the basis
of valuation report obtained by the respondent-Bank in the year 2002 though
the auction was to be held on 13.01.2004.

8. The respondent-Bank has opposed this writ petition. Preliminary
objection regarding the jurisdiction of Madhya Pradesh ngh Court has been
raised on the ground that the suit properties are situated in the State of
Chhattisgarh and also the Debts Recovery Appellate Tnbunal which decided
the appeal by the impugned judgment is at Allahabad (State of Uttar Pradesh).

On merits, the respondent-Bank has reiterated the arguments, as were
canvassed before the Recovery Officer and upto the Appellate Tribunal - qua
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the objection of correct valuation of the property. As regards the first point -
argued by the counsel for the petitioner in this writ petition, it is submitted that
this plea was not taken before the Recovery Officer or for that matter before
the Tribunal or the Appellate Tribunal; and, therefore, should not be permitted
for the first time before this Court. Besides, reliance is placed on the decision
of the Supreme Court in Samir K. Shah and Another v, Union of India and
Others1, to buttress the argument that the peutloner was not entitled to notice
or opportunity before. deterrmmng the reserve price of the properties.

9. The Counsel appearing for the pnvate respondent has adopted the
arguments of the respondent-Bank, but, further submits that said respondent
has acted upon the auction notice not only by participating in the auction
process, but has also invested huge amount. Further, there is no merit in the
objection taken by the petitioner.

10.  Having considered the rival contentions, we may first take-up the
preliminary objection regarding the maintainability of this writ petition. Indeed,
the suit properties put-up for auction are situated in the State of Chhattisgarh.
The auction notice in respect of those properties and also bidding was held in
the State of Chhattisgarh. However, part of the cause of action for filing this
writ petition has arisen within the jurisdiction of this Court as the petitioner
‘had filed appeal bearing Appeal No.01-2004 before the Debts Recovery
Tribunal at Jabalpur. The counsel for the respondent-Bank, therefore, did not
pursue this objection further.

-~

11.  Accordingly, the matter proceeded on }nerits As regards merits —
from the factual narration, it is evident that right from the Recovery Officertill
the App ellate Tnbunal every Forum has observed that the objection regardmg
correct valuation of the suit propertles raised by the petitioner would be
adjudicated by the Recovery Officer at the appropriate stage. This view taken
by the Recovery Officer and as affirmed by the Tribunal as well as Appellate
Tribunal commends to us. We hold that no other opinion is possible. The
Appellate Tribunal has restated the clarification noted by the Recovery Officer
and the Tribunal that all aspects with regard to the objection regarding improper
valuation of the suit properties will be considered on its own merits by the
Recovery Oﬁicer.-‘

1. - . .(2005)10SCC 134 . .
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12.  The question is: whether the petitioner is right in contending that the
entire atiction process has vitiated due to non-compliance of Rule 53 and in
particular, not giving notice or opportunity to it, before determining the reserve
price. This plea has been rightly countered by the respondents by relying on
the exposition in the case of Samir K. Shah(supra). In para 10 and 11, the
Supreme Court observed thus:- :

%10. The Rules do not require the grant of any opportunity to
the debtor of being heard before the valuation is made and the
reserve price fixed. The debtor is entitled to notice only for

the drawing up of the proclamation sale. Presumably, the

intention is to keep the debtor informed of the steps taken by

the creditor to realise a fair value of the debtor’s property.
There is no requirement for the creditor to consider any

alternative valuation filed at the instance of the debtor. The
reference to the decision of this Court in Desh Bandhu Gupta
v. N.L. Anand and Rajinder Singh by the appellant, is inapt.
The decision relates to a sale in execution of a decree under
Order 21 Rule 66 of the Code of Civil Procedure which
expressly requires that the sale proclamation shall include the
estimate of the value of the property if any given by either or
both of the parties. It was in that context that this Court had
said;(SCCp.132)

“It is very salutary that a person’s property cannot be
sold without his being told that it is being so sold and given an
opportunity to offer his estimate as he is the person who
intimately knew the value of his property and prevailing in the
locality though exaggeration may at times be possible.”

11.  Thereisno corresponding provision in Rule 52 or 53
of the Schedule to the Income Tax Act, 1961 or in any other

provision which has been incorporated into the Act by Section
29. It cannot, therefore, be said that Regulatlon 601is violative

of Section 29 of the Act.”

(emphasis supplied)
13.  Inthelight of the decision of the Supreme Court and the unambiguous

It
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opinion that there is no requirement of giving opportunity to the Debtor before
the valuation is made and the reserve price is fixed or to consider the alternative
valuation filed at the instance of the Debtor, this grievance of the petitioner
about denial of opportunity due to non-issuance of notice or not deciding the
objection taken in that behalf, cannot be taken forward. As a consequence of
that finding, the argument of the petitioner that entire auction process is vitiated
on that count, will have to-be stated to be rejected. Notably, the petitioner
has not taken this specific plea before the Recovery Officer or the Tribunal as
well as the Appellate Tribunal. In any case, this contention does not deserve -
any. further consideration.

14.  Revertingto the argument of the petitioner about the incorrect valuation
of the suit properties — that issue will have to be considered by the Recovery

Officer on its own merits and in accordance with law. Whether the sale should

be confirmed, set aside or otherwise, would depend on the opinion of the
Recovery Officer to be given after considering the said objection. Although
the Recovery Officer will have to consider the said objections afresh, as
observed by the Tribunal as well as the Appellate Tribunal, that, however,
does not mean that the factual narrations mentioned hitherto and available
from the record would get effaced. The same, nevertheless, will have to be
reckoned for deciding the matter in issue before the Recovery Officer, to
form an independent opinion on that basis as well. Besides this, nothing more
is required to be said at the instance of this petitioner.

15.  As no other contention has been raised and arises for our
consideration, the petition must fail. However, we must advert to the decision
of the Supreme Court cited by the petitioner in the case of Ram Kishun &
Ors. v. State of U.P. & Ors.2 in particular, observations found in paragraphs

-8,9, 12, 17 and 19 thereof. The Supreme Court considered the argument of

the appellant that no recovery could have been made from the appellant
(guarantor), as Debtor has had huge movable/ immovable property and other
livestocks which could satisfy the demand of bank loan. Besides, there were
two guarantors and the appellant’s father was not the only guarantor. In this
factual background, it was contended that the entire liability of remaining
unpaid amount could not have been fastened upon the appellant. Further
objection was taken on behalf of the appellant that the properties of the

2 AIR 2012 SC2288
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appellant were worth Rs.2 lac which had been sold in auction at a throw-
away price of Rs.25,000/- only, that too, without following the procedure
prescribed by law. For recovery of balance amount of loan, only-a part of suit
land could be sold. The Supreme Court no doubt referred to the provisions of
the Act and the Rules and in paragraph 8 observed that merely because the
recovery is in respect of public money, it should not mean that financial
institutions which are concerned only with the recovery of their loans, may be
permitted to behave like property dealers and be permitted to dispose of the
secured assets in any unreasonable or arbitrary manner, in flagrant violation of
the statutory provisions. This question does not arise for consideration in the
present petition, especially when, the petitioner’s objection regarding incorrect
valuation of the suit properties is still pending before the Recovery Officer.

16.  The argument proceeded that right to hold property to be enjoyed by
the petitioner is a constitutional right as observed in para 9 of the same
judgment. Indeed, right to hold property is a constitutional right as well as a
human right, but that is not an absolute right. The properties so held will be
subject to the procedure established by law, In the present case, the auction
has been conducted by following due process and as per Rules. Hence, even
this observation will be of no avail fo the petitioner. Much emphasis was placed
on the dictum in paragraphs 12, 17 and 19, to contend that the valuation of
the suit properties was incorrect. Once again those observations need not
detain us from answering the present petition, which is directed against the
decision of the Recovery Officer, who has deferred the consideration of that
objection and is yet to adjudicate the same.

17.  Suffice it to observe that the Recovery Officer may have to consider
all matters, which are germane for deciding the objection filed by the petitioner
—which is still pending for adjudication.

18. _ For the reasons mentioned hitherto, the petition is dismissed being
devoid of merits with cost quantified at Rs.25,000/- to be paid to the
respondent-Bank, in the facts of the present case.

Petition dismissed,
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. WRITPETITION .
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mpr. Justice Sanjay Yaday
W.P. No. 1231/1999 (Jabalpur) decided on 20 November, 2015

MECH & FAB INDUSTRIES A ...Petitioner
Vs. . .
UNION OF INDIA & anr. ...Respondents

Finance Act (2 of 1988), Section 89 - Kar Vivad Samadhan
Scheme 1998 - Declaration filed by petitioner under Form 1 B of the
Scheme - Claiming of benefit under the Scheme of 1998 - Respondents
rejected the declaration at threshold on the ground that amount of
pending arrears in the declaration differs from amount in previous
correspondence - Held - The correctness of the declaration submitted

" in the prescribed Form for settlement of dispute under the Scheme,
cannot be judged on the basis of stand taken by the Assessee in the .
previous correspondence whereas the disclosures made in the
declaration by the petitioner ought to be treated as relevant facts and
correctness to be judged on its own merits - Petition allowed - Amount
already deposited by the petitioner be given due adjustments by the
authority while processing the declaration. (Paras 8 to 11, 13 & 15)
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Case referred:

(2006) 11 SCC 548.
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H.K. Upadhyay, for the petitioner.
S.4. Dharmadhikari, for the respondents.

JUDGMENT

_ The Judgment of the Court was delivered by :
A.M. KHANWILKAR, C.J. :- This writ petition under Article 226 of the
Constitution of India takes exception to the communication-cum-order
conveyed to the petitioner by the Department issued under the signature of
Commissioner dated 3rd March, 1999 (Annexure P-12). The same reads
thus:-

OFFICE OF THE COMMISSIONER, CUSTOMS & CENTRAL
EXCISE, COMMISSIONERATE: INDORE -II,

OPPOSITE MAIDA MILL, HOSHANGABAD ROAD,
BHOPAL - 462011

C.0.IV(16)Decl-26/98/Samadhan/6185 Bhopal, dated Q3 .03.99
To*®

M/s Mech & Fab Industries
17-B, Sector-D, Industrial Area,
Govindpura,

BHOPAL.

Sub: Declaration No.26/98 filed by you under the Kar Vivad
Samadhan Scheme, 1998.

Please refer to your Declaration dated 04.12.98 filed under the Kar
Vivad Samadhan Scheme (allotted Decl. No.26/98), secking settlement of
case relating to Show Cause Notice No.V(85)15-40/96/Adj/61911 dated
10.12.96, and subsequent Order-in-Original No.12/CEX/97 dated 24.09.97
declaring tax arrears of Central Excise Duty of Rs.269944 and Penalty of
Rs.364238.

.From the declarations dated 04.12.98 filed by };ou, it is noticed that
you have shown the amount of tax arrears as under:-
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AMOUNT OF TAX AMOUNT PAID | BALANCE
ARREARS AS PER | ON OR BEFORE| AMOUNT
SHOW CAUSE FILING OF PAYABLE AS
NOTICE DECLN. ON THE DATE]
' OF DECLN.
DUTY 3,64,238/- 94,294/- 2,69,944/-
Vide PLAE.No.02| -
dtd. 15.6.98
FINE NIL NIL NIL
PENALTY |3,64,238/- NIL 3,64,238/-
INTEREST]20% from date NIL 20% from date
of liability of liability.

On inquiry, it has been found that you, vide vour letter No.MF/
EXCISE/98 dated 15.06.1998 have intimated to Commissioner (Appeals),
Bhopal that you have made the pre-deposit of total duty of Rs.3.64.238/-
vide PLA Entry Nos.26,27,28,29,30 dated 04.10.96, PLA Entry Nos.34
dated 09.10.96, PLA Entry No.02 dated 15.06.98 & RG23A Pt.1I Entry
No.306 dated 16.06.98. Thus you have misdeclared the amount of pending

arrears in your aforesaid declarations.
. Further, you have taken recredit of Rs.1,96.500 in vou RG23A Pt.I]
account in pursuance to the Assistant Commissioner, Central Excise. Division-

s letter CNO.IV(16)518-KVS/98/7569 dated 02.12.98. without first paying
the said amount from PLA. The recredit thus taken is not proper and legal.

Since, the facts show this to be a case of willfu] misdeclaration, in
order to avail maximum undue benefit at the cost of the exchequer, the

declarations is hereby rejected.

Sd/-
(SUBHASH CHANDER)
COMMISSIONER

Copy to:-

1. The Assistant Commissioner, Central Excise, Division-I, Bhopal
for information.



1706 Mech & Fab Indus. Vs. Union of India (DB) LL.R.[2016]M.P.
2. The Superintendent, Central Excise, Range-IV, Bhopal for

information. -
Sd/-
(SUBHASH CHANDER)
COMMISSIONER”
(emphasis supplied)
2. According to the petitioner, the Authority committed manifest error in

non-suiting the petitioner at the threshold on the finding that the declaration
filed by the petitioner was incorrect or a case of misdeclaration, without giving
opportunity to the petitioner to pursue the declaration to its logical end. The
petitioner submits that the Authority clearly glossed over the factual position
stated in the declaration, which is on affidavit filed in the prescribed form.
That factual position stated in the declaration alone should be reckoned for
considering the claim of the Petitioner with reference to the benefits to be
extended under the Scheme. It is contended that the correspondence
exchanged between the petitioner-assessee and the Department and the claim
of the petitioner founded on such correspondence, at best, was a matter to be
considered while processing the declaration of the assessee for recording
opinion as to whether the assessee was entitled for the benefit of the Kar
Vivad Samadhan Scheme, 1998 as propounded.

3.-  Therespondents, on the other hand, submit that the figures stated by
the petitioner in the communication sent by the petitioner dated 15th June,
1998 are not matching with the figures mentioned in the declaration dated
04.12.1998. In that, on 04.12.1998, the petitioner had already paid the amount
of duty, therefore, could not have made contrary statement in the declaration
on 04.12.1998; nor entitled to any benefit under the Scheme on that count.
This is the broad plea taken by the Department.

4, Having considered the rival submissions, we deem it apposite to
reproduce the declaration filed by the petitioner under Section 89 of the Finance
(No.2) Act, 1988 inrespect of Kar Vivad Samadhan Scheme, 1998 (Annexure
P-11), which reads thus:-

“Form of Declaration under section 89 of the Finance (No.2) Act, 1988
in respect of Kar Vivad Samadhan Scheme, 1998

Kar Vivad Samadhan Scheme Rules, 1998.
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FORM - 1B
{Seerule3(1)(b)}
To '
The Designated Authority
Central Excise & Customs,
BHOPAL.

Sir/Madam,

[ hereby make a declaration under section 88 of the Finance (No.2)
Act, 1998. '

1. Name of the declarant ~ M/S MECH & FAB INDUSTRIES
(in block letters) 17-B, Sector-D, Industrial Area,
Govindpura, Bhopal.
Tel. No.Office/factory 587404
586273
Fax 527693

- 2. Address: Office ----do------
Factory address
(if dispute relates to excisable goods)

3. Status of the declarant  Manufacturer
(State whether Manufacturer, Dealer, Importer, Exporter, Individual
company etc.)

4. (a) Ifa manufacturing If Importer or Exporter Others
Unit, Indicate Central indicate Improter or

Excise Registration No. Exporter Code No. ’

R-VUMFI/92/BPL/86 --N.A.--- --N.A—

(b) Name of Range/Division/Commissionerate/Custom House where
assessed or from where a show cause/demand notice issued in relation to the
case for which tax arrears are proposed to be settled.

Range - v

Division - I
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Comrmissionerate:-
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Indore I1, at Bhopal

5. Details of the case and tax arrears proposed for settlement under

the scheme:

Particulars

1.) Commissionerate of Central
Excise/Customs where
Assessed or from where a
show cause/demand notice
issued in relation to the case
for which tax arrears are
proposed to be settled.

The Commissioner, Collector,
Custom & Central Excise, Indore

2.) Reference Number of show
cause/demand notice and
date of issue

V(85)15-40/96Adj.61911
dt. 10/12/96 & Adjudicated by Dy.
Comm. CEX BHOPAL Vide O-1-O
12/CEX/97 Dt. 24/09/97

3.) Pendency Status of the case
(as on the date of declaration)
(See Instruction 4)

Appeal Rejected by The
Commissioner (Appeals), Custom |
& Central Excise, Bhopal vide his
order-in-Appeal No.583-ce/BPL/
98 dt.31/8/98 against which appeal
to CEGAT New Delhi vide Appeal
No.E/3016/98A

4.) Amount of Tax Arrear as
per show cause/demand
Notice or as already
determined (due or payable)
as per lase order (as on the
date of declaration)

(InRs.
(See Instructions 5)

4(a) Duty
4(b) Fine
4(c) Penalty
4(d) Interest

Rs. 3,64,238.00

Rs. Nil

Rs. 3,64,238.00

Rs. 20% from the date of liability
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5.) Amount of Tax arrear paid | PLA No. RG23P(I) Date’ Amount
on or before the date of 02 - 15/06/98 94294
Declaration (along with
Date of payment and
payment particulars) (in
Rs.) (See Instruction 6) 94294

6. Balance amount payable as on the date of declaration (Col.4 - 5)
Duty/Cess Rs. 2,69,944.00
Fine " Rs.Nil
Penalty Rs.3,64,238.00
Interest Rs. 20% from the date of liability
7. Settlement amount Claimed as  50% ofthe above i.e.
payable for the case under Section  Rs.1,34,972.00
~+ 88(f)(InRs.)
8. Is there any seizure of goods
involved in the Case, if so, NIL
give details of seizure.

9. Is it a case where Department has
filed an appeal against any of the
orders passed at any stage in
respect of this case, if so,
give details. '

10. Remarks
VERIFICATION

1, MAHESH AGRAWAL (name in block letters) son of Shri Bansidhar Agrawal
solemnly declare that to the best of my knowledge and belief.

(@) The information given in this declaration and statements and
annexures accompanying it is correct and complete and amount
oftax arrears and other particulars shown therein are truly stated.

(b) Tam not disqualified in any manner from making a declaration
under the Scheme with reference to the provisions of Section
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-95 of Finance (No.2) Act, 1998,

T further declare that I am making this declaration in my cap.acity as Managing
Partner (designation) M/s Mech & Fab Industries, Govindpura, Bhopal and
that I am competent to make this declaration and verify it.

For MECH & FAB INDUSTRIES

PLACE: BHOPAL
DATE: 04/12/98 (MAHESH AGRAWAL)
' MANAGING PARTNER”

5. Notably, it is not the argument of the respondents that the factual
position stated against column Nos.4 to 7 of the declaration in particular, is
incorrect as such. What has been held against the petitioner, is that, the
petitioner in the communication sent on 15.06.1998 had mentioned different
factual position. For that, we may usefully refer to said communication
(Annexure P-5) which reads thus:-

“MF/Excise/98
June 15, 1998

The Commissioner (Appeals),
Customs & Central Excise,
Opp. Maida Mill,
Hoshangabad Road,

- Bhopal.

Subject: Our application for stay/against Appeal No.12/98.

Ref:  Yourletter C. No.12-CE/BPL/APPL/98 (No.172- CE/BPL/
98) 1450dated 18/05/98,

Dear Sir,

We wish to draw your kind attention towards your above mentioned letter
vide which you have instructed us to deposit the duty adjudged. In this
connection, we wish to inform you that we have pre-deposited the duty
. adjudged vide the following details.
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S.No.| PLA RG23APartll| Amount
1. " 26,27,28, 29,30 70917.00
dated 04.10.96
2. 34 dated 09.10.96 | --- 2527.00
3, 02 dated 15.06.98 94294.00
4. 306 dated 15.06.98 196500.00
Total = 364238.00

The photocopies of the relevant pages of PLA and RG 23 APart Il are being .
enclosed herewith. This is for your further necessary action.

Thanking you
Yours faithfully

For MECH & FAB INDUSTRIES
Sd/-

Mahesh Agrawal

Managing Director.”

6. Tt may be mentioned at this stage that after this communication, the
petitioner received communication from the Assistant Commissioner, Central
Excise, Division-I on 02.12.1998, Annexure P-6, which reads thus:-

“«OFFICE OF THE ASSISTANT COMMISSIONER
CENTRAL EXCISE, DIVISION, BHOPAL
C.No.IV(16)818-KVs/98/7567 Bhopal dt. 2.12.98

To,

M/s Mech & Fab Industries
17-B, Sector-D, Industrial Area,
Govindapura, Bhopal.

Gentleman,
Sub: Payment of Arrears through RG23APartII-C/R.
On scrutiny of RI 12 for the month of June, 98, it was observed by
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Range Supdt. That you have paid the arrears against order —in original No.12/
CEN/De/97 dt. 24.9.97 vide RG23-A Pt. II E.No.3 06, dt.15.6.98, for
Rs.1,96,500/- without maintaining sufficient balance in RG23-A Pt.iI account
during the intervening period. -

You are directed to pay the Arrears of Rs.1 ,96,500/- in cash or through
RA. However, you can take revenue entry of the amount debited vide RG23-
APtII ENo.306 dt.15.6.98 as per law.

Yours faithfully,
Sd/-2.12.98
Assistant Commissioner
Central Excise Dv.1, Bhopal.

Copy to: The Supdt. Central Excise,
Range-IV for information and necessary action.”

7. In response to the said communication the petitioner on 03.12.1998
(Annexure P-7) wrote back to the Commissioner as follows:-
“MF/EXCISE/98

December 3, 1998

The Assistant Commissioner

Central Excise

Division—1.

Bhopal

Sub :- Intimation

Ref':- Your Letter No. C.No.IV(16) 518-KVS/98 Dated 02.1 2.98.
Dear Sir,

We refer to your above mentioned letter, accordingly we wish to inform
you that we have reversed the amount of Rs. 1 ,96,500/-in RG-23 A
Part I vide Entry No.1154 dated 02/12/98 against previously debited
in RG-23 A Part Il entry No. 306 dt. 15/06/98. :

This is for your kind information and record.
Thanks
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Yours Faithfully,
* for Mech & Fab Industries..

Mahesh Agrawal
Managing Partner

CC: - Superintendent,
Central Excise
Division-I
BHOPATL”

8. As aforesaid, the core issue, as is rightly contended by the petitioner, is:
whether the factual position stated by the petitioner in the declaration, which is
required to be filed in the prescribed Form No.1-B, is incorrect in any manner? -

9. The counsel for the respondents is not in a position to point outas to
how the facts or figures stated in clauses 4 to 7 of the declaration are incorrect.
The argument of the respondents, however, proceeds that since the petitioner
had already paid the amount of Rs.2,69,944/- towards duty/cess before
4.12.1998, that amount could not have been shown as the balance amount
payable by the petitioner in the declaration. Per contra, the petitioner points
out that the petitioner had made necessary book entries in the books of
accounts, as was expected to be done in terms of communication received
from the Assistant Commissioner, Central Excise, Division-I dated 02.12.1998
and which was duly communicated to the Department by letter dated
03.12.1998 Annexure P-7. As a consequence thereof, on the date of
submitting declaration on 04.12.1998, the amount méntioned in clause 6 of
the declaration against item Duty/cess was payable by the petitioner.

10.  Assuming that the Department is right in pointing out that the duty/
cess was already paid by the petitioner and was not due on 04.12.1998 when
the declaration was filed, we fail to understand as to how that would result in
causing willful loss to the public exchequer, as such. It would be a different
matter, if the petitioner was to incorrectly claim that the amount was not
outstanding on the day of filing declaration. Only then it would be a case of
wrong or incorrect disclosure made to cause loss to public exchequer. Further,
we hold that the correctness of the declaration submitted in the prescribed
form for settlement of the dispute under the Scheme, cannot be judged on the
basis of the stand taken by the assessee in the correspondence exchanged
with the Department, prior to submission of such declaration. That approach
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will be counterproductive to the purpose and intent for which the Scheme has
been launched - for resolution of the disputes. In other words, the declaration
cannot be jettisoned at the threshold as has been done in the present case, by
referring to the stand taken by petitioner in its previous correspondence
exchanged with the Department. Instead, the Department ought to have treated
the disclosures made in the declaration by the petitioner as relevant facts; and
the correctness thereof could be judged on its own merits. For, the term
“declaration”, as expounded by the Supreme Court in B.S.N. Joshi & Sons
Ltd. v. Nair Coal Services Ltd. and others', has a definite connotation. It is
a statement of material facts announced solemnly or officially. It may constitute
a formal announcement or deliberate statement. Thus, it is an act of declaring;
something which is declared, or a statement made. In para 40 of the above
decision, the Supreme Court held thus:

“40. The expression “declaration” has a definite
connotafion. Tt is a statement of material facts. It may constitute
aformal announcement or a deliberate statement. A declaration
must be announced solemnly or officially. It must be made with
a view “to make known” or “to announce”. (See Prativa Pal
v. Janhavi Charan Chatterjee.) When a person is placed in
the category of a declared defaulter, it must precede (sic be
preceded by) a decision. The expression “declared” is wider.
than the words “found” or “made”. Declared defaulter should
be an actual defaulter and not an alleged defaulter.”

11.  'We have no manner of doubt that in the facts of the present case, it
was not open to the Department to non-suit the petitioner from participating
in the said Scheme at the threshold on the ground that the factual position

 stated in the declaration dated 04.12.1998, submitted in the prescribed Form
1-B, Annexure P-11, was incorrect as it was not consistent with the previous
communication sent by the petitioner dated 15.06.1998 — much less is of such
a nature that it would cause loss to public exchequer either directly or indirectly.
If the petitioner has already paid the amount towards Duty/cess, there can be
no loss to the public exchequer as such. The petitioner, at best, would be
entitled for adjustment as per the Scheme propounded, which is a-matter to
be considered by the Appropriate Authority. It is also open to the Appropriate
Authority to consider as to whether the assessee, who has already paid the
amount towards Duty/cess is eligible to participate in the Scheme.

L (2006) 11 SCC 548 (Para40)
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12.  Inouropinion, the communication dated 03.03.1998, Annexure P-12,
is founded on incorrect understanding of the requirement of declaration to be
filed in the prescribed format and disclosures made by the assessee in respect
of the respective items to be declared therein. In the fact situation of the
present case, it is not possible to hold that the petitioner had misdeclared the
relevant information, as noted in the impugried communication.

13.  Accordingly, this petition succeeds. The impugned communication,
Annexure P-12, is quashed and set aside. Instead, the Appropriate Authority
is directed to process the proposal/declaration of the petitioner under the
Scheme as per law.

14,  Wemake it clear that we are not expressing any opinion on the merits
of the issues to be considered by the Appropriate Authority including the
question of applicability of the Scheme to the petitioner-assessee on other
counts, which are not dealt with nor have arisen for consideration in the present
petition.

15.  The amount already deposited by the petitioner with the Department
during the concerned assessment period either directly or in terms of order
passed by the Court, be given due adjustments in the final decision to be
taken by the Appropriate Authority. '

16.  Petition disposed of on the above terms with no order as to costs.
Order accordingly.

LL.R. [2016] M.P., 1715
WRIT PETITION
Before Mr. Justice Alok-Aradhe
W.P.No. 2934/2013 (Gwalior) decided on 9 December, 2015

SHYAMA . ... Petitioner
Vs.
GODAWARI . ...Respondent

(Alongwith W.P. No. 283/2014)

Civil Procedure Code (5 of 1908), Sections 10 & 151 - Stay of
Suit - Pendency of Criminal Case - Defendant filed an application after
four years of filing of W.S, for staying the proceedings of the civil suit
on the ground of pendency of criminal case in respect of the same cause
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of action - Held - There is no invariable Rule that the proceedings in
the civil suit be stayed, unless disposal of criminal case or that
simultaneous prosecution of criminal case and civil suit will invariably
embarrass the accused - Defendant failed to disclose as to how the
continuance of civil proceedings would cause embarrassment to him -
No case was found to stay civil suit - Trial Court directed to proceed
with the trial expeditiously. (Paras 6 & 7)

Rifaer afEar qfear (1908 ®1 5), arerd’ 10 7 151 — 5 &7 Qa7
T — RIfPs% gHver 7 aiaa a7 — uiardt 7 fafeaq sem wega &=
® AR 99 9TEN, WA 976 8q@ B gy 7 ifvsd g ofyd 2 3
IMER W, Rifder a5 31 FEdaRal & e 99 g AT uw gy e
-~ JfafreiRa — ¢ 31 Rer frw & 2 fo Rifya ag & srfafear
IR 91 @Y, v 9@ & s gax o1 faer svar fafier e g
mﬁwqumﬁmmﬁmmaﬁmﬁraﬁﬁawﬁ T STEdr
& — gf@Erdl 9% 9Fe o ¥ awd vE € 5 R sfafat @ e
Wl W 99 fry uoR vasm oila 3N — Rifdw 98 %t dee Bg o
AFE TE g T~ e ey # yeen @ g fan @
frd e fvar mang

Cases referred:

2009(1) MPWN 104, AIR-1954 SC 397, 2010(8) SCC 775, 2013
(7) SCC.622.

Akshay Jain, for the petitioner.
R.P. Rathi, for the respondents no. 1 & 2.

(Supplied: Paragraph numbers)
ORDER

ALOK ARADHE, J. :- With the consent of the parties, the matter is
heard finally.

2. In W.P. No. 2934/13(1) the petitioner has challenged the validity of
the order dated 26.02.2013, by which the application preferred by the
petitioner w/S 10 of the Code of Civil Procedure has been rejected, whereas
in W.P. No. No. 283/14, the petitioner has challenged the validity of the order
dated 24.02.2012, by which the application filed by the respondent u/S 10 of
the Code of Civil Procedure has been allowed.
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3. . Facts giving rise to filing of these petitions, briefly stated, are that
respondent/plaintiffin W.P. No. 2934/13 and petitioner/plaintiff in W.P. No.
283/14 had instituted suits against the defendant (Shyama) for seeking
compensation for death of their son Gabbar in W.P. No. 2934/13 and Dheeraj
in W.P. No. 283/2014. The plaintiffs in both the cases pleaded that the
defendant being the owner of the boat was rowing the boat in a negligent
manner, despite being aware of the leakage in the boat, due to which it
overturned in the river Chambal, as a result of which, sons of plaintiffs died.
The intimation about the aforesaid accident was given to the police. Thereupon,
crime no. 64/2006 was registered for an offence punishable u/S 304-A of the
Indian Penal Code against the defendant. The plaintiffs in the suits sought
compensation to the tune of Rs.2,00,000/- each. The defendant in both the
suits, filed a written statement on 09.05.2008 and denied the averments made
in the plaint. It is the stand of the defendent (sic:defendant) that he did not
have any boat as claimed by the plaintiffs.

4. After four years of filing of the written statement in both the cases, the
defendant moved an application u/S 10 read with Sec 151 of the Code of
Civil Procedure on 27.02.2012 in Civil Suit No. 2-A/2014 on the ground
that since a criminal case u/S 304-A of the Indian Penal Code is pending
against the defendant and the cause of action in respect of the civil suit as well
as the criminal case is the same, therefore proceeding in the suit be stayed.
The trial Court dismissed the aforesaid application vide order dates
26.02.2013, which is the subject-matter of challenge in W.P. No. 2934/213.
The application filed by the deféndant was allowed by the trial Court in another
suit namely Civil Suit No. 1-A/2011 vide order dated 24.02.2012. The
aforesaid order is the subject-matter of challenge in W.P. No. 283/2014. In
the aforesaid factual background,the petitioners have approached this Court.

5. Learned counsel for the petitioner while placing reliance on the Division
Bench decision of this Court in case of Ved Prakash & Others Vs. Guru
Granth Saheb Sthan & Another reported in 2009(1) MPWN 104 submitted
that since civil suit and criminal proceeding are based on the same cause of
action, therefore the civil suit should be stayed till criminal case is decided.
On the other hand, learned counsel for the respondent submitted that in both
the cases, the defendant has filed written statement on 09.05.2008 and
thereafter, after a period of four years, the defendant had submitted an
application w/S 10 of the Code of Civil Procedure which has wrongly been
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allowed in Civil Suit No. 1-A/2011 and has rightly been rejected in Civil Suit -
No. 2-A/2014.

6. . Thave considered the respective submission made by the learned
counsel for parties and perused the record. The Supreme Court in the case of
M.S. Sheriff Vs. The State of Madras & Others[AIR 1954 SC 397], while
dealing with the question of stay of proceedings namely civil or criminal, held
the embarrassment to be a relevant aspect and after having regard to certain
factors, the Supreme Court found expedient in the case of M.S. Sheriff{supra)
to stay civil proceedings. However, it was made clear that it was not hard and
fast rule and special considerations present in any particular case might make
some other course more expedient and just. The decision rendered in the
case of M.S. Sheriff (supra) was considered by the Supreme Court
subsequently in the case of Kishan Singh.Thru LR's Vs. Gurpal Singh &
Others [2010(8) SCC 775] and in the case of Guru Granth Saheb Sthan
Meerghat Vanaras Vs. Ved Prakash 2013(7) SCC 622 and it was held that
the decision in M.S. Sheriff’s case does not lay down invariable rule that
simultaneous prosecution of criminal proceedings and civil suit will embarrass
the accused or that invariably the proceedings in the civil suit should be stayed,
unless disposal of criminal case.

7. In the backdrop of aforesaid well settled legal position, the facts of
the case may be seen. In the instant case, admittedly, the petitioner filed
application under Section 10 of the Code of Civil Procedure after filing of the
written statement. It is pertinent to mention here that applications under Section
10 of the Code of Civil Procedure were filed after a period of four years. By
that time, sufficient progress must have been made in the proceedings before
the trial Court in criminal case. The defendant has failed to disclose as to how
the continuance of the civil proceedings would cause an embarrassment to
him. The impugned order dated 24.02.2012 passed in Civil Suit No. 1-A/
2011 suffers from error apparent on the face of record, whereas, the trial
Court has rightly rejected the application w/S 10 of the Code of Civil
Procedure, in another civil suit.

8. In view of preceding analysis, the W.P. No. 2934/2013 is dismissed
and the order dated 24.02.2012 passed in Civil Suit no. 1-A/2011 is quashed.
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Accordingly, W.P. No. 283/2014 is allowed. The trial Court is directed to
proceed with the trial of the aforesaid expeditiously in accordance with law.

9. With the aforesaid directions, petition stands disposed of.
Certified copy as per rules.
- ' Petition disposed of.
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ELECTION PETITION
Before Mr. Justice C.V. Sirpurkar
E.P. No. 24/2014 (Jabalpur) order passed on 4 January, 2016

KAMAL PATEL ...Petitioner
Vs. ’
SHRIRAM KISI-IORE DOGNE ...Respondent

Evidence Act (1 of 1872), Sectiori 65-B - Election petition -
Electronic record - In cases of CD, VCD, Chip etc., the same shall be
accompanied by the certificate in terms of Section 65-B obtained at
the time of taking the documents, without which, the secondary evidence
pertammg to that electronic record, is inadmissible. (Para 12)

Tey SR (1872 %7 1), ERT 65— — T BT — *s'a‘a;'rf%?f
Ffirde — 9, fhL), By Tefy 3 wmal 7, $99 W, Ty fag
Gﬂﬁwmes—d}a?ﬁmaﬂiiﬁﬂmvumﬁrmwuwuaﬂw
frar sTor, fras faer, 9o saaciPe aftee 9 vt fidas ey
T Tl

Case referred:
2014 (10) SCC 473.

R.P. Agrawal with Anuj Agrawal, for the petitioner.
Imtiaz Hussain, for the respondent No. 1.
Sushma Pandey, for the respondent No. 11.

"ORDER

" C.V. SIRPURKAR, J. :- This order shall govern the disposal of LA.
No. 14040/2015 filed on behalf of election petitioner under Order 16 Rule 1
of the Code of Civil Procedure and L.A. No. 14043/2015 also filed on behalf
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of the election petitioner under Order 7 Rule 14 (3) of the Code of Civil
Procedure.

I.A.No.14040/2015

" 2. This application under Order 16 Rule 1 of the Code of Civil Procedure,
has been filed on behalf of election petitioner Kamal Patel on 26-10-2015 for
summoning the record from the office of Returning Officer of 135, Harda
assembly constituency.

3. Ithas been submitted hereby that in paragraph no.16 of the election
petition, the petitioner had pleaded that the Election Commission of India had
video-graphed the public meetings of all candidates of major political parties,
including the public meetings held by respondent No.1 Ram Kishore Dogne.
The petitioner had obtained copies of such video-recordings in the form of
Compact Discs. The petitioner filed an application before the District Election
Officer on 25-12-2013 (copy of the application, Document No. 1 annexed to
LA.No. 14040/2015). Pursuant to aforesaid application, the Returning Officer
instructed the petitioner to deposit requisite amount vide his letter ddted
26-12-2013 (document no. 2). Accordingly, the petitioner deposited the
requisite amount on 31-12-2013 vide document no. 3. Thereafter, the Compact
Discs were duly supplied to him which were filed along with election petition
as annexure numbers from P/19 to P/25. The original Compact Discs officially
prepared by the Election Commission are in the possession of the Returning
Officer. Therefore, it has been prayed that the Returning Officer of 135, Harda
Assembly Constituency be summoned with originals Compact Discs in the
Court.

4. It has further been submitted that it has been pleaded in paragraph
no.16 (iii) of the petition that Shri Surendra Jain, who was Election Agent of
the petitioner, lodged a complaint (Annexure-P/14) with the Returning Officer
on 19-11-2013 to the effect that the respondent installed a large hoarding at
State Bank Chowk, Harda, making false allegations about the petitioner so as
to prejudice his electoral prospects. Annexure-P/14 was accompanied by the
image of the flex hoarding in a Compact Disc, as also the judgment and order
of concerned criminal Court, discharging the petitioner in the criminal case.
Though, the Election Agent of the petitioner, Surendra J ain, retained copy of
the complaint (Annexure-P/14), he did not retain the copy of the Compact
* Disc. Therefore, it has further been prayed that the Returning Officer of
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aforesaid Constituency be summoned with original complaint along with
enclosed Compact Disc.

5. [.A.N0.14040/201 5 has been vehemently opposed by learned counsel
for the respondent Ram Kishore Dogne by filing a written reply. It has been
submitted in the reply that for just decision of 1.A.No.14040/2015, it is
imperative to keep in mind the pleadings of the petitioner. It has been pleaded
in the election petition that the petitioner has obtained copies of the video-
recordings which are in the form of Compact Discs; however, the source
from which the so called Compact Discs were obtained by him, has not been
disclosed. It has not been pleaded that the petitioner applied to the Election
Commission or any of its authorities to obtain certified copies of such Compact
Discs. The date of application has also not been pleaded. No pleading with
regard to deposit of any amount with the Election Commission for obtaining
certified copy of the Compact Discs is to be found in the petition. Likewise,
there is no mention in the petition of the date on which such copies were
furnished to him. The Compact Discs (from Annexures P/19 to P/25) annexed
to the election petition do not bear any certification on their body. Even the
name, address and signatures of the person preparing such Compact Discs
and the manner in which they were prepared, has not been mentioned in any
of the aforesaid annexures. No certification as per requirement of section
65-B of the Evidence Act, accompanies the Compact Discs. There is no
mention of the original source of the contents of CDs either. In the election
petition, the petitioner has not mentioned that the Compact Discs which are in
his possession, are in fact certified copies of the originals, duly obtained from
the Election Commission.

6. Withregard to compact disc accompanying the complaint made by
Surendra Jain dated 19-11-2013 (Annexure-P/14), it has been submitted on
behalf of respondent No. 1 that the pleadings do not disclose the name of the
person who video-graphed the said flex hoarding on his mobile, the mobile
number of such person, the person who is said to have transferred video from
mobile phone to computer and then from computer to the Compact Disc.
Thus, summoning of the Compact Disc from the Returning Officer would serve
1o legal purpose. On the basis of aforesaid arguments, it has been prayed
that I.A.No.14040/2015 be dismissed.

7. On perusal of the averments made in 1.A.No.14040/2015 in the
backdrop of pleadings of the petitioner and due consideration of the rival
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contentions in this regard, this Court is of the view that . A.No.14040/2015
must be dismissed for the reasons hereinafter stated:

8. 1.A.No.14040/2015 essentially contains two distinct pfayers.

@) Summoning of Returning Officer of concerned Assembly
Constituency along with original Compact Discs containing video recordings
of the electoral meetings convened by all candidates, including those convened
by respondent Ram Kishore Dogne.

(i) Summoning the Returning Officer along with Compact Disc
that accompanied the complaint made by Surendra Jain, Election Agent of the
petitioner, to the Returning Officer containing imaginary of the flex hoarding,
which allegedly contained material, defamatory to the petitioner.

9. Thus, there is no doubt that the petitioner is seeking production of
electronic documents which are in possession of the Returning Officer. It
appears from the averments made by the petitioner in election petition and
1.A.N0.14040/2015 that annexures from P/19 to P/25 appended to the
election petition, are in fact certified copies of the CDs prepared by the Election
Commission; however, the averments made in paragraph 11 by the petitioner
in].A.No.14043/2015 reveals that the copies of CDs supplied to the petitioner
by the Returning Officer have in fact been misplaced and cannot be traced
inspite of best efforts and annexures P/19 to P/25 are in fact the copies made
from CDs supplied by the office of the District Election Officer.

10.  Section 65-A of the Evidence Act provides that the contents of
electronic record may be proved in accordance with the provisions of section
65-B. In the case of Anwar P.V. vs. LK. Basheer, 2014 (10) SCC 473,
interpreting section 65-B of the Evidence Act, a three judge Bench of the
Supreme Court has held as follows:

14. Any documentary evidence by way of an_electronic record
under the Evidence Acl, in view of Sections 59 and 65-4, can be proved
only in accordance with the procedure prescribed under Section 65-B.
Section 65-B deals with the admissibility of the electronic record. The
purpose of these provisions is to sanctify secondary evidence in electronic
form, generated by a computer. It may be noted that the section starts
with a non obstante clause. Thus, notwithstanding anything contained in
the Evidence Act, any information contained in an electronic record which
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is printed on a paper, stored, recorded or copied in optical or magnetic
media produced by a computer shall be deemed to be a document only if
the conditions mentioned under sub-section (2) are satisfied, without
further proof or production of the original. The very admissibility of such
a document i.e. electronic record which is called as computer output,

depends on the satisfaction of the four conditions under Section 65-B(2).

Following are the specified condzttons under Section 65-B(2) of the
Evidence Act:

(i) The electronic record containing the information should
have been produced by the computer during the period over which
the same was regularly used to store or process information for
the purpose of any activity regularly carried on over that period
by the person having lawful control over the use of that computer;

(ii) The information of the kind contained in electronic
record or of the kind from which the information is derived was
regularly fed into the computer in the ordinary course of the said
activity,

(iii) During the material part of the said period, the
computer was operating properly and that even if it was not
operating properly for some time, the break or breaks had not
affected either the record or the accuracy of its contents; and

(iv) The information contained in the record should be a
reproduction or derivation from the information fed into the
computer in the ordinary course of the said activity.

15. Under Section 65-B (4) of the Evidence Act, if it is
desired to give a statement in any proceedings pertaining to an
electronic record,_it is permissible provided the following

conditions are satisfied:

(a) There must be a certificate which identifies the
electronic record containing the statement:

(b) The certificate must describe the manner in which the
electronic record was produced;

(c) The certificate must furnish the particulars of the device
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involved in the production of that record;

(d) The certificate must deal with the applicable conditions ‘
mentioned under Section 65-B(2) of the Evidence Act; and

(e) The certificate must be signed by a person occupying a
responsible official position in relation to the operation of the
relevant device.

16. It is further clarified that the person need only to state
in the certificate that the same is to the best of his knowledge and
belief Most importantly, such a certificate must accompany the
electronic record like computer printout, compact disc (CD), video
compact disc (VCD), pen drive, etc., pertaining to which a
statement is sought to be given in evidence, when the same is
produced in evidence. All these safeguards are taken to ensure
the source and authenticity, which are the two hallmarks pertaining
to electronic record sought to be used as evidence. Electronic
records being more susceptible to tampering, alteration,
transposition, excision, etc. without such safeguards, the whole
trial based on proof of electronic records can lead to travesty of
justice.

17. Only if the electronic record is duly produced in terms
of Section 635-B of the Evidence Act, would the question arise as
to the genuineness thereof and in that situation, resort can be
made to Section 45-A-opinion of Examiner of Electronic Evidence.

18. The Evidence Act does not contemplate or permit the
proof of an electronic record by oral evidence if requirements under
Section 65-B of the Evidence Act are not complied with. as the
law now stands in India.

19. It is relevant to note that Section 69 of the Police and
Criminal Evidence Act, 1984 (PACE) dealing with evidence on
computer records in the United Kingdom was repealed by Section
60 of the Youth Justice and Criminal Evidence Act, 1999.
Computer evidence hence must follow the common law rule, where
a presumption exists that the computer producing the evidential
output was recording properly at the material time. The
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presumption can be rebutted if evidence to the contrary is adduced.
In the United States of America, under Federal Rule of Evidence,
reliability of records normally go to the weight of evidence and
not to admissibility.

20. Proof of electronic record is a special provision
introduced by the IT Act amending various provisions under the
Evidence Act. The very caption of Section 65-A4 of the Evidence
Act, read with Sections 59 and 65-B is sufficient to hold that the
special provisions on evidence relating to electronic record shall
be governed by the procedure prescribed under Section 65-B of
the Evidence Act. That is a complete code in itself. Being a special
law,_the general law under Sections 63 and 65 has to yield.

21. In State (NCT of Delhi) v. Navjot Sandhu? a two-Judge
Bench of this Court had an occasion to consider an issue on
production of electronic record as evidence. While considering
the printouts of the computerised records of the calls pertaining
to the cellphones, it was held at para 150 as follows: (SCC p.
714)

“150. According to Section 63, "secondary evidence”
means and includes, among other things, 'copies made from
the original by mechanical processes which in themselves
insure the accuracy of the copy, and copies compared with
such copies'. Section 65 enables secondary evidence of the
contents of a document to be adduced if the original is of
such a nature as not to be easily movable. It is not in dispute
that the information contained in the call records is stored in
huge servers which cannot be easily moved and produced in
the court. That is what the High Court has also observed® at
para 276. Hence, printouts taken from the computers/servers
by mechanical process and certified by a responsible official
of the service-providing company can be led in evidence
through a witness who can identify the signatures of the
certifying officer or otherwise speak of the facts based on his
personal knowledge. Irrespective of the compliance with the
requirements of Section 65-B, which is a provision dealing with
admissibility of electronic records, there is no bar to adducing
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secondary evidence under the other provisions of the Evidence
Act, namely, Sections 63 and 65. It may be that the certificate
containing the details in sub-section (4) of Section 65-B is not
filed in the instant case, but that does not mean that secondary
evidence cannot be given even if the law permits such evidence
to be given in the circumstances mentioned in the relevant -
provisions, namely, Sections 63 and 65."

It may be seen that it was a case where a responsible official had
duly certified the document at the time of production itself The
signatures in the certificate were also identified. That is apparently
in compliance with the procedure prescribed under Section 65-B
of the Evidence Act. However, it was held that irrespective of the
compliance with the requirements of Section 65-B, which is a special
provision dealing with admissibility of the electronic record, there is
no bar in adducing secondary evidence, under Sections 63 and 65, of
an electronic record.

22, The evidence relating to electronic record, as noted
hereinbefore, being a special provision, the general law on
secondary evidence under Section 63 read with Section 65 of the
Evidence Act shall yield to the same. Generalia specialibus non
derogant, special law will always prevail over the general law. It
appears, the court omitted to take note of Sections 59 and 65-A
dealing with the admissibility of electronic record. Sections 63
and 65 have no application in the case of secondary evidence by
way of electronic record; the same is wholly governed by Sections
65-4 and 65-B. To that extent, the statement of law on
admissibility of secondary evidence pertaining to electronic record.
as stated by this Court in Navjot Sandhu case?, does not lay down
the correct legal position. It requires to be overruled and we do
so. An electronic record by way of secondary evidence shall not
be admitted in evidence unless the requirements under Section
65-B are satisfied. Thus, in the case of CD, VCD, chip_etc., the
same shall be accompanied by the certificate in terms of Section
65-B obtained at the time of taking the document, without which,
the secondary evidence pertaining to that electronic record is
inadmissible.
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23. The appellant admittedly has not produced any
certificate_in terms of Section 65-B in respect of the CDs, EXxts.
P-4, P-8 P-9, P-10, P-12, P-13, P-15, P-20 and P-22. Therefore,
the same cannot be admitted in evidence. Thus, the whole case
set up regarding the corrupt practice using songs, announcements
and speeches fall to the ground.

- 24. The situation would have been different had the
appellant adduced primary_evidence, by making available in
evidence. the CDs used for announcement and songs. Had those
CDs used for objectionable songs or announcements been duly
oot seized throughi the police or Election Commission and had
the same been used as primary evidence, the High Court could
have plaved the same in court to see whether the allegations were
true. That is not. the situation in this case. The speeches, songs
and announcements were recorded using other instruments and by
feeding them into a computer, CDs were made therefrom which were

, produced in court, without due certification. Those CDs cannot be
admitted in evidence since the mandatory requirements of Section 65-
B of the Evidence Act are not satisfied. [t is clarified that
notwithstanding what we have stated herein in the preceding paragraphs
on the secondary evidence of electronic record with reference to
Sections 59. 65-A and 65-B of the Evidence Act, if an electronic
record as such is used as primary evidence under Section 62 of the
Evidence Act. the same is admissible in evidence. without compliance
with the conditions in Section 65-B of the Evidence Act.

r

(Emphasis Supplied)

11.  In the case of Anwar P.V(supra), compact discs were used-for
announcing objectionable matter, songs etc.; however, CDs from which the
objectionable matter was played, had not been got duly seized by the petitioner
through police or Election Commission. In these circumstances, the Supreme
Court observed that had the CDs from which the objectionable matter was
played, been got seized through police or Election Commission, they would
have constituted primary evidence and could have been produced by the
petitioner without the certificate as envisaged under section 65-B (4) of the
Evidence Act. In the case of Anwar PV, (supra) objectionable speeches, -
songs and announcement were recorded using other instruments and by feeding
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them into a computer, CDs were made therefrom, which were produced in
the Court, without due certification. Therefore, Supreme Court held that such
CDs could not be admitted in evidence because mandatory requirements of
section 65-B, were not satisfied.

12. In the case at hand, the objectionable matter formed part of the
specches made in the public meetings convened by the respondent. Those
speeches were recorded video-graphed by the Election Commission,
presumably by using video cameras. Thereafter, the contents of the mermory
card of the video cameras must have been transferred to a computer and the
CDs forming record of the Election Commission must have been prepared.
Thus, even the so called original CDs in the record of the Election Commission,
would not constitute primary electronic evidence of the speeches. Moreover,
in the case at hand, the CDs supplied to the petitioner were copies of the
record maintained in the Election Commission and annexures P/19 to P/25
are in fact the copies prepared from the copies supplied to the petitioner by
the Election Commission. Thus, in order to ensure the source and authenticity
of the electronic record, a contemporaneous ¢ertificate issued at the time of
each transfer in terms of section 65-B (4) of the Evidence Act, would be
required because the Supreme Court has specifically held that in the case of -
CD, VCD, chip etc, the same shall be accompanied by the certificate in terms
of section 65-B obtained at the time of taking the documents, without
which, the secondary evidence pertaining to that electronic record, is
inadmissible.

13. Inaforesaid view of the matter, no useful purpose would be served by
indulging in the exercise of summoning the Returning Officer along with CDs/
DVDs of annexures-P/19 to P/25 maintained by the Election Commission
because even those CDs/DVDs would be inadmissible.

14 Coming to the second prayer regarding the Compact Discs sent to the
Returning Officer along with complaint dated 19-11-201 3, itmay be noted
that there is no pleading in the election petition as to who prepared the video
recording of the flex hoarding displayed near State Bank of India and in what
manner, using which instrument. However, by means of 1. A No.14043/2015,
-which would be considered in latter part of this order, the certificate on affidavit
issued by one Santosh S/o Ram Narayan Agrawal is sought to be filed, stating
that he had video-graphed the flex hoarding using his mobile phone. He
transferred the video into his computer and prepared the Compact Disc
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furnished to the Returning Officer along with the complaint. However, it may
be noted that aforesaid certificate is dated 21-10-2015; whereas the CD
was prepared before 19-11-2013. Thus, the certificate now sought to be
filed was not "obtained at the time of taking the electronic document” and is
valueless for purpose of ensuring the source and authenticity of the contents
of the Compact Disc. Thus, the second part of prayer can alse not be aliowed.

15.  Consequently, . A.No,14040/2015 is dismissed.
L.A. No. 14043/2015

16.  This interlocutory application has been filed on behalf of the petitioner
under Order 7 Rule 14 (3) of the Code of Civil Procedure. By means of this
application, the petitioner proposes to file following four documents:

(.  True copy ofthe application dated 25-12-2013 submitted by
the petitioner to the Returning Officer for CDs of all functions organized by
the candidates in the year 2013.

@)  Original letter dated 26-12-2013 received from the office of
Returning Officer informing the petitioner that there are in all fourteen DVDs
of the functions organized by all candidates and he is required to deposit a
challan at the rate of Rs.300/- per DVD, as per rules.

(i)  Certified copy of the letter dlated 13-12-2013 written by the
petitioner to the Deputy District Returning Officer informing that he is depositing
asum of Rs.13,800/- by way of challan along with certified copy of challan;
and

(iv)  Certificate issued by Deputy District Returning Officer
certifying that Shri Surendra Jain was appointed as Election Agent of the
petitioner together with photocopy of Form No.8.

17.  Atthe outset, learned counsel for the respondent submitted that he
does not object to the filing of the certificate dated 05-10-2015 issued by
Deputy Returning Officer, District Harda, certifying that during the Assembly
Elections in the year 2013, Shri Surendra Jain was appointed as election
agent of the candidate of Bhartiya Janata Party, Shri Kamal Patel. As such,
certificate dated 05-10-2015 being relevant, is permitted to be taken on
record.
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18.  Sofarasremaining three documents are concerned, they relate to the
- Compact Discs (Annexures-P/19 to P/25). Since in foregoing paragraphs of
this order, the Court has refused to summon the Returning Officer along with
- CDs/DVDs maintained by the Election Commission for the purpose of proving
the CDs (Annexures- P/19 to P/25), filing and proving of document nos. 1, 2
& 3 above, is redundant.

.19.  Therefore, .A.N0.14043/2015 is partly allowed. The certificate
dated 05-10-2015 prepared by Deputy Returning Officer District Harda is
permitted to be taken on record. Rcst of the documents shall not be taken on

; record.

20, Ttisclarified thatthe certificate dated 05-10-2015 shall be admitted
in evidence only-after it is proved in accordance with the provisions of the
Evidence Act. ;

Order accordingly.
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: REVIEW PETITION
' o Before Mr.Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice Sanjay Yaday
R.P. No. 866/2015 (J abalpur) decided on 17 March, 2016

SANJAY L_EDWANI ) Petltloner
Vs.
GOPAL DAS KABRA & ors. ...Respondents °

(Alongwith R.P. No. 950/2015 & R.P. No. 33/2016)

A. Civil Procedure Code (5 of 1908) - Section 114 - Review
against order passed in Writ Appeal - Decision passed in Writ Appeal
challenged by way of SLP before Apex Court - SLP dismissed - Held -
That against the Writ Appellate Order SLP too has been dismissed,
thereby affirming the Appellate order, so review petition is devoid of
merits - Petition dismissed. (Para 9)

‘@ R mfFar 9T (1908 @71 5) — ST 114 — Re g 3
WWW?}WQWHI‘W e adie # wiRa fofa &) S=a

, _RTEd @ 9AE gE.geld). @ wegm ¥ gAtd f 0 - gaed @i
- —mﬁrﬁmﬁiﬂ—ﬁaaﬂﬁﬁ?{@'&ma&ﬁmuw‘mw.qmﬂ.ﬁmﬁﬁaﬁ
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ﬂs‘ﬁmﬁathﬁﬁwméwaﬁgﬁ:ﬁmé ara: gAffeie arfrer ey
fad= @ — et eRe )

B.  Interpretation of statutes - Cantonments Act (41 of 2006),
Section 28 and Representation of the Peoples Act (43 of 1950), Section
15 - Distinction - Election to Assembly and Parliament Assemblies are
conducted in terms of the Act of 1951 - Whereas Act 0o£ 2006 is a Special
Legislation for administration of Cantonment area including Municipal
Elections, so the Act of 1951 cannot be the basis to interpret the

-

provisions of the Act of 2006. : (Para 11)

@ @I @7 [FdaT — vradt s (2006 T 41), €T 28
vq @@ mlafifera affraT (1950 &1 43), arer 15 — fvis — faumas
TAT WU HET @ g9 1951 & AP @ fee @ aqur gaif
fFd o @ — wraf®, 2006 &1 AfPRE vl &9 @ Fofa TR Ofaer
Al uivw SU® TUNA Bq US Y feme 2, swfav offem 2006
% Juas 3 fadaa Y 1951 @7 AfrPrw smek EY 8 WA

C. Cantonments Act (41 of 2006), Section 28 - Whether a

person occupying illegal/unauthorized structure in the cantonment area
can claim to have any right to be enrolled in the electoral rolls prepared
for the concerned Municipal Constituency - Held - No, as the right to
vote or to be enrolled as a voter in the electoral rolls is not a
fundamental right but it is a creature of statute and only occupants
residing in houses approved or recognized by the Cantonment Board
as legal area eligible to be voters. (Para10)

T W&W(zaas BT 41), ST 28 — T4 Braeh g7 X
sder / It femior &7 aftrmiel S afya, Safa mr o fafas

g4 vg d9R B ¢ Prfaw ammafaat & amifea 52 W @ ey

IRPR BT TM@T B BT € — afufreaiRa - =, @it @ 23 w7

. aftrpR seraT Prafas wmmafat & e waerer @ @ik W AnnReT G

R F1 AfrER, qard afer T 2, afes a8 @ @1 gue @ o9 A
sia) Ti¥ g1 agAifam e aifema fafte @38 et A farwa
mﬁﬁﬁﬁmﬁ#ﬁ@m?l

D. Cantonments Act (41 of. 2006), Section 28 - Right to vote
- Whether stay granted by the Supreme Court to occupants of
unauthorized or illegal structures creates any right in their favour to

-a
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be voters - Held - No, as the sfay can only protect their occupation of
the concerned structure and no legal right enures in any of the occupants
of the unauthorized and illegal structures to be a voter. (Para 10)

74 BIat FETT (2006 BT 41), &% 26 — 9q 74 BT ARFR
— 41 walwa ATy §RT Ierad semam sy Fafol & aftmifrat <t
9EM, BT 1Y UF e fow A wograr @ 9k R $91¥ afrer qiia sear
2 - afifeiRa — <f, @ife O dalm fafo & a3 v aftriv ot
Wi el € td guW eFRa aen ady frrfon @ et 4 @
foxly &t wagmar 59 &1 B faftre aftrer giva T star 21

E. Cantonments Act (41 of 2006), Section 28 - Voter list -
Elections of Ward No. 1 to 6 were set aside - Order was affirmed in W.A.
and SLP - Voter list of ward No. 7 was not under challenge - Questions
about what would happen to elections of ward No. 7 - Held - The option is
left on the apprupriate authority to decide whether to conduct elections
only for ward no. 1 fo 6 or for all the 7 wards. (Paras 12 to 17)

g Bra+} FTET (2006 &7 41), ST 28 — FawTar gl — a8
® 19 6B gAE ARG fpy T — IRy o Re afla @ agadl. &
aftgse T T — 91 ®. 7 @) waera A F oA T8 @ W - g
-~ % 9 ®. 7 ® gl @1 @y sm - anfeiRe - 1w faee
miMell R P s AR Faarsmas 511
6 TP AT WA WAl st vg @ gAfad fF W |

E Cantonments Act (41 of 2006), Section 28 - Judgment in
rem - As the correctness of the decision under review has been affirmed
by the Supreme Court in SLP and it is a decision in rem and the said
election has been treated as no#n estin the eyes of law, so in such a situation
giving personal hearing to all candidates or making them party was not
necessary - Review petition dismissed. (Para 19)

7 BIat AT (2006 ®T 41), grer 28 — wWIgd! Aofg —
Ffe gafdaisa @ aefw fofa o) aogar gaf =maag grr g d
A aftrgse 1 7 @ d 9w y@ wdad Fofr @ e fafyr @ qRe #
Prafas srea wm=r 7ar 2, ara: o) Reafy & vl geefron’ &t afra
YA, AUAT 9% UAFR g JEaEE qE e — yAfdate artaer
IR |
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Prashant Singh, for the petitioner in R.P. No. 866/2015 & R.P. No.
33/2016. .

R.N. Singh with Rajas Pohankar, for the petitioner in R.P. No. 950/
2015 and for the respondent No. 4 in R.P. No. 866/2015.

Vivek Rusia, for the respondent No. 1 in R.P. No. 866/2015.

ORDER

The Order of the Court was delivered by :
A.M. KHANWILKAR, C.J. :- LA, N0.15012/2015 (R.P. No.866/2015), L. A.
N0.666/2016 (R.P. N0.950/2015) and I.A. No. 1390/2016 (R.P. No.33/
2016) — for condonation of delay.

For the reasons stated in the applications, being sufficient cause, in
the interest of justice, applications are allowed. Delay is condoned.

Heard counsel for the parties on admission forthwith, by consent.

1. The Review Petition N0.950/2015 is filed by the Cantonment Board.
The other two review petitions are filed by the persons, who claim to have
been declared elected as Corporators in the elections held on 17.05.2015,
which, however, has been quashed and set aside by this Court.

2. The decision of the learned Single Judge, which was the subject matter
of appeal, being Writ Appeal No.204/2015 and Writ Appeal No.288/2015,
was confirmed and the appeals were disposed of with observations. The legal
position regarding the governing statutory provisions has been interpreted by
the Division Bench of this Court vide decision dated 21.07.2015.

3. It is not in dispute that against the said decision, Special Leave Petitions
were filed before the Supreme Court, which have been dismissed on
05.10.2015, bearing S.L.P. (C) CC No(s).17256-17257/2015.

4, The principal question answered by the Division Bench was : whether
a person occupying illegal/unauthorised structure in the Cantonment Area can
claim to have any right to be enrolled in the electoral rolls AFR prepared for
the concerned Municipal constituency. As aforesaid, that question has been
answered after analyzing the relevant provisions of the Central enactment,
which has been held to be a special law applicable to Cantonment Areas and
including the mode of conducting elections in respect of those areas. The
Court, in substance, has held that the right to vote in the Cantonment Area is
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linked to the occupation of a legal house/structure recognized by the
Cantonment Area as such.

5. In the review petition filed by the Cantonment Board, three points
have been raised. Firstly, the Division Bench has omitted to consider the
efficacy of the stay order granted by the Supreme Court on 09.05.2014 and
11.06.2014. Another shade of the same grievance is, on account of the stay
order granted by the Supreme Court, the Authorities have been restrained
from removing the structures occupied by the concerned occupants and those
persons would continue to reside in the Cantonment Area. The number of
such persons is very large and cannot be ignored in the matter of efficient
administration of municipal area.

6. The second contention, is that, the challenge in the writ petition was
only limited to electoral rolls prepared for Ward Nos.1 to 6. But, the effect of
the decision under review would require the Authorities to conduct election of
all the Ward Nos.1 to 7 respectively. This would result in incurring avoidable
public expenditure, at least, in respect of Ward No.7, where no change in the
electoral roll has been noticed by the Appropriate Authority. Furthér, the persons
whose names have not been indicated in the voters list, as were found to be
occupying unauthorized/illegal structures, their names would nevertheless
continue to be in the voters list for the Assembly and Parliamentary
Constituencies of the same areas. This would be an anomalous position, which
cannot be countenanced and in larger public interest, the decision of setting
aside the election deserves to be recalled and reviewed.

7. The last contention on behalf of the Cantonment Board is that Section
28 of the Cantonment Act and Rule 10(3) of the Rules predicates substantial
compliance; and that position has been restated by the Division Bench of this
Court in Writ Appeal No.798/2010 dated 24.09.2010. According to the Board,
substantial compliance of these provisions would mean identifying and
earmarking the structures, which are illegal and unauthorized. '

8. Counsel for the private petitioners - claiming to be elected Corporators
of the concerned Ward, additionally, submits that the Ward Members, who
contested in the concluded election, were not made parties in the writ petition
nor were afforded opportunity of being heard before passing of the decision
. under review, Besides these submissions, no other point has been argued by
the counsel for the concerned review petitioners.
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9. Having considered the rival submissions, we find that these review
petitions are devoid of merits. In that, the legal question has already been
answered in the decision dated21.07.2015 in W.A. No0.204/2015 and W.A.
No.288/2015, which, indisputably has been affirmed by the Supreme Court
after dismissal of S.L.P. (C) CC No(s).17256-17257/2015 on 05.10.2015.

10.  Taking the first contention of the Board, it obviously overlooks the
settled legal position. Right to vote or to be enrolled as a voter in the electoral
roll prepared for the constituency, is not a fundamental right. It is a creature of
the statute. The Cantonment Act being a special law, postulates that only
occupants residing in houses approved or recognized by the Cantonment Board
as legal are eligible to be voters. The fact that person is residing in Cantonment
Area, by itself, would not become a voter automatically. The law does not
recognize that right. The stay granted by the Supreme Court to such persons
restraining the Authority to forebear from demolishing their structures, does
not create any right in their favour to be voters. It would, at best, protect his
occupation of the concerned structure. No legal right enures in any of the
occupant of unauthorized and illegal structures, to be a voter or eligible to be
named as voter in the electoral roll. For the same reason, the argumént ofthe
Board that large number of persons residing in the Cantonment Area will be
deprived from participating in the election process will be of no avail. That
may be the sequel of the operation of law, as is in force at present. That being
a special law and legislation made by the Parliament, must be given its due
play and enforced strictly in respect of constitution of Local Authority.

11.  Inouropinion, therefore, neither the argument of stay granted by the
Supreme Court or for that matter large number of persons would be affected
or left out from the Municipal elections even though they would continue to
remain in the voters list of Assembly and Parliamentary elections, will be ofno .
avail. The election to Assembly and Parliament Assemblies are conducted in
terms of the provisions of the Representation of Peoples Act. The dispensation
provided in the Representation of Peoples Act, cannot be the basis to interpret
the provisions of the Cantonment Act, which is a special legislation for
administration of the Cantonment Area. The two legislations are different and
provide for different dispensation. We must readily agree and accept that the
Parliament was conscious about the difference in the two provisions when the
respective enactments have been enacted. As a result, even this argument
cannot take the matter any further. ‘
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12.  Thenext argument was about the confusion prevailing in the concerned
quarters as to whether the election of all the Wards have been set aside by this
Court or must be confined to Ward Nos.1 to 6 only, as the voters list, Annexure
P-12, which was the subject matter of challenge in the writ petition, pertains
only to Ward Nos.1 to 6. Further, no change has been noticed in the voters
list of Ward No.7.

13.  Itistrue that the relief claimed in the writ petition from which the
appeal arose, is limited to challenge to the voters list, Annexure P-12, which
pertains only to Ward Nos.1 to 6. It must be, therefore, assumed that only
that limited relief has been granted, in the first place, by the learned Single
Judge and reiterated and confirmed by the Division Bench in the decision
dated 21.07.2015, which has been upheld by the Supreme Court with rejection
of Special Leave Petitions.

14.  Learned counsel for the Cantonment Board may be justified in raising
further doubt as to what would happen to the elections of Ward No.7 already
conducted as per the earlier notification. That, in our opinion, is a matter to be
examined by the Appropriate Authority, who is entrusted with the responsibility
to conduct elections within specified time and to install the newly elected Board
within-such time. The Appropriate Authority may have two options before it.
The first option would be to treat the elections pertaining to Ward No.7 as
recalled; and, to conduct fresh election even for Ward No.7 along with the
other six Wards. There are only seven Wards in the Pachmarhi Cantonment
Board and as almost over 90% of the Constituencies (six out of seven), will
go for fresh elections, even the election for Ward No.7 can be conducted
together so that there will be common tenure of all the Ward Members from
the respective Wards elected on the basis of fresh elections.

15.  We were informed that although the review petitioners have been
declared elected in the elections conducted on the basis of earlier notification,
however, the Board has not been constituted so far, because of the confusion
prevailing in the Administration. In that sense, elections of Ward No.7 can
also be held afresh. The other option for the Pachmarhi Cantonment Board is
to segregate Ward No.7 and notify elections only for Ward Nos.1 to 6 on the
basis of fresh electoral roll prepared by the Board for those wards, which, we
are informed, is now in conformity with the directions and pronouncements of
this Court in writ appeal as confirmed by the Supreme Court. There can be no
manner of doubt that — be it fresh election of Ward Nos.1:to 6 or of Ward
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Nos.1 to 7 —will have to be considered as general election with tenure of five
years as provided in the Statute. That tenure cannot be limited to the remainder
period, not being a case of biennial elections because of any vacancy created
against the concerned seat. '

16.  Be that as it may, we may not be understood to have expressed any
opinion either way on the aforesaid options. These are only possibilities, which
can be explored by the Appropriate Authority of the Cantonment Board, as
per law. While taking decision, the observations made in this regard may not
be considered as any binding effect, but, only of having indicated the
possibilities available to the Appropriate Authiority, There may be other options
available to the Appropriate Authority, in law, which can be resorted to.

17.  Suffice it to observe that it would be the prerogative of the Appropriate
Authority to take decision to go ahead with the general elections only for

. Ward Nos.! to 6 or for all the seven Wards, as may be advised. If any person

is aggrieved by that decision, will be free to challenge the same, which challenge
can be considered on its own merits,

18.  That takes us to the last contention canvassed on behalf of the
Cantonment Board. It was submitted that the voters list prepared on the earlier
occasion was in substantial compliance of Section 28 read with Rule 10(3) of
the Rules. That aspect has already been considered in the decision under
review and we find no reason to take a different view. Once it is held that only
occupants or residents in authorized or legal houses/structures, which are
recognized by the Cantonment Board alone are eligible to become voters and
included in the voters list, there is no necessity of preparing the voters list of
occupants of unauthorized houses. The fact that such voters list was prepared
by the Cantonment Board, cannot be cited as a case of substantial compliance
as such. Assuming it is a case of substantial compliance, of preparing the
voters list of occupants/residents residing in authorized and recognized houses,
the other voters list 6f unauthorized houses cannot be reckoned for the
purposes of conducting elections to the Board. Hence, even this argument
does not commend to us.

19.  That leavesus with the additional argument canvassed by the leamed
counsel for the private review petitioners. Even this argument deserves to be
stated to be rejected. The fact that the candidates, who had participated in
the concluded election, which, later on, has been set aside by this Court,
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were not party to the writ petition nor heard by the Court, cannot be the basis
to doubt the correctness of the legal position stated in the decision under
review, which has been affirmed by the Supreme Court by dismissal of Special
Leave Petitions. That decision is in rem and concerning the subject election
process. Moreover, the Court during the penu.ncy of appeal had made it
amply clear that any action taken by the Board on the basis of the impugned
voters list would be subject to the outcome of the appeal; and the appeal
having succeeded for the reasons recorded in the decision under review, the
said election has been found to be vitiated and treated as non est in the eye of
law. In such a situation, giving personal hearing to all candidates or making
them party, was not necessary.

20,  The factthat the elections were proceeding on the basis of conditional
order passed by this Court, was in public domain and review petitioners, who
were participating in the elections cannot be heard to say that they were not
aware of that position. In any case, when the entire election process is vitiated,
not hearing persons, who are affected by the decision, by itself, cannot be the
basis to review the decision, which, otherwise, is unexceptionable. Hence,
even this objection does not commend to us.

21.  Accordingly, we dispose of these review petitions with the above
observations and liberty to the Appropriate Authority of the Pachmarhi
Cantonment Board to proceed in the matter, in accordance with law,
expeditiously.

Petition disposed of.
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APPELLATE CIVIL
Before Mr. Justice K. K. Trivedi
S'.é; No. 1063/2004 (Jabalpur) decided on 16 April, 2015

RAMRAJPATEL & anr. ...Appellants
Vs. '
HIRALAL PATEL & ors. ...Respondents

A. Civil Procedure Code (5 of 1908) - Section 100 - Second
Appeal - Burden was on the appellants to prove that there was a partition
and that the property subsequently purchased was not purchased from
the nucleus of the joint family property - Since the appellants have
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failed to prove the previous partition, their entire stand was wiped up -
.The courts below have rightly decreed the suit filed by the respondents/
plaintiffs - No substantial question of law arises for adjudication -
Appeal dismissed. (Paras 11 & 12)
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B. Civil Procedure Code (5 of 1908) - Section 100 - Finding
of fact - Concurrent findings of the two courts about the joint family
property are not required to.be interfered with. (Para 11)
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S.X. Dubey, for the appellants.
Umesh Shrivastava, for the respondents.

JUDGMENT

K.K. Trivepy, J. :- This second appeal by the defendants under
Section 100 of the Code of Civil Procedure is against the judgment and decree
dated 16th July, 2004 passed in Civil Appeal No.40-A/2004 by the District
Judge, Rewa arising out of judgment and decree dated 23.2.2004 passed in
Civil Suit No.229-A/2000 by First Additional Civil Judge, Class-I, Rewa.

2. The plaintiffs filed a suit for partition of the family property alleging
that the father of the plaintiffs and the defendant/appellant No.1 was having
three wives. Out of the aforesaid wedlock the parties to the suit were born.
The father of the appellants and the defendant No.1 were having certain

-
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properties at village Panti, Gaidi and Hardi. Some part of the property of
village Hardi was given to son of the second wife of the father of plaintiffs and
defendant No. 1, but rest of the property was never partitioned. Since two
other brothers of the father of the plaintiffs and the defendant No.1 were
having no issues, they also gave their property to the said son of the second
wife of the father of plaintiffs and defendant No. 1. Right from the very beginning
the defendant No.1 was acting as Karta of the family. The plaintiff No.2 was
in service and was away from the village, but out of his income from the
service, he was giving savings to the appellant No. 1. However, the property
said to be purchased from the joint family was illegally got mutated in the
name of the wife of defendant No.1 whereas the parties to the suit were having
1/3rd share each in the said property. Thus seeking to challenge such action
and claiming partition of the joint Hindu family property the suit was filed.

3. The suit was contested by the appellant by filing a written statement
alleging that the appellant No.1 was not acting as Karta of the family. On the
other hand, in the year 1980 the partition had taken place amongst the members
of the family during the lifetime of the original holder of the land, the father of
the appellant No.1, and each member of the family was cultivating the land
given in share. Since the daughters have not claimed any share, the members
of the family were enjoying the fruits of the agriculture produce from their land
given in share. Out of the said income certain more property was purchased
by the defendant/appellant No.1-in the name of the wife. In fact the share
given to the son of the second wife of the father of the appellant and the
property bequeathed to him were also purchased by the defendant No.1 in
the name of the wife, the defendant No.2, out of the independent income.
Though earlier the plaintiffs/respondents have agreed to pay the part of sale
consideration, but they have not paid any amount towards the sale consideration
and as such the respondents/plaintiffs were not entitled to any share in the
property so purchased by the appellants. However, to some extent the jointness
of the family and its property was admitted by the appellants/defendants in the
written statement and the court statements.

4. The trial court after framing the issues reached to the conclusion that
sufficient evidence was produced by the respondents/plaintiffs to draw a
presumption that the family was joint and that suit property was belonging to
the said joint Hindu family. Categorical finding was recorded that the defendants/
appellants have failed to prove the fact of partition, devolving the shares of
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the joint family property in each family member separately, income from the
share and purchase of the part of the suit property from the said income. The
suit was thus decreed.

5. The appellants preferred an appeal before the lower appellate court,
which, after appreciating the evidence once again, analyzing the findings
recorded by the trial court, reached to the conclusion that the suit was rightly
decreed by the trial court and dismissed the appeal of the appellant. Hence,
this second appeal.

6. It is vehemently contended by the learned counsel for the appellant
that the entire burden was shifted on the defendants/appellants as if they were
required to prove the fact of jointness of the family. In fact this was the burden
on the plaintiffs as no presumption in law is available unless it is demonstrated
that the family was joint. Applying the principle it was wrongly held by the
lower appellate court that since partition was not proved by the appellants, as
claimed, the findings were rightly recorded regarding jointness of Hindu family
property. It is contended that for proving the fact that the purchase made by
the appellant No.1 was out of the nucleus of the joint Hindu family, the burden
was on the plaintiffs/respondents and since such a burden was not discharged
effectively, virtually the suit was required to be dismissed. Instead of dismissing
the suit, the trial court decreed the same and such a decree has been erroneously
affirmed by the lower appellate court. According to learned counsel for the
appellants such impugned judgment and decree are liable to be set aside.

7. The submissions of the learned counsel for the appellants are examined
in view of the pleadings raised in the plaint and written statement. The
defendants in very specific words contended that the property in suit was
obtained by the ancestor, the father of the appellants and the plaintiffs by
name Prabhunath @ Ram Prabhav Patel. The categorical statements made in
paragraph 3 and 7 of the plaint were required to be answered properly by the
defendants, specially when they were of the opinion that such a claim was
incorrect. Though the genealogy was disputed, but in para-4 of the written
statement the fact regarding jointness of the property and devolving of the suit
property through the father Prabhunath @ Ram Prabhav Patel was not
specifically denied. However, it was categorical contention raised that there
was a partition amongst the family members sometime in the year 1980 when '
the original holder Prabhunath @ Ram Prabhav Patel was alive. In para-7,
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while giving the reply to the plaint allegations, certain subsequent purchase
made by the appellants were described. From such a pleading, it is clear that
it was not disputed by the appellants at the initial stage that the family was
joint and the said joint family was the owner of the land in dispute. The moment
such statements were made in the written statement, automatically the burden
of proving the partition of the joint Hindu family property was shifted on the
appellants/defendants. They have not disputed that there was jointness in the
family right from the very beginning.

8. The Apex Court and the High Courts on several occasions have
categorically held that there would normally be a presumption of jointness of
a family, if alleged, and is not denied by the other side. The moment denial is
made regarding the jointness of the family, the burden is on the persons, who
claim that the family was not joint. Likewise, it is held that in case the burden
is discharged by the party claiming that the family was joint, it automatically
shifted on the other side, who claims that there was no joint family.

9. In view of this the findings recorded by the courts below are seen. The
trial Court has categorically held that when it was alleged by the defendants/
appellants that there was a partition amongst the members of the joint family,
it hasto be inferred that there was a joint family earlier. In case the partition is
not proved effectively, it has to be held that the joint family exists and there is
no partition amongst the members of the family. While testing the statements
of witnesses, the trial court has reached to the conclusion that it was a case of
the appellants/defendants that there was a partition amongst the members of
the joint family in the year 1980 and that was the burden on the appellants/
defendants to prove such a partition. Though for the proof of partition it was
said that there were witnesses who'were present when partition had taken
place, but barring for one, none was examined by the appellants/defendants.
The witness, who was examined, has denied the knowledge about the partition
amongst the family members. In fact he was only a witness cited by the
defendants/appellants per chance, as he was attesting witness of all the sale
deeds obtained by the defendants/appellants. After recording this fact, the
trial court analyzed the other evidence and reached to the conclusion that
there was no proof of partition amongst the family members and since by
virtue of alleged partition property was said to be obtained, it was to be held
- that the said property was joint Hindu family property, which has never been
put to partition amongst the family members, and the suit was decreed. The
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reappreciation of the evidence of the trial court by the lower appellate court
cannot be said to be perverse in any manner as.no piece of evidence is made
available to show that such evidence was not taken into consideration by the
courts below. In view of this, the allegation that the property was not joint
and, therefore, no decree could be granted to the respondents/plaintiffs, is
incorrect. -

10.  Learned counsel appearing for the appellants has heavily relied on
certain decision of the Apex Court and the other High Courts and has mainly
placed reliance in the case of Srinivas Krishnarao Kango v. Narayan Devji
Kango and others, AIR 1954 SC 379 . It is contended by the learned counsel
for the appellants that burden was wrongly shifted on appellants to prove the
partition. In fact this Court failed to understand as to how such a law would
support the appellants as the law laid down by the Apex Court is that primary.
burden is on the person, who claims that the property was joint, but where it
is established that the family possessed some joint property which from its
" nature and relative value may have formed the nucleus from which the property
in question may have been acquired, the burden shifts to the party alleging
self-acquisition to establish affirmatively that the property was acquired without
the aid of the joint family property. As has been described hereinabove, this
law supports the respondents and not the appellants as it was the case of the
appellants that there was a partition amongst the family members. Same was
the situation in the case of Bhagwant P. Sulakhe v. Digambar Gopal Sulakhe
& others, AIR 1986 SC 79 . Rather it was categorically held by the Apex
Court that the severance of status of joint family is alleged by someone, has to
be proved by him and such a statement will not effect the nature of the joint
family property which will remain to be joint until it is partition. This law also
does not help the appellant in any manner. In the case of Mst. Rukhmabai v.
Lala Laxminarayan and others, AIR 1960 SC 335 the presumption of the
joint Hindu family property was drawn where the partition was not effectively
proved. This law will also not give any assistance to the appellant. Similar is
the position, while the previous laws were considered by the Apex Court in
the case of Achuthan Nair v. Chinnammu Amma and others, AIR 1966
SC 411 . There also the Apex Court was dealing with the purchase made in
the name of a junior member of the joint family and it was held that when it
was found that severance of the joint family was not proved, therefore, the
purchase said to be made was to be treated as out of the nucleus of the joint
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Hindu family property. In fact under a different discipline of the law such a
finding was recorded, which will not be helpful to the appellants in any manner.
The law laid down by the Orissa High Court in the case of Santanu Kumar
Das and others v. Bairagi Charan-Das and others, AIR 1995 Qrissa 300
also does not support the contention of the learned counsel for the appellants.

11.  The case of Surendra Kumar v. Phoolchand (dead) through and
another, AIR 1996 SC 1148 relied by the learned counsel for the appellant
deals with the Land Acquisition Act where a reference was required to be
made. However, again it was held by the Apex Court that concurrent findings
of the two courts about the joint family property are not required to be
interfered with. This law is also of no assistance to the appellant. In the case

~of Ramchandra Pandurang Sonar (deceased) through his heirs and legal

representatives and others vs. Murlidhar Ramchandra Sonar and others,

(1990) 4 SCC 45 the question before the Apex Court was whether without
framing of any substantial questions of law or where there were no substantial
questions of law, was it possible for the High Court to set aside the judgment
and decree reversing the judgment and decree of the lower appellate court
and affirming the judgment and decree of the trial court. Since the findings of
the present case are concurrent findings of the two courts, such a question
does not arise. Lastly, learned counsel for the appellants has placed his reliance
in the case of Appasaheb Peerappa Chamdgade vs. Devendra Peerappa
Chamdgade and others, (2007) 1 SCC 521 and has contended that in terms

of the law laid down by the Apex Court, the appellants would be entitled to
the relief claimed in this appeal. Again it is not understood as to how the
aforesaid case would be applicable in the case of the present appellants where
facts and circumstances are totally different. Here in this case in hand the

appellants have admitted the jointness of the property, but have setoutaplea

of previous partition for denying the relief of partition to the. plaintiffs/
respondents. Since the appellants have failed to prove the previous partition,
their entire stand was wiped up. Equally the feliance placed in the case of
C.V.Vythinatha Aiyar vs. C.V. Varadaraja Aiyar and Ors, AIR 1938 Mad.
841 in the facts and circumstances of the present case is also misconceived.
The burden was on the appellants to prove that there was a partition and that
the property subsequently purchased was not purchased from the nucleus of
the joint family property. Having failed to discharge such burden as is appreciated
hereinabove and as has been concurrently found by the two courts below, no

Vi
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case to interfere in the impugned judgment and decree is made out.

12.  There is no error of law committed by the two courts below in
recording the findings on the appreciation of the evidence dvailable onrecord. -
No substantial questions of law arise for consideration in this appeal, which
fails and is hereby dismissed. All previous orders of i mtenm protection stand
vacated.

Appeal dismissed.

LL.R. [2016] M.P., 1745
APPELLATE CIVIL
Before Mr. Justice Rajendra Menon &
Mr. Justice K. K. Trivedi
F.A. No. 485/2004 (Jabalpur) decided on27 November, 2015

GIRDHAR JETHA & ors. - .Appeilants
Vs. ' -
MUNICIPAL CORPORATION,

THROUGH THE COMMISSIONER NAGAR NIGAM,

JABALPUR ’ . ...Respondent

A. Specific Relief Act (47 of 1963), Secttons 5 & 39 and
Mumapa! Corporation Act, M.P. (23 of 1956), Section 80 - Civil suit
for mandatory injunction for recovery of possession under statutory
lease ~ Whether a suit for mandatory injunction seeking delivery of
possession under Section 39 of the 1963 Act is maintainable in view of
the fact that relief of recovery of possession ought to have been obtained
u/s 5 of the 1963 Act - Held - Court has power to grant a decree of
mandatory injunction of possession for discharge of statutory liability
and it is not necessary that relief of recovery of possession to be
obtained u/s 5 of the Act of 1963 - Suit for mandatory injunction is
maintainable. (Paras 12 to 15 &21)

@ fafafee srgaty aftmfram (1963 #r 47), srerg 5 7 39 vF
TIeqIfei# (77 FRIFT9 A, (1956 BT 23), g7 60 — ST U2 &
Fania Fet ® yEWT @ fA¢ Aeue @ty g e e — @@
it 1963 FY ORT 39 & Fawfa Feat @ YA G ATFUS RW
W1 9IS T U F s A uiwelig 2 % ot @ yegERw @ agaiy &t
. afﬁﬁwmssaﬁmsa?amfammﬁmmmﬁqw—



1746 Girdhar Jetha Vs. Municipal Corp. Jabalpur (DB) LL.R.[2016]M.P.

FffaiRa — T Tl @ Frde g o=t @ ar9ve aRY @
T F @Y wfed aed # @ wen 98 aravas Tl 2 fp we @
YYHET &7 Igaly Afifras 1963 4 evr 5 @ ofeefa g @ ww —
ATeAS ARY &Y arg wiwefy '

B, Specific Relief Act (47 of 1963), Section 39 - Civil Suit
for mandatory injunction for recovery of possession - Initially lease
was executed in the year 1926 for 30 years - Lease expired in the year
1956 - Lease was not renewed but, appellant continued in possession -
Premium was also Accepted by the Municipal Corporation - Lease was
renewed on 19.12.1989 for 60 years including regularization of lease -
Encroachments removed in the year 1999 - Possession taken. by the
defendant/corporation in the year 1999, while removing encroachers -
Demand for re-possession by appellants not considered - Suit filed on
22.04.2003 - Suit is not delayed. : (Para 26)
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C. Municipal Corporation Act, M.P. (23 of 1956), Section
80, Transfer of Property Act (4 of 1882), Section 108 and Specific
Relief Act (47 of 1963), Section 39 - Suit for mandatory injunction for
recovery of possession - Dismissed by Trial Court - Statutory lease
granted by Municipal Corporation - Initially lease was executed in the
year 1926 which expired in year 1956 - Lease was not renewed however
appellant continued in possession - Premium also accepted by Municipal
Corporation - Renewal of lease done on 19.12.1989 for a period of 60 -
years including regularization of lease with understanding that
Corporation to remove the encroachment on the land - Encroachment
removed in the year 1999 - Corporation entering in possession in the
year 1999 but not giving possession to appellants - Hence, the suit -
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Held - As the lessor was accepting premium of the land, so it was-
responsibility of the lessor to put the lessee in possession of the land,
so that lessee can enjoy the fruit of the lease - Finding refusing delivery
of possession set aside - Suit of the appellants decreed to that extent -
Appeal allowed. . ' (Paras 23 to 25)
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D. Registration Act (16 of 1908), Sections 17 & 49 -
Unregistered document of lease - Whether unregistered document of
lease granted under a statutory liability is inadmissible in evidence -
Held - As the lease deed was a statutory lease granted under the
Municipal Corporation Act, 1956, therefore merely because the lease
was not registered, right accrued under the said lease deed that too a
statutory right was not to be denied to the appellants and even otherwise
execution of the said deed was admitted in evidence by the witnesses
of the defendant - Therefore; the said unregistered lease deed is
admissible in evidence, (Para 27)
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Kishore Shrivastava & Naman Nagrath with Kapil Jain &
Himanshu Mishra, for the appellants.
Anshuman Singh, for the respondent.

JUDGMENT

The Judgment of the Court was delivered by :
K.K. TrivEDy, J. :- This First Appeal under Section 96 of the Code of Civil
Procedure by the appellants/plaintiffs takes exception to the judgment and
decree dated 24.6.2004, passed in Civil Suit No.51-A/2004, by the VIAddI.
District Judge, Jabalpur, by which the suit for grant of mandatory injunction
filed by the appellants/plaintiffs, has been dismissed.

2, The appellants/plaintiffs filed the suit alleging that the appellant No.2
was the successor of the earlier Coronation Club, of Jabalpur which in fact
was extended a lease by the Municipal Corporation, Jabalpur, in respect of
the land bearing diversion Plot No.107, Sheet No.85, situated in Marhatal,
Jabalpur. The said land ‘was belonging to the Municipal Corporation Jabalpur.
The lease was to expire in the year 1956. However, no renewal of the lease
was done thereafter. The appellant/plaintiff No.2-Club remained in possession
of the said land and out of the said land leased to the appellants/plaintiffs, a
part of the land was encroached by some persons. Thereafter, in the meeting
held with the authorities of the Municipal Corporation, it was decided that on
payment of certain compounding charges, the lease would be renewed in favour
of the plaintiff No.2-Club and the Corporation Authority would remove the
encroachment made by others on the land leased to the appellants and would
put the appellants/plaintiffs in possession. Accordingly, on 19.12.1989, the
lease was renewed for a period of 60 years, out of which the period of 30
years was treated to regularised the lease, which had expired on 12.2.1956
and from 13.2.1986, the lease of the land was granted for a period of next 30
years. In terms of the settlement between the Corporation and the office bearers
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of the plaintiff No.2-Club, since it was decided that a part of the land was to
be released in favour of the Municipal Corporation for the purposes of
construction and widening of the road, a total area of 70264 sq. ft was leased
out to the appellants/plaintiffs. .

3. In terms of the lease, out of the total area allotted, 27600 sq. ft land
was to be used for commercial purposes and remaining 42664 sq. ft land was
to be used for residential purpose. While executing the lease deed, certain
conditions were prescribed in the lease deed. The appellants/plaintiffs after
execution of the lease deed deposited the amount, but for a considerable long
time, no action whatsoever was taken by the Municipal Corporation to remove
encroachment from the land and to put the appellants/plaintiffs in possession
of the said land. In the year 1999, ultimately, the land was got vacated by the
Municipal Corporation by removing the encroachment, but instead of putting
the appellants/plaintiffs in possession of the said land, the Corporation started
using the land for its own purposes. Threatening the appellants/plaintiffs that
since there was breach of the lease condition, a notice was issued to the
appellants/plaintiffs of which a reply was submitted, but since there was a
threat, the suit was required to be filed, seeking a mandatory injunction against
the respondent Corporation to put the appellants/plaintiffs in possession of
the land so leased out. The reliefto that extent was claimed in the suit.

4. While filing the written statement, the respondent/ defendant contested
the claim of the appellants/plaintiffs inter alia on the ground that the leased
land was used by the appellants/plaintiffs for the commercial purposes and
holding exhibitions by subletting the same to the other individuals without the
consent of the respondent/defendant. In fact, after coming into know about
the said fact, action was taken by the Corporation and taking recourse to the
provisions of the Municipal Corporation Act, 1956, the encroachers were
removed from the said land and possession of the same was taken by the
Municipal Corporation. Sincé the object of granting lease to the appellant
was to provide certain curriculum activities and facilities to the citizen ofthe
City, which object was frustrated because of the illegal act of the appellants/
plaintiffs by subletting the land, the lease automatically become non est and
ineffective to that extent. Now the land is being used by the respondent-
defendant for the purposes of keeping the Government vehicle on the said
land and as such; the relief as claimed in the suit cannot be granted. Asa
“whole, the claim made by the appellants/plaintiffs in the suit was denied by the
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respondent/defendant.

5. - Thetrial Court framed the issues which for the purposes of convenience
are reproduced and translated in English :-

“fi-R)— Far ardt ot IETw I SaEET WIe 1107 Srua
T .85 FQTAT SAAYR Tl BRAT 92352 THE &) o wRard
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“(1-A): Whether the plaintiff was granted lease of
diversion Plot No.107, Sheet No.85, Marhatal, Jabalpur, Total
area 92353 sq. ft. by the defendant in 1926 and which has

- now been renewed upto 2016 vide lease deed dated
19.12.1989 ?

(B): Ifyes, whether the plaintiffis entiled to
a declaration to this effect ?

(2-A) : Whether the defendant has taken in possession the land
shown in the attached map and is intending to make any
construction on the said land ?

(B) : If yes, whether plaintiff can be granted a
decree of mandatory injunction to put the
plaintiff in possession of the said land after
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removal of the possession of the defendant ?

- (3)  Whether plaintiffhas violated any of the conditions of
the lease deed, if yes; the effect ?

4) Reliefs and Costs ?”

6. After framing the aforesaid issues, the trial Court recorded the evidence
of the parties. Plaintiffs examined the Secretary of the plaintiff No.2-Club,
the plaintiff No.1 and the respondent/defendant examined two persons, Various
documents were produced, original record was also produced by the Municipal
Corporation and some of the documents placed on record were exhibited.
After assessing the evidence available on record, the trial Court reached to
the conclusion that the appellants/plaintiffs have failed to prove the case and
dismissed the suit. Hence, this appeal.

7. It is, vehemently, contended by learned counsel for the appellants that
dismissal of the suit was not justified in view of the fact that a statutory duty
was cast upon the respondent Corporation in terms of the provisions of Transfer
of Property Act, more particularly, in terms of provisions of Section 108(b)
of the said Act. For the purposes of appreciation, sufficient evidence was
available on record to show that the duty is the statutory duty cast on the
respondent/defendant but was not discharged even when the fees for the
renewal of the lease was taken from the appellants/plaintiffs. Further, it is
contended that in terms of law well explained by the Apex Court, every renewal
of the lease is in fact a fresh grant and, therefore, the provisions of Section
108 of the Transfer of Property Act would be squarely applicable. In view of
the aforesaid, the findings recorded by the trial Court cannot be sustained.
There cannot be any breach alleged against the appellants/plaintiffs in the
mater (sic:matter) of terms and conditions of the lease deed in view of the fact
that the entire land was never put in possession of the appellants/plaintiffs.
The fact remains that in terms of lease conditions, the appellants have obtained
_ sanction from the Municipal Corporation itself for construction of the building,
but for the reason that the land was not made available to the appellants/
plaintiffs, the construction could not be done. Because of such conduct of the
respondent/defendant any action was not to be taken against the appellants/
plaintiffs as the said right was waived by the respondent/defendant. Explanation
in all that respect was given, evidence was prodilced, but the same was not
looked into by the trial Court and the finding is recorded that the decree as
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claimed cannot be granted to the appellants/plaintiffs. According to learned
Senior counsel, such findings are perverse and deserve to be set aside. The
appellants/ plaintiffs are entitled to the decree as claimed.

8. Per contra, it is contended by learned counsel appearing for the -
respondent/defendant that prima facie the suit itself was not maintainable.
He admits that though a preliminary objection to that extent was never raised
before the trial Court, but relying on the decision of the Apex Court, submitted
that such objection can be taken at any stage even before the appellate Court
as the factual aspect is not to be considered and admitted positions are not to
be ignored. Putting reliance in several cases, it is contended that the suit
simplicitor for grant of mandatory injunction for possession was not maintainable
in view of the fact that the possession of'a land is to be claimed under Section
5 of the Specific Relief Act and no injunction to that extent can be granted
under Section 39 of the aforesaid Act. It is contended that the issue raised in
respect of the claim is squarely covered by a decision rendered by this Court
in Writ Petition No.2660/2001, decided on 2.4.2002, wherein these aspects
have been considered by the Court. Further, since the appellants/plaintiffs .
were party to the said writ proceedings, which order has not been called in
question anywhere, the appellants/plaintiffs were not entitled to any decree
and the suit was rightly dismissed. It is next contended by learned counsel for
the respondent/ defendant that the entire claim is made on the basis of
unregistered document which is inadmissible in evidence in terms of provisions
of Section 17 of the Registration Act. The consequence of such is in Section
49 of the said Act and, therefore, even otherwise the relief as claimed in the
suit, was not to be granted to the appellants/plaintiffs. In fact, it was a case
where the land was already surrendered or impliedly surrendered in favour of
the respondent/defendant in terms of the provisions of Section 108 of the
Transfer of Property Act, and therefore, if considering all these aspects, where
specific pleadings in paragraphs 5, 6 and 9 of the written statement were
raised, there was no question of granting any relief to the appellants/plaintiffs.
Even otherwise because of the breach of the conditions of lease, the appellants/
plaintiffs were not entitled to the reliefs claimed and as such, the suit has rightly
been dismissed, which judgment and decree need no interference in this appeal
by this Court.

9. Refuting such submissions raised by learned counsel for the respondent/
defendant, learned Senior counsel for the appellants/plaintiffs would contend
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that the suit for grant of mandatory injunction in such circumstances is
maintainable where a statutory contract is executed in between the appellants/
plaintiffs and the defendant/ respondent. The respondent Corporation was
duty bound to put the appellants/plaintiffs in possession of the land in terms of
the lease executed and for that statutory performance, a suit for mandatory
injunction is maintainable. It is not a case that a private individual is being
asked to put somebody in possession, who was dispossessed from the said
property unauthorisedly, for which purpose, the suit under Section 5 of the
Specific Relief Act on payment of ad valorem Court Fee is required to be
filed. Thus, such an objection regarding maintainability of the suit was not
required to be considered at all. The other aspect isthat the appellants/plaintiffs
herein, more particularly, the appellant No.2 was the party to the writ
proceedings as a respondent with the Municipal Corporation. The writ petition
was filed by those who were the encroachers on the land so leased out to the
appellants/plaintiffs and who were removed by the Municipal Corporation.
The relief was claimed against the Municipal Corporation by the said persons.
The reference to the agreement in between appellants/plaintiffs herein and the
respondent/defendant Municipal Corporation was made in the said writ petition
and for that purpose, the appellants/plaintiffs were impleaded as a respondent
in the said writ proceedings. Since there was no inter se dispute in between
the present appellants/plaintiffs and the Municipal Corporation in that writ
proceedings, any judgment delivered in the said case would not operate as
" resjudicata in the matter of claim made by the appellants/plaintiffs in the suit,
Therefore, the provisions as have been pointed out by the respondent/defendant
would not be attracted at all. The well settled law is that for aforesaid purposes,
a suit for mandatory injunction for delivery of possession is permissible in
law. For the purposes of establishing a right, even an unregistered document
can be placed on record, because no title is being claimed on the basis of
such a document and, therefore, provision of Section 17 of the Registration
Act, would not be aftracted. Rather, the exception of the said Chapter of the
Act would be applicable in the case of appellants/plaintiffs. Thus, it is contended
that the impugned judgment and decree is liable to be set aside and the
appellants/plaintiffs are entitled to the reliefs claimed in the suit.

10.  We have heard learned counsel for the parties at length and we have
examined the record of the trial Court minutely.

11.  Toappreciate the real controversy involved in the appeal, we have to
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record certain admitted facts by the parties or the facts which have been
found proved by the trial Court and are not challenged before us in this appeal.
In short, the said facts are recorded hereunder :-

§)] There was a lease deed executed in favour of
Coronation Club of Jabalpur for a period of 30 years, as was
admitted by the defendant/respondent. The said lease was to
expire in the year 1956.

(i)  Theappellant/plaintiff Jabalpur Club was the successor
of the Coronation Club of Jabalpur and had continued in
possession of the land pursuance to the lease executed in the

year 1926, even after expiry of the period of lease in the year
1956.

(if)  No efforts were made by the Municipal Corporation,
Jabalpur, to take back the possession of the land from the
Jabalpur Club, after expiry of the lease of the year 1926. The
Jabalpur Club had also not delivered back the possession of
the land leased to it, to the lessor.

(iv)  The factrelating to encroachment on the land so leased
to the appellant/plaintiff Jabalpur Club came to the notice of
the respondent/defendant much before, but even then no
" enquiry whatsoever was conducted as to whether the plaintiff
No.2 Jabalpur Club was responsible for parting with the
possession of the said land to the encroachers in any manner.

(v} The notice inrespect of alleged breach was issued by
the Municipal Corporation to the Jabalpur Club only on
14.7.1988 (Ex.P/4) in which also the fact was recorded that
there was no renewal of the lease of the year 1926 after its
expiry in the year 1956, even then the appellant/plaintiff Jabalpur
Club was in possession of the land.

(vi)  Thereafter, meetings were held in between office bearer
of Jabalpur club and the officials of the Municipal Corporation
for renewal of the lease. Proposal to that extent was given on
21.9.1988 vide Ex.P/12 by the Municipal Corporation. :

L3
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(viiy  Ultimately, decision in terms of the aforesaid talks was
taken and communication was sent on 1.9.1989 Ex.P/13. The
amount as demanded was deposited by the plaintiff- Jabalpur
Club with the Municipal Corporation and in terms of the
settlement between the office bearer of Jabalpur Club and
officials of the Municipal Corporation reached in the meeting
held on 21.9.1988, further actions were taken. Proceedings
of meeting is Ex.P/40.

(vili)  Ultimately, in terms of aforesaid talks, renewal of the
lease was done on 19.12.1989 for a complete period of 60
years including the regularisation of the lapsed period of lease
with effect from 13.2.1956, till 12.2.1986 and the rest of the
period of 30 years to be concluded on 13.2.2016.

(ix) In fact, there was no revocation of lease by the
Municipal Corporation Jabalpur, till the date of suit.

12. Now, we are required to deal with the preliminary objection raised by
the Jearned counsel for the respondent/ defendant regarding the maintainability
of the suit for grant of mandatory injunction. As has been pointed out herein
above, it has been vehemently contended by learned counse! for the
respondent/defendant that such a suit for mandatory injunction filed under
Section 39 of the Specific Relief Act, seeking delivery of possession was not
maintainable. For the said purposes, learned counsel for the respondent/
defendant has placed his reliance in the case of dnthula Sudhakar Vs. P.
Buchi Reddy (dead) by L.Rs. and others' , more particularly paragraph 13
of the said report. It is contended that a suit for mandatory injunction would
not be maintainable in view of the fact that possession is required to be obtained
by the appellants/ plaintiffs for which a suit under Section 5 of the Specific
Relief Act is required to be filed. It is contended that the ad valorem Court
Fees on the value of the land of which possession is sought is required to be
paid in terms of the provisions of Section 7 of the Court Fees Act and thén
only the claim can be made in that respect. The possession of the land is
sought by the appellants/plaintiffs by mere a suit undet Section 39 of the Specific
Relief Act, which according to learned counsel for the respondent/defendant
is not maintainable,

1. (2008) 4 SCC 594
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13.  We have considered the aforesaid submissions thoroughly. What are
the circumstances in which a suit for mandatory injunction for delivery of
possession is not maintainable, is required to be examined by us. In the case
of Anthula Sudhakar (supra), the Apex Court was dealing with some what
different situation. There was no statutory obligation on the respondent/
defendant to restore back the possession of the appellants/plaintiffs. The suit
was filed on the basis of title and it was stated that while the appellants/plaintiffs
were taking steps for making certain construction, the respondent/defendant
in the said suit interfered with the said work and, therefore, an injunction was
sought. The general principles were laid down by the Apex Court in paragraph
13 on which heavy reliance is placed by learned counsel for the respondent/
defendant and it was stated that if there is a cloud on the title, a simple suit for
injunction would not be maintainable. It was a case of grant of mandatory
injunction for possession and, therefore, the analogy as laid down by the Apex
Court in the said case are not attracted. The facts and circumstances in the
present case are totally different, such a reliance placed by learned counsel
for the respondent/defendant cannot be accepted.

14. Forthe purposes of maintainability of the suit, we are required to see
the law and to examine whether there was any statutory duty on the respondent/
defendant to put the appellants/plaintiffs in possession of the suit land or not.
The Specific Relief Act more particularly Part-I1I of the said Act deals with
the injunction. Chapter-VII is for the purposes of preventing relief of temporary
and perpetual injunction as prescribed under Sections 36 and 37 of the said
Act. Chapter-VIII in the said part, deals with the perpetual injunction and
Section 39 deals with mandatory injunction, Since we are required to examine
the aspect of said Section 39, the same is reproduced hereunder :-

“39. Mandatory injunctions.- When, to prevent the
breach of an obligation, it is necessary to compel the
performance of certain acts which the court is capable of
enforcing, the court may in its discretion grant an injunction to
prevent the breach complained of, and also to compel
performance of the requisite acts.”

15. Section 40 of the Specific Relief Act in Chapter-VIII, Part-III deals
with damages or in lieu of; or in addition to, injunction and Section 41 of the
said Act specifically deals with the provision when injunction can be refused.
None of the contingencies prescribed under Section 41 of the Specific Relief
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Act, contains a prohibition that a plaintiff who is secking enforcement of his
right accrued on the basis of a statutory contract cannot ask for grant of a
mandatory injunction, Section 42 of the Specific Relief Act deals with injunction
to perform negative agreements which are not to be enforced. Again nothing
is provided in this Section also to prohibit grant of injunction to discharge the
statutory the duties. This makes it clear that a mandatory injunction can be
issued to prevent the breach of an obligation or to compel the performance of
certain acts which the Court can direct, non-compliance of which is complaint
to the Court. In some what similar circumstances, the Apex Court in the case
of Sant Lal Jain Vs. Avtar Singh® has held that in certain circumstances
even the mandatory injunction can be issued for delivery of possession of the
land. The Apex Court has further considered the aspect of grant of decree of
mandatory injunction under Section 39 of the Specific Relief Act, 1963 and
has specifically dealt with the provisions of Section 36 to 42 of the aforesaid
Actwhile looking to a claim for modification of decree of injunction granted
by the Court. In the case of State of Haryana vs. State of Punjab and
another?, in paragraphs 36 onwards the reasons are specifically recorded as
to under what circumstances a claim for grant of mandatory injunction can be
made. It is categorically held by the Apex Court that unless the plaintiff
establishes that there is such a right in law, there would be no question of
Court deciding any dispute regarding the extent or existence of such right.
Whether the mandatory injunction is granted as a final relief or it is in the
nature of a protection till adjudication of the claim, has to be taken note of.
Once the command is issued by the Court by granting a mandatory injunction
under Section 39 of the Specific Relief Act for compliance of the statutory
provisions or the liability, that has to be treated as a final decree executable in
law. The Apex Court has considered various decisions of the other Courts
including the Courts of the other countries and has categorically reached to
the conclusion that there is distinction between a final peremptory injunction
and a final decree, which requires a continuous course of action. It will be a
different case where only a preventive injunction is asked for. The simple
meaning of the aforesaid is that the Court has power to grant a mandatory
injunction for discharge of statutory liability and for that purpose it is not
necessary that an ordinary suit under Section 5 of the Specific Relief Act for .
grant of a decree of possession be filed. We say so because it will be harsh to

2. AIR 1985 SC 857 3. (2004) 128CC 673
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a plaintiffto ask for possession of the land, which has been leased out to him
only in an ordinary suit under Section 5 of the Specific Relief Act, on payment
of ad volerum Court fees to the tune of the value of the land, even when there
is statutory liability cast on the lessor to put the aforesaid plaintiffin possession
of the land leased to him. As has been explained by the Apex Court, if an
obligation is on the lessor to put the lessee in possession of the land and the
lessor is not performing the said Act nor is discharging his obligation, a
mandatory injunction can be issued to perform such act by the Court. However,
while dealing with such a situation, as a caution is sounded by the Apex Court,
the-Courts are required to look into pleadings of the parties, examine the
records and documents, consider the law and then only issue such an injunction.
To us, this being a bounden duty of the Court while dealing with a claim for
grant of mandatory injunction for the said purposes, the trial Courts are to act
more cautiously and not in casual nianner. We say so, because, but for the
aforesaid reasons, normally a suit for possession is not to be filed under Section
39 ofthe Specific Relief Act, on the other hand, a regular Civil Suit in terms of
the provisions of Section 5 of the aforesaid Act is required to be filed in the
manner provided by the Code of Civil Procedure.

16.  This takes us to examine whether there was any statutory duty cast on
the respondent Municipal Corporation to put the appellants/plaintiffs in
possession of the land in suit and for that purposes, a suit of mandatory injunction
could be filed by the appellants/plaintiffs. The leases are to be granted by the
Municipal Corporation in terms of the provisions of MLP. Municipal Corporation
Act, 1956 (hereinafter referred to as the Act for short). Chapter- VI of the
aforesaid Act, deals with the municipal property and liabilities. Section 80 of
the said Act prescribes the provisions governing the disposal of municipal
property or property vesting in or under the management of Corporation.
Since this particular law is required to be tested exhaustively, the provisions
of Section 80 of the Act aforesaid are reproduced hereunder :-

“80. Provisions governing the disposal of municipal
property or property vesting in or under the management
of Corporation.- (1) No streets, lands, public places, drains
or irrigation channels shall be sold, leased or otherwise
alienated, save in accordance with such tules, as may be made
in this behalf.

(2)  Subject to the provisions of sub-section (1) -
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(a) the Commissioner may, in his discretion, granta
Jease of any immovable property belonging to the Corporation,
including any right of fishing or of gathering and taking fruit,
flowers and the like, of which the premium or rent, or both, as
the case may be, does not exceed five hundred rupees for any
period not exceeding twelve months ata time. '

Provided that every such lease granted by the
Commissioner, other than the lease of the class in respect of
which Mayor-in-Council has by resolution exempted the
Commissioner from compliance with the requirements of this
proviso, shall be reported by him to the Mayor-in-Council
within 15 days after the same has been granted;

(b) with the sanction of the Mayor-in- Council, the
Commissioner may be sale or otherwise grant a lease of
immovable property including any such right as aforesaid, for
any period not exceeding three years at a time of which the
premium or rent or both, as the case may be, for any one year
does not exceed three thousand rupees;

(c) with the sanction of the Corporation the
Commissioner may lease, sell or otherwise convey any
immovable property belonging to the Corporation.

(3)  The Commissioner may -

(a) in his discretion dispose of by sale, letting out on-
hire or otherwise, any movable property belonging to the
Corporation not exceeding five hundred rupees in value;

(b) with the sanction of Mayor-in-Council, dispose of
by sale, letting out on hire, or otherwise any movable property
belonging to the Corporation not exceeding five thousand
rupees in value;

(c) with the sanction of the Corporation, sell, let out
on hire or otherwise convey any movable property belonging
to the Corporation.

(4)  The sanction of the Mayor-in-Council or of the
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Corporation under sub-section (2) or sub-section (3) may be
given either generally for any class of cases or specifically in
any particular case.

(5)  Theforegoing provisions of this section shall apply to
every disposal of property belonging to the Corporation made
under or for the purpose of this Act;

Provided that -

(i) no property vesting in the Corporation in trust shall
be leased, sold or otherwise conveyed in a manner that is likely
to prejudicially affect the purpose of the trust subject to which
such property is held;

(ii) no land [value of which may be prescribed] shall
be sold or otherwise conveyed without the previous sanction
of the Government and every sale, or other conveyance of
property vesting in the Corporation shall be deemed to be
subject to the conditions and limitations imposed by this Act
or by any other enactment for the time being in force.”

17. Aperusal of Section (2) of Section 80 of the Act, makes it clear that
till the Rules are made by the competent authority, powers can be exercised
by the Commissioner of the Municipal Corporation to lease the property to
some extent. Sub-clause (c) of Sub-section (2) of Section 80 of the Act
prescribes that with the sanction of the Corporation, the Commissioner may
lease, sell or otherwise convey any immovable property belonging to the
Corporation. The transfer of immovable property of the Municipal Corporation
was not governed by any Rules as the Rules for the first time were made by
the State Government in the year 1970, which are known as M.P. Municipal
Corporation (Transfer of Immovable Property) Rules, 1994 (hereinafter
referred to as 1994 Rules for short). Prior to coming into force of these Rules,
the properties belonging to the Municipal Corporation could be leased out in
the manner indicated in Sub-section (2) of Section 80 of the aforesaid Act.
Precisely, this was the power which was exercised by the Municipal
Corporation in executing the lease deed in favour of the appellant/plaintiff
No.2 Jabalpur Club on 19.12.1989 i.e. much before coming into force of
1994 Rules,
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18.  Itisthesubmission of learned Senior counsel for the appellants/plaintiffs
that renewal of any lease is in fact a fresh grant. There cannot be any dispute
to that extent as the law in that respect has already been settled by the Apex
Court in the case of Delhi Development Authority Vs. Durga Chand
Kaushish®. If the fresh grant was also made prior to coming into force of
1994 Rules, the same cannot be said to be violative of any provisions of the
Act. The Transfer of Property Act deals with the lease of immovable property
as is contained in Chapter-V. The leases are defined in Section 105 of the
aforesaid Act, which means that a lease of immovable property is a transfer
of aright to enjoy such property, made for a certain time, expressed or implied,
or in perpetuity, in consideration of a price paid or promised, or of money, a
share of crops, service or any other thing of value, to be rendered periodically
or on specified occasions to the transferor by the transferee, who accepts the
transfer on such terms, Rights and liabilitics of lessor and lessee are prescribed
under Section 108 of the Transfer of Property Act, which are required to be
examined exhaustively and therefore, the entire provision is quoted herein
below :-

“108. Rights and liabilities of lessor and lessee.-

In the absence of a contract or local usage to the
contrary, the lessor and the lessee of immoveable property, as
against one another, respectively, possess the rights and are
subject to the liabilities mentioned in the rules next following,
or such of them as are applicable to the property leased:—

(A)  Rightsand Liabilities of the Lessor

(a) The lessor is bound to disclose to the lessee any
material defect in the property, with reference to its
intended use, of which the former is and the latter is
not aware, and which the latter could not with ordinary
care discover;

(b) the lessor is bound on the lessee’s request to put
him in possession of the property;

(c) the lessor shall be deemed to contract with the

4 AIR 1973 5C 2609
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(B)

lessee that, if the latter pays the rent reserved by the
lease and performs the contracts binding on the lessee,
he may hold the property during the time limited by the
lease without interruption. The benefit of such contract

shall be annexed to and go with the lessee’s interest as *

such, and may be enforced by every person in whom
that interest is for the whole or any part thereof frorn
time to time vested. . -

Rights and Liabilities of the Lessee

(d) If during the continuance of the lease any accession
is made to the property, such accession (subject to the
law relating to alluvion for the time being in force) shall
be deemed to be comprised in the lease;

(e} [¥hy fire, tempest or flood, or violence of an army
or of a mob, or other irresistible force, any material
part of the property be wholly destroyed or rendered
substantially and permanently unfit for the purposes for
which it was let, the lease shall, at the option of the
lessee, be void: Provided that, if the injury be
occasioned by the wrongful act or default of the lessee,
he shall not be entitled to avail himself of the benefit of
this provision;

(f) if the Iessor neglects to make, within a reasonable
time after notice, any repairs which he is bound to make
to the property, the lessee may make the same himself,
and deduct the expense of such repairs with interest
from the rent, or otherwise recover it from the lessor;

(g) if the lessor neglects to make any payment which
he is bound to make, and which, if not made by him, is
recoverable from the lessee or against the property,
the lessee may make such payment himself, and deduct
it with interest from the rent, or otherwise recover it
from the lessor;

(h) the lessee may 1[even after the determination of

LL.R.[2016]M.P.
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the lease] remove, -at any time 2[whilst he is in
possession of the property leased but not afterwards]
all things which he has attached to the earth; provided
he leaves the property in the state in which he received
it;

(i) when a lease of uncertain duration determines by
any means except the fault of the lessee, he or his legal
representative is entitled to all the crops planted or
sown by the lessee and growing upon the property
when the lease determines, and to free ingress and
egress to gather and carry them;

(§) the lessee may transfer absolutely or by way of
mortgage or sub-lease the whole or any part of his
interest in the property, and any transferee of such
interest or part may again transfer it. The lessee shall
not, by reason only of such transfer, cease to be subject
to any of the liabilities attaching to the lease; Nothing
in this clause shall be deemed to authorise a tenant
having an untransferable right of occupancy, the farmer
of an estate in respect of which default has been made
in paying revenue, or the lessee of an estate under the
management of a Court of Wards, to assign his interest
as such tenant, farmer or lessee; )

(k) the lessee is bound to disclose to the lessor any
fact as to the nature or extent of the interest which the
lessee is about to take, of which the lessee is, and the
lessor is not, aware, and which materially increases
the value of such interest;

() the lessee is bound to pay or tender, at the proper
time and place, the premium or rent to the lessor or
his agent in this behalf; i

(m) the lessee is bound to keep, and on the termination
of the lease to restore, the property in as good condition
as it was in at the time when he was put in possession,

-~

Girdhar Jetha Vs. Municipal Corp. Jabalpur (DB) 1763



1764 Girdhar Jetha Vs. Municipal Corp. Jabalpur (DB)  L.L.R.[2016]M.P.

subject only to the changes caused by reasonable wear
and tear or irresistible force, and to allow the lessor
and his agents, at all reasonable times during the term,
to enter upon the property and inspect the condition
thereof and give or leave notice of any defect in such
condition; and, when such defect has been caused by
any act or default on the part of the lessee, his servants
or agents, he is bound to make it good within three
months after such notice has been given or left;

(n) if the lessee becomes aware of any proceeding to
recover the property or any part thereof, or of any
encroachment made upon, or any interference with,
the lessor’s rights concerning such property, he is bound
to give, with reasonable diligence, notice thereof to
the 'essor;

(0) the lessee may use the property and its products (if
any) as a person of ordinary prudence would use them
if they were his own; but he must not use, or permit
another to use, the property for a purpose other than

~ that for which it was leased, or fell 1[or sell] timber,
pull down or damage buildings 1[belonging to the lessor,
or] work mines or quarries not open when the lease
was granted, or commit any other act which is -
destructive or permanently injurious thereto;

(p) he must not, without the lessor’s consent, erect on
the property any permanent structure, except for
agricultural purposes;

(q) on the determination of the lease, the lessee is bound
to put the lessor into possession of the property.”

19.  The first part of the right and liability of the lessor deals with three
contingencies, namely, the lessor is bound to disclose any material defect in
the property to the lessee and the lessor is bound on the lessee request to
put him in possession of the property. Likewise, the lessee is also
responsible to deliver back the possession of the property to the lessor on the
determination of the lease. In either case, when the lease is executed though
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the property was not in possession of the lessor, it would be the responsibility
of the lessor to get the property vacated and deliver its possession to the
lessee. Likewise, the lessee is also liable to deliver back the possession to the
lessor the moment the lease is determined. On a perusal of the lease deed and
the documents which have been placed on record by the appellants/plaintiffs,
it is clear that on the date the renewal of the lease was ordered, the respondent
Municipal Corporation was not in possession of the land so leased to the
appellants/plaintiffs. It is also born from the record and the evidence adduced
by the parties that the land was subsequently got vacated by the Municipal
Corporation in the year 1999. That being so, for the purposes of enforcement
of statutory liability prescribed under Section 108 of the Transfer of Property
Act, lessor was required to put the appellants/plaintiffs in possession of the
leased land. For the said purposes, in the considered opinion of this Court, a
suit under Section 39 of the Specific Relief Act for grant of mandatory injunction
would be maintainable as it is a statutory liability which the respondent-
defendant was required to discharge, and for which a mandatory injunction
can be issued.

20. Itiscontended by learned counsel for the respondent/ defendant that
there was determination of the lease in terms of provisions of Section 111 of
the Transfer of Property Act. Alternatively, it is contended that there was an
implied surrender of the lease by the appellants/plaintiffs and, therefore, the
suit for grant of mandatory injunction was not maintainable. We are unable to
accept such a submission of learned counsel for the respondent/ defendant.
The fact that the land was not in possession of the Municipal Corporation
right from the year 1926, was well within the knowledge of the Municipal
Corporation. The said Corporation was also knowing that the initial lease
granted in the year 1926 had expired in the year 1956 and then thereafter
there was no renewal whatsoever in favour of the appellant No.2-plaintiff
Jabalpur Club. There was no action taken by the respondent Municipal
Corporation to take the possession of the suit land from the appellants/plaintiffs
after the expiry of the said period. On their own, it was stated in the letter
issued to the appellants/plaintiffs that the land was being enjoyed by the
appellants/plaintiffs though there was no continuity of the lease. From these
dobumentary evidence, by no stretch of imagination, could it be said that the
appellants/plaintiffs have surrendered the lease or possession of the suit land
to the respondent/defendant or there was any implied surrender as is envisaged
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under Section 111 of Transfer of Property Act. To claim such a benefit, at
least the documentary evidence to the effect that such a demand was made
and then thereafter possession was taken by the respondent/defendant, was
required to be produced before the trial Court. Not a single document to that
effect was filed precisely because none was available. Even there is no
determination of the lease or any intention shown in that respect. Only a threat
is given that in case reply is not filed, such an order would be passed, but at
least till the date of suit, there was no determination of lease by the respondent
Municipal Corporation. The situation as have been enumerated in Section
111 of the Transfer of Property Act, which amounts to determination of lease
are thus not achieved as the respondent Municipal Corporation itself has
regularised the period of lease which was already lapsed, by grant of lease on
19.12.1989. Therefore, the provisions of Section 111 of the Transfer of
Property Act, would not come to the rescue of the respondent/defendant.

2].  Onthe aforesaid analogy and discussions, we have to hold that the
suit for grant of mandatory injunction was rightly filed by the appellants/plaintiffs
and the same was maintainable for grant of possession of the leased land to
the appellants/plaintiffs by the respondent Municipal Corporation in performance
of the statutory liability prescribed under Section 108 of the Transfer of
Property Act read with Section 80 of the Municipal Corporation Act.

22.  Having dealt with such a preliminary objection, now we have to
proceed further to examine whether the trial Court has ri ghtly considered the
material evidence available on record and has decided the issues in appropriate
manner or not ?

23.  Forthe purposes of convenience, we have already reproduced the
. issues in paragraph 5 of this judgment. We have examined that Issue No. 1
was decided in favour of the appellants/plaintiffs and against the respondent/
. defendant. No cross appeal or objection has been filed before this Court and
such finding and decree has been accepted by the respondent/defendant.
Rightly it has been done so because the lease agreement was executed by the
respondent/defendant. So far as the Issue No.1-B is concerned, no finding in
that respect was required to be given for the simple reason that the consequence
of grant of renewal of the lease is only that the lessee is to enjoy the grant till
its expiration. 8o far as the Issue No.2 is concerned, finding was neither against
the appellants/ plaintiffs nor in favour of respondent/defendant. It was an

in
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admitted position that in the year 1999, the respondent Municipal Corporation
has taken in possession the land so leased to the appellants/plaintiffs, after
removing the encroachment from the said land. In fact, the Issue No.2-B
should have been decided appropriately and this is the only finding which the
appellants/plaintiffs have challenged before this Court. The Issue No.3 was
decided in favour of the appellants/plaintiffs as no breach of lease conditions
were found by the trial Court. The findings in that respect have not been
called in question before us by the respondent/defendant. Virtually, the trial
Court has not recorded any finding in respect of Issue No.3. Now whatever
the circumstances, we have to examine the findings recorded by the trial Court
in paragraphs 14, 15,16 and 17 of the impugned Judgment.

24. A perusal of the evidence indicates that the appellants/plaintiffs had
written to the competent authority of the respondent Municipal Corporation
and to the district Administration for removal of the encroachment from the
land. This fact was categorically stated by the appeliants/ plaintiffsin its reply
to the show cause notice issued to the appellant No.2/plaintiff, which has
been placed on record as Ex.P/7. Along with the said reply, the letter written
to the competent authorities of the Electricity Board, letter written to the Station
House Officer, letter written to the other authorities of the State are also
produced. No finding was recorded in that respect by the trial Court whether
these actions of the appellants/plaintiffs were to be treated as sufficient for
taking steps for getting the encroachment removed from the land leased to the
appellants/plaintiffs or not. Further, the admitted position which was recorded
in the proceedings written by the respondent-defendant Corporation authorities
and duly exhibited and proved vide Ex.P/40, indicates that in fact Corporation
authorities themselves have agreed that they will get the Iand vacated from the
encroachers. In fact, it was recorded that the lessee, the appellants/plaintiffs
before the trial Court was coordinating in the said proceedings. Whatever the .
circumstances, this fact was well within the knowledge of the respondent/
defendant that the land sought to be leased out to the appellants/plaintiffs was
not readily available to deliver possession of the same to the appellants/plaintiffs
as it was encroached by some outsiders. If that was the situation, the
respondent/defendant Municipal authorities could have said that there was no
possibility of renewal of the lease and the entire matter was to be closed at -
that stage. On the other hand, the corporation authorities extended the period
of the lease knowing fully well that they were not in possession of the land,
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with certain conditions to make construction over the land so leased to the
appellants/ plaintiffs. In Clause (c) of the conditions mentioned in paragraph
4, it was recorded thus :-

“(c) In case e of land not built upon, the lessee shall
commence to build within one year from the date of
commencement of the lease of the said land and shall within
two years from the date erect or/and complete on the said
land dwelling use/or accommeodation for business purpose (out
building according to the conditions mentioned thereafter and
design to be approved by the lessor or by such person as he
may appoint for the purpose and shall not without the previous
consent in writing of the lessor or of such person make/
alteration in the land, any projection of or structure overhanging
upon any land out- side the said land hereby demised).”

25.  The appellants/plaintiffs thereafter prepared a map for construction
placed the same for grant of sanction before the respondent Corporation
authorities which document has been produced in evidence as Ex.P/10. After
grant of the sanction when the commencement of the construction could not
take place, the period of completion of construction was extended by the
Corporation authorities themselves. Mainly this was done only because the
land so leased to the appellants/plaintiffs was not put in possession of the
appellants/plaintiffs and, therefore, it was not possible for the appellants/
plaintiffs to start the construction work. In these circumstances, the findings
recorded by the trial Court against the appellants/ plaintiffs cannot be sustained.

For a long period, in case the lessee is not put in possession, he cannot be
denied the benefits. There was no delay on the part of the appellants/plaintiffs
in approaching the Court as after making request when the land was not putin
possession of the appellant and a threat was given to the appellants/plaintiffs
to cancel the lease, the suit was filed on 22.4.2003 before the Court. Thus, in
fact the evidence to this extent available on record was not appreciated by the
trial Court in appropriate manner and a perverse finding was recorded. From
the statements of defendant, it is clear that till the year 1998, when the inspection
was done by the Commissioner of Municipal Corporation though the fact was
well within the knowledge of the authorities of the Municipal Corporation that
unauthorisd encroachment has been made on the land, action was not taken
for removal of those unauthorised occupant from the leased land. For such
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lapses on the part of the Municipal Corporation authorities, the appellants/
plaintiffs were not to be blamed and the relief was not to be denied to them.

26.  Thedenial of the decree to the appellants/plaintiffs by the Trial Court
was only on the ground of delay in approaching the Courts of law as the
finding is recorded that the suit was filed after a delay of about 14 years. To
us, such a finding recorded by the Trial Court is perverse, for the simple
reason that the evidence adduced by the parties indicate that the appellants/
plaintiffs were pointing out that the land was encroached by someone else
and was not in possession of the appellants. No action whatsoever was taken
by the Municipal Corporation, the respondent/defendant, to take back
possession of the land from the appellants even when the lease period had
expired in the year 1956 for a considerable long time. The agreement was
reached between the appellants and the officials of the Municipal Corporation
in the year 1988-89 and ultimately the renewal of the lease was done on
19.12.1989 with an understanding that the removal of the unauthorized
encroachment would be done by the Municipal Corporation and ifany litigation
is brought in that respect before the Court of law, the appellants would stand
along with the Municipal Corporation to defend the said claim. Further,
ultimately the unauthorized encroachers were removed in the year 1999 and
thereafter the land was taken in possession by the respondent/defendant. The
demand was thereafter made by the appellants for putting the appellants, more
particularly appellant No.2, in possession of the land, which was not
considered to in terms of the provisions of Section 108 of the Transfer of
Property Act and, therefore, the suit was required to be filed. This explanation
itself given in the plaint as also adduced in evidence before the Trial Court
was enough to hold that there was no unexplained delay caused in approaching
the Court of law for grant of mandatory injunction. Thus, the finding recorded
by the Court below in aforesaid paragraphs 14, 15, 16 and 17 of the impugned
judgment are perverse and cannot be given a stamp of approval by this Court.
Further fact is found proved from the evidence of the said DW/2 that right
from 1988, every time deposit was being made by the appellants/plaintiffs
towards premium of the leased land and the said amount was accepted by the
Municipal Corporation without any demur. Deposit of that amount was also
proved by the evidence adduced by the appellants/plaintiffs and several receipts
in that receipts were produced and exhibited. If the lessor was accepting the
premium of the land, it was the responsibility of the lessor to put the lessee in
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possession of the land, for the consideration paid, so that the lessee may
enjoy the property obtained on lease. In view of this, the findings recorded by
the trial Court in this respect cannot be upheld. -

27.  Learned counsel for the respondent/defendant has vehemently
contended that the entire suit was founded on an unregistered document of
lease, which was inadmissible in evidence as the registration of such document
was necessary under Section 17 of the Registration Act. It is contended that
such a document though was relied by the appellants/plaintiffs was neither
registered nor impounded and the consequence of such was as prescribed
under Section 49 of the Registration Act, therefore, even for this reason, the
reliefwas not available to the appellants/plaintiffs as claimed in the suit founded
on an unregistered document and the suit was liable to be dismissed on this
count alone, For the purpose of aforesaid, learned counsel for the respondent/
" defendant has placed his reliance in the case of R, VE. Venkatachala Gounder
Vs. Arulmigu Viswesaraswami & V.P. Temple and another® and would
contend that since such an objection can be taken at any stage even in the
appellate Court and if make out such a suit is to be treated as dismissed. It is
contended that relying on the said decision in the case of R ¥E. Venkatachala
Gounder (supra), further the law has been laid down by the Apex Court in
the case of Smt. Dayamathi Bai Vs. K. M. Shaffi®. We have given our
considered thought to the aforesaid submissions of learned counsel for the
respondent/defendant and we have reasons to reject the same. First of all, the
document was not made the basis for grant of any such relief of possession. It
was shown for the purposes of pointing out the liability on the lessor, the
respondent-Municipal Corporation in terms of the provisions of Section 108
of the Transfer of Property Act. Secondly, though the said document was said
- to be denied by the respondent/defendant, but their own action was based
only on the said document as all notices were issued by the respondent-
Municipal Corporation to the appellants/plaintiffs alle ging breach of the said
lease deed. Further, the lease deed was a statutory one and, therefore, merely
because the same was not registered, a right accrued under the said lease
deed that too a statutory right was not to be denied to the appellants/plaintiffs,
"The facts and circumstances in the case of R. V.E. Venkatachala Gounder
(supra) and Smt. Dayamathi Bai (supra), are distinguishable. In the case of

5 [(2003)8S8CC752 .- 6. AIR2004 SC 4082
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R.V.E. Venkatachala Gounder (supra), a private contract was in between
the parties and there were certain private documents relating to the title: The
Apex Court while considering the said documents, reached to the conclusion
that unregistered documents were of no consequence as Section 49 of the
Registration Act prohibitadmission of such documents in evidence. The similar
distinguishable features were also available in the case of Smt. Dayamathi
Buai (supra), which facts were considered in relation to a certified copy of the
documents in absence of the proof of execution of the said document. Factual
aspect that such a lease deed was executed in favour of the appellants/ plaintiffs
was in fact admitted by DW/2, who himself has proved the said document of
lease dated 19.12.1989. If execution of such a document for the purposes of
granting lease was admitted in evidence, by the witnesses of the respondent/
defendant, at this stage, such an objection raised regarding admissibility of
the document is not to be entertained. The respondent would not be benefited
by the decisions of the Apex Court relied by the learned counsel for the
respondent/defendant in view of the aforesaid distinguishable features.

28.  The objection raised by learned counsel for the respondent/
defendant in respect of waiver of rights by the appellants/plaintiffs in the
mater (sic:matter) of claim of possession and the reliance placed by learned
counsel for respondent/ defendant in the case of Vithalbhai (P) Ltd. Vs.
Union Bank of India’ and Tarachand Vs. Sagarbai alias Chaiyalibai®
are wholly misconceived. We have already discussed the provisions of
Section 111 of the Transfer of Property Act and further actions to be
taken in that respect and we have already given our finding that such a
submission of learned counsel for the respondent/defendant is not
acceptable. Therefore, we have to say that such reliance by the learned
counsel for the respondent/defendant is misconceived. In the facts and
circumstances, as have been recorded herein above, the law laid down
by the Apex Court would not be attracted in the present case as neither
there is any implied surrender of the land nor waiver of rights by the
lessee in respect of possession of the land demised to the appellants/
plaintiffs under the lease.

29.  Inview ofthe aforesaid analysis, we allow the appeal. The judgment
and decree in so far as it relates to refusal of grant of decree of mandatory

1 [(2005)4SCC 314] 8. [(2007) 55CC 392]
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injunction directing respondent/defendant to put the appellant/plaintiff No.2 in
possession of the leased land is set aside. The suit of the appellants/plaintiffs
is decreed to that extent, However, in peculiar facts and circumstances of the
case, parties to the appeal shall bear their own cost of the proceedings.

A decree be drawn accordingly.
Appeal allowed.

LL.R. [2016] M.P., 1772
APPELLATE CIVIL
Before Mr. Justice Rajendra Menon &
Myr. Justice Sushil Kumar Palo
F.A. No. 679/2008 (Jabalpur) decided on 3 March, 2016

KIRAN CHOURASIYA (SMT.) ...Appellant
Vs. _ ,
SHRI MANOJ CHOURASIYA ...Respondent

Hindu Marriage Act (25 of 1955}, Sections 13 (I)(ia) & 13 (1) (i b)
- Cruelty and Desertion - Application under Section 13 of the Act of
1955 by husband on the ground of Cruelty & Desertion - Trial Court
decreed the suit - Appeal on the ground that husband had cohabitated
within two years immediately preceding presentation of the divorce
petition - Held - As the fact of cohabitation within two years immediately
preceding presentation of the divorce petition has been denied by the
husband & parties are living separately for last 15 years, the conduct
of the wife amounts to cruelty - Impugned Judgment & decree u/s 13
(1)(i a) & u/s 13 (1)(i b) of the Act of 1955 does not call for any
interference - Appeal is hereby dismissed. (Paras 5,7 to 12)
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JUDGMENT

The Judgment of the Court was delivered by :
S.K. PaLo, J. :- The appellant-wife feeling aggrieved by the judgment dated
30.08.2008, pronounced by First ADJ, Seoni in Civil Suit No, 4A/2005
whereby the application under Section 13 of Hindu Marriage Act, 1955 filed
by the respondent-husband was allowed and the marriage between the
appellant and respondent solemnized on 24.05.2001 has been dissolved,
preferred this appeal under Section 28 of the Hindu Marriage Act, 1955 (for
brevity Act, 1955).

2 Itis not dlsputed that the appellant and respondent are husband and
wife: Their marriage was solemnized on 24.05.2001. Due to this wedlock, a
male child was born to the appellant. The respondent issued a notice to the
appellant for restitution of conjugal right. The respondent then instituted Civil
Suit No. 6A/2002 in which a finding was given by the Court in favour of the
respondent that the appellant wife deserted respondent-husband without any
sufficient cause, however, the civil suit was dismissed. It is also not disputed
that the appellant-wife has filed a criminal case before JMFC, Chhindwara
under Section 406 L.P.C read with Sections 4, 5 and 6 of the Dowry Prohibition
Act, which is yet to be decided.

3 The learned trial Court after gone through the pleadings and evidence
observed that after her marriage, the appellant-wife pressurized respondent-
husband to live separately from his family. When the respondent-husband
denied the same, the appellant- wife stopped doing domestic work and started
sleeping separately. The appellant-wife also got herself transferred from village
Linga, Distt. Chhindwara to Seoni. The appellant-wife treated the respondent-
husband with cruelty and deserted the respondent-husband from 07.10.2010.
The trial Court, under Section 13 (1) (1) (A) and 13 (1) (1) (B) Act, 1955
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granted decree of divorce in favour of the respondent-husband.

4 In the present case, the appellant-wife has assailed the judgment under
Section 28 of the Act, 1955 on the ground that the finding of the trial Court is
illegal, perverse and contrary to law and contrary to evidence available on
record. It is also claimed that the respondent-husband and his family members
treated her with cruelty. They harassed and tortured her and compelled her to
bring dowry from her parent's house. No remedy left with the wife, exceptto
leave Chhindwara and for that she cannot be held responsible for deserting
the husband. On the other hand, it is the husband who is responsible for the
said desertion. The husband himself is responsible for the estrangement and
separation of the parties, therefore, he cannot take advantage of the same.
The learned trial Court has wrongly appreciated the evidence in this regard,
hence, the impugned judgment be set aside.

5 During the course of arguments, it is vehemently contended by the
learned counsel for the appellant that the learned trial Court also erred in
appreciating the evidence that, for the treatment of their child, they had gone
to Ernakulam (Kerela). In between 22.07.2004 to 05.08.2004, they stayed
in the same hotel room and cohabited, therefore, the petition on the ground of
desertion is liable to be dismissed for the simple reason that the petition was
filed on 04.01.2006 and the husband and wife stayed and cohabited within
the period of two years immediately preceding presentation of the divorce
petition. He placed reliance on Malathi Ravi, M.D. Vs. B.V, Ravi, M.D.

reported as (2014) 7 SCC 640, in which the Hon'ble Apex Court has held
that: ' '

"Hindu Marriage Act, 1955- S. 13(1) (i-b)- Desertion for
continuous period of 2 yrs-Husband admitted to have
once stayed with wife at wife's place for 2 days within
period of 2 yrs immediately preceding presentation of
divorce petition by him-Held, desertion not established."

6. Rebutting to the above submissions, learned counsel for the respondent
has submits that the learned trial Court after having gone through the evidence
on record has pronounced the impugned judgment which calls for no
interference, as it is based on the facts and evidence of the case. He pointed
out that the marriage was solemnized on 24.05.2001. On 04.10.2001 the
appellant-wife pressurized the respondent-husband to leave his mother and
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sister. When the respondent-husband did not pay any heed-to it, on
05.10.2001, she left her matrimonial home. Since then she has been living
separately. The appellant-wife did not return to the matrimonial home and
there was a finding in the Civil Suit No. 16A/2002 inr this regard. It is strongly
contended that the appellant-wife also alleged demand of dowry and cruelty
against the members of the family of respondent-husband in the criminal case.
The Hon'ble Supreme Court has acquitted the accused persons. She has lodged
a report of demand of dowry as well as she registered a criminal case under
Section 406 of the LP.C against the respondent-husband which falls in the
category of cruelty, therefore, the respondent-husband has succeeded in
proving desertion as well as cruelty against the appellant-wife.

7. We have considered the contentions advanced by the appellant as
well as respondent and gone through the material available on record. The
parties are living separately since 2001. The appellant-wife claims that Alok
Kumar, their only child was under treatment at Sure Tech Hospital, Nagpur,
who was subsequently, taken to Institute of Medical Science and Research
Centre, Ernakulam Kerela for treatment by Dr. R. Krishna Kumar. The
appellant-wife alleged that the respondent-husband stayed with herina hotel
room and they cohabitated. But this contention of the appellant-wife has been
denied by the respondent-husband. In paragraph 46 to 49, the learned trial
Court dealt with this issue and has opined that when the appellant's son was
ill, both of them had gone for his treatment to Ernakulam. At that time, having
the background that parties have refused to live together, allowing the ill-child
to stay with another person, staying as husband-wife in a hotel room is not
reliably believed, specially when other members of the family were also present
there for treatment of the child. The reasons assigned by the learned trial
Court is cogent. We cannot endorse another view in the circumstances
prevailed in the case and the evidence available on record.

8 On the backdrop of the facts that the marriage is done for all the
purposes and the husband and wife are living separately for almost about
fifteen years. Despite many efforts by the husband for conciliation and for
bringing the appellant-wife to the matrimonial home has failed. We carmot
overlook the fact that the appellant-wife did not turn up on 06.03.2006,
8.04.2006, 22.04.2006, 15.05.2006 and 24.06.2006 despite the order of
the Court for re-conciliation. On 21.06.2007, the respondent even agreed to
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go to the appellant's place to live with her, but the appellant-wife refused to
live with the respondent-husband even at her maternal home. She pleaded
that she was subjected to cruelty and harassment to such a degree that she
could not live with the husband. But she could not prove the same.

9 In case of K.Srinivas Rao Vs. D.A. Deepa (2013) 5 SCC 226

Hon'ble the Apex Court has discussed a similar situation in the following words:

"30.  Itis also to be noted that the appellant- husband and
the respondent-wife are staying apart from 27.4.1999, thus,
they are living separately for more than ten years. This
separation has created an unbridgeable distance between the

- two. AS held in Samar Ghosh, if we refuse to saver the tie, it
may lead to mental cruelty. -

31.  Wearealso satisfied that this marriage has irretrievably
broken down. Irretrievable break down of marriage isnot a
ground for divorce under the Hindu Marriage Act, 1955. But,
where marriage is beyond repair on account of bitterness
created by the acts of the husband or the wife or of both, the
Court have always taken irretrievable break-down of marriage
as a very weighty circumstance amongst others necessitating
severance of marital tie. A marriage, which is dead for all
purposes cannot be revived by the Court's verdict, if the parties
are not willing. This is because marriage involves human
sentiments and emotions and if they are dried up there is hardly

- any chance of their springing back to life on account of artificial
reunion created by the Court's decree."

10.  Similar is the situation in the present case, in the facts and circumstances
of the case, it is established that the conduct of appellant-wife has inflicted
mental pain and suffering upon the respondent-husband. In case of V Bhagat
Vs. D Bhagat reported as AIR (1974) 8CC 716, the Apex Court has held
that "any conduct inflicts such mental pain and suffering one of the parties and
is of such nature that the parties henceforth cannot possibly live together
amounts to mental cruelty and under such circumstances the wrong party cannot
reasonably to put up with such conduct and continue to live with the other

party."

*
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11 . Inthese circumstances, in our considered opinion, the conclusion
recorded by the trial Court about the conduct of the appellant-wife amounts
to "cruelty" and her departure from the matrimonial home amounts to
"desertion" under Section 13 (I) () (A) and 13 (D) () (B) Act, 1955. Therefore,

" the impugned judgment dated 30.08.2008 does not suffer from any illegality
or perversity or any material irregularity and does not call for any interference
by this Court.

12 Be that as it may be, the appeal filed by the appellant-wife being merit-
less deserves to be and is hereby dismissed. There is no order as to costs.

Appeal dismissed.

LL.R. [2016] M.P., 1777
APPELLATE CRIMINAL
Before Mr. Justice S.K. Palo .
Cr.A-No. 254/2012 (Gwalior) order passed on 5 February, 2015

RAJMAL AGARWAL ...Appellant
Vs.
DINESH SAHU ...Respondent

Negotiable Instruments Act (26 of 1881) - Section 138 - Cornplaint
- Appeal against acquittal is pending - During pendency of appeal appellant
died - Applicant on the basis of Will claiming for substitution as legal
representative in appeal - Whether in a complaint under Section 138 of
the Act of 1881, on death of Complainant or Appellant the proceeding or .
appeal will abate - Held - No, the proceedings or appeal will not abate on
death of Complainant or Appellant and legal representative of a
Complainant or Appellant is entitled to be substituted for further
prosecuting the complaint or appeal - LA, allowed - Amendment to be
incorporated accordingly. ' (Paras 12 & 13)
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adrareff 3t (g w1 w sl guar afia 1 swwe € g
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Cases referred:
(2000) CrLJ 1622, (2005) 11 SCC 412, 1998 CrLJ 3770 (Guj.).

Sanjay Mishra, for the appellant.
Pavan Singh Raghuvanshi, for the respondent.

(Supplied: Paragraph numbers)
ORDER
S.K. Pavo, J. :- Appellant is dead.

2. . Heard on.A.No. 786/2015, an application for substituting the LRs
of appellant.

3. Briefly stated the facts are that the complainant's case was filed by
Rajmal Agarwal against the respondent before the learned IMFC. Vidisha in
the Criminal Case No. 1000/2006 decided on 26.07.2010. The learned Trial
Court acquitted the respondent under Section 138 of the Negotiable Instrument
Act. Therefore, this appeal was filed by the appéllant Rajmal Agrawal. During
the pendeney of this appeal, the complainant-appellant Rajmal Agrawal died
on 27.12.2014 at Vidisha. Applicant Ashok Kumar Agrawal has filed the
present application along with the death certificate of Rajmal Agrawal and a
"Will' stating that he is the legal representative of the deceased/appellant Rajmal
Agrawal. Therefore, his name be substituted in place of the appellant.

4. The respondent opposed the same on the ground that the applicant
Ashok Kumar Agrawal is not the legal heir of the appellant and one daughter
of Rajmal Agrawal is alive.

5. It is submitted by the cbunsel for the applicant that Rajmal Agrawal '

has a daughter but after her marriage, she is living in her in-laws house. The
"Will" dated 31.03.1997 duly registered has been executed by the deceased
Rajmal Agrawal in presence of two witnesses, hence, the applicant is the legal
representative of the deceased/appellant Rajmal Agrawal.
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6. Heard the rival contentions of the parties.

7. The document death certificate and the registered "Will", prima facie
show that the applicant Ashok Kumar Agrawal is the legal representative of
the deceased appellant Rajmal Agrawal.

8. In Helen C. Pinheiro v. M/s. Kamaxi Steel Products reported in
2000 CrLJ 1622, it is held that "the Magistrate is competent to proceed with
the complaint even where complainant died during pendency of complaint.”

0. In Assem Shabanli Merchant Vs. Brij Mehra reported in (2005) 11
SCC 412, it is held that "in prosecution for offence under S. 138 of the
Negotiable Instrument Act; on the death of the complainant, the Court would
allow his son to conduct the prosecution and appoint a counsel of his choice."

10.  Similarly in Anil G Shah Vs. LJ. Chittaranjan Co. reported in 1998
CrLJ 3770 (Guj.), it is held that "in prosecution under Section 138 of the
Negotiable Instrument Act, on the death of the complainant, proceedings do
not abate, dismissal of the complaint is not proper".

11.  Ttistrue that the appellant is dead. It is also true that brima facie a
registered will is executed in favour of the applicant Ashok Kumar Agrawal.
Therefore, it is sufficient in a criminal case to infer that the applicant isa lcgal
representauve of the appellant.

12.  The maxim actio personal is moritur cum personahas no application
to criminal prosecution. The death of the complainant cannot ipso facto bring
the termination of the proceedings.

13.  That being so, this Court has no hesitation to allow the present
application and to substitute name of the applicant Ashok Kumar Agrawal, as
the appellant, for further prosecuting the criminal appeal. Accordingly, LA.
No. 786/2015 is allowed. Amendment be incorporated accordingly.

Case be listed for final hearing in due ";:ourse.

Order accordingly.
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APPELLATE CRIMINAL
Before Mr. Justice Sublash Kakade
Cr.A. No. 1375/2012 (Jabalpur) order passed on 22 March, 2016

HAJARILAL HANOTIYA e .Appellant
Vs. -
SACHIN SINGH THAKUR ...Respondent

Criminal Procedure Code, 1973 (2 of 1974), Sections 378 (iv) &
394 (2) - Abatement of appeal - Appeal filed by complainant.already
admitted - On account of the death of the complainant whether the
same will be abated in terms of Section 394(2) of Cr.P.C. - Held - Word
" Appellant” used in Section 394(2) of the Code denotes the appellant
who is accused not complainant - Since the appeal is already admitted
during the life time of the complainant/appellant, appeal shall not abate
and it will be decided on its merits. (Paras 8,10 & 11)

]US His AT @fedl, 1973 (1974 &7 2), &INI¢ 378(iv) @ 394 (2) —
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B.M. Prasad, for the appellant.
Shobhitaditya, for the respondent.

ORDER

.SussasH KakapE, J. :- This appeal has been preferred by the
appellant/complainant being aggrieved by the judgment of acquittal of the
respondent/accused dated 10.07.09 passed by learned Sessions Judge,
Hoshangabad in Criminal Appeal No. 187/08, arising out of order of conviction
passed by learned JMFC, Itarsi on 25.10.08 in Criminal Case No. 1078/06
for offence punishable under Section 138 of Negotiable Instruments Act (for
short “the Act”).

2. The short facts of criminal complaint case are that the respondent/

£
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accused issued a cheque of Rs.20,000/- in favour of appellant to discharge of
his liability vide Cheque No. 232863 dated 24.05.06 of State Bank of India,
Branch Seoni Malwa on account of commercial transaction between the .
parties. The appellant presented the cheque through his banker for collection,
but the same was dishonoured due to insufficient fund in the account of
respondent. After issuance of required legal notice , the appellant filed a
complaint case under Section 138 of the Act against the respondent.

3. After taking cognizance in comipliance of process issued by learned
trial Court, the respondent appeared and abjured his guilt. Learned IMFC on
basis of recorded evidence held that there was dishonour of cheque for
insufficiency of funds in account of respondent, hence convicted him for the
offence punishable under Section 138 of the Act and sentenced him to suffer
R.1for four months and fine of Rs.5000/- with default stipulation and also
awarded compensation of Rs.25,000/- to be paid to the appellant. Aggrieved
thereby the respondent preferred a Criminal Appeal, learned appellate Court
allowing the appeal acquitted the respondent hence the appellant approached
this Court. :

4. It is pertinent to mention here that the appellant Hajarilal had passed
away on dated 20.02.13.

5. Learned counsel for the respondent has submitted on the strength of
provisions of Section 394 of the Code of Criminal Procedure,1973 (hereinafter
referred to as “the Code™) that as the appellant has died, therefore, this appeal
stands abated.

6. Question arises whether appeal filed by the appellant/complainant
against the acquittal of the respondent/accused under the provisions of Section
378(iv) of the Code will be abated in terms of provisions of Section 394 (2)
of the Code as the appellant/complainant has died ?

7. At this juncture , perusal of provisions of Section 394 (1) of the Code ~
will be beneficial to resolve the controversy which reads as under :-

“Abatement of appeals :- (1) Every appeal under Section
377 or section 378 shall finally abate on the death of the
accused. '

8. The word “appellant” is used in Section 394(2) of the Code necessarily
indicates the appellant who was accused, this word “appellant” does not
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include the person who was complainant and file an appeal against the acquittal
of the accused.

9. This fact finds support from the reading of the proviso of sub-section
(2) of Section 394 of the Code, which reads as under :-

(2) Every other appeal under this Chapter (except an appeal
from a sentence of fine)_shall finally abate on the death of the
appellant:

Provided that where the appeal is against a conviction and
sentence of death or of imprisonment, and the appellant dies
during the pendency of the appeal, any of his near relatives
may, within thirty days of the death of the appellant, apply to
the Appellate Court for leave to continue the appeal; and if
leave is granted, the appeal shall not abate.”

Explanation : In this section, “near relative” means a pafent,
spouse, lineal descendant, brother or sister.

10.  Hence, there is no doubt that the word “appellant” used for Section
394(2) of the Code denotes the appellant who is accused not complainant.

11. Asthe appeal is already admitted vide order dated 18.06.12, in life
time of the appellant, therefore, now it will be decided on its merits irrespective
of the fact that the appellant is no more now.

Order accordingly.

LL.R. [2016] M.P., 1782
COMPANYAPPEAL
Before Mr. Justice Prakash Shrivastava
Company Appeal No. 05/2008 (Indore) decided on 10 March, 2016

SERIOUS FRAUD INVESTIGATION OFFICE (SFI0) ... Appellant
Vs. . '
M/S. BONANZA BIOTECH LTD: & ors. o Respondents

Company Act (1 of 1956), Section 10 F - Appeal - Condonation -
Appeal filed with delay of 131 days - Held - Under Section 10 F, including
original and extended period, limitation is only of 120 days from date of
communication of order - Word 'not exceeding' in proviso reflect that after
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expiry of original period of 60 days only 60 days can be condonred and no
delay beyond that can be condoned - Section 5 r/w Section 29 of Limitation
Act not applicable in case, because Companies Act not only provides the
period of limitation but also prescribes outer limit for condoning the delay
- Proviso to Section 10 F gives rider of "further period of not exceeding
sixty days" has the effect of exclusion of Section 5 of Limitation Act -
Appeal dismissed as barred by limitation. (Paras 8,9 & 16)

FHH ST (1956 BT 1), AT 10 V% — adfer — AwT — qde
131 o @ fads @ uega ) 7 — afiEiRa — a1 10 76 & Fada
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geriar € ¥ 60 fagw @) 4@ 3@l & J9UN & UgAN Pad 60 fXa9 31
srafer etk wre oY o wadl @ 9o Sue R fads 1w T8 fear wr gear
2 — Rt affem @) gy 5 agufea arT 29 39 9SO A Wy, TE
adfl, Ty s affre 7 da R &) aafr susfa swar @
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Cases referred:

(2009) 152 Company Case 75, FEMA No. 1/2010 decided on
11.01.2016, (2008) 7 SCC 169, (2008) 3 SCC 70, (2010) 5 SCC 23, AIR
2015 Punjab & Haryana 45.

Deepak Rawal, for the appellant.
Vijay Assudani, for the respondents no. 2 to 7.

(Supplied: Paragraph numbers)
ORDER

PRAKASH SIRIVASTAVA, J. :- Heard on IA Nos. 11538/08 and
11539/08 which are applications for condonation of delay under Section 5 of
Limitation Act. :

2. Learned counsel for appellant submits that delay was on account of
following the administrative procedure therefore, the same deserves to be
condoned.
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3. Learned counsel for respondents has raised an objection that delay of
more than 120 days cannot be condoned and appeal has been préferred with
a delay of about 131 days.

4. ' have heard the learned counsel for parties and perused the record.

5. This appeal under Section 10F of Companies Act, 1956 was originally
preferred by appellant against orders of Company Law board dated 29/4/08,
13/6/08 and 20/6/08. The Registry had noted defect on 9/1/2009 of not filing
separate appeals against each order. Thereafter separate appeals have been
filed.

6. In the present case two applications being IA Nos. 11538/08 &
11539/08 have been filed for condonation of delay in filing the appeal.

7. This appeal has been filed on 15/12/2008, if the limitation is calculated
w.e.f. the date of orders i.e. 29/4/08, 13/6/08 and 20/6/08 then apparently
there isa long delay in filing the appeal. In TA No. 11538/08 though the appellant
had stated that orders under challenge were brought to the notice of SFIO
much after 20/4/08 but no date of knowledge of the order by the SFIO has
been disclosed. In the second application IA No. 11539/08 it has been averred
as under;

2. That, the orders of compounding are dated 29/4/2008,
13/6/2008 but these orders were brought to thenotice of SFIQ
much after 20.04.2008 on 6-7 August, 2008. Therefore,
present separate application seeking condonation of delay of
131 days is also filed for the condonation of delay in filing the
appeal.

3. That the delay of aforementioned days has been caused
because of procedure and taking order of Higher Authorities
and therefore the delay is bonafide and deserve to be'condoned
by the Hon'ble court in the interest of justice.

4. That, therefore, it is prayed that the delay of 131 days in
filing the appeal be condoned in the interest of justice.

Thus admittedly there is a delay of 131 days in filing the present appeal.

8. The appeal under Section 10F of Act can be filed within 60 days from
the date of communication of the order of Company Law Board and in terms
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of provisb on showing sufficient cause further period of not exceeding 60
“days can be granted by this Court. Section 10F reads as under:-

“10F. Appeals against the order of the Company Law
Board.-Any person aggrieved by any decision or order of the
Company Law Board [made before the commencement of
the Companies (Second Amendment) Act, 2002] may file an
appeal to the High court within sixty days from the date of
communication of the decision or order of the Company Law
Board to him on any question of law arising out of such order:

Provided that the High court may, if it is satisfied that the
appellant was prevented by sufficient cause from filing the
appeal within the said period, allow it to be filed within a further
period not exceeding sixty days.”

9. Thus in terms of the above provision, including the original and
extended period, the limitation of only 120 days from the date of communication
of order is available. The words “not exceeding” contained in the proviso
reflect the clear intention of the legislature that after expiry of original period
of 60 days dclay only 60 days can be condoned and no delay beyond that
can be condoned. So far as issue of applicability of Section 5 of the Limitation
Actis concerned, Section 5 read with Section 29 of the Limitation Act will
not be applicable in the present case because the Companies Act not only
. provides the period of limitation but also prescribes the outer limit for condoning
the delay. The proviso to Section 10F containing the provision for extending
the period of limitation with a rider of “further period not exceeding sixty
days” has the effect of exclusion of Section 5 of the Limitation Act.

10.  Bombay High court in the matter of Smt. Hetal Alpesh Muchhala
Vs. Adityesh Educational Institute and others reported in [2009] 152
Company Case 75 has considered the aforesaid proviso and taking note of
the earlier judgments on the point has held that delay beyond extended period
permitted undet Section 10F cannot be condoned and Section 5 of Limitation
Act does not apply in such cases. Bombay High court has held as under:

The legislative intent as reflected from the amendments to the
Companies Act, 1956 resulting in the constitution of the
Company Law Board and the insertion of Section 10F
providing for a limited appeal make it abundantly clear that
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the Legislature intended to restrict the power of the Court to
condone the delay beyond the period exceeding 60 days and
-thus prescribed in a mandatory language as under:

“Provided that the High court may if it is
satisfied that the appellant was prevented by
sufficient cause from filing the appeal within the
said period, allow it to be filed within a further
period not exceeding 60 days.”

Thus, borrowing the language of the Hon'ble Supreme court in
Union of India Vs, Popular Construction Co.(supra), if there
were any residual doubt on the interpretation of the language
used in section 10F, the legislative intent behind the constitution
of the Company Law Board and the object of insertion of
Section 10F would resolve the issue involved of curtailment of
the court's power with the exclusion of the operation of the
section 5 of the Limitation Act, 1963.

In view thereof, the scheme of the Companies Act, 1956, as
amended from time to time surely supports the curtailment of
the court's powers by the exclusion of operation of section 5
of the Limitation Act, 1963.

In the circumstances and for the reasons stated earlier, the
question of condoning delay in filing company appeal under
section 10F of the Companies Act, 1956, does not arise and
the said application is dismissed.

I1.  Similar proviso contained in Section 35 of Foreign Exchange
Management Act, 1999 came up for consideration before Division Bench of
this court in the matter of The Special Directorate of Enforcement
Directorate Vs. M/s Cyno Pharmain FEMA No. 1/2010 wherein Division
Bench by order dated 11/1/16 has held that the delay beyond the prescribed
period of 60 days cannot be condoned. In Section 35 thereof the similarly
worded provision permitting filing of appeal within 60 days is contained
considering which the Division Bench has held as under:

6. The delay cannot be condoned after a period of 60 days as
per the proviso of Section 35 of the Act of 1999. The proviso
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to Section 35 is analogous to Section 5 of the Limitation Act.
Section 5 does not put any limitation with respect to the period,
but proviso to Section 35 gives discretion to the court to
condone the delay for a sufficient cause but the discretion is
limited to a maximum period of 60 days.

7. In the present case it is not in dispute that the appeal is
barred by 113 days, i.c. beyond the maximum period of 60
days and the same cannot be condoned.

12. Supreme court in the matter of Consolidation Engineering
Enterprises Vs. Principal Secretary, Irrigation Department and others
reported in'(2008) 7 SCC 169 while considering Section 34(3) of Arbitration
and Conciliation Act, 1996 and taking note of the fact that sub-section provides
for the limitation as also the further period which can be extended on sufficient
cause being shown “but not thereafter”, has held that Section 5 of Limitation
Act would not be applicable. In the matter of Singh Enterprises Vs.
Commissioner of Central Excise, Jamshedpur and others reported in
(2008) 3 SCC 70 while considering Section 35(1) of Central Excise Act,
1944 which provides for entertaining the appeal by condoning the delay only
up to 30 days after the expiry of 60 days which is the normal period for
preferring the appeal, has held that there is complete exclusion of Section 5 of
Limitation Act.

13.  Inthe matter of Chhattisgarh State Electricity Board Vs. Central
Electricity Regulatory Commission and others reported in (2010) 5 SCC
23 on examination of Section 125 of Electricity Act, 2003 which provides for
filing of appeal before the Court against the order of Tribunal within 60 days
and empowering the court to entertain the appeal “within a further period of
not exceeding 60 days” on sufficient cause has held that Section 5 of Limitation
Actis not attracted because there is outer limit prescribed.

14. Full Bench of Punjab and Haryana High court in the matter of State
of Haryana Vs. Hindustan Machine Tools Limited and others reported in
AIR 2015 Punjab & Haryana 45 while examining similar issue in respect of
Section 25 of Sick Industrial Companies (Special Provision) Act, 1986 has
held that limitation Act cannot be pressed into service in aid of belated
application under Section 25 of the Act seeking condonation of delay beyond
period prescribed thereunder.
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15.  Considering the law which has been settled in the above judgments
and also taking note of the fact that under proviso to Section 10F an outer
limit of 60 days for condoning the delay has been prescribed, I am of the
opinion that delay beyond the period prescribed in filing the appeal under
Section 10F of Act cannot be condoned by invoking provision of Section 5 of
Limitation Act. Hence the delay of 131 days in filing the present appeal cannot
be condoned.

16.  Accordingly IA Nos. 11538/08 and 11539/08 are rejected and appeal
is dismissed as barred by time.

C.C. Asperrules.
Appeal dismissed.

LL.R. [2016] M.P., 1788
CIVIL REVISION
Before Mr. Justice Alok Aradhe
C.R. No. 200/2014 (Jabalpur) decided on 2 February, 2016

DINESH SHARMA ...Applicant
Vs. ' -
SMT.JYOTI SHARMA ...Non-applicant

Family Courts Act (66 of 1984), Section 7 - Jurisdiction -
Execution of decree - Decree to pay Rs. 5 lacs was granted by District
Court towards education and marriage expenses of daughter - Execution
application filed before Family Court - Execution proceeding is not an
original proceeding, as recourse to the same is taken after termination
of the lis between the parties - Execution proceeding is not covered in
the expression "proceeding” as used in Section 7 - Executing Court
has jurisdiction to execute decree which was passed prior to
. establishment of Family Court - Family Conrt has no jurisdiction to
entertain the application for execution of decree granted by District
Court - Non-applicant would be at liberty to institute proceeding before
the Civil Court which had passed the decree. (Paras 8 t0 10)
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Cases referred: '

AIR 2006 Kerala 337, 20100IV) MPJR 263, AIR 1999 Orissa 81, II
. (1994) DMC 401, 1 (1998) DMC 110 (DB), 1(1998) DMC 318 (DB}, (2013)9
SCC 491, AIR 1956 SC 87. |

M.P, Acharya, for the applicant.
Amit Verma, for the non-applicant.

ORDER

ALOK ARADHE, J. :- The applicant in this revision preferred under
section 115 of the Code of Civil Procedure has assailed the validity of the
order dated 16.1.2014, by which, the objections raised by the applicant to
the maintainability of the execution proceeding initiated by the non-applicant
before the Family Court, Bhopal have been rejected. In order to appreciate
the controversy involved in this revision, few facts need mention which are
stated infra.

2. The marriage between the applicant and non-applicant was solemnized
on 21.5.1983. Sometime in the year 1990, the non-applicant initiated a
proceeding under section 10 of the Hindu Marriage Act, 1955 (hereinafter
referred to as the "1955 Act") in which, an ex parte decree was passed on
4.4.1990. Thereafter, the applicant in the year 1999 initiated the proceeding
under section 13(1)(a) of the 1955 Act seeking dissolution of marriage, which
was decreed vide judgment and decree dated 31.8.1999. The non-applicant
filed an appeal before the High Court. The High Court vide judgment and
decree dated 2.9.2009 set aside the judgment and decree passed by the trial”
Court and on the application of the non-applicant filed under section 25 of
the Act granted an amount of Rs.5,00,000/- (Rupees Five Lacs only) to
daughter of the parties, namely, Neha towards education and marriage
expenses. Being aggrieved, the applicant filed Special Leave Petition before
the Supreme Court which was dismissed vide order dated 29.1.2010.
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Thereafter, the applicant filed review of the judgment dated 2.9.2009 before
this Court which was dismissed on 11.8.2011.

3. Thereafter, the non-applicant filed an application under Order 21 Rule
11 read with section 151 ofthe Code of Civil Procedure before the Principal
Judge, Family Court, Bhopal. The applicant filed reply on 2.12.2013, and
thereafter on 20.12.2013 filed an application under section 151 ofthe Code
of Civil Procedure, by which, an objection was raised that the execution
proceeding initiated before the Family Court is not maintainable as the decree
was passed by the District Court. Thereafter, another objection was filed on
16.1.2014, inter alia, on the ground that the decree passed in favour of non-
applicant is illegal, The trial court vide order dated 16.1.2011 dismissed the
objections raised by the applicant. Thereafter, the applicant filed an application
for review before the Executing Court which was rejected by the Executing
Court vide order dated 24.2.2014. The applicant filed a writ petition against
the order dated 16.1.2014 passed by the Executing Court and on 5.4.2014,
the aforesaid writ petition was dismissed as withdrawn with liberty to challenge
the order dated 16.1.2014 in revision under section 115 of the Code of Civil
Procedure. In the aforesaid factual background, the applicant has approached
this Court.

4. Learned counsel for the applicant submitted that in view of section 37
of the Code of Civil Procedure, the execution proceeding initiated by the
non-applicant before the Family Court is not maintainable. While inviting the
attention of this Court to Section 7 of the Family Courts Act, 1984 (hereinafter
referred to as "Act"), it is argued that the Family Court has no jurisdiction to
execute the decree as the expression "suit" or "proceeding" used in Section 7
does not include execution proceeding. In support of aforesaid submission,
learned counsel for the applicant has placed reliance on the decision of
Supreme Court in the case of Josekutty Joseph v. Aniamma Thomas and
another, AIR 2006 Kerala 337 and decision of this Court in the case of
Arvind Singh Bhadouria vs. Smt. Kunti Bhadouria, 2010 (IV) MPJR 263.

S. On the other hand, learned counsel for the non-applicant has invited
attention of this Court to section 37 as well as section 8 of the Family Courts
Actand has submitted that the only Family Court has the jurisdiction to entertain
the proceeding and the decision relied on by the counsel for the applicant in
case of Josekutty Joseph (supra) has no application to the fact situation of

-
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the case. In support of the his submissions, learned counse! for the non-
applicant has placed reliance on the decisions in the cases of Mayadhar Mallik
vs. Smt.Laxmi Mallik and others, AIR 1999 Orissa 81, Marya leresa
Martin vs. Martin, 11(1994) DMC 401, Devaki vs. Chandrika, 1 (1998)
DMC 110 (DB), Smt.Rathna vs. M.P.Ramchandran, 1 (1998) DMC 318
(DB) and Satyawati vs. Rajinder Singh and another, (2013) 9 SCC 491.

6. [ have considered the rival submissions made at the Bar. The moot
question which arises for consideration is whether the expression "suit" or
"proceeding" used by the Legislature in Section 7 of the Act would include an
execution proceeding. The rule of construction noscitur a sociis as explained
by Lord Mac Millan means: "The meaning of a word is to be judged by the
company it keeps". As stated by the Privy Council: "It is a legitimate rule of
construction to construe words in an Act of Parliament with reference to
words found in immediate connection with them". It is a rule wider than the
rule of ejusdem generis: rather the latter rule is only an application of the
former. The rule has been lucidly explained by Gajendragadkar, J, in the
following words: "This rule, according to Maxwell, means that when two or
more words which are susceptible of analogous meaning are coupled together,
they are understood to be used in their cognate sense. They take as it were
their colour from each other, that is, the more general is restricted to a sense
analogous to a less general. The same rule is thus interpreted in Words and
Phrases". Associated words take their meaning from one another under the
doctrine of noscitur a sociis, the philosophy of which is that the meaning of
the doubtful word may be ascertained by reference to the meaning of words
associated with it; such doctrine is broader than the maxim ejusdem generis.
[See: Principles of Statutory Interpretation, 14th Edition by Justice
G.P.Singh Page 555].

7. In the backdrop of aforesaid well settled principle of statutory
interpretation, it would be appropriate to take note of sections 7 and 8 of the
Family Courts Act, 1984, which read as under:-

"7, Jurisdiction.- (1) Subject to the other provisions of
this Act, a Family Court shall-

(@)  have and excercise all the jurisdiction exercisable
by any district court or any subordinate civil court under
any law for the time being in force in respect of suits and
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proceedings of the nature referred to in the explanation;
and

(b) be deemed, for the purposes of exercising such
iurisdiction under such law, to be a district court or, as the
case may be, such subordinate civil court for the area to
which the jurisdiction of the Family Court extends.

Explanation.- The suits and proceedings referred to in this
sub-section are suits and proceedings of the following
nature, namely:

(@) a suil or proceeding between the parties 1o a
marriage for a decree of nullity of marriage (declaring the
marriage to be null and void or, as the case may be,
annulling the marriage) or restitution of conjugal rights
or judicial separation or dissolution of marriage;

(6)  a suit or proceeding for a declaration as to the
validity of a marriage or as to the matrimonial status of
any person;

(c) a suit or proceeding for declaration as to the
validity of a marriage with respect to the property of the
parties or of either of them;

(d)  a suif or proceeding for an order or injunction in
circumstances arising out of a marital relationship;

(e) a suit or proceeding for a declaration as to the
legitimacy of any person;

o a suit or proceeding for maintenance;

(8)  asuitor proceeding in relation to the guardianship
of the person or the custody of, or access lo, any minor.

(2)  Subject to the other provisions of this Act, a F. amily
Court shall also have and exercise-

(a) the jurisdiction exercisable by a Magistrate of the
First Class under Chapter IX (relating to order for
maintenance of wife, children and parents) of the Code of
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Criminal Procedure, 1973 (2 of 1974); and

(b)  such other jurisdiction as may be conferred on it
by any other enactment.

8. Exclusion of jurisdiction and pending
proceedings.- Where a Family Court has been established
for any area, -

" (@) no district court or any subordinate civil court
referred to in sub-section (1) of Section 7 shall, in relation
to such area, have or exercise any jurisdiction in respect
of any suit or proceeding of the nature referred to in the
Explanation to that sub-section;

(b)  no magistrate shall, in relation to such area, have
or exercise any jurisdiction or power under Chapter IX of
the Code of Criminal Procedure, 1973 (2 of 1974);

(c)  every suit or proceeding of the nature referred to
in the Explanation to sub-section (1) of Section 7 and every
proceeding under Chapter IX of the Code of Criminal
Procedure, 1973 (2 of 1974).-

(i) which is pending immediately before the
establishment of such Family Court before any district
court or subordinate court referred to in that sub-section

or, as the case may be, before any magistrate under the
said Code; and

(i) which would have been required to be instituted or
taken before or by such Family Court if, before the date _
on which such suit or proceeding was-instituted or taken,
this Act had come into force and such Family Court had
been established,

shall stand transferred to such Family Court on the date
on which it is established.”

8. In the instant case, a decree for maintenance has been passed by the
Civil Court which has been affirmed by the Supreme Court. The non-applicant
has initiated execution proceeding of the aforesaid decree before the Family
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Court at Bhopal. The expression "proceeding" used in Section 7 of the Act if
it is construed by applying the principle of noscitur a sociis leaves no iota of
doubt that the same coveys (sic:conveys) an expression that it is a proceeding
akin to an original proceeding and execution proceeding is not an original
proceeding, as recourse to the same is taken after termination of the /is between
the parties. It is pertinent to mention here that in case of claims for reliefs
under the statutes like Hindu Marriage Act, 1955, Indian Divorce Act, 1869,
Special Marriage Act, 1954 and the Guardian & Wards Act, 1890 etc.
contemplates a petition not a suit. The Family Court can also entertain a claim
under section 125 of the Code of Criminal Procedure, which again is not a
suit. It is presumably for this reason that the legislature has employed the
expression "suit" or "proceeding" in section 7(f).of the Act. All the suits or
proceedings contemplated by section 7 of the Act are original in nature, which
culminate into a decree. Whether a Court which actually passed a decree
loses its jurisdietic.» to execute the decree by reason of subject matter thereof
being transferred to the jurisdiction of another court is no longer res infegra
and the same has been answered in affirmative by the Supreme Court in the
case of Rammana Vs. Nallaparaju, AIR 1956 SC 87 in which it has been
held that the Court which has passed the decree has the jurisdiction to execute
it, Since the execution proceeding is not covered in the expression "proceeding”
as used in section 7 of the Act, therefore, the bar contained in section 8 of the -
Act does not apply to the fact situation of the case. Therefore, the executing
court has the jurisdiction to execute the decree which was passed prior to
establishment of Family Court.

9. So far as the decision placed reliance upon by the learned counsel for
the non-applicant in the case of Mayadhar Mallik (supra) is concerned the
Division Bench dealt with the question whether the proceeding pending before
the civil court at the time of establishment of Family Court is required to be
transferred to the Family Court and it has been held that proceeding has to be
transferred to the Family Court. The aforesaid question does not arise in the
fact situation of the case, therefore, reliance placed upon is of no assistance to
-non-applicant. Similarly, the decision in the case of Marya Teresa Martin
(supra) does not apply to the fact situation of the case as the Court was
concerned with the issue whether the District Court has the jurisdiction to
pass decree in the matter of appointment of guardian where the Family Court
exists and the aforesaid question was answered in the negative. Similarly,
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decision in the case of Devaki (supra) also does not apply to the fact situation
as the same dealt with the question of about forum before which the application
under Order 9 Rule 13 CPC would lie for setting aside ex parte decree. The
decision in the case of Smt. Ratha (supra) also does not apply to the fact
situation of the case as the Court dealt with the question about the forum
‘before which the application seeking maintenance would lie.

10.  Inview of preceding analysis it is evident, the impugned order suffers
from the jurisdictional infirmity. The same cannot be sustained in the eye of
law. It is accordingly quashed. Needless to state, the non-applicant would be
at liberty to institute the proceeding before the civil court which had passed
the decree and in case such an application is filed, the civil court shall make
an endeavour to conclude the proceeding within a period of three months
from the date of presentation of such an application.

11.  With the aforesaid directions, the revision stands disposed of

Revision disposed of.

I.L.R. [2016] M.P., 1795
CIVIL REVISION
Before Ms. Justice Vandana Kasrekar
C.R. No. 100/2015 (Jabalpur)} decided on 11 March, 2016

C.M.D. (EZ) MPPKVVCL & anr. ...Applicants
Vs.
SHARAD OSHWAL ...Non-applicant

Civil Procedure Code (5 0of 1908), Order 7 Rule 11 and Micro,
Small and Medium Enterprises Development Act (27 of 2006), Sections
15,16, 17, 18 & 24 - Rejection of Plaint -- Alternate remedy - Application
for rejection of plaint by defendant - Whether in the light of provisions
as contained in Sections 18 & 24 of the Act 0f\2006 relating to
availability of alternate remedy for reference of dispute to Micro &
Small Enterprises Facilitation Council, the jurisdiction of the Civil Court
is barred - Held - Yes, as per Section 18 (1) & Section 24 of the Act of
2006 the plaintiff has an alternate remedy of referring the dispute to
the Facilitation Council and without availing that remedy the plaintiff
cannot approach directly to the Civil Court in Civil Suit - Trial Court
committed errorin rejecting application under Order 7 Rule 11 of C.P.C.
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- Revision allowed and the suit is dismissed. (Paras 7 to 13)
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Cases referred:

AIR 1969 SC 78, 2013(2) MPLI 525, AIR 2012 Bombay 178, ILR
(2008) MP 2487.

A.P. Shroti, for the applicants.
U.K. Bassi, for the non-applicant.

ORDER

VANDANA KASREKAR, J. :- The petitioners have filed the present revision .
challenging the order dated 27/8/2014 passed by 10th Additional District
Judge, Jabalpur in Civil Suit No.111-A/2011 thereby rejecting an application
filed by the petitioners under Order 7 Rule 11 of Code of Civil Procedure.

2. Brief facts of the case are that the respondent has filed a civil suit
against the petitioners for recovery of an amount of Rs.2,89,000/- together
with interest at the rate of 28%. The aforesaid amount has been sought to be
recovered as interest on the delayed payment to the respondent. The
. respondent is a Small Scale Industry and in the plaint reliance has been placed
on the provisions of Micro, Small and Medium Enterprises Development Act,
2006 (hereinafter referred to as 'the Act of 2006"). The petitioners have filed
an application under Order 7 Rule 11 of CPC on the ground that the suit, as
appeared from the statement of plaint, to be barred under the Act 0o£ 2006. It
has been submitted that the Act of 2006 is a self-contained Code creating
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right in favour, inter-alia, of Small Scale Industry to recover interest on the
delayed payment as well as the forum for recovery of such payment, thus, the
respondent has an efficacious remedy available under the Act 0of 2006 for
recovery of amount.

3. The respondent has filed reply to the said application and submitted
that Section 18 of the Act of 2006 does not bar the jurisdiction of the Civil
Court and, therefore, in absence of any express exclusion of any civil
proceeding, civil suit is maintainable.

4. The trial Court by its order dated 27/8/2014 has dismissed the said
application on the ground that the provisions of Sections of the Act of 2006
no where bar the Civil Court to exercise its jurisdiction and, therefore, civil
suit is maintainable. Being aggrieved by this order, the apphcants have
preferred this civil revision before this Court.

5. Learned counsel for the petitioners has submitted that Section 15 of
the Act provides for liability of buyer to make payment and as per said section,
the supplier when supplies the goods, then the buyer shall make payment
therefor on or before the date agreed upon between them. Section 16 provides
for payment of interest and Section 18 provides reference to Micro and Small
Enterprises Facilitation Council. He has submitted that as per Section 16 of
the Act of 2006, when there is a delay in payment by the buyer, then according
to Section 15, the buyer shall liable to pay compound interest with monthly
rate to the supplier on that amount from the appointed day. Section 17 provides
for recovery of amount due. Section 18 provides that when there is any dispute
with regard to-any amount due to Section 17, then a reference shall be made
to the Micro and Small Enterprises Facilitation Council. Thus, as per the said
section, if there is any dispute regarding the amount due, then the matter has
to be referred to the Micro and Small Enterprises Facilitation Council. He
has contended that in the present case from the plaint allegation, it is clear that
there is a dispute about payment of interest under the Act and, therefore, the
respondent has to approach to the Micro and Small Enterprises Facilitation
Council for recovery of the said amount and the Civil Court has no jurisdiction
to entertain the suit. He has relied upon the judgment passed by the Apex
Court in the case of Dhulabhai etc Vs. State of Madhya Pradesh and
another reported in AIR 1969 SC 78 and the judgment passed by this Court

- in the case of R.R. Home Developers Pvt. Ltd. and others Vs. Rajendra
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Jain, reported in 2013(2) MPLJ 525, in which it has been held that where a
statute creates a special right or liability and provides for determination of
such rights or liability by any forum constituted under such statute, the
maintainability of civil suit in such cases is impliedly barred. He, thus, has
argued that although the civil suit is not specifically barred by the Act 0of2006
but as in the present case a statute creates a special authority for determination
of rights or liability, therefore, the civil suit is impliedly barred. He has further
argued that the right to receive the interest on the delayed payment has been
created under Sections 16 and 17 of the Act of 2006 and a complete procedure
has been prescribed for recovery ofthe amount of interest. He also submitted
that the conciliation for resolution of dispute is to be constituted under Section
18(2) of the Act of 2006 and when the conciliation is unsuccessful, the resolution
of dispute as per Arbitration and Conciliation Act, 1996, then section 18 of
the Act of 2006 mandatorily provides first for conciliation and then arbitration
for resolution of dispute regarding interest on the delayed payment which has
overriding effect as per Section 24 of the Act 0f 2006. For the said preposition,
he has relied upon the judgment passed by the Bombay High Court in the
case of M/s Steel Authori}y of India Ltd. and another Vs. Micro Small
Enterprise Facilitation Council reported in AIR 2012 Bombay 178.

6. On the other hand, learned counsel for the respondent has submitted
that Section 18 of the Act 0£2006 does not bar the jurisdiction of the Civil
Court and the word 'may' used in the said section is not mandatory in nature.
He has further argued that the order passed by the trial Court is a well reasoned

order. He, therefore, supports the order passed by the trial Court. He has -

relied upon the judgment passed by the Apex Court in the case of Sulochana
Vs. Rajinder Singh reported in ILR [2008] MP 2487 in which it has been
held by the Apex Court that the provisions regarding exclusion of jurisdiction
of Civil Court are to be strictly construed. He, thus, prays for dismissal of the
civil revision.

7. I'have heard learned counsel for the parties and perused the record as
well as the provisions of law. Sections 15, 16, 17 and 18 of the Act 0of 2006
read as under :

“13. Liability of buyer to make payment.- Where any
supplier, supplies any goods or renders any services to any
buyer, the buyer shall make payment therefor on or before the

™
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date agreed upon between him and the supplier in writing or,
where there is no agreement in this behalf, before the
appointed day:

Provided that in no case the period agreed upon
between the supplier and the buyer in writing shall exceed forty-
five days from the day of acceptance or the day of deemed
acceptance.

" 16. Date from which and rate at which interest is
payable.- Where any buyer fails to make payment of the
amount to the supplier, as required under Section 15, the buyer
shall, notwithstanding anything contained in any agreement
between the buyer and the supplier or in any law for the time
being in force, be liable to pay compound interest with monthly
rests to the supplier on that amount from the appointed day
or, as the case may be, from the date immediately following
the date agreed upon, at three times of the bank rate notified
by the Reserve Bank.

17. Recovex;y of amount due.- For any gooﬁs supplied
or services rendered by the supplier, the buyer shall be liable
to pay the amount with interest thereon as provided under
Section 16.

18. Reference to Micro and Small Enterprises
Facilitation Council.- (1) Notwithstanding anything contained
in any other law for the time being in force, any party to a
dispute may, with regard to any amount due under Section
17, make a reference to the Micro and Small Enterprises
Facilitation Council.

(2)  Onreceipt of a reference under sub-section (1), the
Council shall either itself conduct conciliation in the matter or
seek the assistance of any institution or centre providing
alternate resolution services by making a reference to such an
institution or centre, for conducting conciliation and the
provisions of Sections 65 to 81 of the Arbitration and
Conciliation Act, 1966 (26 of 1996) shall apply to such a
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dispute as if the conciliation was initiated under Part ITI of that
- Act.

(3)  Where the conciliation initiated under sub-section (2)
is not successful and stands terminated without any settlement
between the parties, the Council shall either itselftake up the
dispute for arbitration or refer to it any institution or centre
providing alternate dispute resolution services for such
arbitration and the provisions of the Arbitration and Conciliation
Act, 1996 (26 of 1996) shall then apply to the dispute as if the
arbitration was in pursuance of an arbitration agreement
referred to in sub-section (1) of section 7 of the Act.

(4)  Notwithstanding anything contained in any other law
for the time being in force, the Micro and Small Enterprises
Council or the centre providing alternate dispute resolution
services shall have jurisdiction to act as an Arbitrator or
Conciliator under this section in a dispute between the supplier
located within its jurisdiction and & buyer located anywhere in
India.

(5)  Every reference made under this section shall be
decided within a period of ninety days from the date of making
such areference.”

8. From perusal of these sections, it is clear that as per Section 15 of the
Act 0f 2006, there is a liability of buyer to make payment to the supplier who
supplies any goods or renders any services to any buyer and if there is any
delay, then the buyer is required to pay compound interest to the supplier as
provided under Section 16 of the Act. Section 17 provides for recovery of
interest as provided under Section 16 of the Act of 2006. Section 18 provides
that when there is any dispute with regard to any amount due under Section
17, then a reference shall be made to the Micro and Small Enterprises
Facilitation Council. Sub-section (2) of Section 18 provides that on receipt of
a reference under sub-section (1), the Council shall either itself conduct
conciliation in the matter or seek the assistance of any institution or centre
providing alternate dispute resolution services by making a reference to such
an institution or centre. Where conciliation initiated under sub-section (2) is
not successful and stands terminated without any settlement between the parties,
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then the Council shall either itself take up the dispute for arbitration or refer to
it any institution or centre providing alternate dispute resolution services. Sub-
section (4) of Section 18 provides for a clause stating that Micro and Small
Enterprises Facilitation Council or centre providing alternate dispute resolution
services shall be jurisdiction to act as an Arbitrator or Council under this
section. Sub-section (5) provides that every reference made under this section
shall be decided within ninety days from the date of making such reference.
Thus, as per the said sections, a complete mechanism has been provided for
redressal of grievance of the supplier including the payment of interest. The
word 'may’ used in this section qualifies the rights of the petitioners to invoke
jurisdiction of Micro and Smal] Enterprises Facilitation Council under Section

. 18(1) of the Act 0f 2006, however, Section 24 of the Act 0of 2006 impliedly

bars such other remedies which are inconsistent, inter-alia, with Section 18(1),
therefore, the trial Court has erred in holding that it is within the jurisdiction of
the plaintiff whether to invoke the jurisdiction of Micro and Small Enterprises
Facilitation Council under Section 18 or any other forum by completing
overlooking the provisions of Section 24 of the Micro, Small and Medium
Enterprises Development Act, 2006.

0. The Bombay High Court in the case of M/s Steel Authority of India
Ltd.and another (supra) in para-13 has held as under :

“13. At one stage, it was also submitted at the bar that the
procedure contemplated by Section 18 of the Act for resolution
of dispute is not compulsory either for the seller or the buyer
and the parties are free to adopt any course including the civil
suit. We, however, find that it is not possible for the parties
whether a buyer or seller to invoke jurisdiction of a Civil Court
by filing Civil Suit in respect of its claim particularly since the -
requirement of conciliation is mandatory and the buyer or seller
must approach the Council where there is a dispute with regard

to any amount due under Section 17 of the Act.”

10.  This Court inthe case of R.R. Home Developers Pvt. Ltd.and others
(supra) in para 21 has held as under :

“21. In view of the forgoing discussion and after going through
the provisions of Sections 9 and 10 of the Companies Act, it
is clear that the word “Court” defined in the Companies Act
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would have a jurisdiction to decide the issue in relation to the
affairs of the company and by the specified Court. In the
Companies Act, for the purpose of certain causes remedies
have been specified. But under the Act, it has not been specified
that the jurisdiction of the Civil Court has been barred even in
cases to which remedy lies to Company Court. In the said
context if section 9 of the Civil Procedure Code has been read
with the provisions of Companies Act, then it is clear that the
remedy to file a civil suit conferred to a citizen to go in a Civil
Court having jurisdiction to try the suit of civil nature, except
in a case where the cognizance is expressly or impliedly barred,
In cases where under the Companies Act remedy is available,
the maintainability of civil suit is impliedly barred. In other cases
where remedy is not available in Companies Act, civil suit can
be maintained.”

11, Thus, from perusal of the above cited judgments passed by the Apex
Court as wel] as by this Court, Bombay High Court and the provisions of the
Micro, Small and Medium Enterprises Development Act, 2006, it is clear that
the respondent has an alternate remedy of referring the dispute to the Micro
and Small Enterprises Facilitation Council and without availing that remedy,
the respondent cannot approach to the Civil Court. Thus, the trial Court has
committed an error in rejecting an apphcatlon filed by the petitioner under
Order 7 Rule 11 of CPC.

12, Thejudgmentrelied by learned counsel for the respondent in the case
of Sulochana (supra) is not applicable in the present case as the facts of that
case are different than the present case because the said judgment relates to
the provisions of M.P. Accommodation Control Act related to Chapter-III-A
of the M.P. Accommodation Control Act,

13. Ex-consequentie, the revision is allowed. The impugned order dated
27/8/2014 passed by 10th Additional District Judge, Jabalpur in Civil Suit
No.111-A/2011 is hereby set aside. The application filed by the petitioners

under Order 7 Rule 11 of the Code of Civil Procedure is hereby allowed and

the suit is dismissed.

Revision allowed.

b
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CRIMINAL REVISION
: Before Mr. Justice Alok Verma
Cr.Rev. No. 649/2015 (Indore) decided on 29 July, 2015
JASSU @ JASRATH & ors. ...Applicants
Vs. o .
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 & 228
and Penal Code (45 of 1860), Section 302/34 - Murder - Framing of charge
- Three accused and deceased were cooking meals when altercation took
place between them - When applicants were cleaning utensils, deceased
was also nearby - Applicant No. 1,in spur of moment hit the deceased on
his head and due to impact, the deceased fell down in well and died due to
drowning - On seeing the deceased falling in well, all the three applicants
fled away - Held - Even if entire prosecution story is accepted there appears
to be no prior meeting of mind and no act was done in furtherance of
common intention - No case is made out against applicants No. 2 & 3 -
Charges framed against them are set aside. (Paras 2 & 5)
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Virendra Sharma, for the applicants.
Mini Ravindran, for the non-applicant/Stafe.

(Supplied: Paragraph numbers)
ORDER

ALOK VERMA, J. :- This criminal revision filed under section 397
read with section 401 of Cr.P.C. is directed against the order passed by
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learned 3rd Additional Sessions Judge, Ujjain in Criminal Case No0.214/2015
dated 25.05.2015 whereby, learned Additional Sessions J udge framed charges
under section 302/34 of IPC against the dpplicants no.2 and 3 and under
section 302 of IPC against the applicant no.1.

2..  Brieffacts giving rise to this application are that according to prosecution
story, on 15.03.2015 at about 10:00 pm, present applicants alongwith deceased
Kailash were cooking food for themselves and some other friends in village Karanj
ka Jungle. Some altercation took place between these three applicants and
deceased Kailash. As per the story of the prosecution, present applicants were
using abusive language against the deceased. After some time, present applicants
were washing utensils and the deceased was also nearby. In spur of moment,
applicant Jassu @ Jasrath hit deceased Kailash on his head with thali, while he
was standing close to the well. Due to the impact, he fell down in the well and it is
alleged that on seeing him falling in the well, all the three applicants fled away from .-
the spot. The deceased died due to drowning,

3. Counsel for the applicants submits that there was no intention to cause
death of the deceased. Specially, he argued that applicants no.2 and 3 did
nothing as per prosecution story. The only allegation is that they were with
applicant no.1 using abusive language against deceased. Another allegation is
that they fled away with applicant no. 1.

4. So far as applicant no.1 is concerned, I find that there is prima facie
evidence available at this stage. An overt act assigned to him. Accordingly, in
respect of applicant no. 1, this revision is liable to be dismissed and is hereby
dismissed. :

5. So far as applicants no.2 and 3 are concerned, no case is made out
against them under section 302 read with section 34 of IPC. Even if story of
prosecution is accepted, there appears to be no prior meeting of mind and no
act was done by them in furtherance of their common intention. Therefore, at
this stage, even if story of the prosecution is accepted as whole, no case is
made out against applicants no.2 and 3.

6. In this view of the matter, the revision so far as it relates to applicants
10.2 and 3, deserves to be allowed and is hereby allowed. Charge framed
under section 302/34 of IPC against applicants no.2 and 3 is set aside.
Applicants no.2 and 3 are discharged from the offence under section 302/34
of IPC. Their bail and bonds are cancelled.

W



LL.R.[2016]M.P. Kailash Chand Jain Vs. State of M.P. 1805
7. With the above observation, the revision stands disposed of.
C.casperrules
| Revision disposed of.

LL.R. [2016] M.P., 1805
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.Rev. No. 2270/2013 (Jabalpur) decided on 7 December, 2015

KAILASH CHAND JAIN - ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Public Gambling Act (3 of 1867), Sections 3, 4 & 4-A - Applicant
running business of gambling (Satta Patti) - Raid - Seizure of hand written
gambling slips, mobile phone, one landline telephone and Rs. 83,830/- in
cash - Trial Court imposed fine u/S 3 & 4 of 1867 Act & also forfeited
amount of Rs. 83,830/~ - Appellate Court upheld the same - Held - Not |
actively engaged in the said business as no one other than applicant was
present at the time of raid - No investigation regarding call details was

- made - Independent witness turned hostile - 'Satta Patti' neither printed
nor published - Applicant previously instituted a suit for malicious
prosecution against police - Random hand written figures and a few words
on small stray slips of paper, without any supporting evidence can not be
presumed to be gaming slips or any record or evidence of gaming or
proceeds of gaming - Revision allowed - Conviction and sentence of fine

-set aside - Order of forfeiture of Rs. 83,830/- set aside - Applicant entitled
to receive back the amount of Rs. 83,830/-. (Paras 10 to 24)
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Cases referred:
2014 Cr.L.J. 2927, 1955 Cr.L.J. 170(2).

Ajay Raizada, for the applicant. -
K.S. Patel, P.L. for the non-applicant.

ORDER

C.V. SIRPURKAR, J. :~ This criminal revision filed on behalf of the
revisionist/ accused Kailash Chand Jain is preferred against the order dated
07.09.2013 passed in Criminal Appeal No. 33 of 2013, Passed by the Court
of Second Additional Sessions J udge, Seoni, whereby conviction and sentence
of revisionist Kailash Chand Jain under Section 3 and 4 of the Public Gambling
Act imposed by Judicial Magistrate First Class Seoni in Criminal Case No.
4050/2008, by judgment dated 05.03.2013, was affirmed.

2. The case of prosecution before the learned Magistrate may be
summarized as hereunder: on 06.06.2008 Town Inspector of P.S. Kotwali,
Seoni, received an information from the informant to the effect that accused/
revisionist Kailash Chand Jain runs business of gaming (Satta) on télephone
and mobile phone from his house. He keeps his house closed so as to ward
off araid by police. He has purchaseed (sic:purchased) properties on a large
scale from the business of gaming (Satta). It was further informed by the
informant that he goes to the temple every morning and after returning from
temple he takes account of the earnings from gaming and receives the disburses
the amount.

3. On aforesaid information, on 7.6.2008 Town Inspector Basant Naik
took independent witnesses Pramod Kumar and Jagdish Prasad and apprised
them of aforesaid information. He duly obtained a search warrant and
constituted a raid party comprising Sub-Inspector Hitendra Nath Sharma,
Head Constable Ramesh Maneshwar and seven other Constables and a Home
Guard and raided the house of the accused/ revisionist. They reached the spot
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by official vehicle at about 9:25 am. On'entering the house and taking search
of second room, they found handwritten gaming slips containing names of
certain persons and figures (Satta Patti), a mobile phone, one landline
telephone and Rs, 83,830/ in cash lying on the bed. Apart from aforesaid,
several bank pass books, documents and revenue documents relating to land,
postal pass books, insurance policies, fixed deposit receipts and Kisan Vikas
Patra etc. reflecting income earned from gaming business, were discovered in
the house and duly seized.

4, A First Information Report under Sections 3 and 4-A were registered
against the revisionist and a charge sheet in the Court of Judicial Magistrate
first class was filed. Learned Magistrate explained particulars of charge to the
revisionist under Section 3 and 4 (5) of the Public Gambling Act, who abjured
the guilt and claimed to be tried. He took the defence to the effect that he had
made a complaint against the police; therefore, the police force of Seoni
forcibly entered his house and took away 12 tolas gold ornaments and Rs. 1.5
lacs in cash and falsely implicated him in this case. The police has shown a
lessor (sic:lesser) amount in seizure memo then (sic:than) the one actually -
seized. He is innocent. He does not indulge in gaming. He and all the family
members are traders and earned their living honestly. The revisionist also
examined three witnesses in defence.

5. After trial, learned Magistrate found the offence under Section 3 and
4 of the Public Gambling Act proved beyond doubt against the revisionist and
imposed a fine of Rs. 1000/- under Section 3 and a fine of Rs. 500/- under
Section 4 of Public Gambling Act and in default of payment of {ine, he was
directed to undergo further period of simple imprisonment of one month and
15 days respectively. In addition thereto, the amount of Rs. 83,830/-
recovered from the revisionist was also forfeited in favour of the State.

6.. The revisionist challenged the judgment dated 5-3-2013 passed by
the learned Magistrate before the Second Additional Sessions Judge, Sioni
(sic:Seoni), Who affirmed conviction under sections 3 and 4 of the Public
Gambling Act, as also the sentence of fine so imposed. The forfeiture of the
seized amount of Rs. 83,830/- was also upheld. ’

7. The judgment passed by the learned Additiona! Judge, has been
challenged in this criminal revision mainly on following grounds:

(a) The p.';lrticulars of offence as explained by learned Magistrate to the
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revisionist were fundamentally defective and misled the revisionist.

(b) Itis not the case of the prosecution that the revisionist was actively engaged
in gambling at the time of raid,

(¢)  There was no one other than the revisionist present in the house at the
time of the raid.

(d)  Noinvestigation with regard to call details of the mobile phone etc.
was made to establish that the seized telephones were actually used for the
purpose of gaming,

(¢) The names and figures on alleged Satta Patti were neither printed nor
published nor any information with regard thereto, was disseminated.

() The independent witness had turned hostile.

(8) The accused had previously instituted a suit for malicious prosecution against
certain officers of police department, therefore they had motive to falsely
implicate the accused.

(h) In aforesaid circumstances no presumption under the act arises.

8. A perusal of the record of the trial Court reveals that independent
witnesses Pramod Tiwari (PW-1) and Ashish Trivedi (PW-2) have turned
hostile and have blandly stated that they are neither acquainted with the accused
nor any such raid was conducted in their presence. They signed the documents
simply because Police had asked them to do so. However, prosecution
witnesses Town Inspector Basant Nayak (PW-3) and Sub Inspector Hitendra
Nath Sharma (PW-4) have supported the prosecution story. The gist of their
evidence is that on receiving information from the informant at 6:10 am on
7.6.2008 Sub-Inspector Hitendra Nath Sharma was sent to Sub-Divisional
Officer, for obtaining search warrant. After receiving search warrant, they
summoned independent witnesses. The witnesses were informed about the
information received from the informant; thereafter, a raid party comprising
‘Town Inspector Basant Nayak and Sub-Inspector Hitendra Nath Sharma,
Head Constable Ramesh Maneshwar and seven other constables and a home
guard was constituted. The raid party surrounded the house of the accused/
applicant. On due search, in second room of the house, gaming slips (Satta
Patti) from articles Al to A5, a mobile phone, a land-line telephone and a
sum of Rs. 83,830/- in cash were found on the bed, which were duly seized.
In addition thereto, several pass books, insurance policies, revenue documents

1)

g
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relating to agricultural land, fixed deposit receipts, Kisan Vikas Patra and
several other documents showing investment of eamings from gaming business,
were discovered in the house and were duly seized. The accused was arrested
and released on bail. First Information Report was recorded and after
investigation, a charge-sheet as aforesaid, was filed in the Court of Judicial
Magistrate First Class. -

0. Learned trial Court explained particulars of offence under Sections
"3, 4 (5)" of the Public Gambling Act, 1867 (hereinafter referred to in this
order, as "the Act"). It may be noted at the out-set that there is no sub-section
(5) to Section 4 of the Act. The first information report was recorded under
Section 3, and 4-A of the Act. The charge-sheet was filed under Section
3 /4 of the Act. :

10.  Sections 3,4 and 4-A of the Public Gambling Act 1867 as applicable
to the State of Madhya Pradesh read as follows:

"3.  Penalty for owning or keeping or having charge of a gaming-
house:- Whoever, being the owner or occupier, or having the use, of any
house, room, tent, enclosure, space, vehicle, vessel or place situate within
the limits to which this Act applies, opens, keeps or uses the same as a
common gaming-house; and

whoever, being the owner or occupier of any such house, room,
* tent, enclosure, space, vehicle, vessel or place as aforesaid, knowingly
or willfully permits the same to be opened, occupied, used or kept by any
other person as a common gaming-house; and

whoever has the care or management of, or in any manner assisis
in conducting the business of any house, room, tent, enclosure, space,
vehicle, vessel or place as aforesaid, opened, occupied, used or kept for
the purpose aforesaid; and

Whoever advances or furnishes money for the purpose of gaming -
with persons frequenting such house, room, tent, enclosure, space, vehicle,
vessel or place, |

shall be punished-;

(a) for the first offence with imprisonment which may extend to
.six months or with fine which may extend to one thousand rupees;
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(6)  forasecond offence with imprisonment which may extend to
one year and, in the absence of special reasons to the contrary to be mentioned
in the judgment of the Court, shall not be less than Jourteen days, either
with or without fine which may extend to two thousand rupees; and

c) for a third or subsequent offence with imprisonment which
may extend to one year and, in the absence of special reasons to the contrary
to be mentioned in the judgment of the Court, shall not be less than Jour
months, together with fine which may extend to two thousand rupees”.

"4. Penalty for being found in gaming-house:- Whoever is Jound in any
such house, room, tent, enclosure, space, vehicle, vessel or place, playing
or gaming with cards, dice, counters, ‘money or other instruments of
gaming or is found there present for the purpose of gaming, whether
playing for any money, wager, stake or otherwise, shall be liable to a fine
not exceeding five hundred rupees, or to imprisonment of either
description, as defined in the Indian Penal Code ( 45 of 1860) for any
term not exceeding four months.”

4A. Punishment for printing or publishing digits, Sfigures, signs, symbols
or pictures relating to Worli Matkas or other form of gaming-- (1)
Whoever prints or publishes in any manner whatsoever any digits or
figures or signs or symbols or pictures or combination of any two or
more of such digits or figures or signs or symbols or pictures relating to
Worli Matka or any other form of gaming under any heading whatsoever
or by adopting any form of device,. or disseminates or attempts to
disseminates or abets dissemination of information relating to such digits
or figures or signs or symbols or pictures or combination of any two or
more of them shall be punishable with imprisonment which may extend
to six months and with fine which may extend to one-thousand rupees.

(2) Where any person is accused of an offence under sub-section (D,

any digits or figures or signs or symbols or pictures or combinations of
any two or more of such digits or figures or symbols or pictures in respect
of which the offence is alleged ro have been committed, shall be presumed
to relate to Worli Matka gaming or some other form of gaming unless the
contrary is proved by accused.

11.  Ithas beenrecorded in the particulars of offence as explained to the
accused/revisionist that the accused performed illegal act by inviting stakes
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for losing or wining money on the figures recorded in gaming slips (Satta
Patti) through mobile phone and telephone. K

12.  As per the prosecution case, hand written slips of paper containing
names of certain persons and figures ( Satta patti), a mobile phone, one land
line telephone and Rs. 83830/- in cash lying on the bed in the house of the
accused, were seized. Out of aforesaid articles, apart from the alleged gaming
slips, no other article can be said to be incriminating in nature by itself. The
amount of Rs. 83,800/-, though large, by itself cannot incriminate the accused
unless it is proved by the prosecution that the amount constituted proceeds of
gaming transactions. ‘

)

13.  Noinvestigation was made with regard to call-details of mobile phone
or land line phone to ascertain whether the persons to whom the accused .
spoke on those phones tallied with the names recorded in one of the gaming
slips (Article A-4). Thus, there is no evidence to suggest that mobile phones
or the land line telephone were used for the purpose of gaming.

14.  Whenthe alleged gaming slips from articles Al to A5, are examined,
it is found that apart from random figures and names like Gopi, Mama, Sheetal,
Prakash etc. and words Auto, cash ("Nakdi"), passbook, passbook number
in digits, "S.B." etc. are mentioned. These figures and words appear to be
unrelated to each other. The alleged gaming slips are hand written, They are
not in printed form. For want of any evidence, they cannot be said to have
been published in any form. Since no investigation with regard to calls made
on mobile phone or land line telephone was made, it cannot be said that the
accused had disseminated, attempted to disseminate or abated dissemination
of any information relating to aforesaid digits or figures'in any manner. Thus
Section 4-A of the Act, would not apply to the present case and the
presumption under Sub Section (2) of Section 4 would also not arise.

15.  Section1of the. Act as applicable to State of Madhya Pradesh, defines
expression "instruments of gaming" as follows:

"The expression "instruments of gaming" includes any article used or
intend to be used as subject or means of gaming, any document used or
intended to be used as a register or record or evidence of any gaming,
the proceeds of any gaming and. any winnings or prizes in money or
otherwise distributed or intended to be distributed in respect of any
gaming."
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16.  Sub Section (2) of Section 1, as applicable in the State of Madhya
Pradesh, defines " common gaming-house' as follows:

"Common gaming house" means

@ in the case of gaming-

(a)  HEx

(b)  ***

(C) * %k

(d)

(e) %k k

63 "on the digits or figures or sigﬁs or symbols or pictures

used in stating the opening, middle or closing digits or
figures or signs or symbols or pictures declared for or in
connection with worli matka gaming or any other form of
gaming. -

(i) . Inthe case of any other form of gaming any house, room,
tent, enclosure, space, vehicle, vessel or any place
whatsoever, in which any instruments of gaming are kept
or used for the profit or gain of the person owning,
occupying, using or keeping such house, room, tent,
enclosure, space, vehicle, vessel, place or instrument or
otherwise howsoever”.

17. It may be noted here that it is not the case of the prosecution that any
person other than the accused was present at the time of raid. Thus, it is not
as if any active gaming or gambling was going on in the house of the accuséd.
The only arguments of the prosecution is that the articles A1 to A5 constituted
"instruments of gaming" as define (sic:defined) in the Act and since these were
found in the house of the accused at the time of the raid, it falls under the
definition of "common gaming house".

18.  Now the question that arises for consideration is, whether random
hand-written figures and a few words on small, stray, slips of paper, as seized
in the present case, without any supporting evidence, can be presumed to be
gaming slips or any record or evidence of gaming or proceeds of gaming? ‘

T
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19. . Inthisregard, the judgmerit rendered by a Co-ordinate Bench of this
Court in the case of Usuf Khan Vs, State of Madhya Pradesh, 2014, Cr.L.J.
2927 may profitably be referred to. The paragraph no. 7 of the judgment
which reads as follows:

"(7) "if the huge sum with some satta slips are recovered from the
applicant then, it was for the investigation officer to prove that those
were satta slips and therefore, he was expected to tell the reason as to
why he found those slips to be satta slips but, in the evidence of
Shivbahadursingh, he submitted that neither he saw anybody playing
with the applicant through satta slips nor he could show those slips were
used for satta purposes”.

20. Likewise, inan old case of Narayan Vs. State, 1955 Cr.L.J. 170 (2)
Madhya Pradesh High Court held that mere making of the assertion that articles
seized are records.of gaming without giving any reason, is not sufficient to
unable the court to draw a presumption against the accused under Section 6;
thus there was no material which could enable the Court to draw the inference
that articles seized were instruments of gaming.

21.  Reverting back to the facts of the case at hand, it may be seen that
neither Inspector Basant Nayak (PW-3) nor Sub- Inspector Hitendra Nath
Sharma (PW-4) have stated in their evidence as to what were the grounds,
which made them believe that articles Al to A5 were gaming slips. They have
simply stated that they found satta slips (A1l to A5) on the bed of accused's
house. In these circumstances, there is no material before the Court to presume
that slips of paper (from A1 to A5) were in fact gaming slips, or records of
gaming or records of proceeds of gaming transaction, shifting the burden on
the accused to prove otherwise. Since, aforesaid articles were not proved to
have been gaming slips or record of gaming or proceeds of gaming, it cannot
be said that any instrument of gaming was seized from the house of the accused.
Consequently, the house of the accused cannot be said to be common gaming
house, wherefrom instruments of gaming were seized.

22.  Inaforesaid view of the matter, neither offence under Section 3 nor
offence under Section 4 nor offence under Section 4-A of the Public Gambling
Act, 1867, is proved against the revisionist/accused. Thus, the Courts below
committed error in law in holding that the prosecution had proved the offence
under Section 3 and 4 of Public Gambling Act against accused/revisionist
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beyond reasonable doubt. Thus, the impugned judgment is not sustainable in
the eyes of law.

23.  Consequently, this criminal revision is allowed. Impugned judgment is
set aside. The conviction of the revisionist/accused under Section 3 and 4 of

-the Public Gambling Act, 1867, and sentence of fine unposed upon him under
aforesaid provisions, is set aside.

24.  The order of forfeiture of amount of Rs. 83,830/- seized from the
possession of the accused/revisionist is also set aside. Since, the revisionist/
accused has claimed aforesaid amount as belonging to him, he is entitled to
receive it back. Consequently, the amount shall be returned to him.

Rews:on allowed.

LL.R. [2016] M.P., 1814
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.Rev. No. 1917/2015 (Jabalpur) decided on 4 February, 2016

DAMODAR SINGH _ ...Applicant
Vs. ‘ :
STATE OF M.P. ...Non-applicant

Evidence Act (1 of 1872), Sections 65 & 66 - Secondary Evidence
- Prosecution filed photo copies of enquiry report and certain other
documents along with charge sheet - Permission was sought to lead
secondary evidence on the ground that the person who had prepared
the enquiry report had kept the original with him and now he has expired
- As prosecution has sought permission to lead secondary evidence on
the ground that original is lost and therefore, the phrase " for any
other reason not arising from his own default or néglect” is not
applicable - Therefore, order granting blanket permission to lead
secondary ¢vidence is set aside - Prosecution shall be free to tender
secondary evidence of relevant documents - Defence shall be free to
take objection as to the relevance or admissibility to each document -
Revision partly allowed. ' (Paras 13 to 17)
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Cases referred:
AIR 2007 SC 1721, 2002 Cr.L.].2367.

Neeraj Singh Chouhan, for the applicant.
S.K. Kashyap, G.A. for the non-applicant/State.

ORDER

C.V, SIRPURKAR, J. :- This criminal revision filed on behalf of the
applicant/accused Damodar Singh is directed against order dated 30.5.2015
passed by the Court of Second Additional Sessions Judge, Sidhi, in Session
Trial No. 25/2014, whereby learned trial Judged (sic:Judge) had allowed the
application filed by the prosecution under Section 65 and 66 of the Evidence
Actread with Section 173(5) of the Code of Criminal Procedure and permitted
taking document numbers 2 to 71 appended to the application along with
attested true copy of the report of technical report on record and allowed
production of secondary evidence.

2. The facts necessary for disposal of this criminal revision may be
summarized as hereunder: An FIR was lodged with the Economic Offences
Wing of the State against the applicant/accused Damodar Singh and 19 other
co-accused persons in the year 1997 for offences committed under Sections
409, 420, 467 and 468 read with Section 120-B of the L.P.C. in the year
1994, in respect of the works executed under Special Work Plan for the
District Sidhi. After investigation, the charge-sheetin the matter was filed in
the year, 2014. The Court of Second Additional Sessions Judge, Sidhi, framed
charges as aforesaid, against the applicant and other co-accused on 24.6.2014.

3. During the course of trial, prosecution moved an application (Annexure
A/l) under Sections 65 and 66 of the Evidence Act and 173 (5) of the Code
of Criminal Procedure for permission to file secondary evidence of the technical
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report and the documents filed therewith in the form of verified true copies, It
was submitted on the basis of a letter written to the District Prosecution Officer,
Sidhi, by the Superintendent of Police, Economic Offences Wing, Rewa,
dated 19.1.2015 (Annexure A/3); that the original inquiry report relating to
the works executed under Special Work Plan for District Sidhi, in the year
1994-95, is not available but only photo copy is available. The original note-
sheet bearing initials of the then Regional Additional Commissioner,
Shri B.P. Singh, on each page, is available in the file. It was further submitted
that it appears that inquiry report was prepared on the basis of the note-sheet.
The original inquiry report was kept by Shri B.P. Singh with himself,
Shri B.P. Singh has retired and has since expired. The death certificate of Shri
B.P. Singh was appended to the letter. Inspite of the best efforts, the
whereabouts of the original inquiry report could not be ascertained. Thus, the
original inquiry report is not traceable and there is no possibility of the report
being traced in near future. In aforesaid circumstances, the application for
permission to adduce secondary evidence was moved.

4. The application was opposed by the accused persons on various
grounds; however, learned trial Judge, after hearing the parties, observed that
verified true copy of the technical report was filed along with the charge-
sheet, It was further observed that by virtue of Section 65 (c) of the Evidence
Act, any secondary evidence is admissible, where the original report is shown
to have been lost; therefore, the application was allowed and the prosecution
was permitted to adduce secondary evidence of aforesaid report and the
documents filed therewith, in the form of verified true copies.

5. The impugned order has been assailed by the learned counsel for the
applicant on the grounds that first information report was lodged in the year,
1997. At that time, the original was very much available. The Investigating
Agency made no attempt to seize the original during investigation. There is no
explanation as to why the original was not seized at that point of time. Thus,
the loss of the original document is attributable to the negligence of the
Investigating Agency. As such, the prosecution is not entitled to adduce the
secondary evidence of the technical report under section 65(c) of the Evidence
Act; thus, learned trial Judge grossly erred in allowing the application.

6. Learned Panel Lawyer for the respondent/State on the other hand,
has supported the impugned order.

Bl
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7. Before adverting to the fact situation in the case, it would be appropriate
to a take look at the relevant provisions of Evidence Act with regard to
admissibility of secondary evidence. The relevant part of Section 65 (c) of
the Evidence Act reads as hereunder:-

63.  Cases in which secondary evidence relating to documents may be

~ given

Secondary evidence may be given of the existence, condition or contents
of a document in the following cases:-

(@)*
(B)*

(¢c)  when the original has been destroyed or lost, or when the party
offering evidence of its contents cannot, for any other reason not arising
from his own default or neglect, produce it in reasonable time;

(@*

(e)*
Ik
(2)*

In cases (a), (c) and (d), any secondary evidence of the contents of the
document is admissible.

8. Section 63 defines secondary evidence. The relevant part is herein
below reproduced: )

"63: Secondary evidence - Secondary evidence means and includes-

{a*

(2)  copies made from the original by mechanical processes which in
themselves ensure the accuracy of the copy and copies compared with
such copies; .

(3)  copies made from or compared with the original;
“ *
(5)

9. Illustration B of Section 63 is relevant to the case at hand and is
reproduced for ready reference.
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"d copy compared with copy of a letter made by a copying machine is
secondary evidence of the contents of the letter, if it is shown that the
copy made by the copying machine was made from the original."

10.  In thisregard it is apposite to take a look at the illustration (b) of
section 136 of the Evidence Act, which reads as follows:

"It is proposed to prove, by a copy, the contents of a document said to be
lost. The fact that the original is lost must be proved by the person
proposing to produce the copy, before the copy is produced.”

11.  The Apex Court in the case of J Yashoda Vs. K. Shobha Rani AIR
2007 8.C. 1721 has held that:

"9. The rule which-is the most universal, namely that the best evidence the

nature of the case will admit shall be produced, decides this objection that

rule only means that, so long as the higher or superior evidence is within

your possession or may be reached by you, you.shall give no inferior proofin

relation to it. Section 65 deals with the proof of the contents of the documents

. tendered in evidence. In order to enable a party to produce secondary evidence

it is necessary for the party to prove existence and execution of the original
document. Under Section 64, documents are to be proved by primary
evidence. Section 65, however permits secondary evidence to be given of
the existence, condition or contents of documents under the circumstances
mentioned. The conditions laid down in the said Section must be fulfilled
before secondary evidence can be admitted. Secondary evidence of the

contents of a document cannot be admitted without non-production of the

original being first accounted for in such a manner as to bring it within one

or other of the cases provided for in the Section.”

12.  The main ground on which the impugned order has been assailed by

applicant/accused Damodar Singh is that the case was registered way backin .

the year 1997. At that time aforesaid B.P.Singh, who was said to be in the
possession of the original inquiry report and the documents appended thereto,
was very much alive but the investigating agency neglected to seize the original
documents from him, resulting in their subsequent loss. Therefore, the
prosecution should not, at this stage, be allowed to adduce secondary evidence.
Aforesaid argument of the applicant is not acceptable.

13.  Acareful reading of section 65(¢) of the Evidence Act reveals that

)



LLR.[2016]M.P. ° Damodar Singh Vs. State of M.P. 1819

only condition that is required to be fulfilled before secondary evidence may
be adduced is that it has to be established that original has been destroyed or
lost. The phrase "for any other reason not arising from his own default or
neglect”, is applicable in the situation where the party offering evidence of the
contents of the original, cannot produce it in reasonable time. In the case at
hand, the prosecution is seeking to adduce secondary evidence on the ground
that original is lost; therefore, the phrase "for any other reason not arising
from his own default or neglect”, is not applicable.

14, However, a perusal of letter dated 09-01-2015 written by
Superintendent of Police, Economic Offences Wing, Rewa, addressed to the
District Prosecution Officer dated 09-01-2015 (Annexure-A/3), on the basis
of which application under sections 65 and 66 of the Evidence Act had been
moved, reveals that it leaves several relevant questions having a bearing on
the permissibility of secondary evidence, unanswered. For example, it is not
clear as to who verified the true copies of the technical report and the
documents filed therewith, which were filed along with the charge-sheet? Under
what circumstances were they verified? Whether at the time of verification
the original documents were available before the verifying authority? Whether
the prosecution would be able to produce the original note-sheet, on the basis
of which the technical report is said to have been prepared, and duly prove
the same?

15. It may be noted that the copies of the aforesaid documents are not
before this Court. Thus, a blanket permission to admit entire body of secondary
evidence, as has been granted by the impugned order, would not be
appropriate and therefore deserves to be set aside. However, the stand of
applicant/accused that at this stage, the Court does not have jurisdiction to
admit any document, other than those filed with the charge-sheet is-not
acceptable.

16.  Inthisregard, judgment rendered by a coordinate bench of this Court
in the case of Raju vs. State of Madhya Pradesh, 2002 Cr.L.J. 2367 may
profitably be-referred to wherein it was held that:

“Under these provisions the learned trial Court had ample power and
discretion to interfere and control conduction of trial properly, effectively
and in manner as prescribed by law. While conducting the trial Court is
not required to sit as a silent spectator or umpiré but to take active part
‘well within the boundaries of law. In the present case so many important
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documents were not got proved though filed along with charge sheet,_so
many important documents as pointed hereinabove, were not filed which
all could be important and relevant for the just decision of a trial, and
the same could be got proved and directed to be produced by trial Court
under S. 165 of Evidence Act and 311 of Cr. P.C."

17.  Inthelight of foregoing discussion, this criminal revision is partly
allowed. The impugned order granting blanket permission to adduce entire .
body of secondary evidence is set aside with the direction that the prosecution
shall be free to tender secondary evidence of aforesaid relevant documents.
The defence shall be free to take objection as to the relevance and/or
admissibility to each document, as and when it is tendered in evidence. On
such objection being taken, the Court shall decide it keeping in view the
principles of law hereinbefore stated.

18.  Withtheaforesaid observations, this criminal revision stands disposed of.
Revision disposed of.

LL.R. [2016] ML.P., 1820
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.Rev. No. 1677/2014 (Jabalpur) decided on 5 February, 2016

SHEIKH MUBARIK ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Sections 376 & 376(2)(n) and Criminal
Procedure Code, 1973 (2 of 1974}, Sections 227 & 228 - Framing of Charge
- Misconception of fact - Accused had sexual intercourse with prosecutrix
on false promise of marriage - Whether the consent was given under
misconception of fact or because of love and passion felt by prosecutrix
for the accused, can be decided only after the trial - Trial Court rightly
framed Charges - Revision dismissed. (Paras 7to 9)
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Cases referred:
AIR 2003 SC 1639, AIR 2013 SC 2071, AIR 1980 SC 52.

Anil Kumar Soni, for the applicant.
A.K..Singh, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This criminal revision is directed against the
order dated 16.07.2014 passed by the Court of Special Judge, Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989,
Narsinhgpur (sic:Narsinghpur), in Special Case No0.46/2014, whereby the
charges under Sections 376, 376 (2) (Dhha) of the IPC and Sections 3 (1-
12) and 3 (2-5) of the Scheduled Castes and the Scheduled Tribes (Prevention
of Atrocities Act) 1989, was framed.

2. The factsnecessary for disposal of this criminal revision may be summarized
as hereunder: Prosecutrix aged about 22 years and belonging to a Scheduled Tribe,
lived in the same neighbourhood as the petitioner/accused Sheikh Mubarik. Aboutan
year before the date of lodging of FIR on 03.04.2014, they fell in love. Accused/
applicant promised to marty the prosecutrix. Thereafter, on the false promise of marriage,
the petitioner has sexual intercourse with the prosecutrix on riumerous occasionsresulting
in pregnancy. About eight days before lodging of FIR, when the prosecutrix was a
monthand ahalf pregnant, the petitioner/accused administered atablet to her, inducing
abortion. At around 4:30 a.m on 03.04,2014, the petitioner/accused called the
prosecutrix to his home and informed her that he is unable to marry her because his
marriage has been fixed at some other place. When the prosecutrix protested that if
the petitioner would not marry to her, she would not leave his house, the petitioner
slapped her. When the petitioner tried to chase the prosecturix away, she consumed
"Dettol" in anger, thereafter, with a view to drive the prosecutrix away, the petitioner -
set the bed, on which the prosecutrix was sitting, afire. Thereafter, the petitioner ran

~ away. Thus the petitioner raped the prosecutrix on several occasions fora penod of
about one year on false promise of marriage.

3. The impugned order has been assailed on the behalf of the petitioner
mainly on the grounds that from the first information report and statements of
the prosecutrix under Section 161 and Section 164 is clear that she is amature
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women and had sexual intercourse on several occasions with the petitioner of
her own free will and accord; therefore, no charge of rape is made out. i

4. Learned Panel Lawyer for the respondent/State on the other hand has
supported the impugned order,

5. The Apex Court.in'the case of Uday Vs. State of Karnataka, AIR
2003 Supreme Court 1639 has essentially held as hereunder:

In a case of this nature two conditions must be fulfilled for the application
of S. 90, I P. C. Firstly, it must be shown that the consent was given
under a misconception of fact. Secondly, it must be proved that the person
who obtained the consent knew, or had reason to believe that the consent -
was given in consequence of such misconception. It, therefore, appears
that the consensus of judicial opinion is in favour of the view that the
consent given by the prosecutrix to sexual intercourse with a person with
whom she is deeply in love on a promise that he would marry her on a
later date, cannot be said to be given under a misconception of fact. A
false promise is not a fact within the meaning of the Code. We are inclined
to agree with this view, but we must add that there is no strait jacket
formula for determining whether consent given by the prosecutrix to
sexual intercourse is voluntary, or whether it is given under a
misconception of fact. In the wltimate analysis, the tests laid down by the )
Courts provide at best guidance to the judicial mind while considering a
question of consent, but the Court must, in each case, consider the evidence
before it and the surrounding circumstances. before reaching a conclusion,
because each case has its own peculiar facts which may have a bearing
on the question whether the consent was voluntary, or was given under a -
misconception of fact. It must also weigh the evidence keeping in view
the fact that the burden is on the prosecution to prove each and every
ingredient of the offence, absence of consent being one of them.

(Empbhasis supplied).

6. Likewise, in the case of Deepak Gulati Vs. State of Haryana, AIR
2013 Supreme Court 2071, the Supreme Court in effect, has held that:

There is a clear distinction between rape and consensual sex and in a case
where there is promise of marriage, the Court must very carefully examine
whether the accused had actually wanted to marry the victim, or had mala
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fide motives, and had made a false promise to this effect only to satisfy his
lust, as the latter falls within the ambit of cheating or deception. There is a
distinction between the mere breach of a promise, and not fulfilling a false
promise. Thus, the Court must examine whether there was made, at an early

' stage a false promise of marriage by the accused; and whether the. consent

involved was given after wholly, understanding the nature and consequences
of sexual indulgence. There may be a case where the prosecutrix agrees (o
have sexual intercourse on account of her love and passion for the accused,
and not solely on account of mis-representation made to her by the accused,
or where an accused on account of circumstances which he could not have
foreseen, or whichwere beyond his control, was unable to marry her, despite

_ having every intention to do so. Such cases must be treated differently. An

accused can be convicted for rape only if the Court reaches a conclusion
that the intention of the accused was mala fide, and that he had clandestine
motives. The "failure to keep a promise made with respect to a future
uncertain date, due to reasons that are not very clear from the evidence
available, does not always amount to misconception of fact. In order to
come within the meaning of the term misconception of fact, the fact must
have an immediate relevance.” S. 90, IPC cannot be called into aid in such
a situation, to pardon the act of a girl in entirety, and fasten criminal liability
on the other, unless the Court is assured of the fact that from the very
beginning, the accused had never really intended to marry her.

7. Thus, the crux of the matter is that firstly it must be shown that the
consent was given under a misconception of fact and secondly it must be
proved that the person who obtained the consent knew or had reason to
believe that the consent was given in consequence of such misconception of
fact. The Court has to examine very carefully, whether the accused had actually
wanted to marry the victim or had mala fide motive and had made a false
promise of marriage only to satisfy his lust. In the latter case, the matter would
fall within the ambit of cheating or deception. There is a distinction between
mere breach of promise solemnly made and non-fulfillment of a false promise.
Unless the Court reaches the conclusion on careful examination of evidence
on record that from the very beginning, accused had never really intended to
marry the prosecutrix, it may be held that the consent was given under
misconception of fact. However, where the consent was accorded not because
of promise of marriage but because of love and passion felt by the prosecutrix
for the accused, it cannot be said to have been accorded on misconception
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8. In both of the aforesaid cases, the acquittal was recorded after careful
appraisal of the evidence on record after full trial. In the present case also, the
facts and circumstances under which the consent was granted, are hazy;
therefore, it would not be appropriate to interfere with the charge because at
this stage even a very strong suspicion founded on material which leads to
presumptive opinion as to the existence of factual ingredients constituting the
offencealleged, may justify the framing of charges against the accused in respect
of commission of the offence (Please see Superintendent and Remembrancer
of Legal Affairs West Bengal Vs. Anil Kumar Bhanja, AIR 1980 Supreme
Court 52},

9. In aforesaid view of the matter, learned trial Court committed no
illegality, irregularity or impropriety in framing the charge against the petitioner/
accused. Thus, no interference in the impugned order in exercise of revisionary
jurisdiction of the High Court is warranted.

10.  Consequently, this criminal revision is dismissed.
Revision dismissed.
L.L.R. [2016] M.P., 1824
MISCELLANEQUS CRIMINAL CASE

Before Mr. Justice S.C. Sharma
M.Cr.C.No. 5390/2010 (Indore) décided on 12 August, 2015

-M.S. DAHIYA ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Quashment of Cognizance of complaint u/S 138 & 142 of Negotiable
Instruments Act - There is no material on record to establish that the
petitioner was employer/officer of the company and has committed any
act or omission or was responsible for conduct of the business of
Company - Petitioner cannot be held liable - Cognizance taken against
him quashed. (Para 12)
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Case referred:
2009,Volume 10 SCC, page 48.

Ronak Choukse, for the applicant.
Aniket Nayak, for the non-applicant/State.
None for the non-applicant No. 2.

(Supplied: Paragraph numbers)

~ ORDER

S.C. SHARMA, J. :- The petitioner before this court who is completely
paralyzed and disabled person suffering from parkinson disease has filed the
present Miscellaneous Criminal Case under Section 482 of Code of Criminal
Procedure for quashment of the order dated 01/06/2001 passed in Criminal
Case No. 801/01 by the Judicial Magistrate First Class, Indore (Case
No. 0/08). ‘

2. The facts of the case reveal that M/s. Gujarat Mercantile Credit
Sahakarita Ltd., a Co-operative Bank has advanced loan to M/s. Cottage
Creations Pvt. Ltd., Mr. Amar Jyoti Bindal and Mr. Diwanchand Bindal were
the Directors of the company and Dr. V.K. Agrawal and M.S. Dahiya were
the guarantors in respect of the loan granted by the society amounting to Rs.
37 lacs.

3. As many as 14 cheques were issued under the signatures of Amar
Jyoti Bindal, Director of M/S. Cottage Creations Pvt. Ltd., and they were
presented for encashment. Some of the cheques were dishonoured. The -
cheques were issued in the year 1998 & 1999 drawn on Central Bank of
India. Thereafter, as cheques were dishonoured a committee was constituted
on behalf of the bank and a meeting took place as stated in the complaint with
Mr. Amar Jyoti Bindal and three persons namely Mr. Nagori, Dr. Akshay
Dubey and Mr. P.X. Dua appearing on behalf of the society.

4. _  ShriA.J. Bindal who is also one of the accused, in the meeting agreed
to pay a part payment of Rs. 1,09,573 and tendered a fresh cheque on
20/03/2001 drawn.on Central Bark of India, Gwalior. The cheque was again
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submitted to the bank by society, however it was returned with a remark
"Insufficient Funds". Thereafter a complaint has been filed under Section

138 & 142 of the Negotiable Instruments Act and the present petitioner has
been implicated as respondent No. 5.

5. The present petitioner is a Chartered Accountant and he was a
guarantor in respect of loan transaction which took place between Gujarat
Mercantile Credit Sahakarita Ltd., and M/s, Cottage Creations Pvt. Ltd., He
was not the Managing Director nor the Director of the company in question
and was not at all remotely related with M/S. Cottage Creations Pvt. Lid., In
fact he is a Chartered Accountant and he was a partner at a relevant point of
time with M/s. Nagori & Dhaiya, which is a firm of Chartered Accounts.

6. This court has carefully gone through the complaint filed by M/s.
Gujarat Mercantile Credit Sahakarita Ltd., It does not contain material to
implicate the present petitioner. He was neither borrower nor has issued any
cheque at any point of time making him liable for action under Section 138 &
142 of the Negotiable Instruments Act.

7. The learned counsel has argued that the Judicial Magistrate, First Class
by passing a two line order has simply stated that he has gone through the
evidence and the evidence makes it clear that a case is made out for proceeding
ahead under Section 138 of Negotiable Instruments Act and he has taken
cognizance of the same. Summons were issued on 01/06/2001. The petitioner
did not receive the summon however, received a warrant on 04/08/2004 and
appeared before the trial court and as he was suffering from Parkinson disease
could not approach this court in time.

8. This court has carefully gone through the entire material on record and
is of the considered opinion that it was not the petitioner, who was a signatory
of the cheque which is the subject matter of dispute nor he has given any
undertaking in respect of the repayment of loan by issuing any cheque nor he
was a member to the meeting which took place between the bank and the
borrowers and therefore, he has been falsely implicated in the complaint.
Section 138 of the Negotiable Instrument Act reads as under:-

[138 Dishonour of cheque for insufficiency, etc., of
funds in the account. —Where any cheque drawn by a person
on an account maintained by him with a banker for payment of
any amount of money to another person from out of that account
for the discharge, in whole or in part, of any debt or other
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liability, is returned by the bank unpaid, either because of the
amount of money standing to the credit of that account is

1827

insufficient to honour the cheque or that it exceeds the amount _

arranged to be paid from that account by an agréement made
with that bank, such person shall be deemed to have committed
an offence and shall, without prejudice to any other provisions
of this Act, be punished with imprisonment for 19 [a term which
may be extended to two years], or with fine which may extend
to twice the amount of the cheque, or with both: Provided that
nothing contained in this section shall apply unless—

(a) the cheque has been presented to the bank within a period
of six months from the date on which it is drawn or within the
period of its validity, whichever is earlier;

(b) the payee or the holder in due course of the cheque, as the
case may be, makes a demand- for the payment of the said
amount of money by giving a notice in writing, to the drawer
of the cheque, 20 [within thirty, days] of the receipt of
information by him from the bank re garcf ing the return of the
cheque as unpaid; and

(c)the drawer of such cheque fails to miake the payment of
the said amount of money to the payee or, as the case may be,
to the holder in due course of the cheque, within fifteen days
of the receipt of the said notice.

In light of the aforesaid statutory provision of law, by no stretch of
imagination, keeping in view the allegations made in the complaint as none of
the cheque was not issued by the present petitioner, he cannot be brought
within the preview of Sections 138 & 142 of the Negotiable Instruments Act.

The Delhi High Court in the case of Hardeep Singh Nagra vs. Stdte in
paragraph 15 is held as under:-

15. In Nitin Kumar and others v. NCT of Delhi through its
Standing Counsel and another, 2010(1) JCC [NI] 9, it was
found that the complainant had generally alleged in the plaint
that the accused had been actively involved in the affairs of
accused No.1. Noticing that there was no allegation in the
complaint that the petitioner was in overall control of the day
to day business of the company nor are there any such factual
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averment from which such a control could be inferred nor there
was any allegation in the complaint that the petitioner was party
to any decision to issue cheque in question or to get it
dishonoured, it was held by this Court that the case could not
be brought within the purview of sub-Section 2 of Section
141 of the Negotiable Instruments Act.

"In the cases before this Court, there is no allegation either in
the complaint or in the affidavit filed by the complainant that
the petitioner Hardeep Singh Nagra was party to a decision to
issue the cheques which, when presented to the bank, were
dishonoured or to get those cheques dishonoured. Admittedly,
none of the cheques was signed by him. There is no averment
in the complaint that the cheques were issued and then
dishonoured with the consent or connivance of the petitioner
or that the same was attributable to any negligence on his part.
Therefore, the case against the petitioner cannot be brought
within the purview of sub-Section (2) of Section 141 of the
Negotiable Instruments Act.

For the reasons given in the preceding paragraphs, I see no
good reason to recall the order dated 21 st January, 2010.
The applications are devoid of any merit and are hereby
dismissed." :

10.  Inlight of the aforesaid judgment as none of the cheques were issued
by the present petitioner and the allegations do not implicate the petitioner, he
can not be brought within the preview of Sections 138 & 142 of the Negotiable
Instruments Act 1881.

11.  The Apex Court in the case of K.X. Ahyja and V.X. Vora and Another
reported in 2009, Volume 10 SCC, Page 48 in paragraph 28 & 29 is held as
under:-

"28. If a mere reproduction of the wording of section
141(1) in the complaint is sufficient to make a person liable to
face prosecution, virtually every officer/employee of a company
without exception could be impleaded as accused by merely
making an averment that at the time when the offence was
committed they were in charge of and were responsible to the
company for the conduct and business of the company. This

)..I
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would mean that if a company had 100 branches and the

cheque issued from one branch was dishonoured, the officers.
of all the 100 branches could be made accused by simply

making an allegation that they were in charge of and were

responsible to the company for the conduct of the business of
the company. That would be absurd and not intended under

the Act. -

29.As the trauma, harassment and hardship of a criminal
proceedings in such cases, may be more serious than the
qultimate punishment, it is not proper to subject all and sundry
to be impleaded as accused in a complaint against a company,
even when the requirements of section 138 read and section
141 of the Act are not fulfilled. "

12.  There is no material on record to establish that the petitioner was
employer / Officer of the Company and has committed any act or omission or
was responsible for the conduct of the business of the company and therefore,
in light of the aforesaid judgment the petitioner can not be held liable and the
petition preferred under Section 482 deserves to be allowed to the extent it
relates to the petitioner.

13.  Resultantly, the petition preferred under Section 482 is allowed and
the order dated 01/06/2001 to the extent cognizance has been taken against
the petitioner is hereby quashed.

Certified copy as per rules.
Application allowed.

LL.R. [2016] M.P., 1829
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 3222/2015 (Indore) decided on 30 September, 2015

NEERAJVERMA ...Applicant
Vs. :
STATE OF M.P. - ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 210
- One case arises on police report under Section 173 Cr.P.C. and other
being complaint under Section 92 of Factories Act, 1948 - Both cases
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should be heard together when death or bodily injury caused to person

not covered under Factories Act - Otherwise, proceedings and
punishment should be under Section 92 of Factories Act. ~ (Para 11)

7. gvs UHHAT WIRGL, 1973 (1974 BT 2) SIW7 210 — U GHIOT
0700 B SRT 173 & iqfa yfemr afdeT ¥ 99qa 2 wd <=7 gEor
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B U -y g9 Wk Ff¥y - avwenn, srfwifdal ud gvsrs,
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 300
- Workers died in factory during work - Offences registered under
Sections 287 & 304 A of IPC - Other case for same incident under
Sections 36, 7(A), 32(B), 31, 73 read with Section 92 of Factories Act,
1948 - Fine of Rs. 1,05,000/- imposed under Factories Act - Held -
Death and bodily injury occurred to ‘workers during course of
employment due to grave omission on the part of Occupier and Manager
- Provisions of Factories Act being special law shall prevail over general
law of IPC - Proceedings under Sections 287 and 304A of IPC quashed
- Petitioners discharged. (Paras 10,12 & 13)
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Cases referred:

Crl.0.P. No. 3749/2007 & M.P. No. 1/2007 decided on 26.09.2008 (Madras’

High Court), 2007(2) JCR 334 Jhr, Cr. M.P. No. 911/2007 decided on
03.09.2009 (High Court of Jharkhand), Cr. Misc. Petition No. 36/2009
decided on 28.02.2009 (High Court of Chhatisgarh), Cr. Petition No.
2408/2014 (Karnataka High Court).

-
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Rajeev Bhatjiwalé, for the applicant.
Mamta Shandilya, for the non-applicant/State.

(Supplied: Paragraph numbers)
ORDER

ALOK VERMA, J. :- This application under Section 482 Cr.P.C. is for
quashment of proceedings in Criminal Case No.10293/2010 pending before
Judicial Magistrate First Class, Indore under Sections 287, 304-A of IRC. -
According to the averments in the application, the petitioner-Neeraj Verma is
Manager of M/s Vindhya Paper Factory, Sanwer Road, Indore. On
11.11.2010, maintenance work in the pulp chamber of the factory was in
progress. Some poisonous gas erupted from the gas chamber, which was
tnhaled by two workers- Lakhan and Manish. They suffered death after haling
(sic:inhaling) the poisonous gas and other two workers went unconscious.
The matter was informed to Police Station-Banganga, District-Indore where
amerg under Section 174 of Cr.P.C. was registered. After merg inquiry, crime
No0.997/2010 was registered by the Police Station under Section 287 and
304-A of IPC. After due investigation, a charge-sheet was filed against the
present petitioner, which was registered as RT No0.10293/2010.

2. The Factory Inspector under Factories Act, 1948 also initiated inquiry
under Section 92 read with section 105 of Factories Act, 1948 (hereinafter
called the 'Act’). The Chief Judicial Magistrate, Indore commenced the trial
in both the cases separately. The case filed on the complaint of the Factory
Inspector was registered as Criminal Case No.27864/2010 under Sections
36, 7(A), 32(B), 31, 73 read with section 92 of the Act. The petitioner was
fined Rs.1,05,000/-. After suffering conviction in case No.27864/2010, the
proceedings in RT No.10293/2010 became infructuous. In view of the
provisions of Section 300 of Cr.P.C:, now the petitioner cannot be punished
twice for the offence based on the same set of facts.

3. This application is filed on the ground that (i) offence under Sections
92 of the Act and 304-A & 287 of IPC ‘are based on the same set of facts,
and therefore, both the cases cannot run simultaneously. (ii) The provisions of
the Act being a special Act would override the provisions of Indian Penal
Code, which is a general law. (iii) Under Section 300 of Cr.P.C., prosecution
of a person in an offence based on the same set of facts is prohibited, and
therefore, once the petitioner is convicted under Section 92 of the Act, the
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proceedings in another case under Section 304-A and 287 of IPC cannot
continue, On these grounds, the present petitioner prays that the proceedings
and case No.10293/2010 be quashed.

4. Learned counsel for the respondent/State opposed the application on
the ground that offence under Sections 304-A, 287 of IPC and Section 92 of
the Act are different offences and both the cases can run together and the
proceedings therein would be hit by the provisions of Section 300 of Cr.P.C.

5. Learned counsel for the petitioner placed reliance on judgement of
Madras High Court in “R. Kannan Vs. State” in Crl. O.P. No.3749/2007
and M.P. No.1/2007 decided on 26.09.2008. In this case, the petitioner was
fined Rs.25,000/- in a proceeding arising out of Section 92 of the Act. The
High Court of Madras observed in Para-6 that the occurrence that taken
place on 09.05.2005 at about 7:30 PM on account of burst of boiler that
was installed in the factory and that was the basis for filing the cases - one
before Chief Judicial Magistrate, Erode and another before the Judicial
Magistrate, Erode. The Court observed that both the cases should have been
trial (sic:tried) together. However, no steps were taken by the respondent for
simultaneous trial of the cases by the Court. Taking the view that after conviction
in sentence imposed in the cases pending before the Chief Judicial Magistrate
under Section 92 of the Act, the proceedings in another case would not be
maintainable because occurrence is one and the same, and hence, proceedings
with the criminal case for the same occurrence amounts to total jeopardy, and
therefore, while allowing the petition, the proceedings pending before the
Judicial Magistrate under Section 304-A IPC were quashed.

6. On this point,  have found two orders of Jharkhand High Court -one
in the case of “Ashwini Kumar Singh and another Vs. State of Jharkhand”
2007 (2) JCR 334 Jhr delivered on 02.12.2006. In this case, workman Mukesh
Singh was directed to handover the hammer to Supervisor. In pursuant to that
- order while he was moving towards the Supervisor, he slipped in the open
metal chamber and as a result of which, he sustained serious burn injuries. He
was immediately shifted to TATA Main Hospital, Jamshedpur where he
succumbed his burn injuries. When he was in hospital, he gave a dying
declaration to the police, on basis of which, a case was registered by the
police under Section 304-A of IPC. The Factory Inspector also conducted
an inquiry under the provisions of the Act and also filed a complaint before the
Court. It was submitted by the counsel for the petitioner that two criminal
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cases based on the same set of facts cannot proceed together and they are hit
by the provisions of Section 300 of Cr.P.C. The Single Bench of J harkhand
High Court observed in para-7 to 9 as under :-

7. Having regard to the facts and circumstances of the
case, I find that the prosecution has not disputed that
the occurrence/accident took place within the factory
premises of Golbana Engineering Department, a factory
defined under Section 2(m)(i) of the Factories Act, 1948.
The Factories Act, 1948 is an enactment meant to provide
protection to the workers from being exploited by the
greedy business establishments and it also provides for
the approvement of working conditions within the factory -
premises as well as the safety measures. For its objective
against exploitation and to regulate the safety provisions,
in the factories penal provisions have been made in the
Factories Act, 1948. The enactment is for the safety and
security of the workers in the hazardous process of the
factory and for such motive and beneficial construction
Act is made self contained. I find from the record that on
the statement of the victim recorded on 28.9.2005
Golmuri (Burma Mines) P.S. Case No. 187/05 was
registered on 1.10.2005 and the FIR was received in the
Court of CJM, Jamshedpur on 5.10.2005 and the police
after investigation submitted charge-sheet on 2.2.2006
and accordingly cognizance of the offence was taken
against the accused persons under Sections 287/288/338
and 304-A, IPC. At the same time, I find that on
information given by the authority of the factory in
respect of the accident which took place in the Tubes
Division of Tata Steel Limited to the Factory Inspector,
Jamshedpur Circle No. 1, Jamshedpur on 26.9.2005 i in
Form No. 17-A, a preliminary enquiry was conducted and
upon being satisfied and finding a prima facie case the
Factory Inspector filed a complaint againgst the occupier
and director of the Tubes Division of Tata Steel Limited
as well as its Manager and the case was numbered as
C/2 No. 5011/05 for the alleged offence under Section
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92 of the Factories Act, 1948 for the alleged
contravention of Sections 32(a) and 33(i) of the Factories
Act.

8. The law is settled in the various decisions that the
special law shall prevail over the general law but both
shall not run concurrently for the same cause of action. I
find that when the complaint case has been instituted vide
C/2 No. 5211/05 under Special law (Factories Act, 1948)
the continuation of the criminal prosecution against the
petitioners for the offence prescribed in the general law
of Indian Penal Code is unsustainable. In both the
statutes viz. under- Section 304-A, Indian Penal Code
(general law) and under Section 92 of the Factories Act,
1948 the sentence prescribed to the convict is similar
but with additional fine to the extent of Rs. One lakh in
the Special Act to the occupier and in this manner the
extent of fine is more severe in special law and both
cannot proceed at a time. The criminal prosecution of
the petitioners, therefore, under Indian Penal Code is
unsustainable.

9. In the facts and circumstances, the criminal
prosecution of the petitioners in G.R. No. 2112/05 arising
out of Golmuri (Burma Mines) P.S. Case No. 187/05
including the order taking cognizance of the offence is
quashed and this petition is allowed. Petition allowed.

7. Subsequently, the same High Court in case of “Ejaj Ahmad Vs. State
of Jharkhand” in Cr.M.P. No.911/2007 delivered a judgment on 03.09.2009.
In this case, the accident took place on 25.11.2005 by explosion in the hot
chamber in the painting shop of the factory. The allegation was that the said
hot chamber was not properly maintained by the management of the factory.
Under the same situation, two cases were registered. The police registered
case under Sections 285, 286, 337, 338, 304-A of IPC and also a case
under Section 92 of the Act. The Court observed in para-11 as under :-

| ) S There is nothing in the Factories Act,
which prescribe punishment for the rash and negligent
act of occupier or manager of the factory which resulted
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into the death of any worker or any other person. Thus,
I find that there is no specific punishment prescribed
under the Factories Act (Special Law) for the rash and
negligent act of the petitioner, which resulted into death

. or bodily injury of any person. Therefore, in my view,
the general law i.e. IPC will apply.

And finally the Court observed in Para-13 as under :-

| K TR «...Moreover section 300 of the Cr.P.C. will
apply for the same offence. As notice above, in the instant
case, the offence under section 92 of the Factories Act
is different from the offences under section 285,286,
337,338 and 304(A) of the IPC. Thus, in my considered
view, section 300 of the Cr.P.C. have no application in
the facts and circumstances of the present case.

8. Thus, the High Court of Jharkhand gave two different views on this
point and held that the offence under Section 304-A of IPC and Section 92
of the Act are two different offences and proceedings can run simultaneously.
This principle laid down by Jharkhand High Court was followed by High
Court of Chhatisgarh in case of “Firoz Alam Vs, State of Chhatisgarh”
passed in Criminal Miscellaneous Petition No.36/2009 delivered on
28.02.2009. The High Court of Chhatisgarh took a view that since no
punishment is prescribed in the Act for rash and negligent act, therefore, the -
provistons of Section 300 of Cr.P.C. and Article 20 (2) of Constitution of
India would not barred simultaneous hearing in two cases. It was further
observed that if in one case, petitioner is convicted then proceeding cannot
continue in another case. Placing reliance in case of “dshwini Kumar Singh
(supra) of Jharkhand High Court”, there is also a Judgment of Karnataka
High Court passed in Criminal Petition N0.2408/2014 titled as “Sri Sridhar
Punachithya and others Vs. State of Karnataka & another”. In this case,
the High Court of Karnataka considered the provisions of Section 300 of :
Cr.P.C. vis-a-vis Section 92 of the Act and Section 304-A of IPC. Also the
principle laid down in case of “Askwini Kumar Singh (supra) of JTharkhand
High Court” was taken into consideration.

Inits final finding, the High Court of Karnataka observed in para-9 of
the order thus ;- :
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9. On reading of the above said provisions, it is clear
that facts of this particular case, for which the accused
has been convicted for the offence under Section 92 of
the Factories Act are exactly the same to the alleged
offences under Section 304-A of IPC. The Court can frame
charges under Section 304-A, but it can only frame on
the basis of the same facts. Therefore, in my opinion
Section 300 of Cr.P.C. is also applicable to the present
facts and circumstances of the case. Once the accused/
petitioner No.4 herein has been convicted for the offences
under Section 92 of the Factories Act, he or any other
person cannot be once again prosecuted for the offences
under Section 304-A of IPC.

9. With due respect to the view taken by High Court of Tharkhand in
case of 'Ejaj Ahmad (Supra)' and High Court of Chhatisgarh in case of 'Firoz
Alam (Supra)', 1 differ from their views that the Act does not provide any
punishment for rash and negligent Act of occupier or manager of the factory.
There are certain occasions when the statutory duties imposed on occupier
and manager of the factory under the Act, are not performed properly, they
are under obligation to provide sufficient safeguards to prevent happening of
any untoward incident. When such safeguards are not provided i.e.on omission
on their part and dereliction of a statutory duties imposed on them by the Act,
such omission results into a death and that is equal to rash and negligent Act,
and accordingly, the word 'Act' used in Section 304-A of IPC may on some
occasions includes omission also, and therefore, when there are such grave
omission on the part of the occupier and manager of the factory in which a
worker under their employment suffers death or grievous bodily injuries then
provisions of Section 92 of the Act are attracted. Based on the same set of
facts, hypothetically, if provisions of Section 92 of the Act are not there, then
provisions of Section 304-A are attracted, and therefore, in my view, the
provisions of Section occupy the same field, so far as an incident in a premises
of the factory is concerned, and therefore, the provisions of Factories Act
being a special law shall prevail over provisions of Indian Penal Code, which
is a general law.

10.  After taking into consideration all the views taken by different High
Courts, in my considered opinion, there can be certain occasions when
provisions of Factories Act under Section 92 do not apply, e.g. death may
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occur or grievous hurt may be caused to a person who came in the premises
of a factory authorised by the management for some other works like repair
of machinery, inspection etc. Another occasion may be thata worker, who is
under employment of the management may suffer such bodily injury or death
when he was performing the act, which was not part of his obligations under
the employment - e.g. on being requested by his fellow-worker, he may be
helping them in performance of an act, which was not assigned to him. Under
these circumstances, may be, provisions of Section 304-A of IPC may apply,
otherwise, when act and bodily injury is caused to a workman while discharging

his obligation under the terms of employment, the provisions of IPC, which
are general law cannot be applied. When such situation arises, two cases
should be trial (sic:tried) together by the same Court and one being a case of
police report filed under Section 173 of Cr.P.C., another being a complaint
filed under Section 92 of the Act, both the cases should be heard together
under the provisions of Section 210 of Cr.P.C. and when it is found that
bodily injury or the death is caused to a person, who is not covered by
provisions of Factories Act, due to negligent act or omission on the part of the
factory management then the provisions of Section 304-A of IPC may be

‘applied, otherwise, proceedmgs and punishment should be under Section 92
ofthe Act.

11.  Reverting back to the present case, there is no dispute that the workers
who suffered death while discharging their obligations under the terms of
employment, they were performing his (sic:their) duties which they were
assigned by the factory management/occupier, and therefore, the petitioners
were convicted under Section 92 of the Act. The proceedings in case filed on
police report under Section 287, 304-A of IPC cannot continue.

12.  Inthis view of the matter, this application is allowed. The proceedings
in RT No.10293/2010 pending before Judicial Magistrate First Class under
Section 287, 304-A of IPC are quashed. The petitioner is discharged from
the offence under Sections 287, 304-A of IPC.

13.  With observations and direction as aforesaid, the matter stands
disposed of.

Certified copy, as per rules.
' Application allowed.
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LL.R. [2016] M.P., 1838
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Jarat Kumar Jain
M.Cr.C. No. 1211/2012 (Indore), decided on 6 January, 2016

VIVEKANAND & ors. ...Applicants
Vs, '
STATE OF M.P. ...Non-applicant

Prevention of Food Adulteration Act (37 of 1954), Section
7(i)(iti) r/w Section 16(i) A (i) - Applicability - Applies only on articles of
food meant for consumption inside the country - Not applicable to articles
meant for export - Petitioner's 100% export oriented Unit situated in
Special Economic Zone - Food Inspector taking samples from unit without
prior approval of Development Commissioner and certainly he is not a
notified officer - Cognizance taken by CJM is without jurisdiction - Order
set aside - Petition allowed. (Paras 11,12 & 14)

T ST FraTeor ST (1954 BT 37), e 7()(iti) wEaf>ar
grer 16(i), ¥ (i) ~ ggicgar — saa S @ HIx SudT g Arerfie @
mﬁ'/mwmﬁeﬁé—ﬁﬁaﬁgmaﬁﬁwuﬁwqﬁ
— AT B 100% Frataga =18, Rty arifs da ¥ Rem @ — @
ﬁﬁwmmmﬁﬁ?lﬁﬂﬁﬁﬁ?ﬁmmﬁmﬁmﬁ
m?vﬁrﬁaamﬁagaﬁhqﬁamrﬁﬁﬁ—wmﬁmamﬁm
Emfﬁmw#maﬁmﬁmﬁm?—mwm—mﬁmﬂﬁvm

Vivek Singh, for the applicants. ‘
Milind Phadke, G.A. for the non-applicant/State.

ORDER

J.K. Jam, J. :- THIS petition under Section 482 of the Code of
Criminal Procedure [ for short “the Code”] has been filed for quashment of
Criminal Case No. 30/2012, pending before Chief Judicial Magistrate (CTM),
Dhar.

2. Brief facts of this case are that petitioner NO.1 is General
Manager(Works) in the petitioner No.2 Company and company has authorized
petitioner No.1 to appear in this case on behalf of the Company. The unit of
petitioner No.2 situated inside the Indore Special Economic Zone at
Pithampur,(Dhar) and the unit is 100% export oriented unit, dealing in
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processing of organic spices for exports. On 20/06/2011 non-applicant Food
Inspector Shri K.S.Solanki entered the premises of petitioner NO.2 and has
taken the samples of two spices namely Chilly powder and organic turmeric
powder from consignment destined for exports. On 19/ 01/2012 petitioners
have received a letter along with the report of Public Analyst that the samples
were adulterated. Thereafter, the Food Inspector has filed a private complaint
against the petitioners which is registered as Criminal Case NO. 30/2012 for
the offence under Section 7(i)(ili) read with Section 16(i) A(i) of the Prevention
of Food Adulteration Act, 1954 (in brief “the Act”) in the Court of Chief

. Judicial Magistrate, Dhar. Chief Judicial Magistrate has taken the cognizance.
© Being aggrieved, the petitioners have filed this petition on various grounds.

3. Learned counsel for the petitioners submits that the petitioner's unit is
situated inside the Indore Special Economic Zone at Pithampur (Dhar) and
the unit is 100% export oriented unit. Thus, it is governed by the Special
Economic Zones Act, 2005( for short “SEZ Act™) and rules made there under.
Government of India Ministry of Finance Department of Revenue Central
Board of Excise and Customs New Delhi issued a circular dated 8th January,
2002 (Annexure P/7) that the PFA Act is not applicable for food meant for
export. The Food Inspector is not notified officer under Section 20 of the
SEZ Act. Hence, he has no jurisdiction for taking sample from such unit.
Therefore, the private complaint filed by the Food Inspector and taking
cognizance by the CIM is without jurisdiction. Hence, the order of taking
cognizance be set-aside.

4. On the other hand learned Government Advocate opposes the prayer
and submits that the development Conimissioner Indore, Special Economic
Zone, granted permission to establish the unit in the Special Economic Zone
vide Letter No. G- 3/SSE/PRQJ/2006-07/167 dated 25/07/2006 under
certain terms and conditions. There is one of the condition that the petitioner
may supply/sell goods or services in domestic tariff area in the terms of the
provisions of SEZ Act, 2005 and rules and order made there under. Since
Development Commissioner permitted to sell and supply goods and services
in domestic tariff area, therefore, the petitioners are required to take license
under PFA Act, 1954 and rules made there under. It is also pointed out that
SEZ units are not exempted from taking license and following the rules there
under. In such circumstances it cannot be held that Food Inspector was not
authorized to take sample as per the provisions of PFA Act, 1954. Thus,
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there is no merit in the petition and it be dismissed.

5. After hearing the learned counsel for the parties I have perused the
record
6. The manufacturing unit of petitioner No.2 company is situated in

Indore, Special Economic Zone. The unit is 100% export oriented unit, to this
effect the petitioners have filed the certificate of Importer Exporter Code
(LEC) Number 420700001 date of issue on 28/08/2007. The question before
this Court is whether the provisions of the PFA Act,1954 are applicable to the
petitioners unit. For this purpose it is useful to refer the relevant portion of
Statement of Objects and Reasons annexed to the PFA (Amendment) bill
1974 which reads as under:-

“Adulteration of food articles is rampant in the country
and has become a grave menace to the health and well being
of the community. Keeping in view the gravity of the problem
and the growing danger that it poses to the health of the nation,
it has become necessary to amend the P.F.A. Act,1954, so as
to plug loopholes and provide for more stringent and effective
measures with a view to curb this menace.”

7. It was the above bill which became the law as the PF.A. (Amendment)
Act 34 of 1976. It is thus evident that the Parliament in enacting the law was
concerned only with the adulteration of food meant for consumption within
the country. It is only proper to point out in this connection that while S. 5 of
the Act prohibits import of adulterated and misbranded food there is no
provision prohibiting export of such food. Sec. 16 provides for penalty on
person who “whether himself or by another person on his behalf, imports into
India or manufactures for sale or stores, sells or distribute any article of food”.
While there is a specific mention about import, there is si gnificant omission of
the word 'export'. This also is an indication to show that the purpose of the
Act is confined to providing unadulterated articles of food to the people of the
country and has no application to commedities meant for export.

8. Now, I would like to refer Objects and Reasons of the Special
Economic Zones, Act 2005 which reads as under :-

“The Government of India had announced a Special Economic
Zone Scheme in April, 2000 with a view to provide an internationally

&
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competitive environment for exports. The objectives of Special
Economic Zones include making available goods and services free of
taxes and duties supported by integrated infrastructure for export
production, expeditious and single window approval mechanism and a
package of incentives to attract foreign and domestic investments for
promoting export-led growth,” -

9. There are quality control provisions enacted in Section 20,21,22 of
the SEZ Act,2005. For ready reference these Sections are as under:

“20. Agency to inspect.—Notwithstanding anything
contained in any other law for the time being in force, the
" Central Government may, by notification, specify any officer
or agency to carry out surveys or inspections for securing of
compliance with the provisions of any Central Act by a
Developer or an entrepreneur, as the case may be, and such
officer or agency shall submit verification and compliance
reports, in such manner and within such time as may be
specified in the said notification.

21. Single enforcement officer or agency for notified
offences.—

(1) The Central Government may, by notification, specify any
act or omission made punishable under any Central Act, as
notified offence for the purposes of this Act.

(2) The Central Government may, by general or special order,
authorise any officer or agency to be the enforcement officer
or agency in respect of any notified offence or offences
committed in a Special Economic Zone.

(3) Every officer or agency authorised under subsection (2)
shall have all the corresponding powers of investigation,
inspection, search or seizure as is provided under the relevant
Central Act in respect of the notified offences.

22. Investigation, inspection and search or seizure.—The
agency or officer, specified under section 20 or section 21,
may, with prior intimation fo the Development Commissioner
concerned, carry out the investigation, inspection and search
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or seizure in the Special Economic Zone or in a Unit if such
agency or officer has reasons to believe (reasons to be
recorded in writing) that a notified offence has been committed
or is likely to be committed in the Special Economic Zone:
Provided that no investigation, inspection and search or seizure
shall be carried out in a Special Economic Zone by any agency
or officer other than those referred to in sub-section (2) or
subsection (3) of section 21 without prior approval of the

* Development Commissioner concerned: Provided further that
any officer or agency, if so authorised by the Central
Government, may carry out the investigation, inspection and
search or seizure in the Special Economic Zone or Unit without
prior intimation or approval of the Development
Commissioner.”

10.  Central Govt. while exercising the power under Section 1(3) of SEZ
- Act, 2005, appointed the date 13/01/2010 on which the Sections 20,21 and
22 of the said Act came into force. Central Govt. has also notified that the Act
- or omission made punishable under the foreign trade (Development and
Regulation) Act, 1992 as notified offences for the purpose of SEZ Act, 2005
and authorized the Development Commissioner of the jurisdictional Special
Economic Zone to be enforcement Officer in respect of the notified offences
committed in a Special Economic Zone.

11. Section 22 of the SEZ Act provided that no investigation, inspection
and search or seizure carried out in a Special Economic Zone by any agency
or officer other than those referred to in sub-section (2) or sub-section (3) of
Section 21 without prior approval of the Development Commissioner
concerned: : '

In the present case Food Inspector K..S.Solanki has taken the sample
without prior approval of the concerned Development Commissioner and
certainly he is not notified officer to carry out search or inspection. For securing
the compliance of provision of any Central Act it is also relevant to mention
that Section 51 of the SEZ Act provides that the provisions of this Act shall
have effect notwithstanding anything inconsistent herewith contained in any
other Iaw for the time being in force or in any instrument having effect by
virtue of any law other than this Act. .

IF Q)



LL.R.[2016]M.P. Hargovind Bhargava Vs. State of MP. 1843

12, The provisions of P.F.A. Act applies only to articles of food meant
for consumption inside the country and as such no application to articles of

~ food meant for export. In the present case, petitioner's unit is situated in Special

Economic Zone and petitioner's unit is 100% export oriented unit. Thus, the
provisions of PFA Act are not applicable to the petitioner's unit.

13. The development Commissioner Indore, Special Economic Zone,
granted permission to establish the unit in the Special Economic Zone vide
Letter No. G-3/SSE/PR0OJ/2006-07/167 dated 25/07/2006. Prosecution has
not filed any document to the effect that the petitioner's unit is manufacturing
good or services for domestic tariff area. There is no case of the complainant
that the chilly powder and organic turmeric powder were meant for local sell
or sell inside the country, :

14.  Insuch asituation, ] am of the view that the provisions of PFA Act
shall not be applicable to the petitioners unit, situated inside the Special
Economic Zone. Thus, the Food Inspector has no authority to take the sample
from petitioners unit which is 100% export oriented unit. Therefore, taking
samples from the petitioner's unit and taking cognizance by the CIM is without
jurisdiction.

15.  Thus, the petition is hereby allowed and the order of taking the
cognizance by the CIM in Criminal Case No. 30/2012 (State of M.P. through
K.8.Solanki Food Inspector Vs. Vivekanand) is set-aside.

Copy of the order be sent to CIM Dhar for compli'cince.

dpplication allowed.

LL.R. [2016] M.P., 1843
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Gupta
M.Cr.C. No. 9024/2015 (Gwalior) decided on 12 April, 2016

HARGOVIND BHARGAVA & anr. ...Applicants
Vs.
STATE OF M.P. & anr. ' ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 482
- Petition against order of Subordinaté Court dismissed as withdrawn
with liberty to raise objections at proper stage - Effect thereof -
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- Whether points can be reagitated afresh before Subordinate Court in
the garb of such liberty - Held - No - In the petition filed by applicants
against the said order, liberty granted by the High Court was
misunderstood - No court can give liberty to agitate the points afresh
before the lowest court all over again which are already considered
and decided by the superior Court - Power under Section 482 Cr.P.C.
" vested in the High Court cannot be delegated by the grant of liberty -
Liberty can be granted within the permissible limit of provisions of
various laws that are in force for the time being. (Paras 5,6 & 7)

7. §vS FiHar wiedr, 1973 (1974 T 2), &I 482 — ARy
[ARTA @ ARY B frwg gvga gifue, Sfaa w9 W) aey wem @)
AT & 91, 09 fod o 9 'l #91 E — 9@ TAd — 741 99
waAdl B A & IR Aay ¢ 9He S99 figet w1 AR 9
O 3o 9ot ol 9ad ¥ — FffeiRa - 9 — smTeTr )T Saw
IRy 3 freg NI TfusT ' ST AT R USH B ¥ wWaAd
$i Toa A ¥ faar Tar — H1d M AT FefR e $ e O
Td AR @ 99 fagal w v So 9 wadwar u9e T e uadn, R
fr qd ¥ &) e =mare gt faar ¥ faa soax faffyag fear o gt
gl — e ufrar Wit @ art 482 @ Fasla 9= <raTew ¥ fafyw wiw
® WAAdT UIH DD GG T fFar o wedr. — aoed g9
ﬁﬁaﬁfﬁmﬁmsﬁaﬁﬂﬁu?ﬁmﬁtﬂmﬂmmumaﬁm
! B

B. Criminal Procedure Code, 1973 (2 of 1974), Section 36 -

Whether supervision report under Section 36 of Cr.RC. is a part of
investigation - Held - If investigation is done by the Investigation
Officer having power of investigation and if any superior officer gives
supervision report under Section 36 of Cr.P.C., then it cannot be
considered as a part of investigation. (Para 24)

A TUe ghEar @fedr, 1973 (1974 &7 2), €167 36 — T TG -

gidar Gfaar &t anr 36 & Javad FYIGer TR, I & vFH HIT
g — afufyeiRa — afe 9o o1 9 sfed Y1 99T Ao &t
FAYY AT 7 qAT FIY IR AfreE Tve yfrar Gfear @ GRT 36 B
Fada yHderor yfaded qar 8, 99 99 ALYV T AT BT T AT AT
qHar 2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 167(2}

Y
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- Duty of Investigation Officer/Agency - Held - It is not permissible for
the Investigation Officer to keep the investigation pending for some
accused and to file charge-sheet against the arrested accused to defeat
the provisions of Section 167(2) of Cr.P.C. so that bail should not be granted
to the arrested accused due to incomplete investigation - Further held -
Investigation Agency is empowered under Section 173(8) of Cr.P.C. to
further investigate the matter after filing of charge-sheet but not to re-
investigate or re-open the matter. (Paras 13, 14,15 & 18)

T TUS UHHAT Giedl, 1973 (1974 &7 2), &IV 167(2) — I=a90r
I/ AfrEver &7 Fde — afififRa — <o afe™ wt aF aEta
& gt 5 a8 <ve wfimar Wiear 9 uRT 167(2) B SudEl @i favd @
o1 gfte ¥ feft afga #71 ey g @ R firvar fe ¢ afga
2T AR v TR oX B, e fwar fae 1o afiga sl sy
P R WY A fra wy — 3 gs A afifeiRa - asdwr sifewr &t
gve yitrar dfear @) arr 173(8) & siwsia aret A afar o g w77
P 9T AT AT B @ Al I @ WY A B I I S
W S YT TR B Al e 2 '

" D. Criminal Procedure Code, 1973 (2 of 1974), Section 173 -
Charge sheet and Supplementary Charge-sheet explained - The final report
filed under Section 173(2) of Cr.P.C. is known as charge-sheet - Provisions
of Section 173(8) of Cr.P.C. gives residuary power to the Investigation
Officer that if after filing of charge-sheet, any extra material is found in
the case then the additional report can be filed which is generally known
as supplementary charge-sheet - Held- Report under Section 173(2) of
Cr.P.C. shall be filed after complete investigation of the case and not of a
particular accused - After due investigation it is the right of the police to
declare some of the accused persons as absconding or at the time of filing
of charge-sheet, he may file a report under Section 169 of Cr.P.C, against
some of the accused persons with the opinion that no offence is made out
against them. (Paras 12,17 & 20)

. JUs UfEHar wiear, 1973 (1974 @7 2) &GRT 173 — FHGT
T U9 Y% JIATT 97 ¥ agrear — |ve wipar 9fgdr @) ey 173(2) @
Favfa wvgd Afw sfdes &t aftrtyr 73 3 w9 § @ sar @ — |vs
gfipar Hfear @Y a=7 173(8) & Sugwy I Ffera™ & Fe @l
wiftRt 9™ oxd ¥ 1% A ARG v 9Rga -9 @ uTEn avd 9 sy
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afaRea o fraar @ a9 sfafYew wf@es vega e o w@ar @ R
T (R AR =9 @ w9 #§ 9 war 8 - -afafaafRa— gus
gipar Afear &1 arT 173(2) @ Favia ghds faf o aftgea fagiv <
forg wega 7 far wTav srdwor of 19 @ uraw ugd fear =T anfey
— HE, FEYT © 9eEN, (faw B aw afer @ fF aw el &

QA EP F BIR GG FT Fgar ARRIT 1T UG HII 9T 98 |09

URHET WTeaT B ORT 169 @ AT B AT B WIH A TH W B
w1 IR uega w v e fawg oI awwre € T9ar 2

E. Criminal Procedure Code, 1973 (2 0of 1974), Section 209
- Committal explained - It is the case which is committed to the Court
of Sessions and not the accused. (Para15)

g JUF U7 IROL 1973 (1974 @7 2}, SINT 209 — SUrgor 3}
Zregr — fed) 9md & 99 ~arad w6t Sunida fear o @ 9 6

afga &1 |

E Criminal Practice - Power and duty of Magistrate in case
a part charge-sheet is submitted before it or a final report is filed - The
Magistrate neither can accept a part charge-sheet after a partial
investigation nor can permit any police officer to re-investigate the
matter for few accused persons - Held - It is the duty of the Magistrate
while considering the final closure report to hear the complainant and
he could examine the complainant to record his objections on the
closure report. ' (Paras 19 & 22)

7 s ggfo — TveIfra) © W9 WIfe ARIT 9 Jar
ftm sftdes oo fvd W= &) e § wwel wiw w9 oda —
ToSTRGT 9 @ s aAww & ggag wvgd ¢ 10 wifre sy o=
# PR H GFAl 8 qT T @ gfaw aftrerdt w ame § |
HFRGFRETOT & AW A G FRYT B FLAfT |« wpar & — atfrEifa —
g qUSTRGNT o1 oded ¢ % 98 ey wwgsr gfRRes «w fRar sw@

T aRaEt B YA qOT 37 e gRded W IREd @ a@w @l

afafafeg #3238 suer whaw ff v gear 2

G Words & Phrases - Investigation when complete -
Investigation would be complete if the Investigation Officer would be in a
position to opine that crime was found committed and hence, charge-sheet
is filed with the final conclusion of the Investigation Officer. (Para 18)

i
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B e UF JIaarer — 999 9 Yo gar € — a9 aq v
BT € o4 Aa9eT AR 9% #u 39 @ fRufa & 8 fo sve afa
WWWW%HWWMWH@W&Wa%aﬁw
e & wrer uwga fear @mar 2
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Rajendra Singh Yadav, for the non-applicant No. 2.

ORDER

N.K. GUPTAI J. :- The applicants have preferred the present petition
~ under Section 482 of the Code of Criminal Procedure, 1973 against the order
dated 18-08-2015 passed by the First Additional Sessions Judge, Dabra
District Gwalior in Criminal Revision No.386/2014 whereby the order dated
01-11-2013 passed in Criminal Case No.805/2012 was confirmed by which
the Magisterial Court has taken cognizance against the soplicants of the offence
under Sections 147, 148, 323, 325, 307 and 302 re. * with Section 149 of
IPC.

2. Facts of the case in short are that a named FIR was lodged against
the applicants relating to the aforesaid offences. The charge-sheet was filed
against other accused but investigation of the applicants was kept pending by
the Investigation Officer under Section 173 (8) of Cr.P.C. However, the
magisterial Court issued the warrants against the applicants then they preferred
a petition under Section 482 of Cr.P.C. registered as M.Cr.C.No.6940/2012
in which the Single Bench of this Court vide order dated 03-10-2012 cancelled
the order relating to issuance of warrant. The respondent No.2 thereafter
preferred a petition under Section 482 of Cr.P.C. registered as
M.Cr.C.No.3111/2013 in which vide order dated 26-04-2013 it was directed
that fair investigation be done against tke ~pplicants and to file final report
within 3 months. The review petition was also filed against that order and the
same was dismissed on 15-05-2013. During pendency of various petitions,
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the Single Bench of this Court had stayed filing of charge-sheet against the
applicants and therefore, the charge-sheet -was filed against other accused
persons, except the applicants. Again the prosecution has filed the report under
Section 173(2) and 173(8) of Cr.P.C. with the information that no offence
was found constituted against the applicants. However, the Magistrate vide
order dated 01-11-2013 took cognizance of the offence against the applicants
under Section 190 of Cr.P.C. The Criminal Revision No.55/2014 against that
order was filed before the revisionary Court which was dismissed on
25-02-2014. Thereafter, a petition under Section 482 of Cr.P.C. was filed
against the order dated 25-02-2014 and that petition bearing
M.Cr.C.No.2089/2014 was dismissed vide order dated 12-09-2014 being
withdrawn; however, the Court has granted the bail to the applicants liberally.
Again the applicants have moved applications before the Magisterial Court
on 22-09-2014 and 27-09-2014 and vide order dated 10-10-2014, the same
were dismissed. Actually the criminal revision No.386/2014 filed by the
applicants before the First Additional Sessions Judge, Dabra was filed against
the order dated 10-10-2014 which was dismissed on 18-08-2015. The
applicants have filed the present petition against the order of the revisionary
Court and prayed to set aside the order dated 01-11-2013 passed by the
Magistrate. The order dated 10-10-2014 is not challenged.

3. [ have heard learned counsel for the parties on admission.

" 4. In the present matter, many questions of law are involved in the case.
It is apparent from the order dated 01-11-2013 that cognizance was taken
by the Court of IMFC, Dabra against the applicants. The revision No.55/2014
was filed against that order which was dismissed vide order dated 25-02-2014
and a petition under Section 482 of Cr.P.C. which was registered as
M.Cr.C.No.2089/2014 was also dismissed on 12-09-2014 being withdrawn
with the liberty that such objections can be raised by the applicants at the
proper stage and hence by the order dated 12-09-2014, the order dated
01-11-2013 has attained finality and it could not be challenged further before
the committal Court by filing the application. The learned counsel of the
applicants has submitted that fresh applications were moved before the
Magisterial Court on 22-09-2014 and 27-09-2014 on the various grounds

" - because liberty was granted by the Single Bench of this Court while passing

the order dated 12-09-2014.

-}

(i
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5.-  Itappears that the liberty as granted in the order dated 12-09-2014
was misunderstood. When the petition under Section 482 of Cr.P.C. was
dismissed being withdrawn which was filed against the order dated 01-11-
2013 then entire controversy relating to the order dated 01-11-2013 came to
an end. No Court can give liberty to agitate the points afresh before the lowest
Court all over again which are already settled by the Court..Also the power
under Section 482 of Cr.P.C. vested in the High Court cannot be delegated
by the grant of llberty The applicants were not entitled to raise the objections
against the order dated 01-11-2013 by filing fresh applications because that
order was challenged in a revision petition which was dismissed. That order
of revisionary court was again challenged in a petition under Section 482 of
Cr.P.C. and that petition was withdrawn which indicates that petition was to
be dismissed after hearing the parties and no flaw was found in the order
dated 01-11-2013, therefore, it was withdrawn, hence the liberty cannot be
granted to re-agitate all the points against the order dated 01-11-2013 passed
by the Magisterial Court before the same lowest Court. It should be clear in
the mind of litigants as well as judges and magistrates that liberty can be
granted within the permissible limit of provisions of various laws that are in
force for the time being. Liberty cannot be given to agitate the same points
before the trial Court which are already considered and decided by the superior
- Court.

6. The liberty which was granted vide order dated 12-09-2014 was only
granted to the effect that the applicants would be free to prove their alibi
before the trial Court at the time of defence evidence and therefore, it was
clearly mentioned that the applicants may raise all the objections at appropriate
stage before the frial Court and the Magisterial Court was not the trial Court,
* therefore, no such liberty was granted so that the applicants could file a fresh
application to re-agitate the objections against the order dated 01-11-2013
which has already attained the finality. Under these circumstances, the
applications filed by the applicants against the order dated 01-11-2013 were
not maintainable in the light of order dated 12-09-2014 passed by this Court
and the order dated 01-11-2013 has attained finality, the application filed by
the applicants were filed without jurisdiction and those could not be entertained
and therefore, if both the Courts below have dismissed the applications against
the order dated 01-11-2013 then the present matter of the applicants should
* be dismissed without hearing it on merits. Filing of those applications before
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the trial Court amounts to contempt of the order dated 12-09-2014 which
cannot be permitted to be done by any Court and therefore, the petition filed
by the applicants is liable to be dismissed without hearing.

7. It is pertinent to note that no power under Section 482 of Cr.P.C. is
available to the Courts below. In this connection para 15 of the judgment
. passed by the Apex Court in case of “Mithabhai Pashabhai Patel Vs. State
of Gujarat”, {(2009) 6 SCC 332} may be perused which is as under:

“The investigating agency and/or a court exercise their
furisdiction conferred on them only in terms of the
provisions of the Code. The courts subordinate to the High
Court even do not have any inherent power under Section
482 of the Code of Criminal Procedure or otherwise.”

It is also be made clear that power under Section 482 of Cr.P.C. cannot be
delegated by the High Court to its subordinate Court. Hence, the Magistrate
while considering the applications dated 22-09-2014 and 27-09-2014 could
not review its own order dated 01-11-2013 when the order dated 01-11-2013
has already attained finality. Both such applications were not maintainable and
the Courts below would have dismissed the same being not maintainable.

8. Since the revisionary Court has passed the order dated 18-08-2015
on merits and dismissed the revision, it would not be ar ~ropriate to dismiss
the petition only because the applications were not maintainable. However, if
the matter is considered on merits then it would be apparent :»at the charge-
sheet was filed before the Magisterial Court against other accused persons
whereas the investigation was reserved against the applicants -Hargovind
Bhargava and Santosh Bhargava under Section 173(8) of Cr.P.C. It is submitted
by learned counsel for the applicants that when the subsequent charge-sheet
was filed under Section 173(8) of Cr.P.C. and the application under Section
319 of Cr.P.C. was pending before the trial Court relating to the applicants
then the Magisterial Court was not competent to pass the order dated
01-11-2013 under Section 173 (8) of Cr.P.C. In support of this contention,
attention of this Court is invited to the judgment passed by the Apex Court in
the case of “Jile Singh Vs. State of Uttar Pradesh and another” {(2012)
3 SCC383}. However, this judgment is related to the procedure relating to
registration of complaint under Section 204 of Cr.P.C. and to exercise the

-y
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power under Section 319 of Cr.P.C. at that stage. In the present matter the
application under Section 319 of Cr.P.C. was pending before the trial Court
and the Magisterial Court (the commitial Court) was not dealing any matter
under the provisions of Section 319 of Cr.P.C. and therefore, the law laid in
the case of Jile Singh (supra) is not applicable in the present case.

9. On the other hand, learned counsel for respbndent No.2 has relied
upon the judgment passed by the Apex Court in the case of “Hardeep Singh
and others Vs. State of Punjab and others” {(2014) 2 SCC (Cri) 86},
however, this judgment is related with the provisions of Section 319 of Cr.P.C.
whereas it is not a case relating to the provisions of Section 319 of Cr.P.C.
and the application of respondent No.2 under Section 319 of Cr.P.C. was
pending before the trial Court and therefore, the law laid in the case of Hardeep
Singh and others (supra) cannot be applied in the present case because the
present petition is not filed against the order of trial Court under Section 319
of Cr.P.C.

10.  Thelearned counsel for the applicants has also invited the attention of
this Court to the judgment passed by the Apex Court in the case of Jeffrey J.
Diermeier and another Vs. State of West Bengal and another, {(2010) 6
SCC 243} in which the law has been laid for the provisions of Section 482
of Cr.P.C. Itis not held in that judgment that once the order has been challenged
from bottom to the top and the challenge was dismissed thenagain on second
challenge, the petition filed by the applicants should be accepted under Section
482 of Cr.P.C., therefore, the law laid in the case of Jeffrey J. Diermeier
(supra) cannot be applied in the present case.

11.  Thecontention of learned counsel for the applicants is misconceived
that the report under Section 173(8) of Cr.P.C. was filed before the Magisterial
Court who took the cognizance. It is misconception in the mind of some police
officers of the State that they can reserve the investigation of crime for some
accused persons and part chargc -sheet may be filed against remaining accused
persons. In this connection the provisions of Section 173 ( 1) (2)and (8)
may be reproduced as under:;

“173(1) Every investigation under this Chapter shall be
completed without unnecessary delay.

Aok sk ckdok
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173(2) (i) As soon as it is completed, the officer in charge
of the police station shall forward to a Magistrate
empowered 1o take cognizance of the offence on a police
report, a report in the form prescribed by the State
Government, stating-

(a) the names of the parties;
(b) the nature of the information;

(¢)  the names of the persons who appear to be
acquainted with the circumstances of the case;

(d)  whether any offence appears to have been
committed and, if so, by whom;

(e) whether the accused has been arrested;

o) whether he has been released on his bond and, if
so, weather (sic:whether) with or without sureties;

(g)  whether he has been forwarded in custody under
section 170.

(ii) The officer shall also communicate, In such manner
as may be prescribed by the State Government, the action

" taken by him, to the person, if any, by whom the information:

relating to the commission of the offence was first given.

Hkk skdek deokok

Hkzk Rk Hetok

173 (8) Nothing in this section shall be deemed to preclude
further investigation in respect of an offence after a report
under sub- section (2) has been forwarded to the
Magistrate and, where upon such investigation, the officer
in charge of the police station obtains further evidence,
oral or documentary, he shall forward to the Magistrate a
further report or reports regarding such evidence in the
form prescribed; and the provisions of sub-sections (2) to
(6) shall, as far as may be, apply in relation to such report
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or reports as they apply in relation to a report forwarded
under sub- section (2).”

12.  Inthis connection, the provisions of Sections 167 of Cr.P.C. may be
referred which are crystal clear and which relate to limitation that if investigation
is not completed within a particular period after arrest of the accused and no
police report is filed according to the provisions of Section 173(1) and 173(2)
of Cr.P.C. then the arrested accused shall get bail due to that non filing of
charge-sheet. Though there is no specific definition of word “charge-sheet”
but the final police réport filed under Section 173 (2) of Cr.P.C., against the
accused is known as a charge-sheet. The provisions of Section 173(2) of
Cr.P.C. clearly indicates that after completing the investigation, the charge-
sheet should be filed and the provisions of Section 173(8) of Cr.P.C. gives
residuary power to the investigating officer that after filing of the charge-sheet
if any extramaterial is fotind in the case then the additional report under Section
173(8) of Cr.P.C. can be filed which 1s generally known as “supplementary
charge-sheet”.

13.  When the provisions of Section 173(2) and 173(8) of Cr.P.C. simply
empowers to file final report and to file supplementary report then no right is
accrued to the investigating officer to keep the investigation pending against a
particular accused. It is not permissible for the investigating officer to file a
charge-sheet against few accused persons on believing the evidence of some
eye-witnesses or other witnesses by believing them and to keep the:
investigation pending against the other accused persons with the pretext that
the testimony of such witnesses is yet to be examined for remaining accused
persons. The investigating officer cannot be permitted to create any impossible
situation before the Court. If a crime is registered and investigation is started
then it should be completed within a particular span of time.

14.  Theinvestigating officer cannot be permitted to keep the investigation
pending for some accused and to file the charge-sheet against the arrested
accused to defeat the provisions of Section 167(2) of Cr.P.C. so that bail
should not be granted due to incomplete investigation to the persons who
were arrested by the investigating officer. But such procedure is commonly
practiced in our State by a few investigating officers that they keep the
investigation pending for some of the accused as a right in the light of the
provisions of Section 173 (8) of Cr.P.C. However due to such procedure the
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Session Court starts trial against few accused persons and in the meantime
supplementary charge-sheet is filed by adding one or two accused and thereafter
re-trial starts if previous trial is not completed and again a piecemeal charge-
sheet is filed against remaining accused persons resulting in a vetrial or a fresh
trial.Such activities of police creates multiplicity of trial against the accused
persons who were arrested earlier.

15. Inthisconnection the judgment of Apex Court in the case of “Joginder
Singh and another Vs. State of Punjab and another” (1979 Cr.L.J. 333)
may be referred. A little portion of para 6 and 8 of that judgment is reproduced
as under:

I/ It will be noticed that both under Section
193 ard .. 209 the commitment is of 'the case' and not of
'the accused' whereas under the equivalent provision of
the o’d Code viz. 5. 193(1) and Section 207 A it was 'the
accused’ who was committed and not 'the case’.

8. Irwill thus appear clear that under S.193 read with S.209
the code when a case is committed to the court of session
in respect of an offence the court of session takes
cognizance of the offence and not of the accused.......... "

The legal position is thus clear from the judgment that the case is
committed to the Court of Session and accused are not committed to the
Court of Session and also that investigating agency is empowered under
Section 173 (8) of Cr.P.C. to further investigate the matter after filing of the
charge-sheet but not to re-investigate the matter.

16.  Similarly the judgment passed by the Apex Court in the case of “X.
Chandrasekhar Vs. State of Kerala and others”, {(1998) 5 SCC 223},
little portion of para 24 may be referred which is as under:

“From a plain reading of the above Section it is evident
that even after submission of police report under sub-
section (2) on completion of investigation, the police has
a right of “further” investigation under sub-section (8)

LR

but not "fresh investigation” or “re-investigation”.

Similarly in the case of “Vinay Tyagi Vs. Irshad Ali alias Deepak

g
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and others” {(2013) 5 SCC 762} it is held that power to order/direct “re-
investigation” or “de novo” investigation falls in the domain of higher Courts
that too in exceptional cases. Similarly in the case of Mithabhai (supra), the
Apex Court has quoted para 7 of the judgment passed by the Apex Court in
the case of “Ramachandran Vs. R. Udhayakumar”, {(2008) 5 SCC 413}
a small portion of para 13 of that Judgment passed in Mithabhai's case (sipra)

- is reproduced as under:;

“It is, however, beyond any cavil that “further
investigation” and “re-investigation” stand on different
footing. It may be that in a given situation a superior court

in exercise of its constitutional power, namely under
Articles 226 and 32 of the Constitution of India could direct

a “State” to get an offence investigated and/or further
investigated by a different agency. Direction of a
reinvestigation, however, being forbidden in law, no -
superior court would ordinarily issue such a direction.”

17.  Similarly para 7 of the judgment passed in the case of Ramachandran
(supra) may be reproduced as under:

"7. At this juncture it would be necessary to take note of
Section 173 of the Code. From a plain reading of the above
section it is evident that even after completion of
investigation under sub-section (2) of Section 173 of the
Code, the police has right to further investigate under sub-
section (8), but not fresh investigation or reinvestigation.”

In the light of the judgment passed by the Apex Court in case of K.
Chandrasekhar (supra) it is held that report under Section 173(2) of Cr.P.C.
shall be filed when investigation is complete. Hence, when charge-sheet is
filed then it should be after the complete investigation of the case and not of a
particular accused. In case of Joginder Singh (supra) it is held thatitisa
case that is committed to the court of Session and not the accused. If ¢i arge
sheet is filed for few accused and investigation is reserved for few other accused
then it is not a complete charge sheet of a case but it would be a part charge-
sheet of the case and in that case, entire case cannot be committed to the
court of Sessions. Hence, such part chargesheet can not be filed unider Section
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173(2) of Cr.P.C. by keeping the right of investigation reserved against
remaining accused. Charge-sheet filed under Section 173(2) of Ct.P.C. can
be filed when investigation of entire case is complete.

18.  Investigation would be complete if the investigation officer would be
in a position to opine that crime was found committed and hence charge sheet
is filed with the final conclusion of the investigation officer. A clear distinction
needs to be drawn amongst power under Section 173(8) of Cr.P.C. for further
investigation, which would not result in subsequent reinvestigation. An
investigation officer cannot be allowed to reinvestigate his own conclusions.
As held by the Apex Court in cases of Mithabhai (supra), Vinay Tyagi (supra),
" Ramchandran (supra) and K. Chandrasekhar (supra) that under the power
of Section 173(8) of Cr.P.C. only further investigation can be done by the
investigation officer though the investigation agency is changed, but re-
investigation or “de novo” investigation cannot be done. Hence when
chargesheet is filed, the investigation officer has no right to reserve the
investigation for few accused under Section 173(8) of Cr.P.C. because he is
not permitted under that provision to reopen the case or reinvestigate the
matter.

19.  The learned counsel for the State has submitted that in the present
case such right of reinvestigation was reserved with the permission of the
Magistrate at the time of filing of the chargesheet. Such contention cannot be
accepted. The investigation officer cannot reserve any right of reinvestigation
either on his own or the magistrate is competent to give such permission. In
case of Ramchandra (supra) it is held by the Apex Court that police has a
right of further investigation under Section 173(8) of Cr.P.C., but does not
have any right of fresh investigation or reinvestigation. In case of Vinay Tyagi
(supra), Mithabhai (supra) and Ramchandran (supra) it is made clear by the
Supreme Court that permission to reinvestigate the matter falls under the domain
of superior courts and that too in exceptional cases. Such superior courts can
¢xercise their power under Article 32 or 226 of Constitution of India to
change the investigation agency and there also reinvestigation is not considered
lawful and the superior court would not ordinarily issue such a direction. Hence,
the Magistrate neither can accept a part charge-sheet after a partial investigation
nor can permit any police officer to reinvestigate the matter for few accused
persons, Hence, at the time of {iling of the chargesheet investigation should

L.
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be complete of the entire case. Neither any investigation officer can reserve
any part investigation (reinvestigation) for any accused at the time of filing of
the charge-sheet under Section 173(8) of Cr.P.C. nor the Magistrate can give
such permission by accepting the part charge-sheet, when investigation of the
case is incomplete.

20.  Asdiscussed above the provisions of Section 173 (8) of Cr.P.C. does
not give any right to the investigating officer to keep the investigation pending
against few accused personis. It is for him to complete the investigation of the
case within a period prescribed under S. 167 of Cr.P.C. and if he wants to
ensure as to whether any offence is made out against any person or not then
such conclusion should be obtained prior to filing of charge-sheet against any
of the accused persons. After due investigation, it is a right of the police to
declare some of the accused persons as absconding or at the time of filing of
charge-sheet he may file the report under Section 169 of Cr.P.C. against
some of the accused persons with the opinion that no offence is made out
against them but the police has no right to reserve the investigation against
few accused persons under the residuary provisions of Section 173(8) of
Cr.P.C. either to give advantage to a particular accused person or otherwise.
If such procedure is not followed then the Magistrate can refuse to take
cognizance of the case because the investigation is incomplete and arrested
person can be released on bail under Section 167(2) of Cr.P.C.

21.  Ifsuchaposition of law is applied in the present case then though the
investigating officer has reserved the investigation against the applicants because
of stay granted by this Court but charge-sheet was to be filed against the
applicants for the first time and therefore, that was not the charge-sheet under
Section 173(8) of Cr.P.C. but it was a report under Section 169 of Cr.P.C.
and Magistrate was competent to take cognizance against the applicants under
Section 190 of Cr.P.C. Hence, in the light of aforesaid discussions, if the
concerned Magistrate took cognizance vide order dated 01-11-2013 then it
cannot be said that he had no power to take cognizance against the applicants
when the report was filed under Section 173(8) of Cr.P.C. or the application
under Section 319 of Cr.P.C. was pending before the trial Court.

22, Learned counsel for the applicants has submitted that under Section
169 of Cr.P.C. ifthe final report is filed then there is no right with the Magistrate
to examine the witnesses along with complainant, Hence, the order dated
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01-11-2013 passed by the Magistrate was beyond the jurisdiction because
he did not follow the prescribed procedure. However, the contention advanced
by learned counsel for the applicants cannot be accepted on this technical
ground. It is the duty of the Magistrate while considering the final closure

report to hear the complainant and he could examine the complainant to record °

his objections on the closure report . It is true that the Magistrate also examined
a witness Vinod other than the complainant but if the Magistrate could have
passed the order on the basis of evidence recorded by him while considering
the closure report of police then the cognizance taken by the Magistrate was
illegal. '

23.  Ifthe factual position of the case is considered then there was a named
FIR against the applicants and closure report was only filed on the ground of
alibi. Ifzlihi was not strong then by a named FIR and the evidence given by
various witness~< .. der Section 161 of Cr.P.C., the Magisterial Court should
not have discussed the testimony of the witness and it was competent to take
cognizance in the case, if alibi was fishy and it was not shown conclusively
that presence of the applicants was not possible at the spot, at the time of
incident. If the order dated 01-11-2013 passed by the Magistrate is perused
then he has considered other documents of the charge-sheet filed against other
accused persons which were available in the case diary and he took cognizance
on the basis of evidence given under Section 161 of Cr.P.C. of various
witnesses and if he recorded the evidence of Vinod in addition to the plea of
complainant -Prakash Chaud then it makes no difference. Such recording of
evidence of Vinod shall not vitiate the merit of the order dated 01-11-2013.
The Magistrate has quoted the judgment passed by the Apex Court in the
case of “Rajendra Singh Vs. State of U.P. and others” {(2007) Cr.L.J.
4281} in which it is held that the plea of alibi has to be proved against the
accused and by that plea the statement of various witnesses recorded under
Section 161 of Cr.P.C. cannot be discarded. The plea of alibi should be proved
by the accused at the stage of defence. Hence, it is apparent from the order
dated 01-11-2013 that the Magistrate took cognizance against the applicants
on the basis of evidence otherwise collected by the Investigating Officer and
statements recorded under Section 161 of Cr.P.C. Hence, if the evidence of
'Vinod was recorded by the Magisterial Court while considering the final closure
report then it makes no adverse effect to the order dated 01-11-2013.

24.  Sofaras order dated 01-11-2013 1s concerned, it depends upon the

i1
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named FIR against the applicants and there are some witnesses who have
stated against the applicants and the plea of alibi was not of conclusive nature.
The applicants have relied upon the report given by the SDO(P), Dabra District
Gwalior and the report given by the Station House Officer, Billowa which
was prepared in the year 2012 while the charge-sheet was filed against
remaining accused persons, however, such report has no value at this stage.
If investigation is to be done by the investigating officer who has power of
investigation and if any superior officer gives supervision report under Section
36 of the Cr.P.C. then it cannot be considered as a part of investigation. In

- this connection, the order passed by the Single Bench of Patna High Courtin

the case of “Manilal Vs. State of Vihar”, {2006 Cr.L.J. 3981} may be
referred. Therefore, if any parallel enquiry is done by the SDO (P) then it
cannot be said to be a part of investigation. According to the evidence of alibi
as shown by the applicants is not so cogent, so that, by that evidence, the
evidence of various witnesses under Section 161 of Cr.P.C. may be discarded.
In this connection the law laid down in the case Rajendra Singh (supra) may
be referred. Hence, the JMFC, Dabra has taken cognizance vide order dated
01-11-2013 according to the evidence available after due investigation and
therefore, it cannot be said that the order dated 01-11-2013 suffers with any
infirmity or illegality.

25.  Onthebasis of aforesaid discussions, there is no reason to invoke the
inherent power of this Court in favour of the applicants. It would be apparent
that the applicants have challenged the order dated 01-11-2013 in a revision
as well as with the pctltlon before this Court and again started re-agitating
that order by filing of application where such procedure could not be adopted. -
A litigant cannot be permitted to agitate a particular objection again and again.
In such circumstances, looking to the conduct of the applicants, present
petition is hereby dismissed at motion stage with imposition of costs of
Rs.5,000/- against the applicants. The costs be deposited before the High
Court Legal Services Committee within a month from the date of this judgment.

26.  Copy ofthe order be sent to the Secretary/Registrar of the High Court
Legal Services Committee for information and directions that if costs is not
deposited by the applicants within the stipulated period then appropriate steps
be initiated against the applicants before the competent Bench.

27.  Copy of the order be sent to the Courts below for information and
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compliance.

28. A copy of the order be sent to the Director General of Police of the
State of Madhya Pradesh so that a proper circular be issued in consequence
of this order. Also one copy of this order be sent to the Registrar General of
this Court, Principal Seat at Jabalpur with a request that it be circulated amongst
all the Magistrates and Judges of the Session Courts in the State for their
guidance.

Order accordingly.
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