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Accommodation Control Act, M.P. (41 of 1961), Section 23-A —
" Revision against order of eviction and to pay arrears of rent— Held —
Under Section 23-A eviction can be sought on the ground of bonafide
requirement — Neither the non-payment of rent nor recovery of rent
can be subjected under Chapter III-A of the Act. [Sunil Smgh Vs Smt.
Meenakshi Nema] . ..2039

RITT fraFer g, 4.4, (1961 &7 41), g7 23—-¢ — fovd &
THAT B I 920 §5@d! @ ARy 3 eg (e — aRfeife—
"R 23-Y $ Jad IRAfds AEWEHAT @ AER W I5Ee 9 o
wodl € — 9 a@f v @ o Al 9 € AR 9 aqefh o aftifam
a?awmlll-qa%awsh?wmmﬁ[ﬁfﬁamgﬁ A1) *fremeht
J1) ..2039

Accommodation Control Act, M.P. (41 of 1961), Sections 23-A
& 23-J — Authority of RCA — Maintainability — Under Chapter I1I-A
of the Act for the purpose of eviction on the ground of bonafide need
RCA is a competent authority — Wrong quoting of provision by itself
would not denude the power of the authority. [Sunil Singh Vs. Smt,
Meenakshi-Nema] . ' ...2039

T FITTT JRTE, TH (1961 T 41), GRIT 230 § 23—6 — 7IST
R giferardt a1 gt — giyofiaar — sttt @ aarg O1-0 @ el
qEfded AETHAT T IR W 4@l & Taoq og Arel fF=s niterh
U@ GE U@ 8 — SuaE BT TAd SKEReT 390 RIS S AfRr & axor
T8 w0 (e R faL ol sfamelt S ...2039

Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b)
Eviction suit — Ground — Bonafide need for non-residential purpose —
Owner — Meaning — Held — The meaning of the term “owner” has to be
understood vis-a-vis a tenant and not absolute ownership and it means
that the owner should be something more than the tenant. [Parauijeet Kaur
Bhambah (Smt.) Vs. Smt. Jasveer Kaur Wadhwa] - - ...2046

YITT AT SfEaE, 4.5, (1961 BT 41), Gy 23—v(dY) — a‘aaa‘i;
@7 77 — I — AR JETA AT Y INAE AaIsaTr — WA —
wd — yffreiRa — o @l F1 af @ feRER @ geEw ¥

-
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meﬂqﬁ?qﬁwﬁﬁﬁgﬂﬁﬁ'vﬁmm{wéﬁ
s feagR @ gam 4 wrll 91 g | Igew sl =iwg
(axareiia @Ix =t (sfordY) fa. s sdik @i areman) ...2046

Accommodation Control Act, M.F. (41 of 1961), Section 23-A(b)
— Eviction suit — Plaintiff widow - Bonafide need for non-residential
purpose —Rent Controlling Authoerity dismissed the application u/S 23-
A(b) of the Act 0f 1961, on the ground that applicant failed to prove the
ownership and bonafide need — Held —~ The ownership in eviction suit
has to be proved vis-i-vis the tenant and not absolute ownership and
no evidence in rebuttal has been adduced by the non-applicant on the
point of bonafide need & even defence of the non-applicant against
eviction has been struck out — Application u/S 23-A(b) of the Act of
1961 allowed — Revision allowed. [Paramjeet Kaur Bhambah (Smt.)
Vs. Smt. Jasveer Kaur Wadhwal] ' ..2046

RJTT FrTaoT SRR, AH. (1961 BT 41), ST 23-§(dY) — Fewaet
&7 g — ) fyuar @ — A% amarily waisH B TRy snavsear —
#1397 Prdae aifererd % afifret 1961 @Y amT 23—¢(M) @ fasfa gwga
AT 39 AR R @R fear & arfesr ao @i @ arafas
TaISar 9ifed a3 A I9wd < — IREiRT - d<ad $ I #
fFydsR @ qoed ¥ @i o1 wifim o s @ 7 & qof @il
Bl U7 IRAfGF ATIGedl & g W aRfssr grr T 4 «ig A
g3gd ¢ @t 7% @ uF 98 9o fo dgwd @ fwg FRftsr o g9@
1w s faar @ — afafra 1961 @Y aRT 23—v(d) F wla
TH(A RS AGY — A& Aoy (WRsfd SN AT () fa. sfiadh
SR S amEan) «..2046

Accommodation Control Act, M.P. (41 of 1961), Section 23-J —
Non-applicant being widow is a landlord within the purview of Section
23-J of the Act — Hence she is entitled under Section 23-J to file suit
on the ground of bonafide requirement. [Sunil Singh Vs. Smft.
Meenakshi Nema] ' ...2039

TJTT T dfefaaw, 44, (1961 &7 41). €RT 23— — IJMAfEdT
& fYear o i 9 a 23— 9 oRfy @ sigefa qem wfas
2 — IO 9% TTER® AGESAl F AqTER W 9§ TG B Bg GRT
23— B Jwld sHeR 7 | (i Riv & sech Heht Sa)  ...2039
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Adverse Possession — Nature and Essentials thereof — Held —
Non-use of property by the owner even for a long time won’t affect his
title — Adverse possession is a hostile possession by clearly asserting
hostile title in denial of title of true owner — Party claiming adverse
possession must prove that his possession is “nec vi, nec clam, nec
precario.” [Sunil Rao Vs. State of M.P.] ...2009"

glage seor — ST Wog Y9 araegaary — afufEiRa — @l
ERT 9Ufed &7 &8 w9 9@ ST 7 {654 o ww H suaT 56 gHifaa
a8 ' — ufde@ Fen. 9% favidh e 2 e g wWw w9 |
fadtet &9 &1 v o g T Wrlt 9§ 39 @1 g fea
wrar € — gfhad TE BT 19T I 9Te USSR B A6 AT AIEq ST
wifey fF S9@T dee 7 @ qOqdD, T @ T AT € v T & i
Fqefia & Fafa 21 (g @ 4. 29, T=) ...2009

Advocates Act, (25 of 1961), Sections 7, 34, 48a & 49 —
Constitution — Article 145 & 226 — Strike — Petitioner expelled from
the membership of Bar Association in the backdrop of defiance of
petitioner to abide by resolution passed by Bar Association to abstain
from Court work—In view of law expounded by Supreme Courtin the
case of Harish Uppal (Ex. Capt.) Vs. Union of India, the decision taken
by Bar Association is non-est in the eyes of law — Petition allowed.
[Banwari Lal Yadav Vs, High Court Bar Association] (DB)...1964

Fferaaar Iferfras (1961 T 25), STNTY 7, 34, 487 T 49 — GIAEgi7
— HIWT 145 T 226 — il — ARTANE Wa gRT WA, =rgrad= o
¥ fva w1 & 99 &1 urad 9 ¥yl 97 IS @ SR, Afrdams
g @) gewdar 8 arht &t Freifaa fear ™ — s8%w Swe (qF @)
freg gfme ofw Sfowr @ ol & temw & Swoaw <ETAE §RT
gfoifee fafr @ asrats A, aftras wo gwo faar w1 favfn fafer &
gfite & gw 2 — wfaer As| (O o9 ARy 3. eEeid IR
Tt Rger) -(DB)...1964

Arbitration and Conciliation Act (26 of 1996), Sections 2(4)(5)
& 9—Applicability — Interim measures — Dispute — Works contract or
concession agreement pertains to the concession or concessional period
given in terms of the concession right or concession area during the
contract period — Provision of Arbitration and Conciliation Act 1996
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apply. [Ashoka Infraways Ltd. Vs. State of M.P.] (DB)...2013

qrEgee R Fiv GaAv ITT (1996 T 26), G 2(4)(5) 7 9 —
ggisyar — galty g9rg — Rare — 1 gfaer s Rama =R, |9fer
safr @ e Rama after seEr Rowa 83 @ gl 3 Iqar
9T B T R se@r Rad) iy @ 99g @ 8 — Amegeent  iv
Yoe Afafras 1996 &1 IuFH @R[ ghaT €1 (@S gAY fa. f. Ay,
W) (DB)...2013

Arbitration and Conciliation Act (26 of 1996), Section 34 — In
the facts of present case, the arbitrator on the basis of meticulous
appreciation of the material evidence on record has assigned reasons
and rejected the claims of the appellant and thus it cannot be said that
the award has been passed in contravention of Section 31 of the Act—
Trial Court has rightly rejected the objections of the appellant to the
award — Appeal dismissed. [K.T. Construction (I} Ltd. (M/s.) Vs. State
of M.P.} . (DB)...2025

FrEeery A QoA AT (1996 BT 26), FIRT 34 — TAAH TBYVT
3 el A, Heger A Afdw R Sudsr WET B YS! YT BT B SER
e v fay & aiv arfleneff @ TEY & adier fFar € 9w 39 ue
e o B o wear fF afafvay @ arT 31 © Sodww A sEE wiRa
frar Tr @ — AR e A s @ ey aflarefl § @aa st
St w9 @ iR fear @ - adle wiRe) (8.4, s (1) fa. (@)
fa. 7.9, wo9) (DB)...2025

Arbitration and Conciliation Act (26 of 1996), Section 34 —
Setting aside of Arbitral award — When not permissible — Held — An’
award passed by the arbitrator which is not contrary to the fundamental
policy of Indian Law, Justice or Morality, contrary to the statute or
patent illegality does not warrant interference of the Trial Court
exercising powers under Section 34 of the Act. [K.T. Construction (I)
Ltd. (M/s.) Vs. State of M.P.] (DB)...2025

W@?‘? GaE AT (1996 BT 26), SINT 34 — HIEGwH
Fars’ &7 Jured [Far T — @4 A9 T8 ¢ — afifaifRa — Aeae
ERT IR ars ot 5 "Ry fafy @ qagqe ARy, < ar oo @

- faog T 2}, @Y o @ fawg & @ aumT uwe ww @ sdw w2,
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ﬁaﬁrﬁmaﬁmuﬁaaﬁawﬁaﬁmumvmﬁ‘gﬂﬁiﬁw
AT $ s@ay 3 Aaegsdar | (3.8 vwwaE () 1 @) f1 =
9. WY) (DB}...2025

Awadesh Pratap Singh Vishwavidyalya Ordinance 16(1) — See —
V‘shwawdyalayaAdhmzyam,M P, 1973, Sectzon37[ShacheendraKumar
Chaturvedi Vs. Awadesh Pratap Singh Vishwavidhyalya] 1925

Fgser varg Rie Reafyereas aa@e 16(1) — ?@ — ReafFenay
sfafam, 79, 1973, arer 37 (A gAR agd ) f4 a@gy waw e
foeafaeme) 1923

Awadesh Pratap Singh Vishwavidyalya Ordinance 1 6(1 )(2) —
Cancellation of marksheets — Opportunity of hearing — Notice was
issued to petitioner for submitting original marksheets but he took a
plea that entire record has washed away in flood — No attempt on the
part of petitioner to obtain duplicate marksheet — No more opportunity
is required to be given — Principle of Natural Justice cannot be put in
straight jacket formula. [Shacheendra Kumar Chaturvedi Vs. Awadesh
Pratap Singh Vishwavidhyalya] ...1925

HTET TATT R fAvafIenay JeaRy 16(1)(z) — Fwqfrat a1
e [&91 ST — G9rF BT J9ev — qA Aoy uvgad R Wt 2g
ardt e s R mar o, Wy SeR Wl aftee T ¥ Tw 9
BT AR, foar — g 9 sgfaft g ova eq ar 7 ek | i -
varg T fear AT — o9 v s R @ andfera ad @ - urefre
g % fugia o foeh fifYag g2 ¥ 1 var o wear 1 (T R
aqd 4l fA) s gaw g freafemay) <1925

Civil Procedure Code (5 of 1908), Section 2(2) — Decree —
Essentials thereof and distinction between Preliminary and Final
Decree explained ~ A decree has following essentials — (i) Complete
process of adjudication — (i) Final determination of rights of the parties
qua the matter in cimtroversy — (iii) A formal declaration of such
conclusive/determined rights so far as that court is concerned —In a
preliminary decree certain rights are conclusively determined — Effect
of not challenging Preliminary decree — Unless the Preliminary decree
is challenged in appeal the rights so determined becomes final and
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conclusive and the same cannot be questioned in Final decree. [Vijay
Sood Vs. Kanak Devi] ’ ...2054

Rrfaer wfaar afzar (1908 &7 5), &rer 2(2) — $71 — IS ATAIF
oo 9T YRfHe 9 aifaw st § fy=rar + wee foar W™= — ¢ fewl
? afafad e o sid & — (i) =g fofa a8 wqef afear — (i)
faarfea wd @ ey ¥ tmeRl @ JAfereRt @1 sfst sraenver — (iii) W4
Freamas / sl aftrewt @) atvaRe sqaly wwf 99 99 ey
BT G4H & — e IS 5 ¥ ey aferl « frame v 9
Jaenfa fear smar 2 — yRfie st &t gid 7 9 &1 yae — 59 9%
f aifre fea) o arfta ¥ gd 7 ) ol €, suria siftrerR @
vq frrearge & o € e IR el 4,99 W uz T o o 9aar
21 (o g3 f4. w99 341 . ...2054

Civil Procedure Code (5 of 1908), Section 100 — No substantial
question of law involved — No interference in concurrent findings of

" fact warranted — Held — Both the Courts have recorded pure findings
of facts that too after proper appreciation of entire evidence on record
and dismissed the suit — No substantial question of law arises

warranting interference — Appeal dismissed. [Sunil Rao Vs. State of
M.P.] - :..2009

Rifaer giFar wiear (1908 &7 5), &7 100 — [3fer &1 B wreard
7¥7 Jaded T8 ~ 924 B waad] frewl ¥ swey 9 B¢ srawaear
T -~ aftfeifa — g9t € =mareat 3 afde v sers Wyl e
% fuw fwied uwEN 9w @ e fred afrfafae ey & ¢d A
wifter foar 2 — sway 53 o 3 faftr &1+ wEe 9@ S
@ Bl @ — adid @) (g w9 fa. 7y, ) ...2009

Civil Procedure Code (5 of 1908), Order 9 Rule 8 and
Representation of the People Act (43 of 1951), Section 87 — If there is
no provision in the Act to the contrary, provisions of C.P.C. 1908 would
apply — Election petition dismissed in default. [Peeyush Sharma Vs,
Vashodhra Raje Scindhia) ' - ...1984

Rifaer nfFar afear (1908 @1 5), 7o 9 g7 8 ¥4 &
Tfafaferea JfEfaam (1951 &7 43), arer 87 — afy afufras ¥ o1 ufsa
guse @@ 2. v fauw. 1908 @ Susy @np w9 — fafw wfaer
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afomd & wifer | (g s f4. oz = Rifer) ...1984

Civil Procedure Code (5 of 1908), Order 21 Rule-26 r/w
Section 151 & Order 26 Rule 13 & 14 r/w Section 151 — Decree
directing partition by mentioning directions surrounding the suit
house and determining share, whether executable without
preparation of final decree — Held — No, as the nature of decree

.unambiguously requires division of shares between the parties by
metes and bounds, De¢ree cannot be said to be final — Trial Court
is first required to appoint 2 Commissioner under Order 26 Rule
13 and thereafter under Rule 14, the Court is required to decide
the objections on commissioner report, if any, and to take a decision
either to confirm or set aside or vary with the report — The decree
passed thereafter would be a final decree and executable under
Order 21 Rule 18 C.P.C. — Further held — Executing Court committed
illegality in ordering execution of preliminary decree and further
by proceeding to prepare a final decree — Revision allowed setting
aside impugned order. [Vijay Sood Vs. Kanak Devi] ...2054

frfaer afdar afgar (1908 &1 5), smRer 21 9% 26 GEviod eier
157 T JIRET 26 97 13 7 14 Ws9fled grer 151 — aa7 ik fem daw
fee fam, g @ 31 Siegd 3 R sfvafed 37 @ a'w s@aRa
T Y dear &7 fRw 37 arh fam) fsaes gt @ — afifeaiRa —
&1, 4fe s 3t 7afd @ JguR sget @ =4 A BT deaRI, HY
stz wiie wfeq frar W wreen: arifera 2, gafag R &t aiftm &
T8 AT o wedr @ — AR ey g aRw 26 v 13w Aaia
e wireR o7 fgfm o o aifie @ o aqowee fem 14 @
gaifd, =uTed gRT o Ruid o oendw, afs wid 8 «t, %t
fafafema fvar o w9 R4 &t g JemEr ouRa stgar Ruld §F By
. oed gy fofa faan srar adfera @ — aquyang oRa feat oifasr feat
ghft st f arreer 21 Praw 18 Riw ¥, @ Fada Frsares gt g — st
a5 #f afafeEiRe — Fees ~maen {F B fem @ s &1
e 9 ¥ aur afm @ daR oW g A w { ardear
&R B — mﬁﬁamﬁwmwﬁgvgﬁmnﬁgl (ﬁmmﬁ:ﬁ ‘
HIE Qdl) 2054

Constitution ~ Article 145 & 226 - See —Advocates Act, 1 961, -
Sections 7, 34, 48a & 49 [Banwari Lal Yadav Vs. High Court Bar
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Association] ) (DB)...1964

. WG — 3187 145 7 226 — 3W —~ fqear FAIIE 1961,
EITY 7, 34, 487 T 49 (S48 Arel 4199 4. s€eid ar gatfyee)
* (DB)...1964

Constitution — Article 226 — Principle of Natural Justice — Show
Cause Notice — Petition against the performance appraisal report and
proposal to take action against the petitioner which has been forwarded
to the competent authorities — Authority is yet to take any cognizance
of it or act upon it or take a decision — Question of issuance of any
notice to the petitioner by the authority forwarding the performance
appraisal/proposal does not arise — Petition dismissed. [Pinki Mishra
(Smt.) Vs. State of M.P.] ...1950

_ T — aqePT 226 — Fufi@ =g BT RigTd — RO qA@ER
Tifed — wem gte ™ # ofyg fPy v o @ faeg efaEd v @
- GG 9T &1 Ineas gfude @ freg aifyer — sifterd g 99 W
A1 HIF 9 A AYAT 99 X PrAGE AT IEr Pofg |9 Ay @
— & ATHAT /U T9F GRS N gIRT Al &t Sig Sifew oy fya
ST BT uE S T8 gtar — AT el (R fen () fr =@
7. =) ...1950

Constitution — Article 226 — Promotion — Petitioner placed -at
Sr.No. 2 in waiting list —- The candidates whose names are included in
the waiting list are not entitled to be appointed against unfilled posts
as of right — The waiting list has not been acted upon by the respondent
authorities and in such circumstances even if the person whose name
appears at Sr.No. 2 of the selection list had not joined and his post was
vacant, the same could have been filled up by authorities by
considering the name of the candidate who was at Sr.No. 1 and not by
the name of the candidate who was below him in the waiting list— Petition
dismissed. [Geeta Singh Sisodiya (Smt.) Vs. State of MLP.] ...1943

wiEgrT — T 226 — wg=fa — AR B ydar A ¥ wH

=T 2 W &1 AT — Fwaeffaor e am ydier g § wfnafag €, 52
IR 3 w7 ¥ Rea o=l & fawg Frgaa 319 91 g 79 @ — geeff
giftreRal g gdien W= v srardt o€ @ v o9 ol aRkfRerfat
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¥ afy 7aw A § w9 G 2 W e T are A T Isar BE
aﬁ%mammwﬁaam,mmﬁ@nwdﬁmm&ﬂfﬁm
R R 338 AiteTRal gRT S99 g 69X ol wedr of 9 9 & 99

aaeff B T U RER @ o gdear g ¥ su A em — wifuer

arfier| @har R fyetfeor (ad) fa w9 as3) ...1943

Constitution — Article 227 — Petition against exparte interim
order of stay passed by the Industrial Court—Held - Petitioner having
remedy to approach the tribunal and to file application therein —Petition
dismissed. [J.B. Mangaram Mazdoor Sangh Vs. J.B. Mangaram
Karamchari Union] ...1958

TR — T zz7 — AARE G FRT WRG wHE
AR N AR B faeg uitaer — affERa — arh st it 9
TRUT A TF 987 AT UWE T &1 SUUR UTd ¥ — HiueT el |
(XA Fmew wegy w9 3 A FIRE SHa ) ...1958

Criminal Procedure Code, 1973 (2 of 1974), Section 91 and
Negotiable Instruments Act (26 of 1881), Section 138(b) - Postal receipt
of sending notice — Not filed alongwith complaint due to inadvertence
~ —On record it is available that notice was sent and receipt is available
— Infirmity — Can be cured at the time of leading evidence — Document
permitted to be taken on record. [Amit Thapar Vs.Rajendra Prasad
Gupta] , ...2126

Zug girar wiear 1973 (1974 @7 2), &7 91 ¥9 wewr foad
FEIRT (1881 &1 26), grer 138(4}) — Tifew AT #wd @1 STE vHiT -
AFaETT TRATE @ W geqd e @ — Afrdw W aE sues €
e v frar Tar o g <R HiEE § — oA — e Uy e
wqﬂmaﬁ%—mﬁaaﬁaﬁﬁawﬁﬁmﬁaﬁsﬁmﬁﬁ
¢ | (@fa o fa. e 9EIE ) . ..2126

Criminal Procedure Code, 1973 (2 of 1974), Sections 162 &
174 and Evidence Act (1 of 1872), Section 145 — Further cross-
examination of prosecution witness, sought by accused to take
contradictions and omissions in the statements recorded during the
-inquest and police statements u/S 161 — Allowed with limitations.
[Mamta.Vs. State of M.P.] . ...2103
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JUF FiHAr Gieal, 1973 (1974 &7 2), GIC 162 T 174 VT O
AT (1872 BT 1), G 145 — ORT 161 B aita afufafaa g
CFe qAT g Wer @ <ivw affaRea wert & fdemae e et
uT B B IR g afmiee el o afifew gfmfenT e
T - Al @ W HeE | (Fwar 4 9.y, <re) ) ...2103

Criminal Procedure Code, 1973 (2 of 1974), Section 174 —
Inquest report — Purpose — To indicate the injuries found on the body
of deceased. [Mamta Vs. State of M.P.] ...2103

TS FIHIT GleTr, 1973 (1974 T 2}, givT 174 — Yo wHEm
YREATT — yAlE ~ {97 @ IR W w7 @t B guiar) (G
A.9. ) ..2103

Criminal Procedure Code, 1973 (2 of 1974), Section 174 —
Statement recorded u/S 174 can not be used as a substantive piece of
evidence — Can be used to corroborate or contradict the person making
it. [Mamta Vs, State of M.P.] ...2103

TS FiHaT AR ar, 1973 (1974 @7 2), ST 174 — ©R/T 174 & JFaiq
Fftfafed sor ot ae & W AU 3 wa q gqtT 98 fear S wwar
— W FXF a1l AfF W g Wy srerr wew o 3 99 walw
foar o7 @ 2| (rrar 3. Ag. wwa) - ...2103

Criminal Procedure Code, 1973 (2 of 1974), Section 199 and
Penal Code (45 of 1860), Sections 465 & 501 — Cognizance for -
defamation — Can only be taken on complaint u/S 190(2) and in exercise
of powers u/S 199 - And not on the basis of FIR. [Pramod Kumar Vs.
State of M.P.] . ...2129

oS FHAT Wik, 1973 (1974 FT 2), €%T 199 UT GV GiZar (1860
PT 45). GIIV 465 501 — AASIY ¥Y WA — BT GRT 190(2) B
Faw aRare oR 9o arT 199 @ Sava widdl @ gt gRT € fEn
ST el € — Y9 7 % g gaer s @ e ) (uate g .
q.Y. oY) «.2129

Criminal Procedure Code, 1973 (2 of 1974), Section 321 —
Withdrawal from prosecution — Public Prosecutor filed application for
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permission to withdraw from prosecution on the ground that the matter
is pending from 2009 and there has been no progress in the case —
Trial Court rejected the application on the ground that in all seven
- prosecution witnesses have been examined therefore, it cannot be said
that there is no progress in the matter — Held — Trial Court was justified
in rejecting the application — Application dismissed.-[Chitrakootram
Vs. State of M.P.] . - ...2136

qUE FiFaT wizar, 1973 (1974 &1 2), &% 321 — FOrAIoTT TAT
frar wrar — A% afEie® 3 Ao avw il 9 €g e ¥
AR WX U AT % uawor 99 2000 ¥ @R € vd wewr ¥ @i
gwfy 8 g¢ € — R <@ 3 s 36 deR ) AER fem
" fr ma wa et aeleror o7 ThevT fRaT o 9% €, gufig g qEl
FET o wEdr fo gHwr § wig yafy 7€ gF ¢ — afufeiRe - fearer
SRS &1 AT ATHeY el iy o1 — e @ik | (REaew
fi. 7.y wa) ' ' ...2136

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 &
319 — Revision — Second application u/S 319 — First application was
withdrawn — Held — Second application on the basis of evidence recorded
by the Court and based on additional material available to the Court is
tenable — No illegality and irregularity committed by the trial J udge while
allowing the application u/S 319 Cr.P.C. filed by the prosecution—Revision
dismissed. [Naresh Vaswani Vs, State of M.P.| © ...2079

gUE HiFar afedl, 1973 (1974 &7 2) &eI¢ 397, 401 T 319 —
g — BT 319 @ Sfavia fEd amdes — werd ades arow ferar
o — afaPEffRe - <mrem g sfafafas @i @ serR W) @@
Rem H Suywe afafved ae) o) anaRa fid edes @ —
FRTST gRT §.0.9. 1 ORT 319 & Fld TR AT I HR
¥ fraror <ol T S srdoar ¢d afafaa sifa w9l 91 18 —
e e | (R e o 5y, =) T L2079

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401
& 439(2) — Cancellation of Bail — Sought on the ground that the
respondent no. 1 violated the terms and conditions of bail, tried to alter
the evidence and threatened the witness — Held — As cancellation of
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bail jeopardizes the personal liberty of the individual, power of
cancellation should be exercised with care and in proper case —
Impugned order does not indicate any adversity — There is no violation
of terms and conditions of order granting bail — Cancellation of the
same is not justified — Revision is dismissed. [Gopi V. Vartl Vs. Mahesh
Prasad] . ..2095

TUS FHAT WIRAL 1973 (1974 FT 2) GINIY 397, 401 T 439(2) —
AT BT (0T 47 7T — 36 AR W) =9reT 14T fF uweff ®. 1 3 e
@ el @ Tl @7 Sedem A, wie &t oRafifa w9 &7 yarw fear
T el S el 2 — afwfeiRa — 9% e @1 e e ST R
fatT BT ARG Tacl=ar B A ¥ SIAr €, TElIT PRed a3 @ uii
&1 9N, GREUFYEE  F shm e § wvar ity - anafa sy i
aftraerar =l <wfar — WM geM A B ARy 9 Aigue @ et @
HIY e ET TE §A | — SUST FRE far wem =P w8 2 — LG RitsL
wle | (M & wdff fa e Tm) ...2095

Criminal Procedure Code, 1973 (2 of 1974), Section 427 —

Whether the provision of Section 427 of Cr.P.C. can be invoked in two
’ separate and independent criminal proceedings ~ Held — No. [Kalu
Vs, State of M.P.] - ...2099

TUS AT GIETL, 1973 (1974 FT 2), T 427 — €41 T QAT &

. WA qives prAfzal ¥ 9.4, O ORT 427 @ SUEH BT aaedd

ST WEdr ¥ — affefRa - | (B B 1y, o) ...2099

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of bail — Breach of condition — Merely registration of
the subsequent offence is not enough to be ground of cancellation of
bail unless the said offence crystallizes into framing of charge [Balveer
Jatav Vs. State of M.P\] ..2084

TUS HIBAT GIeqL 1973 (1974 BT 2), €T 439(2) — AT &7 [yved
1y orr — e s Fl7 — WA dvEEd SR 9o fBAT ST w@HEg
foea w3 3 wafw amar € @ 99 9w P Sew Ay W @ anelg &)
faxmmr ghafraa 7 & sv) (@@dix wew fa A <) ...2084

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —

4
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Cancellation of bail — The power to cancel the bail order is not vested
with the Subordinate Court— If the bail order is passed by the Superior
Court, then the Subordinate Court will not have the power to cancel
the bail oi-der until or unless the Superior Court expressly empowers/
grants liberty to the Subordinate Court to cancel the bail on arising of
certain eventuality. [Balveer Jatay Vs. State of ML.P.] ...2084

Tvs YFaT wizar 1973 (1974 &7 2), €IvT 439(2) — wAriGd @7
frved a1 orar — 99 @ AR B v o @1 ufed sEfieer
~rarad ¥ fafya 8 2 — ofy o 7 JR Y aR I 51  iid
T T 2, 99 AEe=RYT STy F) S99 9Fd @ ARy & R v
&) wIftrT WY g afy sear w9 99 (o ol =rmey 3 sRag garedr
? = 89 W afiRe <ae 1 99Ed R $% g 9 i W
i /a=ar 9’9 9 A 8 | ([§adR 91ee 4 3y, 39) ...2084

" Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 304-A — Criminal Proceedings are
maintainable.only if there is prima facie gross negligence, as opined
by the independent doctor (preferably Government Doctor)—In present
case there is a categoric report submitted by the Dean, Mahatma
Gandhi Medical College, which is government hospital that the
anaesthesia administered to the child was administered keeping in view
the weight of the child —Therefore, the Anaesthetist is certainly not at -
all guilty of gross negligence — Therefore, charge-sheet filed by the
State for offence u/S 304-A quashed. [Lalit Kavdia (Dr.) Vs. State of
M.P.| ...2107

Fvs ghvar Gigdl, 1973 (1974 ®T 2), VT 482 ¥4 578 dicdl (1860 &7
45), €T 304—¢ — <ive® erfaial daa ol giwofia & 99 gom gar |
ST B A 2, S 75 waT fafrere @ftmea: wre Rifacas) s
w A T R — e yewr ¥ weren wiElt fafecar weifaee, wit
s fafeaay @, & Worg—aeag grr v wides wegd fhar war @
fr 72 & faar Tar PR 9ue 9o o 2 § YW g9 e A en
— I, Predo fafvcgs fFiled Wy ¥ o Star o1 fega A < 7E
2 — @ VW g O 304—Y @ Siwia e g WWd IR uF
afrafen) (afew sefear (s1) .. 59, =T) <2107

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Dakaiti
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Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981),

Section 11/13 and Penal Code (45 of 1860), Section 392 — A case of
day light highway robbery sends ripples of shock disturbing the peace
and tranquility of the area concerned and therefore does not remain in
the domain of an offence against an individual but assumes menacing
" overtones affecting the entire society — If the offence committed against
the society the same cannot be compounded even though the parties
. have come to term with each other — Petition dismissed. [Ashish @
Bittu Sharma Vs. State of M.P.] _.-.2114

§US HiHAT Gieal, 1973 (1974 FT 2), ST 482, SFd? v =yevor
vHIaT &7 AT, 7.9, (1981 BT 36), €T 11,713 VT 708 §lar (1860
BT 45), 5T 392 — [&-<ee UHNT W o< BT 7Har Gaftra &89 o) wify
vd yeifa 7 frer STad g0 TEve #) dER 9w odT § U9 THiew aw
A ¢F Al {49ty @ feg o o uRfyr & = vgar, afes 78 wgof
AT B GATRT S 91 ¢F @axels Ghd & WY gRY $Y dar § —
afe awre WA @ fawg siRka fegr 7 @ O gse @ wen g g
§ wsitar 81 9 @ 99S[E ARG BT A e fha W wwaT — arfyeT
e | (amfly 9w fige e fa. 7.y, wa) ..2114

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Prosecution for defamation on FIR - Proceedings and FIR quashed.
- [Pramod Kumar Vs. State of MLP.] o ...2129

_ TS FRFAT W13, 1973 (1974 BT 2) T 482 — Wem =
gfeded W AEy 3 afmiws — edafat @ ovem wEr ufidwA
afrafea) (vais far fa 7.9, o) ...2129

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Sentence on offender already sentenced for another offence — Appellant
already convicted in another trial and appeal was partly allowed by
High Court by reducing the sentence —Appellant thereafter convicted
in another case and appeal is pending — Whether in the facts of the
case the High Court has inherent jurisdiction to invoke provision of
Section 427 of Cr.P.C. by way of separate application when provision
u/S 427 of Cr.P.C. was neither invoked in original case norin appeal —
Held — When provision of Section 427 of Cr.P.C. was not invoked in
the original case or appeals, then the High Court could not have

—

]
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exercised inherent jurisdiction in a case of this naturé — Petition
dismissed. [Kalu Vs. State of M.P.} . : ...2099

qUE JipaT W0l 1973 (1974 @T 2), ST 482 — 397 Jyered 7 qd
# greifeee 5y 77 Fyerdt v gverse — afiaef & yd 4 1o a=g
famer ¥ qtufig fear T o7 99T 9w Niaad g {USIR Y Bl 4
Fd gY I srwre: HeR @ W ot — aguva anfleneff #t v v
yovor § QufiE BRaT e o Td swel afia Wfid @ - w9 TuE. @
€IRT 427 B SUAY &I dqeid 7 al qoA YHT ¥ @ 7 € afia A o www
& 99 TET 3 geal A 94T qurd AAET B AT 9 S.U.H. BT AR 427
P IUGY BT GG A gq 9vd EIAg F Aaifza afeRar @ -
afifreiRa — 9@ U @ ORT 427 & SUGH BT AdAd A THIO
sterar afrg ® L forar A o, W9 39 ISR @ wee § 9w [y
Fafifed aftreRar @1 gy € o gear — arfaer |ie | (@, fa. 7
q. IsY) ...2099

Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.F. (36
of 1981), Section 11/13 — See — Criminal Procedure Code, 1973, Section
482 [Ashish @ Bittu Sharma Vs. State of MLP.] ..2114

sPTt glv agyever yaIfaa 83 aferfagn, 5.4, (1981 &T 36), €T
11,/13 — @@ — §v% RiFaT @fedr, 1973, grer 462 (arehw 9% fagg wwl

fa 79, =) ...2114
Dowry Proliibition Act (28 of 1961), Section 4 — See — Penal
Code, 1860, Sectt'ons 498-A & 506/34 [Preeti Vs. Neha] .-2132
TeT FlerSs a7 (1961 ®T 28), &7 4 — & — TUE wledl
1860, EIIRTY 496—F @ 506,34 (N fa. J=1) ...2132

Election Petition — Amendment — There is complete prohibition
against any amendment being allowed which may have the effect of
introducing any material fact not already pleaded. [Vivek Tiwari (Dr.)
Vs. Shri Divyaraj Singh) ' ...1995

frafaT aifrer — waiegs — fed A ¢} wees-& agafy
W o) quf gfide 2, e gamEay, fedl 99 aiftas dea &1 gy
glar 8 RiweT afares, ved T8 fear war o1 (e ferd (&F) f 4
feammar fHg) ) 2..1995
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Election Petition — Proper Parties —No other person can be allowed
to be impleaded as a respondent howsoever desirable it may be — Even if
there are specific and direct allegations against the officers/officials of
the Election Commission, they cannot be allowed to be impleaded as
respondents on the plea that otherwise they would not have any opportunity
to explain their position and would thus be condemned unheard. [Vivek
Tiwari (Dr.) Vs, Shri Divyaraj Singh] ...1995

frat=7 wiffrer — sfaa ggerar — feodl € o=y wafew o1, ae
38 fowm @ 9w &, yofl @ ok W vasR TR w9 9 agEfy
T8 & 97w & — 75t @ s, Fafaw amiv 3 e/ sdam
? froe fafiffs oo yog afteuw &1t w® f o gweff @ wo &
YHER TR WH 2q 39 AfES, § a1 W agaty a8 @ wed
[ =1en 92 99 Reft wWe o g FawR ot 7€ w171 uT 59
PR fam s & 9= =i oww R wrenr) (Ree R (&@F) i s
feeer fie) , ..1995

Evidence Act (1 0f 1872), Sections 35, 63, 65 & 76 and Bankers’
Books Evidence Act (18 of 1891} — Certified copies whether given under
Section 76 of Evidence Act or under the provisions of Right to
Information Act can only be admitted in evidence without examining
the author of the documents and without comparing them with the
original — For rest of the documents which are not public documents
the original should be called before Court and the persons in whose
possession such documents are kept should be called for evidence.
[Antar Singh Darbar Vs. Shri Kailash Vijayvargiya] ...1986

GIET AT (1872 #T 1), SINIY 35, 63, 65 T 76 Ud 9 FBIV a5
T AT (1891 FT 18) — D9 wew A™PR™T N °aRT 76 @ ST
Far I o1 Aferer wftfrgn @ Susel @ Fafa yew yaite it
g Tl ® dEd o1 9dmer (52 e w qa ufiy | fies fe
fom wigm ® weg F 91 wEd @ — O TS g, W @i s
i E, vt @ sfrt @ =aen @ wwe ganr e afye aen
fed, e aftne § 1 e @ 2, 9K Wiem Qg g™ 9
e (e RiE swar fa. st damm faergadfa) ...1986

Evidence Act (1 of 1872), Section 145 — See — Criminal Procedure
Code, 1973, Sections 162 & 174 [Mamta Vs. State of M.P.] ...2103
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IR AR (1872 BT 1), ST 145 — @@ — Tve AT WG
1973, &TeT¢ 162 T 174 (Fvar fa. 1.y, ow) ...2103

Industrial Relations Act, M.P. (27 of 1960), Section 22 -
Interpretation of Statute — Section 22 provides for an appeal to the
Industrial Court from the order passed by the Registrar under chapter
III - Section 22 is not ambiguous and therefore heading appended to it
cannot be referred as an aid in construing the provision and cannot be
used for cutting down the application of clear words. [J.B. Mangaram -
Mazdoor Sangh Vs. J.B. Mangaram Karamchari Union] ...1958

lenfie wae Ifafaq 78, (1960 BT 27), T 22 — BT BT [497
— ORI 22 IRRER gRT = 11 @ ofenfa WG Ry ¥ o= add &t
Atefie <y @ e T 5 W o SuEg exdl @ - gRT 22
ferary <€l @ v9 gufoy s9o g da Wi o) sweg @ gl 2q
P gedl & dRk W FdRm 9 fear w1 9w W g9 ws =y @Y
yaivaar ot REfEd s 8 H vy € fem o wear| (L dawm
TR W9 . QL dIRm S ) ...1958

Interpretation of statutes — Accommodation Control Act, M.P,
(41 of 1961), Section 23-A(b) — Eviction suit — It is well scttled legal
proposition that question of title to the property has to be examined
incidentally and cannot be decided finally in the eviction suit. [Paramjeet
Kaur Bhambah (Smt.) Vs: Smt. Jasveer Kaur Wadhwa] ...2046

PILA & 457 — 7 (50T T3, 74, (1961 T 41), ST
23-¢(dl) — @t @7 7w — gw W Yrefw falte slureT € fF
el @ 1€ § Wuhd & W@ & Uw I AWReE w9 @ adheer fear
W AT ud g S w9 /@ Rafafyma 0 faan @ wean) (axeeia
aﬁv.trrm (sferel)) fa. sferef sadi <t arerEn) ...2046

Interpretation of Statutes— Conflict between the plain language
of the provision and the meaning of the heading or the title - In case of
conflict between the plain language of the provision and the meaning
of the heading or title, the heading or title would not control the meaning
which is clearly and plainly discernible from the language of the
provision there under. [J.B. Mangaram Mazdoor Sangh Vs. J.B.
Mangaram Karamchari Union] _  ...1958
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Bl @7 frda7 — SUEY ¥ Wi AT 0§ WEE AT T B
aief W faRta — Sudy 9 Gre wreT ¢9 MNee serar T @ aef ¥ fawrg
1 B 3w A, <o iele srerar a9, waw el Sudy 9 AT |/ wsea:
vd we aiv w gfemmr w9 gt af & e T s @A
YIR™ #wgX w9 f4. o). dIrm wdad gfe) o ...1958

Interpretation of statutes — Fraud —Fraud vitiates everf solemn
act. [Shacheendra Kumar Chaturvedi Vs. Awadesh Pratap Singh

Vishwavidhyalya] : ...1925
w1l &7 FTaT — F7e-30e TS Gatne s St g By
2| (= AR agd @ fi. sedw gam R feafar) ...1925

Interpretation of Statutes — Internal aids — When the words are
clear and unambiguous, marginal notes appended to a Section cannot
be used for construing the Section — It is well settled that heading
prefixed to Sections cannot control the plain words of the provision
nor can they be used for cutting down the plain meaning of the words —
Only in the case of ambiguity or doubt the heading or sub-heading may
be referred to as an aid in construing the provision but even in such a
case it could not be used for cutting down the wide application of the

clear words used in the provision. [J.B. Mangaram Mazdoor Sangh

Vs. J.B. Mangaram Karamchari Union] ...1958

‘ FrgFl &1 PraaT — afalte qeryary — w4 e wWee 99 I
& 99 91 @ WY Weohe ured fewfEt ey @ stefwa e 9gEd el
F o wed & — g7 grenfua 2 fF awiet @ qd W9 MY Midw wuwa
3 WiF Treal @1 Fafa 7 o aed € 9o T @ 9% U9 W=l @ W
aief 3t frefea <t 2 AT foar o wear @ — daa ievedr semEr
wHT B4 W IMds aeEr su—ive o Susy $ seriwaa ¥q U
weraa @ dix R AR faur o1 wwar 2, iy sl oo fF 99 A
¥ +f 9ugg ¥ wAT Y T we vsd @ fawe swaie @ fawefsa
Fe Y 3% ugad i feur o wewr @) (S AT Aoy Wy fa
A, s, FEA ) ...1958

" Issuance of improper summons — Issue not raised in the petition
can not be permitted to be raised in arguments. [Sunil Singh Vs. Smt.
Meenakshi Nema] ...2039

o
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AT THT W) frar e —~ e ¥ on uee e 9er T
o1, 99 989 9 I SoM @1 Aty ) @ w1 wed) | (gha s
At Wmeft ) _ ...2039

Land Acquisition Act (1 of 1894), Sections 4(1), 17(1) & 17 (4)
~ Question of fact — Petitioners are claiming ownership of the land
over which the road is being constructed — But respondents are denying
the ownership — Whether petitioners are owner of the land or it is a
government land is a serious disputed question of fact, which cannot
be decided in the Writ Petition — Writ Petition dismissed with liberty to
challenge the order and ownership of the land in the question in
accordance with the law before the appropriate forum. [Chhaya Kothari
(Smt.) Vs. Ujjain Municipal Corporation, Ujjain] (DB)...1966

G 3ot e (1894 &7 1), arery 4(1), 17(1) 717 (4) — ae7
BT §o7 — arHAOT 4 I O B Wi a7 T fear 2, R W 9sw
- fafif @Y o1 < @ ~ g vweffror 4w @ gew fear @ - T
g A @ wrl  avan a8 T qf €, 98 9o &7 uw oEr
THR faarfea ge 2, o Re wifasr & Rififgg a6 fear o1 w@ar —
RN W& gEd 4 B @i B i ager wie e @ wme
gHid 4 B WA @ g Re wifyer wiis | (orr sier () fa.
Iowd FMARTA FRUIRTE, 9eel) (DB)...1966

Limitation Act-(36 of 1963), Article 114 & Section 5 —
Condonation of delay — 1t is not mandatory that such an application
should be filed along with memo of appeal itself ~ Even if the application
for condonation of delay is filed subsequent to filing of appeal, such an
application cannot be rejected only on the ground that it was not filed
along with the appeal. [Ashwini Pandya Vs, State of M.P.] ...2089

g STy (1963 &1 36), BT 114 T N 5 — [3579 &
fery arpt — A€ s T 2 5 et @ wwA B Wiy ) v amdEd
g far ST =fey — wst 9w 5 afy fads & fag w2 amdes &t
- I UEgd WY1 B UvEn] 9y A war @, a9 f) se amaed
A T IR RN FFHR & fear w1 woa 5 9 adra 3 e gwgw
el fear Tar et (afesht yvsar fa. 7y, wwy) ...2089

Maintenance and Welfare of Parents and Senior Citizens Act
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(56 of 2007), Section 24 — Abandonment of Senior Citizen — Victim
who is alleged to have been abandoned is aged about 50 years — Section
2(h) — Meaning — Any person being a citizen of India, who has attained
the age of sixty years or above — As the victim is aged about 50 years
therefore, charge framed against applicants is not sustainable in eyes
of law — Applicants are entitled to be discharged — Revision allowed.
[Nafees Vs. State of M.P.] ...2092

#rar far va e TRS! T wver yiger U9 SeqreT JfEfET (2007
@7 56), GRT 24 — ARG TR FT Tegor — Nifq, frasr sfrela w9
¥ uRearr fFar @ €, 9 arg so af @ — G 2(TE) — Fafq — i @@
W AT @1 IIR® e} 60 ¥ AT Al @ Ay yof a) gb1 ¥ — HfF
fifsa A sy @ s0 39 2, o AETET B ey fRfe At Rl @
gfte ¥ o @ wR 9 9 @ — adgeT IR A 5 Wn @
FHER & — & HeE) FEN L A ) ...2092

Negotiable Instruments Act (26 of 1881), Section 138(b) — See
— Criminal Procedure Code, 1973, Section 91 [Amit Thapar Vs.
Rajendra Prasad Gupta] ...2126

wHEI foraa Jfefyay (1881 &7 26). T 138(d)) — 7@ — 7vS
i afear, 1973, grer 91 (@Pm o . TNy W) ...2126

Objection about Non-registration of Adoption deed — éince the
objection was not raised before RCA he was not required to examine
the same. [Sunil Singh Vs. Smt. Meenakshi Nema] ...2039

geoe fada & FualyT weftra arafer — 4fe wreT Fraiwd wiftreRt
W e qrfa TE Sor Y ofl, TR SwS G MRy T wdiEer e
ST ardfere W or) (gehe Ris fa sl freh <) ...2039

Panchayat Nirvachan Niyam, M.P. 1995, Rule 40-A and
Scheduled Caste & Scheduled Tribe Orders (Amendment) Act, (108 of
-1976), Section 4, Second Schedule Part VIII — Petitioner filed
nomination for election to the post of Sarpanch — Rejection thereof on
the ground that name of petitioner did not appear in the “Dayara
Register” .maintained in the office of S.D.O. — Post of Sarpanch
reserved for Scheduled Tribe womar candidate — Held — As per Rule
40-A of Nirvachan Niyam 1995 the petitioner has filed an affidayit in

e
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lieu of notice issued under Rule 40-A(1) asserting that she belongs to

* the category of Scheduled Tribe, so the returning officer shall have no

jurisdiction for further enquiry and is obliged to treat the nomination
as valid by force of sub-rule(2) of rule 40-A of the Nirvachan Niyam
1995 and even otherwise the “Manjhi” caste finds place at serial No.
29 in the list of Scheduled Tribes for the State of ML.P. as per the Act of
1976 —~Impugned communication is quashed and petitioner permitted
to contest the election for the post of Sarpanch. [Vidhya Manji (Smt.)
Vs. ML.P. State Election Commission] - ...1876

Tarad Frafas A 4.8 1995, Y97 40(¢) ¥ gl nfy 7
AT orronfar anRer (wena) JRIE, (1976 BT 108), T 4,
gl @rr- VI — 4l ] |09 99 $ g 8 ami$a qifEd fear
— IS 3 AER W) JEER 5 5 el @ saiag F
aiRe “SRRT 9§l W Arh @7 AW AlSE € ol — WRud T ug
I¥fuT Sonfa B afkar gail @ foat arm o - affeife —
e 40-%(1) ¥ Fwwfa ardl &t ord Aifew @ qga F R § fPaiEe
Prast 1995 & fa 40-¢ @ IR, ¥% UG ox@ EY YU TH WA

- o 2 fy 97 aqygfe wwenfy ) 490 ¥ 2, save, ReffT afted =t

M W4 $ B AftreRar 7 g gen Prafaw P 1095 @ fraw
40~Y B IUNEH (2) & 99 W 9§ ANBA Bl 9" A o 9w @ qur
#el we f5 a=en A, 1976 B affrw @ R wusg @ aafa
et 1 YA A care aify w akEr 20 W Rea @ - wea wyaer
FftrEfded @Y 1 o AT B WG 9T BT A9 T A agaty G |
(frem wrsh (sfterchl) . ww. Re saaem i) ...1876

Penal Code (45 of 1860), Section 304-4A — See — Criminal
Procedure Code, 1973, Section 482 [Lalit Kavdia (Dr.,) Vs. State of

M.P.] . ..2107
TS WIRTT (1860 &7 45) GIT 304—F — 3@ — v FHFar wikdr,
1973, 1T 482 (Afaa srafsar (7)) f4. 7.9, ) ...2107

Penal Code (45 of 1860), Section 306 — Abetment of suicide —
Applicant took the jewellery of the deceased and did not return it even
after asking, thereafter, deceased committed suicide — Held — In the
available facts and circumstances of the case, it is very much clear
that no instigation has been caused by the applicant, so it will not amount

i o O
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to abetment within the purview of Section 107 of IPC - No offence -

under Section 306 of IPC made out — Order framing charge under
Section 306 of IPC is hereby quashed — Applicant discharged — Revision
- allowed. [Gajendra Singh Vs, State of ML.P.] ...2073

Fvg FIRGT (1860 BT 45), €IRT 306 — HTHETAT BT TH VT — IJRATH
qfI®T @ ATV | TAF 9AT A B 9. 9 AWl TE |lery,
aeazaTa, Rt e wlRa @1 — affEilRa — gover 1 syas
et e aRftafat @ 9% g @ 5 amdsad gRT 313 SdurEe S1kd
g A 1Y, suliy 7@ A E. F anr 107 $ URRy @ Fawa gwer 3
ife & & arET — AT . B gRT 306 BT AWM T FAAT & — HIE.
. P g7 306 & Aq T IRIY faefaa &34 @1 ey gaggRT AIlrafvea
— T @ ARIvT fear mar — i w9 (e R fa Ao
) ...2073

Penal Code (45 of 1860), Section 392 — See — Criminal
Procedure Code, 1973, Section 482 [ Ashish @ Bittu Sharma Vs. State

of ML.P.] ...2114
gTE HRGT (1860 &7 45). GRT 392 — T@ — o8 FfFar qlear
1973, arer 482 (e v fygeg vl fa. w9, v57) ...2114

Penal Code (45 of 1860), Sections 465 & 501 — See — Criminal
Procedure Code, 1973, Section 199 [Pramod Kumar Vs. State of M.P.]
’ «.2129

g wRer (1860 ®T 45), SINTY 465 T 501 — 7@ — TUF T
el 1973 €T 199 (91T AR 4. 9.9, woq) ...2129

Penal Code (45 of 1860), Sections 498-A & 306 — Wife of
applicant committed suicide — Father of the deceased stated in his Marg
Statement and statement u/S 161 of Cr.P.C. that applicant used to beat
and quarrel with the deceased for demand of dowry — Held — From the
statement of the parents of the deceased, there is no act of instigation
to commit suicide on behalf of the applicant, so prima facie, no case
made out for offence u/S 306 of LP.C.— Charge w/S 306 of L.P.C. quashed
—So far as the charge u/S 498-A of I.P.C. is concerned, sufficient prima
facie evidence available in statement of father of deceased — Trial
Court directed to proceed against the applicant for remaining charge

n‘}k
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u/S 498-A of I P.C. — Revision partly allowed. [Vmod Singh Bhagel Vs.
State of M.P.] ..2067

%US UieaT (1860 &T 45), SIIVIY 498—7 asas—élﬁwaﬁqﬁ’r%
reredl SIRT B — Afaer & T 3 e #vf %97 v9 9RT 161 U9 ©
B ¥ Fel T d1dE @W B WU ¥ T ¥ Aardle g 9w sever fear
HYar o7 — AfAFEiRT — e 3 sor—far @ st ¥, ok @ e
STHETAT T Y SN BT BIE FeA UBe TEY, TUAY, GorT g, W,
. B G 306 B Awld BIY Uy 7 99aT, @ ~ IR swia AL, B
HRT 306 ARMERST — oIET 9 WT.EE. B ORT 498—Y @ Iavia AR F7
WG 2, gRer & R & wom ¥ gl wem AT wEw 9ueer @ - ATE
W, Bl g7 498-¢ B Iwa AW IR @ {9¢ andew @ freg srfad o0
g T <marer Bt PR f5ar - geder s R (e Riw
wrte fa. Ay, =) ...2067

Penal Code (45 of 1860), Sections 498-4 & 506/34, Dowry
Prohibition Act (28 of 1961), Section 4 and Protection of Women from
Domestic Violence Act (43 of 2005), Sections 2(F), 2(S), 3 & 12~ Issuance
of notice to the petitioner — Female relatives — Registering the complaint
against petitioner — Shared household — Respondent wife is living
separately with her parents for quite sometime — Petitioner may be a female
relative of the respondent but it cannot be said that she was a member of
shared household — Petitioner married sister-in-law of respondent wife is
living her life separately with her husband — She cannot be included in the
term to be “a relative” — Since allowing the prosecution is likely to cause
ariftin the ‘matrimonial life and happiness of the petitioner which is totally

- ncalled for — Therefore, domestic violence case against petitioner is
qua;hed \Preeti Vs.Neha] . . _ ...2132

s Wﬁa’m (1860 &T 45) E€IRTY 498—F @ 506/34 7o gfowe
arférﬁavr(umaﬂza), g ¢4 ¥9 g f2ar @ afRern @1 weavr
a]ﬁﬁ?m'(zo 5 BT 43), FRIV 2(0%), 2(09), 3 T 12 — It & T Tt
F5aT ST —\ AT TG — are @ frew sRarT T [5AT ST — s
FEveft — mﬁﬁmﬁmwwﬁqwmﬁmﬁw—ﬁmﬁmw
frarg B¢ W @ — A W aMfer @Y afrer aER §®, Wy aw
T @ S wedl 5 IE wEm el @ wewr off — urh, Wt
aemafEeT qol B faared sm= 2, 9= ofd & wrer g w9 /@ arvem
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W edid &= W § — 99 s AdeE @ sata afEfaa TE fear
ST e — AfEiST w1 A9 fagr s g @ darfee Sfaw gd e
¥ IR 9= W GEdr g, ot ¥ yofa: saws € - waed, ard @
fiwg e 9T o1 ysvr afrafsa (ify fa. e ..2132

Practice — Appeal— An appeal is the “right of entering a superior
court and invoking its aid and interposition to redress an error of the
Court below” and though procedure does surround an appeal the central
idea is the right — The right is a statutory right and it can be
. circumscribed by the conditions of the statute granting it — Itis not a
natural or inherent right and cannot be assumed to exist unless prz)vided
by the statute. [J.B. Mangaram Mazdoor Sangh Vs. J.B. Mangaram
Karamchari Union] ...1958

gfegret — atfier — e s fraed e ot gt B g3 5
s B IR ETE™ @ TR A Ud IS WERAT 91 eWE T &6
Fadd o T ARAR 2 v gufy, afe @t e ufwar sl 2, WRg
U1 391 AR IR 2 — 98 IR @ S afteR 8 aur 59
AP H UTH F 9 SHA @ wal R 6 aReEfra fear e
Hdl @ — 9% @ AufiE aemr sfafffes afer w&d @ qur gwel
faermar syenRa T #9797 GFA o9 9% F BT gRT 9% wudfEa |
g | (.4, FIRm 7ogy ¥ f4 S FrRm wfEd gihea) L 1958

Protection of Women from Domestic Violence Act (43 of 2005),
Sections 2(F), 2(S), 3 & 12 — See — Penal Code, 1860, Sections 498-A
& 506/34 [Preeti Vs. Neha] ..2132

‘ B, T & afeensl’ o1 Gverr JRNAT (2005 BT 43 ~Tropr e
2(vw), 2(ve), 3 7 12 — @ — TvS WIRGI, 1860, HINIY 498—%’ T 506,/ 24 L
fy fa s 1 ..2132 -

_ Representation of the People Act (43 of 1 951}, Sectfion 87 — See
~ Civil Procedure Code, 1908, Order 9 Rule 8 [Peéeyush Sharma Vs.
Vashodhra Raje Scindhia) i ...1984

T FRTET SR (1951 BT 43), 17 87 — 3 5 fufr war
wiear, 1908, SR 9 7w 8 (dnge wwi R gwlewt v fiftrn) ...1984

Representation of the People Act (43 of 1951), Sections 99 &

—
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123 — Issuance of notice to Chief Minister — Bribery — When the act
alleged against Chief Minister falls within the definition of sub clause
(b) of clause (A) of sub.Section 1 of Section 123 of the Representation
of the People Act then notice be issued —No harm in issuing the notice
to Chief Minister who may cross examine the witnesses produced by
the petitioner who spoke against him in this petition —Notice beissued - .
: ander Section 99 of the Representation of the People Act on payment
of necessary process fee as per law. [Antar Singh Darbar Vs. Shri
Kailash Vijayvargiya} ...1986

TF AT SfRIFrT (1951 BT 43), AT 99 7 123 — JEFAA
@1 g ard T urwr — Regaait! — s@ qemd @ fieg sl
ae we sRifR aftfem @1 o 123 31 99Er 1 $ Es §) F 97
@f@(ﬂ).aﬁqﬂwaﬁqﬂf@rﬁ'mﬁaﬁa}%ﬂmﬁmmwé
—mﬁﬁmwmﬁaﬁégﬁﬂﬁ%maﬁﬂﬁﬂaﬁm
éuﬁmaﬂm‘muﬁqﬁmaﬂm-%ﬁmﬁmﬁmﬁ'm
freg Fo fraT 2 — R aquER aews AR ReT g o e (5
a3t wte sRiffce afifrr o arr 99 @ awda Fifew = 5
o | (@ax Rig ewer fa. s @ forggsfiy) ..:1986

Representation of the People Act (43 of 1951), Sections 109 &
110 Election - Non-prosecution or abandonment is not a withdrawal
— Withdrawal is positive or voluntary _a'ct. — Non-prosecution or
abandonment might have caused due to negligence, indifference,
inaction or even incapacity or inability to prosecute — But it cannot be
equated to that of withdrawal. [Peeyush Sharma Vs. Vashodhra Raje
Scindhia] . . ...1984

FiF afatieeT affa (1951 BT 43), HNTY 109 7 110 — a7
_ wrd BT SRS T ST ANAT IR B, 99 W a+r TE @
~ AT A, WHRTAE G e Fea & — A o atEte T e
ST FeTaT SEHT U HeAT-SheE, Sarfiwal, Alhuar Jedr qEl 9P
fr SRS X N SEHAT STl ITYAT @ BRI HIRG 8 qFa-F———
®g 3¢ Ay fad o F aXEY e AN S awdr| (e i fa
FeieRT o Rifern) ...1984

Right to Infdrmation Act (22 of 2005), Section 2(J) — Definition

—“Right to information” means the right to information accessible under
T T T

-
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- this Act, which is held by or under the control of any public authority -
Purpose of Right to Information Act is to provide information which
are kept in form of dociment or otherwise by any Public Authority —
This provision does not override the provisions of Evidence Act. [Antar
Singh Darbar Vs. Shri Kailash Vijayvargiya] ...1986

LT BT I G (2005 BT 22), qrr 2(3) — sRamr —
AT w1 AR o adf gw afifem @ awfa gaw o T B
AR ¥ 8 W fedt @F wikerd g eRa @ srerar wud R @

FEAT @ — YA BT IRHR AR 31 gatee S Se B gew -

T 8 Wl Ale I vifte™ @ unt Y @ w9 ¥ serar
I ¥l g% ¥ — 9% 9udy, Wiew afifrw @ wueet w aftvrd T8
. BT # 1 (R Riw gwaw fa. st damer faorgaita) -..1986

Scheduled Caste & Scheduled Tribe Orders. (Amendment) Act,
(108 of 1976), Section 4, Second Schedule Part VIIT — See — Panchayat
Nirvachan Nipam, M.P. 1995, Rule 40-A [Vidhya Manji (Smt.) Vs. M.P.
State Election Commission|] ...1876

. WW?WWW(MW(M?&W
108), &K 4 fedtr s arr— VI ~ @@ — gFrgd a7 e an
1995, Fra 40(t) (Rrem =izt (sforeh) . ww. Re sbwwm wiler) ... 1876

. Service Law — Appointment — Petitioner was selected — Criminal
casé was registered against the petitioner for commission of offences
punishable u/S 294, 323, 451, 506-B & 34 of 1.P.C. — He was acquitted
after giving benefit of doubt — Held — Petitioner has been acquitted
" from the offences after trial — The Trial Court specifically observed
that false implication of the petitioner in the case cannot be ruled out —
There was a quarrel between the parties and a counter case was also
lodged against the complainant party —Authority did not consider the’
case of the petitioner in proper perspective and rejected the
_candidature of the petitioner only on the ground that the petitioner
was tried for commission of offence — This approach of the authority is
not proper—Impugned order dated 23.12.2014L quashed — Respondent
was not justified in rejecting the petitioner’scandidature — Petition is
allowed. [Pushpendra Mishﬂs. Stafe of M.P.] ...1936
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war Rfr — Ayl — 7 &7 997 fFar 737 — ALEE. B G
204, 323, 451, 506—47 T4 34 @ AT TUSNY FWE FING A TG
oy B faeg Sfe® govor a9 fHaT TAT — GeE BT @A /9 Y 99
ﬁwﬁﬁ?mw—aﬁrﬁﬂfﬁﬂ—mﬁﬁmwmmﬁﬁ
ﬁwﬁmw%—ﬁmwﬁﬁﬁﬁ‘wwﬁwﬁﬁmaﬁ
fr geor ¥ ardl @ g e | $PR TE A o1 wwd € -
umﬁ'$mmr§mwmvﬁmﬂqa$mwma$ﬂ¢ﬁ
aol BT T o7 — Wit A Ard 3 A W sfua wRdes F AR
T2 fraT Td WA 39 AU W Arh @ aulfar P W) & 5 sua
FIRa w¥4 2 AN 1 frERor fear T o — it w1 4w giewi
Sfg T € — anafim ey R 23.12.2014 AftrEfsd ~ AEh B
arvfefar e wed o weaeff faftr wwm i o — wfawr A9 (=
fiysm 4. 7.0, 3159) - ...1936

Service Law — Continuation of Service — Petitioner appointed
as counsellor in RCH project on contractual basis on 13.06.2007 for
one year, which was further extended up to 31.03.2010 — Contract was

‘not renewed and services terminated on 15.09.2010 after giving one

month’s notice — No fresh advertisement for the post —Held — Contract
period of petitioner is over and the project itself has come to an end,
no case of interference — Petition dismissed. [Vijay Kumar Mandloi
Vs. State of ML.P.] ...1954

&ar Bfer — dar wit v — ardl 13.06.2007 H @ I8 @ fag .
dfET @ amER R enwlea. yRaEie ¥ wegea § oww § Py
gan ford 31.03.2010 W& ST TErT AT — Wiyer Adama T @ 1E 7
T WIE P A 39 B SURIT 15.09.2010 S VAIY IAE DX A TR -
ug 3q ¥ 74T Rwmew 58 — afufeila — ard @ wiegr s@fe
ﬁﬁﬁ%@qﬁﬁwmmﬁqﬁﬁ,_mﬁqmumﬂﬁ—
Tifeer @R (e IR deald fA 7.9, o) ...1954

Service Law — Increment — Held — (A) An employee appointed in
accordance with the Recruitment Rules which makes passing of the Hindi
Typing Test essential, would be entitled to increment only after passing
such test— (B) If the Recruitment Rules are silent with regard to entitlement
to the grant of increment on passing the Hindi Typing Test, then in such a
case if the requirement of passing Hindi Typing Test is incorporated in
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the letfer.of appoinimént, the employee would be entitled to increment -

 only after passing the Hindi Typing Test — (C) Where the Recruitment
Rules provide that preference would be given to the candidate who has
passed Hindi Typing Test, in such a case also the employee would not be
entitled to grant of increment, if the order of appointment contains such a

. stipulation. He would be entitled to grant of increment from the date of
passing Hindi Typing Test — (D) Where under the policy as well as letter
of appointment provide for passing of Hindi Typing Test, in such a case
thé employee would be entitled to increment only after passing Hindi Typing
Test — (E) If an employce has been appointed under the policy either of
compassionate appointment or regularization and if policy provides for
requirement of passing- Hindi Typing Test essential,- the concerned
employee would be entitled to benefit of increnient only after having passed
Hindi Typing Test, even in the absence of such a stipulation in the letter of
appointment — (F)The decision rendered in the case of State of MLP. Vs.
Onkal_"lal, 2011(3) MPLJ 404 and State of M.P. & ors. Vs. Ku. Ramani
Bai Bhagat, 2013(1) MPHT 96 do not lay down correct proposition of law.

" [Manoj Kumar Purohit Vs. State of M.P] "' (FB)...1861

war [ — Faagly — afifeEiRa - (6) wdf fam o R
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gede qdar Seivt w3 @ e aaled g w Hf wafta e
@ R qedwT W S v @ IWE € ITgE @ 9 °Y
PR BT — (A) 2.9 1. Alererd, 2011(3) TLALTAS. 404 T2AT 7.
g To U o fa. %, YOl ard |, 2013(1) vflua A, @ A | fag
wy Profa fafr @) @t gRuEmest # yse A FRd € 1 (FIE FAR
Wi L ww e : (FB)...1861

Service Law — No work, no pay — Recovery of monetary benefits
—The Principle of “No work no pay” would not be applicable universally, -
butwould apply in such cases where the employee himself was found
responsible for not discharging the duties of the post—In a case where
the employer was in fault in not allowing the employee to work on a
post carrying higher pay scale because of any reason, the principle of
“No work, no pay” would not be attracted - Order directing recovery
of monetary benefit retrospectively set aside — Petition allowed. [Shashi
Prabha Pandey (Dr.) Vs. State of M.P.] ) ...1884

war By — @ 787 @ a7 T8 — anf¥fF aral B axfet - o
=2 at a7 a1 1 fagta Grdwife vy | an) e 8, Wy % 9
gaer ¥ arg g W A W@ @ iy sdel w1 fdes w1 o
27 SwRar) A a4t o — iy W & et Frate, fad f I
A, A F SEE doE B Ug W o v @ agafa T 39 @)
afe Fear 2, 99 99 wmaa ¥ “wm Ad ot duaw W e Riegra sl
T g — aas gAaE ¥ aRfe ot ) T R F AR AU
— grfyat W) (T AT 9ve (sY) fa w19 ) ...1884

Service Law — Promotion — Value of Assessment made by the
reporting officer in ACR — Held — Assessment made by the reporting
officer is of paramount importance in the series of the authorities which
assessed the performance of an employee for the purpose of Writing
ACR and cannot be overlooked or ignored by the reviewing officer or
accepting officer in a casual manner — Objectivity is required to
disagree with the assessment of reporting officer so as to reach to a
conclusion about the exact performance of the employee —Held - ACRs
should not be used as a tool to settle scores — Petitioner constantly
received excellent grades by his reporting officer — Respondents
directed to consider the case of the petitioner on his filing
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representation and to convene review DPC, if petitioner is found
eligible. [Shyam Kishore Dixit Vs. State of MLP.] ...1977

War Rfr — wei=ifa — RuE 33 a1d afrer gr aifs Tiadar
| gfadeT ¥ ) 18 srmeT #7 gew — affaifRa — aiffe ey gRgeT
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T 0 gaffates after guar wWered afe g7 39 smienRe s
¥ JdEr srar SufE Y far W wwar - Ruid 29 @ aferd @
MEed ¥ I-Ted 8l @ forg devemmr aniftg 2 AR iy oo & Riftag
& Wurew & IR F fred o g o 9@ — affEifa — aftfs Tohg
gftdgal & e TR T @ fay e ook @ W F swEhT 99 fean
ST AT — A B SHS R <7 aret Afre gRT PRER S AfvrET
TS B UE € — Al §RT FREET Wed o¥1 W) 998 ama & frae o
d wdl Al B o U W @ g A geidates ferha gy 9 dow
amaifera w1 ¥ yeweffior &t FrRfvm fear T (T ok dfa R 1,
Y. N159) ...1977.

Sick Industrial Companies (Special Provisions) Act, 1985 (1 of

1986) as amended by Act No. 12 of 1994, Section 22 — Bank Guarantee _

~Bank Guarantee was furnished on behalf of the Contractor to secure
the liability due to non fulfillment of the terms and conditions of the
work —The bank guarantee is a separate contract between the petitioner
and the Bank — The Bank Guarantee ought to have been encashed on
demand by the petitioner — Guarantee is not in respect of any loan or
advance granted to an industrial company — BIFR and AAIFR has no
jurisdiction to question encashment of the Bank guarantee — The Bank
is directed to encash the bank guarantee forthwith and also pay the
interest — Writ Petition allowed. [Narmada Valley Development
Authority Vs. The Appellate Authority for Industrial & Financial
Reconstruction] _ (DB)...1908

v gleifre &Rl (e syae) aftrfrgy 1985 (1986 @7 1)
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TRT — TRA 5l ataifre suh o ygc For Jemar AfH & iy 9
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. =TSl &1 A H $ B8g 49 o PR fEar war— Re aifier 5931

(rfer 3 s2aud=< iR fa. T srfidde TR B Feigad s
wig-faae fewgaRE) (DB)...1908

Urban Land (Ceiling and Regulation) Act, (33 of 1976), Section
10 and Urban Land (Ceiling and Regulation) Repeal Act (15 of 1999)
— Mutation of name in revenue records — Due to non-compliance of
Section 10(5) and 10(6) of the Urban Land (Ceiling and Regulation)
Act, 1976, physical possession has not been taken from holder on the
date of commencement of the Repeal Act, however, the proceedings
shall stand abate — Respondents shall record the name of the petitioner
in revenue papers — Petition allowed. [Thamman Chand Koshta Vs.
State of M.P.] ...1896

e Gy (@rferman diar si fafaae) sftfagm, (1976 #T 33), &%T
10 VT IV G (Ffrean War gl Bfaar) e afefaar (1999 &1
15) — vroed dfyaeEr @ armaewr — TR Y (@ftew e als
fafererr) affras, 1976 1 9T 10(5) TT 10(6) & IIUIGT & BRI
Prfimr affre @ 9 1 @) RAif &) are ¥ wifre sea a8 faan
T ¥, donfy, sEarfEat’ &1 wuwma @ s — geheffier wrea
wrraral ® gt &1 A afafafaa e - AfEaer q9R) (e ww<
Tl fa. 1.9, 3wa) ' ...1896

Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Section 37 —
Awadesh Pratap Singh Vishwavidyalya Ordinance 16(1) — Forged Mark
Sheet — Petitioner on the basis of forged marksheets of graduation
appeared in Post Graduate Examinations and thereafter got job —
University called upon the petitioner to submit original marksheet but
he did not furnish on a plea that entire record have washed away in
flood — Information was called from University Examination Cell and
it was found that petitioner had not passed graduate examination —

_University rightly cancelled the marksheets. [Shacheendra Kumar

Chaturvedi Vs. Awadesh Pratap Singh Vishwavidhyalya] ... 1925
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THE INDIAN LAW REPORTS M.P. SERIES, 2016

(VOL-3)
JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

THE SCHEDULED CASTES AND THE SCHEDULED TRIBES
(PREVENTION OF ATROCITIES) AMENDMENT RULES, 2016.

{Ministry of Social Justice and Empowerment (Department of Social Justice
and Empowerment) Notification No. GS.R. 424(E) dated 14" April, 2016,
published in the Gazette of India (Extraordinary) Part II, Section 3, Sub-section
(i) dated 14.04.2016, Page no. 12-28]

“In exercise of the powers conferred by sub-section (1) of section 23
of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities)

- Act, 1989 (33 0f 1989), the Central Government hereby makes the following

rules further to amend the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Rules, 1995, namely:-

1. (1) These rules may be called the Scheduled Castes and the Scheduled
- Tribes (Prevention of Atrocities) Amendment Rules, 2016.

{2) They shall come 1nto force on the date of their publication in the
Official Gazette.

2. In the Scheduled Castes and the Scheduled Tribes (Prevention of
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Atrocities) Rules, 1995 (hereinafter referred to as the said rules), in rule 2,
for clause (b), the following clause shall be substituted, namely:-

‘(b) “dependent” means the spouse, children, parents, brother and sister of
the victim; who are dependent wholly or mainly on such victim for support.
and maintenance;’.

3. In the said rules, inrule 4, —
(a) for sub-rule (1), the following shall be substituted, namely:-

“(1) The State Government, on the recommendation of the District Magistrate,
shall prepare for each District a panel of such number of eminent senior
advocates who have been in practicc for not less than seven years, as it may
deem necessary for conducting cases in the Special Courts and Exclusive
Special Courts.

(1A) The State Government in consultation with the Director Prosecution or -
in charge of the prosecution, shall also specify a panel of such number of
Public Prosecutors and Exclusive Special Public Prosecutors, as it may deem
necessary for conducting cases in the Special Courts and Exclusive Special
Courts, as the case may be.

(1B) Both the panels referred to in sub-rule (1) and sub-rule (1A) shall be
notified in the Official Gazette of the State and shall remain in force fora
period of three years. ” ;

(b) in sub-rule (2), for the words “ Special Public Prosecutors”, the words
“Special Public Prosecutors and Exclusive Special Public Prosecutors” shall
be substituted;

(c) in sub-rule (3), for the words “a Special Public Prosecutor™, the words
_ “a Special Public Prosecutor or an Exclusive Special Public Prosecutor” shall
be substituted;

(d) for sub-rule (4) of rule 4, the following sub-rule shall be substituted, namely:-

“(4) The District Magistrate and the officer-in-charge of the prosecution at
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the District Ie;fel, shall review,—

(a) - the position of cases registered under the Act ;

(b)  the implementation of the rights of victims and witnesses,
specified under the provisions of Chapter IV A of the Act,

and submit a monthly report on or before 20th day of each subsequent month
to the Director of Prosecution and the State Government, which shall specify
the actions taken or proposed to be taken in respect of investigation and
prosecution of each case. ;

(e} in sub-rule (5), for the words “conducting cases in the Special Courts”,
the words “conducting cases in the Special Courts or Exclusive Special
Courts” shall be substituted;

() in sub-rule (6), for the words “ Special Public Prosecutor”, the words
“Special Public Prosecutor and Exclusive Special Public Prosecutor” shall be
substituted. '

4. In the said rules, in rule 7, —
(a) for sub-rule (2), the following shall be'.substituted, namely:-

“(2) The investigating officer so appointed under sub-rule (1) shall complete
the investigation on top priority, submit the report to the Superintendent of
Police, who in turn shall immediately forward the report to the Director General
of Police or Commissioner of Police of the State Government, and the officer
in- charge of the concerned police station shall file the charge sheet in the
Special Court or the Exclusive Special Court within a period of sixty days
(the period is inclusive of investigation and filing of charge-sheet).

(2A) The delay, if any, in investigation or filing of charge-sheet in accordance
with sub-rule (2) shall be explained in writing by the investigating officer.”;

(b) for sub-rule (3), the following sub-rule shall be substituted, namely:-

*“(3) The Secretary, Home Department and the Secretary, Scheduled Castes
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and Scheduled Tribes Development Department (the name of the Department
may vary from State to State) of the State Government or Union territory
Administration, Director of Prosecution, the officer in-charge of Prosecution
and the Director General of Police or the Commissioner of Police in-charge
of the concerned State or Union territory shall review by the end of every
-quarter the position of all investigations done by the investigating officer. .

5. In the said rules, in rule 8, in sub-rule (1), after clause (vi), the following
clause shall be inserted, namely:-

“(via) informing the nodal officer and the concerned District Magistrates about
implementation of the rights of victims and witnesses specified under the
provisions of Chapter IV A of the Act;”.

6. In the said rules, in rule 9, after clause (vi), the following clause shall
be inse;ted namely:-

“(vii) implementation of the rights of victims and witnesses specified under the
provisions of Chapter IV A of the Act. ”.

7. In the said rules, in rule 10, after clause (iii), the following clause shall ‘
be inserted, namely:-

“(iv) implementation of the rights of victims and witnesses specified under the
provisions of Chapter IV A of the Act, in the identified areas. ™.

8. In thé said rules, inrule 12, —
(a) for sub-rule (4), the following shall be substituted, namely:'-

“(4) The District Magistrate or the Sub-Divisional Magistrate or any other
Executive Magistrate shall make necessary administrative and other
arrangements and provide relief in cash or in kind or both within seven days
to the victims of atrocity, their family members and dependents according to
the scale as provided in Annexure-I read with Annexure-II of the Schedule
annexed to these rules and such immediate reliefshall also include foed, water,
clothing, shelter, medical aid, transport facilities and other essential items.-
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(4A) For immediate withdrawal of money from the treasury so as to timely
provide the relief amount as specified in sub-rule (4), the concerned State
Government or Union territory Administration may provide necessary
authorisation and powers to the District Magistrate.

(4B) The Special Court or the Exclusive Special Court may also order socio-
economic rehabilitation during investigation, inquiry and trial, as provided in
clause (c) of sub-section 6 of section 15A of the Act. ”;

(b) in sub-rule (7), for the words “ Special Court” at both the placcs whcre
they occur, the words “Special Court or Exclusive Special Court” shall
respectively be substituted.

9. In the said rules, for rule 14, the following rule shall be substituted,
namely:-

14, SPECIFIC RESPONSIBILITY OF STATE GOVERNMENT.—(1) The
State Government shall make necessary provisions in its annual budget for
providing relief and rehabilitation facilities to the victims of atrocity, as well as
for implementing an appropriate scheme for the rights and entitlements of
victims and witnesses in accessing justice as specified in sub-section (11) of
sectlon 15A of Chapter IV A of the Act.

(2) The State Government shall review at least twiceina calendar year in the
month of January and July the performance of the Special Public Prosecutor
‘and Exclusive Special Public Prosecutor specified or appointed under section
15 of the Act, various reports received, investigation made and preventive
steps taken by the District Magistrate, Sub-Divisional Magistrate and
Superintendent of Police, relief and rehabilitation facilities provided to the

victims and the reports in respect of lapses on behalf of the concerned
officers. ”.

10. Inthesaidrules,inrule 15, —
@) insubrule (1)—

(A) for the words “shall prepare a mode! contingency plan for implementing”,



J/6

the words “shall frame and implement a plan to effectively implement” shall
be substituted;

(B) after clause (a), the following clause shall be inserted, namely:-

“(aa) an appropriate scheme for the rights and entitlements of victims and
witnesses in accessing justice, as specified in sub-section (11) of section 15 A
of Chapter IV A of the Act;

(ii) in sub-rule (2), for the words “to the Central Governmerit in the Ministry
of Welfare”, the words “to the Central Government in the Department of
Social Justice and Empowerment, Ministry of Social Justice and
Empowerment” shall be substituted.

11.  Inthe said rules, for rule 16, the following rule shall be substituted,
namely:-

“16. CONSTITUTION OF STATE-LEVEL VIGILANCE AND
MONITORING COMMITTEE:

(1) The State Government shall constitute high power vigilance and monitoring
committee of not more than twenty-five members consisting of the following,

namely— . '

(1) Chief Minister or Administrator — Chairman (in case of a State under
President’s Rule, the Governor shall be the Chairman);

(i) Home Minister, Finance Minister and Minister(s) in-charge of welfare and
development of the Scheduled Castes and the Scheduled Tribes - Members
(in case of'a State under the President’s Rule, the Advisors shall be Members);

(iit) all elected Members of Parliament and State Legislative Assembly and
Legislative Council from the State belonging to the Scheduled Castes and the
Scheduled Tribes shall be Members; '

(iv) Chief Secretary, the Home Secretary, the Director General of Police,
Director/Deputy Director, the National Commission for the Scheduled Castes
and the National Commission for the Scheduled Tribes shall be Members;
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(v) the Secretary in-charge to the welfare and development of the Scheduled
Castes and the Scheduled Tribes shall be Convener.

(2) The high power vigilance and monitoring committee shall meet at least
twice in a calendar year, in the month of January and July to review the
implementation of the provisions of the Act, scheme for the rights and
entitlements of victims and witnesses in accessing justice, as specified in sub-
section (11) of section 15A of Chapter IV A of the Act, relief and rehabilitation
facilities provided to the victims and other matters connected therewith,

prosecution of cases under the Act, role of different officers or agencies
responsible for implementing the provisions of the Act and review of various
reports received by the State Government including that of the nodal officer
and special officer.”

12.  Inthesaidrulesinrule 17, in sub-rule (1), after the words “review
the implementation of the provisions of the Act,”, the words “scheme for the
rights and entitlements of victims and witnesses in accessing justice, as specified
in sub-section (11) of section 15A of Chapter IV A of the Act, “ shall be
“inserted.

13.  Inthesaid rules,inrule 174, in sub-rule(1), after the words, “ review
the implementation of the provisions of the Act”, the words “scheme for the
rights and entitlements of victims and witnesses in accessing justice, as specified
in sub-section an of section 15A of Chapter IV A of the Act,”, shal] be
inserted. '

14.  In the said rules, in the Schedule, for Annexure-1, the following
Annexure shall be substituted, namely:-
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“ANNEXURE-I
[See rule 12(4)]
NORMS FOR RELIEF AMOUNT
St. No. Name of the offence Minimum amount of relief
) @ (3)
1. |Putting any inedible or| One lakh rupees to the victim.

obnoxious substance [Section
3(1)(a) of the Act]

Dumping excreta, sewage,
carcasses or any other
obnoxious substance [Section
3(1)(b) of the Act]

Dumping excreta, waste matter,
carcasses with intent to cause
injury, insult or annoyance
[Section 3(1)(c) of the Act]

Garlanding with. footwear or
parading naked or semi-naked
[Section 3(1)(d) of the Act]

Forcibly committing acts such

as removing clothes, forcible.

tonsuring of head, removing
moustaches, painting face ‘or

body [Section 3(1)(e) of the
| Act] C

Payment to the victim be made as
follows:

(i) 10 per cent. at First Information
Report (FIR) stage for serial
numbers (2) and (3) and 25
percent at FIR stage for serial
numbers (1), (4) and (5);

(ii)-SO per cent. when the charge
sheet is sent to the court; r

(ii) 40 per cent. when the accused

are convicted by the lower court |

for serial numbers (2) and (3) and
likewise 25 percent for serial
numbers (1), (4) and(5).

Wrongful occupation or
cultivation of land [Section
3(1)(f) of the Act] -

Wrongful dispossession ofland or
premises or interfering with the
rights, including forest rights.

One lakh rupees to the victim. The
land or premises or water supply
or irrigation facility shall be
restored where necessary at
Government cost by the
concerned State Government or
Union territory Administration.
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[Section 3(1)(g) of the Act]

Payment to the victim be made as
follows: '

(i) 25 per cent. at First Information
Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iif) 25 per cent. when the accused
are convicted by the lower court.

Begar or other forms of forced
or bonded labour [Section
3(1)(h) of the Act]

Compelling to dispose or carry
human or animal carcasses, or
to dig graves [Section 3(1)(i) of
the Act]

10.

Making a member of the
Scheduled Castes or the
Scheduled Tribes to do manual
scavenging or employing him for
such purpose [Section 3(1)(j)
of the Act]

11.

Performing, or promoting
dedication of a Scheduled
Caste or a Scheduled Tribe
woman as a devadasi [Section
3(1)(k) of the Act]

One lakh rupees to the victim.
Payment to be made as follows:

(i) Payment of 25 per cent. First
Information Report (FIR) stage;

(1i) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

12.

Prevention from voting, filing
nomination [Section 3(1)(1) of
the Act] '

13.

Forcing, intimidating or
obstructing a holder of office of
Panchayat or Municipality from

Eighty- five thousand rupees to the
victim. Payment to be made as
follows:

(1) 25 per cent. at First Information
Report (FIR) stage;
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performing duties [Section
3(1){m) of the Act]

14.

After poll violence and
imposition of social and
economic boycott [Section
3(1)(n) of the Act] )

15.

Committing any offence under
this Act for having voted or not
having voted for a particular
candidate [Section 3(1)(o) of
the Act] -

(11) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent .when the accused
are convicted by the lower court.

16.

Instituting false, malicious or
vexatious legal proceedings
[Section 3(1)(p) of the Act]

Eighty-five thousand rupees to the
victim or reimbursement of actual
legal expenses and damages,
whichever is less. Payment to be
made as follows:

() 25 per cent. at First Information
Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

17.

Giving false and frivolous
information to a public servant
[Section 3(1)(q) of the Act]

One lakh rupees to the victim or

reimbursement of actual legal -
expenses and damages, whichever

is less. Payment to be made as

follows:

(1) 25 per cent. at First Information
Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;




J11

(i11) 25 per cent. when the accused
are convicted by the lower court.

18.

Intentional insult or intimidation
to humiliate in any place within
public view [Section 3(1)(r) of
the Act]

19.

Abusing by caste name in any
place within public view
[Section 3(1)(s) of the Act]

20.

Destroying, damaging or
defiling any object held sacred
or in high esteem [Section
3(1)(t) of the Act]

21.

Promoting feelings of enmity,
hatred or ill-will [Section
3(1)(u) of the Act]

22.

Disrespecting by words or any
other means of any late person

| held in high esteem [Section

3(1)(v) of the Act]

One lakh rupees to the victim.
Payment to be made as follows:

(i) 25 per cent. at First Information
Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

23,

Intentionally touching a

1 Scheduled Caste or a

Scheduled Tribe woman
without consent, using acts or
gestures, as an act of sexual
nature, [ Section 3(1){(w) of the
Act]

Two lakh rupees to the victim.
Payment to be made as follows:

(i) 25 per cent. at First Information
Report (FIR) stage;

{ii}) 50 per cent. when the charge
sheet is sent to the court;

(1ii) 25 per cent. when the accused
are convicted by the lower court.
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24,

Section 326B of the Indian
Penal Code (45 of 1860)—
Voluntarily throwing or
attempting to throw acid.
[Section 3(2)(va) read with
Schedule to the Act]

(a) Eight lakh and twenty-five
thousand upees to the victim with
burns exceeding and 2 per cent
and above burns on face or in
case of functional impairment of
eye, ear, nose and mouth and or
burn injury on body exceeding 30
per cent;

(b) four lakh and fifteen thousand
rupees to the victim with burns
between 10 per cent. to 30 per
cent. on the body;

(c) eighty-five thousand rupees to
the victim with burns less than 10
per cent. on the body other than
on face.

In addition, the State
Government or Union territory
Administration shall take full
responsibility for the treatment of
the victim of acid attack.

The payment in terms of items ()
to (c) are to be made as follows: |

(i) 50 per cent. at First
Information Report (FIR) stage;

(i1) 50 per cent. after receipt of
medical report.

25,

Section 354 of the Indian Penal
Code (45 of 1860) — Assault
or criminal force to woman with
intent to outrage her modesty.

[Section 3(2) (va) read with
Schedule to the Act]

Two lakh rupees to the victim.
Payment to be made as follows:

(i) 50 per cent. at First
Information Report (FIR) stage;
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(ii) 25 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. on conclusion
of trial by the lower couit.

26.

Section 354 A of the Indian
Penal Code (45 of 1860)—
Sexual harassment and
punishment for sexual
harassment.

[Section 3(2) (va) read with
Schedule tothe Act]

Two lakh rupees to the victim.
Payment to be made as follows:

(i) 50 per cent. at First
Information Report (FIR) stage;

(ii) 25 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. on conclusion
of trial by the lower court.

27.

Section 354 B of the Indian
Penal Code (45 of 1860)—
Assault or use of criminal force
to woman with intent to disrobe
[Section 3(2)(va) read with
Schedule to the Act]

Two lakh rupees to the victim.
Payment to be made as follows:

(i) 50 per cent. at First
Information Report (FIR) stage;

(ii) 25 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. on conclusion
of trial by the lower court.

28.

. |Section 354 C of the Indian

Penal Code (45 of 1860)—

Voyeurism. [Section 3(2)(va) .

read with Schedule to the Act]

Two lakh rupees to the victim.
Payment to be made as follows:

(i) 10 per cent. at First
Information Report (FIR) stage.

| (i) 50 per cent. when the charge

sheet is sent to the court.

(iii) 40 per cent. when the
accused are convicted by the
lower court.
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29.

Section 354 D of the Indian
Penal Code (45 of 1860) —
Stalking. [Section 3(2)(va)
read with Schedule to the Act]

. Two lakh rupees to the victim.

Payment to be made as follows:

(i) 10 per cent. at First
Information Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 40 per cent. when the
accused are convicted by the
lower court.

30.

Section 376 B of the Indian
Penal Code (45 of 1860)—
Sexual intercourse by husband
upon his wife during
separation, [Section 3(2)(va)
read with Schedule to the Act]

Two lakh rupees to the victim. .
Payment to be made as follows: '

(i) 50 per cent. after medical
examination and confirmatory
medical report; -

(11) 25 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the
accused are convicted by the
lower court.

31.

Section 376 C of the Indian
Penal Code (45 of 1860)—
Sexual intercourse by a person
in authority. [Section 3(2)(va)
read with Schedule to the Act]

Four lakh rupees to the victim.
Payment to be made as follows:

(i) 50 per cent. after medical
examination and confirmatory
medical report;

(it) 25 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. on conclusion
of trial by the lower court.

(3]

.
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32.

Section 509 of the Indian
Penal Code (45 of 1860)—
Word, gesture or act intended
to insult the modesty of a
woman. [Section 3(2)(va)
read with Schedule to the Act]

Two lakh rupees to the victim.
Payment to be made as follows:

(i) 25 per cent. at First
Information Report (FIR) stage;

(if) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the
accused are convicted by the
lower court.

Fouling or corrupting of water
[Section 3(1)(x) of the Act]

Full cost of restoration of normal
facility, including cleaning when
the water is fouled, to be borne
by the concerned State
Government or Union territory
Administration. In addition, an
amount of eight lakh twenty-five
thousand rupees shall be
deposited with the District
Magistrate for creating
community assets of the nature
to be decided by the District
Authority in consultation with the
Local Body.

34

Denial of customary right of
passage to a place of public
resort or obstruction from
using or accessing public
resort [Section 3(1)(y) of the
Act]

. or Union territory Administration.

Four lakh twenty-five thousand
rupees to the victim and cost of
restoration of right of passage by
the concerned State Government

Payment to be made as follows:

(i) 25 per cent. at First
Information Report (FIR) stage;

(ii) 50 per cent. when the charge




J/16

sheet is sent to the court;

(iif) 25 per cent. when the accused
are convicted by the lower court.

35.

Forcing or causing to leave
house, village, residence desert
place of residence [Section
3(1)(z) of the Act]

Restoration of the site or right to
stay in house, village or other
place of residence by the
concerned State Government or
Union territory Administration and
relief of one lakh rupees to the
victim and reconstruction of the
house at Government cost, if
destroyed. Payment to be made
as follows: ’

(i) 25 per cent. at First Information
Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

36.

Obstructing or preventing a
member of a Scheduled Caste
or a Scheduled Tribe in any
manner with regard to—

(4) using common property
resources of an area, or burial
or cremation ground equally

‘with others or using any river,

stream, spring, well, tank,
cistern, water-tap or other
watering place, or any bathing
ghat, any public conveyance,
any road, or passage [Section
3(1)(za)(A) of the Act]

(4): Restoration of the right using
common property resources of an
area, or burial or cremation ground
equally with others or using any
river, stream, spring, well, tank,
cistern, water-tap or other
watering place, or any bathing
ghat, any public conveyance, any
road, or passage equally with
others, by the concerned State
Government or Union Territory

Ly

.

w}
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(B) mounting or riding bicycles
or motor cycles or wearing
footwear or new clothes in
public places or taking out
wedding procession, ‘or
mounting a horse or any other
vehicle during wedding
processions [Section

3(1)(za)(B) of the Act]

(C) entering any place of
worship which is open to the
public or other persons

1 professing the same religion or

_Administration and relief of one
lakh rupees to the victim. Payment
to be made as follows:

ti) 25 per cent. at First
Information Report (FIR} stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

(B): Restoration of the right of
mounting or riding bicycles or
motor cycles or wearing footwear
or new clothes in public places or
taking out wedding procession, or
mounting a horse or any other
vehicle during wedding
processions, equally with others
by the concerned State
Government or Union territory
Administration and relief of one
lakh rupees to the victim. Payment
to be made as follows:

@ Payment of 25 per cént. at First
Information Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court;

(C): Restoration of the right of
entering any place of worship
which is open to the public or
other persons professing the same
religion or taking part in, or taking
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taking part in, or taking out,
any religious, social or cultural
processions including jatras
[Section 3(1)(za)(C) of the
Act]

(D) entering any educational
institution, hospital,
dispensary, primary health
centre, shop or place of public
entertainment or any other
public place; or using any
utensils or articles meant for
public use in any place open
to the public [Section
3(1)(za)(D) of the Act]

out any religious procession or
jatras, as is open to the public or
other persons professing the same
religion, social or cultural
processions including jatras,
equally with other persons, by the
concerned State Government or
Union territory Administration and
relief of one lakh rupees to the
victim. Payment to be made as
follows: :

(1) 25 per cent. at First Information
Report (FIR) stage

(11) 50 per cent. when the charge
sheet is sent to the court.

(iii) 25 per cent. when the accused
are convicted by the lower court.

(D): Restoration of the right of
entering any educational
institution, hospital, dispensary,
primary health centre, shop or
place of public entertainment or
any other public place; or using
any utensils or articles meant for
public use in any place open to the
public, equally with other persons
by the concerned State
Government or Union territory
Administration and relief of one
lakh rupees to the victim. Payment
to be made as follows:

(1) 25 per cent. at First Information
Report (FIR) stage; -

.‘ (11) 50 per cent. when the charge

sheet is sent to the court;

v}

w)
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(E) practicing any profession or
the carrying on of any
occupation, trade or business
oremployment in any job which
other members of the public, or
any section thereof, have aright
to use or have access to
[Section 3(1)(za)(E) of the Act]

(i1i) 25 per cent. when the accused
are convicted by the lower court.

(E): Restoration of the right of
practicing any profession or the
carrying on of any occupation,
trade or business or employment
in any job which other members
of the public, or any section
thereof, have a right to use or have
access to, by the concerned State
Government / Union territory
Administration and relief of one
lakh rupees to the victim. Payment
to be made as follows:

(i) 25 per cent. at First
[nformation Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

Causing physical harm or
mental agony on the allegation

‘I of being a witch or practicing

witcheraft or being a witch
[Section 3(1)(zb) of the Act]

One lakh rupees to the victim and
also commensurate with the
indignity, insult, injury and
defamation suffered by the victim.
Payment to be made as follows:

(i) 25 per cent. at First
Information Report (FIR) stage;

(i1) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.
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38.

Imposing or threatening a social
or economic boycott. [Section
3(1)(zc) of the Act]

Restoration of provision of all
economic and social services
equally with other persons, by the
concerned State Government or
Union territory Administration and

relief of one lakh rupees to the |

victim. To be paid in full when
charge sheet is sent to the lower
court.

39.

Giving or fabricating false
evidence [Section 3(2)(i) and

(ii) of the Act]

Four lakh fifteen thousand rupe;é-s’
to the victim. Payment to be made
as follows: '

(i) 25 per cent. at First Information
Report (FIR) stage;

'(ii) 50 per cent. when the charge

sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

-—..#-\

40.

Conﬂmitting offences under the
Indian Penal Code (45 of

.1860) punishable with

imprisonment for a term of ten
years or more [Section 3(2) of
the Act]

Four Iakh rupees to the victim and
or his dependents. The amount
would vary, if specifically
otherwise provided in this
Schedule. Payment to be made as
follows:

(i) 25 per cent. at First Information
Report (FIR) stage;

(if) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

H
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41.

Committing offences under the
Indian Penal Code (45 of 1860}
specified in the Schedule to the
Act punishable with such
punishment as specified under
the Indian Penal Code for such
offences [Section 3(2) (va) read
with the Schedule to the Act]

Two Jakh rupees to the victim and
or his dependents. The amount
would vary if specifically
otherwise provided in this
Schedule. Payment to be made as
follows:

(i) 25 per cent. at First
Information Report (FIR) stage;

(ii) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 percent. when the accused
are convicted by the lower court;

42.

Victimisation at the hands of a
public servant [Section 3(2) (vii)
of the Act]

Two lakh rupees to the victim and
or his dependents. Payment to be
made as follows:

(i) 25 per cent. at First
Information Report (FIR) stage;

(i) 50 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent. when the accused
are convicted by the lower court.

43.

Disability. Guidelines for
evaluation of various disabilities
and procedure for certification
as contained in the Ministry of
Social Justice and
Empowerment Notification No.
16-18/97-NI, dated the 1st
June, 2001. A copy of the
notification is at Annexure-II.

(a) 100 per cent. incapacitation

Eight lakh and twenty-five
thousand rupees to the victim.

.
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(b) where incapacitation is less
than 100 per cent. but more
than 50 per cent.

(c) where incapacitation is less
than 50 per cent.

Payment to be made as follows:

(i) 50 per cent. after medical
examination and confirmatory
medical report;

(ii) 50 per cent. when the charge

-sheet is sent to the court;

Four lakh and fifty thousand
rupees to the victim. Payment to
be made as follows:

(i) 50 per cent. after medical

examination and confirmatory

medical report;

(ii) 50 per cent. when the charge
sheet is sent to the court;

Two lakh and fifty thousand
rupees to the victim. Payment to
be made as follows:

(i) 50 per cent. after medical
examination and confirmatory
medical report;

(ii) 50 per cent. when the charge
sheet is sent to the court.

44.

Rape or Gang rape.

(i) Rape [Section 375 of the
Indian Penal Code (45 of
1860)]

Five lakh rupees to the victim.
Payment to be made as follows:

(i) 50 per cent. after medical
examination and confirmatory
medical report;

(ii) 25 per cent, when the charge |.

sheet is sent to the court;

(iii) 25 per cent. on conclusion of
trial by the lower court.

7]



J/23

45,

. (1) Gang rape [Section 376D
of the Indian Penal Code( 45
of 1860)]

Murder or Death.

Eight lakh and twenty-five
thousand rupees to the victim.
Payment to be made as follows:

(i) 50 per cent. after medical
examination and confirmatory
medical report;

(ii) 25 per cent. when the charge
sheet is sent to the court;

(iii) 25 per cent .on conclusion of
trial by the lower court.

Eight lakh and twenty-five
thousand rupees to the victim.

| Payment to be made as follows:

(i) 50 per cent. after post mortem
report;

(ii) 50 per cent. when the charge
sheet is sent to the court.

- 46.

Additional relief to victims of
murder, death, massacre, rape,
gang rape, permanent
incapacitation and dacoity.

In addition to relief amounts paid
under above items, relief may be
arranged within three months of
date of atrocity as follows:-

(i) Basic Pension to the widow
or other dependents of deceased
persons belonging to a
Scheduled Caste or a Scheduled
Tribe amounting to five thousand
rupees per month, as applicable
to a Government servant of the
concerned State Government or

| Union territory Administration,

with admissible dearness
allowance and employment to
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one member of the family of the
deceased, and provision of
agricultural land, an house, if
necessary by oufright purchase;

(ii) Full cost of the education up
to graduation level and
maintenance of the children of the
victims, Children may be-admitted
to Ashram schools or residential
schools, fully funded by the
Govemment;

(iii) Provision of utensils, rice,
wheat, dals, pulses, etc., for a
period of three months.

47. | Complete destruction or burnt | Brick or stone masonary house to
houses. be constructed or provided at
Government cost where it has
been burnt or destroyed.”

[F. No. 11012/1/2016-PCR(Desk)]
AINDRI ANURAG, Jt. Secy.

Note The principal rules were published in the Gazette of India,
Extraordinary, vide notification number G.S.R. 316(E), dated the
31st March, 1995 and last amended vide G.S.R.. 774(E), dated the
5th November, 2014.

)
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_ FULL BENCH
Before M. Justice A.M. Khanwilkar, Chtef Justzce,
Mr. Justice S.K. Gangele & Mr. Justice Alok Aradhe
W.P. No. 13259/2011(S) (Jabalpur) decided on 23 November, 2015

i

MANOJKUMARPUROHIT &ors.. . - ...Petitioners
VS . - - - L, FEREE N
STATE OF M P &ors.. .. . T Respondents

(Alongw1th W.P. No. 12604/2009 WA No. 710/2010, W.P. No.
5887/2011, W.P. No. 826/2011, W.P. No. 16608/2011, W.P. No. 2974/

2012"W.A. No. 280/2012, W.A. No. 444/2012, W.A. No. 354/2013,
‘W.A. No 753/2013, W.A. No.’ 1007/2013 W.A. No. 1008/2013; WA.
'No. 1012/2013, W.A. No. 166/2014, W.A. No. 295/2014, W.A.No. 902/
'2014 WA No. 903/2014, W.A. No 202/2015 &WA No. 233/2015)

Serwce Law - Increment - Held (A) An employee appomted in

. accordance with the Recruitment Rules which makes passing of the
~H1ndl Typlng Test essential, would be entltled to mcrement only after
_passing such test - (B) If the Recrultment Rules are silent with regard

to entitlement to the grant of increment on passing the Hmdl Typing
Test, then in such a case if the requirement of passing Hindi: Typmg
‘Test is incorporated in the letter of appointment, the employee would
be entitled to increment only after passing the Hlndl TypingTest-(C)

-Where the Recruitment Rules provide that preference would be given

to the candidate who has passed Hindi Typing Test, in such a case also -
the employe¢ would not be entitled to grant of increment, if the order
of appomtment contains such a stipulation. He would be entitled to
grant of increment from the date of passing Hindi Typing Test - (D)
‘Where under the policy as well as letter of appointment provide for
passing of Hindi Typing Test, in such a case the employee would be
entitled to increment only after passing Hindi Typing Test - (E) If an
employee has been appointed under the policy either of compassionate
appointment or regularization and if policy provides for requirement
of passing Hindi Typing Test essential, the concerned employee would
be entitled to benefit of increment only after having passed Hindi Typing
Test, even in the absence of such a stipulation in the letter of
appeintment - (F)The decision rendered in the case of State of M.P.
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Vs. Onkarlz-tl 2011(3) MPLJ 404 and State of M.P. '& ors. Vs. Ku.
" Ramani Bai Bhagat, 2013(1) MPHT 96 do not lay down correct
proposition of law. -* (Para 20)

dar Afy — FeTgy — atafeaiRa - (Eﬁ)ﬂ?ﬁﬁzm ot
geaEd qdar sclvl $ s 99 2, @ aur Rigaa e
A $ad Sad ST Sl v $ SuNia € dueiqfy 8 gFPaN w9
- (@) F qeaea war satvf o6 W dagfe 3 wea @ wea d
afe weff Pt & a9 99 qEm ¥ Ay R gedey e il e
- #1 wd Frafea v § awfase @ 99 wHA oaa, i gedes ahar

Iadf o @ Swra @ daegfy 2q eHeR T — (w)mﬁqd’fﬁaﬂ-
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qeawd e Sl o # R @ daagfy R a1 gwar g -
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- BT 9u9" &1, d99 R e 4 edad dua ) gudes e swlivf
FM B IR & dagfy 2 TFAR B — (3) I HI1F HHAd gFEw
frgfea srerar Frafrdfieer ot Afr & sfavfa Prgaa fear T @ den afx
7 Ny B s aguR R qeaes v schel R s aewe
© 2, 99 w9 T ¥ Pgfe v ¥ K geded wer salil & @)
C grguiterd B9 W i 9efta edaN dad A godws war swhef
o @ SWE @ oG ¢ 99 oY gbar BT = (9) WUy A
I HRATA, 2011(3) TA.AL.YAS. 404 T2 A.UIST U4 30 3. 7 @ a9
WA, 2013(1) AALTEEL ssﬁ}mﬁﬁqwﬁrﬂuﬁmaﬂw
uﬁm&’raﬁuaﬁ:%"raﬂﬂ%’l ‘ -

Cases referred:

2005(III)MPWN SN 116 ILR 2008 MP 1869 2011(3)MPLJ 404

PRS- T )

(2001)5'SCC 482, 2013 (1)MPHT 96, (2011) 11 SCC 136, 1982 MPWN

275, (2006) 3 MPHT 352, (1994) 4 SCC 391, AIR 1956 SC 520;'AIR
1976 SC 2049, AIR 1979 SC 52, AIR 1987 SC 1293, (2008) 14 SCC 370,
(2004) 13 SCC 706, (1993) 2 SCC 310, (2007) 11 SCC 599, (1997) 1
'SCC 607, (2001) 4 SCC 350..

D.K. Tripathi with SanjayK Agrawal, for the pet1t1oners
Samdarshi Tiwari, Dy. A.G.for the respondents.
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" ORDER

The Order of the Court was  delivered by :
ALOK ARADHE, J. :- This reference arises from an order dated 27.08.2011
passed by the learned Single Judge in Writ Petition No.13259/2011(5), to
consider the following question:-

“Whether an employee is entitled to increment from the
initial date of appointment after his appointment in
accordance to the Recruitment Rule and whether he can
be denied increment on the ground of non passing of Hindi
Typing Test due to the condition stipulated in the
appointment order?”

2. Ordinarily, we must answer only the question as referred by the learned
Single Judge, however, as other connected matters involving similar or
overlapping issues have been directed to be linked with the leading writ petition
in which reference order has been passed, we may have to examine the issues
arising therein as well. After hearing the counsel appearing in the respective

© petitions, in this bunch of cases, we deem it appropriate to reformulate the

questions which may have to be considered by us in all these matters as
referred:

(A)  Whether an employee is entitled to increment from the initial

' date of appointment or only from the date of passing of Hindi
Typing Test, because of such condition specified in his letter
of appointment? Further, is it open to the Appointing Authority
to provide such a condition in the letter of appointment?

(a) When the Recruitment Rules expressly prescribe
condition of passing Hindi Typing Test?

(b))  Whenthe Recruitment Rules are silent but the leuej' of
appointment contains such stipulation about passing
of Hindi Typing Test?

(c) When the Recruitment Rules provide that preference
would be given to candidates who have passed Hindi
Typing Test and the letter of appointment contains such
stipulation? -
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(d)  When the appointment is made under the Policy of
Compassionate Appointment or Régularization
specifying passing of Hindi Typing Test as essential and
also the [etter of appointment provides for that condmon
for entitlement of increment.

(B)  When the appointment is made under the Pohcy of elther
Compassionate Appointment or Regularization and the Policy
expressly provides that passing of Hindi Typing Test is essential,
absence of such condition in the letter of appomtment would
make any difference.

(C) Whether decisions in the cases of State ofM P v Onkarlal,
2011 (3) MPLJ 404 and State of M.P. vs. Ku.Ramani Bai

Bhagat, 2013 (1) MPHT 96 lay down correct proposmon of
law?

3 Facts giving rise to reference in nut shell are that the petmoners in
W.P.N0.13259/2011 were appointed on compassionate basis on the posts of
Lower Division Clerks (LDCs) in School Education Department of Government
. of Madhya Pradesh between the period from 27. 3.1991 to 30.9.1997.

Admittedly, the orders of appointment of petitioners contain a stipulation that
within the period prescribed in the order of appointment it-is mandatory for
the petitioners to pass Hindi Typing Test. Itis also not in dispute that petitioners
have passed Hindi Typing Test beyond the period prescribed in the letters of
appointment. The petitioners in the instant writ petition have sought a direction
to the respondents to grant benefit of increment on completion of one year

from the dates of their initial appointment alongwith interest.

4, We may now briefly refer to the facts of other connected matters. The
appellants in Writ Appeals No.280/2012, 354/2013, 166/2014, 903/2014
and 295/2014 and petitioners in WP No0.2974/2012 were appointed under
the scheme of appointment on compassionate basis, whereas the employees
in the remaining cases, namely, Writ Petitions No.826/2011, 5887/2011,

13259/2011 & 12604/2009, 16608/2011 and Writ Appeals No.1007/2013,
1012/2013, 233/2015, 710/2010, 444/2012 753/2010 and 1008/2013 were
initially appointed and thereafter under the scheme of regularisation their
serwces were regularized. The respondent in W.A N0.902/2014 was appointed
in accordance with Recruitment Rules in Treasury Accounts Department and

w
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the Rules are silent with regard to passing Hindi Typing Test. However, letter
of appointment contains such a stipulation, but the employees wete deprived
of the benefit of one increment. In the aforesaid factual background the
- employees have approached this Court with regard to their claim for grant of
increment on completion of one year from the date of their initial appoinhﬁent_.

5. Learned Single Judge noticed that conflicting views have been
expressed by the Division Benches of this Court in the cases of State of M.P.
vs. Smt.Sushma Surana, 2005 (III) MPWN SN 116; State of M.P. and
others vs. Vinod Mohan Shrivastava, JLR 2008 MP 1869 and by another
Division Bench in the case of State of M.P.and another vs. Onkar Lal,
2011 (3) MPLJ 404. Accordingly, the order of reference was made.

6. Mr.D.K . Tripathi, learned counsel for the petitioners while referring to
the decision of Supreme Court in the case of Dr. Rajinder Singh vs. State of
Punjab and others, (2001) 5 SCC 482 submitted that service rules cannot
be amended by a government order, circular or notification and the circular
cannot override the statutory provision. In this connection, reliance was also
placed on the Division Bench decision of this Court in 2013 (1) MPHT 96
[State of M. P. and others vs. Ku. Ramani Bai Bhagat] and decision of the
Supreme Court in the case of 4jaya Kumar Das vs. State of Orissa and
others, (2011) 11 SCC 136. It was also submitted that without amending the
rule, the condition of passing Hindi Typing Test cannot be prescribed in the
letter of appointment.

7. Mr.Sanjay K. Agrawal, learned counsel argued that since passing of
Hindi Typing Test is not an essential eligibility qualification prescribed in
Madhya Pradesh Treasury Clerical Services (Recruitment & Conditions) Rules,
1965, the benefit of increment cannot be denied to an employee. It was further
argued that even if passing of Hindi Typing Test is an essential condition in the
Rules, the benefit of increment cannot be denied to the petitioner in view of
Fundamental Rule 25 as the petitioner was appointed on Time Scale of Pay.
It was also urged that grant of annual increment is a matter of course and
same cannot be withheld. In support of aforesaid submissions, reliance has
been placed on the decisions rendered in the cases of Jageshwar vs. State
of M.P. 1982 MPWN 275, Dongar Singh Pawar vs. State of M.P. and
others, (2006) 3 MPHT 352 and Ku.Ramani Bai Bhagat (supra).

8. On the other hand, learned Deputy Advocate General submitted that
' |
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petitioners in the Writ Petition No.13259/2011 as well as in other connected
matters were appointed either on compassionate basis or by way of
regularization and not in accordance with the Recruitment Rules. It is also
pointed out that except in Water Resources Department and Public Works
Department, in all other departments of Government of Madhya Pradesh, the
requirement of passing Hindi Typing Test is mandatory qualification under the
Recruitment Rules. However, in the rules governing the service conditions of
employees of Treasury & Accounts Department, such a condition is not )
prescribed. It was also argued that even under the policies of regularization as
well as compassionate appointment, the condition of passing Hindi Typing
Test is mandatory and Fundamental Rules do not apply to the case of
petitioners, as they have been appointed under the scheme, either of
regularization or compassionate appointment. While referring to circular dated
10.6.1994 it was submitted that if an employee does not pass Hindi Typing
Test even after attaining 40 years of age, his services would be regularized. It
is further argued that even if the essential qualification is prescribed under the
Rules, the State Government can always prescribe higher qualification and the
appointing authority can lay down the requisite qualification. In support of
aforesaid submissions reliance was placed on the decisions in the cases of
S.Satyapal Reddy and others vs. Government of A.P. and others, (1994)
- 4 SCC 391 and Banarsidas vs. State of Uttar Pradesh, AIR 1956 SC 520.
Lastly, it was pointed out that decisions in the case of Smt.Sushma Surana
(supra) and Vinod Mohan Shrivastava (supra) lay down correct proposition
of law and have been approved by another Division Bench in the case of
State of Madhya Pradesh vs. Sunderlal Mehra vide order dated 07.8.2012
passed in Writ Appeal No.73/2011. '

9., Wehave considered the rival submissions made at the Bar, Before
proceeding further, the nature of appointment and the scheme under which the
appointments have been made, may be taken note of. The petltloners have
been appointed by the following three modes:-

O in accordance with the Recruitment Rules;
() " under the scheme of regularisation; and

@)  underthe scheme of appointment on compassionate basis.

() - Under the Scheme of Appointment in accordance with the
Recruitment Rules
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The Recruitment Rules of various Departments prescribe the procedure
for recruitment. The process of recruitment under the said Rulesis initiatéd by
issnance of an advertisement, by which, the applications are invited from eligible
candidates possessing educational qualification prescribed under the
Recruitment Rules; The application of each such candidate is scrutinized by
the Selection Committee and thereafter appointment of the most meritorious
candidate(s) is made against the vacant substantive post. It is pertinent to
mention that in all the Departments, except in the Water Resources Department
and Public Works Department, the requirement of passing Hindi Typing Test
for the post of Lower Division Clerk is a mandatory qualification. The
Recruitment Rules of Public Works Department and Water Resources
Department provide that preference shall be given to the candidate who has
passed Hindi Typing Test, whereas the Madhya Pradesh Treasury Ministerial
Service (Recruitment and Conditions of Service) Rules, 1965 are silent in this
regard. : '

(i) Under the Scheme of Regularisation:

The Government of Madhya Pradesh had issued instructions on
09.1.1990 for regularisation of appointment of the concerned employees not
appointed in accordance with the Recruitment Rules. Clause 3 of the aforesaid
instructions deals with the process for appointment of those employees, who
have either been appointed on daily wage basis or working under the worked
charged in contingency paid establishment prior to 3 1.12.1988. Clause 3 of
the aforesaid instructions provides the procedure for making an appointment.
The ¢lause 3.5 of the aforesaid instructions reads as under:-

“3(5) ﬁgﬁﬁﬁﬂ#m@ﬁwﬁﬁﬁﬁw#ﬁwﬁﬁﬁm
vg o FiETy v afard g R e @ e ReiRT
Jrears 76 & ed Fafi doaar 4 Fgla o o argmary
BIReT v &7 O o 5 o @) _
Thereafter, the State Government by instructions dated 19.2.1990
provided that in case Lower Division Clerk has not passed Hindi Typing Test,
" he should be appointed against the vacant post subject to the condition that
_he shall have to pass Hindi Typing Test within a period of one year, and until
and unless he passes Hindi Typing Test, he shall not be entitled to the benefit

of annual increment. The said instructions dated 19.2.1990, issued by State
Government, read as under:- )
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] Thus, itis evident that under the policy of regularisation a candidate is
required to possess educational qualification including passing of Hindi Typing
Test, which is prescribed under the Rules. '

(iii). Under the Scheme of 'CompassionateApgointment

The General Administration Department of Government of Madhya
Pradesh by order dated 10.6.1994 formulated a scheme for providing
compassionate appointment. Clause 20 of the aforesaid Policy provides that
it would not be necessary for the widow of a government servant to ‘pass
Hindi Typing Test, but in cases where children of deceased government servants
are given appointment on compassionate basis, their services shall be ‘
regularized only after passing of Hindj Typing Test or on attaining the age of
40 years, whichever is earlier. Clause 20 of the policy reads as under:-

(%), 371 S} forfyer & var % argaeqr & amerre % 1ageT @t ag
WWW#M@WWWWW
@7 §%7 7et BT, WWWW&E‘W&?W
FgfeT @ 913 9vra?t amg g0 75 517 s o g 2 qReET
TR T FE P W, g @ wh o g &) gT@] gl
Iafde &t oty

Thus, it is evident that under the policy of regularisation and policy of
appointment on compassionate basis, the condition of passing Hindi Typing
Test is prescribed as a precondition for regularization of services.

10.  Admittedly, the employees in the instant appeals/petitions have been-
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appointed either under the policy of regularisation or under the policy governing
grant of appointment on compassionate basis. Thus, the Scheme under which
the petitioners have been appointed itself provide for Hindi Typing Test as
mandatory condition for regularization of their services.

11.  After having noticed the modes of appointment, we may proceed to
deal with the questions which arise for consideration ad seriatim.

(a)  Question No.(A)(a):

Indisputably, when the Recruitment Rules stipulate that the candidate
in order to be eligible for appointment to the post of Lower Division Clerk,
should have passed Hindi Typing Test, then the appointee would be entitled
to the grant of benefit of increment only after passing the Hindi Typing Test. In.
such cases, the initial appointment itself will be a conditional appointment.

(b)  Questions No.(A)(b) and (¢):

We may now examine another situation, namely, whether in the absence
of any prescription in the Rules with regard to Hindi Typing Test or where
such Rules provide for preference to the candidates who have passed Hindi
Typing Test, is it permissible for the State to prescribe such a qualification.in
the letter of appointment as per the quahﬁcatlon prescribed in the public notice
inviting application? -

The expression “conditions of service” means all those conditions which
regulate the holding of a post by a person right from the time of his appointment
till his retirement and even beyond retirement in the matters like pension. [See:

LN.Subba Reddy v. Andhra University, AIR 1976 SC 2049 and Lilliy

Kurian vs. Sr. Lewine, AIR 1979 SC 52]. Thus, passing of Hindi Typing Test
after joining the service becomes a condition of service, be it for regularisation
or grant of increment. It is well established that a new service condition may
be brought into effect by an executive instructions and such condition would
remain in force as long as it is not repealed either expressly or by necessary
implication by another executive order or a Rule made under proviso to Article
309 of the Constitution or by a statute. A specific stipulation of passing the
Hindi Typing Test can always be prescribed in the absence of any specific bar
in the Rules. [See: Sitaram Jivyabhai Gavali vs. Ramjibhai Potiyabhai
Mahala and others, AIR 1987 SC 1293]. Similar view has been taken by
the Supreme Court in the case of Punjab National Bank and another vs,
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Astamija Dash, (2008) 14 SCC 370. The Supreme Court in the case of -
State of Rajasthan and others vs, Rajendra K. Verma, (2004) 13 SCC

706 has held that an employee would be entitled for regularization of his

services from the date when he passes the test as stipulated in the order of
State Government. Therefore, in cases where the Rules are silent about passing

of Hindi Typing Test or provide that preference will be given to candidate

who passed Hindi Typing Test but the letter of appointment contains such a

stipulation, then the employee would be entitled to increment only after passing

Hindi Typing Test and not from the initial date of appointment,

(c) OQuestion No.(A)(c):

. Now, we may deal with another situation, namely, the case where, in
the Rules it is provided that the candidates who have passed Hindi Typing
Test shall be given preference at the time of appointment and letter of
appointment contains such a stipulation. Such a condition has been
incorporated in the Recruitment Rules governing service conditions of
employees of Public Works Department and Water Resources Department.

Itis indeed the prerogative of the employer to prescribe qualification
including higher qualification and lay down suitable service conditions in respect
of a post. In Banarsidas (supra) and S.Satyapal Reddy (supra) it has been
held that the employer besides prescribing the minimum qualification can always
prescribe higher qualification for appointment. It can prescribe any qualification
which is not less than the qualification prescribed in the Rules. The Supreme
Court has held that there is nothing arbitrary or unreasonable in the employer
prefetring a candidate with higher qualification for service. It is well settled by
a catena of decisions that classification on the basis of higher educational
qualification to achieve higher administrative efficiency is permissible under
* our Constitutional scheme and notwithstanding the preference Rule, it is always
open to the recruitment agency to prescribe a minimum qualification with a
view to demarcate and narrowing down the field of choice with ultimate
objective of permitting the candidates with higher qualification to enter the
zone of consideration. [See: Government of Andhra Pradesh vs. P. Dilip
Kumar, (1993)2 SCC 31 0]. Similar view has been taken by the Supreme in
the case of Surinder Singh Vs. Union of India and others, (2007) 11 SCC
599,

H
*

Thus, it is evident that where the Recruitment Rules provide that
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preference would be given to the persons possessing the certificate of Hindi
Typing Test; it is open to the State Government to prescribe the qualification
of passing Hindi Typing Test as essential and to make it mandatory. For the
same reason, the State Government can prescribe such a qualification in the
letter of appointment. The provision regarding preference gets exhausted at
the time of entering the service; and despite prescription of such preference in
the Rules, if a person who does not have such qualification, is allowed to
enter the service, such a condition can always be prescribed in the appointment
letter of such employee in view of aforesaid enunciation of law by the Supreme
Court. - :

12.  Ouestion No.(A)(d) and (B):

The employees in the instant appeals/petitioners except in Writ Appeal
No0.902/2014, as stated supra, have been appointed either under the policy
of compassionate appointment or under the policy of regularization. Admittedly,
the policies under which the employees in writ petitioners/appeals were
appointed contained a stipulation that they would be entitled to increment
only after passing Hindi Typing test. The said policy has not been questioned.
The petitioners joined the services with that clear understanding. Thus, the
petitioners have acquiesced of that condition and have acted upon it.
Resultantly, even in the absence of such stipulation in the letter of appointment,
the concerned employee would become entitled to increment only after passing
the Hindi Typing Test.

13.  Question No. (A)(d):

Similarly, where an employee who has been appointed either under the
scheme of compassionate appointment or regularization and his letter of appointment
also contains a stipulation that he would be entitled to grant of increment only after
passing Hindi Typing Test, in such cases also the employee would be entitled to
increment only after passing the Hindi Typing Test. As stated supra, the employees
in writ petitions/appeal have neither challenged the condition incorporated in the
policy norin the letter of appointment. But, on the contrary, have acquiesced with
the same and, in fact, have acted upon t.

Therefore, the petitioners cannot be permitted to “blow hot and cold”
or “approbate and reprobate”. Henry N. Herman in his commentaries volume
2 pages 864-865 has observed that no one can maintain an action for a wrong
which he has consented to the act which occasions his loss. [See: Law of
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Estoppel & Resjudicata 4th Edition by Chief Justice M.Monir & A.C. Moitra).
Where one knowingly accepts the benefits of a contract or conveyance or
any order, he is estopped from denying the validity of or the binding effect of
such contract ‘or conveyance or order upon himself, [See: R.S.I.D.I
Corporation v. Diamond and Gem Development Corporat:on Ltd (2013),
5 SCC 470].

14, Question No.( C):

At this stage, we may also notice the Division Bench decisions, which
have been referredto by the learned Single Judge in the order of reference. In
case of Smt.Sushma Surana (supra) the petitioner was appointed on the
post of Lower Division Clerk with the condition mentioned in the letter of
appointment that she is required to pass Hindi Typing Test within a period of
two years from the date of her appointment. But, the petitioner could not pass
the Test. The State Government by circular dated 19.2.1990 provided that
the employees who could not pass Hindi Typing Test and have completed 40
years of age, such employees would not be required to pass Hindi Typing
Test, their services will be regularized on the post of Assistant Grade-II1. In
the aforesaid case, the requirement of passing Hindi Typing Test was not
prescribed in the Rules. The Division Bench accordingly held that since the '
petitioner has not passed the Hindi Typing Test, she cannot claim regularization
from the date of her initial appointment but from the date of regularistaion in
terms of circular dated 19.2.1990. Similarly, in the case of Vinod Mohan
Shrivastava (supra) the respondent was appointed on compassionate basis
under the policy which contains a clear stipulation that the grant of regular
. increment shall be subject to passing of Hindi Typing Test. In the aforesaid
case also there was no stipulation in the Rules prescnbmg passing of Hindi
Typing Test,

15.  Inthe case of Onkar Lal (supra) another Division Bench dealt with
the case of an employee who was appointed in accordance with Rules, namely,
M.P. Irrigation Department (Non-Gazetted) Service Recruitment Rules, 1969,
The eligibility criteria prescribed in the Recruitment Rules for the post of Lower
Division Clerk was passing of matriculation or equivalent examination. However,
the Rules provided that preference shall be given to those possessing certificate
in typing. The letter of appointment of the employee contained the stipulation
that candidate will have to pass Hindi Typing Test within 2 years to earn regular _
increments. The Division Bench held that passing of Hindi Typing Test, not
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being an essential qualification for the purpose of “recruitment to the said
post”, imposition of such pre-requisite condition for releasing the increment
cannot be said to be justified and same was held to be contrary,

16. - Inthe case of Ku.Ramani Bai Bhagat (supra) another Division Bench
had an occasion to consider the case of an employee whose order of
appointment contained a stipulation that he would be entitled to grant of
increments after passing Hindi Typing Test. The Recruitment Rules provided
that preference would be given to candidates who have passed the Hindi
Typing Test. The Division Bench held that denial of benefit of increment is
contrary to Fundamental Rules by relying on Fundamental Rule 24 and it was
held that condition in the order of appointment is contrary to Fundamental
Rules and an executive instruction cannot override eligibility condmons
prescnbed in the Recruitment Rules.

17. ' Evenifcontention of the petitioners that provisions of Fundamental
Rules apply to their cases, is accepted, even then, same is of no assistance to
the petitioners as under Fundamental Rule 24, an increment shall ordinarily

be drawn as a matter of course unless it is withheld. Fundamental rule 24
reads as under:-

“F.R.24. An increment shall ordinarily be drawn as a
matter of course unless it is withheld, ”

_ The expression “ordinarily” used in Fundamental Rule 24 intrinsically
recognizes, that there can be deviation which can be justified by reasons. The -
expression ‘ordinarily’ does not promote a cast iron rule, and it is flexible and
is never used in a case where there are no exceptions. The exceptions implied
by expression need not be limited to those specially provided for by law.
[See: Union of India vs. Majji Jangamayya (1997) 1 SCC 607 and Mohan
Baitha vs. State of Bihar (2001) 4 SCC 350]. Thus, even under Fundamental
Rule 24 itself an increment can be withheld, by imposing a condition with
regard to entitlement of the same, by an executive order in the absence of any
express prohibition in the Rules. Similarly, the contention of the petitioners
that Rules cannot be amended by an order issued by the State Government
also does not deserve acceptance as the issue involved in this case is not of
amendment of’ Rules by an executive order.

In this regard reference may be made to Fundamental Rules 9(28)-
and 931)(a), Wthh read as under:-
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“9(28). “Substantive pay’ means the pay inclusive of
special pay sanctioned in lieu of higher time-scale of pay,

. other than special pay, personal pay or emoluments classed
as pay under Rule 9(21)(a)(iii) to which a Government
servant is entitled on account of a post to which he has
been appointed substantively or by reason of his substannve
position in a cadre.

9(31)(a). “Time-scale pay” means which, subject to any

condition prescribed in these rules, rises by periodical

increments from a minimum to a maximum. It includes the
_ class of pay hitherto known as progressive.”

A conjoint reading of Fundamental Rule 9(31)(a) and Fundamental
Rule 9(28) would make it clear that mere appointment in time scale of pay
does not entail in automatic rise in pay necessarily adding periodical increment
unless a person become entitled to draw substantive pay. The non-compliance
of condition of passing Hindi Tying (sic: Typing) Test makes the appointment
temporary and not substantive. Therefore, such temporary employee isnot
entitled to draw increment as per Fundamental Rule 22(b). Thus, the contention
that benefit of increment cannot be denied to an employee who is appointed
on time scale of pay also cannot be accepted.

18.  Asconsidered above, in our opinion, there isno conﬂlct in the opinions

expressed by Division Benches, as same is in relation to the facts of respective

cases. Besides that, the decision rendered in the case of Smt. Sushma Surana

(supra) was considered by another Division Benchin the case of Sunder Lal-
Mehra (supra) wherein the decisions rendered in the cases of Smt.Sushma

Surana (supra) as well as Vinod Mohan Shrivastava (supra) have been

followed. For the reasons already assigned by us, we hold that decisions

rendered in Onkar Lal (supra)'and Ku. Ramani Bai Bhagat (supra) do not

lay down the correct proposition of law and are accordingly overruled.

19. - While parting we make it clear that we have not dealt with the sitiation
where neither the Recruitment Rules nor the Policy governing appointment on
compassionate basis or regularization, as-well as the letter of appointment

does not provide for requirement of passing Hindi Typing Test. The question . .

whether, in such a case, the condition of passing Hindi Typing Test can be
prescribed by an administrative or executive order for entitlement to increment
“after the person has entered the service”. That question does not arise in the
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20.  Thus, in view of preceding analys1s reference is answered by stating
as follows:-

(i) Question (A)(a); .

An employee appointed in accordance with the Recruitment Rules
which makes passing of the Hindi Typing Test essential, would be entitled to
increment only after passing such test,

(i) Question (A)(b):-

If the Recruitment Rules are silent with regard to entitlement to the
grant of increment on passing the Hindi Typing Test, then in such a case if the
requirement of passing Hindi Typing Test is incorporated in the letter of
appointment, the employee would be entitled to increment only after passing
the Hindi Typing Test.

(i)  Ouestion (A)(c):

Where the Recruitment Rules provide that preference would be given

.to the candidate who has passed Hindi Typing Test, in such a case also the

employee would not be entitled to grant of incrément, if the order of

appointment contains such a stipulation. He would be entitled to grant of
increment from the date of passing Hindi Typing Test.

(iv)  Question (A)(d):

Where under the policy as well as letter of appointment provide for
passing of Hindi Typing Test, in such a case the employee would be ent1t1ed
to increment only after passing Hindi Typing Test.

W) Question (B):

If an employee has been appointed under the policy either of
- compassionate appointment or regularization and if policy provides for
requirement of passing Hindi Typing Test essential, the concerned employee
would be entitled to benefit of increment only after having passed Hindi Typing
Test, even in the absence of such a stipulation in the letter of appointment.

(vi}  Question (C):

The decisions rendered in the cases of State of M.P. vs. Onkarlal,
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2011 (3) MPLJ 404 and State of M.P. and others vs. Ku. Ramani Bai Bhagat,
2013 (1) MPHT 96 do not lay down correct proposition of law.

Accordingly, the reference is answered.

21.  Let the matters be placed before appropnate Benches for further
con51derat10n

Order accordi_ngly
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WRIT PETITION
Before Mr. Justice Rohit Arya
W P. No. 522/2015 (Gwahor) decided on'12 February, 2015

VIDHYA MANII (SMT ) . ..Petitioner
Vs.
M.P. STATE ELECTION COMMISSION & ors. ...Respondents

Panchayat Ntrvachan Niyam, M.P. 1995, Rule 40-A and
Scheduled Caste & Scheduled Tribe Orders (Amendment) Act, (108 of
1976), Section 4, Second Schedule Part VIII - Petitioner filed nomination
for election to the post of Sarpanch - Rejection thereof on the ground
that name of petitioner did not appear in the "Dayara Register"
maintained in the office of S.D.0. - Post of Sarpanch reserved for
Scheduled Tribe woman candidate - Held - As per Rule 40-A of .
Nirvachan Niyam 1995 the petitioner has filed an affidavit in lieu of
notice issued under Rule 40-A(1) asserting that she belongs to the
category of Scheduled Tribe, so the returning officer shall have no
jurisdiction for further enquiry and is obliged to treat the nomination
as valid by force of sub-rule(2) of rule 40-A of the Nirvachan Niyam
1995 and even otherwise the "Manjhi" caste finds place at serial No.
29 in the list of Scheduled Tribes for the State of M.P. as per the Act of
" 1976 - Impugned communication is quashed and petitioner permitted
to contest the election for the post of Sarpanch. (Paras 11 to 19)

vﬂmaﬁafavﬁw AH. 1995 14T 40-Y Waigigl%aram?ra
FILrT Ty areer (Fea) Affyan, (1976 T 108), TeT 4, BT
gt arr— VIIT — ardt 3 9399 U8 @ 9919 8q TP snad fBar
— IPT 39 AR ® aer fear T 5 wdtat. @ safaa ¥ .
woaRa “erwr ool F gl @1 oAl T e — WU 6T ug
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Fqqfaa sy ¥ afer vemeh @ fay anfim o — afrfieifRa -
Pram 40-¢(1) @ ofoa A & W Sifew @ gvd ¥ w9 fataa
o 1905 @ P 40—7 @ IMUR, IT UM G gY WU TH G
foar & 5 a8 sqqfaa weenty @ Aoft § 2, @y, Reffr afrerd w5t
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Sandeep Kulshresth, for the petitioner.
" Sangeeta Pachouri, G.A. for the respondents No. 2 to 4/State.
_ Shivendra Singh, for the intervenor.

ORDER

RoOHIT ARYA, J. :- By this petition under Article 226 of the Constitution -
of India, challenge is made to the communication dated 19/01/2015 (Annexure
P/1) whereby nomination of the petitioner, Smt.Vidhya Manjhi and one
Smt.Bharti Manjhi w/o Bharat Manjhi have been rejected purportedly for the
reason that their names did not appear in the “Dayara Register” maintained in
the office of Sub-Divisional Officer (Lashkar), Gwalior as indicated in the
communication No.Q/Reader2-/Jan.Pra.P.Satya/15dated 16/01/2015.

2, Relevant facts are to the effect that the petitioner has filed nomination
paper for the election to the post of Sarpanch, Gram Panchayat, Bilokalan,
_Tahsil & District Shivpuri reserved for the Scheduled Tribe Women candidate.
It is submitted that the petitioner belongs to 'Manjhi' caste which finds place
at serial No.29 in the list of Schedule Tribes for the State of Madhya Pradesh
by the Scheduled Castes and Scheduled Tribes Orders (Amendment) Act,
1976. Copy of notification published in the Madhya Pradesh Gazette dated
01/07/1977 is annexed as Annexure P/2. It is further submitted that alongwith
required documents on oath, have been submitted on 08/01/2015. Copy of
receipt of nomination form and receipt of security amount are placed on record
as Annexure P/4, After scrutiny of nomination papers, petitioner was aliotted
the symbol of “Spectacles”. Copy of such document is on record as Annexure
P/5. It appears that on complaint by rival candidate, a notice dated 14/01/ -
2015 was issued to the petitioner by the respondent No.4/Returning Officer
to the effect that the caste of Manjhi is not included for the district Shivpuri.
Copy of such notice is on record as Annexure P/6, Reply thereto was filed by
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the petitioner on 15/01/2015 (Annexure P/7). Alongwith the reply, she has

also filed number of documents, namely; (1) Notification No.72/99/5825 dated

13/10/1993 issued by the State of Madhya Pradesh, Scheduled Castes and

Scheduled Tribes Department, Bhopal, (2) Order No.F..1/78/98/0C/1 dated
-07/09/1998 issued by the General Administration Department, Mantralay,
" Bhopal, State of Madhya Pradesh. (3) Order No.Q/2B/ Sta/SOF-49/2002
dated 27/12/2002, Collector, District Gwalior (4) Order No.4592/Sta/6-2/
SOF/ 05 dated 02/09/2005 Collector, District Shivpuri, (5) Order No.F.1/7-
36/,2004/ OC/1 dated 11/11/2005 issued by the General Administration
Department, Mantralay Bhopal, State of Madhya Pradesh (6) Order No.F.1/
7-36/2004/0C/1 dated 21/03/2013 issued by the General Administration
Department, Mantralay, Bhopal, State of Madhya Pradesh (7) Aff davit dated
15/01/2015.

However, vide the impughed communication dated 19/01/2015
..(Annexure P/1}, the respondent No.4 has rejected nomination of the petitioner
,..onthe ground of non-inclusion of name of the petitioner in the 'Dayara Register”
.maintained in the office of Sub-Divisional Officer (Lashkar) Gwalior as
referred to above.

3. Petitioner assailsthe aforesaid order on the prémise that besides serious
'illegalities committed in passing the impugned communication, the principles
of natural justice have been frightfully violated inasmuch as neither opportunity
- was afforded to the petitioner to present her case nor relevant documents
, alongwith affidavit filed by the petitioner were looked into instead by referrmg
_ to communication dated 16/01/2015 (Annexure R/2) allégedly made from the
office of :Sub-Divisional Officer (Lashkar), Gwalior, the impugned
communication, Annexure P/1 has been made to the petitioner. It is submitted
that the caste of Manjhi has already been included in the entire State of Madhya
Pradesh and no distinction is carved out for the district Shivpuri in the
- notification issued by the State of Madhya Pradesh dated 0 1/07/1977 as per
the list of Schedule Tribes for the State of Madhya Pradesh by the Scheduled
Castes and Scheduled Tribes Orders (Amendment) Act, 1976 (Annexure P/2).

. The reasons assigned in the communication are factually incorrect, illegal and
unsustainable in the eye of law. That apart, it is further submitted that the caste
certificate issued to the petitioner was from the office of Sub-Divisional Officer
(Certification), Sub-Division Gwalior, District Gwalior (Annexure P/3) on
19/06/2002 wherein she is shown to be Manjhi caste which finds place at

.61.N0.29 in terms of the aforesaid notification (Annexure P/2) whereas the
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communication dated 16/01/2015 is allegedly procured from the-office of
Sub Divisional Officer (Lashkar), Gwalior. Therefore, on the face of it, the
impugned communication is wholly illegal, arbitrary and unsustainable in the
eye of law.

4. That apart, it is further submiitted that upon scrutiny of the nomination,
petitioner was declared as an eligible candidate. Hence, after preparation of
the list of contesting candidates and allotment of the symbol “Spectacles”
vide Annexure P/5, the impugned communication is purportedly issued under
rule 40-A of the Madhya Pradesh Panchayat Nirvachan Niyam, 1995. Counsel
for the petitioner refers to and explains various steps required to be adhered
to in the context of the aforesaid provision before any order is passed.

5. Before adverting to the submissions advanced by counse! for the

petitioner with reference to the aforesaid provision, it is apposite to quote

relevant rule 40-A of the Madhya Pradesh Panchayat Nirvachan Niyam, 1995
~ (hereinafterreferred to as the Nirvachan Niyam; 1995). R

“40-A. Stay on election in certain cases.(l)
Notwithstanding anything contained in these rules, if it comes
to the notice of the Returning Officer at any time priorto the
date of poll that the nomination of any candidate who, prima
facie, does not belong to a Scheduled Caste, Scheduled Tribe
or other Backward Class, has been accepted for a seat which
is reserved for Scheduled Casts, Scheduled Tribes or Other
Backward Classes as the case may be, through over51ght or
want of objection or for any other reason, he shall forthwith
issue a notice to such candidate, asking him to file an affidavit
that he belongs to the category for which the seat is reserved.

- (2) In case the candidate concerned files an
affidavit, the Returning Officer shall make no further

inquiry inio the maiter and treat the nomination as valid.

- (3) In case the concerned candidate fails to file an
affidavit on or before the date specified in the notice, it shall
be presumed that he does not belong to the category for which
the seat is reserved and the Returning Officer shall report full
facts to the following competent authority, as the case may be
and seek its permission to review his own order, regarding the
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validity of the nomination, namely:- ’

® .S.ub-Divisional OfﬁcerH(Revenue) incaseof
election of a Panch or Sarpanch of a Gram Panchayat,

(i) Collector in case of election of a member of
Janpad Panchayat; and

(iit) Divisional Commissioner in case of a member of
Zila Panchayat,

(4)  The Competent Authority, shall immediately,
dispose off every case referred to it under sub-rule (3}, and
communicate its order to the Returning Officer, as soon as
possible.

(5) . After receiving the permission of the
Competent Autharity, the Returning Officer, may review his
own order and exclude the name of the concerned candidate
from the list of validly nominated candidates prepared under
rule 35 and from the list of contesting candidates, if such list
has already been prepared and published the Returning Officer
shall prepare a revised list of contesting candidates and publish
it in accordance with the provision of Rule 40:

Provided that if the concerned candidate has in the
meanwhile submitted an affidavit in response of the notice
issued under sub-rule (1) the Returning Officer shall not
review his order.”

(Emphasis supplied)

6. Counsel for the petitioner submits that upon perusal of the aforesaid
rule, following steps are required to be followed to take a decision in the
matter:

@ the nomination of any candidate has been accepted for
a seat which is reserved for Scheduled Castes,
Scheduled Tribes or Other Backward Classes as the
case may be, through oversight or want of objection or -
for any other reason which prmia facie according to
Returning Officer does not belong to a Scheduled

)
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Castes, Scheduled Tribes (as relevant in this case)
or Other Backward Classes, he shall forthwith issue a
notice to such candidate asking him to file an affidavit
. that he belongs to the category for which the seat is
reserved; |

() . incase the candidate concerned files an affidavit, the
Returning Officer shall make no further inquiry into the
matter and treat the nomination as valid;

(i)  incase the concerned candidate failsto file an affidavit
on or before the date specified in the notice as provided
under sub-rule (3), it shall be presumed that the
candidate does not belong to category for which the
seat is reserved and the Réturning Officer shall seek .
permission of the competent authority regarding validity
of the nomination; Sub-Divisional Officer (Revenue) in
case of election of a Panch or Sarpanch (relevant for
the purpose of this case) of a Gram Panchayat;

" (v) after receiving the permission from the competent

authority, the Returning Officer, may review his own

- order and exclude the name of the concerned candidate
from the list of validly nominated candidates prepared
under rule 35 and from the list of contesting candidates
prepared and published and prepare a fresh revised
list of contesting candidates and publish the same in
accordance with the provisions of rule 40; and

(v)  however, proviso appended to sub-rule (5) provides
that if the concerned candidate has in the meanwhile
submitted an affidavit in response of the notice issued
under sub-rule (1), the Returning Officer shall not
review his own order,

(Emphasis supplied) -

7. With the aforesaid submissions in the context of the scheme
contemplated under rule 40-A of Nirvachan Niyam, 1995, learned counsel
for the petitioner submits that as a matter of fact, after fotice was issued to
the petitioner vide notice dated 14/01/2015 (Annexure P/6), the petitioner

——ze
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had submitted detailed reply theréto alongwith documents and specific
affidavit on 15/01/2015 (Annexure P/7) stating inter alia that she belongs
to Manjhi caste; Scheduled Tribe in terms of the notification dated 01/07/1977
(supra), therefore, the respondents were precluded from proceeding further
in the matter in terms of sub-rule (2) and proviso to sub-rule (5) of rule 40-A
of the Nirvachan Niyam, 1995. Hence, the subsequent action of the
respondents’ by communication dated 19/01/2015 (Annexure P/ 1) based on
the alleged communication of the Sub-Divisional Officer. (Lashkar), Gwalior
dated 16/01/2015 (Annexure R/2) is absolutely without authority and
jurisdiction and cannot be sustained in the eye of law. Apart from the
Vulnerability of the aforesaid communication dated 16/01/2015 (Annexure R/
2) for the reason that the same is issued from the office of Sub-Divisional
Officer (Lashkar), Gwalior on the premise that the name of the petitioner was
not mentioned in the “Dayara Register” because the caste certificate has been
issued from the office of Sub-Divisional Officer (Certification), Sub-Division,.
Gwalior, District Gwalior on 19/06/2002 (Annexure P/3) and not from the
office of Sub-Divisional Officer (Lashkar), Gwalior. Therefore, the impugned
communication is patently illegal and deserves to be set aside.

8. The respondents/State, however, supported the impugned
communication dated 19/01/2015 (Annexure P/1) which is based on
communication dated 16/01/2015 (Annexure R/2). However, the respondents
have not brought on record any notification which excludes Manjhi caste;
Scheduled Tribe in the District Shivpuri. )

9. The intervenor, Smt.Ramo w/o Dhamola Aadiwasi has filed an
application for intervention, 1.A.No.656/2015 with the submission that
consequent upon rejection of nomination of the petitioner, the sole surviving
contestant (intervenor) for the post of Sarpanch, Gram Panchayat, Bilokalan,
Tahsil & District Shivpuri has been declared elected as unopposed.

10. Hearci.coupsel for the parties and record has been perused.

11. Thereisno cavil of doubt between the parties that after reservation of
seat of Sarpanch, Gram Panchayat, Bilokalan, Tahsil & District Shivpuri for
Women candidate of Scheduled Tribe; petitioner had filed her nomination paper
as Scheduled Tribe candidate belonging to Manjhi caste. The nomination paper
ofthe petitioner after scrutiny was accepted and her name appeared in the list
of'contesting candidates prepared under rule 38, followed by allotment of
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symbol under rule 39 of Nirvachan Niyam, 1995. As such, rejection of
nomination paper of the petitioner has to be judicially tested in the light of the
provisions contained under rule 40A of the Nirvachan Niyam, 1995.

12. . Before rejection of nomination by the impugned communication dated
19/01/2015 (Annexure P/1), petitioner had submitted reply on 15/01/2015
(Annexure P/7) in response to the notice dated 14/01/2015 (Annexure P/6) -
alongwith number of documents referred to above and specific affidavit that
she belongs to Manjhi caste which finds place at serial No.29 in the list of
Schedule Tribes for the State of Madhya Pradesh by the Scheduled Castes
and Scheduled Tribes Orders (Amendment) Act,- 1976 issued on 01/07/1977.
She was born in the year 1986 at Mohalla Ladhedi, Municipal Corporation,
Gwalior. ' ' " ‘

13.  Thepetitioner has filed an affidavit and has asserted that she belonged
to the category of the Scheduled Tribe for which the seat was reserved. The
respondent No.4/Returning Officer shall have no jurisdiction for further enquiry
and is obliged to treat the nomination as valid by force of sub-rule(2) of rule
40-A of the Nirvachan Niyam, 1995. That apart, the Returning Officer has
altogether ignored the mandatory provisions as contained under the rules
before passing the impugned communication (Annexure P/1).

14.  Asamatter of fact, if the petitioner had not filed affidavit, even in that
eventuality before proceeding to reject the nomination paper of the petitioner, .
the Returning Officer was required to seek permission from the competent
authority, i.e., Sub Divisional Officer (Revenue) to review his own order
regarding the validity of the nomination in terms of sub-rule (3) of rule 40-A
of Nirvachan Niyam, 1995. There is no order of the competent authority/
Sub-Divisional Officer (Revenue) in the instant case. As such, the impugned
communication of the Returning Officer purportedly under sub-rule (5) of
rule 40-A of the Nirvachan Niyam, 1995 is without authority and jurisdiction.

15.  Eventhejustification for passing the impugned communication is also

of disputed nature in the light of the caste certificate issued in favour of petitjoner-
from the office of Sub-Divisional Officer (Certification), Sub-Division, Gwalior,

District Gwalior (Annexure P/3) on 19/06/2002 whereas the alleged

communication was issued from the office of the Sub-Divisional Officer
(Lashkar), Gwalior dated 16/01/2015 (Annexure R/2). - -

16.  That apart, it appears that Manjhi caste finds place at serial No.29 in
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the list of Schedule Tribes for the State of Madhya Pradesh by the Scheduled
Castes and Scheduled Tribes Orders (Amendment) Act, 1976 issued on 01/
07/1977 has totally been ignored.

17. That apart, there is no such notification on record that the caste of
Manjhi is not Scheduled Tribe in the District Shivpuri. Hence, such contention
is de hors the material on record. Disputed questions of fact are required to
be addressed upon after affording opportunity of leading evidence to either
party and-cannot be made basis for passing the impugned communication,
Annexure P/1 by stroke of pen that too contrary to mandatory provision of
rule 40-A (2) of the Nirvachan Niyam, 1995.

18.  Inview of the aforesaid, this Court is of the view that the Returning .
Officer had no authority to pass the impugned communication in the light of
the provisions contained in sub-rule(2) of rule 40-A of the Nirvachan Niyam,
1995. Hence, the impugned communication, Annexure P/1 dated 19/01/2015
is quashed. The petitioner shall be permitted to contest the election for the
post of Sarpanch, Gram Panchayat, Bilokalan, Tahsil & District Shivpuri, on
the basis of nomination paper filed by her.

19.  Thereis remedy to either party for filing the election petitiononthe
grounds available under rule 21 of the Madhya Pradesh Panchayats (Election
Petitions, Corrupt Practices and Dlsquahﬁcatlon for Membership) Rules, 1995
after declaration of result.

20.  Itis made clear that any observation made on facts in the order is for
the purpose of this writ petition only.

Order accordingly.
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"~ WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 10111/2013 (Jabalpur) decided on 31 March, 2015

SHASHIPRABHA PANDEY (Dr.) & ors. ...Petitioners
Vs, -
STATE OF M.P. & ors. ' Respondents

Service Law - No work, ho pay - Recavery of monetary benefits
- The Principle of "No work no pay'' would not be applicable universally,
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but would apply in such cases where the employee himself was found
respensible for not discharging the duties of the post - In a case where
the employer was in fault in not allowing the employee toworkona
post carrying higher pay scale because of any reason, the principle of
"No work, no pay" would not be attracted - Order directing recovery
of monetary benefit retrospectively set aside - Petition allowed.
(Paras 13 & 18)
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" Rajendra Tiwari with Vineet Dubey, for the petitioner.
Vaibhav Tiwari, P.L. for the respondents.

ORDER

K.K. Trivep, J. :- The petitioners, working as Medical Officers in
Homeopathy Branch of Indian System of Medicine and Homeopathy, 8 in
numbers, have approached this Court by way of filing writ petition under
Article 226 of the Constitution of India, ventilating their grievance with respect
to the order dated 15.5.2013 (Annx.P/10) said to be issued by the respondent-.
State in Public Health and Family Welfare Department directing that while
granting the promotion with retrospective effect to the persons like petitioners
on the post presently held by them, they were granted the benefit of revision
of pay with retrospective effect and arrears of salary was paid to them,
whereas, since they were not to be granted such a monetary benefit with



1886 Shashi P. Pandey (Dr.) Vs. State of M.P, LL.R.[2016]M.P.

retrospective effect in terms of the circular of the Finance Department, on an
objection, it is directed that the monetary benefit granted to the petitioners
with retrospective effect is withdrawn, the said order is cancelled. As a
consequence of this, it is also directed to make recovery from the petitioners.
It is not in dispute that all arrears pursuance to the order of promotion and
fixation of salary of the petitionérs on the pay scale applicable to the promotlonal
post was paid to the petitioners.

2. It is the case of the petitionérs that in fact they were initially appointed
as Assistant Medical Officers (Homeopathy). They were required to be
considered for promotion on the post of Medical Officer (Homeopathy). At
the relevant time, their claims were not considered by the respondents treating
as if the post for promotion were not available though the amendments were
made in the Rules at the relevant time and such posts were available. Since
direct recruitment was initiated, instead of granting promotion, the similarly
situated persons like petitioners have filed Original Application being
0.A.No.135/1996 before the M.P. Administrative Tribunal, Bench at Bhopal.
The said Original Application was pending consideration before the Tribunal
when it was abolished and under the Act, the same was transmitted to this
Court where it was registered as Writ Petition No.23371/2003. The said writ
petition came up for hearing before this Court on 8.8.2005 and was allowed
by this Court with a specific direction to consider the cases of those petitioners
and persons like them in a review Departmental Promotion Committee
(hereinafter referred to as DPC for brevity) for promotion on the post of
Medical Officer (Homeopathy). Since the order pased (sic:passed) in the said
petition was not complied with within the time prescribed, a Contempt Petition
was filed before this Court by the said persons. During pendency of such
litigation, it appears that some order was passed by the respondents granting
retrospective promotion to the petitioners in that case, but with a rider of
making payment of salary on the promotional post from the date of joining
and further applying principle of no work no pay. That order was considered
by this Court in the Contempt Petition No.868/2007 on 9.11.2009 and it was
held that those who have approached the Court were entitled to grant of
monetary benefits as well on account of their retrospective promotion. It is
the case of the petitioners that those persons have been paid the amount of
salary from the date they were promoted.

3. Further, contention raised in the writ petition is that in the review DPC,
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certain other persons like petitioners were considered, were found fit for
promotion and in their respect, the order was issued on 4.10.2008. Those
persons were also granted the benefit of retrospective promotion with effect
from 21.2.1995, but a condition was levelled against them that they will not
get the salary from the date of their promotion, On the other hand, they will
get the salary from the date they have joined on the post. Because of the
order passed by this Court in'the Contempt Case, a corrigendum order was
issued on21.12.2011 and the persons like petitioners were granted the benefit
of salary from the date of retrospective promotion. All such amounts were
calculated and paid to the petitioners. The present petitioners were one who
were promoted by those orders and they were granted the benefit of salary
from the date of retrospective promotion. There was no error committed in
passing such order and there was no occasion to recall said order by the
impugned order dated 15.5.2013, nor there was any question of directing
recovery of the amount from the petitioners. It is, thus, contended that the
order impugned is bad in law and is liable to be quashed.

4. Upon service of the notice of the writ petition, the respondents have
filed their return and have contended that, the claims of promotion of
petitioners were considered in the review DPC, even though they have not
approached the Court of law in the matter of their promotion, extending the
similar benefit though not available as was granted by the Court, to the
petitioners of the Writ Petition N0.23371/2003, and the retrospective
promotion was granted to the petitioners specifically directing that they will
not be paid monetary benefit with retrospective effect. However, on the
representations of persons like petitioners, the said condition was withdrawn
by a subsequent order. This was objected to by the Finance Department and
it was said that in terms of the memorandum dated 26.4.1974, persons like
petitioners were not entitled to the grant of monetary benefit of arrears of
salary from the retrospective date of promotion. They were entitled to the
notional fixation of their pay on the promotional post and not the actual payment
of salary, since they have not worked on the promotional post. In view of this,
when the objections were raised by the Finance Department rightly the order
was passed by the respondents rectifying the error committed in granting
financial benefits to the petitioner on account of their retrospective promotion
and since excess amount has already been paid to the petitioners, a direction
for recovery of the same has been issued. It is contended that the interim stay
was granted without hearing such objections of the respondents and, therefore,
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the same is liable to be vacated. The writ petition being misconceived is liable

to be dismissed. Though a rejoinder has been filed by the petitioners, to meet -

out such a stand taken by the respondents, the note sheets have been placed
on record to indicate that the claims of persons like petitioners were rightly
considered and the orders were issued in their respect, but it is contended
that in view of the settled position of law even after payment, recovery from
the petitioners of such an amount is not permissible.

5. Heard learned counsel for the parties at length and perused the record.

6. The issue relating to the recovery of excess payment from the
respondents is no longer res integra as these aspects have been considered

by the Apex Court in several cases. At the initial stage, in the case of Sahib

Ram Vs. State of Haryana [1995 Supp. 1 SCC 18], it was held that the
employee alone will not be held responsible for receiving the amount in excess
to his entitlement unless certain facts relating to misrepresentation etc. are
proved, In the case of Mahendra Kumar Dubey Vs. State of M.P. & others,
W.P.(S) No.3075/2003, decided on 19.12.2008, this aspect was again
considered by this Court. All these circumstances were again considered in
the case of Ram Siya Kanojia vs. State of M.P. and others, [2013 (1)
MPHT 447]. This Court has taken note of one more aspect which was
considered by the Apex Court in the case of Shyam Babu Verma & others
vs. Union of India & others [(1994) 2 SCC 521], and has categorically
held that in such circumstances, the recovery of the alleged exdcess (sic:excess)
payment from such employees was not to be made. The Apex Court in the

case of Chandi Prasad Uniyal and others Vs. State of Uttarakhand and .

others [(2012) 8 SCC 417], has held that the amount paid from the public
exchequer is neither the amount of executant of the order or of the beneficiary
and, therefore, if any loss t6 the public exchequer is caused, the same has to
be recovered from the employee concerned. Considering various aspects as

-were looked into, in the case of Sayed Abdul Qadir vs. State of Bihar,
[(2009) 3 SCC 475], has dealt with the situation in which recovery could be
made from the employee concerned.

7. Recently, after looking to all the previous decisions and the orders-

passed by the Apex Court in various cases, the Apex Court in the case of
State of Punjab and others etc. Vs. Rafig Masih (White Washter) etc.,
[2015(1) MPHT 130 (SC)], decided on 18.12.2014, has held that it is not

necessary that recovery in all cases should be ordered. In case, it is found that

el
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the excess payment has been made on account of any misrepresentation or
fraud, undoubtedly, the amount of excess payment can be recovered. Various
factors have to be taken into consideration while ordering the recovery against
an employee and in certain circumstances, the recovery of excess payment
would not be permissible, but in other cases it may be. Summarising the
findings, the Apex Court has held in paragraph 12 that in certain conditions
the recovery cannot be made, which reads thus :-

“12. It is not possible to postulate all situations of
hardship, which would govern employees on the issue of
recovery, where payments have mistakenly been made by the
employer, in excess of their entitlement. Be that as it may, based
on the decisions referred to. herein above, we may, as a ready
reference, summarise the following few situations, wherein
recoveries by the employers, would be impermissible in law :

(i) Recovery from employees belonging to Class-
Il and Class-IV service (or Group 'C' and Group 'D' service).

(i) Recovery from retired employees, or
employees who are due to retire within one year, of the order
of recovery.

(i) Recovery from employees, when the excess
payment has been made fora period in excess of five years,
before the order of recovery is issued.

(iv)  Recovery in cases where an employees has
wrongfully been required to discharge duties of a higher post,
and has been paid accordingly, even though he should have
rightfully been required to work against an inferjor post.

(v)  Inany other case, where the Court arrives at
the conclusion, that recovery if made from the employee, would
be iniquitous or harsh or arbitrary to such an extent, as would
far outweigh the equitable balance of the employer's right to
recover.”

8. Keeping in view the law well settled in respect of ordering recovery,
this Court has also held in the case of Smt. Sushma Pyasi Vs. State of M.P.
and others, W.P.No.1573/2012, decided on 5.3.2013, that' recovery of the



1890 Shashi P. Pandey (Dr.) Vs. State of M.P. LL.R.[2016]M.P.

amount paid to the employee is not permissible and such alleged excess payment
is not to be recovered from such petitioners.

9. After discussing the law in respect of the recovery, the circumstances
in the present case for issuance of the impugned order are required to be
looked into. Learned Senior counsel for the petitioners has submitted that the
law is well settled that once a particular Act of the respondents is found to be
incorrect and a direction to remedy the wrong has been issued that direction
would not be limited to only those who have come before the Court, but
similar treatment is required to be granted to all similarly situated persons as
has been held by the Division Bench of this Court in the case of N.K. Doongaji
and others Vs, Collector, Surguja (AIR 1962 MP139). It is submitted by
learned Senior counsel for the petitioner that if once the demand was said to
be bad in law in respect of persons who have approached the Court, the
demand of very same nature cannot be made to the other similarly situated
person, irrespective of the fact whether they have approached the Court or
not.

10.  Percontra, it is contended by the counsel for the respondents that the
petitioners though were also affected by not considering the cases for promotion
at the relevant time have not approached the Court of law in time and, therefore,
the benefit of order passed in case of those who were vigilant about their
claims, cannot be extended to the petitioners.

11.  Such submissions of learned counsel for the parties are considered.
No doubt the petitioners have not approached this Court nor have challenged
the inaction of the respondent-State in not promoting them within time in M.P.
Administrative Tribunal, but the fact remains that their claim was not considered
only because it was treated as if the vacancies were not available for promotion
of those persons. After testing such submission of the respondent- State in the
case of Dr. Manzoor Ahmad and another Vs. State of Madhya Pradesh
and others, 0.A.N0.135/1996, which was registered as Writ Petition
No0.23371/2003 (decided on 8.8.2005), this Court came to the conclusion
that there was error on the part of respondents in not treating the post of
Medical Officers available for promotion, whereas, such posts were lying
vacant and were required to be filled in by 75% promotion and such suitable
number of Assistant Medical Officers were already serving in the department,

who have completed the requisite years of service for consideration of their -

cases for promotion on the aforesaid posts. This was in fact a direction to

Y]
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treat 107 posts of Medical Officers available for the purposes of promotion
of Assistant Medical Officer (Homeopathy) and that being so, the non-
consideration was said to be bad in law. The respondents themselves have
accepted the correctness of the order passed by this Court as they have not
challenged it in any higher Forum. On the other hand, in compliance of the
said order, they convened the review DPC. Therefore, at the time when the
review DPC was convened, they were required to consider the cases of all
other eligible persons who were not considered in the previous DPC as was
the case of Dr. Manzoor Ahmad (supra). Similar treatment was not to be
denied to all other similarly situated persons. This Court in the case of N.X.
Doongaji and others (supra) has specifically dealt with such a situation and
has very categorically recorded the reasons as to why such a benefit should
be extended to all the similar persons by applying the law laid down by the
Courts, in para 3, which read thus :-

“3.  Before leaving this case it seems to us
necessary to say that we do not appreciate the attitude of the
Opponents in persisting in their demands against the petitioners
even after their attention had been drawn to the decision of
this Court in 1960 MP LJ 39 : (AIR 1960 Madh Pra 129)
(supra). That decision unmistakably and in clear words said
that the recovery of surcharge on account of fuel and mahua
leaves collected by the liquor contractors was wholly illegal.
But strangely enough, despite this decision the opponents
pressed their demand against the petitioners and on 22nd
September 1960 the Under Secretary to Government in the

. Separate Revenue Department addressed a letter to the Excise
Commissioner saying that the decision of this Court in the case
of Surajdin Laxman, 1960 MP LJ 39 : (AIR 1960 Madh
Pra 129) (supra) was "not binding on the Government in its
dealing with those contractors who were not parties in the
case before the High Court" and that in regard to those
contractors who were not parties the "recovery of cess should
continue as usual till the same is prohibited by a competent
Court" (Annex. R- 4 to the Return). - -

Now, it is no doubt true that a decision given by a court is
binding only on the parties to the proceedings. But the
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Government was bound by the ratio ofthe decision in Surajdin
Laxman's Case, 1980 MP L] 39 : (AIR 1960 Madh Pra 129)
and the legal position expounded therein as regards the validity
of the surcharge. One would have expected the Government
to give effect to that decision by applying it to cases
indistinguishable from the case of Surgjdin. That they failed to
do so leads only to three conclusions namely, either that the
authorities did not care to read the decision of this court in
Surajdin's Case, 1960 MP LJ 39 : (AIR 1960 Madh Pra
129) or that if they did read, they failed to understand it; or
that if they read and understood it, then they sought to get rid
of the effect of the decision by relying on a puerile technicality.
We condemn in no uncertain terms such an attitude, on the
part Of the authorities indicating little respect for the decisions
of this Court and desire it to be known that as often as it may
be necessary we will sternly repress such an attitude.

In this connection it would be pertinent to reproduce the
observations- which Chagla C.J. made in Firm Kaluram
Sitaram v. Dominion of India, AIR 1954 Bom 50 while
dismissing a suitor's claim for compensation from railway
administration for the loss of some silver bear due to the
dishonesty of a.railway employee. The learned Chief Justice
said :

"Now we have often had occasion to say that when the State
deals with a citizen, it should not ordinarily rely on technicalities,
and if the state is satisfied that the case of the citizen is a just
one,-even though legal defences may be open to it, it must act,
as has been said by eminent judges, as.an honest person.”

These remarks apply with greater force here as no legal defence
of any kind was open to the respondents in resisting'the
petitioners' claim that the recovery sought to be made was
wholly illegal. But for the recalcitrant attitude of the opponents,
the petitioners would not have been driven to the necessity of
filing this petition,”

12.  Now, it has to be examined whether principie of 'No Work no pay'
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would be applicable in such cases and whether the circular of the Finance
Department No.F-1-2/73/Nil/4 ‘dated 26.4.1974 would be invariably
applicable in case of the petitioners, or not. The said circular though referred
in the impugned order, but has not been placed on record of the writ petition
by the respondents. Much emphasis is placed on the said circular by the
respondents, but in what circumstances, the circular has to be applied, has
not been explained in the return by the respondents. Of course, power is
available to the respondent-State to put such restrictions in the matter of claim

‘of arrears of salary by the employees of State, but the reasonable classification

of those employees has to be done who would not be entitled to arrears of
salary in case of retrospective promotion. If for the reasons or causes
attributable to the employee, the timely promotion could not be granted to
him or het, he or she may be denied the arrears of salary even in the case of
retrospective promotion. But for the fault of employer, the employee is not to
be denied legitimate claim of arrears of salary on retrospective promotion.

13, The Apex Court in the case of J.N. Srivastava Vs. Union of India
and another [(1998) 9 SCC 559] has dealt with such a situation though in
the case of withdrawal of notice of voluntary retirement of employee, which
was wrongly rejected by the employer. The abstracted part of finding and
reasoning given in para 3 of report reads thus :-

[13a]

3. Itwassubmitted by learned Senior Counsel for the
respondent-authorities that no back salary should be allowed
to the appellant as the appellant did not work and therefore,
on the principle of “no work, no pay” this amount should not
be given to the appellant. This submission of learned Senior.
Counsel does not bear scrutiny as the appellant was always
ready and willing to work but the respondents did not allow
him to work after 31.1.1990. The respondents are directed
to make available all the requisite monetary benefits to the
appellant as per the present order within a period of 8 weeks
on the receipt of copy of this order at their end. Office shall
send the same to the respondents at the earliest.”

This makes it logically clear that the pr1nc1ple of “No work, no pay”
would not be applicable universally, but would apply in such cases where the
- employee himself was found responsible for not discharging the duties of the
post. Specially in a case where the employer was in fault in not allowing the
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employee to work on apost carrying higher pay scale because of any reason,
the principle of “No work, no pay” would not be attracted.

14.  Though the specific provisions are made under Fundamental Rule 17
with respect to the date from which pay and allowances are to be paid to.the
employee/officer and it is specifically provided that subject to any exceptions
specifically made in the Rules, the Officer shall begin to draw the pay and
allowances attached to his tenure post with effect from the date when he’
assumes the duty of that post and ceases to draw them as soon as he ceases
_to discharge those duties and further a rider is put that an officer who is absent
from duty unauthorisedly shall not be entitled to any pay and allowances during
the period of such absence, it has to be seen that this enumeration of the
principle of “No work, no pay” has to be applied in specific circumstances.
The very same principle was considered by the Apex Court in the case of
Union of India Vs. K. V. Jankiraman and others [(1991) 4 SCC 109].
There also the memorandum issued by the Central Government in respect of
grant of salary with retrospective effect, to the persons who were facing the
departmental enquiry or criminal prosecution was looked into. Though here in
the case in hand, neither the petitioners were facing the departmental enquiry
nor a criminal prosecution and for them a different circular is made applicable,
but underlying principles of making such application of the Fundamental Rule

is the same; that means not performing the duty of the post and, therefore, no

payment of salary of the post. The Apex Court considering various aspects
has reached to the conclusion that it is not necessary that invariably an employee,
who has been considered fit for promotion while was facing departmental

enquiry or criminal prosecution and later on, was promoted on the said post

because of his exoneration in the departmental enquiry or acquittal in the
.criminal prosecution would not be paid the benefit of salary of the promotional
post with retrospective effect. After due deliberation, the Apex Court has said
that if such a restriction is put in reference to Fundamental Rule 17, which is
also applicable in the Central Government services, the legitimate claims of
the employee would be taken away. It is the finding recorded by the Apex
Court that in case such a retrospective promotion is required to be granted,
analysis of such a claim should be done and all consideration is required to be
done keeping in mind the circumstances in which timely promotion was not
granted to the employee. If the employee is ultimately found not responsible
to such a delay, he would be entitled to the monetary benefits as well.

)
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15.  Ifthatanalogy is made applicable here in the case in hand, the fact
remains that the respondents themselves have considered all these aspects
when the representations were made by the persons like petitioners, the note
sheets were written a precis was prepared, the same was placed before the
Government and ultimately it was decided that persons like petitioners be
cxtended the monetary benefit from the date of promotion. In view of this,
again the orders were issued by the respondents in case of some of other
employees like petitioners. If it is examined whether the rightful consideration
of the petitioners was done or not, it would be amply clear that the principle
of “No work, no pay” was not to be made applicable in the case of present
petitioners and, as such, there was no occasion to issue the impugned order
in their respect.

16.  Inlight of the aforesaid, if the justification of impugned order explained
by the respondent is seen, on 4.10.2008, the order of promotion was issued
in respect of persons like petitioners stating that the review DPC was held by
following the criteria as were adopted by the DPC 0f 10.10.1994. That means -
with retrospective effect the claims were considered for promotion. Pursuance

to the said DPC of 1994, the Assistant Medical Officers (Homeopathy) were
promoted on the next higher post of Medical Officer (Homeopathy) on
21.2.1995. That benefit was extended to the petitioners also with retrospective
effect, but only with a rider that they will not get the arrears of the salary on
the application of principle of no work no pay. This aspect was also considered
by this Court in the case of Dr. Manzoor Ahmad (supra) and this was

specifically ordered by this Court in paragraph 7 of the said order that in case
the persons are found fit for promotion, they were to be granted the promotion
with all the consequential benefits. In the Contempt Case, the correctness.of
the order passed by the respondents in the case of Dr. Manzoor Ahmad
(supra) was tested and it was held that once the consequential benefits are
allowed, the principle of no work no pay cannot be made applicable.

Considering these aspects, the respondents themselves have passed the order
on21.12.2011 and granted promotion to the petitioners with all the monetary
benefits with retrospective effect and removed the said condition made
applicable in the order dated 4.10,2008. In such circumstances when the
arrears were paid to the petitioners, there was no occasion for the respondents
to recall that order and to direct recovery from the petitioners. For these
peculiar circumstances, if the ratio laid down by the Apex Court in the case of
State of Punjab and others etc. Vs. Rafiqg Masih (White Washter) elc.
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(supra) is ma&e applicable, the recovery from the petitioners was not
permissible. As such, the order dated 15.5.2013 cannot be said to be just and
proper order.

17.  In view of the discussions made herein above, the writ petition is
allowed. The impugned order dated 15.5.2013 (Annx.P/10) is hereby quashed.
No recovery whatsoever is made from the petitioners pursuance to the interim

protection granted by this Court, therefore, no recovery be made from the -

petitioner.

18.  The writ petition stands allowed and disposed of. There shall be no
order as to costs. -

Petition allowed.

~ LL.R. [2016] M.P., 1896 )
WRIT PETITION
Before Mr. Justice J.K. Maheshwari
W.P. No. 407/2014 (Jabalpur) decided on 7 April, 2015

THAMMAN CHAND KOSHTA ...Petitioner
Vs. .
STATE OF M.P. & ors. ...Respondents

Urban Land (Ceiling and Regulation) Act, (33 of 1976), Section
10 and Urban Land (Ceiling and Regulation) Repeal Act (15 of 1999)
- Mutation of name in revenue records - Due to non-compliance of
Section 10(5) and 10(6) of the Urban Land (Ceiling and Regulation)
Act, 1976, physical possession has not been taken from holder on the
date of commencement of the Repeal Act, however, the proceedings
. shall stand abate - Respondents shall record the name of the petitioner
in revenue papers - Petition allowed. . (Para 17)
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Abhijeet A. Awasthi, for the petitioner,
A.A. Bernard, G.A. for the respondents.

ORDER

J.K. MAHESHWARI, J. i~ This petition under Article 226 of the
Constitution of India has been filed seeking following reliefs -

Y To hold that the respondents did not comply with the
procedure laid down under Section 10 of the Act of 1976.

(i)  To set aside the impugned order dated 27-12-2013
(Annexure P/10).

(i)  To direct the respondents to restore name of present
petitioner in the revenue records.

(iv)  To grant any other relief deemed just and proper in
the facts circumstances of the case.

(v)  cost may be awarded.

2. As per the facts pleaded in the writ petition, father of the petitioner
was the holder of the land of Khasra Nos. 9, 10, 13/2 and 14 situated in
village Garha, Tahsil and District Jabalpur. After his death, petitioner inherited
the property and became holder of the land. It is the grievanct of petitioner
that the proceedings as drawn under Section 10(5) and 10(6) of the Urban
Land (Ceiling and Regulation) Act, 1976 (hereinafter it shall be called as "the
Principal Act") to take over the possession is not in conformity to law and he
rémained in actual physical possession on the date of commencement of the
Urban Land (Ceiling and Regulation) Repeal Act, 1999, (hereinafter it be
referred as "the Repeal Act"). In such circumstances, the proceedings shall
deemed to be abated and his name may directed to be recorded in revenue
papers. But ignoring the same, the application filed by him to mutate his name
hasbeen rejected by an order dated 27/12/2013 (Annexure P/10), however,
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this petition has been filed invoking the jurisdiction of this Court under Article
226 of the Constitution of India,

3. Learned counsel appearing on behalf of the petitioner has strenuously
urged that vide Annexures P/2, P/3 and P/4, actual possession has not been
taken following the procedure as prescribed. According to him as per Section
10(5) of the Principal Act, minimum 30 days notice for delivery of possession
from the date of its service is mandatory and if possession is not delivered
within the said period, it may be taken by respondents as per section 10(6) of
the Principal Act. In this regard, judgment of the Division Bench of this Court
in the case of Ram Kumar Pathak & ors vs State of M.P. passed in W.A.
No. 734/08 decided on 18-07-2012 has been relied upon. However, in absence
of taking possession on the date of commencement of the Repeal Act, the
proceeding shall stand abate. It is also brought to the notice that against the
said judgment, Special Leave Petitions N0.28344/2013 and S.L.P.N0.28345/
2013 preferred by the State Govt, have been dismissed by Hon'ble the Supreme
Court. The reliance has also been placed on the judgments of the apex court
in the cases of Vinayak Kashinath Shilkar vs Deputy Collector &
Competent Authority 2012 (4) SCC 718 and State of U.P. Vs Hariram
2013 (4) SCC 280. In view of the aforesaid, it is submitted that possession
_has not been taken following the mandatory provisions of the Principal Act,
however, possession of the petitioner shall be deemed to be continued on the
date of commencement of the Repeal Act and the rejection of application to
record his name vide order dated 27/ 12/2013 (Annexure P/ 10) is also illegal
which may be quashed, issuing direction to record his name in the revenue
records.

4, The respondents by filing the return has not disputed the documents
Annexures P/2, P/3 and P/4, and said that as per the order passed by the
competent authority, notice to take possession was issued on 28-06-1989
for delivery of the possession fixing the date 15-07-1989. On the said date
father of the petitioner was not present, however ex-parte possession had
taken. As the intimation to take over the possession was not given by the
Tahsildar to the competent authority, however another notice Annexure P/3
was issued on 24.2.1992 and possession was taken on 03-03-1992 vide
Annexure P/4. In view of the aforesaid, it is urged that after taking possession
of land by the State Government in the year 1989 and in 1992, the challenge
made by petitioner in the year 2014 is belated and against public interest,
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therefore, the petition filed by the petitioner may be dismissed.

5. After hearing learned counsel for both the parties and looking to the
relief(s), prayed for in this petition, the core issue arises for determination is
that on vesting of excess land as per section 10(3) of the Principal Act, whether
actual physical possession has been taken by the State Government following
the procedure under section 10(5) and 10(6) of the Principal Act and the
proceedings would not abate as per section 3(1)(a) and 4 of the Repeal Act.
To advert the aforesaid question language of sections 10(5) and 10(6) of the
Principal Act is relevant, however, it is reproduced as under :-

"10(5) Where any vacant land is vested in the State
Government under sub-Section(3), the competent authority
may, by notice in writing, order any person who may be in
possession of it to surrender or deliver possession thereof to
the State Government or to any person duly authorised by the
State Government in this behalf within thirty days of the service
of the notice.

(6) If any person refuses or fails to comply with an order
made under sub-Section (5), the competent authority may take
possession of the vacant land or cause it to be given to the
concerned State Government or to any person duly authorised
by such State Government in this behalf and may for that
purpose use such force as may be necessary.

6. On perusal of the aforesaid, it is apparent that on passing the order of
vesting of the excess land, under Sub-Section 3 of Section 10; the competent
authority is required to serve the notice in writing to the holder directing delivery
of possession within 30 days to him or to the State Government or to a person
aythorised. If the said holder refuses or fails to deliver the possession to the
State Government or to the person authorised, then action under Section 10(6)

- may be taken and the competent authority may take possession of the land by

use of such force, as may be necessary.
V

7. The Urban Land (Ceiling and Regulation) Repeal Act, 1999, has came
into force w.e.f. 18.3.1999. As per section 2 of the said Act it is clear that the
Urban Land (Ceiling and Regulation) Act, 1976, which is referred as "the
Principal Act" is hereby repealed. Section 3 thereof provides and specify for
saving from the repeal of the Principal Act which is relevant. However, it is
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reproduced as under :-
"3. Saving.- (1) The repeal of the principal Act shall not affect-

(a) the vesting of any vacant land under sub-Section (3)

of section 10, possession of which has been taken over by the

" State Government or any person duly authorised by the State
-Government in this behalf or by the competent authority;

(b)  the validity of any order granting exemption under sub-
Section (1) of Section 20 or any action taken thereunder,
notwithstanding any judgment of any court to the contrary;

(c)  any payment made to the State Government as a
condition for granting exemption under sub-Section (1) of
Section 20. ‘

(2)  Where-

(a) any land is deemed to have vested in the State
Government under sub-Section (3) of Section 10 of the
principal Act but possession of which has not been taken over
by the State Government or any person duly authorised by the
State Government in this behalf or by the competent authority;
and

(b)  anyamount has been paid by the State Government
with respect to such land

then, such land shall not be restored unless the amount paid, if
any, has been refunded to the State Government.

A bare reading of the aforesaid it is clear that on vesting of the land,
where the possession has not been taken over by the State Government or
by any person duly authorised in this behalf or by the competent authority, the
- proceeding under the Repeal Act would abate.

8. "Hon'ble the apex court has considered the issue of vesting of land as
per section 10(3) of the Principal Act without taking of the possession in the
case of Ritesh Tewari and another Vs. State of M.P. and others, reported
in (2010)10 SCC 677. In para 14 and 15 the Apex Court has observed as
under:-
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"14. Shri Jayant Bhushan,learned Senior Counsel appearing

for the appellants has submitted that as the State Government

had not taken possession of the land in exercise of its powers -

under section 10(6) of the 1976 Act, on coming of the 1999

Act into force, the proceedings stood abated and the

respondents have no business to interfere with the peaceful
_possession and enjoyment of the property.

15. We find full force in the submissions so made by Shri Jayant
Bhushan to a certain extent, and hold that all proceedings
pending before any court/authority under the 1976 Act, stood
abated automatically on coming of the 1999 Act into force,
- provided the possession of the land involved in a particular
case had not been taken by the State. Such a view is in
consonance with the law laid down by this Court in Pt. Madan
Swaroop Shrotiya Public Charitable Trust Vs. State of U.F.
(2000)6 SCC 325; Ghasitey Lal Sahu V. Competent
Authority, (2004)13 SCC 452; Mukarram Ali Khan Vs.
State of U.P. (2007)11 SCC 90 and Sulochana Chandrakant
Galande Vs. Pune Municipal Transport, (2010)8 SCC 467.

9. Thereafter, in the case of Vinayak Kashinath Shilkar Vs.Deputy
Collector and competent Authority and others, (2012)4 SCC 718, the
Apex Court relying upon the judgment of Ritesh Tewari (supra) held as under:-

"12. In view of the legal position enunciated by this Court in
Ritesh Tewari and the factual situation that the possession of
the subject land has not been taken by the Government of
Maharashtra, we are satisfied that the appellant was entitled
to the relief in terms of para 9 (b) in the Writ Petition and the
High Court 6ught to have declared that the proceedings under
the Act in relation to the subject property stood abated. Now
itis declared accordingly. ~

10.  Recently, Hon'ble the Apex Court in the case of Hardeep Singh Vs.
State of Punjab and others, reported in (2013)4 SCC 277, held that mere
vesting of excess land under section 10(3) after issuance of notification under
section 10(1) of the Principal Act and by issuing a notice under section 10(5)
directing the land owners to hand over the possession of the surplus land
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would not amount to deemed vesting of title in the State Govt. merely by
issuance of notice under section- 10(5), without taking/handing over of the
defacto/factual possession of the surplus land. The Court held that if actual
possession of the land is not taken then ceiling proceeding would abate in all
cases after coming into force of the Repeal Act. It has further been held that
any such pending or incomplete ceiling proceeding would not be saved by
section 3 of the Repeal Act.

11, This Court relying upon the judgment of Vinayak Kashinath Shilkar

(supra) has considered the similat issue in the case of Rajkumar Pathak'and
“another Vs. State of M.P. in W.A . No.734/2008 decided on 18.7.2012 and
. held as under :-

"Aforesaid provision specifically provides that a notice of
minimum 30 days was required to be served on the holder, but
.as is apparent from the perusal of the order-sheet that on
29.2.1992; the notice was issued and the date of delivery of
. possession was fixed as 3.3.1992. It appears that only 4 days
notice was issued to the holder and the order-sheet was written
for taking over the possession. It is also apparent that notice
under Section 10(5) of the Act was not served upon the holder.
When the notice was served by affixture also does not find
place in the notice. Even the person who had affixed the notice
- did not care to call two independent witnesses to witness
affixture of notice at the house of the holder. The notice is also
silent that on which date and at what time, the affixture was
made. The possession was not taken from the holder. Though
the Kotwar had signed the document but why two independent
witnesses were not called. Though two names are appearing
in the notice but without any particulars. Why the holder was
not called for handing over the possession?, nothing is available
on record. Apart from this, no proper Panchnama was drawn
for taking possession of the land. These facts show that in fact
possession of the land was not taken on 3.3.1992 as stated in
the reply by the respondents. When possession of the land
was not taken after issuance of due notice under Section 10(5)
of the Act, in accordance with law, the proceedings shall be
deemed to be pending as on the date when the Urban Land

[t Bl
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(Ceiling.and Regulation) Repeal Act, 1999 came into force.
When the proceedings were pending as on 22.3.1999, then in
view of the Repeal Act of 1999, the proceedings shall be

* deemed to be abated.

8. Now the question remains whether on coming into

force of Repeal Act, 1999, whether the proceedings were

pending? In this case, no notice under Section 10(5) of the

Actwas served upon the appellants while it was the mandatory
requirement of the law to serve this notice. Even for the sake
of arguments, if it is assumed that the notice dated 29.2.1992
was issued to the appellants, even then 30 days' notice was
the mandatory requirement of the law and until and unless a
notice of 30 days could have been issued, the provision shall
be deemed to be not complied with. Factually, neither notice
under Section 10(5) was sérved upon the appellants nor any
notice before handing over possession was given to the

appellants. Neither the notice under Section 10(5) of the Act
nor the warrant of possession bears the signature of the
appellants. Apart from this, the possession which was stated
to be taken on 3.3.1992 was not in the presence of witnesses.
Even if it is assumed that the two names which are appearing
in the notice were witnesses, but no particulars of the witnesses
are on record. No specific Panchnama was prepared on the
spot that in the presence of these witnesses, the possession
was taken. When, at what time and in whose presence,.the
possession was taken, letter of possession is silent. In view of
non-compliance of mandatory provision as contained under
Section 10(5) of the Act or the suspicious circumstances in
taking possession, it is apparent that the factual possession on
the spot was not taken. Apart from this, the appellants/
petitioners from the very inception were claiming their
possession on the land and had come forward with the plea
that the appellants were dispossessed after interim order in
this appeal. The fact which has been established is that no
factual possession was taken from the appellants and they
continued to be in possession till filing of the appeal which
was filed 24.6.2002 after coming into force of Repeal Act,

1903
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1999. In aforesaid circumstances, the appellants were in
possession of the land, as on the date, on which the Repeal
Act, 1999 came into force. In such circumstances, it can very
well be said that the proceedings were pending on the date
when the Repeal Act came into force. If the appellants remained
in possession of the land and their possession was not disturbed,
then they were entitled to retain the land and the proceedings
shall be deemed to have been abated [See: Vinayak Kashinath
Shilkar Vs. Deputy Collector and Competent Authority &
others (2012) 4 SCC 718].

9. Now the question remains whether there were any

laches on the part of the appellants in filing the writ petition?

So far as the contention of respondents that the possession
was already taken on 3.3.1992 and the petition was filed

belatedly, is concerned, we have already recorded the finding
that no notice under Section 10(5) of the Act was served upon
the appellants and in fact the appellants were in possession of
the land, then there were no laches on the part of the appellants

in filing the writ petition. The learned Single Judge has dismissed
the writ petition without considering the merits of the case
merely on the ground of Taches which order cannot be affirmed.’
In aforesaid circumstances, we find that the proceedings were
pending as on the date when the Repeal Act had come into

force. The appellants were in possession of the land on the
date when this appeal was filed. So the appellants are entitled
for the benefit of the Repeal Act, 1999."

Against the said judgment Special Leave Petitions bearing Nos.28344/
2013 and 28345/2013 were filed which were dismissed on 26.8.2013 by
Hon'ble the Apex Court. Thus, legal position with respect to vesting of surplus
land on which possession is not taken as per section 10(5) and 10(6) of the
principal Act has been interpreted by Hon'ble the Apex Court and also by this
Court in the manner described hereinabove.

12.  Inview ofthe provisions contained under the statute as well as the law
laid down by Hon'ble the Apex court and by this Court in various
pronouncements, the factual aspect of this case requires consideration. In the
facts of this case it is not in dispute that on vesting of the land under section

)



LL.R.[2016]M.P. Thamman Chand Koshta Vs. State of M.P. 1905,

10(3) of the Principal Act of KhasraNo.9, 10, 13/2 and 14 of Village Garha,
Patwari Halka No.28, Tahsil and District Jabalpur, the notice under Section
. 10(5) of the Principal Act issued by the competent authority has not filed
along with acknowledgment of service upon the holder. Only a notice issued
by Tahsildar, Nazul on 28-06-1989 fixing date for delivery of possession on
15-07-1989 is on record as annexure P/2, however, it cannot be said tobe a
notice under section 10(5) issued by competent Authority, but it may
presumably be a notice under section 10(6) of the Principal Act, though not
issued by competent Authority. In the reply nothing is said that the notice
under section 10(5) was issued by the competent authority asking delivery of
possession within 30 days, which was served upon the father of the petitioner,
however, vide notice, annexure P/2, delivery of possession sought by the
Tahsildar is not as per spirit of the Principal Act. It is seen that annexure P/2
is the order dated 28.6.1989 of the Tahsildar, Nazul, directing delivery of
possession of the land of KhasraNo.9, 10, 13/2 and 14 on 15.7.1989, but
he is not competent to issue the same either as per section 10(5) or 10(6), but
the Tahsildar by taking paper possession has send the intimation to the
competent Authority on 18.4.1991. It is surprising that again after three years
vide annexure P/3 Tahsildar was authorised to exercise the power under section
10(5) of the Principal Act. The said authorisation is undated, received by the
Revenue Inspector on 24.2.1992. In the said authorisation description of all
the Khasra Nos. were shown mentioning that possession of Khasra No.9
and 10/2 (wrongly shown in place of Khasra No.10) had already been taken
in 1989-90. It is relevant to note that notice under section 10(5) issued by
competent Authority prior to the authorisation to Tahsildar, Nazul, is not on
record, however, again the paper possession, as alleged, had taken by them
vide order dated 3.3.1992 with respect to all the Khasra Nos.9, 10, 13/2
and 14 which reveals from the said order and its intimation was sent to
competent authority on 25.7.1992. The State Government in its return has
taken the defence that steps to take possession in 1992 were started again
because intimation to take possession’in 1989 was not furnished to the
~ competent authority, but such averments are incorrect as per the order of
Tahsildar dated 15.7.1989 and 18.4.1991 filed along with annexure P/2 and

the authorisation which is also of only two survey nos. asreveal vide annexure
P/3. '

13.  Inview of the said factual discussion and looking to the language of
section 10(5) and 10(6) of the Principal Act, it can safely be concluded that
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prior to notice, annexure P/2, either in the year 1989 or prior to authorisation
annexure P/ 3 in the year 1992 the competent Authority has not given any
notice to the holder directing delivery of possession to the State Government
or to the person authorised. Thus, it can safely be held that compliance of .
section 10(5) of the Principal Act has not done on both the occasions. On
perusal of language of annexure P/3, the competent Authority has assigned his
power of section 10(5) to the Tahsildar, Nazul, though such delegation or
assignment is against legislative intent. It may further be observed that without
complying the provisions of section 10(5), compliance of section 10(6) of the
Principal Act cannot be done to follow the procedure preseribed. Thus, looking
to the Janguage of section 10(5) and 10(6) of the Principal Act, it is clear like
a broad day light that notice should be issued by the competent Authority to
the holder directing delivery of possession within 30 days from the date of
service of the notice to the State Govt. or to the person authorised. In
compliance of the said notice if the possession has not been delivered then the
competent authority shall issue notice for taking over of possession, on the
land by the State Govt. or by any person duly authorised, using such force as
may be necessary. Thus, Tahsildar may be authorised by competent authority
to take actual physical possession but not to exercise of power under section
10(5) or 10(6) of the Principal Act to issue notice to the holder. As per the
judgment of this Court in the case of Babu lal Tiwari Vs. State of M.P. and
others, 2003(1) MPJR SN 63 and in the case of Sudhir Agrawal and Anr.
Vs. State of M.P. & Ors., 2004(1) MPJR SN 42, it'is apparent that if
possession has not taken as per the procedure prescribed under the law, the
proceeding drawn to take over the possession is no proceeding under the
law. '

14.  Inview of the aforsaid, issuance of notice, annexure P/2 and the
authorisation vide annexure P/3 is contrary to the statute, however, it cannot
carry out the compliance of section 10(5) and 10(6) of the Principal Act.
More so, the stand of the State Govt. regarding service of notice, annexures
P/2, P/3 and P/4 treating it to be a notice under section 10(5) is not acceptable
because in none of the notice 30 days time for delivery of possession has
been given to the holder. Thus, it is to be held that either as per the stand
taken by the State Govt. or looking to the documents, neither the compliance
of section 10(5) nor the compliance of section 10(6) is available on record. It
can safely be held further that if possession has not been delivered within the
fime so specified in the notice under section 1 0(5), then only the proceedings
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under section 10(6) would commence and in absence of compliance of section
10(5) which is mandatory, taking recourse of section 10(6) is not permissible,
Thus, it can safely be held that in absence of following the procedure as
specified in the Principal Act taking over of the possession, as per stand of
the State Government is unsustainable.

15. _ Inthepresentcase, the petitioner submitted an application to the competent
Authority making request to record his name in the revenue papers, which was
not considered in right perspective, however, he approached to this Court by
filing WPNo.8669/2007 inter alia contending that the action taken by the revenue
authorities to delete his name from the revenue entries is without following the
procedure and without taking actual physical possession is unsustainable. The
said writ petition was disposed of on 16.7.2007 in the light of the order passed in
the case of Khuman Singh and others Vs. State of M.F. and others decided on
17.1.2002, Sudhir Agarwal and others Vs. State of M.P. and others, (2003)4
MPHT 16 NOC and W.P.N0.4394/2005 (Suresh Chandra, s/o Shyamlal
Choubey Vs. State of M.P. and another) decided on 30.6.2005. By the said
order it was directed to the competent authority to decide the objection of petitioner
inaccordance with law. The Court permitted the petitioner to raise all the contention
including objection regarding validity of the proceeding of taking over the possession
by competent authority. In firtherance to the said direction, application, annexure
P/8 filed by the petitioner was decided vide annexure P/ 10 on 27.12.2013 rejecting
the same. On perusal of the order passed by the competent Authority and looking
to the documents, annexures P/2, P/3 and P/4 which is not' disputed by them and
also looking to the detailed discussion made hereinabove, it is apparent that
compliance of section 10(5) and 10(6) of the Principal Act has not duly considered
while passing the order, however, the findings to reject the representation recorded
in annexure P/10 is unsustainable in law. In the said sequel of facts, it can safely be
held that possession has not taken by following the procedure established by law,
and actual physical possession of land remained with holder on the date of
commencement of the Repeal Act. However, as per provisions of section 3 of the
Repeal Act, if possession has not taken by the competent authority, mere vesting
of the land would not affect the right of the holder who is in possession on the date
of commencement of the Repeal Act; thus, the proceedings would abate
automatically as per section 3 and 4 of the Repeal Act.

16. Now, the question remains, whether there is any delay and laches on
the part of the petitioner in filing the writ petition? So far as the contention of
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respondents that the possession had already taken on 15.7. 1989 and again
on 3.3. 1992, however, this petition was filed belatedly. In this respect, as per

discussion made above the findings have already recorded that notice under _ .

section 10(5) and 10(6) of the Act issued by the competent authority was not

served upon the petitioner and he remained in actual physical possessionon .

the land. In addition, the petitioner has already approached to this Court in
earlier round by filing a writ petition and as directed by this Court, order
impugned, annexure P/10, was passed on 27.12.2013, and immediate thereafter
present petition has been filed. In such circumstances, I find that there is no
delay and laches on the part of petitioner.

17.  Inview of the foregoing discussion, writ petition filed by the petitioner
is hereby allowed. The order impugned annexure P/10 dated 27.12,2013 is
quashed. It is held that due to non-compliance of section 10(5) and 10(6) of
the Principal Act, physical possession has not taken from holder, on the date
of commencement of the Repeal Act, however, the proceedings shall stand
abate. Consequently, the respondents shall record the name of the petitioner
in revenue papers within a period of three months from the date of production
of certified copy of this order. In the facts and circumstances of the case,
parties are directed to bear their own costs.

Petition allowed.

LL.R. [2016] M.P., 1908
WRIT PETITION .
Before Mr. Justice P.K. Jaiswal & Mr. Justice Alok Verma
W.P. No. 6439/2014 (Indore) decided on 24 April, 2015

NARMADAVALLEY DEVELOPMENT

AUTHORITY ...Petitioner
Vs. - : -
THE APPELLATEAUTHORITY FOR

INDUSTRIAL & FINANCIAL

RECONSTRUCTION ors. . ...Respondents

Sick Industrial Compdnies (Special Provisions) Act, 1985 (1 of
1986)  as amended by Act No. 12 of 1994, Section 22 - Bank Guarantee
- Bank Guarantee was furnished on behalf of the Contractor to secure
the liability due to non fulfillment of the terms and conditions of the
work - The bank guarantee is a separate contract between the petitioner

]
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and the Bank - The Bank Guarantee ought to have been encashed on
demand by the petitioner - Guarantee is not in respect of any loan or
advance granted to an industrial company - BIFR and AATFR has no
jurisdiction to question encashment of the Bank guarantee - The Bank
is directed to encash the bank guarantee forthwith and also pay the
interest - Writ Petition allowed. (Paras 37,41 & 42)

vy gleifie seaft (Rely guas) affyas, 1985 (1986 #T 1)

- YT AT FRGT-1994 BT 12, g7 22 — 3% TR ~ w1d B Py

v wl @ g 7§ B v o wY efg e @ -fav 39w
AR | 47 TR IRT A 7 oft - I IR TR T ¥F D e
N6 qu® €fer @ - arh g A 7R e ) dw R qd e
iRy - TR e Stalfie s 5t v o1 Auar 9T S wew &
& 2 — g wwar U4 QUARIE.AR. & 4% MY gg-wt &
WaEr A ve IOt B arforamRan W § — iF TR 3 aord A @
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Cases referred:
. (1992) 2-SCC 330, (2003) 4 SCC 305, (2014) 2 SCC 229,

~ Vivek Patwa, for the petitioner.
None for the respondent No. 1 & 2.
Vinay Saraf, for the respondent No. 3.
R.C. Singhal, for the respondent No. 5/Bank.
Prasanna Prasad, for the respondent No, 7.
Swati Mehta, for the respondent No. 17.
Mini Ravindran, Dy. G.A. for the respondentNo 18.
None for the other respondents.

ORDER

The Order of the Court - was delivered by :
P.K., JaiswaL, J. :- By this writ petition under Article 226 of the Constitution
of India, the petitioner is praying for the following reliefs:

(i) Issue a writ direction or order in the nature of CERTIORARI
or other appropriate writ calling for the records of the
petitioner's case from BIFR and AAIFR. :
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(ii) Issue a writ, direction or order in the nature of
CERTIORARI or other appropriate writ quashing the impugned
orders dated and passed by BIFR and AAIFR and directthe

' respondent Bank and/or Company to renew the Bank guarantee | .- .
and further permit the petitioner to encash the same in. .
accordance with the terms of the contract.

(iii) Award the costs of the petition and,

~(iv) Grant such other relief or rehefs as it deems fiti in the facts
and cn‘cumstances of the case. -

2. - . The short questlon WhICh arises for decision in the 1nstant caseis
whether the bar created by Section 22 of the Sick Industrial Companies
(Special Provisions) Act {1 of 1986 as amended by Act No:12-0f 1994) .will
apply to the beneficiary who is invoking a bank guarantee, executed by the
Bank on behalf of Contractor to secure the liability due to non-fulfillment of
thie terms and conditions of the work awarded to the respondent No.3 which
stands referred to the Board for Industrial and Financial Reconstructions(for
short 'BIFR").

3. The facts are in a very narrow compass:

@) The petitioner— Narmada Valley Development is an authority working
under the Narmada Valley Development Department of the State Government
and has been constituted for exploring and irplementation of various projects
on river Narmada and its tributaries. In the process a dam has been constructed
onriver “MAN” by which irrigation fac111ty shall be prov1ded in the drought
prone area of Manawar, DlStrlCt Dhar

(1) Respondent No.3 is the Company whlch has been awarded with the
work under a contract for installation of Gates on the MAN Dam, -

(i)  That, the petitioner called upon NIT bearing no.22/1997-98 for design,
drawing, supply performance erection and commissioning, stop logs and Gentry
crain etc. complete of redial gates(12m X 12m) 9 numbers for spillway of
MAN Pr0Ject The rcspondent No.3 was awarded the said work in the tender

process and as per the terms of the tender document, the respondent No.3
" was required to furnish a Bank Guarantee towards the performance security.

4. As per Clause 18 of the tender document of MAN Project, the Security

+]
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- Deposit shall be 5 percent of the amount of contract.

5. Clause 2.8 of the tender documcnf of MAN Project deals with the
security and security for performance which reads as under:

2.8 SECURITY AND SECURITY FOR
PERFORMANCE

Within fifteen days from the date of receipt of the

letter accepting his tenders, the tenderer shall furnish an initial

- security deposit equal to 5% of contract value in any one of
the following form :

(a) A Demand Drafton ariy Bankat:- --

.(b) A fixed deposit receipt with any scheduled
Indian Bank pledged to the Executive Engineer, or

(¢) Bank Guarantee in the form of at Annexure “G-2”
from scheduled Indian Bank

In addition to the above initial security deposit, the
Executive Engineer shall deduct from the running account bills,
an amount at the rate of Ten (10) percent of the total value of
each bill as additional security deposit subject to the condition
that the total amount of such deductions together with the
amount of initial security deposit shall not exceed 10(Ten)
percent of the contract value .

Ifthe contractor expressly requested in writing he will
be permitted to convert the security deposit recovered from
his bills into interest bearing Government Securities or interest
bearing deposits pledged to the Executive Engineer with any
scheduled Indian Bank. o

The Bank Guarantee, the interest bearing Government
Securities and the interest bearing deposits shall remain valid

upto 30 months after the certified date of completion of the
work:

The security deposit less any amounts due shall be
returned to the contractor after the defects liability period is
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over and subject to the Executive Engineer certifying thatno: .-~
liability attaches to the contractor.

6. The respondenf No.3 submitted a performance se(':‘ul-'ity of
Rs.37,82,973/- drawn on the State Bank of India Hospet Branch Karnataka.

7. Clause 1 to 8 of Bank Guarantee No.9 dated 24/91/_2_(_)02_ reads as
under: ; ST _
1. We, State Bank of India, Hospet (hereihéﬂei‘ referred
Government an amount not exceedlng Rs. 37,82,973/- (Rupees
thirty seven lakhs eighty two thousand nine hundred seventy
three only) against any loss or damage caused to or suffered
or would be caused to or suffered by the Government by reason -
of any breach by the said Contractor(s) of any of the terms or
conditions contained in the Agreement

2, We, State Bank of India, Hospet do hereby undertake
to pay the amount's due and payable under this guarantee
without any demur merely on demand from the Government
stating that the amount claimed is due by way ofloss or damage
caused to or would be caused to or suffered by the Government
by reason of any breach by the said Contractor (s) of any of
the terms of conditions contained in the said Agreement or by
reason of the Contractor(s) failure of performance the said
Agreement any such demand made on the bank shall be
conclusive as regards the amount due or payable by the bank
under this guarantee. However, our liability under this'guarantee
shall be restricted to an amount not exceeding
Rs.37,82,973/- (Rupees thirty seven lakhs eighty two thousand
nine hundred seventy three only). '

3. We, State Bank of India, Hospet undertake to p?._y to
the Government any money so demanded not withstanding any
dispute or dispute raised by the Confractor(s) in any suit or
proceeding pending before any Court or Tribunal relatmg
thereto our liability under this present being absolute and
unequivocal. The payment so made by us under this bond shall
be a valid discharge of our liability for payment thereunder
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and the Contractor(s) shall have no claim against us for making
such payment.

4; - * We, State Bank of India, Hospet further agree that
the guarantee herein contained shall remain in full force and
effect during the period that would be taken for the performance
of the said Agreemerit and that it.shall continue to the
enforceable till all the dues of Government under or by virtue
of the said Agreement have been fully paid and its claims
satisfied or discharged or till the Executive Engineer, Narmada
Development E/M Division No.15, Indore (MP) certifies that
the terms-and conditions of the said Agreement have been
fully and properly carried out by the Contractor(s) and
accordingly discharge the guarantee, unless a demand for claim
under this guarantee is made on us in writing on or before the
23.07.2003. We shall be discharged from all I1ab111ty under
- this guarantee thereafter.

5. We, State Bank of India, Hospet further agree with
the Government that the Government shall have the fullest liberty
‘without our consent and without affecting in any manner our
obligation hereunder to vary any of the terms and conditions
of the said Agreement or to extend time of performance by
the said Contractor(s) fromtime to time or to postponé for
any time of powers exercisable by the Government. Against
the Contractor(s) and to forbear or enforce any of the terms
and conditions relating to the said Agreement and we shall not
be relieved from our liability by reason of any such variation
or extension being granted to the said Contractor(s) or for

) any forbearance Act or omission on the part of the Government
.or any indulgence by the Government to the said Contractor(s)
*,, " or any such matter or thing whatsoever which under the law

", . relating to sureties would but for this provision have effect of
sorelieving us.

.6, This guarantee will not be discharged due the change
in the constltutlon of the bank of Contractor(s).

7. We, State Bank of India, Hospet lastly undertake not
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to revoke this guarantee during its currency except with the
previous consent of the Government in writing.

8. Not withstanding anything contained herein:

_ @ Qur liability under this Guarantee shall not
exceed Rs.37,82,973/- (Rupees thirty seven lakhs eighty two
* thousand nine hundred seventy three only).

: . (i) This Bank Guarantee shall be valid upto
.23.07.2003 and,

(i)  Weare liable to pay the guaranteed amount or
any part thereof under this Guarantee only and only if you serve
upon us a written claim or demand on or before 23.07.2002.

8. The bank guarantee dated 24/01/2002 was initially valid fora period
of 18 monthsi.e., upto 23/07/2003. As per terms of the bank guarantee the
same will be kept in force till the contractual obligations are fulfilled.

9. The respondent No.5 — Bank extended the validity of the bank
guarantee from time to time upto 23/01/2009.

10.- Therespondent No.3 — Contractordid not perform the work awarded
to it in accordance with the terms of the contract and three gates bearing nos.
4,7 and-8 installed by the respondent No.3 are not functioning properly due
to which the respondent No.3 was time and again called upon to rectify the
defects. But, it failed to do so, leaving the petitioner with no option but to
terminate the contract awarded to it and forfeit the security deposit. Accordingly,
on 14/11/2008 vide Annexure P/3 the petitioner invoked the Bank Guarantee
and directed the State Bank of India to encash the same in favour of the
petitioner.

11.  Therespondent No.S —Bank, vide its letter dated 22/01/2009 advised
the petitioner that in view of the BIFR's order dated 11/12/2006, passed
under Section 22 (1) & (3) of Sick Industrial Companies(Special Provisions)
Act [in short, 'SICA"), not to invoke the said bank guarantee and adopt any
coercive measures and, therefore, the amount of bank guarantee was not
encashed nor they renewed the bank guarantee.

12.  On9/03/2009, the petitioner filed an application before the BIFR for
issuance of necessary directions to the respondent No.5 — Bank for encashment
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of the Bank Guarantee. The BIFR by order dated 9/03/2009(AnnexureP/ 6)

directed that “Board's order dated 25/04/2006 and 11/12/2006 not to invoke
the bank guarantees issued on behalf of the Company have become final and
actions take in defiance of these orders by Sardar Sarovar Ni gam Ltd., State
Bank of India, Narmada Valley Development Authority, water Resources

Department, Government of Jharkhand is lrable to attract action under Section
33/34 of SICA”.

13. Inthe meanwhﬂe the valrdlty perlod of bank guarantee has been
expired on 21/03/2009. The Bank thereafter neither extended the validity
period of the bank guarantee nor renewed the bank guarantee.

14.  On4/10/2011, the petltloner again ﬁled M.A. No. 626/BC/201 1 before
the BIFR and requested to direct the respondent No.5 — Bank to renew the
Bank Guarantee and allow them to revoke the same. The BIFR vide its order
dated 1/12/2011 directed that the Bank is not under obligation to renew the

Bank Guarantee as the i rssue of 1ts renewal is between the Bank and the
Cornpany

15.  The petitioner challenged the aforesard said order dated 1/12/2011
passed by the BIFR by filing an appeal bearing No.50/12 before the AAIJFR,
The AATFR by the 1mpugned order dated 9/05/2013 drsmlssed the appeal by
passing the followmg order:-

9.5.2013 Heard the Learned Counsel for the appellant

as well as respondent State Bank of India (SBI). This appeal

has been filed against the impugned order of BIFR dated 01/
'12/2011, wherein the prayer of the appellant made in MA
No.626/BC/2011 before BIFR requesting the BIFR to direct -

- SBItorenew the Bank Guaranteehas been rejected. Itisnot

disputed that the BG issued by the-SBI on behalf ofits client
M/s. Tungabhadra Steel Products Ltd:(TSPL) in favour of the
appellant has expired on 23.07.2009. Extension/renewal of .

an already expired BG amounts to issue of a fresh BG, It is :

. also a fact that BG is a tripartite instrument whichisissuedby .
the Bank on the request of a party, say, A on fulfillment of
certain terms and conditions in favour of another Party say,
B. Under the BG; the Bank undertakes to pay certain amount
on behalf of Party A to Party B on occurrence of certain events
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as per terms of BG. As such a BG can be issued by a Bank
only on the request of Party A i.e. M/s TSPL in the present
case, In the absence of such a request, directing the Bank to -
issue a BG in favour of the appellant amounts to directing the
Bank to pay the liabilities/dues of M/s. TSPL to the appellant.
Admittedly, the Bank is not liable to pay any dues to the
appellant. If the appellant has any claim, the same lies against
M/s. TSPL and not against the Bank. In the circumstances no
order can be issued directing the Bank to pay the dues of M/s.
TSPL to the appeliant. In other words the prayer of appellant
cannot be granted. The argument of the appellant that since
the SBI did not honour the BG earlier due to the restraint
order passed by the BIFR on 11.12.2006, it is for the BIFR
and AAIFR to direct SBI to renew the BG, is not tenable. The
appellant cannot seek relief against the said order of BIFR
through the present appeal: Appropriate course of action for
the appellant would have been to challenge the said order or
. non-compliance of BG by SBI at an appropriate forum at |

appropriate time. Today, if the appellant has any claim against
M/s. TSPL, it can seek relief against M/s. TSPL and not

" against SBI at an appropriate forum. AAIFR and BIFR are
not the forum to adjudicate contractual disputes between the
appellant and M/s. TSPL. As such, we do not find any merit in
the appeal and it is liable to be dismissed. The appeal is
dismissed accordingly.

16.  The petitioner being aggrieved by the order dated 1/12/2011 passed
'by BIFR and order dated 9/05/2013 passed by AATFR, challenged the same
in this writ petition on the ground that due to interim orders passed by the
BIFR on 11/12/2006 the petitioner could not encash the bank guarantee. It is
- also submitted that the bank guarantee is a separate contract between the
petitioner and the Bank and the bank guarantee ought to have been encashed
on demand by the petitioner. The BIFR and AAIFR had no _]unsdlcnon to
question encashment of the bank guarantee, '

17.  Relevant part of the order dated 1/12/2011 passed by the BIFR
reads as under:

2.2. Ld. Representative of applicant (Narmada
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Valley Development Authority) reiterated that the Hon'ble
BIFR in its order dated 11.12.2006 directed the authority
concerned, including NVDA not to invoke the BG and not to
adopt any coercive action against the company for non-
compliance of terms of contract, without permission of the
Board. On 09.03.2009 the NVDA requested the BIFR to
grant them permission for encashment of BG. The application
is still pending. The company and SBI have now stopped even
renewing BG. In view of aforesaid the NVDA prayed that at
least renewal the original BG No.0076302BG0090001 for
an amount Rs.37,82,973/- may ordered. He agreed that there
is a dispute between TSPL and NVDC on execution of work
but that dispute is pending before the appropriate forum. The
Hon'ble BIFR had imposed restriction on invocation of BG
by the NVDC. Hence request is made before this Hon'ble
Bench to direct the SBI who had given BG on behalf of

. company to renew the BG so that the remedy of invoking BG
shall remain available with the NVDC. He added that the
statement of the company(TSPL) is not correct. The work is
only partially completed. Hence, BG is required for security
purpose. The security deposit of Rs.41.88 lakh and extra
deposit of Rs.31.68 lakhs aggregating about Rs.73.56 lakh is
available with NVDC. Whereas, on the other hand recovery

. of interest on loan from company is also pending to the tune of
app. Rs. 82 lakhs.

3. Having considered the material on records and
submissions made during the hearing the Bench observed that
_ Applicant has made a prayer for issued of directions to the
SBI to rebnew (sic:renew) the BG. The Bench was of the
opinion that the SBI has no such obligation, as the BG was
given by the Bank on behalf of company and after completion
of all necessary formalities, including payment of interest
guaranteed amount by the company. Hence the issue fo (sic:for)
remewal (sic:renewal) of BG is between company and the
Applicant (NVDC). The SBI Bank is not the party concerned
from whom the relief claimed in the MA could be sought. Hence
the Bench decided to reject the MA on these grounds. The
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Applicant is at liberty to file a fresh MA with an appropriate
prayer against the party concerned.

18.  TheBank Guarantee N0.09/24.1.2002 was to remain in force upto
23/01/2009 and a claim under. the same was to be made and served on
respondent No.5 — Bank on or before 22/01/2009.

19.  The said bank guarantee was irrevocable and specificaily provided
that the respondent No.5 - Bank agreed and undertook to pay the amount
due and payable under the said guarantee without any demur, merely on a
demand from the petitioner that the amount claimed had become due by reasons
of non-fulfillment of the contractual obligations. The said bank guarantee further
provided that any such demand made by the petitioner would be conclusive in
regard to the amount due and payable by the respondent No.5 — Bank to the
petitioner under the said bank guarantee.

20.  Asthe petitioner suffered a huge loss due to non-completion of the
contractual obligations, therefore, the petitioner invoked the bank guarantee
vide letter dated 14/11/2008. The Bank inspite of receipt of letter failed to
make the payment on the pretext that restrained order has been passed by the
BIFR. The petitioner also requested the Bank to renew the bank guarantee till
the matter is decided by the BIFR but the Bank on one pretext or the other
failed to renew the bank guarantee whereas the Bank is bound to renew and
release the amount of the bank guarantee by demand draft in terms of Clause
4 of the bank guarantee within 48 hours from the date of receipt of demand.

21. In reply, the stand of the respondent No.5 — Bank that since the
respondent No.3 on whose behalf the bank guarantee was issued was
registered with the BIFR, the bar of Section 22 of SICA was attracted and
the guarantee in question could not be realized by the petitioner without the
permission of the BIFR. The impugned orders passed from time to time
restrained Bank to encash the bank guarantee and, therefore, the same could
not be paid. :

22, Ttisthe case of the petitioner that there is no dispute that there has
been a failure on the part of the respondent No.3 to carry out the work in time
as required under the terms of the -contract. In respect of performance
guarantee the petitioner instead of depositing the amount in cash furnished the
bank guarantee in terms of Clause 2.8 of the contract, the tenderer shall furnish
an initial security deposit equal to 5% of the contract value and the bank
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guarantee shall remain valid upto 30 months after the certified date of compietion
of work issued by petitioner — Department. The bank guarantee being
unconditional and irrevocable, the respondent No.5 — Bank cannot take refuge
under the provisions of Section 22 of SICA. It is further the case of the
petitioner that the bar of Section 22 is to the filing of a proceeding against the
respondent No.3 — Company or a suit on a guarantee in respect of any loan
or advance granted to the respondent No.3— Company. Petitioner asserts
that it is apparent that the bank guarantee given by the respondent No.5 —
Bank was not in respect of any loan or advance granted to the respondent
No.3 — Company and, thus, there is no bar under the said section for the
respondent No.5 — Bank defendant to make payment under the said bank
guarantee.

23.  Therespondent No.5 — Bank does not dispute the bank guarantee
No.9 dated 24/01/2002 or that the said bank guarantee was extended from
year to year or that the petitioner invoked the said bank guarantee vide its
letter dated 14/11/2008, but categorically denies that the bank guarantee in
the present case stands on a different footing than any other third party guarantee
given to secure a loan or advance.

24.  We have heard the learned Counsel for the parties at length and
scrutinized the records of the case. :

25.  Before dealing with the rival contentions of parties, we propose first
to set out the provisions of Section 22(1) of the SICA as amended by the Act .
of 1994, The same read as follows: .

22. Suspension of legal proceedings, contracts, etc. -
(1) Where in respect of an industrial company, an inquiry under
section 16 is pending or any scheme referred to under section
. 17 is under preparation or consideration or a sanctioned
scheme is under implementation or where an appeal under
sections 25 relating to an industrial company is pending, then, .
notwithstanding anything contained in the Companies Act,
1956 (1 of 1956), or any other law or the memorandum and
articles of association of the industrial company or any other
instrument having effect under the said Act or other law, no
proceedings for the winding up of the industrial company or
for execution, distress or the like against any of the properties
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of the industrial company or for the appointment of a receiver
in respect thereof [and no suit for the recovery of money or
for the enforcement of any security against the industrial
company or of any guarantee in respect of any loans or advance ,
granted to the industrial company] shall lie or be proceeded
with further, except with the consent of the Board or, as the
case may be, the Appellate Authority. '

26.  Looking to the plain and unambiguous wording of Section 22(1) of
SICA, it is clear that where an industrial company has been referred-to the
Board, as is the case here with respondent No.3 — M/s Tungabhadra Steel
Products Ltd. Tungabhadra Dam, no suit for the recovery of money or for the
enforcement of any security against an industrial company would lie without
the consent of the Board. Learned counsel for the petitioner, however, contends
that the instant claim is not directed against the industrial company at all, but
against the respondent No.5 — Bank which executed an irrevocable bank
guarantee in favour of the petitioner. The bank guarantee is an independent
contract between the petitioner and the bank and it specifically provided that
the respondent No.5 — Bank agreed and undertook to pay the amount forthwith -
to which the provisions of Section 22(1) of the SICA are not attracted. -

27.  The question, thus, which arises for consideration is whether the bar
created by Section 22(1) of SICA applies to the instant proceedings for
encashment of a bank guarantee against'the defendant bank, and whether the
instant claim lodged on 14.11.2008 is not maintainable in the absence of the
consent of the Board for Industrial and Financial Reconstruction as envisaged
by the provisions of the said section.

. 28. At the outset, learned Counsel for the petitioner emphasized the
following undisputed facts:

@ The respondent No.5 — bank has not disputed that it éxecuted a bank _
guarantee dated 24/01/2002 in favour of the petitioner for an amount of
Rs.37,82,973/- at the request of respondent No.3 —M/s Tungabhadra Steel
Products Ltd. Tungabhadra Dam and had thereby irrevocably agreed and
undertaken to pay to the petitioner the said amount in case the respondent
No.3 fails to carry out contractual obligations on demand within 48 hours -
from the date of receipt of demand. ' ’

(i) The respondent No.5 - Bank has not disputed that the said guarantee
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provided that the bank agrees that the petitioner's decision with regard to the

amount of the guarantees having become payable by the buyer shall be final
and binding on the bank. -

(i)  The respondent No.5- bank has not disputed that the said guarantee
provides that the bank agrees and undertakes to pay the amount due and
payable under the guarantee without demur, merely on a demand from the
contractor that the amount claimed has become due as pe (sic:per) clause 1
of the Bank Guarantee and encash within 48 hours, and, further, that such
demand shall be conclusive as regards the amount due and payable by the
bank under the said guarantee,

(iv)y  The respondent No.5- bank has not disputed that the petitioner
invoked the said bank guarantee vide its letter dated 14/11/2008 and since
there was no response from the respondent No.5- Bank, the petitioner again
* ‘¢alled upon the réspondent No.5 — Bank to pay the said amount under the
said bank guarantee to the petitioner. o

(V). Adm1ttedly, the respondent No.5 bank has not disputed the amounts
due and payable under the bank guarantee, but seeks to take refuge under
the cmbargo engrafted in Section 22(1) of the Sick Industrial Companies
(Special Provisions) Act, 1985..

29.  ASregards the second part of section 22(1), counsel for the petitioner
urges that though it is apparent from a plain reading of Section 22(1) of the
Act that no suit for the encashment of any gnarantee in respect of any loan or
advance granted to an industrial company that has been referred to BIFR
would lie or can be proceeded with, except with the consent of the Board,
the instant bank guarantee was not inrespect of any loan or advance granted
to resp ondent No, .3 —Company (the Industrial company), but admittedly was
executed to secure the faithful performance of work awarded to respondent
No.3 by the petitioner. As such, it is not a guarantee 'in respect of any loan or
advance granted to any industrial company', within the meaning of the aforesaid
section, and the instant suit for enforcement of the same is not, therefore,
barred by the provisions of Section 22(1) of the SICA.

30. . The contention of learned Counsel for the petitioner is that the above
view is bolstered by the well settled principles regarding enforcement of bank
guarantees, according to which a bank guarantee is an autonomous contract,
imposing an absolute obligation on the bank to fulfill the bank guarantee.
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Payment becomes due under a bank guarantee on the happening of a
contingency, on the occurrence of which the guarantee becomes enforceable.
In the instant case, there is no dispute that the said contingency has occurred
(See Syndicate Bank v. Vijay Kumar (1992) 2 SCC 330).

31.  Dealing first with the contention of the petitioner that the guarantee in
question is not in respect of any loan or advance granted to the industrial
company, it would be apposite to note that the Apex Court in Patheja Bros.
Forging & Stamping v. ICICI Limited decided on 24th July, 2000 held that
the words no suit for the recovery of money or for the enforcement of any
security against the industrial company or any guarantee in respect of any
loans or advance granted to the industrial company, inserted into Section 22
by the Act 12 of 1994, are crystal clear, There is no ambiguity therein. The
Court further held that no suit for the enforcement of a guarantee in respect of
a loan or advance granted to the industrial company will lie or can be proceeded .
with, without the consent of the Board or the Appellate Authority under the
said Act. It was observed by the Apex Court that when the words of legislation
are clear, the court must give effect to them as they stand and cannot demur
on the ground that the legislature must have intended otherwise, therefore, the
- respondent's suit for the enforcement of the guarantees in respect of the loans
granted to the appellant cannot be proceeded with unless consent as required
by Section 22 is obtained.

32.  Inasubsequent decision of the Hon'ble Supreme Court, Kailash Nath

Aggarwal v. Pardeshiya Industrial and Investment Corporation of Uttar
Pradesh Limited, (2003) 4 SCC 305, the Court held that having regard to

the semantic difference between the words suit and proceeding and the absence
of such omnibus expression and expansive words or the like, which appear
after the expression proceedings, after the word suit, it is not possible to

accede to the submission of the appellants that the word suit in Section 22(1)

of the Act means anything other than some form of curial process. In paragraph

34 at page 316 of the Report, the Court further held as follows:

... The court in Patheja Case merely observed that the creditor could
recover its sum from the principal debtor under the scheme and, therefore,
the claim on the guarantee would not arise if the amount is so recovered under
the scheme. We do not read the observations quoted as holding that protection
of guarantors of loan to a sick company is an object of the 1994 Amendment
which object must colour our interpretation of the amendment. Till 1994 no
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protection was afforded to the guarantors under the Act at all. A limited
protection has been given in 1994, The expression used being clear and
unambiguous, it is not for us to question the wisdom of'the legislature in giving
the limited protection it did or why such protection was necessary at all.

33. . After making the above observations, the Supreme Court in Kailash
Nath (supra) held that since Section 22(1) only prohibits recovery against the
industrial company, there is no protection afforded to guarantors against

recovery proceedings under the U.P. Public Moneys (Recovery of Dues) Act,
1972.

34.  Onthe basis of the aforesaid, counsel for petitioner contended that no
doubt there is a certain protection provided to a guarantor under Section’
22(1) of the SICA, but this protection is limited in nature. He further contended
that where the concetned guarantee, as in the instant case, is not in respect of
any loan or advance granted to an industrial company, a suit for the enforcement
of the said guarantee can be proceeded with without the permission required
in terms of Section 22(1) of the SICA. The Court in Patheja Bros. (supra),
and Kailash Nath (supra), he pointed out, was not concerned with the question
whether a suit for enforcement of a guarantee will lie or can be proceeded
with against the guarantor in view of Section 22(1), where the guarantee is
not in respect of a loan or advance granted to the coricerned industrial company.
Therefore, the judicial pronouncements of the Apex Court in Patheja Bros.
(supra) and Kailash Nath Agarwal (supra) are not applicable to the facts of
the present case, where the bank guarantee is not in respect of a loan or
advance granted to the concerned industrial company viz, Respondent No.3.

35.  Inthe case of Inderjeet Arya Vs. ICICI Bank Ltd., (2014) 2 SCC
229 the Apex Court held that the protection under Section 22(1) is available
only against action that comes within ambit in term “suit”. Term “suit” in Section
22(1) applies only to proceedings in Civil Court and not actions or recovery
proceedings filed by banks and financia] institutions before a tribunal such as
DRT.

36.  Primafacie, we are of the opinion that non-compliance of contractual
obligations cannot be a loan or an advance. In case it is not a loan or an
advance granted to the company, the provisions of Section 22 of Sick Industrial
Companies (Special Provisions) Act, 1985 will not-be apphcablc and
consequently, the claim is not barred by the said Act.
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37.  Inourconsidered view, therefore, the present claim cannot be labelled

as a suit for enforcement of a guarantee in respect of a loan or advance to the

industrial company, but is a.claim based on an independent contract between

the petitioner and respondent No.5 — bank to which the industrial company

viz. Respondent No.3 is not a party. The necessary corollary is that the sanction

of the Board or the Appellate Authority under Section 22(1) of the SICA'
cannot be said to be a sine qua non for the institution of the claim for

encashment of bank guarantee.

38.  Inthecase in hand, the liability of the Bank to pay the amount as per
letter of guarantee did not made dependent upon prior permission on the part
of respondent No.3 — Company. The Bank has to pay the amount itself due
under the letter of guarantee given by it to the petitioner. On such payment it is
open to the Bank to have recourse to the securities given by the Company in
liquidation for the purpose of the issue of the letter of guarantee, The petitioner
is not concerned with what the Bank does in order to reimburse itself after
making payment of the amount guaranteed by it. It is the responsibility of the
Bank to deal with the securities held by it in accordance with law. It was not,
however, open to the BIFR and AAIFR to make any order under the SICA.
prohibiting the petitioner from realising the amount guaranteed by the Bank as
this had nothing to do with the assets of the Sick Company in liquidation.

39. Thelawin respcct of unequivocally and unconditionally Bank guarantee
is-well-settled.

40.  The contention of the learned counsel for the respondent.No.S —Bank
that as the petitioner was restrained from invoking the said Bank Guarantee
by BIFR's said order dated 11/12/2006(AnnexureR/5/2) and as during
currency of BIFR's said order the petitioner demanded encashment of the
said BG vide its said letter dated 14.11.2008(AnnexureP/3), the petitioner’s
said letter(AnnexureP/3) was not only in defiance of BIFR's order dated
11.12.2006(AnnexureR/5/2) but was also contrary to the provisions of Section
22(1) and (3) of SICA and as such being not applicable to respondent No.5
— Bank, the petitioner's said letter did not constitute or amount to invocation
of the said bank guarantee. Even, the claim lodged by the petitioner was well -
in time and during the validity period of the bank guarantee itself.

41.  Inthe casein hand, the bank guarantee states that it is in consideration
of respondent No.3 having agreed to accept it in lieu of cash deposit by way
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of security due and towards performance security. Thereafter, respondent
No.5 — Bank has agreed to pay the unequivocal and unconditional amount
due within a period of 48 hours on return demand of petitioner or-either by
authorised officer.

42.  Inview of the aforesaid, the orders of the BIFR and AAIFR dated
1/12/2011 and 9/05/2013 respectively are, therefore, liable to be quashed.
Accordmgly, the same is quashed. The Bank is directed to encash the bank
guarantee, forthwith, on the basis of claim lodged by the petitioner dated
14.11.2008 and shall also pay the interest from the date of refusal at the rate
fixed by the Reserve Bank of India from time to time, to the petmoner -
Department till its realisation.

43,  The writ petition is allowed with cost of Rs. 10, 000/- Counsel fee
Rs.5,000/- if certified. .

Petition-allowed.
LL.R. [2016] M.P., 1925 ’
WRIT PETITION

Before Mr. Justice Sanjay Yadav
W.P. No. 5900/2008 (Jabalpur) decided on 30 April, 2015

SHACHEENDRA KUMAR CHATURVEDI ...Petitioner
Vs. ) - -
AWADESH PRATAP SINGH _ ‘
VISHWAVIDHYALYA &ors. . ...Respondents

A. Vishwavidyalaya Adlumyam, M.P. (22 of 1973), Section
37 - Awadesh Pratap Singh Vishwavidhyalya Ordinance 16(1) - Forged
Mark Sheet - Petitioner on the basis of forged marksheets of graduation
appeared in Post Graduate Examinations and -thereafter got job -
University called upon the petitioner to submit original marksheet but
he did not furnish on a plea that entire record have washed away in
flood - ¥Information was called from University Examination Cell and it
was found that petitioner had not passed graduate examination -
University rightly cancelled the marksheets. (Paras 11, 18 & 19)

@ Rreafyerory Affraq, 7.4, (1973 7 22), €T 37 — JTET
gary R feafderey qearder 16(1) — Zevdwa dvgHl — FRe Cl
Fexfa FFYN B IER W A Faeicy el d wiEfaa gan @
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qauzEE o4 il et — ﬁwﬁam#mﬁ’raﬁq\ammﬁhuqa
- B BY A, W w6 Gl afra ae ¥ 78 W T afars o
gY FoH ywga 7 ¥ — Ryzafieray @ ey faamr @ S gars
n?ammwwﬁsm%ﬁ#%qﬁ&naﬁﬁﬂfﬂﬂaﬁaﬁ—
freafrarey 3 sfaw w9 /@ seyghar PR 9

B. Awadesh Pratap Singh Vish wavtdya[ya Ordinaice
16(1)(2) - Cancellation of marksheets - Oppartumty of hearing - Notice
was issued to petitioner for submitting original marksheets buthe took
a plea that entire record has washed away in flood - No attempt on the
part of petitioner to obtain duplicate marksheet - No more opportumty
is required to be given - Principle of Natural Justice cannot be put.in
straight Jacket formula. B (Paras 22&24)

& HqHE v f?rgﬁ?aﬁmaa e 16(1){2} arwf%?n‘
&7 f3eed f6Ir T — QAaIE @7 J9eY — A GHYH IFd fh2 o 8y
areft ®1 e W fear T om, Wy 9w Wyl afRw ae ¥ 58 we
#1 Ifare, fvar — FwqA 3 agfafy yra o3+t g ar=h 4 o @ 5
ga & fFar T — aw s sax faar s et ™ @ - grefhe
=g 3 fiaid & Rl e g3 ¥ 1 - o wwar )

C. Inferpretatio_n of statutes - Fraud - Fraud vitiates every

solemn act. - (Para 23)-

T aﬂqaiafrf-‘fa'a? I — muﬁmwﬁwmﬁ_

Tfa s 2
'Cases referred:
AIR 1987 SC 821, (2003) 8 SCC 319, (2004) 6 SCC 325

Vijay Kumar Shukla, for the petitioner:”
Vibhudendu Mishra, for the respondents No. 1 & 2

. Suyash Mohan Guru, for the respondent No: 3.. R
Abhai Raj Singh, P.L. for the respondent No. 4 ’ S

(Supphed Paragraph numbers)
ORDER -~ - . - '

SaNJAY YADAY, J. :- As to respondent No.5 which was impleaded on

2.3.2015 the notices were sent on 5.3.2015 by Registered Acknowledgment .

)
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Due Post. The notice having not returned is presumed to be served on
respondent No.5.

2. The matter is posted for hearing.

3. It is observed from the record that an application: I. A. No.12366/
2013 whereby, petitioner seeks direction to respondents to produce (i) report
of enquiry Committee, (ii) folders of petitioners maintained in University, (iii)
mark sheets, admission forums, (sic:forms) examination forms other records
relating to admission and examination of B.A. And M. A. That by order dated
4.9.2013 it was observed that the application shall be considered after service
of notice on respondent No.5. Since despite of notice there is no appearance
on behalf of respondent No.S; therefore, since matter is posted for final hearing
this apphcatlon shall now be con51dered at appropriate stage.

4. Partles are heard

5. Petition is directed against the notification dated 5.4.2008 issued by

the Respondent University cancelling Petitioner's examination of B.A. PartI,
B.A. PartIl, B.A. Part III, M.A. (Economlcs) Previous, M.A. (Economics)
Final and a further direction of being debarred from appearing in any
examination conducted by the respondent University.

6. The notification as ai)paren_t therefrom is on the basis of
recommendation of enquiry committee which found the petitioner having
appeared in these examinations on the basis of forged marksheets.

7. As bome out from material on record the issue as regard to genuineness
of the petitioner's educational degree emanates from the complaint filed by
respondent No.3 with the respondent University alleging that the petitioner
on the basis of fabricated and forged marksheet had obtained an employment
in the State Government as Assistant Statistical Officer in the office of Women
and Child Development, Rewa. The complaint led the respondent University
call upon the petitioner on 17.10.2007 to furnish the relevant marksheets of
B.A. Part I (Roll No.504 Year 1997) B.A. Part I (Roll No.302 Year 1978)
BA Part III (Roll No.272 Year 1979) Centre Thakur Ranmat ;Singh
Mahavidyalaya, Rewa as regular student. Marksheet of M.A-(Commercial
Economics) Previous Year 1982 Roll No.21, M.A. (Commercxal Economics)
Final Year 1983 Roll No.3990. Regular student of Commercial Economics

™~
|
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Department A. P. Singh University failing which, the petitioner was informed
" that the matter would be handed over to the police.

8. Pet_itiOner responded vide his letter dated 24.10.2007 stating-
“gfy, -
S go wfim weEey,
forett Sar (7.4.) |
fawg :— EE YE Eeiar WEr o e B waw 7 |

. Hef — 9y G wfug udE o7 93 S e /E’r\fazboz/ws?
a1 31T 17.10.2007 T ARTE F | '

w8Iey,

fryfere o a Fdes & 15 AQArT 1,23, & 3ER
opret Rig weifener A frafa o= & w ¥ ol ¥ wftviad 99 gd
grr 9 7 off e AR W 9§ 1062-83 ¥ Frfid v @ w9 A
sqeranfae e T fvafiemea | o ¥ wfFifae Sex i
fomar o forgat sispe <t T oty ‘

Ig 5 TR @ YaeTe @ W Ol & wee) wiigE. N
SR iR BT e SuR A ofF Tl o N o e & o A
I 4t ad § e g | A 9 Qar ¥ Yara £)

7 & 1907-98 ¥ Sar % I q18 Sl oft 9 WY H U

o RIS IR ¥aT % A R W @ o7 ey R e fe el
Tl § T AIgee 8N B DR TR ¥ 9id BT SO arE o fergren
FRI S BT el T U Rerd e 8 T or | 39 SR W U
SRITT e e 2| Seoreg ¥ 5 Rwafere g gd ¥
TRTER T T o 9 S T @ e ¥ o e R &
# ara af 1977 W 198384 T AT BT @ Y F AU o7 SiEGE
frwafyamey gr SoeT &S ST E s R A g e D 2 f
frrafeem g O ofF g g TR & § | emaedt gRT i
farafaaem & st € 7E & | v wd & 5 Rl 3 91 At
T 8 TS APl W o A Ry B W & e N | e B
o PHERal @ wg § Wi 9 TE &) v e | g9 ™R
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[EHAT T & AT 9% T SN 3 {5 3 Jaor 3 =1 ATl Y Iy
TTAY SUX 20197 I 6T ¥ | SEie g U1 BlY Swde Wiy a6
e 2 it for g AR iRe & gt € |

aﬁ:aﬂﬁw%ﬁim'waﬁﬁmmfﬂwmﬁhﬁ
% fiveg PR 9t TR T RN W A W5 R BT B B | IR
o= f&iw 23.10.2007 P T 837 ¥ oo e @ ford & el
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That in the meantime on an information sought for by Public Information
Officer, Awadesh Pratap Singh University form (sic:from) Deputy Registrar

(Examination), following facts were divulged:

“of Tl HAR TS AT A 29T AR SIgN R S
weifdene a1 ¥ fr= fwg dox 4y  fufa o= @ v gdar
# gftafaa g2 2|

1. e & 9fan 9f 1977 AFHS 504 AHET G1.75.
424 9

1, [ TS T— 10— 10 — 10 — 10

2. AT — 35— 20 — 55 — 55

3, et — 25— 23 — 48 — 48

4, g — 30~ 25 — 55 — B1
194/500 aqa&ﬁﬂf

2, AL R Gt 1977 A SR O e ¥ 7L do7 2
3, Q.9 A2 & wHET 1978 F(FHH 02 Frafa e B

1, WA 34Sil— 08— 08 — 08 — 08
2. ST — 32— 22 — 54 — 54
a__t'. Fefoms - 27— 35 — §2 — B2

4, g - 18— 20 —47 21 — B8

.....................

192 /500 JrFeArol
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4. Q. WT—2 qRe e 1978 ¥ BT wher 7 78 dor 21
5. 4T3 T we 1970" s H® 272 FEfd v @

wq ¥ |
1 Waiufvﬁ—'— 11— 11 — 1
2. AT — 25— 26 — 51 — 51
3 - anefwre - 32~ 16— 48 — 48
s whE - - . 23— 40 — 63 36 99
. 4Ly 212/500 et
5 dgATT-3 TxE w0 1e7e ¥ BT Ta ¥ 7 43 |
) fufgdm 212 /500

FeAART—421 / 1000 ST [

10.  Itisthecontention on behalfof respondéﬁt University that for admission
to Post Graduate Course imperative it is for an incumbent to have Bachelor's
Degree through regular course as per ordinance No.16 (2) which provides
for:

“A candidate who, after taking his Bachelor's Degree of the
Vishwavidyalaya or any statutory University in India, has
. completed a regular course of study in a college affiliated to
the Vishwavidyalaya or Vishwavidyalaya Teaching Department
in the subject in which he offers himself for examination for
one academic year, shall bé admitted to the previous
examination for the Degree of Masters of Arts.”

11.  Itiscontended that despite of being called upon to fuinish the original
marksheets of having passed First Year, Second Year and Third Year of
Bachelor of Arts, the petitioner did not furnish the mark sheet on a plea that
the entire record have washed away in flood. It is urged that being left with no
option the information was sought from the University Examination Cell whereon
it was informed that the petitioner had not passed the under graduate
examination which led the University to cancel the marksheets by order dated
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12.”" The main plank of challenge by the petitioner is that he was not afforded
an opportumty of hearing and even if there was an enquiry the same was
behind his'back and he was not made a part of it. It is the contention that
there bemg violation of principle of naturat justice, the impugned notification
desétves to be quashed. .

13.  Theissue which arises for consideration is whether petitioner possesses
valid marksheet of Graduate Course and of Post Graduate Course.

14,  Incase of a student who undertakes the studies there are two sources
from where it can be ascertained as to the fact of his successfully undertaking
the courses. THe first source is the student himself and the second source is
the examining body. It-can be said that third source would be an institution
where the student is enrolled. This could be only when the same institution is
an examining body and not an affiliate. Inthe case at hand the College wherein
the petitioner has allegedly undergone the studies being notan examining body
isnota potentlal source of the fact of the petitioner having successfully passed
the Graduate Course. Thus in the present case it is either the petitioner or the
University which are the only two sources to affirm as to genuineness of the
marksheets of BA First Year, Second Year and Third Year and of M.A.
Prevxous and Fmal Year

v

15. "I the present case the examining body, i.e.; the University on receiving
the complaint calls upon the petitioner to furnish the original of Undergraduate
Course and Post Graduate Course to ascertain their genuineness. This action
of the University cannot be said to be arbitrary. Because it is expected of a
student who later on takes up the job with the State Government on the basis
of these marksheets to be in possession thereof. The petitioner very
conveniently replied of having lost these marksheet in a flood. If that was so
incumbent it was upon him to have obtained the duplicate from the University
but there is no material on record to suggest any effort being made by the
petitioner in obtaining the duplicate of the marksheets allegedly lost in the
flood. Thirs there being non-cooperation from the petitioner led the University
to find out from their own records as to genuineness of the complaint as also
of the marksheets in possession of the petitioner. Whereon, it was found that
the petitioner had failed in-under graduate Course this is evident from the
information dated 24.7.2007 since the information, as.apparent therefrom,
has been received from the records maintained in due course of business,
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incumbent it was upon the petitioner to have contradicted the same, The

, petitioner except filing a certificate issued by the Principal, Government Thakur
Ranmat Singh College stating of petitioner having passed the B.A. Examination
no othei documents-have been filed and has attempted to shift the burden by
filing an application for production of those very documents, which existence
whereof are doubtful,i.e, marksheets of various year. The certificate containing
‘the information as to passing of the petitioner in under graduate examination
also does not disclose the source from which such information is given.

16.  Being trite it is under law ( as borne out from Section 101- 104
Evidence Act) that it is incumbent on each party to disclose the burden of
proof which rest on himself. Thus having taken the defence in response to the
notice to produce the original certificate of having lost in floods the burden lay
on the petitioner to have proved the loss and the effort made by him to retrieve,
restore or reconstruct those documents , which the petitioner miserably failed.

17.  The University on their turn through the records maintained in due
course of business could produce the information as contained in letter dated
24.7.2007, which is not been contradicted.

18. “The inevitable conclusion which emerges from these facts are that the

petitioner has not passed B.A. Ist Year, IInd year and IIIrd Year and thaton -

forged marksheets have been appearing in examination but could not pass
those examinations. And that he took admission to Post Graduate Course
which under Ordinance 16 (1) he was not eligible.

19..  Considered thus the impugned notification is upheld. The respondents
are at liberty to launch Criminal Prosecution and take all such steps under law
in respect of the fraud played by the petitioner.

20.  Contention that an inference of fraud cannot be drawn. The contention
deserves to be rejected, as the cogent material documents available on record
_are sufficient to bring home the fact that the petitioner has been forging the
marksheets for an unlawful gain.

21. In Bank of India v. Yeturi Maredi Shanker Rao and anather AlR
1987 SC 821 it is held:

“15- As regards the offence under Section 467 read with Séc.
109, the learned High Court acquitted the respondent because
it came to the conclusion that there is no evidence to establish

¥
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as fo who forged the signatures of P.W. 1 on the withdrawal
form. It is no doubt true that so far as the evidence about the
forgery of the signatures of P.W. 1 on the withdrawal form is

 concerned there is no evidence .except the fact that the
signatures are forged and the further fact that this withdrawal
form was in'the possession of respondent-accused who
presented it in the Bank and obtained money therefrom and
packeted the same. From these facts an inference could safely
be drawn that it was the respondent-accused who got
signatures of P.W. 1 forged on this document as it was he who
used it to obtain money from the Bank from the account of
P.W. 1 and pocketed the same It is no doubt true that there is
no evidence as to who forged the signatures of the withdrawal
form but the circumstances indicated above will lead to the
only inference that it was the accused-respondent who got the
signatures of P.W. 1 forged on the withdrawal form. In this
view of the matter therefore the acquittal of the respondent
for an offence under Section 467 read with Sec. 109 also
could not be justified.”(emphasis supplied).

22.  Another contention that the petitioner was not been afforded an
opportunity of hearing. What more opportunity is required in a case as present
one wherein the petitioner was called upon to furnish the marksheets in
possession, which a normal person is expected of being in possession, but the
petitioner conveniently got away by stating that the mark sheets were lost in
flood with no further prove of making any attempt to obtain the duplicate.

23.  Asto the proposition that fraud vitiates every solemn act reference
can be had of the decision in Ram Chandra Smgh v. Savitri Davi and
others: (2003) 8 SCC 319-

“15. Commission of fraud on court and suppression of material
facts are the core issues involved in these matters. Fraud as is
wellknown vitiates every solemn act. Fraud and justice never
dwells together.

16. Fraud is a conduct either by letter or words, which induces
the other person, or authority to take a definite determinative
stand as a response to the conduct of former either by word
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17. It is also well settled that misrepresentation itself amounts
to fraud. Indeed, innocent misrepresentations may also give
reason to claim relief against fraud.

18. A fraudulent misrepresentation is called deceit and consists
in leading a man into damage by willfully or recklessly causing
him to believe and act on falsehood. It is a fraud in law if a
party makes representations which he knows to be false, and
injury ensues therefrom although the motive from which the
representations proceeded may not have been bad.

24.  The principle of natural justice as held in Vice Chairman, Kendriya
Vidyalaya Sangathan and another v, Girdharilal Yadav: (2004) 6 SCC
325 should not be stretched too far and the same cannot be put in a straight
jacket formula. It has been held by their Lordships:

"11. The admitted facts remain that the respondent is a
permanent resident of Haryana. It further stands admitted that
at the relevant time, Ahirs/Yadavs of Haryana were not treated
as OBC. It further stands admitted that the respondent obtained
a certificate showing that he was a resident of Rajasthan, which
he was not. It is not disputed that a detailed enquiry was
conducted by the District Magistrate, Kota, whérein the
respondent had been given an opportunity of hearing. It is also
not in dispute that he had given an opportunity to show cause
as to why his appointment should not cancelled not by the
appointing authority but also by the Appellate Authority. In
terms of Section 58 of the Evidence Act, 1872 facts admitted
need not be proved. It is also a well-settled principle of law
that the principlées of natural justice should not be stretched
too far and the same cannot be put in a straitjacket formula. In
Bar Council of India v. High Court of Kerala this Court has
noticed that:(SCC p.324, paras 49-50) " -

'24. The principles of natural justice, it is well settled,
cannot be put into a straitjacket formula. Its application will
depend upon the facts and circumstances of each case. It is_
also well settled that if a party after having proper notice chose °
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not to appear, he at later stage cannot be permitted to say that

" he had not been given a fair opportunity of hearing. The
question had been considered by a Bench of this Court in
Sohan Lal Gupta v. Asha Devi Gupta of which two of us
(V.N.Khare, C.J. and Sinha,].) are parties wherein upon
noticing a large number of decisions it was held:(SCC p.506,
para 29)

"29.The principles of natural justice, it is trite, cannot
be put in a straitjacket formula. In a given case the party should
not only be required to show that he did not have a proper
notice resulting in violation of principles of natural justice but
also to show that he was seriously prejudiced thereby."

25. The principles of natural justice, it is well settled,
~ must not be stretched too far.’

(See also Mardia Chemicals Ltd. v Union of India
and CAnara Bank v. Debasis Das.)

In Union of India v. Tulsiram Patel whereupon
. reliance has been placed by Mr.Reddy, this Court held:(SCC
p.477, para 97)

'97.Though the two rules of natural justice, namely,
nemo judex in causa sua and audi alteram partem, have nowa-
definite meaning and connotation inlaw and their content and
implications are well understood and firmly established, they
are nonetheless not statutory rules. Each of these rules yields
to and changes with the exigencies of different situations. They
do not apply in the same manner to situations which are not
alike. These rules are not cast in a rigid mould nor can they be
put in a legal straitjacket. They are not immutable but flexible.
These rules can be adapted and modified by statutes and
statutory rules and also by the constitution of the Tribunal
which has to decide a particular matter and the rules by which -
such Tribunal is governed.".

25. 'Having thus considered this Court does not find any good reason to
summon the record as sought for vide I. A. No.12366/2013, accordingly, the
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application is dismissed,

26.  Intheresult petition fails and is dismissed, with costs quantified to
Rs.5000/-. Interim order is vacated.

Petition dismissed,
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"~ WRITPETITION
Before Mr. Justice S.K. Gangele
W.P. No. 671/2015 (Jabalpur) decided on 19 August, 2015

PUSHPENDRA MISHRA ...Petitioner
Vs. '
STATE OF M.P. ...Respondent

Service Law - Appointment - Petitioner was selected - Criminal
case was registered against the petitioner for commission of offences
punishable u/S 294, 323, 451, 506-B & 34 of 1.P.C. - He was acquitted
after giving benefit of doubt - Held - Petitioner has been acquitted from
the offences after trial - The Trial Court specifically observed that
false implication of the petitioner in the case cannot be ruled out -
" There was a quarrel between the parties and a counter case was also
lodged against the complainant party - Authority did not consider the
case of the petitioner in proper perspective and rejected the candidature
of the petitioner only on the ground that the petitioner was tried for
commission of offence - This approach of the authority is not proper -
Impugned order dated 23.12.2014 quashed - Respondent was not
justified in rejecting the petitioner's candidature - Petition is allowed.

(Paras 2,3,16 &£ 17)
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Cases referred

(2013) 7 SCC 685, (2011) 4 SCC 644, 2015 (1) MPHT 1 (SC),
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V.D.S. Chouhan, for the petitioner.
Lalit Joglikar, P.L. for the respondent/ State.

(Supplied.' Paragraph numbers)
. ' ORDER
| SK GANGELE; J. :~ Heard. _
The petitioner has filed this petition against the order dated 23.12.2014.,

2, The petitioner participated in a selection process named as Police
Constable Recruitment Test (Second) 2013. The petitioner cleared the written
examination after getting sufficient marks. He was called for physical test. He
was also directed to submit his choice 0f posting at District. The petitioner
mentioned District Anuppur of his choice. The Screening Committee rejected
the candidature of the petitioner by the impugned order dated 23.12.2014
(Ann. P.5) for appointment to the post of Constable on the ground that a
criminal case was registered against the petitioner vide Crime No:27/13 for
commission of offences under Section 294, 323, 451, 506-B and 34 of IPC.
The charge sheet was filed against the petitioner. After holding trial the petitioner
was acquitted from the offences vide judgment dated 19.6.2014 passed in

- criminal case No.2506/13. Because the petitioner was involved in commission

of offence, hence it was not in the interest of the Pohce Department to appoint
the petitioner on the post of Constable.

3. The respondents in reply pleaded that a criminal case was registered
against the petitioner for commission of offences punishable under Section
294,323,451, 506-B and 34 of IPC. He was acquitted after giving benefit
of doubt. However, looking to the facts of the case, it was not proper to
appoint the petmoner on the post of Constable.

4, L earned counsel for the petmoner has contended that acquxttal of the

—
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' petitioner was honourable one and there was no evidence in the criminal case,
hence the finding recorded by the authority that the petitioner was given benefit
of doubt is contrary to law. From the judgment passed by the Magistrate, it is
clear that the petitioner was falsely implicated in the criminal case and in such
circumstances, the petitioner couuld (sic:could) not be denied the benefit of
appointment to the post of Constable on account of his selection. In support
of his contention learned counsel relied on the judgment of Supreme Court in
Commissioner of Police, New Delhi and another Vs. Mehar Singh and
others reported in (2013) 7 SCC 685 and Commissioner of Police and
others Vs. Sandeep Kumar, reported in (2011) 4 SCC 644.

3. Contrary to this, learned P.L. has contended that the petitioner was
tried ih a criminal case, although he was acquitted. The offence was serious in
nature, hence competent authority has rightly rejected the claim of the petitioner
for appointment on the post of Constable. In support of his contention, learned
PL has relied on the judgment of the Supréme Court in State of M.F. and
others Vs. Parvez Khan reported in 2015 (1) M.P.H.T. 1 (SC).

6. Undisputed facts of the case are that the petitioner mentioned in
verification form that he was tried for commission of offences punishable under
Section 294, 323, 451, 506-B and 34 of IPC by the Magistrate and he was
acquitted from the said offences. Copy of the judgment of acquittal passed by

the Magistrate has been filed by the petitioner alongwith petition as Annexure '

P-5, dated 19.6.2014 passed in Criminal Case No. 2506 of2013. The criminal
Court in the judgment has recorded the findings in para 9 that after appreciation
of evidence the prosecution story appears to be suspicious. The present
petitioner in his evidence deposed that he was selected on the post of the

Police Constable. The complainant had ill-will against the family of the

petitioner. Hence, a complaint was lodged at police station. On the date of
incident there were verbal abuses between the wife of the complainant and
the mother of the present petitioner. The family members of the petitioner had
submitted a complaint to the Superintendent of police in this regard. Thereafter,
the police had conducted an inquiry and counter case was also registered
against the complainant. = - '

7. From the facts of the criminal case, it is clear that family member of
the petitioner and complainant party were neighbour and there was some dispute
between mother of the petitioner and wife of the complainant. Thereafter,
both the parties filed compliant against each other. Counter case was also

¥
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registered against the complainant party. After appreciation of evidence the
Court observed that prosecution story is suspicious. In such circumstances, it
could not be ruled out that the petitioner was falsely implicated in the case.
The trial Court has acquitted thé petitioner from the charge of offences.

8. The authority has rejected the claim of the petitioner for appointment
to the post of Constable on the ground that a criminal case was registered
against the petitioner. However, authority did not consider the merit of the
criminal case. The authority has also not taken into consideration the fact that
a counter case was also registered against the complainant party. The petitioher
and complainant party are neighbour. The offences are minor in nature. The
trial Court already observed that the story put-forth by the prosecution is
suspicious. It is a fact that a person who has criminal antecedents cannot be
appointed in theé police department. However, it has also to be taken into
consideration that whether a person was falsely implicated in the case or not.
In certain circumstances, there is a possibility that a person may have been
falsely implicated in the case.

9.  The judgment relied on by the learned PL State of M.P. and others
Vs. Parvez Khan (supra) is distinguishable on facts because in the aforesaid
judgment the person was tried in two criminal cases. In one case he was
prosecuted for commission of offences under Sections 323, 324, 325, 294,
506-B/34 of IPC and other case under Section 452, 394, 395 of IPC. Certainly
commission of offences under Section 394, 395 of IPC is serious offnece.
The Supreme Court in the matter of State of West Bengal and others Vs. S.
K. Naziul Islam reported (2011) 10 SCC 184 has observed in regard to
cancellation of appointment of a Constable on the ground that he had submitted
false information t6 the effect that criminal case was registered against him or
not'as under: o ]
"Surely, the authorities entrusted with the responsibility of appointing
constables were under duty to verify the antecedents of a candidate
to find out whether he is suitable for the post of constable and so long
as the candidate has not been acquitted in the criminal case of the
charges under Sections 148/323/380/427/596 IPC, he cannot possibly
be held to be suitable for appointment to the post of constable." X

10. . The Supreme Court further observed in the matter of Commissioner
of Police and Ors Vs. Sandeep Kumar passed in Civil Appeal No.1430/ °
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2007, as under: '

"When the incident happened the fespondent must have been about
20 years of age. At that age young people often commit indiscretions,
and such indiscretions can often been condoned. After all, youth will
be youth. They are not expected to behave in as mature a manner as
older people. Hence, our approach should be to condone minor
indiscretions made by young people rather than to brand them as
criminals for the rest of their lives."

11.  Although the matter has been referred by the Supreme court to larger
Bench but in my opinion, the observation made in the aforesaid case by the
Court are relevant to decide the controversy irivolved in this case.

12.  The Supreme Court in the matter of Pawan Kumar Vs. State of
Haryana and another reported in1996 SCC (4) 17 has observed as under:

“Before conctuding this judgment we hereby draw attention of the
Parliament to step in and perceive the large many cases which per law
and public policy are tried summarily, involving thousands and thousands
of people through out the country appearing before summary courts
. and paying small amounts of fine, more often than not, as a measure of
plea-bargaining. Foremost along them being traffic, mun_icipal and other
petty offences under the India; Penal Code, mostly committed by the
young and/or the inexperienced. The cruel result of 2 conviction of
that kind and a fine of payment of a paltry sum on plea-bargaining is
the end of the career, future or present, as the case may be, of that
young and/or in experienced person, putting a blast to his life and his
dreams. Life is too précious to be staked over a petty incident like
this. Immediate remedial measures are therefore necessary in raising
the toleration limits with regard to petty offences especially when tried
summarily. Provision need be made that punishment of fine upto a
certain limit, say upto Rs.2000/- or so, on 2 summary/ordinary

conviction shall not be treated as conviction at all for any purpose and

all the more for entry into and retention in government service. This
can brook no delay, whatsoever."

13.  From the observation made by the Supreme Court in the aforesaid
cases, it is clear that life of the young person to get the job could not be
jeopardise merely on the ground thata criminal case was registered against
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him.

In the present case the petitioner has.been acquitted from the offence
after trial. The trial Court specifically observed that false implication of the
petitioner in the case cannot be not ruled out. As per facts of the criminal
case, in which the petitioner was prosecuted there was a quarrel between the
. parties and thereafter FIR was lodged. A counter case was also lodged against

the complainant party.

14.

Regulation 64 of Madhya Pradesh Police reads as under: .

64. General Condition of Service- Every candidate for an
appointment in the police should be made acquainted, prior to
appointment, with the general conditions of police scrv1cc '
which are as follows: -

(1)  Eachpolice officer shall devote his whole time to the
police service alone. He shall not take part in any trade or
calling whatever, unless expressly permitted to do so.

(2)  He shall faithfully and honestly use his best abilities to
fulfill all his duties as a police officer.

(3)  Heshall confirm himself simplicity to all rules, which
shall, from time to time, be made for the regulation and good
order of the service. And shall cultivate a proper regard for its
honour and respectability.

(4)  He shall submit to discipline, observe subordination
and promptly obey All lawful orders.

(5) Heshall serve and reside wherever he may be directed
to serve and reside.

(6) He shall wear, when on duty, such dress and
accoutrements as shall, from time to time, be prescribed for
each rank of the service and shall be always neat and clean in
his appearance. At no time shall any police officer appears
partly in uniform and partly in mufti.

(7)  Heshall allow such deductions to be made, from his -
pay and allowances as may be required for kit, quarters'and
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the like, under the rules of the service.

(8)  He shall promptly discharge such debts as the
Superintendent may direct and shall not without the
Superintendent’s permission, have money transactions with any
other police officer, or borrow money from a resident of the
district in which he is employed.

(9)  Heshallnot withdraw from the service without distinct
permission in writing, or (in the absence of such permission)
without giving two thonths' previous warning of his intention to
do so.

(10)  He shall not on any occasion or under any pretext,
directly or indirectly take or receive any present, gratuity or
fee from any person what so ever, without the sanction of the
Superintendent.

(11)  He shall act with respect and deference towards all
officers of Government and with forbearance, kindness and
civility towards private persons of all ranks. In private life he
shall set an example of peaceful behaviors and shall avoid all
partisanship.

(12)  Onceasing to belong to the force, he will immediately
deliver up all kit and accoutrements, and vacate any quarters
that have been supplied to him at the public cost.

15.  From the facts of the case, conclusion cannot be drawn that the
petitioner was not suitable candidate to be appointed in police service.

16.  Inmy opinion, the authority did not consider the case of the petitioner
in proper perspective and rejected the candidature of the petitioner only on
the ground that the petitioner was tried for commission of offence. This
approach of the authority is not proper.

17.  Consequently, the petition filed by the petitioner is allowed. The
impugned order dated 23.12.2014, (Ann. P-5) is hereby quashed. It is ordered
that the petitioner be given appointment on the post of Constable in pursuance
to his selection within a period of four weeks from the date of receipt or copy
of this order. The petitioner shall not be eligible to receive arrears of salary
but he shall be entitled to get benefit of seniority and other benefits from the
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date of his initial appointment on which date other persons were appointed in
pursuance to same selection to the post of Constable.

18. No order as to costs.

Petition allowed.

LL.R. [2016] M.P., 1943
WRIT PETITION
Before Mr. Justice R.S. Jha
W.P. (8) No. 1349/2005 (Gwalior) decided on 24 August, 2015

GEETA SINGH SISODIYA (Smt.) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution - Article 226 - Promotion - Petitioner placed at
Sr.No. 2 in waiting list - The candidates whose names are included in
the waiting lst are not entitled to be appointed against unfilled posts
as of right - The'waiting list has not been acted upon by the respondent
authorities and in such circumstances even if the person whose name
appears at Sr.No. 2 of the selection list had not joined and his post was
vacant, the same could have been filled up by authorities by
considering the name of the candidate who was at Sr.No. 1 and not by
the name of the candidate who was below him in the waiting list - Petition
dismissed. (Paras 7 to 9)
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Cases referred:

1994 (Supp-2) SCC 591, (2013) 12 SCC 243.
U.K. Bohare, for the petitioner.
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Sudha Shrivastava, P.L. for the respondents/ State.
l (Supplied: Paragragh numbers)
ORDER '

R.S. Jua, J. :- The petitioner has filed this petition praying for a
direction to the respondents/authorities to grant promotion to the petitioner
on the post of Physical Instructor in accordance with the selection list which is
Annexure P/7. - '

2, The brief facts leading to the filing of this petition, are that the petitioner
is working on the post of LDT/Assistant Teacher and her case was taken up
for consideration for promotion in the departmental Promotion Committee
proceedings held for making promotions on the post of Physical Instructor.
The Departmental Promotion Committee meeting was held on 9-10/7/04.
Pursuant to the proceedings of the Departmental Promotion Committee a
selection list was published which has been filed alongwith the petition as
Annexure P-7. Seven post of Physical Instructor were to be filled up and
therefore seven persons were selected and two persons were shown in the
waiting list. The petitioner is at $.No.2 in the waiting list.

3. The learned counsel for the petitioner submits that the person
mentioned at S.No.2 Tukanand Pathak in the selection list for making
promotion on the post of Physical Instructor did not join, and therefore, the
petitioner was entitled to the grant of promotion. It is stated that one Devendra
Solanki whose name was mentioned at Sr.No.7 in the select list joined and
after joining was sent elsewhere and that post also became vacant and,
therefore, the petitioner was entitled to grant of promotion on the post of
Physical Instructor.

4. The respondents have filed a return wherein they have stated that a
Departmental Promotion Committee was held on 9-10/7/04 in which seven
persons were selected. It is stated that the petitioner was in fact at S.No.2 in
_ the waiting list and therefore her seniority was at Sr.No.9 and as she is lower
down in the selection list, therefore, she is not entitled for promotion on the
post of Physical Instructor. As far as the contention of the petitioner regarding
Tukanand Pathak is concerned, no specific averments have been made in the
return except for stating that the petitioner has not filed any documents in that
regard. The respondents in their return have also stated that Devendra Solanki
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who was mentioned at S.No.7 in the select list was in fact promoted and
joined his post and merely because he has been shifted elsewhere, the post
did not become vacant and therefore no post is vacant for appointment as far
as petitioner is concerned.

5. Having heard the Jearned counsel for the parties it is observed that the
petitioner was not shown in the selection list but was in fact shown in the
waiting list. There is nothing on record to indicate that the respondents have
in fact operated the waiting list or that any person, below the petitioner in the
waiting list, has been granted promotion on the post of Physical Instructor.
On a perusal of the record, it is also clear that the petitioner has not made any
averments in respect of Anil Kumar Gupta the person who has been placed at
Sr.No.1 of the waiting list above the petitioner and who is entitled to preference
in promotion before the petitioner. In fact the person placed above the
petitioner in the waiting listi.e. Anil Kumar Gupta has also not been granted
promotion and therefore, I do not find any merit in the submission of the
learned counse! for the petitioner that she is entitled to grant of promotion on
the post of Physical Instructor by directing the respondents to act upon the
waiting list. Quite apart from the above, it is apparent from.a perusal of the
record that the select list has been published in the year 2004 and there isno
interim order of this Court to keep it alive. In such circumstances the direction
and prayer made by the petitioner that the list be implemented cannot be
considered after a lapse of more than a period of 10 yearsas the selection list
has already outlived its life.

6. The learned counsel for the petitioner has relied upon the decision of
the Supreme Court rendered in the case of Gujrat State Dy.Executive
Engineers vs. State of Gujrat and ors. reported in 1994 (Supp-2) SCC
591, and has stated that in view of the aforesaid decision once a person's
name is included in the waiting list he/she has a right to claim promotion-or
appointment in order of merit.

7. Having heard the learned counsel for the parties, it is observed that
the reliance placed by the learned counsel for the petitioner on the aforesaid
judgment quoted by him is misconceived. From a perusal of the decision of
the Supreme Court, it is apparent that the Supreme Court has stated that the
person whose name has appeared in the waiting list has a right to claim for
being appointed if one or the other selected candidate does not join in the
order of merit, But his claim is subject to his order of merit. The Supreme
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Court has gone on to state that once a selected candidate joins and no vacancy
arises due to his resignation, etc. or for any other reason within the period the
list is alive and operative under the rules or within a reasonable time, then the
candidate whose name has appeared in the waiting list has no right to claim
appointment, '

8. In the instant case, admittedly and apparently the petitioner has been
placed at Sr.No.2 in the waiting list and one Anil Kumar Gupta has been
placed above the petitioner at Sr.No. 1 in the waiting list. It is also undisputed
that the waiting list has not been acted upon by the respondent authorities and
in such circumstances, even if the person whose name appears at Sr.No.2 of
the select list, Tukanand Péthak had not joined and his post was vacant, the
same could have been filled up by the authorities by consideration the name of
Anil Kumar Gupta who was at Sr. No.1 and not the petitioner who was below
him in the waiting list in view of the law laid down by the Supreme Court in the
above mentioned decision.

9. In the circumstances the law laid down by the Supreme Court in the
case relied upon by the petitioner does not render any assistance to the
petitioner. On the contrary the Supreme Court in the case of Raj Rishi Mehra
and others vs. State of Punjab and another, (2013) 12 SCC 243, has held
that candidates whose name are included in the waiting list are not entitled to
be appointed against unfilled posts as of right by taking into consideration
several previous judgments in the following terms :-

"15. The question whether the candidates whose names are
included in the waiting list are entitled to be appointed against
the unfilled posts as of right is no longer res integra and must
be answered in negative in view of the judgments of this Court
in Union of India v. Ishwar Singh Khatri 1992 Supp (3)
SCC 84, Gujarat State Dy. Executive Engineers’
Association V. State of Gujarat and others 1994 Supp (2)
SCC 591,State of Bihar v. Secretariat Assistant Successful
Examinees Union 1986 and others (1994) 1 SCC 126, Prem
Singh and others v. Haryana SEB and others (1 996)4, SCC
319, Ashok Kumar and others v. Chairman, Banking
Service Recruitment Board & others(1996) 1 SCC 283,
Surinder Singh and others v. State of Punjab and another
(1997) 8 SCC 488,Madan Lal and others v. State of J&K
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and others (1995) 3 SCC 486, Kamlesh Kumar Sharmav.
Yogesh Kumar Gupta and. others (1998) 3 SCC 45, State
of J&K and others v. Sanjeev Kumar and others (2005) 4
SCC 148, State of U.P. and others v. Rajkumar Sharma
and others (2006) 3 SCC 330, Ram Avtar Patwari and
others v. State of Haryana and others (2007) 10 SCC 94
and Rakhi Ray and others V. High Court of Delhi and others
(2010) 2 SCC 637.

16.  InSurinder Singh's case, this Court observed as under
(SCC p. 494, para 14)..

"14..... 9. A waiting list prepared in an examination
conducted by the Commission does not furnish a
source of recruitment. It is operative only for the
contingency that if any of the selected candidates does
not join then the person from the waiting list may be
pushed up and be appointed in the vacancy so caused
or if there is some extreme exigency the Government
may as a matter of policy decision pick up persons in
order of merit from the waiting list. But the view taken
by the High Court that since the vacancies have not
been worked out properly, therefore, the candidates
from the waiting list were liable to be appointed does
not appear to be sound. This practice, may result in
depriving those candidates who become eligible for
‘competing for the vacancies available in future, If the
_ waiting list in one examination was to operate as an
infinite stock for appointments, there is a danger that
the State Government may resort to the device of not
holding an examination for years together and pick up
candidates from the waiting list as and when required.
The constitutional discipline requires that this Court
should not permit such improper exercise of power
which may result in creating a vested interest and
perpetrate waiting list for the candidates of one
examination at the cost of entire set of fresh candidates
either from the open or even from service.

1947
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17. InRakhi Ray's case, this Court referred to a number
ofjudicial precedents and held (SCC 651, para 7):

"7.1tis a settled legal proposition that vacancies cannot
be filled up over and above the number of vacancies
advertised as "the recruitment of the candidates in
excess of the notified vacancies is a denial and
deprivation of the constitutional right under Article 14
read with Article 16(1) of the Constitution", of those
persons who acquired eligibility for the post in question
in accordance with the statutory rules subsequent to
the date of notification of vacancies. Filling up the
vacancies over the notified vacancies is neither
permissible 'nor desirable, for the reason, that it
amounts to “improper exercise of power and only in a
rare and exceptional circumstance and in emergent
- situation, such a rule can be deviated from and such a
deviation is permissible-only after adopting policy
decision based on some rationale”, otherwise the
exercise would be arbitrary. Filling up of vacancies over
the notified vacancies amounts to filling up of future
vacancies and thus, is not permissible in law."

18.  InState of Punjab v. Raghbir Chand Sharma (2002)
1SCC 113, atwo Judge Bench considered the questions as to
when the recruitment process can be said to have come to an
end and whether the select list can be operated qua the posts/
vacancies which become available due to resignation of the
existing incumbent and answered the same in negative by
making the following observations (SCC p 115, para 4):

"4...... With the appointment of the first candidate for the only
post in respect of which the consideration came to be
made and select panel prepared, the panel €eased to
exist and has outlived its utility and, at any rate, no one
else in the panel can legitimately contend that he should
have been offered appointment either in the vacancy
arising on account of the subsequent resignation of the
person appointed from the panel or any other vacancies
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arising subsequently. The circular order dated 22-3-
1957, in our view, relates to select panels prepared
by the Public Service Commission and not a panel of
the nature under consideration. That apart, even as
perthe circular orders as also the decision relied upon
for the first respondent, no claim can be asserted and
countenanced for appointment after the expiry of six
months. We find no rhyme or reason for such a claim
to be enforced before courts, leave alone there being
any legally protected right in the first respondent to
get appointed to any vacancy arising subsequently,
when somebody else was appointed by the process
of promotion taking into account his experience and
needs as well as administrative exigencies."

In Mukul Saikia v. State of Assam (2009) 1 SCC

386, this Court held that once the appointments are made
against the advertised posts, the select list gets exhausted and
those who are placed below the last appointee cannot claim
appointment against the posts which subsequently become
available, Paragraph 33 of the judgment which contains
discussion on this issue is reproduced below (SCC pp.394-
95, para 33): : )

"33. At the outset it should be noticed that the select list

prepared by APSC could be used to fill the notified
vacancies and not future vacancies. If the requisition
and advertisement was only for 27 posts, the State
cannot appoint more than the number of posts
advertised, even though APSC had prepared a select
list of 64 candidates. The select list got exhausted when
all the 27 posts were filled. Thereafter, the candidates
below the 27 appointed candidates have no right to
claim appointment to any vacancy in regard to which
selection was not held. The fact that evidently and
admittedly the names of the appellants appeared in the
select list dated 17-7-2000 below the persons who
have been appointed on merit against the said 27

1949
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vacancies, and as such they could not have been
appointed in excess of the number of posts advertised
as the currency of select list had expired as soon as
the number of posts advertised are filled up, therefore,
appointments beyond the number of posts advertised
would amount to filling up future vacancies meant for
direct candidates in violation of quota rules. Therefore,
the appellants are not entitled to claim any relief for
themselves. The question that remains for consideration
is whether there is any ground for challenging the
regularisation of the private respondents."

10.  Inview of the law laid down by the Supreme Court in the case of Raj
Rishi Mehra (supra) and in view of the fact that the list is no longer alive. I do
not find any merit or substance in the petition.

11.  Thepetition filed by the petitioner being meritless is hereby dismissed.
Petition dismissed.

LL.R. [2016] M.P., 1950
WRIT PETITION
Before Mr. Justice R.S. Jha ’
W.P. No.3292/2014 (Gwalior) decided on 16 September, 2015

PINKI MISHRA (Smt.) " ...Petitioner
Vs. . :
STATE OF M.P. & ors. ...Respondents

Constitution - Article 226 - Principle of Natural Justice - Show
Cause Notice - Petition against the performance appraisal report and
proposal to take action against the petitioner which has been forwarded
to the competent authorities - Authority is yet to take any cognizance
of it or act upon it or take a decision - Question of issuance of any
notice to the petitioner by the authority forwarding the performance
appraisal/proposal does not arise - Petition dismissed. (Para 9)
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2013 (1) MPWN 101, 2014(2) MPHT 531, AIR 1993 SC 2592,
(2007) 1 SCC 331.

Deo Krishna Katare, for the petitioner.
R.B.S. Tomar, G.A. for the respondents/State.

(Supplied: Paragraph numbers)
ORDER

R.S. JuA, J. :- The petitioner has filed this petition being aggrieved
by the communication dated 2-6-2014 sent by the Chief Medical and Health
Officer, Datia, to the Director, National Rural Health Mission, Bhopal whereby
he has proposed that action against the petitioner be taken for bringing the

* contractual service of the petitioner to an end.

2. Learned counsel appearing for the petitioner submits that the petitioner
was engaged as Block Programme Manager by the order dated 4-8-2009 on
contract basis for a period of one year. It is submitted that the period of the
contractual appointment of the petitioner was extended from time to time for
successive periods of one year.

3. It is submitted that the petitioner has been discharging duties regularly.
However, the Chief Medical and Health Officer, Datia who has no power or
authority to do so has sent the impugned communication to the Director which
deserves to be quashed. It is submitted that no opportunity of hearing has
been given to the petitioner prior to issuance of Annexure P/1 and, therefore,
the impugned communication is violative of Article 14 of the Constitution of
India as has been held in by this Court in the cases Prem Chand Yadav V.
Madhya Pradesh Poorva Kshetra Vidyut Vitarn Company Ltd, 2013 (1)
MPWN 101 and Deepak Nagle V. State of M.P., 2014 (2) M.P.H.T. 531.

4, [t is further submitted that the impugned communication

deserves to be quashed on account of the fact that the respondent No. 3 has
forwarded the impugned communication on account of malafides. The Learned
counsel for the appellant has also contended that the averments made by the
petitioner have not been demed and therefore, in view of the decision of the
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Supreme Court rendered in the case of Smt. Naseem Bano Vs. State of U.P.
& others, AIR 1993 SC 2592 the same should be deemed to be admitted.

5. The respondents No.1 and 2 have filed a return and have stated that

the petitioner was not discharging her duties properly and her conduct was
very offensive, negligent and disobedient and as she had misbehaved with her
senior officer, therefore, the competent authority who is required to send her
performance appraisal for the purposes of considering the case of the contract
employee for extention of the period of contract has stated the aforesaid aspect
and has proposed the competent authority that the petitioner's contract
appointment be cancelled. The respondents in the return have also stated that
on the previous occasion also the petitioner was warned but she did not improve
and, therefore, the authority had no option but to forward the aforesaid
proposal to the competent authority. It is further contended that the petition
filed by the petitioner is premature as the competent authority has not taken
any final decision or passed any final order and the petition has been filed only
against the proposal and not against the final order of the competent authority
and, therefore, the petition be dismissed at this stage.

6. I have heard the learned counsel for the parties at length and perused
the record.
7. Froma perusal of the impugned communication dated 2-6-2014 it is

clear that the Chief Medical and Health Officer has not passed any order bringing
to an end the contractual service of the petitioner. On the contrary it is apparent
from a perusal of Annexure P/1 that he has referred the matter for decision to the
Director, National Rural Health Mission, Bhopal with his proposal and, therefore,
at the outset the contention of the learned counsel for the petitioner to the effect
that the petitioner’s contractual service has been brought to an end by respondent
no. 3 without issuing notice or giving an opportunity or that the authority has
passed an order which is stigmatic is factually misconceived. In fact the impugned
letter has not even been issued to the petitioner and has been sent to the director
and the director has not taken any further steps in the matter till date. In the facts.
and circumstances of the case as the petitioner's services have not been terminated
as yet nor have any steps against the petitioner been taken pursuant to Annexure
P-1 the reliance placed by the petitioner on the aforesaid decisions of this Court is
misconceived as the said decisions have no applicability to the facts of the present
case.

8. Imay hasten to add that the aforesaid decisions of this Court relied upon
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by the petitioner would be applicable only in cases where the authority concerned
has terminated the contract of appointment during the period of its existence and
such-an order of termination of contract issued during the contractual period is
stigmatic. In other words, where the contract has ceased to exist or has come to
an end with the efflux of time and on that count the services come to an end then
the question of issuance of notice etc. does not arise.

0. In the instant case, the present petition has been filed by the petitioner
merely against the performance appraisal report and proposal to take action
against the petitioner which has been forwarded to the competent authority
and the authority is yet to take any cognizance of it or act upon it or take a
decision in that regard and, therefore, in such circumstances, the question of
issuance of any notice to the petitioner by the authority forwarding the
performance appraisal/proposal does not arise and the contention to the
contrary of the petitioner is misconceived and is hereby rejected.

10.  Inview of the aforesaid apparent facts, the contention of the learned
counsel for the petitioner to the effect that the impugned order is an order in
the form of a notice by placing reliance on the decision of the Supreme Court
in the case of Shekhar Ghosh Vs Union of India and another, (2007) 1
SCC 331 is misconceived and is hereby rejected as the facts of the present
case are totally different inasmuch as in the instant case the Chief Medical and
Health Officer has not taken any decision in the matter nor has he issued any
notice to the petitioner but has simply forwarded his report and proposal to
the competent authority by letter dated 2-6-2014 and in such circumstances
the aforesaid decision of the Supreme Court has no applicability to the facts
and circumstances of the present case.

11.  Itis also pertinent to take note of the fact that there is nothing on
record to indicate that the petitioner's contractual services have been extended
except for a bald averment made in this regard by the petitioner. Even if it is
assumed to be true that the petitioner's Contractual service was extended
periodically for a period of one year from time to time, it is observed that the
order of appointment is dated 4-8-2009 and was for a period of one year
and therefore the extended period ends on 4th of August of each year including
this year and there is nothing on record to indicate that it has been extended
beyond that date in the current year,

12. As far as the contention of the petitioner regarding mala-fide is
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concerned, it is settled law that the allegations made by the petitioner against
the authority should be clear and specific. In the instant case the petitioner has
not filed any specific document or mentioned any specific instance to indicate
that the respondent No..3 harbours any mala-fide against the petitioner. On
the contrary, it is evident from Annexure P-1 that the respondent No.3 himself
has not taken any decision but has forwarded the matter to the competent
authority against whom there are no allegations of mala-fide and who has yet
not taken any decision or action in the matter which fact in itself belies the
assertions of mala-fide made by the petitioner.

13.  Inview of the aforesaid facts and circumstances, I do not find any
merit in the petition which is accordingly, dismissed with an observation that
the petitioner, if so advised, may approach the authority to whom the respondent
No. 3 has forwarded the matter for decision, by filing a representation before
it. It goes without saying that the said authority concerned shall takc action in
accordance with law if occasion so arises.

14.  Withthe aforesaid observations the petition filed by the petitioner stands
dismissed.
Petition dismissed.
I.L.R. [2016] M.P., 1954
WRIT PETITION

Bg.fore Mr. Justice Prakash Shrivastava
W.P. No. 6323/2014 (Indore) decided on 14 October, 2015

VIJAY KUMAR MANDLOI ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. Nos. 6326/2014, 6329/2014 & 6331/2014)

Service Law - Continuation of Service - Petitioner appointed as
counsellor in RCH project on contractual basis on 13.06.2007 for one
year, which was further extended up to 31.03.2010 - Contract was not
renewed and services terminated on 15.09.2010 after giving one month's
notice - No fresh advertisement for the post - Held - Contract period of
petitioner is over and the project itself has come to an end, no case of
interference - Petition dismissed. . (Paras 4,6, 7 & 12)

l
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Cases referred:

W.P. No. 8982/2011 decided on 04.05.2012, 2013 (2) MPLJ 323, (2011)
15 SCC 16, AIR 1953 SC 250, 2004(2) MPLJ 306, (2007) 11 SCC 102.

Jitendra Verma, for the petitioner.
.Rohit Mangal, for the respondents.

(Supplied. Paragraph numbers)
ORDER

PRAKASH SHRIVASTAVA, J. :- This order will govern disposal of WP
Nos. 6323/14, 6326/14, 6329/14 & 6331/14 since it is jointly stated by
counsel for the parties that all these writ petitions involve common issue in
identical facts situation.

2. For convenience the facts have becq noted from WP No.6323/14.

3. The petitioner was appointed on the post of Counsellor in pursuance to
the advertisement and on expiry of the contract period his services were terminated
by order dated 15/9/10. The petitioner had earlier filed writ petition No. 296/
2011 alongwith other candidates and the writ petition was disposed of by order
dated 27/8/11 with direction to the respondents to decide the petitioner S
representatlon and to permit the petitioner to continue till the representation is
decided and pay salary including arrears. The representation filed by petitioner
was rejected by the respondents by order dated 23/5/12. Against the said order
the petitioner had preferred WP No. 9711/12 which was dismissed by order

- dated 28/1/14. In writ appeal No.430/14 by order dated 25/7/14 the petitioner:
was permifted to withdraw writ appeal as well as writ petition with liberty to filea
fresh petition and thereafter this writ petition has been filed.

4, Learned counsel for petitioner submits that no notice was giventothe
petitioner before terminating the services and order of termination is passed
in violation of principle of natural justice. He has also prayed for continuation

\'-
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. of services of the petitioner on the basis of order dated 4/5/12 passed in writ
petition No. 8982/2011 (Takhat Singh and others Vs. State of MP & others).

5. Learned counsel for respondents has opposed the writ petitions and
has supported the impugned order of termination.

" 6. Having heard the learned counsel for the parties and on perusal of the
record, it is noticed that petitioner was appointed on contract basis by order
dated 13/6/07 fora period of one year and in terms of the agreement entered
into between the parties the contract period was upto 31/3/08. Thereafter the
contract period was extended upto 31/3/09 and then again by order dated
27/5/09 upto 31/3/2010 and thereafter the contract was not renewed and by -
order dated 15/9/10 the services of petitioner were terminated.

7. In the earlier round of litigation, Principal Seat of this court while passing
the order dated 27/8/11 in WP No. 296/11 had not set aside the order dated
15/9/10 and had also not found any flaw in the said order but considering the
orders passed in writ petition Nos. 13042/11(s), 13044/1 1(s) and 13048/
11(s) the court had disposed of the writ petition with a direction to decide the
representation and further direction to continue the petitioner. Copies of the
orders passed in writ petition Nos. 13042/11(s), 13044/11(s) and 13048/
11(s) have not been placed on record by the petitioner. Thereafter the case of
petitioner has been examined in detail while deciding the petitioner's
representation and by order dated 23/5/12 the petitioner's representation has
been rejected finding that services of petitionér have been terminated in
accordance with the terms of contract.

8. The impugned order dated 23/5/12 reveals that services of petitioner
are no longer required and no fresh advertisement has been issued for appointing
on said post. The record also reveals that at the time of contract appointment,
the petitioner had executed an agreement which contains the condition that
the appointee would not be entitled to claim regularisation and his services
could be terminated by giving one month's notice or payment in lieu of notice.

9. The uncontroverted reply of respondents reveals that before terminating
the services of petitioner one month's notice was given. Even otherwise the
respondents have disclosed that petitioner was appointed as counsellor in
RCH Project and project itself has come to an end.

10.  Counsel for petitioner has placed reliance upon the judgment of this
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Court in the matter of Takhat Singh (supra) but that was a case of
discontinuance of service of male nurse which stands on different footing in
respect to which there appears to be some scheme.

“11. " Counsel for petitioner has placed reliance upon judgment of Gwalior
Bench of this court in the matter of Prem Chand Yadav Vs. M.P. Poorva
Kshetra Vidyut Vitaran Company Ltd reported in 2013(2) MPLJ 323 but
since in the present case services of petitioner have been terminated after
giving one month 's notice and on expiry of period of contract therefore the
petitioner is not entitled to the benefit of said judgment.

12, Supreme court in the matter of Gridco Limited and another Vs.
Sadananda Doloi and others reported in (2011) 15 SCC 16 while
considering the similar issue of termination of contract appointment has held
as under: . :

41. It is also evident that the renewal of the contract of
employment depended upon the perception of the management
as to the usefulness of the respondent and the need for an
incumbent in the position held by him. Both these aspects
rested entirely in the discretion of the Corporation. The
respondent was in the service of another employer before he
chose to accept a contractual employment offered to him by
the Corporation which was limited in tenure and terminable
by three months' notice on either side. In that view, therefore,
there was na element of any unfair treatment or unequal
bargaining power between the appellant and the respondent
to call for an over-sympathetic or protective approach towards
the latter.

42. We need to remind ourselves that in the modern commercial
world, executives are engaged on account of their expertise in.
a particular field and those who are so employed are free to
leave or be asked to leave by the employer. Contractual
appointments work only if the same are mutually beneficial to
both the contracting parties and not otherwise.”

13.  In the matter-of Satish Chandra Anand Vs. The Union of India,
reported in AIR 1953 SC 250 the Four Judges Bench of Supreme court has
laid down that the termination of contract appointee after notice as per contract
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is neither a dismissal nor removal from service or reduction in rank butis an
ordinary case of a contract being terminated by notice under one of its clauses®
and in such cases the remedy of writ is misconceived and if such an appointee
has been denied any right under the contract, assuming he has any, then he
should pursue in the ordinary Courts of the land such remedies for a breach as
are open to him. It is also settled that if the order of termination of a contract
apppointee is in innocuous and not on the basis of any allegation, no opportunity
of hearing is necessary (See: Brahamdutta Gupta Vs. State of MP & others,
reported in 2004(2) MPLJ 306). Supreme court also in the matter of
Gurbachan Lal Vs. Regional Engineering College Kurukshetra and others
reported in (2007) 11 SCC 102 in a case where the temporary employee had
completed more than 10 years of continuous service has held that even such
an employee cannot have right to continue when scheme on the basis of which
he was appointed and was working itself has come to an end. It is settled that
project/scheme employees appointment solely on basis of scheme are not
entitled to regularisation specially when the scheme has come to end.

14.  Keepingin view the above legal position and considering the facts of
this case specially that contract period of the petitioners is over, and the project
itself has come to an end, I am of the opinion that no case for interference in
the impugned order is made out. The writ petitions are accordingly dismissed.
The signed order be placed in the record of WP No. 6323/14 and copy
whereof be placed in the record of connected writ petitions.

C.C. as perrules.
Petition dismissed.

L.L.R. [2016] M.P., 1958
B WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P. No. 8101/2015 (Gwalior) decided on 14 December, 2015

J.B. MANGARAM MAZDOOR SANGH. ...Petitioner
Vs. : .
' J.B. MANGARAM KARAMCHARIUNION & ors. ...Respondents

A. Industrial Relations Act, M.P. (27 of 1960), Section 22 -
. Interpretation of Statute - Section 22 provides for an appeal to the
Industrial Court from the order passed by the Registrar under chapter
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- Section 22 is not ambignous and therefore heading appended to it
cannot be referred as an aid in construing the provision and cannot be
used for cutting down the application of clear words.. (Para 7)

@ Alenfire waa Jfrfram 77 (1960 BT 27) GRT 22 — BT
Wﬁﬁ‘ﬂ? ORI 22 IRRER BT e 1 & sfafa o sy @ sa=
afier ot -Safres =arETen @ e g R WF BT Sy At € — Rt
22 Higraref 78 8 w9 gafen swe e g i o) 9uee @ auf=ge
§g U@ Wl @ O W PR i fear o waar v 39 W weat @)
garerar o i v 8g A wgEw & fear o e

B. Constitution - Article 227 - Petition against exparte
interim order of stay passed by the Industrial Court - Held - Petitioner
having remedy to approach the tribunal and to file application therein
- Petition dismissed. (Para 8)

@ wlegr — gy 227 — atuifte wEeT s ulRe
U ATRA e ARy B feeg et — affEiRe - g ®
aﬁwaﬁwa#wwmﬂuwﬁmwwum%—
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C. Practice - Appeal - An appeal is the "right of entering a

. superior court and invoking its aid and interposition to redress an error
of the Court below" and though procedure does surround an appeal
the central idea is the right - The right is a statutory right and it can be
circumscribed by the conditions of the statute granting it - It is not a
natural or inherent right and cannot be assumed to exist unless provided
by the statute. - : (Para 5)

A giegret — gifter ~ v afia ﬁaﬁwaﬁqﬁaﬁ@
B2 it 2g R < @) wRer A U9 SuE) WEEar 9o S¥asy @
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D. Intérpretation of Statutes - Internal aids - When the
words are clear and unambiguous, marginal notes appended to a Section
.gannot be used for construing the Section - It is well settled that heading

prefixed to Sections cannot control the plain words of the provmon )
it
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nor can they be used for cutting down the plain meaning of the words -
Only in the case of ambiguity or doubt the heading or sub-heading may
be referred to as an aid in construing the provision but even in such a
case it could not be used for cutting down the wide application of the
clear words used in the provision. (Para 5)

: H. Frgal BT 99T — FTalR%® WErgarg — We U= W 1|
Fafre B 9 OR @ Wi Yo ured Rufrt s @ werfwa g
ygad a8 B o1 wed ¥ — T® geenfia 2 5 awed @ qf WL W
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HiTeET 2T TEr g9 W Mo Auar Su-MEs T SUFT B AT
27 TH WM @ i W AT far o1 waar €, Wy I8 96 1% 19
e A oY 9uEg ¥ g@w Y T ww vss @ fawe suatss @i
fawifea $%9 B 3% 949 T8 fHar o 9o €1

E. Interpretation of Statutes - Conflict between the plain
language of the provision and the meaning of the heading or the title -
In case of conflict between the plain language of the provision and the
meaning of the heading or title, the heading or title would not control
the meaning which is clearly and plainly discernible from the language
of the provision there under. - (Para 5)

A FILT @7 [AdaT — Suae B WG AT ¢ wWisfs qar A
3 o ¥ Rde — vuae A |qTe = g M seEr A B aef A e
&1 9 qun ¥, 999 MES AT 9, SUe Fef IUTH BT AT { ¥
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Cases referred:
1985 MPLJ 481, (2004) 4 SCC 766, (2009) 3 SCC 240.

Alok Kumar Sharma, for the petitioner.
Kuldeep Bhargava, for the respondent No. 1.

ORDER
: ALOK ARADHE, J. :- With the consent of parties, the matter is heard
finally.
In this writ petition, under Article 227 of the Constitution of India the
- petitioner has assailed the validity of the ex parfe interim order ‘dated
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16.11.2015, by which, the Industrial Court has stayed the order passed by
the Registrar, Trade Union dated 31.10.2015 and has fixed the case for final
arguments on 15.12.2015.

2, Facts giving rise to filing of the writ petition, briefly stated, are that petitioner
isaregistered Trade Union under the Trade Unions Act, 1926. The petitioner as
well as respondent No.1 are the Trade Unions registered under the provisions of
the Trade Unions Act. It is the case of the petitioner that respondent No.1 is a
Union sponsored by the Management of the Undertaking and is no longer enjoying
the support and faith of the majority of the workmen of the industry. The petitioner-
union submitted an application under section 17 of the Madhya Pradesh Industrial
Relations Act, 1960 (hereinafter referred to as the "Act") before the Registrar for
its recoguition as representative union for biscuits and confectionary industry for
revenue district Gwalior in place of respondent No.1 on the ground that it has
large number of membership of the employees in the industry. On receipt of the
application, the Registrar issued a show-cause notice to respondent No.1 to show-
cause as to why the petitioner be not recognized in place of respondent No.1.
. Pursuant to which, the respondent No. 1 raised an objection before the Registrar.
The Registrar after calling the necessary information and other relevant documents
conducted hearing and by order dated 31.10.2015 decided the objection preferred
by the respondent No.1 and held that respondent No.1 is unable to prove its
majority. After rejection of the objections preferred by the respondent No.1 the
Registrar observed that it is prepared to verify the physical verification about the
majority of workman, as to who is associated with which Trade Union. The Repistrar
fixed the date for physical verification on 16.11.2015 and directed that verification
shall be conducted by Assistant Labour Commissioner. Being aggrieved by the
order dated 31.10.2015, the petitioner filed an appeal under section 22 of the
Actbefore the Industrial Court. The Industrial Court by an ex parfe interim order
dated 16.11.2015 stayed the order of Registrar Trade Union and fixed the case
for reply of the petitioner and final arguments on 15.12.2015. In the aforesaid
factual background the petitioner visited this Court.

3. Learned counsel for the petitioner submitted that the appeal preferred
by the respondent No.1 under section 22 of the Act is not mainainable as the
appeal to the Industrial Court lies from the order of the Registrar cancelling
the recognition. It is further submitted that the order of the Industrial Court is
ineffective as the order of Registrar dated 31.10.2015 has already been carried
out and no useful purpose would be served by staying the order of the
Registrar. ' .
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4, On the other hand, learned counsel for respondent No.1 has submitted

that since the Registrar has passed the order under Chapter IIl of the Act,

therefore, the appeal under section 22 of the Act is maintainable. It is further
submitted that order passed by the Industrial Court is an ex parfe interim
order and the petitioner is at liberty to file an application for vacating stay. In
support of aforesaid submission, reliance has been placed on a Division Bench
decision of this Court in M. P. Bijlee Karmchari Mahasangh and others vs.
Registrar of Representative Unions and others, 1985 MPLJ 481.

5. I have considered the submissions made by learned counsel for the
parties. An appeal is the "right of entering a superior court and invoking its aid
and interposition to redress an error of the Court below and "though procedure
does surround an appeal the central idea is a right. The right is a statutory right
and it can be circumscribed by the conditions of the statute granting it. It is not
anatural or inherent right and cannot be assumed to exist unless provided by
statute. [See: Principles of Statutory Interpretation, 14th Edition by Justice
G.P.Singh]. It is well settled that marginal notes appended to section cannot
be used for construing the section, It is well settled that the headings prefixed
to sections cannot control the plain words of the provision; they cannot also
be referred to for the purpose of construing the provision when the words
used in the provision are clear and unambiguous; nor can they be used for
cutting down the plain meaning of the words in the provision. Only in the case
of ambiguity or doubt, the heading or sub-heading may be referred to as an
aid in construing the provision but even in such a case it could not be used for
cutting down the wide application of the clear words used in the provision. It
is permissible to assign the headings or title to a section a limited role to play
in the construction of statutes, They may be taken as a very broad and general
indicators of the nature of the subject matter dealt with thereunder. The heading
or title may also be taken as a condensed name assigned to indicate collectively

- the characteristics of the subject matter dealt with by the enactment underneath;

though the name would always be brief having its own limitations. In case of
conflict between the plain language of the provision and the meaning of the
heading or title, the heading ortitle would not control the meaning which is
clearly and plainly discernible from the language of the provision thereunder.
[See: Raichurmatham Prabhakar Rawatmal Dugar, (2004) 4 SCC 766
and Karnataka Power Transmission Corporation v. Ashok Iron Works
Pyt. Ltd., (2009) 3 SCC 240.]

6. In the backdrop of well settled legal position the provisions of the Act
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may be noticed. Chapter III of the Act deals with the recognition of
representative unions and association of employees. Section 17 of the Act
.deals with recognition of another union in place of existing representative union.
Section 17 stipulates that any Union may make an application to the Registrar
for being recognized in place of Union already recognized as the representative
union for an industry in a local area on the ground that it has large membership
of the employees employed in such industry. Section 22 of the Act, which is
relevant for the purpose of controversy involved in the /is, read as under:-

"22.  Appeal to Industrial Court from order of Registrar
cancelling recognition.- (1) Any party in a proceeding before
the Registrar may, within thirty days from the date of the
communication of the order passed by the Registrar under
this Chapter, appeal against such order to the Industrial Court:

Provided that the Industrial Court may, for sufficient
reason, admit any appeal made after the expiry of such period.

(2)  TheIndustrial Court may adniit an appeal under sub-
section (1) if on a perusal of the memorandum of appeal and
the decision appealed against it finds that the decision is
contrary to law or is otherwise erroneous.

(3)  Thelndustrial Court in appeal may confirm, modify or
rescind any order passed by the Registrar and may pass such
consequential orders as it may deem fit. A copy of the orders
passed by the Industrial Court shall be sent to the Registrar."

7. From perusal of section 22 of the Act it is evident that it provides foran
appeal from the order passed by the Registrar under Chapter I to the Industrial
Court. Sub-section (3) of Section 22 of the aforesaid Act further provides that
Industrial Court in any appeal may confirm, modify or rescind any order passed
by the Registrar and may pass such consequential orders as it may deem fit. Thus, -
Section 22 of the Act is not ambiguous. Therefore, heading appended to it cannot
be referred to as an aid in construing the provision and cannot be used for cutting
down the application of clear words which provides for anappeal against the
order passed under Chapter Il of the Act. Admittedly, the order dated 31.10.2015
has been passed under Chapter Il of the Act. Therefore, the Act itself confers
- statutory right to an aggrieved person to file an appeal. In view of preceding
analysis the contention raised on behalf of the petitioner that an appeal filed by the
respondent No.1 is not maintainable before the Indsutrial Court is requiired to be
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stated to be rejected.

8. It is also pertinent to mention here that the order impugned in this writ
petition is an ex parte interim order and the petitioner has aremedy to approach
the Industrial Tribunal and to file an application for stay in the proceeding
which are pending before the Industrial Court. For this reason also, I am not
inclined to interfere with the ad interim ex parte order in exercise of writ
jurisdiction of this Court.

9. In the result, the writ petition fails and is hereby dismissed.
Petition dismissed.

LL.R. [2016] M.P., 1964
. WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice K.K. Trivedi
W.P. No. 9951/2015 (Jabalpur) decided on 6 January, 2016

BANWARILAL YADAV _ ...Petitioner

Vs. .
HIGH COURT BAR ASSOCIATION ...Respondent

Advocates Act, (25 of 1961), Sections 7, 34, 48a & 49 -
Constitution - Article 145 & 226 - Strike - Petitioner expelled from the
membership of Bar Association in the backdrop of defiance of petitioner
to abide by resolution passed by Bar Association to abstain from Court
work - In view of law expounded by Supreme Court in the case of Harish
Uppal (Ex. Capt.) Vs. Union of India, the decision taken by Bar
Association is non-est in the eyes of law - Petition allowed. (Para2)
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Case referred:

2003(2) SCC 45.
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Ajay Shukla, for the petitioner.
Gaurav Tiwari, for the respondént.

(Supplied: Paragraph numbers)

’ ORDER

The Order of the Court was delivered by :
A.M. KHANWILKAR, C.J. :~ Heard counsel for the parties.

2. This petition takes exception to the decision of the Bar Association
dated 12.5.2015 taken pursuant to show-cause notice dated 30.4.2015 in
the backdrop of defiance of the petitioner to abide by the resolution passed
by the Bar Association to abstain from the Court. The law on this subject is
no more res infegra. The Constituion Bench of the Supreme Court in Ex-
" Capt.Harish Uppal Vs. Union of India and others - 2003(2) SCC 45 has
expounded that the Bar Association cannot threaten the Advocates nor take
any action against them who want to appear before the Court by disregarding
the protest call given by the Bar Association on the glven day. Paragraph 35
of the reported decision reads thus :

«35, In conclusion, it is held that lawyers have no right to go

- on strike or give a call for boycott, not even on a token strike.
The protest, if any is required, can only be by giving press
statements, TV interviews, carrying out a Court premises
banners and/or placards, wearing black or white or any colour
arm bands, peaceful protest marches outside and away from
Court premises, going on dharnas or relay fasts etc. It is held
that lawyers holding Vakalats on behalf of their clients
cannot not attend Courts in pursuance of a call for strike
or boveott. All lawvers must boldly refuse to abide by
- any call for strike or bovcott, No lawyer can be visited
with any adverse consequences by the Association or the
Council and no threat or coercion of any nature including
that of expulsion can be held out. It is held that no Bar
Council or Bar Association can permit calling of a meeting for
purposes of considering a call for strike or boycott and
requisition, if any, for such meeting must be ignored. Itis held
that only in the rarest of rare cases where the dignity, integrity
and independence of the Bar and/or the Bench are at stake,
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Courts may ignore (turn a blind eye) to a protest abstention
from work for not more than one day. It is being clarified that
it will be for the Court to decide whether or not the issue
involves dignity or integrity or independence of the Bar and/or
the Bench. Therefore in such cases the President of the Bar
must first consult the Chief Justice or the District Judge would
be final and have to be abided by the Bar. It is held that Courts
are under no obligation to adjourn matters because lawyers
are on strike. On the contrary, it is the duty of all Courts to go
-on with matters on their boards even in the absence of lawyers.
In other words, Courts must not be privy to strikes or calls for
boycotts, It is held that if a lawver, holding a Vakalat of a
client, abstains from attending Court due to a strike call,
he shall be personally liable to pay costs which shall be

addition to damages which he might have to pay his client

for loss suffered by him.”

{emphasis supﬁlied)

3. In view of the settled legal position, the impugned action taken by the
Bar Association to expel the petitioner is nonest in the eyes of law and must
be treated as such for all purposes.

4. Petitionis allowed.
Petition allowed.

LL.R. [2016] M.P., 1966
WRIT PETITION .
Before Mr. Justice P.K. Jaiswal & Mr. Justice Vivek Rusia
W.P. No. 2390/2013 (Indore) decided on 20 April, 2016

CHHAYA KOTHARI (SMT.) & ors. ...Petitioners
Vs.

UJJAIN MUNICIPAL CORPORATION,

UJJAIN & ors. ...Respondents

Land Acquisition Act (1 of 1894), Sections 4(1), 17(I) & 17 (4) -
Question of fact - Petitioners are claiming ownership of the land over
which the road is being constructed - But respondents are denying the
ownership - Whether petitioners are owner of the land or it is a
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government land is a serious disputed question of fact, which cannot
be decided in the Writ Petition - Writ Petition dismissed with liberty to
challenge the order and ownership of the land in the question in
accordance with the law before the appropriate forum.  (Para 16)

T arodT SIferfraer (1894 &1 1), ey 4(1), 17(1) 7 17 (4) — @27
&7 g¥7 — gqrdmer 7 99 qfY @ @i &1 7@ e 2, e R 9
Fiffa Y w1 <@ @ — aNg weaeffror 3 wifier @ gor fear @ — @
T A v wrEl € steEr I8 wwe iy R, 98 77 3T U oW
TR fEfia ve 2, R Re aifust ¥ fafifag 98 fear o7 @ear —
TR ¢d UETd {1 @ Wi & faftr egar wqha vl @ W
gt 33 9 waEa @ wa Re ofaer Rl

Cases referred:

AIR 2012 8C 412, AIR 2011 SC 2582, 1999 (2) MPLJ 714, (1997)
1 SCC 134, (2008) 9 SCC 552, (2002) 4 SCC 160.

MK Jain, for the petitioners.

Sunil Jain, Addl. A.G. with Pushyamitra Bhargava, Dy. A.G. for
the respondents.

Anil Ojha, for the intervener.

ORDER

The Order of the Court was  delivered by :
VIVEK Rusla, J. :- Petitioners No.1 to 6 have filed the present petition through
power of attorney holder Shri Ramanlal and Aakesh Jain. Petitioners being
residents of House No.1 are claiming ownership of the property situated at
Khidwadkar Marg, Ujjain known as Premchaya Parisar. In the first round of
litigation, the petitioners approached this Court by way of writ petition
No.4401/2011 challenging action of the respondent Municipal Corporation,
Ujjain by which widening of road was proposed by demolishing their house.
In the said writ petition notices were issued and interim protection was granted
in the nature of maintaining status quo till the next date of hearing. During
-péndency of the said writ petition, notification under section 4(1) read with
section 17(1) of the Land Acquisition Act 1894 was issued which was
published in the gazette notification dated 02.11.2012 by which some portion
of house and land of Premchaya Parisar and Mastram Akhara were proposed
to acquire for construction of new and widening of road for public purpose.

¢
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Being aggrieved by the notification under section 4(1) and 17(1) of the Act of
1894, petitioners have filed the present writ petition. Vide order dated
06.03.2013 notices were issued to the respondents and thereafter vide order
dated 04.04.2014 respondents were restrained not to carry out any demolition
activities.

2. That since the present petition was filed and in which the interim relief
was granted by this Court the writ petition earlier filed i.e. W.P.No.4401/
2011 was disposed of vide order dated 14.08.2013 because the respondents
No.1 & 2 have already initiated proceedings for taking possession of the land
as per the Land Acquition (sic:Acquisition) Act, 1894. By way.of interim
protection, respondents were directed not to dispossess the petitioners without
following the prescribed procedure under the Land Acquisition Act.

3. Petitioners have filed the present petition challenging the notification
under section 4(1) of the Land Acquisition Act mainly on the ground of mala
fides and availability of alternative roads in the relevant areas. The contention
of the petitioners is that respondents wanted to vacate the premises of Mastram
Akhada which is occupied by the tenants, hence the present road has been
proposed for construction. Petitioners have also contended that the urgency
clause under section 17(1) of the Land Acquisition Act has wrongly been
invoked as there is no urgency arises in the present facts and circumstances.

4, That after notice respondents No.1 & 2 have filed detailed return in
which the ownership of the petitioners was denied and disputed. It is contended
that the Municipal Corporation, Ujjain has passed a resolution for acquisition
of the land for construction of road and request was sent to the Government
vide letter dated 17.04.2012 for initiating the proceeding under the Land
Acquisition Act. On the basis of the proposal sent by the Municipal
Corporation, Ujjain, the Land Acquisition Officer has registered a case as
4397/Land Acquisition/2013. The notification under section 4(1) and 6 has
been published and notified in the gazette notification. Thereafter permission
has been obtained to initiate proceedings under section 17(1) and 17(4) of
the Land Acquisition Act: The Municipal Corporation, Ujjain has already
deposited an amount of Rs.3,21,40,361/- in the office of Land Acquisition
Officer for payment of compensation after award. The allegation of mala fide
was specifically denied by the respondents. It was submitted that the new
road is proposed from Chamunda Temple to New Road through Prem Chhaya
premises and Bhatgali and for the said purpose an amount of Rs.575 lacs
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have already been sanctioned. The said land is also proposed i in'the Ujjain
Development Plan 2011 & 2021 in anticipation of expecting crowd in the
upcoming Sinhasta, 2016. There is a public purpose behind the constructlon
of the new road and the acquisition proceedings.

5. The Municipal Corporation, Ujjain has also filed an independent retum
denying the allegation made in the writ petition and in para-b has specifically
stated that the house of the petitioner is situated at survey No.1977 area
2.749 hectares which is “Abadi land” and the construction comes under the
category of illegal construction. Despite that the Executive Engineer, P.W.D,
Municipal Corporation, Ujjain has assessed the campensation of
Rs.7,80,840/- payable to the petitioners. It is further contended that during
pendency of the writ petition Land Acquisition Officer has passed the final
award dated 06.01.2015 which is filed as Annexure R-3/2. In the award the
Land Acquisition Officer in para-7 has mentioned the status of the land claimed
by the petitioners. Para-7 of the award reads as under:-

XBROT BT AT (T 4T | TRt & Wgd @ 99 197172 4
~ 1972—73 ¥ §d BHIP 1977 YHT 2,749 BieH Hax 2 W AEIEl Aol
¥ifra & SR Piem v 12 ¥ wnurfa, A, meAnf. S
BT 37T 21 39 UBR Ud BHIG 1978 THAT 0.240 By AT
-~ AR B A FN BT Soold Ped Fa 2 W URn TET | T YA
wd TG 1977 WRT 99 2008—09 H SAETLT T Uit A ¢
i Fax 12 § T fa, wrnfy, meaf. steas ST g |
Hagey @1ATAT AS(d fAdar IvaTd @ UF BATD
AR/ Topel / 2012 / 14226 TaAATF 01.05.2012 F FTAR W BATH
1977 YT 2.749 TTER AT TR wIfeH P <t 8 ¢d Piod
Fav 12 Bfprg & f Wy, WAl meALR. dawreresT
2| o Rufy ¥ we ? 15 q-ercla # sftrrfea g arell g
e B g e €1 RN o9 A o Wi B o @ Ry ui
TR SRS WRG XA og [aq9s WeTdR) &1 gAarg eg e
TRAT HEATID YOI gAT |

6. The Land Acquisition oﬁicer has issued notice to the petitioners with
the direction to submit documents relating to the title. In para-8 which has
specifically mentioned that despite notice they have failed to produce any
documents relating to the title. As per the revenue records, the land which
was proposed to be acquired was government land, hence the payment of
compensatlon was denied but on the basis of the report of the Executive
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Engineer the amount of Rs.7,80,840/- was directed to be paid subject to the
outcome of the writ petition N0.2390/2013. In view of the above, the
respondent No.3 prayed for dismissal of the writ petition. Along with the
return an application for urgent hearing and vacation of stay was filed on the
ground that except the Jand in possessions of the petltloners the remaining
road has already been constructed by the respondents. :

7. That with the consent of the parties, the writ petition was heard finally
today looking to the urgency in the matter at motion hearing stage.

8. That Mr.M.K.Jain, counsel for the petitioners have contended that
they are the owner of the land and they cannot be dispossessed without payment

of adequate compensation. Petitioners have also contended that there wasno -

reasons to initiate urgency clanse under section 17(1) and 17(4) of the Land
Acquisition Act as there was no urgency in the matter. The respondents ought
to have initiated proceedings under section 4,6 and 9 and thereafter 12 of the
Land Acquisition Act before passing the final award. The petitioners are also
aggrieved by the less amount of compensation awarded by the Land Acquisition
Officer. In support of the contentions the counsel for the petitioners have

- - placed reliance of judgment passed by the Supreme Court in the case of

Darshan Lal Nagpal (dead) by L.Rs. Vs. Government of NCT of Delhi &
Ors. reported in AIR 2012 SC 412. Para-14 of the _]udgment reads as under:-

b 14.What needs to be emphasized is that although in .
exercise of the power of eminent domain, the State can acquire
the private property for public purpose, it must be remembered
that compulsory acquisition of the property belonging to a
private individual is a serious matter and has grave repercussions
on his Constitutional right of not being deprived of his property
without the sanction of law—Article 300A and the legal ri ights.
Therefore, the State must exercise this power with great care
and circumspection. At times, compulsory acquisition of land
is likely to make the owner landless. The degree of care required
to be taken by the State is greater when the power of
compulsory acquisition,of private land is exercised by invoking
the provisions like the one contained in Section 17 of the Act
because that results in depriving the owner of his property
without being afforded an opportunity of hearing,

I
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9. He has also placed reliance on the judgment of Devendra Singh &
Ors. Vs. State of UP & Ors. reported in AIR 2011 SC 2582, Para-9 of the
judgment reads as under:-

9. In view of the above it is well settled that acquisition
of the land for public purpose by itself shall not justify the
exercise of power of eliminating enquiry under Section 5-A in
terms of Section 17(1) and Section 17(4) of the Act, The Court
should take judicial notice of the fact that certain public
purpose such as development of residential, commercial,
industrial or institutional areas by their intrinsic nature and
character contemplates planning, execution and
implementation of the schemes which generally takes time of
few years. Therefore, the land acquisition for said public
purpose does not justify the invoking of urgency provisions
under the Act. In Radhey Shyam (2011) 5 SCC 559 (supra),
this Court, whilst considering the conduct or attitude of the
State Government vis-a-vis urgency for acquisition of the land

. for the public purpose of planned industrial development in
District Gautam Budh Nagar has observed:

“In this case, the Development Authority sent the proposal
sometime in 2006. The authorities up to the level of the
Commissioner completed the exercise of survey and
preparation of documents by the end of December 2006
but it took one year and almost three months for the State
Government to issue notification under Section 4 read with
Sections 17(1) and 17(4). If this much time was consumed
between the receipt of proposal for the acquisition of land
and issue of notification, it is not possible to accept the
argument that four to five weeks within which the
objections could be filed under sub-section (1) of Section

J-A and the time spent by the Collector in making enquiry
under subsection (2) of Section 5-4 would have defeated
the object of the acquisition.

10.  Counsel for the petitioners have also argued on the point of mala fides
but the allegations are very vague in nature and are not supported by any
material,
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11 Percontra, Shri Sunil Jain, learned Additional Advocate General for
the respondents has argued that government has rightly exercised the urgency
clause looking to the upcoming Simhastha, 2016 at Ujjain. There is no mala
fides behind the construction of new road and in'a land acquisition proceeding
the scope of judicial réview is very limited and interference in the policy matter
without illegality is impermissible. He has placed reliance over the judgment
passed by the Full Bench of the High Court of Madhya Pradesh in the matter
of Siyaram and others Vs. State of M.P and others reported in 1999 (2)
MPLJ 714, Para- 33 and 37 of the judgment reads as under:- .

33. So far as the question relating to vagueness of the
notification is concerned, suffice it to say that in the case of an
acquisition of a large area of land comprising several plots
belonging to different persons, the specification of the purpose
can only be with reference to the acquisition of the whole area.
Unlike in the cases of a small area, it may be practically difficult
to specify the particular public purpose for which each and
every item-of land comprised in the area is needed. As observed
by the Apex Court in its decision in the case of State of TN
and others vs. L. Krishnan and others, reported in 1996 (1)
SCC 250, it is not appropriate to insist upon the Government
particularising the use of each and every bit of the land so
notified would be put to.

37.Infact, as clarifiéd by the Apex Court in its decision

in the case of Ramniklal N. Bhutta and another. Vs. State of
Maharashtra and others, reported in 1997 (1) SCC 134,
the power under Article 226 of the Constitution is discretionary.
It has to be exercised only in furtherance of interests of justice
and not merely on the making out of a legal point and in the
matter of land acquisition for public purposes, the interests of
" justice and the public interest coalesce. The courts have to
weigh the public interest vis-a-vis the private interest while
exercising the power under Article 226 of the constitution and
itis open to the High Court to direct, in ¢ase it finds finally that
the acquisition was vitiated on account of non-compliance with
some legal requirement that the persons interested shall also
be entitled to a particular amount of damages to be awarded
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as'a lump sum or calculated at a certain percentage of
compensation payable. It was made amply clear that there
are many ways of affording appropriate relief and redressing
a wrong. The quashing of the acquisition proceedings is not
the only mode of redress and it is ultimately amatter of balancing
the competing mterests :

12.  .He has also relied _]udgment of Ramniklal N.Bhuita and another
Vs. State of Maharashtra and others reported in (1997) 1 SCC 134 on the
point that the Ceurt should keep its public interest in mind while exercising its
powers and while granting stay/injunction in the matter of land acquisition.
Para-10 of the judgment reads as under:

10. Before parting with this case, we think it necessary
to make a few observations relevant to land acquisition
proceedings. Our country is now launched upon an ambitious
programme of all-round economic advancement to make our
economy competitive in the world market. We are anxious to
attract foreign direct investment to the maximum extent. We
propose to compete with china economically, We wish to attain
the pace of progress achieved by some of the Asian countries,
referred to as “Asian tigers™. e.g., South Korea, Taiwan and
Singapore. It is, however, recognized on all hands that the
infrastructure necessary for sustaining such a pace of progress
is woefully lacking in our country. The means of transportation,
power and communications are in dire need of substantial
improvement, expansion and modernisation. These things very
often call for acquisition of land and that too without any delay.
It is, however, natural that in most of these cases, the persons
affected challenge the-acquisition proceedings in courts. These
challenges are generally in the shape of writ petitions filed in
High Courts. Invariably, stay of acquisition is asked forand in’
some cases, orders by way of stay or injunction are also made:
Whatever may have been the practices in the past, a time has.
come where the courts should keep the larger public interest
inmind while exercising their power of granting stay/injunction..
The power under Article 226 us discretionary. It will be
exercised only in furtherance of interests of justice and not
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merely on the making out of a legal point. And in the matter of
land acquisition for public purposes, the interests of justice
and the public interest coalesce. They are very often one and
the same. Even in a civil suit, granting of injunction or other
similar orders, more particularly of an interlocutory nature, is
equally discretionary. The courts have to weigh the public
interest vis-a-vis the private interest while exercising the power
under Article 226 — indeed any of their discretionary powers.
It may even be open to the high Court to direct, in case it finds
finally that the acquisition was vitiated on account of non-
compliance with some legal requirement that the persons
interested shall also be entitled to a particular amount of

"damages to be awarded as a lump sum or calculated at a
certain percentage of compensation payable. There are many
ways of affording appropriate relief and redressing a wrong;
quashing the acquisition proceedings is not the only mode of
redress. To wit, it is ultimately a matter of balancing the
competing interests. Beyond this, it is neither possible nor
advisable to say. We hope and trust that these considerations
will be duly borne in mind by the courts while dealing with
challenges to acquisition proceedings.

13:  Hehasalso placed reliance over the judgment of Hon.Supreme Court
in the case of Sooraram Pratap Reddy and others Vs. District Collector,
Ranga Reddy District and others reported in (2008) 9 SCC 552 and para-
5 of the judgment in the matter of First Land Acquisition Collector and
others Vs. Nirodhi Prakash Gangoli and another reported in (2002) 4
SCC 160 on the point of scope of judicial review in the matter of land
acquisition. Para-5 reads as under:- '

3. The question of urgency of an acquisition under
Sections 17(1) and (4) of the Act is a matter of subjective
satisfaction of the Government and ordinarily it is not open to
the court to make a scrutiny of the propriety of that satisfaction
on an objective appraisal of facts. In this view of the matter
when the Government takes a decision, taking all relevant
considerations into account and is satisfied that there exists
emergency for invoking powers under Sections 17(1) and (4)
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of the Act, and issues notification accordingly, the same should
not be interfered with by the court unless the court comes to
the conclusion that the appropriate authority had not applied
its mind to the relevant factors or that the decision has been
taken by the appropriate authority mala fide. Whether ina
given situation there existed urgency or not is left to the
discretion and decision of the authorities concerned. If an order
invoking power under section 17(4) is assailed, the courts may
enquire whether the appropriate authority had all the relevant
- materials before it or whether the order has been passed by
non-application of mind. Any post notification delay subsequent
to the decision of the State Government dispensing with an
enquiry under séction 5-A by invoking powers under section
17(1) of the Act would not invalidate the decision itself specially
when no mala fides on the part of the Government or its officers
are alleged. Opinion of the State Government can be challenged ’
ina Court of law if it could be shown that the State Government
never applied its mind to the matter or that action of the State
Government is mala fide. Though the satisfaction under Section -
. 17(4) is a subjective one and is not open to challenge before .
a court of law, except for the grounds already indicated but
the said satisfaction must be as to the existence of an urgency.
The conclusion of the Government that there was urgency,
even though cannot be conclusive, but is entitled to great
weight, as has been held by this Court in Jage Ram V. State
of Haryana. Even a mere allegation that power was exercised
mala fide would not be enough and in support of such allegation
specific materials should be placed before the court. The
burden of establishing mala fides is very heavy on the persons
who alleges it. Bearing in mind the aforesaid principles, if the
circumstances of the case in hand are examined it would appear
* that the premises in question were réquired for the students of
National Medical College, Calcutta and notification issued in
December 1982 had been quashed by the Court and the
subsequent notification issued on 25-2-1994 also had been
quashed by the Court. It is only thereafter the notification was
issued under Sections 4(1) and 17(4) of the Act on 29.11.1994,
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which came up for consideration before the High Court. Apart
from the fact that there had already been considerable delay in
acquiring the premises in question on account of the intervention
by courts, the premises were badly needed for the occupation
by the students of National Medical college Calcutta. Thus,
existence of urgency was writ large on the facts of the case
and therefore, the said exercise of power in the case in hand,
cannot be interfered with by a court of law on a conclusion
that there did not exist any emergency. The conclusion of the
Division Bench of the Calcutta High Court, therefore is
unsustainable.

14, Mr.Anil Ozjha, Counsel for the intervener has supported and adopted -

the argument of Additional Advocate General and submitted that entire road
has already been constructed except the part occupied by the petitioners due

to the interim order and publlc at large is suffering because of the jam in the
traffic.

15.  Petitioner has challenged the acquisition on the ground 'thatﬂiere isno
public purpose behind the acquisition of their property is liable to be rejected
solely on the ground that whether acquisition is for public purpose or not is
the discretion of the government. The word “public purpose™ is defined under
clause (f) of section 2 of the Act which has very wide amplitude. The Hon'ble
Supreme Court has considered the public purpose in the case of Sooraram
© Pratap Reddy and others Vs. District Collecior, Ranga Reddy District
and others reported in (2008) 9 SCC 552 and has held that an appropriate
government may acquite (sic:acquire) land for any public purpose and in para
119 it has further held that government is the best judge to decide whether
acquisition is for public purpose and in such matter a writ Court will not interfere
by substituting its judgment against the judgment of government. In view of
 the above, the argument of the counsel for the petitioners is liable to be rejected
that there is no public purpose behind the acquisition. The reasons are already
mentioned in the notification that the land is being acquired for construction of
the public road which definitely comes under the category of public purpose.

- 16.  Inview of above submission of parties, we are of the opinion that in
the present case though the petitioners are claiming ownership of the land
over which the road is being constructed but the respondents are denying the
ownership. Whether petitioners are owners of the land or it is a government

L1
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Tand is serious disputed question of fact which cannot be decided in the present
writ petition. Even the Land Acquisition Officer gave a liberty to the petitioners.
to place the material relating to the ownership. The petitioners have failed to
produce or did not produce any material before the Land Acquisition Officer.
On the basis of the revenue records as reproduced in para-7 of the award the
Land'Acquisition Officer has passed the final award dated 05.01.2015 during
pendency of the present petition. The petitioners have a remedy under section
18 secking reference for challenging the award if they are aggrieved by the
quantum and the finding recorded by the Land Acquisition officer. The reasons
best known to the petitioners have not challenged the award so.far. Since the
disputed questionof facts are involved the same cannot be decided in the writ
petition and especially when the final award has already been passed and as
per the contention of the respondents major work of the construction of the
road has already been completed, therefore, we have no option but to dismiss
the present writ petition with liberty to the petitioners to challenge the award
and ownershlp of the land in question in accordance with law béfore the
appropriate forum.

17.  Petition is accordingly dismissed.

Petition dismissed.

LL.R.[2016] M.P., 1977
WRIT PETITION
_ Before Mr. Justice Anand Pathak
W P. No. 1640/2014 (Gwahor) decided on 3 May, 2016

SHYAM KISHORE DIXIT . ...Petitioner
Vs ‘ .
STATEOF M.P. & ors. : ' ' . ...Respondents

Service Law Promotwn I/Erlue of Assessment made by the
reporting officer in ACR - Held - Assessment made by the reporting
officer is of paramount importance in the series of the authorities which
assessed the performance of an employee for the purpose of Writing
ACR and cannot be overlooked or ignored by the reviewing officer or
accepting officer in a casual manner - Objectivity is required to disagree
with the assessment of reporting officer so as to reach to a conclusion
about the exact performance of the employee - Held - ACRs should
not be used as a tool to settle scores - Petitioner constantly received
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excellent grades by his reporting officer - Respondents directed to
consider the case of the petitioner on his filing representation and to
convene review DPC, if petitioner is found eligible.(Paras 13,15 & 17)

- dar f3fer — vgi=ifr — Roie @7 a1ad aftrsr? grer Tif¥fs wiyhy
fdeT & 4 14 anwa BT ey — afifEiRe — affe T

rfadsT forg o @ egdw 9 el i @ o &1 arees e @

giftreRal & ww F Ruid 29 o st g™ fhar T srees
warfere Aecaqel giar @ 9 yAafdal®a aftrer) semr wiereal e
TR 36 SEITARE w9 W Iewr Aear giftm € fear w7 w@er -
Ruid 33 ad ot 3 ameeT 4@ awedd s © fav deverar anifiw
g fowd 5 st @ fifee o dues 3 e ¥ s W ar o
e — afifeifia — aiitfe Moy sfheT & fawe =) oxd @ fag
UF SOR B 99§ Sy 9@ faar s 'ty — arh 3 swe Ruid
37 9 AR g1 FRaY o Aftrat uem @) o @ - ared g
AT YT HY X 9P A9 B a7 A qun e @ ad uR
s @1 @ A gaffetsw A gd=fo @ doe amifee w9 2g
gegeffror & fRfm fear mam) '

Cases referred:
~ (2008) 8 SCC 725, (2013) 9 SCC 566.

Prashant Sharma, for the petitioner.
Sangeeta Pachori, G.A. for the respondents/State.

ORDER

. ANAND PATHAK, J. :- With the consent of parties matter is finally
heard.

1. The petitioner in this petition has assailed the order dated 22-01-2014
passed by the Engineer-in-chief, Rural Engineering Services by Annexure P/1
wherein the representation of petitioner in pursuance to the order passed in
Writ Petition No.7724/2013 has been rejected. Through the said
representation, petitioner has sought promotion from the post of Sub Engineer
to the post of Assistant Engineer in respondent No.1 department.

2. As per the submission of petitioner, he was appointed as Sub Engineer
in Rural Engineering Services Department on 09-01-1983. Further submission
of the petitioner is that his name was reflected at serial No.355 in the gradation

3
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list issued by the department as on:01-04-2014. As per the fit list issued by
the Development Commissioner on 05-02-2012, petitioner was at serial
No.120 and was fit for consideration for promotion. On 29-08-2013 the
Departmental Promotion Committee was convened but did not consider the
case of petitioner and found him unfit for promotion because of not fulfilling
the criterion/benchmark prescribed by the Departmental Promotion Committee
(DPC). On 03-10-2013 promotion list has been issued by the department,
ignoring the claim of the petitioner for promotion and junior officers to the
petitioner have been promoted. Being aggrieved by such non consideration,
the petitioner preferred a writ petition vide No.7724/2013 which was disposed
of with a direction to the respondents to consider the claim of petitioner for
promotion vide order dated 28-10-2013. In pursuance to the said order, the
petitioner preferred a representation dated 05-1 1-2013 which in turn got
rejected by the impugned order dated 22-01-2014 (Annexure P/1). Petitioner
has attached copy of his ACRs from 2007-08 to 2011-12 vide Annexure P/
_ 9 collectively obtained under the Right to Information Act, 2005, which were
before DPC for consideration.

3. Perusal of ACR pertaining to 2007-08 reflects that his reporting officer
(SDO, Rural Engineering Services) has given him excellent (A+) which was
approved by the reviewing officer (Executive Engineer, Rural Engineering

Services) but downgraded by the accepting officer (Superintending Engineer,

Rural Engineering Services) to category 'B' (good). The reason assigned for
the said downgrading was less knowledge of English.

4. In the ACR of 2008-09, again the SDO given excellent (A+),
approved by the Executive Engineer but downgraded by the same personto -

'A' (very good). The said downgrading was again made without any cogent
reason or explanation.

5. In the ACR-0f 2009-10, the SDO has given very good (A), approved
by the Executive Engineer but the same person who was working as
Superintending Engineer, Rural Engineering Services, downgraded to 'B' for
no cogent reason. -

6.  Inthe ACR 0f2010-11 a peculiar situation Has cropped up wherein
initially 'A+ was given to the petitioner and the said endorsement find place
- just below 'A+' wherein tick mark has been issued over Excellent Category
but later on it seems that 'A+ has been downgraded to 'A' and both the
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authorities i.e. Executive Engineer as well as Superintending Engineer, Rural
Engineering Services showed their approval. According to petitioner, the said
grading was 'A+ and still it would be treated as A+ but without any thyme
and reason, the Executive Engineer and Superintending Engineer have
downgraded it to 'A". According to the petitioner, this peculiarity of behaviour
cannot'be explained by the respondents in any term.

7. Inthe ACR pertaining to 2011-12, petitioner again performed well
and.he was given 'A+ by the SDO which was approved by the Executive
Engineer but again downgraded by the Superintending Engineer to the category
'B'. The reason assigned for downgrading is again self-contradictory.

8. Themain thrust of the arguments of the petitioner is that the said ACRs
reflect that the petitioner is a sincere, honest and dili gent worker but has been
undily targeted by the authorities and in'the ACR 0f2010-11, the grading
was given as excellent which is denoted by the tick mark put over excellent
category but some how the said excellent cate gory has been reduced to very

good. . "

9. . Further argument of the petitioner is that despite downgrading the
petitioner's grade, time and again; the respondents have not intimated the -
petitioner regarding such downgrading, therefore, he did not have any chance
to improve his performance, if any required by the respondents. Although
according to the petitioner, his sincerity and working have always been to the
utmost satisfaction of the authorities and he always performed his duties’
diligently and honestly and always completed the task assigned to him in a
proper manner. According to the petitioner, the law laid down in the case of
Dev Dutt Vs. Union of India and others, (2008) 8 SCC 725, petitioner is
entitled for the relief by way of promotion to the post of Assistant Engineer
from the date when his juniors have been promoted.

10.  Per contra, the respondents have filed their reply and contested the
case by saying that petitioner did not fulfill the benchmark as prescribed by
the DPC therefore, the DPC has not found him fit for promotion for the post
of Assistant Engineer, therefore, the impugned order has rightly been passed.
According to the respondents, ACRs of the petitioner were not in accordance
with thenorms of DPC for consideration for promotion. The respondents
have narrated the grade acquired by the petitioner from year 2007-08 till
2011-12 and on the basis of entries in the ACRSs tried to contend that the
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petitioner is not entitled for any relief in respect of promotion. The respondents
have attached the circular dated 29-06-1991 vide Annexure R/1 and
colitended that the State Government has issued the circular dated 29-06-
1991 i this regard and no arbitrariness and illegality has been caused to the
petitioner.

11.  Therespondents have further submitted that the DPC has prescribed
13 and above benchmarks and petitioner had only 12 benchmarks in the
concerned period, therefore, he could not be considered for promotion and
those officers; who acquired 13 and above benchmarks; were promoted. In
short, the respondents contested the case and prayed for dismissal of the
petition.

12.  Heard learned counsel for the partles and with their assistance perused
the record.

13. From perusal of record, it is clear that the petmoner constantly received
excellent grades by his reporting officer who happens to be the authority who
monitors day to day performances of an employee at shop floor level/ground
level. The assessment made by the reporting officer is of paramount importance
in the series of authorities which assessed the performance of an employee
for the purpose of writing ACR. Therefore, the assessment of reporting officer
cannot be overlooked or ignored by the reviewing officer or accepting officer
in a casual manner. Objectivity-is required to'disagree with the assessment of
the reporting officer so astoreachtoa conclusion about the exact performance
of an employee. The said authority has always graded him as Excellent except
- in2009-10. The reporting officer found him four times as excellent performer
but interestingly or surprisingly, the accepting authority has downgraded the
grade of petitioner. The said attempt on the part of Superintending Engineer/
Accepting Authority in such subjective manner substantiates the apprehension
of petitioner. Besides that, one entry of ACR of 2010-11 gives contradictory -
findings wherein he has been adjudged as Excellent performer but gave 'K a'
(A) only. Entry at page 57 of the writ petition in Annexure P/9 reveals such
pe\:culiar situation. -

14.  TPetitioner in his petition has annexed the proceedings of the DPC dated
29-08-2013 vide Annexure P/11, wherein the benchmark has been prescribed
as 13 or above. In para 7 of the DPC proceedings, this fact has béen
acknowledged by the respondents also. It is also an admitted fact that the
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petitioner has acquired 12 marks in last 5 years' ACRs and if he would have
received one mark then he would have also been considered for promotion.

- From the record, it appears that accepting officer has downgraded the grade

of petitioner in a very casual manner and his assessment of performance of
petitioner, lacked objectivity.

15.  Respondents have to come out from the colonial past and should avoid
using Annual Confidential Reports as a tool to settle scores.

16.  Adding salt to the injuries, the respondents have not taken care of
intimating the petitioner about such downgrading for giving any chance to the
petitioner to represent his case either to improve his performance year by
year and/or to make representation narrating/disclosing his part of truth. The
said non supply of intimation of downgrading to the petitioner adds misery to
the petitioner ending up in denial of promotion. The said action of respondents
is deprecated by the Apex Court in a series of judgments including Dev Dutt
(supra) as well as Sukhdev Singh Vs. Union of India and others, (2013) 9
SCC 566. Following paras of the judgment of Dev Dutt (supra) needs emphasis:

“17.  Inour opinion, everyentry inthe A.C.R. of a public
servant must be communicated to him within a reasonable
period, whether it is a poor, fair, average, good or very
good entry. This is because non-communication of such an
entry may adversely affect the employee in two ways : (1)

- Had the entry been communicated to h{m he would know
about the assessment of his work and conduct by his
superiors, which would enable him to improve his work in
future (2) He would have an opportunity of making a
representation against the entry if he feels it is unjustified,
and pray for its upgradation. Hence non-communication
of an entry is arbitrary, and it has been held by the
Constitution Bench decision_of this Court in Maneka
Gandhi vs. Union of India(supra) that arbitrariness violates
Article 14 of the Constitution.

18.  Thus it is not only when there is a benchmark but
in all cases that an entry (whether it is poor, fair, average,
good or very good) must be communicated to a public
servant, otherwise there is violation of the principle of
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fairness, which is the soul of natural Justice, Even an

_ outstanding entry should be communicated since that

would boost the morale of the employee and make him
work harder. . )

22. It may be mentioned that communication of entries
and giving opport'unity to represent against them is.
particularly important on higher posts which are in a.
pyramidical structure where often the principle of

“elimination is followed in selection for promotion, and even

a single entry can destroy the career of an officer which
has otherwise been outstanding throughout. This often
results in grave injustice and heartburning, and may

shatter the morale of many good officers who are

superseded due_to this arbitrariness, while officers of
inferior merit may be promoted.

-37.  We further hold that when the enrr; is

¢communicated to him the public servant should have a
right to make a representation against the entry to the
concerned authority~and the concerned authority must
decide the representation in a fair manner and within a
reasonable period. We also hold that the representation
must be decided by an authority higher than the one who
gave the entry, otherwise the likelihood is that the
representation will be summarily rejected without
adequate consideration as it would be an dppeal from
Caesar to Caesar. All this would be conducive to fairness
and transparency in public administration, and would
result in fairness to public servants. The State must be a
model employer, and must act fairly towards its employees.
Only then would good governance be possible.

41.  In our opinion, non-communication of entries in
the Annual Confidential Report of a public servant, whether
he is in civil, judicial, police or any other service (other
than the military), certainly has civil consequences because
it may affect his chances for promotion or get other
benefits (as already discussed above). Hence, such non-

1983
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communication would be arbitrary, and as such vzolatwe
of Arncle 14 of the Constitution.”

17.  Inview ofthe above, the impugned communication dated 22-01-2014
Annexure P/1 is hereby set aside. Petitioner is directed to submit a
representation to respondents afresh elaborating all the necessary events and
respondents would be duty bound to consider the representation of petitioner,
in the light of judgments of Dev Dutt (supra) and Sukhdev Singh (supra) as
well as the findings given by this Court above. After appropriate decision over
the representation being taken by the respondents, if petitioner is found eligible
otherwise and in all respects, then the review DPC may be convenéd for
consideration of case of petitioner for promotion retrospectively, in accordance
with law. The whole exercise be completed within four months from the date
of receipt of certified copy of this order. ‘

18.  Petitionis aflowed'accordingly.
| - Petition-allowed.

LL.R. [2016] M.P.,-1984
ELECTION PETITION
- Before Mr. Justice S.K. Palo
E.P. No. 14/2014 (Gwalior) decided on 22 June, 2015

PEEYUSH SHARMA _ ...Petitioner
Vs. - )
VASHODHRA RAJE SCINDHIA . ..:Respondent

A. Representation of the People Act (43 of 1951), Sections
109 & 110 - Election - Non-prosecution or abandonment is not a
withdrawal - Withdrawal is positive or voluntary act - Non-prosecution
or abandonment might have caused due to negligence, indifference,
inaction or even incapacity or inability to .prosecute But it cannot be
equated to that of w1thdrawal . o (Para4)

# e alfafaferea Ffefa% (1951 ®71 43), T 109 T 110 —
fara — W &1 ARTAINT 9 ST AAUET YR 9, 8] e A
TE € — AU | GERIS AYAT Whee g @ — ane @ Al
T fpar W= SeEr SueT IR S99, Serdi=ar, sifdsaar ateEr -
TEl 9% fo afgiey %9 3§ sesar JoE] SYEa $ SR SIkd 8
HHdT § — U¥g 59 999 Al 9 % aREw 98w @ e
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B. Civil Procedure Code (5 of 1908), Order 9 Rule 8 and
Representation of the People Act (43 of 1951), Section 87 - If there is
no provision in the Act to the contrary, provisions of C.P.C. 1908 would
apply - Election petition dismissed in default. (Para5),

& Ryfda gfar @iRer (1908 ®7 5), IR 9 I 8 vT aiw
Flafaferes st (1951 @7 43), grer 87 — afy s ¥ os gfose
Syge €Y @, we R 1soa$mﬁaﬂgﬁﬁ—ﬁafaﬁuﬁm
=fimd 3§ R )

C'ases refefred:
AIR 1970 Allahabad-1, 1976 } SCR 255 AIR 1984 SC 135

None for the petmoner
VK Bhardwaj w1th Sanjay Dwzvedz for the respondent,

5

, (Supplzed Paragraph numbers)
- * ORDER .

S.K. Pavro, J. :- On 15.6.2015, the counsel for the petitioner has
pleaded no instruction on-behalf of the petitioner. None appears for the

petitioner today, which reflects the pcntloner s intend not to further prosecute
the petition. :

2. Keeping in mind the provision of Section 109 &.110 of the
Representation of People Act, 1951 , non-prosecution of election petition or
default of appearance by petltmner is exammed

3. Whether the default of appearance or non prosecution can be treated
as on par with withdrawal or abandonment ? - :

4. "There is clear provision in the said Act, 1951. In the opinion of this
Court, non-prosecution or abandonment is certainly not withdrawal.
Withdrawal is positive or voluntarily act while nen-prosecution or abandonment.
- may-not necessarily be an act of volition. Non- prosecution or abatement
(sic:abandonment) might have caused due to negligence, indifference, inaction
or even in-capacity or inability to prosecute. But, it cannot be equated to that
of withdrawal. Legislature has incorporated or envisaged different steps in
case of withdrawal. But in case of non-prosecution or abandonment, if the
electlon petitioner does not appear before the Court, the statute has not
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provided any prescribed procedure. This Court has hesitation to lay down
different procedure, then what has been provided in the statute. Nor the
provision of the Representation of People Act, 1951 can be enlarged or
extended by analogy. .

5. Section 87 of the Act, 1951 provides that if there is no provision in the
Act to the contrary, provisions of Civil Procedure Code 1908 would apply,
which include Order 9 Rule 8 Code of Civil Procedure under which the election
petition is liable to be dismissed, ifthe petitioner does not appear to prosecute
the petition. As there is no provision, in the Act, 1951 as regard when the
petitioner choses to commit default either in appearance or in prosecuting the
petition, certainly, the provision of Code of Civil Procedure, 1908 would apply,
as is provided under Section 87 of the Act, 1951. Therefore, in absence of
any express provision, Order 9 Rule 8 of the Code of Civil Procedure will
apply. This view is fortified by the judgments rendered in Sunderlal Mannalal
Vs. Nandramdas Dwarkadas (AIR 1958 260), Full Bench of the Allahabad
High Court in Duryodhan Vs. Sitaram (AIR 1970 Allahabad -1), Rajendra
Kumari Bajpai Vs. Ram Adhar Yadav (1976 1 SCR 255) and Full Bench
decision of “Dr. P. Nalla Thampy Thera Vs. B.L. Shanker and others (AIR
1984 SC 135). Itis not necessary for this Court to express any opinion as to
whether the omission to do so by the petitioner is deliberate or inadvertant,
but the fact remains that the petitioner has failed to appear and has committed
default of appearance or there is non prosecution of the election petition.

6. . Inview of the above discussion, and looking to the ratio of the
decisions mentioned above, the present election petition is hereby dismissed
in default.

7. No order as to costs.

Petition dismissed.

LL.R. [2016] M.P., 1986
ELECTION PETITION
Before Mr. Justice Alok Verma
E.P. No. 15/2014 (Indore) order passed on 2 February, 2016

ANTAR SINGH DARBAR : ‘ . ...Petitioner
Vs. \
SHRIKAILASH VIJAYVARGIYA & ors. ...Respondents

Yy
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A. Evidence Act (1 of 1872), Sections 35, 63, 65 & 76 and
Bankers' Books Evidence Act (18 of 1891) - Certified copies whether given
under Section 76 of Evidence Act or under the provisions of Right to
Information Act can only be admitted in evidence without examining the
author of the documents and without comparing them with the original -
For rest of the documents which are not public documents the original
should be called before Court and the persons in whose possession such
documents are kept should be called for evidence. (Paras 7 & 15)

@ e JEfgT (1872 @7 1), HINIY 35, 63, 65 T 76 Vq
d@ore F8T 91T FEfaT (1891 #1 18) — @A Wied AfRTIT DY =T 76
@ JdAwia se@E gaa & aftrer afafw @ sudal @ oFwia ggw
garfirg ufaf € cwnel @ dwe &1 e 5 far v qw viay
? from 52 faer wsw 9 oS 9 o godt @ — ¥ swESl 2, i
e Ry af T, 9e) qd wfudt s |grey 3 9Hd gar |t
aif¥g qen @fm, free sty 4 99 TwRa @ ¥, I8 Wi ey
AT ST ey )

B. Right to Information Act (22 of 2005), Section 2(J) -
Defirition - "Right to information" means the right to information
acccssible under this Act, which is held by or under the control of any

- public authority - Purpose of Right to Information Act is to provide
information which are kept in form of document or otherwise by any
Public Authority - This prov1s1on does not override the provisions of
Evidence Act. (Paras 12 & 13)

& qaarafreﬂ%aﬂ?@ﬁﬁw(zaaswzz) grer 2(@) — gfeamar
— AT & iR &7 aif 3w et 9 siaefa wew A gme @
FRR ¥ 2 9 el ae TR g aRa @ s sue a9 aEfm
g — qam o1 IR st & e 39 IFeR S UK S @
fosdl ale W e & Y ey @ 69 3 J9Er 9T W g8 @
— u7 oudy, Uy Aftfm & Sudat @ afmrdt 9d star @)

C. Representation of the People Act (43 of 1951), Sections 99
& 123 - Issuance of notice to Chief Minister - Bribery - When the act
alleged against Chief Minister falls within the definition of sub clause (b)
of clause (A) of sub Section 1 of Section 123 of the Representation of the
People Act then notice be issued - No harm in'issuing the notice to Chief
Minister who may cross examine the witnesses produced by the petitioner
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who spoke against him in this petition - Notice be issued under Section 99
of the Representatlon of the People Act on payment of necessary process
fee as per law. (Paras 18 to 21)

T &l glafAfeea T (1951 &7 43), GNI¢ 99 T 123 —
gma?aﬁaﬁ%wmﬁﬁmrw RegaaVt — w9 gl @ faeg
FHHRE g e giafiltea sl $ arr 123 @ sTEN 1 @ @' ()
@ 94 s (@) 9 wRarm & Ry ¥ amar @ aw A" 9 frar e wwar
2 — gegdl o Aifew i o F B Ty o @ 9o 98 A @ A @
TR 99 Wifddl &1 gfiadlaer &Y wear @ o wifaer F 9w fawg
wo frar @ — R saR e aRfie gow &1 e 5 e 9
i vl st o) axr 99 @ siwfa e ol 5 Wi |

Cases referred:

(1981) 1 SCC 560, 2015 (II) MPWN 31, E.P. No. 23/2014 decided
on 20.10.2015.

R.S. Chhabra and Vibhor Khandelwal, for the petitioner.
S. Bhargav with Vivek Patwa, for the respondent.

(Supplied: Paragraph numbers)
ORDER

ALOK VERMA, J. :- This order shall govern disposal of L. A. No.
9282/2015 and the objection raised by the counsel for the respondent against
issuance of notice under Section 99 of Representation of the People Act,
1951 (hereinafter referred to as “R P. Act, 1951 in short) to Shri Shivraj
Singh Chouhan. - 3

2. I.A. No.9282/2015 has been filed under Section 151 of Civil
Procedure Code read with section 35 of Indian Evidence Act.

3. According to the petitioner, this court vide order dated 11.09.2015
allowed the application (I.A. No.6303/2015) filed by the petitioner under
Order 7 Rule 14(3) read with Section 151 C.P.C. whereby the documents
annexed with the application were allowed to be taken on record. Thereafter,
on 23.11.2015, the court allowed another application (I.A. No.7510/2015)
filed under Order 7 Rule 14 read with Section 151 C.P.C. whereby the
additional do cuments annexed with the application were permitted to be taken
on record. Copies of the documents which were taken on record were given
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to the petitioner under the provisions of Right to Information Act, 2005, and -
thus, such documents being certified copies of their respective original
documents need not be compared with the original documents and also
examination of their authors is not necessary. The aforesaid documents are
permissible under Section 35 of Indian Evidence Act. Accordingly, it is prayed
that the documents produced by the petitioner may be allowed to be marked
as exhibits in this election petition treating the same as admissible in the
evidence. The application is supported by an affidavit.

4. Counsel for the respondent opposed the application on the ground
that if such documents are permitted to be admitted in the evidence, this would
be against the provisions of Indian Evidence Act.

5. Counsel for the petitioner relied upon a judgment of Hon'ble Apex
Court in case of “Harpal Singh and another Vs. State of Himachal Pradesh
reported at (1981) 1 SCC 5607 in which the age of the prosecutrix was to be
decided by the court. In this case, entries in the birth register, even in the
absence of officers/chowkidar who recorded them, held admissible under
Section 35 of Indian Evidence Act, as they were made by the concerning
officers in discharge of their official duties. On this point, he also relied upon
a judgment passed by Co-ordinate Bench of this court in case of “Narayan
Singh Vs. Kallaram @ Kalluram Kushwaha & others reported at 2015
(1) M.P.W.N. 31” in which it was held that the certified copies of documents
obtained from Right to Information Act can be admitted as secondary evidence
and needs not to compare the same from original.

6. The Co-ordinate Bench of this court in case of Narayan Singh (supra)
referred to Section 65 Clause-(e) & (f) of Indian Evidence At (sic:Act) and
held that if copies are obtained under Right to Information Act then such
copies are admissible.

7. To see whether all the copies of documents which are obtained under
Right to Information Act is admissible without examining the author of such
documents and without comparing them with the original, the relevant provisions
of Indian Evidence Act may be referred to here. In this regard, counsel for the
petitioner has quoted Section 35 of Indian Evidence Act which may read as
under :- |

“35. Relevancy of elitry in public [record or an electronic
record| made in performance of duty. - An entry in any
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public or other official book, register or {record or an
elctronic record], stating a fact inissue or relevant fact,
and made by a public servant in the discharge of his official
duty, or by any other person in performance of a duty
specially enjoined by the law of the country in which such
book, register, or [recard or an electronic record] is kept,
is itself a relevant fact.”

8. It is apparent that this section pr0v1des the relevancy of factsasa part
of Chapter-2 of the Indian Evidence Act. However, it does not say that every
document whether it is a public document or a private document can be
admissible in evidence, if copy of this document is given under the provisions
of any Act or any other law in force in India under Clause-(f) of section 65 of
Indian Evidence Act.

9. Section 63 describes the secondary evidence, which is reproduced -
below:- -

“63. Secondary evidence, - Secondary evidence means
and includes -

(1) Certified copies given under the provisions
hereinafter contained;

(2) Copies made from the original by mechanical’
processes which in themselves insure the accuracy
of the copy, and copies compared with such copies;

(3) Copies made from or compared with the original;

(4) Counterparts of documents as against the parties
who did not execute them;

(5) Oral accounts of the contents of a document given
by some person who has himself seen it.”

10.  Otherrelevant provisions quoted by Co-ordinate Bench of this court
in case of Narayan Singh (supra) is section 65 clause-(¢) & (f) which may
also be reproduced below :-

_ “65. Cases in which secondary evidence relating
to documents may be given. - Secondary evidence may
be given of the existence, condition, or contents of a
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document in the following cases:-

(e) when the original is a public document within the
meanmg of section 74;

(f) when the original is a document of which a certified
copy is permitted by this Act, or by any otherlaw in force
in [India] to be given in evidence;” ‘

In case (e) or (f), a certified copy of the document, but
no other kind of secondary evidence, is admissible.”

11. It may be seen that in clause-(f) of section 65 of Indian Evidence Act,
the copies should be given to the petitioner to be given in evidence before any
court. The Banker's Books Evidence Act, 1891 comes under this category.
This clause does not provide that any other document copy of which is not
given under any Act or law in force in India which are not provided to the
petitioner for giving it an evidence.

12.  'Right of information’ as defined in the Right to Information Act, 2005
means the right to information accessible under this Act which is held by or
under the control of any public authority and includes. (section 2 (j)).

13.  Thus, purpose of Right to Information Act is to provide information
which are kept in form of document or otherwise by any public authority. This
provision does not override the provisions of Evidence Act.

14.  Copies of public documents are provided under Section 76 of Indian
Evidence Act, whlch may read as under :-

w76, Certlfied copies of publlc documents. - Every public
officer having the custody of a public document, which
any person has a right to inspect, shall give that person
on demand a copy of it on payment of the legal fees
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therefore, together with a certificate written at the foot
of such copy that it is a true copy of such document or
part thereof, as the case may be, and such certificate
shall be dated and subscribed by such officer with his
name and his official title, and shall be sealed, whenever
“such officer is authorized by law to make use of a seal;
and such copies so certified shall be called certified
copies.”

15.  Taking these provisions of Indian Evidence Act into consideration, it

is apparent that certified copies whether given under section 76 of Indian

Evidence Act or under the provisions of Right to Information Act can only be
admitted in evidence without examining the author of the documents and without
comparing them with the original. For rest of the documeénts which are not
public document, the original should be called before the court and the persons
in whose possession such documents are kept, should be called for evidence.
So far as the principles laid down in case of Narayan Singh (supra), the
question before the Co-ordinate Bench of this court was whether a copy
obtained under Right to Information Act should be admitted for evidence. In
that case, document was a public document. It was a map of the house and
building construction permission from the Nagar Nigam. This document falls
under the category of the public document, and therefore, the principles laid
down in case of Narayan Singh (supra) cannot be applied on all the documents
in derogation of provisions of Indian Evidence Act.

16.  Accordingly, this application is disposed of with thé observation that
all the documents which are taken on record by the earlier order of this court
referred to above shall be admitted and proved in evidence depending upon
their nature whether they are public documents or private documents under
the relevant provisions of Evidence Act.

17.  This brought us to the objections raised by the counsel for the
respondent against issuance of notice to Shri Shivraj Singh Chouhan the then
. Chief Minister and leader of Bhartiya Janta Party in the year 2013 when the

Vidhan Sabha election took place. The main objection appears to be that the

examination of petitioner's witness is still in progress and there is nothing in
.evidence so far recorded which would justify the naming of any person under
Section 99 of R.P. Act, 1951.

+
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18.  This apart, witnesses of respondent are yet to be examined. Thus, at
this stage, issuance of notice under Section 99 of R.P. Act is not called for,
and therefore, it is prayed that the issnance of notice may be postponed till
recording of evidence.

19.  Counsel for the petitioner, however, submits that there are specific
allegations against Shri Shivraj Singh Chouhan who gave a speech in a public
meeting in which the respondent- Kailash Vijaywargiya was also present on
the stage alongwith Shri Shivraj Singh Chouhan, and therefore, he has likely
to be named under section 99 of the Act, and therefore, notice should be
given at this stage so that he may have an opportunlty to cross-examine the
witnesses produced by the petitioner. .

20.  The question whether the notice isto be issued under section 99 of
R.P. Act after conclusion of trial or during the trial was decided by this court
in E.P. No.23/2014 vide order dated 20.10.2015. In this order after referring
to various judgments of Hon'ble Apex Court, it was held that notices are to
be issued during the trial and not at the conclusion of the trial, and therefore,
ifat all, the notice is to be issued to Shri Shivraj Singh Chouhan, it has to be
issued at this stage so that the proceedings are concluded simultaneously.

21.  The petitioner pleaded following allegations against Shri Shivraj Singh
Chouhan in Para-27 of petition. The relevant portlon of his pleadings may
read as under :-

-27. That, the Chief Minister of the State Shri Shivraj
Singh Chouhan had addressed a public meeting on
20.11.2013 between 12.00 noon to 3.00 p.m. in
Padmashree Shankar Laxman Stadium, Mhow.
Thousands of persons.were present in such public
meeting. During his speech in such public meeting, the
Chief Minister had declared that a Metro train would be
provided from Mhow to Indore. He further made a
declaration that the poor persons would be provided
'patta’ of the land and thereby they would be made
Bhumi-swamis. The aforesaid acts amount to an offer or
promise by the Chief Minister to the electors of the
Constituency for inducing them to vote for the Bhartiya
Janta Party candidate i.e. respondent No.l in the
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elections. The respondent no.l was also present on the
stage alongwith the Chief Minister in such public
meeting. The respondent no.1 was thus a consenting party
to the offer or promise or inducement made by the Chief
Minister of the State to the voters of the Constituency
for inducing them to vote for him. Such offer or promise
made by the Chief Minister with the consent of the
respondent no.1 amounts fo committing corrupt practice
as defined under Section 123 of the Act, therefore, the
election of the respondent no.1 deserves to be set aside
on this ground also.

22.  Counsel for the petitioner submits that sub-section 1 of section 123 of
R.P. Act, 1951 describes bribery. The act alleged against Shri Shivraj Singh
Chouhan falls within the definition of sub-clause (b) of clause (A) of sub-
section I of Section 123 of R.P. Act. The relevant sub-section 1 of section
123 of R.P. Act, 1951 may read as under :- '

(1) “Bribery”, that is to say, -

(A) any gift, offer or promise by a candidate or his
agent or by any other person with the consent of
a candidate or his election agent of any
gratification, to any person whomsoever, with the
object, directly or indirectly of inducing -

(a) a person to stand or not to stand as, or [to
withdraw or not to withdraw] from being a
candidate at an election, or

() an elector to vote or refrain from voting
at an election, or as a reward to -

(i) a person for having so stood or not
stood, or for [having withdrawn or
not having withdrawn] his
candidature; or

(ii) an elector for having voted or
refrained from voting;
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(B): the receipt of, or agreement to receive, any
_gratification, whether as a motive or a reward -

(a) by a person for standing or not standing
as, or for [withdrawing or not withdrawing]
from being, a candidate; or

(b) by any person whomsoever for himself or
any other person for voting or refraining
from voting, or inducing or attempting to
induce any elector to vote or refrain from
voting, or any candidate [to withdraw or
not to withdraw] his candidature.

23.  Whether the act alleged in the petition falls within the purview of above
provisions of Act needs not be decided and it may be decided at the end of
the trial. If at this stage, any inference is given, this may affect decision of this
court on merit, and therefore, presently, there appears to be no harm in issuing
the notice to Shri Shivraj Singh Chouhan, who may cross-exaniine the witnesses
produced by the petitioner who spoke against him in this petition. In this view
of the matter, the objections raised by the counsel for the respondent are
rejected. It is directed that the notice under section 99 of R.P. Act be issued
on payment of necessary process fee as per law and supply copy of relevant
portion of the petition by the petitioner to Shri Shivraj Smgh Chouhan by
Hamdast as well as by regular mode.

Order accordingly.

LL.R. [2016] M.P., 1995
ELECTION PETITION
Before Mr. Justice C.V. Sirpurkar
- -E.P.No. 4/2014 (Jabalpur) order passed on 18 February, 2016

VIVEK TIWARI (Dr.) ...Petitioner
Vs.
SHRIDIVYARAJ SINGH . ...Respondent

A. Election Petition - Proper Parties - No other person can
be allowed to be impleaded as a respondent howsoever desirable it
may be - Even if there are specific and direct allegations against the
officers/officials of the Election Commission, they cannot be allowed
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.to be impleaded as respondents on the plea that otherwise they would
not have any opportunity to explain their position and would thus be
condemned unheard. (Para 13)

7. e arfasr — sfera gerereror — fodt ot o =fya @,
a8 9% fear A aiea B, gweff 3§ 9k W yEer T Wi @@
Fgafa &€ <&t w1 wwd § - wel ww 5, Prafag amaiv @
et / FHanem @ freg fafifie @ gag sfrmes e w o 9
gegeff @ w9 & THeR I W Y TU ARETE B AR TN ATART T
& o wodl 5 g I v Refy we #x 2g I@wr uTw e
BT U9 g9 UBR W g @ e <) sEwr faar wme

B. Election Petition - Amendment - There is complete
prohibition against any amendment being allowed which may have the-
-effect of introducing any material fact not already pleaded. (Para 24)

@ [Ty wfEer - weiaT - fesf A 49 wetew Bt aeEiy
R o w ol afrder @, Rred garaaw, fal 99 aRas aea w1
RRATIT gl & Rrwer afere ved @ frm @ o

‘Cases referred:

AIR 1982 SC 983, 1991 Supp. (2) SCC 624, AIR 1984 SC 135,
AIR 2002 SC 1041, AIR 1991 SC 1557, AIR 1995 SC 2284.

R.P. Agrawal with Anuj Agrawal, for the petitioner,
Anuvad Shrivastava, for the respondent No. 1.
Siddharth Seth, for the respondent Nos. 2, 3 & 4.

JUDGMENT

. C.V. SIRPURKAR, J. :- This is an application filed on behalf of
respondent No.2 Election Commission of India, respondent No.3 State
Election Commission and respondent No.4 Smt.Vimlesh Singh, Returning
Officer of 68, Sirmour Vidhan Sabha Constituency for striking off their names
from the array of respondents on the ground that they cannot be impleaded as
respondents in an election petition.

2. Placing reliance upon the judgments rendered by Supreme Court in
the case of Jyoti Basu and others vs. Debi Ghosal and others, AIR 1982
SC 983 and B. Sundara Rami Reddy vs. Election Commission of India
and others, 1991 Supp. (2) SCC 624, learned counsel for the respondent

L1



LL.R.[2016]M.P. Vivek Tiwari (Dr.) Vs. Shri Divyaraj Singh 1997

nos. 2, 3 & 4 have submitted that right to elect, to be elected or to dispute
election, are neither fundamental rights nor common law rights but are statutory
rights, confined to the provisions of the Representation of People Act, 1951,
(hercinafter referred to in this order as “the Act™) and the Rules made
thereunder. Only candidates, expressty mentioned in sections 82 and 86 (4)
of the Act, can be joined as respondents by the election petitioner and no one
else can be so joined. Therefore, it has been prayed that the names of
Respondent Nos.2, 3 & 4 be struck off as respondents from this election
petition. It has further been submitted the réspondent nos. 2, 3 and 4 shall be
duty bound to produce documents, appear as witnesses or otherwise assist
the Court in disposal of this election petition.

3. The petitioner has opposed the application by filing a written reply on
the ground that the cases of Jyoti Basu (supra) and B. Sundara Rami Reddy
(supra) are distinguishable on facts as in neither of aforementioned cases,
allegations of bias and extending unfair advantage by the Election Commission
to the elected candidate were made. In this case, the respondent Nos.2,3 &
4 have been impleaded because the petitioner has made specific allegations
against them. There have been allegations with regard to changing electronic
voting machines in five polling booths. In three of them, a total of 5,288 votes
were already cast. It is not clear whether those votes were counted or not.
There are also allegations that the information required to be supplied to the
polling agents to the election petitioner in Form No.17-C was furnished in
plain papers. Some of the entries made thereunder were blank or incorrect.
The original of those forms available on record of the Returning Officer differ
from those supplied to the election petitioner which indicates that they were
filled-up latter to rectify the defects in the record. -

4, It has further been contended on behalf of the petitioner that if the
names of respondent Nos.2, 3 & 4 are struck off from the array of respondents
in this election petition, aforesaid discrepancies and irregularities committed
by the officers/officials of the election commission in general and respondent
no.4 in particular, would not have an opportunity of explaining these
discrepancies. The cardinal principle of jurisprudence is that no one should
be condemned unheard. Thus, respondent Nos.2, 3 & 4, against whom the
allegations have been made, are necessary parties or at léast proper parties.
Therefore it has been prayed that I.A.N0.49/2016 be dismissed.

5. On due consideration of the rival contentions, perusal of record of the -
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case and appraisal of the law applicable, this Court is of the view that
I.A.No.49/2016 must be allowed for the reasons hereinafter stated:

6. This election petition has been filed on the grounds of non-compliance
with Rules 49-S and 49-T of the Conduct of Election Rules, 1961. It has
been contended that the officers/officials of the Election Commission colluded
with respondent No.1, the successful candidate, in order to extend unfair
advantage to him over the petitioner. This has materially affected the result of
the election insofar as it concerns the respondent No.1.

7. It has been held by a three judge bench of the Supreme-Court inthe
case of Dr. P. Nalla Thampy Thera vs. B.L. Shanker and others, AIR
1984 SC 135 that:

"8. This Court has consistently taken the view that elections and election
disputes are a-matter of special nature and that though the right to
franchise and right fo office are involved in an election dispute, it is not
* a lis at common law nor an action in equity. As early as 1952 when the
first election under the Constitution took place, a Constitution Bench of
this Court in N P. Ponnuswami v. Returning Officer, Namakkal
Constituency, 1952 SCR 218 : (AIR 1952 SC 64), observed (para 18):

"The right to vote or stand as a candidate for election is not a civil right
but is-a creature of statute or special law and must be subject to the
limitations imposed by it."

While dealing with an appeal in an election dispute arising out of the
first series of elections under the Constitution, Mahajan, C. J,, speaking
for a Constitution Bench of this Court stated in Jagan Nath v. Jaswant
Singh, 1954 SCR 892 at p. 895: (AIR 1954 SC 210 at p. 212):

"The general rule is well settled that the statutory requirements of election
law must be strictly observed and that an election contest is not an action
at law or a suit in equity but is a purely statutory proceeding unknown to
the common law and the Court possesses no common law power. It is
also well settled that it is a sound principle of natural justice that the
success of a candidate who has won at an election should not be lightly
interfered with and any petition seeking such mterference must str:ctly
conform to the requirements of the law.

In Charan Lal Sahu v. NandkishoreBhatt, (1974) 1 SCR 294 at p. 296:
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(AIR 1973 SC 2464 at P. 2466) this Court observed:

"The right conferred being a statutory right, the terms of that statute -
had to be complied with. There is no question of any common law right
to challenge an election. Any discretion to condone the delay in
presentation of the petition or to absolve the petitioner from payment of
security for costs can only be provided under the statute governing
election disputes. If no discretion is conferred in respect of any of these
matters, none can be exercised under any general law or on any principle
of equity. This Court has held that the right to vote or stand as a candidate
for election is not a civil right but is a creature of statute or special law
and must be subject to the limitations imposed by it."

In N. P. Ponnuswami's case it was pointed out that strictly speaking it is
the sole right of the Legislature to examine and determine all matters
relating to the election of its own members and if the legislature takes it
out of its own' hands and vests, in a special tribunal an entirely new and
unknown jurisdiction, that special jurisdiction should be exercised in

- accordance with the law which creates it. In Jyoti Basu v.-Debi Ghosal,
(1982) 3 SCR 318 at pp. 326-327: (AIR 1982 SC 983 at p. 986) this
Court said.

"4 right to elect, fundamental though it is to democracy, is, anomalously
enough, neither a fundamental right nor a Common Law right It is pure
and simple, a statutory right So is the right to be elected So is the right
to dispute an election. Outside of statute, there is no right to elect, no
right to be elected and no right to dispute an election. Statutory creations
they are, and therefore, subject to statutory limitation. An election petition
is not an action at Common Law, nor in equity. It is a statutory proceeding
to which neither the common law nor the principles of equity apply but
only those rules which the statute makes and applies. It is a special
jurisdiction, and a special jurisdiction has always to be exercised in
accordance with the statute creating it. Concepts familiar to Common
Law and Equity must remain strangers to Election Law unless statutorily
embodied. A Court has no right to resort to them on considerations of
alleged policy because policy in such matters, as those, relating to the
trial of election disputes, is what the statute lays down. In the trial of
election disputes, Court is put in a straight-jacket. Thus the entire election
process commencing from the issuance of the notification calling upon a
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constituency to elect a member or members right up to the final resolution
of the dispute if any, concerning the election is regulated by the
Representation of the People Act, 1951, different stages of the process
being dealt with by djfferent provisions of the Act.”

That view has been endorsed in Arun Kumar Bose v. Mohd. Furkan Ansari,
CA. 2618/83 decided on September 28, 1983: (reported in AIR 1983 SC
1311), where two of us were parties to the decision.

9. The legal posit"ion is, therefore, well settled that election disputes
are strictly statutory proceedings.

8. Thus, it is settled position of law that the Representation of People ~

Act, 1951 is a complete code and election disputes are strictly statutory
proceedings which are to be regulated by the Representation of People Act,
1951. It has further been held in the case of Jyoti Basu (supra) that right to
elect, to be elected or to dispute election are neither fundamental rights nor
common law rights but are confined to the provisions of Representation of
People Act and the Rules made thereunder.

9. The persons who may be joined as respondents in an election petition
are governed exclusively by sections 82 and 86(4) of the Act. Aforesaid
provisions are reproduced herein below for ready reference:

82.  Parties of the petition.-A petitioner shall join as respondents to
his petition-

(@) where the petitioner, in addition to claiming declaration that the
election of all or any of the returned candidates is void, claims a Jurther
declaration that he himself or any other candidate has been duly elected,
all the contesting candidates other than the petitioner, and where no such
further declaration is claimed, all the returned candidates; and

(b)  any other candidate against whom allegations of any corrupt
practice are made in the petition.

86. (4) Any candidate not already a respondent shall, upon application
- made by him to the High Court within fourteen days from the date of
commencement of the_trial and subject to any order as to security for
costs which may be made by the High Court, be entitled to be joined as a
respondent. '

¥



LL.R.J2016]M.P. Vivek Tiwari (Dr.) Vs. Shri Divyaraj Singh 2001

Explanation.-For the purposes of this sub-section and of Section
97, the trial of a petition shall be deemed to commence on the date fixed
~ for the respondents to appear before the High Court and answer the
claim or claims made in the petition.

10.  Inthis regard, the Supreme Court has held in the case of Jyoti Basu
(supra) as hereunder:

...... There is no other provision dealing with the question as to who
may be joined as respondents. It is significant that while cl. (b) of S. 82 obliges
the petitioner to join as a respondent any candidate against whom allegations
of any corrupt practice are made in the petition, it does not oblige the petitioner
to join as a respondent any other person against whom allegations of any
corrupt practice are made. It is equally significant that while any candidate -

- not already a respondent may seek and, if he so seeks, is entitled to be
joined as a respondent under S. 86 (4), any other person cannot, under that
provision seek to be joined as a respondent, even if, allegations of any corrupt
practice are made against him. It is clear that the contest of the election petition
is designed to be confined to the candidates at the election. All others are
excluded. The ring is closed to all except the petitioner and the candidates at
the election. If such is the design of the statute, how can the notion of ‘proper
parties' enter the picture at all? We think that the concept of 'proper parties' is
and must remain alien to an election dispute under the Representation of the
People Act, 1951. Only those may be joined as respondents to an election
petition who are mentioned in S. 82 and S. 86 (4) and no others. However,
desirable it may appear to be, none else shall be joined as respondents.

10.  Itis said, the Civil Procedure Code applies to the trial of election
petitions and so proper parties whose presence may be necessary in order to
enable the Court 'effectually and completely to adjudicate upon and settle all
questions involved' may be joined as respondents to the petitions. The question
is not whether the Civil Procedure Code applies because it undoubtedly does,
but only 'as far as may be and subject to the provisions of the Representation
of the People Act, 1951 and the rules made thereunder. Section 87 (1)
expressly says so. The question is whether the provisions of the Civil
Procedure Code can be invoked to permit that which the Representation of
the People Act does not.

..... ....."That is why Public Policy and legislative wisdom both seem to point
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to an interpretation of the provisions of the Representation of the People Act
which does not permit the joining, as parties, of persons other than those
mentioned in Sections 82 and 86 (4). That is why Public Policy and legislative
wisdom both seem to point to an interpretation of the provisions of the
Representation of the People Act which does niot permit the joining, as parties,

_of persons other than those mentioned in Sections 82 and 86 (4). It is not as
if a person guilty of a corrupt practice can get away with it. Where at the
concluding stage of the trial of an election petition, after evidence has been
given, the Court finds that there is sufficient material to hold a person guilty of -
a corrupt practice, the Court may then issue a notice to him to show cause
under Section 99 and proceed with further action. In our view the legislative
provision contained in Sec. 99 which enables the Court, towards the end of
the trial of an election petition, to issue a notice to a person not a party to the
proceeding to show cause why he should not be 'named' is sufficient clarification
of the legislative intent that such person may not be permitted to be joined as
a party to the election petition."

.......... . "If a person who is not a candidate but against whom allegations of
any corrupt practice are made is joined as a party to the petition then, by
virtue of his position as a party, he would alsc be entitled to 'recriminate’
under Sec. 97. Surely such a construction of the statute would throw the
doors of an election petition wide open and convert the petition into a 'free for
all' fight. A necessary consequence would be an unending, disorderly election
dispute with no hope of achieving the goal contemplated by Sec. 96 (6) of the
Act that the trial of the election petition should be concluded in six months. Jt
is just as well to remember that 'corrupt practice' as at present, defined by
Sec. 123 of the Act is not confined to the giving of a bribe but extends to the
taking of a bribe too and, therefore, the number of persons who may be alleged
to be guilty of a corrupt practice may indeed be very large, with the
consequence that all of them may possibly be joined as respondents.

13. In view of the foregoing discussion we are of the opinion that no one may
be joined as a party to an election petition otherwise than as provided by

Sections 82 and 86 (4) of the Act. It follows that a person who is not a

candidate may not be joined as a respondent to the election petition."

(Emphasis supplied)

11.  Learned Senior Counsel for the petitioner has contended that this case
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has not been filed alleging corrupt practice against any candidate but has been
filed on the.ground of non-compliance by officers/officials of Election
Commission in collusion with respondent no.1 in order to extend unfair electoral
benefit to him. Therefore, the law as laid down in the case of Jyoti Basu
(supra) would not be applicable to the present case. However, in the case of
B. Sundara Rami Reddy (supra) the orders of Election Commission were
challenged in the election petition; therefore, it was argued in that case that
the Election Commission, even if not anecessary party, was a proper party. It
was further urged in that case that Code of Civil Procedure, 1908, is applicable
to trial of an election petition; as such the concept of proper party is applicable
but aforesaid argument was rejected by the Supreme Court and it was held
that: '

"Since Section 82 designates the persons who are to be joined as
" respondents to the petition, provisions of the Civil Procedure Code, 1908
relating to the joinder of parties stands excluded Under the Code even.if
a party is not necessary party, he is required to be joined as a party to a
suit or proceedings if such person is a proper party, but the Representation
of the People Act, 1951 does not provide for joinder of a proper party to
an election petition. The concept of joining a proper party to an election
petition is ruled out by the provisions of the Act- The concept of joinder

of a proper party to a suit or proceeding underlying Order I of the Civil

Procedure Code cannot be imported to the trial of election petition, in
view of the express provisions of Sections 82 and 87 of the Act. The Act
is a self-contained Code which does not contemplate joinder of a person
or authority fo an elecnon petztzon on the ground of proper party."”

12. It may further be noted that in the case of Michael B. Fernandes Vs.
C.K. Jaffar Sharief and others, ALR. 2002 S.C. 1041, the allegations made
“were in relation to the use of voting electoral machines, under section 61-A of the
Act. The gravamen of the allegations in the election petition were that the Returning
. Officer as well as the Chief Electoral Officer had not complied with several
provisions of Conduct of Election Rules and respondent Nos. 7 & 8 had not
acted in accordance with the guidelines issued by the Election Commission of
India. Thus, the grounds were similar to those, taken in the present elecnon petition.
A three judge bench of Supreme Court held that:

......... "the Court took the view that the public policy and legislative wisdom
both seem to point to an interpretation of the provisions of the Representation
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of the People Act which does not permit the joining, as parties, of persons
other than those mentioned in Sections 82 and 86(4).The Court also in
paragraph (12) considered the consequences if persons other than those
mentioned in S. 82 are permitted to be added as parties and held that the
necessary consequences would be an unending, disorderly election dispute
with no hope of achieving the goal contemplated by S. 86(6) of the Act. In the
aforesaid premises, we reiterate the views taken by this Court in Jyoti Basu's
case and reaffirmed in the latter case in B. Sundara Rami Reddy and we see
no infirmity with the impugned judgment, requiring our interference under Art.
136 of the Constitution. This appeal accordingly fails and is dismissed.”

13.  Onthe basis of aforesaid authoritative pronouncements of the Supreme
Court, it is clear that the Representation of People Act, 1951 is a complete
Code. Only a candidate who falls in any of the categories enumerated under
section 82 or 86(4) of the Act, can be impleaded as respondents in an election
petition and none else. The concept of proper party is alien to the proceedings
under Representation of People Act, 1951. Thus, no other person can be
allowed to be impleaded as a respondent howsoever desirable it may be.
Even ifthere are specific and direct allegations against the officers/officials of
the Election Commission of India, they cannot be allowed to be impleaded as
respondents on the plea that otherwise they would not have any opportunity
to explain their position and would thus be condemned unheard.

14.  Inaforesaid view of the matter, 1. A.N0.49/2016 deserves to be and
is accordingly allowed. The petitioner is directed to strike off the names of
respondent Nos.2, 3 & 4 from the array of respondents in the election petition
within two weeks.

LA. No. 14259 of 2015

15.  This application has been filed on behalf of the election petitioner under
Order 6 Rule 17 of the Code of Criminal Procedure for incorporating certain
amendments in the election petition.

16.  Ithasbeen submitted that by virtue of order dated 13.10.2015 passed
by Court, the petitioner could inspect the documents filed in sealed cover by
the Returning Officer of the concerned constituency, 0on27.10.2015. On
inspection, particulars of certain deficiencies and irregularities having a bearing
on the result of the election, were noted by the petitioner; therefore, the
petitioner proposes to incorporate pleadings regarding such deficiencies and

9]
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irregularities committed by the officers/officials of the election commission by
way of incorporating paragraphs nos, 20-A and 10-A in the election petition.
The particulars proposed to be incorporated relate to particulars of cover up
of irregularities committed by the officers/officials in issuing form number -~
'17-C by interpolating the record kept in the office of Returning Officer. The
proposed amendments also relate to particulars with regard to change in
electronic voting machine used in certain polling booths which showed that a

* particular number of votes had already been cast even before the polling had

begun: It has been submitted that proposed amendments are absolutely
necessary for just adjudication of the petition and have been proposed without
any delay.

17. Though the respondents have not filed any written_ reply to LA.
No.14259/2015, they have opposed the application.

18. A perusal of the record reveals that this election petition has been
filed mainly on the ground that Presiding Officer had failed to comply with
rules-49-8 and 49-T of Conduct of Election Rules, 1961 and thus improper
reception, refusal or rejection of votes and non-compliance with rules 49-S

“and 49-T of aforesaid Rules has materially affected the result of the election.
In aforesaid circumstances, it is clear that this election petition has been filed

on the ground of Section 100 (1) (d) (iii) and (iv) of the Representatlon ofthe
People Act, 1951. This election petition has not been filed on the ground of
Section 100 (1) (b) alleging any corrupt practice committed by the returned
candidate or his election agent or by any other person with the consent of a
retumed candidate or his election agent.

1 9. As already observed while deciding the LA. No. 49/20 16in foregomg
-paragraphs of this order that the conduct of proceedings in the election petition
is regulated by Representation of People Act 1951. The different stages of
the process are dealt with by different provisions of the Act. The Code of
Civil Procedure no doubt applies to such proceedings but only "as far as may
be" and subject to the provisions of Representation of People Act 1 951 and
the Rules made thereunder. :

20.  Thelaw ofamendment in election pefltlohs is governed by sub-sectlon
5 of Section 86 of the Representation of PeopIe Act, 1951, which reads as
follows:

86 (5) The High Court may, upon such terms as to costs and otheMise as
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it may deem fit, allow the particulars of any corrupt practice alleged in
the petition to be amended or amplified in such manner as may in its
opinion be necessary for ensuring a fair and effective trial of the petition,
but shall not allow any amendment of the petition which will have the
effect of introducing particulars of a corrupt practice not previously
alleged in the petition. :

21.  With regard to scope of Section 86 (5), a three Judge.Bench of
Supreme Court in the case of £A. Sapa Vs. Singora, AIR 1991 SC 1557
has held that:-

17.  Thelaw inregard to the adjudication of an election dispute
has been set out, as stated earlier, in Part VI of the R.P. Act, the provisions
- whereof constitute a self-contained Code. Therefore, an election petition

calling in question the election of a returned candidate must be made in
accordance with the provisions of this part of the statute. Under the
provisions of this part an election petition calling in question the election
of a returned candidate must be founded on one or more of the grounds
specified in Sections 100 and 101 for any of the reliefs specified in Section
84 thereof. Section 100 specifies several grounds, one of them being
commission of a corrupt practice by the returned candidate. Section
83(1)(a) stipulates that every election petition shall contain a concise
statement of the ‘'material facts' on which the petitioner relies. That means
the entire bundle of facts which would constitute a complete cause of
action must be concisely stated in an election petition. Section 83(1)(b)
next requires an election petitioner to set forth full particulars of any
corrupt practice alleged against a returned candidate. These 'particulars’
are obviously different from the 'material facts' on which the petition is
founded and are intended to afford to the returned candidate an adequate
opportunity to effectively meet with such an allegation. The underlying
idea in requiring the election petitioner to set out in a concise manner all
‘the 'material facts' as well as the 'full particulars', where commission of
corrupt practice is complained of, is to delineate, the scope, ambit and
limits of the inquiry at the trial of the election petition.

18. Before the amendment of the R. P. Act by Act 27 of 1956, Section
83(3) provided for an amendment of an election petition insofar as
‘particulars’ of corrupt practice were concerned. By the 1956 amendment
this provision was replaced by Section 90(5) which in turn came to be
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deleted and transferred as sub-section (5) of Section 86 by the Amendment
Act 47 of 1966. Section 86(3) as it presently stands empowers the High -
Court to allow the 'particulars' of any corrupt practice alleged in the
petition to be amended or amplified provided the amendment does not
have the effect of widening the scope of the election Petition by
Introducing particulars in regard to a corrupt practice not previously
alleged or pleaded within the period of limitation in the election petition.

In other words the amendment or amplification must relate to particulars
of a corrupt practice already pleaded and must not be an effort to expand
the scope of the inquiry by iniroducing particulars regarding a different
corrupt practice not earlier pleaded. Only the particulars of that corrupt
practice of which the germ exists in the-election petition can be amended
or amplified and there can be no question of introducing a new’ corrupt
practice. 1t is significant to note that Section 86(5) permits 'particulars’

of any corrupt practice 'alleged in the petition’ to be amended or amplified
and not the 'material facts’. It is, therefore, ¢clear from the trinity of clauses’
(@) and (b} of Section 83 and subsection (5) of Section 86 that there is a
distinction between 'material facts' referred to in clause (a) and
particulars' referred to in clause (b) and what Section 86(5) permits is
the' amendment/ amplification of the latter and not the former. Thus the
power of amendment granted by Section 86(5) is relatable to clause (b)

of Section 83(1) and is coupled with a prohibition, namely, the amendment

" will not relate to a corrupt practice not already pleaded in the election

petition. The power is not relatable to clause (a) of Section 83(1) as the
plain language of Section 86(5) confines itself to the amendments of
particulars' of any corrupt practice alleged in the petition and does not
extend to 'material facts’. This becomes crystal clear on the plain words
of the closely connected trinity of Ss. 83(1)(a), 83(1)(b) and 86(5) and is

also supported by authority. See Samant N. Balkrishna v. George
Fernandez, (1 969) 3 SCR 603: (AIR 1969 SC 1201) and D. P. Mishra v.
Kamal Narayan Sharma, (1971) 1 SCR 8: (4IR 1970'SC 1477), In Balwan
Singh v. Lakshmi Narain, (1961) 22 ELR 273: (AIR 1960 SC 770) this
Court held that if full particulars of an alleged corrupt practice are not
supplied, the proper course would be to give an opportynity to the
petitioner to cure the defect and if he fails to avail of that opportunity
that part of the charge may be struck down. We may, however, hasten to
add that once the amendment sought falls within the purview of Sec.
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86(5), the High Court should be liberal in allowing the same unless, in
the facts and circumstances of the case, the Court finds it unjust and
prejudicial to the opposite party to allow the same. Such prejudice must,
however, be distinguished from mere inconvenience, vide Raj Narain v.
Indira Nehru Gandhi, (1972) 3 SCR 841: (AIR 1972 SC 1302).

22.  Likewise, in the case of Gajanan Krishnaji Bapat & Anr. Vs. Dattaji
Raghobaji Meghe & Ors., AIR 1995 SC 2284, it has been held that:

86. Section 86(5) of the Act deals with the amendment of an’
Election Petition. It lays down that the High Court may upon such terms
as to costs or otherwise, as it deems fit, allow amendment in respect of
particulars but there is a complete prohibition against any amendment
‘being allowed which may have the effect of introducing either material
facts not alreddy pleaded or of introducing particulars of acorrupt
practice not previously alleged in the petition. The first part of S. 86(35)
of the Act, therefore, is an enabling provision while the second part creates
a positive bar. Of course, the power of amendment given in the Code of -
Civil Procedure can be invoked by the High Court because 5.86 of the
Act itself makes the. procedure applicable, us nearly as may be, to the
trial of election petition, but it must not be ignored that some of the
Riiles framed under the Act itself over-ride certain provisions of the Civil
Procedure Code and thus, the general power of amendment drawn from
the Code of civil Procedure must be construed in the light of the provisions
of the election law and applied with such restraints as are inherent in an”
election petition. - :

23.  Itisclear from aforesaid prono{mcements_ of the Supreme Court that
Section 86 (5) of the Act permits only "particulars" in corrupt practice "alleged
in the petition" to be amended or amplified and not material facts. Further,
. there is distinction between the "material facts" referred to in clause (a) of
Section 83(1) and "particulars' referred to'in clause (b) thereof. Section 86
(5) permits amendment/amplification of the particulars as referred to'in clause
(b) but no amendment/amplification of material facts as referred to in clause
(a) of Section 83(1): Thus, Section 86 (5)is relatable to clause (b) of Section
83 (1) but does not relate to Clause (a) of Section 83 (1); assuch, the power
to amend the election petition does not extend to "material facts". There is
complete prohibition against any amendment being allowed that may havé the
effect of introducing either material facts not already pleaded or of introducing
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paﬂipulars ofa ch’mpt practice not previoué]y éIl'eged in the petition.

24.  Inview of the legal position culled out from aforesaid pronouncements
of the Supreme Court, it may be noted that the present election petition has
notbeen filed on the ground of any corrupt practice on the part of the returned
candidate or his election agent or any person with the consent of the elected
candidate or his election agent. It has been filed on the ground of improper
reception or rejection of votes and non-compliance with the provisions of the
Act and the Rules made thereunder. Thus, what has already been pleaded in
the election petition is a statement of material facts on which the petitioner
relies as envisaged under Section 83(1) (a) of the Act and as held by Supreme
Court in aforesaid authorities, there is complete prohibition against any
amendment being allowed which may have the effect of introducing any material
fact not already pleaded. In aforesaid view of the matter, petitioner can also
not be allowed to take recourse to Order 6 Rule 17 of the C.P.C. for
introducing material facts not already pleaded.

25.  Onthe basis of foregoing d1scu351ons, 1.A.No. 4259/2015 cannot be
allowed and is therefore, dlsnnssed

Order accordingly.

LL.R. [2016] M.P., 2009
~ APPELLATE CIVIL
Before Mr. Justice S.A. Dhdrmadhikari
S.A. No. 1714/2005 (Gwahor) decided on 30Apr1l 2016

SUNIL RAO a ...Appellant
Vs. '
STATE OF M. P.&ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Sectmn 100 - No
substantial question of law involved - No interference in concurrent
findings of fact warranted - Held - Both the Courts have recorded pure
findings of facts that too after proper appreciation of entire evidence
on record and dismissed the suit - No substantial question of law arises
warranting interference - Appeal dismissed. (Para 6)
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B. Adverse Possession - Nature and Essentials thereof -
Held - Non-use of property by the owner even for a long time won't
affect his title - Adverse possession is a hostile possession by clearly
assexting hostile title in denial of title of true owner - Party claiming
adverse possession must prove that his possession: 1s "nec vi, nec clam,
nec precario.” (Para5)
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Case referred:
(2004) 10 SCC 779.

Ravindra Sarvate, for the appellant.
Amit Bansal, G.A. for the respondent No. 1.
_ None for respondents No. 2 & 3.

JUDGMENT

S.A. DHARMADHIKARI, J. :- Heard on the question of admission.
Records of the case is perused.

L. This appeal by the plaintiff under Section 100 of CPC is directed
against the concurring judgment and decree dated 18.08.2005 passed in Civil
Appeal No.77-A/2005 by the learned District Judge, Sheopur, confirming
the judgment dated 15.04.2005 passed in Civil Suit No.19-A/2004 by Il
Civil Judge, Class-I, Sheopur. Plaintiff's su1t for declaration and permanent
=1nJunct10n has been dismissed.

2.  Facts necessary for the disposal of thIS appeal are that the plaintiff
claimed to be in possession of the suit land of Area 5 Bigha 14 Viswa falling in
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Survey No.1134/1. The said land is registered as Government land in the
Khasra entries and is in the name of Khidak Maveshi, Out of the said Survey
number 0.251 Hectare land is in the possession of the plaintiff and on thata
house has been constructed and he is living in the same. The land is being
used for housing purpose and many houses have been built on the said land.
The plaintiff is residing in that house for about 35-36 years and the Gram
Panchayat has granted permission for construction of a new house. The plaintiff
has acquired the title on the basis of adverse possession but the Respondent/
Defendant No.1 has initiated the proceedings for dispossessing him from the

suit fand. As such, the instant suit has been filed for Declaration and Pennanent
Injunction.

3. Respondent/Defendant No.1 has not filed written statement whereas
Respondents/Defendants No.2 and 3 have filed the written statement and
denied the-plaint atlegations. It is submitted that the suit land is a Government
land. The Appellant/Plaintiff is not in possession for the last 35-36 years. The
Gram Panchayat has not given any permission but the land was permitted to
be used as cattle yard. The Plaintiffis an encroacher and does not have the

title over the suit land. With the aforesaid pleadings, suit was prayed to be
dismissed. :

4, On the aforesaid pleadings the trial Court framed issues and allowed
the parties to lead evidence. Upon critical evaluation of the entire evidence on
record, the trial Court has dismissed the suit. Aggrieved, the Appellant/Plaintiff
filed an appeal. The first Appellate Court has again re-appreciated the entire
oral and documentary evidence on record. As per Exhibit P-13 which is a
Khasra Panchsala from Samvat 2046 (year 1989) to Samvat 2050 (year
1993) in which the Survey No.1134/1 has been registered in the name of
Khidak Maveshi and is a Government land. Plaintiff's possession was registered
in Samvat 2047 (year 1990). No documents were produced by the Plaintiff
to prove that he was in continuous possession of the suit land. The Plaintiff's
claim to be in possession for 35-40 years stands negated for the reason that
"he himself was aged about 37 years at the time of filing of the suit. Non filing
of Khasra Panchsala for the earlier years itself proves that the Plaintiff was
not in possession of the suit land for last 35-36 years but in fact he had
encroached the land in Samvat 2047 (year 1990). Moreover, the defendant
State had filed Exhibits P-6, P-7 & P-8 to show that the Plaintiff has been
fined from time to time for being an encroacher. Exhibit P/9 is the notice for
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eviction. As such the Plaintiff has failed to establish his assertion of becoming
“bhumiswami” over the suit Jand by virtue of adverse possession. Suit land
has been found to-be in ownership of the Government. The First appellate
Court while concurring with the findings hias affirmed the judgment and decree
passed by thie trial Court.

5. . Lawwithregard to adverse possession is well settled. The Hon'ble Supreme
Court in the case of Karnataka Board of Wakf V. Government of India and
Others, (2004) 10 SCC779, in paragraph 11 has observed as under:-

“11. In the eye of the law, an owner would be deemed to"
be in possession of a property so long as there is no
intrusion. Non-use of the property by the owner even for
a long time won't affect his title. But the position will be

~ altered when another person takes possession of the

- property and asserts a right over it. Adverse possession
is a hostile possession by clearly asserting hostile title
in denial of the title of the true owner. It is a well-settled
principle that a party claiming adverse possession must
prove that his possession is '"nec vi, nec clam, nec -
precario”, that is, peaceful, open and continuous. The

" possession must be adequate in continuity, in publicity

and in extent to show that their possession is adverse to
the true owner. It must start with a wrongful disposition
of the rightful owner and be actual, visible, exclusive,

" hostile and continued over the statutory period."

. 6. Having gone through the concirrent impugned judgments rendered by
the Courts below and after perusal of the records, I am of the opinion that
both thé Courts below have recorded the pure finding of facts that too after
proper appreciation of the entire evidence on record and dismissed the suit.
As such the Courts below are fully justified in dismissirig the suit of the Plaintiff.
No substantial question of law arises warranting interference under Section
100 of the Codé of Civil Procedure. e

7. Accordingly, the appeal being bereft of merit and substance, is hereby,
dismissed. .

No order as to costs.

Appeal dismissed.
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ARBITRATION APPEAL
Before Mrs. Justice S.R. Waghmare &
Mpyr. Justice Prakash Shrivastava
A.A.No. 11/2015 (Iindore) decided on 4 February, 2016

ASHOKA INFRAWAYS LIMITED & anr. ... Appellants
Vs, | _ . C
"STATE OF M.P. & anr. , ...Respondents

Arbitration and Conciliation Act (26 of 1996), Sections 2(4)(5)
& 9 - Applicability - Interim measures - Dispute - Works contract or
concession agreement pertams to the concession or concessional period
given in terms of the concession right or concession area during the
contract period - Provision of Arbltratlon and Conciliation Act 1996
apply. : (Para 20)
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Cases referred:

AIR 1988 MP 111, 2002(5) MPHT24S 2007 (4) MPHT 444(FB),
2014(2) MPLJ 276.

Piyush Mathur with Akash Vjaywargtya HY Mehta & Paresh
Joshi, for the appellants.

Pushyamitra Bhargava, Dy.-A.G. with Rohit Mangal for the
respondent/State. ,

ORDER

The = Order of the Court was delivered by :
S.R. WAGHMARE, J. :- By this Arbitration Appeal under Section 37 of the
Arbitration and ConciliationAct, 1996 the appellant Ashoka Infraways Limited
is aggrieved by order dated 16.02.2015 passed by the Ist Additional District
Judge, Dewas in Arbitration Case No.1/15 whereby the learned Judge
dismissed the application under Section 9 of the Arbitration and Conciliation
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Act, 1996 (hereinafter called “the Act” for brevity) filed by the appellants
holding that the dispute was covered under the Madhya Pradesh Madhyastham
Adhikaran Adhiniyam,-1983 Act and not under the Act of 1996.

2. Briefly stated the facts of the case are that the Ashoka Infraways .

+ Limited was a subsidiary of appellant No.2 Ashoka Buildcon Limited and the
appellant No.1 was incorporated as “Special Purposé Vehicle” (SPV) for the
purpose of implementing the Dewas Bypass Road Project. Thereby indicating
that the appellant No.2-Company was engaged inter alia in the business of
construction and civil works. It has been submitted by the Counsel for the
appellants that it was one of the leading highway developers in the country
and have executed various prestigious projects on the national as well as state
level. That the respondent no.1 State of MP through its Principal Secretary,

- Public Works Department, Bhopal issued bid notice No.13/2000-2001/SAC/
Dewas dated 18.07.2001 inviting bids for construction, replacement, periodical
renewal and maintenance of Dewas Bypass Road for a total length 0f 19.8
kilometers and the construction included of one medium bridge, 27 culverts,
junctions and rotaries, protection works, toll tax barriers and booth, plantation,
fencing, truck parking lay-bye and longitudinal drains etc as fully detailed i in
the petition. The project was to be under the B.O.T. Scheme i.e., under the
Build Operate Transfer Scheme whereby the Contractor has the nght to collect
the toll and the other revenue from the vehicles and users of the said PI‘O_] ect
during the Concession Period. Appellant no.2 Ashoka Buildcon Limited
submitted its bid which was accepted by the respondents vide letter dated
17.04.2001. Thereafter to facilitate the process of financing the Project,
appellant No.1 was incorporated as an SPV by the appellant No.2 for
implementing the Project on the agreed terms and conditions.

3. Thereafter on 03.01.2002 an agreement for execution of the project
‘was entered into interse by the appellant No.2 Ashoka Buildcon and appellant
No.1 Ashoka Infraways and the respondents agreed to the arrangement vide
letter dated 16.01.2003 (Annexure A/3). Notifications were duly issued on
24.05.2004 & 29.12.2011 (Annexure A/4 & Annexure A/5). The completion
certificate was given to the appellants-petitioners on 14.05.2004 and that
prior to this letter the respondent-State Government vide letter dated
09.03.2004 (Annexure A/6) additional work in terms of the Clause 22.7 of
the special Condition of contract was awarded to the appellants-petitioners
and assessed at amount of Rs.10,26,22,743/- and was approved by the
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Additional Works Committee on 16.01.2006 and, therefore, the appellants-
petitioners were erititled to collect toll tax for extra days of the approved
additional work. As it is the appellant was entitled to 77 additional days for
collecting the toll tax since a delay of 77 days was caused by respondent
No.1 in handing over the land to the appellant. Similarly for early completion
of the project vide letter dated 24.01.2006 (Annexure A/8) the petitioners-
appellants was awarded additional 103 days and thus the appellants-petitioners
claimed that they were entitled to collect toll tax for 4102 days (original 3922
+77+103 =4102 days). However, the additional works Approval Committee
~ assessed the number of days in consultation with the respondent No.2
Executive Engineer and awarded only 1211 days against the additional work.
The same was approved by the Superintendent Engineer and hence the dispute
arose and the appellants-petitioners filed an application under Section 9 of
the 1996 Act since the toll was going to be handed over to a different agency.
The learned ADJ, Dewas however, held that the dispute was covered under
the Act of 1983 and not under the Act of 1996 and dismissed the application
by the impugned order dated 16.02.2015 annexed as Annexure A/16. The
appellants therefore filed Writ Petition No.1122/15 under Article 226 of the.
Constitution of India. The Writ Court, however, dismissed the petition as not
being maintainable, but granted liberty to challenge the impugned order dated
16.02.2015 in appeal. The petitioner being affected, however filed a Review
Petition urging that the impugned agreement was a concession agreement and
amenable to writ jurisdiction as well as provision of the Arbitration Act of
1996. The review was, however, dismissed by holding that the contract was
a “works contract” as defined under the Madhya Pradesh Madhyastam
. Adhikaran Adhiniyam, 1983. And thereafter by way of precaution the petitioner
filed both the Arbitration Appeal and at the same time also filed an SLP before
the Apex Court. The Apex Court held that “the finding of the High Court, that
the dispute between the parties pertains to the works contract; and as per
‘terms of the contract any dispute that arises, the matter would be referred to
the M.P. Arbitration Tribunal under the Madhya Pradesh Madhyastam
Adhikaran Adhiniyam, 1983”; shall not stand in the way of the appellants-
petitioners in prosecuting the First Appeal. The Apex Court held thus:-

“The aforesaid observation of the Court will not come in the
. way of the petitionets in prosecuting First Appeal under Section

37 of the Arbitration and Conciliation Act, 1996, being

Arbitration Appeal No.11 0f 2015 pending before the Madhya
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4. Counsel for the appellant has vehemently urged the fact that the action
of the respondent was grossly arbitrary, unjust and unreasonable. The failure
on the part of the respondent to give the additional days aftér approval and
diminishing the legal and valid claim for 1374 days to ameager 186 days was -
in violation of Article 14 of the Constitution of India and the respondents
themselves were responsible for 180 days delay in handing over the said land.
Considering the fact that Rs.10,26,22,743/- was already admitted but such a
lopsided attitude belied the arbitrary approach and defeated the rightful
contractual demand for additional 1374 days. It was also urged vehemently
that the Arbitral Tribunal was precluded from issuing any interim orders under
Section 17 A of the 1983 Act and in this light the appellant cannot be rendered
remediless and till the claims are adjudicated, the appellarit would be left without
remedy; and hence application had been filed under Section 9 of the Act of
1996, but the fact the learned A.D.J. has erred in holding that the dispute to
be considered in accordance with the Act of 1983 and that Section 9 of the
Act 1996 is not applicable. Further Counsel vehemently urged the fact that
the Additional Work Approval Committee (formed by respondent No.2 itself)
as well as the Executive Engineer of the Respondent No.2 had already
approved of 1194 and 1211 additional toll days respectively on account of
the additional work carried out by the appellant. Then it is unfathomable as to
how it has come to a decision of accepting only 186 additional toll days as full
- and final settlement. : -

5. Counsel also urged that from the reply of the State Govt. regarding
the benefits of the Concession Agreement and regarding the additional work,
it appears that the respondent-State is denying the extension of toll collection
days to which the petitioner was entitled as fully stated above. Whereas the
learned lower Court had erred in holding that the provisions of the Arbitration
and Conciliation Act of 1996 were not applicable to the present dispute. Counsel
submitted that the trial Court had also erred in denymg opportunity of lawful
remedy to the appellant.

6. . Percontra Cqunsel for the Respondents has vehemently urged the
fact that the State had already taken over the Toll collection from the appellant
on the Dewas Bypass road and impugned order dated 16.02.2015 passed by
the First Additional Sessions Judge, Dewas was in accordance with the
provisions of law since the dispute between the parties falls within the purview
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of Works Contract and hence the learned Judge has rightly rejected the
" application under Section 9 of the Act of 1996. Besides the appellant also
had the alternative remedy to approach the M.P. Arbitration Tribunal under
the Madhya Pradesh Madhyastam Adhikaran Adhiniyam, 1983. Moreover
Section 17-A of the Adhiniyam of 1983 also provides for grant.of interim
relief and the appellant has failed to approach the Arbitration Tribunal; whereas
the appellant has filed an application under Section 9 of the Act of 1996
which was contrary to the provisions of law. So also Clause 26.2 of the
Agreement also contains the Arbitration Clause and the fact that the appellant
should have referred the matter to the Arbitration Tribunal under Section 17-A
of the Adhiniyam 1983 but chose to refer the impugned application under
Section 9 of the 1996 Act and has, therefore, been rightly rejected. Counsel
vehemently urged the fact that Clause (d) of the Section 2 of Madhya Pradesh
. Madhyastam Adhikaran Adhiniyam, 1983 indicates that the dispute has to be
regarding claim of money valued at Rs.50,000/- or more relating to any
difference arising out of execution or non-execution of a works contract or
part thereof. Similarly Section 2(1)} of the Adhiniyam 1983 defines Works
Contract and three basic ingredients which constitute the works contract are
number one, an agreement in writing, one of the party must be the Government - '
and the agreement must be for construction, replacement, periodical renewal
and maintenance of Dewas Bypass road starting from 159/4 of Bhopal —
Ujjain Road (SH-18) and joining Km. 577/6 of Agra-Bombay Road (NH-3)
mtersectmg NH-3 in Km, 567/ 8 and SH-18 in Km. 151/8 (total length of
19.8 Kms.) including construction \ of one medium bridge, 27 culverts, junctions
and rotaries, protection works toll tax barriers and booth, plantation, fenching,
(sic:fencing) truck parking lay-bye and longitudinal drains etc under the BOT
Scheme. Hence Counsel vehemently urged the fact that the agreement between
the parties was a works contract and the appellants have wrongly used the
nomenclature as a concessionaire agreement. Counsel submitted that it would
be misnomer to call the agreement as such since there is no State support
agreement, even the Clause 7 of the N.I.T. clearly provides that the
entrepreneur shall not be entitled to Special Tax Concession, therefore, an
agreement in the present case is not a concessionaire agreement and falls
only within the purview of works contract. Moreover the concessionaire
" agreement contemplates a tri party agreement as one of its basic ingredients
which is missing and a modulat concession agreement has been filed along
with the reply as Anmexure R/1. Counsel denied that there was concessionaire
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agreement as is alleged by the Counsel for the appellant. Referring to Clause
22.6.1 and 22.7 Counsel admitted that there was extra work carried out by
the appellant. However, the amount of Rs.10.26 crores spent by the appellant
was to be adjusted towards 186 extra days granted to the appellants for
collection of toll but the appellant was again under misapprehension claiming
1374 days and hence the entire dispute arose between the parties.

7. Counsel for the respondents submitted that proviso to Clause 26.2
provided for the appropriate remedy to approach the Arbitration Tribunal
constituted under the Adhiniyam 1983. Simpliciter the construction was to be
made by the appellant at his own cost (capital). However, consequently as
per the scheme of the BOT the petitioner was to recover the capital or money
used by him in the construction by collecting the toll for a fixed number of
days as stated in the bid by the appellant himself under the principles of yearly
Cash Flow Statement and FIRR (Financial Internal Rate of Return) method.
Moreover the Additional Works Committee had fixed the number of toll days
and in its meeting dated 16.01.2006, the Committee had approved of the
extra cost of the additional work at Rs.10,26,22,743/- and additional works
of the contract are allotted. The audit took an objection by report dated
09.10.2009 indicating that the advantages were given to the contractor without
considering the long completion of work. In fact Counsel vehemently urged
that left out work was yet to be certified despite which authorization for
collection of toll of 103 and 77 days for the additional work was given.

8. Thereafter the Committee comprising of the Chief Engineer, BOT,
MPRDC, Chief Engineer, MP PWD, Ujjain Zone and the Joint Directot,
Finance Department scrutinised the entire matter in the meeting dated
28.09.2011 and accepted that the additional work of Rs.10.26 crores was
done by the petitioner. The calculation of the toll days wasnot undertaken as
per Annexure-H, Clause No.22.7. In its next meeting on 28.12.2011 bifurcating

the undone work from the total undone work;.it was found to be 9.4 Crores. -

Therefore, a further Committee was constituted and held a meeting on
27.08.2013 and days calculated were 366 as per the terms of the agreement.

The Committee also on the said date held that 77 days and 103 toll days
calculated by the earlier committee were erroneous and had to be subtracted
and calculated appropriately as fully stated in the minutes of meeting. These
recommendations thereafter were referred to the Cabinet and the Under
Secretary, Govt., of M.P., PWD, Bhopél which communicated the decision of

r
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the Cabinet to the Enginee;-in-Chief vide letter dated 22.10.2014.

0. Counsel also submitted that the agreement had been executed between
the parties on 31.08.2001 and again petitioner further entered into an
agreement with the Government by creating a SPV by the name of Ashoka
Infraways Ltd. This did not amount to modifying the original agreement nor
was the agreement rescinded in any manner. In fact it was clearly specified
that if any Clause of the Agreement was found to be in violation of the letter
or the item of the original agreement shall be null and void (Annexure P/5).
The word 'Concession Agreement' was used in the letter wrongly and wrong
" phraseology by the Executive Engineer was contrary to the decision ofthe
State Government which has maintained all through out that it is a works
contract under the BOT scheme and action as also taken accordingly, but
wrong terminology in the letter dated 16.01.2003 has given impression that it
was the concession agreement, Besides Counsel urged that the terms and
conditions and the various clauses mentioned in the original agreement dated
31.08.2001 were to prevail over the extended agreement and the original
agreement contains the clause for referring of any dispute to the Arbitration
Tribunal under the provisions of Madhyastam Adhikaran Adhiniyam 1983.

10.  Relying on M/s. Spedra Engineering Corporation Engineers and
Contractors, Bhopal Vs. State 2 of M.P. & Others [AIR 1988 MP 111] the
Court had held that even if there is no clause for the appointment of an -
Arbitrator, the M.P. Madhyastham Adhikaran Adhiniyam is a special
enactment providing for statutory arbitration arising out of disputes in respect
of works contract and would prevail over Arbitration Act in Madhya Pradesh
in view of Art. 254(2),

11.  Alsoplacing reliance on Smt. Kamini Malhotra Vs. State of M.P. &
Others [2002(5) MPHT 245] this Court had held that the work of construction
of Water Treatment Plant was a work relating to “works contract” and on
combined reading of Sections 7 and 20 of M.P. Madhyastham Adhikaran
Adhiniyam, 1983, the Civil Court's jurisdiction to entertain and decide any
dispute relating to “works contract” was barred and the order of the Court of
the A.D.J. returning the application for presentation to proper forum, afﬁrmed.

12.  Counsel for Respondent has vehemently urged the fact that a Full
Bench decision in the matter of Shri Shankaranarayana Construction
Company Vs. State of M.P. arzd others [2007.(4) M.P.H.T. 444 (FB)] has
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categorically held that the 1996 Act expressly saves the provisions of the
1983 Adhiniyam in sub-sections (4) and (5) of Section 2 of the 1996 Act,
both in respect of statutory arbitrations and arbitrations pursuant to arbitration
agreements in respect of disputes arising out of works contracts, from the
provisions of Part I of the 1996 Act, which are not inconsistent with the
provisions of 1983 Adhiniyam. Hence, the provisions of the 1983 Adhiniyam
are not repugnant to the provisions of the 1996 Act and are not void and do
not stand impliedly repealed by the 1996 Act. .

13.  Counsel for the reéspondents has referred to the Farlex Financial
. Dictionary to state that a concession agreement is an agreement in which a
Government especially a local government, gives preferential treatment to a

private sector company and then generally speaking, a concession agreement ™,

involves special tax considerations, and is designed to encourage a company
to come or to stay in an area and the Government makes concession agreements
to promote job growth or stability which is not the present case. The concession
agreement is in fact an extension of the works contract whereby additional
work'was assigned to the petitioner/appellant and the payment was also to be
paid by the B.O.T. Scheme which is in the original contract. In this light also
there is no substance in the submissions put forth by the Counsel for the
appellant. Counsel prayed that the appeal be dismissed.

14.  Onconsidering the above submissions, this Court is of the opinion
that two important questions arise for considerationi.e. (1) whether the contract
in dispute is a “works contract” or “concession agreement”? (2) And secondly
regarding the dispute whether the provisions of the Madhya Pradesh
Madhyastham Adhikaran Adhiniyam; 1983 Act would apply or provisions
under Section M.P. Arbitration and Conciliation Act; 1996 would apply. Both
the Counsel also relied on Jabalpur Corridor (India) Pvt. Ltd, and another
Vs. M.P. Road Development Corporation Ltd. and others [2014(2) MPLJ -
276] to bolster their submissions, Besides this decision was upheld by the
Supreme Court in Special Leave to Appeal (C) No(s).3811/2014; and has
attained finality. i ' i '

15.  Before we embark on considering the questions; it is important to
note the most important fact that the State respondents have also taken over
the toll collections from the petitioner and made a categoric statement that the
petitioner is not collecting any toll on Dewas Bypass road at present. Hence
the urgency and efficacy of the application under Section 9 of the Arbitration
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and Conciliation Act 1996 for grant of interim relief before the A.D.J. Dewas
has lost its urgency and efficacy and now the purely legality of the questions
remain to be answered whether the contract in dispute would be a works
contract or it would be a concession agreement. At this juncture itisalso
important to note that the dispute between the parties arose on 28.12.2014
during the subsistence/existence of the contract period since the contract period
commenced from 24.05.2004 to 31.03.2012 and by the additional contract
from 01.04.2012 to 17.12.2015, when the application under Section 9 of the
1996 Act was moved.

16.  Then placing reliance on Jabalpur Corridor (India) Pvt. Ltd. (supra)
we have no hesitation in holding that in the present case it was the Ashoka
Buildcon who had to utilise and arrange the funds and after completion of the
 construction recovers the amount invested by it for completion of the project
by way of toll. Thus the project is deemed to be leased out to the petitioners
for maintenance as well as collection of the toll and regular entry and exit
taking care of the project road, till the expiry of the concession period.
Similarly although there is no State Support Agreement as such to Annexure
A/3, dated 16.01.2003 by which the respondent No.2 ratified the arrangement,
transfer of the enterprise, implementing the project by appellant No.1 along
with appellant No.2 and entered into the agreement on 03 .01.2002 for
execution of the project is indicative of the fact that the disputed agreement
was a concession agreement. Similarly considering Clause 22.1.1 of the
disputed agreement regarding the Bankability of the Agreement appears to
be tripartite security and in case of termination of the agreement due to force
majeure or otherwise, the payments due and payable to the Entrepreneur
would be paid by the Government in the first instance, directly to the lenders
to the Entreprencur. Similarly under Clause 22.1.2 the Contractor or the
Entrepreneur was required to open an escrow account and credit all the
revenues from the project and the funds raised for the project to the same
before drawing funds from it, this account would be open to inspection to the
Lenders as well as the Government, so as to be transparent and lend comfort
to the Lenders. And in this regard also the ratio laid down in the matter of
Jabalpur Corridor (India) Pvt. Ltd. (supra) is fully satisfied. -

Ttwould be, thert;fo::e, more appropriate under the circumstances to
reproduce the concerned extract in the matter of Jabalpur Corridor (India)
Pvt. Ltd., Suvra[2014(2) MPLJ 276] a5 under:-
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12. “The expression 'works contract' as defined in the
1983 Act has a restricted meaning and has special and limited
connotation and the same does not include detailed design,
financing and operation of the contract. The works contract is
a lump sum contract wherein the contractor has to quote the
amount for execution of the work based on details furnished
by the employer. There is no necessity for creation of any
Escrow Account in works contract. In works contract the
payment is made against the running account bills prepared by
contractor and submitted to the employer periodically. Whereas
in concession agreement, the concessionaire has to utilise and
arrange the funds. The concessionaire under the agreement
after completion of the construction recovers the amount
invested by him for completion of the project by way of toll.
No State Support Agreement is executed in case of a works
contract whereas the same is executed in a case of concession
agreement. Under the agreement the petitioners are under an
obligation to prepare a detailed design, engineering, financing,
procurement, construction, operation and maintenance of the
project road. Thus, the project is deemed to be leased out to
the petitioners for maintenance as well as collection of toll and
regular entry and exit taking care of the project road, till the
expiry of the concession period. The agreement provides

execution of EPC contract and other contracts for execution
of the project. The petitioner was also at liberty to employ
other contractors for items of works as considered necessary
for execution of the project. The petitioner, respondent No.1
as well as the State Government have entered into an
agreement, namely, State Support Agreement on 14.04.2003
in pursuance of the concession agreement. From perusal of
the State Support Agreement, it is evident that it forms an
integral part of concession agreement. By no stretch of
imagination State support Agreement can be termed as 'works
contract, and both the aforesaid agreements contain provisions ~
with regard to resolution of dispute under 1996 Act. For this
reason also concession agreement cannot be termed as works
contract. The dispute between the parties has to be resolved
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under the provisions of the 1996 Act. (2011) 13 SCC 261,
(2012) 3 SCC 513 and Civil Appeal No.1888-889 of 2011
(SC) A.P.S. Kushwaha (SSI Unit) vs. Municipal
Corporation, Gwalior and others dated 17.02.2011, Rel.
(Paras 11, 12, 18 and 19)”

17.  Consequently the said case has also considered the fact and dichotomy
regarding the resolving of the dispute under the Arbitration and Conciliation
Act 0of 1996 or to resolve the dispute under the Madhya Pradesh Madhyastham
Adhikaran Adhiniyam, 1983 Act. Both the parties clearly entered into the
agreement as a 'concession agreement’ and had taken such a decision as is
evident from Clause 24, 25 & 26 of the Agreement.

18. We are reinforced in our decision due to.the use of the term
'concession' used at several places in the Agreement itself. Clause 2 of the
definitions has defined concession right meaning the facility of Dewas Bypass
including all related works to maintain this facility and the right to collect the

toll from the beneficiaries, retain the toll and transfer the facility to the
Department on completion of the concession period.

Secondly 2(q) defines concession Area meaning the area within right
of way. between km. 159/4 of Bhopal-Ujjain road etc. Then 2(r) defines
'Contract Period' from the commencement of the date till the date of transfer
of the facility back to the deptt. thereby indicating that the concession area is
to be used in the concession period. Similarly 2(u) refers of the same period
and toll to be collected only after notification of the concession period.

Next in Clause 4.1 the land for the proposed project will be handed
over on a licence basis to the Entrepreneur for the concession period, thereby
clearly indicating that it was a 'concessional agreement'. Although Clause-7.1
does not give any concessional tax benefits to the Contractor but the same is
to be considered in juxtaposition to the fact that the scheme was BOT as
framed by the State Government (Build, Operate, Transfer). The word
'concession' has been used repeatedly in the agreement and although it has
been discarded cursorily by the Counsel for the respondents-State in the reply
stating that a misnomer has been used by the Executive Engineer but
considering the Clause 24, 25 & 26, it is evident that it is a 'concession
agreement'. Clause 24.3 is the toll tax authorization and by 24.3 a concession
is given to the appellants-petitioners in case of completion of work earlier
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than the stipulated period then additional days of authorisation for collection
of toll was made. Similarly Clause 25 is a force majeure and is the security
clause indemnifying the contractor by extending the toll collection for
contingencies. When this read in conjunction or Juxtaposition with Clause-
22.1.1 then the tripartite security is evident since in case of termination of
contract due to force majeure or otherwise the payments due and payable to
the entrepreneur; would be paid by the Government and entrepreneur was
also requested to open an ESCROW account and deposit all the revenue
from the project into it. This variable satisfies the ingredients as put forth by
the ratio laid down in the matter of Jabalpur Corridor (supra).

19.  Finally considering Clause 26 of the impugned agreement which
pertains to settlement of disputes and is of crucial importance to the substantive
question raised in the petition as well as appeal, it categorically states that if
the dispute regarding the breach or termination thereof exists betweer the
parties and cannot be settled within 30 days, the dispute is referred to
arbitration under the provisions of Arbitration and Conciliation Act, 1996 and
that the arbitration panel decision shall be final and binding on the parties.
However, the provision has been invoked by the petitioners-appellants stating
that in Section (d) of Section 2 of Madhya Pradesh Madhyastham Adhikaran
Adhiniyam 1983 is involved then the mattershall be regulated by the Act of
1983 and the Arbitration Tribunal shall be constituted under Section 3 of the
said Act and it is this point which is a crucial important in the present petition.

20.  Although the Counsel for the respondents has relied on Smr. Kamini
Malhotra (supra) the said decision was passed on the fact that construction of
Water Treatment Plant was 'a work' relating to construction for the government
and, therefore, works contract. And in the matter of Ms. Spedra Engineering
Corporation (supra) the Court has held that the MLP. Madhyastham Adhikaran
Adhiniyam, 1983 was aspecial enactment providing for statutory arbitration arising
out of disputes in respect of works contracts. The present is not a works contract
as already held above and both the decisions are, therefore, not applicable to the
dispute athand. Similarly considering the fact that the factual matrix pertains to
non-extension of the additional period conceded and not being granted which led
to the filing of the application under Section 9, then we have no hesitation in
holding that although the work pettains to construction of Road Dewas Bypass
road starting from 159/4 of Bhopal — Ujjain Road (SH-18) and joining Km. 577/
6 of Agra-Bombay Road (NH-3) intersecting NH-3 in Km. 567/8 and SH-18 in
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Km. 151/8 (total length 0f'19.8 Kms.), yet the dispute pertains to the concession

or concessional period given in terms of the concession right or concession area
during the contract peried. Fence we find that there is some substance put forth
by the Counsel for the appellants-petitioners. The petition needs to be allowed
and it is hereby allowed. The impugned order dated 16.02.2015 passed by the
1st Additional District Judge, Dewas in Arbitration Case No.1/2015 is hereby set
aside. The petitioner is granted liberty to move appropriate application under the
provision of Arbitration and Conciliation Act, 1996 before the lower Court.

With the aforesaid observations and directions, the appeal is allowed
to the extent herein above indicated.

Cc as perrules.
Appeal allowed.

LL.R. [2016] M.P., 2025
ARBITRATION APPEAL
Before Mr. Justice Alok Aradhe & Myr. Justice Vivek Agarwal’
Arbitration Appeal No. 02/2009 (Gwalior) decided on 29 April, 2016

K.T. CONSTRUCTION (I) LTD. (M/s.) ...Appellant
Vs, !
STATE OF M.P. & anr. . .Respondénts

A. Arbitration and Cenciliation Act (26 of 1996), Section
34 - Setting aside of Arbitral award - When not permissible - Held - An
award passed by the arbitrator which is not contrary to the fundamental
policy of Indian Law, Justice or Morality, contrary to the statute or
patent illegality does not warrant interference of the Trial Court
exercising powers under Section 34 of the Act. (Para 18)

7 ARy Y GAw Affram (1996 BT 26), €T 34 —
AT TS BT JUIed [Ha7 @7 — 64 AqAT T8 2 —~ afifreiRe
— Wereel g1 IR FarE W 5 wdia R @t qana N, s
Hawar & RAeg 78 2, ol o 3 fieg T @ auar goe w9 @
aﬁaaﬁﬁ,ﬁ‘mﬁﬁwaﬁmuﬁdﬂamaa-ruzﬁrrmﬁgq
fare wmaray @ swdy A smawgwar wE

B. Arbitration and Conciliation Act (26 of 1996), Section
34 -In the facts of present case, the arbitrator on the basis of meticulous
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appreciation of the material evidence on record has assigned reasons
and rejected the claims of the appellant and thus it cannot be said that
the award has been passed in contravention of Section 31 of the A¢ét -
Trial Court has rightly rejected the objections of the appellant to the
award - Appeal dismissed. (Paras 17 & 18)

@ FrEre AV gdE IR (1996 FT 26), €RT 34 — T
YT F geAl A, HERY 7 ARCW W SUEE 9 B YT [eaeT &
ATYR X vl fer & ity afiareff @ gl of aeher fHar @ @ 39
YR, TE TE waT o whdr 5 IRt @) ax 31 § S ¥ IaEe
g fpar Tar & — faarer ey | saE @ faeg anfiareff © snaal
1 Sfag vv ¥ adfler fear 2 — andfta =R

Cases referred:

(2002) 6 SCC 201, (2009) 10 SCC 259, (2015) 5 SCC 682, AIR
2016 SC 1441, Arbitration Petition No. 1158/2012, decided on 12.02.2015
(High Court of Bombay), 2006 (2) MPLJ 299, 2013 (5) MPHT 323, (2015)
3 SCC 49, 2015 (12) SCALE 207, (2006) 11 SCC 181, 1994 Supp (1)
SCC 644, (2003) 5 SCC 705, (2006) 11 SCC 245.

K. N. Gupta with Pravin N. Surange & Harshwardhan Topre, for
the appellant.

Arvind Dudawat, Addl. A.G. with Amit Bansal, Dy. GA. for the
respondent /State. '

JUDGMENT

The Judgment of the Court was delivered by :
ALOK ARADHE, J. :- In this appeal under Section 37 of the Arbitration and
Conciliation Act 1996 (hereinafter referred to "the Act™), the appellant has
assailed the validity of the order dated 15.9.2008 passed by the trial court by
which objections preferred by the appellant under Section 34 of the Act, have
been rejected. In order to appreciate the appellant's challenge to the impugned
order, few facts need mention which are stated infra.

2. The respondent No.2 had issued Notice Inviting Tenders (NIT) in
respect of the work "Replacement and construction of culvert, strengthening
and maintenance of Shivpuri Circular Road Km. 3/6 to 8/6 complete in all
respects including construction of Toll Tax Barrier and booths at tenderer's
capital and resources with authorisation to collect Toll under Build-operate
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Transfer Scheme along with toll plaza and toll barrier and to collect toll tax
from vehicles passing through the utility at the rate specified for the agreed
period. The bid of the appellant was accepted and an agreement dated
19.5.1999 was executed between the parties. Under the agreement, the
appellant was supposed to carry out the work as per drawings and
specifications which were to be provided by the respondent No.2 herein.
Admittedly under the.contract, the appellant had to construct the road utilising
his own capital and resources and in lieu thereof the appellant was authorised
to collect the toll tax at the specified rates and conditions from the date thirty
days after completion of the whole work or from such date as may be notified
for the purpose. Clause 17 of the agreement deals with settlement of the
dispute-and provides that the provisions of the Act shall apply.

3. The appellant was allowed to collect the toll tax w.e.f. 3.2.2000 as
per the authority given by the appellants. The respondent No.1 had raised
certain claims vide letter dated 15.6.2001, which were rejected by the
Executive Engineer vide letter dated 22.1.2004 except one claim for 43 days
as bonus days. The appellant did not directly raise any claim before the Chief
Engineer but approached him for appointment of an arbitrator. However, the
aforesaid request was turned down by the Chief Engineer vide communication
dated 9.2.2004. The appellant filed an application under Section 11(6) of the
Act before the District Judge, Shivpuri, which was rejected by order dated
15.3.2004. The appellant thereupon approached this Court by filing an
application under Section 11(6) of the Act, which was registered as Misc.Civil
Case No. 57/2004 and learned Single Judge by order dated 29.11.2004
appointed Mr. Justice R.B.Dixit, a retired Judge of this Court as an arbitrator.
The appellant filed its statement of claims before the arbitrator in which various
claims under 13 heads were made, The respondents herein also filed their
statement of claims in which specific objection was raised that since the contract
in question is a works contract, therefore, the arbitrator has no jurisdiction to
deal with the dispute referred to him as the same has to be tried by a Tribunal
constituted under the provisions of Madhya Pradesh Madhyastham Adhikaran
Adhiniyam, 1983 (hereinafter referred to as the "1983 Act"). The claims made
on behalf of the appellant in various heads were denied.

4, “The arbitrator passed an award on 5.11.2005 and inter alia held that
the contract in question is not a works contract as the same is not of ascertained
money value and, therefore, falls outside the purview of the dispute as
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contemplated under Section 2(d) of the 1983 Act. The arbitrator-out of 13
claims decreed 8 claims of the appellant and held that the appellant is entitled
to benefit of collection of'toll tax for additional 208 days or in lieu thereof a
sum. of Rs.79,18,560/-. The arbitrator by placing reliance on Executive
Engineer's report with regard to the extra work carried out by the appellant,
i.e. claim No.3, has awarded 36 additional days for collection of toll tax. The
arbitrator has further held that the rate of toll tax was enhanced by notification
dated 27.1.2000 issued by the State Government and it was clearly provided
that the aforesaid rate would not apply in respect of the agreements prior to
issuance of the notification and since the contract in favour of the appellant
was executed on 19.5.1999, therefore, the appellant was not entitled to collect
the toll tax at the enhanced rate under the notification dated 27.1.2000 and
the amount of excess toll tax recovered by the petitioner has rightly been
adjusted from the amount of earnest money. It has further been held that the
communication dated 18.3.1999 was part of the contract and the appellant
was bound by it.

5. Being aggrieved, the appellant as well as respondents filed objections
under Section 34 of the Act. In the objections préferred by the appellant, the
appellant assailed the award in so far as it pertains to rejection of his claims,
whereas in the objections filed by the respondents, it was stated that the award
passed by the arbitrator is per se without jurisdiction as the contract in question
is a works contract. The trial court vide order dated 15.9.2008 rejected the
objection preferred by the appellant as well as respondents. The trial court
while dealing with the claim of the appellant for additional work has held that
the appellant has not placed on record any written permission of the Chief
Engineer to carry out the extra work. It has further been held that the amount
of toll tax unauthorisedly collected by the appellant at the-enhanced rate under
the notification dated 27.1.2000 has rightly been adjusted from the security
deposit. It has further been held that the appellant is not entitled to interest.
Being aggrieved, the respondents have filed Arbitration Appeal No. 5/2009
which was decided by this Court vide judgment dated 27.4.2016 and the
award has been modified in so far as it directs that in lieu of 208 days remaining
period of toll tax the respondent would be entitled to sum of Rs.79,18,560/-.
In the aforesaid background, the appellant has approached this Court.

6. Learned senior counsel for the appellant submitted that the appellant
in the statement of claim filed before the arbitrator had made different claims
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under 13 heads. However, the grievance in this appeal is confined only in
respect of Claims No.3,5,6,8,11 and 12, i.e., (i) claim for additional period
for collection of toll in lieu of the additional work for 363 days; (ii) claim for
leakage of traffic for 72 days; (iii) claim for 604 days for collection of toll in
view of the fact that the appellant was not permitted to collect the toll during
night between the hours 9 pm to 7 am in the morning; (iv) claim for collection
of toll for 440 days in view of the fact that the rate for collection of toll was
increased; (v) claim for refund of security deposit of Rs.11.00 Lacs; (vi) claim
with regard to costs of the proceeding to the tune 0of Rs.7.00 lacs.

7. Learned senior counsel for the appellant in support of claim No.3 has
urged that the claim No.3 made by the appellant for recovery of toll tax fora
period of 363 days on account of additional work ought to have been computed
in terms of clause 25.7 of the agreement executed between the parties. It is
further submitted that in paragraph 3 of the statement of claim, the appellant
had submitted that it had incurred an amount of Rs.44,43,539/- and the
aforesaid fact was not denied by the respondents in their statement of claim
and, therefore, there was no reason to restrict the claim of the appellant for a
period of 36 days. Learned senior counsel has also invited our attention to
the communication dated 22.9.2001, sent by Executive Engineer, Public
Works Department, Shivpuri to Chief Engineer, Public Works Department,
Gwalior and has pointed out that the Executive Engineer has quantified the
additional work done by the appellant at Rs.13,70,429/- without any basis
and the claim of the petitioner to the extent of additional 36 days has been
recommended by the Executive Engineer de hors the clause 25.7 of the
agreement. Learned senior counsel has also invited the attention of this Court
to the award passed by the arbitrater and has stated that the arbitrator has
failed to assign any reason for rejecting the claim of the appellant in respect of
363 days, which tantamounts to violation of Section 31(3) of the Act.

8. Inrespect of claim of the appellant for collection of toll of additional
19 and 72 days respectively on account of diversion of traffic and leakage of
traffic, it is argued that under the terms and conditions of the agreement the
appellant was entitled to collect the toll in respect of the vehicles using the
road. However, on account of communication dated 18.3.1999 sent by
Engineer-in-Chief to the Chief Engineer, Public Works Department, Gwalior,
which was issued even prior to execution of agreement, the appellant sustained
losses. The aforesaid communication is de hors the terms and conditions of
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the agreement executed between the parties. However, the aforesaid aspect
of the matter has not been appreciated by the arbjtrator. In respect to claim
No.6, itis submitted that under the terms and conditions of the agreement the
appellant was entitled to collect tﬁe toll for a period of 24 hours. However,

vide the aforesaid communication dated 18.3.1999 the right of the appellant
to collect toll for a period of 10 hours, i.e., 9 pm in the evening to 7 am in the
mornmg, was curtailed. The aforesaid commumcatlon was sent by the Engineer-
in-Chiefunilaterally prior to execution of the agreement between the parties,

does not bind the appellant due to which the appellant has sustained loss and
is entitled to extension for a period of 604 days for collection of toll.

9. In. respect of appellant's claim for collection of toll for additional 440
days due to increase of rate of toll, it is submitted by learned senior counsel
for the appellant that the Executive Englneer by an order dated 26.2.2001,
permitted the appellant to collect the toll tax w.e.f. 1.3.2001 and directed the
appellant to deposit the difference of the amount of toll tax collected by the
appellant at the increased rate. It is urged by the learned senior counsel for
the appellant that the aforesaid order passed by Executive Engineer, is de
hors the terms and conditions of the agreement and has no sanctity in the eye
of law. Therefore, the appellant is entitled to collection of additional toll tax
for a period of 440 days and refund of security deposit of Rs.11.00 lacs.

10.  Itisfurthersubmitted by learned senior counsel for the appeilant that
the appellant was compelled to deposit the amount as demanded by the
Executive Engineer on account of excess collection of toll tax, otherwise the
same would have been recovered from the appellant along with'the interest.
Therefore, the appellant deposited-the amount under coercion and duress
exercised by the authority. Lastly, it.is urged that in the absence of any
prohibition in the agreement with regard to grant of interest, the appellant is
entitled to grant of interest/damages. In support of submissions, learned senior
_counseI for the appellant has placed reliance on the decisions of the Supreme
Courti in the cases of Shyama Charan A garwala & Sons vs. Union of India
(2002) 6.scc 201]; Som Datt Builders Limited vs. State of Kerala [(2009)

1 0 SCC 2591; Bharat Heavy Electricals Lumted vs. Tata Projects Limited
,_[(2015) 58CC682]; Umon of Indta VS. Ms. ‘Ambica Construction (AIR
2016, SC 1441); and a dec131on of ngh Court of Bombay in Arbitration
Petltlon No. 1158/2012 decided on 12. 2 2015in the case of Atlanta Limited
~and _others vs. Ex_e_cut;ve Engineer, Rpad Development Division and
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11. On the other hand, Shri Arvind Dudawat, learned Additional Advocate
General has invited our attention to expression "contract" as used in 1.1 of the
agreement and has submitted that in view of clause 1.1 of the agreement, the
communication dated 18.3.1999 is a part of contract and the same was
communicated to the appellant on 8.4.1999 and thereafter without lodging
any protest the appellant executed the agreement with the respondents on
19.5.1999. Therefore, the claim of the appellant on account of leakage of
traffic and diversion of traffic is misconceived. It is further submitted that in
the reply to the statement of claim, the respondents have stated that the
appellant has not executed any extra work and has not produced any authority
of the Chief Engineer, Public Works Department, Gwalior permitting him to
carry out the extra work, therefore, the appellant is not entitled to any amount
under the head of extra work. With respect to claims No.8 and 11, it is
submitted that the appellant was required to collect the toll at the rate specified
by the State Government. The rates of the toll were specified in Schedule-7
by the State Government therefore notification dated 27.1.2000 in which it is
clearly specified that the rates specified therein shall not apply to the contract
which has already been executed prior to 27.1.2000 will not create any right
in favour of the appellant. It is also pointed out that the contract in question
was executed with the appellant on 19.5.1999 arid, therefore, the appellant
was not entitled to collect the rates of toll which were mentioned in the
notification dated 27.1.2000. It is also submitted that no relief in terms of
money can be granted to the appellant in view of bar contained in clause
17.2 of the agreement, therefore, prayer for refund of earnest money is
misconceived and the amount of excess toll recovered by the appellant was
rightly adjusted from the earnest money of the appellant. It is also submitted
that the scope of interference with the award passed by the arbitrator is
extremely limited and concurrent findings have been recorded by the arbitrator
as well as trial court do not calt for any interference. It is also urged that the
appellant did not raise any claim before the Chief Engineer and, therefore, he
could not have made the claims before the arbitrator. In support of aforesaid
submissions, learned Additional Advocate General for the respondents has
placed réliance on décisions in the cases of Ravi Kant Bansal, Engineers
and Contractors vs. M.P. Audyogik Kendra Vikas Nigam, 2006 (2) MPL]J
299; M/s. Mahalinga Shetty & Company vs. M.F. Electricity Board, 2013
(5) MPHT 323; dssociate Builders vs. Delhi DevelopmentAuthon{y, (2015)
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3 SCC 49; Chebrolu Enterprises rep. by its Properietor Smt. Ch. Lakshmi
Sesha Kumari vs. Andhra Pradesh Backward Class Cooperative Finance
Corporation Ltd., 2015 (12) SCALE 207.

12. By way of rejoinder reply, leamed senior counsel for the appellant has
submitted that the contention of the respondents that the appellant did not
approach the Chief Engineer is misconceived. In this connection, learned
senior counsel has invited our attention to the letter dated 15.6.2001 which
though was addressed to the Executive Engineer but the copy of the same
was forwarded to the Chief Engineer as well and pursuant to which the Chief
Engineer has initiated the proceeding. It is also submitted that once again the
appellant on 26.11.2003 has raised the claim which was forwarded through
Executive Engineer to the Chief Engineer. It is further submitted that the
appellant had only accepted the common conditions, which is evident from
the communication dated 10.7.1998 and the appellant is entitled to cost of
the proceeding of Rs.7.00 lacs instead of Rs.2.5 lacs.

13.  We have considered the rival submissions'made at the bar. Before
proceeding further, it is apposite to notice relevant extract of Section 34 of
the Act, which reads as under:-

"Section 34- Application for setting aside arbitral
award.-(1) Recourse to a Court against an arbitral award
may be made only by an application for setting aside such
award in accordance with sub/section (2) and sub-section

(3). :
(2)  An arbitral award may be set aside by the Court
only if-
(@)  the party making the application furnishes
proof that-
(i) a party was under some incapacity, or

(i)  the arbitration agreement is not valid under
the law to which the parties have subjected
it or, failing any indication thereon, under
the law for the time being in force; or

(i) the party making the application was not
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given proper notice of the appointment of

an arbitrator or of the arbitrel Dproceedings

" or was otherwise unable to present his case;
or

(iv}  the arbitral award deals with a dispute not
" _contemplated by or not falling within the
terms of the submission to arbitration, or it
contains decisions on matters beyond the

scope of the submission to arbitration:

Provided that, if*the decisions on matters
submilted to arbitration can be separated
from those not so submitted, only that part
of the arbitral award which contains
decisions on matters not submitted to
arbitration may beset aside; or

(v)  the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties, unless
such agreement was in conflict with a
provision of this Part from which the parties
cannot derogate, or, Jailing such agreement,
was not in accordance with this Part; or

(b}  the Court finds that-

() the éz;bjeqt—mat'rer__ of the dispute is not
capable of settlement by arbitration under
the law for the time being if force, or

(i) the arbitral award is in conflict with the
- public policy of India. -

Explanation- Without prejudice to the generality
of sub-clause (ii) it is hereby declared, Jor the avoidance
of any doubt, that an award is in conflict with the public
policy of India if the making of the award was induced or
affected by fraud or corruption or was in violation of
section 75 or section 81." - : )
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14.  Thescope of Section 34 of the Act is delineated by catena of decisions
of the Supreme Court. The Supreme Court in McDermott International Inc.
v. Burn Standard Co. Ltd, (2006) 11 SCC 181 while taking note of the
decision rendered by it in Renusagar Power Co. Ltd. v. General Electric
Co. , 1994 Supp (1) SCC 644 wherein it was held that an arbitral award can
be set aside if it is contrary to fundamental policy of Indian law; the interests
of India; or justice or morality, held that public policy is a matter dependent
upon the niature of transaction and the nature of statute. However, subsequently,
in the case of ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 705, the Supreme
Court added another ground for exercise of courts' jurisdiction for setting
aside the award i.e. if it is patently arbitrary. In Centrotrade Minerals &
Metals Inc. v. Hindustan Copper Ltd,, (2006) 11 SCC 245 it was held by
the Supreme Court that if an award suffers from patent illegality, which goes
to the root of the matter, the court can interfere with the award passed by the
arbitrator. In a recent decision, in the case of Associate Builders v. Delhi
Development Authority, (2015) 3 SCC 49, the Supreme Court after taking
note of various previous judgments rendered by it with regard to scope of
interference with the arbitral award held that none of the grounds contained in
Section34 (2) (a) of the Act deals with the merits of the decision rendered by
an arbitrator. It is only when the award is in conflict with the public policy of
India as prescribed in Section 34 (2) (b) (ii) of the Act that the merits of an
arbitral award are to be looked into under certain specified circumstances. It
was further held that the Court would interfere with an award passed by an
arbitrator if it is in violation of statute, interest of India, justice or morality,
patent illegality, contravention of the Act or terms of the contract. It was also
held that the court hearing an appeal does not act as a court of appeal and
consequently errors of fact cannot be corrected. A possible view by the
arbitrator on facts has necessarily to pass n_mstér as the arbitrator is the ultimate
master of the quantity and quality of evidence to be relied upon when he
delivers his arbitral award. Thus, an award based on little evidence or on
evidence which does not measure up in quality to a trained legal mind would
not be held to be invalid on this score.

15.  Inthe backdrop of aforesaid well settled legal position, the facts of
the case at hand may be seen. Admittedly, the parties have only filed affidavits
before the arbitrator and the persons whose-affidavits have been filed have
not been cross-examined by the parties. We shall deal with the claims raised
on behalf of the appellant adseriatum. -
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performed-by the appellant .

Claim No.3 with regard to 363 dav_s for additional work

It is the case of fhe Wapp_ellant.that- he has performed
additional work to the tune of Rs.46,43,539.66 and, therefore

-under clause 25.7 of the agreement ,is entitled to additional

work of 363 days. The appellant has pleaded the claim for

- extra work in paragraph 3 of the statement of claim before the

arbitrator. In paragraph 2.6.1 of the statement of claim filed
on behalf of the respondent, we find that the aforesaid claim
of the appellant has been emphatically denied by the

respondents. In paragraph 3.5.1of the statement of claim, the
respondents have clearly stated that the appellant has only
executed the work as provided in the agreement and has not

executed any extra work as claimed by him. It is also pertinent
to mention here that when a query was put by us to learned

senior counsel-for the appellant whether the appellant had

placed any material on record before the arbitrator to

substantiate his claim that he had incurred the expenditure of
Rs. 46,43,539.66, learned senior counsel was unable to point
out from the record any documentary evidence in this regard
but only reférred to the Schedule appended to the Statement
of Claim. Therefore, the contention made by learned senior
counsel for the appellant that the fact that the appellant has
incurred expenditure of Rs. 46,43,539.66 on account of extra
work has been admitted by the respondents cannot be
accepted. It is also pertinent to mention here that under clause
5 of the agreement, the contractor is required to carry out the
extra work after obtaining the approval of the Chief Engineer.

~ Inthe instant case, the appéllant has failed to produce any

permission from the Chief Engineer which authorised him to
carry out the extra work. It is noteworthy that the appellant
himself by letter dated 15.6.2001 had claimed additional 122
days whereas in thie statement of claim, the claim for 363 days

 has been made by the appellant for which apparently no
- explanation has been offered. Therefore, the findings recorded
-+ by the arbitrator as well as trizl court for negativing the claim

of the appellant, by any stretch of imagination, can be termed
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(1)

as perverse. Therefore, we do not find any ground to interfere
with the impugned award as well as the order of the trial court
pertaining to rejection of claim No.3 of the appellant.

Claims No.5 and 6 for grant of additional days in so faras it
pertains to leakage of traffic and on account of diversion of
traffic .

Admittedly, in the instant case the NIT was issued on
25.3.1998. The bid of the appellant was accepted by Engineer-
in-Chief by communication dated 18.3.1999, subject to terms
and conditions mentioned therein. The relevant extract of the
letter dated 18.3.1999 is reproduced below for the facility of
reference :-

1. R Faher WS @ Al 4/6 T4 8/2 R A
27w AN e B ergafy & S

2. T 99 e o B A o ada § W
39 o § 3 T o W 3He ol SR B B
aafed =& 8fT |

3. 3BER T WE B g W WA AR D FHR IS W
el Y AFt @ U Rrew IR wnfad w9 09 39 AR
T T ST 4 SR R SaaR P P TR Tl T
FRFR S 2 T & af fF yeR 3 S srerar o
i1 2 <) 3PaR 3 39S R P afagfdd T € S

4, Y 9:00 T WIS 7:00 T dF G A8 A3 ¥
TN o7 WX SBER B IS Svufed &l B |

The Executive Engineer by letter dated 8.4.1999
informed the appellant that bid of the appellant has been
accepted subject to the conditions mentioned in the letter dated
18.3.1999 issued by Engineer-in-Chief. Thus, the appellant
was aware about the terms and conditions mentioned in the
letter dated 18.3.1999. However, the appellant did not raise
any objection and enter into an agreement on 19.5.1999.
Clause 1.1 of the agreement defines the expression "contract”,
which reads as under:-
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"(1.1) The 'Contract’ means the documents,
forming the Notice Inviting the Tenders and the
Tender document submitted by the tenderer and the
acceptance thereof including the formal agreement
executed between the Government of Madhya
Pradesh and to the contractor.”

Thus, if the communications dated 18.3.1999 and
8.4.1999 are read in conjunction with clause 1.1 of the
conditions of the contract, it is evident that the communication
dated 18.3.1999 forms part of the contract, In other words,
the appellant is bound by the terms and conditions contained
in the communication dated 18.3.1999, by which the bid of
the appellant was accepted by the Engineer-in-Chief on behalf
of the Government. Therefore, the arbitrator as well as the -
trial court has not committed any illegality in rejecting the claims
of the appellant in so far as it pertains to claims No.5 and 6.

Claims No.8 and 11.i.e., the claim of 440 days on account of

increase in toll tax and for refund of the earnest money of
Rs.11.00 lacs .

" Itispertinent to mention here that the rate of toll tax
was increased by State Government by a notification dated
27.1.2000. The aforesaid notification clearly provides that the
rates of toll mentioned in the notification shall not apply to the
contract executed prior to the issuance of the date of
notification. The contract with the appellant was executed on
19.5.1999, i.e., prior to the issuance of the notification, Despite
non-applicability of the notification dated 27.1.2000, the
appellant without any authority continued to collect the toll tax
at the enhanced rate under the notification dated 27.1.2000.
Therefore, the appellant was asked to refund the extra amount
of toll collection vide letters dated 22.2.2002, 15.4.2002,
9.5.2002, 10.6.2002, 14.6.2002, 19.9.2002, 29.8.2002,
1.10.2002, 12.12.2002, 6.3.2002, 17.4.2005 and 5.4.2002.
However, the appellant despite the receipt of aforesaid notices
only deposited a sum of Rs. 38,29,623/-. Therefore, the
remaining amount was adjusted by the respondents from the
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earnest money. Hence, the arbitrator as well as the trial court
have rightly found that the appellant is not entitled to any amount
under the claims No.8 and 11. Even otherwise, the claim No.11
with regard to refund of earnest money cannot be granted in
view of express bar contained in clause 17.2 of the agreement,
which reads as under:-

"17.2 Since there is no money transaction
between the parties and the money has only notional
value for the purpose of this agreement the effect
of the arbitration award shall be translated into
either extension of the agreement period or its
reduction as the case may be."”

(ivy  Claim No.12 with regard to cost of the proceeding.

It is stated on behalf of the appellant that though the
appellant has incurred an amount of Rs.7.00 lacs towards the
cost of the arbitration proceeding, yet the arbitrator has
awarded a sum of Rs.2.5 lacs by way of cost of the proceeding
of the arbitration to the appellant. The trial court has upheld
the same. We do not find any infirmity in the same warranting
interference.

16.  Atthis stage, we may advert to the submissions made by learned senior
counsel on behalf of the appellant. At the cost of repetition, we may state that
the claim for extra work performed by the appellant has not been admitted by
the respondents in their statement of claim and, therefore, the contention that
since the claim for extra work performed by the appellant has been admitted
by the respondent therefore the same ought to have been decreed, cannot be
accepted. Similarly the contention that communication dated 18.3.1999 sent
by Engineer-in-Chief to the Chief Engineer is de hors the terms and conditions
of the agreement, also cannot be accepted as the same forms part of the
contract for the reasons already assigned by us while dealing with the claims
No.5 and 6 of the appellant. The contention that the order dated 26.2.2001
. passed by the Executive Engineer is de hors the terms and conditions of the
contract cannot be accepted as the appellant was not entitled to collect the
toll tax at the enhanced rate in view of the specific stipulation contained in the
notification dated 27.1.2000 that the same wonild not apply to the agreement
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executed prior to the date of issuance of the notification. The claim for grant
of interest also cannot be entertained in view of specific prohibition contained
in clause 17.2 of the agreement.

17.  The arbitrator on the basis of meticulous appreciation of the material

"evidence on record has assigned reasons and has rejected the claims of the

appellant, Therefore, it cannot be said that the award has been passed in
contravention of Section 31 of the Act inasmuch as it contains detailed reasons
for the findings recorded by the arbitrator. The trial court has rightly rejected
the objections preferred by the appellant to the award passed by the arbitrator.

18.  Inview of the preceding analysis, the award passed by the arbitrator
cannot be said to be contrary to the fundamental policy of Indian Law Justice
or Morality, contrary to statute, or patent illegality, warranting interference of
the trial court in exercise of power under Section 34 of the Act, therefore, the
trial court has rightly rejected the objections preferred by the appeliant under
section 34 of the Act. Therefore, we do not find any merit in the appeal.

19. In the result, the appeal fails and is hereby dismissed. The parties
shall bear their own costs.

Appeal dismissed.

L.L.R. [2016] M.P., 2039
CIVIL REVISION
Before Mr. Justice Sujoy Paul
C.R.No. 195/2015 (Jabalpur) decided on 11 February, 2016

SUNIL SINGH ...Applicant
Vs.
SMT. MEENAKSHI NEMA ...Non-applicant

A. Accommodation Control Act, M.P. (41 of 1961), Section
23-A - Revision against order of eviction and to pay arrears of rent -
Held - Under Section 23-A eviction can be sought on the ground of
bonafide requirement - Neither the non-payment of rent nor recovery
of rent can be subjected under Chapter III-A of the Act.  (Para 11)

@ T [FaEer s, 4H. (1961 BT 41), GRT 23— —
fd @ 9911 & H{Ia G d9@dl @ IRy @ fawg ghEer -
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A o wEd R — 7 ab e @ T o T @ v A wqeh B
aftifras @ srearg II-¢ & sisaeflT w1 17 waar €

B. Accommodation Control Act, M.P. (41 of 1961), Section
23-J - Non-applicant being widow is a landlord within the purview of
Section 23-J of the Act - Hence she.is entitled under Section 23-J to
file suit on the ground of bonafide requirement. (Para 13)

A vITT T JEE, T (1961 T 41),. ST 23—~ —
- RfaET e fuar e afaPre 3 gRT 232 ¥ aRfa @ Al
AT AfAE T — I 98 RIS AMFFAT @ ATIR IR 9] GXIT D
g NI 23—-9 @ IEd FHIN 2 |

C. . Accommodation ControlAct, M.P. (41 of 1961), Sections
. 23-A & 23-J - Authority of RCA - Maintainability - Under Chapter 111-
A of the Act for the purpose of eviction on the ground of bonafide need
RCA is a competent anthority - Wrong quoting of provision by itself
would not denude the power of the authority. (Para 15)

/A I 9T Iftrfagw, aa (1961 BT 41) NIV 23—V T
238 — #reT [Ag9Fe giEeNt o1 gifdere — wiytfigar — afttfm @
ey II-v 9 a9 arafde AaTHAl @ IAER R SS&@d] @ IS
8g wreT Frfas vifrer e aaw aiitierd € — Suew &1 Taw IR
wWa: gt ¥ wfdm @1 aver T R

D, Objection about Non-registration of Adoption deed -
Since the objection was not raised before RCA he was not required to
examine the same. (Para 16)

. e fad@ @ gdigT waftra araftad — 4fe wreT Fa=ss
uTfitrarll # 9ue amufed Y word ¥ off, gufev swe gRT amufy &1
TAger fear @ rifdra T ey

E. Issuance of improper summons - Issue not raised in the
petition can not be permitted to be raised in arguments.  (Para 17)

g argfera aa= wivl 41 S — aivest F w1 9T el Sor
TqT T, 9 g89 @ SN SoM @Y agAafa wE < 5 wad

Cases referred:

(2008) 15 SCC 538, (2008) 3 SCC 299, (2011) § SCC 532, (2013)
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- 2 MPLJ 237, 1998 (1) MPLJ 110, AIR 1977 SC 854, (1994) 2 SCC 558,
(2001) 2 SCC 482, (2003) 4 SCC 712, (2003) 6 SCC 545, (2004) 1 SCC
453, (2006) 3 SCC 167, (2006) 5 SC 789, (2010)11 SCC 433, (2002) 9
SCC 458, (2007) 3 MPHT 309, (2008) 4 MPLJ 536.

Akhilesh Jain, for the applicant.
Shreyas Dubey, for the non-applicant.

ORDER

Suvioy PauL, J. :~ This civil revision filed under Section 23-E of the
M.P. Accommodation Control Act, 1961 (hereinafter referred to as the Act)
challenges the legality, propriety and correctness of the order passed by the
Prescribed/Rent Control Authority (R.C.A.) dated 08-05-2015.

2. Brief facts necessary for adjudication of this matter are that the non-

" applicant filed an application under Section 18 and 20 of the M. P, Parisar
Kirayedari Adhiniyam, 2012 (hereinafter referred to as the Adhiniyam) before
the Rent Controlling Authority, Satna for eviction of the applicant and for
recovery of arrears of rent. This is not in dispute between the parties that a
tenancy agreement dated 06-07-2000 was executed between the husband of
non-applicant and the applicant. Accordingly, a shop was allotted to the
applicant for an amount of Rs.2,500/- per month. The applicant is running the
shop in the name of Parul Agency from the said rented shop.

3. The applicant filed written statement and controverted the allegations
of application filed under Section 18 and 20 of the Adhiniyam. The Court
below after hearing the parties allowed the application of non-applicant and
directed the applicant to vacate the accommodation in question and hand °
over the possession to non-applicant within one month. It is further directed
that arrears of rent be adjusted from the security amount of Rs. 1,00,000/-.
If anything is remaining after adjustment of arrears of rent, the said amountbe -
paid to the other side.

4, Shri Akhilesh Jain, learned counsel for the applicant assailed the
impugned order by contending that the Adhiniyam although got assent of
Hon'ble President but as per Section 1 (3) of the Adhiniyam it has not been
published in the official gazette. Hence, the Adhiniyam has not been enforced
till date. The application of non-applicant before the R.C.A. was not
maintainable because it was filed under the Adhiniyam, which is not enforcible

-
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till date. Thus, the Authority below has acted with material irregularity and in
-excess to jurisdiction. It is further submitted that the Authority below had no
jurisdiction to pass the decree for arrears of rent. For the purpose of recovery .
of arrears of rent, non-applicant should have filed civil suit and the application
before R.C.A. was not maintainable.

5. It is further urged by Shri Jain that the accommodation in question was -
sought to be vacated by showing the alleged bonafide need of non-applicant's
son Nitinraj Nema. It is submitted that non-applicant allegedly adopted Nitinraj
Nema but failed to prove custom of adoption. The adoption was against the
provisions of Hindu Adoption and Maintenance Act, 1956. On this score
alone, the order of Court below needs to be interfered with. It is argued that
the unregistered adoption deed was also inadmissible in evidence. Thus, the
learned R.C.A. should have dismissed the application for eviction.

6. Shri Jain by placing reliance on the judgment of Supreme Court
reported in (2008) 15 SCC 538 Sulochana vs Rajinder Singh, urged that
the non-applicant's case is not covered under Section 23-J of the Act. It is
submitted that the non-applicant cannot be treated to be a 'Jandlord’ within
the meaning of the said Act. :

7. Shri Jain has taken pain to contend that the summons issued by R.C.A.

were not in the prescribed form and proceedings based on such summons are
liable to be interfered with.

8. Shri Shreyas Dubey, learned counsel for the respondent supported
the impugned order. He submitted that the non-applicant is a landlord as per
Chapter II-A of the Act. He submitted that the Court below has not committed
any error of law while allowing the application of non-applicant. In support of
his contention, he relied on Pradeep Kumar vs Hajari Lal (2008) 3 SCC
299, Booz Allen and Hamilton Inc. vs SBI Home Finance Limited and
others (2011) 5 SCC 532, Praveen Kumar vs Raghunath s/o Jagannath
Ghorse and another (2013) 2 M.P.L.J. 237. No other point is raised by the ~
parties.

9. T have heard the parties at length and perused the record.

10.  Before dealing with rival contentions, it is apposite to refer certain
provisions of the Act. Chapter III-A of the Act deals with the eviction of
tenants on the ground of 'bonafide requirement’. Section 23-A is a special
provision and the said chapter prescribes a summary proceedings.



ILL.R.[2016]M.P. ~  Sunil Singh Vs. Smt. Meenakshi Nema 2043

11.  Asimple reading of Chapter III-A of the Act and more particularly
Section 23-A of the Act makes it clear that the eviction can be sought for on
the ground of 'bonafide requirement'. I find force in the arguments of Shri
Akhilesh Jain that non payment of rent or recovery of rent cannot be subject
matter of adjudication under Chapter I1I-A. To this extent the applicant has
made out a case.

12.  The core issue inrelation to eviction is whether the non- applicant isa
"landlord' and whether she was able to establish bonafide requirement of
accommodation before the Authority below. It is apt to quote Section 23-J of
the Act which reads as under:-

23-J. Definition of landlord for the purposes of Chapter
IH-A-

For the purposes of this Chapter 'landlord' means a landlord
who is-

® aretired servant of any Government including a retired
member of Defence Services; or -

(i)  aretired servant of a company owned or controlled
either by the Central or State Government; or

(iit) a widow or a divorced wife; or

(iv)  physically handicapped person; or

2 a servant of any Government including a member of
defence services who, according to his service conditions, is not
entitled to Government accommodation on his posting to a place”
where he owns a house or is entitled to such accommodation
only on payment of a penal rent on his posting to such a place.

(emphasis supplied)

13.  Thereliance was placed by the applicant on the judgment of the Apex
Court in the case of Sulocharna (supra). In the said case, the Apex Court
held that recourse to summary procedure under Chapter III-A of the Act can
be taken only by specified landlord within the meaning of Section 23-J of the
Act, which includes 'widow or divorced wife'. Only a landlord who comes
within the purview of the said definition is entitled to file suit on the ground of
bonafide requirement. In Sulochana (supra), the Apex Court opined that the
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appellant purchased the property in question on 23-03-1996. She was already
a widow at that time. In the present case, admittedly the tenancy agreement
was entered into between the non-applicant's husband and present applicant,
The husband died later on. The non-applicant herein was not a widow at that
time. The widow thereafter filed an application for eviction. This Court in
1998 (1) M.P.L.J. 110 Kailash, Chandra and others vs Dr. Kamla w/o
Chintaman Chaudhary held that the law nowhere says that a woman would
be entitled to the benefit under Section 23-J read with section 23-A if the
premises were let out when she was not a widow and the need arose only
after she became a widow. The concession is shown to the persons and the
cause of action would accrue in favour of such landlord only when they need
the premises. The cause of action for eviction would not accrue on the date

when the tenancy was created. '

14.  For the foregoing reasons, I am unable to hold that non-applicant is
not a landlord within the meaning of Section 23-J of the Act. The judgment of
Sulochana (supra) for the reasons stated above cannot be pressed in service
in the present case.

15.  Theapplicant contended that Adhiniyam of 2012 has no application,
hence the application filed under the said Adhiniyam should have been
dismissed by R.C.A. It is seen that R.C.A. opined that the reliance on
Adhiniyam is based on wrong quoting of provision. He otherwise has authority
to deal with the question. In my view, it is trite that omission or error in
mentjoning the correct provision of law by itself would not denude the power
. of the authority to take it so long as source of power is traceable from enabling

provision. [See A.LR. 1977 SC 854 P.R. Naidu vs Govt. of A.P,, (1994) 2
SCC 5358 State of Karnataka vs Krishnaji Srinivas Kulkarni and others,
(2001) 2 SCC 482 B.S.E. Brokers Forum, Bombay and others vs Securities
and Exchange Board of India and others, (2003) 4 SCC 712 High Court
of Gujarat and another vs Gujarat Kishan Mazdoor Panchayat and
others, (2003) 6 SCC 545 Chandra Singh and others vs State of Rajasthan
and another, (2004) 1 SCC 453 Challamane Huchha Gowda vs M.R.
Tirumala and another, (2006) 3 SCC 167 Union of India and another vs
S.C. Parasher and (2006) 5 SCC 789 K.K. Parmar vs H.C. of Gujarat].
Chapter ITI-A of the Act makes it clear that for the purpose of eviction on the
ground of bonafide need, R.C.A. is a competent authority. Hence, ] am unable
to hold that for the purpose of eviction, R.C.A. has acted beyond his authority.
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The applicant is entitled to succeed only on the aspect of recovery of rent.

16.  The applicant has also raised doubt about adoption of Nitinraj Nema
by the non-applicant. In the written statement filed before the R.C.A_, the
applicant has raised a bald objection. In Para 6, it is averred that the applicant
has filed an unproved and misleading adoption deed. The applicant did not
raise objection before the Court below relating to non-registration of adoption
deed. In view of the aforesaid, R.C.A. was not required to examine the question
whether Nitinraj Nema was adopted son or not. If the applicant had any
doubt about the same, the burden was on the applicant to putforth his defence
in a proper manner. Similarly, it was for the present applicant to show before
the R.C.A. that Nitinraj Nema cannot be treated as son of the non-applicant.
The applicant has failed to-discharge said burden. -

17.  The last contention of Shri Jain was relating to issuance of improper
summons. It is seen that there is no pleading in the present civil revision relating
to the said contention. The applicant has not raised any ground relating to
infirmity in the procedure of issuance of surnmons or relating to form of the
summons. This is trite law that an issue not raised in the petition cannot be
permitted to be-raised in arguments. [See (2010) 11 SCC 433 Avinash
Gaikwad and others vs State of Maharashtra and others, (2002) 9 SCC
458 State of Rajasthan and another vs D.D. Sood and another, (2007) 3
M.P.H.T. 309 Nagda Municipality vs ITC Limited and (2008) 4 M.P.L.J.
536 Gomti Bai Tamrakar and others vs State of M.P and others]

18.  Asanalyzed above, the applicant is entitled to succeed partly. The
applicant is able to establish that the R.C.A. has committed an error in passing
the order relating to rent/arrears of rent. Under Section 23-J of the Act, learned
R.C.A. was competent to pass orders only in relation to eviction based on
'bonafide requirement'. The impugned order to the extent relates to rent is
liable to be interfered with.

19.  Resultantly, the petition is partly allowed. The impugned order to the
extent it relates to payment/recovery of rent is set aside. Liberty is reserved
to the non-applicant to avail the remedy relating to recovery of rent by filing
appropriate proceeding before the Court of competent jurisdiction. Rest of
the order which relates to eviction is affirmed.

20. No order as to costs.

Revision partly allowed.
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L.L.R. [2016] M.P., 2046
' CIVIL REVISION
Before Mr. Justice Alok Aradhe
C.R. No. 142/2004 (Jabalpur) decided on 03 March, 2016

PARAMIJEET KAUR BHAMBAH (SMT.) ...Applicant
Vs. :
SMT. JASVEER KAUR WADHWA ...Non-applicant

A. Accommodation Control Act, M.P. @1 of 1961), Section
23-A(b) - Eviction 'suit - Plaintiff widow - Bonafide need for non-
residential purpose - Rent Controlling Authority dismissed the
application u/S 23-A(b) of the Act 0of 1961, on the ground that applicant
failed to prove the ownership and bonafide need - Held - The ownership
in eviction suit has to be proved vis-a-vis the tenant and not absolute
ownership and no evidence in rebuttal has been adduced by the non-
applicant on the point of bonafide need & even defence of the non-
applicant against eviction has been struck out - Application u/S 23-
A(b) of the Act of 1961 allowed - Revision allowed. (Paras 8 to 11)

& T R PR, 9.8, (1961 @7 41), aT 23-9(d1) —
Fewel #r g — Ay fygar @ — A% IrMA guive ?g aRafae
agHar — ATsT Fdmw wilferd 3 st 1961 @7 arT 23—Y(d) &
AT GG ARTT 59 IR W) @iy fear & afysr e @i
T4 qIIfa® ATaaHar aifed o1 § arawd W — affeifRa — sl
T % ¥ fARER @ goEd ¥ Wi & 9Iied S99 ' 7 5yl
wWifra &1 9 qwfes smawsw 9 fig W oemafe grr w@sa
B3 WIET YT 8] B T3 2 UG Gel oo & dqudl & feg smmdfeer
BT g9 1 gurd & Iy = 2 — s 1961 @Y et 23—q(d) @
Fafa U¥T IRTT WYX ~ YANGT A

B. Accommodation Control Act, M.P. (41 of 1961), Section 23-

A(b) - Eviction suit - Ground - Bonafide need for non-residential purpose

.= Owner - Meaning - Held - The meaning of the term "owner" has to be

understood vis-3-vis a tenant and not absolute ownership and it means
that the owner should be something more than the tenant.

(Para8)

4 R R S, T (1961 ®T 41), RT 23— —
FTEel] F7 17 — T — AR AW YAISE ¥Y IRAAS ATqLIHAT —
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Wl — sref — FHfreiRT — = “w@rl @1 af @ fvdar @ gaEd
d wasn e ARy 7 5 f Wi @ geee ¥ 9 guer aof aw 2
fF v fevder &1 gar & well 3 IREg g qede g Afey)

C. Interpretation of statutes - Accommodation Control Act,
M.E. (41 of 1961) Section 23-A(b)- Eviction suit - It is well settled legal
proposition that question of title to the property has to be examined
incidentally and cannot be decided finally in the eviction suit.  (Para 9)

T BT @7 [dTT — T Ao aftfaas, ua. (1961 @7
41) grer-23-Y(d1)— @ FT 715 — u% vo grnfa fafktre gfraes @
e dg@sh @ ae ¥ Wifa @ W@ 3 v o aEfiE w7 ¥ wdEer
foar smar =1fey ve ot oifaw w9 @ fafiRew wdf fraT o woarn)

Cases referred:

1970 MPLJ 674, 1990 MPLJ 112, 2003 (2) MPLJ 481, 2006(1)
MPLJ 338, (1994) 4 SCC 250, (1989) 1 SCC 444, AIR (2014) SC 1394,
(2002) 3 SCC 375, (2012) 2 MPLJ 460, 1986 JLJ 313, 1998 MPLJ 610,
AIR 1956 SC 593, AIR 1966 SC 605, AIR 1960 SC 213, AIR 1976 SC
309, AIR 1989 SC 162, 2010(3) MPLJ 203, 2009(1) MPLJ 343, AIR 1987
SC 2028, (1995) 6 SCC 580, (2000) 8 SCC 123, (2006) 5 SCC 532, AIR
1960 SC 100, 1985 MPLJ 675.

Rajendra Tiwari with Abhishek Tiwari, for the applicant.
Pranay Verma, for the non-applicant.

ORDER

ALOK ARADHE, J. :- [nthis Revision under Section 23-E of M.P.
Accomodation (sic:Accommedation) Control Act, 1961, the applicant has
assailed the validity of order dated 19/01/2004 passed by the Rent Controlling
Authority, Jabalpur. In order to appreciate the applicant's challenge to the
impugned order, few facts need mention which are stated infra.

2. The applicant filed an application under Section 23-A(b) of
M.P.Accomodation (sic:Accommodation) Control Act, 1961 (hereinafter
referred to as 'Act') against the non-applicant. The claim in the application
inter alia was based on the ground that accommodation in question, which is
non-residential in nature, was let out to the non-applicant under an agreement
dated 28/01/1992 by Late Sardar Kulwant Singh, who is husband of the
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applicant. It was further pleaded that on 06/04/ 1998 the applicant’s husband ’
expired. Thereafter, the non-applicant started paying rent to the applicant and
thus attorned to the ownership of the applicant. The eviction of the non-applicant
from the accommodation in question was sought inter alia on the ground that
applicant needs the accommodation bonafide for her son namely Gurjinder
Singh who wants to open an ice cream parlour in the premises in question.
The non-applicant filed an application under Section 23-C of the Act and was
granted the leave to defend. Thereafter, the non-applicant filed the wriiten
statement and the Rent Controlling Authority recorded the evidence of the
parties and by an order dated 19/01/2004 dismissed the application filed by
the applicant inter alia on the ground that the applicant has failed to prove that
she is the owner of the premises in question and the applicant has not
approached the Court with clean hands as she has failed to disclose the
alternative vacant accommodation in her possession. During the pendency of
this revision, by an order dated 2.12.2004 passed by this Court, the defence
of the non-applicant against eviction was struck out. On a reference being
made by learned Single Judge vide order dated 11.11.2006, a Division Bench
of this Court answered the reference by stating that after granting leave to
defend the Rent Controlling Authority is not required to grant any opportunity
to file the written statement.

3. Learned senior counsel for the applicant while inviting the attention of
this Court to order dated 02/12/2004 passed by a Bench of this Court submitted
. that defence of the non-applicant to the proceeding for eviction has already
been struck out. It is submitied that the non-applicant has implicitly admitted
the title of the applicant in respect of the suit accommodation in the application
for leave to defend and in view of Section 23-D(3) of the Act, the statutory
presumption is attached to the bonafide need of the applicant. It is also
submitted that non-applicant has failed to lead any evidence in rebuttal to
dislodge the statutory presumption in respect of the bonafide need. It is also
submitted that since the applicant is a widow, therefore, she belongs to category
specified in Section 23-J of the Act and was competent to file the application
for eviction under Chapter I1I-A of the Act and all otherco-owners need not
have joined her in the proceeding. In support of aforesaid submissions reliance
has been placed on decisions in the case of Onkar Prasad Patel V. Brijlal
1965 MPLJ N63, Smt. Krishnabai Vs. Smt. Laxmibai 1970 MPLJ 674,
Harbans Singh Vs. Smt. Margrat G. Bhingardive 1990 MPLJ 112, Girish
Kumar Shrivastava Vs. Punjab National Bank, Satna 2003(2) MPLJ 481
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and Pandharinath S/o Ramchandra Rao Vs. Rukminibai wd/o Chotelal
and other 2006(1) MPLJ 338. It is urged that the plea that the applicant is
not the owner of the accommodation in question, has not been taken in the
application under Section 23-C of the Act and there is sufficient material on
record to arrive at a finding that the applicant is the owner in respect of the
accommodation in question. In support of aforesaid submission, learned senior
counsel for the applicant has placed reliance on the decisions of Supreme
Court in the case of Smt. Anar Devi Vs. Nathu Ram (1994) 4 SCC 250,
Pal Singh, Vs. Sunder Singh (Dead) by Lrs and Others (1989) 1 SCC 444
and Keshar Bai Vs. Chhunulal A.LR. (2014) SC 1394.

4. On the other hand, learned counsel for the non-applicant has invited
the attention of this Court to the sale deed filed by the applicant before this
Court as well as the date of dissolution of partnership and Will (Exhibit-P-15)
dated 05/08/1974 to submit that from the aforesaid documents, the title of
the applicant in respect of accommodation in question is not even remotely
proved. It is further submitted that in a proceeding under Section 23-A(b) of
the Act the applicant is required to prove the ownership. It is urged that the
landlord can be said to be the owner if he has the right to evict the tenant and
then to retain, control, hold and use the property for himselfrather on some
one's behalf and mere collection of rent would not make a person an owner.
In support of aforesaid submissions, reliance has been placed on decisions of
Supreme Court in Sheela and Others Vs. Firm Prahlad Rai Prem Prakash,
(2002) 3 SCC 375, and of this Court in the cases of Dayal Das (dead)
through Lrs' Smt. Kamla Chenani-and Others Vs. Rajendra Prasad
Gautam (2012) 2 MPLJ 460 and Asif Ali Vs. Rahandomal, 1986 JLT 313.
Itis also argued that even if the defence is struck out, the defendant can still
show that plaintiff is not the owner of the suit premises. In this connection,
reference has been made to decision in the case of Sakhiba Masood Vs.
Tahabbur Ali Khan, 1998 MPLJ 610. It is also argued that the applicant is
neither the owner nor a co-owner and has no semblance of title in respect of
the accommodation in question,

5. It is also submitted that there is no admission in respect of title of the
applicant in the application for leave to contest the prayer for eviction. It is
further argued that statement made in the application under Section 23-C of
the Act that Kulwant Singh is the owner of the property is factually incorrect,
and an erroneous admission can always be explained. In support of aforesaid
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submission, reference has been made to decision of Supreme Court in the
case of Nagubai Ammal and others Vs. B.Shama Rao and others AIR
1956 SC 593. It is urged that mere admission is insufficient to confer title,
which does not exist. In this connection, reliance has been placed on a decision
of the Supreme Court in Ambika Prasad Vs. Ram Ekbal Rai AIR 1966 SC
605 and Kedar Nath Motani and others Vs. Prahlad Rai and others, AIR
1960 SC213. It is argued that even if the defence of the non-applicant to the
proceeding for eviction is struck out, the non-applicant can submit that even
on the basis of evidence adduced by the applicant, a decree cannot be passed.
For this proposition, reliance has been placed to decisions of the Supreme
Court in the cases of M/s Paradise Industrial Corporation Vs. M/s Kiln
Plastics Products, AIR 1976 SC 309 and Modula India Vs. Kamakshya
Singh Deo, AIR 1989 SC 162. It is further argued that the applicant has
failed to plead the availability of an alternative accommodation and has further
failed to prove as to how it is not suitable and, therefore, the bonafide need of
the applicant has to be negatived. In this connection, reference has been made
to the decisions in the case of Gyasi Nayak Vs. Gyanchandra Jain,2010(3)
MPLJ 203 and Raj Kumar Jain Vs. Smt. Usha Mukhariya, 2009(1) MPLJ
343.

6. [ have considered the respective submissions made by learned counsel
for the parties and have perused the record. Before proceeding further, it is
apposite to take note of the relevant provisions of the Act. The Act is enacted
with a view to provide for regulation and control of letting and renting
accommodation, expeditious trial of eviction cases on the ground of bonafide
requirement of certain categories of landlord and generally to regulate and
control eviction of tenants from the accommodations and for other matter
connected therewith or incidental thereto. Chapter III-A of the M.P.
Accommodation Control Act, was inserted by M.P. Act N0.27 0f 1983 w.e.f.
16.8.1983, which deals with eviction of tenants on the ground of bonafide
requirement. Section 23-A of the Act makes a special provision for eviction
of the tenant on the ground of bonafide requirement in respect of residential as
well as non-residential accommodations. It also provides a forum of Rent
Controlling Authority in place of civil Court for passing an order of eviction on
the ground of bonafide need. The applicability of the Chapter is restricted to
special category Relevant extract of Section 23-A of the Act, reads as under:-

"Special provision for eviction of tenant on ground of bona
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fide requirement:-

(b) that the accommodation let for non-residential
purpose is required "bonafide" by the landlord for the
purpose of continuing or starting his business or that
of any of his major sons or unmarried daughters, if he
is the owner thereof or for any person for whose benefit

- the accommodation is held and that the landlord or
such person has no other reasonably suitable non-
residential accommodation of his own in his occupation
in the city or town concerned:

Provided that where a person who is a landlord has
acquired any accommodation or any interest therein by transfer,
-no application for eviction of tenant of such accommodation
shall be maintainable at the instance of such person unless a
period of one year has elapsed from the date of such

acquisition.

From perusal of Section 23-A(b) of the Act, it is evident that if the
eviction is sought in respect of non-residential accommodation, the landlord
is required to prove that he is the owner of the suit accommodation.

7. Relevant extract of Section 23-D of the Act, reads as follows:-

"Section 23-D: Procedure to be followed by Rent Controlling
Author:ty or-grant of leave to tenant to contest: -(3) In
. respect of an application by a landlord it shall be presumed,
unless the contrary is proved, the requirement by the landlord
with reference to'clause (a) or clause (b), as the case may be
of Section 23-A is bonafide™. .

8. The scope and ambit of the expression "ownership" in the context of
the Rent Control Act is well settled. The Supreme Court in the case of Smr.

Shanti Sharma and others Vs. Smit. Vedprabha and others, AIR 1987 SC
2028, while dealing with provisions of Delhi Rent Control Act, which is
Parimaterid with the Act, has held that - "the word "owner" has not been
defined in the Act and has also not been defined in the Transfer of Property
Act. Ordinarily, the concept of ownership may be absolute ownership, but in
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the modern context where it is more or less admitted that all lands belong to
the State, the persons who hold the properties will only be lessees or the
persons holding the land on some term from the Govt. or the authorities
constituted by the State, and in this view of the matter it could not be thought
" of that the Legislature when it used the term "owner" in the provision of S.
14(1)(e), it thought of ownership is absolute ownership. It must be presumed
that the concept of ownership only will be as it is understood at present. It
could not be doubted that the term "owner” has to be understood in the
context of the background of the law and what is contemplated in the scheme
of the Act. The Act has been enacted for protection of the tenants. But, at the
same time, it has provided that the landlord under certain circumstances will
be entitled to seek eviction, and bona fide requirement is one of such grounds
on the basis of which landlords have been permitted to have eviction of a
tenant. In this context, the phrase, "owner" thereof has to be understood and
it is clear that what is contemplated is that where the person builds up his
property and lets out to the tenant and subsequently needs it for his own use,
he should be entitled to an order or decree for eviction, the only things which
are necessary for him are to prove his bona fide requirement and that he is the
owner thereof, In this context, what appears to be the meaning of the term
"owner"” vis-a-vis the tenant, i.e. the owner should be something more than
the tenant™.

9. It is.equally well settled legal proposition that question oftitle to the
property has to be examined incidentally and cannot be decided finally in the
eviction suit. See: Dr. Ranbir Singh Vs. Asharfilal, (1995) 6 SCC 580. Similar
view has been taken by the Supreme Court in the case.of Shamim Akhtar
Vs. Igbal Ahmed and another, (2000) 8 SCC 123 as well as in the case of
Bhogadi Kannababu and others Vs. Vuggina Pydamma and others, (2006)
5 SCC 532. '

10.  Itis trite law that an admission is the best piece of evidence - See:
Narayan Vs. Gopal, ALR. 1960 SC 100. The scope and ambit of power
under Section 23-E of the Act is well settled. It has been held by the Division
Bench of this Court in B. Johnson Vs. C.S. Naidu, 1985 M.P.L.J. 675, that
power is wider in revision, but is narrower in appeal. In the backdrop of
" aforesaid well settled legal proposition, the material on record may be
examined. From close and conjoint scrutiny of sale deed dated 16.3.1961,
deed of dissolution of partnership dated 30.6.1976 and will dated 5.8.1984
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. (Ex.P/15), it is not -established that applicant is the owner of the

accommodation in question. However, in the context of proposition of law
laid down by the Supreme Court in the case of Smt. Shanti Sharma (supra)
that owner should be something more than a tenant, the other material available
on record may be looked into. From perusal of order dated 20.5.1999 (Ex.P/
13) issued by the Chief Executive Officer of the Cantonment Board and the
rent receipt (Ex.P/18), it is evident that the applicant is shown to be the owner
of the house in the aforesaid documents. It is trite law that owner of the
property makes payment of tax in respect of the property. From persual
(sic:perusal) of Ex.P/14, it is evident that a demand notice was issued to the
applicant for making payment of the property tax for the year 2001-02. In
her evidence, the applicant has stated that after the death of Gurdeep Singh,
an oral partition took place between Shivdev Singh and Inder Singh. Thus,
from the material available on record, for the purposes of proceeding for
eviction, it can safely be inferred that the applicant is something more than a
tenant in respect of the accommodation in question as against the non-applicant
who does not claim any title in respect of accommodation in question and is

" admittedly a tenant. It is also worth mentioning that non-applicant in the

application under Section 23-C of the Act has not taken a plea that applicant
is not the owner of the accommodation in question. It has further been stated
by the applicant in her evidence that she requires the accommodation
bonafide for the purposes of her son. No evidence in rebuttal has been adduced
by the non-applicant, Even otherwise, the evidence of the non-applicant cannot
be looked into, as the defence of the non-applicant to the proceeding for
eviction has been struck out. There is a statutory presumption with regard to
bonafide need of the applicant contained in Section 23-D(3) of the Act, which
has been rebutted. Therefore, the bonafide need is held to be proved.

11.  For the aforementioned reasons, the finding recorded by the Rent
Controlling Authority that the applicant is not the owner of the accommodation
in question and has failed to prove her bonafide need, cannot but be said to
be perverse. Accordingly, it is quashed and the application for eviction filed
by the applicant under Section 23-A(b) of the Act is allowed with costs.

12. Admittedly, the non-applicant has deposited an amount of
Rs.2,25,000/- with the applicant. At the time of hearing, learned senior counsel
for the applicant submitted that he would refund the remaining amount to the
non-applicant after adjusting the same towards the arrears of rent, which may
be due to the applicant.
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13.  Since the non-applicant is carrying on the business in the premises in
question, I deem it appropriate to grant four months time to the non-applicant
to vacate the premises, subject to fulfillment of the following conditions:-

"1. That the non-applicant shall furnish an undertaking that within a period of
one month from today before the Rent Controlling Authority that he would not
sub-let or part with the suit house and shall hand-over the vacant possession
to the applicant on or before 10th July, 2016. '

2. The non-applicant shall tender entire arrears of rent and shall deposit
monthly rent up to 10th of every calender month before the Rent Controlling
Authority for the period for which accommodation remains in possession of
the non-applicant.

3. The order for eviction shall be kept in abeyance up to 10th July, 2016
subject to compliance with the aforesaid conditions. In case of violation of the
terms and conditions aforementioned, it would be open for the applicant to
execute the order.

4, The applicant shall deposit an amount of Rs.2.25 Lacs before the
- Rent Controlling Authority within one month from today which shall be payable
to the non-applicant."

With the aforesaid directions, the revision stands disposed of.
Revision disposed of.

I.L.R. [2016] M.P., 2054
CIVIL REVISION
Before Mr. Justice Roliit Arya
C.R.No. 105/2015 (Gwalior) decided on 29 March, 2016

VIJAY SOOD ...Applicant
Vs.
KANAK DEVI & ors. ...Non-applicants

A, Civil Procedure Code (5 of 1908), Section 2(2) - Decree -
Essentials thereof and distinction between Preliminary and Final Decree
explained - A decree has following essentials - (i) Complete process of
adjudication - (if} Final determination of rights of the parties qua the matter
in controversy - (iii) A formal declaration of such conclusive/determined
rights so far as that court is concerned - In a preliminary decree certain

al

-,
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rights are conclusively determined - Effect of not challenging Preliminary
decree - Unless the Preliminary decree is challenged in appeal the rights
so determined becomes final and conclusive and the same cannot be
questioned in Final decree. (Paras 16 & 18)

& Rvfda afsar afear (1908 #7 5), a7 2(2) — R#T — S48
S T T IRBE 07 afm Rl A firsar &1 wre v -
e fewl @ swfafed smawws @ et & — (i) = fofeT 9 gyl
fpar — (ii) f@riye av@ & W9y & vgerl @ ARt @ afm
IEEReT — (jii) YW Freargs /eamaRa atert 9 straie sgaty
SIEl 96 99 <AIEd 3 699 § — U yRPre 3 § SRy sfrert .
B Frearae w9 @ smefa foar o @ - 9RBre R & gatd 9 <9
T 9919 — WY 9o & yRMS f&ah wt anfig F gAkdh ) 9 2,
mmamwﬁwwﬁméamam&aﬁﬁww

"ge A€ SOl W §odl 2 |

B. Civil Procedure Code _(5; of 1908), Order 21 Rule 26 r/w
Section 151 & Order 26 Rule 13 & 14 r/w Section 151 - Decree
directing partition by mentioning directions surrounding the suit house
and determining share, whether executable without preparation of final
decree - Held - No, as the nature of decree unambiguously requires
division of shares between the parties by metes and bounds, Decree
cannot be said to be final - Trial Court is first required to appoint a
Commissioner under Ordeér 26 Rule 13 and thereafter under Rule 14,
the Court is required to decide the objections on commissioner report,
if any, and to take a decision either to confirm or set aside or vary with
the report - The decree passed thereafter would be a final decree and
executable under Order 21 Rule 18 C.P.C. - Further held - Executing
Court committed illegality in ordering execution of preliminary decree
and further by proceeding to prepare a final decree - Revision allowed

" setting aside impugned order. (Paras 6, 12, 21 & 22)

@ Ryfae gfaar ai@ar (1908 &7 5), J1ET 21 547 26 GEURT
ST 151 T IR 26 397 13 T 14 Gg93T aRT 151 — 47 Sfaw foa
dar foy famr, 9 wom @) atsgd .3 Ry sfeafaa a1 W@ aw
IAERG B g 9eaR &1 Fkw 2 arehl ) fasges @vw € -
affEliRa — =), 4% el o) it 3 v ur vagery & 7 I &1
geam, " i diEa wfea. e 9T wsea: sife @, safay s
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@i Ffaw giar 7 T o7 wear @ — AR Srares g s 26 A
13 @ IAwlad ved sfheR 3 Frgfm @1 e andfda € w9 aquean
fraw 14 @ sfovfa, wUred g1 SR Raid o angay, afe oid &

al, &t fafifyga foar o @ Ruld « g sear s sz Rerd

BYGR dwd gy fvfa foar amr sdféa @ — aquwama wika fsat sifvs
fem =il o 5 aer 21 w18 g, @ sfoefa fsrgs @i shh
— gt gz A gfafeifRa — g e 3 aRfbe s @ fenea
HT ARy a7 ¥ aun Afw fea R v g Ffard s { adgan
FiRT A — A IRY IR FRA Y YN AR

Cases referred:

2007(2) SCC 355, AIR 1987 Bombay 235, 1976 MPLJ SN 19,
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(Supplied: Paragraph numbers)
ORDER

RoRIT ARYA, J. :- This civil revision under section 115 CPC at the
.instance of the judgment-debtor, Vijay Sood s/o late J.N.Sood against the
order dated 30/11/2015 whereby the trial Court has overruled the objections
raised against execution of the decree dated 27/02/2015 in civil suit
No0.200A/2014 and has posted the case for further orders on application
under Order XX VI rule 13 & 14 read with section 151 CPC filed by the
decree-holder and Order XXI rule 26 read with section 151 CPC filed by the
~ judgment-debtor No.2, on the next date of hearing mentioned thereunder.

2. The case in hand has a chequered history. Facts relevant and necessary
for disposal of this writ petition are to the effect; suit house No.2/120 new
No.23/61is situated in Chick Santer Morar, District Gwalior; is self acquired
property of Late Durgaprasad. Genealogy of Durgaprasad is as follows:-

":I
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Durgaprasad, died in the year 1955

Bhagwati (dead) Jainarayan (dead) = Shyamwati (dead) Satyanarayan

* year 2008 year 2000 year 2004 (dead) year 1998
. Mahendra (son) Anand (son)
Vimla Vijaysood Veenasood Nanda
(wife) dead (son) (daughter) {daughter)
Kamla Ashok Arun Meena Karuna Rakesh
(wife) (son) (son) (danghter) (daughter) (son)
3. Jainarayan had filed suit for declaration and injunction vide civil suit

No.36A/1991 that he is exclusive owner of the suit house; on the premise
that there was a memorandum partition drawn by late Durgaprasad between
Jainarayan and his brother Satyanarayan, on 25/02/1949. The trial Court
dismissed the suit vide the judgment and decree dated 15/10/1992.

4. . Onappeal in F.A.No.6 of 1993 this Court vide judgment and decree
dated 24/02/1999 affirmed the finding of the trial Court that plaintiff, Jainarayan
was not the exclusive owner of the suit property. Further, held that after death
of Durgaprasad, the suit property remained in joint possession of the plaintiff
and defendant No.1. Plaintiff was held entitled for declaration that he has half
share in the joint property. Defendant No.5 being purchaser ofthe joint family
property from Satyanarayan was not held entitled to secure possession of the

- property unless a suit for partition and possession of the share is filed by him
and his share is carved out. Consequently, the decree passed by the trial
Court was modified as follows:

“13. The decree is modified to the extent that defendant
no.5 shall deliver possession of the property to the plaintiff
as the property is not yet divided and unless property is
divided and share is determined, the purchaser being
stranger to joint family cannot secure possession of the
property. The decree of the trial Court to that extent is
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modified and it is directed that defendant no.5 shall deliver
possession of the property possessed by her to the plaintiff.”

5. The aforesaid judgment and decree passed in the first appeal No.6/1993
(supra) by this Court was subject-matter of Special Leave Petition No.5696/
2007, later on converted into civil appeal No.6548/2014 (Vijay Sood and
others Vs. Kanak Devi and others). The Hon'ble Supreme Court dismissed
the appeal on 15/07/2014.

6. Thereafter, civil suit No.200A/2014 was filed by Kanka Devi;
subsequent purchaser (plaintiff — decrée-holder; arrayed as respondent No.1
in this revision petition), for partition and possession and inter alia pleaded
that Satyanarayan had executed an agreement to sell on 09/01/1982. At that
time, vacant possession of 03 rooms was delivered but due to injunction suit
filed by the predecessor-in-interest of defendant No.2, Jainarayan, the sale
deed could not be executed. Therefore, upon vacation of the injunction order,
sale deed was executed on 16/12/1985, i.e., half portion of the suit house
marked with red ink. The suit was decreed by the trial Court vide judgment
and decree dated 27/02/2015.

7. Itis not out of place to mention that defendant NO.Q, Vijay Sood in
the said suit had filed an application under Order VIrule 17 CPC seeking

amendment for adding late Smt.Bhagwati and Smt. Shaymwati daughters of _

late Durgaprasad, as defendants. The application was dismissed by the trial
Court. Being aggrieved thereby Writ Petition No.5309/2014 filed by defendant
no:2 was withdrawn on 04/09/2014. Moreover, in the earlier suit the
predecessor-in-interest of defendants no.1 to 4, Jainarayan had not contended
that daughters of late Durgaprasad had any share in the suit property and was
not made party, instead he claimed to be the exclusive owner of the suit

property.

8. The efforts to scuttle progress of the suit did not stop here, and again
abortive attempt was made by one Anand Sood having filed an application
under Order I rule 10 CPC in the month of September, 2014 on the premise
that he had come to know about pendency of the suit recently in some family
~ function. He claimed to be the son of Shyamwati and grandson of late
Durgaprasad, therefore, entitled for 1/4th of the suit property, hence, entitled
to be arrayed as defendant. The application was rejected by the trial Court
vide order dated 01/10/2014. Being aggrieved thereby, W.P.No.6477/2014

]
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was filed before this Court. A coordinate Bench of this Court vide order
dated 07/11/2014 had remanded the matter back to the trial Court for decision
on the application afresh for the reasons recorded in the order. Accordingly,
the trial Court reconsidered the application and rejected the same by order
dated 27/11/2014. Being aggrieved, W.P.No0.7624/2014 was filed and the
same was dismissed by this Court by a detailed order passed on 06/02/2015.
Thereafter the suit was decided vide judgment and decree dated 27/02/2015.

The trial Court has passed

effect:

38, SYOIGT @I 7T 1 fAdwa ¥ 7% of ¥ gar 8 5 ardl 7
TITIT T ATIIT @ TeF §eany §Y q9v Gqawd T d
Rarfe 7T @7 3 ot T JTIFT BT (5T 59 T T8 [T
HHTT B FYARIYT T AIFRIIT @ SeaiGengl & T §eanT
UV TR & acaviRpiedl @ 7rer 87 aret v # ¥ S
ZRT &7 (33 74 97 31 G 7@ [Barfad 7#57 FT §CaNT Y
FEET T g Fva B RS & | 59 Refer 7 77 o ~paifae
133 w1 G [ET @RI & Jevne gl @ RTfeT qhiT
7 g7 9T @ FIN BT 9T o7 G @ SarnEerad &
TRTH RV BT 41T 397 Wig | Fera: aI7 Sifee Wy @ [Arger
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78 91T BT T a@ BT AT GRTITT & g &¥t)
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the decree in paragraphs 38 and 39 to the following
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9. Thereafter, decree-holder, Kanak Devi has filed an application under
Order XX VI rule 13 & 14 read with section 151 CPC seeking partition of the
suit property and apportionment of her share as detailed in the decree passed

(supra).

10.  The judgment-debtor/objector objected to the aforesaid application
inter alia contending that decree prepared on 27/02/2015 is a preliminary
decree, unless the preliminary decree is made a final decree, the same is
unexecutable in law and, therefore, the same deserves to be dismissed. Reply
thereto was filed by decree-holder inter alia contending that specific share
and apportionment with directions have been finally determined. In fact, the
decree so passed is riot a preliminary decree, therefore, the same cannot be
construed to be so for the purpose of Order XX rule 18 CPC and it is a final
decree. In paragraph 10 of the application, the details of affected persons
have been mentioned. Notices have also been issued and served. It is further
contended that in the facts and circumstances of the case, there is no
requirement of passing a final decree. It is not a case of partition of the suit
property infer se between the parties; instead the trial Court has specifically
ordered for carving out the area transferred to the decree-holder by notice of
sale dated 16/12/1985 out of the share of the ownership of satyanarayan, on
the eastern side of the suit property. Therefore, the decree was sought to be
executed,

11. Thetrial Court vide its order dated 24/08/2015 rejected the objection’
raised by the judgment-debtor/defendant No.2, Vijay Sood.

12. Being aggrieved thereby, civil revision No.69/2015 was preferred.
This Court vide order dated 16/9/2015 afier addressing upon the factual matrix,
did not consider it proper to record the finding whether the decree in question
is a preliminary or final decree and left the same to be decided by the executing
court after hearing the parties on objections raised. The executing court while
rejecting the objections has concluded that as directions surrounding the suit
house and determination of part of the house to be partitioned are contained

-
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in the decree, therefore, though in the judgment it is stated to be a preliminary
decree, but is liable for execution, therefore, called for the record for
preparation of final decree and also consideration on objections under Order
XXVIRule 13 and 14 CPC by decree-holder and under Order XXI Rule 26
CPC by judgment-debtor.

13.  Shri N.K. Gupta, learned senior counsel appearing for petitioner/
judgment-debtor while criticizing the impugned order has submitted that the
trial court in para 39 of the judgment itself has clearly pronounced for
preparation of preliminary decree, therefore, the preliminary decree passed
in the suit for partition cannot be put to execution in execution proceedings
and it is only after preparation of final decree, the same can be executed, as
the preliminary decree in question has only declared rights of parties to be
apportioned and as it is not a final decree, court is required to issue the

. commission to such person as it thinks fit to make the partition or separation

according to the rights as declared in such decree as provided for under Order
XXVIRule 13 CPC and then the commissioner shall after such enquiry as he
may deem fit and necessary divide the property into as many shares as indicated
in and as per the preliminary decree by meets (sic:metes) and bounds, as
provided for under Order XXVIRule 14 CPC. Thereafter, such report shall
be transmitted to the Court. The Court after hearing parties on objections
shall confirm, vary or set aside the same, as provided for under Rule 14 (2)
and thereafter the Court shall pass a decree in accordance with the same as
confirmed or varied, as the case may be, or set aside the report and issue a
new commission to make such order, as it thinks fit, as provided for under
Order XXVI Rule 14 (3) CPC. The final decree, so passed, can be subject
matter of execution proceedings under Order XXI Rule 18 CPC. Further
learned counsel contends that the executing court cannot travel beyond the
terms of the decree. The executing court has committed grave illegality having
proceeded to execute the preliminary decree and further perpetuated the
illegality by further directing for preparation of final decree. The whole exercise
is ultra vires to the provisions as contained under Order XX Rule 18, Order
XXVIRule 14 and Order XXI Rule 18 CPC. Learned counsel refers to the
judgments reported in Hasham Abbas Sayyad vs. Usman Abbas Sayyad
and others, 2007 (2) SCC 355, Bashiruddin Khwaja Mohiuddin v. Binraj
Murlidhar Shop at Malkapur and others, AIR 1987 Bombay 235,
Poonamchand v. Dhulibai, 1976 MPLIJ SN 19, State of M.P. v. Mangilal
Sharma, AIR 1998 SC 743 and Bhanwarlal Bhandari V. Universal Heavy
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Mechanical Lifting Enterprises, (1999) 1 SCC 558.

14.  Per contra, Shri V.K. Bhardwaj, learned senior counsel appearing
for respondent/decree-holder refers to the definition of “decree” as defined
under Section 2 (2) CPC and contends that the term decree in its folds includes -
preliminary decree as well as final decree and it is the nature and tenor of the
decree passed, which determines the character of a decree. If the Court
conclusively determines the rights of the parties in the suit and the suit is
completely disposed of, the same is final decree, however, if after determination
of the rights of the parties further proceedings have to be taken before the suit
can be completely disposed of by the court, it is a preliminary decree. In the
instant case, the trial court has finally determined the shares of defendants
no.1 to 4 LRs. of Jainarayan and defendants no.5 to 10 LRs. of Satyanarayan
in the ratio of half-half. Half portion of the LRs. of Satyanarayan is to be
carved out on the east side of the house and out of the said apportionment the
area of house purchased by the decree-holder is to be further carved out and
to that extent possession is to be delivered to the decree-holder. As such, not
only the ratio of partition, but also direction of partition has also to have been
specified, therefore, the court has conclusively determined the rights of the
parties and in fact the suit stands disposed of, No further proceedings have to
be taken before the Court. Hence, the executing court has not committed any
. 1llegality in passing the impugned order. Learned counsel relied upon the
judgments reported in Madhava Menon v. Esthapanose and another, AIR
1952 Travancore-Cochin 428, Hansraj v. Gomti and others, 1996 JLJ 357
to bolster his submissions. Learned counsel further contends that the
respondent/ decree-holder has purchased the suit property by a sale deed
dated 16/12/1985. More than 30 years' period.has passed by, till date he is
unable to get the possession of the property. Labyrinth of adversarial prolonged
process of coiled litigation has in fact and in effect frustrated all efforts so far
made by him for procuring the possession of the property purchased as a
bonafide purchaser. It is submitted that the present proceedings are only
intended to delay in execution of the decree having declared crystallized rights
of the respondent for delivery of possession. The executing court has not
committed any illegality and, therefore, no interference is warranted and the
revision deserves to be dismissed.

15.  Heard counsel for the parties.

16.  The entire controversy revolves around the word “decree” as defined



[.L.R.[2016]M.P. Vijay Sood Vs. Kanak Devi 2063

under Section 2 (2) CPC and, therefore, it is considered apposite to quote
section 2 CPC:- '

(2) "decree" means the formal expression of an
adjudication which, so far as regards the Court expressing
it, conclusively determines the rights of the parties with
regard to all or any of the matters in controversy in the
suit and may be either preliminary or final. It shall be
deemed to include the rejection of a plaint and the
determination of any question within 2[* * *] section 144,
but shall not include-

(a) any adjudication ﬁ‘an‘z which an appeal lies as an appeal
from an order, or .

(b) any order of dismissal for default.

Explanation-A decree is preliminary when further
proceedings have to be taken before the suit can be
completely disposed of. It is final when such adjudication
completely disposes of the suit, it may be partly preliminary
and partly final;

It is evident from a careful reading of the definition that “decree” has the
following essential elements:-

17.

@) Complete process of adjudication.

()  Final determination of the rights of the parties qua the
matter in controversy. *

(i) A formal declaration of such conclusive /determined
rights so far as that Court is concerned.

The Hon'ble Supreme Court in the case of Parayya Allayya

Hittalamani v. Sri Parayya Gurulingayya Poojari, 2008 (1) Civil Court
Cases 172 (SC) has observed as under:-

“d4 decree is defined in section 2 (2) of the Code of
Civil Procedure to mean the formal expression of an

_ adjudication which, so far as regards, the Court expressing

it, conclusively determines the rights of the parties with
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regard to all or any of the matter in controversy in the
suit. It may either be preliminary or final. It may be partly
preliminary and partly be final. The Court with a view to
determine whether an order passed by it is a decree or not
must take into consideration the pleadings of the parties
and the proceedings leading up to the passing of an order.
The circumstances under which an order has been made
would also be relevant.

" 18. The definition between the preliminary decree and final decree is also
well known and settled by catena of decisions. Ina preliminary decree, certain
rights are conclusively determined and unless the preliminary decree is -
challenged in appeal the rights so determined becomes final and conclusive.
As such, the same cannot be questioned in final decree. But, such declaration
of rights and liabilities of the parties by way of preliminary decree becomes
final if no further proceedings are required to be taken up by the court to
work out the actual results, but when there is a scope for further enquiry to be
conducted pursuant to the preliminary decree, the rights of the parties are
finally determined upon such enquiry and a decree is passed in accordance
with such final determination known as final decree. Both the decrees are in
the same suit. :

19.  The Hon'ble Supreme Court in the case of Shankar Balwanti
Lokhande (Dead) By Lrs Vs. Chandrakant Shankar Lokhande and another
(1995) 3 SCC 413 while dealing with the scope of Order XX Rule 18 CPC
in the matter of executability of a decree for partition has lucidly dealt with the
nature of preliminary and final decree and the scope of jurisdiction of the
exccuting court thereunder. Relevant paras thereof are reproduced below:-

“3 e A preliminary decree is one which declares the
rights and liabilities of the parties leaving the actual result
to be worked out in further proceedings. Then, as a result
of the further inquiries conducted pursuant to the
preliminary decree, the rights of the parties are fully
determined and a decree is passed in accordance with such
determination which is final. Both the decrees are in the
same suit. Final decree may be said to become final in two
ways : (1) (sic:(i}) when the time for appeal has expired
without any appeal being filed against the preliminary
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decree or the matter has been decided by the highest Court;
(ii) when, as regards the court passing the decree, the same
stands completely disposed of. It is in the latter sense the
word 'decree’ is used in Section 2(2) of CPC. The
appealability of the decree will, therefore, not affect its
character as final decree. The final decree merely carries
into fulfillment the preliminary decree.

8 It has been seen that after passing of preliminary
decree for partition, the decree cannot be made effective

without a final decree. The final decree made in favour of
the first respondent is only partial to the extent of his 1/6th
right without any demarcation or division of the properties.

Until the rights in the final decree proceedings are worked
out qua all and till a final decree in that behalf is made,

there-is no formal expression of the adjudication
conclusively determining the rights of the parties with
regard to the properties for partition in terms of the
declaration of 1/6th and 5/6th shares of the first respondent
and the appellants so as to entitle the party to make an
application for execution of the final decree.

10.  As found earlier, no executable final decree has
been drawn working out the rights of the parties dividing
the properties in terms of the shares declared in the pre-
liminary decree. The preliminary decree had only declared
the shares of the parties and properties were liable to be
partitioned in accordance with those shares by a Com-
missioner to be appointed in this behalf. Admittedly, no
Commissioner was appointed and no final decree had been
passed relating to all.” : '

20.  The aforesaid judgment has been again followed by the Hon'ble
Supreme Court in the case of Bhanwarlal Bhandari Vs. Universal Heavy
Mechanical Lifting Enterprises (1999) 1 SCC 558 and Hasham Abbas
Sayyad vs. Usman Abbas Sayyad and others, (2007) 2 SCC 355.

21.  Inthe backdrop of aforesaid preposition of law, this Court examines
factual matrix of the case to test the justifiability of the order impugned passed
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by the executing court. The suit for partition and possession vide civil suit
No0.200A/2014 was filed in the light of the observations of the coordinate
Bench of this Court while deciding F.A. No.6/1993 on 24/2/1999. In the
context of the nature of the suit and the relief claimed therein, the property
was to be divided and shares were to be determined between brothers viz.
Jainarayan and Satyanarayan. Thereafter, out of the share of Satyanarayan
the area stated and defined in the sale deed dated 16/12/1985 was required
to be apportioned in favour of the respondent/plaintiff-stranger. The terms of
the decree quoted above clearly stipulate for division of property between
heirs of Late Jainarayan and heirs of Late Satyanarayan in the ratio of half-
half. The area falling on the east side shall be apportioned in favour of heirs of
Satyanarayan and the area in the sale decd dated 16/12/1985 is to be separated
and possession is to be delivered in favour of the plaintiff. Therefore, the trial
court in para 39 has pronounced for preparation of preliminary decree. In the

" considered opinion of this Court, the trial court is justified having ordered so,
as the nature of the decree passed unambiguously requires division of shares
between the parties by meets (sic:metes) and bounds and, therefore, the suit
cannot be said to have been completely disposed of and the decree so passed
can be said to be a formal expression of adjudication conclusively determining
the rights of the parties leaving no scope forany controversy in the suit. Instead
to give effect to the directives issued in the decree in question, the trial court is
first required to appoint a commissioner, as provided for under Order XXVI
Rule 13 CPC for division of shares of parties and apportionment of the area
mentioned in the sale deed dated 16/1/1985 out of the share of LRs. of Late
Satyanarayan by meets (sic:metes) and bonnds. It is only after completion of
such exercise by the commissioner and preparation of a report thereon under
Order XX VI Rule 14 CPC the Court is required to decide the objections of
the parties on such report, if any, and take a decision either to confirm or vary
with the report or set aside the same after consideration of the contentions so
raised. Thereafter, the decree so passed by the trial court shall be the formal
expression of adjudication of the rights of the parties conclusively determining
their rights. Such final decree, so prepared, in the opinion of this Court, can
be put to execution by taking recourse to Order XXIRule 18 CPC.

22.  The executing court has committed an illegality having ordered for’
execution of the preliminary decree in partition suit and further aggravated the
illegality by proceeding to prepare a final decree, which is wholly without
jurisdiction. Consequently, the impugned order is set aside.
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23.  However, considering the fact that litigation between the parties is
going on for last 23 years and to secure the ends of justice it is directed that
both the parties shall appear before the trial court on 11th April, 2016 and the
decree-holder shall be free to file an application for appointment of
commissioner on the same day. Thereafter, the trial court shall pass necessary
orders for appointment of commissioner calling for the report of the
commissioner within fifieen days. Thereafter, upon decision on the objections,
if any, the trial court shall pass a final decree within next two weeks.

Order accordingly.

LL.R. [2016] M.P., 2067
CRIMINAL REVISION
Before Mr. Justice Sushil Kumar Gupta
Cr.R. No. 940/2014 (Gwalior) decided on 14 January, 2015

VINOD SINGH BHAGEL ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Sections 498-A & 306 - Wife of
applicant committed suicide - Father of the deceased stated in his Marg
Statement and statement w/S 161 of Cr.P.C. that applicant used to beat
and quarrel with the deceased for demand of dowry - Held - From the
statement of the parents of the deceased, there is no act of instigation
to commit suicide on behalf of the applicant, so prima facie, no case
made out for offence u/S 306 of I.P.C. - Charge u/S 306 of I.P.C. quashed
- So far as the charge u/S 498-A of LP.C. is concerned, sufficient prima
facie evidence available in statement of father of deceased - Trial Court
directed to proceed against the applicant for remaining charge u/S
498-A of I.P.C. - Revision parily allowed. (Paras 6 to 13)
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D.S. Kushwah, for the applicant.
Prabal Solanki, P.P. for the non-applicant/State.

ORDER

SusHIL KuMAR GUPTA, J. :- The petitioner has challenged the order
dated 27.10.2014 passed by First Additional Sessions Judge of First Additional
Sessions Judge in 8. T.No.74/2014 whereby the charges of offence punishable
under Sections 498-A and 306 of Indian Penal Code (in short “the Code”)
were framed against the petitioner.

2. The prosecution case, in short, is that on 04.01.2014 a Merg was
registered on the death of Seema Bhagel. During Merg enquiry, statement of
father, mother and uncle of the deceased, and other witnesses were recorded. .
Parents of the deceased stated in their statement that petitioner used to beat
and quarre] with the decéased on demand of dowry. Father of the deceased
also stated in his statement that petitioner demanded Rs.20;000/- on 27.12.2013
by telephone but he refused to give. After completion of Merg enquiry, it was
found that petitioner/accused used to commit cruelty with the deceased for
not meeting the demand of dowry and because of this she committed suicide
by hanging. Thereafter, offence under Section 498-A and 306 of the Code
has been registered against the petitioner/accused and after investigation
charge-sheet has been filed. After receiving the case on committal, Trial Court
framed the charges against the petitioner/accused under Section 498-A. and
306 of the Code.

3. Learned counsel appearing for the petitioner vehemently submitted
that the ingredients of the offence under Section 306 and 498-A of the Code
are not fulfilled and no iofa of evidence is available on record to implicate the
petitioner. He further submitted that nothing has been stated by the parents of
the deceased against the petitioner. It is further submitted that allegations of
demand of Rs.20,000/- as a dowry has been made by the father of the
deceased on 27.01.2014 after the death of the deceased on 04.01.2014. 1t is
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also submitted that only on the basis of the statement of the petitioner/accused
case under Section 306 and 498-A of the Code has been registered. Although
in the Merg enquiry report, nothing ha's been found in the statement of the
parents of the deceased about beating and cruel behavior with the deceased
for demand of dowry.

4. Learned PP for the respondent/State has fully supported the impugned
order passed by the Lower Court and submitted that there is prima facie
evidence available on record against the petitioner for framing the charges
under Section 498-A and 306 of the Code.

5. It is well settled principal (sic:principle) of law that at the time of framing
of the charge no rebuttal evidence and defence can be seen. Only on the
evidence collected by the prosecution, in absence of any rebuttal, if any accused
can be convicted for any particular offence, then charges of that offence shall
be framed. Moreover it is clear that at the time of framing charges the gravity
of evidence can not be looked into.

6. Before considering the factual aspect of the case, it would be proper
to have a.look on the provision of Section 306, 107 and 109 of IPC.

Section 306 - Abetment of suicide Code reads as under :

If any person commits suicide, whoever abets the
commission of such suicide, shall be punished with
imprisonment of either description for a term which
may extend to ten years, and shall also be liable to
fine.

Section 107 - Abetment of a thing reads as under :
A person abets the doing of a thing, who—
First.—-Instigate\s any person to do that thing; or

Secondly.—Engages with one or more other person
or persons in any conspiracy for the doing of that thing,
if an act or illegal omission lakes (sic:takes) place in .
pursuance of that conspiracy, and in order to the doing
of that thing; or :

Thirdly.--Intentionally aids, by any act or illegal
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omission, the doing of that thing.

Explanation 1.—A person who by wilful misrepresentation,
or by wilful concealment of a material fact which he is
bound to disclose, voluntarily causes or procures, or
attempts to cause or procure, a thing to be done, is said
to instigate the doing of that thing.

Section 109 - Punishment of abetment if the act
abetted is committed in consequence, and where no
express provision is made for its punishment reads as
under:

Whoever abets any offence shall, if the act abetted is
committed in consequence of the abetment, and no
express provision is made by this Code for the
punishment of such abetment, be punished with the
punishment provided for the offence.

Explanation.--An act or offence is said to be committed
in consequence of abetment, when it is committed in
consequence of the instigation, or in pursuance of the
conspiracy, or with the aid which constitutes the
abetment.

7. As section 306 of IPC makes abetment of commission of suicide
punishable, therefore, making liable for an offence punishable under Section
306 of IPC, it is the duty of prosecution to establish that such person has
abeted the commission of suicide and for the purpose of determining the act
of the accused, it is necessary to see that his act must fall within the purview in
any of the three categories as enumerated under Section 107 of the Code
and, therefore, it is necessary to prove that the said accused has instigated the
person to commit suicide, '

8. When I considered the facts of the present case in the light of the
above Principal (sic:principle) of law, it becomes candidly clear that there is
no abetment and instigation caused by the petitioner/accused to drove her to
commit suicide. Although there were a oral quarrel took place between
petitioner and the deceased on the issue of children. After that deceased
committed suicide but that not amounts to abetment or instigation within the
purview of Section 107 of IPC.
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0. Our High Court and Hon'ble Supreme Court has considered the scope
of Sections 107 and 306 of the Code in many cases. In Sanju Vs. State of
M.P (2002) 5 SCC 371 the Hon'ble Apex Cout in paragraphs 9 to 12
observed as under :

“Para 9. In Swamy Prahaladdas Vs. State of M.P. And
another, 1995 Supp (3) SCC 438, the appellant was charged
for an offence under Section 306 of IPC on the ground that
the appellant during the quarrel is said to have remarked the
deceased “to go and die”. This Court was of the view that
mere words uttered the accused to the deceased “to go and
die” were not even prima facie enough to instigate the deceased
to commit suicide.

10.  InMahendra Singh Vs. State of M.P. 1995 Supp (3)
SCC 731, the appellant was charged for an offence under
Section 306 of IPC basically based upon the dying declaration
of the deceased, which reads as under :.

My mother-in-law and husband and sister-in-law (husband's
elder brother's wife) harassed me. They beat me abused me.
My husband Mahendra wants to marty a second time. He has
illicit connections with my sister-in-law. Because of those
reasons and being harassed I want to die by burning.

11. This Court, considering the definition of 'abetment’ under
Section 107, of the Code, found that the charge and conviction
of the appellant for an offence under Section 306 is not
sustainable merely on the allegation of harassment to the
deceased. This Court further held that neither of the ingredients
of abetment are attracted on the statement of the deceased.

12. In Ramesh Kumar Vs. State of Chhattisgarh, (2001) 9
SCC 618, this Court while considering the charge framed and
the conviction for an offence under Section 306 of the Code
on the basis of dying declaration recorded by an Executive
Magistrate, which she had stated that previously there had
been quarrel between the deceased and her husband and on
the day of occurrence she had a quarrel with her husband
who had said that she could go wherever she wanted to go



2072 Vinod Singh Baghel Vs, State of M.P. LL.R.[2016]M.P.

and that thereafter she had poured kerosene on herself and -
had set fire. Acquitting the accused this Court said :

A word uttered in a fit of anger or emotion

without intending the consequences to
actually follow cannot be said to be
instigation. If it transpires to the Court that

a victim committing suicide was
hypersensitive to ordinary petulance,

discord and difference in domestice life

quite common to the society to which the )
victim belonged and such petulance discord -
the difference were not expected to induce

a similarly circumstanced individual in a

given society to commit syicide, the
conscience of the Court should not be
satisfied for basing a finding that the

accused charged for abeting the offence of

suicide should be found guilty.”

10.  Inthe present case also evidence collected by the prosecution indicates
that there is no overtact fall within the purview of Sections 107 and 109 of the
Code and therefore, prima facie no offence punishable under Section 306 of
the Code is made out against the petitioner/accused. For the forgoing reasons,
I'am of the opinion that the impugned order framing charge under Section 306
of the Code of the petitioner/accused deserves to be set aside. The petitioner/
accused is discharged from the charge of offence punishable under Section
306 of the Code. :

11.  So faras charge under Section 498-A of the Code is concerned there
is prima facie sufficient evidence available on record for demand of dowry.
Father of the deceased specifically stated in his statement in Merg enquiry on
dated 04.01.2014 as well as under Section 161 of Cr.P.C. on dated
27.01.2014 that petitioner/accused used to beat and quarrel with the deceased
for demand of dowry and also stated that the petitioner demanded Rs.20,000/-.

12.  Inthe facts and circumstances of the case, for the forgoing reasons, 1
am of the considered opinion that impugned order framing charge against the
petitioner under Section 306 of the Code is hereby set aside. However the
learned Trial Court is directed to proceed the trial against the petitioner for
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remaining chargé under Section 498-A of the Code according to law.
13.  Accordingly, this revision petition is partly allowed as aforesaid.

14.  Copy of this order be sent to the concerning Court for necessary
compliance.

Revision partly allowed.

LL:R. [2016] M.P., 2073

CRIMINAL REVISION
Before Mr. Justice Sushil Kumar Gupta -
Cr.R.No. 795/2014 (Gwalior) decided on 20 January, 2015

GAJENDRA SINGH ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Section 306 - Abetment of suicide -
Applicant took the jewellery of the deceased and did not return it even
after asking, thereafter, deceased committed suicide - Held - In the
available facts and circumstances of the case, it is very much clear
that no instigation has been caused by the applicant, so it will not amount
to abetment within the purview of Section 107 of IPC - No offence
under Section 306 of IPC made out - Order framing charge under
Section 306 of IPC is hereby quashed - Applicant discharged - Revision
allowed. (Paras 5 to 13)

| TUS GIET (1860 BT 45), VT 306 — HTOTECAT BT TV — AASD
AfeT & IrEYT & AT 9 WM @ 9Iav[E S e e dtery,
T giher @ aroed IR #1 — afifEiRa - g F eyae
T2l vd aRRefmt @ a8 gww @ 5 ades -1 $1¢ Soumme wiid
e B Y, zafay g7 M. B arr 107 HY uRfy @ aiwfa g B
Hife ¥ 78 argm — .5, o a1 306 ®T AR T g9aT @ — AT,
B GRT 306 B HaWd AR FRfag w3 a1 A gaggw afrafsa —
AT P ANTTgE foar T — gaflaror wex -

Cases referred:

2007 (1) MPLI 195, 2004 (3) MPHT 57 (CG), (2002) 5 SCC 371,
2000 (3) MPHT 164=2000 (1) JLJ 142, (1990) 4 SCC 76.
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J.P. Mishra, for the applicant. )
Nutan Saxena, P.P. for the non-applicant/State.

_ORDER

SusuiL KumMAR GUPTA, J. :» The petitioner has challenged the order
dated 07.03.2014 passed by Additional Sessions Judge Gohad in
S.T.No.17/2012 whereby the charges of offence punishable under Section
306 of Indian Penal Code (in short “the Code®) was framed against the
petitioner. -

2. The prosecution case, in short, is that on 21.05.2011 at 8 o'clock
Gandharv Singh-husband of the deceased informed at Police Station Gohad
that his wife Anita got unconscious after consuming poisonous substance and
she was admitted in KDJ Hospital Morar. She has died today at 1:30 o'clock
at night. On this information, a Merg was registered. During Merg enquiry, it
is found that deceased Anita has died due to consuming poisonous substance
after being harassed by the act of the petitioner as he took her jewelery but
did not return even after asking by the deceased. Thereafter, offence under
Section 306 of the Code has been registered against the petitioner and after
investigation charge-sheet has been filed. After receiving the case on committal,
Trial Court framed the charge against the petitioner under Section 306 of the
Code. '

3. Learned counsel appearing for the petitioner vehemently submitted
that the ingredients of the offence under Section 306 of the Code are not
fulfilled and no iota of evidence is available on record to implicate the petitioner.
He further submitted that learned Trial Court has erred in law in framing charge
against the petitioner for the offence punishable under Section 306 of the
Code while no material evidence available on record to prove the fact that the
petitioner has abated the deceased to commit suicide. To Bolster his
submissions counsel relied on the judgment of Hariom Vs. State of MP
reported in 2007(1) MPLJ 195 and Santosh Vishwakarma and another
Vs. State of MP (Now CG) reported in 2004 (3) MPHT 57 (CG).

4. Learned PP for the respondent/State has fully supported the impugned
order passed by the Lower Court and submitted that there is prima facie
evidence available on record against the petitioner for framing the charges
under Section 306 of the Code. He further submit that Govind and Narayan
Singh, Jamuna Devi, Gandharv Singh respectively brothers, mother and
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husband of the deceased had categorically stated in their statement that the
deceased was depressed as petitioner took the jewelery but did not return
even after asking. Hence, learned PP prayed for dismissal the petition.

5. Before considering the factual aspect of the case, it would be proper
to have a look on the provision of Section 306, 107 and 109 of IPC.

Section 306 - Abetment of suicide Code reads as under:

If any person commits suicide, whoever abets the
commission of such suicide, shall be punished with
imprisonment of either description for a term which
may extend to ten years, and shall also be liable to
fine.

Section 107 - Abetment of a thing reads as under:
A person abets the doing of a thing, who—
First.--Instigates any person to do that thing; or

Secondly.—Engages with one or more other person
or persons in any conspiracy for the doing of that thing,
if an act or illegal omission lakes (sic:takes) place in
pursuance of that conspiracy, and in order to the doing
of that thing; or

Thirdly.--Intentionally aids, by any act or illegal
omission, the doing of that thing.

Explanation 1.—A person who by wilful
misrepresentation, or by wilful concealment of a
material fact which he is bound to disclose, voluntarily
causes Or procures, or attempts to cause or procure,

a thing to be done, is said to instigate the doing of that
thing. :

Section 109 - Punishment of abetment if the act abetted is
committed in consequence, and where no express provision is made
for its punishment reads as under :.

Whoever abets any offence shall, if the act abetted is
committed in consequence of the abetment, and no
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express provision is made by this Code for the
punishment of such abetment, be punished with the
punishment provided for the offence.

Explanation.--An act or offence is said to be committed
in consequence of abetment, when it is committed in
consequence of the instigation, or in pursuance of the

- conspiracy, or with the aid which constitutes the
abetment.

6. As section 306 of IPC makes abetment of commission of suicide
punishable, therefore, making liable for an offence punishable under Section
306 of IPC, it is the duty of prosecution to establish that such person has
abated the commission of suicide and for the purpose of determining the act
of the accused, it is necessary to see that his act must fall within the purview in
any of the three categories as enumerated under Section 107 of the Code
and, therefore, it is necessary to prove that the said accused has instigated the
‘person to commit suicide.

7. When I considered the facts of the present case in the light of the
above Principal (sic:principle) of law, it becomes candidly clear that there is
no abetment and instigation caused by the petitioner to drove her to commit
suicide. Although witness stated that petitioner took the jewelery of the
deceased and did not return even after asking, due to which she was depressed.
After that deceased committed suicide but that not amounts to abetment or
instigation within the purview of Section 107 6f IPC.

8. Our High Court and Hon'ble Supreme Court has considered the scope
of Sections 107 and 306 of the Code in many cases. In Sanju Vs. State of
M.P. (2002) 5 SCC 371 the Hon'ble Apex Cout in paragraphs 9 to 12
observed as under :

“Para 9. In Swamy Prahaladdas Vs. State of M.P. And
another; 1995 Supp (3) SCC 438, the appellant was charged
for an offence under Section 306 of IPC on the ground that
the appellant during the quarrel is said to have remarked the
deceased “to go and die”. This Court was of the view that
mere words uttered the accused to the deceased “to go and
die” were not even prima facie enough to instigate the deceased
to commit suicide.



LL.R.J2016]M.P. Gajendra Singh Vs. State of M.P. 2077

10. In Mahendra Singh Vs. State of M.P. 1995 Supp (3)
SCC 731, the appellant was charged for an offence under
Section 306 of IPC basically based upon the dying declaration
of the deceased, which reads as under :

My mother-in-law and husband and sister-
in-law (husband's elder brother’s wife)
harassed me. They beat me abused me. My
husband Mahendra wants to marry a second
time. He has illicit connections with my
sister-in-law. Because of those reasons and
being harassed I want to die by burning.

11. This Court, considering the definition of 'abetment' under’
Section 107, of the Code, found that the charge and conviction
of the appellant for an offence under Section 306 is not
sustainable merely on the allegation of harassment to the
deceased. This Court further held that neither of the ingredients
of abetment are attracted on the statement of the deceased.

12. In Ramesh Kumar Vs. State of Chhattisgarh, (2001) 9
SCC 618, this Court while considering the charge framed and
the conviction for an offence under Section 306 of the Code -
on the basis of dying declaration recorded by an Executive
Magistrate, which she had stated that previously there had
been quarrel between the deceased and her husband and on
the day of occurrence she had a quarrel with her husband
who had said that she could go wherever she wanted to go
and that thereafter she had poured kerosene on herself and
had set fire. Acquitting the accused this Court said :

A word uttered in a fit of anger or emotion
without intending the consequences to
actually follow cannot be said to be
instigation. If it transpires to the Court that
a victim committing suicide was
hypersensitive to ordinary petulance,
discord and difference in domestice life
quite common to the society to which the
victim belonged and such petulance discord
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the difference were not expected.to induce
a similarly circumstanced individual in a
given society to commit suicide, the
conscience of the Court should not be
satisfied for basing a finding that the
accused charged for abeting the offence of
suicide should be found guilty.”

For framing of charge the Hon'ble Apex Court in the matter of State
of MP Vs. 8.B. Johari and others reported in 2000 (3) MPHT 164 = 2000

(1) JLJ 142 has been held that -

10.

“At the stage of framing the charge, the:
Court has to prima facie consider whether
there is sufficient ground for proceeding
against the accused. The Court is not
required to appreciate the evidence and
arrive at the conclusion that the materials
produced are sufficient or not for convicting
the accused. If the Court is satisfied that a
prima facie case is made out for proceeding
further then a charge has to be framed. The
charge can be quashed in the evidence which
the prosecutor proposes to adduce to prove
the guilt of the accused, even if fully
accepted before it is challenged by cross-
examination or rebutted by defence
evidence, if any, can not show that accused
commitied the particular offence. In such
case, there would be no sufficient ground
for proceeding with the trial.”

In the matter of Niranjan Singh Karam Singh Punjabi etc. Vs.
Jitendra Bhimraj Bijjayya and others, etc., reported in (1990) 4 SCC 76,

the Hon'ble Apex Court has held that :-

“At the stage of framing the charge inquiry
must necessarily be limited to deciding if the
facts emerging from such materials
constitute the offence with which the

L.L.R.[2016]M.P.
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accused could be charged. The Court may
peruse the records for the limited purpose,
but it is not required to marshal it with a
view to decide the reliability thereof.”

11.  Inthe present case also evidence collected by the prosecution indicates
that there is no overtact fall within the purview of Sections 107 and 109 of the
Code and therefore, prima facie no offence punishable under Section 306 of
the Code is made out against the petitioner. For the forgoing reasons, I am of
the opinion that the impugned order framing charge under Section 306 of the
Code of the petitioner/accused deserves to be sct aside..

12.  Inthe facts and circumstances of the case, for the forgoing reasons, |
am of the considered opinion that impugned order framing charge against the
petitioner under Section 306 of the Code is hereby set aside. The petitioner is
discharged from the charge of offence punishable under Section 306 of the
Code.

13.  Accordingly, this revision petition is hereby allowed as aforesaid.

14.  Copy of this order be sent to the concerning Court for necessary
compliance,

Revision allowed.

I.L.R. [2016] M.P., 2079
CRIMINAL REVISION
Before Mr. Justice Alok Verma
Cr.R. No. 561/2013 (Indore) decided on 9 February, 2015

NARESH VASWANI ...Applicant
Vs. )
STATE OF M.P. & ors. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401
& 319 - Revision - Second application u/S 319 - First application was
withdrawn - Held - Second application on the basis of evidence recorded
. by the-Court and based on additional material available to the Court is
tenable - No illegality and irregularity committed by the trial Judge
while allowing the application u/S 319 Cr.P.C. filed by the prosecution
- Revision dismissed. (Paras 9 & 10)
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S.K. Vyas with Sudha Shrivastava, for the applicant.
R.S. Parmar, P.L. for the non-applicant No. 1/State!

ORDER

ALOK VERMA, J. :- This criminal revision is directed against the order
passed by the learned VII Additional Sessions Judge, Ujjain in Session Trial
No.236/2010 dated 17.09.2012 by which the learned Sessions Judge allowed
an application filed on behalf of prosecutrix under section 319 Cr.P.C. and
summoned the present applicant along with respondent No.5 as an accused in
the aforesaid Session Trial.

2. The facts relevant for disposal of this revision are that complainant
Santosh Rajput Iodged an FIR in Police Station Neelganga, District Ujjain on
08.03.2010 at 11:30 am in respect of an incident which took place about 15
minutes back at 11:15 am. According to the averments in the FIR, the
complainant who was working as property broker and builder raised a
construction on a piece of land situated near Khanna Opticals. Due to this
construction some dispute was going on between him and Mohanlal Vasvani,
father of the present applicant, due to which prior to the present incident also
the said Mohanlal Vasvani sent some persons to beat the complainant. On the
date of incident i.e. on 08.03.2010 at about 11:15 am. He was going towards
Begum Baag on motorcycle bearing registration No.MP13- MB-0418 and
Omprakash Choubey was sitting on the motorcycle as pillion rider and when
they were under the Hari Phatak overbridge, the present applicant along with
respondent Sonu Baba came there. The present applicant it is stated that he
was driving motorcycle while the respondent No.5 Sonu Baba was sitting on
pillion of that motorcycle. They chased them and then respondent No.5 fired
a gun shot which hit him on his right shin. Due to the incident, he suffered gun
shot injury. After firing one single gun shot, they fled away on the same
motorcycle. '
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3. On this information being received at the Police Station, Police
registered Crime No.188/2010 and the investigation began. During the
investigation, the complainant was medically examined and gun shot injury
was found on his right shin. His statement under section 164 Cr.P.C. was also
recorded and in this statement also he narrated the same story as narrated by
him at the time of lodging the FIR.

4. However, during the investigation, the investigating officer found that
the present applicant along with respondent No.5 were not present at the
seen on incident as locations of their mobile phones and tower were found
about 2 km. away in their shop at the time when the alleged incident took
place and after investigation, he filed charge-sheet against three accused
persons who are respondent No.2 to 4 before this Court, that is, Nana @
Rajesh S/0 Mangilal, Inder @ Inder Singh S/0 Ambaram and Shammi @
Govind S/o Kishanlal. In the charge-sheet according to the prosecution story,
the respondent No.4 Shammi entered into conspiracy with other two
respondents to commit murder of the complainant while respondent No.4
was found under custody in a jail. Charges were framed against the respondents
No.2 to 3 by the trial Judge and thereafter on 18.04.2011, the complainant
Santosh Rajput filed an application under section 319 Cr.P.C. praying therein
that the present applicant along with respondent No.5 be arraigned as accused
in the case. However, on 13.09.2011 another application was filed supported
by affidavit stating therein that the complainant had no dispute whatsoever
with present applicant Naresh Vaswani and, therefore, he wants to withdraw
the application. The learned trial Judge by order dated 13.09.2011 dismissed
the application under section 319 Cr.P.C. as withdrawn.

5. Subsequent to this, the prosecution witness who was stated to be the
pillion rider on the motorcycle being driven by the complainant was examined
as PW-1, the complainant was examined as PW-3 and investigating officer
examined as PW-4. In their statement, the complainant Santosh Kumar Rajpur
and Omprakash Choubey again stated the same story which they stated in the
FIR and said that it was Naresh Vaswani, the present applicant who was
driving the motorcycle while respondent No.5 was sitting on pillion and they
fired gun shot injury on them. After recording the statement of these 4
prosecution witnesses, the prosecutrix filed a fresh application under section
319 Cr.P.C. which was disposed of by the impugned order and this application
was allowed and present applicant along with respondent No.5 summoned
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as accused in the case.

6.  Against this order, this criminal revision is filed on the grounds, intes-
alia, namely :-
(i) After withdrawal of earlier application under section

319 Cr.P.C., a fresh application filed on behalf of prosecution”
is not maintainable. The application on behalf of the complainant
that he had no dispute with the present applicant also bars
consideration of second application.

(i) There was no common intention between the present
applicant and respondent No.5 Sonu Baba. There was no
evidence available to infer that they have prior meeting of mind
and that the present applicant knew that Sonu Baba was
carrying a revolver and would fire a gun shot on the,
complainant,

@) The gun shot was fired at low angle and hit on right
shin of the complainant, accordingly, the facts would only
constitute offence under section 324 and no offence under
section 307 IPC shall be constituted.

(iv)  Under section 323 Cr.P.C. the persons may be charged
and tried together only when offences are committed in the
course of some transaction and different offences are
committed in the course of some transaction. However, the
applicant in the present case had committed no such act which
can be called committal under the same transaction with the
persons who were already charge sheeted by the police in the
present case and charged by the trial Judge.

(v) . Charges were framed merely on suspicion that the
present applicant was driving the motorcycle, however course
cannot take place of proof. For this, the present applicant
places reliance on judgments of Hon'ble Supreme Court in
Gian Mehtani vs. State of Maharashtra, AIR 1971 SC 1898,
Gambhir vs. State of Maharashtra AIR 1982 SC 1157 and
Bhugdomal Gangaram vs. State of Gujrat AIR 1983 SC
906.
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7. I have gone through the copies of charge-sheet available on record.
So far, the arguments of the counsel for the applicant in respect of provisions
of sections 223 and 228 Cr.P.C. are concerned, the arguments are not
acceptable as offence is same and there is no doubt that offence was committed,
as the matter was reported only within 15 days after the incident and
immediately, after the incident the applicant was found with a gun shot injury
and, therefore, when offence is committed only question to be decided is as
to who committed the offence. In this regard, there are two sets of persons
and, therefore, it would be decided by the Court as to who out of them are
responsible for commission of offence.

8. So far as, the contention that the gun'shot was fired at low angle
which hit right shin of the complainant and, therefore, there was no intention
to hit the complainant is also not acceptable as firing a gun shot pointing the
gun towards complainant, itself shows intention of the complainant, No further
comments are required in this regard. Also the argument of the counsel for the
complainant that there was no prior meéting of mind is also not be acceptable
as the averments in the FIR itself shows that on seeing complainant, the present
applicant along with respondent No.5 chased the complainant on another
motorcycle and then fired the gun shot injury. Prior meeting of mind in this
regard can be assumed. This apart in the present case there was clear ocular
evidence available against the present applicant along with respondent No.5.
This ocular evidence cannot be substituted by other evidence like location of
mobile phone and mobile phone tower as this is possible by leaving the mobile
phone to another place. Clear ocular evidence in respect of a particular person
who was known to the applicant cannot be replaced by such other auxiliary
evidence. So far as, respondents No.2 to 4 are concerned, they did not
challenge the order framing charges against them and, therefore, no comments
can be offered so far their case is concerned in this revision petition.

9. The learned counsel for the applicant also argues that the second
application under section 319 is not maintainable however, in the present case
first application was filed when the evidence of prosecution witnesses was
not recorded. The complainant stated in the second application supported by
affidavit that he had no dispute with the present applicant however, in his
statement before the Court he again reiterated his avements in the FIR. Under
these conditions the second application on the basis of evidence recorded by
the Court and based on additional material available to the Court, to my mind,
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istenable.

10.  Accordingly, no illegality and irregularity was committed by the trial
Judge while allowing the application under section 319 Cr.P.C. filed by the
prosecution. The revision is devoid of merit and liable to be dismissed and
dismissed accordingly.

Revision dismissed.

I.L.R. [2016] M.P., 2084
CRIMINAL REVISION
Before Mr. Justice Sheel Nagu
Cr.R. 100/2015 (Gwalior) decided on 1 April, 2015

BALVEER JATAV & ors. : ...Applicants
Vs. ' _
STATE OF M.P. & ors. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 af 1974), Section
439(2) - Cancellation of bail - The power to cancel the bail order is not
vested with the Subordinate Court - If the bail order is passed by the
Superior Court, then the Subordinate Court will not have the power to
cancel the bail order until or unless the Superior Court expressly
empowers/grants liberty to the Subordinate Court to cancel the bail on
arising of certain eventuality. 7 (Para 6)
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B. Criminal Procedure Code, 1973 (2 of 1 974), Section 439(2)
- Cancellation of bail - Breach of condition - Merely registration of the
subsequent offence is not enough to be ground of cancellation of bail unless
the said offence crystallizes into framing of charge. (Para 14)
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Cases referred:

1992 JLJ 229, 2005(4) Crimes 184 SC, AIR 2011 SC 1945.

Vivek Mishra, for the applicants.
Vijay Sundaram, P.L. for the non-applicant No. 1/State.
Atul Gupta, for the non-applicant No. 2.

ORDER

SHEEL NAGU, J. :- Present criminal revision filed under Section 397
read Section 401 of the Cr.P.C. assails the order dated 14.01.2015 passed
by the Second Additional Sessions Judge, Morena cancelling the bail orders
granted earlier in favour of the petitioners no.1 & 2 by this Court vide order
dated 2.8.2013 in M.Cr.C. No. 5676/2013 and dated 7.10. 2013 in M.Cr.C.
No. 8093/2013 respectively, and bail order dated 20.08.2013, 29.08.2013
& 29.08.2013 granted by the trial court in favour of petitioners No.3 to 6.

2. Learned counsel for the rival parties are heard on the question of
admission.

3. The principal contention of the learned counsel for the petitioners is
two fold.

L. Impugned order so far as it relates to the petitioner
No.1 Balveer and petitioner No.2 Ranveer is bad in law as
the bail granted in favour of the petitioner by the High court
has been cancelled by Subordinate Court (Second Additional
Judge to the Court of Session Judge, Morena).

2. That qua all petitioners, subsequent offence bearing
Crime No0.552/2014 at Police Station Civil Line, Morena has
been registered against all the six petitioners which is raised
as ground for cancellation of bail, but the said subsequent
offence has not resulted into framing of charges and therefore,
in terms of judgment of Rajasthan High Court State of
Rajasthan v. Mubin reported in 2011 Cr.L.J. 3850 it can not
be said that the petitioners have committed another offence to
mature the cause for breach of any of the conditions of bail
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order granted earlier by the High Court.

4, Learned counsel for the petitioners has placed reliance on the decision
of the Apex Court in the case of Vikramjit Singh v. State of MP reported in
. 1992 ].1.J 229,

5. On the other hand, learned counsel for the respondents placed reliance
on the decision of the Apex court in the case of P. K. Shaji v. State of Kerala
reported in 2005(4) Crimes 184 SC to contend that the bail granted by the
superior Court with liberty to the subordinate court to recall the same in case
of breach of any of the conditions subject to which bail was granted can very
well be cancelled u/S.439(2), Cr.P.C. by the subordinate court to whom the
liberty is granted. Reliance is further placed by the learned counsel for the
respondent/State as well as the victim upon the decisions of the Apex Court in
the cases of Prakash Kadam & etc v. Ramprasad Vishwanath Gupta and
Anr. reported in AIR 2011 SC 1945.

6. Asregards the first ground (Supra), it is indisputable from the reading

of Section 439(2) Cr.P.C. that the power of cancellation of the bail granted

under Section 439(1) Cr.P.C. is vested with the High Court and as well as the
Sessions Court. This statutory provision is silent as to the aspect that the
power of cancellation of bail w/S. 439(2) Cr.P.C. can be exercised only by
the same Court which granted the bail under Section 439(1) Cr.P.C.. This
Court is of the considered view that this silence can not be deemed to imply
that an order of bail passed by superior court can be cancelled by a
Subordinate Court. Unless the superior Court while passing the order of bail
expressly empowers/grants liberty to the Subordinate Court to cancel the bail
on arising of certain eventuality, the trial court cannot invoke Sec.439(2) Cr.P.C.
to recall/cancell bail granted by superior court u/S. 439(1) Cr.P.C..

7. Admittedly, the order of grant of bail in favour of the petitioners No.1
Balveer and 2 Ranveer in shape of M.Cr.C.No0.5676/2013 (Balveer vs. State
" of M. P) and M.Cr.C.No.8093/2013 (Ranveer v. State of M. P.) was passed
by the High Court. '

8. It is further not disputed that the registration of subsequent offence-

bearing Crime No0.552/2014 under Sections 307, 147, 148, 149, 294 and
506 of IPC against all the petitioners, amounts to breach of one of the terms
and conditions subject to which bail was granted by the High Court, has been
made the sole basis for passing the impugned order for cancellation of bail.

i
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9. Considering the first ground, this Court is of the view that reason may
have existed giving rise to breach of any of the terms and conditions subject
to which the High Court granted bail to the petitioners, but that by itself can
not vest the subordinate court with the anthority to cancel the bail granted by
the High Court expressly empowered by the High Court in that regard.

10.  Abare perusaf_of the order of grant of bail by this Court in favour of
the petitioners No.1 and 2 passed in M.Cr.C.N0.5676/2013 on 02.08.2013
and M.Cr.C.No. 8093/2013 on 07.10.2013 discloses absence of express
empowerment in favour of the Subordinate Courts to cancel the bail on breach
of one of the conditions.

11.  Anotherreason for taking this view is that if a Sub- Ordinate Court is
permitted to cancel orders passed by the High Court then it would lead to
disturbance in the judicial discipline which is necessary to be maintained the
hierarchical set up of Courts established by law. Anarchy would be let loose,
if the court of superior jurisdiction finds it's orders nullified by a Court of
inferior jurisdiction.

12. However, the only exception to this rule is the expressed vesting of
power by the superior Court to the inferior Court to unset the orders passed
by the High Court by arising of certain eventuality.

13.  Thus, this Court has no hesitation to hold that so far as petitioners' no.
.1 and 2 are concerned their orders of bail passed by this Court in MCrC No.
5476/2013 and in M.Cr.C No. 8093/2013 could not have been canceled by
the impugned order. Thus to that extent impugned order is unsustainable.

14,  Taking up the ground no. 2, it is seen from the decision of the Division
Bench of Rajasthan High Court in case of State of Rajasthan (supra) that
while interpreting the term “committing of an offence” for deciding as to whether
bailed out accused on commission of subsequent offence has rendered himself
liable for cancellation of bail or not on commission of subsequent offense, the
Rajasthan High Court held that for the purpose of maturing of a cause for
successfully invoking of power of cancellation of bail u/S. 439 (2) mere
registration of offence subsequent to the grant of bail is not enough unless the
+ said offence crystallizes into framing of charges. The relevant extract of para
9 and 10 of the said decision of the Rajasthan High Court are profitably
reproduced below:-
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An accused can be said to have committed an offence
only when Court, after considering the material before it and
hearing the parties, forms an opinion to that effect, at the
time of framing of charge. It is only after judicious
consideration by a Court and an opinion is formed by it for
presuming the commission of an offence that an accused can
be said to have committed dn offence. Therefore, an offence
can be said to have been committed only at the stage of
framing of charge when the concerning Court forms an
opinion for presuming that the accused has committed the
offence and not at any earlier point of time.

In such view of the matter, merely on filing of first
information reports against accused applicants, it cannot
be said that they had committed any offence during period
of bail. Consequently, they did not breach conditions so
imposed by Court while granting order of bail. Thus,
issuance of warrant of arrest against accused persons on
ground of breach of conditions and order for taking
accused persons, in custody, not proper. Accused held
entitled to bail.

(Paras 9, 10)

15.  Fromthe above itis evident that unless charges are framed in an offence
committed by a person after he has been bailed out in an earlier offence,
ground for successfully invoking Sec.439(2) of Cr.P.C. are not made out.

16.  Intheinstant case, it is admitted by rival parties that when the impugned
order was passed, the subsequent offence i.e. Crime No. 552/2014 registered
on 25.10. 2014 had not matured into framing of charge against any of the
petitioners. Thus this court is of the considered view that mere registration of

an offence without framing of charge against the petitioners could not have -

lead t6 cancellation of bail granted earlier. Thus impugned order is further
vitiated on this count also,

17.  Thedecision of the Apex Court in the case of Vikram Jit Singh (supra)

lays down that the bail granted by a judge cannot be canceled by another

bench of the same High Court and therefore is of no avail to the respondents
in the attending facts and circumstances of this case. Moreso the decision of

1y
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Prakash Kadam (supra) of thé Apex Court is also of no assistance to the
respondents since it lays down scope, ambit and extent of the power of
cancellation of bail u/S. 439 (2) without touching upon the issue involved
herein. 7

18.  Consequently, this criminal revision having merit is allowed in the
following terms; ’

1. [mpugned order dated 14.1.2015 is setaside to the
extent it cancels the bail granted to the petitioners no.
1 and 2 by this court and also to the extent it cancels
bail of the petitioners no. 3 to 6 by the trial court;

2. Bail orders granted in favour of the petitioners by this
court on 2.8.2013 in M.Cr.C. No. 5676/2013 and
M.Cr.C. No. 8093/2013 on 7.10.2013 shall continue
to be in operation;

3. Bail orders granted by the trial court in favour of
petitioners no. 3 to 6 are restored;

4, This order shall not come in way of the State and victim
to seek cancellation of bail of the petitioners before the
appropriate forum as and when charges are framed, in
crime No. 552/2014 or any other subsequent offence.

. 5. No cost.

Revision allowed.

LL.R. [2016] M.P., 2089
CRIMINAL REVISION

Before Mr. Justice Jarat Kumar Jain
Cr. R. No. 942/2015 (Indore) decided on 8 September, 2015

ASHWINI PANDYA ...Applicant
Vs.
STATE OF M.P. . ...Non-applicant

Limitation Act (36 of 1963), Article 114 & Section 5 -
Condonation of delay - It is not mandatory that such an application
should be filed along with memo of appeal itself - Even if the application
for'condonation of delay is filed subsequent to filing of appeal, such an
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application cannot be rejected only on the ground that it was not filed
along with the appeal. (Para 12)
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ORDER

J.K. JaIN, J. :- This revision u/s. 397/401 of the Cr.P.C. is filed
against the order dated 29.6.2015 passed by Second Additional Sessmns
Judge (AS]), Ujjain in Cr. Appeal No.320/2011.

2. An offence u/s. 419, 420, 471, 120-B of the L.P.C. registered at Police
Station Kotwali, Ujjain at Crime No.28/2006. After investigation, final report

has been filed against the applicant and some other accused persons, which is
registered as Cr. Case No. 4555/2006.

3. Learned Judicial Magistrate, First Class (JMFC), Ujjain acquitted the
applicant along with other accused persons vide judgment dated 19.3.2011.
Against the said judgment of acquittal, State has filed the appeal u/s. 378(1)(a)
of the Cr.P.C. before the Court of Sessions.

4. The appeal was filed on 8.8.2011 and as such, the appeal was barred
by limitation, therefore, the applicant took the objection. Thereupon, non-
applicant filed an application u/s. 5 of the Limitation Act for condonation of
delay. After hearing the parties, learned ASJ by the impugned order allowed
the application and condoned the delay. Being aggrieved by this, applicant
has filed the present reviston.

5. Learned counsel for the applicant submits that the appeal against
acquittal, as per amended provisions, is filed before the Sessions Court. For
filing the appeal, the limitation prescribed is 30 days, whereas learned ASJ
assuming the limitation of 90 days condoned the delay. It is submitted that no
applicdtion for condonation of delay was filed along with memo of appeal, but
when the applicant took the objection, non-applicant filed the application for
condonation of delay after eighteen months of filing of appeal. Learned ASJ
overlooked the iliegalities and allowed the application and condoned the delay.
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The order passed by learned ASJis erroneous and, therefore, deserves to be
set aside.” . .

6. On the other hafd; tzarned Dy. Govt. Advocate submits that as per
provision of Article 114 of Limitation Act, the limitation for filing an appeal
against the order of acquittal is 90 days. In the Limitation Act, it is not provided
that appeal against acquittal when filed before the Sessions Court, the limitation
shall be computed as 30 days. Learned Dy. Govt. Advocate submits that
applicant's counsel misconstrued the provisions. He further submits that it is

_ not mandatory that the appeal should be accompanied with application for
condonation of delay. Even if after filing of appeal, such an application can be
filed and the Court can consider it. Learned ASJ has not committed any error
of law. Thus, he prays for dismissal of the revision.

7. After hearing learned counsel for the parties, perused the record.

8. Article 114 of Limitation Act of 1963 provides a period of ninety
days limitation for appeals under sub-sections (1) and (2) of Section 417 of .
Code of 1898 (corresponding to sub-sections (1) and (2) of present Code)
and a period of thirty days in case of appeal under sub-section (3) of Section
417 of that Code (corresponding to sub-section (4) of Section 378 of present
Code). The Legislature, however, appears to have omitted to make
corresponding amendments in Article 114 of Limitation Act, 1963 in spite of
fact that no change in the period of limitation was thought necessary. (See
Law Commission 41st Report para 31.20).

9. By virtue of Section 8 of General Clauses Act, 1897 references to
sub-sections (1) and (2) of Section 417 of repealed Code in Article 114 of
Limitation Act, 1963 have to be construed as references to sub-sections (1)
and (2) of the corresponding Section 378 of Code of 1973 and, therefore,
period of limitation for filing an appeal against an acquittal on behalf of the
State Government or Central Government in a case instituted otherwise than
on complaint still remains 90 days from order of acquittal.

10.  As per Section 32 of the Cr.P.C. (Amendment) Act, 2005 w.e.f.
23.6.2006, anew Section 378(1)(a) and (b) is substituted, As per provision
u/s. 378(1)(a), District Magistrate may direct the public prosecutor to present
an appeal to the Court of Sessions against an order of acquittal passed by the
Magistrate in respect of cognizable and non-bailable offence. After this
amendment in Article 114 of Limitation Act, it seems that no change in the
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period of limitation was though necessary by the Legislature, Thus, it is clear
that the period of limitation for filing an appeal under Section 378(1)(a) against
an order of acquittal before Court of Sessions is 90 days as per Article 114 of
the Limitation Act.

11.  Learned counsel for applicant has been unable to point out that the
limitation prescribed for filing the appeal against acquittal before the Court of
Sessions is thirty days. Therefore, I am of the considered view that the learned
ASJ hasrightly held that the appeal shall govern by Article 114 of the Limitation
Act and for filing such an appeal, the period of limitation is ninety days.

12. Admittedly, the non-applicant has not filed the application for
condonation of delay along with memo of appeal. After taking the objection
by applicant, non-applicant filed the application for condonation of delay. It is
settled law that it is not mandatory that such an application should be filed
along with memo of appeal itself. Even if the application for condonation of
delay is filed subsequent to filing of appeal, such an application cannot be
rejected only on the ground that it was not filed along with the appeal.

13.  With the aforesaid discussion, ] am of the considered view that there
is no illegality or irregularity or impropriety in the impugned order. Accordingly,
this revision fails and is hereby dismissed. The trial Court be informed
accordingly. Trial Court is also directed to make all endeavors to decide the
appeal at the earliest as this criminal appeal is pending since August, 2011.

Revision dismissed.

I.L.R. [2016] M.P., 2092
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.R. No. 60/2016 (Jabalpur) decided on 8 February, 2016

NAFEES & ors. ...Applicants
Vs.
STATE OF M.P. & anr. ...Non-applicant

Maintenance and Welfare of Parents and Senior Citizens Act (56
of 2007), Section 24 - Abandonment of Senior Citizen - Victim who is
alleged to have been abandoned is aged about 50 years - Section 2(h) -
Meaning - Any person being a citizen of India, who has attained the age of
sixty years or above - As the victim is aged about 50 years therefore,
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charge framed against applicants is not sustainable in eyes of law -
Applicants are entitled to be discharged - Revision allowed.
' (Paras 6 to 12)
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Umesh Trivedi; for the applicant.
A.K. Singh, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This criminal revision is-directed against order
dated 14.12.2015 passed by the Court of Chief Judicial Magistrate, Balaghat,
in criminal case no. 2080/2014, whereby a charge under Section 24 of the
Maintenance and Welfare of Parents and Senior Citizens Act, 2007,
(hereinafter referred to in this order as "the Act"), was framed.

2. As per prosecution case, victim Shamsunnisa is step mother of
petitioner no. 1 Nafees and petitioner no. 3 Tausif. Petitioner no. 2 Tahsin is
wife of petitioner no.1 Nafees. The victim had married Mohid Khan, father of
petitioner no.1 and 3, in the year 1998. Petitioner nos. 1 and 3 are sons of
Mohid Khan from his first wife. Asif, son of victim Shamsunnisa is deaf and
dumb. After the marriage of petitioner no. 1 Nafees with petitioner no.2 Tahsin,
the petitioners started to harass Shamsunnisa. About three months before
lodging of the FIR, the victim was beaten up and turned out of the house.
Ever since, she has been staying with her relatives and is dependent upon
begging for her survival. Petitioners are refusing to maintain her.

3. The order framing charge has been assailed on bebalf of the petitioners/
accused persons on the sole ground that even as per prosecution case, the
age of the victim Shamsunnisa is 50 years; therefore, the offence under Section
24 of the Act, is not made out.

4, Learned Panel Lawyer for the respondent/State on the other hand,
has supported the impugned order.
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5. Section 24 of the Act reads as section hereunder:

""24. Exposure and abandonment of senior citizen:- Whoever,
having the care or protection of senior citizen, leaves such senior citizen
in any place with the intention of wholly abandoning such senior citizen,
shall be punishable with imprisonment of either description for a term
which may extend to three months or fine which may extend to five
thousand rupees or with both."

6. Thus, it may be seen that following ingredients are essential to constitute
the offence punishable under Section 24 of the Act.

(1)  Theaccused must have care or protection of the senior
. citizen.

(2) He must leave such senior citizen in any place.

3) Such leaving' must be with the intention of holly
(sic:wholly) abandoning such senior citizen,

7. Section 24 leaves no scope for'doubt that the offence is capable of
being committed only against a senior citizen,

8. Term 'Senior Citizen' has been defined in Section 2 (h) of the Act,
which is herein below reproduced:-

"senior citzen (sic:citizen)"” means any person being a citizen of
India, who has attained the age of sixty years or above.

9. Thus it is clear that only a person who has attained the age of 60
years, can be called a senior citizen for the purposes of the Act.

10.  Reverting back to the facts of the case, it may be seen that the case
was instituted on a written report filed by alleged victim Shamsumnisa on
3.9.2014. In the written report signed by the victim, her age has been given as
50 years. The same age has been entered in the First Information Report, In
the statement of victim Shamsunnisa recorded by the police station under
Section 161 of the Code of Criminal Procedure also, she has given her age as
50 years. There is no other material filed along with the charge-sheet, to suggest
that she has actually attained the age of 60 years.

11. In aforesaid circumstances, even if all alIegationé made in the charge-
sheet and the material filed therewith is taken at its face-value and is presumed
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to be true, the essential ingredient of the offence that the victim should be a
seniorcitizen, would be missing. As such, the offence punishable under Section
24 of the Act is not constituted. Aforesaid aspect of the matter seems to have
- completely escaped the attention of learned Chief Judicial Maglstrate while
framing charge under Section 24 of the Act.

12.  Inthese circumstances, there is no sufficient ground to proceed against
petitioners under Section 24 of the Act and the charge framed against them is
not sustainable in the eyes of law. Assuch, they are entitled to be discharged
in respect of aforesaid offence.

13.  Inthe result, this criminal revision succeeds. Petitioners/accused
persons Nafees, Tahseen and Tausif are discharged in respect of offence under
Section 24 of the Maintenance and Welfare of Parents and Senior Citizens
Act, 2007.

Certified copy as perrules.

Revision allowed.

I.L.R. [2016] M.P., 2095
CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr.R.No. 2180/2014 (Jabalpur) decided on 28 March, 2016

GOPI V. VARTI ...Applicant
Vs. .
MAHESH PRASAD & anf. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401
& 439(2) - Cancellation of Bail - Sought on the ground that the
respondent no. 1 violated the terms and conditions of bail, tried to alter
the evidence and threatened the witness - Held - As cancellation of
bail jeopardizes the personal liberty of the individual, power of
cancellation should be exercised with care and in proper case -
Impugned order does not indicate any adversity - There is no violation
of terms and conditions of order granting bail - Cancellation of the
same is not justified - Revision is dismissed. (Paras 8'& 15)
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S.N. Sarqf, for the applicant.
Monesh Sahu, for the non-applicant No. 1.
" Anubhav Jain, P.L. for the non-applicant No. 2/ State.

ORDER

SusnAasH KAKADE, J. :- Ina case arising out of Crime No.04/2014
reglstered at Police Station AJJAK, District Harda for the offences punishable
under Section 294 & 323/34 of IPC and Section 3(1)(X) of SC/ST
(Prevention of Atrocities) Act, 1989 under the provisions of Section 439 of
the Code of Criminal Procedure, 1973, hereinafter in short'the Code', the
trial Court granted bail to respondent No.1 Mahesh Prasad vide order dated
04.03.2014 passed in M.Cr.C. No.10/2014 and directed that respondent
No.1 be released on bail on furnishing a personal bond to the tune of
Rs.25,000/- (Twenty Thousand only) with a solvent surety in the like amount
to the satisfaction Judicial Magistrate, First Class, Harda. Being aggrieved by
the same, the applicant/complainant filed an application for cancellation of
bail granted to respondent No.1, which was also rejected by learned trial
Court by the impugned order, hence this Criminal Revision by the applicant/
complainant,

2. Shri S.N. Saraf, learned counsel for the applicant submitted that the
respondent No.1 had violated the terms and conditions of bail granted vide
order dated 04.03.2014 and tried to altered the evidence of the prosecution
and also threatened to witness Narayan Saini. A written complaint in this regard
has also been lodged before the Superintendent of Police, Harda. Hence, the
impugned order be set aside and the bail order dated 04.3.2014 by the trial
Court be cancelled. :

3. Per contra Shri Monesh Sahu, learned counsel for the respondent
No.1 has submitted that the respondent No.1 did not try to impress the
witnesses of the prosecution and the Superintendent of Police (AIJAK),
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Bhopal had submitted a report on 21.5.2014 that the FIR lodged by wife of
the applicant being false and frivolous, the proceedings arising out of the FIR
can be closed.

4. Having heard learned counsel appearing on behalf of the parties and
after perusal of the record and below mentioned legal proposition in this regard,
I find that there is no scope for canceilation of bail order granted to the
respondent No.1.

5. The power of cancellation of bail vested in the High Court can be
invoked by the State or by any aggrieved party. The power can be exercised
suo motu by the High Court. Any person of the public-who has a concern in
the matter can also move to the High Court for the cancellation of bail. Even
an informant can move petition for cancellation of bail. A de facto complainant
‘can also file petition for cancellation of bail.

6. The order for cancellation of bail may be passed mainly on the following
grounds:

1. When the accused is found tampering with the evidence either
. during the investigation or during the trial.
2. When the person on bail commits similar offences or any heinous
offence during the period of bail.
3. When the accused has absconded and trial of the case gets
delayed on that account.
4. When the offence so committed by the accused had created

serious law and order problem in the society and accused had become a
hazard on the peaceful living of the people.

\ 5. If the High Court finds that the lower Court granting bail has
exercised its judicial power wrongly.

6. Ifthe High Court or Sessions Courts find that the accused has
misused the privilege of bail.

7. Ifthe life of the accused itself be in danger.

7. It is well settled that the consideration applicable to the grant of bail
and consideration applicable for cancellatlon of such an order is independent
and do not overlap each other.
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8. The cancellation of bail necessarily involves the review of a decision
already made and can by and large be permitted only if, by reason of
supervening circumstances, it would be no longer conducive to a fair trial to
allow the accused to retain his freedom during the trial. Rejection of bail
stands on one footing and cancellation of bail stands on a different footing and
is a harsh order because it takes away the liberty of an individual granted and
is not to be lightly resorted to. The power of cancellation of bail should
exercised with care and circumspection and only in proper cases, as
cancellation of bail jeopardize the personal liberty of the individual.

9. Very cogent and overwhelming circumstances are necessary for an
order directing the cancellation of the bail already granted.

10,  The cancellation of bail should not be done in a routine manner. Bail
once granted to an accused should not be cancelled in a mechanical manner.

11.  Itiseasierto refuse an application for bail in a non-bailable case than
to cancel a bail already granted by a Court. Certain circumstances should
exist in order to take this step. Grounds for cancellation of bail should be
those which arose after the grant to bail and should be referable to the conduct
of the accused while on bail. While considering an application for cancellation
of bail the Court ordinarily looks for some supervening circumstances which
“would reflect that the liberty granted to the accused has been misused.

12.  Accused's conduct subsequent to the grant of bail application and
supervening circumstances alone are mainly relevant. If a bail has been granted
illegally or improperly by erroneous and arbitrary exercise of discretion, the
same is liable to be cancelled even if there is absence of supervening
circumstances.

13.  Itis admitted position that the FIR lodged by Smt. Ratana Varti, wife
of complainant/applicant Gopi V. Varti being found false and frivolous, hence
after investigation, the Superintendent of Police (AJJAK Bhopal) submitted
his report on dated 21.05.2014 before the appropriate Court to take steps
under the provisions of Section 169 of the Code for acceptance of the final
report.

14.  Section 169 of the Code relates to case in which it is found that if
there is no sufficient provision for forwarding an accused to a Magistrate, the
final report can be submitted before the Magistrate.
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15.  Grounds mentioned in memo and raised elaborately at the time of

- arguments by learned counsel for the applicant for cancellation of bail order
do not indicate any adversity regarding subsequent misconduct of respondent
No.1. Where there is no violation of terms of order granting anticipatory bail,
the cancellation of the same is not justified.

16.  Any other fact of violation of grant of anticipatory bail order is not
pointed out by the learned counsel for the applicant.

17.  Hence, no case is made out for cancellation of anticipatory bail granted
to respondent No.1 Mahesh Prasad vide order dated 04.3.2014 by the trial
Court. This Criminal Revision having no merit deserves to be and is hereby
dismissed.

Revision dimissed.

LL.R. [2016] M.P., 2099
MISCELLANEOUS CRIMINAL CASE
‘Before Mr. Justice Alok Verma
M.Cr.C. No. 176/2015 (Indore) decided on 27 January, 2015

KALU ...Applicant
Vs. . :
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Sentence on offender already sentenced for another offence - Appellant .
already convicted in another trial and appeal was partly allowed by High
Court by reducing the sentence - Appellant thereafter convicted in another
case and appeal is pending - Whether in the facts of the case the High
Court has inherent jurisdiction to invoke provision of Section 427 of Cr.P.C.
by way of separate application when provision w/S 427 of Cr.P.C, was neither
invoked in original case nor in appeal - Held - When provision of Section
427 of Cr.P.C. was not invoked in the original case or appeals, then the
High Court could not have exercised inherent jurisdiction in a case of this
nature - Petition dismissed. (Paras 3to 7)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 427
- Whether the provision of Section 427 of Cr.P.C. can be invoked in two
separate and independent criminal proceedings - Held - No.
(Paras 7 & 8)

@,  <vs uiwmar §fedr, 1973 (1974 &7 2), ORT 427 — & <
UF U9 W@ad qvsE Hranedl § TUE. B URT 427 & SULH BT
aqag foar w1 wear @ — afafeffRa — 81

Cases referred:
1989 Cri.L.J. 632, (2007) 2 SCC 772.

Harshvardhan Singh Rathore, for the applicant.
Manish Joshi, P.L. for the non-applicant/State.

ORDER

" ALok VERMA, J. :- This application under section 482 read with
section 427 of Cr.P.C. is filed by the applicant — Kalu for seeking a direction
to the effect that subsequent sentence awarded to him may run concurrently
with the previous sentence that was awarded to him in a different case.

2. Brief facts of the case are that the present applicant sentenced to
undergo 5 years rigorous imprisonment with fine of Rs.500/- under section
394 of IPC by learned First Additional Sessions Judge, Dhar in Sessions
Case No0.327/2009. The applicant filed an appeal before this Court, which
wasregistered as criminal appeal bearing No.327/2009 and was disposed of
by order dated 12.04.2010. The appeal was partly allowed and “‘while
maintaining the conviction under section 394 of IPC, the sentence was reduced
to the period already undergone. The applicant was also facing trial under
section 394 and 397 of IPC in ST No.311/2009. He was again convicted by
the Special Judge and Additional Sessions Judge, Dhar in judgment dated

”
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31.07.2010 and he was sentenced to rigorous imprisonment for 7 years under
section 394 read with section 397 of IPC. Present applicant preferred appeal
against this conviction and sentence, which is pending before this Court as
Criminal Appeal N0.944/2010.

3. Admittedly, none of the courts below exercised power under section
427 of Cr.P.C. and, therefore, sentence awarded to him would run
consequtively one after the other. By the present application, the applicant
prays that a direction may be issued now that sentence awarded to him in two
above mentioned cases, should run concurrently, exercising the extra ordinary
power conferred to this Court under section 482 of Cr.P.C.

4. Learned counsel for the applicant cited judgment of Full Bench of this
Court in the case of Shersingh Vs. State of MP reported in 1989 Cri.L.J.
632. In this case, benefit of provisions of section 427 of Cr.P.C. was not
extended to the accused and question arose whether such direction can be
issued by the High Court under section 482 of Cr.P.C. The Full Bench while
dealing with the legal questions referred to it by the learned Single Judge of
the Court, formed following questions for consideration:

(ii)Whether the High Court can entertain application under
“section 427 of Cr.P.C.

5. It may be observed here that in this question, there appears to be
typographical error and instead of section 427 of Cr.P.C. there should have
been section 482 of Cr.P.C. The Full Bench answered the question in the
following terms:

() S —

(iD)The High Court has power in appropriate cases to
entertain an application under section 482 of the Code by
invoking its inherent powers at any time subsequent to the
decision in a given case even if the trial court or the appellate
or revisional court has failed to exercise its discretion under
section 427(I) of the Code. The case be now placed before
the Single Bench for decision on merits. '

6. By citing the above judgment, learned counsel for the applicant submits
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that this Court has ample power to exercise the jurisdiction conferred to it
under section 482 of Cr.P.C. and issue a direction as sought for.

7. He however, cites judgment of Hon'ble the Supreme Court in the case
of M.R. Kudva Vs. State of A.P. reported in (2007) 2 SCC 772. In this -
judgment, Hon'ble the Supreme Court laid down the principle that when the
provision of section 427 of Cr.P.C. was not invoked in the original case or
appeals, a separate application filed before the High Court after the dismissal
of the SLPs, was not maintainable. The High Court could not have exercised
its inherent jurisdiction in a case of this nature. It may be mentioned here that
any case before the Supreme Court, both the appeal were decided by the
High Court were dismissed. The Supreme Court further held that where two
proceedings are separate and independent, the provisions of section 427 of
Cr.P.C. do not apply. The relevant paragraph 12 of this judgment may be
quoted below: .

However, in this case the provision of Section 427 of
the Code was not invoked in the original cases or in the appeals.
A separate application was filed before the High Court after
the special leave petitions were dismissed. Such an application,
in our opinion, was not maintainable. The High Court could
not have exercised its inherent jurisdiction in a case of this
nature as it had not exercised such jurisdiction while passing
the judgments in appeal. Section 482 of the Code was,
therefore, not an appropriate remedy having regard to the fact
that neither the Trial Judge, nor the High Court while passing
the judgments of conviction and sentence indicated that the
sentences passed against the appellant in both the cases shall
run concurrently or Section 427 would be attracted. The said
provision, therefore, could not be applied in a separate and
independent proceeding by the High Court. The appeal being
devoid of any merit is dismissed.

8. Thus, as per the principle laid down in M.R. Kudva (supra) case, this
Court has no jurisdiction where the provisions of section 427 of Cr.P.C. were
not resorted to while deciding the appeals by the High Court also where the
cases arise out of separate and independent proceedings, power under section
427 of Cr.P.C. cannot be exercised.

9. In this case, however, the applicant is in disadvantageous position
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because second appeal is still pending before this Court where he would get
an opportunity to raise the prayer before the Court to exercise power conferred
under section 427 of CL.P.C. and issue appropriate direction.

"10.  Inthis view of the matter, no case is made out for exercising the extra
ordinary jurisdiction granted under section 482 of Cr.P.C. to this Court and,
therefore, the application is devoid of any merit and liable to be dismissed
and is hereby dismissed.

C.c. as per rules.

Application dismissed,

LL.R. [2016] M.P., 2103
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.K. Palo
M.Cr.C. No. 1146/2015 (Gwalior) decided on 12 March, 2015

MAMTA ...Applicant
Vs. ) )
STATE OF M.P. ' ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Sections 162

& 174 and Evidence Act (1 of 1872), Section 145 - Further cross-

examination of prosecution witness, sought by accused to take

contradictions and omissions in the statements recorded during the
inquest and police statements u/S 161 - Allowed with limitations.

' ' (Paras 6,7 & 8)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 174
- Inquest report - Purpose - To indicate the in juries found on the body
of deceased. (Para7)

W TUS Aar HIeq, 1973 (1974 @7 2), ST 174 — g wHET
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C. Crt;minal Procedure Code, 1973 (2 0f 1974), Ser.;tion 174
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- Statement recorded u/S 174 can not be used as a substantive piece of
evidence - Can be used to corroborate or contradict the person making
it. _ ' (Para 6)

T zvg ghrar GiEar, 1973 (1974 @71 2), €T 174 — &IXT 174
2 srqia affafET w99 o 9 @ W™ du @ w9 4 uaT T
P T W@l — BT B 9@ @i A e gfe suEr we T R
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Cases referred:
ALR. 1959 SC 1012, (1996) 8 SCC 699, 1991(4) SCC 341.
T.C. Narwariya, for the applicant.
(Supplied: Paragraph numbers)
ORDER

S.K. PaLo, J. :- This petition under Section 482 of Cr.P.C. has been
filed by the accused persons of 8.T. No. 816/2014 pending in the Court of 14
ASJ,Gwalior to quash the order dated 12.01.2015 by which the learned trial
Court refused to allow the accused person to take contradictions and omissions
from the earlier statements recorded during the course of inquest and police
statements recorded under Section 161 of Cr.P.C. - :

2. Briefly, stated the facts arising to file this petition are Session Trial No.
816/2014 is pending before the learned 4th ASJ, Gwalior in which the
petitioners stand trial w/S 306/34 of IPC in connection with crime No. 376/14
registered at police station Gwalior. During the course of evidence the petitioners
filed an application on 12.01.2015 requesting the Court to further cross-examine
Mohan PW/1 on the ground that there are many contradiction and omission in
his earlier statements recorded during the inquest and police statement recorded
WS 161 of CrL.P.C. Learned trial Court by the impugned order dated
12.01.2015 observed that these statements are stuck by Section162 of Cr.P.C.
read with Section 145 of Indian Evidence Act, hence, cannot be used for -
contradictions and omissions in the avidence and dismissed the application.

3. The petitioners filed this petition u/S 482 of Cr.P.C. onthe ground that
earlier statement WS 161 of Cr.P.C. and statement recorded during the inquest
can be used for contradictions and omissions. The learned trial Court erred in
passing the order which is not correct in the eyes of law. Section 162 of
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Cr.P.C. turns the Court to use in such part of statements for any purpose. If
proved, may be used by the accused with the permission of the Court to
contradict. ‘

4. It is also prayed that the petition be allowed and the statements during
the inquest and report and made statements w/S 161 of Cr.P.C. may be allowed
for contradictions and omissions.

5. The proviso of Section 162 of Cr.P.C. reads as follows:-

“Provided that when any witness is called for the
prosecution in such inquiry or trial whose statement has
been reduced into writing as aforesaid, any part of his
statement, if duly proved, may be used by the accused,
and with the permission of the Court, by the prosecution,
to contradict such witness in the manner provided by
section 145 of the Indian Evidence Act, 1872 (1 of 1872);
and when any part of such statement is so used, any part
thereof may also be used in the re-examination of such
witness, but for the purpose only of explaining any matter
" referred to in his cross-examination.”

6. ™ While it is true that the receipt and registration of an FIR is not the
sine qua non to the setting in motion of the machinery of criminal investigation,
the investigating officer must follow the procedure laid down in Part V, Ch.
XIV. Section 162 in that Chapter provides inter-alia that no statement of any
person, if recorded, by a police-officer in the course of investigation, shall be
signed by the person making it. Even a statement of a witness recorded by the
investigators during the inquest under Section 174 would be within the inhibition
of chtiori 162. Behind this provision is a wholesome rule of public policy
that witnesses at the trial should be free to tell the truth unhampered by anything
they might have been made to say to the police. The statement under Section
174:0f Cr.P.C. cannot be used as a substantive piece of evidence.

\- . In Tahsildar Singh Vs. State of U.P. AIR 1959 SC
- 1012 it is observed that “At the most, it can be used only
as a previous statement to corroborate or contradict the

person making it, at the trial.”

b : g
In the case of Babusingh Vs. State of Punjab
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reported in (1996)8 SCC 699 it is observed that the
statements made to the Investigating Officer while
conducting the inquest is hit by Section 162 of Cr.P.C. and
such statements can only be utilized for contradicting the
witness in the manner provided in under Section 145 of
‘the Evidence Act.

In case of Malkiyat Singh Vs. State of Punjab
reported in 1991(4) SCC 341 the supreme Court has
propounded that “Section 162 was conceived to protect
an accused creating an absolute bar against the previous
statement made before the police officer being used for
any purpose whatsoever. The obvious reason is that the
previous statement under the circumstances was not made
inspiring confidence. It enables the accused to rely thereon
only to contradict the witnesses in the manner provided by
Section 145 drawing attention of the witness to that part
of the statement intended to be used for contradiction. It
cannot -be used for corroboration of a prosecution or
defence witness or even a court witness, nor can it be used
for contradicting a defence or a court witness. The
investigating officer is enjoined to forward the inquest
report to the Magistrate along with the statement recorded
at the inquest, so that the court would see the record, at
the earliest of the circumstances leading to the cause of
the death of the deceased and the witness examined during
the inquest. Therefore, the statement of PW recorded during
inquest is not evidence. It is a previous statement reduced
to writing under Section 162 of the Code and enclosed
with the inquest report and cannot be used by the
prosecution for any purpose including to show the names
of the accused except to contradict the maker thereof, or
to explain the same by prosecution.”

7. However, it is to be kept in mind while analyzing the evidence, the
purpose of inquest report is to indicate the injuries which the Investigating
Officer has found on the body of the deceased person. It can be witnessed by
one or two persons but it is not at all necessary for the Investigating Officer to
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record the Statements of witnesses or to get the statements of witnesses signed
onthe inquestreport and incorporate the same in it which introduced an aliment
" of chaos'and confusion and demanding an explanation from the prosecution
recording the statement made therein. Therefore, at the time of allowing the
contradictions and omissions, this fact has to be born (sic: borne) in mind that
the purpose of the statements at the time of i mquest reportis very limited.

8. With this observatlon, the petition is allowed the impugned order is
set aside and the petitioners are allowed totake contradictions and omissions

- as those statements are previous statements of witness Mohan Prajapati PW/
1 subjected to the above limitations.

Petition allowed.

LL.R. {2016] M.P., 2107
MISCELLANEQOUS CRIMINAL CASE
Before Mr. Justice S.C. Sharma
M.Cr.C. No. 2759/2014 (Indore) dec1ded on21 September 2015

LALIT KAVDIA (DR.) ...Applicant
Vs. .. T
STATE OF M.P. ...Non-applicant

Criminal Procedure. Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 304-A — Criminal Proceedings are
maintainable only if there is prima facie gross negligence, as opined
by the independent doctor (preferably Government Doctor) — In present
case there is a categoric report submitted by the Dean, Mahatma
Gandhi Medical College, which is government hospital that the
anaesthesia administered to the child was administered keeping in view

the weight of the child — Therefore, the Anaesthetist is certainly not at . )

all guilty of gross negllgence < Therefore, charge-sheet filed by the
State for offence u/S 304-A quashed. (Para 10)
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Cases referred:
(2013) 10 SCC 741, 2005 (6) SCC, Page-1.
Parties through their counsel.

(Supplied: Paragraph numbers)
ORDER

S.C. SHARMA, J. :~ Petitioner before this Court has filed this present
petition for quashment of the order dated 04.01.2014 passed by the Judicial
Magistrate FirstClass, Indore in Criminal Case No.205/2014, who has taken
cognigence (sic:cognizance) pursuant to the charge-sheet filed by the State of
M.P. for offence under Section 304-A of IPC.

2. Facts of the case reveal that the petitioner is a doctor and working as
an anesthetist at Choithram Netralaya, a hospital under the Choithram Trust.
Thie petitioner is practicing as an anesthetist for the last 13 years and holds
post graduate degree. On 06.08.2012, the child was brought to Choithram
Netralaya with some eye problem and one Dr. Ritu Verma diagnosed the
deceased as 'Limbal Dermoid with Lateral Canthus both sides Dermoid" and
a child was recommended for transplantation of cornea. The child was referred
* to Dr. Bhagyesh Pore, Oculoplastic Surgeon. Dr. Bhagyesh Pore diagnosed
the patient with "Goldenhar's Syndrome" - congenital anomalies. The patient
was also suffering from Mild Coloboma i.e. incomplete development of the
eye lid. On the same day i.e. on 06.08.2012, Dr. Ritu Verma directed for
examination of the patient for Pre-Anesthetic Evaluation and the patient was
looked by Dr. K.J. Keshwani, a Pediatrician on 06.8.2012 and after conducting
the investigation required she was declared fit for General Anesthesia. The
patient was called on 08.03.2013 and again called for general surgery on
09.04.2013 and she was taken for surgery. She was given intracath for
intravenous patency and she was also 'given 100% oxygen, however, patient
expired on the table.

3. Report was lodged on 09.04.2013 at crime No.400/13, for the
offence under Section 304-A of IPC.
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4, In the present case, investigation was also carried out by the Dean,
Mahatma Gandhi Medical College (Government College). Dean of Mahatma
Gandhi Medical College has given report with the dose investigation keeping
in view the weight of the patient and medicines were given in proper quantity.

5. Learned counsel has placed reliance upon a judgment delivered by
the Apex Court in case of A.V.S. Narayanan, Rao Vs. Ratnamala and
another reported in (2013) 10 SCC 741 and his contention is that in light of
~ theaforesaid judgment criminal proceedings deserve to be quashed.

6. Ms. Preeta Moita, learned government advocate submits that she does
not have file with her and declines to argue the matter.

7. Shri Harish Tripathi, learned counsel appearing for the applicant has
stated before this Court that he has filed Vakalatnama and prays that he may
be permitted to argue the matter on behalf of the complainant. He has
vehemently argued before this Court that proper dose was not given to the
patient and the doctor has adminijstered the anesthesia negligently resulting
death of four year child. As the child was given over dose by the anesthetist,
the case has rightly been registered against him.

8. It is not in dispute in the present case that the death of the child was
on account of cardiac respiratory arrest and the report submitted in the matter
by the Dean, Mahatma Gandhi Medical College is also on record dated
17.12.2013. There is a report dated 17.12.2013 onrecord (Annexure P-2)
which reflects that the medicines given to the child were as per weight of the
child which is reflected from the case-sheet.

9. This Court has heard the learned counsel for the parties at length and
has carefully gone through the record and also the judgment delivered by the
Apex Court in the case of 4. V.S. Narayanan Rao (supra). Paragraph Nos.
10 to 15 of the aforesaid order read as under:

"10. This Court further opined that though doctors are not
immune from legal proceedings in the event of their negligence
in discharging their professional duties, in the interest of the
society, it is necessary to protect doctors from frivolous and
unjust prosecution. It was further pointed out the need to frame
either statutory rules or administrative instructions incorporating
guidelines for 5 prosecuting doctors on charges of criminal
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negligence.

This Court therefore, ordered that until such guidelines

are laid down, the following procedure is required to be
- followed: : ' :

"52....we propose to lay down certain guidelines for
the future which should govern the prosecution of doctors for
offences of which criminal rashness or criminal negligence is
an ingredient. A private complaint may not be entertained unless
the complainant has produced prima facie evidence before the
court in the form of a credible opinion given by another
competent doctor to support the charge of rashness or
negligence on the part of the accused doctor, The investigating
officer should, before proceeding against the doctor accused

‘of rash or negligent act or omission, obtain an independent
and competent medical opinion preferably from a doctor in
government service, qualified in that branch of medical practice
who can normally be expected to give an impartial and unbiased
opinion applying the Bolam test to the faéts collected in the
investigation. A doctor accused of rashness or negligence, may
not be arrested in a routine manner (simply because a charge
has been levelled against him). Unless his arrest is necessary
for furthering the investigation or for collecting evidence or
unless the investigating officer feels satisfied that the doctor
proceeded against would not make himself available to face
the prosecution unless arrested, the arrest may be withheld." .

I1.  Fromthe final report submitted by the police in the instant case, it can
be gathered that the records pertaining to the treatment given to the deceased
were forwarded to the Andhra Pradesh Medical Couneil and also the Medical
Council of India which opined that the "doctors seem to have made an attempt
to do their best as per records".

12.  However, the High Court thought it fit to continue the prosecution of
the appellant for two reasons (1) that the appellant chose to conduct the
angioplasty without having a surgical standby unit and such failure resulted in
- delay of 5 hours in conducting by-pass after the angioplasty failed; and (2)
that the appellant did not consulta Cardio Anesthesian before conducting an
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angioplasty. According to the High Court, both the above-mentioned 'lapses’
on the part of the appellant "clearly show the negligence"” of the appellant.

13.  The basis for such conclusion though not apparent from the judgment,
we are told by the learned counsel for the first respondent, is to be found in
the evidence of Dr. Surajit Dan given before the A.P. State Consumer Redressal
Commission in C.D. No. 38 of 2004. It may also be mentioned here that
apart from initiating criminal proceedings against the appellant and others, the
first respondent also raised a consumer dispute against the appellant and others.
It is in the said proceedings, the above-mentioned Dr. Dan's evidence was
recorded wherein Dr. Dan in his cross-examination stated as follows:"...

..... Whenever Cardiologist performs an angioplasty,
he requests for the surgical team to be ready as standby. I
was not put on standby in the instant case...."

He further stated; -

........ The failure of angioplasty put the heartina
compromised position of poor coronary perfusion that
incrgases the risk of the emergency surgery after that. Ina
planned coronary surgery, the risk is less than in an emergency
surgery...."

However, the same doctor also stated;

" _..The tife gap between the angioplasty failure and
the surgery is not THE FACTOR for the death of the patient.
The time gap may or may not be a factor for the enhancement
of the risk." )

14.  Unfortunately, the last of the above extracted
statements of Dr. Surajit Dan is not taken into account by the
High Court which statement according to us is most crucial in
the context of criminal prosecution of the appellant.

15.  The High Court unfortunately overlooked this factor.
_ We, therefore, are of the opinion that the prosecution of the
appellant is uncalled for as pointed out by this Court in Jacob
Mathew case that the negligence, if any, on the part of the
appellant cannot be said to be "gross". We, therefore, set aside
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the judgment under appeal and also the proceedings of the
trial court dated 11-12-2006."

10.  Intheaforesaid case, it has been held that criminal proceedings are
maintainable only if there is a prima facie gross negligence as opined by the
- independent doctor (preferably government doctor).

11.  The Apex Court in the case of Jacob-Mathew Vs. State of Punjab
and another reported 2005 (6) SCC, page-1 in paragraph Nos.50,51 and
52 has held as under:

"50. As we have noticed hereinabove that the cases of
doctors (surgeons and physicians) being subjected to criminal
prosecution are on an increase, Sometimes such prosecutions
are filed by private complainants and sometimes by police on
an FIR being lodged and cognizance taken. The investigating
officer and the private complainant cannot always be supposed
to have knowledge of medical science so as to determine
whether the act of the accused medical professional amounts
to rash or negligent act within the domain of criminal law uinder
Section 304-A of IPC. The criminal process once initiated
subjects the medical professional to serious embarrassment
and sometimes harassment. He has to seek bail to escape arrest,
which may or may not be granted to him. At the end he may be
exonerated by acquittal or discharge but the loss which he has
suffered in his reputation cannot be compensated by any
standards.

51.  We may not be understood as holding that
doctors can never be prosecuted for an offence of which
rashness or negligence is an essential ingredient, All that we
are doing is to emphasize the need for care and caution in the
interest of society; for, the service which the medical profession
renders to human beings is probably'the noblest of all, and
hence there is a need for protecting doctors from frivolous or
unjust prosecutions. Many a complainant prefers recourse to
criminal process as a tool for pressurizing the medical
professional for extracting uncalled for or unjust compensation,
Such malicious proceedings have to be guarded against.

al
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13.

52.  Statutory Rules or Executive Instructions
incorporating certain guidelines need to be framed and issued

by the Government of India and/or the State Governments in -
consultation with the Medical Council of India. So Iong asitis

not done, we propose to lay down certain guidelines for the
future which should govern the prosecution of doctors for
offences of which criminal rashness or criminal negligence is
an ingredient. A private complaint may not be entertained unless
the complainant has produced prima facie evidence before
the Court in the form of a credible opinion given by another
competent doctor to support the charge of rashness or
negligence on the part of the accused doctor. The investigating
officer should, before proceeding.against the doctor accused
of rash or negligent act or omission, obtain an independent
and competent medical opinion preferably from a doctor in
government service qualified in that branch of medical practice
who can normally be expected to give an impartial and unbiased
opinion applying Bolam's test to the facts collected in the
investigation. A doctor accused of rashness or negligence, may

~notbearrested ina routine manner (simply because a charge

has been levelled agdinst him). Unless his arrest is necessary
for furthering the investigation or for collecting evidence or
unless the investigation officer feels satisfied that the doctor
proceeded against would not make himself available to face
the prosecution unless arrested, the arrest may be withheld.".

2113

. This Courtkeeping in view the judgments, as there is a categoric report
submitted by the Dean, Mahatma Gandhi Medical College, which is a
government hospital that the anesthesia administered to the child was
administered keeping in view the weight of the child and, therefore, the
anesthetist is certainly not at all guilty of gross negligence. Present caseis a
case where the anesthesia was administered to a child and the child aged 4
years expired on account of cardiac respiratory arrest. B

Keeping in view the aforesaid, this Court is of the considered opinion
that present petition preferred under Section 482 of Cr.P.C. deserves to be
allowed. The order dated 04.01.2014 passed in Criminal Case No.205/2014
(State of Madhya Pradesh Vs. Dr. Lalit Kavdia) is hereby quashed.
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14, No any other material has been brought to the notice of this Court
either by the learned government advocate or by Shri Harish Tripathi, learned
counsel for the objector in support of the averments that the-petitioner was
negligent while administering the dose of anesthesia.

15.  With the aforesaid, the petition stands allowed.
Petition allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sheel Nagu
M.Cr.C. No. 9166/2013 (Gwalior) decided on 7 October, 2015

ASHISH @ BITTU SHARMA ...Applicant
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STATE OF M.P. & ors. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Dakaiti
Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981), Section
11/13 and Penal Code (45 of 1860), Section 392 - A case of day light
highway robbery sends ripples of shock disturbing the peace and tranquility
of the area concerned and therefore does not remain in the domain of an
offence against an individual but assumes menacing overtones affecting
the entire society - If the offence committed against the society the same
cannot be compounded even though the parties have come to term with
each other - Petition dismissed. (Paras 29 & 30)
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P.D.S. Rathor, for the non-applicant No, 2.

ORDER

SHEEL NAGu, J. :- In this petition filed under section 482 Cr.P.C.
invoking inherent powers of this Court, application bearing 1.A. No.
10154/2013 is moved for compounding the offence punishable u/S. 392 IPC
1/w Section 11/13 Madhya Pradesh Dakaiti Aur Vyapharan Prabhavit Kshetra
Adhiniyam, 1981 ("for brevity Act of 1981”) which is non-compoundable
offence as per Section 320 Cr.P.C.

2. The application seeking compounding of non-compoundable offence
has been filed on the ground that rival parties do not wish to pursue the present
piece of prosecution at this initial stage of trial where only charge-sheet has
been filed uw/S. 299 Cr.P.C. in the absence of accused petitioner.

3. Learned counsel for the petitioner places reliance on the decision of
the Co-ordinate Bench of this Court rendered on 17.11.2014 in shape of
M.Cr.C. No.3632/2014 in the case of Banti@Punti Yadav@Rajesh v. State
of M_P. and further relies upon the decisions of the Apex Court in the cases of
Shiji v. Radhika reported in (2011) 10 SCC 705, Nikhil Merchant v. CBI
reported in (2008) 9 SCC 677 and the recent decisions of Apex Court in the
case of Gian Singh v. State of Punjab reported in (2012) 10 SCC 303 and
lastly on the case of Narinder Singh v. State of Punjab reported in (2014)
6 SCC 466. '

4., Learned counsel for the petitioner submits that the factual background
giving rise to this petition, is that petitioner who is one of the accused in Crime
No.31/2007 PS Gwalior, District Gwalior was an agent of the bank for
recovering loan, which the complainant Ragvendra Sharma had allegedly
borrowed from the bank for purchasing vehicle.

5. It is further contended that for the purpose of recovery of said loan
the petitioner in due discharge of his duty as a loan recovery agent of the
bank took possession of the vehicle. It is submitted that the present piece of
prosecution launched by complainant is an act of retaliation and revenge.
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6. The first decision of the Apex Court relied upon by the petitioner in
case of Nikhil Merchant (supra) relates to the offence of cheating and forgery
where the accused was a former Managing Director of the Company alongwith
other co-accused who were employees of Andhra Bank. Civil disputes in
shape of suit for recovery filed by the bank lay in the foundation of that case.
The criminal prosecution in Nikhil's case was regarding offences of cheating
and forgery. The Apex Court while exercising it's power under Article 142 of
the Constitution of India quashed the criminal proceedings where the offences
punishable w/S. 120-B, 420, 467, 468 and 471 of IPC r/w section 5(2) and
5(1)(d) alongwith section-13(2) and 13(1)(d) of the Prevention of Corruption
Act, 1947 were alleged. The criminal prosecution which was sought to be
compounded was ultimately quashed by the Apex Court as it had civil overtures
and since compromise was arrived at between the parties.

7. The other case of Shiji (supra) relates to the offence of cheating where
compounding of non-compoundable offence u/S 394 was allowed as it was
based on the factual background that alongwith offence punishable u/S. 394,
offence punishable u/S. 354 IPC was also alleged which being compoundable
in the State concerned had aiready been compounded by the parties before
the Trial Court and only the offence w/S. 394 IPC was left to be considered
by the Apex Court.

7.1.  The Apex Court while allowing compounding of offence w/S. 394,
- found that the dispute between the rival parties basically arose out of some
dispute of two plots situated adjacent to each other. The Apex Court further
found that it was not a case of day light robbery for gain and thus the Apex
Court was of the considered view that in this changed situation, continuance
of prosecution will lead to persecution and 16ng drawn ordeal of trial.

8. ' - Learned counsel for the petitioner has also placed reliance on the
decision of the Co-ordinate Bench of this Court in the case of Banti (supra)
wherein relying on the decision of Shiji (supra) of the Apex Court, prosecution
w/S.394 r/w Section 11/13 of MPDVPK Act was quashed.

9.  Inarecent decision in the case of Gian Singh (supra) the Apex Court
answered the reference made to it on account of doubt expressed to the
correctness of the decisions in the cases of B.S. Joshi v. State of Haryana
reported in (2003) 4 SCC 675, Nikhil Merchant (supra) and Manoj Sharma
v. State reported in (2008) 16 SCC 1, laying down the law regarding

v

LI
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“compounding of non-compoundable offences while exerclsmg ‘powers w/S.
482 Cr.P.C.

10.  The other case decided by the Apex Court is of Narinder Singh
(supra) which is the most recent one on the point, laying down certain guidelines
for exercising inherent powers u/S.482 Cr. P.C. for compounding of a non-
compoundable offence.

10.1. The case of Narinder Singh (supra) dealt with factual matrix of a
prosecution u/s.307 where sharp edged weapons were used causing four
injuries which were initially found simple in nature but later on conduction of
X-ray, one of the injuries was detected to be a fracture leading to addition of
Section 307 IPC. The prosecution in that case was at trial stage when the
intention of compromise was expressed by the rival parties.

10.2. " The Apex Court in the case of Narinder Singh (supra) laid down
certain illustrative guidelines regulating exercise of inherent powers by the
Court u/8.482 Cr.P.C. for compounding of non-compoundable offences. The
relevant paragraphs of said decision are reproduced below for convenience
and ready reference:

"29. In view of the aforesaid discussion, we sum up and lay
down the following principles by which the High Court would
be guided in giving adequate treatment to the settlement
between the parties and exercising its power under Section
482 of the Code while accepting the settlement and quashing
the proceedings or refusing to accept the settlement with

-~ direction to continue with the criminal proceedings:

29.1. Power conferred under Section 482 of the Code is to
be distinguished from the power which lies in the Court to
compound the offences under Section 320 of the Code. No
doubt, under Section 482 of the Code, the High Court has
inherent power to quash the criminal proceedings even in those
cases which are not compoundable, where the parties have

_settled the matter between themselves. However, this power
is to be exercised sparingly and with caution.

29.2. When the parties have reached the settlement and on
that basis petition for quashing the criminal proceedings is filed,
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the guiding factor in such cases would be to secure:
6] ends of justice, or
(i)  to prevent abuse of the process of any court.

While exercising the power the High Court is to form an opinion
on either of the aforesaid two objectives.

29.3. Such a power is not to be exercised in those
prosecutions which involve heinous and serious offences of
mental depravity or offences like murder, rape, dacoity, etc.
Such offences are not private in nature and have a serious

impact on society. Similarly, for the offences alleged to have

been committed under special statute like the Prevention of
Corruption Act or the offences committed by public servants

while working in that capacity are not to be quashed merely

on the basis of compromise between the victim and the offender.

294. On the other hand, those criminal cases having
overwhelmingly and predominantly civil character, particularly
those arising out of commercial transactions or arising out of
matrimonial relationship or family disputes should be quashed
when the parties have resolved their entire disputes among
themselves.

29.5. While exercising its powers, the High Court is to
examine as to whether the possibility of conviction is remote

-and bleak and continuation of criminal cases would put the

accused to great oppression and prejudice and extreme
injustice would be caused to him by not quashing the criminal
cases.

29.6. Offences under Section 307 IPC would fall in the
category of heinous and serious offences and therefore are to
be generally treated as crime against the society and not against
the individual alone, However, the High Court would not rest
its decision merely because there is a mention of Section 307
IPC in the FIR or the charge is framed under this provision. It
would be open to the High Court to examine as to whether

Y
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incorporation of Section 307 IPC is there for the sake of it or
the prosecution has collected sufficient evidence, which if
~ proved, would lead to proving the charge under Section 307
IPC. For this purpose, it would be open to the High Court to
go by the nature of injury sustained, whether such injury is
inflicted on the vital/delegate parts of the body, nature of
weapons used, etc. Medical report in respect of injuries
suffered by the victim can generally be the guiding factor. On
the basis of this prima facie analysis, the High Court can examine
as to whether there is a strong possibility of conviction or the
chances of conviction are remote and bleak. In the former
case it can refuse to accept the settlement and quash the
criminal proceedings whereas in the latter case it would be
permissible for the High Court to accept the plea compounding
the offence based on complete settlement between the parties.
At this stage, the Court can also be swayed by the fact that
the settlement between the parties is going to result in harmony
between them which may improve their future relationship.

29.7. While deciding whether to exercise its power under
Section 482 of the Code or not, timings of settlement play a
crucial role. Those cases where the settlement is arrived at
immediately after the alleged commission of offence and the
matter is still under investigation, the High Court may be liberal
in accepting the settlement to quash the criminal proceedings/
investigation. It is because of the reason that at this stage the
investigation is still on and even the charge-sheet has not been
filed. Likewise, those cases where the charge is framed but
the evidence is yet to start or the evidence is still at infancy
stage, the High Court can show benevolence in exercising its
powers favourably, but after prima facie assessment of the
circumstances/material mentioned above. On the other hand,
where the prosecution evidence is almost complete or after
the conclusion of the evidence the matter is at the stage of
-argument, normally the High Court should refrain from
exercising its poWer under Section 482 of the Code, as in
such cases the trial court would be in a position to decide the
case finally on merits and to come to a conclusion as to whether
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the offence under Section 307 IPC is committed or not.
Similarly, in those cases where the conviction is already
recorded by the trial court and the matter is at the appellate
stage before the High Court, mere compromise between the
parties would not be a ground to accept the same resulting in
acquittal of the offender who has already been convicted by
the trial court. Here charge is proved under Section 307 IPC
and conviction is already recorded of a heinous crime and,
therefore, there is no question of sparing a convict found guilty
of such a crime. ..." (emphasis suppiled)

11.  Itisnoticeable in the case of the Narinder Singh (supra) that in the
guidelines contained in para 29.3, the Apex Court held that the offences which
fall within the purview of 'special statutes' should not be quashed u/S. 482
Cr.P.C. merely because the parties have come to terms and compromise is
reached between the accused and victim.

12.  Theusage ofthe term 'special statue' obviously relates to statutes which

have been promulgated by the legislature in regard to certain kind of offences
which are though covered by the sweep of the Indian Penal Code but on
account of changing social and economic set up have become more menacing

thereby requiring specialized forums, procedures and punishments to be dealt -

with.

13.  The. Actof 1981 is one such special enactment which has been framed
to achieve the following objectives.

"As amended subsequently by M.P. Act 29 of 1982, w.e.f.
27.8.1982(from the date of Ord. 11 of 1982).

AnAct to make provision for specifying certain offences in the
dacoity and kidnapping affected areas of Madhya Pradesh
and in respect of punishments therefore and speedy trial thereof
in order to curb effectively the commission of such specified
offences and to make provision for the attachment of properties
acquired through the commission of specified offences and for
matters connected therewith or incidental thereto. -

Whereas for curbing the menace of organised and unorganised
gangs of dacoits affectively it is essential to break the chain of
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vested interests assisting, or associate with such gangs and to
curb and control them effectively;

And, whereas, it is essential to provide for more stringent
punishments for certain specified offences in the. areas affected
by dacoity and kidnapping.

And, whereas, it is necessary to provide for attachment and
confiscation of huge properties which have been acquired
through the commission of specified offences and are being
held in the name of relatives, associates and confidants.of the
dacoits."

14.  The district of Gwalior within which the instant offence has been
" committed is declared as a "dacoity and kidnapping affected area" by the
notification dated 16.10.200 1 w/S. 3 of the 1981 Act.

15.  The same Actw/S.2()(iii) inter alia categorizes the offence of robbery
u/S.392 as a "specified offence". The said special statute i.e. Act of 1981
under section 6 provides for constitution of Special Courts to be headed by a
Session or Additional Session Judge as defined under the Code of Criminal
Procedure.

16.  The offence u/S.392 IPC which prescribes punishment for robbery
and'is triable by the Magistrate of First Class as per Schedule appended to
the Code of Criminal Procedure, has become triable by Additional Sessions

Judge or Sessions Judge for being a "specified offence" as defined in section
2(f)(iii) of the Act of 1981.

17.  The IPC since the very beginning provides for punishment for an
offence of robbery u/S. 392 prescribing maximum punishment of 10 years,
while the Cr.P.C. classifies the said offence as non-compoundable and triable
by a Magistrate of First Class. However the special statute of Act of 1981
though prescribes for the same maximum punishment for robbery but makes
it more stringent by mandating of three(3) years ofi 1rnpnsonment u/S. 13 as
minimum sentence.

18.  Intheinstant case, the allegations contained in the FIR filed as A-1
with this petition u/S.482 Cr.P.C., indicate that in the afternoon at about 2.40
PM six unknown persons came on a motorcycle and stopped the Mini Truck
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of the petitioner bearing registration No. MP 30 G 0255 and took forceable
possession of the said vehicle and drove it towards Shivpuri leaving behind
" the complainant. The report was lodged on the same dayi.e. on 17.07.2007
which led to registration of offence v/S.392 of IPC r/w Section 11/13 of Act
of 1981 bearing Crime n0.31/2007 in which challan has been filed in absence
of the petitioner(accused) who has not been arrested and the trial is at initial
stage and is not proceeding due to the absence of the petitioner.

19.  From the above, it is evident that offence of robbery u/S.392 prima
facie appears to have been committed in broad day light on a highway. The
offence assumes aggravated form when viewed from the angle that the same
has been committed in a "dacoity and kidnapping affected area” as notified
under the Act of 1981 which is a special statute.

20.  Inview of above, this Court is of the considered view that the exception
laid down in the para 29.3 of the Narinder Singh (supra) excluding offences
committed under the special statutes would cover the present offence of
robbery committed in "dacoity and kidnapping affected area" of Gwalior under
the special statutei.e. Act of 1981. -

21. The decision of the Co-ordinate Bench of this Court in the case of _

Banti (supra) relates to similar case where offence u/S. 394 IPC was lodged
which is an aggravated form of robbery and where compounding of non-
compoundable offence u/S. 394 IPC was allowed needs to be considered.
Pertinently, the said decision of the Coordinate Bench of this Court had though
placed reliance upon the decision of the Apex Court in the case of Shiji (supra)
but did not consider the subsequent decision of the Apex Court in the case of
Narinder Singh (supra).

22.  Undisputedly, the decision of Shiji (supra) was considered in the case
of Narinder Singh (supra), however, the decision of Gian Singh (supra) was
taken into account at length by the Apex Court while rendering the decision of
Narinder Singh (supra). The decision in the case of Gian Singh (supra) was
rendered by a three judge bench decision in which similar exceptions were
laid down in para 61 which is reproduced below for convenience and ready
reference:-

"61. The position that emerges from the above discussion
can be summarised thus: the power of the High Court in
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quashing a criminal proceeding or FIR or complaint in exercise
of its inherent jurisdiction is distinct and different from the power
given to acriminal court for compounding the offences under
. Section 320 of the Code. Inherent power is of wide plenitude
with no statutory limitation but it has to be exercised in accord
with the guideline engrafted in such power viz: (i) to secure
the ends of justice, or (7i) to prevent abuse of the process of
any court. In what cases power to quash the criminal proceeding
or complaint or FIR may be exercised where the offender and
the victim have settled their dispute would depend on the facts.
and circumstances of each case and no category can be
prescribed. However, before exercise of such power, the High
Court must have due regard to the nature and gravity of the .
crime. Heinous and serious offences of mental depravity or
offences like murder, rape, dacoity, etc. cannot be fittingly
"quashed even though the victim or victim's family and the
offender have settled the dispute. Such offences are not private
in nature and have a serious impact on society. Similarly, any
compromise between the victim and the offender in relation to
the offences under special statutes like the Prevention of

' Corruption Act or the offences committed by public servants
while working in that capacity, ete.; cannot provide for any
basis for quashing criminal proceedings involving such offences.

But the criminal cases having overwhelmingly and
predominatingly civil flavour stand on a different footing for
the purposes of quashing, particularly the offences arising from
commercial, financial, mercantile, civil, partnership or such like
transactions or the offences arising out of matrimony relating
to dowry, etc. or the family disputes where the wrong is
basically private or personal innature and the parties have
resolved their entire dispute. In this category of cases, the High
Court may quash the criminal proceedings if in its view, because
of the compromise between the offender and the victim, the
possibility of conviction is remote and bleak and continuation
of the criminal case would put the accused to great oppression
and prejudice and extreme injustice would be caused to him
~ by not-quashing the criminal case despite full and complete
~ settlement and compromise with the victim. In other words,
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the High Court must consider whether it would be unfair or
contrary to the interest of justice to continue with the criminal
proceeding or continuation of the ctiminal proceeding would
tantamount to abuse of process of law despite settlement and
compromise between the victim and the wrongdoer and
whether to secure the ends of justice, it is appropriate that the
criminal case is put to an end and if the answer to the above
question(s) is in the affirmative, the High Court shall be well
within its jurisdiction to quash the criminal proceeding, ..."

(emphasis supplied)

22.1. The exceptions laid down by the Gian Singh (supra) for compounding
of non-compoundable offences inter aliarelate to offences under special
statutes on the nature of the Act of 1981.

23.  Since the coordinate Bench of this Court in the case of Banti (supra)
has not taken into account the decision in the case of Gian Singh (supra) and
Narinder Singh (supra) this Court is of the considered view with utmost humility
at it's command that the decision in the case of Banti (supra) is per incurium
the decisions of the Apex Court in the cases of Gian Singh (supra) and
Narinder Singh (supra).

24.  Learned counsel for the petitioner further made a submission by placing
reliance upon the guidelines contained in para 29.5 of the Narinder Singh

(supra).

24.1 Undoubtedly, the Apex Court in the case of Narinder Singh (supra)
while laying down the guidelines which can safely be termed as illustrative
rather than exhaustive has also held that if the possibility of conviction is remote
and bleak and where continuation of criminal case would lead to injustice the
inherent powers of this Court u/S.482 Cr.P.C. can very well be exercised to

truncate the impugned prosecution for preventing perpetration of injustice. It -
1is submitted that in the instant case, the parties do not wish to pursue the’

prosecution and, therefore even though the trial is held, it would not result info
conviction, since acquittal in the changed circumstances is a fate accompli.

25.  True, it is that in the instant case, paﬁies have buried the hatchet by
entering into compromise which is evident from the application filed for the
" compounding in shape of .A. No.10154/2013 which under consideration
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herein.

26.  However, the fact remains that since the present offence relates to a
special statue (sic:statute) the same gets excluded from the purview of the
inherent powers of this Court u/S.482 of Cr.P.C. to be exercised for
compounding of non-compoundable offences.

- 27.  The guidelines laid down in the case of Narinder Singh (supra) specially
the one contained in para 29.3 exclude the offences committed under special
statutes from being compounded by invoking the inherent powers of this Court
u/S.482 Cr.P.C.

28, The aspect which deserves attention of this Court is that the present is
a case of day light robbery where vehicle of the complainant was snatched
away by force in an area which is "dacoity and kidnapping affected area"
under the special statute.

29.  Adaylight highway robbery of the kind committed in the present case
sends ripples of shock disturbing the peace and tranquility of the area
concerned and therefore does not remain in the domain of an offence against
an individual but assumes menacing overtones affecting the entire society.

30.  Byit's very nature and modus operandi adopted for committing the
offence, it is an offéncee (sic:offence) against the society and therefore, the
same cannot be compounded even though the parties have come to terms
with each other.

31.  Inview of above, 1.A. No.10154/2013 for compounding of non-
compoundable offence u/S.392 IPC r/w 11/13 MPDVPK Act (special
enactment) is considered and rejected.

32.  Since this petition u/S.482 Cr.P.C. is solely based on the factum of
parties have entered into a settlement which has been declined by this order
by rejection of 1.A. No. 10154/2013, the present petition u/S. 482 Cr.P.C.
also paves the way of extinction and thus stands dismissed.

33. Any findings recorded in this order shall not prej udice either the rights
of the petitioner to defend himself during trial or that of the prosecution.

34. No cost,

Application dismissed.
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of sending notice - Not filed alongwith complaint due to inadvertence -
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‘Infirmity - Can be cured at the time of leading evidence - Document
permitted to be taken on record. ' . (Para4)
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Sankalp Kochar, for the applicant.
(Supplied: Paragraph numbers)
ORDER

M.C. GARG, J. :- This petition has been filed by the petitioner aggrieved
of the order passed by the revisional Court in a revision filed by him under
Section 397 of the Cr.P.C. vide judgment dated 14/8/2015, whereby while
disposing off the revision petition the revisional Court has taken note of the

factum of a receipt available with the respondent about sending of the notice _

on 25/1/2010 to the petitioner regarding dishonour of the cheque in question
for which a complaint under Section 138 of Negotiable Instrument Act has
been filed.

2, The petitioner has come before this Court with a grievance that such

-
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observation made by the revisional Court is contrary to the scheme of the
provisions of Section 138 of Negotiable Instrument Act. He submits that the
very fact that there is no mention of the receipt in the complaint itself, this
takes away the basis of filing of the complaint and therefore, permitting such

- receipts to be now taken on record would be permitting to filling in lacuna
and making out a case for the respondent even there was no such case about
dishonour of the cheque or issuance of notice with regard to such dishonour.
He relies upon a judgment of this Court delivered in the case of N.X. Sabarwal
vs. Rauf Khan reported in 2006(4)M.P.L.J. 545, wherein it has been observed
in para 5, 6 and 8 as under:-

. “5. Havingheard learned counsel for the applicant, I
have gone through the record and I have not found any postal
receipt for sending the demand noticé to the respondent. So
in the absence of such receipt no presumption can be drawn
in favour of the applicant for sending the said notice through
registered post either under Section 3(c) of Post Office Act,
1898 or under Section 114(c) of the Evidence Act or under
Section 27 of the General Clauses Act, 1897. It was the duty
of the applicant to prove by reliable evidence that notice was
sent through registered post and this would have been proved
only by submitting postal receipt or by calling the record of
Post office but no evidence was led by the applicant in this
regard. )

6. Coming to the acknowledgment due receipt (Ex.P-5),
itis apparent that no registered letter number or postal receipt
number have been mentioned in it. It does not having any seal
of the post office either at the time of sending to the addressee
or at the time of returning to sender(applicant). It appears to
be a post card in which at the address side the name of
* Narendra Chouhan, learned counsel for the applicant is
mentioned and other side the address of the respondent is-
mentioned but no connecting information is mentionedon which -
it could be connected with registered notice. Hence, mere on
the basis of deposition of the applicant/complainant it cannot
be said that (Ex.P-5) is a acknowledgment due receipt of the
registered notice. Even the concerning advocate Shri Narendra
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Chouhan was not examined to prove the fact that it was
received by him. Therefore, in the absence of said postal receipt
for sending the notice alongwith the aforesaid circumstances
and also non-examination of said Shri Narendra Chouhan
Advocate, aforesaid Ex.P-5 could not be treated as
acknowledgment due receipt of registered notice. In view of
this mere on the basis of copy of notice (Ex.P-4) it could not
be assumed that the provisions of section 138(b) of the Act
was complied with by the applicant.

7. XXXX

8. In view of the aforesaid discussion the evidence of the
trial Court regarding non-compliance of the provisions of
Section 138-B of the Act for sending the demand notice is
proper and it does not require any interference at this stage.
Hence, I do not find any ground to grant special leave to appeal.
Resultantly, this petition deserves to be and is hereby dismissed
at the stage of motion hearing."

3. This judgment with respect to the learned counsel for petitioner may
not help for the reason, that in the legal notice and in the complaint itself filed
by the respondent there is a mention about sending of a notice to the petitioner
regarding dishonour of the cheque in para 8. In that paragraph it has also been
very specifically stated that the notice was duly received by the petitioner, but
he has neither made the payment nor responded to the same.

4. As such, the only lacuna insofar as the filing of the complaint is concerned
was that the complainant did not file the receipt alongwith the complaint. Such
infirmity can certainly be cured at the time of leading of the evidence. For the
reason, once it has come on record that a notice dated 25/1/2010 was sent and
there is a receipt available, though by inadvertence not fited in the Court, the
document can be brought on record. It will be for the petitioner to show that no
such receipt was received and that why he did not reply to the same. All thisisa
matter of evidence. The complaint is also at the stage of evidence, therefore, I do
not find any reason to interfere in the matter. Nothing stated by us will cause any
aspersion on the merits of the case. The trial Court will be at liberty to dispose off
the matter in accordance with law.

Order accordingly.

*
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LL.R. [2016] M.P., 2129
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice M.C. Garg
M.Cr.C. No. 1030/2007 (Jabalpur) decided on 27 October, 2015

PRAMOD KUMAR ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 199
and Penal Code (45 of 1860), Sections 465 & 501 - Cognizance for
defamation - Can only be taken on complaint u/S 190(2) and in exercise
of powers u/S 199 - And not on the basis of FIR. (Para5)

@ gve FiHar giedl, 1973 (1974 &7 2), %7 199 ¥d TU8
WIETT (1860 BT 45), ST 465 T 501 — WIS 8Y WA — HId ©RT
190(2) @ Jaa gRAE WX AT &RT 199 ¥ Fowa AfeTar & GIT gNT
& o o aw@ @ - W@ 9 fF verw YA yf@ET @ AmER W

B. Criminal Procedure Code, 1973 (2 of 1974), Section 482
- Prosecution for defamation on FIR - Proceedings and FIR quashed.
(Para 6)

(A TTT FIFAT Giedl, 1973 (1974 BT 2), &GINT 482 — WUH AN
gfdeT W AE Y Afrie—araal vd yer gae ufadsa s

Priyank Khandelwal, for the applicant.
D.K. Parouha, P.L. for the non-applicant/State.

(Supplied: Paragraph numbers)
"'ORDER

M.C. GARG, J. :- This petition under Section 482 of the Cr.P.C. arising
out of an order passed by the Additional Session Judge having dismissed the
Revision against framing of the charge.

2. According to the petitioner for the prosecution of an offence that
defamation, no F.IR. can be registered. The cognizance can only be taken on
the basis of the complaint under Section 190 of the Cr.P.C. This can be led
upon on the basis of provision contained in under Section 199 of the Cr.P.C.

3. Thus, it is submitted that registration of F.IR and the order framing of
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charges as well as order of the District Sessions J udge are nullity. Therefore,
entire proceedings need to be quashed.

4. The matter has been heard on merits with the consent of the parties at
this juncture itself. Considering the allegaions (sic:allegations) made in the
complaint wherein allegations have been made by the respondent-complainant
against the petitionr (sic:petitioner) under Section 465 and 501 of the I.P.C,it
is apparent that no F1I.R can be registered for an offence of defamation wherein
in the present case F.LR has been registered vide crime No. 108/2005 which
isillegal,

5. As for the prosecution of offence that defamation cognizance can only
be taken against Section 190 of the Cr.P.C. Those provisions are reproduced
hereunder:-

190. Cognizance of offences by Magistrates

1. Subject to the provisions of this Chapter, any Magistrate of the
first class, and any Magistrate of the second class specially empowered
in this behalf under sub-section (2), may take cognizance of any offence-

(a)  upon receiving a complaint of facts which constitute such offence;
(6)  upon a police report of such facts;

(¢} upon information received from any person other than a police
officer or upon his-own knowledge, that such offence has been committed.

(2)  The Chief Judicial Magistrate may empower any Magistrate of
the second class to take cognizance under sub-section (1) of such offences
as are within his competence to inquire into or try.

199. Prosecution for defamation

i No Court shall take cognizance of an offence punishable under -

Chapter XXI of the Indian Penal Code (45 of 1 860), except upon a
complaint made by some person aggrieved by the offence :

Provided that where such person is under the age of eighteen years,
or.is an idiot or a lunatic or is from sickness or infirmity unable to make

a complaint, or is a woman who, according to the local customs and
manners, ought not to be compelled to appear in public, some other person
may, with the leave of the Court, make a complaint on his or her behalf.

2. Notwithstanding anything contained in this Code, when any

..,)
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offence falling under Chapter XXI of the Indian Penal Code (45 of 1860)
is alleged to have been committed against a person who, at the time of
such commission, is the President of India, the Vice- President of India,
the Governor of a State, the Administrator of a Union Territory, or a
Minister of the Union or of a State, or any other public servant employed
in connection with the affairs of the Union or of a State in respect of his
conduct in the discharge of his public functions a Court of Session may
take cognizance of such offence, without the case being committed to it,
upon a complaint in writing made by the Public Prosecutor.

3 Every complaint referred to in sub-section (2) shall set forth the
facts which constitute the offence alleged, the nature of such offence
and such other particulars as are reasonably sufficient to give notice to
the accused of the offence alleged to have been committed by him.

(4)  No complaint under sub-section (2) shall be made by the Public
Prosecutor except with the previous sanction

(a)  of the State Government, in the case of a person who is or has
been the Governor of that State or a Minister of that Government;

(b)  of the State Government, in the case of any other public servant
employed in connection with the affairs of the State;

(c) _ of the Central Government, in any other case,

(3)  No Court of Session shall take cognizance of an offence under
sub-section (2) unless the complaint is made within six months from the
date on which the offence is alleged to have been committed.

(6)  Nothing in this section shall affect the right of the person against
whom the offence is alleged to have been committed, to make a complaint
in respect of that offence before a Magistrate having jurisdiction or the
power of such Magistrate to take cognizance of the offence upon such
complaint.

6. As such of the proceedings in this case including F.I.R are quashed
however, with liberty to respondent to file complaint for offence under Sectiofi
200 of the Cr.P.C.

7. The bail bond taken in this case are discharged.
Order accordingly.



2132 Preeti Vs. Neha LL.R.[2016]M.P.

) .LL.R. [2016] M.P., 2132
MISCELLANEQOUS CRIMINAL CASE
Before Mrs. Justice S.R. Waghmare
M.Cr.C. No. 78/2015 (Indore) decided on 28 J anuary, 2016

PREETI ' ...Applicant
Vs. ‘ _ .
NEHA ...Non-applicant

Penal Code (45 of 1860), Sections 498-4 & 506/34, Dowry
Prohibition Act (28 of 1 961), Section 4 and Protection of Women
fron Domestic Violence Act (43 of 2005), Sections 2(F), 2(S), 3 &
12 - Issuance of notice to the petitioner - Female relatives -
Registering the complaint against petitioner - Shared household -
Respondent wife is living separately with her parents for quite
sometime - Petitioner may be a female relative of the respondent
but it cannot be said that she was a member of shared household -
Petitioner married sister-in-law of respondent wife is living her life
separately with her husband - She cannot be included in the term
to be "a relative" - Since allowing the prosecution is likely to cause
a rift in the matrimonial life and happiness of the petitioner which
is totally uncalled for - Therefore, domestic violence case against
petitioner is quashed. (Para 5)
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Cases referred :

I[(2011) DMC 131, 11 (2010) DMC 202, I1.(2013) DMC 649 (DeL.),
(2011) CrLJ SC 1687.
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Aanand Soni, for the applicant.
A.S. Rathore, for the non-applicant.

ORDER

S.R. WAGHMARE, J. :- By this application under Section 482 of
Cr.P.C., petitioner Preeti Badoniya is aggrieved by the complaint registered
against her by respondent Neha Ujjaini.

2. Briefly stated the prosecution case are that petitioner Preeti's younger
brother Rohit was married to respondent Neha on 24.02.2012 and for a
period of two years and two months couple lived happily together. In the
month of April 2014 respondent Neha left the house of her husband and all
attempts to take her back was futile. There is an application u/S.9 of Hindu
Marriage Act before the Principal Judge, Family Court, Indore filed by her
husband pending consideration, despite which respondent wife filed false
complaint agamst her husband, mother-in-law and sister-in-law Initially the
complaint was filed against mother-in-law and husband for offence under
Section 498-A/506/34 of IPC and 4 of Dowry Prohibition Act. However,
consequently the complaint was filed before the Court of JMFC, Indore,
against the present petitioner and her husband also; along with other relatives
under Section 12 of the Protection of Women from Domestic Violence Act,
2005 and the respondent wife also prayed for grant of interim maintenance
under Section 23 of the Protection of Women from Domestic Violence Act. -
The report was called for Protection Officer and on 25.09.2014 notices were
issued to the present petitioner also.

3. Counsel for the petitioner has vehemently urged the facts that the trial
Court had erred in issuance of notice to the petitioner; primarily because the
petitioner has never been in domestic relationship with the respondent Neha.

He submitted that the petitioner had married with Manoj Badoniya prior to
the marriage of the respondent i.e. in the year 2007 and she lived with her
husband in a different locality in Indore. The question of the petitioner causing
mental and physical injury to the respondent Neha do not arise and the
ingredients are not fulfilled as per Sec.2 (f) of the Protection of Women from
Domestic Violence Act, 2005. The section mandates that the parties must
have lived together, which is not the present case. The trial Court Judge emred
inregistering the complaint against the petitioner and not a single domestic
incident has been alleged against the petitioner and in the present case only
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general and omnibus statements have been made. The case has been filed
* only to harass the petitioner Preeti with offence for demands of dowry and to
put the brother of the present petitioner to social embarrassment because the
case has been filed against her sister. To bolster his submissions, Counsel
relied on Rohini Deyanathan vs. K. Narasimhan 11 (2011) DMC 131,
whereby the High Court of Karnataka while considering the definition 'shared
household' of Sections 2(f), 2(s), 3, 12 of the Act has held that the petitioner
and the respondent were not living together under the same shelter as per
complaint itself and making allegations against the respondent by itself would
notamount to domestic violence in absence of ingredient of shared household.
There was also no proof of petitioner and respondent living together at any
point of time, therefore, to issue proceedings against the petitioner due to the
complaint filed by respondent would amount to abuse of process of Court.
Counsel further relied on Harbans Lal Malik & ors. vs. Payal Malik 11

(2010) DMC 202 and Hima Chugh vs. Pritam Ashok Sadaphule & ors. 11 |

(2013) DMC 649 (Del.), whereby, the Court of Delhi had considered that
the domestic relationship of the father-in-law, brother-in-law and other near
_relations of husband were not in domestic relationship with petitioner. Counsel

prayed that the impugned order taking cognizance against the present petitioner

be quashed and to quash the Domestic Violence Case No.426/2014 pending
before the JMFC, Indore.

4, . Per contra, Counsel for the respondent has drawn attention to
the fact that Nehru Nagar is quite close to L.I.G. Colony at Indore and
the present petitioner was a frequent visitor to her mother's house and
the petitioner used to harass the respondent by instigating her mother and
brother, besides there are demands of dowry made by present petitioner
also. Counsel fully supported the judgment passed by lower Court taking
cognizance for offence under Section 2 of the Domestic Violence Act,
moreover allegation of cruelty also made against the present petitioner.
Counsel submitted that it was a matter of evidence and complaint cannot
be quashed regarding the present petitioner also. He placed reliance in
the matter of Sou. Sandhya Manoj Wankhade vs. Manoj Bhimrao
Wankhade and others (2011) Cril] SC 1687 to indicate that the Apex
Court had considered the ambit of Section 2 (q) of Prevention of Women
from Domestic Violence Act 2005 and it held that the legislation never
intended to exclude female relatives of husband or male partner from
ambit of complaint that can be made under provisions of Domestic
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Violence Act 2005 and no restrictive meaning has been given to expression
“relative”, nor has said expression been specifically defined in Domestic
Violence Act, 2005 to make it specific to males only. Counsel prayed
that the trial Court has allowed to proceed with the case against the
present petitioner also.

5. Considering the above submissions, I find that the issue pertains
to married sister-in-law Preeti having her own children; living, with her
husband separately; and 'shared household’ cannot be a term addressed
to the petitioner since she cannot be held to be ina domestic relationship;
with the aggrieved respondent wife Neha nor can be included in the term
to be “a relative”, who was in shared household. In the present case, it
has been admitted that respondent wife is also already living separately
with her parents for quite some time. Now considering the entire
document, I find in the matter of Sandhya Manoj Wankhade (supra)
that the Court to consider with expression respondent not covering
'female' in Section 2 (q) of'the Domestic Violation Act 2005, however,
the terms relatives has been held to exclude females also but in this light
undoubtedly the petitioner may be a female relative of the respondent
but it cannot be said that she was a member of shared household; that
would be stretching the definition too far; also, again she may visited the
brother’s house. It would not be proper to implicate the petitioner when
she-is living her life separately with her husband and did not live with
shared household any point of time then the shared household of the
husband and wife of the respondent Neha cannot said to be of shared
household of petitioner Preeti, even though she may be relative and
happens to visit her brother and mother's house. In these circumstances,
I'find that the petition needs to be allowed and it is hereby allowed since
allowing the prosecution is likely to cause a rift in the matrimonial life and
happiness of the petitioner, which is totally under called for. Consequently
the Domestic Violence Case N0.426/2014 pending before the JIMFC,
Indore was far it is relates to the present petitioner Preeti is hereby
quashed.

- With the aforesaid observations and direction, the petition is allowed
to the extent herein above indicated. -

Certified copy as per rules.
Application allowed.
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LL.R. [2016] M.P., 2136
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice C.V. Sirpurkar
M.Cr.C. No. 12556/2014 (Jabalpur) decided on 9 February, 2016

CHITRAKOOTRAM & ors. ...Applicants
Vs.
STATE OF M.P. . ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 321 -
Withdrawal from prosecution - Public Prosecutor filed application for
permission to withdraw from prosecution on the ground that the matter
is pending from 2009 and there has been no progress in the case - Trial
Court rejected the application on the ground that in all seven
prosecution witnesses have been examined therefore, it cannot be said
that there is no progress in the matter - Held - Trial Court was justified
- inrejecting the application - Application dismissed. (Paras 3 to 14)
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Cases referred :

AIR 1980 Supreme Court 1510, 1996 Cr.L.J. 2872 (S.C.), 1972
Cr.L.J. 301.

B.K. Vaisya with Ghanshayam Sharmﬁ, for the applicants.
Yadvendra Dwivedi, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This miscellaneous criminal case is directed
against order dated 07.04.2014 passed by the Court of 1st Additional
Sessions Judge, Singrauli in Criminal Revision No.03/20 14, whereby order
dated 16.12.2013 passed by the Court of IMFC, Waidhan in Criminal Case
No.609/2009, dismissing the application under Section 321 of the Cr.P.C.,
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has been upheld. ’

2. The facts necessary for disposal of this miscellaneous criminal case
may briefly be stated thus: Applicants Chitrakootram, Sunil Kumar, Pappu @
Shivendra and Babloo (@ Avinash were prosecuted under Sections 294, 323
and 506 read with Section 34 of the IPC. On the recommendation of a
Committee headed by District Magistrate, Singrauli and pursuant to thememo -
number Home (C-Section) Department Ministry, Bhopal, number-F-3 5-279/
2004/2/C-2 Bhopal, dated 04.10.2013, the Assistant Prosecution Officer,
Singrauli, moved the application dated 30.11.2013 under Section 321 of the
Cr.P.C for permission to withdraw from prosecution, in criminal case no. 609 °
of 2009, pending before IMFC, Waidhhan. It was stated in the application
that there has been no progress in the case since the year 2009; therefore, the
application under Section 321 of the Cr.P.C be allowed and the prosecutor
be allowed to withdraw from the prosecution.

3. On due consideration of the facts and circumstances of the case,
learned trial Court observed that the case has been pending since the year
2009. In all seven prosecution witnesses have been examined; as such, it
cannot be said that the progress of the case has been tardy. As per the first
information report, injuries with the knife were inflicted. In the MLC report,
numerous injuries were found on the person of the victims; as such, it would
not be in the interest of justice to permit the Prosecutor to withdraw from
prosecution; as such, the application under Section 321 of the Cr.P.C was
dismissed.

4, The order dated 16.12.2013 was challenged by the applicants/accused
persons before the Additional Sessions Judge in criminal revision, which was
dismissed by the impugned order.

5. It has been argued on behalf of the petitioners/accused persons that
the Courts below failed to exercise the jurisdiction vested in them by section
321 of Cr.P.C.; therefore the impugned order is not sustainable.

6. Leaned (sic:Learned) Panel lawyer for respondent state on the other
hand has supported the impugned order.

7. Before considering the factual aspect of the matter it would be
appropriate to consider the legal position with regard to section 321 of the
Code of Criminal Procedure. The apex Court laid down following guidelines
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for the trial Court in the case of Rajendra Kumar Jain vs. State, AlR 1980
Supreme Court 1510, that:

"(1) Under the scheme of the code prosecution of an offender for a serious
offence is primarily the responsibility of the executive.

(2)  Withdrawal from prosecution is an executive function of the pub?ic
prosecutor.

(3)  The discretion to withdraw from the prosecution is that of the
public prosecutor and none else, and so, he cannot surrender the discretion
to someone else.

(4)  The government may suggest the public prosecutor that he may
withdraw from prosecution. None can compel him to do so.

(5)  The public prosecutor may withdraw from prosecution not merely
on the ground of paucity of evidence but on the other relevant grounds
as well in order to further the broad ends of public justice, public order
and peace. The broad ends of public justice will certainly include
appropriate social and economic, and, we add, polmcal purposes sans
Tammary Hall enterprises.

(6)  The public prosecutor is an officer of the court and responsible to
the court.

(7)  The court performs a superv;sory Jfunction in granting its consent
1o the withdrawal,

(8)  The court's duty is not to re-appreciate that which led the public
prosecutor to request withdrawal from the prosecution but to consider
whether public prosecutor applied his mind as a free agent, uninfluenced
by the irrelevant and extraneous considerations. The court has a special
duty in this regard and it is ultimate repository of the legislative confidence
in granting or withholding its consent to withdrawal from.the
prosecution.”

8. The apex Court observed in the case of Sheonandan Paswan (Supra) .

that:

“The Public Prosecutor cannot file an application u/s. 321 of the Code
on his own, without any instruction from the Government. However before

»,
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an application is made u/s 321 the Prosecutor has to apply his mind to
facts of the case, independently, without being subject to any outside
influence. The government may suggest to the Public Prosecutor a case
may not be proceeded with but nobody can compel him to do so.”

9. It is further laid down in the case of R.N. Tiwari vs. State, 1996
Cr.L.J. 2872 (S.C.), that:

"the public prosecutor has to satisfy himself in each case that the
case it fit for the withdrawal. He cannot act mechanically on the
recommendations of a high-powered committee. Where the public
prosecutor without fully appreciating the requirements of section 321
applied for withdrawal on the basis of recommendation of a committee
for the review, without satisfying himself that it was a fit case for
withdrawal the withdrawal was improper." ’

10.  Intheinstant case, learned Asst. District Prosecution Officer has stated
in the application that on minute scrutiny of the case, it is found that it is fit to

" be withdrawn in compliance with aforesaid memo of the State Government,

wherein the State Government has recommended withdrawal of cases involving
minor offences in public interest and in the interest of public justice. In the
opinion of this Court, this kind of recommendation could have been made by
the State Government but the question arises whether the Asst. District
Prosecution Officer applied his mind in the instant case before applying for
withdrawal from prosecution? A cursory look at application reveals that the
application has been prepared by filling a printed form. Thus, the Court may
safely assume that a common application was printed for all the cases that
fitted the description. It betrays lack of application of mind on the part of
Asst, District Prosecution Officer. Further, his observation that there appears
to be no progress worth mentioning in the case, was ill-founded as 7 witnesses
had already been examined. Moreover, the case involved use of knife resulting
in multiple injuries to the victims. Thus, it is clear that in the instant case the
Asst. District Prosecution Officer was not a free agent and was merely acting
as a rubber stamp and was echoing the policy laid down by the State
Government. '

11.  So far as, role of the Court in granting the permission is concerned,
the apex Court in the case of M.N. Shankar Nair vs.P.V. Balakrishnan,
1972 Cr.L.J. 301, has observed that:
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"It is the duty of the court also to see in furtherance of justice
that the permission is not sought on the grounds extraneous to the interest
of justice or-that offences which are offences against the state go
unpunished merely because the government as a matter of general policy
or expediency, unconnected with its duty to prosecute offenders under
the law, directs the public prosecutor to withdraw from the prosecution
and the public prosecutor merely does so at its behest.”

12, In the circumstances, it appears that the Government of the day

considered it expedient to withdraw from prosecution in minor offences. The -

‘policy was communicated to the Asst. District Prosecution Officer, who, in

his turn merely acted as a rubber stamp and moved commeon applications in
all the cases that fell within the prescribed category, including the case at
hand. However, learned trial Magistrate, alive to the situation, diligently applied
its mind to the matter and refused the Prosecutor to withdraw from the
prosecution,

. 13, Inview of the aforesaid authoritative pronouncements of the Supreme
Court, learned trial Court was perfectly justified in refusing to permit the
Prosecutor to withdraw from prosecution.

14.  Thus, the orders passed by learned Courts below do not suffer from
any illegality or infirmity. As such, this is not a case where interference under
the extraordinary powers of the Court reserved under Section 482 of the
Cr.P.C. is necessary to secure ends of justice.

15. Consequently, this miscellaneous criminal case deserves to be and is
accordingly dismissed in limine.

Application dismissed.
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