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10 INDEX

(Note : An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 23 (E)
— Revision — Order of eviction passed by the Rent Controlling Authority
— Challenge by tenant — Ground — Order of eviction passed by the
SDO is null & void, as no notification was published of his appointment
as Rent Controlling Authority - Held — The defective appointment of a
de facto judge may be questioned directly in a proceedings to which he
may be a party, but it cannet be permitted to be questioned in a litigation
between the two private litigants, as in this case — Revision dismissed.
[A.M. Nema Vs. G.P. Pathak] .. *23

YT [T STETq, 9.4 (1961 &7 41), €%T 23(3) — yavdieor —
g7 fryaes g i dq@el a1 ARe wiRT — fFerdere g
g7l — arere — afania At grr uika dead o1 aew Jaq
w9 I B, iy wret faas uifter @ wa ¥ swaY Prgfa 8 319
aftrgEar vl T B T off — affreiRa — @ arafye =i
&1 Ffeqef Fafm w® 9w o9 sfafeat & € gogw wu @ werar W
whal & f f5 98 ve wEeR 8, Wy o felt waert B wer geen
4. o {5 39 A ¥ 2, 999 9e 9o 9 agufy wdl ) o gt —
gEeT Erie | (UE. Jur . SfLd). 9rew) w*23

Administrative Law — Test for likelihood of bias — Bias depends
on not what actually done, but depends uponwhat might appear to be
done —In administrative law rules of natural justice are foundational
and fundamental concepts — Principles of natural justice are part of
legal and judicial procedures and also applicable to administrative
bodies in its decision making having civil consequences — Decisions of
committee whether administrative or quasi judicial function — Held -
Quasi judicial function. [Ajay Vs. Kuladhipati, Devi Ahilya
Vishwavidyalaya, Indore] (DB)...2721

gerdfa@ [3fer — gergra @1 warawT & 7ETr — gEaTd 59 979 UR
Fredt 78Y {5 areafas wo @ T foar T afes o9 wx frdy ghar @ ot
fear s gdfta star &1— gemafe faftr F duffe =g @ fram,
ATEMREd ¢4 A9 ddeaTg 2 — <afifes =~y ¢ fugra, s oo
arfy® ufwaren’ @ = € iy wemathe Frarat @) fafaa ooy aTei
frofa uftFar A +f arg 819 & — wivfa 9 Profe gar yoaf @ et
g€ = e 2 - afifeaiRe - ad ~uifres a4 &) @eE fa
waftrfy, 2t afeear fasafaemey, 33iv) (DB)...2721

r—
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Against acquittal — If two views are possible, one pointing to
the guilt of the accused and the other to his innocence, the view which
is favourable to the accused is to be adopted. [Gabbar Singh Vs. State
of M.P.] ' (DB)...3091

tvgfig 7 feg — A Ao ¥ @ giesto ¥wa 8, R 9
aﬁgﬁ$ﬁsﬁﬁ#@1ﬂwmﬁa¥ﬂﬁ#aﬁmmm
ﬁmﬁqﬁaﬁwmmmﬁqmmﬁa%wﬁﬁl(w
e fa. 7.9, 397) (DB)...3091

Arbitration and Conciliation Act (26 of 1996), Section 8 — See
— Constitution — Article 227 [GAIL Gas Ltd. Vs. ML.P. Agro BRK Energy
Foods Ltd.] L2771

Wﬁ?wmﬁw(mgs &7 26), gT 8 — 3@ — w@lwrT
— g7 227 (< i fa. f4 wdl. vt dere vl ey f)...2771

Arbitration and Conciliation Act (26 of 1996), Sections 11, 14,
15 & 32 — Appointment of substitute arbitrator — Application filed for
— Whether maintainable — Appointed arbitrator terminated the
proceeding observing that parties are not co-operating — Section 15(2)
provides that where the mandate of arbitrator is terminated, a substitute
arbitrator shall be appointed — Termination amounts to “withdrawal”
and not “refusal” — Accordingly substitute arbitrator is appointed —
Application allowed. [Gaurav Chaturvedi Vs. Mr. Girdhar Gopal

‘Bajoria] %37

arereery Y GoIE AT (1996 BT 26), SNV 11, 14, 15 T 32
— ghvenfe wegey w) gl — @ fag uwga amded — @ wavhiy @
— frgw weaeer 3 I8 e F gY 5 vmeRl G weAl T fe
ST Yel & s e % 9 — g1 15(2) 48 Sy axd) # {5 wEl
TR BT AR UG 8 T, @ ufirenfe werew @ Prgfaa o
SITEfl — |Ag e Bl Bife ¥ awr € @ Uger” @ TEl -
TRIER sRrenfre TR # g @ ol @ - arw deRi (e
Tgd e fa. fr firer Mure am=iifan) o *37

Bank of India Officers Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) and Bank of India Voluntary
Retirement Scheme 2000 — Departmental Enquiry — Admission —

* Charges were admitted — No need to held any enquiry into charges —

Charges stood proved on admlssmn [Surjeet Singh Bhamra Vs. Bank
of India] : (SC)...2639
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i@ aiw sfvsar Jfferdt sHart (FgeraT vT afta) R,
1976, [R153% 4(1) v7 3% 37w sPsar WRes darfigfea aiorm 2000 —
faarfty g - werifar — Rt e fog 17 o — et 2 sfa
@ DY AraEHar T — WeR fey 9 | Rty v (o R
"t fa. 49 afw gfea) (8C)...2639

Bank of India Officers Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) and Bank of India Voluntary
Retirement Scheme 2000 — Departmental Enquiry — Legality — Bank
issued memo on 08.09.2000 stating irregularities committed by the
employee, which was replied by the employee on 18.10.2000 — Voluntary
Retirement Scheme floated on 01.11.2000 stipulating that application
can be filed before 14.12.2000, and cut off date for the Bank to complete
formalities was 30.12.2000 — Employee applied therefor on 16.11.2000
—Served with the charge sheet on 02.03.2001 and admitted charges on
13.03.2001 — He was punished on 20.03.2001 — Voluntary retirement
was accepted vide order dated 19.06.2001 — Held — Punishment was
legal — Reasons — On (2.03.2001 appellant was employee of the bank
and he could be subjected to departmental enquiry as per rule — He
was served with the memo prior to floating of the Scheme — According
to the Scheme, the application for voluntary retirement could be
considered only after conclusion of disciplinary proceedings — The
relationship of employee and employer continued till 19.06.2001.
[Surjeet Singh Bhamra Vs, Bank of India] (SC)...2639

% Jiy ghear Iftardt s5ard (agvmaT v@ i) RATE,
1976, 13147 4(1) v 3% iy 5sar Wihew darfaglea gtw, 2000 —
fagralr wig — dgar — % ¥ A g™ F1R9 1 1 affeaet
BT 9@ XA U AP 08.09.2000 B AT 0 WL a1, st S
FHart g1 R re 18.10.2000 Bt fEAT AT — Wiee daiRgRa atsmr
f&iT@ 01.11.2000 B FH rAEE B W I F T B e[ RS
14122000 & Yd OF T&I BT o1 waHd 2, T 9 FRT wEE
stwaTR@ay o w3 2g &t R s0.12.2000 off — wATd 3 TW 2
f&T® 16.11.2000 # aMdTT f5AT — IW X IRY v T&STF 02.03.2001
B qrEid SYET TAT A2 RATE 13.03.2001 & S AT PR Py —
39 faiT® 20.03.2001 H afvsa far 7T — aR@ fa-ie 19.06.2001 FRT
Sual Wios AafFghe wer o1 1§ - afufeiRa — <s 39 o —
FROT — &% 02.03.2001 &1 N ¥& &1 FHard on ven Prgar
SuS! faariia sifa #1 o1 q&dt oft — A 3 arp AN 3 g €@ 9w

s
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R g = @ a9 O eoft - Ale @ aer. Wftew dafigia
g amded daw qie sHTfE’ § g swia @ AR A faar
ST wEHar A1 — sy U9 Frtear o1 Wee 3 19.06.2001 9@ RO
el (wfla fYs armr fa. 39 afs zisa) (SC)...2639

Bank of India Officer Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) & Bank of India Voluntary
Retirement Scheme 2000.— Interpretation of Statutes — Deeming fiction
— Non-compliance of any act by Authority — Benefit thereof — No such
benefit can acerue in favour of an employee automatically by fiction —
Scheme must contain a clause for conferral of such benefit. [Surject
Singh Bhamra Vs. Bank of India] _ (SC)...2639

9% oir eI Iffrent wdard (agemaT va gdla) e,
1976, FAFrTT 4(1) v &'5 aiw 30897 WiRee Warfigfia Tl 2000 —
srgal #r FrdfaT — afirpeia segar — gifrerd grr [Bdt g a7
FTTTAT — IUBT oTF — AT FoUT B AR R FHIN & foqg 4 ww
1 ¢ar Big A iged T 8 gwar — ¢4 9 $ S B B
e ¥ @S aafdse b iRy (Geie g avwn fa 99 a@ie
gfva) - | (SC)...2639

Bank of India Officers Employees (Discipline & Appeal)
Regulations 1976, Regulation 4(1) and Bank of India Voluntary
Retirement Scheme 2000 — Nature of Scheme — Employee has to apply
for voluntary retirement within stipulated time and also the Bank is
required to decide the same within stipulated time — The employee
applied within time, but the bank decided it beyond the time fixed under
the Scheme— Held — Filing an application by employee within particular
date is mandatory, whereas it is directory for the Bank to pass order
on the application by a specific date and complete all the formalities.
[Surjeet Singh Bhamra Vs. Bank of India] (8C)...2639

?% e TP JArerd FHardt @GrgereaT v7 i) RfAa3, 1976,
Rfrr 4(1) o7 37 IiF sy Wew dafigfer Fioem 2000 — Terr
# ggfy — oA 7 WAfee datgia g e frag safr @ diae
HRAT ARy vE ¥F gR1 N St R g sefr § R e s
2 — i ¥ wmaEty ¢ fiay ades 5w, Wy 89 | e A g
wEEky @ gvE oW fAfifE fear — affeiRe - fAEe it @ o
Hardl gRT Ads U A e anemass @, wafy e Rfafds kit oo
IFd e W ™Y YRGB wEed AgEREd? i @ 9% 29
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Freeme® 21 (geefia e wrmr . d% aifw sfsan) (S8C)...2639

Civil Procedure Code (5 of 1908), Section 89 Order 7 Rule 10
& 11— Dismissal of suit for lack of jurisdiction directing to avail the
alternative remedy — Facts — Suit of the plaintiff/petitioner was
dismissed with a direction to refer the matter to the arbitrator vide
order dated 11.11.2009 — Petitioner filed application before trial court
for refund of court fee after dismissal of suit which was rejected — Held
—Suit was dismissed accepting application of defendant under Order 7
Rule 11 being not maintainable within the jurisdiction of trial court in
view of the stipulations of agreement between the parties and on the
ground of availability of alternative remedy — None of the ingredients
of Section 89 is available in the present case as it'was a contested
matter without there being any consent of the petitioner to refer the
matter to arbitration. [Shriji Ware House Vs. ML.P. State Civil Supplies
Corporation Ltd.) R ..2779

Rifder JIF3T Fi3ar (1908 &7 5), ST 89 SIRT 7 7 10 T 11 —
%feus STAR o JEdT A @ fig FRm wvd gy afreRar @ aam §
g IR {6ar a1 — T — ArRw fE e 11.11.2009 ERT AT Hoawel &t
PR o33 @ foay fdwr @ arr adl /3l &1 9= =Ry f5ar @ - 9
Pl @R f5 91 3 gvaE IR0 3 RERT e @ W ey )
dlerl WM Bq ImdeT wRE A R srdieR fmar Tar — arfufeffRa —
wEer @ 7 R 1 wmR A waf B e e gy o dofwe
VR @1 SUdsal IR R aner [aed @t afteRa @ dex
uryefia 7€ S @ A aRe 7 Frw 11 @ eforfa gREr T amdeT wieR
FW gY 9% GRS FRaT AT — 9RT 89 F1 IS A srauw adue wawor §
Suae =dl, wifE ' o aRafa amar on, ey et #t Teaer wt
fiffe w3 ¥ A N weAlhy 7€ A 1 of) (Eioh TaR wew AL wdn
we Rifdw sy sraReE fi) <2779

Civil Procedure Code (5 of 1908), Section 96 — Appeal against the
order of compensation — Respondent/plaintiff undergoes sterilization
operation, but she again got pregnant — Liability of the doctor — Prior to
the operation it was explained that there is some possibility of failure of
operation, and for failure, the concerning doctor shall not be held liable—
Held - A doctor does not give a contractual warranty — He is not an insurer
against all possible risks — He or she does not provide insurance that
there would be no pregnancy after sterilization operation — There is a

a)

e



INDEX 15

chance of sterile being turned into fertile even after the operation was
done with due care and caution — A doctor is not liable for negligence.
[State of M.P. Vs. Smt. Pushpa] ...3083

Rifaer afFar wiaar (1908 &7 5), ST 96 — &layfd @ J37 & (67
arfler — wgeff /anfah @1 TEEd) SR gan, uxg R A 97 wad @
T — fafreas o1 TR — AfREF & qd 97 e a1 T o 5 A
3 fipa @ A1 o waa R 8 o Rvaar @ fag deftm fafecas ot
R ¥ sewr wg — aftEiR - e fafece Wleoe ad
=& a1 & — 97 vl waifra Rt @ faeg femeal wd @ — 98 S 4
qa 8 AT/ TR FF TaE) AR @ ¥TE THARoT TE E T — W,
Tl U9 WI9EET @ 9 A Py o @ aaeg i ger afen &
THadr 8 W B GHE ed @ - Rifvcae ameard 8 e W (1
u. wog fa. sfigdt gea) ...3083

Civil Procedure Code (5 of 1908), Section 100 — Second Appeal
— Facts — Suit by Appellant/Plaintiff for declaration of title and for
perpetual injunction ~ Counter claim — Claim for declaration of title
and for perpetual injunction by Respondent/Defendant No. 1 —Admitted
fact — Smt. Dropta Bai was the original owner of the suit property on
basis of registered sale deed dated 25.09.1975 who expired in the year
2003 as issueless and intestate — Plaintiff claimed the suit property on
basis of the fact that plaintiff is second husband of Dropta Bai after
“Chhod Chhutti” of first husband Ramlal — Defendant No. 1/
Respondent No. 1 claiming suit property as being of her husband and
Dropta Bai executed an agreement on 27.09.1975 in favour of husband
of Defendant No. 1 —Trial Court — Partially decreed suit of Appellant/
Plaintiff by granting decree of perpetual injunction — Counter claim
was totally dismissed — First Appellate Court — Dismissed both the
suit as well as the counter claim — Second appeal by plaintiff — Held -
It is not proved by the appellant/plaintiff that Dropta Bai has taken
legal divorce from the first hushand nor the customary “Chhod Chhutti”
was pleaded or established, Dropta Bai cannot be regarded as legally
wedded wife of the plaintiff — Question of facts raised-by the appellant
does not call for any interference — Consequently, appeal dismissed in
limine. [Jagannath Vs. Smt. Sarjoo Bai] ...3338

Rifaer gfaar TRaT (1908 @7 5). ST 100 — AT aified — 724 —
arfieeff /9 ERT Wa #) aiyon v @ @rew 8 e — gfusrn
— gegeff /uftEmdl ®. 1 g7 @eq @) MW U9 Il ey Bg < —
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wiama 927 — faAT® 25.00.1975 & Usfigma fama fade @ amar «w® sy
sluar 918 918 wHRa @ 4@ @l off e |9 2008 ¥ frwae |
fa=m =fraa frg ft 1og 8 1 — 9 F A9 9URY W I e T ErEr
¥ far 5 a star a1 @ uwa ufo vwera € st gedr B9 B AR
s guw 9y g — uRErdl . 1 /el % 1, 9 gt swe ufy o
g7 @ 9 39T B T ¢ e wivan 91 3 faAie 27.00.1975 w1 wfyare
#1590 @ g ¥ @ R fear o7 — e ey — e =
ot f$3! yg oxd gU adieneff /ardt ¢ 915 @ Wl wr 4 =
fooar ar — uftremar qoia: wRe A rar o — vem ardiel <marerm —
g vd gfuemEr @it wRa fed ™ - ardl gmr fady adta -
affrafRa — adtarelf /ard grr afag = frar w1 9@ @ % <iuar
I BT ygd iy @ SN w7 | fare AT g @ &l T € v
"BIS Y@ &1 Aftars fHar war A wenfia far m, givar o ®t ard
o faftrs wa 9@ fafaa oot 7 s o waar — ardareff gRr st @
deal & e A T vway @) sawsar ad) — gRuma: e s
T & @i | (s fa. st wwe 97d) - ...3338

Civil Procedure Code (5 of 1908), Section 115 — Maintainability —
Revision against order condoning delay in filing appeal arising from
dismissal of eviction suit — Held — The order is such that if reversed then
appeal would be dismissed as time barred, therefore order is revisable —
Revision maintainable. [Shantilal (Dr.) Vs. Modiram]) w44

Rifeer afar wikar (1908 &7 5), &vT 115 — OI5ofigar — daad
@ a5 B el ¥ S fila ywa o § ge faws @ oA 3
IRy ¥ frog gday — afafaiRa — ande ¢ar @ f& afy sae fa=r
wraT @ @ A ey afvfa 89 9 el 8, e ety geteor gt
g — yadierer giwefra | (enfaera (S7) fa widRm) . %44

Civil Procedure Code (5 of 1908), Section 151 — Suit for eviction
and recovery of rent — Respondent/Plaintiff gave power of attorney to
her son —He filed affidavit under Order 18 Rule 4 of C.P.C. — Objection
was raised to the effect that whether the.rent was properly paid or not
must be in the personal knowledge of Respondent/Plaintiff, and her
son can not be permitted to depose as Plaintiff — Held — It can not be
held as a strait jacket formula that in no case power of attorney holder
can depose about non-payment of rent — No interference under Article
227 of the Constitution, even if the order so passed is erroneous —
Petition is dismissed. [Ghanshyam Chandil Vs. Smt. Ramkatori
Agrawal] ' ...2682.
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Rif¥e afFar §fear (1908 #7 5), &°T 151 — f¥ed ot aqat va
dewest g @7 — wenefl /e d o g3 ® few ¥ gwarEnm fear
- 394 oW, & ey 18 AW 4 @ Fwla Ty v oA fFar — g9
STErg BT ey farar war 5 gl /o @ g3 o ardl & aiv w "
]9 B At T @ o7 wed), @ifs Hud 3 efaa w9 |/ g 84
Ferar 7 B w1 w2 gl /afeeh 3 weer A star arfey — afafwEifa
- 3 s = g3 @ div w affeiRa 58 fear s waar &5
&AM 9RE fFdt @) veR ¥ v @ aqaam 3 w9 § we )
] woal — Afy anew gieqef g a9 wiawm @ ag=mT 227 @ Al
U swadu @ aawgEal T — wifaer @R (eewEm A ifea
st st srraw) ...2682

Civil Procedure Code (5 of 1908}, Order 1 Rule 10 — Question
involved — Whether an application under Order 1 Rule 10 could have
been allowed in the garb of mandatory compliance of Section 8 (2) of
M.P. Public Trust Act, 1951 — Held — In the name of the mandatory __
notice to the State Government, Registrar Public Trust could not have
been impleaded as-a party on an application under Order 1 Rule 10
filed at the behest of the plaintiff. [Trimurti Charitable Public Trust vs.
Munikumar Rajdan] : - «.3307

- Refaer gfar wiear (1908 @1 5), siRer 1 9% 10 — aradfer oo —
71 ARw 1 B 10 @ i @iT o AdsT o 1Y 9 N e, 1951
. B ©RT 8(2) & ATANTF AT 31 A1 7 Igafa d o gadt I—afdfeiiRa
— T WHR B ATHNF a9 S 9 W a4l B Hed W ARy 1
10 3 FFid U=ga e W RRgR Ale W & SeR T8 TR W1
T@ar 2 I (il 9929w fas g fA yllge awres) ...3307

~Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Effect of
non-joinder of necessary parfy — Suit for cancellation of sale deed
cannot be dismissed only on the ground of non-joinder of necessary
party — The plaintiffs are atliberty to implead the necessary parties if
they so desire — Even after an opportunity is granted to the applicants
for impleading necessary parties in the suit and parties are not -
impleaded then only the suit can be dismissed Tor non-joinder of
necessary parties.[Reva Associates (M/s.) Vs. Sarju Bai] *  ...3367

Rifde mfear GiFar (1908 T 5), ke 7 (497 11 — J1999F
vaee @ awaiad &1 199 — [wa fadw $ Prw e ?q ae »!
© R amaeET vaeR B AUl P ATER W EWIRW T fHar s wear
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mmmmamqmaﬁmmma%m
WaT ¥ — ARTHU BT AE § TS GHERT B AR s 51
Fga¥ g 58 9w # gor afy gaenl Bt aftaifra Sd fear
Wil @ Bad TR AR B AAED WEN B IWave B fay R
fpar o wwdr @ | (9T aiRitew (#3.) A v 9E) . ...3367

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See —
Representation of the People Act, 1951, Proviso to Section 83(1) [Ajay
Arjun Singh Vs, Sharadendu Tiwari] (SC)...2886

Rifer gidbar aigar (1908 &1 5), @der 7 A 11 — @@ — @iw
AR aftfram, 1951, srer 83(1) &1 gvge (@@ Feia Rigw fa
wrRewg, fard) _ (SC)...2886

Civil Procedure Code (5 of 1908), Order 8 Rule 1 (Proviso),
Section 151 — Written Statement — Right closed to file Written Statement
on record — Application u/S 151 for taking Written Statement on record
was dismissed by the Trial Court— Defendants are of rural background
with little knowledge of law - Suit was never listed for filing of Written
Statement between 22,03.2005 to 08.02.2006 — Held — Reason that the
suit was never listed for filing of Written Statement cannot be
" countenanced in law, as the defendants are statutorily obliged to file
Written Statement within 30 days or within extendable period of 90
days from the date of service of summons, and it does not require any
separate order of the Trial Court — As the defendants are of rural
background and not aware with technicalities of law, they require
sympathetic consideration — Defendants were granted opportunity to
file Written Statement within 30 days subject to paying cost of Rs.
5000/- to the plaintiff — In default of the same, the order will become
ineffective and the Trial Court shall proceed with the suit — Petition

allowed. [Pradeep Kumar Vs. Mahila Rambeti] 2974

Rifder glvar aiear (1908 &7 5). AR 8 (47 1 (Avg®), GvT 151
— g — AfE R SEEEET 9Wd S 6 AfreR aa —
sargarar o afE W™ T W 2 O 151 @ Swfd uvgd anded
B RErer e 3 'Ry #% A — sfeadeer gefior gof @ @
Rr=2 faftr =1 sreuse 8 — f¥=T5 22.03.2005 & 08.02.2006 B Weq 1K FH
mmqﬁﬂﬁr&mﬁﬁgq\mﬂﬁﬁmw afafreffRa —
SR WA 52 W 3 9% @ gAeg T Y wn @1 e fafr
g1 el A o 2, it g T Wi @) aefielt @ fome 9
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3oﬁaﬂawsoﬁﬂwmwmmm$¢ﬁmm
U F B B QT @ aefe § U9 59 Bq AR |raed a1
PI§ QU@ AR if T @ — e yRErr Grier gy @ ¥ 9
Rfer 31 aréfeal @ wrer o €, sufay weAfde Rer R
WM IS 8 — TE B HUR 5,000/ WA B LAAFE B W W
FRETERTT Bt 30 R @ R WaTearar vwE F BT AR g7 fear
T — 90 AfAHT B IAT X, 9% AR YHEER B S U9 fasmer
A 916 ¥ AT Srdard) e — Tifaer Wer) (@dHv gaR fa
afgar EA) ...2974

Civil Procedure Code (5 of 1908), Order 8 Rule 1 — Proviso —
Written Statement — Whether the provisions of Order 8 Rule 1 of C.P. C.
relatmg to filing of Written Statement within 30 days or within extended
period of 90 days from the date of sérvice of summons is directory or
mandatory — Held — The proviso to Ordér 8 Rule 1 of C.P.C. ostensibly
appears to be mandatory, but it is directory provided the defendants
demonstrate reasonable cause for the delay [Pradeep Kumar Vs.
Mahila Rambeti] - «.2974

Rifder afar afear (1908 @71 5), FRer 8 Fraw 1 — wgs —
WIESTaT — T WA Al B Rarw | 30 fa gerar 90 e ww word
o1 WH qrelt afty @ Hiox SaeeEr v w99 gEE R, 1 e
8 FfroT 1 @ Swee PR 2 aear s — afifEiRe - Rigw.
® ARy 8 FrM 1 @ WP Twa: 9w, gfq whar -2, Wq 9
ﬁ%méaﬁﬁuﬁmﬁmﬁﬁﬁﬁgﬁagﬁwumﬁl'
(Fdfiy far fa. afzer wwEA). - ...2974

Civil Procedure Code (5 of 1908), Order 11 Rules I & 2, Order
14 Rule 3(b) — Interrogatories — Petitioner’s apphcatmn under Order
11 Rules 1 & 4 rejected in a suit for possession filed by her, on the
ground that suit cannot be decided on the basis of interrogatories — -
Held — Issues can be framed on the basis: of interrogatories — Trial
Court was required to examine whether the interrogatories have .
reasonable close connection with “matter in question” — Order set aside
—Matter remianded back for rehearing. [Poonam Mansharamam (Smt.)
Vs Ajit Mansharamani] . ; " 2999

ﬁlﬁayﬁrqrwﬁmﬁgasws) IR 11 T 1 7 2, ana"sruﬁw
3(d) — aRgeT — WWuﬁﬂma’:aﬁﬁquﬁamﬁaﬂ
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Ryt @ s w® ffiRes T€ fear o wear — iR — faremst
Y frEer a3 aER W 9 91 9edl @ — AR Eed  §RT 499
weer far WA SifRm o fv 9ar 9aw ARl @1 UM AR 9
e fiee g ] — ARy U — AMer g g g uhia
(T wemert (3ferl) fA. arfSa deerh) 2999

Civil Procedure Code (5 of 1908), Order 22 Rule 9 — Abatement

of App\E}d — Held — Statement was made before the Court regarding .

death of appellant and two weeks’ time was sought for moving
appropriateapplication, but no application was filed — Application for
setting aside abatement showing reasons contrary to the statement
_ made earlier before the Court — Appeal stands abated by operation of
law and abatement cannot be set aside for the aforesaid reason.
[Ratanlal Vs. Shivlal] ' ...3345

Ryfae wfvar afear (1908 @7 5) ader 22 fag 9 — afiad a7

FyITT — afPEiRa — adiaef 3 (@ @ W9 ¥ e @ 9nE
Fere FRaT AT o7 U9 SfUT ATHEH TN B39 2g &l uwie &1 99 arer
TAT T, W S AT vegd 7€ foar 1 — 9o B e fad
WM 2 uvgd a4 Tffa eror qf F Smaray @ was By Ay
wo @ faudia o —~ fafy 3 wads grT ardiar @71 99 oA a1 @ wen
IR PR P AR W SYLET B U & fhar o wwar 2)
(o fa. fraara) ...3345

- Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2~ Scope
of seeking injunction by the defendants under the provision — Question
involved — Whether the defendants have any legal right available to
move application under Order 39 Rule1 & 2 of C.P.C. or not - Held -
Rule 1(a) provides remedy to any party in respect.of any property in

_dispute in a suit, if the same is in danger or being wasted, damaged or

. fﬁlieﬁated by any party to the suit or wrongfully sold in execution of

' 'decree — In such a case, defendant also’can move an application for

injunctign' under Order 39 Rule 1 & 2 of C.P.C. —Further Held — Even

otherwise, Yaere is no provision in Section 94 expressly prohibiting

issuance of temporary injunction in cases not covered by the Order 39

'C.P.C. or any rules made thereunder — The Courts have inherent

jurisdiction to issue temporary injunction in such cases, if the Court is

of the opinion that the interest of justice so requires. [Nandu Vs..Smt.

Jamuna Bai] "~ -.3076
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Rifaer afrgr wfzar (1908 &1 5), sder 39 frar + 7 2z —
gfeardlror gRT ST SUeY B siddd Ay @ WEEdr @ o e
ATl — HTT U — a7 AR &1 fA.9.9. @€ a9 39 Ry
1 99 2 & Fgild AAST T o &1 B3 fAfs A Sodes. 2
gorar A — affrEiRa — Fram 1(T) 5l are ¥ Raerw 9ol 3.
dad ¥ 5l ft e # 98 SwER v wyar 2, afty o) wofhr @@
A A 9w & R weeR wN wEer gefw 91 qEEE 41 o
ﬁmﬁmmmﬁawﬁﬁ$ﬁmmﬁaﬁmaﬁ$@ﬁm
T 8 — 39 e F yRErdh A Ruw B Ik s w1 w2 @
daia AT B AT URH X Wodl & — it 78 A IffeEiRa —
gl a% 5 auem f URT 94 ¥ YT w1 Susw N @ W Riud. @
IR 39 JET SWS v faffa fedl Prml @ sresRe 7 & e
e A aens @R WM R 9w weadr sRifig wyar 8 —
rTeEl P 4R AEE! A aes AR W ove 9 sfafifa aftreRar
g, 9f% =rared &1 4% wq 2 5w fw F tur e amiftm 2 (@
fa. st s @) ...3076

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14 and Police Regulations, M.P.; Regulation 270 —
Compulsory retirement — Enquiry officer has treated the news paper
report as gospel truth — The Enquiry Officer’s report stands vitiated,
not only this, the Preliminary Enquiry conducted behind the back of
the petitioner has also been relied by the Enquiry Officer — Enquiry
Officer on the basis of Preliminary Enquiry Report held the petitioner
guilty and he has been thrown out of the job without there being any
substantive evidence — Appellate authority has also not at all
considered the service record of the petitioner and dismissed the
appeal in a most casual and mechanical manner — Therefore, inquiry
report and appellate order quashed — Petitioner reinstated in service —
Petition allowed. [Santosh Bharti Vs, State of M.P.] ..3282 .

Rifaer dar (@f&er, fraaor giv sdia) Fram, 9.0 1966, Frag 14
Y7 gfer RTT, 54, Rfrrr 270 — aterd QaiPgfa — sfasdal
@ ¥ AR v @ Rt ot Sy v T — wiawat afer a1
FRETT i 7= T, 9 R A B fie 8 wafeg @ Yy
Wi qX H Wrd Afre) g faverg fear ar — wifg o ¥ aRiw
. T URe< @ e W A B S seRmr uE R R weew wew
99 T d Frerd Rar mr — afiel wifterd 3 A arh B Qar
FfredE o FEfl AR T f5ar @ 9ga @ st dor Yaaq o0
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¥ afe wRe 3= A — I oF SRR v el sty afEfe
far T — m%haﬁﬁm#tﬁwnﬁamm gt AR | (Faiy
‘:I'R?ﬁﬁ'f A, Y) ..3282

Company Act (1 of 1956), Section 433 (e) — Debt - Meaning —
Any pecuniary liability, whether payable presently or in future or
‘whether ascertained or to be ascertained — Any liability which is claimed

as due from any person.[Jonathan Allen Vs. Zoom Developers Pvt.

Ltd.] : (FB)...3218

o FRgH} AT (1956 @7 1) €T 433(3) — T — I — BIE
aiftfe i, 9@ a8 sdam A 29 & serar < & 9 3 9w
affifEa faar T4 &t @emr fear o= 81 — S1Y <fie fawer e
afra @ W B w9 Iar fear mr 2 (S e AL o seand
.f) (FB)...3218

Company Act (1 of 1956), Sections 433 (e} & 434 — Locus to file
- petition under —~ Unpaid salary/wages & emoluments — Employee of
the company has locus to file Company Petition as having been filed
by a creditor of the company — Petition is maintainable. [Jonathan Allen
Vs. Zoom Developers Pvt. Ltd.] (FB)...3218

T AT (1956 BT 1), IITE 433(3) T 434 — @ Fawq
. AIRET U $9 2 AR — I 9T/ Ao T uRafeErt —

wr @ FHA B T O TRt o6 @ Ry after @ o
& st  AT_IR g7 UG Y Wl § — Arfrwr woeiy 2| (@EeE
wdq f4. 5@ sRegd wrfe) (FB)...3218

. Company Act (I of 1956), Sections 433 (e) & 434 — Unpaid
salary/wages of workman/employee is covered within the meaning of
‘debts’ under Section 433(e) [Jonathan Allen Vs. Zoom Developers Pvt.
Ltd ] ’ (FB)...3218

- T AfaT (1956 BT 1) STV 433(%) T 434 — sdeR /Hdar)

N T daT /e G 433@F) @ d@id wmel B @ e

ayar 2 (s e 3. o sedud wnfw) - (FB)...3218

Conduct of Election Rules, 1961; Rule 94-A, Form 25 — See —
Representation of the People Act, 1951, Proviso to Section 83(1) [Ajay
Arjun Singh Vs. Sharadendu Tivari] ' (8C)...2886

Frifa a1 G R, 1961, Fa7 947, w4 25 — 7 — e .
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gfafaferea gfEfaam, 1951, ser 83(1) W1 yvge (o Iuiq fiw .
urRawg, fuar) _ (8C)...2886

Constitution — Article 225 — See — Representation of the People
dct, 1951, Section 80 A [Ajay Arjun Singh Vs. Sharadendu Tiwari

(SC)...2886
TIETT — ST 225 — 3G — @ glafafereg aftfaga 1951,
grer 80 ¢ (@ sola fiE fa. ey fiamd) (SC)...2886

Constitution — Article 226 and Minor Mineral Rules, M.P.
1996, Rule 68 — Condition inserted in Rule 68 after 23.03.2013 is
mandatory in nature — Every quarry permit holder & Contractor to
obtain ‘No Mining Dues’ Certificate from the Mining Officer/Officer-
in-charge concerned after due verification of documents submitted by
the Contractor/quarry permit holder —Amendment in Rule 68 cannot
be waived or diluted. [R.S.A. Builders & Const. (M/s.) Vs. State of
M.P.] : (DB)...*21

: GIGHTT — Jg=897 226 v3 T @f¥w 79, T4 1996, 97 68 —
feie 23.03.2013 ® gyaTq Fraw 68 # sw:tenfia o ¢ wd arwMe
WHET B § — TRAF WM I ORF (4 IPIN ISP §RT TEd
TEAS & RE 9T SWRId UEfoa e Ao /99 gt
¥ G QAT GHT U afygra s — e es ¥ fay v Wertes
& aftraad s e Y fear s wwarl @R fAesd s
swaeE (1) fa 7.9, =) (DB)...*21

Constitution — Article 226 — Commissioner, Public Education,
M.P. is directed to conduct enquiry in respect of delay of payment of
regular pay scale — State government is free to recover interest
components from the Officer held guilty — Commissioner shall submit
compliance report to the Court about enquir)'f'. [Sarita Mishra (Smt.)
Vs. State of MLP.] «.3270

GlErT — 70T 226 — AgE™, dAie fEn, Au. w i
FTN B gUAE ¥ gY fade @ ea ¥ wig o g PR tear
— X5 AR Y 91 T AT | @ § gest $ avygel e 2
WaA S — AP, WA @ wI" A queT IRRTT ey 3 9
g¥ga wAT] (@Rar fism (i) R A, <) ...3270

‘Constitution — Article 226 — Contract for work of-execution of
canal — Time schedule — Delay on the part of pontractor — Penalty was
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imposed — The dispute whether there was any delay on the part of the
petitioners or on behalf of the respondents can not be decided in the

writ jurisdiction. [Gayatri Project Ltd. Vs. Narmada Valley .

Development Department] (]jB). .18

IIEETT — FTeWT 226 — e & I Frsqrge ¥ wiver — wAa
Iefl — SFTR o) ANY d fade — wiia altRifig 3 ¢ — gz ok &y
a1 fade ardfiror o1 Ak 9 ST f5ar T3 o serar goreffr @Y e
q Re aftreRar & Fwfa fafal=a & fear o 9oar | @EE) giswe
fa. fa. e 9 sawi~ feurdde) . (DB)...*18

Constitution — Article 226 — Contractual Matters — Dispute of
question of fuct— Bar of maintainability — No doubt, there is no absolute
bar to the maintainability of the Writ Petition, even in contractual matter
or where there are disputed questions of fact or even when monetary
claim is based — At the same time discretion lies with the court, which
under certain circumstances it can refuse to exercise. [Gayatri Project
Ltd. & B.C. Biyani Project Pvt. Ltd. Vs. Narmada Valley Development
" Department] (DB)...*38

GIAEIT — AP T 226 — WIITTHE TG — 7oy @ YT &7 39T
— @y a1 w7 — w3, Re aifyer o dwefigar w® o«
arafus aofa 7 2, a=tl 9o A Gfigew wme ¥ a1 oet g @
faaifea we & At a=T oo ¥ w9 anffe <rar smefRa @ — s @ w9
Fadwitrer <am—ea @ g sihar 2, o s aRRefRar F, =9 gai
T € FTOR X GHar 2| (e mieee R ves Ll farh vistse
afa. fa. iy aeh sRuwd= fegrdite) (DB)...*38

Constitution — Article 226 — Contractual matters — Proper -

Proceedings— Writ Petition is not proper proceeding for adjudication
of the disputes related to a contractual obligation — Ascertainment of
facts based on contents of affidavit is impermissible in dealing with
the contractual disputes — Such issues are needed to be decided after
considering the evidence in arbitration proceedings, but not before the
writ court. [Gayatri Project Ltd. & B.C. Biyani Project Pvt. Ltd. Vs.
Narmada Valley Development Department) ' (DB)...*38

TRETT — Jg=8T 226 — wiiqroiw 9rd — ofya srdaear —
dfeerere Iregar /€ "9t fyaet @ wrafiofa o1 @ fav Re gifrer
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FadEEr WX ATEIRG weat &1 afifrema ey ? - O el el
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aTazE@al 2, Ut Re ~amarad @ wad 798 | (s givee fa s 4
. frarh meige w.fa. fa e dof s@am=< fsurdde) (DB)...*38

Constitution — Article 226 — Death in the police encounter —
Non-registration of the First Information Report—Seeking a direction
to register case against the Police Officers — In the matter of death in
a police encounter, the appropriate step is to prefer a written application
to the Sessions Judge within whose ferritorial jurisdiction the incident
in question took place, regarding abuse or-lack of independent
investigation or impartiality shown by any of the functionaries of the,
State involved in investigating process. [Kusma Rathiore (Smt.) Vs.
State of M.P.] : ' .2.3265

GRErT — FTBT 226 — Yo Yo 4 I — WAW A WiwdaT
gef 9 faar W — gfera afrelaE @ faeg goer o 53 o oy frw
18T AT — qfed oS 3 Yo @ "l A ofaa o5& I @ f a=awm wibar
¥ wftafd Ueg @ fadll @ soerd R Wud I eEr Frogsar F
TIY M7 JAE AYQT TEUANT B Wag ¥ 99 9F AEE - gaE fafaa
e wegd P Wk, Rrad a0 aRmRer @ Falfa weEa wer
ufed g5 (g wely (sfrrfl) f1. Ay <) ...3265

Constitution — Article 226 — Power of judicial review — Do not
ordinarily interfere with the policy decision of the executives unless
the policy can be faulted with arbitrariness, unreasonableness or
unfairness etc. [Rajendra K. Gupta Vs. Shri Shivrajsingh Chouhan,
Chief Minister of M.P.] : ‘ (DB)...3276

. AT — JgBT 226 — ~PF yARFIHT #} AT — WPTER:
FRfgEst @ Nfra fiofa 9 swdy 9 fear wran, w9 a@ Aifa &
T, sgfragadar W atfaer gaarfe, g1 @1 iy 7 8 | @R 8.
war 3.t Rave R @tem, 9w fAifrer afs w@dl) (DB)...3276

Constitution — Article 226 — Public Interest Litigation — Locus -

Standi — Courts of justice should not be allowed to be polluted by
" unscrupulous litigants by resorting to the extra ordinary jurisdiction -
A person acting bonafide and having sufficient interest in the
proceedings of PIL will alone have a locus standi and can approach the
court to wipe out violation of fundamental rights and genuine infraction
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of statutory provisions but not for personal gain or private profit or
political motive or any oblique consideration — Petition dismissed.
[Rajendra K. Gupta Vs. Shri Shivrajsingh Chouhan, Chief Minister of
M.P.] (DB)...3276

TIAETT — AT 226 — FIF RBa qrq — g7 wrd a1 GerHw —
SATHTENRYT SAR@RAT &1 WeRT AP <A B 8 Ywadar=l gro
ugfa o T fear wr arfey — st afra ggaEgds Frf wear €
ai® fow arg # sRfafet ¥ @i R e 2, s s g2 e
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Frsft = an weifie SgRv ar fodl i uhiiee 2g e | RRiw 9.
Twr fa. ot R Rig 9tem, fw fifrex s wd) (DB)...3276

Constitution — Article 226 —~ Public Interest Litigation — To
stay process of issuance of e-Challans with help of Closed Circuits,
Television Footage by Road Transport Officer — PIL must be real and
genuine and not merely an adventure of knight errant borne out of
wishful thinking — In present petition, petitioner has without any
material, impleaded number of persons by their name for publicity
purpose only, therefore, petition dismissed with cost of Rs. 10,000.
[Rajendra K. Gupta Vs. Shri Shivrajsingh Chouhan, Chief Minister of
M.P] : (DB)...3276
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@ o @ G Aifae aier | et . wr fr st R i \tem
=% fifey aifw wd) (DB)...3276

Constitution — Article 226 — Quashing of FIR — Complainant
was told to pay illegal gratification for his posting — FIR reflects that
when complaint was made to Lokayukt a digital voice recorder was
provided to complainant for recording conversation — After obtaining
recorded conversation trap was set up — Rs. 10,000/~ and the document
pertaining to posting of complainant was also seized — Held -
Complainant has made clear and specific allegation against the

3
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petitioner — Allegations clearly constitute a cognizable offence — No
case to exercise extraordinary or inherent powers to quash the FIR -
Petition is dismissed. [Mahendra Kumar Dwivedi Vs. Special Police
Establishment, Lokayukt Organization, Bhopal] (DB)...2783

GRErT — yqTPT 226 — W AT WldgT w1 AlGUST —
Reaed @ ous] TSATYAT 2q ada yiRatyor gy a3 $ fag aer
TAT o7 — 9u¥ AT Ruid guidl 2 {5 o9 stega ot e 3t 18
o, Remaedl st goda ReE o 3g @ Rfed s ReE
ST BXET AT AT — RIS B T A Ui P9 B AL e
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Faxre afda axd @ — oA A Ruid wt afrafss fmd w1 8g
IR JAaT Aafifeg sirag & vAT 58 o 3 F1g 9T T
TaT — AifeT @IRe | (R eAr fdd fa wwe qfew sefade,
dleyged afiageE, Aue) - . (DB)...2783 -

Constitution — Article 226 — Removal from service — Respondent
No. 6 was removed from service against which she had filed revision —
. Meanwhile, the petitioner was appointed in place of Respondent No. 6
— Commissioner allowed the revision filed by the Respondent No. 6
and directed for her re-instatement — Order of removal of petitioner
consequent to re-instatement of Respondent No. 6 is not bad in law, as
the order of Competent Authority cannot be rendered otiose and mere
waste of paper. [Pinki (Smt.) Vs. State of M.P.] v ¥32

widear? — aq=es 226 — war ¥ gerar arar — yowefl #. 6 Bt AT
A geran an, s freg w9 giEer uwd fear — 59 sivr, gogeff
®. 6 ® N W A @ Frga fFar I - argaa F gwielff %, o6 gRr
A QANEYT B WuX HAT 9T S9e yAeud eq FRiYm fear —
geaeff . 6 B YT ey B aRvmEasy- Al @t A1 ¥ s & aRY
faftr 9 gftc R siwqef =€ 2, TS wew IRB @ IRT F Frefw
@mwmgﬁuqﬂmmwﬁl (=t (sxt‘m?f’t)ﬁ: Y.
og) ’ L aea*32

Constitution — Article 226 — See — Securitisation and
Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002, Sections 2(0), 4B, 13(2), 13(4) & 17 [Samrath
_Infrabuild (I) Pvt. Ltd., Indore Vs. Bank of Ipdia] (DB)...2654
. ] .
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wiaETT — g7 226 — & — fFTAT smRerm BT e v
Y757 @ AT BT &1 7797 IR, 2002 rerd 2(3), 49 13(2)
13(3) 7 17 (@R TIfATs (§) W1 fa., S°Rk R ¥ ofw sPea) (DB)...2654

Constitution — Article 226 — Service Law — Compassionate
Appointment — Petitioner’s claim for compassionate appointment has
been turned down by D.E.O. on the ground that she has not completed
Higher Secondary Examination — After obtaining requisite qualification
she dgain applied which was also turned down in view of circular dt.
13.01.2011 holding the same to be made after expiry of 7 years and
barred by 2 months — Held — Though the appointment on compassionate
ground being not a right but a privilege to help the family of the
deceased government servant to meet financial crises — Non-
consideration of appointment on the ground of not having requisite
- educational qualification and on the ground of delay — State
functionaries are not justified in their action — Secretary is directed to
. take a decision in the matter within 3 months. [Vidya Bai Patel (Smt.)

Vs. State of ML.P.] 2693

WIAITT — JgeT 226 — War By — gywar Fglv — sgear

frgfea oq ard @ < & e Rer e g/ 59 amR w® aefler
foar war % 9uq =R At War of 8 @ @ — anifea sar wr
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X Y AN 2 W g1 AT A gY avdior frar o — st —
TR JgE T AR R Frf afer ™ e q9e T 99w @
TRAR Bl fawfl Woe o1 o v B fag e veE e 8 W
ftater @ — it dafre sdfar = @9 w Ree F7 dER dex
frgfea w B =€ fear 9T — YoE @ wReREy Rt ) 1 Friad
i € — wfia Bt 3 e 5 Aax amd ¥ Pefg O @ e PRARM
far ) (fen o 2w () 1 Ay ) ...2693

Constitution — Article 226 — Service Law — Non payment of
regular pay scale — Petitioner was appointed as Samvida-Shala
Shikshak Grade Il on 3.2.2007 and later on was absorbed as Adhyapak
—She was receiving fixed salary of Rs. 5000/- per month from the year
2007, though she was regular employee — Held — Respondents are
directed to pay the arrears of regular pay scale salary with interest @
8.5% per annum to the petitioner, if not paid within two months, the

L)
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petitioner shall be entitled forﬂ 12.05% interest till the date of actual
payment. [Sarita Mishra (Smt.) Vs. State of M.P.] ...3270

TRerT — aq=pT 226 — dar Afr — Fafa I @1 graE -
T fear wT — A #1 f=TF 03.02.2007 B Wiawr wrar fras aif-I00
@ alk w frged feur T o1 U§ ywa ¥ JsAUe @ Uq WX SEHT
wiyaas fear 14t o1 — ¥ef, 98 v Fafia wHa oft, T af 2007 4

uftrre g 3 Sud s000/— 9 o) YEl off — aiffreiRa —
ueeffarer st arft Bt 8.5% whed @) ) @ =nw wiva Fafe g
3 A9 B Tl BT HUAE o34 eg PR fear wn afe gean e
I gt 918 @ gy T fra wman @, o9 arf aRafas g @ fafer
TF 12.05% B X ¥ @& U g sParR s | (@Rar P () [
AN, ITA) ...3270

Constitution — Article 226 — The jurisdiction is extraordinary,
equitable and discretionary and it is imperative — The petitioner
approaching the Writ Court must come with clean hands and put forward
all the facts before the Court without concealing or suppressing anything
and seek an appropriate relief. [Modern Dental College & Research
- Centre Indore Vs. Government of India] (DB)...3007

: FRET — FgeBT 225 — ARTHIRGT FATHROL oA & dafre
2 g7 g7 P @ — Al 9 Re <oy wuE A 9uy W9
HY-HROT B AT AT ANeT ¢d HIg g2 fBUNT oM s9¢ 6 e
& uwE WHl 92 v Arfey aun sfua spaty wrrer wfeg ) (Htsd Swed
Fias yos Rud d=w el f4 e afw gidan) . (DB)...3007

Constitution — Article 226 — Writ — Maintainability — Order
passed by .Collector/Secretary, District E-Governance Society was
called in question whereby, the contract granted to the petitioner was
terminated on the ground that despite successfully running Lok Seva
Kendra and without giving any notice regarding deficiency of service,
contract was not renewed and a fresh RFP (Request for Proposal) was
issued — Held — Since it was a pure and simple contract given to the
petitioner to run Lok Seva Kendra, no time limit was vested in the

petition to claim renewal of the contract — It is the discretion of the
~ employer ecither to renew the contract Or to issue fresh RFP — Same
can not be questioned unless it is arbltrary or tainted with malafide to
achieve some hidden agenda — Controversy is purely in the realm of
contract — WritPetitions in such cases are not maintainable — Petiﬁion

—
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is dismissed. [Kunti Singh (Smt.) Vs. State of M.P.] . 2787
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Constitution — Article 226 — Writ of Habeas Corpus — Petitioner
challenged the order passed by Bal Kalyan Samiti seeking production
of respondent No. 5 before the Court, contending that she is his newly
wedded wife — Offence u/S 363 & 366 A of IPC is registered against
the petitioner — Respondent No. 5, who is minor girl, is in custody of
Balika-Grah under the order passed by the Judicial Magistrate First
Class — Held — Writ of habeas corpus lies only when corpus is.in illegal
custody — Respondent No. 5, who is minor girl, has been sent to Balika-
Grah by judicial order, which is not illegal — Petitioner, who is facing
trial u/S 363 & 366 A of IPC, cannot be given custody of 2 minor girl,
because he is not “fit person’ under Juvenile Justice (Care & Protection
of Children) Act 2015 — No substance in writ petition, hence dismissed.
[Irfan Khan Vs. State of MLP.] (DB)...3058
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BT WA B WGT 8. B (@ ARRS qiidaer a1 afPnen =81 <) o gadr 2,
TS frey < (st o ey g9 vem) afRifas, 2015 @ ofada a8
SUga afe Tl § — ﬁemﬁmﬁaﬁ#mﬂfrwuﬁm@waﬁ
Wy, =) . . (DB)...3058 .

Constitution — Article 226 — Writ Petition for quashing show
- cause notice regarding “Condition of contract” and “Special
Condifion” — Maintainability — Madhyastham Adhikaran Adhiniyam, -
M.P. (29 of 1983) — The Arbitration Tribunal can decide both questions
of fact as well as questions of law — When the contract itself provides
for a mode of settlement of disputes arising from the contract, for
referring the matter to the M.P. Arbitration Tribunal under the M.P.
Madhyastham Adhikaran Adhiniyam 1983 — There is no reason why
the parties should not follow and adopt that remedy and invoke the
extraordinary jurisdiction of the High Court under Article 226 — Writ
Petition has no merit and accordingly dismissed. [Gayatri Project Ltd.
& B.C. Biyani Project Pvt. Ltd, Vs. Narmada Valley Development
Department] ' (DB)...*38

WRarT — JgBT 226 — “wlAer ¥ W vT fAEw ad” @
WG9 ierd wIeer gara Tifew Bt dfrafdsa wvd 8g Re aifasr — qtaftaar
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el e @ @ agTur @R | (e e f1 s fE, farh
wietge nfa. 3. ofa Iof sRam=< fudde) (DB)...*38

Constitution — Article 226 & 14 — Prmc:ples of Natural Justice
—Issue involved — Whether the derogatory remarks made against a
subordinate officer and directions to initiate police action against him
while setting asideé the order made by him in a quasi-judicial proceeding
is sustainable without affording him an opportunity of hearing — Held —
No —Such remarks were uncalled for since it causes serious prejudice
to the petitioner— However, the Court, without expressing any opinion.
on the merits of the order, further held that this will not foreclose the
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- right of the disciplinary authority to proceed with without beln;g
influenced from such derogatory remarks. [R.N. S -Sikarwar Vs. State
of M.P.] _ «*20
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Constitution — Article 226 & 227 — Duty of Court while
examining question as to Territorial Jurisdiction — While addressing
on the question whether the High Court has jurisdiction to entertain
Writ Petition, the Court is required to carefully peruse the averments
- made in the petition irrespective of the fact, truth or otherwise thereof
— In other words, the Court must take into consideration all facts
pleaded in the context of cause of action. [Pushpa Bai (Smt ) Vs. Board
of Revenue, M.P.] ...3037

- GIRHIT — 0T 226 T 227 — S AREIRGT & wE &1 9digor
B W A B Foe — T U B e w7a W 5 7 9=
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. arg (hwd) fa. 9 e Y, L) ...3037

Constitution — Article 226 & 227 - High Court Rules & Orders,
M.P., Chapter III Riile 4 — Doctrine of Forum Conveniens — The Court
. is obliged to ensure convenience of all the parties before it, expenses
involved, requirement of verification of facts, requisitioning of records,
factors necessary for the just adjudication of the controversy and the
Court may, ‘while striking the balance of " convenience, decline to
exercise jurisdiction, though part of cause of action had arisen within
the territorial jurisdiction of that court — Held — If a Bench, either sitting

4]
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at the Principal Seat at Jabalpur or Bench at Gwalior or Indore, is of
the opinion that the main case had arisen from the Revenue District
falling within the territorial jurisdiction of some other Bench or the
Principal Seat, it may record its reason and return the case for
presentation at proper place. [Pushpa Bai (Smt.) Vs. Board of Revenue,
M.P.] 3037

FREITT — SIT0T 226 T 227 — Gvg YA [97 T AR, AH.
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Sfara e R usga fre et g arew ater wea 21 (e 9 ()
fr. sid a1 W=, gudl) - ...3037

Constitution — Article 226/227 — Scope of Jurisdiction of High
Court in Election Matters, where the Authority has acted in excess of
its’ jurisdiction — Respondent No. 5 filed a complaint hurling serious
allegations against Returning Officer including rejection and scrutiny
of nominations and declaration of results under political pressure —
The Collector conducted an enquiry and submitted the enquiry report
before the Authority, and the Authority has stayed election — Held —
The Authority has acted in excess of its’ jurisdiction — The report
submitted on a complaint of third person without notice to the Returning
Officer and without verifying the record, could not form basis to justify
stay of election by the Authority and thereby, restraining the elected
office bearers to function — Writ Petition allowed — However, the Court
declined to interfere into merits and demerits of factual disputes, as
there being several allegations and counter-allegations. [Nathuram-
Sharma Vs. State of M:P] =~ » ...3253
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Fafg amTeal Bt Bedl @ iRl @ qun aRkem wifya o weEh
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Constitution — Article 226 & 227 — Territorial Jurisdiction —
Facts involved - Main case originated from the orders of the Tehsildar;
Nazul Jabalpur and that of SLR Jabalpur, and after travelling through
appellate proceedings and culminated into rejection of revision by the
Board of Revenue at Gwalior — Held - Since the genesis of the cause
of action has arisen within the Revenue District of Jabalpury/falling
within the territorial jurisdiction of Principal Bench, Writ Petition would
be maintainable at Jabalpur and not at Gwalior Bench merely for the
reason of rejection of revision by the Board of Revenue, Gwalior.
[Pushpa Bai (Smt.) Vs. Board of Revenue, MLP.] ' ..3037
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Constitution — Article 227 — Arbitration and Conciliation Act (26
of 1996), Section 8 — Rejection of application for referring the matter to
arbitration — Held— In a suit where very existence and validity of arbitration
agreement is under challenge, Section 8 cannot be invoked — Issue

declaring the agreement as null and void can be decided by the trial Court '

and not by arbitrator—No illegality in order — Petition dismissed. [GAIL
Gas Ltd. Vs. M.P. Agro BRK Energy Foods Ltd.] ...2771
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. GRYIT — AT 227 — FRICIT IV Yol§ IHTIT (1996 BT 26),
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Constitution — Article 311 — Protection thereof to a daily wager
whether permissible — Held — A daily wager is not the holder of Civil
Post and protection under Article 311 is not available to him — Further
held — Petitioner’s termination order could not have been passed by
the Authority subordinate to the Superintendent who was his Appointing
Authority — The Superintendent works under the overall supervision
" of Collector and the High Court in W.P. No. 5181/2005 directed the
Collector to look into the grievance of the petitioner, therefore, the
act of the Collector in passing the order both in his capacity as a
Superior Authority to the Appointing Authority and also in terms of
directions of the H.C. cannot be faulted with. [Slyaram Sharma Vs.
State of M.P.] : 3325
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. Contract Act (9 of 1872), Section 176 — Rights of Pawnee in
case of default by Pawnor — Held — In case of default by Pawnor, a
Pawnee may bring a suit upon the debt and he may retain the pawn as
a collateral security, or he may sell it giving the Pawnor reasonable
notice of sale — The Pawnee cannot be permitted to recover the debt
as well as to retain the pledged goods — The right to sue for debt
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assumes that he is in 2 position to redeliver the goods on payment of
the debt and therefore, if he has put himself in a position where he is
not ablé to redeliver the goods he cannot obtain a decree — A pawnee
has both collateral and concurrent rights and can institute suit for the
purpose of realization of said debt or promise while retaining the goods
_ as collateral security — In the peculiar fact situation of the case as the
plaintiff bank failed to sell the food grains which were perishable in
nature despite request by the defendant and taking into account the
fact that plaintiff bank is not in a position to deliver the food grains
now, the Court directed that the plaintiff bank shall be entitled to recover
the amount of debt along with 20% quarterly interest after adjusting
the value of the food grains. [Vijay & Sons (M/s.), Mungavali Vs.
Shivpuri Guna Kshetriya Gramin Bank] (DB)...2791
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AMRIE =T P W BT B 9T F @ fag sesr gt (fasa v
e (), gmaet f4 Ragd g =3 el §3) (DB)...2791

Contract — Judicial Review — Cancellation of tender and re-
. inviting the same by reviewing minimum required license fee — Held —
Scope of interference in such mattel"‘gll:imited unless shown to be
"arbitrary, discriminatory or suffering from mala fides — On the basis of
participation in tender, bidder does not get any right to compel the
authority to accept the bid — Bidder is only entitled to a fair, equal and

W
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non discriminatory treatment in the process of tender and can come to
the court complaining, if government authorities have not acted
reasonably & fairly. [Prakash Namkeen Udhyog (M/s.) Vs. Airport
Authority of India] ...*33
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AR ST Yow B (AEeT oxd gy e O aniba w1 S -
FRPEiRT — 08 AR o ewEy @ enrear fE S 8, w9 96 &
mmﬁ,ﬁmﬁ{ﬁmuﬂmﬂwﬁmmﬁaﬁmm—
Bfyar F W7 9 AE B IMR W el @ are B Y oY afteR T
Pror S fp 98 TR @t gl eR w3y few W - e B9
qﬁmﬁaﬁﬁwﬁmmﬁw&,wqﬁﬂv—ﬁama{ﬂfwmmﬁ
%qm%.amﬁwﬁwmmﬂammwé.uﬁmm
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Cooperative Societies Act, M.P. 1960 (17 of 1 961), Section 57 B
— Preparation of Electoral Rolls — The power under Section 57-B (2)
relates to the preparation of electoral rolls and the conduct of all
elections of cooperative society, and it does not extend to set aside
the elections held for the reason of improper rejection of nomination
papers and subject matter which is covered within the scope.of election
dispute under Section 64 of the Act. [Nathuram Sharma Vs. State of
M.P.] ...3253

wEeNd wiwse? AT, TE. 1960 (1961 FT 17), AT 57 § —
Frafas Gt @1 darw frar o — a1 578 (2) & daa 2wl
Prafas Tt 3 SR f5d o @ wserd reEd © Wi frafu
T Hara el o § Galti 2, 9T ST IR Ared quEt @ g
TR & BT AR fed T frafaal @ s 73 wH ey
SR 1 9T 64 @ siata Prafa fare @ Ry & sreoa ad
aeg TR TS # | (R e L AN ) «..3253

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
Election dispute — Once the result has been declared, the only remedy
to the person aggrieved with the declaration of result is to file election
petition/ election dispute before the Registrar under Section 64 of the
Act—The complaint on the ground of improper rejection of nomination
papers can be made as one of the grounds in the Election Petition.
[Nathuram Sharma Vs. State of M.P.] ) ...3253
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I aE s m‘mse‘:‘ ST, AA. 1960 (1961 BT 17), &IVT 64 —
Frafas farz — % 9 v IR wifya R W ger 8, @9 g
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Copyright Act, (14 of 1957), Sections 63 & 64 — Allegation
-agdinst the petitioner is that the spark plugs found in his possession
. were not original but duplicate — Held — The allegation does not fall

within the ‘work’ as defined in the Act, which means a literacy, dramatic, -

musical or artistic work, a cinematograph film or sound recording —
Spark plug cannot be treated as artisitic work, and therefore, Section
63 of the Act has no application in the present case — Further held —
The satisfaction of Police Officer about the applicability of Section 63
is sine qua non for exercising the powers under Section 64. [Kamal
Kishor Vs. State of M.P.] : ...2851

Freferaftrare Sfefaa (1957 &7 14), SWIT 63 7 64 — AT T

..ﬁwmqwéﬁimaﬁm#mwwmwwﬁm
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BT H A TE 'l — It e N afiPefRa — arT 64 A gy
ufdmal & 9FiT Y, O 63 B uAtSHAr @ vy ¥ qfw aferd @
Hqfte afad 21 (F9a feuix fa 9.9, =) ...2851

Copyright Act, (14 of 1957), Sections 63 & 64 — Interpretation
of Statutes — Construction of Penal Statutes — A penal provision must
receive strict construction — Section 63 is a penal provision prescribing
offences relating to copyright or other rights conferred by the Copyright
Act, and therefore, mhust be stnctly construed. [Kamal Kishor Vs. State
of M.P.] ...2851

g%wﬁmaﬁﬁrw(mwwm} &IV 63 T 64 — Pl &7
d77 ~ sifPsw wrgal o7 1o — ol Tiftss SuaT w1 Tod B @
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aifey | (Fwa femix . 7y, wwa) ..2851

Copyright Act, (14 of 1957), Sectioris 63 & 64 — Practice (Criminal)
~ Investigation by the Complainant himself - Effect theregf — Unless in a
given situation a case of prejudice is made out, the order/enquiry would -
not get vitiated — In judging the question of prejudice, the Court must act
with a broad vision and.Iook to the substance and not to technicalities —
Unless it is shown that the concerned Police Officer was personally
interested to get the conviction of the accused, no interference is warranted.
[Kamal Kishor Vs. State of MLP.] ...2851

yhferfiere FfRfag (1957 @1 14) GRI§ 63 @ 64 — gRUrEh
(zTRe®) — wa Rt grr F<9yor — wwer yarg — fedl & e
TRy ¥ wq 99 & sfama uam@a o1 yevor Fifa =T fear oran, a9
9% AR/t gfa ) el — ufigd A @ 9w w® fPeir e
W ST 3 g8% giedivr vaer aifee ud fafufearst @t T dod
EY W @A Aife—od u % a% TRfa 7 8 fr gafte g sferd
affrgas @) Shefily 3g =i w9 9 ffaeg or, ysvr § swav 5
W B arawEsar e 21 (wAd feuy i wu. ww) ...2851

Court Fees Act (7 of 1870), Section 7(iv)(c) — Rejection t:.)f
application filed under Order 7 Rule 11 of CPC — Partition deed is a
registered document and relief claimed is of declaration of the partltmn
deed to be null & void and for permanent injunction— Plaintiff is a party to
the partition deed, and as such, he is required to pay and affix the ad-
valorem court fees. [Anil Tripathi Vs. Smt. Urmila Tripathi] «.3364

rarad B AR (1870 #T 7). ST 7v)(El) — Riww. @
e 7 g 11 @ Jaid gegad q@ed @ [Har orar — dTara
frdw v& Yofiga aeards @ aen dear e 1 sma g9 vy wifya
frd W U9 o s 3 =N g Ay w1 <rar fEar Tar @ -
rdY FeanT fRw ¥ yaeR € 9 SUIAT S g [T aR e
gﬁmﬁ:—mm@wmmaﬂmél (@@ B fa
sfrdt sffar Bodh) -  ...3364

Court Fees Act (7 of 1870), Section 16 — Refund of Court Fee —
Held — Section 16 provides for refund of court fee in case dispute is
settled in terms of Section 89 C.P.C. and since in the present case suit
was-not decided in terms of requirements of Section 89, plaintiff not
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entitled to refund of court fee — Petition dismissed. [Shriji Ware House
Vs. MLP. State Civil Supplies Corporation Ltd.] «.2779

AT BN AT (1870 T 7), GRT 16 — AT Ry BT
' gfoery — afiPEiRa — ot 8o RLYE. Y vl & erar fRarg @ Pyer
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X N9 fa we fifde sy sruiee fir) 2779

Criminal Procedure Code, 1973 (2 of 1 974), Sections 144 &
195 (1)(a)(i) and Penal Code (45 of 1860), Section 188 —~ Application
. for quashing of FIR u/S 482 of Cr.P.C. - FIR - Violation of the order of
District Magistrate u/S 144 of Cr.P.C. by creating road block by the
petitioner and his 50-60 supporters — No permission obtained of rally
— Subsequently, FIR lodged by concerned S.H.O. u/S 188 of IPC -
Whether a Court can take cognizance of offence punishable u/S 188 of

IPC on the basis of FIR lodged by the S.H.O. — Held — No, in the °

present case the petitioner has violated the prohibitary order of the
District Magistrate and as per Section 195(1)(a)(i) of IPC no court
shall take congnizance u/S 188 of IPC except on a complaint in writing
of the concerned public servant and in this case the FIR has been lodged
by S.H.O. whereas complaint in writing ought to have been lodged by
'District Magistrate, so the concerned FIR is quashed. [Preetam Lodhi
Vs. State of M.P.] ...2826

TUS J/HAT GIean, 1973 (1974 BT 2), G 144 T 195 (1)(@)E) va
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freraa = @ud Wl @Ry off, 3§ PR WAR@ v A Ruid
afrafrsal (o sl fa. 7y, o). . - ...2826

Criminal Procedure Code, 19 73 (2 of 1974), Section 154 — First
information report — This section obliges the police to register the offence
if information furnished discloses commission of cognizable offence — The
police has no authority to dwell into the veracity or probative value of the
allegation. [Ram Rati Vs. State of M.P.] «.3377

TvS AfFIT Giear 1973 (1974 @7 z), &INT 15¢ — T9H {F4r
gfideT — 98 T yfaw &, Iy &1 ysiad o6 @ fay aeg sl
2 afy &) 1 a9 quwe FIRa fEar @ uwe e € - qfew
B ARIT B ToIAT AT GAOIG [T N ST dfrad I 6 $Ig gifRrer
T8 21 (1 <fa fA. 9w =) 3377

Criminal Procedure Code, 1973 (2 of 1974), Section 167 (2) —
Counting of period of detention for the purpose of filing Chargesheet
— Accused surrendered before the Court on 15.12.2014 and first day
would complete after passage of 24 hours i.c. on 16.12.2014 — Therefore,
counting shall begin from 16.12.2014 and not from 15.12.2014.
[Meharazuddin Vs. State of M.P.] -.2837 °

| qus g Giedr 1973 (1974 ®T 2), ORT 167 (2) — AT TF
Tiger &V @ gIiaw Fg g gafr It ror - afgTa 3 e
15.12.2014 P AT B G Gador fHar ¢F vem T 24 wd =dlq
T & IWRIA Feafq fa @ 16.12.2014 H1 o 8w ~ sraeq, 1o e
16.12.2014 ¥ YR @Y wmdf 7 fs fois 15.12.2014 /| (@A fa
HY. I5G) . ‘ L ...2837

Criminal Procedure Code, 1973 (2 of 1974), Sections 187 &
384 — See —Prevention of Corruption Act, 1988, Sections 7 &
13(1)(d)(D)(III) [Bahadur Singh Gujral Vs. State of M.P.] (DB)...3390

IU% HHIT 9izar, 1973 (1974 &7 2), GieI§ 187 G 384 — B —
greraiv [Fareer Ffefrga, 1988, gray 7 7 13 ()(SHA)A1D) (e fue
ST T4, 9.9, W=9) (DB)...3390

Criminal Procedure Code, 1973 (2 of 1974), Section 188 — For the
particular offence, which taken place out-side India, sanction of the Central
Government is required, which can be obtained after taking of cognizance by
the Magistrate. [Ankit Neema Vs. State of M.P.] ...3174
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Criminal Procedure Code, 1973 (2 of 1974), Sections 200 &
482 and Penal Code (45 of 1860), Sections 323, 325, 326, 341, 294,
352, 354 & 506 (Part II) — Quashment of proceedings — Applicant
working as Commanding Officer in NCC — Complainant working as
Lascar, Class IV employee in NCC — Complainant is habitual latecomer,
act of insubordination, false complaints etc. — Petitioner intimated acts
of Complainant to his seniors by three letters immediately — Complaint
was filed by the Complainant later on — Held — Court below has not
examined the documentary evidence before taking cognizance, and the
complaint by the Complainant is an afterthought, so as to take
vengeance and is a counter blast on the part of the Complainant —
Criminal complaint is hereby dismissed — Petition allowed. [A.K. Sharma
Vs. State of M.P.] ...2841

TvE Hiwar Gfear, 1973 (1974 @7 2) €I 200 T 482 VI 7S
TIEGT (1860 BT 45), SNV 323, 325, 326, 341, 294, 352, 354 T 506 (ATT
I1) — srFarfea & sfralRea fFar wrar — adss L. F sofesT
FifFay & w9 ¥ sriva — Rard) g, & agef 4o s stew
a@x (Tar) $ w9 § drEdw @ - IRard snead Red 9 Al 2,
Freliar &1 g, g Red sofy — ardft 3 9 @ @ g
Rardt & 391 Al # ga9r Jud IR w acerd AW - qw A
afardY gRT aftae wega fear w — afafeiRe - fed e 3
uFE @9 & qd swardslt wiew w7 whewr wd fear, o uRard gwRr
u¥d yRare wig f9R Suvd g9 95ar @ @ g 9@ @1 15 Fard)
s g — Tifvss ufag gagEr e — @fyer Wer| (T8,
fa. 7.y, woa) ' ...2841

Criminal Procedure Code, 1973 (2 of 1974), Sections 203, 204,
362, 401(2) & 482 — Dismissal of complaint u/S 203 Cr.P.C. without
noticing the other side — Held — Scheme of Chapter XVI of Cr.P.C.
shows that accused person does not come into picture at all till process
is issued — Non-applicants are not required to be heard — Court below
had inherent jurisdiction to act in accordance with law —No prejudice
is caused by this order to the applicant — No interference is warranted”
—Application dismissed. [Awadesh Singh Vs. Rahul Gandhi] ...*37
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§UF Hﬁfw Giear, 1973 (1974 &7 2), GINTV 203, 204, 362, 401(2)
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Criminal Procedure Code, 1973 (2 of 1974), Section 204 —
Appearance of accused before Trial Court— Only when the Trial Court
takes cognizance of offence and issues process and never before-that.
[Rajendra Kori Vs. State of M.P.] . 3422

' §US HiFAT GI3GT, 1973 (1974 BT 2), GIer 204 — AR WA
& wwEr Afrgaa 3 suRafa — a8 99 w9 & ReEReT =Imea aaag
FT AT @ TAT ARAPT w1 IR I 994 vgd FA €| (e S
~f1. 73 ﬂ—a) A L ..3422

Crtmmal Procedure Code, 1973 (2 of 1974), Section 211 and
Penal Code (45 of 1860), Sections 304-B & 306 — Charge framed —
Specific allegation of active involvement — Name of accused not casually
mentioned. [Prashat Goyal Vs. State of ML.P.]. 2812

qUS FFAT GIEar, 1973 (1974 BT 2), ST 211 9 ©vs wWiear (1860
@7 45), GIY 304~ T 306 — AW faRfum — wfvy snfaaa @ Rifafds
mﬁw—aﬁgwmmﬁﬁﬁaﬁmﬁmwmnW| (g
I & 99, o) --2812

Criminal Procedure Code, 1973 (2 of 1974), Section 211,
Evidence Act (1 of 1872), Section 113 and Penal Code (45 of 1860),
Sections 304-B & 306 — Framing of charge — At this stage, the Court
should.not held elaborate enquiry and in depth appreciation of evidence
to arrive at conclusion that the material produced is sufficient or not
for conviction — Meticulous finding of material is not permissible.
[Prashat Goyal Vs. State of MLP.] ...2812

Tve FiHAr GiRdr 1973 (1974 &7 2), €RT 211, 9 JlemraT
(1872 &T 1), €RT 113 UT Tv& WIdar (1860 T 45). €T§ 304—d1 T 308
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ﬁmﬁmﬁwﬁﬁmwﬁ—mmﬁm%dﬁﬁu
@ 21 (wya Taw fa 19, IvY) ...2812

Criminal Procedure Code, 1973 (2 of 1974), Section 211, Evidence
Act (1 of 1872), Section 113 and Penal Code (45 of 1860), Sections 304-B
& 306 — Framing of charge — Presumption u/S 113 — Applicable for
consideration. [Prashat Goyal Vs. State of ML.P.] ...2812

gvg girar wikar 1973 (1974 BT 2), &INT 211, 9T JfEAGI7
(1872 @7 1), & 113 V& g7 Giear (1860 7 45), SNI¢ 30471 7 306
— iy Al f5ar o — o 113 @ d@fa Svemen — AR 2y
gatsg 2| (U Tiaw fa 99 rsa) «.2812

Criminal Procedure Code, 1973 (2 of 1974), Section 211 — Framing
of charge — Requirement — Prima facie case — Strong suspicion based on
material on record. [Prashat Goyal Vs. State of M.P.] ..2812

que Fipar afdar, 1973 (1974 &7 2), FT 211 — AT [avfad fear
TIT — STTeIFAT — YN TAT ARl — Jfiedw TR SudeE Wil @
IR R i 92wl (Uya maa 3 19 =) ...2812

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 &
228 — Consideration of documents produced by accused — Held —
Documents produced by accused cannot be considered at the time of
framing of charge — Court declined to consider the Enquiry Report
given by the Administrative Officer. [Jagdish Prasad Sharma Vs. State
of M.P.] i (DB)...3121

TvE FiFgr aied, 1973 (1974 &7 2), GITY 227 T 228 — YT
. g yega qvardal @t fere A R arr — atfeiRa - sfgw g
TRT seRet W AR fRfaa fEg e e far @ fear s qear
— =rarerd 3 vt Aferd g v v wre sfdes w® faEn e
4 FHR ¢ faar) (Erde g i f 1. vrea) (DB)...3121

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 &
228 — Framing of charge — At this stage, truth, veracity and effect of
the evidence are not meticulously judged. [Sitaram Chourasiya Vs. State
of M.P.] ...3117

TUS girar Gl 1973 (1974 ®71 3), IV 227 T 228 — 3T favfad
AT T — 36 THE W, 9 3 YA, Ul U4 qrRafaadn S Erar | 6l
it w1 wear 8 | (Harer @R fa 39, a9) ...3117
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" Criminal Procedure Code, 1973 (2 of 1974), Sections 227 & 228 —
Framing of charge— If there is strong suspicion which leads the Court to
think that there is ground for presumption of commission of offence, charge
can be framed. [Sitaram Chourasiya Vs. State of M.P.] .~ 3117

qvE FIHIT GiEar, 1973 (1974 @T'2), "IV 227 T 228 — JRIT [fad
- a7 ST — At VT vad WeE dheg @ W e B 39 AER @k
IR Bl 2 T I SIRa 817 ¥ STIRT 3 R Ai9E €, 99 ARy
ffa fear o wear 21 (orm <R fa 95 wsa) ..3117

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 &
228 — Framing of charge — Requirement — To evaluat¢ the material
and documents on record with a view to find out if the facts of the
matter discloses the existence of all the ingredients constituting the
alleged offence, charge can be framed. [Sitaram Chourasiya Vs. State
of M.P.] ‘ ...3117

- - gug gfvar il 1973 (1974 ®T 2), GIIY 227 T 228 — IGT
frefaa frar orT — AaEEal — ARTHE W Suds 9l g9 TRl
B I8 UAT AR @7 gie ¥ geaied del afy Ave @ aed arife
SURTEr BT Mo XA arel WEAEd AQqgal B gHeC axd 8, AR fRfaa
forar s wwar 2 |, (e akRa f1 7.9, Y) . w3117

Criminal Procedure Code, 1973 (2 of 1974), Section 311 — Object
and Scope — Held — The object underlying Section 311 of Cr.P.C. is
that there should not be a failure of justice on account of mistake of
any of the party in bringing valuable evidence on record — The Section
is not limited only for the benefit of the accused but a witness can be
summoned even if his evidence would support the prosecution case —
However, the first part of the Section is discretionary — Further held -
The Courtis not empowered under the provisions of Cr.P.C. to compel
either the prosecution or the defence to examine any particular witness
but in weighing the evidence the court can take note of the fact that
the best evidence has not been given and can draw an adverse inference
— However in the facts of the present case where the prosecution
witness has not supported the theory of “last séen together’ an
application under Section 311 was filed to substitute another witness '
to prove circumstance of ‘last seen together’, which is not permissible,
otherwise, there would be no end to the trial. [Kamlesh Diwakar Vs.
State of ML.P.] : 3427
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Criminal Procedure Code, 1973 (2 of 1974), Sections 311 & 482
—Recall of witness — Document received subsequently using provisions
of Right to Information Act —Application filed to recall the Complainant

‘to confront him with the document, in which totally contrary story was
narrated — Application for recall of Complainant for limited purpose
and confront him with the documents recelved subsequently allowed
[Vindhya Vs, State of ML.P.] : : ..2839

JUS AIHIT Gledar, 1973 (1974 T 2), EIVTY 311 T 482 — wm?m‘
g7 gerdT o= — qAT &1 JSR At $ Sudsl o1 Syahr s
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(fear fa. 9.4, =) ...2839

Criminal Procedure Code, 1973 (2 of 1974), Section 319 —
Powers u/S 319 are discretionary and extraordinary and to be exeréised
sparingly and only where strong and cogent evidence is available
against the person — Powers w/S 319 should not be used on mere opinion
that some other person may also be guilty of offence and it should also
not be used in casual or cavalier manner. [Dharmendra Singh Vs, State
of M.P.] .-.3385
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Criminal Procedure Code, 1 973 (2 of 1974), Section 319 —
Requirement of Section 319 — It contemplates a situation where the
evidence adduced by the prosccution not only implicates the other
person, but is sufficient for the purpose of convicting that other person.
[Dharmendra Singh Vs. State of M.P.] ...3385

TUS Fiar Gied], 1973 (1974 BT 2), €I 319 — GRT 319 &I Ida&T —
e o Wi Rafd arqegra st 2, o1&t afmto e/ wega Wiy 7 daa
Iy <afdd B e § anfira sl B, Afig S9 W w9 I Afdd @
Tufafg & wgiom g N qufw & @fs Rie A w0 o) ...3385

Criminal Procedure Code, 1973 (2 of 1974), Section 320 — See —
Penal Code, 1860, Section 324 [Suraj Dhanak Vs. State of MLP.]...3140

qvS FFAT WL 1973 (1974 BT 2), G 320 — P& — TV WAL,
1860, STV 324 (YX= o& fa. 4.9, x4) | ...3140

Criminal Procedure Code, 1973 (2 of 1 974), Section 320 (6) &
482 — Compounding of non-compoundable offence — Whether
conviction & sentence recorded by the Trial Court, which is affirmed
in appeal, can be set aside by the High Court u/S 482 — Held - No.
[Vaseem Baksh Vs, State of M.P.] . 3112

gvs HlHgr @lear, 1973 (1974 &T 2) RI¢ '320‘(9'} T 482 —
-FEHHIT RN T AT a7 a7 — & faaror <grareg gt aftfafiaa
Fafify 9 ek, e afla 7 afrpe <@ T @1, 5 ST e
FRT ORT 482 & Fauid AT fpar o1 @aar-g — afyfaiRa — 38
(@@ wewr fa. 7. o) ' ' 3112 -

Criminal Procedure Code, 1973 (2 of 1974), Section 320 (6) &
482 — Compromise in criminal offence, if conviction is upheld, can be
.considered on the question of nature and quantum of sentende. [Vaseem
Baksh Vs. State of M.P.] - ' . 3112
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TUS HiHaT Giedr, 1973 (1974 &7 2), &IOY 320(6) 7 482 — <IfvS®
aue ¥ afy qiwfufy = Wgse v 2, 99 gesRy @ 9Rfd w
qﬁwﬁuaﬂwamﬁﬁﬁﬁiﬁﬁvmmmél(ﬂﬁﬂmﬁ
Ay, W) ...3112

Criminal Procedure Code, 1973 (2 of 1974), Sections 320 (6) &
482 — Inherent Powers for compounding of non-compoundable offence
— Accused convicted and sentenced — Exercise of powers u/S 482 of
Cr.P.C. at appellate/revisional stage should not be made. [Vaseem
Baksh Vs. State of M.P.] w3112

qus ghFar wiear, 1973 (1974 @7 2), GRIV 320(6) T 482 —

ety ageny @ T g FalfRe il — aftgaa w1 Aufug fear
WIHY TUSTRW 3T T — <04, BT ORI 482 B Aawia Al w1 WA
el /g e gbs W™ TEl (a'\‘ﬁ':_r @en fo. 79 ww) L3102

Criminal Procedure Code, 1973 (2 of 1974), Sections 362 &
482 — Bar w/S 362 - Exercise of jurisdiction u/S 482, when warranted —
No provision in the Code of Criminal Procedure authorizing the High
Court to review its orders passed in exercise of its revisional jurisdiction
— Such power cannot be exercised under the cloak of Section 482 of

the Code of Criminal Procedure. [Harish Kulshrestha Vs. Vikram -

Sharma] ...2832

qUS WIFAT Wiear, 1973 (1974 @7 2), €TNT¢ 362 T 482 — o¥T 362 &
S qofT — G 482 B AT SARER BT YA, $9 AWAS B ~ TS
gfwar dfear ¥ Qur oI sudy @ WY 9= ey B yEahEn
FftraRar @ Jada sue gnr il sndel’ &1 gAffaieT $3= 3 wiltred
HYAT B — =TS WhHRAT Giear @) gy 482 Y ars ¥ WA wie & wahr G
foar 1 wHar| (E0w soaw . foe ) ...2832

Criminal Procedure Code, 1973 (2 of 1974), Section 378 (3) —
See— Penal Code, 1860, Sections 498 (4), 304 (B), 302/302 r/w Section
34, 306/306 r/w-Section 34 [State of M.P. Vs. Komal Prasad
Vishwakarma] _ (DB)...3199

Tvs gfsaT Witar, 1973 (1974 &1 2), orer 378(3) — ?@ —~ TUE
wRar, 1860, STV 498(7). 304(d}). 302,302 WEyldT ST 34, 306,306
gEgfad arer 34 (9. wwg fa. Siva wwe fazasai) (DB)...3199

Criminal Procedure Code, 1973 (2 of 1974), Sections 378 (3) &
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393 — Application against acquittal whether maintainable in view of the
fact that the appeal filed by victims before the Sessions Court, in which
the State was not made party, has already been dismissed on merits on
06.03.2014 —Held — The order passed by the Sessions Court upon an
appeal is final — No further appeal by the State would lie against the
impugned order of acquittal — However, if the State is havipg any
grievance against the final order of the appellate Court on account of
not impleading the State as a party, the State may file revision or may
invoke the provisions of Section 482 of Cr.P.C. or Article 226/227 of
the Constitution of India —Application dismissed — All criminal Appellate
Courts of State were directed to ensure compliance of provisions of
Section 385 of Cr.P.C. with regard to issuance of notice to the State in
such matters. [State of ML.P. Vs. Rampal] ...3188

gvs glhvar iear, 1973 (1974 &7 2), Gy 378 (3) 7 393 — &1
sivfea ¢ foeg 9T AT 39 w27 9 gfe ¥ ghwefrg 2 f difga
=i g 99 Ay @ g yRga aie, e wsa @ amae e
AT AT ofT, B qd ¥ € fAAT 06.03.2014 HI UG W @RS AT
ST g1 & — afifEiRe - @ =marer g1 afla F ke s At

2 — Sivgfi @ e Ry @ fueg ST Y @k 4 .99 it adla

78T Bl — qenfly, oY ) 9HeR T R WM 3 JER R® A 159 Bl
afiels =maTe & sfter adw © faeg @Id femw 2, 99 WY
gAY UET P WHAT & A U B ORI 482 D SUSHl AT
ARG & WM @ AaqeeT 226/227 &1 AdAT A GHAl € — @S
IR — I B W <Ivew Ifidi ~maeal o1 99 Aeat d 70
q. @Y gRT 385 B Fada ey a1 AW Y oA el SugEt 1 uree
gfifag o3t g R fear @ (@y. oo fa. <o) ...3188

Criminal Procedure Code, 1973 (2 of 1974), Section 395 (I) —
Criminal Reference — Question arises that whether Special Court is
competent to try the counter cases not involving the offence under the
Special Act, committed by Magistrate directly to it even with the

‘restriction u/S 193 of Cr.P.C. — Held — (i) Magistrate can not commit a

case, arising out of the same incident, cross to the case pending before
the Special Court (SC/ST) directly to Special Court — (ii) In those cross
cases the Special Court (SC/ST) is even with the restriction u/$ 193 of
Cr.P.C., is not competent to take cognizance directly without the case
being committed. [In References Vs. State of M.P.] (DB)...3142
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qUE JIHAT GIeTl, 1973 (1974 HT 2), €17 395 (1) — wifPs® e
— % U 9 g € 5 wr faety e, €99, @Y g 193 @
Fuia e 3 80 gy . U wHer svsiRe Y Ry W1g 9k w
ST Py Iy ¢ FeT yoeen &, R Ry afrfam 8 aafa
urE AT T @ fEme w3 www @ — affrefRa — (@)
Tusilerenl, gty =marea (T W /w0 &) @ wwer &g feddY wma Y
WA HT ¥ S HTY ¥oxoT &t Wi oi% a1 € 99 ey <rarag 5t
Surifa 7l o awar — (i) 09 wig ysvwn ¥, SUE. @ a7 193 @
gaifa Frdemr @ gt gy A, ety =maey - (oo @/ @) s gawer
P ¥HS HE Surdvr & e Wid ol w wam 6 @ wean (57 I
fa. 7.9.379) (DB)...3142

’ Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401~ Quashing of Charge - Held — As per FIR, the allegation against
the applicant Sub-Engineer is that he prepared false muster roll and
on the basis of which payment has beer made by Sarpanch and
Secretary of Panchayat — The applicant is the first person, who is
responsible for preparing false muster roll, on the basis of which,
criminal misappropriation of Government money was done — He is the
main accused, who issued false report for valuation of work — There is
no perversity, illegality, irregularity or impropriety in the impugned
order of framing of charge — Revision dismissed. [Jagdish Prasad
Sharma Vs. State of M.P.] ’ (DB)...3121

. U JLFAT WAL 1973 (1974 BT 2) ST 397 T 401 — ST
FFREST fEar st — sfifEiRa — wert gaem wfides @ auR, adew
Sl @ fiwg aEy 17 @ f S 3[E1 Tew 99 HUR e, e e
W UTrEd @ wxeH AR wfag grn A fear T — sndes 9% guw e
2wl gor AT da PR S ¥ SeRer) 2, Rd aMR W e
ffer &1 gfifrtem frar o — 97 g e 2, R o @ Teaien
oY I 1RATT 9t fimm — oy fRPe 7 @ TeEg AR § ol
forrefearar, srderar, siffrafiraar sermar sty w8 — qerdET @R | (o
g A . ) " (DB)...3121

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 & 401
and Explosive Substances Act (6 of 1908), Sections 4, 5 & 7— Framing of
‘Charge w'S 4, 5 of the Act, 1908, assailed on the ground that the consent
of the District Magistrate as envisaged u/S 7 of the Act, 1908 has not
been filed alongwith the charge sheet — Consent by District Magistrate

[} ]
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was granted and was filed on 13.08.2015 and charge was framed on
28.09.2015 — Held — Trial commence only at the stage of framing of charge

. and not when cognizance is taken — Court may proceed up to the stage of
framing of charge without consent of District Magistrate — Charge can be
framed after consent being granted and placed on record — Trial Court
has ample power and discretion to receive any document before framing
of charge — All documents are not required to be filed alongwith the final
report. [Raju Adivasi Vs. State of ML.P.] C o -...2821

Tvs FFaT Gfaar, 1973 (1974 T 2), SINIY 397 T 401 {9 [qwwics
geref AT (1908 T 6). HINTY 4, 5 7 7 — SffAH, 1908 B ©RT 4,
5@ il Aty FRPrE fed oF Bt g s 9 gEAtd & 1 5 fren
afreT 3 weufy, ST fs aftraw, 1908 @Y ORT 7 % Fald IRBfeUT
2, ol U3 © Wi wEd 96 9 ¥ — e afrgde g wsafa g9
#Y w$ Sl 13.08.2015 B UK B WY TAT 28.09.2015 P ANIY faxfaw
foar AT o1 — ARfEiRT — RERYT d9d AN fRfww 7R o @
UHT W ANA BT 2 9 5 e §9 faan i @ — <Ered, N
AR o @ 99 e foar afee e @ geafa @ faar sdardy a1
wHdr @ — i 9T B ) IR afee ) IR 9 @ gvEn Aniy
P fpar i woar # — faror [aEe ot g R o9 3
frell ew@maW # U o9 @ gaiw ufa Al fdeiter @ - Wit
mﬁﬁﬁaﬁ#ﬁﬁéﬁmwmmaﬂmﬂiﬁimaﬂﬂﬂﬂ'
fa. 9.9, u=Y) ..2821

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401 and Penal Code (45 of 1860), Section 306 — Quashmg of charges
sought on the ground that there is no evidence at all —- Umadeo, lodger
of the FIR-disclosed ignorance as to the cause that compelled the
deceased to commit suicide and material on record never made outa
prima facie case — Held — There is no evidence to show that the
applicants were proximate cause or that the apphcants had goaded,
instigated or assisted the deceased in committing suicide — To be
charged u/S 306 of Indian Penal Code, it would be essential for the
prosecution to establish prima facie that the actions of the accused
were directly respons'lble for instigating the deceased to commit suicide
— Trial Court erred in framing charges — Appllcants discharged.
[Ramnaresh Vs. State of MLP.] - _‘ ' 3127

Tog HiFaT wf?ar 1973 (1974 BT 2) 8IS 397 -F 401 qaf Fve
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THedr (1860 #1 45), ey 306 — fody WY Wiew 3 AlvE 7 1% & auR
R FRIYT $T AfEvsT =T T — Yo WEar uiidEs g ewe are
IRT ¥ ¥ @l B A § s vee A R gae B aroreear
SIRT B 2. faayr frar v9 sifirele o Sue= wra) § o W g
grergr ool fafifa ol gan — afufreifRa — dwr o1 wew Ao Y
g foad ag ue wlar & & ades o 3 9w B arerEen &3 R
IHuT, Sed R (AT ar gergar #Y sremEr AdSHIer SHA e 2
IATE BRI o — HIEH, BT GRT 306 BT JT ARRIAT frd w2
aftlse @ fay 4w smavas @ fr 95 py7 gy a1 R = &
ARYTd & HoI [dF B ARAEA I @ AU Ipw 8 gewE w9 @
SwRETt of — fERT =mareE % IRy fRfya s ¥ g wika @ —
AMTHIT AR | (PR 4. 7.9, =) ..3127

Criminal Procedure Code, 1973 (2 of 1974), Section 397 r/w
401 and Prevention of Corruption Act (49 of 1988), Section 7 — Revision
against framing of charge — Complaint against applicant — Demanded
Rs. 300/- from each employee against release of their arrears of 6"
Pay Commission —~ Prima facie case made out against the applicant -
Trial Court framed charge accordingly — Held — Trial Court is not
required to weigh the evidence produced alongwith the charge sheet &
there is strong suspicion against the applicant from the material
‘produced on record — Order framing charge upheld — Revision partly
allowed. [Bahadur Singh Gujral Vs. State of M.P.] (DB)...3390

7US HIFAT GIRTL, 1973 (1974 &7 2), SIRT 397 WEGl3T ST 401 0T
YTV [491e0T I (1988 &7 49), &I%T 7 — FIeiy favfaa 3¢ ois
P [3%g T — qdTe @ v TRIIT — TS oA @ 9T 67
499 AT B gHrr A @ fefas 3 gsd 200/— @ wiT @) —
IMTE B 46 TeH FRAT YH0T 9941 & — AR =R =y

g ARy faxfaw fear mam — aififedRa - farer =mrarea gwr

AREIT T3 @ W uwgd F6Y ¢ e S eaiET e aifaa a9 @
od A W) IRE @) 7Y el @ adee @ Awe vsd §3E ¥ —
aRIY fRTE S &1 FRw Afrgse — gaderor ST ooy | (d815% Riw
ToRTE A 9.3, =) . (DB) .3390

. Criminal Procedure Code, 1973 (2 of 1974), Section 397 w401 —
Crtmmal Revision — Revision against the order of rejection of the order
of the cognizance— What the court will consider at the time of taking the
cognizance — Prior to exercising the power w/S 204 of the Cr.P.C. it is
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required to ensure that there is a sufficient ground to proceed to issue the
summons to the police — The term “sufficient ground” is nothing but the
satisfaction to the magistrate that essential ingredients of the offence
alleged are made out from the reading of the allegation contained in the
complaint u/S 200 of Cr.P.C. and the supporting statement u/S 202 of Cr.P.C.
[Ram Rati Vs. State of MLP.] . ...3377

gve gipar alear, 1973 (1974 &7 2). €°T 397 €e/3d &IRT 401 —
FrAEE QAOGI — WHIT IR B Jedigla wRw B [6g YT —
WS ot W I /T AR S3 — S99, @ O 204 B Al
sifraal 3T T B9 € UEe 48 gRiREd oY A9 @) sawEea € e
gfee & w99 W e @) A $ @ fag walw amen @ - usd
ey smER” §£9 WEl afig Ahnge ¥ Wi 2. f S B aw
200 @ Fovfa yRare A Ty Ty sfFEeT & BT & TE TAUT AN, DY
HIRT 202 & Sdqia GHef® $U7 A, ARSI AW & AIYF TF a4
£ (erfa 4. 7.9 =a) ...3377

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401
& 319 — Order issuing arrest warrant u/S 319 of Cr.P.C. assailed on
the ground that the applicant has been implicated as an accused
subsequently on the application filed by a private person and not by
the victim or the prosecution, no opportunity of hearing has been
afforded and the Lower Court erred by issuing arrest warrant instead
of issuing summons — Held — (A) Implication of accused u/S 319 of
Cr.P.C. —Since there is sufficient evidence on record to presume that
the applicant accused has also committed the aforesaid offence who
was not made accused in the case — He could be tried together (B)
Scope of Section 319 of Cr.P.C. — Court is bound to consider only the
material came before Court during the inquiry or trial as evidence as
required w/S 319 of the Cr.P.C. — Power u/S 319 of Cr.P.C. can be
exercised by the court suo motu or on application by someone in¢luding
the accused already before it (C) Opportunity of hearing — Applicant
has no right to be heard before issuing summeons u/S 319 of Cr.P-C. (D)
Issuance of non-bailable warrant — There is nothing on the record in
which instead of summoning, non-bailable warrant is required to be
issued — Hence, summons ought to have been issued against the
applicant — Direction relating to issuance of non-bailable warrant is
set aside. [Mangilal Vs. State of M.P.] ...3371
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gUS AT wiear, 1973 (1974 &7 2) GWTT 397, 401 T 319 — %
yfssar wiear 91 arr 319 @ I AR e WY o9 3 ey 3t 39
R W A X 18 5 e ol @fda & amdeT w oF T 9 fesf difsa
I AR ¥ F[EET W UEREd! ®U ¥ AEee o I $ o6l )
grfera fear w4, gHarE @1 eI sEwR yen e fhar war g9 fammwor
A W G @ 99 AR ke s ) gfe @) —
FfifEiRT — (@) arT 319 S99, & Tl sftrgad @ snfera fear smr
— % IPRE W 9T SvaiRa v @ fay vafa wew 2 5 aftgew ades
Tt Sl R FIRa fear @ R 3w ama  aftgan T aemar T
oT — IG&T fmror A wrer A o o wear @ @) GRT 319 U, A @iia
— FATAT @ {9E Wik Ml faner © Sk 9wt 318 @ faefa andfR
W B AR W A wrefl W e R 5 g e § - e
ERT €U, T URT 319. @ qeia Aida & w7 W a1 fee i g
fored swa Wt qd @ suferd sifgaa  wifter € & s W fear o
IFd1 2 (W) A T P AW — SUH. DI GRT 319 B SFqdT 999 o 29
? qd g9 91 o1 Fi¥ AReR a@hdEe o 16 2 — (€) -t aee
1 S fear wr — afe W YT g Y @ RRet 9wt o B @t
g e AR W B adfr @ — I IHed o Fog WA
oY fFar sar Aifeg o — oD 9 W) R o @ w6t R
e | (ifere 4. A9, o) ...3371

Crfminal Procedure Code, 1973 (2 of 1974), Sections 437 (1) &
.437 (6) — See — Interpretatmn of statutes [Bhagwan Vs. State of M.P.]

..3402
T8 FIBUT Wiedl, 1973 (1974 BT 2), ari¢ 437 (1) T 437 (6) —
. ?@ — g @ g (a3, W) ..3402

Criminal Procedure Code, 1973 (2 of 1974), Section 437 (6)
and Penal Code (45-of 1860), Sections 380 & 401 — Release on bail —
Reason — Trial could not be concluded within the period of 60 days
from first date fixed for evidence — Application u/S 437 (6) of Cr.P.C.
moved for release on ball — Rejected by Trial Court — Affirmed by
Revisional Court - Challenge as to —~ Held — The applicants are tried
. for stealing Iarge amount of gold & diamond jewellery & cash from a
‘running train & its substantial part has been recovéljed, so offence is
not an ordinary one but it is grave, applicants are resident of far away
place (Bihar) — Facing trial in 11 similar offences ~ Members of inter-

_ state gang — Habitual offenders — Delay is attributable to one of the _
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accused who had applied for being treated as a Juvenile, so weighty
ground exist for denial of bail u/S 437 (6) of Cr.P.C.—No interference
in impugned order called for—Application u/S 482 of Cr.P.C. dismissed.
[Bhagwan Vs. State of ML.P.] ...3402

que Fhsar aiRar, 1973 (1974 &7 2). &T%T 437 (6) ¥4 98 Hiear
(1860 BT 45), ERTG 380 T 401 — GHIT U¥ BISHl — IR0 — AIEd B
frad wem e W@ 60 fat I srafr @ waX faawer gl T fea o
BT — EUH, B g7 437(6) B aray SWEE W BIS WA g AT
geq fFar T — REReT [Rnarad g YR - TR SrAed v
sfge — weeh gatd — affEiRa — amdT@TT W Fod! X9 4 791
aar ¥ G Td @R @ AT U9 Aed) gvm @ FRIg # fammer fear
T v SEE galw AT aReE W% ol T, ;RIS B WENeT Te
afew TR 2, amdgeTor gX @ we (Rer) @ farh @ - 11 9
arEt ¥ FIERST BT WrET 7Y 3@ & — i il @ ue © -
arered aRrETT — fiar B e AT A ¥ S Bl AT ST @Al
2 R froir a9 g e e, a9 arT 437 (6) <U.9. T FHaid -
ST F IR B @ (9T I9ER JER Aiog @ - anafie s
¥ weqdy ¥ P AawEEdr T 2 — ©RT 482 B AW(q YR AT
wrfRer | (Tra fas 7y, =) . ...3402

Criminal Procedure Code, 1973 (2 of 1974), Section 437 (6) —
Release on bail — Factors for consideration — Certain principles
enumerated. [Bhagwan Vs. State of M.P.] ‘ ...3402

gve FiFar Gf3al, 1973 (1974 T 2). GI%T 437 (6) — ST 0¥
sier var — fraR A 9@ — Ffawg fagra o T GLCICIC A
rs3) . ..3402

" Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory bail — Granting of — Where the accused'has not been arrested
by the Investigating Agency nor been subjected to custodial interrogation
— Case for grant of bail — After filing of charge sheet —Application for bail
— Denial of bail without adequate cause and sufficient reasons for pretrial
incarceration, would result in infringement of civil liberties of the accused.
[Rajendra Kori Vs. State of ML.P.] ..3422

que Ff¥AT YL, 1973 (1974 BT 2), IV 438 — AIFH ST —
gerT FHaT arr — wEl AfgEd S Ao e g Pgar @ fear
T @tz 9 @S9 UBAIe g afRen ¥ fEr AT — SEAE 9EE &
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8 UPT — AP T UEgd B W @ uvEie — e @ Rig
AT — a2 W@ | sret @ A1 Rearegd 3T @ fig s
FeR f&d w1 &1 e AR @ R w@aHar a1 SedER
g (v N AL 9w uwy) : L .3422

Criminal Procedure Code, 1973 (2 of 1974), Section. 438 — In
the offence mvolvmg punishment upto 7 years imprisonment, the police
may resort to extreme step of arrest only when the same is necessary
and the applicant does not co- operate in the investigation — The
applicant should first be summoned to co-operate in the investigation
— If the applicant co-operates then the occasion of arrest should not
arise. [Rai Singh Jadon Vs. State of M.P.] ... *34

508 FiHAT WISTI, 1973 (1974 @7 2), €IW7 438 — WA o 9% @
PRMATH FT T0S JqU 631 aIe I § Qi aaa o) PReany o7
HIIX BTH TOT UEdl ¥ W VT ST TS &1 qeT AATd R wor
AEAT T HYdl 81 — AT F WEAlT T 3G AEF B RS WA T
foar wmAT =ifer,— afy srdce wsAlT wRar @ 99 PREwN B aaws
S T BN Ay (kR okt R sy <) ... *34

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) -
Cancellation of Bail — Breach of the condition imposed on bail —
Merely lodging of the first information report does not amount to the
commission of an offence and it is only an allegation — Whether. the
offence has been committed prima facie or not is considered at the
time of framing of charges — Once the charges have been framed for
subsequent offence, it means the condition of bail order is violated,
which leads to the cancellation of bail. [Vikash Raghuvanshi Vs. State
of M.P.] ...2861

TS QIFGT ledl, 1973 (1974 &7 2), SINT 439(2) — IITd faved
@] ST — ST Y AT rd BT 9T — wra yew A vhded o
fpar W et svrer @ w1Ra fvd o 9 Sife A S o 9T uE
DIH (P DT & — W verH AT ST far T @ srerar €,
M W AR sy frfaa o< w99 fear om@r @ — w IR fpdl
gyarqad! sRrer Y sty favfaa o) fav wg o gwer aref 9w wtar @
FF ST ARe @Y T BT Sedne AT A €, W ST @ Reiee
w1 A @ war 1 (Rerw vga i wy. ww) ...2861

Criminal Procedure Code, 1973 (2 of 1974), Sections 451, 457 &
482 — Release of tractor — When a subject matter of an offence is seized
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by the police, it ought not to be retained in custody of the Court or of the
police for any time longer than what is absolutely necessary —The seizure
of the property by the police amounts to clear entrustment of the property
to a government servant—The idea is that the property should be restored
to the original owner after the necessity to retain it ceases — Vehicle
directed to be released on Supurdagi on some conditions — Application
allowed. [Jaipal Singh Vs. State of M.P.] ' ...*28

qug girar iRar, 1973 (1974 BT 2), ST 451, 457 T 482 — § €Y
aﬁs?arm—mﬁ-ﬁwﬁmaﬁaﬁs‘ﬁmgmmmaﬁ
ot 2, 99 S¥ APrRET 8g qofa: AOwsE Fafyr | dfte e 9@
< gvar giaw #1 aftwer § w6 < e v - gfew
daRd @1 o fpar e fed) Iae Wae B @i wWed Wi W
N B ¥ arar @ — PR 7w @ f Waia @ afemer @ smaeredr
AT 1Y @ SS9 qw wWeh B ater R o arfy - AT ot
5 wal @ e BId W ?g Ffi fear war - e dR
(sraarar Rie fa. w9, =) ' .. *28

Criminal Procedure Code, 1973 (2 of 1974), Section 468 and
Protection of Women froin Domestic Violence Act (43 af 2005), Section
12— Section 468 of Cr.P.C. provides for period of limitation for taking
cognizance in criminal case — It does not apply on complaint filed u/S
12 of Protection of Women From Domestic Violence Act, 2005 — As it
was a continuing offence, therefore, no limitation can bar filing of the
application, and therefore, provisions of Section 468 of Cr.P.C. do not
apply — Relationship as husband and wife continued between the parties
and when such relationship continued, allegation of domestic violence
_ also continued by anology as a continuing offence. [Hemraj Vs. Smt.
Chanchal] o C %25

qoe ghrar G, 1973 (1974 &1 2), €T 468 V7 FXq fear @
gfaran &1 G JRAFET (2005 BT.43), ST 12 — TU.94. BY €T 468,
aTs® go<er ¥ G5 A 2GR @ safyr Sudfig wwd @ - WY
frar @ #fearal &1 GeEvT afafram, 2005 ¥ GRT 12 ® AT IR
aRare T 8 g1 9], T8 S — % g% P waq Jawe o, uie
E A uRehEr amde w3 wwgd fear e affe T8 s)owed, S
guld, 9.9, @ w9 468 B STEE AU TE T — UHSN B A
afI—Uelt & §eT PRoR 9 vF o9 vur Hee PR o, a9 e e a1
18T ) TP wad aOE 3 alR W g w9 9 PRaw un) (eeew fa
ot 9=9d) ' ' e ¥25
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Applicants purchased the property through registered sale deed from
title holder — No sale deed in favour of Respondent No. 1 — Mere
breach of oral agreement by title holder does not amount to cheating,
and intention of the purchaser was never dishonest — Allegations made
in the complaint do not constitute an offence — Dispute is purely of
civil nature — Criminal proceedings amount to abuse of the process of
law — Complaint and FIR quashed. [Vishnu Shastri Vs. Deepak
Suryavanshi] ' ...3158

TUS JHAT VIR, 1973 (1974 FT 2), VT 482 — ARTHAN 3 Tofiaa
fape =1 gRT Weaur ¥ ik B3 B — goweff %, 1 @ 1w F HY fawy
95 el — WauR g7 A1 WifEas R 47 O o B a e F a9
1T, U4 @l &1 ey F H IFarigef = o — yRare ¥ e v sy
IR F Mo T FA & — faag e Rifve yafy o1 @ — Tifbes
Frfarfeal, ffr @ gematr @ oRfr ¥ e & - wRae @ vem @
e affrafved) (fwy arel R S ) ...3158

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashing of trial u/S 482 — Offences punishable under Special Act not
precluded. [Sagar Namdeo Vs. State of M.P.] T w3415

qUS FlpaT Aiear, 1973 (1974 &T 2), sINT 482 — ORT 482 & Wail«
faror w1 afrafsa e wien — fagte sty 3 siwfa svediy
AURTE YIRG T | (AR aFRa 4. 9.9, W) ...3415

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashment of FIR — Facts involved — FIR was registered against
applicants u/S 379 of LP.C. - Applicants were in possession of the Iand in
question, which fact is corroborated by the report of Revenue Inspector —
Acknowledgement by revenue authorities of proceeds deposited by the
applicant no.1 is on record —Non-applicant no. 2 also filed suit where his
possession was not prima-facie found proved — Held —It is a fit case for
quashing the FIR. [Dina Vs, State of MLP.] ...3206

TU8 FiHAr wfedl, 1973 (1974 BT z). SINT 482 — WejF GaHar
vidaT & FfrafPsa [Fa wrar — AW 99 — ARTHETT $ AeE
ALEW. 1 ORI 379 @ Fava GAH I wfded gf fear war om —
ST Y ArdEsT @ altmw ® ofl, vd IE ooy e Pllae @
T & Wy @ — ST B, 1 GRT WA THY Y A ) xR
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umﬁﬁma{ﬁﬁaﬁqﬁrmﬁ@w%—mﬁzmmfﬁ
qqamwaﬁmmﬁrmumqgmﬁﬁ’ﬂﬁww—
afifefRa — wom gaw1 wfded o afmatsa fay wi 8g 9%
Sugga wrrar 2 | (@ fa. 1y wsg) , " ...3206

- Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See
— Water (Prevention and Control of Pollution) Act, 1974, Sections 43,
44 & 49 [Manu Anand, Managing Director Vs. M.P. Pollution Control
Board] ...3180

avE FEFar GIeer, 1973 (1974 ¥T 2), &% 482 — 2@ — ol (Y977
Frareor werr Frravy) sfefrs, 1974, SIRTE 43, 44 T 49 (77 (%, RARAT
sTRwex . vl ofeqeE sida 919) ...3180

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — When
exercise of inherent powers is justified to quash the criminal
proceedings — Held — To invoke the inherent jurisdiction, the Court
has to be fully satisfied that the material produced by the accused is
such that would lead to the conclusion that the defence is based on
sound, reasonable and indubitable facts and that it would clearly reject
and overrule the veracity of the allegations — Further, it should be’
sufficient to rule out, reject and discard the accusations levelled by
the prosecution without the necessity of recording any evidence — For
this, material relicd upon by the defence should not have been refuted
or alternatively being material of sterling and impeccable quality.
[Santram Vs. State of MLP.] ' ...3192

gvE HiFar Afea, 1973 (1974 #7 2), &7eT 482 — IS ® Fraedl B
aﬁ@ﬁaﬂﬁmmﬁa‘gsmﬁﬁ%ﬂwﬁﬁﬁaﬂmﬁw&a%—
afafEifRa — satifEa afeRar o aade o 3g e F quia: 4a<
Wm%mmwmﬂa@wﬁﬂﬁmama
%aﬁwmmﬂ.w_ﬁmaﬁwm%mw
T BT @ aAfeerl B e B Wikel U9 Sy $¥al € — An g
R S 9919 ARTEI g7 AT Y AR B, 9 W we afifataa
I B AEETd @ Tk, TEeR, @iRE Ud Y58 e 8¢ wiw g
W—wﬁmmmmﬂﬁmmﬁﬁﬁm
afee s dfous w9 & Ve wEnl arniTe vd FRE Torwr # s
=fav | (daww .- A9, wsy) ..3192

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and '
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Excise Act, M.P. (2 of 1915), Section 34-A — Where the allegations
constitute an offence, but there is no legal evidence adduced or the
evidence adduced clearly or manifestly fails to prove the charge,
inherent powers should be used to quash the proceedings — Held —In
view of the fact that no evidence is available against the petitioner
except the disclosure of co-accused u/S 27 of Evidence Act, the FIR,
so far it relates to the accused, deserves to be quashed. [Pappu Rai
Vs. State of M.P.] «.2847

TUE AIHAT TIeal, 1973 (1974 BT 2), €IRT 482 TT JTTHTT FiefI7e
TH (1915 BT 2), ST 34—F — Wl AAY fpd == &7 ToT aNg
WY PE e e vwga T ey oM o stern Wt wiew gvga fey
WM W S Wsed: A0l Uehsa: IRy g o ¥ fawa wed @, 98t
Al afrafsa fey w9 e ool wfvaat @t gabr fear
ST ARy — affraiRa — e aftfam 9 g 27 @ salfa ety
&N f5Y 7Y ydeT 31 sisH I @ fieg o oY we SUa= 7 89
F T B Tt N, Y A sRde, et qw ww afgw @ waka
e, sfrafsa fog s Al 2 (9 @ fa 7y w=a) ...2847

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 306 — Abetment of suicide — Quashing
of FIR — Offence u/S 306 of the IPC — There is no straight jacket
formula to pin point the fact and circumstances which fall within and
without the definition of abetment — On receiving the news of the
accused resiling from the proposal of marriage the deceased may have
gone into the state of shock and compelling her to take the extreme
step of ending her life by committing suicide — Whether the offence
u/S 306 of the IPC is made out or not, cannot be decided at the
preliminary stage when investigation is said to be inconclusive.
[Harnam Singh Vs. State of M.P.] ...2874

TUT FIFAT AT, 1973 (1974 7 2), GIeT 482 VT 59% 9@irar (1860
BT 45). &IT 306 — JTHEAT PT THTT ~ Forg qa+7 Ruie” sfrafsa #7
W79 — WIEW. B GRT 306 B AT UIT BT AR — THIOT #W
aRATT % HaR T Y e ard d2w ve uRRefr @1 ade feivor
X B fog B fiftag 43 ™ -~ e @ vwe @ afgw @ 09 s
ST T WAER UT B we qfaer aen By Refy ¥ @l wf ghh aiv
ATCHEAT BTRA FX AYAT a7 AT T &7 anea s w94 Io B Fayw
faaer g€ — 7ar WA, 9 o7 306 B FATT YN IAT ¥ Ferdy T,
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Tqa] RifTad ufe: 959 W e fear o wedr w9 asdwv @l
afrerias wr T w1 (0 (EEE R A 5y o) . ...2874

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 384 — Quashing of complaint — To
constitute an offence of extortion, the prosecution must prove that on
account of being put into fear of injury, the victim delivers any particular
property or valuable security to man putting him to fear —If there was
no delivery of property or valuable security, then the important
ingredient of an offence of extortion stands excluded — Mere threat or
fear of injury, which has not led to creation of valuable security, cannot
constitute offence of extortion. [Deepti Gupta (Smt.) Vs. Smt. Shweta
Parmar] ...2869

que HFaT aiedr, 1973 (1974 &1 2), &I 482 ¢q ©08 Hledl (1860
FT 45), GRT 384 — TRTIT BT IAGST [FI7 G — IFEUT BT WY
ufsa v B foay afmlies ® fag oo aifae f5 afv 3 7w F stert.
=, fifse grT #1F fafre wuftw sean gegam sfopfy 7@ F st 9
afya o TREw @ 1 — Ffy 87 WuRa se@Er femam iy &
yRar ) o7, 99 SR @ AU BT Aga vl AqAq Jqafsia e wrar
2 — aft o1 99 serEr gad) 9=, e e 7 fesdt wofta ar e
PT Fegar aiyefy & afadT 7 g 8, ST B AR BT ToT L
FY godl | (@l qar (oferft) st w@ar wR) ...2869

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Sections 420, 467, 468, 471, 474 & 120-B -
Complaint filed against the applicants, who had purchased the land
through registered sale deed — Complainant/Respondent No. 1 claiming
himself to be in possession of the property on the basis of pending suit
for specific performance of contract filed on the basis of oral agreement
—Trial Court ordered for police report — Instead of the police report,
FIR submitted by police authorities, which was lodged on the advice of
Advocate General — Held — Mere pendency of a suit for specific
performance of contract does not make a person to be the title holder
of the property — Complaint itself was vague and filed to place pressure
on bonafide purchasers — Police authorities lodged FIR without
following prescribed procedure. [Vishnu Shastri Vs. Deepak
Suryavanshi] T - ...3158

Tvs FIFaT GIRal, 1973 (1974 &T 2), IINT 482 9 5o& GI2T (1860
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BT 45), STy 420, 467, 468, 471, 474 Va 120-71 — s@gov, Rr=wls
usiRa fawa v g1 4 Ba 9 off, @ favg e wga frar w&r —
uRardl /geaedff % 1 3 Aifae IR @ Ier w yga GhEr @ Affie
FLUTA B ARG 9% B AR ¥ g Wl uX sedt &7 <@l fear
— fa=mer ~narerd 1 qfew wfdsT 8q s fear — gfemy witreRar
BN qfed ufidsT @ v W veM goaer yREdeT vgd @) 18, o fn
FEifeaadr @ wwwe ¥ @) 7 oft — aiffEifRe — Wi @ Riftffe
ILUTe BY 9% % @fT w1 WA A FT @afvw Wil o1 wewany T
AT — URAE A9 AT F Fegse ? v AHIRE Sl W) <ar Fiffa
B @ fay swga fem T @ - qfa witefat 2 fafsa ufsar @t
Wmaﬂ?um&wuhﬁﬂaﬁﬁml (faeop wrelt fa. duw
LiGER)) ..3158

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Prevention of Corruption Act (49 of 1988), Section 19 — Sanction for
prosecution—Proof of consideration of relevant material and application
of mind by the Authority— Held — Sanction order itself shows that while
passing the order Competent Authority has examined relevant facts,
documents and evidence — Thus, there was due application of mind by
the Sanctioning Authority — No interference is warranted — Application
dismissed. [Rajeev Lochan Sharma Vs, State of M.P.] (DB)...3396

TUE FiHIT-Wiedl, 1973 (1974 &T 2), SIWT 482 ¥q 741V f43I°0T
AFEHTIT (1988 BT 49), aGRT 19 — f¥ygiaT 8g Todt — UIR@RY gRT
O ol W fER 5y wH @ alRas 3 vaiw 5 99 &1 wes
~ afrfrefRy — A9 aRkw wu: 3 sufar @ 5 ey Ra Fw
T W TIRAR U el et v 9ney. & adevr fear @
— AT, Al TRt g1 afrss &1 wwe w9 | gatT fear T e
— TWEY B JETEHAT T 2 — AT @l | (wefte atET AL
o, ) ' ) (DB)...3396

Criminal Procedure Code, 1973 (2 of 1974), Sections 482 &

320 - Exercise of inherent powers u/S 482 of Cr.B.C. for compounding

of non-compoundable offences punishable under Special Act — If

offence is petty, not grievous in nature, against an individual, not

.causing adverse social impact on society, not tends to defeat the
purpose of Special Act — Also to consider circumstances leading to

commission of crime, act of accused, manner in which erime committed,

previous conduct, antecedents of accused and impact of crime on victim

and his family etc. [Sagar Namdeo Vs. State of M.P.] ...3415

v
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3US FIHAT Gigar, 1973 (1974 T 2), SITE 482 T 320 — A7y
T # gwda Tvsg aerada sraergl @ verTT BY. 7vs vibar
wiear #1 aiT 482 4 gafifea wiaal a1 43T — Ay Afva & el
awrg ag @, TIR 9gfy o7 9 2, e w fawdla arnfive g @
stear 1, 7 8 fagiy afifem @ ggtow o fawe 9Y ol wg@ awar &
~ FARME BIRT FE B AR FFER v a1t IRRREt, afga o1
T, IR 53 9 ®1 W, gd amERvn, aftge $1 qdqo @ dfsa
9 39 URAN IX AU FT YHE gty & € faar 7 foar wmem arfag |
(@R TRY 4. 19 =) ..3415

Criminal Procedure Code, 1973 (2 of 1974), Sections 482 &
320, Penal Code (45 of 1860), Sections 354 & 354-D and Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989),
Section 3 (I-11) — Permission for compounding of offence —
Investigation report reveals that accused has been continuously
pressurizing & threatening the complainant and her family for marriage
— Marriage of complainant could not be fixed — In view of conduct of
accused and all facts & circumstances, permission to compound the
offences cannot be given.[Sagar Namdeo Vs. State of M.P.] ...3415

TS AHAT G, 1973 (1974 &7 2), €INIY 482 T 320, 595 Wigar
(1860 @1 45), EHINIY 354 T 354—3% v gqqfaa wifo aiv agglia
TIAIG (AITFIe [Farevr) AT (1989 #7 33), T 3 (1—11) — A9
@ gEHa Y Aagafa — I Ruid 1w uoe v 2 5 aRge faae
%@ fag IRETd) vd sud IRaR W fFRwoR <99 397 =T @ @ gaer Yer
2 — uRar &7 faare T 7Y 8 wer — Aftgaa B arawer gon 9 gt
19 uRRefEl 1 gfcra w@d gy, AWt @ yeEe 89 JgAfy uEe
el @ o wadl | (@R e L ay aw) ...3415

. Dentists Act (16 of 1948), Sections 10 A (1) (b) & 10 A (4) and
Dentists Amendment Act (30 of 1993), Sections 10 (4) (1) (b) (II) & 10
B (3) — Prior Approval — Increase in Admission — Dental Council of
India Regulation 2006 — Renewal of permission for admitting 4* Batch
of Students — Application of the petitioner was incomplete due to non
submission of the University affiliation within time schedule prescribed
in the regulations for the academic year 2015-16 — Also pétitioner
admitted three illegal admissions in the speciality of Orthodonties and
Paedodontics for the academic year 2015-16 without prior-approval
.of Union of India u/S 10 A (4) of the Dentists Act 1948 — Petition
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dismissed. [Modern Dental College & Research Centre Indore Vs.
Government of India] (DB)...3007

ga—TafEcas AT (1948 @7 16), grerg 10 T (1) (@) 7 10 v (@)
VT @d [Rfocas ST FfEfaT (1993 &t 30), Gwry 10 © (1) (@) A1) T 10
§t (3) — gd argFieT — wdor weyr ¥ gl — wwha 39 uRwg A, 2006
— Bl @ 4lY WYE B 9 37 vg AR &1 Tdewr — fafat o ke
e i @ e} Rl 81 g9gar 7R T o9 @ R daie =
2015—16 B TR AT FT @A el o — gua gfiRaw, g0 fufveas
AT, 1948 @ T 10 T (4) @ afaefa Tra e B f agaty faw g@iv
It = Rl a7 2015—16 Y afalsifeay ¢d deleifean Worr # €=
ade ydw A fay — afeT @fer | (e Svea sidw yrs Rud a=x 3R
fa. eife site ghem) (DB)...3007

Dentists Act (16 of 1948), Sections 39 & 55 (2) () (i) — Dental
Council of India regulation makes it very clear that the Petitioner
Dental College is statutory obliged to have requisite infrastructure
and facilities as per DCI norms and also to apply to the Dental Council
of India for such renewal well in advance for the next academic session.
[Modern Dental College & Research Centre Indore Vs. Government
of India] (DB)...3007

Fa—lalFeas JrITaT (1948 BT 16), &I 39 7 55 (2) (v9) (i) —
Ardid <7 9feg e 9w ficse we wwd & 5wl <9 fafesar
MEIEred, ARG 0 URYg WFa] @ oY ifdg aau<=r
gfaemd aiRa ov1 qor sl dafe w3 @ fay s=er 9drawer fy

W B, WRdIE <9 IRug 1 afT w9 9 amded eva @ dafre

g @ A 2| (e S=a widw vvs Rad 4= 33k A T=fe
atw e ' (DB)...3007

Dentists Amendment Act (30 of 1993), Sections 10 (4) (1) (b)
(II) & 10 B (3) — See — Dentists Act, 1948, Sections 10 A (1) (b} & 10 A

(4) [Modern Dental College & Research Centre Indore Vs.

Government of India] (DB)...3007

T [Afrcas wenaT sffaaa (1993 »r1 30), arerd 10 ¥ (1) (T
A1) 7 10 & (3) — 3 — Ta—AfFoTs AfSfra9, 1948, rI¢ 10 T (1) (57)
7 10 ¥ (4) (Fisd Sa wida s Rud d=x gaix fa. T@le e
Fhea) (DB)...3007

Dowry Prohibition Act (28 of 1961), Section 4 — See — Penal Code,

b
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1860, Sections 498 (A), 304 (B), 302/302 r/w Section 34, 306/306 v/w Section

34 [State of ML.P. Vs. Komal Prasad Vishwakarma] (DB)... 3199

' aﬁwmﬂaﬁﬁw(mm T 28), &I’T 4 — @ — §vF Gledr,
1860, EITRTY 498(%), 304(H1), 302,302 WETIdT FRT 34, 306,306 WEIRT
g7 34 (9. wd fA. Diwe www fawawi) (DB)...3199

Evidence Act (1 of 1872), Section 27 — Confessional Statement
— Facts disclosed u/S 27 of Indian Evidence Act can be used only
against the persons making disclosure and not against any other
persons. [Pappu Rai Vs. State of M.P.] T L2847

G AT (1872 BT 1), G 27 — WG FUT — ARAA
WET ARIPRE 3 arr 27 @ T yPe 6y Ty 9= Do ¢ur UPed
v T wfdaal @ fawg € g 5 o1 9ed € o el a=

afyaal @ foeg Td | (oq vy 4. 99, =) - 2847
Evidence Act (1 pf 1872), Sections 45 & 73 — See — Pem_i[ Code,
1360, Section 420 [Satyanarayan Vs. State of M.P.] .. 42830
IRy FARHIT (1872 &7 1), G 45 T 73 — @ — gve qfedr,
1860, VT 420 (AOAYT f4. 7.9, 157) ' ...2830

Evidence Act (1 of 1872), Sections 654 & 65B — Electronic
Document — C.D. was prepared from the Memory Chip of a Mobile
Phone — Therefore, it was an electronic record, which was secondary
in nature and is admissible in evidence — The copy was prepared from
the original Memory Chip, which was an electronic device, and
therefore, such C.D. is admissible w/S 65 B of Evidence Act. [J agdish
@ Nagina Vs. State of M.P.] ' e ¥27

qrey aﬁ;ﬁwv (1872 >7 1) grery 65¥ F 6591 — gdagif®
gvardor — WA E AaEd w9 @ A4 fau ¥ daw @) 9 o -
Fafav 98 o sdagites aft@de oo @t fadfes ggmft 51 o o %
e W AR 2 — wwd) ghy @ A9 fm @ AR T of, o 5w
oo e JusT 2, qawmwvﬁ@ﬁmwarﬁlﬁwﬂmesd’r
@ Java gEg ) (errdhe 9w TEr A Y. o) %27

. Evidence Act (1 of-1872), Sectlon 101 — Burden of proof —
Medlcal Certificate can be proved ¢ither by medical practitioner or-by
person who suffered from disease and consulted doctor and if
certificates were alleged to be forged one, then the' burden lies on the
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person who alleges forgery. [Shantilal (Dr.) Vs. Modiram] %44

TIET AT (1872 &1 1) T 101 — wgad &1 are — fafecar
gHvT—ua &t 47 o fafecar @earfl g O S afda g ot v |9
T o aen Rifycas | wmel fon, wifaa fear s owear @ od afe
YAVI-gAl @ FHexfaa g9 @1 AfeeE fear o1 ot |ifsd wvA &0
AR 99 Afdd w® g e sevaar &1 aftsaa fear o) (afaara
(st) fa. witdiRm) . *44

Evidence Act (1 of 1872), Section 113 — See — Criminal Procedure
Code, 1973, Section 211 [Prashat Goyal Vs, State of M.P.]  ...2812

WIET JTE (1872 &7 1) %7 113 — @@ — TUE Fiar wiear,
1973, grer 241 (F9a mad fa. 2.9, wow) ...2812

Excise Act, M.P. (2 of 1915), Section 34-A — See — Criminal
Procedure Code, 1973, Section 482 [Pappu Rai Vs. State of ML.P.] ...2847

TFHIE 45, AH. (1915 BT 2), &NT 34—F — T@ — 57 WHIT
Tiear, 1973, T 482 (U 7 f4. 1.9, I=w) . ...2847

Explosive Substances Act (6 of 1908), Sections 4, 5 & 7 — See —
. Criminal Procedure Code, 1973, Sections 397 & 401 [Raju Adivasi
Vs. State of ML.P.] ...2821

favwies garel aferaT (1908 FT 6) GrIg 4 57 7 — 7@ — FOE
qfFar wfaar, 1973, ¢ 397 T 401 (O] anfearh fA. wu. wew) ...2821

Finance Act (32 of 1994), Section 106 — Petitioner submitted a

. declaration form in which he had wrongly declared that no inquiry or
investigation or audit is pending against him, which is a basic
disqualification to avail the benefit of the Service Tax Voluntary
Compliance Encouragement Scheme — If the issue of entitlement to
avail the benefit of Scheme is to be decided, then provisions of Section
106 would apply — In the present case, Respondents/Authority has
rightly exercised the powers u/S 106. [Yashwant Agrawal & Co. (M/s.)
Vs. Union of India] (DB)...3048

1T FSf37 (1994 #T 32). €T 106 — AT F TH TN TF T[T

frar frad S99 T9a w9 @ g€ uifya fear & oue freg oiE @fg

JeraT AANvT AT wadEr dfqw N 2, o 5 daww |AfteT sques
gYeHTE Ui &7 arF U S eq, U@ ATaRyd agrgarn gl — afy
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Jad ST BT 9 9 9 2 =EdT @ v &1 fafrema fear s
2, G4 ©RT 106 & SUSH AN &0 — gdaE gaeor ¥ ueneff /wifrerd F
HIRT 106 &. Javia wfaal @1 sfua wa @ watw fear @1 (g agaa
ws 3. (1) fa. g afe §R) (DB)...3048

Finance Act (32 of 1994}, Section 106 Sub-Section (1) — If there
is a notice or an order of determination, which has been issued to the
assessee in respect of any period, no declaration shall be made with
regard to the tax dues on the same issue for any subsequent period.
[Yashwant Agrawal & Co. (Mls .) Vs. Union of Indla] (DB)...3048

farT sifrfara (1994 afraz) FIT 106 VT (1) — Atk FreiRd
fpedY sy @ wam A oY Afew serar el ardw s fear @ 2,
a9 T fAvg W 29 B @ wag § fedt wemaad! sy e wivem S
Y sy | (FeEa A s &, (1) fa gfae aife sfean) (DB)...3048

Finance Act (32 of 1994), Section 106 Sub-Section (2} — Section
106(2) envisages a sitnafion under which a declaration submitted by
an assessee can be rejected, if under Sub-Section (1) he is entitled to
declare his tax dues. [Yashwant Agrawal & Co. (M/s.) Vs. Union of
Indla] (DB).. .3048

T, T (1994 T 32), 7T 106 Bvs'ﬂw(z) 'eTRT106(2)1Ttﬁ
Qiﬁﬁwﬁrqﬁmm?ﬁﬂm}aaﬂawﬁﬁﬁ?ﬁmuﬁaaﬁﬁ ,
mwaﬁﬁmﬁmﬁﬂwéuﬁﬁw(ﬂa}aaﬂamﬂu
aﬂaﬁmwméqqﬁﬁl(mmm$ @) fr. g aiw .
gfean) . (DB)...3048

Govemment Servants ( Temporary and Quas:—Permanent
Service) Rules, M.P. 1960, Rule 1(2) — Whether these Rules govern
the services of a daily wager also — Held — Rules apply to a person
holding civil post and thus does not cover daily wager — Claim of the
petitioner that he has attained quasi-permanent status as he joined as

chowkidar on daily wages and continued as such is not correct. [Slyaram
Sharmia Vs. State of M.P.] - ; ‘ ...3325,

mm#w(smnﬂiwnm?aﬁ'#avﬁwvy 1960, Frae
1(2) — @ A Prem ve 2w daT At B Sael Bt @ Wi axa
— aftfreiRa — fre Rife ve eifa =afia & ang el € 0 59 99R
#éﬁﬁa‘aqqhﬁaﬁmim_ﬁﬁﬂtﬁmﬂ It @1 gIET 5 Swd
Fef—vrf Reafir yra & ) 2 7P SR AT o9 W GieRR @
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9 ¥ USHR eW fHAr oT 9 =it ug v FRaR ver 9wy qTE 2
(Reamr w1 fa, w9, <re9) _ : ...3325

High Court of Madhya Pradesh Rules, 2008, Chapter IV, Rule
13 — See —Representation of the People Act, 1951, Section 80 A [Ajay
Arjun Singh Vs, Sharadendu Tiwari} (5C)...2886

g7 ~FIgrad gequRer [F9% 2008, sreara IV fraw 13 — @@ —
a;‘a:‘yf?lﬁﬁr—q'an%ﬁw 1951, & 80 ¥ (Fw If7 fig fa. AR
forar) (SC)...2886

High Court of Madhya Pradesh Rules, 2008, Chapter VII, Rule
6(4) — See — Representation of the People Act, 1951, Proviso to Section
83(1) [AjayArjim Singh Vs. Sharadendu Tiwari] (8C)...2886

9o JrATAT FATR T 599 2008, Iqry VII 399 6(4) — 3@ —
dlw ARFRIT afSfrrs, 1951, g7 83(1) #T qeqa (s afw Riw .
IRE ﬁmﬂ) (SC)...2886

Hindu Marriage Act (25 of 1 955), Sections 21-4, 13, 10 & 9 —
Practice and procedure — Joint and consolidated trial — Petition w/S
13 and 9 of Hindu Marriage Act are inseparable — Can not be decided
separately because either of the petition can be allowed and not the
both — Section 21-A of Hindu Marriage Act covers the cases filed under
Section 9 of the Act— Thus, subsequent petition must be transferred.
[Balvir Singh Gurjar @ Rinku Vs. Smt. Nitu] «..*36

fe=g fare aferfa37 (1955 &7 25), 19 21—-T 13, 10 7 9 — gl
Fiv wlear — w7 va wAfFT Rarer — Ry fare sftfsr 3 g 13
qﬁgﬁm‘aﬂamﬁmmﬁmw%’—qwﬁﬁﬁr&aaﬂﬁaﬁmm
e S A A F ft vH A weR B W1 wwdt 29 5 gt -
fe, Rare sfifrm & e 21-v affrem @Y o 9 & gafa oega
IHN B FBIEA wEll ¥ — @ qrAqEd! TifaeT B safe fear
T ARy | (AR RiE e 9w R fa sfeeh <) ...*36

Industrial Disputes Act (14 of 1947), Section 2A — Whether
retrospective or Prospective — Limitation to file a dispute — Held —
Intention of the legislature to insert the said amendment was to have
implication of prospective nature — Prior to 15.09.2010, no limitation
was prescribed for filing 2 dispute, but in view of amended provision, a
workman is entitled to file a dispute within three years from the
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discharge, dismissal, retren,éhment or otherwise termination of service
or within three years of amendment. [Municipal Council, Guna Vs.
Krishna Pal] ' «.*31

[

ataifre Rars IfRITT (1947 BT 14), 6T 2 ¥ — F47 Faeedl &
Frerar afrsrcast — Rare vegd xd 8g TR — afufEiRa — sw
Hate s o o REnfier &1 s afysras ggfh o1 faaar
YT HET AT — 15.09.2010 @ d. RER 9&gd s oY 1§ R«HEw
fafea ¥ oft, Wy weiftm suga A gfe § @ wier 491 4 I,
qa=gfy, Bl A1 aer A4 W wdawE 8@ U delad @/ =
af @ ik RER 7wE F@ 3g oA 21 (Ffifue sefd, T A
HFW TIdA). E ) ..*31

Industrial Disputes Act (14 of 1 947), Section 9 A — Transfer —
Not being the condition of service—For effecting it, notice by employer
not obligatory. [President, Working Journalist Union Vs. Director,
Rajasthan Patrika Pvt. Ltd.] .. *19

aetfre Rare FfIFrpT (1947 &7 14), &7 9 § — TG —
Qar # 7l € — wraver o uAEded w @ fay Prale R
ey R o T T ) (=, afew e g fa
IR, et e ufHet gL far) ' . *19

Industrial Disputes Act (14 of 1947), Sections 33(I) & 9 A —
Transfer during pendency of industrial dispute before authorities -
Protection u/S 33(1) of the Act 1947 not available unless established
that the transfer is the condition of service. [President, Working
Journalist Union Vs. Director, Rajasthan Patrika Pvt. Ltd.]  ...*19

Fiatfre Rars affag (1947 &7 14), Gy 33(1) T 97 —
TRERat @ wng aaife fae @ dfw w3 9 <A wWEraReT -
affr 1047 F 9RT 33(1) B Saia WG 9w T W9 96 & Iw
rerifrg o fpar wire % weraiaRe dar @ Td @1 @WsSw, afET
wifaTe Ifme R SRR, e afer g fa) «.*19

Interpretation of Statutes — Appeal against acquittal — Judgment
_ of acquittal by the Trial Court ought not to be interfered in appeal by
the High Court if the evaluation of evidence by the trial court does not
suffer from illegality, manifest error or perversity and the main grounds
on which it has based its. judg\ment are reasonable and plausible. [State
of M..P. Vs. Komal Prasad Vishwakarma] (DB)...3199
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I @1 AT — Ayl # fAeg gt — faemer =
aRT TRT q9gfa @ fofe § e=a <rraw gw, afta ¥ exasy TEy
fovar wmn =rfee, afy farer <mmad gRT Rea T i w1 gwre
derdr, ybe IR I Adwar ¥ aR@ 7 & o 3 gE@r amw R W
g fofy arenRa fen @ 3 gfmgew o9 99ren 871 (A wsg fa
Hd yare favasr) (DB)...3199

Interpretation of statutes — Criminal Procedure Code, 1973
(2 of 1974), Sections 437 (1) & 437 (6) — Whether bail u/S 437 (6) of

Cr.P.C. cannot be refused for the reasons which are generally invoked

for refusing bail u/S 437 (1) of Cr.P.C. — Held — Reason for refusing
bail u/S 437 (1) & 437 (6) of Cr.P.C. may sometimes be over lapping,
so0 it cannot be regarded as absolute propositions of law —2009 Cr.L.J.
4766 (Riza Abdul Razak Zunzunia Vs. State of Gujarat) discussed.
[Bhagwan Vs. State of M.P.] ..3402

 Brf BT FrEaT — 530S g aidar, 1973 (1974 @7 2) QWi
437 (1) T 437 (6) — FT ©}T 437 (6) TUW. B ATd WA 9T SR
W IFBR T B 91 GFdl, Wt gRr 437 (1) €U, @ Adid wHET
FHPR FH @ fAY IERUE: sqafaa 52 wrd & — sffaiRe -
O 437 (1) U9 9RT 437 (6) S.U.9W. @ Fava wATTd FENPR e B
IR FH-FHT wEReE 3 9ad ¥, gufae 39 Aty A aafie
yRrareg &Y W W w@ar — 2009 Cr.L.J. 4766 (R srega woats
gagfrar fa. o ) T 91 a5 (rEw A an asn) L..3402

Interpretation of Statutes — Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement

Act, (30 of 2013), Section 24(2) —In the context of the provisions of

Section 24(2) of the Act 0f 2013, the word ‘Paid’ and ‘deposited’ cannot
be synonym to “offered” or “tendered”. [Parasram Pal Vs. Union of
India] ' - «+.2696

PrgAt BT FdTT — Ay e, gaataT atv gTETeTyT ¥ ofa

viawv glv qreelR¥far w1 aftrere Jffam, (2013 &1 30) GRT 24(2) —
At 2013 A arr24(2) ¥ affa susal 3 RYs ¥ wew
AT T wRefa deEr Cfafagw et @ warmeff 98 @ aed |
(e o . gfvee afe sfvsan) ...2696

Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Sections 12 & 15 — Grant of bail to Juvenile — Learned Sessions
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~ Judge had declined to grant bail to juvenile by upholding the reasoning
of Juvenile Justice Board — Held — In view of the report of the Probation
Officer and the circumstances under which the offence is alleged to
have been committed and the fact that the guardians of the juvenile
are clearly not in a position to exercise any disciplinary control over
him, in case of release on bail, the juvenile would expose himself to
moral, psychological and physical dangers — It would not be in the
interest of justice to release him on bail — Revision is dismissed.
[Prashant Mishra Vs. State of M.P.] 3 ' «.2817

frert =g (arawt @t d@—vw v weew) IR (2000 FT
56), grid 12 @ 15 — [Fene @t wara v @t o — fagr W=
e 3 oy @ 9 B 99 P Ed gy ey w1 e
g B/ w1 foar — affeifa — oRdfar afterd @ wRd st
qmmgqqﬁqﬁﬁmﬁrﬁmafﬂamﬁm“ﬁm
TR Fpar 4T 2 aT aed v freiy @ WeEe WE w9 ¥ 99 W Y
ﬂmwaﬁlfawwﬁaﬁﬁwﬁrﬁ‘qﬁmﬁamﬁémﬁaﬁm
ﬁ',ﬁﬁaﬁ?mﬁﬁm,mmﬁmﬁﬁmﬁ#mm—aﬁ
ST TR BYST T = fa F ) e — e e (g fen
fa. 71.q. wvw) ' : ’ " 2817

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 19— Removal of disqualification attaching to conviction —At_ the
_ time of incidence and conviction by the Juvenile Justice Board, the

petitioner was juyenile—As per Section 19(1) of the Act, the disqualification
"attached to the conviction is removed and it is made clear that conviction
of the petitioner will not affect his service career in any manner. [Monu @
Kaushal Singh Bhadoriya Vs. State of ML.P.]. <. *30

‘ fraiv = (aresl @ da—da giv i) T (2000 PT 56),
arer 19 — arafufy ¥ wEkg Prdar &1 e wr — feuk = 98
ZRT SHRTE fby W U we @ Wi A frek ot — afiffEw @ A
19(1) 3 IER, Avfifs ¥ Fake Prda gerd ¥ @ 7w W fHar T
ﬁmﬁaﬁmﬁr\ﬁﬁmﬂmwﬁvmﬁuﬂmﬂﬁ
BN | @, 96 stee Rig w=kiRar @ 59, w=9) : . *30

" Land Acquisition Act (1 of 1894), Section 4 —-Publication of
preliminary notification and powers of officers thereunder — At the
stage of notification, only locality is required to be mentioned and not
the survey numbers or the names of the owners of land, as it is not
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possible to mention the same without entering into the exercise
contemplated in Sub-Section 2 of Section 4 of the Act. [Omprakash
Jaiswal Vs. State of MLP.] - ‘ (DB)...2913

T a7 AT (1894 BT 1), 91T 4 — WP ST B
TFIT Y9 OUS Jada afwial #1 efioar — aftET @ 9w
Pqd IREAT &1 IJed@ frar o ifdm @ T 5 WS wAiE srerar
-l % A Sty fRar e, T e @Y oy 4 @) syem
2 ¥ argeare whsar yRw by wiv wTer swE wenm wAg aE 2
(ETTS wraara fa. w9, ) (DB)...2913

Land Acquisition Act (1 of 1894), Sections 4(1) & 54 —1In respect
of those, who did not object to Section 4(1) notification by filing
objection u/S 5-A, the said notification must be treated as being in force.
[Omprakash Jaiswal Vs. State of M.P.] B (DB)...2913

L T Sferfram (1894 @7 1), Grery 4(1) 7 5¢ — 9+ HARRTRY @
e A T awr 4(1) A aftrgEr @ wag A arr s—v B Fala
ey wegd T ), Saa Rt waTaefa A Sl iy @
e fa. 7.9, o) (DB)...2913

Land Acquisition Act (1 of 1894), Section 5A — Hearing of
objections —The Land Acquisition Collector is duty bound to objectively
consider the arguments advanced by the Objector and make
recommendations duly supported by brief reasons as to why the
particular piece of land should or should not be acquired and whether
the plea put forward by the Objector merits acceptance — The
recommendations made by the Land Acquisition Collector should reflect
objective application of mind to the entire récord including the
objections filed by the interested persons, [Omprakash Jaiswal Vs.
State of M.P.] (DB)...2913

A ol T IAFTIT (1894 @7 1) arer 57 — srrelql’ #t gaary —
AT FdTX sdaaag ¢ 5 I8 delveal gRr uwgy a@’ ¥ Prege
w9 ¥ AR w9 Wl aRel g wwr e @ walia O arerar
R & 71t yw faety - afvfa fsar s Tty sterar 2 frar ser
AT qT FA1 AEISAal FRT UG AT, WHR T @ — q—andq
FATR g @ 1 sgmat’ F, feqag afeat g wega aneay wie
Aot aftrela 7 fFrogerar @ wRass &1 yaty <fifg giar =ifeg | (@ragerer

EICECICEC AR M ) (DB)...2913
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_ Land Acquisition Act (1 of 1894), Section 11 and Right to Fair .
Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, (30 of 2013), Section 24(2) — Right to Fair
. Compensation and Transparency in Land Acquisition, Rehabilitation
and Resetflement (Amendment) Ordinance 2015 — Second proviso to
Section 24(2) added — Award passed on 30.11.2004 — Till date neither
actual physical possession of the land taken by the State nor
compensation amount has been paid to the land owner nor deposited in
the Court —Held — As the award has been passed more than five years
prior to the date of commencement of the Act 0f 2013 (i.e. on 1.1.2014),
and both the contingencies specified under Section 24(2) of the Act of
2013, have not been satisfied, namely (I) The actual physical
possession of the land has not been taken or (2) the compensation
amount has not been paid, so the acquisition proceedings are lapsed
so far as it relates to the petitioners — Writ Petition allowed — Liberty
granted to State to initiate fresh acquisition proceedings under the Act
of 2013. [Parasram Pal Vs. Union of India] ...2696

-y T A (1894 T 1), ST 11 ¥ G o, gAatad
glv gaafgeearaTr. & ofa wfev Jiv srRelfar &1 e afnfam,
(2013 BT 30), &I%T 24(2) — G i, gTAET ¥F FTATEIT 7 O
gfev vF gel¥ar a1 AREY (GeeT) AR, 2015 — GRT 24(2) B
fydia W@ WIST T — Aad R 30.11.2004 H WIRG - I &1
g% T o Imed g7 {1 arafee wifae weon urd e @ oA
& AfrErlt B gfrex B i @ graE e T aer T @ it uf
e ¥ o @ T — afifEiRa - 4R it 2013 € IRA g
1 Reire (@l 1.1.2014) @ wig 7 @ ) vea aad wilka feay rar o,
qor ST ARIRET 2013 ¥ OrT 24(2) ¥ RAfafEe AT @ srelweant
# qff 7Y 9 7 @i (1) A o1 arafie Wi Feon e faar
W@ (2) SRR R BT g 6 R T, ew: arhaor @ g 9
waftra a1 Al @yra 8 o & — Re aifaer d9x ~ ar6T §
. P 2013 @ awfa AT e SraEgl YRA FIT B W@aAAdT A
¢ 1 (v gra 4. gfas aie gfean) «..2696

. Land Acquisition Act (1 of 1894), Sections 31, 32,33 & 34 -
See — Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013,.Section 24(2)
[Parasram Pal Vs. Union of India] N . . ...2696
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: qﬂm‘aﬂﬁwﬁawa‘rﬂ. ST 31, 32 33 7 34 - & — Gy
ol gaataT giv grafavemyT & offa aiyee sl greelfar #r afer
FRTE, 2013, arT 24(2) (e e fa. giEa sife sPs) -« ...2696

- Land Revenue Code, M.P. (20 of 1959), Sections 131 & 132 —
Right of way and penalty for obstruction of way — Tehsildar passed an
interim order — On an application seeking compliance of interim order,
Tehsildar imposed fine of Rs. 1000/- and directed Revenue Inspector
for opening of road — Held — Section 132 speaks about final decision
on merit—Interim order cannot be treated as decision — Existence of
decision u/S 131 of M.P. Land Revenue Code is a sine qua non for
exercising power u/S 132 of Code — Matter remitted back to Tehsildar
to proceed in accordance with law — Petition allowed. [Major Singh Vs.
State of M.P.] ... ¥29

R VIorT WleUl AA. (1959 BT 20), €RI¢ 131 § 132 — T BT
dferere v7 a7 7 amr g Wt — asdieer %t Fafkew st vk
fpar — sfafe amder &1 TTe SRR W ¥ TRE e W asiieaER
1 %, 1000/ BT wefers aftrifia fFar @ af @t 2 o

frigs st MRAW fFar - afvfeffa — e 132 oy w sfim

fafreaa @) =men ot @ — e adw & fofa 58 @ W7 wear
— Wfear B G 132 ¥ Fatq afdmar @ gy g Ay, g i
B GRT 131 B Aaid Rfregg @Y Al afEed 2 - swer aadiae
wmﬁmﬂmmmmagumm AIFHST HoR | (ﬁcﬂﬁra
fa. w9, w=9) . *29

Legal Maxim — “Nemo moriturus praesumitur mentire” i.e. a
man will not meet his Maker with a lie in his mouth — The principle on
which dying declarations are admitted in evidence. [State of MLP. Vs.
Komal Prasad Vishwakarma] (DB)...3199

ffere g — o3 N S [ & W99 sracg T4 qteraT — figra,
Rras R w g@ifas ol o wew F yrgw fear wmr @1 (4.
vy 4 siva gure fawgen) (DB)...3199

Limitation Act (36 of 1963), Section 5 — Sufficient cause — While
considering the application for condonation of delay, liberal approach
has to be adopted, but while adopting liberal approach, the. Court cannot
ignore principle of law that law comes to rescue all vigilant litigants.
[Ratanlal Vs. Shivlal] ...3345
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gRefaT AfSfraT (1963 @7 36), &l 5 — 9giw wro — fda ol
M A7 YT AR W RER 39w 99r gl suaen S
aifyy, W SaR gResiv ark Wi Tmed i s T Rrgia
s T8 B WHar f A e Trree uEer ) e vwl 20
(Farara fa. fRraare) o o . 3345

Limitation Act (36 of 1963), Article 109 -~ Provisions
applicability — Limitation — The case is filed for setting aside the
alienation, admittedly done by the father of the plaintiff — The time
from which period of limitation commence is the date of alienation and
the total period prescribed is 12 years — Therefore, as suit is filed
within 12 years of the date of alienation by late Narayansingh — The
suit on the basis of averment made in the plaint appears to have been
filed within limitation. [Reva Associates (M/s.) Vs. Sarju Bai] ...3367

. uRtaT AR (1963 FT 36), Fg=87 109 — yrEgrl # gyiIar
_ g — ue e o @ fiar g/ wed w9 ¥ 5l
SAHTCT B AUNG B B, wEgd foar war ¥ — AR # safa
F=RimTT @Y Rte @ yRe i @ v o wwaakn 12 o fafka 3
¢ ¥ — Fw, fr wo TR Riw g s=EHEEer 53 we @ Rt
X 12 af B Mo T IR AT T R - < = A fBR TR gwerr
# FER WX TG gEAER AR uwgd AT WA gwe ghar @1 Qar
waifreew (1) . v 918) : ...3367

Minor Mineral Rules, M.P. 1996, Rule 68 — See — Constitution —
Article 226 [R.S.A. Builders & Const. (M/s.) Vs. State of M.P.] (DB)... *21

gty @y Fras, 9.4, 1996, e 68 — @@ — T — 4787
226 (AIRYAY. Fieed wve TweE (1) fa wu. w=) (DB)...*21

Minor Mineral Rules, M.P 1996, Rule 68(1) — Effect of Amendment
in third Proviso — The statutory provision, as amended in the month of
March 2013, now requires every quarry permit holder or contractor to
obtain ‘no mining dues’ certificate from the Mining Officer/Officer in
charge concerned after due verification of documents submitted by the
Contractor/quarry permit holder— Interpretation of statute—Per incuriam
—Binding effect— The judgments relied by the petitioner were rendered
either prior to the aniendment or without noticing the amended provisions,
they have lost their binding force with the efflux of time. [Suresh Chand
Gupta (M/s.) Vs. State of MLP.] i Y (DB)...*22
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7o @ e 75, 1996, P 68(1) — gty wwgw 4 weia -

BT 719 — e A4, 2013 ¥ GO ST SwEy @ oUR, 39 vl
T FART GRT FAAT BBIR, ERT I8 Miferg @ ¥ 98 wud Ry
THd TR & IRE, AT SR, T e asitn aRass
Iferel ¥ @ SRTAT YWY 0 ARG I — BT BT P —
ITEITAT @ FRYT — IEABN) UHE — A g7 fAvar ywe fpd T
fofa ar at Wt 3 qd soar g suAst @ ok e R A
ﬁﬁnﬁ%‘w:wa%muﬁﬁrﬂfummﬁm?ﬁ%‘l({ﬁw
g T (1) fa. 7y, o) (DB)...*22

Motor Vehicles Act (4 of 1939) (Repealed), Sections 4 7& 57 -
See — Motor Vehicles Act, 1988, Sections 80(1), 80(2) & 88 [Pawan
Arora Vs. State of M.P.] 2670

7ee I ATT (1939 7 4) (Frefirm), aravy 47 7 57 — @@ —
7leY Ir7 FAFIIE, 1988, Grer¢ sof1). sofz) 7 g8 (vaT IRRT 1. W
=q) .. 2670

Motor Vehicles Act (59 of 1988), Sections 80(1), 80(2) & 88 and
Motor Vehicles Act (4 of 1939) (Repealed), Sections 47 & 57— Petitioners
—Stage Carriage Operators — Application for grant of permanent permit
of stage carriage —~ Whether the provisions of Sections 80(1) and 80
(2) of the Act of 1988 and the M.P. Motor Vehicle Rules, 1994 framed
thereunder in contrast to Section 47 & 57 of the Act of 1939 cmpowers
the Competent Authority to provide for cut off date for filing of
documents in relation to pending applications and new applications on
or before of cut off date and also requiring application to be published
for inviting objections — Held — No, the impugned acts of fixing cut off
date for submission of documents and as well as inviting objections
are against the provisions of Section 80(1) & 80(2) of the Act of 1988
and is in excess of the Authority of law as there is no provisions of cut
off date & for invitation of objections under Sections 80(1) & 80(2) of
the Act of 1988 whereas, Sections 47 & 57 of the Act of 1939 prescribes
for the cut off date & inviting objections - Impugned notice & Agenda
is quashed — Concerned Authority to consider the new application filed
or documents filed in support 6f pending applications in accordance
with law — Petition allowed. [Pawan Arora Vs. State of M.P] ...2670

TIEY 1T AT (1988 BT 59), @IS 80(1), 80(2) T 88 VT Wew
77 FRIIT (1939 w1 4)(Frefera), a?m?q g 57 — Aoy — et 1rs?
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gfgeew — wfiell MY BT g FFUA YIH I G AGET — T
aferferT 1039 @ ORI 47 9 57 @ Fawda AfuFrEET 1988 B GRS 80(1)
7 so(2) @ wuH TF gue sradd faxfum Ay Aex A frAw, 1904, Wer
It @ dfad e @ Weg ¥ qeay vea w36 ey SR fafd
e S vd SR fafy @t ar 9ud qd W GR¥ET gan aur el @
aruRaat ST B @ fig adET @ 9eE 31 siET Y wwdad
T 2 — afftEiRe — T8, swRY Ty s34 gg s fafr o
FIET qAT FTUTAAl ATt oy A, 1988 @Y aR¥ so(1) 9 80(2)
# wugel @ Roeg 2 aiv fAfy @ utier @ afweT ¥ 2 wife
afifra, 1988 @ o1 so(1) T so(2) @ Fudw afew faf¥r ud amuRa
a3 ¥ Iuge T wafs, Aftrm, 1939 B @ 47 T 57 Hlw
fifr vd amafa amiaer faftd e @ — amefim aifew o st
aftreifed — waftm Tter Tea 5 ™ TR g ar <Ra amde
2 el ¥ v 5l T TRl W AR agER AR W - st
Ao | (g =i fa. wy. =) - T ...2670

Motor Vehicles Act (59 of 1988), Section 173 — Miscellaneous
Appeal — Against the order passed in review petition — Deceased was
travelling in a bus, due to rash and negligent driving of the offending
vehicle (tractor) the same dashed against the bus — The offending
vehicle was hypothecated with UCO Bank under hire purchase
agreement — As pei agreement between the bank and the insurance
company the bank had got the vehicle insured with the insurance

- company and has been paying the premiums —As such the liability is

on Bank to pay the premiums — The policy was purchased on 21.04.2006
after debiting of amount of premium from Ioan account of the borrower
and the draft was prepared on 21.04.2006 — If the draft is prepared on
21.04.2006 and submitted to the insurance company on 26.06.2006 this
by itself would not lead to the conclusion that the bank had ante dated
the same in collusion with the appellants to cover the risk of accident
occurred in the intervening night of 24/25.04.2006 —Appeﬁl allowed. -
[Brijpal Vs. Mrs. Munni Bai] ) o ..3329

giev T ARFraT (1988 @1 59), €T 173 — [T odfler —
gatfate @faer ¥ uia ARy 3 fHwg — (9% U@ 96 § BT B =T
oy, AR TR @9) @ SaEdue vd stangyf afe @ wWan @
PN 9% 99 A THY TAT — FERT TEA ITHT FIR B INT LD 76
@ = gfe duw o1 — ¥ ol i FUl @ 7 TR P AR i
% fmr sl @ areT o AT ST o1 ¢d NEEE T A BN T AT
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- T 9PN NET &1 am s @1 qifi 3 W @ — woft @ wmer
mﬁﬁmaﬁm$ﬁmﬁ$mﬁﬁ$z1.o4.goosaﬁﬁﬁﬁh
w1 4 & A dn RRAfs 21.04.2006 B goe AT fear Tm - ofy
19T 21.04.2006 F1 IAN fFar 1y o st REiF 26.06.2006 F AT

ST B URA fHar war o @ ww I ama ¥ 3w ey uw ad

g & 4% 3 afaneffra @ wier gfy wv fRXeTe 24 / 25.04.2006
ﬁ}qmﬁrﬁuﬁaga‘w?ﬁﬁﬂaﬁmﬁwma}ﬁwmﬁﬁ
featfara fpar om1 (gorora R sl g=hare) ...3329

Municipal Corporation Act, M.P. (23 of 1956), Sections 132(1 )(©)(d)(e),
132-A & 132(6)(0) and Upkar Adhiniyam, M.P, 1981 (1 of 1982), Section 6,
Part I-Petitioner is an Educational Institution — Imposition of taxes; water
cess, education cess and urban development cess — Education cess can be

levied as per Section 132(6)(0) of 1956 Act and also the water tax w/S 132-A of
1956 Act, but as far as imposition of urban development cess is concerned, its

imposition and recovery cannot be upheld as per second proviso to Section 6
of 1981 Adhiniyam, as amended on 21.05.2007 because of the exemption of
the lands or buildings or both from payment of the property tax. [Essarjee

Education Society Vs, State of M.P] (DB)...2982

.- Tueqifas Frag giifygw, 4.9, (1956 @1 23), srrery
182(1)(A)(EN(E). 132—¢ 7 132(6)(30) ¥T GuBmY AfSHfran, 7u., 1981 (1982
#7 1) arer 6, A1 — arh v& Qe gwem @ — w=t a1 aftrigor
el BudR, ET B v TG e Susy — affRg 1956 @ TR
132 (6) (1) & srqurR Riam Suwx qen ARPRRET 1956 B GRT 1327 B
IR o IR I SqAw fpar o1 wear @, Wy wel 9w M
faera supx & afrivor o1 g 2, fRiw 21.05.2007 1 1981 @
afafre. B axT 6 @ ffdy wege ¥ R datew @ sguR, qfy
AT AT FAT 7 B E HuRw ) @ IO @ B R W @
TR, BF VUG & JRRIYT §7F 99l S w11 77 Sern o wwdr)
Feuvsll @ v i 5.9, =) (DB)...2982

Municipal Corporation Act, M.P. (23 of 1956), Sections
132(1)(cid)(e) & 132(6)(0) ~ Whether recovery of tax since 2010 is
invalid because of retrospective demand - Held — No, as the taxes and
cess are of previous years, and due to its non-payment, the demand of
those years has been raised after passing of resolution w/S 133 of 1956
Act, so the plea is misconceived. [Essarjee Education Society Vs. State
of MLP.] ' (DB)...2982
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Ffrae ams 2| (W e aaed fa. a9, www) (DB)...2982

Municipal Corporation Act, M.P. (23 of 1956), Section 136 and
Municipality (Determination of Annual Letting Value of Building/
Lands) Rules, M.P. 1997, Rule 10(1) — Educational, institution —
Whether exemption from payment of property tax under Section 136(c)
of 1956 Act means exemption from filing the return — Held — No, even
if an institution is exempted from payment of property tax under Section
136(c) of 1956 Act, then also it is obligatory for the owner to file the
return as per Rule 10(1) of the 1997 Rules. [Essarjee Education Society
Vs. State of M.P.] (DB) ...2982
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qegeE 2 (el @ wiwad A a9, ) (DB)...2982

Municipal Corporation Act, M.P. (23 of 1956), Sections 305 &
306 and Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, (30 of 2013) —
Constitution — Entry No. 5 of List II (State list} — Entry No. 42 of List
IIT — Whether Sections 305 & 306 of the Act of 1956 is repugnanit to
the Central Act of 2013? — Held — That the Act of 1956 (State Act)
would squarely fall under Entry 5 of List II of Seventh Schedule and
provisions u/S 305 & 306 are incidental thereto whereas the Act of
2013 (Central Act) is a law regarding acquisition etc. of land and falls
under Entry 42 of List III of the Seventh Schedule, so the argament of
repugnancy with the provisions of the Act of 2013 is not available, as°
the Act of 1956 falls under Entry 5 of List II and Act of 2013 falls
under Eiitry 42 of list III and the question of repugnancy arises only
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when both the Union and State laws relate to a subject in List ITI —
Argument of repugnancy is rejected. [Municipal Corporation, Bhopal
Vs. Prem Narayan Patidar] (DB)...2938
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Municipal Corporation Act, M.P. (23 of 1956), Sections 305,

306, 322, 323 & 387, Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23

of 1973), Section 56 arid Right to Fair Compensation and Transparency

in Land Acquisition, Rehabilitation and Resettlement Act, (30 of 2013)

— “dcquisition of Land” or “Vesting of Land” — Petitioners — Land

owners —Possession of land/buildings without acquiring the same and

payment of compensation — Purpose — Construction/widening of Road/

.Strect— Against it Writ Petition — Relief — Compensation to be paid as
per the Act of 2013-or under the provision of the Act of 1956 — Challenge

as to by Municipal Corporation — Intra court Appeals — Held — As the

possession of Land/buildings is being taken for specified use i.e.

Construction/Widening of streets, so it will amount to “vesting of Land”

under Section 305 of the Act of 1956 and not as “acquisition of land” —

cconsequent to “vesting”, the corporation is empowered to remove all

obstructions and encroachments falling within the street by invoking

_power under Sections 322 and 323 of the Act of 1956 and if any loss or
damage is caused to any person due to such act of removal, the owner

is entitled for compensation as specified u/S 306 of the Act of 1956 &

if owner is dissatisfied with the compensation amount then it can take
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recourse of Arbitration before District Court under Section 387 of the
Act of 1956 — Writ appeals allowed. [Municipal Corporation, Bhopal
Vs. Prem Narayan Patidar] ' (DB)...2938
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Municipality (Determination of Annual Letting Value of
Building/Lands) Rules, M.P. 1997, Rule 10(1) — See — Municipal
Corporation Act, M.P, 1956, Section 136 [Essarjee Education Society
Vs. State of MLP.] (DB)...2982

FIgIerat (na?ﬁ'/qﬁ?ﬂ'-a:‘ aIf¥E ATST qod BT ATH) o,
70, 1997, Frad 10(1) — @@ — Teafors (74 Iy, 9.5, 1956, VT,
136 (Feavsh wo@ e wirad fa. ag. =) ' (DB)...2982

Nagar Tatha Gram Nivesh Adhiniyam, M.P (23 of 1973), Section
56 —Acquisition of land under the provisions of 1973 Act — Procedure
_Held - If the “acquisition of land” is resorted to in respect of-matters
covered by the Act of 1973, procedure specified therefor, in the Act of
1973 read with the Central enactment dealing with determination of
compensation amount will have to be observed. [Municipal
Corporation, Bhopal Vs. Prem Narayan Patidar] (DB)...2938
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/18 (b) — Appellant who is pillion rider cannot be said in
conscious possession of alleged contraband — He is not owner of
motorcycle — No specific evidence to show he had knowledge of the
contraband kept in motorcycle — Not clear as to from which place he
took lift on the motorcycle — Conviction & sentence set aside.
[Ghanshyam Vs. State of M.P] «.3350
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Narcotic Drugs and Psychotropic Substances Act (61 of 19835),
Sections 8/21 — Facts — Secret information — Appellant having smack
in his possession and waiting on railway platform to board Dehradoon
Express —Information was reduced into writing and ‘Panchnama’ was
prepared — Superior officer was informed before proceeding —A.S.1.
alongwith three constables and two ‘Hammals’ proceeded to the spot —
As per Section 50 of the Nareotic Drugs and Psychotropic Substances
Act search was carried out - 100 gm. of contraband smack was seized
—E.LR. was registered — F.S.L. report positive — Charge sheet filed — -
Trial — Conviction and sentence — Appeal against — Held — The
prosecution has examined two police witnesses but no independent
witness has been examined — Two panch witnesses PW-1 and PW-2
turned hostile and rest of the witnesses are formal witness, so there is
no other material to support the two prosecution witnesses — Except
for ‘Hammals’ i.e. PW-1 and PW-2, no one else was available to the
prosecution as independent witness — Prosecution case does not inspire
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confidence — Judgment of conviction and sentence set asidé’-—Appeal
allowed. [Shabbir Vs. State of ML.F.] , (DB)...*43
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 42, 50, 52,52 A, 55 & 57 - Information received from secret
source was recorded, memorandum was prepared and sent through
special messenger to S.P. — Evidence of witnésses stands corroborated
— Compliance of Section 42 well proved — Contraband was disposed of
before Judicial Magistrate First Class and marked as article — Section
52 A duly complied — Contraband recovered from dicky of motoreycle,
not from person of appellants — Section 50 of the Act not applicable —
_ Seized contraband were duly sealed and were sent per messenger to
FSL—As per FSL report, seal was found intact and contraband tested
positive for opium 3.56% morphine — Section 55 duly complied —
Detailed report with regard to seizure & arrest prepared and was sent
on the same day to Additional SP— Corroborated by evidence of other
witnesses — Compliance of Section 57 duly proved — Conviction
maintained. [Ghanshyam Vs. State of M.P.] . . +:3350
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Natural justice — Violation — The very person/officer, who
accords the hearing to the Objector, must also submit the report/take
decision on the objection and in case his successor decides the case
without giving a fresh hearing, the order would stand vitiated.
[Omprakash Jaiswal Vs. State of M.P.] (DB)...2913
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9. ) (DB)...2913

Negotiable Instruments Act (26 of 1881 ), Section 138 —
Questioned cheque was not produced before the Drawee Bank within
six months — Complainant has not observed the legislative intent — No
criminal liability of the drawee. [Harish Kulshrestha Vs, Vikram
Sharma] ...2832
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Negotiable Instruments Act (26 of 1881), Sections 138 & 142 —
Dishonour of cheque — Complaint — Delay of more than one month —
Application for condonation of delay w/S 142 of Negotiable Instruments
Act not filed — Cognizance taken and notices issued — Condonation
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application filed at the stage of final hearing — Whether in a case u/S
138 of Negotiable Instruments Act, 1881, a complaint, filed with delay,
is entertainable, when after. taking cognizance of the complaint,
application for condonation of delay has been filed — Held — The
proceedings of the Court below upto the stage of taking cognizance of
complaint are set aside — Entire complaint cannot be dismissed ~
Liberty given to the Complainant to file application u/S 142 of
Negotiable Instruments Act for condonation of delay, and the Court
below to decide the application in accordance with law. [Manav Sharma
Vs. Umashankar Tiwari] i ...3154
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Negotiable Instruments Act (26 of 1881), Section 139 —
" Presumption in favour of holder — Non-applicant has not adduced any
plausible evidence to rebut the presumption —During cross examination
contrary suggestions have been given regarding the liability —
Suggestions of bribe and amount in question paid as advance by way
of loan on interest were given, which all were denied — Agreements
tendered as evidence were not challenged by Non-applicant by way of
cross examination — Cheques issued for legally enforceable debt —
Petition being bereft of merits — Dismissed. [Bhagwatiprasad Vs.
Rajesh] ’ ' e *24
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Penal Code (45 of 1860), Section 82 — Accused is alleged to
have executed a sale deed fraudulently when he was four years of age
through his father — Police authorities have registered a case under
Sections 420, 467, 468, 471, 34 of LP.C. against the applicant and his
father — Father is no more — Applicant has not signed the sale deed —
Criminal proceedings are not maintainable against the accused by virtue
of Section 82 of I.P.C., as he was only 4 years of age at the relevant
point of time — F.LLR. quashed under Section 482 of Cr.P.C. [Prithviraj
Singh Vs. State of M.P.] ...2859
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Penal Code (45 of 1860), Section 188 — See — Criminal
Procedure Code, 1973, Sections 144 & 195 (I)(a)(i) [Preetam Lodhi

' 'Vs. State of M.P.] ...2826
TS WIAT (1860 BT 45), GTeT 188 — @ — TG FLHAT qledr,
1973, ST 144 T 195 (1)(Q)) (fram el 1. wy. wsa) " ...2826

Penal Code (45 of 1860), Section 201 — See — Prevention of
Corruption Act, 1988, Section 11 [Gopal Singh Vs, State of M.P.]

(DB)...*39
qU8 WIRGr (1860 ®T 45), arT 201 — P — FETH faarevr
FRTE, 1988, T 11 (Muta R fa. 2y, ) (DB)...*39

Penal Code (45 of 1860), Sections 300 & 304 part I — Murder
or culpable homicide not amounting to murder — No significant injury
inflicted on vital part of the body - Weapons used were sticks — Accused
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persons had no intention to cause death — Held — “Bodily injury”
includes plural injuries - Injuries cumulatively sufficient to cause death
in ordinary course of nature, even none of those injuries individually
sufficient — If death is caused and injury causing is intentional, the
case would fall under clause thirdly of Section 300. [State of ML.P. Vs.
Goloo Raikwar] - (SC)...2881.
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Penal Code (45 of 1860), Section 302 - Appeal Against
Conviction — Deceased along with other witnesses sitting on a platform '
and they were talking to each other + At that time, the appellant and
other co-accused came there and started abusing — When the deceased
merely asked the appellant not to abuse, after hearing this the appellant
got aggressive, took out a country-made pistol and without there being
any retaliation or overt act on the part of either the deceased or any of
the witnesses and without any provocation, he fired at the deceased
causing injury on his chest — Death of the deceased was due to gun
shot injury —Held — Merely because only one gunshot injury was caused
to the deceased would not ipso facto take out the case from the purview
of murder —Trial Court rightly convicted the appellant. [Gabbar Singh
Vs. State of M.P\] (DB)...3091
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Penal Code (45 of 1860), Section 302 — General Exception —
Right of Private defence — 1t is not necessary for the appellant to take
specific defence, but from the circumstances he can establish that he
had acted in exercise of his right of private defence - To claim the
right, the accused must show the circumstances available on record to
establish that there was reasonable ground for the appellant to
apprehend that either death or grievous hurt would be caused to him,
[Gabbar Singh Vs. State of M.P.] (DB)...3091
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_ Penal Code {45 of 1860), Section 3 02 — Murder — Accused hurled
country made bomb on deceased — Accused caused incised injuries to
victim, which were intentional and sufficient to cause death in the ordinary
course, even if the death was not intended — Offence falls within clause
thirdly of Section 300. [State of MLP. Vs. Goloo Raikwar] (SC)...2881
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Penal Code (45 of 1860), Section 302 — Murder — Appellant —
Conviction — Other accused persons acquitted — FIR - Allegations —
Appellant alongwith other accused persons assaulted one Haseeb —
Counter FIR by appellant — Section 307 —Appeal - Grounds — Evidence
not appreciated in proper perspective — Suppression of material facts
by prosecution — Non-seizure of weapons from the appellant — Held —
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As there is material omission and contradiction in the statements of
prosecution witnesses, prosecution has not brought on record the
‘Dehati Nalishi’ lodged by the present appellant nor medical record of
injuries suffered by the appellant, non-seizure of weapons from the
appellant etc., so the appellant is liable to be acquitted — Conviction &
sentence imposed by the Trial Court set aside — Appeal allowed.
[Rehman Vs. State of M.P.] (DB)...3106
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Penal Code (45 of 1860), Section 302 — Murder — Facts —
Appellant attacked his cousin with a knife in the market—Injured was
immediately taken to hospital — Declared dead — P.M. Report reveals
homicidal death — During T.1. Parade, appellant identified by PW-1 —
Seizure and recovery of knife — Motive — Long pending property dispute
—F.IR. lodged within 15 to 20 minutes of the incident — Trial Court -
Conviction — Sentence — Appeal against — Held — There are
overwhelming evidence against the appellant consisting of eye
witnesses consistently speaking about the attack made by the appellant,
oral dying declaration, seizure & recovery of knife proved by Panch
Witness, motive for the crime proved, FIR was also lodged without
delay — Conviction & sentence awarded by the trial Court upheld -
. Appeal dismissed. [Imran Hussain Vs. State of M.P.] (DB)...*41
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Penal Code (45 of 1860), Sections 304-B & 306 —See — Criminal
Procedure Code, 1973, Section 211 [Prashat Goyal Vs. State of M.P.]
...2812

qug AT (1860 FT 45). STV 304—d1 T 306 — §& — 0 HHAT
gfear 1973, grer 211 (W9 Mad & 79, IT=9) ...2812

Penal Code (45 of 1860), Section 306 — See — Criminal
Procedure Code, 1973, Sections 397 & 401 [Ramnaresh Vs. State of

M.P.] ...3127
Fve WROT (1860 BT 45) &7 306 — 7@ — TvS HAlwar wledl,
1973, &TOTY 397 T 401 (AR 4. 4.9, T<A) . 3127

Penal Code (45 of 1860), Section 306-— See — Criminal
Procedure Code, 1973, Sectipn 482 [Harnam Singh Vs. State of M.P.]

...2874
gvs GiEar (1860 BT 45), ST 306 — 3@ — TS FiHAT Gled,
1973, grer 482 (& fuw 4 9.9, wew) ...2874

Penal Code (45 of 1860), Sections 323, 325, 326, 341, 294, 352,
354 & 506 (Part IT) — See — Criminal Procedure Code, 1973, Sections
200 & 482 [A.K. Sharma Vs. State of MLP.] ...2841

gve Wiedr (1860 FT 45). SIVIV 323, 325, 326, 341, 294, 352, 354
7 506 (17 ) — @@ — o5 ghFAT W1, 1973, €R1Y 200 T 482 (T9.
I 4. 7.9, I59) ...2841

Penal Code (45 of 1 360), Section 324 and Criminal Procedure
Code, 1973 (2 of 1974), Section 320 — Compromise — Application u/S
320 (2) (5) & (8) of Cr.P.C. for compounding of offence u/5 324 of L.P.C.
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— Offence w/S 324 of 1.P.C. is now non-compoundable as per the Code
of Criminal Procedure (Amendment) Act, 2009 w.e.f. 31.12.2009 -
Incident has taken place prior to 31.12.2009 — Held — Offence u/S 324
of LP.C. was compoundable prior to 31.12.2009 as per the provisions
enshrined u/S 320 (2) & 320 (5) of Cr.P.C. — Applicant is acquitted
from the offence u/S 324 of LP.C. Revnsxon stands disposed off. [Suraj
Dhanak Vs, State of M.P.] : ..3140

gve wiear (186‘0 BT 45), IV, 324 U9 TS HiHar wizar, 1973
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(e = fa. 7.9, woa) ...3140

Penal Code (45 of 1860), Sections 354 & 354-D —See — Criminal
Procedure Code, 1973, Sections 482 & 320 [Sagar Namdeo Vs. State
of ML.P.] ...3415

gvs TIRT (1860 BT 45). SIRTY 354 T 354—T — F:‘a‘ gve giFar
GIEar, 1973, STV 482" 7 320 (AR M4 [ AW qA) ...3415

Penal Code (45 of 1860), Section 362 — “Abduction” — Meaning
— To-constitute abduction there must be absence of will on part of the
person abducted. [Goverdhan Vs. State of M.P.] ...3359

gvg wiear (1860 &1 45) IR 362 — “IYEVOT” — HY — ATEOT
wmmﬁégmamﬁﬁaﬁaﬁﬁmﬂmwﬁmmm
(masfa f4 7. as) ..3359

Penal Code (45 of 1860), Sections 363 & 366/34 — Kidnapping
— Conviction challenged on the ground that girl was major and
consenting party — Most: of the witnesses turned hostile — Conviction
is' made on the omnibus statements and there are material
contradictions — Held — Since at the time of incident prosecutrix was
not major her consent does not amount to consent in the eyes of law —
Nothing could be brought in the cross-examination of the witnesses —
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They are reliable and trust worthy — There is no perversity, infirmity
in the judgment of the trial Court — Conviction is hereby affirmed —
However, since the appellants have suffered jail sentence of 3 years
and 10 months, jail sentence of the appellants is reduced to the period
already under gone by them — Appeal is partly allowed. [Bato (@ Veeru
Vs. State of M.P.] ...2807

Zvg Wiaar (1860 T 45) EMVIY 363 T 366,34 — FYEY —
TioffE ® 39 SR W gAd @ ¥ fF a5 3ave g9 "eed gaai
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Penal Code (45 of 1860), Sections 366 & 376 — Abduction —
Rape — Trial Court — Conviction & Sentence — Appeal against —
Grounds — Prosecutrix travelled alongwith the appellant after alleged
abduction from one place to another by walking, bus ete. and remained
out for 3 days — No injury mark on her body — Held — Inspite of many
opportunities to resist, shout or run away during the course of long
journey the prosecutrix choose to remain silent which creates doubt
about her allegations and it points out that the prosecutrix was a willing
party to the act and she herself has eloped with the appellant —
Conviction & sentence set aside — Appellant acquitted — Appeal allowed.
[Goverdhan Vs. State of M.P.] ' ...3359
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Arft — ARifE vd qvey et — afienelf Stwem — anfra wew)
(mae= 4. 7.y, wew) ...3359

" Penal Code (45 of 1860), Sections 380 & 401 — See — Criminal
Procedure Coade, 1973, Section 437 (6) [Bhagwan Vs. State of M.P.] ...3402

37T GIRGr (1860 &7 45), STV 380 @ 401 — 3@ — TUE FHHBAT
WIear, 1973, £IT 437 (5) (Frmar fa. w3, =) .. 3402

Penal Code (45 of 1860), Section 384 — See — Criminal
Procedure Code, 1973, Section 482 [Deepti Gupta (Smt.) Vs. Smt.
Shweta Parmar] ...2869

T78 Wiedl (1860 T 45). €T 384 — T@ — ©vs AT G
1973, gI°7 482 (A=f Tw (sfrrell) fa. shwedl e wow) ...2869

Penal Code (45 of 1860), Section 420 and Evidence Act (I of
1872), Sections 45 & 73 — Opinion of expert — Cheating — Prosecution
story is that the accused issued a cheque on 10.09.2004 while his
account was closed on 05.07.2004 — According to the accused, he issued
cheque on 10.09.2002 ~ The Complainant made overwriting in the date
of cheque — To prove that there is overwriting, he wants to examine
the Handwriting Expert, but the Courts below dismissed the application
~ Date of issuance of cheque goes to the very root of the matter
therefore, the application allowed and hence, it was ordered that the
questionable cheque be examined by the Handwriting Expert.
[Satyanarayan Vs. State of M.P.] ...2830

TUS WIEY (1860 FT 45), ST 420 ¥ GIed ATIErAT (1872 @7 1),
HTIV 45 T 73 — (39199 &7 77 — pa — aBTYH &1 goT 98 2 B
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Penal Code (45 of 1860), Sections 420, 467, 468, 471, 474 &
120-B - See — Criminal Procedure Code, 1973, Section 482 [Vishnu
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Shastri Vs. Deepak Suryavanshi] - - ) o ...3158.

_ | %US GioaT (1860 BT 45), HINIY 420, 467, 468, 471, 474 ¥q 120——
?E TS ghear giear, 1973, T 482 (s wret fa. fus gHdael) .. 3158

Penal Code (45 of 1860), Section 498-A — When the offence is
alleged to have taken place, Non-applicant No. 2 was wedded wife of
Applicant No. 1 — Therefore, he cannot now be heard to say that after
. divorce, no case is made out against him. [Ankit Neema Vs. State of
"M.P.] ..3174

qUS GiRar (1860 &1 45), T 498-¢ — Fora wwa aa<y =fed gi=w
- AReRE 2, ae MR . 2 a'e w. 1 I fErRar el off - sxfeay
AEE 9 PE 3T A W AT AR T8I 8 Wl fF ae F SwRia 99D
frag ®1d wrrar & war @fea < fa. 7.9, =) 3174

Penal Code (45 of 1860), Sections 498 (4), 304 (B), 302/302 r/w
Section 34, 306/306 r/w Section 34, Dowry Prohibition Act (28 of
1961), Section 4 and Criminal Procedure Code, 1973 (2 of 1974),

Section 378 (3) — Dowry Death/Murder/Abetment to commit suicide —

Facts — Deceased was married in the year 2010 — Accused grand father
& grand mother— Allegations — Cruelty — Demand of dowry — Ousted

from house — After two years, deceased alongwith her husband was
" called back by the grand parents — Again demand of dowry — Deceased,
daughter-in-law burnt herself — No one was present in the house —
Hospitalisation — Dying declaration — Trial Court acquitted — Appeal
against acquittal — Leave to appeal — Held — None present at the time
of incident in the house nor any previous complaint of cruelty was there
before the incident nor the deceased has stated in her dying declaration
that she was subjected to cruelty or was set fire by the accused/non-
- applicants or has herself set fire — She has specifically stated in her
dying declaration that while putting off the pulse from furnace, her
saree caught fire — So the death of deceased was neither homicidal nor
suicidal, but it was accidental - Application for leave to appeal against
acquittal dismissed — Judgment of Trial Court upheld. [State of M.P.
Vs. Komal Prasad Vishwakarma] - ‘ (DB)...3199
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Penal Code (45 of 1860), Section 504 — Conviction u/S 504 — In"
absence of the charge, the appellant could not be convicted of that
offence. [Gabbar Singh Vs. State of M.P.] - (DB)...3091
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Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995 (1 of 1996), Section 2(t) —
See —Service Law [Raj Kumar Roniya Vs, Union of India] e 42
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Police Regulations, M.P. — Regulation 53 (¢) — Requirement —
Candidate to have good moral character and antecedents — Considering
the nature of discipline and standard which is required to be maintained
in the police force, decision of respondents cannot be faulted. [Shern
Khan Vs. State of M.P.] : oo ¥45
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Police Regulations, M.P, Regulation 270 — See — Civil Services
(Classification, Control and Appeal) Rules, M.P. 1966, Rule 14 [Santosh
Bharti Vs. State of M.P.] ...3282

glre R, 7y, fifyar zz70 — 36 — Rifyer dar (@
frraor aiv adier) g, 97 1966, 97 14 (Fary Aredl @ 19, wea)
...3282

Post-Graduate Medical Education Regulations, 2000 —
Admission — Post Graduate Course — Private Medical Colleges — 50%
of the students pursuant to examination conducted by the applicant
association and 50% of the students to be given admission as per the
recommendation of the State. [Modern Dental College & Research
Center Vs. State of M.P.] (8C)...3211
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Post-Graduate Medical Education Regulations, 2000 —
Admission —Private Medical Colleges — Post Graduate Course —
Applicants permitted to select candidates on the basis of their inter-se
merit for the session 2016-17 batch from the list of successful
candidates. [Modern Dental College & Research Center Vs. State of
M.P.] (SC)...3211
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Practice & Procedure — Issuance of Notice — By Investigating
Agency to prospective accused requiring to appear before Trial Court
on the date of filing of charge sheet—No such provision in the Code of
Criminal Procedure. [Rajendra Kori Vs. State of MLP.] 3422
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Prevention of Corruption Act (49 of 1988), Section 7 — See —
Criminal Procedure Code, 1973, Section 397 r/w 401 [Bahadur Singh
Gujral Vs. State of M.P.] . (DB)...3390

qreTaTe [T SR (1988 BT 49), ST 7 — & — TvE WA
wigar, 1973 ST 397 WE9lod &T 401 (85X g v fA. 4.9, wr=a)
(DB)...3390

Prevention of Corruption Act (49 of 1988), Sections 7 &
13(1)(d)@)(I1I) and Criminal Procedure Code, 1973 (2 of 1974), Sections
187 & 384 — Sanction — Government Servant — Sanction order —
Narration — Sanction granted to file charge sheet on the ground that
competent authority is appointing authority — Held — As there is no
finding recorded by the Authority concerned that it has perused the
record and has applied its mind before granting sanction — Order of

* sanction to prosecute the applicant is quashed — Liberty given to

consider the case for grant of sanction in accordance with law -
Revision accordingly disposed of. [Bahadur Singh Gujral Vs. State of
M.P.] (DB)...3390
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Prevention of Corruption Act (49 .of 1988), Sections 7, 13(1)(d)
& 13(2) — Appellant — Assistant Sub-Inspector of Police — Illegal
gratification — Facts — Accident case — F.I.R. — Compromise between
parties — Appellant demanding Rs. 500/- as illegal gratification for
¢losing the matter — Complaint to Lokayukt — Illegal demand was
recorded in a tape recorder— Case was registered — Trap laid ~ Appellant
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. caught red handed with tainted currency notes — Currency notes and
jacket of the appellant seized — F.S.L. report positive — Trial Court —
Conviction & Sentence — Appeal against — Held — It is nobody’s case
that the currency notes were handed over by the complainant to the
appellant for any other purpose than by way of illegal gratification, so
it is a necessary conclusion that the currency notes were given as a
motive or reward for showing favour and this fact is duly supported by
testimony of 18 prosecution witnesses — Conviction & sentence
awarded by the Trial Court upheld — Appeal dismissed. [Gulab Singh
Vs. State of M.P.] (DB)...*40
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Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d)
& 13(2) — Appellant — Assistant Sub-Inspector of Police — Illegal
gratification — Sanction — Objection — Authority has not considered
the material before granting the sanction — Question of validity of
sanction has not been pursued at the time of pendency of the trial —
Held — Courts will not sit in appeal to judge the adequacy of material
granting sanction —The object of the Act is not to provide to a public
servant a safeguard for his incriminating act by raising the technical
plea of invalidity of sanction — Provisions of the Act of 1988 are a
safeguard for the innocent and is not a shield for the guilty — Objection
turned down. [Gulab Singh Vs, State of M.P.] (DB)...*40
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Prevention of Corruption Act (49 of 1988), Section 11 and Penal
Code (45 of 1860), Section 201 — Appellant — Deposition writer cum
stenographer in District Court — Allegations — Demanding and
accepting bribe of Rs. 6000/- from accused persons for payment to a
Judge in a sessions trial for obtaining judgment of acquittal —Accused
persons borrowed money from PW-3 and paid it to the appellant before
pronouncement of the judgment — Accused persons convicted of the
offence u/S 201 of IPC — Complaint — Appellant summoned in chamber
of the Judge — Appellant confessed of accepting Rs. 6000/- in presence
of other Judges, Advocates etc. — Prosecution — Extra-Judicial
confession — Other than Judges, none of the Advocates or other court
staff or one of the accused person supported the prosecution case —
Held — Evidence of the Advocates, most of them pretty senior cannot
be put aside or ignored and the evidence of the Judicial Officers
touching extra Judicial confession made by the appellant do not find
support from any of the prosecution witnesses i.e. Advocates, court
staff or the bribe giver etc. hence the appellant is given benefit of
doubt — Convietion & sentence set aside — Appeal allowed. [Gopal Singh
Vs. State of MLP.] (DB)...*39

. grergv A r Aty (1988 w7 49). arer 11 vg Tve wfear
(1860 FT 45), gRT 201 — flaref — Rl wETad ¥ WHATd WE
afrmer dEs — sfteead — dvE fEre ¥ dwgfaa e frefa g
oot 2g, <Rl ot X F fav ST 9 6. 6000 /— Reaq 91
HT ST Tl PR FT — AR 3 A9, 3 ¥ 49 9ur fag qer
ﬁﬂnaﬁaﬂﬂ?ma%qgﬁmﬁmaﬁaﬁﬁq—m_aﬁ.aﬁmzma%
siarta auxrer 2 AfwFETT i — aRarg — sndiareff @t e
a??imﬁ‘a@a%mw—m%ﬁ#wwsﬁwm,maﬁ
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gearfe @1 suRefa # 6000 /— wUd A1 @ WGy I — afrateE -
=nfiaar gElgfn — =rarehm’ 9 afoRew el ) aftresar 1 sy
@ a9 pHAN g9 A1 afgaa ¥ 9 feeh F ot afries gewr @1
waefe 9l fpar — afufreiRa - sfimaaren’ oY wiew, R altrerer
HBI A ¥ B FJAT A ITe@ T fear W wear wwm wariyw
afereiRal & wEm st adareff gwr fay v wfew ety @
Jdfta 2, 3 foi #ft af¥rts et srerf siftraearen, =maraw sd=Erd
Wit 41 Reqagar gy @ waefq 98 frar o aftgaw ot wds @
o fear wimar @ — stefifs wom Tvery s — anfrer AR (e
g fa. 7.9, =) (DB)...*39

Prevention of Corruption Act (49 of 1988), Section 19 — See ~
Crimunal Procedure Code, 1973, Section 482 [Rajeev Lochan Sharma
Vs, State of ML.P.] (DB)...3396

gRIFIV 9T Fffraw (1988 &7 49) arr 19 — ?&F — vz
qisar Gledr, 1973, €7 482 (rslva ate wf fa. w3, =) (DB)...3396

Protection of Women from Domestic Violence Act (43 of 2005),
Section 12 — See — Criminal Procedure Code, 1973, Section 468
[Hemraj Vs. Smt. Chanchal] ... %25

R feaT & Afecrsl &1 T sl (2005 BT 43), ST 12 —
TH — §US FFAT 9fRar 1973, a1%T 468 (R™w fa. sl waw)...*25

Public Services (Promotion) Rules, M.P. 2002, Rules 4 & 6 —
See — Service Law [Vyankatacharya Dwivedi (Dr.) Vs. State of M.P,]

...3238
d@#F §ar (veiara) A9 27 2002 (77 4 v9 6 — 2@ — war
fafer (Awerard fgadt (sY) fa. 7y <o) ...3238

Public Trusts Act, M.P. (30 of 1951), Section 8(2) — Question
involved — Whether provisions of Section 8 (2) of M.P. Public Trust
Act, 1951 are mandatory — Held — Non compliance of said provision by
the Court for long 15 years could render the proceedings before the
trial court as without jurisdiction. [Trimurti Charitable Public Trust vs.
Munikumar Rajdan] ...3307

oE T JAITIE, TR (1951 BT 30), GRT 8 (2) — FaveT GIT
— T A9, de =T ARAFEH, 1951 I a7 a(2) B UL asTUE & —
st EiRa — ey g sa Susel &1 15 auf & @4 aafy 9
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FguTe, ARy warag @ wwa saizal & faa aafter a9
garar 21 (Befd 9T ufeas g 4. giigar aeem) ...3307

Representation of the People Act (43 of 1951), Proviso fo Section
83(1), Conduct of Election Rules 1961, Rule 94-A, Form 25 and Civil
Procedure Code (5 of 1908), Order 7 Rule 11 — Election Petition —Affidavit
— Objection — Affidavit not in Form 25 and not filed at the fime of
presentation of the Election Petition on 20.01.2014 — Affidavit filed befween
22.01.2014 and 18.06.2014, after expiry of the limitation period — Held —
The Returned Candidate has only objected vide application under Order
7 Rule 11 of C.P.C. to the fact that the affidavit filed alongwith the Election
Petition is not in conformity with form 25 of the Conduct Rules, 1961 &
has never objected regarding the date of filing of the affidavit. [Ajay Arjun
Singh Vs. Sharadendu Tiwari] (SC)...2886

FTF JlAfereT SfefTa (1951 7 43), T 83(1) @7 og&, [AIFT
BT GITT 375, 1961, 97 94—v wiq 25 v7 Rifder afbar wigar (1908 @71
5} MR 7 AT 11 — [aiET gnfger — w9yud — 9fcd — WA UA BiH
25 & AR T o1 W fiTF 20.01.2014 ¥ Frafaw wfaer wga owd
T U T2 fEAT AT o — w9y um AT 22.01.2014 TG 18.06.2014 B
e gRHPT safr @ smum @ wwme v fRar mar - afafeifRe -
Fraffae ywarft & fud. @ sy 7 fgg 11 3 afa wga adsT @
ey ¥ P9 3T 92 b Gag A gufed #) € T Fafaw ofuer &
U YUY uF Prafa &1 gare e, 1961 @ B 25 3 gy 98 @
Yy 7H WA e W @ e @ e F el off safta 98 @6 (e
i iz fA wva=g fard) (SC)...2886

Representation of the People Act (43 of 1951), Proviso to Section
83(1}, Conduct of Election Rules, 1961, Rule 94-A, Form 25 and Civil
Procedure Code (5 of 1908), Order 7 Rule 11 — Election Petition —
Second affidavit — Returned Candidate — Objection by way of
application under Order 7 Rule 11 of C.P.C. that second affidavit filed
alongwith Election Petition is not in conformity with Form 25 —
Arguments — Filing of second affidavit during pendency of Election
Petition by Election Petitioner confirms this fact — Held — The Election -
Petitioner in his reply to application under Order 7 Rule 11 of C.P.C.
has specifically stated that he had filed an affidavit in Form 235 at page
no. 394-395 of the Election Petition — Abundant caution — If affidavit is
defective — Ready to file further affidavit — Now the Returned
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Candidate cannot be permitted to raise such a fact in absence of
appropriate pleading — Contention turned down — SLP of Election
Petitioner allowed and SLP of Returned Candidate dismissed. [Ajay
Arjun Singh Vs. Sharadendu Tiwari] (8C)...2886

dFE T i (1951 &1 43), arer 83(1) »r gz,
FrafaT a1 warerr Fag 1961, e 94—V Bid 25 T fafee gidar
wIeTr (1908 BT 5), 1der 7 A 11 — T aifier — Reftar sryergy

@ U9 %. 394395 R BT 25 @ yrog I AIT 9 G fpar ar —
mﬂfﬁmmm:h—aﬁ:marwa?ﬂﬂf%-iwmuwumam
ﬁqﬁm—ﬂgﬁmmﬁmmﬂ'ﬁﬁﬁﬁumﬁaﬁmmm
am#%gﬁwﬁrqﬁﬁmm—uﬁmﬁmwﬁmw—ﬁﬂﬁ?
Wﬁﬁﬁwmﬁwﬁrmﬁaﬂﬁﬁwwmumﬁaﬁﬁﬂqﬂvﬁr
e eRe | (@ a7 Rig f. ARy, foramd) (5C)...2886

Representation of the People Act (43 of 1951), Proviso to Section
83(1), Condiict of Election Rules; 1961, Rule 94-A Form 25 and High
Court of Madhya Pradesh Rules, 2008, Chapter VII, Rule 6 (4) —
Election Petition — Affidavit — Objection — Affidavit filed with the
Election Petition does not bear the seal & signature of the Registrar
as per Rule 6(4) of Chapter VII of the High Court of M.P. Rules, 2008
— Other pages of the Election Petition bear the seal & signature of the
Registrar — Inference ~ A ffidavit has been inserted after filing of the
Election Petition ~ High Court — Finding — Lapse occured because
nobody pointed out to the Registrar about existence of affidavit at
page No. 394-395 - Held — Rule 6(4) of Chapter VII of the High Court
of ML.P. Rules 2008, casts a mandatory duty on the Registrar to sign &
seal on each page of the Election Petition as well as the affidavit and
such a mandatory duty must be performed ir'respective of the fact
whether somebody points out to the Registrar or not. [Ajay Arjun Singh
Vs. Sharadendu Tiwari] (5C)...2886

AT AT ST (1951 BT 43) 81T 83(1) T qeq®, FafaTT

n]
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BT WATelT 5, 1961, 397 94~y Wi 25 ¥F 9= <A AT 997,
2008, srerr VI, (a7 6(4) — Rafa7 anfaer — ereerad — apafor — e
AIREBT & AT URdd U TH WX §Td ey Auay . 2008 @ €AY
VII & faw s(e) @ aq9N WIgR & wwER ve gaT sifdg & § —
frafam ifasT @ a7 gl W WRGR @ T eR ud quT afea @ —
IUERCN — 3Oy 0, Prafe aifyer =g 51 o) @ Soia 9wd o
THT o — Ied AT — frepy — 9aa werlt gufay g @ fad 3 @
S HAD 394—395 YR WG U HE B9 @ TR A e d 7 Farw
— gffrEiRe — 9=a =maray gy Frm, 2008 & FEarm VI o s
6{4) RER W T&F A0S wda sear & & a8 Fafaa oifaer @ &b
S qF U TF W AU SROER U4 guT Sifhd SR AT a9 NS wd A
¥ Prdew aaws w7 @ Tk 39 924 @ AR & fag fear e o fe
T feedl 9 W IWRTR o) 39 Sd B AT F IJQUT HAUAT T AT T |
@ aste i fa TResg fam) (8C)...2886

Representation of the People Act (43 of 1951), Section 80 A
and High Court of Madhya Pradesh Rules, 2008, Chapter IV, Rule 13
— Constitution — Article 225 — Election petition — Interlocutory order
sent back for clarification to the High Court due to its ambiguous nature
— Interregnum — Judge who passed the order retired — Clarification
order was passed by Single Bench of the High Court —- Preliminary
objection — Lack of jurisdiction — Held — The requirement of a matter
being heard by the Division Bench under Chapter IV, Rule 13(1)(b) of
the High Court of M.P. Rules, 2008 is limited fo cases of review,
clarification or modification of only judgment, decrees and final orders,
but not to interlocutory orders such as the order, of which,
“Clarification” was sought due to its ambiguous nature, and even
otherwise the stipulation under Chapter IV, Rule 13(1)(b) of High Court
of M.P. Rules, 2008 is contrary to stipulation of Section 80 A(2) of
Representation of the People Act 1951 in view of clear declaration by
Article 225 of the Constitution that “any Rule shall be subject to the
law made by the appropriate legislature” — Preliminary objection
dismissed. [Ajay Arjun Singh Vs. Sharadendu Tiwari] (SC)...2886

at@ Fiefieres Jferfagw (1951 @7 43). &IRT 80 ¥ ¥q G=F ~JrIrad
Fegu R [¥8, 2008, IsFry IV, 9% 13 — GiqerTs — g=8% 225 —
frafaT FifFer — saddl sy v ygft @ IR0 WS g v
TATAd Y 3N ary |7 A7 — 39 <IvE — gt e 99w ARy
TIRa & o Jarfge 8 T — 9% WEed ) hd fis T e
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AR TIRG 5T o — IR amafed — sftreiRar @ s — aRREIRT
— Vv AHed Aegsy fRE, 2008 $ sreany IV, fram 1301)E <+
aﬁawmﬁmﬁmgﬁmﬁﬁﬁaﬁwa}wﬁﬂ%
feml va it smRwr & giervr, ersfiewer ey suiaRer @ UHI aF
o #Wifid 2. 7 % e andat ¥ 99 fr ety Rrgwr e g
T ET B BROT WD AT WAT o, guT I o, WRHT @
ALWT 225 P W " 5 B N Prem W fRar-avs 2
fFififa faftr & seaef e, @ arate ¥ wwa =araTery A, fraw. 2008
s Ferg 1V, Frm 13(1)@) &1 sueg aie shififag aft, 1951 3t
BRI 80-T (2) & 9uae 3 IfIdmd ? — URPF amufs @R | (arorg aref
fiT 1. wd=g foar) (5C)...2886

Review — Scope — It is the settled position that review is invoked
only if there is any error apparent on the face of record and not on
b. cis of the allegations. [Brijpal Vs. Mrs. Munni Bai] «.3329

gIfdaiET — TR — a5 Jrenfa Refr & 5 gaifetsT o
maa?aaaﬁa?mnﬁ{maaﬁaﬁs‘qmgﬁﬁaﬁ?wﬁi
FAW /A S AR W (Forarer R, sfowh g~ ) ...3329

Right to Fair Comperisation and T, ransparency in Land
Acquisition, Rehabilitation and Resettlement Act, (30 0f 2013), Section
24(2) and Land Acquisition Act (1 of 1 894), Sections 31, 32,33 & 34 —
Paid— Meaning — Held — For the purpose of Section 24(2) of the Act of
2013, the word ‘Paid’ occurring therein would mean that the
compensation amount has been paid to the Land owners or deposited
in the Court. [Parasram Pal Vs. Union of India] ...2696

T o, gIaraT aiv gadavareT 7 afa gfiev ai'e areefar
FT ATTHIY AT, (2013 BT 30), ST 24(2) VT g g7 ey
(1894 &7 1), areIV 31, 32, 33 T 34 — Wavag — @ — sfAfEiRT —
afrfre 2013 B ORT 24(2) B YA BY SUN IReaRaT T Faww BT
A SW Ufirwe #Y al @ g st qfrkanh 5 amr @ 1 @ arerar
NEad ® s A T @ | (R uta R e ate Fea)...2696

Right to Fair Compensation and T}ansparency in Land
" Acquisition, Rehabilitation and Resettlement Act, (30 of 2013), Section
24(2) — Possession — Meaning — Held — For the purport of Section 24(2)
of the Act 0of 2013, the word ‘Possession’ would mean the Actual Physical
Possession. [Parasram Pal Vs, Union of India] ...2696

Ly]
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- 7l gofa, gaaiaT gl gaddavergT 4 ofia gl aiv aneRar
BT BTV JAFTF, (2013 BT 30), &RT 24(2) — Tear — s — aftEifRa
— A 2013 B 9T 24(2) © ATGd Y TG Heoll &I I qRafa®
#ifad Fear g7 (TR Ttd 4L Y aie shea) ...2696

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 3 (1-11) — See — Criminal Procedure Code, 1973,
Sections 482 & 320 [Sagar Namdeo,Vs. State of M.P.] . 3415

Fgfaa wifa siv ggqfaa avuifa (@egrare faare) gfafray
(1989 T 33), &7 3 (1—11) — @ — TUG FIHIT Giear, 1973, €ITY 482
7 320 (AR AR 4. 9.9, I57) ...3415

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Sections 2(0), 4B,
13(2), 13(4) & 17 — Constitution — Article 226 — If a Bank or financial
institution forms an opinion that an account of a borrower has become
an Non Performing Assets (NPA) — Such opinion is not justiciable in a
Court exercising jurisdiction under Article 226 of the Constitution —
Further the question whether the account has been correctly classified
as a NPA or not is a factual dispute and appellant has an alternative
efficacious remedy of appeal available u/S 17 of the SARFAESI Act.
[Samrath Infrabuild (I) Pvt. Ltd., Indore Vs. Bank of India] (DB)...2654

ﬁﬁ?ﬂ@fﬁﬁﬂf’aﬂﬂﬁqmaﬂ?gﬁwwyﬁqﬁr%ﬁw
gadT T (2002 T 54) g 2(37) 45 13(2) 13(4) T 17 —
gioerT — yq=87 226 — & & 9 A1 facdy weem g7 afma =
ad ? fF frdl Sur |3 ard &1 " m, A% frvres afar 9+ T @
— 9o aftra, WRETT @ oW 226 © Faud ARGIRGT &1 AT B
Fd N|ETad 3 faar 3w 98 8 — 3ue afalRe, a8 uw % = @
B wdl vy R A% Pramee afa @ av w® gefleg R mr 2 sy
T, azgToHe faarg 77 € v arfiareff © ama, SARFAESI aiftrfsy &1
- gRT 17 @ siadd, afla @7 dofead vaaer) SR Suas 21 (IRY
swpifaes () UT. fr. ¥aix . 4% afw shs) (DB)...2654

Service Law — Appointment of Anganwadi workers — Issue of
awarding 10 marks each for being graduate and belonging to BPL family
—Question involved — Whether marks for additional qualification can
. be awarded to a candidate who has acquired said qualification not on
the date when he applied for the post but before the last date of
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submission of application form particulairly when there is no cut-off
date appointed in the policy nor in the advertisement — Held —Yes, the
petitioner held qualification of B.A. before the cut-off date of
submission of application form and mark sheet was issued much before
consideration for selection thercfore, she was validly possessing
graduation degree at the time of selection or at the time of
consideration for selection and 10 marks can be awarded to her as the ,
grant/conferral of degree is procedural or ministerial work — Further
held — Since petitioner has annexed Ration Card showing her status
as member of family possessing BPL Card and if the petitioner did not
belong to a family below poverty line, then how ration card for a family
living below poverty line has been issued, was not addressed by
authorities while passing the impugned order and no documents or
pleading in rebuttal has been preferred by the respondent State;
therefore awarding of 10 additional marks cannot be excluded for the
same. [Renu Devi (Smt.) Vs. Commissioner, Chambal Division,
Morena] . ...3298

war RfEr — srrarst srfwalan” ) Fgfia — wias 8 W)t
W%m@ﬁmﬁﬁﬁmﬁﬁa’fﬁaﬁ#wq@maﬁmaﬁiuaﬁ
et v &1 fames - swr~a g7 — 7 el areff @) sfifRed
mmma%ﬁ—rqafwumﬁ?&mmﬁlmﬁ.mmmmwwa%
fay amdeT o A et @t affa 91, W ader = o e
FY iforr fafty 3t qf afvfa oy @ & faviva: o9 wafs 7 ot ol
Y T A Rerrr § $1F offm Ry frag @ 1 & — sfifPEiRa — st
Hﬂ’ﬂaﬂmf#ﬂv.aﬁmmmmaﬁﬁwaﬂﬁaﬁafmﬁrﬁtﬁqj
& aTRa Y off @ a9 G AR @ o) 1d @ sogH 9 7 0 of),
AT VAT T F WA AT 949 vg AR @ wwg du vy q w6E
Sutfer eniRa Y =Nt w@ 99 10 §F g Fry o wed € Tt sufy
Y /UE oYl Ufmarens a1 agufady ol @ — amt sy —
e areft 7 e P Weret v gy A Refy TR @ | O araw
HTS TR B a6 TRAR B Wew @ w9 ¥ gl 2 wa afy ard mhd
REr @ A 3 wRaR ¥ wEE T et oft, ot i ey @ e e
are URAR T IRE 1K 3 S T T, 9% wieTRal grRT snetfg
QY UIRT A W WA T e v o7 e geneff weaw gRT
e W BIY TWIAY A7 AfaT gy T frv o, gafay s9q @ Ryv
10 afRed A$l &1 v foar T srmaffa == fpar o 9@ T @1
<Y (fiereh) T4, iR, 9w Redlem, M) ...3298
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Service Law — Deleting the name from select list to the post of
constable — Denying the appointment — Petitioner had suppressed the
information relating to two criminal cases in which he was prosecuted
— Therefore, respondents have committed no error in finding the

_ petitioner unsuitable for the post of constable and striking out his name

from select list. [Sheru Khan Vs. State of M.P.] e FAS

dar ARy — aREs @ T8 @ Y 989 g ¥ I g WE —
ﬁgﬁﬁrﬁmﬁm'aﬁr—mﬁ.#ﬁmmﬁﬁﬂﬁm
SRS Bt fourar o Rras <R afraRra fear T o1 — gufag, weefiror
I AR B ARES TS D FAT FATUET 9N ¥ TG A5 I § SHer AW
Fred ¥ @1 g kg =& @ B[ (@S @ a3 =) .. *45

Service Law — De-regularisation of Service — Orders de-
regularising the services of the petitioners have been passed after
putting 12 years of regular service without holding enquiry in violation
of principles of natural justice — Held — As the consolidated seniority

~list has not been prepared in compliance of order passed in W.P. No.

8359/2005, impugned order has not been passed on the grounds
mentioned in the show cause notice, petitioners were never asked to
submit documents, their defence has not been considered and they were
given only three days time to submit reply — Thus principles of natural
‘justice have been violated — Impugned order is not sustainable. [Dinesh

- Kumar Jaat Vs. Municipal Corporation] ...2733

dar Ay — @ar a1 afyaffyeer — 12 aal @ Frafa dar 23
@ g, Ao 9 Qo @ abEtiRe @ sew B A s
R, Yuffe =g @ Rigial ® Seaad 9 wia fear wr — afafreiRa
~ q4f¥F e fdmr o, 8359 /2005 A TIRG ARY @ uTe A wdfed
qRsgar Al G Td B T, MERT Ry s BT garet Aifew F
Shyafaa ameRT 9= giia =€ fear T, arhor H IWES G B
& foiv. o 98 T Tar, 99% T9@ & feR e faar T iR e
WEd FX 2F 9 Daa i & B g 7w on, - I Awffe
I @ Rigral o1 Soeied gan € — aafia sy stvefr 58 (faqw
gar wre . Ffafaee sRaReE) ...2733

Service Law — Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act, 1995 (1 of 1 996),
Section 2(t) — Transfer — Petitioner suffering from mental ailment—It
was incumbent upon employer/respondents to have first ascertained
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as to whether the petitioner suffers from-disability as defined in the
Act 0f 1995 or not before transferring the petitioner to the post carrying
lower rank - Held — Employer/respondents failed to apply it’s mind
while issuing the transfer order especially before ascertaining whether
the petitioner suffers from disability as defined in Section 2(t) of 1995
Act or not — If the petitioner is suffering from the said disability, then
the protections under Chapter VI are available to the petitioner. [Raj
Kumar Roniya Vs. Union of India] ' T *42

War ffr — Fraer afed (aarT saec sIfereTY Weeror Gl quf
qAreTe]) I, 1995 (1996 BT 1), g7 2(e) — wereraver — A
e A @ fifsa @ - o @t frer Avh @ 1w W verTaRT
aﬂ#ﬁmﬁﬁﬁvqaaﬁwa%ﬁmmmaﬁﬁﬁaﬁmam
mﬁm‘dmﬁiwm?ﬂwgsa%mﬁlﬁwﬁ'qﬁwﬁﬁﬁrzwﬁtﬁﬁgﬁ
g A1 T8 ~ afufEiRe - Frtwie / gereffror, wermsaer ATY W
T T AT ARAH IR A qHd =T g a8 afRREg o3 @
q\a‘ﬁimmﬁwgsa%srfﬁrﬁmaﬂwz(a)#qﬁmmﬁﬁr:mﬁ
ffeT 2 o1 Y - ARy areh SR Prwmmar @ AT L, 99 A B
I VI & Iwfa qRem svae €| (oA APRT i I avw
gfeam) %42

Service Law— Public Services (Promotion) Rules, M.P. 2002, Rules
4 & 6—Maintainability of Writ Petition — Objection on the ground that all
the promotees are not impleaded — Held — Since the immediate juniors
who are promoted are impleaded as respondents, petitions are
maintainable. [Vyankatacharya Dwivedi (Dr.) Vs. State of M.P.] ...3238

war RBfer — @iw dar (qeiafy) g a3, 2002 Frag 4 T 6 —
ﬂamﬁmﬁﬂwﬂumfmmwmauﬁimﬁqﬁﬂﬂajﬁﬁﬁ
ﬁquﬁaﬂmwé—iﬁiﬁwmmm%ﬁmaﬁ'
o yaedfr 3 w9 ¥ umeR wErm w2, wfrerd wtevf @)
(Fwerrd fFEd (sf) A w9, wrew) ...3238

Service Law — Regularisation — Petition for regularization on
the post of diploma holder Sub-Engineer as per recommendation of
screening committee with consequential benefits — Petitioner initially
appointed on 27.05.1985 on the post of Sub-Engineer — Petitioner’s
employment terminated twice on 1.4.1986 and 22.1.2008 — Both times
petitioner reinstated in service with 50% back wages with continuity
of service — Defence by Respondents — Petitioner’s initial appointment

E N
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was not made by the Managing Director therefore not entitled for
regularization — Held — As the petitioner has worked for 27 years, so
at this stage denial of claim of regularization on the ground that his
initial appointment was not by the Managing Director is wholly
unjustified, irrational and perverse — Respondents directed to
regularize the service of the petitioner and to extend the service benefit
accruing therefrom —Petition allowed. [Virendra Singh Vs. M.P, Laghu
Udhyog Nigam Ltd., Bhopal] ...2687

war ffer — Rafidieer — s afify 3 sqeraet @ aqar
fewatar a® 99 aiftEar @ e w wHd Rt arat @ arer Frafidiavor
g ifaar — A avw F Sy AaffWr @ 9 o e 27.05.1985 &
Frgea fear a1 — 3= &1 fraiwe 8t TR 01.04.1986 TF 22.01.2008 &1
T T T — |ar Pray ved gy et 9] gl @1, 50 % fred daw
% W a1 ¥ qerd fEar war — geffir o1 33w - el @ Rt
Frafa vag Foes g ot oY 15 off @ Prafriewr 3g seer =Y
— affraiRa — IfF ah F 27 99f o o fra @ 39 9P W
Frafrdieer &1 <@ afar ) o &1 IR 5 Suel aRBre
Frafr, vae FrRee g7 T @) 7 of), qofa: agfin, 999w v Raa
g — geffrr 3t arht @) Qa1 Frafm F @ fae sty ow w wigem
9 @ 99E o @ fog FRTa fear T - wfe @931 @R Rie
fa. gadl. g suiv fm fa, =@iome) .-2687

Service Law — Stay of Departmental Enquiry — Petitioner
seeking stay of departmental enquiry on the ground that criminal case
on the same subject is pending — Held — Stay of departmental enquiry,
only when case involves complicated question of law and fact, and stay
would not suspend the departmental enquiry indefinitely or delay it
unduly — Charges framed in criminal case & departmental enquiry are
not identical - Charges do not invélve complicated question of law &
facts — Petition dismissed. [Pramod Kumar Udand Vs. State Bank of
India] ...2773

war RRfer — faarfia wrg &1 dwr orr — ard gro faaeia o=
@ IW IMER R AT =T G 14 B aa favg uw <ives yaeor
dfqa ? — afufEiRa — fara of=s o S9a ot AT T 9oaT & o9
aat 7 fAftr v9 929 &1 wifed wes sadw =), don vw |/ faunfasats
afif=a g @ Fefya gua s, w9 8 faefia 1€ 8id — qifes
gl U faarfy wifg & farfa sty oo o 98 € — oot o fafr
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Ud 9 o1 wfed 9w U qd — afawt et | (geie AR VTS
fa. Ve 9% ale shea) ...2773

Service Law — Veterinary Services (Gazetted) Recruitment Rules,

M.P., 1966 and Public Services (Promotion) Rules, M.P. 2002, Rules 4
& 6 — Seniority—cum-merit/fitness — Criteria_for grant of promotion —
Procedure adhered to by the Departmental Promotion Committee by
laying down the criteria introducing the element of merit having
overriding effect on seniority cannot be given the stamp of approval
and the non-promotion of seniors as compared to juniors on the basis
of these criteria deserves reconsideration on the basis of above analysis
by holding a review Departmental Promotion Committee, wherein if
seniors are adjudged suitable, the juniors who were promoted on the
. basis of criteria found to be contrary to Rule 4 & 6 of M.P. Public
Services (Promotion) Rules, 2002 will have to give way — Petitions
allowed. [Vyankatacharya Dwivedi (Dr.) Vs. State of M.P] ...3238

war Rfer — wy fafycar @@y (aorafya) adf Fram 4.9, 1966 va
@iE War (qetafy) 499, 5.9 2002, Fraw 4 7 6 — Ffrsaar—
WE—T179aT,/ SUg AT — geife 9ErT 53 wrd 8y ames — aivsar w
JARIE! 9AMET @ 91 AT P acd BT AUSS @ OEiRT o
ﬁwmmmmﬁqmwmﬁaﬁgﬁﬂﬁ
I W1 wEdl @ UF 59 A1IES @B AER W sRral ) ganr 4 afesst
aﬁqﬁﬂﬁﬁﬁﬂm;aﬁﬁméwa?mwrﬁﬁfmm
frarfia get=ifa afifty ssrex gaRfax fre ot aivg 2, Ry afy aRs
SUYE oEvd wid & At 34 s Wi f aw. e dar (aeisEii) e,
2002 % foraw 4 79 6 @ famdia g Wy, WTURve @ amER W ygied fu
T I W aRwl Bt @ st m — e deR ) (e
fFadt (s7) R wm w=) ...3238

Specific ReliefAct (47 of 1963), Sections 37 & 41 (j) — Perpetual
injunction — Decree — Held — Even if possession of plaintiff was found
proved on the suit land but in absence of any legal right or title, relief
of perpetual injunction cannot be granted. [Jagannath Vs, Smt. Sarjoo
Bai] ...3338

R sgaly ST (1963 @7 47), Srr¢ 37 T 41 (@) — worf
2R — et — sifafraiRa — zaft @ qfy ¥ ) =1 e @i T T
=y 5l e after avga o & squfef ¥, ©mh =ty o
A US T Tvar o7 w@ar (e f shwd el 1) ...3338
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Stamp Act (2 of 1899), Section 47 r/w Sections 33, 35 & 38 —
Impounding of the Arbitral Award as the same is insufficiently stamped
—Held — Merely by appointment of an Arbitrator by the Supreme Court
u/S 11(6) of 1996 Act, on 25.02.2002, it can not be said that the dispute
stood referred to the Arbitrator—In the instant case, on the day when
the Supreme Court appointed Arbitrator fer the petitioners, the Arbitral
Tribunal was not appointed in terms of arbitration agreement—If the
decree is not duly stamped, it has to be impounded — Impugned order
suffers from an error apparent on the face of the record — Same is
quashed — Executing Court is directed to examine the question as to
whether the award dated 23.09.2004 bears adequate stamp duty or not
and to proceed accordingly. [M.P. Power Generation Co. Pvt. Lid. Vs.
Ansaldo Energia SPS] -..3022

ECTAT ATE1T9 (1899 &7 2), &IV 47 WEY/OT NIV 33, 35 T 38 —
AT R 1Y I1 & SR ATeawe qre o7 aRag fear 9em —
afifraifa — 1996 @ aftrfaw @ g 11(6) & arava f&TF 25.02.2002
Bl Wal=d e gRT T=4eT @1 Fgfea fog o a@F @ amer W,
frare & wegvear 2g AR f5ar omar 9 @81 o wear — adAe
yoxol ¥, R faq wal=a <grared | g 8 w=Re @) gl o,
AR HIR @1 Al & IR Areaerq sttt o Fgfaa =d 9 1
— Ify foall W™ wrs, 9 ¥ wr 9@ v 9 @ at 59 aRag fear
W =@y — SnEfiT Ry afvdw w ywe Ffe | vfwm @ - o9
APrEalded e war ~ fareT <agrad $61, §9 79 a1 e 539 f$
1 3ars fa e 23.00.2004 WX GUIR FWHY L& AT & €T Tl q247
AgUR Frdardl ¢ g PRy fear ) (Ef). of) SR . g
fa. - fa. srgeret w=fisfar afies) ..3022

Swatantrata Sangram Senani Niyam, 1972, Rule 2, Explanation
No. 3 — ‘Samman Nidhi’/Pension — Petitioner — Freedom Fighter —
Claim for ‘Samman Nidhi’ rejected by the Government — Ground —
Non-submission of any document or evidence to show invelvement in
the freedom struggle — Challenge as to — Writ Petition — Grounds —
Notified freedom fighter as per Government Gazette — Affidavit of
recognized freedom fighter — Petitioner was underground for more than
.3 months — Petition allowed — Appeal by State Government — Held —
Learned Single Judge has rightly appreciated the documents on record
in accordance with law — Appeal dismissed — State to comply with the
order passed by the Writ Court forthwith without any delay and pay
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entire amount with interest @ 7% per annum within a period of 2
months. [State of ML.P. Vs. Ram Sahayak Nagrik] (DB)...3233

wqaFar GI G [9h, 1972 [0 2, wrdteer & 3 ~ wenT
At /4T — ardt — waar @9 — wErT AR @ R grar avere gnT
Fediere [T 17 — Y — WaAar ways ¥ wewiliear qwia fesdt 0
TS AT W FT YRS 9 59 wer — A S w7 ¥ — Re wier —
THR — IS METH B AR AR Wamar 91 — affrema w@dsan
A T ¥9era — WSSt 3 WE A AfF @y a@ TR o — witeT
R — ‘ﬂ—uwmmﬁa FftrfraiRa — fRgm ved = 2
arﬁﬁaﬁmﬁﬁmﬁﬁraﬁﬂwvﬁawﬁm Ffie @R
— I WHR e <IReE gR1 il ey o 391 fad Rdy 3, oo
U B qAT & AR D oA B w7yl ) affe w @ =
afed gl Wl &1 9 B (W1 TS R 3w geres amiRe) (DB)...3233

Swatantrata Sangram Senani Niyam, 1972, Rule 2 — Freedom
Fighters — ‘Samman Nidhi’/Pension — Standard of proof of participation
in freedom movement — Case of Freedom Fighters has to be examined
on the basis of probabilities and not on the touchstone of the test of
‘beyond reasonable doubt’.[State of ML.P. Vs. Ram Sahayak Nagrik]

(DB)...3233

waFadr GFH G Ay 1972, Praw 2 — wgagar dwt —
GHIT (fer,/ 9o — WdEar st % YW @ YN $T "he —
A AdT AR & IHOT BT A, ARG AT © AT W AR T
‘Ifdaqad WiE €@ W' @ Ui W fear wv | (w3, =g 4. W were
ARIRE) (DB)...3233

Upkar Adhiniyam, M.P., 1981 (1 of 1982), Section 6, Part IT —

See — Municipal Corporation Act, M.P., 1956, Sections 132(1}(c)(d)(e),
132-4 & 132(6)(0) [Essarjee Education Society Vs. State of MLP.]

(DB)...2982

9ISV IETH, WY 1981 (1982 &7 1), T 6, Arr— I — @@ —
TIRgllerd (79 RT3, 7.7, 1956, arery 132(1)(d)() (59, 132-v 7
132(6)(ar1) (=l TP w Aiamd) 4. 7y, wrew) (DB)...2982

Urban Land (Ceiling and Regulation) Act (33 of 1976), Sections
10(3), 10(5) & 10(6) and Urban Land (Ceiling and Regulation) Repeal
Act (15 of 1999), Sections 3(2) & 4 — Ceiling proceedings — Original
owner Smt. Godavari Bai— Land declared surplus as per Section 10(3)
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0f 1976 Act on 04.06.1981 — Final Notification published on 14.03.1986
— Godavari Bai died on 13.09.1982 —~ Notice u/S 10(5) of 1976 Act for
delivery of possession issued in name of Godavari Bai, who died prior
to issuance of notice — Notice received by one Mukesh Dubey —
Defence — Possession already taken on 19.08.1988 or on 03.03.1992 —
Held — Notice u/S 10(5) of the 1976 Act was issued in the name of
deceased holder Godavari Bai, who was already dead, so issuance of
notice u/S 10(5) of the Act is invalid and service on one Mukesh Dubey
does not satisfy the requirement of Section 10(5) of 1976 Act —
Proceedings for delivery of possession on 19.08.1988 or on 03.03.1992
were on papers only & defacto possession has not been taken & even
proceedings u/S 10(6) of the Act of 1976 has not been drawn — Ceiling
proceedings pending under the 1976 Act before commencement of the
repeal Act shall abate — Name of petitioners be restored in the revenue
records & name of State Government be deleted — Petition allowed.
[Gayatri Devi (Smt.) Vs, State of M.P.] ...3310

T G (@fean d@ar sl @fag) st (1976 #r 33) gy
10(3) 10(5) T 10(6) ¥ TI% A (Gfaraay a7 siiv B fava sRfyay
(1999 &7 15}, gy 3(2) T 4 — IGFHaT H9r FRHTRIAT — arxafas @
shafa Tierad a1 — 1976 & AT B aRT 10(3) B ATIN 04.06.1981 BT
1 arfereiy aifia — 14.03.1986 Ht sifow sifergET vwif¥g — 13.00.1082 &}
MeEd 91§ o g 5¢ — 1976 B IRFwH B gy 10(5) B siwld v B
aREm @ I MeEd 9 @ T w® 9 g8, Read) 7o gEen el e s
3 d 8 g3 oft — wam el gow 3R @ Wi g€ — TU9 — by @
7 €Y 19.08.1988 B AT 03.03.1992 Bt A Ay T — IFERT — 1076 B
ARIPRE B GRT 10(5) B Fafa I HaF ORG D W X W gF, o
usal & g B g oft, gufery IRfEm @ awr 10(5) @ siwfa qEeT W
S FiaRm 2 @ el gow 33 o)y & anficlh 1076 @ afifrs
F1 =T 10(5) =Y IFEAGaE # gfef T S — 10.08.1988 AT 03.03.1992
Pt wet B IR N FfaRAT I9d T R oY @ axga: dear faar
T AT € ¢d I8T 9@ $ At 1976 B 9T 10(6) B Al wrdarfaat
HI T 3 1§ T — e affrm @ yadw @ qd, 1976 sty @ ool
cifda siftrarer e srfarfyat sywfia g — g @ 9@ wea aftera
A g i fey on¢ oF wod WReR BT A FerT WY — Iifier Wia |
(ma= <A (i) fa. 5y, wsa) ...3310 -

Urban Land (Ceiling and Regulation} Repeal Act (15 of 1999),
Sections 3(2) & 4 — See — Urban Land (Ceiling and Regulation) Act
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1976, Sections 10(3), 10(5) & 10(6) [Gayatri Devi (Smt.) Vs, State of
M.P.] - ...3310

TR G (freay i giv Bfaaa) FeaT sofagg (1999 &7 15),
grery 3(2) T 4 — F@ — T G (G War aiv RfaE) st
1976, &TRTY 10(3). 10(5) 7 10(6) (= T (shweh)) fa. %o, <w==) ...3310

Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Sections 13(2)
& 13(4) — Committee for appointment of Kulpati — Petition for
quashment of notification dated 04.12.2015 by which committee
constituted for recommending panel of 3 persons for appointment of
Kulpati — Touchstone of principle of Natural Justice & bias —
Respondents No. 3 & 4, who were aspirants for the post of Kulpati,
participated and expressed their views through vote in the meeting
held for election of one of the Members of Committee, who in turn has
to select the candidate for the post of Kulpati — Active participation of
respondents in the meeting contaminated whole process — Presence of
personal bias vitiates entire proceeding® renders it null and void —
Actual proof of bias not possible but reasons to believe that respondent
Nos. 3 & 4 were in position to influence the result of Committee —
Election of member cancelled, executive committee directed to start
fresh election process ~ Petition allowed. [Ajay Vs. Kuladhipati, Devi
Ahilya Vishwavidyalaya, Indore] - - _ - - (DB)...2721

fAvafenery JfErfram, 4H. (1973 o7 22), TGRTT 13(2) T 13(4) — BTl
@l fAgfer 8g wify — aftr@Em feie 4.12.2015, T g1 Bl A
Frafed 2 3 =femal © 9o ot aguar &3 @ foy afafy g & o of1,
»f afrafien fed oM ¥y atrer — Saffes = 3 figia o st W
qEqrd — geaefiaer . 3 u9 4, W wewfa @ ug g Aafverd 9, 9 9y @
el # ¥ e 4eW @ Y 3y i d86 § 41T R ud A gwe
AU gReSIvT Faa fear, Rt fodfy @ ug @ awefl o1 939 s @ —
T F gareffror & wfea sgar @ Gyl afva gie — afrea gaam
@ SuRyfy Wl srfarfeat &1 gfta ol 8 @iy 99 o @ @dma a9
? — UHU O IRAAP U 6HT T 9y 98 A @ R erer 2 fe
vl . 3 7 4, Wfafy 3 9Rum & gafia 5@ A Refr ¥ o - wewr
&1 919 a1, wrfofas afafy st @ AR 9 gome gisar sRa
P @ Ty PR fear T — aifaer F9R1 @em fa gaknfy,
stfewar Rvafiaem, £9N) (DB)...2721

Water (Prevention and Control of Pollution) Act, (6 of 1974),
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Sections 43, 44 & 49 and Criminal Procedure Code, 1973 (2 of 1974),

Section 482 — Inherent powers — Quashing the complaint — Liability of
the officers of the Company — Petitioner is the Managing Director of the
Company — He is not responsible for the day to day control of the affairs
of the factory of the Company from where the industrial effluent is alleged
to have been discharged — Section 47 (1) of the Act mentions that a person
shall not be liable to be proceeded against if he is able to establish that
the offence was committed without his knowledge or that the same was
committed despite the said person exercising due diligence to prevent the
offence — Petition allowed. [Manu Anand, Managing Director Vs. M.P.
Pollution Control Boar] ' .«..3180

T (T [YaReT qor [Yaa) JiEfa, (1974 #T 6), HNTY 43,
44 T 49 T qvs FFFAT 9ieal, 1973 (1974 &7 2), €T 482 — Jalifeq
wfaalr — ufare @1 afrafsa e G — @70 @ Jfesmal a1
e — A ST BT U GATAS © — 98 SN D FREF, WE |
atenfre afit-ome 1 frrer frar s aftela 2, & e @ &
gfafer Primer 2 Swrerl ol @ — aftrfam A ar 47(1) % e
T 2 fr 3ig afd sus Rreg odad) o o g <™ =) &
afy 9% 538 fug o= yar £ fF e 9 9Mar) 3 3 s1ka fear
T o7 AT 99 AR BRI AURME S WP g Whd, aiRal (aE= @
IAGE ATE BIRG (Har @1 o1 — afasr w9R| (7, arg, AAfET
STRTeR fa. Wl uieges Fgida qis) ...3180

Whistle Blowers Protection Act, 2011 (17 of 2014), Section 11
— Petition for declaring as Whistle Blower and for protection under
the Act — Petitioner is District Labour Officer — Petitioner submitted
complaint regarding financial irregularities in the matter of
disbursement of scholarship by staff of his own department under the
Scheme “Shiksha Protsahan Rashi Yojna & Medhavi Chhatra
Chhatraon Ko Nagad Puraskar Yojna” — FIR was registered — Enquiry
under the Scheme was conducted by the Collector — Petitioner himself
was found involved in the said fraud relating to disbursement of
scholarship under the Scheme — FIR against petitioner was registered
— Petitioner was declared absconding — Reward of Rs. 5000/- was
notified as per proclamation— Present petition filed after the
proclamation — Anticipatory Bail Application — Dismissed — Held —In
the said sequel of facts & in the context to the object & spirit-of the
Act of 2011, Petitioner cannot be treated to be Whistle Blower giving
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Pprotection & safeguards w/S 11 of the Act — Petitioner not acted in
good faith — Petition is devoid of merit and dismissed with cost. [Kirti
Kumar Gupta Vs. State of M.P.] ...3066

SR & YT JATAIAT, 2011 (2014 BT 17), SIIT 11 — STTHIT
Wﬁamaﬁwma‘aﬂ‘awwmymmms‘gm
— vt forar s et @ - el A frer vicaes R Gteem we
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@ frem vem A wRdad o fer war - arh @ e gifvg fear

TIT — %[0 5,000/~ P REHR GV & ar[ar AR frar war —

aﬁmmﬁmwﬁwa%mqﬁaaﬁﬂs‘—mwmﬁqaﬁﬂ
- wiRw — afufiefRa — sudaw geat @ sg@ma ¥ awr sfrfrm, 2011
aﬁwmmqﬁﬁﬁwa%#aﬁ#,m%ﬁaﬁmﬂmaiqﬁwmm.
v afafrem Y ar1 11 B ot o weEer U9 gRer war 96 9% o
ﬂﬁﬁ—miﬁ#mmaqrq\a‘asmﬂﬁﬁrm—mﬁmgvmw?%ﬂﬁﬁ
¥ ud wfed @fer| @R gar Tar f1. A9y, 7<) ...3066

Whistle Blowers Protection Act, 2011 (17 of 2014), Section 11
-— Safeguards against victimization — Scope & Ambit. [Kirti Kumar
Gupta Vs, State of MLP.] ...3066

STTIES S Weeror s, 2011 (2014 BT 17), GRT 11 — IfreT
@ freg YR — @rwar gd alkfr) (@R FAR Twr fa 1y, =)
...3066

Words & phrases — Definition — “Voluntary surrender”,
“Peaceful dispossession”, “Forceful dispossession”, Prejudice”.
[Gayatri Devi (Smt.) Vs. State of M.P.] ...3310

95T Tq FIATeT — GRETIT — “Weedr awdu” iRyl deesr,
“gAqd®d dHe, “ufrwd ywE | (aresh S (=haf) fa. 7.0 <rom)
...3310

Words & Phrases — “Mala fide” — The allegations regarding mala

“fide cannot be vaguely made — It must be specific and clear and the person
against whom it is alleged must be made party. [Rajendra K. Gupta Vs.
Shri Shivrajsingh Chouhan, Chief Minister of M.P.] (DB)...3276

bl
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. ¥eE UT TG — HGHIAYd D — mmaﬂrﬂaf%rﬁiﬁmm
w7 ¥ & 5 W waa — uE fafifie gd wxe BN Ay aur 9% @i
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Tar fA. #f fraow Riw atem, Aw fifrer o wd)  (DB)...3276

Works Contract — Printing of Bhu-Adhikar & Rin Pustikas —
Printing order placed on 16.01.2008 with the respondents — Supply of 37,
07, 726 copies of Pustikas — Half to be supplied till 08.02.2008 — Rest to
be supplied before 25.02.2008 — On 25.02.2008 modified booklet approved
and printer asked to ensure supply — Letter dated 28.03.2008 fixing the
time limit for supply of Booklets till 31.03.2008 — After 31.03.2008 no
booklets will be accepted — Respondent challenging letter dated 28.03.2008
by way of Writ Petition — Petition allowed by High Court—State directed
to accept the Rin Pustikas and to make the payment — State preferred
‘Writ Appeal — Dismissal thereof — Held — As the order was placed on
16.01.2008 and booklets were to be supplied till 25.02.2008, and as time
was essence of the contract and by letter dated 28.03.2008 it was made
clear that the supply was to be made till 31.03.2008 and there after no
supply will be accepted, so it means that after 31.03.2008 the work order
is to be treated as cancelled — Communication dated 22.05.2008 has been
recalled by letter dated 30.01.2009, so there was no rhyme or reason for
_ the Printer to print the Booklets after 31. 03.2008 — Division Bench erred
in directing that the Booklets printed till 22.05.2008 be accepted as after
31.03.2008 no work order was in existence — Direction —Payment be made
to the Printer, if not made, for the supply made till 31.03. 2008 —Impugned
order set aside —Appeal allowed. [State of ML.P. Vs. M/s. Ruchi Printers]

(8C)...3213
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(SC)...3213

Works Contract — Tender — Outsourcing the Work of House
keeping and Security. Services for Hospital and Dispensaries —
Technical & Financial bid - Petitioner & Respondent No. 4 qualified
the round of Technical bid thereafter, on evaluation of financial bid,
petitioner did not qualify — Bids of Respondent No. 4 were accepted —
Hence, this petition — Ground — Lowest Bidder — Some of the terms &
conditions of the tender are arbitrary — Held ~The rate quoted by the
petitioner was vague/non-realistic and the remuneration quoted for
labourers was not as per the terms & conditions of the tender and
even otherwise, the scope of Judicial review in contractual maiters is
limited and there is no illegality in decision making process nor the
decision is based on malafide grounds — Petition dismissed with cost of
Rs. 2000/-. [Indoriya Security Force Vs. State of M.P.] <. %26
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(VOL-4)
JOURNAL. SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

[Notification published in the Gazette of India (Extraordinary) Part I,
Section 3, Sub-section (ii) dated 21.10.2016, Page no. 2] .

MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the 215! October, 2016

S.0. 3263(E). — In exercise of the powers conferred by section
169 read with section 60 of the Representation of the People Act, 1951 (43
of 1951), the Central Government after consulting the Election Commission
hereby makes the following rules further to amend the Conduct of Elections
Rules, 1961, namely:—

1. (1) These rules may be called the Conduct of Elections (Amendment)
Rules, 2016.

(2) They shall come into force on the date of their publication in the
Official Gazette.

2. In the Conduct of Elections Rules, 1961, inrule 23,—

(a) in sub-rule (1), after the proviso, the following proviso shall be
inserted, namely:—

“Provided further that the postal ballot paper may be transmitted by the
. Returning Officer by such electronic means as may be specified by the Election
Commission for the persons specified in sub-clause (ii) of clause () of rule 18;

(b) after sub-rule (1), the following sub-rule shall be inserted, namely:—
- 14) Where a postal ballot paper is transmitted electronically, the
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provisions of this rule and rules 22, 24 and 27 shall, mutatis mutandis, apply.”.

[F. No. H-11019/1/2015-Leg.II]
Dr. G NARAYANA RAJU, Secy.

Footnote :  The principal rules were published in the Gazette of India,
Extraordinary, vide number S.0.859, dated the 15th April,
1961 and last amended vide number S.0. 2969(E), dated the
16th September, 2016.

[Notification published in the Gazette of India (Extraordinary) Part III,
Section 4, dated 29.11.2016 ]

MINISTRY OF LAW AND JUSTICE
(Department of Justice)

(NATIONAL LEGAL SERVICES AUTHORITY)

NOTIFICATION
New Delhi, the 28th November, 2016

F. No. 6(1)/95-NALSA .— In exercise of the powers conferred by
Section 3A of the Legal Services Authorities Act, 1987 (39 of 1987) read
with Rule 10 of the National Legal Services Authority Rules, 1995, the Central
Authority hereby nominates Mr. Justice Dipak Misra, Judge, Supreme Court
of India, as Chairman of the Supreme Court Legal Services Committee with
effect from 27th November, 2016 and makes the following amendments in its
Notification No. 8.0. 115(E) dated 09.02.2000, namely:-

In the said Notification, for the serial number (1) and the entries relating
thereto, the following shall be substituted namely:-

1. “MR. JUSTICE DIPAK MISRA — CHAIRMAN™
Judge, Supreme Court of India.

ALOK AGARWAL, Member Secy.
[ADVT.-III/4/ Exty. /318 (123)]

Foot Note: The principal notification constitutin g the Supreme Court Legal
Services Committee was published vide S.0O. 115(E) dated 09.02.2000 and
was subsequently amended vide Notifications dated 25.02:2000, 20.08.2000,
22.11.2001,29.05.2002, 01.01.2003, 10.04.2003, 25.09.2003, 08.03.2004,
08.06.2004, 18.07.2005, 11.11.2005, 11.07.2006, 15.02.2007, 21.10.2008,
13.05.2009, 11.08.2009, 18.01.2010, 18.10.2011, 27.06.2012,29.05.2014,
09.10.2014 and 17.12.2015.
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Short Note
*(35)
Before Mr. Justice Su]ay Paul
M.Cr.C.No. 43 16/201 5 (Gwalior) decided on 27 August, 2015

AWADESH SINGH Apphcant
Vs.
RAHUL GANDHI & ors. " ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Sections 203, 204,
362, 401(2) & 482 — Dismissal of complaint w/S 203 Cr.P.C. without
noticing the other side — Held — Scheme of Chapter XVI of Cr.P.C.
shows that accused person does not come into picture at all till process
is issued — Non-applicants are not required to be heard — Court below
had inherent jurisdiction to act in accordance with law —No prejudice
is caused by this order to the applicant — No interference is warranted
— Application dismissed. '

gvs Flvar aiear, 1973 (1974 &7 2), STV 203, 204, 362, 401(2)
a4az—muﬁ7mﬂ1%maﬁamzos$aaﬁamq&ﬁqﬁam
R TRare @ enfeh — afifEife - svs sfvar wfear & sema Xvi
1 atoT g vefiT e @ fo ufear W B 9@ afvga i o
Sed@ yHewr ¥ frewd T8 @@l — JMREH B YA WA IdRE Tl
2 - Frod = @ U R @ aER srfad e @ siafifea
afrerfar off — mwwmwﬁaﬁs‘qﬁmaummﬁaﬂiﬂgm
g = TwWey B IEwEHal TE — AAGT IR |

Cases referred:

'(2008) 2 SCC 705, AIR 1963 SC 1430 1998 (2) MPLJ 321

Anil Mishra, for the applicant.

K.C. Mittal and Vinod Kumar Sharma, for the non-applicant No. 1.
V.K. Bharadwaj with Anvesh Jain, for the non-applicant No. 2.
Vivek Khedkar, for the non-applicants No. 3 & 4.
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P ' Short Note
*(36)
Before Mr. Justice Sujoy Paul
M.C.C. No. 364/2012 (Gwalior) decided on 23 June, 2015

BALVIR SINGH GURJAR @ RINK .«.Applicant
Vs. :
SMT. NITU ...Non-applicant

(Alongwith M.C.C. No. 253/2013)

Hindu Marriage Act (25 of 1955), Sections 21-A, 13, 10 & 9 -
Practice and procedure — Joint and consolidated trial — Petition w/S 13
and 9 of Hindu Marriage Act are inseparable — Can not be decided
separately because either of the petition can be allowed and not the
both —Section 21-A'of Hindu Marriage Act covers the cases filed under
Section 9 of the Act — Thus, subsequent petition must be transferred.

. I27g fagrE aftrfaae (1955 @7 25), RTE 21—C, 13, 10 T 9 — Yy
Fiv afar — wyaa va wifsa fGarer — e, fae aftfam o arr 13
W 9 & Faa wfaer sfmsT ¥ — gus @ RAfifREg 98 9 o |sd
FRfE < A } B N @ FfueT qo A 91 wwdh B W B A -
feg, fare affram @ ar 21—, afifrm & awr o @ swfa gwa
Tl B I oYt @ — @ gvarEd! ifawr ot aaRa fear
WHET ARy |

Cases referred:

AIR 2008 RAJASTHAN 111,2010 (2) MPLJ 633,2010 (4) MPLJ
391, AIR 1981 SC 1143, AIR 1980 BOM 337, AIR 1977 PUNJ & HAR
373, (2010) 1 BOM CR 226.

S.S. Chauhan, for the applicant in M.C.C. No. 364/2012 & for the
non-applicant in M.C.C. No. 253/2013.

R.V.S. Ghuraiya, for the applicant in M.C.C. No. 253/2013.

Dharmendra Dwivedi, for the non-applicant in M.C.C. No. 364/2012.

L]
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_ .Short Note
- *E7)
Before Mr. Justice Sujoy Paul
Arb C. No. 11/2014 (Gwalior) decided on 5 May, 2015

GAURAV CHATURVEDI & ors. . _ Apphcants
Vs.
MR. GIRDHAR GOPALBAJORIA & anr. ...Non-applicants

Arbitration and Conciliation Act (26 of 1996), Sections 11, 14,
15 & 32 — Appointment of substitute arbitrator — Application filed for -
Whether maintainable — Appointed arbitrator terminated the
proceeding observing that parties are not co-operating — Section 15(2)
provides that where the mandate of arbitrator is terminated, a substitute
arbitrator shall be appointed — Terminatioi amounts to “withdrawal”
and not “refusal” — Accordingly substltute arbitrator is appointed —
Application allowed.

W&#? gaaan%lﬁwv(mgs @7 26), ST 11, 14, 15 T 32
— wRrenfie gever #1 FgfT — B fay wEgd smdeT — a1 wref @
— frgwa Teavy 7 aw Wi ¥ gy 5 umeR! g™ wwalw aE fear
ST %8l & wrfard S e 4 — oRT 15(2) 9% Suad ey @ 5 ael
HeAwel T AR WATE 1 T 2, ¢ ufoenfie #eawer &) i
STEfl — WATGS YR @) sife § arar € @ UgeRT @ TE -
IR afeenfre TeaRer @ FgfE 31 Wi @ - SET F9R|

Cases referred:

(2015) 2 SCC 52,2015 (1) MPLJ 70, (2012) 7 SCC 71, 2009 (10)
SCC 293, 2014.(9) SCC 288, (2007).5 SCC 304, (2007) 7 SCC 684.

- Jitendra Sharma, for the applicant.
S.K. Shrivastava, for the non-applicant.
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Short Note (DB)
*(33)
Before Mr. Justice P.K. Jaiswal & Mr. Justice Alok Verma
W.P. No. 420/2016 (Indore) decided on 14 March, 2016

GAYATRI PROJECT LIMITED &

B.C. BIYANIPROJECT PRIVATE LIMITED ...Petitloners

Vs. .

NARMADA VALLEY DEVELOPMENT -

DEPARTMENT & ors. ...Respondents
A. Constitution — Article 226 — Contractual matters —

Proper Proceedings — Writ Petition is not proper proceeding for
adjudication of the disputes related to a contractual obligation ~
Ascertainment of facts based on contents of affidavit is impermissible
in dealing with the contractual disputes — Such issues are needed to be
decided after considering the evidence in arbitration proceedings, but
not before the writ court. '

z Y17 — JIg=8T 226 ~ WlAeror®s 919 — 9w wETIRYT
— ¥fiarre qrerar € WeRm faarel @ wmfefas e @ fan Re
aifrdr Sfa arfad 9 @ - wReee frd o ferr w9 W
ALATA BT F=ETgAT W e weAl w1 aRifreey sy € - 0
faarersl B weren FEf@idal ¥ wer w fER 3 uwmw AR
B B ATIEIHAT B, weg Re Ay @ wwa T |

B. Constitution — Article 226 — Contractual Matters —
Dispute of question of fact — Bar of maintainability — No doubt, there
is no absolute bar to the maintainability of the Writ Petition, even in
contractual matter or where there are disputed questions of fact or
evenr when monetary claim is based — At the same time discretion lies
with the court, which under certain circumstances it can refuse to
exercise. .

A WIITT — SeBT 226 — TRSTHD AIE — T2 B FIT BT
fare — aivvirmEr &1 a5fT — fixide. Re afer o) devira w s
IAfas aofq W 2, 7T aw @ G Ame ¥ A WE aew @
faarfeT ueT &F @1 gt ab % w9 anfdfs <y amenRe € — st @ w9ry
fawifteR =maea & ow shar 2, ot shwg kiRt &, 5@ 9ot



-NO'TES OF CASES SECTION
aﬂ:‘f ¥ TR HY 9ol 2 |

C. Constitution — Article 226 — Writ Petition for quashing
show cause notice regarding “Condition of contract” and “Special
Condition” — Maintainability — Madhyastham Adhikaran Adhiniyam,
M.P. (29 of 1983) —The Arbitration Tribunal can decide both questions
of fact as well as questions of law — When the contract itself provides
for a mode of settlement of disputes arising from the contract, for
referring the matter to the M.P. Arbitration Tribunal under the M.P.
Madhyastham Adhikaran Adhiniyam 1983 — There is no reason why
the parties should not follow and adopt that remedy and invoke the
extraordinary jurisdiction of the High Court under Article 226 — Writ
Petition has no merit and accordingly dismissed.

7 TIETT — FPT 226 — “GfATT & wd - vT ARy wd”
¥ waltrg areor garal Ticw w1 siffrafsa wvd §q Re wfasr —
giavfigar — wreqwery SIferever S, 1A (1983 &7 29) — HIEARAH
Fftreer 92 B vE @ W & At @ wew <At @ AfRaa s e
2 — wa dfaer wd & wiier € v fEet o1 faer o33 9t @fa
% foay @ @t Uy ArenwRr sfaYer siftrfas 1983 @ adda
Hreaeyy AR ffde v g Sudfera ot @ — +1d swer =
2 f5 ¥l UbER 9o AT T ITAT UF UTaT T TR d1 ALDT 226
$ Aaia Sou ATAY B JATERT ARMGTRET &1 g 9 — Re arfaer
¥ g iy 78 2 @ agTER- 9k |

The order of the Court was delivered by : P.K. Jatswar, J.

Cases referred:

2005 (4) MPLJ 325, W.P. No. 10875/2613 decided on 22.01.2015,
2007(4) MPLJ 610, (2002) 1 SCC 216, (2003) 7 SCC 410.

Vivek Dalal, for the petitioners.
Vivek Patwa, for the respondents No. 1 to 5.
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Short Note (DB)
*(39)
Before Mr. Justice S.K. Seth & Mr. Justice M.C. Garg
€r.A. No. 791/2002 (Indore) decided on 10 July, 2012

GOPALSINGH . . ©...Appeliant
Vs. o i o
STATE OF M.P. ...Respondent

Prevention of Corruption Act (49 of 1 988), Section 11 and Penal
Code (45 of 1860), Section 201 — Appellant — Deposition writer cum
stenographer in District Court— Allegations —Demandirig and accepting
bribe of Rs. 6000/- from accused persons for payment to a Judge in a
sessions trial for obtaining judgment of acquittal — Accused persons
borrowed money from PW- 3 and paid it to the appellant before
pronouncement of the judgment — Accused persons convicted of the
offence u/S 201 of IPC — Complaint —Appellant summoned in chamber
of the Judge — Appellant confessed of accepting Rs. 6000/- in presence
of other Judges, Advocates etc. — Prosecution — Extra-Judicial
confession — Other than Judges, none of the Advocates or other court
staff or one of the accused person-supported the prosecution case —
Held — Evidence of the Advocates, most of them pretty senior cannot
be put aside or ignored and the evidence of the Judicial Officers
touching extra Judicial confession made by the appellant do not find
support from any of the prosecution witnesses i.e. Advocates, court
staff or the bribe giver etc. hence the appellant is given benefit of doubt
— Conviction & sentence set aside —Appeal allowed.

FETIIR 4100 AT, (1988 &7 49), aneT 11 v7 w2 qfear
(1860 H1 45). areT 201 — FHarelf — faar =mATEw ¥ Modas e
mﬁw&uﬁw—mm—ﬁmﬁﬁm#aﬁgﬁﬁmﬁwhumm
8, <R B ¥ B v alrgeTr @ . 6000/— Read F AT
BT TAT R Fem — Afrganr 3 qan 3 9 19 sur fre o
Frofy 3t sqatson @ wee anferefl & fiw — wnew. @1 e 201 @
Fafa soverer 2q afrgaanor siefig — wRare — anfrareff o <mrarEer
$ﬁmﬁ'mﬁmw~ﬂm&ﬁ#mmm. ARt
mﬁWﬁeIﬁﬁsnoo/-—mﬁ#aﬂﬁmﬁr?ﬁ—m—
AR WGy — Tt @ afiRew fedt o afreqar a1 <A
P I PN Wk @ afregEa ¥ @ Reeh ¥ o st gowor 57

-y
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guefs & foar — sifrfEfRa — aﬁa&nﬁﬁmmﬁm
Waﬁm%aﬁmmmﬁ@%ﬁﬁmﬁnmammﬁﬁm
mﬁﬁmw&wmmaﬁmﬁmwmﬁ@mﬂﬁﬁmﬁrﬁwaﬁm
2 3t firft ) afrtee wE) s aftEwet, rme wdar W
mﬁmmﬁﬁmﬁ#ﬁﬁmmmﬁgﬁaﬁﬂésmm
fear wmrar & — ﬁﬂﬁ&'ﬁm@sﬁwm e W

The judgment of the Court was del1vercd by: S.K. SETH, J .

Short Note (DB)
*40)
Before Mr. Justice S.K. Seth & Mr. Justice M.C. Garg
Cr.A. No. 169/2002 (Indore) dec1ded onl5 December 2011

GULABSINGH . o " ...Appellant
Vs. o . C ‘
STATE OFM.P. ...Respondent

A. Prevention of Corruptton Act (49 of 1988), Sections 7,
13()(d) & 13(2) — Appellant — Assistant Sub-Inspector of Police —
Illegal gratification — Sanction — Objection — Authority has not
considered the material before granting the sanction — Question of
validity of sanction has not been pursued at the time of pendency of
the trial— Held — Courts will not sit in appeal to judge the adequacy of
material granting sanction — The object of the Act is not to provide to a
public servant a safeguard for his incriminating act by raising the
technical plea of invalidity of sanction — Provisions of the Act of 1988
are a safeguard for the innocent and is not a shield for the guilty —
Objection turned down.

Z '-gnaﬁrrf ‘Frarevr siferfran (1988 az'r49) gy 7, 13(1)(S1)
7 13(2) — Fiarll — werg® sy—ras gl — ads FRAITT — T
— grEy — et A A5 v B @ qd W R R e fear
- frarT @ dfaw R @ SR Ao Y Aftmrerar @ 9w e faEre.
aﬁmw—aﬁqﬁafﬁﬂ—ammﬁ@umaﬂ#mmaﬁ
gaimr 9 w3t 2q afl| A @Rt — R o1 9gav, q9@ B
FFRrT=aT 3 aea ARETE F SoTER AIENTE B SUS AWRERITS
e ¥ W UEH B Ad ¥ — 1988 @ Ifafra B Suew facrsT
P wygor 2g ¥ @i 7 f I g er@ — anElv ser feAr )
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B. Prevention of Corruption Act (49 of 1988), Sections 7
13(1)(d) & 13(2) — Appellant — Assistant Sub-Inspector of Police —Illegal
gratification — Facts — Accident case — F.LL.R. — Compromise between
parties — Appellant demanding Rs. 500/- as illegal gratification for
closing the matter — Complaint to Lokayukt — Illegal demand was
recorded in a tape recorder— Case was registered — Trap laid — Appellant
caught red handed with tainted currency notes — Currency notes and
jacket of the appellant seized — F.S.L. report positive — Trial Court —
Conviction & Sentence — Appeal against — Held — It is nobody’s case
that the currency notes were handed over by the complainant to the
appellant for any other purpose than by way of illegal gratification, so
it is a nccessary conclusion that the currency notes were given as a
motive or reward for showing favour and this fact is duly supported by
testimony of 18 prosecution witnesses — Conviction & sentence
awarded by the Trial Court upheld - Appeal dismissed.

G GTEIY [T IR (1988 BT 49), Grery’ 7, 13(1)(S) 7
13(2) — sfienell — weraw wv-Frims gl — ads gRalyor — ey —
ETT AT — vept YA uREeET — vEery @ gen wasitar — anfrareff
mmﬁaﬁmmﬁéqaﬁamwﬁmﬁ'soo/—E.aﬁaﬁr
B ¢ — Aerged B 9Rars — adu WU 0 Redy § aPfafeg @ T
—wﬁ%w—mﬁww—mﬁm&ﬁgﬁaﬁ%ﬁﬂﬁ@
|1 ¥ et UwST M - W et w adieneff 3% e ®) weq fear
T — BTN Ruid weRew - fEare wmren - <ieiif e
TSR - & feg wfid - affefRa — a8 fed o1 e o @ Fp
IRl gR1 srfteneff &1 el Aie oy uRalwer 3 srarar fedy s
yASH B WY MY o, gulfay aw amavew fred 2 fF el Ster @t
mﬁu&#?@mﬂﬁa&ﬁéwmmzﬁwﬁ'ﬁﬁwa?q-q‘waszr
18 SPMEATSE WafT 7 RWIET g s BT ¥ wnRiT @ — frare
AT 5T TR qiwiifE 19 sveew o gyfte @Y ¥ — anfie wnfer)

The judgment of the Court was delivered by: S.K. Serm, J.
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Short Note (DB)
“%(41) ' , )
Before Mr. Justice S.K. Seth & Mr. Justice M.C. Garg
Cr.A. No. 612/2005 (Indore) decided on 15 December, 2011

" IMRAN HUSSAIN ...Appellant
Vs,
STATE OF M.P. . ...Respondent

. Penal Code (45 of 1860), Section 302 — Murder — Facts -
Appellant attacked his cousin with a knife in the market —Injured was
immediately taken to hospital - Declared dead — P.M. Report reveals
homicidal death - During T.I. Parade, appellant identified by PW-1—
Seizure and recovery of knife —Motive - Long pending property dispute
—F.LR. lodged within 15 to 20 minutes of the incident — Trial Court—
Conviction — Sentence — Appeal against — Held — There are
overwhelming evidence against the appeliant consisting of eye
witnesses consistently speaking about the attack made by the appellant,
oral dying declaration, seizure & recovery of knife proved by Panch
Witness, motive for the crime proved, FIR was also lodged without -
delay — Conviction & sentence awarded by the trial Court upheld —
Appeal dismissed. :

Zve §Iiar (1860 @T 45), SINT 302 — &4l — ey — adrareff 3
a Red @ o W aoR ¥ =, ¥ eI R - awd BT
Prftrearera @ wraT AT — qq W — ad Wy Ruid A W
7o ghe oudl @ — freq WS @ <N, A1 g adfrareff @
qEa B T — 91, B o wd ameht — 3g@ - ddwe @ | |
wfa faare — Te @ 15 ¥ 20 Bre @ ey o gaem shde o
_ fameer <marad — Siefufy — <verRy — @ feg anflw — afifEiRa
_ anfraeff @ fiwg wafa e & R afiarell g=r fry ¢ wE B
R ¥ CETT w9 | U B @ ageedt mefrer wie € #ifes
qqmwmm,ﬁaﬁmﬁﬁﬁawﬁﬁammwumﬁmmm
1 2g® N Wi, i R @ gom g sRRdE & B W - R
T BT € 1Y <uRifE u§ wverw fige. — adie |k |

The judgment of the Court was delivered by: S.K. SETm, J.
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Short Note
. *2)
- Before Mr. Justice Sheel Nagu .
W.P. No. 3382/2014 (S) (Gwalior) decided on 17 April, 2015

RAJ KUMAR RONIYA ...Petitioner
Vs,
UNION OF INDIA & ors. ...Respondents

Service Law ~ Persons with Disabilities (Equal Opportunities,
* Protection of Rights and Full Participation) Act, 1995 (1 of 1996),
Section 2(t) - Transfer — Petitioner suffering from mental ailment — It
was incumbent upon employer/respondents to have first ascertained
as to whether the petitioner suffers from disability as defined in the
Act 0f 1995 or not before transferring the petitioner to the post carrying
lower rank — Held — Employer/respondents failed to apply it’s mind
while issuing the transfer order especially before ascertaining whether
the petitioner suffers from disability as defined in Section 2(t) of 1995
Act or not — If the petitioner is suffering from the said disability, then
the protections under Chapter VI are available to the petitioner.

991 Rfr — froma afFd (aorT s Hferwre weaowr gl yof
ANRTY) AT, 1995 (1996 BT 1), 10T 2(2Y) — werTTVr — A -
mm'#hmﬁmﬂ?—mﬂ?aﬁﬁwmﬁvha%wwmﬁﬁa
ﬁ#ﬁﬂaﬁmmr/umsﬂnvr%ﬁwmqgaﬁﬁ&aaﬁwam
aﬁﬂiﬂﬁﬁ?ﬁﬂﬁim%a}ﬂfﬁﬁw#uﬁmﬁaﬁ:mﬁmﬁ;a
& wm wf - sfifeiRe — Praters / gegsffror IR e Wil
mmmmm#mmg@muﬁaﬁﬁﬁaﬁmﬁ
l{dﬁiammwssa%srﬁiﬁ?mwﬁﬂmz(ﬂ)#'qﬁmaﬁnwmﬁ
ﬂ%a%mqﬁ—uﬁwmﬁ:mﬁtﬂﬁﬁtﬁ.aﬁmﬁ?ﬁ
AW VI ® Fala Gear guasy ¥ A

Jitendra Sharma, for the petitioner.
+ . Vivek Khedkar, Assistant Solicitor Gerneral for the respondents.
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Short Note (DB)
| .- *(43) -
Before Mr. Justice S.K. Seth & Mr. Justice M.C. Garg
Cr.A. No. 393/1997 (Indore) decided on 15 December, 2011

SHABBIR ; ...Appellant
Vs. . ‘ N . ‘
STATE OF M.P. o ' ...Respondent

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8/21 — Facts — Secret information — Appellant having smack
in his possession and waiting.on railway platform to board Dehradoon
Express — Information was reduced into writing and ‘Panchnama’ was
pirepared — Superior officer was informed before proceeding —A.S.L
alongwith three constables and two ‘Hammals’ proceeded to the spot -
As per Section 50 of the Narcotic Drugs and Psychotropic Substances
Act search was carried out— 100 gm. of contraband smack was seized
—¥.LR. was registered - F.S‘.L.‘répo.r;t positive — Charge sheet filed —
Tl"ia‘llw-- Conviction and sentence - Appeal against — Held — The
prosecution has examined two police witnesses but no independent
witness has been examined - Two panch witnesses PW-1 and PW-2
turned hostile and rest of the witnesses are formal witness, so there is
no other material to support the two prosecution witnesses —Except
for ‘Hammals’ i.e. PW-1 and PW-2, no one else was available to'the
prosecution as independent witness — Prosecution case does not inspire
confidence — Judgment of _co_nvictioh and sentence set aside -~ Appeal
allowed. : -

. @S aSRy aiv FERArdt varef AFRT (1985 @7 61), STV
8/21 — geg — a7 T — Aferedf o Tt ¥ e faw gy, Jewg
rradE F o7 2 Yo wewrd 9 vhen F IET A1 — I B AT
FGTT FUR BT T — U B3 ¥ uEd o st st gfaa
ﬁmw—mw—ﬁﬁwﬁ?ﬁﬂﬁmﬁqﬁﬂ'mﬁ% |t
HeTRee B U frar — @ atufer st s ward) el afrfm
1 9T 50 @ 9Ed doEh o 19 .— 100 UTH fafiirg e = B g -
gert gA ufided oo @ Y — uh.UaEge. Rmid WBRITTH YT T§ —
AP o wegd — frare — dufify W TRy - @ e gl -
aftvPraifRa — aftmio 3 ] qfee wirl a1 wdeor frar oy fad
waw wiell &1 gheer 9 foar Tar @ — i um wEll aan-1 WS
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- W1—2 EGTEl 8 Ty qen vy el st weh € s 2y aftrateer
T @1 wwelT B G A B WA T @ — wEmer ot e S
—1 0 a9 8 ¢ Ram o1 o= g weh @ w0 F afate ot
Wﬂﬁm—mﬁlﬁmumﬁvﬂmﬂﬁaﬂmé—ﬁm
UF eRd &1 fofa s ~ snfiar wep ) . :

The judgment of the Court was delivered by: S.K. SETm, J.
Short Note
*(44)
Before Mr. Justice Alok Verma
" 7 C.R.No. 07/2016 (Indore) decided on 29 July, 2016

SHANTILAL (DR.) . ...Applicant
MODIRAM . S - ‘ ...Non-applicant

~A.  Civil Procedure’ Code (5 of 1908), Section 115 —
Maintainability — Revision against order condoning delay in filing
appeal drising from dismissal of eviction suit — Held — The order is
such that if reversed then appeal would be dismissed as time barred,
therefore order is revisable — Revision maintainable.

& f@ﬁamwﬁm(maaaﬂs},mﬂs—m‘vw_—
dTTell # a7 1 @R } 9w T vT v ¥ ge A 2 A
& MRW % frog gThEer — aftfEiRa — amdw ¢t @ 5 afy wae
fear wimar 2. @t arfie wmg afifa =19 @ @Rer w0, o IR gTHET
a2 — gederer giwofi

B. Evidence Act (1 of 1872), Section 101 — Burden of proof
— Medical Certificate can be proved either by medieal practitioner or
by person who suffered from disease and consulted doctor and if
certificates were alleged to be forged one, then the burden lies on the
person who alleges forgery.

& TR ST (1872 BT 1), aver 101 — wga #r are —
ﬁmuw—ﬁﬁmmﬁhﬁmmﬂmmmwmﬁﬁmm
ﬂviﬁuﬁmmmﬁm@mﬁmmﬁaﬁmmméw
e At & weehod s &1 afreeT fear T 91 9 @i 3w
'mmwzaﬁﬂwsimmﬁaz\mawmmﬁmﬁl
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. Case referred:

AIR 2008 SC 2607.

R.M. Deshpande, for the applicant;
- M.N. Tiwari, for the non-applicant.

Short Note
*45)
Before Mr. Justice Prakash Shrivastava
W.P. No. 9005/2010 (Indore) decided on 7 April, 2015

SHERU KHAN _ ... Petitioner

Vs. '

STATE OF M.P. & ors. ...Respondents
A. Service Law — Deleting the name from select list to the

post of constable — Denying the appointment — Petitioner had
suppressed the information relating to two criminal cases in which he
was prosecuted — Therefore, respondents have committed no error in
finding the petitioner unsuitable for the post of constable and striking
out his name from select list.

& @ar Bftr — aRas @ g @ fag =ws Y@ ¥ W g
s — R @t srdfaR f5 W — A 3 3 sTRifte gl @
daftra e & furr o faey s sfmifaa e T =m —
gufay, geffre 3 ard o aREe 95 @ fag sgwged TR 99 9
g /@ Swer W dred ¥ oig qAfe wiRa @ B 9

B. Police Regulations, M.P. — Regulation 53 (c) —
Requirement—Candidate to have good moral character and antecedents
— Considering the nature of discipline and standard which is required

to be maintained in the police force, decision of respondents cannot be
faulted.

& gﬂwﬁﬁaﬂ? 7.9, — ffa7 53(41) — sravamar — st
@7 areeT ARy aRa W& qdge 81 — aqImas 31 usfy ol aEe it
ofe 9| ¥ ¢ T 9T A9ES 2 W R v gy, geaeffror o
ATRT I el qraT S [Pl |
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Cases referred:

AIR 1978 SC 851, 2003 (3) SCC 437, (2005) 7 SCC 177, (2008)
1 8CC 660, (2010) 14 SCC 103, (2013) 9 SCC 363.

Sunil Jain with-Aviral Vikas, for the petitioner.
Vinita Phaye, for the respondents. .



LL.R.[2016]M.P. Modern Dental College Vs. State of M.P. (SC) 3211

LL.R. [2016] M.P,, 3211
SUPREME COURT OF INDIA :
Before Mr. Justice Anil R."Dave, Mr. Justice A.K. Sikri,
Mr. Justice R.K. Agrawal, Mr. Justice Adarsh Kumar Goel &
Mrs. Justice R. Banumathi .
‘C.A.No. 4060/2009 order passed on 17 March, 2016

MODERN DENTAL COLLEGE & s -
RESEARCHCENTER & anr. “. . o o ...Ap'pellants
Vs.

STATE OF M. P & ors. ...Respondents

A. Post-Graduate Medical Educatmn Regnlattons, 2000 -
Admission - Post Graduate Course - Private Medical Colleges - 50%
of the students pursuant to examination conducted by the applicant
association and 50% of the students to be given admission as per the
recommendation of the State. ' . (Para9)

@ - ETABiY g R R, 2000 — 939 — wwa@iw
yraamg — fvoft FIYRETT TEHFEnaT — 50% BEl & AdIH 9T g
ﬂirrﬁvmuﬁma?ﬁwﬁqaso%maiaﬁwaﬁaﬂwmwuaw
forgr <@ |

B. . Past-Graduate Medical Education Regulations,"2000 -
Admission - Private Medical Colleges - Post Graduate Course -
Applicants permitted to select candidates on the basis of their inter-se
merit for the session 2016-17 batch. from the llst of successful
candidates. . ) ; -(Para1l)

2 mﬁmmgﬁmﬁimﬁﬁwv 2000 — y3er — Frft
FIYRIETT TEIETET — EHaBITR GIHT — AASTH B 9T 2016—17 B
aaﬁmﬁmmmmaﬂlﬁfﬁaﬁiﬁhﬁﬁwﬁﬂza}
mwﬁ»‘dﬁﬁaﬁaﬁﬂﬁ?ﬁﬂﬁl .

ORDER
‘Heard the learned counsel ‘ ‘
2. The followmg prayer is made in thls apphcatlon

“a) Direct that for the acade:mc session 201 6-17,the admlssmn o
for all the seats in the private colleges in Under Graduate &
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Post Graduate Courses would be given only on the basis of
the Common Entrance Test conducted by the APDMC i.e.
SSET, DMAT and Pre PGDMAT.”

3. It would be pertinent to note that a similar prayer was made in
1.A.No.74 of 2014 and the said application had been dismissed by an order

“dated 12th February, 2015. The said IA had been filed with respect to
admission of students for the academic year 2015-16 whereas the present
application is in respect of admission of students for the academic year 2016-
17.

4, It has been brought to our notice by the learned counsel appearing for
State of Madhya Pradesh that no averment has been made with regard to the
earlier application, i.e., . A.No.74/2014, which had been filed by the present
applicants and was dismissed on 12th February, 2015.

5. There is no prayer in the present application for holding an examination
for giving admission to students for the Academic Year 2016-17 in consonance
with the arrangement which had been made in the interim order dated 27th
May, 2009.

6. That apart, we also find that as per the provisions of Post-Graduate
Medical Education Regulations, 2000, as amended from time to time,
examination for admitting students for post graduate studies should have been
concluded before 15th February, 2016. 1t is an admitted fact that no
examination had been conducted by the applicants for the said purpose till
date, though the last date of examination, i.e., 15th February, 2016, lapsed
much earlier. Allowing the applicants to conduct the examination at this stage
will disturb the entire schedule of admission stipulated in the afoesaid
(sic:aforesaid) Regulations.

7. According to the aforesaid Regulations, the first round of counseling/
admission has to be concluded between 4th to 1 5th April, 2016, which is the
next step.

8. We may record that a fervent plea was made by the learned senior
counsel for the applicants to extend the date of conducting the examination till
31st March, 2016. However, we feel that it would not be possible for the
applicants to hold the examination in a fair and transparent manner in such a
short period and to start the first round of counselling/admission by 4th April,
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2016 and conc.lude the same by 15th April, 2016.

9. As per the interim arrangement made under the orders dated 27th
May; 2009, the medical colleges of State of Madhya Pradesh are permitted
to admit 50% of the students in pursuance to the examination conducted by
the applicant association whereas 50% of'the students are to be given admission
as per the recommendation of the State. We are informed that for the last few
years, the State of M.P. is sending the names of the candidates from the merit
list prepared of those who appeared in All India Examination held for the
purpose. Same procedure be adhered to for this year as well.

10.  Insofar asthe All India Examination is concerned, it has already been
held as per the stipulated time schedule and the result of the said examination
has already been declared. Thus, a list of successful candidates, who have
passed the said examination is available at present.

11.  Inthe aforesaid circumstances, we permit the applicants, to select
candidates, on the basis of their inter-se merit, for admission to 2016-17
batch of post-graduate course from the aforestated list of successful candidates.

12. 'fhe counselling shall be done by thehState and the fees which might
be collected from the students by the State shall be paid by the State to the
concerned medical college.

13.  Inview of the above interim order, Interlocutory Application No.83
0f2015 stands.disposed of.

Order accordingly.

LL.R. |2016] M.P., 3213
SUPREME COURT OF INDIA
Before Mr. Justice V. Gopala Gowda & Mr. Justice Arun Mishra
C.A.No. 4817/2016 decided on 5 May, 2016

STATE OF M.P. & ors. ...Appellants
Vs.
M/S. RUCHI PRINTERS ...Respondent

(Alongwith C.A. No. 4818/2016 & C.A. No. 4819/2016)

Works Contract - Printing of Bhu-Adhikar & Rin Pustikas -
Printing order placed on 16.01.2008 with the respondents - Supply of



3214  State of M.P. Vs. M/s Ruchi Printers (SC) LL.R.[2016]M.P.

37, 07, 726 copies of Pustikas - Half to be supplied till 08.02.2008 -
Rest to be supplied before 25.02.2008 - On 25.02.2008 modified booklet
approved and printer asked to ensure supply - Letter dated 28.03.2008
fixing the time limit for supply of Booklets till 31.03.2008 - After
31.03.2008 no booklets will be accepted - Respondent challenging letter
dated 28.03.2008 by way of Writ Petition - Petition allowed by High
Court - State directed to accept the Rin Pustikas and to make the
payment - State preferred Writ Appeal - Dismissal thereof - Held - As
the order was placed on 16.01.2008 and booklets were to be supplied
till 25.02.2008, and as time was essence of the contract and by letter
dated 28.03.2008 it was made clear that the supply was to be made till
31.03.2008 and there after no supply will be aceepted, so it means that
after 31.03.2008 the work order is to be treated as cancelled -
Communication dated 22.05.2008 has been recalled by letter dated
30.01.2009, so there was no rhyme or reason for the Printer to print
the Booklets after 31.03.2008 - Division Bench erred in directing that
the Booklets printed till 22.05.2008 be accepted as after 31.03.2008 4s
no work order was in existence - Direction - Payment bé made to the
Printer, if not made, for the supply made till 31.03.2008 - Impugned
order set aside - Appeal allowed. (Paras 3,7 & 8)

FrY WS — e vad o gRaeral’ &1 g — faete
16.01.2008 Bt YeAfTToT F1 qaor arkwr Ry war — yRawr ¥ 37.07.726
ufoat ) smqfif — fa=ia 08.02.2008 W amel wfrat &Y aqRf 41 <
oft — iy Rl & s 25.02.2008 @ qd N wrh off — R=Te
'25.02.2008 BI Weiferd QRIS B A9 5 T G e w amqfil
Gffea e w81 T —~ v RATT 26.03.2008 g1 RAs1aT B IgRf
@& fag fa=iTa 31.03.2008 aF w77 T 99 @) ¢ — 3P 31.03.2008 B
% g wfer T8 9 weh — geeff grr Re aifust @ weag 9@
93 f§AT® 28.03.2008 B gt ) 7 — S=a =AM grT WG TR
— IS $t H=o (Rasrel Bt R v Gwas 5 9 2g Ffi
fear — wr=1 3 Re anfrar a/av 9 — st wier fsar T — sffeiRa
— sier % e sy RETE 16.01.2008 & wiga frar T o7 @i RETe
25.02.2008 4% RadEt #1 arqfd @Y S oft aitv T TE www e @1
AR (@ °<3) o7 AR f1® 28.03.2008 @ A §RT a7 W fHar 147 o1
& IRt 31.03.2008 T A I TR At wwe TR AR wWher TE
BT STE arerfe 31.03.2008 B AR BT AR ET AT AW — GHA
feii® 22.05.2008 & = fasi® 30.01.2000 g7 arfre forar wan, ora: 31.

oy

)

L
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03.2008 ¥ wre YRawEn F Ifed T @ g ew @y P STy
FIOT 8T AT — @e Ede 7 us fAdw 29 ¥ g7 &% &) f% 22.05.2008
o ffed gRasEn & ff Wer fear s gatfs fa=is 31.03.2008 @
TEard, U1 1Y o ARy Ifaw ¥ 9 or — AT - 17w B e
31.03.2008 UF B1 3 arqfel & ferg, afy = fear ar &t e fear sme
— eEfa SR st — i He |

JUDGMENT

The Judgment of the Court was delivered by :
ARUN MISHRA, J. :- Leave granted.

2. The State has preferred the appeal as against the judgment and order
passed by the High Court of M.P. in the writ appeal and the writ petitions
decided by a common order dated 4.9.2012 dismissing the writ appeal and
allowing the petitions, thereby directing the State Government to accept all
materials which was ready for delivery on 22.5.2008 and quashing order
dated 30.1.2009 cancelling the communication dated 22.5.2008. Further
direction has been issued to make payment to the printers as per the terms
and conditions of the order dated 16.1.2008 read with order dated 25.2.2008.

3. Facts in short referred to from SLP [C] No.32730/2013 — State of
M.P. & Ors. v. M/s. Ruchi Printers indicate that the State Printing & Writing
Articles Department of Madhya Pradesh through its Controller, invited
quotations vide letter dated 2.1.2008 for printing Bhu-Adhikar and Rin
Pustikas. On 16.1.2008 printing order was placed with M/s. Ruchi Printers
for supply 0of 37,07,726 copies of Bhu-Adhikar and Rin Pustika. At least half
of the booklets were to be supplied in the first lot till 8.2.2008 and the rest
were to be supplied before 25.2.2008. On 25.2.2008 the Deputy Controller
wrote aletter on behalf of the Controller while approving the modified booklet.
The printers were asked to ensure the supply after printing the allotted work.
On 28.3.2008 another letter was written that the time limit fixed was already
over so rest of the work may be completed till 31.3.2008. After 31.3.2008
no booklets shall be accepted. The decision dated 28.3.2008 was questioned
by filing writ petitions. Said writ petition filed by M/s. Ruchi Printers had been
allowed by Single Bench vide common judgment and order dated 6.11,2008.
State was directed to accept the supply of 10.75 lakhs of Rin Pustikas from
M/s. Ruchi Printers and to make payment in accordance with the terms and
conditions of the contract. In another W.P. No.10319/2008 decided by same
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order, the single Bench asked the petitioner to approach the State Government
and the Government to consider the claim in respect of the materials already
supplied and to settle the claim if not already settled. No other relief was
given.

4, Aggrieved by the order passed in the case of Ruchi Printers, State
preferred a writ appeal which was heard and decided with writ petitions by
impugned common order.

5. It was submitted on behalf of learned counsel appearing on behalf of
the State that the High Court has erred in law in allowing the writ petitions and
dismissing the writ appeal. As per the initial order, booklets were required to
be supplied by 25.2.2008. Time was essence of contract. Though time was
extended but it was made clear that after 31.3.2008 no such booklets will be
accepted, later on its format had been changed for the subsequent year as
such they were of no use to the State. The payment was required to be made
only on account of booklets which were supplied till 31.3.2008. Letter dated
22.5.2008 was cancelled by the State Government on 30.1.2009 and supply
after 31.3.2008 had not been accepted as it was of no use due to change of
format. The writ petition could not be said to be an appropriate remedy for
claiming the amount in case of non-statutory contract. The High Court has
erred in directing the State Government to accept the booklets printed till
22.5.2008.

6. Learned counsel appearing on behalf of the respondents has supported
the impugned judgment and orders passed by the High Court and has submitted
that in the writ petition filed by Ruchi Printers, order had been passed by
Single Bench on 6.11.2008 to make payment within three months as per the
communication dated 22.5.2008. Thus there was no justification to recall the
communication dated 22.5.2008 by issuance of letter dated 30.1.2009. As
the booklets had been printed the High Court had rightly directed to accept
the supply. Thus no case for interference is made out.

7. After hearing learned counsel for the parties, we are of the opinion
that the order for printing booklets was placed with printers on 16.1.2008.

" The booklets were to be supplied on time bound basis by 25.2.2008, The
respondents were well aware that the time was the essence of the contract
and there was requirement of these booklets on time bound basis. Though
communication dated 25.2.2008 approving format was issued but the
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respondents very well knew that the time was the essence of contract and the
printing of booklets was to be completed at the earliest. However as supplies
were not made as stipulated, even within one month after 25.2.2008, another
communication dated 28.3.2008 was issued by the Controller to supply Rin
Pustikas before 31.3.2008. In case any work remains incomplete; the work
order be treated as cancelled. Thus, in unequivocal terms, it was made clear
that no booklets were to be received after 31.3.2008 and whatever booklets
were ready they were to be supplied by 31.3.2008. Thus, in our opinion,
there was no rhyme or reason for printers to print any booklets after
cancellation of order w.e.f. 31.3.2008 till 22.5.2008. Printing of booklets
after 31.3.2008 was wholly unauthorized. No doubt about it that on 22.5.2008
the Under Secretary had issued a communication that certain specified number
of booklets may be accepted. However, the said communication had been
recalled on 30.1.2009. The High Court, in our opinion, was not at ali justified
in enforcing the communication dated 22.5.2008 which was palpably illegal
and there was reason for the printers to print the booklets after 31.3.2008. In
view of aforesaid fact, the communication dated 22.5.2008 had been rightly
cancelled on 30.1.2009 as these booklets were no more required by State
Government due to further change of format of booklets. Even otherwise
timely supply was necessary as per order dated 16.1.2008 though the
communication dated 25.2.2008 was silent as to the time within which the
supply was to be made. The printers were very well aware that booklets
were required urgently and time was essence of the contract and time for
supply could not have been more than what was originally stipulated. Sufficient
time had been given to them to supply the booklets and the booklets supplied
by them till 31.3.2008 had been accepted by the appellants and payment has
also been made. Thus after the order for printing booklets stood cancelled on
failure to supply within the stipulated period, the contract came to an end,
there was no reason for the printers to print the booklets. No communication
has been placed on record between 31.3.2008 and 22.5.2008 asking printers
to print and supply the booklets. No right could be said to have accrued on
the basis of palpably illegal communication dated 22.5.2008. The Division
Bench of the High Court in the circumstances of the case has erred in directing
that the booklets printed till 22.5.2008 be accepted. Booklets printed after
31.3.2008 were without any work order in existence. The communication
dated 25.2.2008 did not confer on them a right to print books after 31.3.2008.
Whatever booklets they had supplied till 31.3.2008 were accepted. Thus,
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the High Court has erred in the facts of the case to interfere in contractual
matter and by granting the relief. However, we observe that in case payment
has not been made to the printers for booklets which were supplied till
31.3.2008, it shall be made forthwith.

8. Thus, the impugned judgment and order is set aside; the appeals are
allowed. Parties to bear their own costs.

Appeal allowed.

LL.R. [2016] M.P., 3218
FULL BENCH
Before Mr. Justice A M. Khanwilkar, Chief Justice,
Mr. Justice Shantanu Kemkar & My. Justice J.K. Maheshwari
Comp. Pet. No. 10/2015 (Jabalpur) decided on 24 August, 2015

JONATHAN ALLEN ... Petitioner
Vs,
ZOOM DEVELOPERS PRIVATE LIMITED ...Respondent

A. Company Act (1 of 1956), Sections 433 (e) & 434 -Locus
to file petition under - Unpaid salz{ry/wages & emoluments - Employee
of the company has locus to file Company Petition as having been filed
by a creditor of the company - Petition is maintainable. (Para 29)

: Z, T AT (1956 BT 1), GIrY 433(5) T 434 — B
FaTa ARET WY v 2 RPN - swEw dT /A T
W—m$ﬁm$wmmua§wm$m
méﬁﬁﬁ?mﬂa?ammuﬁaaﬁm?ﬁé—wﬁw
Tiyviig )

B. Company Act (1 of 1956), Section 433 (¢) - Debt -
Meaning - Any pecuniary liability, whether payable presently or in
future or whether ascertained or to be ascertained - Any liability which
is claimed as due from any person. (Para 17)

& FHH JUT (1956 BT 1), a7 433(5) — FTOT — S —
ﬁ?a@faﬂﬁﬁ.ﬂﬁﬁmﬁ'%aﬁawqﬁwﬁmmﬁﬁ
mﬁﬁrﬁaﬁﬁﬁmwﬁmmﬁﬁmmﬁ—aﬁs'aﬁﬁﬁmmm
AffT ¢ 39 & wY ¥ <mEr Ay Ty @

C. Company Act (1 of 1956), Sections 433 () & 434 - Unpaid
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salary/wages of workman/employee is covered within the meaning of
'debts' under Section 433(e). (Para 12)

T FFOA AT (1956 BT 1), SIRTY 433(%) T 434 —
FHBR / HHard B I o1 /AN GRT 433(F) B Fdada O B
aef @ awa amar 2

Cases referred:

AIR 1996 MP 85, (1966) 59 ITR 767, (1985) 3 SCC 398, (1998)
93 Company Cases 291 (AP), (2003) 116 Company Cases 448 (AP), (2006)
133 Company Cases 49 (Delhi), (1983) 1 SCC 228, (2002) 110 Company
Cases 408, (2010) 10 SCC 553.

Vijayesh Atri, for the petitioner.
Kapil Jain, for the respondent.

JUDGMENT

The Judgment of the Court was delivered by :
AM. KHANWILKAR, C.J. :- This matter has been placed before the Full
Bench in terms of order passed by the learned Company Judge dated
18.09.2013, in Company Petition No.4/2010. The question formulated for
consideration reads thus:

“Whether unpaid wages/salary of workman/employee can be
covered within the meaning of debts under Section 433(e) of
the Companies Act, 1956 and the view taken by learned Single
Judge in the matter of Pawan Kumar Khullar Vs. Kaushal
Leather Board Limited, reported in AIR 1996 MP 85 in this
regard is correct?”

2. Briefly stated, the Company Petition for winding up of Respondent-
Company is filed on the assertion that the respondent-Company had engaged
the petitioner to manage the Asset Management Business in Singapore vide
letter dated 05.03.2008 and subsequent employment letter dated 18.04.2008.
The petitioner was accordingly appointed as the Chief Executive Officer of
the respondent-Company and was assured payment of a gross annual salary
of $$ 650,000 being S$ 54,166 per month. The petitioner was also offered
two years employment, a fixed and guaranteed annual bonus of S$ 450,000.
Further, the respondent-Company was fully satisfied by the services rendered
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by the petitioner after his appointment and was receiving regular monthly salary
till 31.03.2009. However, after 31 -03.2009 as the respondent-Company failed
and neglected to pay monthly salary to the petitioner in spite of several requests
made by the petitioner to the respondent-Company in that behalf until
14.09.2009, which resulted in penury condition for the petitioner. The
petitioner, therefore, resigned from service on 14.09.2009 by sending a
resignation letter to the respondent- Company and also demanded his rightful
dues including the outstanding salary of 88 297,961.67 for the period between
1.4.2009 to 14.9.2009, the fixed and guaranteed bonus of S$ 131,250 for
the period starting from 18.04.2009 till 14.09.2009, aggregating to S$
879,211.67 which is equivalent to Indian Rs.3,00,69,039 (Rupees Three
Crores Sixty Nine Thousand and Thirty Nine Only) at the conversion rate of
Indian Rs.34.2 (Rupees Thirty Four and Two Paise) for each Singapore Dollar
ason 14.09.2009.

3. According to the petitioner, in spite of repeated oral as well as written
reminders, the respondent-Company paid no heed to discharge its debts
payable to the petitioner towards outstanding salary and emoluments for the
services rendered by him. The petitioner, however, was informed by the
respondent- Company that the fund flow situation of the Company was yet to
improve. Thus, being unconvinced with the excuse given by the respondent-
Company, which was avoiding to discharge its obligation to pay its debt
amount to the petitioner and was unable to pay the same, the petitioner sent a
legal notice dated 26.09.2009 to the respondent-Company demanding a sum
of S$ 879,211,67, giving the breakup of the amount.

4. According to the petitioner, the respondent-Company vide letter dated
14.12.2009 admitted its liability, by stating, inter alia, that the respondent-
Company was facing financial crisis and unable to make the payment due to
prevailing market situation. By the said communication, the respondent-
Company also volunteered to amicably settle the matter with the petitioner.
The petitioner vide letter dated 26.12.2009 responded by stating that he had
shown enough patience for more than 6 months with a hope of settlement of
his dues and for that had even given up his I year guaranteed bonus of S§
131,250. Nevertheless, the petitioner informed that he was willing to discuss
about amicable settlement, without prejudice to his rights and contentions.
The respondent-Company, however, by letter dated 31.12.2009 even though
admitted its liability to pay salary to the petitioner, raised issue of no business
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brought by the petitioner, for which, was not entitled to receive any bonus. In
the said communication, the respondent-Company, however, expressed
willingness to pay only salary of the petitioner, amounting to $$297,961.67,
in three to four installments because of the financial crisis faced by the
respondent- Company. The petitioner by his letter dated 08.01.2010 reiterated
that he was entitled to receive the sum of S$ 747,961.67 after foregoing I
year guaranteed bonus of $$ 131,250. Finally, as the petitioner did not receive
any favourable response from the respondent-Company nor his outstanding
dues were settled, was forced to file Company Petition under Sections 433
and 434 of the Companies Act, 1956 (for brevity “Act”), on 27.01.2010.

5. Besides the Company Petition filed by the petitioner, two more
Company Petitions have been filed against the respondent-Company being
Company Petition No.3/2010 (filed by The Hongkong and Shanghai Banking
Corporation) and Company Petition No.9/2011 (filed by UCO Bank).

6. In the Company Petition filed by the petitioner herein, the respondent-
Company inter alia raised objection regarding the locus of the petitioner to
pursue his claim of outstanding salary, wages and emoluments, which became
payable to him whilst in service and employment of the respondent-Company.
According to the respondent-Company, dues towards salary, wages and
emoluments being remuneration, does not become “debt” within the meaning
of Section 433(e) of the Act. The workman or employee of the Company
cannot pursue claim in that behaif as Creditor that too by filing a Company
Petition under Sections 433 and 434 of the Act. To buttress this submission,
reliance was placed on the decision of the Single Judge of our High Court in
the case of Pawan Kumar Khullar Vs. Kaushal Leather Board Limited'.

7. The learned Company Judge, however, found force in the submission
of the petitioner that the amount payable to the petitioner by the respondent-
Company towards his outstanding salary, wages and emoluments wasa debt
on the Company within the meaning of Section 433(e) of the Act. The learned
Company Judge adverted to the dictum of the Supreme Court in the case of
Kesoram Industries and Cotton Mills Ltd. Vs. Commissioner of Wealth-
" Tax (Central) Calcutta®; and in the case of Union of India Vs. Tulsiram
Patel®. Reference is also made to the decision of the Andhra Pradesh High

L AIR 1996 MP 85 2, (1966) 59 ITR 767
3. (1985)3 8CC398
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Court in the case of Capt. B.S. Demogray Vs. VIF dirways Ltd*, M.

Suryanarayana Vs. Stiles India Ltd.*; and of Delhi High Court in the case of
Argha Sen & Another Vs. Interra Information Technologies (India) Pvt.

Ltd.%, to disagree with the opinion of the Coordinate Bench in the case of
Pawan Kumar Khullar (supra). Accordingly, the learned Company Judge
thought it appropriate to refer the question of law as formulated in the order
dated 18.09.2013 to Larger Bench for consideration.

8. The counsel for the petitioner has relied on the opinion of the Andhra
Pradesh High Court and Delhi High Court in support of his argument that the
fact that the amount receivable by the petitioner was towards his unpaid salary,
wages and emoluments would not cease to be “debt™ in terms of Section
433(e) of the Act nor it is possible to suggest that the claim of such debt by
the serving or former employee of the Company is anything short of claim by
a Creditor. Further, even though the petitioner has ceased to be in the
employment of the respondent-Company, the tag of employee or worker of
that Company cannot be attached to him. If so understood, the opinion of the
Coordinate Bench of this Court in Pawan Kumar Khullar (supra) will not
come in his way in pursuing the claim under Sections 433 and 434 of the Act
against the respondent- Company. Counsel for the petitioner has also relied
on the extracts from the Advanced Law Lexicon by P. Ramanatha Aiyar, 3rd
Edition, Vol.1 (at pages 1129 to 1130) and Vol.2 (at pages 1238 to 1243),
for the meaning of terms “Creditor” and “Debt” respectively.

9. Per contra, counsel for the respondent submits that the fact that the
petitioner ceased to be in employment of the respondent-Company will make
no difference to the nature of claim of the petitioner. It would still retain the
colour of wages, salary and emoluments payable to an employee whilst he was
in service of the respondent-Company. Being remuneration payable to an
employee, it cannot be considered as a debt within the meaning of Section
433(e) of the Act, nor the status of the petitioner can be treated as Creditor
ascribable to Section 439 read with Section 434(1)(a) of the Act. To buttress
this submission, reliance has been placed on the dictum of the Supreme Court in
National Textile Workers’ Union and Others v. PR. Ramakrishnan and
Others’. According to the respondent, the Supreme Court, in no uncertain terms,
has noted that workers are not included in the list of specifically enumerated

4. (1998) 93 Company Cases 291 (AP) 5. {2003) 116 Company Cases 448 (AP)
6. (2006) 133 Company Cases 49 (Delhi) 7. (1983)1SCC228(para7in particular)
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persons in Section 439 of the Act and therefore have no right to prefer a petition
for winding up of a Company. Further, the right to apply for winding up ofa
company being a creature of statute, none other than those on whom the right to
present a winding up petition is conferred by the statute can make an application
for winding up a company and no such right having been conferred on workers,
they cannot prefer a winding up petition against the company. According to the
respondent-Company, after this dictum, it is no more res infegra that employees
of the Company arc not included within the meaning of the term “Creditor”
mentioned in Section 439 of the Act. Thus, the learned Company Judge,
following that principle, should have rejected the Company Petition filed by the
petitioner. Reliance is also placed on the decision of the learned Company Judge
of Bombay High Court in the case of Mumbai Labour Union v. Indo French
Time Industries Ltd 3, which, essentially, has answered the controversy before
it following the dictum in the case of National Textile Workers’ Union (supra).
~ Learned counsel for the respondent has also invited our attention to Sections
529, 529A and Section 530 of the Act to contend that in view of express
provision in the Act giving overriding preferential status to the payment of
- workman’s dues, by necessary implication, it must follow that workers are
excluded from pursuing remedy under Sections 433 and 434 of the Act, as also
former workman/employee of the Company, for winding up of the Company. It
was argued that any other interpretation would result in individual disgruntled
workman/employee resorting to remedy under the Companies Act for winding
up of the company. Further, that remedy would then be pursued not only by the
individual workman/employee, but also by Workmen Trade Unions. The
Workmen Trade Unions not only represent the cause of workmen/employees,
but also former workmen/employees. For, the claim of workmen/ employees,
who are members of the Trade Union, can be espoused only by the concerned
Trade Unions. The interpretation given by the petitioner would encourage the
"Trade Unions to resort to remedy of winding up of the Company, to espouse
the cause of its members, instead of pursuing other remedies prescribed by law
for resolving such disputes. It is then submitted that the argument of the petitioner .
that being former employee of the respondent-Company, the legal position
expounded by the Supreme Court will have no application to his claim, is also
untenable. Reliance has been placed on the decision of Supreme Court in the
case of IBA Health (India) Private Limited v. Info-Drive Systems SDN.
BHD?, in particular paragraph 34, which has cautioned the Company Courts to

8. (2002) 110 Company Cases 408 - 9. (2010)10SCC 553
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keep in mind Public Policy Considerations while considering the reliefof winding
up of the Company. It is not only a matter of the interests of Creditors, but also
interests of public at large.

10.  Atthe outset, we may clarify that the issue under consideration is
limited to the locus of the petitioner to institute Company Petition for winding
up against the respondent-Company in respect of his claim for unpaid salary,
wages and emoluments whilst he was in the employment of respondent-
Company. We may not be understood to have expressed any opinion about
the merits of that claim, which will have to be considered by the Company
Judge after the reference is answered.

I1.  Indisputably, the petitioner was appointed by the respondent-Company
vide employment letter dated 18.04.2008 to manage its Asset Management
Business in Singapore. The petitioner submitted resignation vide letter dated
14.09.2009 for the stated reasons. According to the petitioner, he has not
been paid his monthly salary and other emoluments as per the contract after
01.04.2009 and until the date of his resignation. The respondent-Company
has not challenged the fact that the petitioner was employed in the Company
between 18.04.2008 to 14.09.2009.

12.  In the backdrop of the abovesaid facts, it must follow that the
outstanding or unpaid wages/salary of the workman/ employee is a “debt” to
be paid by the Company. The expression “debt” has not been defined in the
Act. Going by the meaning of term “debts” as understood in common parlance,
itis a sum of money due from one person to another. It would not only mean
the obligation of the debtor to pay, but also the ri ght of the Creditor to receive
and enforce payment. Further, no distinction can be made between
remuneration due to be recovered and the sum which is to be recovered as
price of goods purchased on credit. The Supreme Court in the case of Kesoram
Industries and Cotton Mills Ltd. (supra) after considering several decisions
on the point from paragraph 23 onwards, summarized the position in paragraph
33, which is as follows:-

“33. To summarize : A debt is a present obli gation to pay an
ascertainable sum of money, whether the amount is payablein
praesenti or in futuro; debitum in praesenti, solvendum in
futuro. But a sum payable upon a contingency does not
become 2 debt until the said contingency has happened. ....... ?
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13.  The application for winding up of the Company, as predicated by
Section 439 of the Act, can be presented by the specified enumerated persons.
Clause (b) of Sub-section (1) thereof, mentions of any Creditor or Creditors,
including any contingent or prospective creditor or creditors. The ground on
which relief of winding up of Company can be pursued by the Creditor is
ascribable to Section 433(¢) of the Act. It envisages - where the company is
unable to pay its debts. Where the company is unable to pay its debts, by a
deeming provision inserted in the form of Section 434, it is envisaged that if
the company fails to respond to the demand made by way of legal notice
exceeding the specified amount, there is legal presumption that the company
is unable to pay its debts. Indeed, that legal position is rebuttable. Going by
the legislative Scheme, it is, therefore, amply clear that any creditor can invoke
the jurisdiction of Company Court praying for winding up of Company.

14.  Therefore, the moot question is : whether the petitioner qualifies the
definition of creditor in the context of his claim regarding unpaid wages, salary
and emoluments receivable from the respondent-Company where he was
employed during the relevant period. '

15.  The expression “Creditor” is intrinsically linked to the expression
“debt”/ “debts”. Wherever it is a case of “debts”, the person, who is entitled
to receive the amount, as belonging to him, is necessarily a creditor. No
provision of any statute much less of the Companies Act has been brought to
our notice, which expressly or impliedly excludes the dues to be received by
the employee — be it, in service or former employee — from the character of a
deb to be paid by the Company; and for which reason the person so employed
is not a creditor of the Company, within the meaning of Section 439 or any
other provision of the Companies Act.

16.  We may now deal with the decision of the learned Company Judge of
Our High Court in the case of Pawan Kumar Khullar (supra). In that case
also, the petitioner had filed Company Petition for winding up of the Company
on the assertion of non-payment of his salary. The Company Judge observed
that there is difference between debt and salary. Further, the salary is the
remuneration paid to a person or employee in lieu of services rendered by
him/her whereas debt is not remuneration. Debt is something which is borrowed

by a person on settled terms and conditions and settled rate of interest and
" can be re-settled between the parties. '

17.  With utmost respect, we disagree with this opinion. It is not possible
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to countenance that unpaid salary is not a debt, in view of the exposition of.
Supreme Court in Kesoram Industries and Cotton Mills Ltd. (supra) and
also the meaning of expression “debt” as understood in common parlance
mentioned in P. Ramanatha Aiyar’s Advanced Law Lexicon, 3rd Edition, Vol.2
at page 1238 till 1243. It is noted that debt means any pecuniary liability,
whether payable presently or in future, or whether ascertained or to be
ascertained. it means any liability which is claimed as due from any person,
Indeed, it must be a legally payable amount or dues. In the Earl Jowitt’s
Dictionary of English Law, it is noted that debt is a sum of money due from
one person to another. A debt exists when a certain sum of money is owing
from one person to another. Debt denotes not only the obli gation of the debtor
to pay, but also the right of the creditor to receive and enforce payment.
Referring to the case of DPP v. Turner, (1973)3 ALL ER 124, itis noted that
debt normally has one or other of two meanings. It can mean an obligation to
pay money or it can mean a sum of money owed. It is unnecessary to multiply
the other illustrations, referred to in the said dictionary, except to mention that
expression “debt” has to be given widest amplitude to mean any liability which
is claimed as due from any person.

18.  The Andhra Pradesh High Court has had occasion to consider similar
issue in the case of Capt. B.S. Demogray (supra). Even in that case the
petitioner, who had invoked remedy of Company Petition for winding up of
the respondent- Company, was an employee of that Company and had resigned
from the post of Trainee/Captain before institution of the petition. In that case,
resignation was not accepted by the Company till the filing of the petition. In
that sense, it was a case similar to the facts of Pawan Kumar Khullar, as the
petitioner was in employment of the Company or worker of the Company. In
the present case, however, it is admitted that the petitioner has already tendered
resignation and there is nothing to indicate that resignation was still treated as
pending. Be that as it may, the Company Judge of the Andhra Pradesh High
Court disagreed with the view taken by the Company Tudge of Our High
Court in Pawan Kumar Khullar (supra). It will be useful to reproduce the
relevant part of the said decision, which reads thus:

“In the case of Kesoram Industries and Cotton Mills Lid. v.
CWT [1966] 59 ITR 767, the apex court, after discussing
various decisions, has observed that (pages 780 and 787):

“a debt means a sum of money which
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is now payable or will become payable in
future by reason of present obligation debitum
in praesenti, solvendum in futuro.

A debt involves an obligation incurred
by the debtor and the liability to pay a sum of
money in present or future. The liability must,
however, be to pay a sum of money, i.e., to
pay an amount which is determined or
determinable in the light of factors existing on
the date when the nature of the liability is to be
ascertained.”

The claim of short delivery of materials has been held
to be debt in the case of Kudremukh Iron Ore Co. Ltd. v.
Kooky Roadways P. Ltd. [1990] 69 Comp Cas 178 (Kar).
The unpaid salary of an employee is liable to be recovered
from the employer, because the employer is obliged to a pay
it to the employee for the services rendered by it. As noted
above, a debt is a sum which is to be recovered from a person
who is obliged to pay the same and, therefore, no line of
demarcation can be drawn between a remuneration due to be
recovered and a sum which is to be recovered because a
person has to pay for the price goods which has been
purchased by him on credit. With respect I am unable to agree
with the view taken by the learned single judge of the Madhya
Pradesh High Court in the case of Pawan Kumar Khullar v.
Kaushal Leather Board Limited [1996] 87 Comp Cas 130
+AIR 1996 MP 85. 1, therefore, hold that an unpaid salary is
also a debt.”

19.  Thisdecision has been approved by the Division Bench of the Andhra
High Court in the case of M. Suryanarayana (supra). Even in the case before
the Division Bench, the petitioner was an employee of the respondent-
. Company and had resorted to Company Petition for winding up of the
Company in respect of unpaid salary as debt within the meaning of Section
433(e) of the Act. The Division Bench referred to the meaning of word “debt” |
as given in Black’s Law Dictionary, fifth edition, which, infer alia, mentions
that there must be an existing obligation to pay sum of money now or in future.
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The Division Bench proceeded to observe thus:

“17. Before dealing with this specific question, the larger
question raised by the learned counsel for the respondent-
company that under no circumstance salary due to an employee
or officer of the company could be a 'debt’ in the context of
Section 433 (e) of the Act has to be considered for it goes to
the root of the matter. This contention, in our considered opinion,
is required to be noticed only to be rejected. It is trite that an
employee or officer of the company, on completion of the wage
period or salary period and after serving the company, acquires
a right to claim wage/salary, as the case may be, and he
assumes the character of a creditor and the company becomes
a debtor. It cannot be gainsaid that an employee of the
company, after serving a company for a wage period or salary
period, say for a month, if he or she acquires a right to claim
for payment of salary and if the company does not pay the
salary within the stipulated time under the contract or the
relevant regulations governing terms and conditions of service,
undoubtedly the employee can bring a legal action to enforce
his/her right to recover the salary due to him orher against the
company. The definition of the word "debt", as understood in
the well-known treatises as well as English and Indian courts,
to put it pithily, means a sum of money which is presently
payable. In other words, there must be debitum in presenti.
There are no good reasons to take out 'salary due to an
employee' from the company from the meaning of the word
"debt" in the context of section 433(e) of the Act.....”

20.  After adverting to the decision of Our High Court in the case of Pawan
Kumar Khullar (supra), the Division Bench of Andhra Pradesh High Court
went on to observe as follows:-

........ With great respect, we are not in a position to accept
the opinion of the leamned single Judge of the M.P. High Court
recorded in paragraph 4 of the above judgment as correct
position in law. A learned single Judge of this Court, Krishna
Saran Shrivastva, J., in Capt. B.S. Demogray v. VIF Airways
Ltd, [1998] 94 Comp Cas 291 : [1998] 1 An.WR 743, had

.
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occasion to consider the question whether the unpaid salary
of an employee from the company could be a "debt". The
learned judge, after referring to the judgment of the Madhya
Pradesh High Court in Pawan Kumar Khullar's case [1996]
87 Comp Cas 130 : AIR 1996 MP 85, has held (page 293 of
94 Comp Cas) :

We are in respectful agreement with the view taken by the
learned single judge of this court in the above judgment. In
deciding the question whether arrears of salary could be a
"debt", in our considered opinion, section 530(1)(b) of the
Act also in a way suggests that arrears of salary payable to an
employee of the company can be treated as a debt. Section
530 deals with preferential payments in the matter of clearing
the outstanding debts of the company. Section 530(1)(b) reads:

“Section 630. Preferential payment:- (1) In a winding up,
subject to the provisions of Section 529A, there shall be paid
in priority to all other debts-(a) ....

(b) all wages or salary including wages payable for time or
piece work and salary earned wholly or jn part by way of
commission of any employee, in respect of services rendered
to the company and due for a period not exceeding four months
within the twelve months next before the relevant date, subject
to the limit specified in Sub-section (2):”

Section 530(1)(b) speaks of wages in respect of services
rendered to the company as a preferential charge. If wages
and salary payable to an employee of the company in respect
of services rendered to it is made a preferential charge under
the Act, there is no good or sound reason to take out the
arrears of salary or salary already due to an employee of the
. company from the definition or meaning to the concept "debt"
in the context of Section 433(e) of the Act. Therefore, we
hold that in a given case, even arrears of salary due to an

10 * ......-Already reproduced in paragraph 18 above,
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employee of the company which is sought to be wound up can
be a "debt" within the meaning of that term under Section 433(e)
of the Act and it cannot be said as a general rule, that under no
circumstance, arrears of salary or salary due to an employee
of the Company can be a "debt".”

21. Besides the decision of the Division Bench of the Andhra Pradesh
High Court, even the Company Judge of Delhi High Court has answered the
issue against the Company. The argument canvassed before us that after the
decision of the Supreme Court in National Textile Workers’ Union (supra),
in particular observations found in para 7 of the said Jjudgment, the right to
apply for winding up of Company being a creature of statute, and no such
right having been conferted on the workers, they cannot prefer a winding up
petition against a Company, has been examined. The background in which
these observations have been made by the Supreme Court has been pithily
analyzed by the Company Judge of the Delhi High Court, from pages 59 to
62; and concluded that the said observations are in the context of the argument
raised on behalf of the Company in the said proceeding about the Jocus of the
workers to intervene. In other words, the Court was dealing with the said
argument of the Company that the workers have no right to be heard in the
said proceedings and that extreme argument has been negatived.

22.  Suffice it to observe that the Delhi High Court has justly analyzed the
observations of the Supreme Court in National Textile Workers’ Union
(supra); and relying on Section 439 of the Act, has noted that when the worker
becomes a Creditor, he will have a right to institute petition as a creditor of the
Company. In substance, the Court has noted that it is one thing to refuse to
entertain the prayer for winding up at the instance of the employee concerned,
which is within the discretion of Company Court and can be done in larger
interests of the public. But, to say that the worker has no locus to maintain
petition for winding up of a company in respect of his claim for unpaid salary/
wages is untenable. The latter cannot be countenanced, in the light of the
express provision in Section 439 read with Sections 433 and 434 of the Act.
Taking any other view, would be re-writing the said provisions to mean that
unpaid salary is not a debt within the meaning of Section 433(e) and the
employee, who owes unpaid salary from the Company even after ceases to
be employee of that Company is not a Creditor of the Company, in relation to
the claim of unpaid salary and wages.
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23.  Notably, the Delhi High Court was also considering the petitions of
two ex-employees and held that Company Petition for winding up filed by
them against the Company in relation to unpaid salary/wages for the period
when they were working with the respondent-Company, could be maintained
by them as Creditors.

' 24.  The decision of the Supreme Court in /B4 Health (India) Private
Limited (supra) pressed into service by the respondent, in our view, deals
with completely different proposition. Further, we fail to understand as to
how observations made in paragraph 34 of the said decision can support the
argument of respondent-Company - that Company Petition by a former
employee of the Company for recovery of his dues, is not maintainable.

25.  Thatleaves us with the decision of the Company Judge of the Bombay
High Court in the case of Mumbai Labour Union (supra). Even this decision
~has been correctly analyzed by the Company Judge of the Delhi High Court
in the case of Argha Sen (supra). The apprehension of the respondent-
Company that on the interpretation given by the Division Bench of the Andhra
Pradesh High Court and Company Judge of the Delhi High Court, if accepted,
~ may result in encouraging avoidable litigation to be filed by the disgruntled
employees and Trade Unions, does not commend to us. The provision, such
as, Section 439 read with Sections 433 and 434, providing for remedy to
class of persons, cannot be interpreted on such apprehensions.

26.  Asaforesaid, none of the provisions in the Companies Act persuade
us to take the view that the claim of worker or employee regarding his unpaid
salary, wages or emoluments cannot be treated as debt or dues payable by
the Company. Once that contention fails, it would necessarily follow that the
workman is a Creditor of the Company to the extent of his unpaid wages and
salary. This view is reinforced from Chapter-V of the Companies Act. For,
Section 529, defines the purport of expression “workmen’s dues”. Further,
Section 529A provides for Overriding Preferential Payments in respect of
workmen’s dues. There is preferential right to receive those dues guaranteed
under Section 530 of the Act over other dues. The fact that special preference
in payment of workmen’s dues has been specified in the Act, does not mean
that the workmen are excluded from the term “creditors” or that the amount
of unpaid salary, wages or emoluments of the workmen is not a debt payable
by the Company, as such.
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27:  Counsel for the respondent-Company invited our attention to Sub-
section (5) of Section 530 of the Act including the distinction made between
workman and the employee of the Company. The fact that no specific reference
is made to the dues of employees in Section 529A unlike workmen’s dues, to
be paid as overriding preferential payments, does not mean that the amount
receivable by the employees, who may not be workmen as such, is not a debt
or that they are excluded from the term “creditors” in any manner. The remedy
provided under Section 433 and 434 of the Act is to all the creditors, known
by whatever description — be it, in respect of goods purchased from them or
services rendered by them, as the case may be. It is not possible to exclude
one amongst those, considering the sweep of Sections 433 and 434 and in
Section 439 of the Act.

28. Reverting to the question referred for being considered by us, we
may improvise the same as to whether the unpaid wages/salary of a former
workman/employee, as in the present case, can be the foundation for resorting
to remedy of winding up of Company under Sections 433(e) and 434 of the
Act. We agree with the opinion of the Division Bench of the Andhra Pradesh
High Court in M. Suryanarayana (supra) and of the Company Judge of the
Delhi High Court in 4rgha Sen (supra).

29.  Weaccordingly, hold that the employee of the Company has locus to
file Company Petition in respect of his unpaid wages/salary and emoluments,
as having been filed by a creditor of the Company. As a concomitant, the
opinion of the learned Company Judge of our High Court in the case of Pawan
Kumar Khullar (supra), is overturned. ’

30.  While parting, we may clarify that we may not be understood to have
expressed any opinion on the merits of the claim of the parties or for that
matter on the question relevant for exercise of discretion of the Company
Judge to entertain the Company Petition, in any manner. Those issues will
have to be decided at the appropriate stage.

31. We further clarify that we may not be understood to have expressed
any opinion on whether the Trade Unions have locus to espouse the cause of
workmen/employees regarding unpaid salary/wages against the Company by
way of a Company Petition. That question can be decided in appropriate
proceedings, as it is not relevant in the present case.

"32. We answer the issue referred to us on the above terms and direct
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the Regisfry to forthwith place the matter before the Company Judge
(Indore Bench) for further consideration in accordance with law.

33.  Wealso place on record word of appreciation for the able assistance

_given by the counsel appearing for both the sides; and, in particular, in the
matter of preparation and presentation of compilation of relevant decisions at
the commencement of the hearing.

Order accordingly.

L.L.R. [2016] M.P., 3233
WRITAPPEAL
Before Mr. Justice S.K. Gangele & Mr. Justice Subodh Abhyankar
W.A. No. 807/2013 (Jabalpur) decided on 10 November, 2016

STATE OF M.P. & anr. - ...Appellants
Vs. '
RAM SAHAYAK NAGRIK ...Respondent

A. Swatantrata Sangram Senani Niyam, 1972, Rule 2,
Explanation No. 3 - 'Samman Nidhi'/Pension - Petitioner - Freedom
Fighter - Claim for 'Samman Nidhi' rejected by the Government -
Ground - Non-submission of any document or evidence to show
involvement in the freedom struggle - Challenge as to - Writ Petition -
Grounds - Notified freedom fighter as per. Government Gazette -
Affidavit of recognized freedom fighter - Petitioner was underground
for more than 3 months - Petition allowed - Appeal by State Government:
- Held - Learned Single Judge has rightly appreciated the documents
on record in accordance with law - Appeal dismissed - State to comply
with the order passed by the Writ Court forthwith without any delay
and pay entire amount with interest @ 7% per annum within a period
of 2 months. : (Paras2,5t09)

7 waFar GFH GA [, 1972, 37 2 weEtever B 3
— g7 (A /997 — aref — wgaFar S — gET G & 6y erar
TYHTC EIT JeNBIe [3Ar AT — IV — @hAdal gud q geAhar
Tolfd feell ot swEs a1 we &1 95 q fFar oy — gatd $ w9
¥ -~ Re @ifaer — FER — WO TOTH P AR ARrgfa w@dwa
| — arfrea Tadaar AaEl ST T — gifgseal 3 e | e
safer e qfrma o — arfaer A9 — v SXeR g adia — afafafRa
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~ fig™ e T 3 afete 3 swme @ AR @ agar Shi
qeared fom — arfild =Y — Wva W Re =y 51 wilka s
&1 faor foelt foeis @, aoprd aquras o @on < We @ @afr @ o
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B. Swatantrata Sangram Senani Niyam, 1972, Rule 2 -
Freedom Fighters - 'Samman Nidhi'/Pension - Standard of proof of
participation in freedom movement - Case of Freedom Fighters has to
be examined on the basis of probabilities and not on the touchstone of
the test of 'beyond reasonable doubt'. (Paras 7& 8)

& WaFar G @9t Fag, 1972, a9 2 — waar dardt
—~ ‘G (/0T — WdEa aietad ¥ geaifiar @ 9ATr §7 HeS
— WOl QAT $ UHT BT 9N, AREHEAAr B ST W Sty T
f& gfmgaa 42 @ W @ watd) w frar W)

Cases referred:

W.P. No. 2902/2012 order passed on 26.04.2013, 2012 STPL 376
SC, (2014) 10 SCC 352,

Pradeep Singh, for the appellant/State.
R.S. Khare, for the respondent.

ORDER

The Order of the Court was delivered by :
SUBODH ABHYANKAR, J. :- The present appeal has been preferred by the
State of Madhya Pradesh against the respondent - Ram Sahayak Nagrik
assailing the order passed dated 26.4.2013 passed in Writ Petition
No.1321/2009 whereby the Iearned Single Judge of this Court has granted
Samman Nidhi/pension to the petitioner (respondent herein) with effect from

the date when the claim of the petitioner was rejected to be considered as
freedom fighter.

2. The facts, relevant to decide the present appeal are that the respondent
—Ram Sahayak Nagrik had filed W.P. N0.1321/2009 challenging the order
dated 7.7.2008 passed by the Additional Secretary of the Government of
Madhya Pradesh, Department of General Administration whereby the
petitioner’s claim for Swatantrata Sangram Senani Samman Nidhi was rejected
on the ground that the evidence/documents submitted by the petitioner with
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* regard to his being underground during freedom movement are not verified
and also that he had not submitted any document or evidence to show that he
was involved in the freedom struggle. The aforesaid writ petition
No.1321/2009 was allowed by this Court vide order dated 26.4.2013.

3. The order of the Writ Court dated 26.4.2013 is assailed only on the
ground that this Court has relied upon the judgment passed in W.P.
N0.2902/2012 in the case of Shri Sitaram Manav Dangi Vs. State of M.P.
against which the State has also filed a Writ Appeal No.812/2013 and if the
same is allowed, foundation of the order of the writ court would also go. It
was also argued by the learned counsel for the appellant that the learned
Single Judge has erroneously accepted the evidence in the form of certificates
of other freedom fighters, which were submitted by the respondent to
substantiate his case.

4. We have heard learned counsel for the parties and perused the record.

5. From the record, it is apparent that the State has made certain rules
to grant pension/financial assistance to the freedom fighters. The Rules are
called Swatantrata Samgram (sic:Sangram) Senani Niyam 1972. In the
aforesaid Rules, the explanation No.3 of Rule 2 provides as under :-

, “HeT — W Ay B Afed 99 37 o Ry 1 |
WA % ey ¥ o S YA 9F g9 w3 A arwef 8 ar e 2
P UGS (W) B BITTN, WS (F) B WAl 9 o I {r
& a1 wadt el R &y s Jum S E @1 9ET
= qaie s ”

0. The record shows that the petitioner is a notified freedom fighter and
his name appears at serial no.183 in the M.P.District Gazette of Freedom
Fighters as Annexure-P/2 and similarly, in recognition of his activities, he is
shown to be a freedom fighter in the register of Distt. Tikamgarh at Serial
No.190 as per Annexure- P/1. In addition to that, he has also filed affidavit/
certificate of Laxmi Narayan Nayak who is also a recognized freedom fighter
wherein it is clearly mentioned that the respondent Ram Sahayak Nagrik was
underground from 1st November, 1945 to 9th October, 1946 for more than .
three months. The petitioner has also filed affidavits/certificates of R.S.Tiwari
and Shri Shyamlal Sahu who are recognized freedom fighter and they have
certified that the respondent remained underground for more than three months
during that period, thus, the requirement of the Rules of 1972 as stipulated
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above is satisfied.

7. The learned Single Judge of the writ court had ri ghtly relied upon the
judgment rendered in the case of Shri Sitaram Manav Dangi and the law laid
down by the Apex Court in the case of Kamalbai Sinkar Vs. State of
Maharashtra and others reported in 2012 STPL 376 SC. In a recent
judgment passed by the Apex Court in the case of Union of India and another
vs. Jai Kishan Singh (Dead) through legal representatives and others,
reported in (2014) 10 SCC 352 wherein the Hon’ble Apex Court has laid
down that the standard of proof of participation in freedom movement should
be liberal and in para 8 of the judgment observed as under-

“8. The freedom fighter pension is a form of gratitude extended
by an indebted nation in recognition of the sacrifice made by
the freedom fighters to achieving independence. We are
conscious of the fact that liberal approach has to be adopted
in such matters so that rightful persons are not deprived of
deserving benefit for lack of evidence, after a lapse of long
time. It has been laid down by this Court that such cases have
to be decided on preponderance of probabilities and standard
of proof beyond reasonable doubt is not to be applied. Relying
upon Gurdial Singh v. Union of India in Kamlabai Sinkar
v. State of Maharashtra this Court has laid down thus : (SCC
p.756, paras 6-7)

“6.  Having perused the above materials on record,
at the very outset, we wish to refer to the observations
made by this Court in regard to the grant of freedom
fighters’ pension in the decision in Gurdial Singh v.
Union of India. In para 7 of the judgment, this Court
has highlighted the manner in which such claims are to
be considered for grant of freedom fighters’ pension.
It will be worthwhile to make a reference to the said
passage before expressing our conclusion with regard
to the claim of the appellant’s husband in the case on
hand.

7. Para 7 reads as under: (Gurdial Singh case, SCC
p.14)
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“7 . The standard of proof required in
such cases is not such standard which is
required in a criminal case or in a case
adjudicated upon rival contentions or evidence
of the parties. As the object of the Scheme is
to honour and to mitigate the sufferings of those
who had given their afl for the country, a liberal
and not a technical approach is required to be
followed while determining the merits of the
case of a person seeking pension under the
Scheme. It should not be forgotten that the
persons intended to be covered by the Scheme
had suffered for the country about half-a-
century back and had not expected to be
rewarded for the imprisonment suffered by
them. Once the country has-decided to honour
such freedom fighters, the bureaucrats
entrusted with the job of examining the cases
of such freedom fighters are expected to keep
in mind the purpose and object of the Scheme.
The case of the claimants under this
Scheme is required to be determined on the
basis of the probabilities and not on the.
touchstone of the test of ‘beyond
reasonable doubt’. Once on the basis of the
evidence it is probabilised that the claimant had
suffered imprisonment for the cause of the
country and during the freedom struggle, a
presumption is required to be drawn in his
favour unless the same is rebutted by cogent,
reasonable and reliable evidence.”

(emphasis in original)
. In viewof thé above, we are of the considered view that the learned
single judge has rightly applied the principles as reiterated above and

appreciated the documents on record in accordance with law in arriving at
the findings in favour of the petitioner.
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8. The appeal W.A. No.812/2013 preferred by the appellant/State in
. the case of Sitaram Manav Dangi has already been dismissed by this Court as
it was also heard analogously, hence this ground raised by the appellant also
stands repelled.

9. Keeping in view the aforesaid facts and circumstances and in the light
of the order passed in W.A. No.812/2013 (State of M.P. & another vs.
Sitaram Manav Dangi and another), the present appeal filed by the State is
hereby dismissed with no order as to costs. The appellant/State is directed
to comply with the order passed by the writ court forthwith without any delay
and pay the entire amount along with interest @ 7% per annum to the
respondent within a period of two months from the date of receipt of certified
copy of the order passed today.

Appeal dismissed.
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WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 21344/2012 (Jabalpur) decided on 30 March, 2015
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(Alongwith W.P. No. 21416/2012, W.P. No. 299/2013 & W.P. No.
3236/2013)

A. Service Law — Public Services (Promotion) Rules, M.P.
2002, Rules 4 & 6 - Maintainability of Writ Petition — Objection on the
ground that all the promotees are not impleaded — Held — Since the
immediate juniors who are promoted are impleaded as respondents,
petitions are maintainable. (Para 12)
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Rules 4 & 6 — Seniority—cum-merit/fitness — Criteria for grant of
promotion — Procedure adhered to by the Departmental Promotion

Committee by laying down the criteria introducing the element of merit
having overriding effect on seniority cannot be given the stamp of
approval and the non-promotion of seniors as compared to juniors on
the basis of these criteria deserves reconsideration on the basis of
above analysis by holding a review Departmental Promotion

Committee, wherein if seniors are adjudged suitable, the juniors who
were promoted on the basis of criteria found to be contrary to Rule 4
& 6 of ML.P. Public Services (Promotion) Rules, 2002 will have to give
way — Petitions allowed. (Paras 26 & 28)
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ORDER

SanNJAY YADAY, J. :- These batch of writ petitions, at the instance of
Senior Veterinary Surgeons in the Department 6f Animal Husbandry and
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Veterinary Services, Government of Madhya Pradesh, are directed against-
order-dated 10.12.2012; whereby, private respondents have been promoted
to the post of Deputy Director/Civil Surgeon (Veterinary Services)/Animal
Breeding Programme Officers, questioning the criteria for promotion adopted
by the Departmental Promotion Committee.

2. It is not in dispute that services of the petitioners and private
respondents are governed by M.P. Veterinary Services (Gazetted) Recruitment
Rules, 1966 and that the promotions are governed by the Rules framed under
proviso to Article 309 read with Article 16 and 335 of the Constitution of
India, known as Madhya Pradesh Public Services (Promotion) Rules, 2002
(for brevity 'Rules 0f 2002") and as per Rule 4 read with Rule 6 thereof, the
promotion from the post of Assistant Veterinary Surgeon (substantive post) to
that of Deputy Director/Civil Surgeon (Veterinary Services), Animal Breeding
Programme Officer, a Class I post is on the basis of "seniority subject to
fitness".

3. That, Departmental Promotion Committee convened its meeting on
13.9.2012 to consider Assistant Veterinary Surgeon as on 1.4.2011 for the
following vacancies -

Category Actual Anticipated
Vacancies Vacancies
General Category — 119 112 7
Scheduled Caste ~26 22 4
Scheduled Tribes — 35 35 NIL
4. The criteria adopted by the Departmental Promotion Committee was-
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5. That, on the basis of these criteria, the Departmental Promotion
Committee enlisted 129 Assistant Veterinary Surgeon from Serial No.4 to
524 in the Gradation List within the zone of consideration.

6. Evidently, others like the petitioners, though senior, are declared
ineligible as they are not found fulfilling the criteria 7(3), accordingly,
superseded.

7. The procedure adopted by the Departmental Promotion Committee
in shortlisting only such Assistant Veterinary Surgeons/Senior Veterinary
Surgeon, having A+ and A, ACR's is being questioned on the ground that the
DPC by introducing the element of comparative assessment of merits has
violated the norms of selection provided under Rule 4 read with Rule 6(7) of
Rules of 2002. It is contended that since these Rules envisage that promotion
from Class IT to Class I posts is on the basis of seniority subject to fitness with
rider contained in sub-rule (7) of Rule 6, the promotion of Juniors on the basis
of criteria laid down vide 7(3) deserves to be set aside.

8. State of Madhya Pradesh and its functionaries, on their turn, however
justify the criteria laid down by the DPC as incumbents and eli gible persons
were found more in number than the posts. It is contended that it is within the
right of the DPC to have fixed minimum criteria to adj udge the merit even
where the promotion is based on seniority subject to suitability.

9. Private respondents while adopting the stand taken by the State
Government, raises an objection as to maintainability of the petitions as all the
promotees are not impleaded. It is further contended that since the petitioners
were not having A+ and A to their credit and juniors like respondents were
fulfilling the criteria, petitioners' supersession cannot be faulted with. It is urged
that the DPC being the best judge to ascertain the criteria for promotion and
the promotion being not a right, no relief can be granted to the petitioners.

10, Considered the rival submissions.

1. Asregard to the contention that all the promotees being necessary
parties, having not been impleaded, the petition cannot be entertained. It is
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observed that immediate juniors are impleaded as respondents in each of the

petitions. It has been held in V.P. Shrivastava v. State of M.P (1996) 7 SCC
759 that -

"14.  The conclusion of the Tribunal that non inclusion of
the affected parties is fatal to the appellants case is also
unsustainable in law. It is to be stated that the appellants do
not challenge the so called ad-hoc appointments of the
promotee respondents but they do challenge the position of
the said ad-hoc promotee respondents over the appellants in
the seniority list. In other words the very principle of
'determination of seniority’ made by the State Government is
under challenge and for such a case State is the necessary
party who has been impleaded. It has been held by this Court
in the case of GM. South Central Rly. v A.V.R. Siddhanti
(1974) SCC 335 -

"As regards the second objection, it is to be noted that the
decision of the Railway Board impugned in the writ petition
contain administrative rules of general application, regulating
absorption in permanent departments, fixation of seniority, pay
etc. of the employees of the erstwhile Grain Shop departments.
The Respondents-petitioners are impeaching the validity of
those policy decisions on the ground of their being violative of
Articles 14 and 16 of the Constitution. The proceedings are
analogous to those in which the constitutionality of a statutory
rule regulating seniority of government servants is assailed. In
such proceedings the necessary parties to be impleaded are
those against whom the relief is sought, and in whose absence
no effective decision can be rendered by the Court. In the
present case, the relief is claimed only against the Railway
which has been impleaded through its representative. No list
or order fixing seniority of the petitioners vis-a-vis particular .
individuals pursuant to the impugned decisions, is being
challenged. The employees who were likely to be affected as
aresult of the re-adjustment of the petitioner's seniority in
accordance with the principles laid down in the Board's
decision of October 16, 1952 were, at the most, proper parties
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and not necessary parties, and their non-joinder could not be
fatal to the writ petition."

16.  Further in view of finding of the Tribunal that
respondents 3 and 4 successfully safeguarded the interest of
the promotees. The Tribunal erred in law in holding that non-
inclusion of the affected parties is fatal to the proceeding. It
has been held by this Court in the case of Prabodh Verma v
State of U.P. (1984) 4 SCC 251 that -

"A High Court ought not to hear and dispose of a writ petition
under Article 226 of the Constitution without the persons who
would be vitally affected by its judgment being before itas -

respondents or ‘at least some of them -being before it as
respondents in a representative capacity if their number is too

large to join them as respondents individually.”
(Emphasis supplied)

12.  Inview ofthe principle of law laid down in V.P. Shrivastava (supra)
and the fact that immediate juniors who are promoted are impleaded as
respondents in each of these petitions, the objection as to maintainability of
the petitions for non-impleading all the promotees is overruled.

13, As regard to contention that it is within the jurisdiction of the
Departmental Promotion Committee to lay down the criteria, there can be no
doubt as to proposition that suitability for promotion must be left to be decided
by the DPC, but equally settled it is that the DPC must determine suitability
according to the applicable rules (Please see : Union of India v. Sangram
Keshari Nayak (2007) 6 SCC 704 wherein it is held -

"11. Promotion is not a fundamental right. Right to be
considered for promotion, however, is a fundamental right. Such
aright brings within its purview an effective, purposeful and
meaningful consideration. Suitability or otherwise of the
candidate concerned, however, must be left at the hands of
the DPC, but the same has to be determined in terms of the
rules applicable therefor. .."
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14.  Itisalso settled principle of law that when Rule provides for the criteria
to be adhered to and the procedure to be followed, then it is incumbent that

" the exercise of power must be only in the mode provided by the statute (Please

see : Hukam Chand Shyam Lal v. Union of India AIR 1976 SC 789, wherein
it is held that "where a power is required to be exercised by a certain authority -
in a certain way, it should be exercised in that manner or not at all, and all
other modes of performance are necessarily forbidden". Further, in
Marathwada Umversn‘y v, Seshmo Balwant Rao Chavan AIR 1989 SC
582, wherein it is held -

26.  These principles of ratification, apparently do not have
any application with regard to exercise of powers conferred
under statutory provisions. The statutory authority cannot travel
beyond the power conferred and any action without power

has no legal validity. It is ab initio void and cannot be ratified.
' (Emphasis sﬁpplie‘d)

15. In the case at hand, evidently and undisputedly, the procedure
prescribed under Rule 4 & 6 of Rules of 2002 are applicable for promotion
from Class I to Class I posts. Rule 4 stipulates -

"4, . Determination of basis for promotion.- (1) Promotion
from class IV to higher pay scale of class I'V, class IV to class
I11, class III to higher pay scale of class 111, class I to class
1, class 11 to higher pay scale of class IT and class II to class
I posts shall be made on the basis of "seniority subject to
fitness". - .

(2) Promotion from class I to higher pay scale of class I posts
shall be made on the basis of "merit-cum- seniority".

Provided that the Promotion from the post of sub- Engineer

to Assistant Engineer in the Departments of Public Works,,

Water Resources, Public Health Engineering and also

Panchayat and Rural Development shall be made on the bas1s
of "merit-cum- seniority."

16.  Whereas, Rule 6 lays down the procedure to be followed in case of
promotion. Sub-rule (1), (4), (5), (6) and (7), which are relevant in the context,
are extracted below -
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"6. Promotion on the basis of seniority subject to fitness.-

(1) In such cases where the promotion is to be made on the
basis of seniority subject to fitness, there shall be no zone of
consideration for all categories.

(4)  Themeeting of the Departmental Promotion Committee
shall be held every year. It shall consider the suitability of the
public servants for promotion separately with reference to the
vacancies of each year starting with the earliest year onwards.
The Departmental Promotion Committee shall consider the
suitability of the public servants for promotion to fill up the
unfilled vacancies of the earlier year or years separately and
prepare the select list for the relevant year accordingly.
Thereafter the Departmental Promotion Committee shall
consider the suitability of the public servants for promotion to
fill up the existing and anticipated vacancies of the current year.

(5)  The Departmental Promotion Committee shall assess
the suitability of the public servants for promotion on the basis
of their service record and with particular reference to the
Annual Confidential Reports (ACRs) for 5 preceding years.
However, in cases where the required qualifying service is more
than 5 years, the Departmental Promotion Committee shall see
the record with particular reference to the ACRs for the years
equal to the required qualifying service,

(6)  When one or more ACRs are not available for any
reason for the relevant period, the Departmental Promotion
Committee shall consider the ACRs of the years preceding the
period in question.

(7)  Forfilling up the posts by this method, the Departmental
Promotion Committee shall consider the case of each public
servants separately on the basis of his own merit, that is to
say, that there shall be no need to make a comparative
assessment of the merits of public servant. The Departmental
Promotion Committee shall consider the records of each public

L)
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servant separately and shall categorize them as 'fit' or 'not fit'."

17.  Thus, ¢lear it is from these rules that in case of promotion from Class
I to Class I post as, in the present case, the same is on the basis of 'seniority
subject to suitability' and that there shall be no zone of consideration. And,
that the Departmental Promotion Committee shall assess the suitability of the
" public servants from promotion on the basis of their service record and with
particular reference to the Annual Confidential Reports (ACRs) for five
preceding years. And, that the filling up the posts by the method under Rule 6,
the DPC shall consider the case of each public servants separately on the
basis of his own merit that there shall be no need to make a comparative
assessment of the merits of public servant.

18.  Another Rule which needs mention at this stage to understand the
difference in procedure to be followed in case of promotion on the basis of
seniority-cum-suitability and merit-cum- seniority is sub-rule (9) of Rule 7,
which lays down the procedure to be adhered to in case of promotion on
merit-cum-suitability. It stipulates -

7. Promotion on the basis of merit-cum-seniority.

(9)  The Departmental Promotion/Screening Committee
shall make a relative/comparative assessment of the merits of
public servants who are within the zone of consideration and
make an overall grading of the public servants merit on the
basis of their service records and place them in the categories
as "Outstanding", "Very-Good", "Good", "Average"” and "Poor"
as the case may be. However, only those public servants who
are graded as "Very-Good" an above will be included in the
select list, by placing the public servants graded as
"Outstanding" on top followed by those graded as "Very-
Good", subject to availability of vacancies, with the public
servants with the same grading maintaining their inter-se-
seniority in the feeder cadre/part of the service/pay scales of
post.

19. T;hus, when compared with, the procedure laid down under Rule 7(9)
aims at elimination by comparative assessment whereas, Rule 6(7) aims at
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inclusion of seniors without taking recourse to comparative assessment by
adjudging their suitability.

20.  Whatthen would “seniority sub_] ect to suitability” mean ?

21.  Observing that in the matter of formulation of a policy for promotion
to a higher post, the two competing principles which are taken into account
are inter-se seniority and comparative merit of employees who are eligible for
promotion, their Lordships in B.V. Sivaiah v. K. Addankz Babu (1998) 6
SCC 720 were pleased to hold -

18.  We thus arrive at the conclusion that the criterion of
'seniority-cum-merit' in the matter of promotion postulates that
given the minimum necessary merit requisite for efficiency of

-.administration the senior, even though less meritorious, shall

~ have priority and a comparative assessment of merit is not

- required to be made. For assessing the minimum necessary
merit the competent authority can lay down the minimum
standard that is required and also prescribe the mode of
assessment of merit of the employee who is eligible for
consideration for promotion. Such assessment can be made
by assigning marks on the basis of appraisal of performance
on the basis of service record and interview and prescribing
the minimum marks which would entitle a person to be
promoted on the basis of seniority-cum-merit,

22.  Following decisions can also be taken note of on the aspect of
promotion based on seniority-cum-merit.

(i) In Rajendra Kumar Srivastava v. Samyut Kshetriva Gramin
Bank AIR 2010 SC 699, it is held -

10.  Thus it is clear that a process whereby eligible
candidates possessing the minimum necessary merit in the
feeder posts is first ascertained and thereafter, promotions are
made strictly in accordance with seniority, from among those
who possess the minimum necessary merit is recognised and
accepted as complying with the principle of 'seniority-cum-
merit'. What would offend the rule of seniority-cum-meritisa
process where after assessing the minimum necessary merit,
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promotions are made on the basis of merit (instead of seniority)
from among the candidates possessing the minimum necessary
merit. If the criteria adopted for assessment of minimum
necessary merit is bona fide and not unreasonable, it is not
open to challenge, as being opposed to the principle of
seniority-cum-merit. We accordingly hold that prescribing
minimum qualifying marks to ascertain the minimum merit
necessary for discharging the functions of the higher post, is
not violative of the concept of promotion by seniority-cum-
merit.

(i) In Ru;pa Rani Rakshit v. Jharkhand Gramin Bank AIR 2010
SC 787, itisheld -

"7. ... On the other hand, the Bank proceeded to assess their
inter-se-merit with reference to four criteria (period of service,
educational qualification, performance during three years, and
interview) by allocating respectively maximum marks of 40,
6, 24 and 30 (out of a total 100 marks) and then proceeded
to promote those who had secured the highest marks in the
order of merit. Thus there were two violations of the relevant
rules : (i) promoting candidates on merit-cum-seniority and
not on seniority-cum-merit; and (ii) assessing inter-se merit,
inter alia with reference to marks allocated to different
educational qualifications. It cannot, therefore, be said that
the promotions made on 20.11.1990 were on the basis of
seniority-cum- merit. Though the period of service was also

* considered as one of the factors for assessment of comparative
merit, the procedure adopted for promotion was merit-cum-
seniority. The High Court was, therefore, justified in interfering
with the promotions. The directions given by the High Court
for fresh process of promotion were in consonance with the
Rules and principles of seniority-cum-merit. The appeals,
therefore, have no merit.

10. .... Whenever a person is promoted to a post without
following the rules prescribed for such promotion, he should
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be treated as a person not regularly promoted to that post.
Consequently, where promotions are governed by Rules, in
computing the length of service, in the post to which an
employee is promoted, it is not permissible to include the period
of service rendered in pursuance of an illegal promotion which
is subsequently set aside."

23, Thﬁs, when promotion is on the basis of seniority-cum-merit, there is
greater emphasis upon seniority even though the same is not the deciding
factor. In Balbir Singh Bedi v. State of Punjab, (2013) 11 SCC 746, it is
held -

"15.  Inview of the above, the law as regards this point can
be summarised to the effect that, where a promotion is to be
given on the principle of "seniority-cum-merit", such promotion
will not automatically be granted on the basis of seniority alone.
Efficiency of administration cannot be compromised with at
any cost. Thus, in order to meet said requirements, all eligible
candidates in the feeder cadre must be subject to a process of
assessment to determine whether or not an individual in fact
possesses the specified minimum necessary merit, and in the
event that he does possess the same, his case must be
considered giving due weightage to his seniority. Furthermore,
the statutory anthority must adopt a bonafide and reasonable
method to determine the minimum necessary merit, as is
required to be possessed by the eligible candidate."

24.  Inthecontext, reference can also be had of the decision in Rajendra
Kumar Srivastava v. Samyut Kshetriya (2010) 1 SCC 335 wherein their
Lordships were pleased to hold -

"11.  Itis also well settled that the principle of seniority-
cum-merit, for promotion, is different from the principle of
'seniority’ and principle of 'merit-cum-seniority'. Where
promotion is on the basis of seniority alone, merit will not play
any part at all. But where promotion is on the principle of
seniority-cum-merit, promotion is not automatic with reference
to seniority alone. Merit will also play a significant role. The
standard method of senjority-cum-merit is to subject all the
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eligible candidates in the feeder grade (possessing the
prescribed educational qualification and period of service) to
a process of assessment of a specified minimum necessary
merit and then promote the candidates who are found to
possess the minimum necessary merit strictly in the order of
seniority. The minimum merit necessary for the post may be
assessed either by subjecting the candidates to a written
examination or an interview or by assessment of their work
performance during the previous years, or by a combination
of either two or all the three of the aforesaid methods. There
is no hard and fast rule as to how the minimum meritis to be -
ascertained. So long as the ultimate promotions are based on
seniority, any process for ascertaining the minimum necessary
merit, as a basic requirement, will not militate against the
principle of seniority-cum-merit.

13, Thus it is clear that a process whereby eligible
candidates possessing the minimum necessary merit in the
feeder posts is first ascertained and thereafter, promotions are
made strictly in accordance with seniority, from among those
who possess the minimum necessary merit is recognised and
accepted as complying with the principle of 'seniority-cum-
merit'. What would offend the rule of seniority-cum-meritis a
process where after assessing the minimum necessary merit,
promotions are made on the basis of merit (instead of seniority)
from among the candidates possessing the minimum necessary -
merit. If the criteria adopted for assessment of minimum
necessary merit is bona fide and not unreasonable, it is not
open to challenge, as being opposed to the principle of
seniority-cum-merit. We accordingly hold that prescribing
minimum qualifying marks to ascertain the minimum merit
necessary for discharging the functions of the higher post, is
not violative of the concept of promotion by seniority-cum-
merit." :

25.  Keeping in mind the principle of law laid down as regard to premotion
on the basis of seniority-cum-suitability/seniority-cum- merit, in the case at
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hand, the relevant rules adverted to i.e. Rule 4 and the procedure required to
be adhered to as stipulated under Rule 6 of Rules of 2002, the fixing of bench
mark A+ and A for adjudging the eligibility as observed earlier has led to
elimination of such seniors who does not have these gradings. Thus, an element
of merit over seniority has been introduced by the DPC. This is further
established by sub-clause (5) of Clause 7 of the criteria laid down by DPC,
which envisages -

(5) WARY =t yai=ifer /™ 2002 &1 SB¥PT 9 & ST HRDT 6 B AR
MR W 35l B Frgior Wieraar sifter gRT {5y 17 geuie B
YR W T e | afy wfify Mo sRiee 3§ wfnge sl
AT FHES AMPN g7 Y T [i6T T AR R Egasal
BN B BT 3 HeAd 6l © A 98 U AT A PR ferfog
BRI §Y oA T U=y BRIRY Wil after gRr ey g
TS P AR W U 35 7 Daet TP Sib a7 TDbIT AT TeT
et | T W1 S H @ T

- which is in consonance with the procedure laid down under Rule
7(9) for promotion on merit-cum-suitability but is not in conformation with
Rule 6 of Rules 02002, Rather, the criteria laid down under sub-clause (3)
and (5) of Clause 7 is antithesis to the basic rule of seniority subject to suitability
as envisaged under Rule 4 read with Rule 6 of Rules of 2002.

26.  Considered thus the procedure adhered to by the Departmental
Promotion Committee by laying down the criteria introducing the element of
merit having overriding effect on seniority cannot be given the stamp of approval
and the non-promotion of seniors as compared to juniors on the basis of these
criteria deserves reconsideration on the basis of above analysis by holding a
review Departmental Promotion Commiittee, wherein if seniors are adjudged
suitable, the juniors who were promoted on the basis of criteria found to be
contrary to Rule 4 and 6 of Rules of 2002 will have to give way. For that, no
separate notice need be issued to the juniors as their promotion were subject
to final outcome.

27. Let the action be taken within three months from the date of
communication of this order.

28.  Petitions are allowed to the extent above. However, there shall be no
order as to costs.
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29.  Leta copy of this common order be retained in connected petitions.

Petition allowed.
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: WRIT PETITION
" Before Mr. Justice Rohit Arya . :
 W.P. No. 466072015 (Gwalior) decided on 14 September, 2015

NATHURAM SHARMA _ .. Petitioner
Vs. . '
STATE OF M.P. & ors. ...Respondents

A. Cooperative Societies Act, M.P. 1960 (17 of 1961), Section
64— Election dispute — Once the result has been declared, the only remedy
to the person aggrieved with the declaration of result is to file election
petition/ election dispute beforethe Registrar under Section 64 of the Act—
The complaint on the ground of improper rejection of nomination papers
can be made as one of the grounds in the Election Petition. (Paras20 & 21)
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. B. Cooperative Societies Act, M.P. 1960 (17 of 1 961), Section
57 B Preparation of Electoral Rolls - The power under Section 57-B
(2) relates to the preparation of electoral rolls and the conduct of all
elections of cooperativé society, and it does not extend to set aside
the elections held for the reason of improper rejection of nomination
papers and subject matter which is covered within the scope of election
dispute under Section 64 of the Act. (Para20)
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C. Constitution — Article 226/227 Scope of Jurisdiction of
High Court in Election Matters, where the Authority has acted in excess
of its’ jurisdiction — Respondent No. 5 filed a complaint hurling serious
allegations against Returning Officer including rejection and scrutiny
of nominations and declaration of results under political pressure —
The Collector conducted an enquiry and submitted the enquiry report
before the Authority, and the Authority has stayed election — Held —
The Authority has acted in excess of jts’ jurisdiction — The report
submitted on a complaint of third person without notice to the Returning
Officer and without verifying the record, could not form basis to justify
stay of election by the Authority and thereby, restraining the elected
office bearers to function — Writ Petition allowed — However, the Court
declined to interfere into merits and demerits of factual disputes, as
there being several allegations and counter-allegations.  (Para22)
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ORDER

RomIT ARYA, J. :- This writ petition under Article 226 & 227 of the
Constitution of India is directed against the communication dated 14/7/2015
addressed to Deputy Commissioner, Cooperative, District Bhind under the
signature of Secretary, M.P. State Cooperative Election Authority, Bhopal in
the context of election of members of Prathmik Krishi Sakha Sahkari Sanstha,
Maryadit, Athar, District Bhind purportedly with the approval of the election
authority staying the election with immediate effect.

2. Facts necessary for disposal of writ petition are to the following effect:-

Prathmik Krishi Sakha Sahkari Sanstha, Maryadit, Athar, District Bhind
(hereinafter referred to as “Society™) is a society registered under the provisions
of M.P. Cooperative Societies Act, 1960 (for short “the Act”). For the
purposes of election of members of Board of Directors, President/Vice
President and representatives to be sent to other societies, M.P. State
Cooperative Election Authority, Bhopal (hereinafter referred to as “Authority”)
issued the election programme (Annexure P/3). Respondent No. 6 was

_ appointed as Returning Officer vide order dated 16th June, 201 5.Asperthe

election programme the date for publication of notice of election programme
was fixed as 24/6/2015, for submission of nomination papers the date was
fixed as 1/7/2015, for scrutiny of nomination papers and publication of valid
nominations the date was fixed as 2/7/2015, for withdrawal of nomination
papers and publication of final list of candidates with allotment of election
symbols, the date was fixed as 3/7/2015, for polling, the date was fixed as
9/7/2015, for filling the seats through co-option the date was fixed as
10/7/2015, for notice to members to be elected as to the post of President/
Vice President and representatives to be sent to other societies, the datc was
fixed as 11/7/2015 and the date for declaration of name of President/Vice
President and representatives to be sent to other societies was fixed as
14/7/2015.

On 1/7/2015 in prescribed Form 6 (ii), 31 nomination forms were
received. After scrutiny of nomination forms on 2/7/2015,21 nomination forms
were rejected as candidates were found to be ineligible. 10 nomination forms
were accepted as found to be eligible. There was no withdrawal of nomination.
As per the programme, on 11/7/2015 meeting was called with due notice to
all members as regards election of President/Vice President and representatives
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to be sent to other societies scheduled on 14/7/2015. On 14/7/2015, al elected
members were present and election of President/Vice President and
representatives to be sent to other societies was held. After election, result
was declared. No dispute or any complaint whatsoever was raised by
respondent No. 5, who even otherwise was not a candidate in election or by
any of the society members before the Returning Officer. Likewise, none of
the candidates whose nomination paper was rejected, has filed either any
complaint or raised any dispute at any point of time before the Returning
Officer.

3. It appears that respondent No. 5 filed a complaint before the Collector,
respondent No. 3 on6/7/2015 hurling serious allegations against Returning
Officer in the matter of election including rejection of nominations, scrutiny of
nominations and declaration of results etc allegedly under some political
pressure. As reflected from the impugned communication, the Collector
conducted an enquiry and submitted the enquiry report before the Authority
and the Authority has stayed the election.

4, Before adverting to respective contentions of learned counse] for the
parties, it is considered apposite to refer to relevant provisions incorporated
in the M:P. Cooperative Societies Act, 1960 and Rules made thereunder.

5. M.P. Cooperative Societies (Amendment) Act, 2012, Chapter VA
has been inserted dealing with conduct of election of Cooperative Societies.
Section 57-B deals with Election of Board of Directors and sub-section (2)
thereof provides that superintendence, direction and control of the preparation
of electoral rolls for, and the conduct of all elections of co-operative society
shall vest in the State Co-operative Election Authority under the provisions of -
this Act and Rules made thereunder. Section 57-C provides for State Co-
operative Election Authority. The State Government shall, by notification, in
the Gazette, appoint a person as the Madhya Pradesh State Co-operative
Election Authority, hereinafter called the 'Authority'. Section 57-D deals with
functions of Authority. Section 57-F provides for power to issue directions by
the Authority for conducting free, fairand impartial elections to any society or
its committee or members, . :

6. In exercise of powers under sub-sections (1) and (2) of Section 95 of
the M.P. Cooperative Societies Act, 1960 amendments in the Madhya Pradesh
Cooperative Societies Rules, 1962 (for short “the Rules™) have been made
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vide notification No. F.5.3-2013-15-1 dated 26th June, 2013. Relevant
provisions thereunder are as follow:-

Chapter VA deals with procedure for conduct of elections in
Cooperative Societies; whereunder, Rule 49-C provides for
preparation of members list for election.

Rule 49-D deals with appointment of Returning Officer. Rule
49-E deals with procedure for election of members of the
Board of Directors. Inter alia sub-rule (3) provides for issuing
election programme, sub-rule (4) prov1des for presentation of
nomination papers, sub-rule (5) provides for scrutiny of
nomination papers and sub-rules (8) provides as under:-

“(8) If the number of duly nominated candidates for
election as members of Board of Directors is equal to or
less than the number of seats to be filled, the Returning
Officer shall declare in Form G-17 that there is no need
for polling for such members and he shall intimate this
fact to the society.”

7. As such, if number of nominated candidates for election is equal to
seats to be filled, Returning Officer shall declare in Form G-17 that there is
no need for polling for such members and accordingly information shall be
furnished to society. Rule 49-F deals with election of chairman, vice chairman
and representatives by the members of Board of Directors; whereunder, sub-
rule (3) provides for as under:-

“(3) Where more than one valid nomination papers are
not received for a post, the returning officer shall declare
such candidate duly elected with regard to whom valid
nomination paper has been received.”

.8 Learned counsel for the petitioner contends that since 10 nominations -
were found eligible and total 10 seats were available in the Society, hence, no
further clectlon/polhng was required in terms of sub-rule 3 of Rule 47-F. As
not more than one valid nomination papers were received for a post, therefore,
on 14/7/2015 in the presence of all elected members, the Returning Officer
declared such candidates as.duly elected and accordingly declared the results
under sub-rule (3) of Rule 49-F of Rules as per election programme. Assuch
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once, results were declared, the Authority had no jurisdiction to stay the
election. It is further contended that if any person having locus standj, is
aggrieved by the elections, he is always free to file an election dispute under
Section 64 of the Aét. The Authority has no jurisdiction to interfere with the
results declared by Returning Officer under the Act and Rules framed
thereunder.

9. Itis further contended that even otherwise, the alleged communication
staying the election so held is arbitrary, illegal and de hors facts on record. It
is submitted that aforesaid impugned communication is sought to be justified
on the basis of an enquiry allegedly held by the Collector on the complaint of
respondent No. 5 dated 6/7/2015. Respondent No. 5 was not among the
candidates having filed the nomination papers. None of the candidates having
filed the nominations, have raised any question or dispute in the matter of
rejection of nomination papers or declaration of results. None of the candidates,
whose nominations were accepted were noticed on complaint and no
opportunity was afforded by the Collector. Even the Authority while issuing
the impugned communication solely acted upon the report of the Collector
without notice and without seeing the record of Returning Officer. Learned
counsel for the petitioner further contended that declaration of valid nominations
for election of President/Vice President and representatives to be sent to other
societies was in accordance with sub-rule (8) of Rule 49-E of the Rules and
likewise the elections of President/Vice President and representatives to be
sent to other societies on 14/7/2015 was also in accordance with sub-rule (3)
of Rule 49-F. With aforesaid submissions, it is prayed that impugned
communication deserves to be quashed.

10. . To bolster his submissions learned counsel for the petitioner has relied
on the judgment of this Court in the matter of Radhey Shyam Sharma V.

Chairman, Sewa/Vriha Sahabkari Samiti Lashkar, Gwalior and Ors, 1989
MPLJ 208 to contend that the controversy involved in the aforesaid case was
also.similar to one in hand. This Court while rejecting the contention alleging
colourable exercise of powers on the part of Returning Officer in the matter of
rejection of nomination papers, has held that merely because as a result of
acceptance of a particular number of nomination papers and if that number
corresponds the number of seats to be filled up, it cannot be said that there
was any design behind exercise of his powers by the Election Officer in doing
SO. :
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11. . Learned counsel for the petitioner has also relied on the decision of
this Court in the matter of Ganesh and Ors. Vs. State of M.P. and Ors.,
2001 RN 411, para 43 of which reads as under:-

“43. The core question is whether this Court should
entertain the writ petition in view of the language employed
under section 64 of the Act. True it is, on certain occasions
this Court had interfered where there has been violation
of the mandatory rules or mass rejection of the nomjnation
forms. The learned counsel for the petitioners endeavoured
hard fo show that some of the cases are similar to the cases
wherein this Court had interfered. With regard to valid
appointment of Returning Officer, the cases which have
been come before this Court at present are quite different
than that of Thaneshwar Shyam Bihari Mishra (supra). In
that case the appointment was vitiated being hit by the
principle 'delegatus non protest delegate’ and it was
manifest on the face of it but the cases at hand require
reference fo various circulars and can be adjudicated by
the Registrar. As far as the rejection of nomination papers
in mass scale is concerned, as has been noticed earlier, in
some cases singular petitioner has approached this Court.”
Quite apart from the above, in all circumstances it cannot
be said that mass scale rejection or nomination papers
would entitle the aggrieved persons to invoke the
extraordinary jurisdiction of this Court. There may be
fustification for such rejection. To give a hypothetical
example if a declaration is to be given under the Act but
the same is not given by many a candidate whether fault
can be found with the Returning Officer in law in rejecting
the nomination papers. Whether opportunity was given tot
he candidates at the time of scrutiny or not is another
aspect altogether and remains int eh realm of facts which
can be adjudicated by the Registrar. Thus, in my considered.
opinion, the decisions whether in there was interference
are of not much assistance to the petitioners. As has been
indicated in number of cases, in very exceptional case
interference by this Court under Article 226 may be
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warranted but in the. present batch of cases facts and
circumstances do not so warrant and the petitioners can
very well agitate their grievances before the Registrar of
the Cooperative Societies.”

12.  Except respondents No. 2 and 6, none of the other respondents have
filed counter affidavit.

13.  Following contentions are advanced by learned counsel for respondent
" No.2:

In the light of provisions as contained under Section 57-B(2), the
Authority has vide powers of superintendence, direction and control in the
matter of election of cooperative society and therefore, Authority was fully
competent to stay the election results declared on 14/7/2015. It is further
contended that the complaint received on 7/7/2015 was duly notified to the
Returning Officer for appearance before the Additional Collector on
13/7/2015, but he chose not to appear, therefore, after hearing the complainant,
the report was prepared. Various irregularities were found on the part of
Returning Officer while rejecting 21 nominations papers and declaring 10
nominations as valid nominations. Learned counsel has made reference to
sub-rule (3) of Rule 49-G of Rules to contend that the Authority was within its
jurisdiction while staying the election by impugned communication. Relevant
part whereofreads as under:-

“(3) Fresh polling/election because of procedural
irregularity-

(a) If on any polling booth any error or irregularities in
procedure as is likely to vitiate the poll is committed at the
polling both, the Returning Officer shall inform the matter
Immediately to Authority and shall also give a copy of the
Same to coordinator.”

With the aforesaid submissions, learned counsel for the respondent
prayed for dismissal of the petition. -

14. Respondent No. 6 has also filed counter affidavit. It is contended that
enquiry report dated 13/7/2015 by the Additional Collector on direction of
the Collector vide letter dated 7/7/2015 with reference to the complaint of
respondent No. 5 was the basis for staying the election declared on 14/7/2015
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for which respondent No. 6 was never noticed for appearance before the
Colléctor Office to remain present on 13/7/2015 as explained in detail in
para 1 of the counter affidavit. As such, the report is prepared without hearing
the respondent No. 6-Returning Officer and without verifying the record. It is
further contended that after appointment of Returning Officer, the election
programme was declared. 21 nominations were found ineligible, hence,
rejected. 10 nominations were found eligible or valid. Thereafter, notice for
meeting was issued on 11/7/2015 and meeting was held on 14/7/2015 for
election of President/Vice President and representatives to be sent to other
societies and election results were declared. It is further contended that none
of the candidates filing nomination papers have raised any dispute at the time
of rejection of nomination papers or till completion of elections and issuance
of results of election. Even respondent No. 5, who otherwise not a candidate
to election did not raise any dispute or complaint before respondent No. 6 at
any point of time. It is further contended that even the veracity of the allegations
made in the complaint, if examined, it is crystal clear that there is inherent
contradictions and inconsistencies, as it is alleged in the complaint that returning
officer was not present in the office of Society, by another complaint dated
9/7/2015 (Annexure R/2/4), it is alleged that on 1/7/2015 total 31 forms
were received and 21 forms were rejected at home on 2/7/2015 without any
reason-under political pressure. On 13/7/2015 (Annexure R-2/7) in the
statement before the Additional Collector, the complainant admitted that
nomination forms were given on 1/7/2015 in office of Society but no scrutiny
and withdrawal of form proceedings was held on 2nd and 3rd July, 2015. As
such, three different statements by complainant are well evident. There is no
explanation as to why complaint was not filed on 2nd and 3rd July, 2015 in
the context of aforesaid facts and circumstances.

15.  Heard learned counsel for the parties.

16.  The preliminary question arose for consideration is as regards scope
of jurisdiction of this Court under Article 226 of the Constitution of India in
the matter of election dispute in the facts and circumstances of the case.

. 17. Having gone through the judgments cited by learned counsel for the
petitioner; this Court is in respectful agreement with the ratio of decisions
cited by learned counsel for the petitioner. This Court in aforesaid decisions
has referred to and relied upon catena of judgments of Supreme Court and
this Court in the context of scope of jurisdiction under Article 226 of the
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Constitution of India in the matter of election disputes for which statutory
remedy is provided for filing an elecfion petition/dispute under the Act.
However, this Court consider it apposite to refer to one of the judgments of
Hon. Supreme Court in the matter of Gajanan Krishnanji Bapat and Anr.
Vs. Dattaji Raghobaji Meghe and Ors., (1995) 5 SCC 347 for exposition
of law in the field. Para 12 of the aforesaid decision reads as under:-

“12.The right to elect and the right to be elected are
statutory rights. These rights do not inhere in a citizen as
such and in order to exercise the right certain formalities
as provided by the Act and the Rules made thereunder are
required to be strictly complied with. The statutory
requirements of election law are to be strictly observed
because the election contest is not an action at law or a
suit in equity but it is a purely statutory proceeding
unknown to the common law. The Act is a complete code
in itself for challenging an election and an election must
be challenged only in the manner provided for by the Act.”

18.  Further a Division Bench of this court in the case of Rajendra Shukla
Vs. A.B.Qureshi, Assistant Registrar, Cooperative Societies, Bilaspur and
Ors., 1985 MPLJ 140 has observed that writ petition cannot be entertained
after declaration of election programme in view of proviso to Section 64 of
the Act. '

19.  Further Section64 of the Act deals with Disputes and inter alia provides
by way of proviso as under:-

“Provided that the Registrar shall not entertain any dispute
under this clause during the period commencing from the
announcement of the election programme till the
declaration of the results.”

20. * Facts onrecord, reveal that Returning Officer in the process of scrutiny
of nominations has rejected 21 nomination papers and found remaining 10
nominations as valid. Thereafter, meeting was convened on 14/7/2015. Election
of President/Vice President and representatives to be sent to other societies
was declared on 14/7/2015 in terms of Rule 49-F (3) of Rules, as such once
the result has been declared, complaint on the ground of improper rejection
of nomination papers, in the opinion of this Court can be made only by an
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election petition/dispute under Section 64 of the Act as one of the grounds in
the electior petition. As complaint on the aforesaid premise, attributing motives
and allegations against Returning Officer for enquiry by the Collector, is not
envisaged either under the M.P. Cooperative Societies Act or Rules made
thereunder for purpose of setting aside election. Authority in the purported
exercise of powers of superintendence, direction and control under Clause
(2) of Section 57-B of Act cannot exceed its jurisdiction to interfere with the
result of elections acting upon report of the Collector and thereby staying the
clection result already declared. The power under Section 57-B (2) relates to
the preparation of electoral rolls and the conduct of all elections of co-operative
society and does not extend to set aside the elections held for the reason of
improper rejection of nomination papers; subject matter which is covered
within the scope of election dispute as provided for under Section 64 of the
Act.Hon. Supreme Court in the ¢ase of M. P. Ponnuswami Vs. The Returning
Officer, Manakkal Constituency, Namakkal, Salem, District and Ors
AIR 1952 SC 64'in  para 16 has held as under:- '

“16. The conclusions which I have arrived at may be,
summed up briefly as follows: .

(1) 'Having regards to the important functions which the

- legislatures have to perform in democratic countries, it
has always been recognized to be a matter of first -

- importance that elections should be concluded as early as
possible according to time-schedule and all controversial
matters and all disputes arising out of elections should be
postponed till after the. elections are over, so that .the
election proceedings may not be unduly retarded or
protracted.

(2) In conformity with this principle, the scheme of the
election law in this country as well as in England is that -
no significance should be attached to anything which does
not affect the 'election”; and if any irregularities are
. committed while it is in progress and they belong to the
category or class which under the law by which elections
are governed, would have the effect of vitiating the
“election” and enable the person affected to call it in
question, they should be brought up before a special
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tribunal by means of an election petition and not be made
the subject matter of a dispute before any court while the
election is in progress. ”

(emphasis supplied)

21.  Inlight of the aforesaid discussion, this Court holds that the Authority
has acted in excess of its jurisdiction and the same finds support of judgments
of this Court and Hon. Supreme Court. The contention of learned counsel for
respondent no.2 that issuance of impugned communication (Annexure P/1)
by the Authority was well within his jurisdiction in exercise of his powers of
superintendence, control and direction under sub-section (2) of Section 57-B
of the M.P. Cooperative Societies Act read with Rule 49-G (3) quoted above,
in the opinion of this Court, is far-fetched and contrary to the settled legal
position. As per the election programme, election of President, Vice President
and Representatives to be sent to the other societies was declared on
14/7/2015. The powers under Section 57-B(2) is in relation to preparation of
electoral rolls and conduct of election of the society and cannot be stretched
to intermingle with election results declared with the aid of Rule 49-G (3)
quoted above, which has no application to such situation. The only remedy
available to person aggrieved by the declaration of result is to file election
petition or election dispute before the Registrar under Section 64 of the
Cooperative Societies Act. The reliance on the judgment of the Hon'ble
Supremé Court in the case of Mohindeer Singh Gill and Anr. Vs. The Chief
Election Commissioner, New Delhi and Ors., AIR 1978 SC 851 is of no
assistance to the petitioner.

22.  Inview of the aforesaid opinion formed by this Court on jurisdictional
" issue, this Court does not propose to interfere into the merits and demerits of
factual disputes raised by the parties as there are allegations and counter
allegations. Even otherwise, the report submitted by Additional Collector dated
13/7/2015 on a complaint of third person, not being a candidate to the election
and without notice to Returning Officer and without verifying the record, could
not form basis to justify stay of election by Authority and thereby restraining
elected office bearers to function. . i

23.  Accordingly, writ petition is hereby allowed and impugned
communication (Annexure P/1) dated 14/7/2015 is hereby set aside.

Petition allowed,
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I.L.R. [2016] M.P., 3265
WRIT PETITION
Before Mr. Justice Sheel Nagu
W.P. No. 6884/2014 (Gwalior) decided on 3 November, 2015

KUSMARATHORE (SMT.) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution — Article 226 — Death in the police encounter —
Non-registration of the First Information Report — Seeking a direction
to register case against the Police Officers — In the matter of death in
a police encounter, the appropriate step is to prefer a written application
to the Sessions Judge within whose territorial jurisdiction the incident
in question took place, regarding abuse or lack of independent
investigation or impartiality shown by any of the functionaries of the
State involved in investigating process. (Para11 C)

TRET — JePT 226 — Plrw gowe # gy — uww qael
gfedgs & 71 faar w1 - gfew afefal @ faeg gavor o« fsd
w4 89 frew = e T — gfaw gods ¥ g @ e ¥ S een aw
g & adwor ufipgr & witafag w0 @ Rl W e grT @ s
FAYT T Pregerar § el TC AW JAr gEUAT B Gay F 99 wHA
~rareEfie @ gaE fafea adss e fear o, Rt a=iw aftrerfa
 Foda wa uer ufed g9

Cases referred:
(2014) 2 SCC 1, (2014) 10 SCC 635. .

A.S. Bhadoriya, for the petitioner.

Arvind Dudawat, Addl. A.G. for the respondents No. 1 to 3/State.
Anil Mishra, for the respondent No. 4.

Sangeeta Pachouri, for the respondent No. 7.

M.P.S. Raghuvanshi, for the respondent No. 9.

ORDER

SueeL NaGu, J. :- The present petition is heard finally with the consent
of learned counsel for the rival parties. The matter was listed on an application
being I.A.No. 6166/2015 for regalling of order dated 20/08/2015.
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2. . This Court by interim order dated 20/08/2015 prima facie found that
relief contained in clause 7.1 of the petition seeking direction for conduction
of enquiry in crime No. 513/2014 registered at police station Gola Ka Mandir,
Dist. Gwalior and crime No. 828/2014 registered at police station Bahodapur,
Dist. Gwalior by CBI or an independent agency has become infructuous as
investigation in both the offences were handed over to the CID on 05/11/2014
vide Annexure R-1. )

3. By interim order dated 20/08/2015, this Court in regard to relief
contained in clause 7.2 of the petition sought registration of offence u/S. 302
of IPC against erring police personnel. This Court while declining to make
anry comment on merits and relying upon the decision of the Apex Court in the
case of Lalita Kumari Vs. Government of U.P. & Ors. reported in (2014)
2 SCC 1, directed that information furnished by the petitioner contained in
Annexures P-19 & P-20 alleging offence against police personnel ought to be
acted upon in terms of law w/S. 154 of Cr.P.C, Therefore, necessary directions
in that regard were issued to comply with the statutory provision w/S. 154 of
Cr.P.C. in terms of the law laid down in the case of Lalita Kumari (supra).

3.1  While seeking recalling of interim order dated 20/08/2015, learned
.counsel for the respondents raised singular contention that the said direction
given in regard to prayer in clause 7.2 of the petition runs contrary to the
decision of the Apex Court rendered in the case of People's Union for Civil
Liberties and Anr. v. State of Maharashtra & Ors. reported in (2014) 10
SCC 635, whereby, Apex Court while dealing with the prayer of absence of
any codified guidelines in regard to investigation of death in police encounter
laid down guidelines in para 31 of its judgment.

3.2 Learned State counsel submits that para 31.16 of these guidelines, the
family of the victim dying in police encounter is provided a forum to ventilate
all the grievances against abuse or lack of independent investigation or
impartiality by any functionary of the State conducting investigation in cases
of police encounter. For ready reference and convenience paragraph 31.16
of the Guidelines is reproduced herein below :-

“31.16 If the family of the victim finds that the above
" procedure has not been followed or thére exists a pattern
of abuse or lack of independent investigation or
impartiality by any of the functionaries as above
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mentioned, it may may make a complaint to the Sessions
Judge having territorial jurisdiction over the place of
incident. Upon such complaint being made, the Sessions
Judge concerned shall look into the merits of the complaint
and address the grievances raised therein.”

4. From the above, it is evident that family of the victim in police encounter
can make complaint to the Sessions Judge within whose territorial jurisdiction
the encounter took place and on doing so the Sessions Judge is directed to
look into the merits of the complaint and address the grievances raised therein. .

4.1  Inthe face of above said law laid down in the case of People's Union
(supra), learned State counsel contends that the direction issued by interim
order dated 20/08/2015 is untenable. It is further contended that since a
complete and exhaustive procedure is laid down by the decision in the case of
People's Union (supra) dealing exclusively with police, all encounter causes
and grievances arising out of the incident of police encounter vide crime No.
513/2014 registered at police station Gola Ka Mandir, Dist. Gwalior and
crime No. 828/2014 registered at police station Bahodapur, Dist. Gwalior
can very well be taken care of by the Sessions Judge having territorial
jurisdiction over the incident.

5. This petition now survives only to the extent of reliefin clause 7.2 and
7.3 of the petition which are reproduced herein below :-

7(2) 77 @1 geareff &, 2 7 3 F SRR a7 wrd 5 anfereal
EIT q11 gfere amfEraiRal’ @ foree &t 75 Rremad vHev f1 19
F Sgwre, TN glorer afmRal & fve WLTfe #T g 302 @7
HHeT GAIE Y/ .
7(3) 97 1@, gearell . 1 % el far wd fF Tfeereal ger

GWE?W%‘WW%‘W@?WWW@?H@WW
¥5TT #} 5re |

6. The petitioner who happens to be widow of the victim who died in
alleged police encounter giving rise to crime No. 513/2014 registered at police
station Gola Ka Mandir, Dist. Gwalior and crime No. 828/2014 registered at
police station Bahodapur, Dist. Gwalior prays for direction for taking action
against the erring police personnel by registration of an offence of murder
against them. The investigating process in crime No. 513/2014 registered at
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police station Gola Ka Mandir, Dist. Gwalior and crime No. 828/2014

registered at police station Bahodapur, Dist. Gwalior is being conducted by
CID.

7. The Apex Court, after noticing hiatus in law providing for specific
procedure for conducting fair and impartial investigation in matters of police
encounter, rose to the occasion and laid down specific guidelines in para3l
of the said judgment.

8. Perusal of above said detailed guidelines provided by Apex Court, it
is revealed that all the eventuality arising from the incident of death in police
encounter are taken into account including aspect of providing forum to the
dissatisfied family member of the victim in police encounter in para31.16 of
the said decision of People’s Union (supra).

9. After hearing learned counsel for the rival parties, this Court is of the
considered view that the interim order dated 20/08/2015 to the extent it directs
for acting upon written information vide Annexures P-19 & P-20 of the petition
in terms of decision of the Apex Court in the case of Lalita Kumari (supra)
deserves to be recalled on the anvil of law laid down by the Apex Court in the
case of People's Union (supra).

9.1 This Court is conscious of the fact that the decision of the Apex Court
in the case of Lalita Kumari (supra) was rendered by a Bench comprising of
five Judges whereas decision in the case of People's Union (supra) was
rendered by a Bench comprising of three Judges. However, the Apex Court in
the case of Lalita Kumari (supra) in generic terms laid down the law as
regards statutory obligation of the police under section 154 of Cr.P.C. on
receiving information alleging commission of cognizable offence, while on the
other hand the decision of the Apex Court in People’s Union (supra) though
rendered by a Bench of lessor strength of Judges dealt exclusively with the
matter of investigation in incidents of death in police encounter and issues
related therein.

9.2 The instant petition is a case arising out of an incident where death
took place in alleged police encounter and, therefore, law laid down in the
decision of the Apex Court in People’s Union (supra) would squarely apply
to the facts of the present case to the exclusion of the law laid down in the
case of Lalita Kumari (supra). It is settled principle of law that special law
supercedes the general law to the extent of commonality between the two
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(Generalia specialibus non derogant).

93 In terms of the above discussion the interim order passed on
20/08/2015 so far as it directs the respondents to act upon Annexures P-19
& P-20 in terms of decision rendered in the case of Lalita Kumari (supra) is
declared to be untenable and, therefore, is recalled.

10.  Asregards other direction of providing police protection, this Court
by instant final order affirms the interim order of directing the Superintendent
of Police, Gwalior to provide adequate and necessary security to Rameshwar
Rajput who is one of the witness in the incident as and when the said witness
seeks such police protection.

11.  Accordingly, this petition stands disposed of with the following
directions :-

a) CID is directed to conduct and conclude the
investigation in crime No. 513/2014 registered at
police station Gola Ka Mandir, Dist, Gwalior and crime
No. 828/2014 registered at police station Bahodapur,
Dist. Gwalior against the husband of the petitioner-
widow impartially without any malice coming into play
as expeditiously as possible. ’ '

b) The Superintendent of Police, Gwalior is directed to
ensure police protection to the witness Rameshwar
Rajput as and when the same is sought by him with
utmost promptitude.

c) The petitioner is at liberty to prefer appropriate written
application to the Sessions Judge within whose
territorial jurisdiction the incident in question took
place, as regards grievances contained in Annexures
P-19 & P-20 dated 27/10/14 & 28/10/14
respectively, abuse or lack of independent investigation
or impartiality shown by any of the functionaries of the
Stafe involved in investigating process. In case any such
application is moved, the learned Sessions Judge shall
deal with the same with utmost promptitude in terms
of guidelines laid down by the Apex Court in the case
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of People's Union (supra).

d) Prayer inregard to compensation shall remain open to
the petitioner to claim in future as and when occasion
arises and if law permits.

, No order as to cost.
Order accordingly.

L.L.R. [2016] M.P., 3270
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No., 12065/2012 (Indore) decided on 2 March, 2016

SARITA MISHRA (SMT.) ...Petitioner
Vs. :
STATE OF M.P. & ors. ...Respondents

A. Constitution —Article 226 — Service Law —Non payment
of regular pay scale — Petitioner was appointed as Samvida Shala
Shikshak Grade Il on 3.2.2007 and later on was absorbed as Adhyapak
— She was receiving fixed salary of Rs. 5000/- per month from the year
2007, though she was regular employee — Held — Respondents are
directed to pay the arrears of regular pay scale salary with interest @
8.5% per annum to the petitioner, if not paid within two months, the
petitioner shall be entitled for 12.05% interest till the date of actual
payment, (Paras 2,12 & 14)

7. TR — s 226 — wWar AT — Pt dawE BT
T T fear wrr — At @ e 03.02.2007 F wher wer Riaw
T—I @ GI% W Frgaa fFar @ o w9 gvan § geue @ 1 9w Sws
HAeraT 541 77 o7 — Jafl, 9% ve P sdar oft, 98 O 2007 @
gftrme frre 499 ®Ud s000/— Wt @Y WA oft — afPEiRe —
geeftaur &t A F 8.5% R @Y ax @ e wite frofe daE
T 99T & THET BT AAE S 2q PRRM fear wan, afy semEr e
IO <1 ATE @ X TN Frar v 2, a9 A arafye gias o Rl
TF 12.05% B X 4 =49 YA BY §HLN BT

B. | Constitution — Article 226 — Commissioner, Public
Education, M.P. is directed to conduct enquiry in respect of delay of
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payment of regular pay_'slcale — State government is_free to recover
interest components from the Officer held guilty — Commissioner.shall
submit compliance report to the Court about enquiry. (Para 14)

. &  gRmT — JgT z26 — dgF, Wo fuen ww.
Prafira daTe @ A A g0 e ® gaw F w@ta e 8g FRRm
Rear T — <150 Tres ) 1Y T afrerd ¥ s @ uesl B aqeE
F ¥ WA S — AY, Wi @ doe ¥ FguTerT g e
T gHE U B | ' T

- | "ORDER. |

S.C..SHARMA , J. :- The petitioner before this Court Sahayak
Adhyapak was appointed on the post of Samvida Shala Shikshak Grade-III
at Government Primary School, Teh -Mhow, Dist - Indore on 03/02/2007.

She was later on, absorbed as Adhyapak and posted in the primary school of
the Indore Municipal Corporation. . _ :

2. The petitioner's grievance is that she is receiving a fixed salary of Rs.
5000/- per month, though she is a regular employee and the benefit of regular
pay-scale for which she is lawfully entitled, has not been given to her fromthe
year 2007.

3. Reply has beenfiled in the matter and the stand of the State Government
is that the petitioner was appointed as Samvida Shala Shikshak Grade-1III by
the Chief Executive Officer, Janpad Panchyat (sic:Panchayat), Mhow on
03/02/2007. Later on, she was absorbed in the school under the control of
Indore Municipal Corporation and therefore, the District Education Officer is
not required to pay the salary to the petitioner.

4. Learned counsel for the State has vehemently argued before this Court
that it is the Janpad Pandhyat (sic:Panchayat) Mhow who is required to pay
the salary or it is the Indore Municipal Corporation who is required to pay the
salary of the petitioner and not the State Government.

S. Mr. Anand Agrawal, learned counsel appearing for the Indore
Municipal Corporation has vehemently argued before this Court that the salaries
of all teachers working in the various schools under the Indore Municipal
Corporation is being paid by the State Government only and the State
Govemnment through its District Education Officer is liable to pay salary inthe
present case also. ) :
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6. The Chief Executive Officer, J anpad Panchyat(sic:Panichayat), Mhow
~ has opted not to appear before this Court, inspite of there being service of
notice,

7. Heard learned counsel for the parties and perused the record.

8. Thecircular dated 10/06/2011 is onrecord, which is an order directing
the Joint Director, Education to ensure payment of salary to Adhyapak /
Sahayak Adhyapak. There is another circular dated 02/ 01/2010 on record
issued by the Joint Director, Public Education, M.P by which, all the District
Education Officers were directed to prepare bills of all the teachers working
in respective districts and to ensure the payments of all Adhyapak / Sahayak
Adhyapak.

9. The aforesaid circulars make it very clear that in case, any Adhyapak/
Sahayak Adhyapak does not receive salary, the District Education Officer
shall be held liable in the matter. The aforesaid circulars and orders are
reproduced hereunder for ready reference.
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10. Not only this, the Additional Director, Finance has sanctioned a sum of.
Rs. 2 crores, meaning thereby, the State Government has sanctioned the sum of
Rs. 2 crores and all the drawing / disbursing officers, who are the officers of the
‘State Government, have been directed to ensure the payment of salary to all

persons belonging to the cadre of teachers, which include Adhyapak / Sahayak

Adhyapak, meaning thereby, the post, which the petitioner is holding.

11.  Keeping in view the aforesaid executive instructions / orders issued
by the State Government from time to time, it is the duty of the State
Government to ensure the payment of regular salary to the petitioner from
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03/02/2007.

12.  Resultantly, the present writ petltlon is allowed. Respondent. nos. 1
and 2 are directed to pay the arrears of salary by taking into account the
regular pay-scale, for which, the petitioner is entitled right from 03/02/2007
" till the date. Respondent nos. 1 and 2 shall also pay regular salary to the
petitioner as she is working on the post of Sahayak Adhyapak. Respondent
nos. 1 and 2 shall also pay the interest @ 8.5 per annum in respect of the
arrears of salary as the petitioner has not been paid regular salary since 2007.
Her entitlement in respect of the regular salary is not in dispute.

13 The aforesaid exercise of paying the arrears of salary and the regular
salary be concluded within a period of 60 days from the date of receipt of
~ certified copy of this Court.

14  The facts of the case is really shocking. For the reasons best known
to the officer/s of the State Government, a poor Assistant Teachers has been
made to run from the pillar to the post clalmmg aright of salary as she is
working on the post of Sahayak Adhyapak and is not getting salary from the
State Government. For the defaults on the part of certain officers, interest has
been levelled in respect of the arrears of the salary, and therefore, the
Commissioner, Public Education, M.Pis directed to conduct fact finding inquiry,
that too after granting all possible opportunities of hearing to the officer/s
involved in the matter and thereafter, shall fix the responsibility in respect of
delay of the payment of regular salary to the petitioner upon the officer/s and
the State Government shall be free to recover the interest components from
the officer/s, who is/are held guilty in respect of non-payment of the regular
salary to the petitioner The exercise of conducting the inquiry be concluded
within three months from the date of receipt of certified copy of this Court.
The Commissioner, Public Education, M.P. shall also submit a compliance.
report to this Court about the outcome of the inquiry conducted by the
Commissioner, Public Education, M.P, It is further made clear that in case,
the arrears of salary and the regular salary are not paid within two months as
aforesaid, the petitioner shall be entitled for interest @ 12.05 per annum from
.the date of her entitlement, till the amount is actually paid to the petitioner.

C c as per rules.

 Order accordingly.
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WRIT PETITION
Before Mr. Justice PK. Jaiswal & Mr. Justice Alok Verma
W.P. No. 1901/2016 (Indore) decided on 29 March, 2016

RAJENDRAK. GUPTA ' ...Petitioner
Vs. .

SHRI SHIVRAJSINGH COUHAN

CHIEF MINISTER OF M.P. & ors. ...Respondents

A. Constitution — Article 226 — Public Interest Litigation —
To stay process of issuance of e-Challans with help of Closed Cireuits,
Television Footage by Road Transport Officer ~ PIL must be real and
genuine and not merely an adventure of knight errant borne out of
wishful thinking — In present petition, petitioner has without any
material, impleaded number of persons by their name for publicity
purpose only, therefore, petition dismissed with cost of Rs. 10,000.

(Paras 12 & 13)
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B. Constitution — Article 226 — Power of judicial review —
Do not ordinarily interfere with the policy decision of the executives
unless the policy can be faulted with arbitrariness, unreasonableness
or unfairness etc. (Para7)

. & REr - gt 226 — AT AT # afw —
m:ﬂumﬁ'%#ﬁnﬁﬁﬂuﬁmaqaﬁﬁmm.mw
mﬁ'w,ﬂmgmmﬁﬁwmﬁ.sﬁmﬁqaﬁl

C. Constitution — Article 226 — Public Interest Litigation —
Locus Standi — Courts of justice should not be allowed fo be polluted by
unscrupulous litigants by resorting to the extra ordinary jurisdiction — A
person acting bonafide and having sufficient interest in the proceedings of
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PIL will alone have alocus standi and can.approach the court to wipe out
violation of fundamental rights and genuine infraction of statutory
provisions but not for personal gain or private profit or political motive or
any oblique consideration — Petition dismissed.. (Para 12)

T widgrT — wgia‘a'zzs—ai‘aif?ﬁ'm g7 ard a1
RrETe — ARV SRIBTRGT &1 HeRT A$% ATad 31 I8 qohaaersl
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derfie yau @ afuws @ fivg ~raa o€a e 2, 1wy AT
a1 froft @ a7 uortfus 933w ar feeft wia sfiea 8g ad |

D. Words & Phrases— “Mala fide” — The allegations regarding
mala fide cannot be vaguely made — It must be specific and clear and the
person against whom it is alleged must be made party. (Para8)
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Cases referred: ]
2010 (2) MPLIJ 443, (2014) 6 SCC 36, 2006 (7) Scale 41.
Petitioner Rajendra K. Gupta, 1s present.in person.
ORDER

The. Order of the Court was  delivered by :
P.K. Ja1swAL, J. :- The petitioner has filed the instant public interest litigation,
with the relief to stay the process of issuance of e-challans with the help of
Close Circuit Television Footage by Road Transport Officer and e-challans
whichhave already been issued be cancelled and the amount recovered on
the basis of e-challans shall be returned to all concerned. He has also prayed
for issuance of writ of mandamus, directing all the concerned aythorities to
keep CCTV recording in custody till the end of process.

2. . Thepetitioner has also impleaded the Chief Minister, Home Minister
of the State, Chief Secretary, Government of Madhya Pradesh; Director
General of Police, Bhopal; Inspector General of Police, Indore Division,
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Indore; Deputy Inspector General of Police, Indore Division, Indore;
Commissioner, Municipal Corporation, Indore; Superintendent of Police
(Traffic), Indore; Deputy Superintendent of Police by name. In page No.3 of
the writ petition, he has also.-mentioned the name of Hon'ble the President of
India. Last paragraph of writ petition at page 6 and paragraph No.3 at page -
No.4 are relevant, which read, as under: -

“fagua A /amRs oifad 3 @ 6T AR — o1,
foram fowg v o & g7 ufar g% e 97 @ g &
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3. The contention of the petitioner is that the Traffic Police have no power
to issue e-notice on the basis of the recording of the CCTV camera, nor they
have any power to issue e-challan on the basis of the footage of CCTV
recording in violation of the Traffic Rules and prayed for the following relief: -

“ANT /e — TeHTA §—ICH, DAY S AW § Wil 97
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T, Rt @1 AT R o1 R aem & Fiaeer a@ @
gl

4. The issuance of e-challan to the persons, who are violating the Traffic
Rules, is going on all over the world. None of the persons aggrieved, who



3280 RK. Gupta Vs, Shri S.S. Couhan CM: M.P. (DB)  L.L.R.[2016]M.P.

have deposited challan, are aggrieved by any action ofithe Traffic Police. The
Traffic Police to provide smooth movementof traffic and to follow the Traffic.
Rules by four wheelers and two wheelers installed CCTV. Cameras on public
roads, so that if any person, violates the Traffic Rules, appropriate.action.be
taken against them under the Traffic Rules. This practice and procedure is
going on all over the world.

5. The petitioner is challenging the action of the Traffic Police, and
therefore, he has wrongly impleaded them as a necessary party; that too, by
their names.

6. It is not the case of the petitioner that by issuing e-challan, the,
respondents are violating any administrative guidelines / circulars not having
statutory force and causing any legal injury to the writ petitioner.

7. The full Bench of this Court in the case of Chingalal Yadav V/s. State

of M.P. 1eported as 2010 (2) MPLJ 443 has held that the Courts interference:
with policy is erroneous or on the ground that a better fairer or wiser alternative.
is available. Legality of the policy and not the wisdom of the policy is the-
subject matter of judicial review. The Courts in exercise of their powers of
judicial review, do not ordinarily interfere with the policy decision of the

executives unless the policy can be faulted with arbitrariness, unreasonableness.
or unfairness etc.

8. In the present writ petition by name impleaded Hon'ble Chief Minister;.
Chief Secretary, Director General of Police, 1.G.. Police, DIG Police,

Commissioner — Municipal Corporation, Indore, Superintendent:of Police:
(Traffic), Indore, Deputy Superintendent of Police whereas, there i no ground

to assume that they acted ‘mala fide’ . It is well settled that the allegations

regarding ‘mala fide’ cannot be vaguely made: It must be specific and clear
and the persons against whiom, it is alleged must be made party. The law casts

a heavy burden on the person alleging 'mala fide' to prove the same on the-
basis of facts that are.either- admitted or satisfactorily established.and / or.
logic inference deducible from the same. This is-particularly so-when-the.
petitioner alleges malice in fact in which event it is obligatory for.the person.
making any such allegation to furnish particulars that when number of ‘mala

fides’ on the part of the decision maker vague.and general allegations

unsupported by the requisite particulars do not provide a sound basis for the-
Court to conduct an enquiry into their veracity. :
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9, In the present case; on 31.12.2013, the'Director General Police has
taken a decision to install Intelligent, Traffic Management System CCTV
-capable of generating e-challan for city Indore for smooth running of traffic.
After implementation of the aforesaid scheme, tender was invited and CCTV
camera was installed for the period from January 2015 to January 2016. E—
notices have been issued from 15 squares. Total 42310 notices have been
issued from RLVD system cameras, which was installed in 14 squares and
fine was imposed. None of the person to whom fines were imposed from time
to time challenged the same or filed as such writ petition nor aggrieved by the
aforesaid action.

10. It may not be out of place to refer to the report given by three member
Committee head (sic:headed) by Justice K.S. Radhakrishnan appointed by
the Honourable Supreme Court, by order dated 22.04.2014, to scrutinize
and monitor the enforcement of statutory provisions including the Motor
‘Vehicles Act for making the road safer. The said Committee has held in its
report dated 19.08.2015 that unless strong and urgent measures are taken to
deal with speeding, drunken driving, red-light jumping, violation of helmet
laws and seat belt laws, use of mobile phones while driving and overloading,
anumber of accidents and fatalities will continue to remain high. The Committee
asked the Chief Secretaries of all States and Union Territories to take stern
action against violators of law under the provisions of Section 19 of the Motor
Vehicles Act, 1988, read with Rule 21 of the Central Motor Vehicles Rules,
1989, by passing an order disqualifying the offender from holding the driving
licence for a specified period and also by sending to imprisonment wherever
it is provided under the law. It also directed that the helmet laws be made
applicable all over the country, both for main and pillion riders and suggested
two wheeler owners to carry an extra helmet with them. When the Committee
-constituted by the Hon'ble Apex Court itself has come out with many strong
and stringent measures to deal with traffic offences, the directions given by
the State Government and District Collector are in consonance ‘with the
provisions of law.

11.  The Apex Court also in the case of S. Rajaseekaran v. Union of
India & others réported in (2014) 6 SCC 36 directed the Government of
each State to effectively implement and enforce all the provisions of the Motor
Vehicle Act in respect of which, the States have the authority and obllgat:lon
to so act under the Constitution.
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12. Itiswell settled law that, there must be real and genuine public interest
involved in the litigation and not merely an adventure of knight errant borne
out of wishful thinking. It cannot also be invoked by a person or a body of
persons to further his or their personal causes or satisfy his or their personal
grudge and enmity. Courts of justice should not be allowed to be polluted by
unscrupulous litigants by resorting to the extraordinary jurisdiction. A person
acting bona fide and having sufficient interest in the proceeding of public interest -
litigation will alone have a locus standi and can approach the court to wipe out
violation of fundamental rights and genuine infraction of statutory provisions,
but not for personal gain or private profit or political motive or any oblique
consideration and prayed for dismissal of the writ petitions [see Kusum Lata
V/s. Union of India & Ors ., reported as 2006 (7) Scale 41].

13, Forthese reasons, we are of the view that the writ petition filed by the
petitioner has (sic:is) devoid of any substance and he has without any material
impleaded number of persons by their mames for publicity purpose only and,
therefore, we dismiss the writ petition with cost of Rs.10,000/-. Cost amount
be deposited within a period of six weeks from today, failing which the
respondents are free to take appropriate action for recovery of the cost amount.

Petition dismissed,

LL.R. [2016] M.P., 3282
_ WRIT PETITION
Before Mr. Justice S.C. Sharma .
W.P. No. 4844/2015 (Indore) decided on 21 June, 2016

SANTOSH BHARTI C ....Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 14 and Police Regulations, M.P,, Regulation 270 — Compulsory
retirement — Enquiry officer has treated the news.paper report as gospel
truth — The Enquiry Officer's report stands vitiated, not only this, the
Preliminary Enquiry conducted behind the back of the petitioner has also
been relied by the Enquiry Officer — Enquiry Officer on the basis of
Preliminary Enquiry Report held the petitioner guilty and he has been
thrown out of the job without there being any substantive evidence —
Appellate authority has also not at all considered the service record of the
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petitioner and dismissed the appeal in a most casual and mechanical
manner — Therefore, inquiry report and appellate order quashed —
Petitioner reinstated in service — Petition allowed. (Paras 35, 38, 41 &
42) :

Rifaer ®ar (wf#er, Fraaor aic adie) a9, 0. 1966, FraT 14
vq gferg fafyga, a9, RfSgr zzo — at@d daifbglie — Sigeal
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Cases referred:

(2012) 3 SCC 178, 2015 (1) MPLJ 632, (2009) 1 SCC (L & S)
398, 2006 SCC (L & S) 840.

L.C. Patne, for the petitioner.
Neelam Abhyankar, for the respondent/State.

ORDER

S.C. SHARMA, J. :- The petitioner before this Court is aggrieved by
an order passed by the competent Disciplinary Authority dated 04/04/2014
by which a major punishment of compulsory retirement has been inflicted
upon the petitioner. The petitioner is also aggrieved by order dated 03/12/2014
passed in appeal by Director General of Police.

2, The facts of the case reveal that the petitioner at the relevant point of
time was posted as Inspector in Reserve Scheme, Dhar (Police) and it is
alleged that he was unauthorizedly absent from the duty on 14/09/2012. It is
also alleged that on 03/10/2012 at Indore, he took an auto rickshaw and
.purchased a bottle of liquor. It is further alleged that after consuming liquor,
he assaulted the auto driver and misbehaved in public.

3. - On the basis of the aforesaid incident, the petitioner was placed under
suspension by an order dated 04/10/2012. A Preliminary Enquiry took place -

-
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in'the matter and in the Preliminary Enquiry, the petitioner was not associated
in any manner. It was conducted behind the back of the petitioner. Shri Vikram
Singh, City Superintendent of Police, Pithampur, Distt. Dhar submitted a
preliminary enquiry report. It has been argued by Shri Patne that at no point
of time, the petitioner was associated with the preliminary enquiry.

4, The facts of the case further reveal that the petitioner's suspension
order was revoked approximately after 15 days by an order dated 27/10/2012
and a charge sheet was issued on 19/11/2012 levelling of two charges of
misconduct. The first charge was that on 03/10/2012 under the influence of
alcohol, the petitioner has abused the common public and has also abused the
senior officers of the department and has assaulted the auto rickshaw driver.
The second charge relates to violation of conduct rules on account of incident
which took place on 03/10/2012. '

5. . The petitioner has submitted a detailed and exhaustive reply to the
competent disciplinary authority and has categorically denied the allegations
levelled in the charge sheet. The disciplinary authority has passed an order
imposing a punishment of Rs. 1,000/- upon the petitioner by an order dated
29/12/2012. ‘

6. It has been further contended that the Inspector General of Police has
taken suo-motu cognizance of the matter by issuing a show cause notice, by
invoking the provision of regulation 270 of the Police Regulation. The petitioner
did submit a reply to the aforesaid show cause notice and denied the allegations
made against him and has also informed the Inspector General of Police that
he is the member of Scheduled Caste and has received as many as 367 awards
out of which 8 are special awards. '

7. The Inspector General of Police by an order dated 09/06/201 3 has
finally passed an order directing the disciplinary authority to conduct a regular
departmental enquiry as provided under Rule 14 of the M. P. Civil Services
(Classification, Control and Appeal) Rules, 1966. Thereafter, a Presenting
Officer and an Enquiry Officer was appointed by order dated 11/06/2013.

8. . ShriPammehas vehemently argued before (sic:this court that) the Enquiry
Officer has acted as an Presenting Officer in the present case. He has
conducted very extensive examination-in-chief of the petitioner which is
consisting of as many as 45 questions (Page No.64) and the Presenting Officer
while submitting his brief has also observed that the Enquiry Officer has
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conducted a detailed examination-in-chief of the délinquent officer.

9. Shri Patne has argued before this Court that the Enquiry Officer while
cross-examining the witness has not atall asked all the clarificatory.questions
which are permissible, on the contrary, he has. conducted avery extensive
cross-examination (Page No.39 and 42). He has also read out the statements
of the auto rickshaw driver, on the basis.of whose statements, a show cause
notice was initially issued to the petitioner. The statement of the auto driver
reflects that it was not the petitioner who has misbehaved with him. The auto
rickshaw driver in the enquiry has stated that he was told to sign a blank
paper during the Preliminary Enquiry and he has signed the blank paper and
no such incident has taken place in his presence.

10.  Shri Patne has vehemently argued before this Court that the findings
arrived at by the Enquiry Officer, reflects that the findings are not supported
by evidence and therefore, consequential order of compulsory retirement dated
04/04/2014 deserves to be quashed. He has also stated that the order passed
by the appellate authority, by which the appellate authority has dismissed the
appeal in a mechanical manner, also.deserves to be setaside. It has also been
argued that the appellate authority has stated in its.order that.the present
petitioner was earlier also punished on four occasions for consuming alcohol
and his contention is that at no point of time in entire service carrier the
petitioner was punished for consuming alcohol. He submits that the appellate
order also deserves to be set aside.

11.  Shri Patne has also argued before this Court that the-entire action
against the petitioner is based upon the mediareport and the media report
was not the part of the departmental enquiry and they were not exhibited
during the departmental enquiry to prove the allegation. He submits that the
media report published in the news paper is ofno. ev1dentary value urless and
until it is proved.

.12.  The order passed by the competent disciplinary authority reveals that
the enquiry was finalized by the disciplinary authority by taking into account
the news paper clippings in respect of the incident which took-placed on
03/10/2012. ' ' '

13.  Shri Patne has also argued that the petitioner on account of illness
submitted a leave application and was not present on duty and a certificate in
this regard is on record in form No.4 which is duly signed by the Government
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Doctor. His contention is that the Enquiry Officer has safely ignored the medical
certificate as he was bent upon to held the petitioner guilty and therefore, Shri
Patne prays for quashment of impugned orders.

14, Onthe other hand, learned Government Advocate has vehemently
argued before this Court that the question of interference by this Court in
respect of the punishment orders dated 04/04/2014 and 03/12/2004, does
not arise. She has stated that the petitioner was posted at Dhar and was
unauthorizedly absent from the duty on 14/09/2012 and 03/10/2012 (for two
days). She has also argued that he came to Indore and misbehaved with public
at large and also with the officers of the police and therefore, as he is
indisciplined man, he has rightly been terminated from the services.

15.  She has further argued that the respondents have conducted a
Preliminary Enquiry and finally a punishment of imposing fine of Rs.1,000/-
was inflicted upon him by an order dated 29/12/2012. The respondents have
further stated that they have subsequently issued a show cause notice for
holding the Departmental Enquiry and the notice was issued by the Inspector
Gemeral of Police who is the revisional authority keeping in view the Regulation
270 of the Police Regulation.

16.  Ithasbeen further stated that the departmental enquiry was conducted
by the respondent and thereafter, the enquiry officer has submitted a report
after affording proper opportunity of hearing to the petitioner and the
disciplinary authority has imposed the punishment of compulsory retirement
upon the petitioner. It has been stated that appeal was dismissed and thereafter,
the mercy petitioner (sic:petition) has also been dismissed.

17.  Therespondent have also stated that the petitioner has misbehaved in
public after consuming liquor and has caused a dent to the image of Police
Department and therefore, the punishment order does not warrant any
interference. The respondents have also stated that after the petitioner was
compulsory retired, he has again consumed liquor and has misbehaved with
general public and the respondents have enclosed news paper clippings in
support of the aforesaid averment. The respondents have prayed for dismissal
of the writ petition.

18.  Heard learned counsel for the parties at length and perused the record.
19.  Inthe present case, the petitioner a police officer has been inflicted by
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a pumshment of compulsory retirement by order dated 04/ 04/2014 and the
appeal has been dismissed on 03/12/2014 by the appcllate authorlty The
mercy petition has also been dismissed on 25/ 08/2015. As per the stand taken
by the respondents, the petitioner has consumed alcohol and came to MIG,
Poljce Station, He has assaulted the auto drlver ‘and has abused the senior
officers of the departmient. A Prehmmary Enqulry has taken placc in the matter
anditisan und1sputed fact that the Preliminary Enquiry was conducted behmd
the back of the petitioner. The petitioner was placed under suspension on
04/10/2012 and his suspension was nnmedlately revoked on27/10/2012. A
charge sheet was issued on 19/11/2012 and on 29/ 12/20 12a pumshment of
Rs.1,000/- has been inflicted upon him.

20.  Thereafter, a show cause notice was issued under Regulatlon 270 of
‘the Police Regulation and the pétitioner did ﬁle areplyto the aforésaid show
_cause notice. The Inspector General of Police was heavily influenced by the
.news paper clippings has passed an order on 09/06/2013 (Page No.32)

directing a Departmental Enquiry in the matter a.nd the punishnient order dated

29/12/2012 was quashed. :

21.  The last paragraph of the order passed by the Inspector Gcneral of
Police (Page No.33) reveals that he has taken into account the news paper
report published in a news paper and also the Preliminary Enquiry report,
meaning thereby, on the basis of the news paper report and the Preliminary
Enguiry which was held behind the back of the petltloner the Inspector General
of Police has passed the order. .

22.  Thereafter, a Departmental Enquiry was held anditisan undisputed
fact that the Enquiry Officer has conducted examination in chief of the petitioner
which contains as many as 45 questions which is an extensive examination-in-
chief (Page No.64). The Presenting Officer in his written brief (Page No.99)
has categorically stated that a lengthy examination-in-chief was conducted by
the Enquiry Officer.

23,  Notonly this, the Enquiry Officer has also conducted cross-examination
of material witness (Page No.39 and 42). The questions asked by the Enquiry
Officer are not at all clarificatory questions and he has conducted cross-
examination at length. This establishes that the Enquiry Officer has not acted
as a judge but has acted as a prosecutor. -

24.  Theanother important aspect of the case is that as per the 1mputat10n
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-of misconduct the-petitioner was under the influence of alcohol and has
assaulted theauto driver.and has also-abused senior officers of the department.
At'no point of time the authorities have taken pains to get the petitioner
medically examined. There is no. medical examination report onrecord. On
the contrary, the auto driver during his examination-in-chief has categorically
stated that the petitioner has never purchased any liquor from any liquor shop
nor has assaulted him at any point of time. During his cross-examination also -
he has retreated that at no point of time, the petitioner has abused him or has
abused any other person or was under influence of the liquor. It was the auto
driver who was the prime witness and on whose complaint the entire action
has taken place.

25.  The cross-examination of auto driver conducted by the Presenting
Officer reads as under:-
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26:  Inspite of theirbeing:a-categorical denialion the:part:ofthe:person:
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who has informed the police, the petitioner has been punished. The petitioner
was not well and as stated by him, he did submit an application for leave and
an entry was also made in this regard in 'Rojnamcha Sanha' 823 / 14/09/2012.
The petitioner after availing the leave has reported back on duty and has also
submitted a fitness certificate issued by the competent Government Doctor,
however, for the reasons best known to the Enquiry Officer, the Rojnamcha’
was not summoned and the Enquiry Officer without their bein g any evidence
of unauthorized absence has held the petitioner guilty.

27.  The Enquiry Officer in the concluding paragraph (Page No.128) has
- concluded that the petitioner was under the influence of alcohol and has abused
senior officers of the department, However, he has held that charge in respect
of alleged misbehaviour with common public is not proved. In the present
case, there was a composite charge as reflected from the charge-sheet. It is
reflected that on 03/10/2012, the petitioner under the influence of liquor has
abused the common public and has used unparliamentary language towards
senior officer of the department.

28.  The genesis of the charge was that the report lodged by the auto driver
and who was examined in the Preliminary Enquiry, has categorically stated in
the departmental enquiry that the petitioner has not used any unparliamentary
language at any point of time., Charge has been proved only on the basis of the
Preliminary Enquiry report and on the basis of the news paper clippings as
well as on the basis of statements of other police personnels and not on the
basis of the statement of auto driver who was present at the time the incident
which allegedly took place in the police station.

29.  The another important aspect of the case is that a large number of
people were present at the time incident. Not a single independent witness
has been examined by the Enquiry Officer in the matter and based upon the
Preliminary Enquiry which was conducted behind the back of the petitioner,
the petitioner could not have been punished in the manner it has been done. In
fact the findings arrived by the Enquiry Officer are perverse findings and
therefore, the consequential punishment order passed by the disciplinary
authority and the order passed by the appellate authority as well as the order
passed by the authority dismissing the mercy petition has to pave the path of
extinction.

30.  Shri Patne has vehemently argued-before this Court that even ifit is
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assumed that the petitioner was unauthorizedly absent, the authorities were
required to prove that it was a willful absence. He has heavily placed reliance
upon a j.Jdgment delivered by the apex Court in the case of Krushnakant B.
Parmar Vs. Union of India and Another reported-in (2012) 3 SCC 178.
He has placed reliance on paragraph No.17 and 18 of the aforesald judgment
and the same reads as under:-

“17. If the absence is the result of compellmg
circumstances under which it was not possible to report
or perform duty, such absence can not be held to be wilful.
Absence from duty without any application or prior
permission may amount to unauthorised absence, but it
does not always mean wilful. There may be different
eventualities due to which an employee may abstain from
duty, including compelling circumstances beyond his
control like illness, accident, hospitalisation, etc., but in
such case the employee cannot be held guilty of failure of
devotion to duty or behaviour unbecoming of a
Government servant.

18.  Ina Departmental proceeding, if allegation
of unauthorised absence from duty is made, the disciplinary
authority is required to prove that the absence is wilful, in
absence of such finding, the absence will not amount to
misconduct.” '

31.  Inthe present case, the petitioner's absence was nota willful absence.
He has submitted an application for leave and on account of illness he was
absent only for a day. Subsequently, he has submitted a medical fitness
certificate also, issued by competent government doctor and therefore, the
alleged miscohduct relating to absence, ifany, will not amount to misconduct.

32.  Notonlythis,in another case decided by the Hon'ble Supreme Court
in the case of Raghubir Singh Vs. General Manager, Haryana Roadways,
Hissar reported in 2015(1) MPLJ 632 in paragraphs No.29 and 30 has held
as under:- ' "

“29.  Further, assuming for the sake of argument
that the unauthorised absence of the appellant is a fact,
the employer is empowered to grant of leave without wages
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or extraordinary leave. This aspect of the case has not
been taken into consideration by the employer at the time
of passing the order of termination, Therefore, having
regard to the period. of unauthorised absence and Jacts
and circumstances of the case, we deem it proper to treat
the unauthorised absence period as leave without wages.
In our view, the termination order is vitiated since it is
disproportionate to the gravity of misconduct alleged
against him: The employment of the appellant-workman
with the respondent is the source of income for himself
and his family members’ livelihood, thereby their liberty
and livelihood guaranteed under Article 21 of the
Constitution of India is denied as per the view of this Court
in its Constitution Bench decision in Olga Tellis & Ors. v.

" Bombay Municipal Corporation and Ors. wherein it was
held as under:- '

conferred by Article 21 is wide and far
reaching. It does not mean merely that life
cannot be extinguished or taken away as,
for example, by the imposition and
execution: of the death. sentence, except
according to procedure established by law.
That is but-one aspect of the right to life.
An equally important facet of that right- is
the right to livelihood. because, no person
can live without the means of living, that is;
the means of livelihood. If the right to
livelihood. is not treated as a purt of the
constitutional right to life, the easiest way
of depriving a person his right to life would
be to deprive him of his means of livelihood
to the point of abrogation. Such deprivation.
would notonly denude the life of its effective
content and meaningfulness but it would
make life impossible to live. And yet, such
~deprivation would not have to be In
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accordance with the procedure established
by law, if the right to livelihood is not
regarded as a part of the right to life. That,
which alone makes it possible to live, leave
aside what makes -life liveable, must be
deemed to be an integral component of the
right to life. Deprive a person of his right
to livelihood and you shall have deprived
him of his life.....”

30. The appellant workman is a conductor in the
respondent-statutory body which'is an undertaking under
‘the State Government of Haryana thus it is a potential
employment. Therefore, his services could not have been
dispensed with by passing an order of termination on the
alleged ground of unauthorised absence without
considering the leave at his credit and further examining
whether he is entitled for either leave without wages or
extraordinary leave. Therefore, the order of termination
passed is against the fundamental rights guaranteed to
the workman under Articles 14, 16, 19 and 21 of the
Constitution of India and against the statutory rights
conferred upon him under the Act as well as against the
law laid down by this Court in the cases referred to supra.
This impor'tant aspect of the case has not been considered
by the courts below. Therefore, the impugned award of the
Labour Court and the judgment & order of the High Court
are liable to be set aside.”

33.  In the aforesaid case the apex Court has held that in case of
unauthorized absence, the employer is empowered to grant of leave without
wages or extraordinary leave. In the present case, the same could have be
(sic:been) done in case of alleged unauthorized absence, if any, of the petitioner.
However, the fact remains that the petitioner not at all unauthorizedly absent
on that particular day. After submitting application the petitioner has left Dhar
and came to Indore and therefore, the charge sheet and the findings arrived at
by the Enquiry Officer and consequential orders deserves to be quashed.

34.  Inthe present case, the petitioner has been made victim of media trial.
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The Enquiry Officer as well as the disciplinary authority have placed heavy
reliance upon the news paper clippings and the Preliminary Enquiry report
which was conducted behind the back of the petitioner. In Departmental
Enquiry, documentary evidence has to be proved in the manner other documents
are required to be proved. The contents of documentary evidence has to be
proved by examining the witnesses. The Hon'ble Supreme Court in the case
of Roop Singh Negi Vs. Punjab National Bank and Others reported in
(2009) 1 SCC (1.&S) 398 in paragraph No.14 has held as under:-

“14.  Indisputably, a departmental proceeding is
a quasi judicial proceeding. The Enquiry Officer performs
a quasi judicial function. The charges leveled against the
delinquent officer must be found to have been proved. The
enquiry officer has a duty to arrive at a finding upon taking
into consideration the materials brought on record by the
parties. The purported evidence collected during
investigation by the Investigating Officer against all the
accused by itself could not be treated to be evidence in the
disciplinary proceeding. No witness was examined to prove
the said documents. The management witnesses merely
tendered the documents and did not prove the contents
thereof. Reliance, inter alia, was placed by the Enquiry

Officer on the FIR which could not have been treated as
evidence.”

35.  Keeping in view the aforesaid judgment as in a mechanical manner,
the Enquiry Officer has treated the news paper report as gospel truth, the
Enquiry Officer report stands vitiated. Not only this, the Preliminary Enquiry
conducted behind the back of the petitioner has also been relied by the Enquiry

Officer and therefore, in light of aforesaid judgment the inquiry report deserves
to be:quashed.

36.  Shri Patne has also placed reliance upon a judgment delivered by the
apex Court in the case of Narendra Mohan Arya Vs. United Indian
Insurance Co. Itd. and Others reported in 2006 SCC (L&S) 840. Paragraph
No0.26 of the aforesaid judgment reads as under:-

“26.  Inour.opinion the learned Single Judge and
consequently the Division Bench of the High Court did not
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pose unfo themselves the correct question. The matter can
be viewed from two angles. Despite limited jurisdiction a
civil court, it was entitled to interfere in a case where the
report of the Enquiry Officer is based on no evidence. Ina

- suit filed by a delinquent employee in a civil court as also

a writ court, in the event the findings arrived at in the
departmental proceedings are questioned before it should
keep in mind the following: (1) the enquiry officer is not

permitted to collect any material from outside sources

during the conduct of the enguiry. [See State of Assam &
Anr. V. Mahendra Kumar Das & Ors.[ (1970) 1 SCC 709 :
AIR 1970 SC 1255] (2) In a domestic enquiry fairness in
the procedure is a part of the principles of natural justice

" [See Khem Chand V. Union of India & Ors., AIR 1958 SC

300 and State of Uttar Pradesh v. Om Prakash Gupta,
(1969) 3 SCC 775]. (3) Exercise of discretionary power
involve two elements (i) Objective and (ii) subjective and
existence of the exercise of an objective element is a
condition precedent for exercise of the subjective element.
[See K.L. Tripathi V. State Bank of India & Ors. [ (1984)
1S8CC 43 : AIR 1984 SC 273]. (4) It is not possible to lay
down any rigid rules of the principles of natural justice
which depends on the facts and circumstances of each case
but the concept of fair play in action is the basis. [See
Sawai Singh V. State of Rajasthan [ AIR 1986 SC 995] (5)
The enquiry officer is not permitted to travel beyond the
charges and any punishment imposed on the basis of a
finding which was not the subject matter of the charges is
wholly illegal. [See Director (Inspection & quality Control)
Export Inspection Council of India & Ors. Vs. Kalyan
Kumar Mitra & Ors. [ 1987 (2) CLJ 344]. (6) Suspicion
or presumption cannot take the place of proof even in a

domestic enquiry. The writ court is entitled to interfere
- with the findings of the fact of any tribunal or authority in

certain circumstances. [See Central Bank of India Ltd. V.
Prakash Chand Jain, AIR 1969 SC 983, Kuldeep Singh v.
Commissioner of Police and Others, (1999) 2 SCC 10].”

3295
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37.  Intheaforesaid case, the apex Court has laid down the parameters
for conclusion of the Departmental Enquiry. Shri Patne has vehemently argued

-that the Enquiry Officer without there being any evidence against the petitioner
that he was intoxicated, has proceeded ahead with the enquiry. There is a
procedure prescribed to conduct the medical examination but the same was
not done for the reasons best known to the authorities and therefore, as the
procedure prescribed under the M. P. Civil Services (Classification, Control
and Appeal) Rules, 1966 and the procedure prescribed by the apex Court
has not been followed, the findings arrived at by the Enquiry Officer are
perverse findings and are hereby quashed.

38.  Thepresent casereflects it is a very sorry state of affairs in the matter
of conducting the departmental inquires, the Enquiry Officer on the basis of
news paper clippings and on the basis of Preliminary Enquiry Report held the
petitioner guilty and he has been thrown out of the job without their being any
substantive evidence.

39.  Mediahas succeeded in the present case in getting the petitioner thrown
out of the job. The most shocking aspect of the case is that the Preliminary
Enquiry has been conducted behind the back of the petitioner while establishing
the charges against the petitioner. The Inspector General of Police who has
issued notice to the petitioner has also taken into account the media report
and the Preliminary Enquiry Report. The disciplinary authotity has also taken
into account the media report and the Preliminary Enquiry Report. The
respondents have thrown the petitioner out of the job without there being any
material evidence,

40.  The respondents have filed return after compulsorily retiring the
petitioner and have stated that the petitioner has again consumed alcohol. The
news paper clipping in this regard has also been enclosed alongwith the return
as Annexure-R/3. It appears that the petitioner is being chased by the
respondents even after the relationship of master and servant has come to an
end.

41.  The appellate authority while dismissing the appeal of the petitioner
has categorically written in its order that the petitioner was punished earlier on
four occasions for consuming alcohol. The petitioner who is a bright police
officer has received as many as 367 awards and at no point of time was
punished for consuming alcohol on duty. There is a categorical ground taken
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by the petitioner in the writ petition and the respondents have not at all denied
the aforesaid averment. It means that the appellate authority has also not at all
considered the service record of the petitioner and based upon some incorrect
information which was supplied to the appellate authority by its sub-ordinate
officer has dismissed the appeal in a most casual and mechanical manner.
Learned counsel for the petitioner has further argued that the petitioner has
not received any adverse remark in his 28 years of his service carrier and he
has been thrown out of the job in the most casual and mechanical manner.

42.  Resultantly, in the considered opinion of this Court, the writ petition
deserves to be allowed and Annexure-P/5 dated 29/12/2012, Annexure-P/19
dated 04/04/2014 passed by the disciplinary authority and Annexure-P/21
dated 03/12/2014 passed by the appellate authority and order dated
25/08/2015 passed in mercy petition are hereby quashed. The pet1t1on stands
allowed with the following directions:-

a) The respondents in light of the present judgment shall
pass an appropriate order in the matter of payment of
full pay, allowances and regularization for the period
the petitioner was under suspension i.e. w.e.f.
04/10/2012t0 27/10/2012.

b) The petitioner is out of job since 04/04/2014 and he
has been compulsorily retired and therefore, so far as
grant of back wages is concerned, the amount paid
towards pension shall be adjusted towards back wages
and there will be no recovery from the petitioner in
respect of the amount paid to the petitioner as pension.
However, he will not be entitled for any further back
wages for the period he was out of the job and the
period shall be treated as spent on duty for all the
purposes except for back wages.

c) It has also been stated by Shri Patne that the juniors
to the petitioner have been promoted to the next higher
post of Deputy Superintendent 6f Police. It is needless
to say that the petitioner shall be entitled for all
consequential benefits including promotion to the next
higher post of Deputy Superintendent of Police and



3298 Renu Devi Vs. Commi. Chambal Divi. LL.R.[2016]M.P.

further next higher post. In case, the petitioner has been
found fit for promotion to the post of Deputy
Superintendent of Police by the DPC, the benefit of
promotion to the petitioner be extended within a period
of 30 days from today with all consequential benefits.

d) The respondents are directed to reinstate the petitioner
forthwith in service.

With the aforesaid, writ petition stands allowed.
No order as to costs. C. C. as per rules.
Petition allowed.

LL.R. [2016] M.P., 3298
WRIT PETITION
Before Mr. Justice Anand Pathak
W.P. No. 1037/2011(Gwalior) decided on 19 July, 2016

RENU DEVI (SMT.) ...Petitioner
Vs.

COMMISSIONER, CHAMBAL DIVISION,

MORENA & ors. ...Respondents

Service Law — Appointment of Anganwadi workers — Issue of
awarding 10 marks each for being graduate and belonging to BPL family —
Question involved — Whether marks for additional qualification can be
awarded to a candidate who has acquired said qualification not on the date
when he applied for the post but before the last date of submission of
application form particularly when there is no cut-off date appointed in the
policy nor in the advertisement— Held — Yes, the petitioner held qualification
of B.A. before the cut-off date of submission of application form and mark
sheet was issued much before consideration for selection therefore, she
was validly possessing graduation degree at the time of selection or at the
time of consideration for selection and 10 marks can be awarded to her as
the grant/conferral of degree is procedural or ministerial work — Further
held — Since petitioner has annexed Ration Card showing her status as
member of family possessing BPL Card and if the petitioner did not belong
to a family below poverty line, then how ration card for a family living
below poverty line has been issued, was not addressed by authorities while
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lp'assing the impugned order and no documents or pleading in rebuttal has
been preferred by the respondent State; therefore awarding of 10 additional
marks cannot be excluded for thesame. (Paras 18 to 23 & 28 to 30)

war fafer — grrrarst FrEalel @1 (g — e w1 W T
Tt Yer @ M T tRaR | WERE SN W udT B 10 EF 9T
f5d o &7 faaee — sauw vE — war feely aweff w o afiRe
qraar @ faY Ae gar fed o wod €, R S9d ghvgar 99 U @
fay amded &= @1 fasite & afvfa wff 91, Wg o 13 96 o)
B Ffw IR @ qd afdfa o < &t faxive: o 9afe = o uifeadt &
atx 7 € frgme & 5ig AR fafyr g @) o 9 - afufeiRa - =,
giftrereal R Ay @) givgar AT 9 o w3 91 fE fafer | qd
& gIRT Y o oF v 2 AR & o) g @ Aeqd o 8 ug off,
3a: OU WU ¥ A FeEl 9O Y fOR @ wwa 99 w9 4 ERe
Uit efRe @) 2 @ 9} 10 AP waH fev o ged € FifE smiy
9qH / 9acd T IipAaTeE a1 aqufad o 7 — s st Ra -
iy A F TeE B derT wwd gy o Rafy Wl Yer | " aren
FTE TN H3 T TRIN @ ¥ & w9 ¥ <uldi @ uF afy g T/l
@ 4 MR ard Rar € Wy 798 w@d oft, @t T8 vmr 9@ 1w
aret IRAR &7 XITH @1 W o fRar T, aw gifteiRat grr sna i
ey TR ®xd WA waiftm Y fFar T o @ wweff sw ogwr
T ¥ $id swEd a1 aftea uwga G [y Tg, sufay 9w @ fae
10 afiRT @ &1 ysE fear or sgafda & fear o wear

Cases referred:

2000 (4) supreme 645, 2006 (2) SCC 315, (2003) 9 SCC 519,
(1997) 4 SCC 18, (2000) 5 SCC 262, (2002) 1 SCC 124, (2011) 9 SCC
445, 2011 (2) MPLJ 324.

P.C. Chandil, for the petitioner.
R.P. Gupta, Dy. G.A. for the respondents No. 1, 3, 4 & 5/State.
P.D. Bidua, for the respondent No. 2.

ORDER

"ANAND PATHAK, J. :- The present writ petition under Article 226 &
227 of the Constitution of India has been filed by the petitioner challenging
the order dated 18/01/2011 (Annexure P/1) passed by the Commissioner,
Chambal Division, Morena in case No.18/2010-2011/Appeal (3m.ar) as well
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as the order dated 30/10/2010 passed by the Additional Collector, District
Morena in case No.109/2009-10/Appeal.

2. The matter pertains to appointment of petitioner on the post of
Anganwadi Worker at Anganwadi center, Ratanpura, Tehsil, Porsa, District
Morena.

3. The respondents/State has earlier issued guidelines dated 10/07/2007
(Annexure P/7) in respect of selection and appointment of Anganwadi Workers
and Assistant in the State of Madhya Pradesh. The said scheme under Clause
v-1 provided the essential qualifications for appointment of an Anganwadi
Worker. As per the said guidelines, the minimum qualification prescribed for
an Anganwadi worker in the urban and rural areas is Higher Secondary (10+2
Board or 11th passed). As per Clause v-2 of the said guidelines, the total
marks to be awarded to a candidate is 100 marks while determining the merit
list. The additional qualification or the circumstances as contemplated in the
said clause prescribed different marks for different circumstances/exigencies
like; if a candidate is a graduate then he would get 10 marks and if a candidate
is a member of family belonging to below poverty line then he would get 10
additional marks. In other words, minimum educational qualification of 12th
class was prescribed for the post of Anganwadi Worker and additional
qualifications as prescribed contain additional marks.

4. As per the said guidelines, advertisement was issued on 6th August,
2009 (Annexure P/6) in a newspaper for appointment of Anganwadi Worker
and Assistant for which 17/08/2009 was prescribed as last date for submission
of the application forms. Inresponse to the said advertisement, petitioner and
respondent No.2 have applied for the post of Anganwadi Worker however,
at that time the petitioner possessed the degree of B.A. IInd year but before
last date of submission of application form i.e. 17/08/2009, an important
development has taken place in the form of declaration of result of B.A.. final
year pertaining to the petitioner on 14/08/2009. The relevant document in
respect of declaration of result has been placed by the petitioner as part of
Annexure P/3 at page 17. Therefore, as per the said guidelines, according to
the counsel for the petitioner, the petitioner became entitled for getting additional
10 marks for being a graduate.

5. The Project Officer, Integrated Child Development Sevices
(sic:Services) (ICDS), Porsa District-Morena had declared provisional result
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vide Annexure P/8, wherein respondent No.2 stood at S.No.l in the merit
list with 45.30 marks wheres,(sic:whereas,) petitioner stood at S.No.5 with
36.90 marks but because of the fact that petitioner has attained graduationon
14/08/2009 before last date of submission of the application formi.e., 17/08/
2009, therefore, she represented before the District Level Committee
constituted as per the guidelines of the State apprising them about her status
as graduate . The said committee, on due scrutiny found submissions of the
petitioner (in respect of declaration of her result of B.A. final year on 14/08/
2009) worth consideration. Thereafter, the Pro ject Officer, ICDS had issued
the appointment order t6 the petitioner on 20/04/ 2010 (Annexure P/10).

6. The said order of appointment was put to challenge by respondent
No.2 by way of filing the appeal before the Collector, District-Morena and
the Collector has passed the impugned order dated 30/10/2010 (Annexure
P/2) setting aside the appointment of the petitioner and directing to appoint
respondent No.2 in place of petitioner on the post of Anganwadi Worker.

7. - .Beingaggrieved by the said order, petitioner preferred an appeal before
the Commissioner, Chambal Division, District-Morena. The Commissioner
while considering the contention of the petitioner has passed an interim order
dated 08/11/2010 (Annexure P/11) and granted stay over the order of the
Collector, impliedly the petitioner was allowed to continue to work on the
post of Anganwadi Worker. Later on, after hearing both the parties, final
order has been passed on 18/01/2011 (Annexure P/1) wherein the
Commissioner, Chambal Division has rejected the appeal preferred by the
petitioner and affirmed the order dated 30/10/2010 passed by the Collector,
District-Morena.

8. The impugned orders have been passed mainly on two grounds; First,
she did not possess the qualification of graduation at the time of submission of
her form and secondly, on the ground that petitioner does not belong to family
below poverty line (BPL card holder).

0. Being aggrieved by the same, the petitioner has approached this Court
seeking quashment of the order dated 30/10/2010 passed by the Collector,
District-Morena and order dated 18/01/2011 passed by the Commissioner,
Chambal Division, District-Morena.

10.  According to counsel for the petitioner, although the petitioner has
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submitted the application form before 14/08/2009 but immediately after
submission of her form, result of B.A. final has been declared and therefore,
she became entitled to be called and considered as graduate before
17/08/2009 and also became entitled to receive 10 additional marks for being
a graduate. However, mark-shect of B.A. final was received by the petitioner
on 19/08/2009. If the additional 10 marks would have been added in the total
marks received by the petitioner then she would have been rose to S.No.1 in
the merit list with 46.30 marks and would have been entitled for the post of
Anganwadi Worker. According to the petitioner, in fact the District Level
Committee had earlier found herasa graduate and had awarded 10 additional
marks in her total marks thus, rightly revised the list and placed the petitioner
at 5.No. in the merit list, but the same was changed by the authorities in
impugned orders.

11. Ttissubmitted by learned counsel for the petitioner that the petitioner
has submitted her Ration Card (Antodaya Ration Card, 2003) alongwith the
rejoinder (Annexure P/ 13) wherein the details of the family including name of
petitioner finds place. The said rejoinder was not replied by respondents by
way of filing additional return thus, submissions of the petitioner went un-
rebutted in respect of her status as a member of the family living below poverty
line (BPL Card holder). Once the ration card has been issued by the same
office/authority then they cannot doubt her status as BPL card holder,

2. Petitioner relied upon the Jjudgments rendered by the Hon'ble Supreme
Court in the matter of Bhupenderpal Singh & Ors. Vs. State of Punjab &
Ors. as reported in 2000 (4) supreme 645 and in the matter of Mokd. Sartaj
and Another Vs. State of U.P. and Others as reported in 2006 (2) SCC
315.

13. Per contra, respondent/State have filed reply and contested the case
of the petitioner on the ground that at the time of filing of the application form,
petitioner was not a graduate and therefore, she could not be considered and
treated as graduate. The District Level Committee although, earlier entertained
the objection of the petitioner, which was not in its domain therefore, the
recommendation of the District Level Committee was rightly turned down by
the Collector, District-Morena in the impugned order, subsequently, affirmed
by the Commissioner, Chambal Division.

14.  Respondent No.2/ contesting respondent while filing the reply, has
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drawn the attention of this Court to the application form filled by the petitioner
(Annexure R-2/11), which according to counsel for respondent No.2 nowhere
indicates that the petitioner is a graduate. Therefore, according to respondent
No.2, petitioner cannot be treated as graduate, as the application form dated
12/08/2009 does not contain the particulars of B.A. final or graduation of the
petitioner. Respondent No.2 raises the ground that the mark-sheet has been
issued to the petitioner on 19/08/2009 i.e., two days after the cut-off date of
submission of the form (17/08/2009), therefore, the qualification of the
petitioner has to be construed from the date of issuance of mark-sheet and
carlier declaration of the result on 14/08/2009 (even if it is declared) does
not entitle the petitioner to be treated as graduate. Further submission of the
respondent No.2 is that the charge of the post of Anganwadi Worker has
been handed over to respondent No.2 by the petitioner herself and therefore,
respondent No.2 is working at present on the said post hence the interim
order dated (08/11/2010 has no significance.

15.  Respondent No.2 has also doubted the status of the petitioner as
member of the family living below poverty line because according to her, the
Tahsildar has cancelled the Ration Card of the petitioner at the time of
consideration of her selection.

16.  Learned counsel for respondent No.2 relied upon the order dated
15/01/2009 passed by this Court in W.P. N0.3187/2008 (Reena Tomar Vs.
State of M.P. and Others) seeking parity viz a viz her case.

17.  Heard counsel for the parties and perused the record.

18. It is an admitted fact that the advertisement of appointment of
Anganwadi Workers was issued on 04/08/2009 wherein last date for
submission of the form was prescribed as 17/08/2009. The allocation of marks
for additional qualification was also prescribed in the guidelines. Perusal of
same makes it clear that 10 marks were to be awarded to a candidate who
happened to be a graduate and 10 marks were to be awarded to a candidate
belonging to a family living below poverty line. As far as, question of petitioner
as member of family living below poverty line is concerned, the petitioner has
" annexed Annexure P/13 with the rejoinder (Ration Card) which shows the
status of petitioner as member of family possessing BPL card. If'the petitioner
did not belong to a family below poverty line, then how ration card (Annexure
P/13) for a family living below poverty line has been issued in the year 2013,
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was not addressed by authorities while passing the impugned order.

19.  No documents or pleadings in rebuttal of the same has been preferred
by respondent/State or by the contesting respondent No.2. In absence of
any rebuttal, the same has taken to be admitted, therefore, no ground remains
in respect of authenticity of the petitioner as member of BPL card holder and
10 additional marks cannot be excluded for the same.

20.  The core question involved in the present case is; Whether 10 marks
can be awarded to the petitioner for her graduation (B.A.) in the present facts
and circumstances of the case or not ?

21.  The last date of submission of application form was 17/08/2009
whereas advertisement was issued on 04/08/2009. Responding to the said
advertisement petitioner has applied on 12/08/2009 and showed her
educational qualification as B.A. TInd year as she rightly mentioned so because
on 12/08/2009, she was not a graduate and on the said date, her result of
B.A. final has not been declared. Soon after filing of her application form on
12/08/2009 but certainly before 17/08/2009 her result has been declared on
14/08/2009 wherein she got successful in passing B.A. final, elevating her
status as a graduate. Even otherwise, mark-sheet was received by the petitioner
on 19/08/2009 i.e., two days after the last date of submission of form but
certainly before selection. The guidelines (Annexure P/7) nowhere prescribed
the last date for such exigencies.

22.  Hereinthe present case, the petitioner held qualification of B.A. before
the cut off date of submission of the application form. Even otherwise, her
mark-sheet has been issued on 19/08/2009, a date much before consideration
for selection therefore, she was validly possessing the graduation degree at
the time of selection or at the time of consideration for selection.

23.  The question whether the candidate must have prescribed educational
and other qualifications as on the particular date specified in the Rule or the
advertisement is no longer res integra. In the catena of the decisions, the Hon'ble
Supreme Court has held that the candidate must possess the mandatory
qualifications on the particular date specified in the Rule or the advertisement.

24, The Hon'ble Supreme Court in the matter of Bhupinderpal Singh &
Ors. Vs. State of Punjab & Ors. as reported in 2000 (4) supreme 645 has
held that eligibility qualification for selection/appointment of the post should
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be determined on the last date/cut-off date of receiving application.

25.  The questionraised in this controversy is also available inthe judgment
rendered by the Hon'ble Supreme Court in the case of Shankar K. Mandal
and Others Vs. State of Bihar and Others as reported in (2003) 9 SCC
519. After relying upon the carlier judgment of the Supreme Court in the case
of Ashok Kumar Sharma Vs. Chander Shekhar as reported in (1997) 4
SCC 18, Bhupinderpal Singh Vs. State of Punjab as reported in (2000) 5
SCC 262, Jasbir Rani Vs. State of Punjab as reported in (2002) 1 SCC
124 and in the matter of Alka Ojha Vs. Rajasthan Public Service
Commission as reported in (2011) 9 SCC 443, it is laid down by the Supreme
Court, that the cut off date by reference to which the eligibility requirement
must be satisfied by the candidate seeking a public employment is the date
appointed by the relevant service rules. Thereafter, it is stated that if there is
no cut-off date appointed by the rules then such date shall be as appointed
for the purpose in the advertisement calling for applications. Finally, it is laid
down by the Supreme Court that if there is no such date appointed either in
the recruitment rules or in the advertisement then the eligibility criteria shall be
applied by reference to the last date appointed by which the applications
were to be received by the competent authority.

26.  The Coordinate Bench of this Court in the matter of 4shish Singh
Vs. State of M.P. and Others as reported in 2011 (2) MPLJ 324 has also
taken the same view. '

27.  The aforesaid three principles as laid down by the Supreme Court for
determining the cut-off date and if the aforesaid principles are applied in the
present case, it would be seen that neither in the policy nor in the advertisement
the cut-off date is appointed.

28.  That being so, the cut-off date has to be determined as last date by
which applications were to be received by the competent authority and the
said date would be 17/08/2009 as is evident from the advertisement and if
that be so then on 17/08/2009, the petitioner was a graduate because her
result of B.A. final has been declared on 14/08/2009.

29.  Inthe present case, the mandatory/prescribed qualification in respect
of educational qualification was Higher Secondary which petitioner already
possessed on the last date of submission of application form therefore, the
petitioner possess the mandatory qualification as on 17/08/2009. Only
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question in respect of additional qualification remains in the present case
because the petitioner is seeking the help of her graduation degree for getting
10 additional marks. From the result of the petitioner, once it is established
that she passed the B.A. final then, she is entitled to be treated as a graduate
and to get the benefit of graduation by way of additional 10 marks, as on
17/08/2009.

30.  The grant/conferral of degree is procedural or ministerial work. The
substantive right has accrued to the petitioner once the result has been declared
on 14/08/2009 and that result proved to be genuine one. It is not the case of
the respondents that petitioner did not qualify B.A. final, or the result declared
on 14/08/2009 pertaining to the petitioner was false or mis-statement. In
absence of such exigency, it is established that petitioner acquired qualification
before the last date of submission of application.

31.  Even otherwise, the petitioner stood as more educationally qualified
and meritorious then (sic:than) respondent No.2 because of her graduation
degree, therefore, her efforts to be more educated cannot be sacrificed at the
alter of non-justifiable grounds.

32.  Thepurpose of issuing provisional list itself suggest that no irregularity
may creep in the selection procedure and no prejudice may cause to any
candidate.

33.  Another aspect needs consideration is that once the order of stay dated
08/11/2010 has been passed by the Commissioner, Chambal Division, Morena,
in the appeal preferred by the petitioner, then instead of allowing petitioner to
continue to work, respondent/State has acted arbitrarily in taking the charge
from the petitioner on 11/11/2010 and handed it over to respondent No.2,
The said act of the respondents/State is in violation of the stay order granted
by the Commissioner, Chambal Division, District Morena as appellate authority.

34.  Thejudgmentrelied upon by respondent No.2 does not help the cause
of respondent No.2 in any manner, The said Jjudgment operates in different -
factual realm.

35.  Thus, in totality of the circumstances, the petitioner succeeds and the
writ petition is hereby allowed. The impugned order dated 18/01/2011
(Annexure P/1) passed by the Commissioner, Chambal Division, Morena in
case No.18/2010-2011/Appeal (3mar) as well as the order dated 30/10/2010
passed by the Additional Collector, District Morena in case No.109/2009-10/
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Appeal are hereby set aside.

36. Respondents are directed to reinstate/reappoint the petitioner on the post
of Anganwadi Worker while removing respondent No.2 from the said post.

No order as to costs.

Petition allowed._
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WRIT PETITION
Before Mr. Justice Vivek Agarwal
W.P. No. 4731/2016 (Gwalior) decided on 29 July, 2016

TRIMURTI CHARITABLE PUBLIC TRUST & anr. ...Petitioners
Vs.
MUNIKUMAR RAJDAN & ors. ...Respondents

A. Public Trusts Act, M.P. (30 of 1951), Section 8(2) —
Question involved — Whether provisions of Section 8 (2) of ML.P. Public
Trust Act, 1951 are mandatory — Held — Non compliance of said
provision by the Court for long 15 years could render the proceedings
before the trial court as without jurisdiction. (Paras 5 & 6)

#. alE e FEAIIT, HH. (1951 BT 30), €7 8 (2) — Faved
gv7 — FT AU, e A Afafiad, 1951 @ G 8(2) $ SUSH HATHUD
& - affrafRa — <o gxr o2 Sugel &7 15 99l @) 9 Iaf
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B. Civil Procedure Code (5 of 1908), Order 1 Rule 10 —
Question involved — Whether an application under Order 1 Rule 10
could have béen allowed in the garb of mandatory compliance of Section
8 (2) of M.P. Public Trust Act, 1951 — Held — In the name of the
mandatory notice to the State Government, Registrar Public Trust counld
not have been impleaded as a party on an application under Order 1
Rule 10 filed at the behest of the plaintiff. (Paras5 & 8)
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Cases referred:

AIR 1957 SC 363, 1981 MP Weekly Notes 175, 1981 JLJ 496,
1966 MPLJ Short Note 106.

VK. Bhardwaj with 4. V. Bhardwaj, for the petitioners.
B.K. Agrawal and Anmol Khedkar, for the respondents.
(Supplied: Paragraph numbers)

ORDER

VIVEK AGARWAL, J. :- The petitioners are aggrieved by order dated
04.07.2016 passed by the court of 7th Additional District J udge, Gwalior
whereby application under Order 1 Rule 10 of CPC filed by the plaintiff
Munikumar Rajdan has been accepted on the ground that provisions contained
in Section 8 (2) of the Madhya Pradesh Public Trust Act, 1951 are mandatory.

2. Learned counsel for the petitioners submits that no order could have
been passed which prejudices the interest of the present petitioners after such
along time gap especially when suit was filed by the plaintiff Munikumar Rajdan
in the year 2000 and in the written statement specific plea was taken that the
suit which has been filed seeking declaration for cancellation of registration of
the trust has to necessarily include Registrar Public Trust as a party and same
has not been impleaded as a party, therefore, the suit is not maintainable.
Therefore, now after 16 years of institution of the suit, application under Order
1 Rule 10 of CPC is not maintainable.

3. Learned counsel for the petitioners also submitted that as per the
provisions contained in Section 8 (2) of Madhya Pradesh Public Trust Act,
1951 the civil court is required to give notice to the State Government through
the Registrar and the State Government, if it so desires, shall be made a party
to the suit. Therefore, an application under Order 1 Rule 10 of CPC was not
maintainable at the instance of the plaintiff and was only a deliberate attempt
to delay the proceedings in the suit. It has also been submitted that amendment
taking away the right accrued to party by elapse of time should not be allowed
as has been laid down in the case of Prigonda Hongonda Patil vs. Kalgonda
Shidgonda Patil and others as reported in AIR 1957 S.C. 363 so also on
the decision of this High Court as reported in 1981 M.P. Weekly Notes 175
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Shankarlal vs. Kothari & Co. Ratlam so also on the decision of this High
Court in the case of Beesa Porwal Jain Shwetambar Teerth Sangodhia &
Anr. vs. Poonamchand as reported in 1981 JLJ 496 to bring home the issue
that application under Order 1 Rule 10 of CPC could not have been allowed
causing prejudice to the present petitioners. On the other hand, learned counsel
for the respondents has relied on the decision reported in 1966 MPLJ Short
Note 106 Swami Vidyanand Saraswati vs. Hazarilal Choubey.

4. As per the judgment in the case of Prigonda Hongonda Patil (supra),
the ratio of the judgment is that all amendments ought to be allowed which
satisfy the two conditions (a) not working injustice to the other side, and (b}
of being necessary for the purpose of determining the real questions in
controversy between the parties. In the case of Shankarlal (supra), theratio
is that court action or inaction of court should not prejudice a party. In the
case of Beesa Porwal Jain Shwetambar Teerth Sangodhia (supra), this
Court held that-under the provisions of Section 8 (2) of Madhya Pradesh
Public Trust Act, 1951 notice to the State Government through Registrar
. should have been sent after the institution of the suit as the issuance of notice
is mandatory. It has been further held that any order passed by the trial court
prior to issuance of notice is without jurisdiction. Same is the ratio of the case
of Swami Vidyanand Saraswati (supra).

5. Thus, in this backdrop, two things needs to be examined. (i) If the
provisions of Section 8 (2) of Madhya Pradesh Public Trust Act, 1951 are
-mandatory, (ii) whether an application under Order 1 Rule 10 of CPC could
have been allowed in the garb of mandatory compliance of Section 8(2) of
Madhya Pradesh Public Trust Act, 1951.

6. ‘Non-compliance of the said provision contained in Section 8 (2) of
Madhya Pradesh Public Trust Act, 1951 by the court for long 15 years could
render the proceedings before the trial court as without jurisdiction as has
been held in the case of Beesa Porwal Jain Shwetambar Teerth Sangodhia
(supra).

7. The rights would have been accrued in favour of the petitioners only
when judgment and decree would have been passed by the trial court, -
therefore, it cannot be said that any right which had already accrued have
been taken away by the action of the trial court if it decides to make a
mandatory compliance of the provisions contained in Section 8 (2) of Madhya
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Pradesh Public Trust Act, 1951 but what is to be seen is that whether in the
name of compliance of Section 8 (2) of Madhya Pradesh Public Trust Act,
1951, application under Order 1 Rule 10 of CPC would have been allowed.

8. Order 1 Rule 10 (2) of CPC deals with authority of the court to
strikeout or add parties. This is distinct from the mandatory requirement of
Section 8 (2) of Madhya Pradesh Public Trust Act, 1951 to issue notice to the
State Government through Registrar and, therefore, the trial court clearly
exceeded its authority in allowing the application under Order 1 Rule 10 of
CPC whereby allowing the plaintiff to add Registrar Public Trust as a party.
Section 8 (2) of Madhya Pradesh Public Trust Act, 1951 only requires notice
and leaves it to the discretion of the Registrar to approach the court and
- express its desire to be made a party, if he so requires. The learned trial court
to save its own skin in not following the mandatory provisions of Section 8 (2)
of Madhya Pradesh Public Trust Act, 1951 and without distinguishing the
difference between issuance of notice and addition of a party, allowed the
application under Order 1 Rule 10 of CPC which is far in excess of the
requirement of Section 8 (2) of Madhya Pradesh Public Trust Act, 1951.
Thus the trial court has just acted illegally and the impugned order dated
04.07.2016 deserves to be quashed and is quashed. It is held that in the name
of mandatory notice to the State Government, Registrar Public Trust could
not have been impleaded as a party on an application under Order 1 Rule 10
of CPC filed at the behest of the plaintiff.

9. The impugned order is set aside and petition is allowed.

10.  Certified copy as per rules.

Petition allowed,

I.L.R. [2016] M.P., 3310
WRIT PETITION
Before Mr. Justice J.K. Maheshwari
W.P. No. 11515/2013 (Jabalpur) decided on 17 August, 2016

GAYATRIDEVI (SMT.) & ors. ....Petitioners
Vs.
STATE OF M.P. & anr. ...Respondents

A. Urban Land (Ceiling and Regulation) Act (33 of 1976),
Sections 10(3), 10(5) & 10(6) and Urban Land (Ceiling and Regulation)
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Repeal Act (15 of 1999), Sections 3(2) & 4 — Ceiling proceedings —
Original owner Smt. Godavari Baj — Land declared surplus as per
Section 10(3) of 1976 Act on 04.06.1981 — Final Notification published
on 14.03.1986 — Godavari Bai died on 13.09.1982 — Notice u/S 10(5) of
1976 Act for delivery of possession issued in name of Godavari Bai,
who died prior to issuance of notice — Notice received by one Mukesh
Dubey — Defence — Possession already taken on 19.08.1988 or on
03.03.1992 — Held — Notice u/S 10(5) of the 1976 Act was issued in the
name of deceased holder Godavari Bai, who was already dead, so
issuance of notice u/S 10(5) of the Act is invalid and service on one
Mukesh Dubey does not satisfy the requirement of Section 10(5) of
1976 Act — Proceedings for delivery of possession on 19.08.1988 or on
03.03.1992 were on papers only & defacto possession has not been
taken & even proceedings u/S 10(6) of the Act of 1976 has not been
drawn — Ceiling proceedings pending under the 1976 Act before
commencement of the repeal Act shall abate — Name of petitioners be
restored in the revenue records & name of State Government be deleted
— Petition allowed. (Paras 9 to 11)

# Trv Gy (@freaq T aiv @) sfafag (1976 &1
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dfae aftrean W srfafal Svebm st f — aEfwor @ T IeRd
gieE § g enfid fHy S vd e WReER S A gl WY —
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B, Words & phrases - Definition — “Voluntary surrender”,
“Peaceful dispossession”, “Forceful dispossession”, Prejudice”.
(Paras 7,12 to 14)

. 57 ¥ qregrer — URETT - vear sreqdr Ry ef
SPST, “IAES dwwn, “gREad gAra |

Cases referred:

(2013) 4 SCC 280, W.P. No. 407/2014 decided on 07.04.2015,
2012 (3) MPLJ 75, (2015) 2 SCC 390, (2015) 4 SCC 325, (2009) 10 SCC
501, (2012) 1 SCC 792, AIR 1954 SC 340.

Brian D silva with Abhijit Awasthy, for the petitioner.
Bramhadatt Singh, G.A. for the respondents/State.

ORDER

J.K. MAHESHWARY, J. :- Invoking the jurisdiction under Article 226
of the Constitution of India seeking quashment of the order Aonexure P/10
dated 21.2.2013, passed by the competent authority with direction to abate
the proceedings under the Urban Land (Ceiling & Regulation) Repeal Act;
and the respondents be restrained to dispossess the petitioners, and also to
remove the name of the State Government, with further direction to record
the name of the petitioners in revenue records, this petition has been preferred.

2. The facts born out from the pleadings are that Smt. Godawari Bai was
the holder of the Khasra No.87 and 228/3 area 8536.32 square meters of
village Purwa, Settlement No. 162, Patwari Halka No. 28, Tehsil and District
Jabalpur. By an order dated 4.6.1981 passed by the competent authority the
said land has been declared in surplus vesting in the State Government as per
Section 10(3) of the Urban Land (Ceiling and Re gulation) Act, 1976
(hereinafter referred to as 'the Principal Act’). After final notification,
proceedings under Section 10(5) of the Act were initiated by the competent
authority on 26.7.1986 and by issuing the notice delivery of possession of
surplus land within thirty days was directed otherwise Tehsildar (Nazul) may
take possession in accordance with law. It is the contention of the petitioner
that Godawari Bai was died on 13.9. 1982, however notice issued under
Section 10(5) by the Competent Authority in the name of dead person could
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not be served on her. As per service report, notice was received by one
Mukesh Dubey, who was not having any blood relation with the deceased or
the family of petitioners. It is said, he was not the person in possession of the
surplus land. It is urged the notice issued in the name of a dead person is void,
however showing service of the said notice on dead person delivery of
possession is invalid. It is further contended, no notice was issued or served
on the petitioners who are the legal heirs of the holder and in possession of
the land. Thus plea taken by the respondents that possession has been taken
from the holder or from the person in possession is factually incorrect and
against the law laid down by Hon'ble the Supreme Court in the case of Stafe
of Uttar Pradeshv. Hari Ram-(2013) 4 SCC 280. The said judgment has
been followed by this Court in the case of Thamman Chand Koshta v. State
of M.P. & others-W.P. No. 407/2014 decided on 7.4.2015. Thus, as per
the provisions contained in Section 4 of the Urban Land (Ceiling & Regulation)
Repeal Act, 1999 (hereinafter referred to as 'the Repeal Act'), if possession
has not taken on the date of commencement, all the proceedings pending
before the Competent Authority under the Principal Act would abate. Learned
senior counsel has referred the original record produced by the State
Government and also the findings of the order impugned with regard to
possession, thereby petitioners were found in actual physical possession though
wrongly classified as unauthorized. Thus looking to the aforementioned facts,
petitioners are in possession of the land in question and as per repeal act,
these proceedings stood abate, however appropriate directions may be issued.

3. Per contra, learned Government Advocate representing the
respondent-State has argued with vehemence, that after vesting of the land
Competent Authority had issued the notice dated 26.7.1986 to Godawari
Bai (land holder), which was served on Mukesh Dubey on 9.9.1986, who
might be in the family or grand son of the deceased. As the possession was
not voluntarily surrendered within the time specified, therefore, ex-parte
possession has taken by the Naib Tehsildar (Nazul) on 19.8.1988 in front of
two witnesses. However, the arguments as advanced by petitioner to abate
the proceedings in the context of the Repeal Act is of no consequence. Learned
Government Advocate placed reliance on the judgment of this Court in the
case of Manohar Kumari Daga & others vs. State of M.P. & others-
2012(3) MPLJ 75 and submitted that in case the notice was issued in the
name of the deceased (holder of the land), and it was served on the grand
son, however, no prejudice has been caused to the petitioners. On the above
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submission, it'is prayed that the order passed by the Competent Authority
may be upheld dismissing this petition.

4, After having heard learned counsel appearing on behalf of both the
parties and on perusal of the original record produced by State Government;
in the facts, it is not in dispute that as per the order of the Competent Authority
dated 4.6.1981 the land of Godawari Bai was declared surplus and final
notification was published on 14.3.1986. It is also not in dispute the holder of
land Godawari Bai died on 13.9.1982 after the order of vesting of land and
prior to its final notification in the official gazette. By filing W.P. No. 8372/
2007, in the first round, petitioners made the challenge to the proceedings of
Sections 10(5) and 10(6) of the Principal Act in the context of Section 4 of
the repeal act, which was decided on 13.7.2007 directing Competent Authority
to consider the factum of delivery of possession affording an opportunity of
hearing to the petitioner and to decide all the contentions including the validity
of the previous proceedings of taking over of the possession. In furtherance
to the said direction, the competent authority has passed the order Annexure
P/10 on 21.2.2013 holding that the notice issued to Godawari Bai under
Section 10(5) of the Act was received by his son on 9.9.1986, but during
course of argument it is said that notice under Section 10(5) was served on
grand son Mukesh Dubey, and Najb Tehsildar (Nazul) had taken the
possession on 10.9.1988 in accordance with law. It has also been said that at
present the petitioners are in unauthorized possession on the land, which cannot
be protected.

5. In the context of the said factual aspect, the issue cropped up for
determination in this case are; whether on vesting of the land belong to
Godawari Bai, and on her death, its possession has rightly been taken from
the persons in possession (petitioners) following the procedure as prescribed
under Sections 10(5) and 10 (6) of the Principal Act? If possession of the
land is not taken as per procedure prescribed, would it amounting to the
proceedings pending, and as per Section 4 of the Repeal Act it would abate?

6. To advert these issue, first of all the provisions of Section 10(5) and
Section 10(6) of the Principal Act are relevant, however, reproduced as under:

* “Section 10 (5) Where any vacant land is vested in the State
Government under sub-section (3), the competent authority
may, by notice in writing, order any person who may be in
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possession of it to surrender or deliver possession thereof to
the State Government or to any person duly authorized by the
State Government in this behalf within thirty days of the service
of the notice.

(6) If any person refuses or fails to comply with an order made
under sub-section (5), the competent authority may take
possession of the vacant land or cause it to be given to the
concerned State Government or to any person duly authorised
by such State Government in this behalf and may for that
purpose use such force as may be necessary.”

On perusal thereto, it is apparent that after vesting of the land in the
State Government under sub-section (3) of Section 10, the Competent
Authority under sub-section (5) of Section 10 may by notice in writing to any
person, who may be in possession, direct to surrender or deliver possession
thereof to the State Government or any person duly authorized by the
government in this behalf within thirty days from the date of service of notice.
In compliance to the said notice if person refuses or fails to comply the orders,
the Competent Authority may take possession of the land or cause it to be
given to the concerned State Government or any person duly authorized or
by competent authority even by using force, if necessary, taking recourse as
prescribed under sub-section (6) of Section 10 of the Principal Act.

7. The scope and applicability of the provision of Section 10(5) and
10(6) of the Act has been duly considered by Hon'ble the Apex Court in the
case of Hari Ram (Supra) and held as under:

Voluntary Surrender

31.  The “vesting’ in sub-section (3) of Section 10
in our view, means vesting of title absolutely and not possession
though nothing stands in the way of a person voluntarily
surrendering or delivering possession. The court in Maharaj
Singh v. State of UP and Others (1977) 1 SCC 155, while
interpreting Section 117(1) of U.P. Zamindari Abolition and
Land Reform Act, 1950 held that ‘vesting’ is a word of slippery
import and has many meaning and the context controls the
textand the purpose and scheme project the particular semantic
shade or nuance of meaning. The court in Rajendra Kumar
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v. Kalyan (dead) by Lrs. (2000) 8 SCC 99 held as follows:

“28. ....We do find some contentious
substance in the contextual facts, since vesting
shall have to be a “vesting” certain. “To vest,
generally means to give a property in.” (Per
Brett, L.J. Coverdale v. Charlton. Stroud’s
Judicial Dictionary, 5thedn. Vol. VI.) Vesting
in favour of the unborn person and in the
contextual facts on the basis of a subsequent
adoption ‘after about 50 years without any
authorization cannot however but be termed
to be a contingent event. To “vest”, cannot be
termed to be an executor devise. Be it noted
however, that “vested” does not necessarily and
always mean “vest in possession” but includes
“vestin interest” as well.”

32.  Weare of the view that so far as the present
case is concerned, the word “vesting” takes in every interest
in the property including de jure possession and, not de facto
but it is always open to a person to voluntarily surrender and
deliver possession, under Section 10(3) of the Act.

33.  Before we examine sub-section (5) and sub-
section (6) of Section 10, let us examine the meaning of sub-
section (4) of Section 10 of the Act, which says that during the
period commencing on the date of publication under sub-
section (1), ending with the day specified in the declaration
made under sub-section (3), no person shall transfer by way
of sale, mortgage, gift or otherwise, any excess vacant land,
specified in the notification and any such transfer made in
contravention of the Act shall be deemed to be null and void.
Further, it also says that no person shall alter or cause to be
altered the use of such excess vacant land. Therefore, from
the date of publication of the notification under sub- section
(1) and ending with the date specified in the declaration made
in sub-section (3), there is no question of disturbing the
possession of a person, the possession, therefore, continues
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- to be with the holder of the land.

Peaceful dispossession

34.  Sub-section (5) of Section 10, for the first time,
speaks of “possession” which says where any land is vested
in the State Government under sub-section (3) of Section 10,
the competent authority may, by notice in writing, order any
person, who may be in possession of it to surrender or transfer
possession to the State Government or to any other person,
duly authorized by the State Government.

35.  Ifdefactopossession has already passed on
to the State Government by the two deeming provisions under
sub-section (3) to Section 10, there is no necessity of using
the expression “where any land is vested” under sub- section
(5) to Section 10. Surrendering or transfer of possession under
sub-section (3) to Section 10 can be voluntary so that the
person may get the compensation as provided under Section
11 of the Act early. Once there is no voluntary surrender or
delivery of possession, necessarily the State Government has
to issue notice in writing under sub-section (5) to Section 10
to surrender or deliver possession. Sub-section (5) of Section
10 visualizes a situation of surrendering and delivering
possession, peacefully while sub-section (6) of Section 10
contemplates a situation of forceful dispossession.

Forceful dispossession

36.  TheAct provides for forceful dispossession but
only when a person refuses or fails to comply with an order
under sub-section (5) of Section 10. Sub-section (6) to
Section 10 again speaks of “possession” which says, if any
person refuses or fails to comply with the order made under
sub- section (5), the competent authority may take possession
of the vacant land to be given to the State Government and
for that purpose, force - as may be necessary - can be used.
Sub-section (6), therefore, contemplates a situation of a person
refusing or fails to comply with the order under sub- section
(5), in the event of which the competent authority may take

3317
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possession by use of force. Forcible dispossession of the land,
therefore, is being resorted only in a situation which falls under
sub-section (6) and not under sub-section (5) to Section 10.
Sub-sections (5) and (6), therefore, take care of both the
situations, i.e. taking possession by giving notice that is
“peaceful dispossession” and on failure to surrender or give
delivery of possession under Section 10(5), than “forceful
dispossession” under sub-section (6) of Section 10.

37.  Requirement of giving notice under sub-sections
(5) and (6) of Section 10 is mandatory. Though the word ‘may’
has been used therein, the word ‘may’ in both the sub-sections
has to be understood as “shall” because a court charged with
the task of enforcing the statute needs to decide the
consequences that the legislature intended to follow from faiture
to implement the requirement. Effect of non-issue of notice
under sub-section (5) or sub-section (6) of Section 10 is that
it might result the land holder being dispossessed without notice,
therefore, the word ‘may’ has to be read as ‘shall’.

The judgment of Hari Ram (supra) has further been relied upon by a
Three Judge Bench of the Apex Court in the case of D.R. Somayajulu,
Secretary, Diesel Loco Shed and South Eastern Railway House Building
Cooperative Society Limited Visakhapatnam and others vs. Attili Appala
Swamy and others-(2015) 2 SCC 390 and afier considering the effect of the
provisions of Repeal Act, restating the principle of the judgment of Hari Ram
(supra) the Apex Court remitted the matter to the High Court for determination
of the issue of actual physical possession on the date of commencement of the
Repeal Act.

8. In the matter of taking over of the possession in the context of the
Land Acquisition Act, the Apex Court in the case of Velaxan Kumar Versus
Union of India and reported in (2015) 4 SCC 325 has held that the manner
to take over the possession of the land acquired must be the procedure
enshrined for taking over of the possession as per the provisions of law. If the
possession has not been taken following the procedure as laid down it is not
amounting to delivery of possession. In the said judgment the Apex Court has
also relied upon on the judgment of Sitaram Bhandar Society Versus Govt.
(NCT of Delhi) reported in (2009) 10 SCC 501. The Apex Court in the case
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of Raghbir Singh Sehrawat Versus State of Haryana and others teported
in (2012) 1 SCC 792 has interpreted the word vesting of the land into the
Government on taking of the possession. While dealing the said issue it is held
by the Court that taking of possession means of taking the actual physical
possession and not symbolic or possession on paper.

9. In view of the said legal position, in the context of the facts of the
present case, it is to be examined whether actual physical possession of surplus
land has already been taken by the State Government following the procedure
prescribed or it is with the petitioner. On perusal of the original record, it
reveals that after vesting of the land in the State Government under Section
10(3), the Competent Authority passed an order on 26.7.1986 to issue notice
for taking the possession of surplus land. The said notice was issued in the
name of holder Godawari Bai, though she was died on 13.9.1982, prior to
the date of issuance. But by this notice she was asked to surrender or deliver
the possession to Naib Tebsildar (Nazul) within thirty days, otherwise directed
him to take possession. Looking to the above said facts, it is apparent, notice
under Section 10(5) was issued after four years of the death of Godawari Bat
(holder of land) on 26.7.1986, however it cannot be served on dead person.
As per the requirement of Section 10(5) the said notice ought to be issued in
the name of the persons who are in possession after vesting of the land, but it
was not issued in the name of the person in possession. On perusal of the
proceedings of the competent authority dated 4.6.1981 it reveals that Godawari
was having four sons and one daughter-in-law namely Jugal Kishore, Nand
Kishore, Harishanker, Umashankar and Gayatri Devi. Thus competent
authority was aware about the names of legal heirs and the notice may be
issued to them who are the persons in possession. But the notice was issued
in the name of deceased holder Godawari Bai, who was already dead. Inmy
considered opinion, the issuance of the said notice under Section 10(5) of the
Act, is invalid, however, treating it to be served on the deceased indicating
service on one Mukesh, requirement of Section 10(5) asking voluntarily

surrender of possession within thirty days, from the date of service has not
been satisfied.

10. © Reverting to the arguments advanced by learned Government
Advocate that the notice was served on one Mukesh Dubey, who presumably
or might be the grand son of late Godawari Bai, but nothing has brought on
record to substantiate the said argument, more so in the order impugned
(Annexure P- 10), Mukesh Dubey has said to be the son of deceased, however
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both the said plea is without any material hence not acceptable looking to

their own order dated 4.6.1981. It is also not on record that Mukesh Dubey

was the person in possession, however, relying upon the service of notice on

Mukesh Dubey possession taken ex-parte by Tehsildar {(Nazul) is against the

procedure prescribed. In the case of Hari Ram (supra) the Apex Court has

clarified the meaning of voluntary surrender of possession, peaceful
dispossession and forceful dispossession. In this regard, on perusal of the

document dated 19.8.1988 of the Tehsidar (sic:Tehsildar) attached with the

original record, the possession has been taken ex-parte from the Godawari

Bai in front of two witnesses though she was dead as long as more than six

years back. However, service of notice on dead person and to take possession

ex-parte from the dead person cannot treated to be the compliance of Section

10(5) of the Principal Act. It is also to be noted here that possession has also

not taken from Mukesh Dubey the alleged son or grand son. In case notice

was received by Mukesh Dubey, and on failure to comply the order of the

competent authority, proceedings under Section 10(6) of the Principal Act

ought to be drawn against the holders or against him and by issuing notice, if
peaceful possession has not delivered, then it may be taken forcefully by the

person authorized by the State Government in this behalf or by the competent

authority. But, no proceedings of Section 10(6) of the Principal Act has drawn

on record. Thus, in absence of any proceedings under Section 10(6), evenin

case of peaceful dispossession the document showing delivery of possession

in front of two witnesses dated 9.8.1988 is of no consequence. In addition,

the record of Tehsildar further indicates that another notice under Section

10(5) dated 21.2.1992 was issued to.late Godawari Bai for delivery of
possession on or before 3.3.1992 and by an undated document available in

the original record the possession has again been taken, without drawing any

proceeding under Section 10(6) of the Act. Meaning thereby, both the

proceedings indicting (sic:indicating) delivery of possession on 19.8.1988 or -
on 3.3.1992 were on papers and de facto possession has not taken following
the procedure prescribed. In view of the forgoing discussion it is crystal clear
that after vesting of the land, possession has not been taken from the holder,
or from the person in possession complying the provisions of Section 1 0(5)
and 10(6) of the Act by the Competent Authority or by the person authorized
or by the State Government, therefore it can safely be held that actual physical
possession has not been taken following the procedure established by law.

11. The Urban Land (Ceiling and Regulation) Act, 1976 has been repealed
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by the Urban Land (Ceiling and Regulation) Repeal Act, 1999. Section 3
deals the 'saving', as per Section 3(1) of the Repeal Act makes it clear that
the repeal of the Principal Act shall not affect after vesting of the land where
the possession has been taken over by the State Government orany person
duly authorized by the government or by the competent authority. Sub-Section
2 of Section 3 makes it further clear that after vesting of the 1and under sub-
section (3) of Section 10 of the Principal Act if possession has not been taken
over by the State Government or any person duly authorized by the government
in this behalf or by the competent authority and any amount has been paid by
the State Government with respect to such land then such land shall not be
restored unless the amount paid has not been refunded to the State Government.
In the present case, as discussed hereinabove, it is apparent that after vesting
of the land, the possession following the procedure under Section 10(5) and
10(6) has not been taken, and as per the return of the State Government
amount has not been calculated or paid to the petitioners or to the holder of
the land. In absence thereto as per Section 3(2) and proviso of Section 4 of
the Repeal Act, the proceedings relating to any order made or purported to
be made under the Principal Act shall be pending immediately before the
commencement of the repeal act, before the Court/Tribunal or authority and
it shall abate, The judgment of the Apex Court in the case of Hariram (supra)
is on the same context wherein it is held that after vesting of the land under
Section 10(3) of the principal Act for the purpose of delivery of possession of
the said land service of the notice under Section 10(5) and 10(6) of the Act is
mandatory. The Apex Court observed that sub-section (5) of Section 10 of
the Act, first time, speaks about “possession” using the word that “where any
land is vested” in the State Government under sub-section (3) of Section 10,
the competent authority may, by notice in writing, order any person, who may
be in possession of it to surrender or transfer possession to the State
Government or to any other person duly authorized by the State Government.
In para-35 of the said judgment it has been observed that if de facto possession
has already been passed on to the State Government by two deeming provisions
under sub-section (3) of Section 10 there was no necessity of using the
expression “where any land is vested” under sub-section 5 of Section 10.
Thus, surrendering or transferring of possession under sub-section (5) of
Section 10 can be voluntary so that the person may get the compensation as
provided under Section 11 of the Act at an early date. Once there is no
voluntary surrender or delivery of possession, the State Government has to
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issue the notice in writing necessarily under sub-section (5) of Section 10 to
surrender or deliver possession. The said sub-section visualizes the situation
of surrendering and delivering possession peacefully while sub-section (6) of
Section 10 contemplates situation of peaceful dispossession or forceful
dispossession. Thus, looking to the statutory mandate, interpreted by the Apex
Court expressing the method and manner to comply the provisions of Section
10(5) and (6), the arguments advanced by the respondents that no prejudice
is caused to petitioners in view of the judgment of Manohar Kumari Daga
(supra) requires consideration.

12.  To advert the said argument first of all it is required to understand
what is theory of prejudice, which 1.1eans to allow exclusion of relevant evidence
if probative value is substantially outweighed by danger of unfair prejudice.
As per Black's Law Dictionary the word 'prejudice’ is defined a forejudgment;
bias, partiality, preconceived opinion. A leaning towards one side of a cause
for some reason other than a conviction of its justice. As per Venkataramaiya's
Law Lexicon the word 'prejudice’ has been considered in the context of Section
11 of the Suits Valuation Act in the judgment of Kiran Singh v. Chaman
Paswan-AlIR 1954 SC 340 which reads as under:

“What is meant by “prejudice” in Sec. 1] ofthe Suits Valuation
Act. Does it include errors in findings on questions of fact in
issue between the parties? If it does, then it will be obligatory
on the Court hearing the second appeal to examine the evidence
in full and decide whether the conclusion reached by the Lower
Appellate Court are right. If it agrees with those findings, then
it will affirm the judgment; if it does not, it will reverse it. That
means that the Court of second appeal is virtually in the position
of a court of first appeal. '

So far, the definition of “prejudice” has been negative in terms-
that it cannot be mere change of forum or mere error in the
decision on the merits. What then is positively prejudice for
the purpose of Sec. 11. That is a question which has agitated
courts in India ever since the enactment of the section. It has
been suggested that if there was no proper hearing of the suit
or appeal and that had resulted in injustice, that would be
prejudice within Sec. 11 of the Suits Valuation Act. Another
instance of prejudice is when a suit which ought to have been
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filed as an original suit is filed as a result of under-valuation on
the small cause side. The procedure for trial of suits is the
Small Cause Court is summary; there are no provisions for
discovery or inspection; evidence is not recorded in extenso,
and there is no right of appeal against its decision.”

13.  On perusal of the aforesaid, it is apparent that prejudice means the
element of bias, partiality, preconceived opinion of pre-designed judgment or
thought process towards one side without out-viewing other part of the
argument would mean the unfair prejudice. In the case of Kiran Singh (supra)
in the context of suit valuation the issue was considered. On consideration, it
was found thatif valuation changes and suit is required to be filed in a court as
aresult of under-valuation then the proceedings of Small Causes Court which
is summary in nature would attract, therefore, the change thereof may cause
prejudice. In the said context, the theory of prejudice requires consideration
in the present case.

14.  Inthe facts of the case, first of all it is required to explain that if any
statute or rule contemplates to do a thing in a particular manner specifying its
compliance to follow in the manner so prescribed, it ought to be done in the
same manner. In the case in hand, where the property was belong to the
deceased holder declared surplus vesting it in the State Government. Petitioners
are the legal heirs of decedsed, who may inherit the property if it is not vested
in State Government. As discussed above, the notice was issued in the name
of a dead person which cannot be served on him, but the possession was
taken in front of two witnesses from the said dead person without issuing and
serving to the petitfoners and following the procedure as contemplated under
Section 10(5) and 10(6) explained by the judgment of Hari Ram (supra) of
the Apex Court. The petitioners are the legal heirs and were found in possession
as per the findings recorded in the order impugned Annexure P/10 though
their possession is said as unauthorized. Hlowever on discussion it is apparent
the actual physical possession has not been taken from them following the
procedure prescribed, thus on conjoint reading of Section 3(2) and Section 4
of the Repeal Act, such proceeding be deemed to pending and it shall abate
by commencement of the Repeal Act in the year 2000. Meaning thereby, if
possession has not been taken over on the date of commencement of the
Repeal Act then it would amounting to the proceedings pending under the
Principal Act and such proceedings would abate and in consequence thereto
the legal heirs of the deceased holder would retain the same property as
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inherited from the deceased holder. But, in case the possession has been taken
over on the land as per the procedure prescribed then it would not amounting
to the proceedings pending and the Repeal Act would not attract in the case.
Therefore, the discussion made hereinabove and in the light of the judgment
of the Apex Court in the case of Hari Ram (supra) where it has been clarified
. that what would be the voluntary surrender of possession, peaceful
dispossession, forceful dispossession and how it can be possible following
the procedure as per Section 10(5) and 10(6). In case the de facto possession
is not taken, then by operation of the subsequent law i.e. repeal act, such
proceeding is having no consequence and the theory of prejudice cannot be
applied in such cases. In view of the aforesaid discussion and in the light of
Apex Court judgment of Hari Ram (supra), judgment of this Court in the case
of Manohar Kumar Daga (supra) is hereby explained.

15.  In the present case the notice under Section 10(5) of the Act was
issued in the name of the holder of land, who was already died on the date of
its issue and the notice was not issued in the name of persons who were in
possession of the land on drawing the proceedings under Sections 10(5) of
the Act. As discussed presuming service of the said notice on the dead person,
if possession has taken in front of witnesses ex-parte, without drawing the
proceedings of Section 10(6) of the Act, the said procedure is not known
under the Principal Act, and as interpreted by the judgment of Apex Court in
Hari Ram (supra) . Thus, in my considered opinion, it is to be held that the
actual physical possession of the land bearing Khasra No.87 and 228/3 area
8536.32 square meters of village Purwa, Settlement No. 162, Patwari Halka
No. 28, Tehsil and District Jabalpur has not been taken, following the procedure
prescribed, by the competent authority or by Naib Tehsildar (Nazul), on the
date of commencement of the Repeal Act, therefore, these proceedings shall
abate. Accordingly the questions as posed for discussion are answered in
favour of the petitioners against respondents.

16.  Consequently, this petition succeeds and is allowed. The order
impugned Annexure P/10 dated 21.2.2013 is hereby set aside. It is held that
possession of the surplus land has not been taken as per procedure prescribed
under Section 10(5) and 10(6) of the Principal Act, however, as per Section
4 of the repeal act, such proceedings stood abate. However, it is directed that
the name of the petitioners be restored in the revenue records deleting the
name of State Government within the period of three months from the date of
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communication of this order. In the facts of the case, parties are directed to
bear their own costs.

Petition allowed.

LL.R. [2016] M.P., 3325
. WRIT PETITION
Before Mr. Justice Vivek Agarwal
W.P. No. 555/2006 (Gwalior) decided on 15 September, 2016

SIYARAM SHARMA ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 311 — Protection thereof to a daily
wager whether permissible — Held — A daily wager is not the holder of
Civil Post and protection under Artficle 311 is not available to him— Further
held — Petitioner’s termination order could not have been passed by the
Authority subordinate to the Superintendent who was his Appointing
Authority — The Superintendent works under the overall supervision of
Collector and the High Court in W.P. No. 5181/2005 directed the Collector
to look into the grievance of the petitioner, therefore, the act of the
Collector in passing the order both in his capacity as a Superior Authority
to the Appointing Authority and also in terms of directions of the H.C.
cannot be faulted with. (Paras 7 & 9)
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B. Government Servants ( Temporary and Quasx-Permauent
Servzce) Rules, M.F. 1960, Rule 1(2) — Whether these Rules govern the
services of a daily wager also — Held — Rules apply to a person holding
civil post and thus does not cover daily wager — Claim of the petitioner
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that he has attained quasi-permanent status as he joined as chowkidar on
daily wages and continued as such is not correct. (Para §)
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Case referred:
(2005) 3 SCC 409.

D.X. Katare, for the petitioner.
Kamal Jain, G.A. for the State.

ORDER

VIVEK AGARWAL, J. :- Petitioner has filed this writ petition challenging
the order dated 17.1.2006 passed by respondent No.2 by which services of
the petitioner were terminated. According to the petitioner, his services have
been terminated without giving any show-cause notice to him arnd without
conducting any enquiry into the matter, therefore, the order of termination is
illegal, arbitrary and un- constitutional. According to the petitioner, he was in
continuous service for 9 years and thus had acquired the status of quasi
permanent servant and thus entitled to protection under Article 311 (1) of the
Constitution, It is also submitted that since respondent No.2 is not his appointing
authority, therefore, he was not competent to terminate him.

2. - Thebrieffacts, which are not in dispute, are that petitioner was appointed
as Chowkidar in the year 1997 on daily wages by the Superintendent of Rescue
Home for a period of 89 days. It is mentioned in the appointment order itself that
his services are being engaged on daily wages and if they are not found satisfactory,
they can be dispensed with without giving any notice. Petitioner has also filed
Annexure P/4 which is also an order in regard to engagement of the petitioner for
89 days in which it is clearly mentioned that the services of the petitioner being on.
daily wage basis, can be dispensed with without giving any intimation and he will
not have any claim for government service.

3. It is also not in dispute that earlier petitioner had filed W.P.No.5181/
2005 (S) complaining that respondent No.4 i.e. the Superintendent of Rescue
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Home, Morena, was harassing the petitioner, and therefore, a direction was
issued to respondents No.2 and 3 i.e. Collector Distt. Morena and Deputy
Director, Panchayat and Social Welfare Department, Morena, to look into
the grievance of the petitioner and take appropriate action in accordance
with law and the petition was disposed of.

4. Learned counsel for the State has submitted that impugned order was
passed after affording reasonable opportunity of hearing to the petitioner. It is
apparent that petitioner was not performing his duties properly. Respondents
have filed copy of show-cause notice dated 10.4.05, show notice (sic:show
cause notice) dated 22.4.03, show cause notice dated 2.11.05 and reply
dated 7.11.2005 furnished by the petitioner. In his reply, petitioner has admitted
that he could not report on his duty in time because he could not get any
transport to report on his duty and submitted that mistake on his part be
condoned. Respondents have also placed on record correspondence dated
16.1.2006, which took place between the Deputy Director, Panchayat and
Social Welfare Department, Morena, and the Superintendent, Rescue Home,
Morena, to show that petitioner was not functioning properly. It was pointed
out that in 1998, 4 children had run away. Similarly, on 10.4.03,22.3.03 and
13.12.04 so also on 10.4.05 certain children had run away from the Rescue
- Home. It was also pointed out that petitioner was engaged in supplying tobacco
and smoking material to the boys staying in Rescue Home. It has also made a
reference to the note-sheet written by the Principal Magistrate, Juvenile Justice
Court dated 13.4.2005 pointing that in presence of the Chokidar i.e. the
petitioner certain boys had disappeared, and therefore, there can be danger
to the life of the boys staying in the Rescue Home.

5. Copy of the note-sheet written by the Principal Magistrate, Juvenile
Justice Court, Morena, is on record in which there is a categorical note for
removal of Chowkidar for the safety of the juvenile children lodged inthe -
Rescue Home. In view of the aforesaid background, impugned order Annexure
P/1 has been issued by the Collector, therefore, there is no illegality or
arbitrariness in the order passed by the Collector, Morena.

6: The issue to be adjudicated in the present case is whether the
protection available under Article 311 of the Constitution is available to a
daily wager like the petitioner and whether petitioner had attained status of a
quasi permanent employee in terms of the provisions contained in the M.P. ~
Government Servants (Temporary and Quasi-Permanent Service) Rules, 1960 °

-~
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(in short "the Rules of 1960") and whether the Collector was entitled to issue
the impugned order removing the petitioner.

7. As faras Article 311(1) of the Constitution is concerned, it deals with
dismissal, removal or reduction in rank of persons employed in civil service of the
Union or an all India service or a civil service of a State or to a holder of a civil
post. It is now settled that a daily wager is not a holder of a civil post, and therefore,
the first argument advanced by the learned counsel for the petitioner that there is
violation of the provisions contained in Article 311 of the Constitution is not
sustainable. In the case of Karnataka State Road Transport Corporation and
another Vs. S.G Kotturappa and another as reported in (2005) 3 SCC 409,
the Supreme Court has held that casual employee/labour- Badli worker does not
enjoy a status and his services may be discontinued like that of a probationer, ifhe
is not found suitable for the job for which his services were utilised. It has been
further held that in case of termination of service if the dismissal is based on proved
misconduct, then there is no requirement of further hearing. What is needed for
employer in a case of termination of services is to apply objective criteria for
arriving at the subjective satisfaction. In the present case, petitioner was not only
given opportunity of hearing, but a reasoned order has been passed by the Collector
fulfilling the requirement of application of objective criteria for arriving at the
subjective satisfaction.

8. The second issue is regarding applicability of the provisions of Rules
of 1960. Rule 1(2) clearly provides that these rules shall apply to all persons
who hold a civil post under the State Government, but who do not hold a lien
on any post under the Government of this State, the Government of India or
any other State Government. Rule 1(3) further provides that nothing in these
rules shall apply to -

(a)  Government servants engaged on contract;
(b) Government servants not in whole time employment;
(¢)  Government servants paid out of contingencies;

(d)  personsemployed in work-charged establishments;
and

(e)  suchother categories of Government servants as may
be specified by the State Government by notification
in the Gazette.
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Thus, it is apparent that petitioner, who had joined as Chowkldar on dally
wages and continued as such, will not be governed by the provisions of Rules
of 1960, therefore, claim of the petitioner that he had attained quasi -permanent
status is not correct.

9. Petitioner's third challenge is to the competency of the Collector to
pass impugned order. The law is already settled. The petitioner's termination
order could not have been passed by a authority subordinate to the
Superintendent who was his appointing authority. The Superintendent of a
Rescue Home, so also the Deputy Director of Panchayat and Social Welfare
Department works under the overall supervision of the Collector and in fact
in W.P.No0.5181/2005 (S), this Court had directed the Collector to look into
‘the grievance of the petitioner, therefore, the act of the Collector in passing
the impugned order both in his capacity as superior authority to the appointing
authority and also in terms of the directions issued by this Court cannot be
faulted with. Besides this, the State Government has delegated the disciplinary
authority on the Collector in terms of the provisions contained in Rule 12 of
the M.P. Civil Services (Classification, Control and Appeal) Rules, 1966 for
class Il and IV employees. In terms of such delegation in relation to class III
and I'V staff, the act of the Collector in issuing the impugned order cannot be
faulted with. Thus, there is no infirmity or illegality in the order passed by the
Collector, Morena. Hence, this petition fails and is dismissed.

Petition dz"st'nissed.

L.L.R. [2016] M.P., 3329
APPELLATE CIVIL
Before Mr. Justice Rohit Arya
M.A. No. 1662/2011 (Gwalior) decided on 13 June, 2016

BRIJPAL & ors. * ...Appellant
Vs.
MRS. MUNNI BAI & ors. ...Respondent

(Alongwith M.A. No. 1/2012, M.A. No. 2/2012, M.A. No. 3/2012,
- M.A.No. 4/2012, M.A. No. 5/2012, M.A. No. 6/2012, M.A. No. 7/2012,
M.A. No. 8/2012, M.A. No. 9/2012, M.A. No. 10/2012, M.A. No. 11/
2012, M.A. No. 12/2012, M.A. No. 13/2012, M.A. No. 14/2012, M.A.
No. 15/2012, M.A. No. 16/2012, M.A. No. 17/2012, M.A. No. 18/2012,
M.A. No. 19/2012, M.A. No. 21/2012, M.A. No. 22/2012, M.A. No. 23/
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2012 & M.A. No. 24/2012)

A, Motor Vehicles Act' (59 of 1988), Section 173 —
Miscellaneous Appeal — Against the order passed in review petition —
Deceased was travelling in a bus, due to rash and negligent driving of the
offending vehicle (tractor) the same dashed against the bus—The offending
- vehicle was hypothecated with UCO Bank under hire purchase agreement
— As per agreement between the bank and the insurance company the
bank had got the vehicle insured with the insurance company and has
been paying the premiums — As such the liability is on Bank to pay the
premiums — The policy was purchased on 21.04.2006 after debiting of
amount of premium from loan account of the borrower and the draft was
prepared on 21.04.2006 — If the draft is prepared on 21.04.2006 and
~ submitted to the insurance company on 26.06.2006 this by itself would not
lead to the conclusion that the bank had ante dated the same in collusion
with the appellants to cover the risk of accident occurred in the intervening
night 0f24/25.04.2006 — Appeal allowed. " (Paras3&14)
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B. Review — Scope — Tt is the settled position that review is
invoked only if there is any error apparent on the face of record and
not on basis of the allegations. (Para 16)
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Ashish Saraswat, for the appellants.
S. Gajendragadkar, for the respondent/Insurance Company.

ORDER

RoRIT ARYA, J. :- These appeals arise out of the one and same
incident and common order passed by the Motor Accidents Claims Tribunal
whereby review petitions have been heard and allowed of by the impugned
order. For the purpose of disposal of these cases, facts in M.A.No.1662/
2011 are now dealt with.

2. Appellants/owner and driver of tractor No.UP 80-W-7679 being
aggrieved by the order of the Motor Accident Claims Tribunal, Ambah, District
Morena dated 30/8/2011 in Case No.8/2009 (Review Petition) have filed
this appeal.

3. Facts relevant for disposal of this appeal are to the effect that on
25/4/2006 the deceased-Rashid Khan S/o Alauddin was travelling in a bus
bearing No.MP 06-B-1699. Due to rash and negligent driving of tractor bearing
No.UP 80-W-7679 (hereinafter referred to as the offending vehicle) owned
by one Asharam (appellant No.2) driven by Brijpal (appellant No.1), the
same dashed against the bus at Bah Fatchabad Road, Baba Ki Tiwariya falling
within territorial jurisdiction of Police Station Fatehabad, District Agraas a
result Rashid Khan died leaving behind six members in the family viz., wife,
sons, mother and younger brothers. The tribunal taking into consideration the
evidence placed before it, reached the conclusion that due to rash and negligent
driving of'the tractor, the accident occurred and the offending vehicle, i.e., the
tractor being insured with the National Insurance Company (respondent No.7),
it is held liable to pay the compensation. For calculation of the amount of
compensation,the tribunal has taken into consideration that the deceased-
Rashid Khan was engaged in tailoring job, his annual income was assessed at
Rs.36,000/- per year, dependency of claimants was adjudged at Rs.27,000/-
and Rashid Khan being of the age of 36 years multiplier of 16 was applied
and accordingly, compensation was awarded to the tune 0f Rs.3,65,000/-
with 6% interest per annum vide award dated 20/3/2008. No appeal was
preferred by the insurance company. However, after lapse of about two years
six months on 30/6/2009 a review application was filed by the insurance
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company alongwith an application under Section 5 of the Limitation Act for
condonation of delay. Reply to such application was also filed by the appellants.

4, Relevant facts as pleaded in the review petition are to the effect that
claim petitions were filed on the factual premise that the offending vehicle was
insured with the Insurance Company and the said policy was renewed by
policy dated 26/04/2006 with effect from 21/04/2006 to 20/04/2007. The
accident since had occurred in the mid-night of 24/25-04-2016, therefore,
the Insurance Company is liable for payment of compensation. As a result,
award was passed on 20/3/08. However, as the accident had occurred within
05 days' from the date of renewal of insurance policy on 21/04/2006, in view
of internal circulars of the Insurance Company, such cases are classified as
“Close Proximity”. Therefore, to avoid possibility of any fraud or collusion,
the matter was got investigated by the Insurance Company.through a private
investigator, Shishram Singh (P.W.1). During investigation, it is found that the
offending vehicle was purchased under hire purchase agreement financed by
Uco Bank, Branch Pinahat Agra, State of Uttar Pradesh. There was a tie up
between Uco Bank with the Insurance Company on terms and conditions
whereof the offending vehicle was required to be insured. It was the obligation
of the Uco Bank to ensure insurance of the offending vehicle and pay premium
regularly. The Bank has shown to have prepared draft No.614658 dated
21/04/2006 of premium amount and thereafter the same was shown to have
been dispatched by the Bank to the Insurance Company whereas the same
was made available with the Insurance Company only on 25/04/2006. But,
the insurance policy was made effective from 21/04/2006 on the strength of
the aforesaid demand draft. It was also found that demand draft Nos.614653
to 614657 were of later dates, viz., 22/04/2006, 24/04/2006 & 25/04/2006
whereas subsequent demand draft No.614658 in question was shown to have
been prepared 21/04/2006, but, the same could have been prepared either
on 25/04/2006 or thereafter. As such, there was collusion between owner of
the offending vehicle and the Bank in preparation of the demand draft with
ante date to avoid liability and ensure fastening of the liability on the Insurance
Company in respect of the accident occurred in the mid-night of 24/25-04-
2006. : :

5. Appellant/owner has filed reply to the aforesaid applications of review
and condonation of delay. The allegations of fraud and collusion levelled against
the appellant with the Bank were emphatically denied. The offending vehicle;
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tractor with registration No.UP80-W-7679 was hypothecated with the Uco
Bank, Branch Pinahat Agra, State of Uttar Pradesh under the hire purchase
agrecment. As per the procedure in vogue, the Bank used to debit the premium
amount from the loan account of the original appellant/owner of the offending -
vehicle, Asharam (since dead) now represented by his legal heirs Shiv Singh
& another and thereafter, the amount was transferred to the Insurance
Company for renewal of the policy. The appellant/owner has no role to play
in the aforesaid transaction. It is denied that the draft No.614658 towards
the premium amount was not prepared on 21/ 04/2006. It is submitted that
only after debiting the amount of the premium from the loan account of the
appellant/owner on 21/04/2006, the demand draft was prepared, otherwise,
the Insurance Company could not have issued the renewal cover note ofthe
policy with effect from 21/04/2006 if the draft was prepared on the subsequent
date. That-apart, the insurance policy at no point of time was cancelled by the
Insurance Company. As a matter of fact, the award was passed by the Motor
Accidents Claims Tribunal on 20/03/2008 and the private investigator was
appointed by the Insurance Company after lapse of two years six months.
During pendency of the original proceedings, no such objection was raised
by the Insurance Company. It is submitted that in one of the cases, viz., Munni
Bai in the execution proceedings, the Insurance Company has already
deposited the entire amount of the award, i.e., Rs.5,15,626/- vide exhibits
D/1, D/2 and D/3 on 09/07/2009. Hence, there is no explanation forthcoming
as to why after such long lapse of time since the award was passed, the private
investigator was appointed.

6. That apart, the private investigator has prepared the report on surmises
and conjectures. At no point of time ever noticed the appellant in the so called
enquiry/investigation but made allegations of fraud and collusion against the
appellant. With the aforesaid factual assertions, it was contended that after
the award was passed under section 166 of the Motor Vehicles Act, there is
no provision for review of the award by the Motor Accidents Claims Tribunal.
Even otherwise if the proceedings under Order XLVII Rule 1 CPC are found
to be available to the respondent/Insurance Company, the scope of review
thereunder is limited and that too the same is required to be filed within thirty
days from the date of the award. The application for condonation of delay is
skeleton in nature without any plausible explanation for the delay caused.
Hence, the explanation offered in the application for condonation of delay
under section 5 of the Limitation Act by no stretch of imagination could be
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said to have been satisfactory in nature for the purpose of condonation of
delay of two and half years'.

7. It was also contended that the so called enquiry/investigation is not
upon complete verification of facts and documents, particularly the terms and
conditions of the agreement between the Bank and the Insurance Company in
the matter of insurance of the vehicles. The conclusion of fraud and collusion
appears to have been drawn only for the reason that the demand draft
No0s.614653 to 614657 were prepared subsequent to demand draft
No.614658 in question. Therefore, according to the private investigator,
Shishiram Singh (P.W.1), the demand draft No.614658 could not have been
prepared prior thereto and is anfe dated. This conclusion is not only perverse
in nature but also de horsterms and conditions of the agreement between
Bank and Insurance Company and practice in vogue of the Bank inasmuch as
if exhibit P/2 is carefully perused, preparation of the demand draft Nos.614653
to 614657 though are subsequent to demand draft No.616458 in question
but demand draft nos. 614660 and 614661 are prepared on 21/04/2006.
Actually, there are many books for preparation of demand drafts against
vouchers issued after debiting the amount from the accounts of the borrowers.
In this case what is relevant is procedure followed by the Bank for debiting
the amount from the loan account of the appellant by preparing voucher and
against the same demand draft was prepared and submitted to the Insurance
Company by the Bank. Therefore, the serial number of the demand draftis of
no relevance qua the date on which the same was prepared. The terms and
conditions of agreement between the Bank and the Insurance Company vide
circular dated 27/01/2004 (Annexure P/7 in connected W.P.No.18 1/2014)
in the matter of renewal of policy inter alia provides as under:

“2.Where the carlier has been expired the renewal coverage
may be granted without physical inspection of the vehicle
provided the premium has been debited by the bank after
debiting the account of borrower and also after obtaining the
confirmation from the bank official that to the best of their
knowledge the vehicle is on the road worthy condition and not
accident has taken place in between the expired policy period.”

It is therefore, contended that as per the aforesaid clauses what is relevant for
a valid policy was that of debiting the premium amount from the account of
the borrower for a valid policy. It is not the case of the Insurance Company
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that premium amount for renewal of the policy was not debited from the account
of the appellant/borrower on 21/4/06. As such, only for the reason that with
prior serial numbers some demand drafts were prepared on subsequent dates,
this by itself could not have been said to be an instance of ante dating of draft
amounting to fraud. Such an allegation is also falsified by the fact that in the
communication exhibit P/2, the Bank has also shown that the demand drafts
of later numbers, viz., 614660 and 614661 were also prepared on 21/04/
2006. There is no explanation given by the so called investigator in that behalf.
Under such circumstances, the conclusion drawn by the investigator is in fact
and effect against the terms and conditions in-between the Bank and the
Insurance Company as well as policy of the Bank in the matter of preparation
of demand drafts after debiting the amount from the account of the borrower.
In fact, the so called investigation is based on surmises and conjectures. Hence,
the report could not be basis seeking review of the award dated 20/03/2008
passed by the Motor Accidents Claims Tribunal. '

8. The Tribunal negated the submissions advanced by the appellants and
concluded that fraud was played upon by the Bank in collusion with the
appellants by preparing draft no. 614658 of the premium amount of offending
vehicle (Tractor No. UP80-W- 7679) which though was of 26/4/2006, yet
the same was ante dated as 21/4/2006 to cover the risk of accident occurred
in the intervening night of 24/25.4.2006, Consequently, reviewed the Award
dated 20/3/08 and set aside the same.

9. Taking exception to the impugned order, learned counsel for the
appellants besides reiterating the submissions made before the Tribunal in
review proceedings, also further referred to evidence of witnesses to
substantiate the contention that as a matter of fact no fraud was played either
by the appellants or by the Bank as such. Rameshwar Prasad (AW2) in
paragraph 21, Officer of the Insurance Company, has deposed that it is true
that appellants Asharam and Brajpal did not play any fraud with the Company.
In para 15 he deposed that appellant Asharam had never come to the office
of the Company for deposit of premium. In para 19 he has deposed that the

insurance policy dated 21/4/06 issued by the Insurance Company was never
" cantelled. The witness explained the procedure that there was tie up between
the Insurance Company and the Bank in the matter of deposit of premium.
The Bank has deposited the premium with the Insurance Company twice by
demand draft (DD). Against deposit of premium by the Bank, Insurance Policy
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was issued for the period 21/4/06 to 20/4/07. In paragraph 26 it is stated that
for the alleged fraud, neither any complaint was filed in the police station nor
any proceedings were initiated in the Court of law. In paragaphs 23 and 24 it
is stated that after passing of the Award, the Insurance Company has deposited
the entire Award amount in respect of one of the claimants Munni Bai in
Execution Case No. 71/07-08 (Ex.D/1, 1D/2 and D/3).

10.  Pramod Kumar (AW1), Branch Manager, UCO Bank, Pinahat, District

Agra, in paragraphs 3 and 6 has stated that voucher was prepared on 21/4/06
(Ex.P/4). He has clarified that there are number of books containing draft
leaves. Many a times when one or two drafts are left to be prepared, then the
same ate prepared later.

I1.  In the backdrop of the aforesaid contentions and referring to the
evidence on record, learned counsel for the appellants contends that there
was no fraud played upon the Insurance Company and, therefore, the impugned
order deserves to be set aside. '

12. Per contralearned counsel for the respondent-Insurance Company
- has supported the order passed by the Tribunal.

13.  Heard, learned counsel for the parties.

14.  Undisputedly, the offending vehicle ( Tractor No. UP80-W- 7679)
was hypothecated with UCO Bank, Branch Pinahat on being purchased under
hire purchase agreement. As per the tie up between UCO bank and Insurance
Company, the Bank had got the vehicle insured with the Insurance Company
and has been paying the premiums periodically. As such, the liability was that
of the Bank to pay the premiums. The policy was purchased on 21/4/06 after
debiting of the amount of premium from the loan account of the borrower and
the draft was prepared on 21/4/06 as per the record of the Bank and oral
evidence of Pramod Kumar (AW1). There is no documentary evidence on
record to displace the aforesaid evidence. At this stage, it is relevant to refer
to the relevant extract quoted above of letter dated 27/01/2004 (Annexure
P/7 in-connected W.P.No.181/2014) which in fact and in effect clinches the
issue. The letter has neither been looked into by the Private Investigator
Shishram Singh (AW3) nor by the Tribunal. A careful perusal thereof reveals
that in the event insurance policy has expired, the renewal coverage can be
granted without physical inspection of the vehicle provided premium has been
debited by the Bank after debiting the account of borrower....... (remaining
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part of the clause is not relevant to the controversy involved in the instant
case as no case is set up by the Insurance Company on the strength of the
aforesaid part of clause). There is no denial to the fact that the voucher was
prepared on 21/4/06 and the draft was prepared on 21/4/06. Under such
circumstances, if the draft is prepared on 21/4/06 of the premium amount but
submitted before the Insurance Company on 26/4/06, this by itself would not
lead to the conclusion that the Bank had ante dated the same in collusion with
the appellants to cover the risk of accident occurred on the intervening night
of 24/25.4.06. Such a conclusion is totally perverse and without any basis.

15.  The Tribunal has failed to appreciate the fact that preparation of draft
by the Bank is a routine matter and is prepared by more than one person after
preparation and compliation (sic:compilation) of vouchers. There are number
of books that contain blank draft leaves. Therefore, if against the voucher of
earlier date, draft is prepared on a later date or vice versa, this by itself
would not lead to the conclusion that the draft was ante dated. What is
relevant is debiting of premium amount from the loan account and preparation
of voucher as without voucher draft cannot be prepared. Therefore, no fault
is found with the policy issued on 21/4/06 covering the risk period 21/4/06 to
20/4/07. 1t appears that inference of fraud was drawn in relation to demand
draft no. 614658 dated 21/4/06 issued in favour of National Insurance
Company Limited only on the basis of a letter issued on 18/9/10 by the UCO
Bank to the Insurance Company under the RTI wherein information with regard
to five preceding and five succeeding draft numbers with dates of issuance
has been mentioned, for the reason that draft n0.614658 shown to be issued
on 21/4/06 could not have been issued on that date as earlier draft numbers
were issued on later dates. However, the Tribunal failed to take note of the
fact that even the later draft numbers like 614660 and 614661 were also
issued on 21/4/06 and as such presumption of fraud could not have been
drawn merely on the strength of said letter, moreso when the procedure has
been explained by the Bank witness as regards preparation of drafts as
discussed above. ) :

16.  Now, coming to the question of scope of review, the law is well settled
by now that review is invoked only if there is any error apparent on the face
of record and not on the basis of allegations of fraud having no foundation
and also being contrary to the material placed on record and that too aftera
gap of 2 years 6 months.
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17. Consequently, the appeals succeed and the impugned order is sét aside.
Copy of this judgment be retained in each of the cqﬁnqcted appeals.

Order accordingly.
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~ APPELLATE CIVIL
' Before Mr. Justice A.K, Joshi
S.A. No. 684/2015 (Jabalpur) decided on 25 October, 2016

JAGANNATH ...Appellant
Vs.
SMT. SARJOO BAI & anr. .- .Rcsjjondcnts

A. . Civil Procedure Code (5 of 1908), Section 100 — Second
Appeal — Facts — Suit by Appellant/Plaintiff for declaration of title and
for perpetual injunction — Counter claim — Claim for declaration of title
and for perpetual injunction by Respondent/Defendant No. 1 — Admitted
fact —Smt. Dropta Bai was the original owner of the suit property on
basis of registered sale deed dated 25.09.1975 who expired in the year
2003 as issueless and intestate — Plaintiff claimed the suit property on
basis of the fact that plaintiff is second husband of Dropta Bai after
“Chhod Chhutti” of first husband Ramlal— Defendant No. 1/Respondent
No. 1 claiming suit property as being of her husband and Dropta Bai
executed an agreement on 27.09.1975 in favour of husband of Defendant
No. 1 - Trial Court — Partially decreed suit of Appellant/Plaintiff by
granting decree of perpetual injunction — Counter claim was totally
dismissed — First Appellate Court — Dismissed both the suit as well as
the counter claim — Second appeal by plaintiff - Held — It is not proved
by the appellant/plaintiff that Dropta Bai has taken legal divorce from
the first husband nor the customary “Chhod Chhutti” was pleaded or
established, Dropta Bai cannot be regarded as legally wedded wife of
the plaintiff - Question of facts raised by the appellant does not call
for any interference — Consequently, appeal dismissed in limine.

: ' (Paras 8 to 10,12 and 13) .
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B. Specific Relief Act (47 of 1963), Sections 37 & 41 (j) —
Perpetual injunction — Decree — Held — Even if possession of plaintiff
was found proved on the suit land but in absence of any legal right or
title, relief of perpetual injunction cannot be granted. (Para 14)
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Cases referred:
(1996) 1 Vidhi Bhasvar 159, (1994) 5 SCC.

Sanjay Sarwate, for the appellant.

ORDER

AK. Josnai, J. :- This second appeal is filed under Section 100 of
the Code of Civil Procedure against the common judgment and decree passed
by the First ADJ, Khandwa in regular Civil Appeal Nos.1-A/2013 and 3- A/
2013 on 02.03.2015, whereby the Appeal No.1-A/2013 filed by Smt Sarjoo
Bai was partially allowed in reference to the decree of the trial Court regarding
perpetual injunction, but was partially dismissed in relation to the counter
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claim filed by Sarjoo Bai and the regular Appeal No.3-A/2013 filed by original
plaintiff Jagannath was totally dismissed and both of these appeals were filed
against the judgment and decree passed by the Second Additional J udge to
the Court of First Civil Judge, Class-II, Khandwa in Civil Suit No.69A/2009
on 30.10.2009, whereby the suit of plaintiff Jagannath was partially decreed
only in reference to the relief of perpetual injunction and the counter claim
filed by defendant No.1 Smt. Sarjoo Bai was totally dismissed.

2. Undisputedly, original plaintiff Jagannath and original defendant No.1
Smt. Sarjoo Bai belongs to the caste "Kunbi" and the agricultural lands bearing
survey No.1100 area 0.24 hectare and land bearing survey No.1103 area
1.57 hectare, total area 1.81 hectare of Gram Chhirwel of Tahsil and District
Khandwa is disputed lands of the relating suit and it was purchased by Smt.
Dropta Bai (deceased) by registered sale-deed dated 25.09.1975. Smt. Dropta
Bai was wife of Ramlal, who had expired in the year 2003 issueless and
intestate, It is also undisputed that by an order dated 20.03.2002 of the mutation
register of village concerned, disputed lands were mutated in the name of
plaintiff Jagannath, but the above-mentioned order was cancelled by an order
dated 19.01.2008 (Ex. D-6) passed in relating revenue appeal.

3. Plaintiff Jagannath filed plaint before the trial Court on 30.10.2009 on
pleadings that after the death of previous Bhoomiswami Dropta Bai, disputed
lands are recorded in his name in revenue papers. Dropta Bai after ending her
matrimonial relation with husband Ramlal, had performed secorid marriage
with him, according to customs of their caste and the name of the plaintiff was
recorded in revenue papers, voting papers and bank accounts as husband of
Dropta Bai in her lifetime and the plaintiff Jagannath and Dropta Bai had lived
in village Chhirwel from 1983-84 up-to the time of Dropta Bai's death in the
year 2003 as husband and wife. Plaintiff Jagannath has sold 1.101 hectare as
part of total land of disputed land bearing survey No.1103 by a registered
sale-deed dated 12.06.2006 to the purchaser Gadbad. Defendant No.1 Smt.
Sarjoo Bai and her brother Gulab Chand on 26.10.2009 had threatened the
plaintiff to dispossess from the disputed lands and the matter was reported to
police station Chhaigaon Makhan. Thus, suit was filed for a decree of
declaration ofttitle of plaintiffand for perpetual injunction.

4. - Defendant No.1 Sarjoo Bai denied all the adverse pleadings despite
above-mentioned admitted facts in her Written Statement filed on 14.09.2010

——
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and in the same Written Statement, she filed her counter claim on pleadings
that the disputed lands remained jointly recorded in the name of Kanhaiya,
who was husband of defendant No.1 and Trilokchand till the year 1985-86,
but thereafter Trilokchand become monk and for about previous 40 years the
disputed lands were remained in exclusive title and possession of Kanhaiya.
Dropta Bai had executed an agreement on 27.09.1975 (Ex. D-10) in favour
of Kanhaiya in relation to retransfer of disputed lands on the basis of that
defendant No.1 Sarjoo Bai had become Bhoomiswami of the disputed lands.
Plaintiff Jagannath was never married to Dropta Bai and he was living as a
servant with Dropta Bai and by taking undue advantage of this capacity,
Jagannath got his name mutated in revenue papers in relation to disputed
lands. On receiving the information about mutation of Jagannath, defendant
No.1 Sarjoo Bai had filed revenue appeal, which was allowed by the SDO,
Khandwa and the mutation order dated 20.03.2002 passed in favour of
Jagannath was cancelled and Jagannath's revenue revision has also been
dismissed by an order dated 11.11.2009 and the remanded mutation
proceedings were pending before the Tahsildar Tappa, Chhaigaon Makhan.
Plaintiff Jagannath is trying to forcefully dispossess the defendant No.I and
for recording his name in revenue papers, thus the relief of declaration of title
and perpetual injunction were also claimed by defendant No.1 Sarjoo Bai by
her counter claim.

5. Plaintiff Jagannath denied the pleadings of the counter claim filed by
defendant No.1 Smt. Sarjoo Bai repeating his plaint allegations.

6. The trial Court framed six issues and after recording the evidence for
the parties and hearing gave findings that Dropta Bai was not legally wedded
wife of plaintiff Jagannath; Jagannath is not a legal heir of the deceased Dropta
Bai in relation to disputed lands; defendant No.1 Sarjoo Bai is also not a legal
heir of the deceased Dropta Bai; Sarjoo Bai is also not entitled to get the
disputed lands as a legal heir; it was not proved that the disputed lands are in
possession of defendant No.1 Sarjoo Bai, it was proved that the plaintiff
Jagannath is in continuously possession holder of the disputed lands since
lifetime of Dropta Bai. The counter claim of defendant No.1 Sarjoo Baiis
time barred and the trial Court totally dismissed the counter claim of defendant
No.1 Sarjoo Bai and it partially dismissed the suit of Jagannath in relation to
the relief of declaration of title, but as the possession of Jagannath was found
proved on disputed lands, it partially decreed this suit of plaintiff Jagannath
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only in relation to the relief of perpetual injunction. The F irst Appellate Court,
in light of the provision of Section 37 and Section 41(j) of the Specific Relief
Act, 1963, recorded the finding that as the plaintiff Jagannath has failed to
prove any legal right in disputed lands, thus in absence of legal rights, heis not
entitled for discretionary relief of perpetual injunction. In other words, the
learned Appellate Court has totally dismissed the suit of plaintiff J. agannath
and has maintained the decree of trial Court in relation to dismissal of counter
claim of defendant No.1 Sarjoo Bai passed by the trial Court.

7. Learned counsel for the appellant has contended that it was proved
by the documentary evidence and oral evidence of witnesses that the plaintiff
Jagannath and Dropta Bai were living as husband and wife fora long period
and the name of Jagannath was mentioned as husband of Dropta Bai in voting
papers, bank account and revenue records, thus the findings recorded by
both of the lower Courts are erroneous that the divorce of Dropta Bai from
her first husband Ramtal was not proved and the second marriage performed
by Dropta Bai with plaintiff Jagannath in the form of "Pat Marriage" was not
proved and as the possession of the plaintiff was found proved on the suit
lands by both of the lower Courts, the First Appellate Court had erred in
allowing the appeal of respondent No.1 partially in reference to the relief of
perpetual injunction granted by the trial Court.

8. It is true that under the provisions of Indian Evidence Act, when a man
and woman lived has (sic:as) husband and wife for a long period, then a
presumption can be drawn of their marriage, but this presumption is not
available, when the worman had been legally wedded previously to a different
man. Admittedly, deceased Dropta Bai was legally wedded wife of Ramlal. It
was necessary for plaintiff to prove that Dropta Bai had taken legal divorce
from her first husband Ramlal. It is clear that on this point, no reliable evidence
was produced by the plaintiff and it could not be presumed that Dropta Bai
had taken legal divorce from her husband, as afterward she was living with
plaintiffas his wife.

9. Learned counsel for the appellant contended placing reliance on a
citation reported as Ramcharan Vs Ramesh [(1996) 1 Vidhi Bhasvar 159]
that "Chhodchhutti" is a recognized custom of divorce where one spouse may °
give up the other spouse and "Bichhia" is a recognized custom of marriage
where a lady may remarry another man after giving up former husband. But,in
the same citation, it has also been held that findings of marriage and divorce
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by customs are findings of fact. It is well established that such customs relating
to divorce and second marriage are to be specifically pleaded and proved by
the alleging party. Here, it would be significant to give the total pleadings
made by the plaintiff Jagannath in his plaint, on this point:-

"3, O% fr o) RiuaEE @ o e Q SiudmEis Bl daniee
FET TG BN B gTEd BUGEE UM fBRad # e AT 3 e &0
of, T W fBRae ¥ 50 g4 AuaET | g & Wiy Rart & gafee
T faars fasgr R SIgaR S BITdETs | 0 7 © WeF ufd
% A ¥ 9re) FT M = SIS G BRIAT T8l T D) ol Tay A
AuaTars = w0y ufy & e # qre) &7 9W g9 BReEn |

10.  Itisclear from the above-mentioned total pleadings of the plaintiff
Jagannath made in the plaint that even the commonly used name of the customs
relating to divorce and second marriage have not been mentioned. Similarly,
it is ot mentioned that after what period from first marriage of Dropta Bai
with Ramlal, their alleged divorce was happened at which place and even
there is no any indication about time or gap between alleged divorce and
second marriage of Dropta Bai. Similarly, there is no definite evidence given
by the plaintiff witness Jagannath (PW-1) and Govind (PW-2) on these points.

12.  Inexamination-in-chief, filed by the plaintiff Jagannath (PW-1) in the
form of an affidavit, there is no specification about the name of customs relating
to divorce and second marriage were given and similarly there is no indication
about the time gap between first marriage of Dropta Bai and Ramlal and
alleged divorce and thereafter second marriage. Plaintiff Jagannath deposed
that the husband of Dropta Bai, Ramlal was resident of village Takley. In
cross-examination (para-11) plaintiff deposed that after about 40 years of
the marriage Dropta Bai with Ramlal, Dropta Bai returned to village Chhirwel,
which was her parent's village. In para-12, plaintiff deposed that the matrimonial
tie between Ramlal and Dropta Bai had ended after 35-40 years after their
matriage, but admitted that there is no any legal divorce from any Court
between them, but voluntarily deposed that as their community custom, the
elder people (Panch) of the society performed their "Chhodchhutti". In cross-
examination, plaintiff deposed that he performed marriage with Dropta Bai in
"part form" prevailing in their community. There is no definite pleadings and
evidence about the alleged "Chhodchhutti" between Dropta Bai and Ramlal
and it is not clear that in which village and in which year this alleged
- "Chhodchhutti" was happened. No any other witness was produced by the
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plaintiff on the point of alleged "Chhodchhutti" between Dropta Bai and her
legally wedded husband Ramlal.

13. According to evidence of Jagannath (PW-1) and Govind (PW-2)in
village Chhirwel, Dropta Bai had lived with plaintiff Jagannath as his wife fora
long period till death of Dropta Bai. But it would be significant to mention
here that in the registered sale-deed (Ex.P-1) executed on 25th September
1975, by which Dropta Bai purchased the disputed lands from vendor Chhagan,
the name of husband of purchaser Dropta Bai is typed as Ramlal, though at
that time Dropta Bai was shown as a resident of village Chhirwel. Thus, it is
clear that even after the time when Dropta Bai started living in village Chhirwel
after the marriage and was purchasing agricultural lands, her husband was
Ramlal. It would not have been possible, if before purchasing this land, any
"Chhodchhutti" had happened between Ramlal and Dropta Bai. In Bhoo
Adhikar Pustika, relating to same land (Ex. P-2), the name of Dropta Bai is
written as "Dropta Bai W/o Ramlal", it appears that afterwards the name of
husband Ramlal has been circled and over or below on different pages of
Bhioo Adhikar Pustika, the name of plaintiff Jagannath has been written, but
the name of Ramlal has not been struck out, though has been circled. In state
of above-mentioned pleadings and evidence of appellant/plaintiff Jagannath,
he is not able to get any help from the above-mentioned citation. It is clear
that Dropta Bai had not obtained any legal divorce or customary "Chhodchhutti”
from her husband Ramlal, In such state of pleadings and evidence of the
appellant, both the lower Courts have not committed any error in holding that
Dropta Bai had not obtain any divorce from her husband Ramlal and in such
situation, she could not be legal wife of plaintiff Jagannath, though it appears
that in Ration Card of village concerned, in some loan papers and in voting
papers, the name of her husband is shown or recorded as J agannath.

14.  Itistrue that possession of the plaintiff was found proved on suit land,
but the learned Appellate Court had referred to specific legal provisions of the
Specific Relief Act 1963, under which in absence of any legal right or title,
perpetual injunction could not be granted [please see Premji Rataney Shah
Vs. Union of India, (1994)5 SCCI. It appears that the evidence produced
by the parties before the trial Court has been properly and legally appreciated
by the learned Appellate Court, which does not require any interference in
this second appeal.

15.  Inview of above, I am of the considered view that there is no any
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substance or circumstance in the matter giving rise to any question of law

rather than substantial question of law. The question of facts raised by the

appellants does not call for any interference. Consequently, the appeal fails
-and is hereby dismissed in limine. No costs.

Appeal dismissed

LL.R. [2016] M.P., 3345
APPELLATE CIVIL
Before Mr. Justice S.K. Awasthi
S.A. No. 784/2005 (Gwalior) decided on 27 October, 2016

RATANLAL : ...Appellant
Vs.
SHIVLAL & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 22 Rule 9 — Abatement of
Appeal —Held — Statement was made before the Court regarding death of
appellant and two weeks’ time was sought for moving appropriate application,
but no application was filed — Application for setting aside abatement showing
reasons contrary to the statement made earlier before the Court — Appeal
stands abated by operation of law and abatement cannot be set aside for the
aforesaid reason. (Paras 9 & 10)

@. Rifyer 7fFar afear (1908 &7 5), FIRET 22 499 9 — 3dla
#7 gueraT — aftfEiRa — afarefl @ g 3 g9u ¥ uEed ® wHE
oo T TET AT U9 SR AdET IR $ 8q &1 aWiE B AT qrel
T of, Y HIS SAST UEgd T fHAr war ~ SUNEE B durd fd
Wi ?q U adew ¥ sRfa s @ @F § wrwew @ e ey T
Fue @ Puda of — fafr B gad= g anfier 1 SwREE fbam AT @ qerr
SURIGT RO @ IR W SUHT Bt AR T fEar 91 gedr €1

B. Limitation Act (36 of 1963}, Section 5 — Sufficient cause
— While considering the application for condonation of delay, liberal
approach has to be adopted, but while adopting liberal approach, the
Court cannot i ignore principle of law that law comes to rescue all vigilant

" litigants. ‘(Para7)

& gRefiar SR raT (1963 &7 36), &NT 5 — 9AIGT BV —
freie & weY ¥q IRA aded R AR S8 W SIR gREsIo
FYATAT ST AR, W Ser gReFHI v Wiy < fafyn -1 9w
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D.D. Bansal, for the appellant.
Tej Singh Mahadik, for the respondents No. 1 & 8.
None for other respondents.

JUDGMENT

S.K. Awastmy, J. :- This appeal is by the appellant/plaintiff against
the judgment and decree dated 3.3.2005 passed by First Additional District
Judge, Shivpuri in Civil Appeal No. 2A4/2001, reversing the judgment and
decree dated 25.11.2000 passed by First Civil Judge Class-2, Shivpuri in
Civil SuitNo. 98A/1999.

2. During the pendency of this appeal, the sole appellant/plaintiff Ratanlal
died on 11.10.2008. Thereafter, after lapse of a period of more than six years,
the legal representatives of deceased appellant filed an application under Order
22 Rules, 3 and 11 CPC for bringing the legal representatives of deceased
appellant on record, together with an application under Order 22 Rule 9
CPC, read with Section 5 of Limitation Act CPC on 20.1.2015 to condone
the delay in filing the application under Order 22 Rule 3 and 11 CPCandto
set aside the abatement. In the applications the legal representatives/applicants
contended that the appeal was filed in the year 2005 and then it was listed
only in the year 2014, On 28.3.2014 appeal was admitted for final hearing
and notices were directed to be issued to the respondent. Again the case was
listed on 15.9.2014. From the service report, it came to the knowledge that
the respondent No.6 had died and counsel was directed to take steps for
substitution of legal representatives of deceased respondent No.6. On
1.10.2014 and 12.11.2014 the case was listed for the same purpose. As the
legal representatives of deceased respondent No.6 were already on record
as respondents No.7 and 8, therefore, the name of respondent No.6 was
ordered to be deleted on 11.12.2014. Thereafter, the counsel sent a letter on
the address of the appellant, thereupon wife of the appellant along with son
Devendra contacted the counsel and told about the death of appellant Ratanlal.



LL.R.[2016]M.P. Ratanlal Vs. Shivlal 3347

On their instriictions, the applications were prepared and submitted before
this Court.

3. It is also contended that the applicants/legal representatives of the
deceased appellant were not aware about pendency of present second appeal
and further son of deceased appellant, namely, Devendra was in jail and he
was released from jail on 20.4.2013. In these circumstances, the application
for setting aside the abatement could not be filed within the prescribed period
of limitation, therefore, delay deserves to be condoned and applications be
treated to be within time and legal representatives of deceased Ratanlal be
taken on record. In support of his submissions, learned counsel for the
appellant placed reliance on the judgments in the cases of Prithvi Raj (Dead)
by Lrs. vs. Collector, Land Acquisition, H.P. and another (2005) 12 5CC
198: Ram Sumiran and others vs. D.D.C. and others (1985) 1 SCC 431;
and, Perumon Bhagvathy Devaswom, Perinadu Village vs. Bhargavi
Amma (dead) by LRs and others, 2009(1) MPLJ 510.

4. Learned counsel for the respondents opposed the applications and
stated that the averments of the applications and reasons for delay in filing the
applications are false and fabricated. It is also submitted that son of deceased
appellant, namely, Chandrakant is well to do and educated person. He is
Deputy Director in the Industry Department and residing in Gwalior itself. He
knows the process and procedures of law as well as the factum of death of
appellant. The reasons shown in the application for not filing it in time are not
justified and prayed for rejection of the applications as well as dismissal of
the appeal as abated.

5. I have heard the learned counsel for both the parties and have perused
the record.
6. Tt is borne out from the record that this second appeal was filed by

original plaintiff Ratanlal in the year 2005 and thereafter it was listed on
6.3.2014 for hearing. On that date appellant Ratanlal was reported to have
died and two weeks' time was prayed for filing appropriate application for
bringing on record the legal heirs of deceased appellant but thereafter no
application was filed and on 28.3.2014 this Court heard the argument on the
question of admission and appeal was admitted for final hearing and notices
were directed to be issued to the respondents for final hearing of the appeal.
Then the case was listed on 15.9.2014, 1.10.2014, 12.11.2014 and
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11.12.2014 but no application was moved for bringing the legal representatives
of deceased sole appellant Ratanlal on record. In fact this appeal ought to
have been dismissed as abated due to the death of sole appellant/plaintiff
Ratanlal only on 6.3.2014 when it was listed for hearing but no step has been
taken by the learned counsel for bringing the legal representatives of the
deceased plaintiff on record.

7. It is true that while considering the application for condonation of delay,
liberal approach has to be adopted and on this proposition of law there are
several judicial pronouncements, some of them have already been relied on
by learned counsel for the appellant, as mentioned above, but while adopting
liberal approach the Court cannot ignore another principle of law that the law
comes to rescue all vigilant litigants.

8. In the case of H.Dohil Constructions Company Pvt.Ltd. vs.Nahar
Exports Limited and another, (2015) 1 SCC 680, the Hon'ble Apex Court
observed in following manner:-

"24. When we apply those principles of Esha
Bhattacharjee v. Raghunathpur Nafar Academy, (2013) 12
SCC 649 to the case on hand, it has to be stated that the
failure of the respondents in not showing due diligence in filing
of the appeals and the enormous time taken in the refiling can
only be construed, in the absence of any valid explanation, as
gross negligence and lacks in bona fides as displayed on the
part of the respondents. Further, when the respondents have
not come forward with proper details as regards the date when
the papers were returned for refiling, the non-furnishing of
satisfactory reasons for not refiling of papers in time and the
failure to pay the court fee at the time of the filing of appeal
papers on 6.9.2007, the reasons which prevented the
respondents from not paying the court fee along with the appeal
papers and the failure to furnish the details as to who was their
counsel who was previously entrusted with the filing of the
appeals cumulatively considered, disclose that there was total
lack of bona fides in its approach. It also requires to be stated
that in the case on hand, not refiling the appeal papers within
the time prescribed and by allowing the delay to the extent of
nearly 1727 days, definitely calls for a stringent scrutiny and
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cannot be accepted as having been explained without proper
reasons. As has been laid down by this Court, courts are
required to weigh the scale of balance of justice in respect of
both the parties and the same principle cannot be givena go-
by under the guise of liberal approach even if it pertains to
refiling. The filing of an application for condoning the delay of
1727 days in the matter of refiling without disclosing reasons,
much less satisfactory reasons only results in the respondents
not deserving any indulgence by the court in the matter of
condonation of delay. The respondents had filed the suit for
specific performance and when the trial court found that the
claim for specific performance based on the agreement was
correct but exercised its discretion not to grant the relief for
specific performance but grant only a payment of damages
and the respondents were really keen to get the decree for
specific performance by filing the appeals, they should have
shown utmost diligence and come forward with justifiable
reasons when an enormous delay of five years was involved in
getting its appeals registered."

9. The crucial fact which defeat the appeal is that on 6.3.2014 a statement
was made before this Court that the appellant has expired and two weeks'
time was sought for moving appropriate application, thereafter no application
has been preferred for setting aside the abatement or for bringing the legal
representatives on record. Moreover, the contents of the application seeking
setting aside of abatement show that the legal representatives gathered
knowledge only after 11.12.2014 when the counsel sent a letter to him, which
runs contrary to the statement made before this Court on 6.3.2014. It may
also be observed that the application filed under section 5 of Limitation is
vague and does not offer sufficient explanation for the delay caused in moving
the application for abatement.

10.  Consequently, having left with no'other option this Court is of the
considered opinion that the appeal has abated by operation of law and sufficient
ground has not been canvassed for setting aside the abatement in view of the
discussion made herein above.

11.  Intheresult, this appeal stands dismissed as abated.

Appeal dismissed.
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APPELLATE CRIMINAL
Before Mr. Justice Ved Prakash Sharma
Cr.A. No. 16/2009 (Indore) decided on 20 September, 2016

GHANSHYAM & anr. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Sections 42, 50, 52, 52 A, 55 & 57— Information received from
secret source was recorded, memorandum was prepared and sent
through special messenger to S.P. — Evidence of witnesses stands
corroborated — Compliance of Section 42 well proved ~ Contraband
was disposed of before Judicial Magistrate First Class and marked as
article —Section 52 A duly complied — Contraband recovered from dicky
of motorcycle, not from person of appellants — Section 50 of the Act
not applicable — Seized contraband were duly sealed and were sent per
messenger to FSL — As per FSL report, seal was found intact and
contraband tested positive for opium 3.56% meorphine — Section 55
duly complied — Detailed report with regard to seizure & arrest prepared
and was sent on the same day to Additional SP — Corroborated by
evidence of other witnesses — Compliance of Section 57 duly proved —
Conviction maintained. (Paras 1S to 22)
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B. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 8/18 (b) — Appellant who is pillion rider cannot be said in
conscious possession of alleged contraband — He is not owner of motorcycle
—No specific evidence to show he had knowledge of the contraband kept
in motorcycle — Not clear as to from which place he took lift on the
motorcycle — Conviction & sentence set aside. (Paras 23 & 24)

@ wame JivfEy siv grgat gere i (1985 w1 61),
grer 8/18(d) — arfiareff &t @1 8 @1 die R war o, el
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Cr.L.R.9 (M.P.) 711. ‘

Vikas Jain, for the appellants.
C.S. Ujjainiya, P.P. for the respondent/State.

ORDER

VED PRAKASH SHARMA, J. :- This appeal under Section 374 of the
Code of Criminal Procedure, 1973, (for short 'the Code'), has been preferred
against the judgment and order dated 15/12/2008 rendered by Special Judge
(Narcotics), Mandsaur in Special Case No. 62/2000, whereby and
whereunder the appellants have been held guilty for the offence under Section
8/18(b) of the Narcotics and Psychotropic Substances, Act, 1985 (for short
'the Act") and each has been convicted to undergo 10 years RI and to pay a
fine of Rs.1 Lac with default clause. '

2. The prosecution caée, briefly stated, is that on 09/05/2000, M.P. Singh
Parihar (P.W. 5), the then ASI, Police Post Datauda, Police Station Bhavgarh,
District Mandsaur, received a secret information that two persons namely-
Ghanshyam Patidar (Appellant No.1) and Poonam Chand (Appellant No.2)
are going from village Pareliya Lalmuha to village Riccha Lalmuha on a
Motorcycle bearing registration No. MP-14-F-4801 to deliver the opium to
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some person. The information was recorded in the daily diary and a
memotandum (Ex.P/6) was prepared in this regard. M.P. Singh Parihar (P.W.5),
in view of the paucity of time, without obtaining search warrant, decided to
lay a trap to caught hold the named persons. Memorandum Ex.P/7 was
prepared in this regard and the copy of the both memorandums was sent to
Additional S.P., Mandsaur. Thercafter, Shri Parihar (P.W.5) alongwith other
Police Officials and panch witnesses namely -Rajendra Singh (P.W.8) and
Pawan Singh (P.W.7), arranged a trap.

3. Allegedly, after about half an hour, Police Party found a motorcycle
approaching towards them. The same was intercepted by the police party.
Ghashyam Patidar (Appellant No.1) was riding the motorcycle while Poonam
Chand (Appellant No.2) was sitting as pillion rider. M.P. Singh Parihar (P.W.5)
informed both of them, vide Ex.P/9 and P/10 in writing, about their right to be
searched before Magistrate or Gazetted Officer and on their willingness to be
searched by the Police party, search was carried out. Nothing offending was :
found in the personal search, however, on search of the motorcycle, 6.150 Kgs.
Opium, was found in a polythene bag lying inside the dikki of the motorcycle,
M.P. Singh Parihar (P.W.5) seized the same on the spot in presence of panch
witnesses after complying with necessary formalities. Two samples, each weighing
30 gm. were drawn from the substance, sealed and marked as article 'A1' and
'A2'. Remaining contraband substance was also separately sealed. The motorcycle
as well as its registration papers were also seized. The appellants were arrested.
Same day areport (Ex.P/5) regarding their arrest and seizure was sent to Additional
S.P., Mandsaur. Next day i.e. On 10/05/2000 one sample of the coniraband article
was sent for Forensic Laboratory, Indore, vide (Ex.P/28), the chemical Examiner,
vide (Ex.P/29), opined that the substance was coagulated juice of opium poppy
having 3.56% morphin.

4. After usual investigation, appellants were charge-sheeted for the
offence under Section 8/18(b) of 'the Act'. The appellants abjured the guilt
and claim to be tried. In their examination under Section 313 of 'the Code',
the appellants pleaded total innocence and claimed false implication.

5. The learned trail (sic:trial) Court Judge, on appreciation of oral and
documentary evidence, vide the impugned judgment, convicted and sentenced
the appellants as stated here-in- above,

6. The conviction and sentence has been challenged on the ground that
the seized contraband was not produced.before the Court, therefore, the
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recovery of alleged opium becomes seriously doubtful. It is further contended
by the learned counsel for the appellants that sections 42, 50, 52, 52-A and
57 of 'the Act' were not complied with in letter and spirit. It is also submitted
that the independent witnesses had not supported the prosecution case,
therefore, learned Special Judge has seriously erred in recording conviction
on the basis of evidence of Police Officers, who are interested witnesses.
Thus, it is contended that conviction and sentence awarded against the
appellants, is contrary to law and evidence hence , liable to be set-aside.

7. Per contra, learned Counsel for the respondent/State has submitted
that in the instant case Opium was recovered from the dicky of the Motorcycle
belonging to appellant Ghanshyam, and that Poonam Chand was sitting with
him on the motor cycle as pillion rider, therefore, Section 50 of 'the Act' was
not attracted, which is applicable in the cases of personal search.

8. It is further submitted by the learned Counsel for the State that the
samples of alleged contraband were duly drawn and sealed on the spot. The
same were sent to the Forensic Laboratory and that as per report the Chemical
Examiner, the substance recovered from the dicky of the Motorcycle was
found to be coagulated juice of Opium poppy. It is further submitted that
Section 42, 52 and 57 of 'the Act' were scrupulously complied with inasmuch
as information with regard to the receipt of secret information was recorded
and sent to the Superior Official before laying the trap and that after seizure
and arrest again a detailed report was sent to the Additional S.P. It is also
submitted that nothing is there to indicate that the concerned Police Officials
had any enmity or animosity with the appellants or were interested in falsely
implicating them, therefore, the learned Trial Court has rightly relied upon the
testimony of Police Officials and that no interference is called for in the
impugned judgment.

9. Heard the learned Counsel for the parties and-perused the record.

10.  Inthe backdrop of the rival submissions made by the learned Counsel
for the parties, following points need to be considered in the instant case:

) (z) Whether the learned Trial Judge has.erred in relying
upon the testimony of Police Officials in absence of
corroboration from independent source?

(ii) Whether Section 42, 50, 52, 52-4, 55 and 57 of 'the
Act' were duly complied by the Police?
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TESTIMONY OF POLICE OFFICIALS:

11.  Asregards evidential value of the testimony of police officer(s), though
it has been contended by the learned counsel for the appellants that such
testimony in absence of corroboration from an independent source cannot be
relied upon to record conviction , however, the settled position of law is that
conviction can be based on the testimony of a police officer, provided the
court is of opinion that the witness is truthful and trustworthy. In this connection
the law laid down by Hon’ble the apex Court in Lopchand Naruji Jat & Anr:

vs. State of Gujarat, (2004) 7 SCC 566, Abdul Majid abdul Hak Ansari
vs. State of Gujarat, (2003) 10 SCC 198 and P.P. Beeran vs. State of
Kerala, (2001} 9 SCC 57 can usefully be referred.

12.  Theevidence of M.P. Singh Parihar (P.W.5) and other police witnesses
needs to be examined in the aforesaid legal background. The defense, in a
searching cross-examination, has not been able to elicit anything material so
as to discredit M.P. Singh Parihar (P.W.5). In para 14 he has admitted that he
is under suspension however, this fact by itself, in absence of a serious anomaly
or contradiction cannot be a ground to disbelieve him. M.P. Singh
Parihar(P.W.5) in his cross-examination has denied the suggestion that
motorcycle in question was already lying at the spot (para-14). In fact on a
query made from RTO Mandsaur, vide Ex.P/28 it was found that Motorcycle
bearing Registration No. MP-14 F-4801 (Hero Honda) was registered in the
name of Ghanshyam Patidar s/o Laxminarayan i.e. appellant No.1. Appellant
Ghanshyam, has not stated in his examination under Section 313 of the Code
that he had left his motorcycle on the spot. No evidence in support of the plea
that motorcycle was already lying at the spot was adduced therefore, the
version put forth by Shri M.P. Singh Parihar (P.W.5) that he intercepted the
motorcycle being driven by appellant Ghanshyam, on which Pooran Chand
was sitting as pillion rider, being free from any serious anomaly, omission or
contradiction is found to be trustworthy.

13.  Ithasbeen strongly contended by learned Counsel for the appellants
that panch witnesses Pawan Singh (P.W.7) and Rajendra Singh (P.W.8) have
not supported the prosecution version hence, the prosecution case becomes
suspicious. In this connection it is noticeable that Pawan Singh (P.W.7) and
Rajendra Singh (P.W.8) have not denied their signatures on various document
i.e. Ex.P/6 to Ex.P/11. They have not come out with a satisfactory explanation
as to why they had put their signatures on a number of documents. It is not
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their case that they were forced to put their signatures on these papers. Had
it been the case they could have complained to the Superior Police Officers
but in absence of any such complaint, a bare denial by these witnesses, that
nothing happened before them, is not quite trustworthy. It clearly transpires
from the conduct of these witnesses that they are not interested in revealing
true facts. Both these witnesses have been declared hostile by the prosecution
and have been contradicted by their police statement recorded under Section
161 of'the Code' In such premises, simply because panch witnésses have not
supported the prosecution case, it cannot be said that the police has concocted
various documents and framed a false case to persecute the appellants.

14, Though appellant Ghanshyam, in his cross-examination under Section
313 of 'the Code’ has taken a plea that his debtors in collusion with police
had falsely implicated him. However, no specific suggestion in this regard has
been made to M.P. Singh Parihar (P.W.5). This witness in para 11 has admitted
that in search of the person of Ghanshyam, Rs.5,500/- were found with
Ghanshyam. However, it cannot be said that this money was not accounted
for by him because there is specific mention in Ex.P/22 - the arrest memo of
Ghanshyam, that cash Rs.5,500/- was found on his person . Had there been
any intention on the part of M.P. Singh Parihar (P.W.5) to commit breach of
trust with regard to the aforesaid amount, he should not have made an entry in
this regard in the arrest memo of Ghanshyam. Thus, the plea of false implication
on account of enmity does not carry weight and has rightly been rejected by
the learned Trial Court.

SECTION 42, 50, 52, 52-A, 55 AND 57 OF 'THE ACT":

15.  Section42 of ‘the Act’ requires that if an authorised Officer has reason
to believe from personal knowledge or information received from some source
that a person is dealing in narcotic drug-or a psychotropic substance, such
information should be taken down in writing except in a case of urgency.
Section 42(2) of 'the Act' further requires that the information so recorded
should be forthwith sent to the Superior Officer. The Apex Court in Karnail
Singh vs. State of Haryana (2009) 8 SCC 539 has held that provisions of
Section 42(2) of ‘the Act’ are mandatory. Thus, the prosecution is required
to prove compliance of Section 42 of ‘the Act” in letter and spirit. In the
instant case, M.P. Singh Parihar (P.W.5) has clearly deposed that the
information received by him from secret source was recorded vide Ex.P/6
and as there was paucity of time and that he reasonably felt that if efforts are
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made to obtain search warrant, the culprits can escape, therefore, memorandum
Ex.P/7 was prepared in this behalfand copies of memo Ex. P/6 and P/7 were
forthwith sent per special messenger- Constable Ramesh Giri (P.W.3) to
Additional S.P. Mandsaur. Ramesh Giri (P.W.3) has corroborated M.P, Singh
Parihar (P.W.5) on this point. Further, the evidence of these witnesses in this
behalf stands corroborated with the testimony of Shambhu Singh (P.W.2)-the
then Reader of Additional S.P. Mandsaur, who has deposed that on 9.5.2000
Constable Ramesh Giri (P.W.3) had come with copy of two memos which
were handed over to him and that he endorsed areceipt on Ex.P/3 and P/4 in
this behalf. There is nothing to disbelieve the aforesaid testimony of ML.P.
Singh Parihar (P.W.5), Ramesh Giri (P.W.3) and Shambhu Singh (P.W.2),
which further stands corroborated by relevant memorandum Ex.P/3 and P/4
which bear receipt by Reader of SDOP. The defense has not been able to
demonstrate that the aforesaid evidence is concocted or suffers from serious
anomaly, hence, the same deserves to be accepted. Thus , in the instant case,
the compliance of Section 42 of ‘the Act’ is found well proved and, therefore,
the finding recorded by the learned Trial Court in this regard cannot be said to
be erroneous.

16.  Referring to - Noor Aga vs. State of Punjab and another, (2010) 3
SCC (Cri) 748, Laxminarayan v. State of M.P., 2009 (2) JLJ 148, Ashok
@ Dangra Jaiswal vs. State of M.P, [2011 (2) EFR 1], Jitendra and another
vs. State of M.P., 2004 SCC (Cri) 2028, Kanwarlal vs. State of M.P,
through Distt. Magistrate, Mandsaur, 2009 Cr.L.R. (M.P.) 27, Kailash
vs. State of M.P., through — P.S. Nahargarh, [2011 (1) EFR 214] and Dinesh
& Jogaram vs. State of M.P.,2010 Cr.L.R. 9 M.P.) 7111, it has been argued
by the learned counsel for the appellant that contraband — opium, said to have
been seized from appellants, was not produced as an article before the Court,
therefore, it cannot be said that Section 52-A of 'the Act' was duly complied
with, hence, the appellant deserves to be acquitted.

17.  Percontra, learned counsel for the State has invited attention of this
Court to statement of MLP. Singh Parihar (P.W.5), who has deposed that the
contraband was disposed of before Judicial Magistrate First Class on 30/06/
2001. Further attention is drawn to para 10 of the deposition of M.P. Singh
Parihar (P.W.5) wherein he has stated that both the packets of samples were
produced before the Court and duly marked as “Article -A™ and “Article -B”.
There is nothing to disbelieve the testimony of M.P. Singh Parihar (P.W.5) on
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this point which does not suffer from any material contradictions or anomaly.
It is not the case of the prosecution that selzed substance was changed with
some other substance. ‘

18.  The cases relied upon by the learned counsel for the appellant are
very much distinguishable on facts. In Noor Aga's case, (supra), even the
samples of contraband material, were riot produced before the Court (sce:
para—96). In Laxminarayan's case, (supra), also the samples of the seized
contraband were not produced before the Court (see: para 23). In Ashok's -
case, (supra), no explanation was offered for non-production of the seized
substance (see: para 12) However , in the instant case, M.P. Singh Parihar
(P.W.5) has clearly deposed that contraband was duly disposed of in presence
of Judicial Magistrate First Class Shri Chhaparia. In Jitendra’ s case, (supra),
the Investigating Officer was not even examined before the Court, thus, creating
aserious dent in the prosecution case (para 6), which is not the position in the
instant case.Thus, in the facts and circumstances of the case, it cannot be said
that Section 52-A of 'the Act' was not duly complied with.

19.  Asregards cotnpliance of Section 50 of 'the Act', though contraband
was recovered from the Dicky of the motorcycle, and not from the person of
the appellants, therefore, strictly speaking Section 50 of 'the Act' was not
apphcable still it is found from the record that nétices Ex.P/9 and Ex.P/10
were given to appéllants so as to apprise them about their right to be searched
before the Gazetted Officer or nearest available Magistrate and further that
they consented for the search being carried out by M.P. Singh Parihar (P.W.5).

There is no reason to disbelieve the testimony of ML.P. Singh Parihar (P.W.5)

on this point which stands corroborated by contemporaneous documents
(Ex.P/9 to Ex.P/12). Hence, it cannot be said that Section 50 of ‘the Act' was
not duly complied with. -

20, As regards comphance of Sectlon 55 of 'the Act, it is found from the
evidence available on fecord that the packets of the samples drawn from the
seized contraband and the packet of remaining substance were duly sealed,

first by personal sedl of M:P. Slngh Parihdr (P.W.5) and thereafter at Police
station by A.S.L Om Prakash (P.W.6) with the sedl of Police Statlon and
‘were kept in the Malkhana of Police Station, as per Malkhana Register entry
(ExP/1C). Further very riéxt dayl eon 10/05/2000 the samples 'vide memo
'Ex:.P/28, were sent per messetiger to FSL, Indor.e ‘where, as per FSL report
(Ex.P/29), the seal was fouind intact and the contraband tested positive for
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opfum, having 3.56% morphine .Thus, it cannot be said that Section 55 of 'the
Act' was not duly complied with.

21.  Asregardspleaasto non-compliance of section 5 7 of ‘the Act', from
the testimony of M.P. Singh Parihar (P.W.5) it is found that detailed report
(Ex.P/5) with regard to the seizure and arrest was prepared and was sent on
the same day to Additional SP, which has been corroborated by Shambhu
Singh (P.W.2) - the reader of the Additional SP, Mandsaur, who has deposed
in para 2 that copy of Ex.P/5 was received by him on 09/05/2000. Thus, the
compliance of the Section 57 of 'the Act' is dully proved, as held by the learned
trial Court.

22.  From the information provided by the RTO, District— Mandsaur, vide
Ex P/28 (dated 26 /05/2000), the motorcycle in question was found to be
registered in the name of appellant No.1 — Ghanshyam. The defense raised by
appellant Ghanshyam that his motorcycle was lying in an open place, has not
been found plausible and acceptable, therefore, he being the owner of
motorcycle, it logically flows that he was in conscious possession of the
contraband.

23.  However, as regards appellant Puranchand, who was a pillion rider, it
cannot be said beyond reasonable doubt that he was also in conscious
possession of the alleged contraband because, firstly, he is not the owner of
the motorcycle, secondly — there is no specific evidence to show that he had
thé knowledge of the contraband being kept in the motorcycle. It is further
not clear as to from which place he took lift on the motorcycle, The learned
trial Court has not considered these aspects , therefore, the finding regarding
culpability of Puranchand , in absence of proof beyond reasonable doubt,
with regard to his conscious possession, cannot be sustained and benefit of
doubt must be given to him.

Zh-morAceerdingly, as regards appellant Ghanshyam, the appeal having no
mieritsyideserves:-to be and is accordingly, hereby dismissed. As regards
Butancharidsthe/appeals allowed; the conviction and sentence recorded
againsthim}isheteby s¢fdside and he is acquitted of the charge for offence
mnderSection:8/18(b) ¢fthe Act: Ifnot required in any other case, he should
be: f@lthithﬁeL'alfliﬁertjﬁsq 28 1101518 90,

OFTEEL S8 5rr'risz odi QOO0 e a.i veb Ia.

10901 J% -ﬁf‘fq 28 J[l) rg‘g p‘;r T? J2% o wegaseasi .,

1ot svidizog beleot busdsiizod ot bas tosimi buudt zewOrder accoraingly.
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APPELLATE CRIMINAL
Before Mrs. Justice Anjuli Palo
Cr.A. No. 100/2002 (Jabalpur) decided on 22 November, 2016

GOVERDHAN ' ~...Appellant
Vs. ' '
STATEOFM.P. - ...Respondent

A Penal Code (45 of 1860), Sections 366 & 376 — Abduction
— Rape — Trial Court — Conviction & Sentence — Appeal against —
Grounds — Prosecutrix travelled alongwith the appellant after alleged
abduction from one place to another by walking, bus etc. and remained
out for 3 days — No injury mark on her body — Held —Inspite of many
opportunities to resist, shout or run away during the course of long
journey the prosecutrix choose to remain silent which creates doubt
about her allegations and it points out that the prosecuirix was a willing
party to the act and she herself has eloped with the appellant —
Conviction & sentence set aside —Appellant acquitted — Appeal allowed.

(Paras 6 to 13 & 16 to 19)
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B. Penal Code (45 of 1860), Section 362 — ‘Mbductiqn »_
Meaning - To constitute abduction there must be absence of will on
part of the person abducted. : (Para 12)

4 5UT Wiedl (1860 ®T 45) Grr 362 — “FgEYT” —. I —
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2007 CRLJ 1355, 1995 CRLJ 3974 (SC), AIR 1977 SC 1307, 2008
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K.S. Rajput, for the appellant.
K.S. Patel, for the respondent.

JUDGMENT

AnjuLrPavo, J. :- This appeal has been filed under Section 374(2)
of Criminal Procedure Code against the judgement and sentence dated
28.11.2001 passed by the learned Special Judge (Prevention of Afrocities),
Sehore in'Special Case no. 291/2000 by which appellant has been convicted
under Section 366 and 376 of IPC and sentenced to undergo rigorous
imprisonment for 5 years and 7 years along with fine of Rs. 500/-, respectively.

2. In brief, the prosecution story is that on 05.08.2000 at night the
appellant Goverdhan with the help of other accused persons abducted the
prosecutrix aged about 18 years from the lawfull custody of her parents from
Village Nibukheda under Police Station Bawadia with intent to compel her or
knowing it to be likely that she will be compelled to marry a person against
her will or in order that she may be forced or seduced to illicit intercourse and
forcibly committed rape with her. On the next day morning at about 7:00 am
they took her to Schore to the residence of appellant's sister (at Village Kudi)
and then took her to Kalapahad for 2 days and committed rape with her.
Then they left the prosecutrix at Village Nibukheda. She reached her home
and informed about the incident to her parents. On 19.08.2000, the brother
of the prosecutrix filed a missing person report at Police Station Bilkisganj.
Crime was registered under Section 366 and 376(2)(g) of IPC against the
appellant and other co-accused persons. After investigation, charge-sheet was
filed before the Trial Court and charges under Section 366 and 376(2)(g) of
IPC were framed by the learned Trial Court against the appeilant and other
co-accused person. They abjured guilt and claimed false implication.

3. On the basis of the testimony of prosecutrix and the FSL report
regarding chemical examination of swab of the prosecutrix, the learned Trial
Court found that only appellant had abducted and committed rape with the
prosecutrix. Learned Trial Court also found that the testimony of the
prosecutrix has been corroborated by her brother Prahalad (PW-6), mother
Prembai (PW-7), uncle Kamal Singh (PW-9). The learned Trial Court has not
accepted the defence story of the appellant, that a love relationship existed
between the appellant and the prosecutrix. On the above grounds the appellant



*

I.L.R.[2016]NLP. " Goverdhan Vs. State of M.P. 3361
was convicted under Sectiori 366 and 376 of IPC and sentenced as aforesaid.

4, This appeal has been filed on the ground that the impugned judgement
is contrary to law and facts of the case. The Court below has erred by relying
upon testimony of the prosecutrix who is a major and a married lady. Learned
Trial Court convicted the appellant on the basis of the contradictory and weak
type of prosecution evidence by ignoring the delayed FIR. There is no sufficient
explanation about the delay in report. The medical report do not support the
version of the prosecutrix. Hence, it is prayed that the impugned judgement
be set aside and the appellant be acquitted from the charges levelled against
him,

5. Heard the parties at length and perused the record. It is observed that
the appellant was convicted under Section 366 and 376 of IPC. Section 362
of IPC defines “abduction” — whoever by force compels or by any deceitful
means, induces any person to go from any place, is said to abduct that person.
In the light of the above provisions, evidence of prosecutrix and her near
relatives is to be evaluated.

6. Prosecutrix (PW-2) in her examination-in-chief deposed that at the
time of incident at about 12:00 PM she went to attend nature's call with her
younger sister Shanti (PW-5) and while returning home, the appellant and
one Bhogiram (co-accused) abducted her and took her to the forest then the
appellant committed rape on her. At that time she did not resist for the appellant
had threatened to kill her. Then the appellant and his friends Bhogiram, Jalam,
Babulal along with the prosecutrix, proceeded from the forest and reached
Jhagariya. From Jhagariya they boarded bus for Sehore and from Sehore
they walked to the village Kudi where appellant's sister lived. The prosecutrix
went to Black Hill (Kalapahad) with the appellant and stayed there fortwo
days and during this period, the appellant again committed rape on her.

7. Statement of the prosecutrix (PW-2) shows that she never resisted -

‘the appellant during the intercouse (51c inercourse), neither she cried nor shouted

for any help. She only said that “mein marr jaungi to tumhare mathe
aungi”. Then they reached Pipalton and stayed there for one night in a hut.

'Appellant left her at village Sohanchhapri at about 7:00 pm and threatened to

kill her.

8. In Para 23 of her cross examination, prosec.:utrix (PW-2) again has
stated that when she reached Jhagariya bus-stand and moved from Jhagariya
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to-Sehore, they met many people. From Sehore they proceeded for Kalapahad
‘which took 3 hours. During this long journey, the prosecutrix have had many
opportunity to resist, shout or run away but she chose to keep silent which
creates doubt on her, resulting in adverse inference which could be drawn
against her that she was not compelled to go with appellant instead she was a
willing party and went with the appellant on her own and hence culpability of
appellant / accused is doubtful.

10. In Ashok Kumar Thakur Vs. State of MP reported in 2007 CRLJ
1355, this Court has held that :

“During traveling in bus prosecutrix had opportunity to
run away but neither did she ran away nor shouted for
help from the fellow passengers. It was held that it would
be inferred that she was a consenting party and
conviction was not proper.”

11.  Inhercross-examination in Para 19, the prosecutrix (PW-2) admitted
that she knew the appellant prior to the incident. Her father Karan Singh
- (PW-3) stated that after 3 days of the incidence the prosecutrix returned
back to home at about 8:00 pm. Brother of the prosecutrix Prahlad (PW-6) in
Para 2 of the cross-examination stated that the prosecutrix left home with a
plastic suitcase. This indicates that the prosecutrix has voluntarily left her house.
* These circumstances show that the testimony of prosecutrix is doubtful. She
may be considered as a willing party. -

12, To constitute “abduction” there must be absence of will on the part of
the person abducted. A person commits offence of abduction when by force
compels or by deceitful means induces one to go from one place to another.
Thus, when the prosecutrix left the house of her father on her own will, she
was taken by the accused / appellant by walking, traveled in a bus, through a
busy market area and she never cried, nor shouted or called anybody for
help, the conduct of the prosecutrix indicate that she had eloped with the
appellant/accused. No abduction is committed. The testimony of the prosecutrix
fPW-2) in this regard is found unrehable

13.  From the testimony of the prosecutrix as well as her conduct shows
that her relationship with the appellant was cordial. Prosecutrix was a married
lady. She had no injury on her body. She has stated that appellant committed
rape on her thrice in the forest and other places. It is very important to note
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that the prosecutrix (PW-2) has deposed in Para 28 and 29 in her cross-
examination that after they left the village Neebukheda, the appellant went to
drink water and attended nature's call many times while all this time the
prosecutrix waited for the appellant on the road at a distance.

14.  In the case of Shyam Vs. State of Maharashtra reported in 1995
CRLI 3974 (SC), it was held that where prosecutrix had not put up struggle
or had not raised any alarm while being taken away by the accused, it was a
case of elopment (sic:elopement) of victim and voluntarily submitting her to
accused.

15.  Incase of Pratap Mishra Vs. State of Orissa reported in AIR 1977
SC 1307, it was held that :

“The fact of sexual intercourse however, is required to be
established by the prosecution at any rate. In doing so,

“the presence or absence of injury on the body of the woman
concerned is material.”

16. Inthe present case, Dr. Smt. Manju Saxena (PW-11) who examined
the prosecutrix (PW-2) did not find any injury on her private parts or body
during the medico-legal examination of the prosecutrix. No swelling was find
in the vagina. However, found that vagina admitted two fingers easily. In such
circumstances, prosecution story seems doubtful.

17.  Incase of Diganta Majumdar Vs. State of Assam 2008 CRLJ 2856
it was held that:- :

“conviction of the accused was not proper because in the
matter of abduction and rape, relationship between the
parties were cordial, testimony of the prosecutrix was not
reliable. It was also not corroborated by the medical
evidence. Apart from this, there was no injury on her body.
Thus, it was held that the acquittal of the accused was
proper.”

18. .. On the basis of aforesaid discussion, appeal filed by the appellant
appears to be acceptable and therefore, it is hereby allowed. The conviction
as well as sentence imposed by the trial Court for offence under Sections 366
and 376 of IPC is hereby set aside. The appellant is acquitted from all the
charges levelled against him. If the appellant has deposited the fine amount
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before the Trial Court, the same shall be refunded to him.

19.  The appellant is on bail. His presence is no more required before the
Court. His bail bond shall stand discharged.

20.  Copy of the judgement be sent to the trial Court along with its record
for information.

Appeal allowed,

LL.R. [2016] M.P., 3364
CIVIL REVISION
Before Mr. Justice S.A. Dharmadhikari
C.R. No. 72/2010 (Gwalior) decided on 9 May, 2016

ANIL TRIPATHI ...Applicant
Vs.
SMT. URMILA TRIPATHI & anr. ...Non-applicants

Court Fees Act (7 of 1870), Section 7(iv)(c) — Rejection of
application filed under Order 7 Rule 11 of CPC — Partition deed is a
registered document and relief claihed is of declaration of the partition
deed to be null & void and for permanent injunction — Plaintiff is a
party t¢ the partition deed, and as such, he is required to pay and affix
the ad-valorem court fees. (Para 9)
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Kamal Jain, for the applicant.
None for the non-applicants even though served.
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ORDER

S.A. DHARMADHIKARI, J. :- This revision under Section 115 CPC
arises out of order dated 15/03/2010 passed by the II Addmonal District
Judge, Gwalior, whereby the apphcatlpn under.Order 7 Rule 11 CPC has
been rejected.,

2. Facts necessary for disposal of this revision are that the plaintiff/
. respondent has filed a suit for declaration of the Partition Deed as null and
void and for permanent injunction. Accordingly, to the petitioner/defendant
suit was arbitrarily valued by the plaintiff for Rs. 4,00,000/- as mentioned in
the partition deed and had affixed Rs. 2000/- fixed Court fee for declaration
and Rs. 100/~ Court fee for permanent injunction. As such, ad-veloram
(sic:valorem) Court fee under Section 7 (1v) (c) of the Court Fee (sic:Fees)
Act, 1878 (sic:1870) (herein after referred to as "Act”) was required to be
paid in view of the fact that the partition deed dated 30/11/2000 has been
registered with the Sub-Registrar office and the same is an admitted position.

3. In response to the aforesaid ob_] ection, the respondent/plaintiff’
submitted that the apphcatlon under Order 7 Rule 11 CPC lacks bonafides
and has been belatedly filed. He has properly valued the suit and has affixed
appropriate Court fees and the Court has not directed regarding payment of
- Court fees and as such application under Order 7 Rule 11 CPC is not
maintainable. The suit has been properly.valued and the Court had pecuniary
jurisdiction to entertain the suit.

4. The Trial Court has rejected the objection and held that the plaintiff
had not sought any declaration on pa.rtltxon of the property but has sought
declaration of the partition deed to be null & void, therefore, the plaintiffis
not required to pay ad veloram (sic:valorem) Court fee.

3. Being aggrieved, the petitioner/ defendant has assailed the order dated -
15/03/2010 questioning the legality, validity and propriety of the impugned
order. It is inter alia contended that admittedly the partition deed dated
30/11/2000 is a registered document. The learned counsel for the petitioner

" contended that there is a presumption that registered document was validly
executed, unless such presumption is displaced by leading evidence to the
contrary. Onus is upon the person alleging or disputing the factum of execution
of the registered partition deed.

6. The learned counsel for the petitioner has relied upon thejudgmcnt of
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the Apex Court (2006) 5 SCC 353, Prem Singh & Other Vs Birbal & Others
in which in paragraph 27 it has been held that :-

“There is presumption that a registered document is validly
executed. Aregistered document, prima facie would be valid in
law. The onus of proof, thus, would be on a person who leads
evidence to rebut the presumption. In the instant case, respondent
has not been able to rebut the said presumption.”

The petitioner has also relied on judgment of Apex Court reported in
1968 SC 956, Ningawwa Vs. Byrappa Shiddappa Hivekurabar in support
of this contention.

7. The contention of the petitioner appears to have force and the plaintiff
being party to the partition deed, he is liable to pay ad-voleram (sic:valorem)
Court fee under Section 7 (iv) (¢) of the Court Fee (sic:Fees) Act.

8. With regard to determination or computation of Court fees the Apex
Court has held that the question of Court fees must be decided having regard
to the averments made in the plaint itself and the decision on merits can not
affect the same ; AIR 1958 SC 245 Sathappa Chettiar VS Ramanathan
Chettiar. Further, the Apex Court in Shamsher Singh Vs Rajinder Prasad
& Others AIR 1973 (2) 2384 has laid down the principle that (i) whether the
plaintiff's suit will have to fail for failure to ask for consequential reliefis of no
concern to the Court at that stage and (ii) the Court should look into the
allegations in the plaint to see, what is the substantive relief that is asked for.
Mere astuteness in drafting the plaint will not be allowed to stand in the way
of court looking at the substance of the relief asked for.

9. Looking to the aforesaid settled principle of law, it can be concluded
that the partition deed is a registered document and the relief claimed is of
declaration of the partition deed to be null & void and for permanent injunction,
The plaintiff is party to the partition deed and as such he is required to pay
and affix ad voleram (sic:valorem) court fee under Section 7 (iv) (c) of the
Act.

10.  The above proposition is based on the various judgments passed in
the identical issues. The learried counsel for the petitioner placed reliance on
the judgment reported in 2010 (12) SCC 112, 2012 (5) MPHT 276, 2009
(3) MPHT 113, 2011 (2) MPHT 488 and 2010 (1) MPHT 338 in support of
his contention.
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11.  Fromthe above discussion, the settled legal position and factual matrix of

the case, the impugned order as passed by the Trial Court is not sustainable,
therefore, the same is set-aside. The plaintiff/réspondents is liable to pay ad voleram
(sic:valorem) Court fee on the valuation of partition deed in terms of Section 7 (iv)
(c) of the Act. The Trial Court shall grant reasonable time to the plaintiff to pay the
deficit Court fee before it proceeds further on merits in accordance with law. The
Revision Petition stands allowed. No order as to costs.

Revision allowad.

I.L.R. [2016] M.P., 3367
CIVILREVISION
Before Mr. Justice Alok Verma
C.R. No. 194/2014 (Indore) decided on 26 July, 2016

REVA ASSOCIATES (M/S) & anr, ...Applicants
Vs. C
SARJUBAI & ors. ...Non-applicants

A. Civil Procedure Code (5 of 1908}, Order 7 Rule 11 — Effect
of non-joinder of necessary party — Suit for cancellation of sale deed
cannot be dismissed only on the ground of non-joinder of necessary
party — The plaintiffs are at liberty to implead the necessary parties if
they so desire — Even after an opportunity is granted to the applicants
for impleading necessary parties in the suit and parties are not
impleaded then only the suit ¢an be dismissed for non-joinder of
necessary parties. - (Para 13)
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B.  Limitation Act (36 of 1963), Article 109 — Provisions
applicability — Limitation — The case is filed for setting aside the
alienation, admittedly done by the father of the plaintiff — The time
from which period of limitation commence is the date of alienation and
the total period prescribed is 12 years — Therefore, as suit is filed
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within:12 years of the date of alienation by late Narayansingh — The
suit onthe basis of averment made in the plaint appears to have been
filed within limitation. (Para 13)
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Cases referred:

1977 (4) SCC 467, 2012 (8) SCC 706, (1999) 5 SCC 222, AIR
1928 Bombay 383, (2015) 8 SCC 390, (1994) 4 SCC 294.

R.S. Chhabra, for the applicants.
None, for the non-applicants after service of SPC to the non-
applicants.

ORDER

ALOK VERMA, J. :- This civil revision is directed against the order
passed by the learned Civil Judge Class- I, Sanwer, District-Indore in Civil
Suit No.01-A/2014 whereby the learned Civil Judge dismissed an application
filed under Order 7 Rule 11 CPC.

2. The relevant facts are that the plaintiffs are legal representatives of
deceased-Narayansingh, who died on 14.09.201 0. During his lifetime
deceased - Narayansingh executed a sale deed in favour of applicant No.1-
M/s Reva Associates in respect of suit property. After death of said
Narayansingh, the plaintiffs filed the present suit on 09.01.2014 and prayed
cancellation of sale deed inrespect of share of the plaintiffs, as according to
the plaintiffs, the suit property is an ancestral property, which was recorded in
name of late Narayansingh being head and karta of the family. It is further
averted in the plaint that plaintiffs remained in possession of the suit property
and never parted possession even after execution of sale deed by Narayansingh.

3. The present applicants filed an application under Order 7 rule 11 CPC
on the ground that the plaintiffs had not impleaded all the legal representatives
of deceased- Narayansingh, and therefore, the suit suffers from non-joinder
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of necessary.parties and as such the suit is not maintainable. The second
ground taken by the applicants was that the suit filed by the plaintiffs is barred
by limitation, and therefore, suit is not maintainable.

4, The respondents opposed the application on the ground that they are
in possession of the suit property and underArticle 109 of Limitation Act, the
limitation prescribed for the suits filed by Hindu governed by Mitakshara law
to set aside his father's alienation of ancestral property.

5. °  Before the trial court, the applicants relied on judgment of Hon'ble
Apex Court in case of T Arivendam vs. Satyapal and others; 1977 (4)
SCC 467 and Church of Charitable Trust vs. Punniman Education Trust,
2012 (8) SCC 706 in which it was held that when a suit is filed to harass the
defendant, such suit should be dismissed under Order 7 Rule 11. However,
the learned trial court opined that the suit wasaot filed merely to harass the
defendant and similarly, the applicants also cited judgment of Hon'ble Apex
Court in case of Veena Murlidharan Hemdev and others vs. Kanhaiyalal
Lokram Hemdev and others; (1999) 5 SCC 222.

6. Further, the applicants also relied on Article 59 of Limitation Act where
according to them for cancellation of such sale deed, limitation prescribed is
3 years.

7. The learned trial court after taking into consideration the case law
produced by the applicants and also relied on case of judgment of Bombay
High Court in case of Chintaman vs. Bhagwan; AIR 1928 Bombay 383
which was related to Limitation Act 1908 and the trial court held that under
Article 126 of old act where the possession is not transferred as averted by

* the plaintiffs in the plaint, limitation prescribed is 6 years, and therefore, the
trial court found that the suit is within limitation and on the point of non-joinder
of necessary parties, the learned trial court opined that merely because non-
joinder of necessary parties suit cannot be dismissed under Order 7 Rule 11
because the parties can be impleaded at any stage.

8. Even after notice given to the respondents, none appeared on theit
behalf. Further an SPC was issues (sic:issued) still no one appeared on behalf
of the respondents. ” "

9. The learned counsel for the applicants placed reliance on judgment of
Hon'ble Apex Court in the case of Fatehji and Company and another vs. L:M.
- Nagpal and others; (2015) 8 SCC 390 in which it was held that under Article 54
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of Limitation Act, suit for specific performance of agreement to sell immovable
property, period prescribed is 3 years and further, he placed reliance on judgment
of Hon'able Apex Court in case of Kenchegowda (since deceased) by LRs vs.
Siddegowda @ Motegowda, (1994) 4 SCC 294 in which it was held that suit
for partition is not maintainable without impleading all the co-sharers,

10.  The plaintiffs sought following reliefs in the plaint :-

“A.  That, the suit property described is the ancestral
property of the plaintiffs and it be Declared that the plaintiffs
are entitled to their rights in the suit property by partition.
(emphasis applied).

B. It be Declared that the registered sale deed
bearing No.1A/602 dated 05.04.2008 executed by deceased
Narayan in favour of the defendant no.1 is not binding on the
plaintiffs,

C. Permanent Injunction to the effect that on the
basis of the registered sale deed and mutation in the revenue
records, the suit property be not alienated.

D. Cost of the suit be awarded to the plaintiffs
from the defendants.”

11.  The first ground taken by the applicants is that the suit is barred by
limitation. On this point, the counsel for the applicants submits that on this
matter provisions of Article 59 of Limitation Act 1963 would apply. Article 59
of 1963 provides as under :-

Description of suit Period of | Time from which period
limitation | begins to run

To cancel or set aside an | Three years | When the facts entitling the

instrument or decree or plaintiff to have the instrument
for the rescission of a or decree cancelled or set
contract aside or the contract rescinded

first become known to him.

12. Fromthereading of Article 59, it is apparent that it is for setting aside
an instrument or decree or it is for the rescission of a contract. However, in
the present case, the case is filed for setting aside the alienation admittedly
done by father of the plaintiffs and this case is governed by Section 109 of
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Limitation Act 1963. Though, on this aspect, the learned trial court referred
Article 126 which is old Act of 1908. The corresponding article of new Act of
1963 is 109. The Article 109 of Limitation Act provides as under :-

Description of suit Period of Time from which period
limitation | begins to run

ByaHindu governedby | Twelve ~ | When the alienee takes
Mitakshara law to set years possession of the property.
aside his father's alienation
of ancestral property.

13.  InthenewAurticle 109, the time from which period of limitation is date of
alienation and the total period prescribed is 12 years. The time commencement of
period of limitation does not take upon transfer of possession, and therefore, as
suit s filed within 12 years of date of alienation by late Narayansingh, this suit on
the basis of averments made in the plaint appears filed within limitation. So far as
the non-joinder of necessary parties are concerned, the learned lower court rightly
observed that only on the ground of non-joinder of necessary parties, suit cannot
be dismissed under Order 7 Rule 11 of CPC. The plaintiffs are at liberty to implead
the necessary parties ifthey so desire. Even after an opportunity is granted to the
applicants for impleading necessary parties in the suit and parties are not impleaded
then only the suit can be dismissed for non-joinder of necessary parties.

14.  Accordingly, at this stage, I find no merit in this civil revision andthe .
civil revision is accordingly dismissed.

Revision dismissed.

1.L.R. [2016] M.P., 3371
CRIMINAL REVISION
Before Mr. Justice J.P. Gupta
Cr.R. No.3010/2015(J abalpur) decided on 30 June, 2016

MANGILAL ...Applicant
Vs.
.STATEOFM.P. . : _ ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 &
319—Order issuing arrest warrant w/S 319 of Cr.P.C, assailed on the ground
that the applicant has been implicated as an accused subsequently on the
application filed by a private person and not by the victim or the
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prosecution, no opportunity of hearing has been afforded and the Liower
Court erred by issuing arrest warrant instead of issning summons — Held
—{(A) Implication of accused /S 319-of Cr.P.C. — Since there is sufficient
-evidence on record to presume that the applicant accused has “also
committed the aforesaid offence who was not made accused in the case —
He could be tried together (B) Scope of Séction 319 of Cr.P.C. —Court is
‘bounid to consider only the material came before Court during the i inquiry
or trial as evidence as réquired u/S 319 of the Cr.P.C. - Power u/S 319 of
‘Cr.P.C. can be exerclsed by the court suo motu or on appllcatlon by
— Applicant has no right to be heard before i issuing summons u/S 319 of
Cr.P.C. (D) Issuance of non-bailable warrait — There is nothing on the
record in which instead of summoning, non-bailable warrant is required to
be issued — Hence, summons ought to have been issued against the
applicant — Direction relating to issuance of non-bailable warrant is set
aside, " (Paras 3,5,6,9,10,12 & 13)
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(2014) 3 SCC 92, (2007) 4 SC_C 773, (2014) 3 SCC 321.
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Satyam Agarwal, for the applicant.
Akhilesh Singh, P.L. for the non-applicant/State.

ORDER

J.P. GUPTA, J. :- The applicant-accused has filed this crimu...( revision
under section 397 read with section 401 of the Code of Criminal Procedure
being aggrieved by the judgment dated 9.10.2015 passed by First Additional
Sessions Judge, Astha, District Sehore, in Sessions Trial No.192/2010
whereby application moved by a private person under section 319 of Cr.P.C.
was allowed and arrest warrant is issued against the applicant.

2. Thebrieffacts of the case in short are that in the court of 1st Additional
Sessions Judge, Astha, District Sehore, Sessions Trial No.192/2010 is pending
against seven accused persons for offence under sections 147, 148, 149, -
307,323 and 325 of L.P.C. The story of the prosecution is that on 29.5.2010
atabout 3.30. PM when victim Mahendra Singh was sitting in his own house,
present applicant Mangilal along with other co-accused persons;, against whom
the aforesaid sessions trial is pending, came there and assaulted him by iron
rod and lathi. It is further alleged that when brother of victim Gulab Singh
came there to save brother Mahendra Singh, accused persons also assaulted
him. The matter was reported to the police and the injured was taken to the
hospital for medical checkup. The police station Siddhiqgunj registered the
offence vide Crime No.77/2010 against the applicant and other co-accused
persons; but after investigation charge-sheet was filed against co-accused
persons except the applicant. Thereafter, on the basis of evidence came on
record during the trial and looking to the material submitted by the prosecution
along with the charge-sheet, the learned lower court below passed the
impugned order on the application submitted by the co-accused under section
319 of the Cr.P.C. The court below directed that the applicant be arrayed as
accused in the case and be summoned by non-bailable warrant. Against the
impugned order, this revision has been filed on the ground that impugned
order is contrary to law and unsustainable.

3. Learned counse] for the applicant submitted that during investigation
the police did not find any ¢vidence against the applicant. It was found that at
the time of incident he was on his duty as Govt. servant and this fact had been
enquired by the 8.D.M. and reported to the police. On the basis of the report
police exonerated him from the case and no charge-sheet was filed against
him. The applicant has been implicated subseouently due to animosity and in



3374 Mangilal Vs. State of M.P. LL.R.[2016]M.P.

this regard application has been moved by the private person and not by the
victim or the prosecution, which is not maintainable. Apart from it, no
opportunity of hearing before disposal of this application has been given to
the applicant-accused. Further, learned lower court has committed gross error
of law in issuing arrest warrant instead of issuing summons. The impugned
order is against the settled principles of law and passed arbitrarily, therefore,
it deserves to be quashed.

4, Learned Panel lawyer appearing on behalf of the State has opposed
the revision petition and supported the impugned order and prayed for its
rejection.

5. Having considered the submissions of learned counsel for the parties
and on perusal of the record it is found that during the trial injured witness
PW1 Mahendra Singh and PW2 Gulab Singh have categorically stated that in
the incident dated 29.5.2010 applicant accused also took active participation
along with other co-accused persons and the same statements were given by
them during the investigation and the name of the applicant is also mentioned
in the FIR. In the aforesaid circumstances, in the case there is sufficient evidence
or material on record to presume that the applicant accused has also committed
the aforesaid offence who was not accused in the case and he could be tried
together with the accused persons for the aforesaid offences.

6. So far as second contention that during investigation, inquiry was made
by the 8.D.M. and finding was given that at the time of incident the applicant
was doing official work in the office is concerned, the same is neither on
record nor submitted before the learned court and the same can be considered
only at the time of defence as a piece of evidence of plea of alibi. On the basis
of so called report of the S.D.M., the order passed by the court below under
section 319 of Cr.P.C. cannot be assailed as the court is bound to consider
only the material came before the court during the inquiry or trial as evidence,
as required under section 319 of the Cr.P.C.

7. The object of the provision of section 319 of Cr.P.C. is that real culprit
should not get away unpunished. It is based on the doctrine of judex damnatur
cum noces absolvitur (Judge is condemned when guilty is acquitted). The

learned lower court has considered the evidence and material against the
accused in accordance with the directions and interpretation of the Constitution

Bench of the Hon’ble Apex court in the case of Hardeep Singh vs. State of
Punjab, (2014)3 SCC 92, in which it is held that power under section 319 of

i
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the Cr.P.C. can be exercised at any time-after commencement of the court
inquiry into an offence, i.e. which commences before the Court with filing of
the charge-sheet or the complaint. Further, it is also held that word “evidence”
for the purpose of exercising power under section 319 Cr.P.C. to add the

- accused has to be broadly understood and not literally as evidence brought

during a trial. It includes oral or documentary evidence adduced before the
court during trial, and apart from such evidence, any material coming before
the court after taking of cognizance of offence and during inquiry by the court
before commencement of trial, may not be evidence stricio sensu; but can
be utilized to corroborate evidence recorded in the Court after commencement
of trial and for exercising power under section 319 Cr.P.C.

8. In view of the aforesaid legal position, learned lower court has rightly
came to the conclusion that there is prima facie sufficient material against the
applicant to array him as accused in the case.

9. So far as next contention of learned counsel for the applicant regarding
not giving opportunity of hearing before passing the impugned order is
concerned, the applicant has no legal right to be given an opportunity of hearing
before passing such order. As no notice of hearing is given to the accused
person when he is'summoned on taking cognizance on a charge-sheet or
complaint, he has a right to defend himself only after his appearance in the
Court, Similarly, the applicant has no right to be heard before summons under
section 319 Cr.P.C. Hence, the aforesaid contention has no legal impact in
the case. '

10.  Learned counsel for the applicant has also contended that in this case
on the application of the co-accused person impugned order under section
319 Cr.P.C. has been passed while such order cannot be passed on the
application of the private person except the prosecution or the complainant
or victim. Hence, the impugned order is bad in law. This contention is also not
carrect as the three Judge Bench of the Apex Court in the case of Y.Saraba
Reddy Vs. Puthur Rami Reddy and another, (2007)4 SCC 773, has
explained the scope and ambit of section 319 Cr.P.C. It is observed that
power under section 319 Cr.P.C. can be exercised by.the courts suo motu or.
on an application by some-one including the accused already before it. If it is
specified that any person other than the accused has committed any offence
and the Court should try together with-the accused. Hence, the contention
raised by the applicant accused that the impugned order cannot be passed on
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the application of the accused is worthless.

11.  Another contention of the learned counsel for the applicant is that the
learned lower court has committed gross error of law in issuing arrest warrant
instead of summons, therefore, the impugned order is incorrect and contrary to
law. This contention has substance as the Hon’ble Apex court in the case of Vikas
Vs. State of Rajasthan, (2014)3 SCC 321 has categorically observed that :-

“Our Constitution, on the one hand, guarantees the right
to life and liberty to its citizens under Article 21 and on the
other hand imposes a duty and an obligation on the judges
while discharging their judicial function to protect and promote
the liberty of the citizens. The issuance of non-bailable warrant
in the first instance without using the other tools of summons
and bailable warrant to secure attendance of such a person
would impair the personal liberty guaranteed to every citizen
under the Constitution.

There cannot be any straitjacket formula for issuance
of warrants but as a general rule, unless an accused is likely to
tamper or destroy the evidence or is likely to evade the process
of law, issuance of non-bailable warrants should be avoided.
The conditions for the issuance non-bailable warrant are, firstly,
ifitis reasonable to believe that the person will not voluntarily
appear in court, or secondly if the police authorities are unable
to find the person to serve him with a summon and thirdly if it

is considered that the person could harm someone if not placed

‘into custody immediately. In the absence of the aforesaid
reasons, the issue of non-bailable warrant a fortiori to the
application under section 319 Cr.P.C. would extinguish the
very purpose of existence of procedural laws which preserve
and protect the right of an accused in a trial of a case. The
court in all circurnstances, in complaint cases at the first instance
should first prefer issuing summons or bailable warrant failing
which a non-bailable warrant should be issued.” '

12.  In the present case, learned court below has not examined and
considered the material before taking decision of issue of non-bailable warrant,
The applicant is a Govt. servant and there is no other circumstances appear
from the record in which instead of summoning, non-bailable warrant is required
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to be issued, hence, in this case instead of non-bailable warrant summons
ought to have been issued against the applicant. Accordingly, the’ impugned
order is liable to be modified; but due to mere aforesaid error the whole
impugned order cannot be said to be contrary to law.

13.  Inview of the aforesaid discussions, the f'uiding that there is sufficient
evidence and material to presume that the applicant has also committed the
offence for which he could be tried together with the accused person for the
aforesaid offences, therefore, the applicant be summoned for prosecuting in
the offence, is hereby affirmed. So far as, the direction relating to issuance of
non-bailable warrant is concerned, the same is set aside and is modified with
adirection that instead of i 1ssu1ng non-bailable warrant, summons be issued to
the applicant.

14, With the aforesaid direction, this revision petition stands disposed of.

Revision disposed of-

LL.R. [2016] M.P., 3377
CRIMINAL REVISION
Before Mr. Justice Sheel Nagu
Cr.R. No. 180/2011 (Gwahor) decided on 4 July, 2016

RAMRAII - ' ...Applicant
Vs. )
STATE OF M.P. & anr. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 397
r/w 401 — Criminal Revision — Revision against the order of rejection
of the order of the cognizance — What the court will consider at the
time of taking the cognizance — Prior to exercising the power u/S 204
of the Cr.P.C. it is required to ensure that there is a sufficient ground
to proceed to issue the summons to the police — The term “sufficient
ground” is nothing but the satisfaction to the magistrate that essential
ingredients of the offence alleged are made out from the reading of
the allegation contained in the complaint u/S 200 of Cr.P.C. and the
supporting statement u/S 202 of Cr.P. C. " (Paraé.5)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 154
— First information report — This section obliges the police to register
the offence if information furnished discloses commission of cognizable
offence — The police has no authority to dwell into the veracity or
probative value of the allegation. (Para 6.3)
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Cases referred:
1999 Cr.L.J. 4113, 1976 Cr.L.J. 1533.

ML Yadav, for the applicant.
A.S. Rathore, P.L. for the non-applicant/State.
S.K. Tiwari, for the complainant.

ORDER

SHEEL NAGU, J. ;- The revisional powers of this Court w/S 397 read
with Sec.” 401 Cr.P.C. are invoked to assail the revisional order dated
30.12.2010 passed by Second Additional Sessions Judge, Mungawali, District
Ashoknagar (M.P.) in Case No. 93/2010 allowing the revision filed by the
accused/respondent no.2 herein against the order dated 30.12.2010 by which
cognizance was taken by the learned Magistrate for offence punishable u/S
354 of IPC against accused/respondent no.2 herein.

2. The present revision has been filed by the complainant prosecutrix Bharti.

- 3. Learned counsel for the rival parties are heard on the question of
admission.

4. - Thefacts disclosed hercin are that on 21.04.2010, the prosecutrix at
about 10 PM.in the night was searching for her husband when she arrived at
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the well of the accused Ramcharan Patel situated on the periphery of the
village Morgakalan, Police Station Koparia, District Ashoknagar, where the
husband of the prosecutrix used to visit frequently to have liquor with some of
his friends. The prosecutrix heard 8 to 10 people talking. Prosecutrix called
out for her husband. On hearing the voice of prosecutrix Ramcharan Patel -
appeared. When the prosecutrix asked accused Ramcharan Patel for the
whereabouts of her husband he caught hold her hand. On being objected to
by the prosecutrix, the said accused offered money to the prosecutrix. On
this the prosecutrix asked the accused to leave her and cried for help but to
no avail. Thereafter, the prosecutrix alleges that accused abraced her and she
was thrown to the ground whereafter she ran away from the spot. On reaching
home, the prosecutrix informed the incident to her brother-in-law (Jeth)
Shayam Lal that the accused Ramcharan Patel tried to outrage her modesty.
One Rajesh is said to have witnessed the incident. Thereafter the incident
was reported to the police but since no FIR was lodged a criminal complaint
was filed before competent Court of criminal jurisdiction by the prosecutrix
which was followed by recording of statement of prosecutrix in August, 2010
Shayam and Rajesh on 10.09.2010. Theareafter, by the order dated
21.10.2010 the trial Court found that prima facie offence punishable under
Section 354 of IPC appears to be made cut and directed the prosecutrix to
pay PF so that summons could be issued to the accused.

5. Aggrieved, the accused approached the Revisional Court of ASJ,
Mungawali, District Ashoknagar (M.P) by filing revision which has been
allowed by the impugned order dated 30.12.2010 by recording finding that
no offence w/8S 354 IPC is made out for the following reasons:-

1. the contents of the written complaint dated
21.04.2010, 04.05.2010 and 19.05.2010 preferred
by the prosecutrix to the police authorities are writ
large with contradictions regarding the incident.

2. the statement of prosecutrix u/S 202 Cr.P.C., disclosed
that when she was thrown to the ground by the accused
she cried for help in response to which the accused
offered her RS.20,000/- for remaining quite and
yielding to his sexual advances. The first revisional court
noticed that these allegations are not contained in the
written complaint filed before the Magistrate.
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3. Written complaint under Section 200 of Cr.P.C. of the
prosecutrix infer alia reveals that immediately after
the incident she went her home and disclosed the
incident to her brother-in-law (Jeth) Shyamlal whereas
Shaymlal in his statement recorded under Section 202
of Cr.P.C. disclosed that the prosecutrix informed him
about the incident the next day in the morning.

4. . The statement of the prosecutrix under Section 202 of
Cr.P.C. Interaila (sic:infer alia) is to the extent that
the incident was witnessed by Rajesh who had stated
on seeing the incident that “Ghalat Kaam kar rahe ho?”.
Whereas witness Rajesh in his statement under Section
202 of Cr.P.C., does not say so.

5. On an inquiry conducted by the police on the instruction

_ of the Magistrate, it was revealed that there was rivalry

between the accused and the prosecutrix arising out of
dispute in Panchayat elections.

6. The question that falls for consideration before this Court is as to
whether improvements, contradictions and embellishments found in the contents
of the written complaint u/S. 200 of Cr.P.C. and the statements of various
witnesses recorded u/S. 202 Cr.P.C are sufficient to throw out the case of the
prosecutrix at the threshold or not.

6.1.  Thejudicial scrutiny which is required to be undertaken by the trial
court at the stage of taking cognizance in complaint filed under Section 200
Cr.P.C. is based upon the allegations contained in the complaint and the
supportive statements of the complainant and the witnesses recorded under
Section 202 of Cr.P.C.

'6.2.  The trial Court has to arrive at satisfaction that prima facie essential
ingredients of offence are made out for taking cognizance to direct the
proposed accused to come forward to record his statement. The exercise is
to be undertaken by the trial court at the stage of taking cognizance is somewhat
akin to the exercised (sic:exercise) undertaken by the police under Section
154 Cr.P.C.

6.3. Section 154 Cr.P.C. obliges the police to register the offence if
information furnished discloses commission of cognizable offence. The police
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have no authority to dwell into the veracity or probative value of the allegations.

6.4. Though the material available with the police while exercising it's
powers under Section 154 of Cr.P.C. is much limited than the material available
with the Magistrate while exercising powers u/8. 204 of Cr.P.C. The reason
is obvious as the police merely has the oral or written information regarding
commission of cognizable offence whereas the Magistrate not only has the
written complaint containing the allegations of commission of offence but also
supportive statements of the witnesses who depose in support of the complaint.

6.5. The Magistrate thus while exercising it's power under Section 204 of
Cr.P.C. is required to ensure that there is sufficient ground to proceed to
issue summons to the police. The term “sufficient ground” is nothing but the
satisfaction of the Magistrate that essential ingredients of the offence alleged
are made out from the reading of the allegations contained in the complaint
1/S.200 Cr.P.C. and the supporting statements under Section 202 Cr.P.C.

6.6.  Accordingly the degree of satisfaction of the Magistrate in regard to
commission of offence alleged is more than the degree of satisfaction required
by the police while exercising its powers under Section 154 Cr.P.C. but less
than the degree of satisfaction required by the trial court while framing of
charge.

6.7. Onthe anvil of the abovesaid discussion in regard to scope of judicial
scrutiny required to be undertaken by the trial court to arrive at it's satisfaction
about taking cognizance of offence alleged in a complaint filed under Section
202 Cr.P.C., the factual matrix containing in the present case are required to
be decided.

6.8. For convenience and ready reference , it would be apt to reproduce
relevant section ;

Sec 354 IPC. Assault or criminal force to woman with
intent to outrage her modesty.—Whoever assaulls or uses
criminal force to any woman, intending to outrage or
“knowing it to be likely that he will thereby outrage her.
modesty, shall be punished with imprisonment of either
description for a term which may extend to two years, or
with fine, or with both.

6.9. A plainreading of the above provision disclosed the following basic
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ingredients :-
1. Assault or use of criminal force against a woman ;

2. With an intention to outrage or knowing it to be likely that
offender will thereby outrage her modesty.

The first ingredient merely contemplates assault or use of
criminal force. Assault has been defined under Section 351
IPC is as follows ;

351 of IPC Assault.—Whoever makes any gesture, or any
preparation intending or knowing it to be likely that such
gesture or preparation will cause any person present to
apprehend that he who makes that gesture or preparation
is about to use criminal force to that person, is said o
commit an assault. Explanation.—Mere words do not
amount fo an assault. But the words which a person uses
may give to his gestures or preparation such a meaning as
may make those gestures or preparations amount to an
assault.

Criminal force is defined w/S. 350 IPC which is reproduced
below ;

330 IPC Criminal force.—Whoever intentionally uses force
lo any person, without that person’s consent, in order to
the committing of any offence, or intending by the use of
such force to cause, or knowing it to be likely that by the
use of such force he will cause injury, fear or annoyance
to the person to whom the force is used, is said to use
criminal force to that other

6.10. A comparative analysis of Section 350 and Section 351 discloses that
criminal force is a specie whereas assault is genus. A criminal force is part of

assault. An assault can take place without exercise of criminal force. However *

criminal force can exist independent of an assault.

7. In the instant case written compliant u/S. 200 Cr.P.C. dated
26.05.2010 filed by the prosecutrix inter-alia discloses that when the
prosecutrix arrived at the scene of crime at about 10 PM in the night on

[
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20.04.2010 and asked about the whereabouts of her husband, the accused
Ramcharan Patel caught hold of her and tried to misbehave with her and
asked her not to cry for help by offering money to her. The prosecutrix has
further stated in the complaint that when she resisted and asked the accused
to leave her, the accused embraced her and threw her to the ground. Thereafter,
the prosecutrix alleges that she struggled and somehow got free and away
from the spot. .

7.1.  Without dwelling into the statements of other two witnesses Shyamlal
and Rajesh under Section 202 Cr.P.C., if the statement of the prosecutrix is
seen, the basic ingredients of assault and criminal force as defined u/Ss 351
and 350 of IPC respectively are made out. The accused/ respondent No.2,
by holding the hand and throwing down the prosecutrix on the ground with
lewd intention without the consent of the prosecutrix, exercised criminal force.
The allegations prima facie indicate that the intention of the accused/respondent
No.2 was to outrage and violate the modesty of the prousecutrix
(sic:prosecutrix). Thus, from the bare reading of the allegations made in the
complaint supported by the statements of the prosecutrix v/S. 200 Cr.P.C.,
the basic ingredients of offence punishable under Section 354 IPC are made
out. -

7.2 Asregards contradictions, embellishments, and improvements found
by the first revisional court while indulgingina comparative assessment of the
written complaint under Section 200 Cr.P.C. and the statements of witnesses
under Section 202 Cr.P.C., it is needless to emphasize that these elements
‘ought not to be looked into at the stage of taking co gnizance which is too
early a stage to indulge in the process of evaluation of material/allegations to
find out as to whether conviction is possible or not. So long as the basic
ingr-dients of the offence alleged are made out by the written complaint and
the statement of the complainant, the contradictions, embellishments and
improvements even if they exist in the entire prosecution story ought to be left
alone and postponéd for being considered at the stage of framing of charge
which arises only after the statements of the accused and his witnesses are
recorded. The relevant extracts of some decisions of the different courts on
the interpretation of term “sufficient ground” found urider Section 204 (1)
Cr.P.C are extracted below for ready reference and convenience:-

In R.T. Arashu v. State of U.P, reported in 1999 Cr.Lj 4113

The meaning of the expression "sufficient ground" used
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in section 204 is that a prima Jacie case is made out against
the accused. The test under this section is whether there is
sufficient ground for proceeding and not whether there is
sufficient ground for conviction. Ifthere is prima facie case
and the accused may have a defence, in spite of this, the
process has o be issued. I The Magistrate has to be simply
satisfied that there are sufficient grounds for proceedings
against the accused, and not whether there are sufficient
grounds for conviction.?

In Smt. Nagamma v. Veeranna Shivalingappa Konjalgi., reported
in 1976 Cr.Lj 1533 ’

At the stage of issuing process, the Magistrate is mainly
concerned with the allegations made in the complaint or the
evidence led in support of the same and he is only to be prima
facie satisfied whether there are sufficient grounds for
proceeding against the accused. It is not the province of the
Magistrate to enter into a detailed discussion of the merits or
demerits of the case nor the High Court can go into this matter
in its revisional jurisdiction which is a very limited one."

1958 Mad LJ (Cri) 1000

Section 204 only contemplates the issue of process where
the Magistrate is satisfied that there is sufficient ground
for proceeding. No enquiry by the Magistrate is
contemplated at this stage. An extensive discretionary
power is conferred on the Magistrate in his capacity as
Magistrate and this discretionary power is to be exercised
fudicially according to rules of reason and Justice and the
Magistrate must act within the Jour corners of the Code.
The complainant should allege Jacts, which, if relied upon
would constitute the “offence charged. All that the
‘Magistrate has to do is to consider the statement on oath
and where the matter had been referred to the police for
enquiry, the police report as well, and Jrom his own
conclusions as 10 whether there is q prima facie case. 3
The provisions which enjoin the courts to satisfy themselves
about the prima facie nature of a criminal charge, before
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issuing a process, must be intended, in the absence of a-
_clear suggestion fo the contrary, 10 be mandatory.”

8. In view of the observations, factual and legal (supra) this court is of
the considered view that the first revisional court has wrongly exercised it's
]unsdlctlon by interfering with the order of takmg cognizance passed by the
trial court on 21.10.2010.

9. Accordingly, the impugned order of the first revisional Court dated
30.12.2010 passed by Second Additional Sessions Judge, Mungawali, District
Ashoknagar (M.P.) in Case No. 93/2010 (Criminal) is hereby set aside thereby
restoring the order of taking cognizance of the trial court dated 21.10.2010.

10.  Needless to emphasize that the Trial Court shall proceed from the
stage where complaint was quashed by the first revisional court.

11.  Nocost.
Order accordingly.

LL.R. [2016] M.P., 3385
CRIMINAL REVISION
Before Mr. Justice S.K. Palo
Cr.R. No. 2553/2015 (Jabalpur) decided on 25 July, 2016

DHARMENDRA SINGH " ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A, Criminal Procedure Code, 1973 (2 of 1974), Section 319
—~ Powers u/S 319 are discretionary and extraordinary and to be
exercised sparingly and only where strong and cogent evidence is
available against the person — Powers u/S 319 should not be used on
mere opinion that some other person may also be guilty of offence and
it should also not be used in casuzal or cavalier manner. Para 14)
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B. Criminal Procecure Code, 1973 (2 of 1974), Section 319 —
Requirement of Section 319 —It contemplates a situation where the evidence
adduced by the prosecutionnot only implicates the other person, but is sufficient
for the purpose of convicting that other person. (Para 15)

& TUS ARFAT wiear, 1973 (1974 @7 2), 1T 319 — GRT 319
@t Jde — 7 7o O Rerfr argena wed &, et sifrtem g weE
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Cases referred:

(2009) 3 SCC 329, AIR 2014 SC 1400, AIR 2009 SC 2792, AIR
2009 SC 1248.

Surendra Singh with Ashwani Kumar Dubey, for the applicants.
Vaibhav Kumar Tiwari, P.L. for the non-applicant/State.

(Supplied: Paragraph numbers)
ORDER

S.K. PALo, J. :- Onan application under Section 319 Cr.P.C. filed
by the prosecution, the learned Second ASJ, Khurai, District Sagar by his
order dated 28/09/2015 directed the petitioners to appears before the Court
on 28/10/2015 in connection with S.T. No.293/2014 for offences punishable
under Section 302 read with Section 34 IPC.

2. Filtering the unnecessary detaiis, the facts to be requisite stated for
disposal of this revision under Section 397 read with Section 401 CL.P.C. is
that, deceased Bhanu S/0 Ramji (PW/6) had gone to attend the marriage of
Ramraj and returned to village at 6:30 p.m. Bhanu Singh was found sitting
with the petitioners, Bhupendra, Ramraj and accused Jitendra. Surendra,
brother of deceased Bhanu informed by these people that they are going to
attend the marriage of sister of Sanjay Latoriya. Bhanu did not return home in
the night. On the next morning at 6:30 Mahendra Singh saw the dead body of
Bhanu Singh and'informed the Chawkidar/Pancham Kotwar. They lodged a
report at Police Station. Panchnama was prepared. The stones used for
inflictioning of injuries to Bhanu were seized. When Ramraj was asked about
the incident, he informed that they had gone to attend the marriage at Khurai
and returned around 12 in the night. The dead body of Bhanu was sent for
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'postmortcmr. On the left side of his chest, Khusbu was inscripted, "Khusbu" is
the sister of accused/Jitnedra. Bhanu had intimacy with Khusbu, the sister of
acensed Jitendra, Charge-sheet was filed against accused Jitendra.

3. During the course of recording of evidence, statement of Mahendra
Singh (PW/3) was recorded. On the basis of which the application under
Section 319 Cr.P.C. for impleading the petitioners as accused persons was
moved by the prosecution. The learned trial Court on the basis of this statement
allowing the application under Section 319 Cr.P.C., directed to summon the
petitioners for impleading them as accused persons. The petitioners assailed
the impugned order stating that the petitioners are implicated without sufficient
reasons. There is no prima facie case made out against the petitioners. The
petitioners, therefore, seek reliefto set aisde the impugned order.

4. In view of the above contentions, the evidence recorded in the present
case has to be analyzed. Mahendra Singh (PW/3) in his testimony has stated
that when he was going to attend the marriage at Khurai, he saw accused
Jitendra along with deceased Bhanu at the village Tiraha. He discloses in his
statement that the accused persons including the present petitioners have killed
Bhanu by inflicting injuties by means of stones. Ramji (PW/6) also narrates
that on the left side of the chest Bhanu inscripted the name of "Khusbu",
therefore, Jitendra, the brother of Khusbu was annoyed with him. Hence,
Jitendra with the help of Bhupendra Singh, Dharamendra Singh and Ramraj
have killed Bhanu. These witnesses have not claimed that they have seen the
deceased being murdered by the accused persons and the present petitioners.
These witnesses have asserted or made the statement by conjuncture.

5. Statement of Khusbu under Section 161 Cr.P.C. show that she was
having friendly relationship with Bhanu. Bhanu had given a cell phone to her.
She often used to speak to Bhanu. On 20/06/2014, when she was with her
sister, Rama in the first floor of her house her parents and younger brother
Abhishek sleeping in the upstairs and her elder brother Jitendar was sleeping
in the ground floor. She did speak to Bhanu on his Mobile. Bhanu informed
her that he is at Khurai attending a marriage. After 15-20 minutes, Bhanu
rang up and informed her that he is standing near the tap behind her house
and asked her to join him. She went meet him. At that time, Jitendra was
sleeping in his room. After their meeting Bhanu left and she returned to her
room. Jitendra was again found sleeping. After few minutes, she again called
Bhanu on his cell phone but it did not respond. Then she went to sleep. She
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heard the caries (sic:cries) of female folk of the village in the morning. Then
she came to know that Bhanu has been killed near the dam.

6. In the light of the same, if the evidence is analyzed deceased Bhanu
had gone to attend the marriage in Khurai along with the accused persons and
returned. After 11 p.m., he called Khusbu to meet him. Hence, the last seen
theory with the accused Jitendra and the present petitioners is not attracted.

7. Learned senior counsel, Shri Surendra Singh referred the decision of
Brindaban Das & others Vs. State of West Bengal reported as (2009) 3
SCC 329 and contended that the evidence does not disclose that the petitioners
have committed any crime. The last seen theory is not applicable, therefore,
the learned trial Court had committed an error in allowing the application
under Section 319 Cr.P.C. filed by the prosecution and summoning the
petitioners in absence of any evidence against them.

8. He also referred decision of the Apex Court rendered in Hardeep
Singh Vs. State of Punjab & others reported as AIR 2014 SC 1400 and
contended that the evidence on the basis of which the petitioners have been
arraigned is not evidence sufficient to show that prima facie case is made out.

9, Learned Panel Lawyer for the State opposing the contentions submits
that Section 319 Cr.P.C. springs out of the doctrine judex damnatur cum nocens
absolvitur (judge is condemned when guilty is acquitted) and this doctrine
must be used while explaining the ambit and spirit of Section 319 Cr.P.C.

10.  Onperusal of the statement of witnesses recorded under Section 161
Cr.P.C. and the testimony of witnesses, it show that neither Mahendra Singh
(PW/3) nor Ramji (PW/6) are the eye-witnesses to the incident. They only
assert that the deceased was seen in the company of accused Jitendra and the
petitioners at 9 p.m.but before the deceased had gone to Khurai for attendin g
the marriage. The statement recorded under Section 161 Cr.P.C. of Khushu
gives an idea that after 11 p.m., the deceased returned from the marriage and
went to meet her. This show that after the deceased was seen with the
petitioners, he had gone to meet Khusbu, Therefore, the theory of last seen
does not find place in the present case.

11.  Hon'ble the Apex Court has observed that before the Court exercised
its discretionary jurisdiction in terms of Section 319 Cr.P.C., it must arrive at
a satisfaction that there exists a possibility that the accused so summoned in all
likelihood would be convicted.

L]
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12.- _InSarabjit Singh & Anr. Vs. State of Punjab & Anr. in AIR 2009
SC 2792, the Hon'ble Apex Court has observed that:

"...For the aforementioned purpose, the Courts are
required to apply stringent tests; one of the tests being
whether evidence on record is such which would reasonably
lead to conviction of the person sought to be
summoned...... Whereas the test of prima facie case may
be sufficient for taking cognizance of an offence at the
stage of framing of charge, the Court must be satisfied
that there exists a strong suspicion, While framing charge
in terms of Section 227 of the Code, the Court must
consider the entire materials on record to form an opinion
that the evidence if unrebutted would lead to a judgment
of conviction. Whether a higher standard be set up for the
purpose of invoking the jurisdiction under Section 319 of

. the Code is the question. The answer to these questions
should be rendered in the affirmative. Unless a higher
standard for the purpose of forming an opinion to summon
a person as an additional accused is laid down, the
ingredients thereof viz. (i) an extra ordinary case, and (i)
a case for sparingly (sic sparing) exercise of jurisdiction,
would not be satisfied.”

13. - Asimilar view was adopted in Brindaban Das & Ors. Vs. State of
West Bengal, AIR 2009 SC 1248, observing that the Court is required to

consider whether such evidence would be sufficient to convict the person

being summoned. Since issuance of summons under Section 319, Cr.P.C.,

entails a de novo trial and a large number of witnesses may have been examined
and their re-examination could prejudice the prosecution and delay the trial,
the trial Court has to exercise such discretion with great care and perspicacity.

14.  Power under Section 319, Cr.P.C. is a discretionary and an extra-
ordinary power. It is to be exercised sparingly and only in those cases where
the circumstances of the case so warrant. It is not to be exercised because
the Magistrate or the Sessions Judge is of the opinion that some other person
may also be gailty of committing that offerice. Only where strong and cogent
evidence occurs against a person from the evidence led before the Court that
such power should be exercised and not in a causal and cavalier manner.
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15.  Onthe quality of the evidence adduced by the prosecution as far as
the petitioners are concerned, it is difficult to hold that any amount of certainty
that the same would in any probability secure a conviction against the petitioners.
The evidence which seeks to connect the petitioners with the commission of
offence is hear say in nature. Section 319 Cr.P.C. contemplates a situation
where the evidence is adduced by the prosecution not only implicate the person
other then (sic:than) the name adduced but is sufficient for the purpose of
convicting the person to whom the summon is issued. It is logical that there
must be evidence against a person in order to summon him to trial, although
he is not named in the charge-sheet or he is discharged from the case, which
would warrant his prosecution, therefore, that a good chance of his conviction.

16.  Since inthe present case, except for the statement of Mahendra Singh
(PW/3) and Ramji (PW/6) strongly believe the murder of Bhanu was pre-
planned and there were many conspirators involved, there is no direct evidence
of the complicity of the petitioners in the incidence. Hence, it would not be
appropriate to subject the petitioners to trial by invoking the provisions of
Section 319 Cr.P.C., therefore, this Court find it fit to allow the petition and
set aside the order dated 28/09/2005 passed by the learned Second ASJ,
Klurai, District Sagar.

17. Revision z_lllowed; Order dated 28.09.2005 is set aside.
Revision allowed.

LL.R. [2016] M.P., 3390
' " CRIMINAL REVISION
Before Mr. Justice S.K. Gangele & Mr. Justice H.P. Singh
Cr.R. No. 1400/2016 (Jabalpur) decided on 31 August, 2016 .

BAHADUR SINGH GUJRAL ~...Applicant
Vs. .
STATE OF M.P. . ; ...Non-applicant

A Criminal Procedure Code, 1973 (2 of 1974), Section 397 r/
w 401 and Prevention of CorrupttonAct (49 of 1988), Section 7— Revision
against framing of charge ~ - Complaint against applicant — Demanded
Rs. 300/- from each employee against release of their arrears of 6th Pay
Commission ~ Prima facie case made out against the applicant — Trial
Courtframed charge accordingly — Held — Trial Court is not required to

m
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weigh the evidence produced alongwith the charge sheet & there is strong
suspicion against the applicant from the material produced on record —
Order framing charge upheld —Revision partly allowed. (Paras8 &9)
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B. Prevention of Corruption Act (49 of 1988), Sections 7 &
13(@)(DAID) and Criminal Procedure Code, 1973 (2 of 1974), Sections
187 & 384 — Sanction — Government 'Servant — Sanction order —
Narration - Sanction granted to file charge sheet on the ground that
competent authority is appointing authority — Held — As there is no
finding recorded by the Authority concerned that it has perused the
record and has applied its mind before granting sanction — Order of

. sanction to prosecute the applicant is-quashed — Liberty given to

consider the case for grant of 'sanction in accordance with law —
Revision accordingly disposed of. - .- : (Paras 10 to 15)
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Amrit Ruprah, for the applicant.
Pradeep Singh, G.A. for the non-applicant.

ORDER

The Order of the Court was  delivered by :
H.P. Sine, J. :- This Revision has been filed by the applicant under Section
397 read with Section 401 of the Code of Criminal Procedure, 1973
(hereinafter referred to as the 'Code' for short), arising out of the order dated
11.05.2016 passed in Special Case No.2/2016 by Special Judge, (Prevention
of Corruption Act), Chhindwara (MP), whereby charge punishable under
Section 7 of the Prevention of Corruption Act, 1988, has been framed against
the applicant. '

2. The prosecution story in nutshell is that at the relevant time, the applicant
was posted as Lower Division Clerk, in the Area Leproscopy office at
Chhindwara and he was given additional charge of Accountant in Community
Health Centre (hereinafter referred to as CHC for short), Bichhua. On
30.8.2012, a complaint was made by employees of CHC against the applicant
for demanding illegal gratification of Rs.300/- from each employee against
release of their arrears of 6th Pay Commission of 3rd instalments to Sub
Divisional Officer (Revenue) Saonsar and on submitting that complaint, FIR
was lodged under Crime No.243/12 on 5.12.2012 by Police Station Bichhuwa,
District Chhindwara. Before filing Challan, permission for prosecution against
the applicant was sought from the competent authority, which was granted by
CMHO Chhindwara on 5.12.2015 under Section 187 & 384 of Code read
with Section 13(1)(d) (I) (III) of Prevention of Corruption Act. Subsequently,
again in reference to the letter of Investigating Officer, CMHO Chhindwara,
wrote a letter dated 22.1.2016 granting permission for prosecution against
the applicant under Section 187 & 384 of Code and Section 7 of Prevention
of Corruption Act. After completing the investigation and other formalities,
Challan has been filed,

3. Learnedtrial Court vide its order dated 11.5.2016 found that prima facie
- case is made out against the applicant under Section 7 of the Prevention of
Corruption Act, 1988, and framed charge accordingly, who abjured the guilt.

4, Learned counsel for the applicant submits that learned trial Court has
failed to appreciate the factual aspects of the case and has wrongly framed
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charge against the applicant. He further submits that omnibus and general
allegations have been made with regard to demand of illegal gratification on
the ground of malice. Despite that, the applicant had already released the
amount of arrears of 6th Pay Commission to the employees concerned for the
relevant period. Learned counsel further submiits that the witnesses examined
in the departmental enquiry have not supported the case of prosecution,
therefore, allegation against the applicant itself does not constitute the
ingredients of Section 7 of Prevention of Corruption Act. Upon these
submissions, learned counsel for the applicant prayed for quashing the charge
framed against the applicant.

5. On the other hand, learned Govt. Advocate appearing on behalf of -
the non-applicant/State has submitted that learned trial Court after appreciation
of evidence has rightly framed the charge against the applicant. He prays for
dismissal of the revision.

6. " We have considered the rival submissions of learned counsel for the
parties and perused the records.

7. Section 7 of the Prevention of Corruption Act, 1988, provides
specifically about Public servant taking gratification other than legal
remuneration in respect of an official act. It prescribes that whoever, being,
or expecting to be a public servant, accepts or obtains or agrees to accept or
attempts to obtain from any person, for himself or for any other person, any
gratification whatever, other than legal remuneration, as a motive or reward
for doing or forbearing to do any official act or for showing or forbearing to
show, iri the exercise of his official functions, favour or disfavour to any person
or for rendering or attempting to render any service or disservice to any person,
with the Central Government or any State Government or Parliament or the
Legislature of any State or with any local authority, corporation or Government
company referred to in clause (c¢) of section 2, or with any public servant,
whether named or otherwise, shall be punishable with imprisonment which
shall be not less than [three years] but which may.extend to [seven years] and
shall also be liable to fine. ' '

8. Complaint against applicant is that during working as Govt. servant,
he had demanded Rs.300/- from each employee against release of their arrears
of 6th Pay Commission. Meaning thereby, he had demanded and accordingly
agreed to accept gratification other than remunerations. Evidence have been
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collected during the course of investigation, support the averments of
complainant. It is well established principle of law that at this stage trial Court
is not required to weigh the evidence produced alongwith the charge sheet
and if a strong suspicion arises from the material produced before the trial
Court, charge can be framed against the accused. :

9. In Amit Kumar Vs. Ramesh Chandra and another {2012 (9) SCC
460], the Supreme Court has held that presumption of accused committing an
offence is not a presumption of law Such presumption may be weaker than a
prima facie case. In Vinay Tyagi Vs. Ishad Ali @ Deepak and others [2013 (5)
SCC 762], the Supreme Court has held that the prosecution case at the stage of
framing of charge has to be examined on plea of demurrer i.e. assuming itto be
true and presumption made at this stage is of weak and mild nature. In Union of
India Vs. Prafilla Kumar Samal (AIR 1979 SC 366), the Supreme Court has
held that at the time of framing of charge (s) the judge would not make a roaming
enquiry into the pros and cons of the matter and weigh the evidence as if he would
conduct the trial. The Court has to sift and weigh thé evidence for the limited
purpose of finding out whether or not a prima facie case against the accused has
been made out. The similar view is taken by the Supreme Court in Niranjan
Singh K.S. Punjabi Vs. Jitendra Bhimraj Bijjaya (AIR 1990 SC 1869). In_
State of Orissa Vs. Debendra Nath Padhi [2005 (1) SCC 568 = AIR 2005 SC
359], a three Judges Bench of the Supreme Court has laid down the law that at
the stage of framing of charge (s) the trial Court is only required to consider the
charge-sheet and the material annexed therewith. At that stage, the defence of the
accused cannot be considered.

10.  The next point raised by the learned counse! for the applicant finds
substance that the sanction was not accorded in accordance with law. The
order of sanction to prosecute the applicant dated 5.12.2015 has been filed
as Annexure P/10 alongwith the petition. It is mentioned in the order that
matter was referred to the Additional Director for grant of sanction, however,
no opinion had been received up to that date. "Hence, being the appointing
. authority, I grant sanction to file charge-sheet in the Court." It is not mentioned
in the order that the authority had perused the record of the case and
considered the material available on record to accord sanction. Only it is
mentioned that being the appointing authority sanction is granted to produce
charge-sheet before the Court.

11.  The Apex Court in number of decisions has held that sanction to

L]



[.L.R.[2016]M.P. B.S. Gujral Vs. State of M.P. (DB) 3395

prosecute a government employee is not amere formality, it requires application
of mind, which means that the authority who-had accorded sanction had to
consider the record and thereafter, apply its mind thatthére is ample material
available against the employee to accord sanction-or not:

12.  The Apex Court in the matter of Supérinteﬁdgrft of Police (C.B.1, )
vs. Deepak Dhowdhary and others reported in AIR 1996 Supreme Court
186 has held asunder: . ‘ N

"We find force in the contention. The grant of
sanction is only an administrative function, though it is
true that the accused may be saddled with the liability to

" be prosecuted in a Court of law. What is ‘material at that
time is that the necessary facts collected during
investigation constituting the offence have 10-be placed
before the sanctioning authority and it has to consider the
material. Prima Facie, the authority is required to reach
the satisfaction that the relevant facts would constitute
the offence and then either grant of refused to grant
sanction. The grant of sanction, therefore, being
administrative act the need to provide an opportunity of
hearing the accused before according sanction does not
arise. The High Court, therefore, was clearly in error in
holding that the order of sanction is vitiated by the
violation of the principles of natural justice."

13.  Inthe present case, there is no finding recorded by the authority that
it has perused the record and applied its mind before granting sanction. Hence,
the order for grant of sanction to prosecute the applicant is contrary to law.

14.  Consequently, the petition is allowed in part. The order of framing of
charge is upheld, however, the order of grant of sanction to prosecute the
applicant is hereby quashed. It is further observed that the competent authority
is at liberty to consider the case of the applicant for grant of sanction in
accordance with law and thereafter, the trial Court shall proceed in the matter
in accordance with law.

15.  Accordingly, the revision is finally disposed of.

Revision partly allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Rajendra Menon &
Mvr. Justice Sushil Kumar Palo
M.Cr.C. No. 19227/2015 (Jabalpur) decided on 24 February, 2016

RAJEEV LOCHAN SHARMA & ors. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Prevention of Corruption Act (49 of 1988), Section 19 — Sanction Jfor
prosecution—Proof of consideration of relevant material and application
of mind by the Authority— Held — Sanction order itself shows that while
passing the order Competent Authority has examined relevant facts,
documents and evidence — Thus, there was due application of mind by
the Sanctioning Authority — No interference is warranted — Application
dismissed. ’ (Paras 15 & 18)

TvE FIHAT FIAar, 1973 (1974 &7 2), €T 482 VT GT9Iv Frareor
AT (1988 T 49). arT 19 — FPrgierT ¥ T — e R
HHIT AT R AR 5 w9 v9 aRass @ waiT R 9 @1 g
— gfifEiRe — 998 aRw wu: @ aE Twiar.? % ey uRa e
TE WEH TReR ? g qea), qwadsit e wiew &7 ey fear 2
— zufee, Al uiteTd grT afoss &1 9= wa @ gaiT ey T an
— TWEY B FavEsar T8 @ — andeT e |

Cases referred:

(2014) 11 SCC 431, (1995) 6 SCC 225, (2010) 14 SCC 527, (1997)
7 SCC 622, (2013) 8 SCC 119, (2005) 4 SCC 81.

Anil Khare with Harjas Chhabra, for the applicants.
Pankaj Dubey, for the (SPE) Lokayukta.

ORDER

The Order of the Court ~was delivered by :
S.K. PaLo, J. :- This petition under Section 482 Cr.P.C. has been filed by
the petitioners requesting to invoke the inherent jurisdiction of this Court under
Section 482 Cr.P.C to set aside and quash the sanction for prosecution order

n}
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dated 27.12.2014 issued by the Managing Director, M.P. State Mining
Corporation and the order dated 08.1 0.2015 passed by the Special Judge
(Prevention of Corruption), Bhopal in Special Case No. 5/2015, whereby
the learned trial Court has declined to allow the application filed by the
petitioners in which they requested the Court to disallow the sanction for
prosecution and to discharge the petitioners.

2. The petitioners (Ram Lochan Sharma, Anil Prakash Soni and Ramji

Prasad Chaudhary) are being prosecuted for offences under Section 7 read
with Section 13 (1) (D) and 13 (2) of the Prevention of Corruption Act, 1947
for allegedly demanding and accepting illegal gratification of Rs. 5,000/~ on
16.4.2013 and were trapped by the Special Police Establishment, Lokayukta
(SPE). Charge sheet has been filed before the learned trial Court. An application
was moved in which it was contended by the petitioners that the Managing
Director, M.P. State Mining Corporation Limited, Bhopal issued the sanction
order on behalf of the Board of Directors of the Corporation. But, the sanction
letter dated 27.12.2014 does not reflect so. It is also contended that the
sanction order was granted by the Board of Directors as per the resolution
No. 239 (B) but on the basis of which documents or evidence, such sanction
has been granted is not made clear. Hence, sanction order dated 27.12.2014
is not a valid "sanction."

3. Learned trial Court, by the impugned order, has disallowed the said
contentions and held that at this stage the merits of the sanction order cannot
be discussed. The sanction order was issued by the competent Authority,
Managing Director for prosecuting the accused persons, after applying his
mind, therefore, it is a valid sanction order.

4, Shri Anil Khare, learned Senior counsel submits the following points:-
(i) The sanction order dated 27.12.2014 is without application of mind by the
Managing Director.

(i) The competent Authority has not referred whether the relevant materials
were placed before him or not.

5. Learned Senior Counsel has placed reliance on “P.L. Tafwal Vs.
State of M.P. (2014) 11 Supreme Court Cases 431" in which it is held that
the "grant of sanction is a serious exercise of power by competent authority
which has to take a conscious decision on the basis of relevant materials-
Elaborate discussion in sanction order however is not necessary-But either
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decision making on relevant materials should be reflected in the order or it
should be capable of proof before the Court-On facts, expressing doubt on
thevalidity of sanction order, tiral (sic:trial) court directed to conduct enquiry
as to whether relevant materials were before the competent authority and
whether authority referred to that material prior to giving sanction for
proseucition (sic:prosecution) of appellant- Prevention of Corruption Act,
1988-8s. 19,13 (1)(d) and 13(2)-Criminal Procedure Code, 1973, S.197."

6. Shri Pankaj Dubey, learned counsel for the respondent vehemently
opposed the above contentions and Justified the sanction order dated
27.12.2014 and the impugned order of the trial Court, contending that
"sanction" implies application of mind. It is an administrative action. The accused
persons have been caught red handed accepting the bribe. Upon completion
of investigation and after the valid sanction, charge sheet has been filed,
therefore, the interference in the impugned order is not called for,

7. The singular question that emanates for consideration in this petition is
whether the sanction order dated 27.12.2014 is a valid one. ’

8. In Supt. of Police (CBI) Vs. Deepak Chowdhary, (1995) 6 SCC
225, it has been held that "the grant of "sanction" is only an administrative
function, though it is true that the accused may be saddled with the liability to
be prosecuted in a court of law. What is material at that time is that the
necessary facts collected during investigation constituting the offence have to
be placed before the sanctioning authority and it has to consider the material.
Prima facie, the authority is required to reach the satisfaction that the relevant

facts would constitute the offence and then either grant or refuse to grant

sanction.”

9. Grant of sanction is a sacrosanct act and is intended to provide
safeguard to a public servant against frivolous and vexatious litigations. Grant
of sanction is only an administrative function and the sanctioning authority is
required to prima facie reach the satisfaction that relevant facts would constitute
the offence Satisfaction of the sanctioning authority is essential to validate an
. order granting sanction.

10.  Forasanction order, no specific type, design, form or particular words
have been prescribed, therefore, in accordance with the common sense and
requirements of justice, all the order of sanction must show that the relevant
materials were placed before the sanctioning Authority and the said Authority
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considered those materials and the order sanctioning the prosecutrix
(sic:prosecution) resulted there from.

11.  Atparagraph 5 of the order dated 27.12.2014, the Managing Director
while allowing the sanction for prosecution made it clear that ‘

"5, 3R 9fp § ug wdg wuwwe, X AEmRY we wET
Frarer o, Sugart st Tl witer 2l g= w@o 1 IR
ARrvT TAf, W SR (@TEE) / Su-Hemdags (i)
Pt A1 ¥ guE F ¥ Wer g iR TP 9 AR B wa
¥ weqa oAt vd aferal U e BT Ed we IYd @
“qear ¥ (Fey Wares, f Aok We AT ST
féro,) Were & 5 o oY T aver o, JT ey
(are) / Su—veEes (i) T e ¥ SudRT R
@ fordt afrator fpar wimd |

This indicates that the s-anctioning Authority after having gone through the
facts, documents and the eyidcncc on record has granted "sanction" after
applying his mind.

12.  Learned Senior counsel for the petitioners has also placed reliance on
State of Himachal Pradesh Vs. Nishant Sareen (20 10) 14 SCC'527 in
which - the respondent said to have been caught red handed accepting bribe
from the complainant-Upon completion of irivestigation, Vigilance Department
sought sanction under Section 19 from Government to prosecuie respondent-
Principal Secretary found no justification in granting sanction to prosecute
respondent- Sanction was refused-Vigilance Department took up matter again
with Principal Secretary for grant of sanction-Competent Authority
reconsidered matter and granted sanction to.prosecute respondent-No fresh
material was available for further consideration-Held, sanction to prosecute
public servant on review may be granted only where fresh materials have
been collected by investigating agency subsequent to earlier order and matter
is reconsidered by sanctioning authority in light of fresh materials-Power of
sanctioning authority, being not of continuing character, could have been
exercised only once on same materials-."

13.  Inthe present case, we found that the sanction order dated 27.12.2014
gives a detailed description of the crime and the Managing Director, who is
competent Authority to remove the petitioners from their services, has issued
the "sanction order" afler applying his mind. We are to see that it is incumbent
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on the prosecution to prove that valid sanction has been granted by the
sanctioning Authority after being satisfied that a case for sanction has been
made out. The sanction order expressly shows that the sanctioning Authority
has perused the material placed before it and after consideration of the
circumstances has granted sanction for prosecution. The prosecution may prove
by adducing the evidence that the material was placed before the sanctioning
Authority and its satisfaction was arrived at upon perusal on the material placed
before it. We hasten to add that if the sanctioning Authority has perused all the
materials placéd before it and some of them have not been proved that would
not vitiate the order of the sanction.

14, Counsel for the petitioners referred the case of Mansukhlal Vithaldas
Chauhan Vs. State of Gujarat (1997) 7 SCC 622 in which it is ruled that
Criminal Procedure Code, 1973, S.197-Sanction for prosecution- Requisites
of a valid sanction -Independent application of mind to the facts of the case as
also material and evidence collected during investigation by the authority
competent to grant sanction- essential -Sanction issued by an authority on the
directions of the High Court, held, was invalid because there was no
independent application of mind by that authority- High Court direction had
taken away discretion of the authority not to grant sanction and it was left with
no choice but to mechanically accord sanction in obedience of the mandamus
issued by the High Court-Prevention of Corruption Act 1947, S.6-Prevention
of Corruption Act, 1988, S.19 (1.

15. Inthe present case, resolution of the Board of Directors was passed,
which is a procedural matter. But adverting to para 5 of the sanction order,
does give a clear idea that the said order was passed by the Managing Director/
competent Authority after examining the facts, documents and the evidence.

16.  Inthisregard, our view is also fortified by the decision rendered in
State of Maharashtra Vs. Mahesh G Jain (2013) 8 SCC 119 in which it has
been held, "Public Accountability, Vigilance and Prevention of Corruption-
Prevention of Corruption Act, 1988-S. 19(1)-Sanction for prosecution-
Application of mind- Proof- Sanction order may itself show consideration of
relevant material by authority-Prosecution may also adduce evidence showing
that authority reached its satisfaction on basis of materials placed before it-
Criminal Procedure Code, 1973, S.197."

17. Learned counsel for the respondent referred the case of C.S.

L
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Krishnamurthy Vs. State of Karnataka (2005) 4 SCC 81 in which Hon'ble
the Apex Court has held that Prevention of Corruption Act, 1947- 8. 6(1)-
Sanction for prosecution- Order granting-Validity of- Application of mind by
sanctioning authority- proof that all particulars were placed before the
sanctioning authority for due application of mind -Necessity of- Held, is
required when the sanction order is not a speaking one- When the sanction
order itself is eloquent enough, then in such case only formal evidence has to
be produced that the sanction was accorded by a competent person with due
application of mind- On facts, the sanction order itself disclosing that the
incumbent was being prosecuted under the 1947 Act for accumulating assets
disproportionate to his known source of income and he failed to give satisfactory
account for the same- Further, evidence given that the sanction was accorded
by the competent authority after going through the police report and after
discussing the matter with the legal department- Held, facts mentioned in the
sanction order were eloquent enough- Thus there was due application of mind
by the sanctioning authority -Hence, the sanction was valid- View'taken by
trial court that all papers were not placed before the court to show the proper
application of mind, was not correct -Prevention of Corruption Act 19838
S19."

18 In the case in hand, the sanction order is a speaking order and has
been given on due application of mind by the sanctioning Authority. We find
no reason to set aside the sanction order and the order of the trial Court.

19.  Before saying Omega, we may hasten to reproduce para 20 of the
order propounded by Hon'ble the Apex Court in the case of State of
Maharashtra Vs. Mahesh G Jain (2013) 8 SCC 119 for a general guidance
to the trial Court which reads as "In these kind of matters there has to be.: -
reflection of promptitude, abhorrence for procrastination, real
understanding of the law and to further remain alive to differentiate
between hypertechnical contentions and the acceptable legal
proponements. While sanctity attached to an order of sanction should
never be forgotten but simultaneously the rampant corruption in society
has to be kept in view. It has come to the notice of the Supreme Court
how adjournments are sought in a maladroit manner to linger the trial
and how at every stage ingenious efforts are made to assail every
interim order. It is the.duty of the court that the matters are
appropriately dealt with on proper understanding of law of the land.
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Minor irregularities or technicalities are not to be given Everestine
status. It should be borne in mind that historically corruption is a
disquiet disease for healthy governance. It has the potentiality to stifle
the progress of a civilized society. It ushers in an atmosphere of distrust.
Corruption fundamentally is perversion and infectious and an individual
perversity can become a social evil. :

20. Forthe réasons and discussions mentionéd ab(.)ve,' the petition isnot
liable to be allowed and hence is dismissed. - L '
Application dismissed.
LL.R.[2016] M.P.; 3402 |
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice C.V. Sirpurkar = '
M.Cr.C. No. 12453/2016 (Jabalpur) decided on 25 July, 2016 .

BHAGWAN & ors. .. . .. ...Applicants
" Vs. : ‘ , L
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1 974), Section 437
" (6).and Penal Code (45 of 1860), Sections 380 & 401 — Release on bail —
Reasqn —Trial could not be concluded within the period of 60 days from
first date fixed for evidence — Application w/S 437 (6) of Cr.P.C. moved for
release on bail - Rejected by Trial Court—Affirmed by Revisional Court
— Challenge as to — Held — The applicants are tried for stealing large
- amount of gold & diamond jewellery & cash from a running train & its
substantial part has been recovered, so offence is not an ordinary one bl_xi
itis grave,applicants are resident of far away place (Bihar)— Facing trial

in 11 similar offences — Members of inter-state gang —Habitual offenders )

— Delay is attributable to one of the accuised who had applied for being

treated as a Juvenile, so weighty ground exist for denial of bail u/S 437 (6) -

of Cr.P.C. — No interference in impugned order called for—prplicatim'l u/S
482 of Cr.P.C. dismissed. : o ’ (Paras 22 & 23)
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B. _ -Criminal Procedure Code, 1 973 (2 of 1974), Section 437
(6) — Release on bail — Factors for consideration — Certain principles
enumerated. . (Paras 19 & 20)

. m;rf?mr wizar, 1973 (1974 a:'rz) &reT 437 (6) — wATAT
Wai‘arwr fare g7y o7 — siued Rigia Fag W)

S 44 Interpretation of statutes — Criminal Procedure Code,
1 973 (2 of 1974), Sections 437 (1) & 437 (6) — Whether bail w/S 437 (6)
of Cr.P.C. cannot be refused for the reasons which are generally
invoked for refusing bail w/S 437 (1) of Cr.P.C. — Held — Reason for
refusing bail u/S 437 (1) & 437 (6) of Cr.P.C. may sometimes be over
lapping, so it cannot be regarded as absolute propositions of law —
2009 Cr.L.J. 4766 (Riza Abdul Razak Zunzunia Vs. State of Gujarat)
discussed. - (Parall)
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grId 437 (1) T 437 (5) — 71 9T 437 (6) T.U.G. B Fala wATA S
R W SRdleR e @) o Wadl, W o7 437 (1) <yH. P A
T AR F @ fiIY |reRh: sated 5 e & — afrfieiRa
— GRT 437 (1) UF €T 437 (6) S.9.9. B Fada AT DR A B
FR FH—pH oAl @ wed €, zafay @ fafr @ srfow
yfuremg sl wET o1 Wdar — 2009 CrL.J. 4766 (ﬂ'G!T G IoNATH
gagfar fa. o o) w= # A

Cases referred:

2000 CRLL.J. 2644, 2006 (3) MPHT 371, 2003 (1) MPWN Note
16, 2005 (I) MPWN Note 138, 2011 CRLL.J. 5002, 2010 CRLL.J. 347,
2010 CRLL.J. 508,2009 CRLL.J. 4766, 2008 CRLL.J. 4613,2008 CRLL.J.

+2750, 2006 CRLL.J. 1594,



3404 Bhagwan Vs. State of M.P. LL.R.[2016]M.P.

Manish Tiwari, for the applicants.
FP.K. Pandey, GA. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This miscellaneous criminal case has been
instituted on an application under Section 482 of the Cr.P.C. By way of this
petition challenge has been made by the petitioners/accused persons Bhagwan,
Virendra, and Mukesh to the order dated 05.07.2016 passed by the Court of
Special Sessions Judge, Bhopal in Cr.R.No.277/2016, whereby the order
dated 31.05.2016 passed by the Court of IMFC, Bhopal in Criminal Case
No.1970/2016, dismissing the application of the petitioners/accused persons
under Section 437 (6) of the Cr.P.C., was affirmed.

2. The facts giving rise to this miscellancous criminal case may briefly be
stated thus: the petitioners are facing trial before the Court of IMFC, Bhopal,
for offences punishable under Sections 380 and 401 of the IPC. After framing
of charge on 14.03.2016, the case was fixed for the first time for recording of
evidence on 28.03.2016. However, the trial could not be concluded within
the period of 60 days from 28.03.2016. The petitioners were in custody during
the whole of the said period; therefore, the petitioners moved an application
under Section 437 (6) of the Cr.P.C. for their release on bail. The application
was rejected by the trial Court by order dated 31.05.2016. Consequently,
the petitioners filed criminal revision before Special Sessions Judge, Bhopal,
which was also dismissed by impugned order dated 05.07.2016.

3. The courts below rejected the application under section 437 (6) on
following grounds:

(1) Asper the prosecution case, the petitioners and co-accused persons
stole a strolly bag containing diamond and gold jewelry worth Rs.3 1,00,000/
- and Rs.4,00,000/- in cash from the complainant, who was traveling in
Pushpak Express. The jewelry and cash worth Rs.33,05,764/- was recovered
from the possession of the petitioners and co-accused persons during
investigation. Thus the offence is serious.

(2)  The petitioners are resident of Begusarai, Bihar. They are said to be
members of an inter-state gang which specializes in committing theft in moving

(3)  Petitioners are facing trial in 11 offences other than the present one.,

v
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Thus, they are habitual offenders.

(4)  Ifthe petitioners are released on bail, they would flee from justice and
are unlikely to face the trial.

(5) - One of the co-accused persons Gulshan moved an application on
11.04.2016 pleading that he was a minor. The inquiry with regard to his age
was concluded on 07.05.2016 and he was held to be a major. Thus, the
period from 11.04.2016 to 07.05.2016 was consumed in the inquiry. As such,
the delay, at least in part, was attributable to the'accused persons.

4. The impugned order has been assailed mainly on the grounds that
sub-section (6) of section 437 is mandatory in nature. In case, the trial is not
concluded within the stipulated period of 60 days from the first date of
evidence, the accused is entitled to be released on bail. Thus, by rejecting the
application of the petitioners under Section 437 (6) of the Cr.P.C., the Courts
below have deprived the petitioners of their constitutional right to liberty. The

" reasons advanced by the Courts below for rejecting the application are not

germane to.section 437 (6); therefore, it has been prayed that the impugned
order be set aside and the petitioners be directed to be released on bail.

5. Learned Panel Lawyer for the respondent/State on the other hand,
has supported the impugned order.

6. On due consideration of the rival contentions, the Court is of the view
that this miscellaneous criminal case must fail for the reasons hereinafter stated:

Sub-section 6 of section 437 of the Cr.P.C. reads as hereunder:

(6) If, in any case triable by a Magistrate, the trial of a
person accused of any non-bailable offence is not
concluded within a period of sixty days from the first date
fixed for taking evidence in the case, such person shall, if
he is in custody during the whole of the said period, be
released on bail to the satisfaction of the Magistrate, unless
for reasons to be recorded in writing, the Magistrate
.otherwise directs. .

7. Before proceeding certain judicial pronouncement may be noted. A
co-ordinate bench-of this Court in the case of Ram Kumar alias Raj Kumar
Rathore v. State of M.P,, 2000 CRI. L. J. 2644 has held as follows:



3406

Bhagwan Vs, State of M.P. LL.R.[2016]M.P.

5. Looking to the provision referred to above it is but
clear that it is mandatory in nature, and the mandate is
that if the Magistrate is trying a case in which the accused
has been charge for a non-bailable offence and the trial
has not concluded within a period of sixty days from the
first date of recording the evidence in the case and that
the accused had remained in custody during the whole of
such period of sixty days, then he becomes entitled to be
released on bail, provided of course, the Magistrate does
not reject the same recording in writing his reasons therefor.

Circumscribing the undisputed factual circumstances in the
ambit of the provisions of Section 437(6) of the Code of
Criminal Procedure it is apparent that they hold the field
and.apply here from all four corners. In rejecting the bail
application of the petitioner the learned trial Magistrate
and the learned Fourth Additional Sessions Judee, Gwal ior,

have no doubt given their reasonings as required under
the above provisions of the Code of Criminal Procedure
but they are simply to the effect that if the petitioner were
to be released then it is doubtful that he would be attending
the Court on each and every date fixed by the Magistrate.

These reasonings indicating the apprehension of the
learned Courts below, by no stretch of imagination, could
be termed as judicious, and therefore, they are not of such
a nature as to thwart and wash off the mandatory character
of the provisions of Section 437(6) of the Code of Criminal
Procedure. I am of the considered view that the statutory
right given to the accused by the above provisions cannot
be taken away in such a fashion. Since the petitioner had
althrough remained in custody during the said period of

- more than sixty days from the first date fixed for recording

the evidence, he would be deemed to have been clothed

with the right to be released on bail. The rejection of his'

application under Section 437(6) of the Code of Criminal
Procedure by the learned trial Magistrate and later the
dismissal of his revision petition by the learned Fourth
Additional Sessions Judge, Gwalior, was nothing but the

L]
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abuse of the process of Court and had given rise to the
miscarriage of justice.

8. Another co-ordinate bench in the case of Nanda v State of Madhya
Pradesh, 2006(3) M.P.H.T. 371 has held as hereunder:

The reasons assigned by the Trial Magistrate as well as by
Revisional Court are hardly sufficient to hold that the
Magistrate concerned could not conclude the trial within
- the prescribed period of 60 days. The long list of 42
witnesses was submitted. In such circumstances there
appears no possibility to conclude the trial within the

prescribed period. Though the charges levelled against the

applicant accused are severe in nature and the theft of

huge amount is involved. even though the provisions of S.
437 (6) of the Code has to be followed by the Court.

9. In Rajendra v. State of M.P.,, 2003 (1) MPWN Note 16, the bail

was refused under Section 437(6) of the Code on the ground that there is
special provision for bail under Section 59A(ii) of the M.P. Excise Act.

10.  In Damodar Singh Chauwhan v. State of M.P.,, 2005 (II) MPWN
Note 138 the Magistrate had refused bail on the ground that during the statutory
period of 60 days the trial could not be concluded since one or two dates
were taken by the accused for calling of the documents.

11.  Inthe case of Jitendra alias Jeetu v. State of Rajasthan, 2011 CRI.
L.]J. 5002, Rajasthan High Court has held that:

7. A bare perusal of the provision clearly reveals that
although it uses the word "shall", the word "shall” cannot
be interpreted to make a mandatory provision. For, while
the sub-clause uses the word "shall”, it also empowers the
Magistrate fo decline the benefit of the said sub-clause
after recording his reasons. Once a discretion has been
bestowed on the Magistrate, the provision cannot be held
to be mandatory in nature. Unlike, Section 167(2), Cr.EC.
which grants a statutory bail, by operation of law, under
Section 437(6) Cr.P.C. it is not mandatory that the bail
has to be granted.
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11, Abareperusal ofdie impugned order clearly reveals.,

that the learned Mag1strate hds noticed the fact that there

are_gbout 298 witriesses to be examined, Obvieusly, the™
examination Qz 298 witnesses.cannot be done over night, -~

It will certainly require a great length of time for the trial

court to record the testimonies of 298 witnesses. Therefore, -
according to this Couri cogent reasons have been given

by the leamed trial co urz, . "'w.

12.  Inthecase of Mukeshkumar Ravishankar Dave v. Srate of ngarat
2010 CRI.L.J, 347 the GUJARAT HIGH COURT has observed that:

17. Therefore, lf the prow.s‘tons of. sec. 43 7(6) of the Code .

are closely considered, it appears that enough care has been © -+

. taken by the legislature. There is an inbuilt exception
provided leavingit to the discretion of the magistrate or. *;
the court when the words.used are "unless for reasons to.
be recorded in writing." These words carve ot an’ - R
exception fo the general proposrtlon or the rule which is.
provided in Sec. 43 7(6) of Cr. P.C. Therefore, on the one
hand, when this provision has been made enabling the court
to exercise the discretion, the exception is also carved out -
that while exercising such discretion or considering such =~ . |
application, if such application is turned down, the - -
magistrate is obliged to record reasons for that. In other. .
words, this itself would ) suggest that when the discretion is
left with the magistrate as per the language of Sec. 43 7(6) -
itself, it cannot be said to be mandatory as sought to be

eanvassed,, ';_, K

26. Moreover, the judgrtent of this court in the case of
Jigar Mayurbhai Shah, (2008 Cri LJ 2750) (supra) has
specifically referred to the relevant factors like the gravity

of offence, quantum of punishment, the manner in which

the offence is committed. These aspects will have to be
considered also in light of the judgment of the Constitution -«
Bench of the Hon'ble Apex Court in the case of Raj Deo
Sharma, (1998 Cri LJ 3281) (supra) and referring to the
aspect of delay has analysed as to what are the relevant .
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aspects to be considered. In other words the guidelines or

. ' the factors may not be specifically enumerated, but the

. . aforesaid factors could be broad parameters for
. considering an application under Sec. 43 7( 6) of the Code.

17
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1 . « In the cases of Atul Bagga (in Jafl) v. State of Chhattisgarh, 2010

. CRI L.J.508 CHHATTISGARH BIGH COURT has Held that:

- It would, thus, appear that. under the first limb of sub-.

, . section (6) of Section 437 of the Code where the trial of a

- - person accused of.any non-bailable offence is not

“ concluded within a period of 6(1 days from the first date

" fixed for taking evidence in the: case the law mandates

that such person shall, if he is in Custody during the whole

_ of the sqid period, be released on bail to the satisfaction

e of the Magistrate. The second lmzb of sub-section (6) of

" Section 437 of the Code carves.out an exception and

empowers the Magistrate to refuse bail for reasons to be

recorded in writing. It is, therefare, open ta a Magistrate

to refuse bail under sub-section (6) of Section 437 of the

= .Code where the Magistratg assigns reasons in writing

: ¥ "which are amenable to*scrutiny .by a superior Court for

-examining whether the Magzstrate was justified for

_ reasons recorded by him in writing in refusing bail under

: - sub-section (6) of Section 437 of the Code. If the reasons

i - -, assigned by the Magistrate justify refusal of bail and

" cannot be termed arbitrary then the arder refusing bail by

the Magistrate under sub-section (6) of Section 437 of the

- Code would be in accordance wu‘h law and not open to
mterference in revzsmn s

o o 1. The quest:on that arises for détermzmnon is as to what
™~ factors should weigh with the: A&ggtstrate while refusing
> part ‘of bail under sub-section (6) of Section 437 of the
_ : Code. Inmy considered opinion, apart from the gravity of
.. © .~ offence and the quantum of pumshment ong.or. more of
RYCEN f the Jfallowing factors, amaong athers may weigh wzth the

' Mag:strate whzle"refusmg bail : ot

.,\ REL I

. -’ fa the overah’ im acto the offenice and the release 9 the

Ay s "
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person accused of such offence on the society,

(b) the possibility of tampering of evidence by the accused,

(c) the possibility of the accused absconding if released on
bail and lastly

(d) the delay in conclusion of the trial within a period of
60 days if attributable to the accused.

13. Thus the seriousness of the economic offences of high
magnitude for which the petitioner was charced. the
overall impact of the offence and the release of the person
accused of such offence on the society, the possibility that
the petitioner, if released on bail was likely to influence
the witnesses or tamper with the prosecution evidence, the
fact that_other co-accused were absconding would be
relevant factors for refusing bail under sub-section (6) of
Section 437 of the Code. -

14: Again, in the case of Riza Abdul Razak Zunzuniav. State of Gujarat,
2009 CRI. L. J. 4766 GUJARAT HIGH COURT has observed that:

The right to bail under the proviso to Section 167(2) is an
absolute right and there is no discretion on the part of the
Magistrate to withhold a bail in such a situation even for
reasons to be recorded in writing; whereas the right to be
released on bail under Section 437(6) is not an absolute right
inasmuch as the Magistrate may for the reasons to be recorded
in writing not release the accused on bail. The proviso to
Section 167(2) of the Code is intended to speed up the
investigation by the police so that a person does not have to
languish unnecessarily in prison facing trial. Similarly, the
provisions of sub-section (6) of Section 437 is intended to
speed up trial without unnecessarily detaining a person as an
undertrial prisoner.

In the opinion of this Court, the factors which should be
kept in mind while considering an application under Section
437(6) would be different from the factors that are fo be
taken into consideration while deciding an application for

?

L
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regular bail. Though it may not be possible to lay down
any exhaustive list of such factors which may be taken
into consideration while deciding the application under
Section 437(6)-of the Code, some relevant factors would
be whether the trial has been delayed on account of the
default on the part of the applicant; whether the accused
has at any stage during the course of investigation or as.
an under trial prisoner been absconding; if having regard
to the facts of the case there is every likelihood of his -
jumping bail: or if there are special circumstances due (o
which it may be deemed expedient not to exercise powers
under Section 437(6), etc. But bail cannot be refused for
reasons which are generally invoked for refusing bail.

15.  Later in the case of Patel Vinodbhai Manibhai Patel v. State of -
Gujarat, 2008 CRI. L.J. 4613GUJARAT HIGH COURT observed that:

4. This Court has also decided in Criminal Misc.

Application No. 945 of 2005 decided on 5-5-2005 that it
is not mandatory under Section 437(6) of the Code of
Criminal Procedure on the part of the trial Court to enlarge

the accused on ball, no sooner did. 60 days are over from

the first date fixed for taking evidence in Criminal case, if
other cogent and convincing reasons are recorded by the
trial Court.

Accused is applying for adjournment and subsequently
says now, 60 days are over from first date fixed for taking
evidence and he must be enlarged on bail under Section
437(6) of Code Criminal Procedure. This advantage of his
own wrong, cannot be availed for getting bail under
Section 437(6) of Code Criminal Procedure.

16.  In-the case of Jigar Mayurbhai Shah v. State of Gujarat, 2008
CRI. L.J. 2750, accused was not held to be entitled to grant of bail in view of

gravity of offence, quantum of punishment and manner in which accused was '
involved in committing offence by GUJIARAT HIGH COURT.

17.  In Didar Singh v. State otharkhand, 2006 CRIL. L. I. 1594
JHARKHAND HIGH COURT has observed that: ’
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11. The contention advanced on behalf of the petitioner
that if the trial Court is not concluded within a period of
sixty days from fixed date for evidence then accused who
is in custody has to be released on bail cannot be accepted
as from the plain reading of the aforesaid provision, it is
clear that the said provision under Section 43 7(6) is not
mandatory in nature as Section 167(2) of the Cr.P.C. which
provides that if the investigation is not completed within a
period of ninety days or sixty days as the case may be then
the accused is entitled to be released on bail mandatorily
irrespectively of the merit of the case. Under Section 16 7(2)
Cr.P.C., the right to be released on bail is absolute under
the provision of Section 437(6) of the Cr.P.C. which is not
mandatory in nature, the entitlement of the accused to be
released on bail is dependent upon the reasons to be
recorded in writing by the Magistrate for refusal to release
him on bail. The reasons may be several, therefore, it is
the discretion of the trial Court either to release or not to
release an accused under the aforesaid provision for the
reasons to be recorded in writing. There is no doubt that
discretion of the trial Court has to be exercised Judicially
and not_arbitrarily. It is found that the trial Court has
exercised its discretion either refusing or granting bail in
exercise of power under Section 437(6) of the CrPC. is
fustifiable in the facts and circumstances of a particular
case then such exercise of discretion is not liable to be
interfered with unless it is found that discretion so exercised
by the trial Court is wholly improper. unjustified and

arbitrary.

18. A perusal of aforesaid authorities makes it abundantly clear that sub-
section 6 of section 437 does not create an absolute and indefeasible right to
be released on bail, in favour of the accused. In that sense, it cannot be equated
with sub-section 2 of section 167 of the Cr.P.C. The Magistrate conducting
the trial is invested with discretion to refuse to release the accused on bail, for
the reasons to be recorded in writing. There can be no doubt that the discretion
vested in the Magistrate must be exercised on the settled Jjudicial principle and
the exercise must not be arbitrary and capricious. Once the discretion has

»

"
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been exercised in a judicious manner; it is not liable to be interfered with
unless the higher Court is-of the view that the exercise of jurisdiction was
improper, unjust and arbitrary. ’

19.  The legislature has given no indication as to the reasons which might
be germane for declining the bail to accused under Section 437 (6) of the
Cr.P.C.; however, as has been noted above, collective judicial wisdom over
the years, seek to provide guidelines for exercise of discretion to the Magistrate.
Various judicial pronouncements have reco gnized certain principle which may
govern the exercise of discretion by the Magistrate under Section 437 (6) of
the Cr.P.C.

(1)  Gravity of offence, quantum of punishment and manner in which the
accused was involved in committing offence.

(2)  Large number of witnesses to be examined on behalf of the prosecution
and quantum of prosecution evidence to be placed before the Magistrate.

(3)  Delay in progress of trial attributable to the accused.

(4)  Whether the accused or a co-accused had been absconding at any
stage during the course of inquiry, mvesngatlon or trial,.

(5)  Likelihood of jumping bail having regard to the facts and circumstances
of the case.

(6)  Overall impact of the offence and release of the person accused of
such offence on the society.

(7)  Likelihood of tempering with the evidence by the accused in case of
his release on bail.

20.  Aforesaid list of course is enumerative and not exhaustive, as there
may be other relevant factors in a case which may have a bearing on the
exercise of discretion by the Magistrate.

21.  Thepresence of all or any of the aforesaid factors may influence the Court
in declining to release the accused on bail. In the case of Riza Abdul Razak
Zunzunia (supra), the Gujarat High Court has observed that the bail cannot be
refused for the reasons which are generally invoked for refusing bail under section
437(1) of the Code of Ctiminal Procedure; however, with due respect, aforesaid
observations cannot be made as an absolute proposition of law. Reasons for
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refusing bail under section 437(1) of the Code of Criminal Procedure and 43 7(6)
of the Code of Criminal Procedure may sometimes be overlapping. Itis obvious
that there needs to be something more for denying bail under sub-section (6) than
mere grounds on which the bail may be refused under sub-section (1), for the
simple reason that the accused would be in jail after 2 months from the first date of
evidence only where the grounds for refusing bail under section 437(1)arein
existence. If same reasons are cited again for denying bail under section 43 7(6), it
would render the provision under sub-section (6) of section 437 otiose. However,
broadly speaking, it may be observed that mere probability, without any reasonable
basis, that the accused would abscond if released on bail or accused had prayed
for adjournment once or twice, should not be cited as reasons for denying bail to
the accused.

22.  When we examine the case at hand in the backdrop of aforesaid legal
position, it may be seen that accused persons are being tried for offence of
stealing large amount of gold and diamond jewelry and cash from a running
train. A substantial part of the jewelry had been recovered from their possession.
As such this is not an ordinary offence. The petitioners are resident of a faraway
place. They are facing trial in 11 similar offences other than the present one,
which provides reason to believe that they are members of an inter-state gang
which commits theft/robbery in trains. Thus, they are habitual offenders and
there is a reasonable apprehension that if they are released on bail, it would
be extremely difficult to procure their presence before the Court to face trial.
It is also relevant that the delay, at least in part, is attributable to accused
Gulshan, who made an application for being treated as a juvenile, which was
ultimately rejected. As such, weighty grounds exist for denial of bail to the
accused persons under section 43 7(6) of the Code of Criminal Procedure,
Thus, it cannot be said that learned Magistrate exercised its jurisdiction in an
arbitrary or capricious manner. Thus, interference in the impugned order is
unwarranted. However, the accused persons have a right to fair and speedy
trial. Therefore, it would be appropriate to direct the trial Court to conduct
the trial of the offence expeditiously.

23.  Consequently, this application under section 482 of the Code of Criminal
Procedure is dismissed. The trial Court is directed to dispose of the case in
an expeditious manner.

Application dismissed.

~—
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LL.R. [2016] M.P., 3415
MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice Anurag Shrivastava
M.Cr.C. No. 12107/2016 (Jabalpur) decided on 8 September, 2016

SAGARNAMDEO - ...Applicant
Vs. - :
STATE OF M.P. & anr. . ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 482
—~ Quashing of trial u/S 482 — Offences punishable under Special Act
not precluded. -+ (Para12)

@ §US HIHAT Fiedl, 1973 (1974 BT 2), €T 482 — ©IRT 482
& Fava fraxe & afrefsa fear s - fady afafrem @ sala
TUST TR yarRa e |

B. Criminal Procedure Code, 1973 (2 of 1974), Sections 482
& 320 - Exercise of inherent powers u/S 482 of Cr.P.C. for compounding
of non-compoundable offences punishable under Special Act - If
offence is petty, not grievous in nature, against an individual, not
causing adverse social impact on society, not tends to defeat the
purpose of Special Act — Also to consider circumstances leading to
commission of crime, act of accused, manner in which crime committed,
previous conduct, antecedents of accused and impact of crime on victim
and his family etc. (Paras 10 & 12)

[ A TG FIHAT 9izar, 1973 (1974 &T 2), €IC¢ 482 T 320 —
ety Fftfw & sata svsg IFEHIT suvrEl @ 9T 84 U9
gfaar wizar a1 g 482 4 sl wfeaal &1 yaiv — afy =l =
freg amwmme og 2, TR gyafa &1 7f 2, ao w farda arnfae
gy 9@ sraar 8, 7 & fyety aftifrm @ gatee o faww @) o
Uqed BT 8 — AURTT HTRA HIA ST AT AT ST aredt uRfrerfaErt,
affgaa &1 £, IR 53 o= &1 €, gd areRvn, afgas @ ogdge
wmaamqﬁmmmﬂamuwmaﬁtﬁﬁaﬂ#m
ST AIfey |

C. Criminal Procedure Code, 1973 (2 of 1974), Seciioas 482
& 320, Penal Code (45 of 1860), Sections 354 & 354-D and Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989),
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Section 3-(1-11) —-Permission for compounding of offence — Investlganpn : j
report reveals that accused has been continuously pressurizing & -
threatening the complainant and her family for marnage Marrlage

of complainant could not be fixed — In view of conduct of accised and L f'"
all facts & circumstances, permlssmn to compound the offences cannotm o '
be given. T (Para 14). R

T qUC AfEar qiear 1973 (1974 T 2), srmvmz a"sza, %155'
AIeTT (1660 BT 45) SOV 354 T 354— va LAy, Wl @ s
W (FrearaTe Rarey) T (1989 @ 33) areT 3 (1-11) - TG R, - L
T BY IR ~ arwer Ruld aw e oveh @ B afgeg e @ oy <
RArd 77 SHe TRAR W PR 7319 991 @1 @ 9 o wr @ - uRErdy
#7 faare aa 74 B war — Afigad $ FrEReT wor el gy vd uRRefay
aﬂqf@mwaﬁgqma%wm%gwﬁrm‘ﬁaﬁmv@]

3

Cases referred: _ . ) RO S
(2014) 6 SCC 466, (2012) AIR SCW 533,2016 (2) MPLI (Crimimal) .~ * -
194. ‘ - : .
Sunil Kumar Pandey for the applicant. . - S o R
V.K. Pandey, P.L. for the non-applicant No. 1/State P
Y M. Tiwari, for the non-applicant No.2. e T T
ORDER .
ANURAG SHRIVASTAVA, J. :- In'this petition filed undcr Sectlon 482 Qf :
CrP.C. invoking inherent powers of this Court, applications bearing L A. No. 15808/ - L e
2016 and No.15809/2016 are moved for compounding of the offences pumshable Lo E
under Sections 341,354, 354-D, 506 of IPC and Section 3(1-11) of Scheduled g ] f.i
Caste and Scheduled Tribe (Prevention ofAtrocmes) Act, 1989 whichis npn-‘ SRR,

compoundable offence as per Section 320 of Cr.P.C.

2. As per prosecution case on 22.03.2015 respondenLNo 2/complama1'1t oo e
(Girl) submitted an application before the Police Station-Lakhnaddn alleging thereiy 7>~ = = &
that the applicant Sagar Namdeo is pressurizing her for marriage and on refusal e :
he isthreatening her as well as her family members to kill. He used to follow heron -
way to school and tries tq make undue contact with her. When the mamagq of .
complainant is settled and engagement has been magde then the apphcamﬂlreatemd

the in-laws of complainant and asked tiem notta marry with complainant.

of this threatening, they have refused o pcrform marriage. The oomplamant belnag

‘;,-(
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L8 ‘scheduled caste. On the basis of this written complaint, the police registered

FIR vide Crime No, 128/201 5, for the offences punishable under Sections 341,
‘354, 334-D, 506 of IPC and Section 3(1-11) of SC/ST (Prevention of Atrocities)

C A and after completion of investigation, the charge-sheet has been filed and at

_ yresent the trial is pending before the Special Judge, (Aﬁocmes) Seoni, bearing
' Spemal Case No.32/2015.

) 11 | Itis aIsoe"\rldent that dunngpendency of trial the complainant had

- mtwed an applxcanon under Section 320(2) of Cr.P.C. alongw1th a compromise
S ﬁseekmg pemnssion to compromisethe alleged offences with accused. The
S tna] Court hadrejected the application vide order dated 22.02.2016, wherein

tit has been observed by the Court that at the time of verification of compromise,

complamant was weeping, therefore, it appears that she was not voluntarily

enféred into settlement and compromising the case. Being aggnevcd by the
. mpugned ordef; this petition has been filed.

L 4*'»1-' Inthls ‘Courtalso the parties have settled dll their disputes and want to
I co“mp,romlse t.he matter. 1.A. Nos.15808/2016- and No.15809/2016,
“ L @amatlom undchectxon 320(1) and Section 320 (2) of Cr.P.C. have been

filed al()ngwhh the affidavits by the parties.

- As per order of this Court, the contents of compromise has been

~verified by Registrar (J-I) on 16.08.2016. The complainant has expressed in

. cleur unequivdcal terms that disputes have been resolved and she has entered
t mto compromlse voluntanly without any fear undue influence or coercion.

. 6 * Since the offences under Section 354, 354-D of IPC and Sectlon
3(1‘-} 1) of Atipcities Act, 1989, are non-compoundable therefore, a question

. . atrées as to whiether or not the proceedings can be quashed on the basis of

edmprmmse in non-compoundable offences under.a Special: Actin particular
facts 6fthis case. ' '

’ . 7.- ,‘f " Ledrned ‘counsel for the applicant argued that the alleged offences are

-notof serious nature. Complainant and accused have resolved their differences
arm0ably and they are living peacefully. The settlement would lead to more
good better relations between them, therefore, keeping in view the first offence
of apphcant, ‘and there is no possibility of conviction in the trial, the inherent
pcrwer undef Section 482 of Cr.P.C. ought to be exercised by the Court for.

T Cdmpoundmg the non-compoundable offences as directed by Hon'ble Supreme

Court in Narendra Singh. Vs. State of Punjab (2014) 6 SCC 466.
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8. Learned Panel Lawyer for the State has vehemently objected to
compounding of offences and argued that the offences under SC/ST (Prevention
of Atrocities) Act are non-compoundable and also looking to the conduct of
applicant/accused, the permission for same should not be granted.

9. It is not disputed that the applicant/accused has been prosecuted in
the trial Court for the offences under Sections 341, 354, 354-D, 506 of IPC
and Section 3(1-11).of SC/ST (Prevention of Atrocities) Act. The offences
under Section 354, 354-D of IPC and Section 3(1-11) of SC/ST (Prevention
of Atrocities) Act are non-compoundable. Hon'ble Supreme Court in the case
of Gian Singh Vs. State of Punjab and another (2012) AIR SCW 533 held
that the power of High Court in quashing a criminal proceedings or FIR or
complaint in exercise of its inherent jurisdiction is distinct and different from
power given to a criminal court for compounding the offencés under Section
320 of the Code. Inherent power is of wide plenitude with no statutory
limitation but it has to be exercised in accord with the guideline engrafted in
such power vis;(i) to secure the ends of justice or (i) to prevent abuse of the
process of any Court. High Court may quash criminal proceedings if in its
view, because of the compromise between the offender and victim, the
possibility of conviction is remote and bleak and continuation of criminal case
would put accused to great oppression and prejudice and extreme injustice
would be caused to him by not quashing the criminal case despite full and
complete settlement and compromise with the victim.

10.  Now the main question which has to be considered is whether in
offences arising under Special Act, whether the power under Section 482 of
Cr.P.C. is to be exercised or not? Hon’ble Apex Court in Narindra Singh
Vs. State of Punjab (2014) 6 SCC 466 after considering the case law Gian
Singh (Supra) described certain guideline for exercising inherent powers under
Section 482 of Cr.P.C. for compounding of non-compoundable offences. The
relevant para 29 contain the directions as below:

29-  Imview of the aforesaid discussion, we sum up and
lay down the following principles by which the High Court
would be guided in giving ddequate treatment to the
seftlement between the parties and exercising its power
under Section 482 of the Code while accepting the
settlement and quashing the proceedings or refusing to
accept the settlement with direction to continue with the

#)
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criminal proceedings:

29.1- Power conferred under Section 482 of Cr.P.C. is to
be distinguished from the power which lies in the Court to
compound the offences under Section 320 of the Code.
No doubt, under Section 482 of the Code, the High Court
has inherent power to quash the criminal proceedings even
in those cases which are no compoundable, where the
parties have settled the matter between themselves.
However, this power is to be exercised sparingly and with
caution,

29.2- When the parties have reached the settlement and
on that basis petition for quashing the criminal proceedings
is filed, the guiding factor in such cases would be to secure;

(i) ends of justice, or
(ii) to prevent abuse of the process of any court.

While exercising the power the High Court is to form an
opinion on either of the aforesaid two objectives.

29.3- Such a power is not to be exercised in those
prosecutions which involve heinous and serious offences
of mental depravity or offences like murder, rape, dacoity,
etc. Such offences are not private in nature and have a
serious impact on society. Similarly, for the offences

alleged to have been committed under special statute like
the Prevention of Corruption Act or the offences committed
by public servants while working in that capacity are not
to be quashed merely on the basis of compromise between

the victim and the offender.

29.4- On the order hand, those criminal cases having
overwhelmingly and predominantly civil character,
particularly those arising out of commercial transactions
or arising out of matrimonial relationship or family
disputes should be quashed when the parties have resolved
their entire disputes among themselves.

29.5- While exercising its power, the High Court is to
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examine as to whether the possibility of conviction is
remote and bleak and continuation of criminal cases would
put the accused to great oppression and prejudice and
extreme injustice would be caused to him by not quashing
the criminal cases; -

11.  The Co-ordinate Bench of this Court in Ashish Vs. State of M.P.
2016 (2) MPLJ (Criminal) 194 while considering the compounding of offences
punishable under Section 392 IPC r/w Section 11/13 Madhya Pradesh Dakaiti
Aur Vyapharan Prabhavit Kshetra Adhiniyam, 1981 observed in para 11 and
12 as below:- '

(11) It is noticeable in the case of Narinder Singh (Supra)
that in the guidelines contained in para 29.3, the Apex
Court held that the offences which fall within the purview
of 'special statutes’ should not be gquashed under section
482, Cr.P.C. Merely because the parties have come to terms
and compromise is reached between the accused and
victim.

(12) The usage of the term 'Special Statute”obviously
relates to statutes which have been promulgated by the
legislature in regard to certain kind of offences which are
though covered by the sweep of the Indian Penal Code but
on account of changing social and economic set up have
become more menacing thereby requiring specialized
forums, procedures and punishments to be dealt with.

12.  On consideration of above case law and principles laid down by
Hon'ble Apex Court, it appears that the guidelines regarding exercise of powers
under Section 482 of Cr.P.C. in quashing the prosecution on the ground of
compounding of offences involving offences under Special Act can be termed
as illustrative rather than exhaustive. Simply only on the ground that the case
involving offences punishable under Special Act, the Court is not precluded
from exercising the powers given under Section 482 of Cr.P.C. to quash the
trial. If the offence is petty, not grievous in nature, against an individual/victim,
not.causing adverse social impact on society at large and not tends to defeat
the very purpose of Special Act, then the power under Section 482 of Cr.P.C.
may be exercised following the guidelines of Hon'ble Supreme Court given in
Naritzder Singh's case (Supra). While exercising this power apart from above
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factors the Court has to consider all other facts like circumstances leading to
commission of crime, act of accused, manner in which the crime is committed,
previous conduct and antecedents of the accused alongwith impact of crime
on victim and his family etc..

13.  In present case the offence under Section 3(1-11) of SC/ST .
(Prevention of Atrocities) Act is non-compoundable. This Act is Special Act:
The object of the Act is to prevent the commission of offences of atrocities
against members of the SC and ST, to provide for Special Courts for the trial
of such offences and for the relief and rehabilitation of the victims of such
offences and for matters connected therewith are incidental thereto. This is
social legislation enacted for protection of SC/ST community from higher
section of society.

14.  Inpresent case the investigation report reveals that the applicant has
been continuously pressurizing and threatening the complainant and her family
for marriage purposes. Because of his threatening, the marriage of complainant
could not be fixed. Therefore, keeping in view the conduct of applicant and
all facts and circumstances of this particular case, the permission to compound
the offences cannot be given even though the parties have come to terms with
each other. '

15.  Inview of above, 1.As. No.15808/2016 an (sic:and) No.15809/2016
for compounding of non-compoundable offence under Sections 354, 354-D
of IPC and Section 3(1-11) of Scheduled Caste and Scheduled Tribe
(Prevention of Atrocities) Act, 1989 is considered and rejected.

16.  Itisalso made clear that the parties may compound the offences which
are compoundable under Section 320 of Cr.P.C. before the trial Court, if the
fresh application in this regard may be filed before the trial Court.

17.  Since, this petition under Section 482 of Cr.P.C. is solely based on
the factum of parties have entered into the settlement, which has been declined
by this Court by not granting permission to compound the offence, therefore,
the present petition under Section 482 of Cr.P.C. also stands dismissed.

18. . Any finding recorded in this order shall not prejudice either rights of ‘
the applicant to defend himself during trial or that of prosecution.

No costs.

Petition dismissed.
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LL.R. [2016] M.P., 3422
MISCELLANEOUS CRIMINAL CASE
Befare Mr. Justice Atul Sreedharan
M.Cr.C. No. 17501/2016 (Jabalpur) decided on 20 October, 2016

RAJENDRA KORI ... Applicant
Vs.
STATE OF M.P, ...Non-applicant

A. - Criminal'Procedure Code, 1973 (2 of 1974), Section 438
— Anticipatory bail — Granting of — Where the accused has not been
arrested by the Investigating Agency nor been subjected to custodial
interrogation — Case for grant of bail — After filing of charge sheet —
Application for bail — Denial of bail without adequate cause and
sufficient reasons for pretrial incarceration, would result in infringement
of civil liberties of the accused. ‘ (Para 11)

. ]UF JiHar Gledr, 1973 (1974 #T 2), €T 438 — AT o
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7 AR 7§ SR ysaw 8 AFREr ¥ far T — SMeG yeE S B
gl — AREHT 93 uRE 5 o 9 uvE - weea @ iy e —~
Sfta og vd wafw srel @ 3 faaregd 9 @ fay 9wee sdiler fad
WM &7 R AT 1 TIRE Wasar o1 Sew e BT |

B. Practice & Procedure — ISsuance of Notice — By
Investigating Agency to prospective accused requiring to appear before
Trial Court on the date of filing of charge sheet — No such provision in
the Code of Criminal Procedure. _ (Para6)
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C. Criminal Procedure Code, 1973 (2 of 1974), Section 204
—Appearance of accused before Trial Court— Only when the Trial Court
takes cognizance of offence and issues process and never before that.

(Para 9)
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Cases referred:
AIR 1968 SC 117, (1998) 5 SCC 749.

Som Prakash Mishra, for the applicant. -
J.K. Jain, Assistant Solicitor General for the non-applicant/CBI.

ORDER

ATUL SREEDHARAN, J. :- This is an application under Section 438 of
the Code of Criminal Procedure, 1973 for grant of anticipatory bail on behalf
of applicants Rajendra Kori and Vivek Nema who are apprehending their
arrest for offences under sections 120-B,420 of the Indian Penal Code and
sections 13(1)(d) read with section 13(2) of the Prevention of Corruption
Act, registered at Police Station C.B.1. A.C.B. Jabalpur, District Jabalpur,
vide Crime No. RC0092016A0006

2. . The present case arises from the above said crime number in which
the applicants herein, who are private parties are stated to have entered into
a conspiracy with the Branch Manager of SME Branch of the Canara Bank
at Jabalpur and fraudulently got transferred into the account of the Digamber
Jain Mandir Trust, an amount of Rs.4,80,00,000/- by way of RTGS.

3. The Ld. Assistant Solicitor General has argued that the applicants
herein had connived with the Branch Manager and had got three demand
drafts issued in their favour without there being a requisite balance in their
account due to which the said demand drafts were dishonoured. However,
upon being coaxed by the applicants herein, the Branch Manager of the Canara
Bank, SME Branch, Jabalpur, who is also a co-accused, is alleged to have
transferred the above said amount into the account of the Digamber Jain Mandir
Trust.

4. The learned Assistant Solicitor General has further argued that the
transfer of the said amount into the account of the trust was subsequent to the
dishonour of the said demand drafts which was issued in favour of the
applicants herein. By this, the learned Assistant Solicitor General has sought
to establish prima facie, that an unlawful loss of public money and a
concomitant unlawful gain to themselves was caused by the applicants herein
along with the Branch Manager, allegedly for purchase of land for the above
said trust.

5. Learned counsel for the applicants on the other hand has submitted

4
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that as and when required by the CBI, the applicants presented themselves
before the investigating agency and joined investigation. At no point of time
during the course of investigation did the investigating agency ever exercise
their powers of arrest and custodial interrogation. Thereafter, the investigation
was completed and the charge sheet was to be filed on 23.9.2016 and the
investigating agency, in the usual course, issued notice to the applicants herein
to present themselves before the learned Trial Court for the formalities relating
to bail. The applicants moved an application for anticipatory bail before the
Special Judge (CBI), Jabalpur on 23.9.2016, which was dismissed on the
same day, against which they have come before this Court for bail under section
438 of the Cr.P.C. The applicants have stated that their apprehension of an
arrest by the Trial Court is real as a co-accused had moved an application for
regular bail before the Trial Court and instead was sent to judicial custody by
the Trial Court after dismissing his bail application.

6. There is no provision in the Code of Criminal Procedure for the issuance
of a notice by the investigating agency requiring the prospective accused person
to appear béfore the Trial Court on the date on which the charge sheet is filed.
The Investigating Agency in the course of investigation has the authority under
section 160 Cr.P.C to issue notice to such persons who have knowledge about
the commission of the offence to appear before the police and join investigation.
Under the said provision, a notice can also be issued to an accused person to
appear before the investigating agency as the said section does not proscribe
the issuance of such a notice to a person accused of an offence. However,
once the investigation is complete and the charge sheet is to be filed under
section 173(2) Cr.P.C, there vests no further right or authority with the
investigating agency to summon the accused persons, save as is provided
under section 173(8), to carry out further investigation. The Trial Court also
cannot and must not expect the accused persons who are named in the charge
sheet to be present before it on the date on which the charge sheet is filed by
the investigating agency, as there is no presumption that the trial court will
take cognizance of the offences against the prospective accused person(s)
named in the charge sheet, by exercising jurisdiction under section 190 (1) (b)
Cr.P.C. : -

7. As settled by the Supreme Court in Abkinandan Jha Vs. Dinesh
Mishra - AIR 1968 SC 117, when a charge sheet is filed by the Police, the
Magistrate has three options. (1) He may accept the charge sheet and proceed
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with the case by issuing process to the-accused persons or (2) he could reject
the charge sheet and direct the Police to carry out further investigation under
section 156(3) of the Cr.P.C or (3) simply reject the charge sheet altogether
after hearing the de facto complainant and close the case.

8. The Trial Court is not the Handmaiden ora Lady—in—Wziiting of the
investigating agency that it shall do the bidding of the prosecution. The act of
the police/investigating agency of issuing notice to the prospective accused,
directing itself to be present in Court on the day the police files the charge
sheet is presumptuous to say the least, bordering on contumacious conduct.
Only the Trial Court can decide whether or not it requires the attendance of
the accused and none other. When the police issues such a notice to the
prospective accused, what it is necessarily stating is that the Trial Court WILL
take cognizance of the offences against the prospective accused upon the
filing of the charge sheet and proceed against it. The very thought that the
Trial Court will mechanically take cognizance of the offences mentioned in the
charge sheet and proceed against the accused is abominable and would result
in a trust deficit in the criminal justice administration by projecting a view that
the Trial Court would do as desired by the prosecution.

9. Taking cognizance of an offence and securing the presence of a person to
stand trial as accused is a solemn judicial function which the Trial Court discharges
and the same cannot be done in a cavalier manner at the mere asking of the
investigating agency only because they have investigated the case and filed a charge
sheet. In this regard, it will do well to reiterate the observations of the Supreme
Court in Pepsi Foods Ltd,, Vs. Special Judicial Magistrate - (1998) 5 SCC
749, wherein at paragraph 28, the Supreme Court observed that ' The order of
the Magistrate summoning the accused must reflect that he has applied
his mind to the facts of the case and the law applicable thereto". Though
the said observations were made in a matter arising from a complaint case, the
principle stated therein is equally applicable in cases where a person is sought to
be.summoned to stand trial in a case based upon a police report U/s. 173(2)
Cr.P.C. The requirement of presence of an accused before the Trial Court for the
first time, is a power to be exercised exclusively by the Trial Court and the same
cannot be usurped by the police/investigating agency. The taking of cognizance
will normally be followed by the issuance of process to the accused U/s. 204
Cr.P.Canditis only on the receipt of the summons v/s. 204 Cr.P.C that an accused
is bound to remain present before the Trial Court on the designated day. The Trial
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Court has sufficient powers under the code to secure the presence of the accused
if it is of the opinion that the accused is deliberately trying to avoid the service of
process. If the prospective accused appears in Court pursuant to the notice of the
investigating agency and on that day, the Trial Court, after perusing the charge
sheet arrives at the opinion that the same is deficient and does not disclose the
commission of any offence to take cognizance of and remits the charge sheet to
the police for further investigation w/s. 156(3) Cr.P.C, then in such a case, the
prospective accused is put to unnecessary hardship resulting in the wastage of his
time and resources involved in appearing before the Court for no reason
whatsoever. This scenario is more pronounced where the prospective accused
has to come from another state or any faraway place. Therefore, a person is only
bound to appear before a Trial Court as an accused after the Trial Court takes
cognizance of the offence(s) against such person(s) as stated in the charge sheet
and issues process w's, 204 Cr.P.C and never before that.

10. Thus, whenever a charge sheet is filed before a Trial Court, the
investigating agency has no authority to issue a prior notice to a prospective
accused person as no such authority is vested in them under the Code of
Criminal Procedure. If such a notice is issued to an accused person and he
does not appear before the Trial Court on the date when the charge sheet is
filed, the Trial Court shall issue a2 non-bailable warrant for securing his presence
until and unless it goes through the proeedure of issuing process under section
204 Cr. P.C and in those exceptional circumstances/cases, in which it appears
to the Ttial Court that a person so required shall not respond to such summons,
the Trial Court may also issue warrants bailable or non-bailable in addition to
such summons under section 204 Cr.P.C after citing its reasons for the same.

11.  Where the accused has not been arrested by the investigating agency
during the course of investigation and has not been subjected to custudial
interrogation, then the same is a case for grant of bail by the Trial Court when
such an application is moved after the filing of the charge sheet. Denial of bail
in such a case, without adequate cause and citing sufficient reasons for pretrial
incarceration, would result in the infringement of the civil liberties of the accused
along with his right under Article 21 of the Constitution of Indla as the said
arrest would be absolutely without purpose.

12.  Looking into the facts and circumstances of the case and the fact that
the applicants herein were never arrested during the course of investigation, I
see no reason why the Damocles sword of imminent arrest must be kept hanging
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over their heads only because the chiarge sheet has been filed. Under the
circumstances, I am inclined to allow the instant application for grant of
anticipatory bail. Accordingly, I direct that in the event of their arrest, they be
released on bail forthwith upon their furnishing a personal bond in the sum of
Rs.50,000/- each (Rupees Fifty Thousand only) with one solvent surety
in the like amount each to the satisfaction of the Police Officer competent to
arrest them, subject to the conditions enumerated in Section 438(2) of the
Code of Criminal Procedure, 1973.

-Certified copy as per rules.
Application allowed.

I.L.R. [2016] M.P., 3427
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice G.S. Ahluwalia
M.Cr.C. No. 11021/2016 (Gwalior) decided on 8 November, 2016

KAMLESH DIWAKAR ...Applicant
Vs. . '
STATE OF M.P. _ ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 311 — Object
and Scope — Held — The object underlying Section 311 of Cr.P.C. is
that there should not be a failure of justice on account of mistake of
any of the party in bringing valuable evidence on record — The Section
is not limited only for the benefit of the accused but a witness can be
summeoned even if his evidence would support the prosecution case —
However, the first part of the Section is discretionary — Further held —
The Court is not empowered under the provisionsof Cr.P.C. to compel
either the prosecution or the defence to examine any particular witness
but in weighing the evidence the court can take note of the fact that
the best evidence has not been given and can draw an adverse inference
— However in the facts of the present case where the prosecution
witness has not supported the theory of ‘last seen together’ an
application under Section 311 was filed to substitute another witness
to prove circumstance of ‘last seen together’, which is mot permissible,
otherwise, there would be no end to the trial. (Paras 8 & 17)
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Cases referred:

1999 (7) SCC 604, 2006 (7) SCC 529, AIR 2007 SC 3029, AIR
2013 SC 3081.

Vivek Mishra, for the applicant.
Jai Prakash Sharma, P.L. for the non-applicant/State.

ORDER

G.S. AHLUWALIA, J. :- This petition under Section 482 of Cr.P.C. has
been filed against the order dated 14.09.2016 passed by Additional Sessions
Judge (Special Judge M.P. Dacoity Avam Vyapaharan Prabhavit Kshetra
Adhiniyam) Lahar, District Bhind in S.T. No. 2586/2016 by which the
application filed by the complainant under Section 311 of Cr.P.C., for
summoning one Jaiveer, has been allowed.

2. The applicant is facing trial for offences punishable under Sections
302, 363, 364-A of IPC and under Section 11/13 of MPDVPK Act.

3. The facts of the case in short, which are necessary for the disposal of
this petition, are that a boy namely Vikram had gone to his school on
13.08.2015 at 11:00 AM but thereafter he did not come back. Gum Insaan
report was lodged, and later on the dead body of deceased Vikram was
recovered from a well situated at Dikoli. The dead body was identified by the
relatives of the deceased Vikram. The police after completing the investigation
filed the charge sheet against the applicant for the above mentioned offences.

N
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Tt is not out of place to mention here that the case is based on circumstantial
evidence.,

4. After the prosecution case was over and the statement of the accused

_ under Section 313 of Cr.P.C. was recorded, it appears that the complainant

filed an application under Section 311 of Cr.P.C. stating that Vimlesh (PW-1)
has stated in his evidence that Brijendra @ Jaiveer who is the resident of
Dhanuk Ka Pura, P.S. Nayagaon, District Bhind had informed him that he
had seen the deceased Vikram alive in the company of the applicant, therefore,
it was prayed that Brij endra @ Jaiveer be called for his examination as a
witness as it is essential for the just decision of the case. '

5. Refirting the contention of the complainant, the applicant filed his reply

~ and pleaded that Brijendra @ Jaiveer is a real brother-in-law (Sala) of Kamlesh

(P.W.8), the father of the deceased Vikram. It was further stated that initially
the prosecution had examined one Veer Kumar (PW-7) to prove the
circumstance of last seen together but as Veer Kumar (PW-7) has not
supported the prosecution case therefore, now the complainant wants to
examine the real brother-in-law of Kamlesh in place of Veer Kumar. It was
further stated that had Jaiveer seen the deceased for the last time in the
company of the applicant, then he would have certainly informed the witnesses
as well as the police, and the police would have recorded his statement. It
was pleaded that in fact an attempt is being made to fill up the lacuna as Veer
Kumar (PW-7) has not supported the prosecution case.

6. The trial court by the impugned order allowed the application on the
ground that it is true the statement of Jaiveer was not recorded during the
merg investigation as well as under Section 161 of Cr.P.C. and his statement
under Section 164 of Cr.P.C. was also not got recorded. Similarly, in the
statement of Vimlesh (PW-1) recorded under Section 161 of Cr.P.C. as well
as under Section 164 of Cr.P.C. this fact was not mentioned that Jaiveer had
seen Vikram in the company of the applicant. However, the application has
been allowed only on the ground that inspite of the fact that Vimlesh (PW-1)
has stated in his examination-in-chief, that Jaiveer had informed him that he
had seen the deceased in the company of the applicant but the applicant has -
not cross-examined Vimlesh (PW-1) on this statement. Therefore the court
below came to the conclusion that for the just decision of the case it is essential
to summon Jaiveer as a witness. Accordingly, the application filed by the
complainant under Section 311 of Cr.P.C. was allowed.
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7. Before considering the facts of the case, it is essential to consider the

basic principle underlying Section 311 of Cr.P.C. Section 311 of Cr.P.C. reads 3

as under:- : 5
v

“311. Powerto summon material witness, or examine person
present.- Any Court may, at any stage of any Inquiry, trial or
other proceeding under this Code, summon any personas a
witness, or examine any person in attendance, though not
summoned as a witness, or recall and re- examine any person
already examined; and the Court shall summon and examine
or recall and re-examine any such person if his evidence
appears to it to be essential to the just decision of the case.”

8. The object underlying Section 311 of Cr.P.C. is that there should not
be a failure of justice on account of mistake of any of the party in bringing
valuable evidence on record. The Section is not limited only for the benefit of
the accused but a witness can be summoned even if his evidence would support
the case of prosecution, However, the first partof the section is discretionary
and if the court is of the view that it is necessary to examine a witness for a
just decision of the case then it shall be obligatory on its part to summon that
witness. The court is not empowered under the provisions of Cr.P.C. to compel
either the prosecution or the defence to examine any particular witnesses but
in weighing the evidence the court can take note of the fact that the best
evidence has not been given and can draw an adverse inference. The court
will often have to depend on intercepted allegations made by the parties, or
on inconclusive inference from the facts elucidated in the evidence, in such
cases the court should act under the second part of the section. Sometimes
the examination of the witness may result in what is thought to-be loopholes .
but it is purely a subsidiary factor and whether the new evidence is essential

or not must depend on the facts of each case, and has to be determined by the

court.

iy 9

9. In the case of Raj Deo Sharma (II) vs. State of Bihar reported in
1999 (7) SCC 604, the Supreme Court has held as under:-

“9. We may obsetve that power of the court as
envisaged in Section 311 of the Code of Criminal Procedure
has not been curtailed by this Court. Neither in the decision of
the five-judge Bench in A.R. Antulay case nor in Kartar Singh
case such power has been restricted for achieving speedy trial,
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In other words, even if the prosecution evidence is closed in
compliance with the directions contained in the main judgment
it is still open to-the prosecution to invoke the powers of the
court under Section 311 of the Code. We make it clear that if
evidence of any witness appears to the court to be essential to
the just decision of the case it is the duty of the court to summon
and examine or recall and re-examine any such person.”

(Emphasis added)

10. In U.T. Of Dadra and Nagar Haveli and another vs. Fatehsinh
Mohansinh Chauhan reported in 2006 (7) SCC 529, the Supreme Court
has further held as under:-

“15. A conspectus of authorities referred to above would
show that the principle is well settled that the exercise of power
under Section 311 CrPC should be resorted to only with the
object of finding out the truth or obtaining proper proof of
such facts which lead to a just and correct decision of the
case, this being the primary duty of a criminal court. Calling a
witness or re-examining a witness already examined for the
purpose of finding out the truth'in order to enable the court to
arrive at a just decision of the case cannot be dubbed as “filling
in a lacuna in the prosecution case” unless the facts and
circumstances of the case make it apparent that the exercise
of power by the court would result in causing serious prejudice
to the accused resulting in miscarriage of justice.”

(Emphasis added)

11. In Iddar & Ors. vs. Aabida & Anr. reported in AIR 2007 SC 3029,
the Supreme Court while observing the object underlying under Section 311
Cr.P.C. has held as under:-

“11. The object underlying Section 311 of the Code is that
there may not be failure of justice on account of mistake of
either party in bringing the valuable evidence onrecord or
leaving ambiguity in the statements of the witnesses examined
from either side. The determinative factor is whether it is
essential to the just decision of the case. The section is not
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limited only for the benefit of the accused, and it will not be an
improper exercise of the powers of the court to summon a
witness under the section merely because the evidence
supports the case for the prosecution and not that of the
accused. The section is a general section which applies fo all
proceedings, enquiries and trials under the Code and empowers
Magistrate to issue summons to any witness at any stage of
such proceedings, trial or enquiry. In Section 311 the significant
expression that occurs is ‘at any stage of inquiry or trial or
other proceeding under this Code’. It is, however, to be borne
in mind that whereas the section confers a very wide power on
the court on summoning witnesses, the discretion conferred is
to be exercised judiciously, as the wider the power the greater
is the necessity for application of judicial mind.”

(Emphasis added)

12. The Supreme Court in the case of Rajaram Prasad Yada: vs. State
of Bihar and another reported in AIR 2013 SC 3081, while taking note of
various judgments dealing with an application under Section 311 of CL.P.C.
has enumerated the following principles which are required to be borne in
mind by the courts while deciding an application under Section 311 of Cr.P.C.
which reads as under:-

“23. From a conspectus consideration of the above decisions,
while dealing with an application under Section 311 Cr.P.C.

i,*" t i
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read along with Section 138 of the Evidence Act, we feel the
following principles will have to be borne in mind by the Courts:

a) Whether the Court is right in thinking that the new evidence
is needed by it? Whether the evidence sought to be led in

under Section 311 is noted by the Court for a just decision of ,

a case?

b) The exercise of the widest discretionary power under Section
311 CrP.C. should ensure that the judgment should not be rendered
on inchoate, inconclusive speculative presentation of facts, as
thereby the ends of justice would be defeated.

c). If evidence of any witness appears to the Court to be
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essential fo the just decision of the case, it is the power of the
Court to summon and examine or recall and re-examine any
such person. -

d) The exercise of power under Section 311 Cr.P.C. should

be resorted to only with the object of finding out the truth or
obtaining proper proof for such facts, which will lead to a just
and correct decision of the case.

e) The exercise of the said power cannot be dubbed as filling

in a lacuna in a prosecution case, unless the facts and.

circumstances of the case make it apparent that the exercise
of power by the Court would result in causing serious prejudice
to the accused, resulting in miscarriage of justice.

f) The wide discretionary power should be exercised
judiciously and not arbitrarily.

g) The Court must satisfy itself that it was in every respect
essential to examine such a witness or to recall him for further
examination in order to arrive at a just decision of the case.

h) The object of Section 311 Cr.P.C. simultaneously imposes
a duty on the Court to determine the truth and to render a just
decision, .

i) The Court arrives at the conclusion that additional evidence
is necessary, not because it would be impossible to pronounce
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the judgment without it, but because there would be a failure

of justice without such evidence being considered.

j) Exigency of the situation, fair play and good sense should
be the safe guard, while exercising the discretion. The Court
should bear in mind that no party in a trial can be foreclosed
from correcting errors and that if proper evidence was not

“adduced or a relevant material was not brought on record due

to any inadvértence, the Court should be magnanimous in
permitting such mistakes to be rectified.

k) The Court should be conscious of the position that after all
the trial is basically for the prisoners and the Court should
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afford an opportunity to them in the fairest manner possible. In
that parity of reasoning, it would be safe to err in favour of the
accused getting an opportunity rather than protecting the
prosecution against possible prejudice at the cost of the
accused. The Court should bear in mind that improper or
capricious exercise of such a discretionary power, may lead to
undesirable results,

[) The additional evidence must not be received as a disguise
or to change the nature of the case against any of the party.

m) The power must be exercised keeping in mind that the
evidence that is likely to be tendered, would be germane to
the issue involved and also ensure that an opportunity of rebuttal
is given to the other party.

n) The power under Section 311 Cr.P.C. must therefore; be
invoked by the Court only in order to meet the ends of justice
for strong and valid reasons and the same must be exercised
with care, caution and circumspection. The Court should bear
in mind that fair trial entails the interest of the accused, the
victim and the society and, therefore, the grant of fair and
proper opportunities to the persons concerned, must be ensured
being a constitutional goal, as well as a human right.”

13.  Before considering the facts of the case, it is important to mention that
the undisputed fact is that Vimlesh (PW-1) had never informed the police in
his statement under Section 161 of Cr.P.C. that Jaiveer has told him about the
fact that the deceased was seen in the company of the applicant for the last
time. Further the statement of Vimlesh was recorded under Section 164 of
Cr.P.C., however, the fact of disclosure of circumstance of "Last Seen Together"

was missing. Similarly, the police has also not recorded the statement of Jaiveer.

In order to prove the circumstance of "Last Seen Together", the police had
recorded the statement of one Veer Kumar. It is also not out of place to
mention that Jaiveer was even not cited as a witness. In other words, Jaiveer
was neither here or there in the prosecution case. '

14.  Keeping the above principles of law in mind, when the facts and
circumstances of the case are considered, it is clear that initially the prosecution
had come up with a specific case, that as per the statement of one Veer Kumar,
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the deceased Vikram was seen alive, in the company of the applicant. However,
Veer Kumar (PW-7) did not support the prosecution case and was declared
hostile. Thus, it is clear that in order to overcome that lapse or lacuna which
has arisen because of non support of prosecution case by Veer Kumar (PW-
7), the complainant by filing an application under Section 311 of Cr.P.C. has
tried to substitute another witness in place of Veer Kumar (P.W. 7).

15.  In case of Rajaram Prasad Yadav (supra) while laying down the
principles, the Supreme Court has also laid down the principle that "the
additional evidence must not be received as a disguise or to change the nature
of the case against any of the party."

16. It has further been held in the case of Rajaram Prasad Yadav (supra)
that the court should be conscious of the position that after all the trial is
basically for the prisoners and the court should afford an opportumty tothem
in the fairest manner possible.

17.  Thus, when the complainant found that the important witness of the
prosecution has not supported the prosecution theory of "Last Seen Together",
then by filing an application under Section 311 of Cr.P.C. it has tried to
substitute another witness in place of Veer Kumar, to prove the circumstance
of "Last Seen Together", which is not permissible, otherwise, there would
never be an end to the Trial and whenever, it is realised, that the prosecution
witness has not supported prosecution case, then some other witness would
be introduced and would be cited as an important witness for just decision of
the case.

18.  Thus, an application filed under Section 311 of Cr.P.C. by the
complainant to substitute the witness in place of Veer Kumar (PW-7) cannot
be said to be essential for the just decision of the case specifically when Vimlesh
(PW-1) had never disclosed either in his merg statement or in his statement
under Section 161 of Cr.P.C. or under Section 164 of Cr.P.C., that he was
ever informed by Jaiveer that the deceased Vikram was seen alive for the last
time in the company of the accused/applicant. Merely because a specific’
question has not been put by the defence to Vimlesh (PW-1) during his cross-
examination pointing out that he had not informed the police, either in his
statement under Section 161 of Cr.P.C. or in statement under Section 164 of
Cr.P.C. about the information given by Jaiveer, would not ipso facto mean
that summoning of Jaiveer as a substitute witness in place of Veer Kumar
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{PW-7) is necessary for just decision of the case.

19. ©  Accordingly, the order dated 14.09.2016 passed by the Court of
Additional Sessions Judge (Special Judge M.P. Dacoity Avam Vyapaharan
Prabhavit Kshetra Adhiniyam) Lahar, District Bhind is set aside. The application
filed under Section 311 of Cr.P.C. by the complainant is hereby rejected. The
trial court is directed to proceed with the matter in accordance with law.

Order accordingly.



