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Aecommodation Control Acty M.P. (41 of 1961), Section 10 -
Fixation of Standard Rent — Maintainability ~ Suit for eviction decreed
against respondent on the ground of arrears of rent — In appeal both

‘the parties agreed to payment of rent as directed by trial court —
Application u/s 10 of Act, 1961 during the pendency of appeal is not
maintainable before R.C.A.— Appeal allowed. [Kamal Kumar Bachani
Vs. Dilip Shivhare] ...2162
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aEm ® gouAf @ fyeg femwa fear a1 — afla ¥ s veeR AR
A G AAfRftg @8 e grae 5t e @ fad wene gy —
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et amdes wevfy T ~ afie AR (Fva gAR gerh R R
Rraw) .. 2162

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a)

— Suit for eviction ~ Landlord-tenant relationship — Held —
Respondents/Plaintiffs could not establish the relationship of landlord
and tenant between them and the appellant, the provisions of Section
12 of the M.P. Accommodation Control Act would not be attracted at
all - Tenancy suit was not maintainable — Decree of eviction cannot be
sustained — Appeal allowed. [Raju Kushwaha Vs. Smt. Namita Gupta]
%24

I [0 AR, T (1961 BT 41) GIT 12(1)(7) — Fat
# ford a1 — ApriT-fEder Wiy — atifreiRa — aepeffror /9
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X WS &, 7y v fraae afufem 9 arr 12 3 evEg fema
iy T B} — R 9 el T8 ar — el @ R
F1gA e el W wedt — il WoR | (RS wEErer fa. sty sfar
) . *24

Accommodation Control Act, M.P. (41 af 1961), Section 12(1)(b)
— Sub-letting - Appellant no. 1 (Tenant) shifting his business —
Possession handed over to appellant no. 2 — Held — Possession of
appellant no. 2 neither authorised by erstwhile owner nor by the plaintiff
(Landlord), so decree u/s 12(1)(b) of the Act also affirmed. [Saheed
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Khan'(Since Dead) Through L.Rs. Vs, Shareef Hussain] :..1794
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wfiffer . e i) ..1794

Accommodation ControlAct M.P. (41 of 1961), Section 12(1)(c) -
Denial af title — Agreement to sell between erstwhile owner and appellant
no. 1 (Tenant) — Subsequently, erstwhile owner sold the suit shop to the
plaintiff (Landlord) — Held — Mere execution of agreement to sell does
not confer title on tenant — Judgment & decree of both the Courts below
u/s 12(1)(c) of the Act affirmed — Appeal dismissed. [Saheed Khan (Since
Dead) Through L.Rs. Vs. Shareef Hussain] . -~ ..1794

YT RO AR, H (1961 BT 41), m12(1)(w‘ﬁ— T
@l aredtere f&ar o — Haqd @rl iR afierelf e 1 (RRAER)
? v Py & TR — O, quqd @ 3 qeuw gem ard
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Arbitration Act (10 of 1940), Section 39 and Arbitration and
Conciliation Act (26 of 1996), Section 31 — Rate of inferest — As far as
pre-reference period is concerned law permits its execution. by -
agreement between the parties and for remaining period, the arbitrator ..
is given power under Section 31 to pass an approprlate order —
Reduction of interest @ 15% to 9% by the District Judge on the ground
of Economic condition and reforms seems to be correct — There is .
notliing to show that the reduction of mterést ordered is arbitrary and
illegal decision rendered without any reason being given. [Machines
India (M/s.) Vs. Chief Engineer, Jabalpur Zone] " (DB)...1834
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Arbitration and Conciliation Act (26 of 1996), Section 31 —
See — Arbitration Act, 1940, Section 39 [Machines India (M/s.) Vs.
Chief Engineer, Jabalpur Zone] (DB)...1834

areeey giv. geaw AffraT (1996 @1 26) arer 31 — @@ —
Freeery Iy, 1940, aRT 3¢ (Wefi=w IR @) fa. e Fofifmw,
SeeqR W) ~ (DB)...1834

Cantonmem‘.-s Act (41 of 2006), Sections 2, 10 & 28 — Resided —
On conjoint reading of Sections 28 and 2(zt), it is clear that the person

_should have had resided during the specified period in a “house” and

has not abandoned all intention of occupying such house by himself or
his family — House pre-supposes that it has been erected after taking
due permission and recognized by appropriate Authority — Electoral
Roll to be prepared consisting of persons who have resided in lawful
houses to which house number has been allocated for a period of not
less than six moniths immediately preceding the qualifying date. [Union
of India Vs. Gopal Das Kabra] (DB)...2327

BT I3 (2006 T 41), &TRIY 2, 10 T 28 — [9Ived — 8RIY
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Frafea fear war @ | (gfge ate $isar AL e e sew)  (DB)...2327

Cantonment Electoral Rules, 2007, Rules 10(3) & 28 —
Preparation of Electoral Roll — Exclusion of encroacher from electoral
roll —In earlier round of litigation, it was directed that Voter list should
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be prepared strictly in accordance with Rule 10 —As per Rule 10, Voter
list is to be arranged according to house numbers — House numbers
are not allotted to encroachers /unauthorized construction — Inclusion
of names of encroachers in voter list is bad — Respondents_ directed to
prépare the voter list removing the names of encroachers and residents
residing in illegal constructed house without house number given by
Cantonment Board — Petition allowed. [Gopal Das Kabra Vs. Union of
India] - : . e ¥35.

gra} Frafa Faa, 2007, 97 10(3) 7 28 — Fo<rar gt oo &7
AT — gaerar g § JfomAvrern &1 Jyqu — qeHa) & qdadf
- gl ¥ 7% FRRE frar Ty o f o A 5 wolkar @ Ffraw 10 @
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Caste Certificate — Cancellation — State Level Committee
granted opportunities to the petitioner — In evidence petitioner has’
stated thathe belongs to Bhadbhunjia caste which is a OBC — Petitioner
has fraudulently obtained caste certificate that he belongs to Bhunjia
Caste — No malafides alleged against Committee — Caste Certificate
_rightly cancelled — Petition dismissed. [Satya Narayan Kaushal Vs.
State Level Committee] ) ..2415

iy FHIOT 97 — fAewdieeer — g oy whifa 3 el s s
wa f5d — wrew F A ¥ Fe1 % g Ao s a1 @ o f5 @
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TR wrfy &1 @ — At 3 faeg warm At W ~ sy e
Ifaa w9 |/ s — mﬁmmﬁm(wmmwaﬁmﬁézﬁw
FAe) ...2415

Central Excise Act (1 of 1944), Section 35-G — Small Scale
Industry Exemption — 2 small scale industries owned by one person
availed the benefit of exemption — Held — Both units have different
entrances and end produce is different — However, Income Tax Account
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is in name of one unit — Administrative staff is one and expenses of -

both units are borne by unit no. 1 — Consolidated profit and loss account
is prepared for both units — Income tax assessment was made jointly —
Not entitled for exemption —Appeal dismissed. [Parag Fans & Coolings
Vs, Commissioner, Customsj _ (DB)...1845

BEIT TG os AT (1944 FT 1), GIT 55— — a5 ST
— B2 — (& @fdw & Wit 3 31 a9 e’ ¥ g @ | o1 SeaiT
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BN WS qfite I TR, Bwew) 0 (DB)...1845

Civil Practice — Scope of interference by High Court in orders
passed by the subordinate courts in exercise of jurisdiction vested in it by
law—Right to cross examine witness is closed in a very speaking manner
by the trial court in which the conduct of the petitioner is shown — Such
order has been passed by the trial court under its vested discretionary
jurisdiction —It is settled law that such orders passed by the subordinate
courts under the vested discretionary jurisdictions of such courts, should
not be interfered at the stage of revision or writ petition under Article 227.
[Radha Bai (Smt.) Vs. Shankar Lal Kachhi] ...2352
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Civil Procedure Code (5 of 1908), Section 10 — Matter in issue,
directly and substantially — Means — The same must be necessary for
the decision of previously instituted suit. [Govind Prasad Vs. Sandcep
Kumar] ..1683
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Civil Procedure Code (5 of 1908), Section 1 0 — Matter in issue
— Means — All the material disputed questions. [Govmd Prasad Vs.
Sandeep Kumar] : - - ..1683

 fufaar gtwaT GRar (1908 BT 5), 9T 10 — AT RYT — @l
—ﬂ‘ﬂﬂ"ﬁf[j’fﬁmﬁﬁml @ife yur . 900 gaR) ...1683

Civil Procedure Code (5 of 1908), Section 10 — Stay of sitit —
Object — To prevent trying of two suits in respect of the same matter in
issue. [Govind Prasad Vs. Sandeep Kumar] , ..1683
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~ Civil Procedure Code (5 of 1908), Section 11 — Res-judicata —
In previous suit relief claimed was that of declaration and in subsequent
suit relief claimed is partition although the parties are same and subject
matteris same — As cause of action is different therefore subsequent
suit is not hit by Principle of Res-judicata — —Petition dismisscd. [Sabdal
Singh Vs. Shivraj Singh Thakur] L ...2487

Rifaer gfvar afear (1908 &7 5), amﬂ—ga‘ﬁivfzf qdadf Tg
ﬁﬁmwwaﬂﬂﬁmwmmmmﬁﬁﬂmﬁsﬁmﬁ‘
%1 <At far T € Jufy vaer e @ ol fawg g we @ - HfF 9w
o e @ gafg wearEd! 9, f ol & fugie @ yfda @1 st
— fyer Eier] (Geea R A R R aey) ...2487

Civil Procedure Code (5 of 1908), Section 100 and Transfer of
Property Act (4 of 1882), Scction 58 — Sale deed or Mortgage deed —
Document written for the purpose of executing mortgage — There was
a condition that in case the loan amount is not paid by the plaintiff the
mortgagee would be entitled to get a sale deed executed and the land
given in the possession of the appellant — There is no evidence-that
the land was ever purchased by the appellant — Held — There is ne
perversity or illegality in recording the finding by Courts below that
the respondent/plaintiff was the owner of suit land and the document
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Ex.P-1 was the document of mortgage and not of sale — Courts below -
have rightly decreed the suit — No interference is warranted —Appeal
is dismissed. [Muhammad Ayoob Khan (Since Deceased) Through L.Rs.
Samsunnisha (Sint.) Vs, Krishnapratap Singh] ...1788 .

. Rifaer afFar wizar (1908 @7 5), grer 100 va wefy s=reor
FE5TT (1882 T 4), gRT 58 — Ry Adw o s9% Rew - s9o
Fraqfea 52 o9 @ watom 8g aadw frer w7 — 9w off Ry
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~rareral 3 sfua w9 ¥ ag fe@la et — weaslt @ sTavaear T —
aﬂa@rﬂm'mmﬂaw(ﬁqw)mﬁmuﬁiﬁﬁrmm
(=) fa T RiE) : ...1788

Civil Pracéd_mje Code (5 of 1908), Section 115 & Order 9 Rule 13
— Civil Revision — Other Proceedings - There is no reason to restrict the
meaning of “Proceedings” akin to the suit — Proceeding under Ordér 9
Rule 13 ‘i_vould be covered by expression “other proceedings” as used in
proviso to Section 115(1) — Any interlocutory order passed in such
proceedings, would notbe amenable to Revisional jurisdiction — Revision
does not lie against the order rejecting application filed under Section 45
of Evidence Act — Revision dismissed as not maintainable. [Kamar
Mohammad Khan Vs. Nawab Mansoor Ali Khan Pataudi] .. 1877

- Refae gfvar wRar (1908 ®7 5), GIT 115 7 @ 9 Fraw 13 —
Rifyer gaviereT < = SrafRar — are & WA csrfatar @ aof &t
T P, 1 B IR TH — ARy 9 PR 13 B o sEfEE, U
I wrdaifErT gR1 arewiyd sl s 5o 115(1) @ Woe &
At e wmar @ — W) srfaat 4 wiRa fear T S siaadt arder
e atreRar & s 9 s - e affraw @) o 4 @
_:#whmﬁﬁrdw,mﬂaﬁ@ﬁcna%mwa?ﬁmgﬂ\ﬁwﬁ
B — e wiie it gt 9@ (@ ateee W [, G49E
AR Fh wme veld) ‘ - ... 1877

Civil Procedure Code (5 of 1908), Section 115 ~ See - Larid
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Acqms:tton Act, 1894, Sections 30, 53 & 54 [Surendra Kaur (Smt ) Vs.

Satmder Singh Chhabra] ’ : ..1867

" fyfaer mfar afgar (1908 @1 5) ST 115 — a‘@‘ qﬁf T T
HPErf, 1894, sTeIY 30, 53 T 54 (ﬁw‘(‘ﬁ'; B (sﬁweﬁ) fa. W e
BTEST) ) - ..1867

Civil Procedure Code (5 of 1908), Section 151 & 152 —
Correction in the decree — Mistake committed in the pléadings cannot
be corrected in exercise of powers either u/s 151 or 152 CPC —Revision
dlsmlssed [Muniya Bai Vs. Golman] Co S La*23

R afrar wiar (1908 a)‘rs) ﬂm151?152—)‘%m?# Qv
— aftraet ¥ IR @Y T T @ RLAE. @ ar b ari 151 91 152

@ aaﬂaaﬂ%ﬁiﬂi‘mmmgwqwqiﬁmm g vT
e | (g T 4. - re) .. *23

Civil Procedure Code (5 af 1 908), Order 1 Rule 10- Petltmners

‘being sisters of deceased, born before coming in force the amerided
-provisions of Section 6 of Hindu Succession Act, 1956 and their parent

still being alive — Whether necessary party — Held — No — Suitfiled for.
declaration and injuniction by L.Rs. of deccased (one of the co-parcener)

. against the parents and brothers of deceased, then the petitioners who

got birth prior to 2005 béfore coming'in force the amended provisions
of section 6 of the Act are neither necessary nor proper partles —The
same could be adjudicated by passing the effective decree only-in

_presence of respondents no. 1 and 2, the plaintiffs and the respondents

no. 3 to 7 the defen@lgnts. [Shatiti'B!ai Vs. Sushila Bai] . ...1679
frfaer mfFar giear (1908 &7 5), JRIT 1 (477 10 — A=A, Jdd

T AR &Y, g SeRiReR aftifrem, 1956 @ aRT 6 ® wWaifE
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Civil Procedure Code (5 of 1908), Order 6 Rule 2 — — Pleadings - |

Requzrement — Plead facta probanda not facta probantia. [Govind
Prasad Vs. Sandeep Kumar] ..1683

mﬁamwﬁmﬁsaa FT 5), R 6 ﬁévz—aﬁaav-—aﬁm
— Iy qeal’ &7 af¥rars e s =fey w1 fF 99 Wiitae aeat o Rra
BT 9 Wiikd far smr @) (A ware A WET @ER) ...1683

Civil Procedure Code (5 of 1908), Order 6 Rule 17 — Belated
amendment -No amendment which was apparently in the knowledge
of the concerning party could be allowed after the process to record
evidence is started. [Radha Bai (Smt.) Vs, Shankar Lal Kachhi] ...2352

Rifaer afar wizar (1908 &1 5) . an?er 6 Fraw 17 — fafa
v — ﬂﬁﬁnﬁmﬁaﬂaﬁﬂqﬁrmmaﬁrﬁlﬁaﬁmﬁaﬁuﬁm
IR EY B eErq T & W wed) o yaE oT @ IR 9Eer Bt
EICE ] (mms‘(mﬂfﬁ)ﬁwmmmtﬁ) ...2352

. Civil Procedure Code (5 of 1908), Order 8 Rule 10 — Closure of
right to file written statement — Petitioner pleads that court should
have pronounced the judgment after closing the right to file written
statement — Trial Court directed the plaintiff to lead evidence as it
would be appropriate to grant opportunity to defendant to cross-examine
the witnesses — Held — Undoubtedly right has accrued in favour of
plaintiff but-defcndant should not be left remedy less — Petition
dismissed. [Tukaram Vs. Fulsingh] ..2422

Rifaer afar wizar (1908 &7 5), 1R 8 FrFT 10 — ffad e
FYGT FY B AEBIY B WG [FAT ST — AR B APy AT
ﬁﬁf@ﬂﬁwuﬁﬁmﬁa}mﬁaamﬁa%mﬁfﬂa
SEIA A TRy o — R =rEraw 3 ard st aew i w5 @
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T oo Sfad v — afifreiRa — el o @ ug ¥ it
HEFT g @ Wy gRmerdl 3t syar fidlw w wter wrm afae -
Tifadr || (garm fa gafys) 2422

Civil Procedure Code (5 of 1908), Order 21 Rule 97 — Objection
to Execution of Decree — Recording of Evidence — While deciding
objection detailed enquiry is not required — Court may decide the
objection on the basis of averments and documents on record —
Executing Court while exercising discretion has rejected the application

-
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for recording evidence — Any order passed by Executing Court in
exercise of discretionary jurisdiction could not be interfered under
Article 227 of Constitution of India —No error committed by Executing
Court —Petition dismissed. [Jamuna Prasad Vs. Balkishan] ...2363

Rifaer Al w161 (1908 @1 5) amder 21 frr o7 — fez? &
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Civil Procedure Code (5 of 1908), Order 39 Rule 2-4 —
Punishment — Trial court imposed fine of Rs, 5,000/-after having found
that respondents have violated the temporary injunction order — Held
— Either the property can be attached or a person can be sent to jail or
both — There is no provision for imposition of fine only — Order set-
aside only to the extent of punishment and remanded back to consider

_the question of punishment in the light of provision of Order 39 Rule

2-A and judgment of Apex Court after giving opportunity of hearing to
the respondents. [Gendalal Vs. Chagganlal] ...2168

Rifder afFar afzar (1908 #1 5), arder 39 g 2-¢ — 75 —
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ar&rﬁafﬁa—ma%ﬁvﬁﬁqﬁﬁmﬂﬁﬁﬁmwhﬁaﬁmgﬁm
O WET A W — B defs aRRIAT w3 3 R B1E ey T8
—$m€€ﬁvﬁmwmwmﬁ?mﬁwsgﬁﬂnz—qmm‘a
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hﬁaﬁ$mis$mwﬁmvaﬂﬁﬁqnﬁiﬁf&m (T5TaTer f
BT} ' ...2168

Civil Procedure Code (5 of 1908), Order 41 Rule 234 and
Transfer of Property Act (4 of 1 882), Section 44 — Transfer of undivided
share by coparcener— Respondent filed the suit for declaration of title,
partition and mesne profits — Suit was decreed — Objection was filed
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before executing Court that appellants have purchased a part of
disputed land from a coparcener—Appellate Court remanded the matter
to ascertain the title of decree holder in respect of 1/2 share by
collecting evidence — Held — Transferee from a co-owner would not be
in a better position than the co-owner and does not have any right to
exclusive possession —Appellate Court rlohtly remanded the case back
— Appeal dismissed. [Tilak Education Research & Development Society
Vs. Smt. Phoolwati] ...1801

Rifyer afwar w12ar (1908 @7 5). IR 41 @7 237 ¢ 97fy
YT FIFITT (1882 BT 4), HIT 44 — WeaI4s FRT AFAATFOG ot ot
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iﬁm-cftﬁr At waad) - ..1801

Civil Procedure Code (5 of 1908), Order 4 7 Rule 1 — Review —
Decree for eviction was passed against applicant — In First Appeal,
while granting interim order, applicant was dirccted to pay the monthly
rent @ Rs. 5692 per month as directed by Trial Court—Held —Applicant
is required to pay the monthly rent strictly in accordance with the
provisions of Section 13 of M.P. Accommeodation Control Act, 1961 —
Impugned order does not suffer from any error apparent on the face of
record nor any jurisdictional infirmity — Review application dismissed.
[Satya Pal Anand Vs. Bal Neketan Nyas] (DB)...2462

Rifyer wirar &iar (1908 &7 5), n]er 47 %7 1 — gafddisT
- amiEs & faeg Igwed @Y ) ok & & — nem ot &, Fafw
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ﬂlﬁaﬁ‘mﬁ?ﬁaﬁ =) SRR - (DB)...2462

de Procedure Code 5 of 1 908), Order 47 Rule I — — Review — In
the gulse of review, rehearmg isnot permlss1ble ~Tn order to seek review
it has to be demonstrated that order suffers from error apparent on the
face of record — The Court while deciding review apphcatlon cannot sit on
appeal over the ]udgment or decree passed by it — Application rejected.
[Satya Pal Anand Vs. Bal Neketan Nyas] o (DB)...2456

-RITaeT Hi3T GIeaT (1908 BT 5), R 47 (A7 1 — yafdateT ~
paffaisa @ o ¥ g g agea 99 — gaifdieT e @ fan
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afid & 9l W @ o wwar — aﬁaﬂmﬁﬁmﬁmwuﬂwmama
R T P ) _ (DB)...2456

Civil Services (Classifi catmn, Control and Appeal) Rules, M. P.
1966, Rule 9 — Departmental Enquiry — Withholding of material - If
the material evidence is'available to prove the charges or to rebut the
allegations in defence but the same is not'deliberately produced, this
fact will go against the disciplinary authority and it has to be held that

* the enqulry was not properly held. [Shyam Sharma (Dr.) Vs. State of

MP] 2014
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Civil Services (CIasstf catmn, Control and Appeal) Rules, M.FE
1966, Rule 9 — Punishment — Judicial Review — Penalty can be
interfered by Courts if it is shockmgly disproportionate to alleged
mlsconduct [Shyam Sharma (Pr.) Vs. State of MLP.] ...2014
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Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 9 — Right of Governor to withhold or withdraw Pension —
Governor may impose a penalty of withholding or withdrawing the
pension or part thereof if case of misconduct is proved which is of such
a nature that a penalty of dismissal could be imposed on Government
Servant — Not only charges are to be levelled in such manner indicating
such a grave misconduct but a finding is also to be recorded that such
a grave misconduct is found proved so that the power of withdrawing
or withholding the pension of a retired Government servant may be
exercised. [Shyam Sharma (Dr.) Vs. State of M.P.] ...2014

Rifaer war (aoffaver, faaor aiv adfte) Frasm 70 1966, Fram 9
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foar sm o9 | (wm waf (37) fa. 7.9, =) ...2014

Civil Services.(Classif" cation, Control and Appeal) Rlde.é, M.PE
1966, Rule 14 — See — Service Law [Toofan Smgh Vs. ML.P. State Civil
Supplies] © . 1729

fafaer dar (Ffevor, f[Aaaer giv ardte) (39, 9.9, 1966, RT9 14
- g — vWar A (quE e f4. udl. we fuafie awEy) ...1729

Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(b), District
and Sessions Judges (Death-cum-Retirement Benefits) Rules, M.P. 1964,
Rule 1-A & Higher Judicial Service (Recruitment and Conditions of
Service) Rules, M.P. 1994, Rule 14 - Compulsory retirement —
Administrative Committee made recommendation that ‘suitable to continue
in service’ — Held — Full Court is the final authority and the decision of
Full Court will prevail over the recommendation of Administrative
Committee. [Shailendra Singh Nahar Vs, Stateof MLP.] (DB)...1754
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Civil Services (Pension) Rules, M.P. 1 976, Rule 42(1)(b), District
and Sessions Judges (Death-cum-Retirement Benefits) Rules, M.P. 1964,
Rule 1-A and Higher Judicial Service (Recruitment and Conditions of
- Service} Rules, M.P. 1994, Rule 14 — Compulsory retirement - Petitioner
— Additional District and Sessions Judge — Grant of selection grade —
Previous adverse entries “Integrity Doubtful” — Held — A fter considering -
entire service record, even if judicial officer was awarded selection grade
that would not wipe the previous adverse entries — Petition dismissed.
[Shailendra Singh Nahar Vs. State of M.P.] (DB)...1754
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Companies Act (1 of 1956), Sections 433 & 434 — Winding up —
Application for winding up of the company — Respondent had apparently
neglected to pay the sum and the deeming provision of Section 434
(1)(a) is attracted and it can be held that the respondent company is
unable to pay its debt— Petitioner cannot be denied the order of winding
up of the respondent company by directing it to avail alternate remedy
= Petition admitted. [Bell Finvest (India) Ltd. (M/s.), Mumbai Vs. M/s.
M.P. Proteins Pvt. Ltd., Mandsaur] ...1854
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e . fa, wewEls) ..1854

Constitution —Article 19(1)(g) — Freedom of speech and expression
—Journalist reporting against corruption or misdeeds of public servants —
Order passed against Journalist under M.P. Rajya Suraksha Adhiniyam
based on petty cases — Impliedly means that attempt is made by

.administration to silence the voice of Journalist — Infringement of
fundamental rights — Order passed by District Magistrate and of
Commissioner quashed with cost of Rs. 10,000/-. [Anoop Saxena Vs. The

. Secretary, Ministry of Home Affairs, Bhopal] _ ...1704

FRETT — AT 19(1)(dfl) — a7 BT aiv IFEldT Bt FFIAGT
— ote V9 @ TR (4 aodl ® fa6g TR # RfET — w=er
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AT, . 10,000/ — FA T W APEfEA1 (@ T fa. 3 9w,
fifre afw Btw awad, wtarer) ..1704

Constitution — Article 21-A Right of Children to Free and
Compulsory Education Act, (35 of 2009), Section 12(1)(c) — Proviso—
Right of education to all children of the age of 6 to 14 years —Admission
of 25% of the strength of children in pre-school classes for free &
compulsory education to weaker section — Held - It is obligatory: to
give. such admissions as the Court has duty to enforce not only
fundamental rights but also to enforce legal rights. [The Daly College,

Indore Vs. State of M.P.] : ...2387
GRET — BT 21—V Uq qroiwl @ Ry Frgew i afyard Rear
@T SIRrBIe JRFa, (2009 F7 35), ST 12(1)(H]) — Wgad — 6 | 14 af @1
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Constitution — Article 226 and Criminal Procedure Code, 1973
(2 of 1974), Section 156(3) & 200 — Maintainability of Writ — Writ
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- Petition filed for a direction to lodge FIR —In view of remedy available
u/s 156(3) and 200 of Cr.P.C., power u/A 226 of Constitution of India
could not be invoked — Petition dismissed with liberty to approach
apprepriate forum. [Shoukat Saced Vs. State of MLP.] ...2359

.- WREIT — YT 226 Y 5V HIHAT WiRGT, 1973 (1974 T 2), Iy
156(3) 7 200 — Re F} giavhizar — gerq AT RulE oof axd @ fw 3g
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Constitution — Article 226 and Criminal Procedure Code, 1973
(2 0f 1974), Section 160 — Summon ~ Territorial jurisdiction - Summon
issued to witness at Indore by Crime Branch Mumbai under Section
160 of Criminal Procedure Code, 1973 — Held — Petitioner cannot be
called as he is not residing within Mumbai jurisdiction - Respondent
no. 2 is free to visit Indore & record statement —Summons quashed — -
Petltlon allowed [Manish Vs. State of M.P.] = . 2377

m’%ﬂFr ﬁia‘a'zzswevsyﬁmrwﬁeﬂr 1973 (1974 a:'rz) gRT -
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Constitution — Article 226 — Departmental Engquiry — Judicial
" Review — Charge sheet issued against Petitioner on the allegation that
while working as District and Sessions Judge he had granted anticipatory-
bail to sevéral persons by falsely recording the undertaking given by
the Investigating Officer — Writ Petition is not maintainable against a
charge sheet as issuance of same does not give rise to a cause of action’
on account of fact that it does not adversely affect the rights of a party
except in cases where the charge sheet has been issued by an authority
not competent to do so — Correctness or veracity of charges cannot be
looked into in writ proceedings— Charge sheet cannot be quashed at the
initial stage on merits — There is no allegation that charge sheet has
been issued by an incompetent authority — Petitioner would be at liberty
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to raise all these objections and grounds in the departmental enquiry
that is pending against him — Petition dismissed. [Jagdish Baheti Vs.
High Court of M.P.] (DB)...2075
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Giis | (Serdter g fa. sE9Id afe wadl) ' (DB)...2075

Constitution — Article 226 — Establishment of Medical College
—~N.O.C. and consent of affiliation issued by University bearing same
outward Number — M.C.I. sent negative recommendation on the
aforesaid ground — Subsequently, as Medical Science University was
. established, the petitioner approached for grant of affiliation — Trust

also deposxted Rs. 50,30,000/- as affiliation fee — As Code of Conduct
was in force in State of M.P., the University could not issue consent
- for affiliation — Subsequently, consent of affiliation was issued by
Medical University on 25.04.2015 — However, in meeting dated
29.04.2015 Executive Committee of Medical Council gave negative
recommendation as submission of document was not within time — Held
— Discreparicies in two letters issued by R.D.V.V. which was competent
to issue those letters ought to have been ignored — Petitioner had
submitted the consent of affiliation from Medical University before
the meeting of Executive Committee and Union of India had also wrote
to M.C.L to process the recommendation in the light of consent —
M.C.I. directed to take final decision before commencement of
admission process for academic year 2015-16 — Petition allowed.
[Gyanjeet Sewa Mission Trust Vs. Union of India] (DB)...2088
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Constitution — Article 226 — Maintainability of Writ Petition
against Judicial Orders— Writ Petition filéd against the order by which
application under Order 21 Rule 97 of CPC has been rejected — Appeal -
would lie under Order 21 Rule 103 — When other statutory remedies
are available to the petitioner for redressal of his grievance, judicial
orders passed by Civil Court are not amenable to writ jurisdiction under
Article 226 of Constitution. [Satya Pal Anand Vs. Bal Neketan Nyas,
Bhopal] ) (DB)...1772

TITENT — ggeT 226 — ~ufdw JRY) @ g Re aifer 71
wyvfigar ~ sy foas g fuw. @ sy 21 fag o7 @ sfasfa
s aeflerR foar T, @ fiee Re oifrer — arew 21 By 103 @
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SR Sude ¥, Rufaa e g wike =wifie smew wfiarr @
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Constitution — Article 226 — Policy Matter — Judicial Review —
Where a policy is contrary to law or is in violation of the provisions of
Constitution, or is arbitrary or irrational, Courts must perform their
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constitutional duties by striking it down. [State of M.P. Vs. Mala
Banerjee] : (8C)...1642

. TRETT — JYBT 226 — HTT FAIAT — *E gAREET —
wiel fifa fafy 3 faeda @ 1 WREme @ Suaat @ SeEa ¥ @
T W@ agfamgaa @, ETaal § 9w afteiya e v wdenfre
dodedl BT TTad S Y| (9. wsg 4. wrar a=sff)  (SC)...1642

Constitution — Article 226 — Precedence — Judgment of Co-
ordinate Benclt — A Bench should ordinarily follow the decision of a
Co-ordinate Bench or else should forward the matter to the Chief
Justice for constituting a Larger Bench in case the reasoning and

conclusion of the Co-ordinate Bench is not acceptable. [State of M.P. -

Vs. Mala Banerjee] : . (SC)...1642

WIRErT — 33907 226 — Y a7 — wxed =l &1 fAofg —
WO Y ¥ UF g # wwea e @ frofa o1 aguwer s
e a9y M B gE [Etnfy B 9sq 9Edis @ TeT eq
i fia e Tifey, aft wwsa e o ad Al Pred wfor o
T 21 (A9 5w R wrer geeff) 0 (SC)...1642

Constitution — Article 226 — Writ Petition — Whether
Infructuous — Central Government referred the negative
‘recommendation submitted by M.C.I. back for reconsideration of
Scheme of yearly renewal — M.C.I. again submitted negative
recommendation — Central Govt. during the pendency of the petition

issued communication mentioning “Central Government has decided
to accept the same — It does not state that Central Government has -

accepted the said recommendations of M.C.1. — Recommendations of
" M.C.L can be accepted only after giving opportunity. of hearing to
petitioner due to submission of fresh recommendation — Second
recommendation made by M.C.L is also under challenge — Petition
cannot be said to have become infructuous. [RKDF Medical College
Hospital and Research Centre Vs. Union of India) (DB)...2107
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Constitution — Article 227 — Scope of mterference Trial Court
directed petitioner to pay ad valorem court fee on the suit — Impugned
order was passed by the trial court under the vested discretionary
jurisdietion and does not appear illegal, irregular or against the propriety
of law, cannot be interfered at this stage — However, in the interest of
justice in the available circumstances, petitioner is extended further period
of 30 days-to take steps to amend and modify thie valuation and to pay
‘court fee. [Harish Patel Vs, Sanjay Kumar] Tt .1676
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Constitution - Article 227 — Writ — Maintainability — Alter_native
remedy of appeal available — Violation of principle of natural justice —
Availability of alternative remedy is no bar — Writ is maintainable.
[Chandrakanta Bai Vs. State of ML.P.] ‘ (DB)...1657
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Constitution — Article 265 — Sthaniya Kshetra Me Mal Ke
Pravesh Par Kar Adhiniyam, M.P. (52 of 1976), Section 3 — Entry Tax
— Rate of Tax - By notification dated 1-5-1997 which remained in force
till 30-9-1997, rate of entry tax was reduced to 1% — However, as per
proviso, the dealers who had already paid the tax at the higher rate
were not entitled to 'refund of the same — Article 265 provides that no
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tax shall be leviéd or collected except by authority of law — Proviso
providing for non-refund of tax paid at higher rate is unconstitutional
being violative of Article 14 and 265 of Constitution of India - Appeal
allowed. [Vikram Cement Vs. State of M.P.] "~ (S0)...1647
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Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
Dispute — Business Transaction/Business Ti ransactions — Whether a
dispute arising out of contract for sale and purchase ofimmovable property
owned by respondents is amenable to adjudication under Section 64 —
There was a single transaction whereunder the respondents had agreed
to sell to society a parcel of land for use by Society — As respondents were
not in the business of selling land as a commerecial or business activity, it
would not be a #business transaction” leave alone “business transactions”
—Dispute was not maintainable. [Bhanushali Housing Cooperative Society
Ltd. Vs. Mangilal] ' (SC)...2293
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Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
Dispute Touching Business — Dispute arising out of the purchase of the
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Iand owned by respondents is a dispute touching the business of Society.
[Bhanushali Housing Cooperative Society Ltd. Vs. Mangilal] (SC)...2293

wEelN wiasel JffraT, 47 1960, (1961 &7 17). T 64 —
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R} I faarg wiesdl & oRITR 4 ¥9Ra farg 21 (@rgenedt sefyT
wiatRfes v fafis fa. aidara) (SC)...2293

Court Fees Act (7 of 1870), Section 7(iv)(c),(v} — Ad valorem
Court Fee — Consequential relief — Suit for declaration that the suit
property is joint Hindu family property and further declaration that if
any alienation has taken place, the same may be declared as not binding
—Second part of relief is consequential relief and not in sequence as it
cannot be granted unless first relief is granted — Petitioner rightly
directed to pay ad valorem court fee — Petition dismissed. [Sudha
Jaiswal (Smt.) Vs. Sunil Jaiswal] - «.2371

~rgrerd B AT (1870 ®T 7). GRT 7 (iv)(c),(v) — Feargwre
~rarad Big — IRwe Fgaly — aivvn 2y as e T dufa Wga
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Court Fees Act (7 of 1870), Section 7(iv)(c),(v) — Valuation and
court fee payable — Consequential relicf — Consequential relief means
some relief which would follow directly from declaration given, the
valuation of which is not capable of being definitely ascertained and
which is not specifically provided for anywhere in Act and cannot be

claimed independently of a declaration as a substantive relief. [Sudha
Jaiswal (Smt.) Vs. Sunil Jaiswal]. o ..2371
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Legitimate child — Artificial insemination — Child who is-born as a.
result of artificial insemination is a legitimate child - Though husband
is not a biological fathier, but he is liable for child’s support because he
willfully consented for artificial insemination which implied a promise
to support — Child is also entitled for maintenance. [Manoj Kapadla
(Dr.) Vs. Smt. Manisha Kapadla] 2239
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-Criminal Procedure Code, 1973 (2 of 1974), Sectlou 125 -
Maintenance amount — Wife filed marks-sheet and transfer certificate
of her son in which name of the present petitioner was mentioned as
father of child — Her name was mentioned as wife — This document
relate to the year 1997 — It is admitted that applicant has second wife
—Maintenance rightly granted. [Nahar Singh Vs. Jhinki Bai] ...1884
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Criminal Procedure Code, 1 973 (2 of 1974), Section 125 -
Maintenance — False allegation — Husband failed to prove that wife is
living an adulterous life— Sufficient ground for wife to live separately.
[Manoj Kapadia (Dr.) Vs. Smt. Manisha Kapadia] ' «.2239
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Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3) &
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200- See — Consttmnon Article 226 [Shoukat Saeed Vs. State of

M.P.] : | ...2359
| guw gfear afXar, 1973 (1974 &7 2), GRTQ 156(3) T 200 — 3G~
T — JBT 226 (‘\’ﬁﬁ w3y fa @y <rem) ...2359
' Criminal Procedure Code, 1 973 (2 of 1974), Section 160 — See
— Constitution — Article 226 [Manish Vs. State of M.P.] «.2377
| quE ghyar Wik, 1973 (1974-T 2), ‘G 160 — ¥@ —~ GRENT —
FFe8T 226 (ANhw fa. 449, w=a) . . ..2377

Criminal Procedure Code, 1973 (2 of 1974), Section 167(2) —
Period of Police Remand — Whether- period of 15 days should be
reckoned from the date of surrender or from the-date when accused
was produced by police before Court for pelice remand — Held -
Respondent surrendered before the High Court on 18.06.2015 and was
sent to Judicial Custody — Application under Section 439 of Cr.P.C.
was rejected on 29.06.2015 and police took custody of respondent on
30.06.2015 and produced him before designated Court — Designated
Court limited the period of police remand till 03.07.2015 as otherwise,
period of 15 days would exceed — Period of 15 days would start from .
the date when the respondent was taken in custody by police and
produced before Designated Court and not from the date of surrender
—Application allowed. [ State of M.P. Vs. lem Goyal] (DB) 2274
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Criminal Procedure Code, 1973 (2 of 1 974); Section 221 — See:
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— Penal Code, 1860, Section 306 [Arun Vs. State of M.P.] ...1825

TUS FIHAT GIew 1973 (1974 @7 z), ST 221 — P& — gvg
Y/BaL 1860, SV 306 (G 4. 9.U. IeA) ...1825

Criminal Procedure Code, 1973 (2 of 1974), Section 22 7/228 -
See — Penal Code, 1860, Section 307 [Umesh Singh Vs. State of M.P.]

...2490
TUS FHRAT Wil 1973 (1974 ®7 2), gieT 227 /228 — ?F — qUE
 wfear 1860, aIVT 307 (SRW Ris f1. 7y, o) ...2490

" Criminal Procedure Code, 1973 (2 of 1974), Section 319 —
Additional Accused —No charge sheet was filed against the applicant and
the 1.O. kept the investigation pending against the applicant, although his
name finds place in FLR. and statements — On the basis of defence, the
evidence given by injured witness cannot be brushed aside —No right had
accrued to the 1.O. to reserve investigation for a particular person/accused
—Charge shect has to be filed for the entire case and not for any particular
person/individuals -1.0. has given undue shelter to applicant while filing
charge sheet — As the I.O. kept the investigation pending against the
applicant and applicant is not ready to appear before the Trial Court, arrest
warrant could be issued directly — Revision dismissed. [Rajendra Alias
Raje Vs. State of M.P.] ' ...2232
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Criminal Procednre Code, 1973 (2 of 1974), Section 320 —
Comprontise - Complainant has filed compromise application during
the pendency of appeal which was duly verified — Application for
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compromise accepted in respect of appellants No. 2 to 4 who have

. been convicted under Section 325/34 — Application in respect of

appellant No.1 rejected — However, the Sentence is reduced to the
period already undergone and fine amount is enhanced to a sum of Rs.
10000 from Rs. 1000/-. [Ashok Vs. State of M.P.] . «.2475
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Criminal Procedure Code, 1973 (2 0f1974 ), Section 321 — Locus
Standi — Complainant or any other person has locus standi to oppose
withdrawal of a case. [Pushpa Dharwal (Ku.) Vs. State of M.P.] ...2260
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— Rrergasal @1 56 s afya ot gewor oo R o @ Bk o

| @ o g 9 &1 AR 21 (g grare (mard) fa. a9, w=1) ...2260

Criminal Procedure Code, 1973 {2 of 19 74), Section 321 -
Withdrawal from Prosecution — Cross case pending — Case was not
listed — Application u/s 34 was entertained without hearing complainant
~ Compelling one of parties to face trial and giving benefit to other by
withdrawing the case ought not to be allowed — Order granting
permission to withdraw from prosecution set aside — P.P. may file fresh
application u/s 321 and court is free to decide the same after giving
opportunity to complainant — Application allowed. [Pushpa Dharwal
(Ku.) Vs. State of M.P.] 002260
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Criminal Procedure Code, 1973 (2 of 1974), Section 321 —
Withdrawal from Prosecution — Functions of Court — Court performs
supervisory and not adjudicatory function — Consent by Court is
discretionary — Court must consider that (i) Whether withdrawal of
prosecution would advance the cause of justice (i) Whether case is likely
to end in an acquittal (iii) whether continuance would only cause severe
harassment to accused (iv) Whether withdraw is likely to resolve dispute
(v) Whether grounds are valid (vi) Whether implication is bonafide or is
collusive. [Pushpa Dharwal (Ku.) Vs. State of MLP.) «.2260
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Criminal Procedure Code, 1973 (2 of 1974), Section 321 —
Withdrawal from Prosecution — Functions of Public Prosecutor —
Withdrawal from prosecution is an executive function of Public Prosecutor
and ultimate decision to withdraw is his power and must be exercised by
Public Prosecutor and none else— Govt. may suggest to Public Prosecutor
to withdraw a.parﬁcular case and nobody can compel Public Prosecutor to
withdraw. [Pushpa Dharwal (Ku.) Vs. State of MLP.] «..2260
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— @ FPgtaE & s — afres $ 9w JAWT e abrase o7
mmmméﬂ?maﬁmsfﬁmﬁ[ﬂfummﬁéeﬁ?
RrasT yat1 siw aftmiss grr fear sir ity stk = 75 el ok &
g — e die Aaltmies et ol fifYre gevor amw @9 © fad
g ? od! ? alv g 4 @ fau S A e afmies @t 9=
TEl WX BT (g arvara (@A) fa. 1. o) .+:2260

Criminal Procedure Code, 1973 (2 of 1974), Section 321 —
Withdrawal from Prosecution —~ Law discussed. [Pushpa Dharwal (Ku.)
Vs. State of M.P.] «..2260

TVS HAHAT GIeT, 1973 (1974 &T 2), SRT 321 — IfiorT arqw
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Criminal Procedure Code, 1973 (2 of 19 74), Section 439 — Bail -
Admissions in Medical Colleges were given by corrupt means - Offence
has potential of undermining the trust of people in the integrity of medical
profession — If undeserving candidates are admitted to medical courses
by corrupt means, not only the society will be deprived of the best brains
treating the patients, patients will be faced with undeserving and corrupt
persons treating them — Bail cannot be granted —~However, as applicant is
in jail for more than 1 year and there is no substantial progress in trial, it
is directed that in case trialis not completed within one year, the applicant
shall be entitled to apply for bail afresh to the High Court. [Vinod Bhandari
(Dr.) Vs. State of M.P.] _ " (80)...1625

TS GfFAT wWiewr 1973 (1974 BT 2) @ier 439 — wwTg —
ATYRETT FERErTTT W v wrEra grer gdw A wd — awae
fafeedle a3 ot w R/ Wt @7 v saek o @
mé—uﬁmﬁwmwﬁﬁaﬁqwm‘mﬁrﬁrﬂﬁamm’#
nﬁmﬁmw?.a$wma&:mﬁwmmfﬁqﬂvﬁ'$wﬁ
T g, T, ST YR B 9 st ek awe afiat o7
Wﬁ'ﬁ—mmﬂﬁﬁmﬂwﬁ—ﬁﬁgﬁmﬁ?mﬁW1 _
ﬁﬁmmwﬁﬁaﬁ'émﬁ?ﬁmﬁ‘aﬁs‘wmﬁgﬁ
?.wﬁéﬂmﬁ?mwﬁsaﬁ:wwa%tﬁmﬁwwﬂﬁﬁm-
m,anﬁw,mwaﬁaﬁﬂﬁﬁmmﬁqmﬁmm
FBER FAT| (T s (1) R Wy, wrow) (8C)...1625

Criminal Procedure Code, 1973 (2 of 1974), Section 439,
Recognised Examinations Act, M.P. (10 0f 1937), Sections 3(D), 1, 2 &
5 (also referred to as ‘Manyataprapt Pariksha Adhinivam, M.P. 193 7%)
and Penal Code (45 of 1860), Sections 409, 420 & 120-B - Bail -
Applicant alleged to have acted as middleman to facilitate candidate
who had appeared in examination conducted by VYAPAM for Pre P.G.
Medical course — Apprehension that I.Q. will be biased based on vague
and unsubstantiated plea which cannot be accepted — Further the
applicant has refused to accept the offer of STF of interrogation of
applicant under the supervision of STF chief — While deciding
anticipatory bail it has already been decided that custodial
interrogation is necessary —Although applicant has rejected the offer,
even then STF chief is directed to supervise the interrogation session
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—Application rejected. [Vipin Goel Vs. State of MLP.]  (DB)...1916

TUS TIHAT GIFTL, 1973 (1974 &1 2), SRT 439, FIGamATT UET
gy, 7a. (1937 @1 19), awrd 3(el) 1. 2 T 5 vT VS WRWGT (1860
- BT 45) GIRTY 409, 420 T 120—FF — GHTT — AAEH | ATHAT w7
ST yRRfal W weg B @ fod famifad & we F e fear & amed
N1 qrtfe & 78 wowiey fufean wmamw qd wden ¥ aftafa
gV of — a8 ImereT 5 3w aRrar verard) B, sRuse ue s
aftares W araRa 2 ot Sien = fear o wedr — su9 afifvad
IS 7 (A.ATE. T[T & eV ¥ Ad5H B (P B B T
Th. @ Y&IE & JaR f5ar @ - afyq sora a1 fafee s we
7 vgd € fafifiaa fear v @ o afrar ¥ qwaw smawas € - g=f
FEeF 7 A PR fha 2, @ A wadew. e & (gWe |4
&1 qHdeT w1 @ fad PR fear s € — smdew sfler fear
Tar| (fafs wiga fa. 7.y, w=w) (DB)...1916

Criminal Procedure Code, 1973 (2 of 1974), Section 454 —
Supurdaginama of vehicle — 200 bottles of Rex Cough Syrup were
being transported in an unregistered vehicle — Vehicle was purchased
on 22.10.14 and was insured — Vehicle was yet to be registered in the
name of the applicant but he is title holder thereof — If a vehicle is
seized in connection with criminal case, it should be returned and should
- notbe allowed to rot in unprotected condition — Court shall call a report
from Police Station regarding engine and chasis numbers and if they
match, the vehicle shall be released in interim custody on condition.
[Harshvardhan Pandey Vs, State of M.P.] : ...1902

5O HiHar Giedl, 1973 (1974 BT 2), €T 454 — TIET BT QLT3
— Y7 &% RIRT ¥ 200 staal &1 aRaeT adsfiaa area & fan o &
AT — 22.10.14 H e w9 A1 T o iR dMwmT o — AT @
goflevol Y AREF & T W T AT GNY 98 SUDI SHURS © — AN
ARG AHOT & Haer ¥ areq 9@ fFar smar € o9 o 9rod fear
o ARl Al aRRm Refd § wwE W wd R W owewr —
=rrera g9 AN AN @i @ wag F yfow o ¥ afides gartw
v afy Sus1 frary siar 2, aes o wal @ wrer sale afrar ¥
_BIeT S| (gefasfy o 13 . wiea) ...1902

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Sections 406, 420, 461, 471 & 120-B —
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Jurisdiction of Criminal Court— There is a dispute regarding the lease
of the dairy farm to the respondent no. 2 — It is purely a dispute of
civil naturc and for this purpose the jurisdiction vested in a criminal
Court cannot be invoked to settle a dispute which is purely of civil
nature — Proceedings quashed. [Subodh Kumar Gupta Vs. Smt, Alpana
Gupta] ...2494

TUS JiHaT Giear, 1973 (1974 T 2), &7 482 ¥ §vs wiear (1860
BT 45), GIIY 406, 420, 461, 471 T 120t — JPsE =yrgraw &}
afreTRar — geaefl Faiw 2 ® ] wE. BT veer A W @ wdw A
frag @ — av = wv @ fifaw mofy & faarg @ alv 39 wwiew 2g
wifves =rarad d it afmeiar 1 sads ¢ far feem @ /i
af forar o wwar W gE w7 @ Rifre wafy o1 € - erfarfyar
afrEfea | (gata R war fa. sl gerar g ...2494

" Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Expunction of Adverse remarks — Trial Court after recording the
evidence of prosecution witnesses and before recording the statements
of accused persons under Section 313 of Cr.P.C. directed the
investigating agency to further investigate the matter and also directed
the authorities to initiate deparimental enquiry against the applicants
— Held — Court below should not have passed the order of further
investigation after taking cognizance by framing charges as the
impartiality of the Court will erode and such act of Court will amount
to usurping the role of prosecutor —~ Further the Court should have
passed the Judgment pointing out Iapses if any — Trial Court has passed
the impugned order in gross violation of established procedure —
Further no opportunity of hearing was given to the applicants before
passing the order — The Court also cannot direct for holding a
Departmental Enquiry — Order set aside. [Kamal David Vs. State of
M.P.] 2323

gve Fiwar wiedl, 19738 (1974 &7 2), &7 482 — Afaga Eaforg
T Ferar arEr — faarer =rarew g0 sftgies Wiy o1 aeg afrfafea
T B yva Y SHE. B ORI 313 B Iuiq afne =t @
s FffaRad o34 ¥ qd aayor gorell &1 anra A afafReg s
& @ fae FRRmE fear T i sdeew © faeg e g aRg
a9 fay mieRat o @ PRRw fea o - affeiRe - fed
T Bl Ay faRfam $R 99 A% @ Twag afiRes = a1
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arew & wia o ey e so <maraw @) Prwear o
AN AITeE I ST FfAr) aftrgieE B e ® weu @ i
A — g afaRea =mara B TeRat B o e e ge, afy
®ig € @, Fivfa oiRa svET |few o — RaReT =marer 3 wenfe ghear
P HIV Iedwd ¥ anefie sy wie fear @ — gud sifaRew amder
TRT B W/ qd AAIHTT B G BT SIY sauy 9L faAr waw o
— fearfrr wifg oo & foy o <urarer PR T8 o) 9ot — sy
Iurer | (@ae Sfas fa. w1y, wy=u) -.2523

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See
— Penal Code, 1860, Sections 420, 467, 406, 468 & 471/34 [Umang
Choudhary Vs. State of M.P.] _ ...2285

VT gipar wiewr 1973 (1974 @7 2} GRT 482 — ¥E — zvs
WIeTl, 1860, HIVIY 420, 467, 406, 468 T 471,34 (T e fa. 7.
TY) ...2285

Dental Council Rules of MDS Course Regulation 2007, Section
1 — Selection of Post graduate students — Stipend — Private Colleges —
Benefit of stipend has been given to students who have been pursuing
their studies in Govt. College, but benefit has not been extended to
students who are pursuing their studies in private colleges = Criteria
of admission in Private College and Govt. College is different —
Students prosecuting their studies in Govt. College cannot be equated
with students prosecuting their studies in private college, as students
with higher percentage of marks are being allotted the Govt. College
and fee structure is also different — Respondent No. 4 is running an
Institute within statutory framework — Direction to respondent No. 4
to pay stipend to its students would infringe the fundamental right to
establish and run the educational Institute — Petition dismissed. [Rahul
Bhartia (Dr.) Vs. Dental Council of India] (DB)...*38

VE.SLOE. wgumy @ ford wa ffeour uRag @ fam, fRfraaT zo07,
gRT 1 — raslae [Renfdal a7 797 — vragha — foft geif3ees —
ATEDIG TARTfIenerdl § qeggRa el # eragRia 1 s far @ gy -
frofl werfaereaY & scorera faRiay ) @ T Rar e € — PR
TEfdgray S Mol By ¥ @y w1 geeEs B @ — se
weTlaerera 7 e fenffat «f froh wefareay § arsrarg iy
% aRTER el WY o A, FT% Jeaax ARd @ 9t are Rt 5t
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IaEE ey ImEfed fpd o @ § &iv wiw w7 orar @B @ -
geefl, Hi® 4 WRI B B wREl & HiaR 9 6 2 -yt e
4 & I fenffat o sEgfia X @1 FRw, dafe dwn @ wnia s
SR 9 @ g ARNGR T e s — AT Wiker | (Tga achig
(1) fa. Ica HeoRE aiw gRE) - (DB)...*38

District and Sessions Judges (Death-cum-Retirement Benefits)

Rules, M.P, 1964, Rule 1-A — See — Civil Services (Pension) Rules,
M.P. 1976, Rule 42(1)(b) [Shailendra Singh Nahar Vs. State of ML.P.]

' (DB)...1754

Rrer va &= ~rgrElter (qcg W dartigica &) (94, 930, 1964,
fram 1—¢ — 3@ — fYfea ar (@w) 35 987 1976, g7 42(1)(F)
(Ga= Riz e A 7.9, 7979) (DB)...1754

Education — Common Admission Test — Entfrance Examination
for admission in different institutes of IIM — Raw Scores — Common
Admission Test was conducted following the Item Response Theory
(IRT) - Raw Scores are used in Traditional Examination System known
as Classical Test Theory (CTT) — Raw Scores were applied to a process
of equality and scaling using highly sophisticated mathematical
modeling known as IRT — IRT approved by CAT Committee which is a
body expert — Evaluation process is a academic policy cannot be
subjected to writ petition in absence of any malafide or in absence of
violation of any Statutory Provision — No malafide alleged against
respondent No.3 who had conducted the examination in a most
transparent manner — Petition dismissed. [Rutvj Waze Vs. Union of
India] (DB)...2024

Rrer — warr~ 7@ oviar — ang.ams.va. @1 = wversi 7
maer 8g mdw wiar — ¥ v — smged vy emdy (endame ) &
e $Yd gY 9T MRy ET A 9 1§ — I w6 B aulE
ety womelt ® Suaty fear o @ o wifew 2w Y ([MLAd) @
YA HA 2 — IRNIARE 3 T A 99 959 w7 | wiee /giaw atrda
ATSfAT BT ST FXd Y WAEAT ¢ Iuiae ufear @ faw X =i
& oy, fear T — e wiify ot v feve e @ @ g gl
IR agifaa’ — Jearew ufpyr ge dabe Aifc 2 R fadl g
&Y sruRerfa & ar feelt Srh ouda @ Seauq @ IwE ¥ Re aifasr
& amef 9 foar o1 goar — gl #. 3 @ faws w1 A
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afrefr 7€ R aera TRl €U @ e garte @ & — afet
=R | (witew g fa gfe afe 1) (DB)...2024

Education Department (Technical Brancl) Contingency Paid .

Employees Recruitment and Conditions of Service Rules, M.P. 1978,
Rule 7 and Work Charged and Contingency Paid Employees Pension
Rules M.P. 1979 — Krammonati — Employees on regular work charged

and contingency paid establishment being governed by same set of .

Rules 1978 and 1979 are entitled to same benefit — Denial of benefit
of krammonati scheme is bad — Respondents directed to settle the
claim in the light of judgment passed in Teju Lal Yadav’s case. [Man
Singh Thakur Vs. State of MLP.] ..2355

Rrar Garr (Getet rar) srafaear dav #id avaiRal b
yof aor War wd” fAgw AH 1978, AW 7 vd w1Y TIRT 7 sTEleTHar
a7 @1t sHart 9T faw a5 1979 — wat=ifr — frafa el aif
g aTaRA®ar daa M RIU=T @ HHanor, Frow 1978 9 1979 @ GAM
THE g1 UIRE 19 & 1 99 19 @ §PIN € — DA aieen @
A ¥ IR T Agfaa 2 — wwgeffuer @ dS(aT gag @ wewor §

aiRka frefr @ eomets ¥ 7@ @1 Pvem 3% @ R R R war)

(7T e oex fa. 7.9, W) . ...2355

Employees’ Provident Funds and Miscellaneous Provisions Act,

(19 of 1952 ), Sections 14-B & 32A and Employees Provident Funds
Scheme, 1952, Para 32-A — Damages — Petitioners are grant in-aid
. Private Educational Institutions — Contribution of Employees and
Employer — Initially the petitioners uhsuccessfully challenged the
application of Act, 1952 — Contribution was deposited belatedly after
the SLP was dismissed by Supreme Court—Regional Provident Fund
Commissioner held petitioners liable for damages — Held — In case of
APFC Vs, Ashram Madhyamik the damages were reduced to 25% —
Maintaining the parity, the damages are directed to be reduced to 25%

- - Petition partly allowed. [Naveen Vidya Bhawan Vs. Regional
Provident Fund Commissioner] v *37

P AT Ffg—fEr oy qEY SuTer e (1952 &1 19), Ry
14~} T 320 OF AT AET-RRr T, 1952, v 32—7 — afaqfif —
Ao, WErgd A Wik Wigae afre Wt & — sHanmr aiv
Frate &1 JUeE — JRA F AT 3 aftfrer 1952 ) waisaar w6
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Fupaaqds gatdr € — meﬁﬁﬂaﬁnﬁrm
Tiftar f&d o 3 uva fEfa $ 0 ¥ Feem s fear oo -
a=g wfrs &Y smgea | ardor o afgfif @ fag < osoar -
aftifEiRa — thoed. fa. amsw aeafis & o ¥ aftgif <t
Tera] 25% far Tar — aarar s w@d g5 afoqfi o gew 25%
a1 @ fag FRRM frar o — afyer s wor) @9 faer 999 fa
ot wrfas = wog SheR) %37

Employees Provident Funds Scheme, 1952, Para 32-A — See —
Employees’ Provident Funds and Miscellaneous Provisions Act, 1952
Sections 14-B & 324 [Naveen Vidya Bhawan Vs. Regional Provident
Fund Commissioner] L - %37

FTGIt Fiaa-fer gl 1952, 9¢ 32—V - ?@ - sHard
TR gic @t gvg gy, 1952 arry 14— 7 320 (A

- foem w9 f4. e aiiis e vve wheR) . *37

Establishment of Medical College Regulations, 1999 —
Regulations 7 & 8 — See — Medical Council Act, 1956, Section 10-A
[RKDF Medical College Hospltal and Research Centre Vs. Union of
India] - (DB)...2107

mgi%‘mﬂf:ﬁ%mmn‘ w1 wrgT faf5aa, 1999 —l%ﬁwvrr 78
— 28 — A fErT TRV IR, 1956, GRT 10-7 (MRS 1Y%, e
Fdw gifed yoe Rud A= fa. yfw e gfean)  (DB)...2107

Evidence Act (1 of 1872), Section 32 — See — Penal Code, 1860,
Section 304-B [State of MLP. Vs. Surendra Vishwakarma] (DB)...2251

G Ay (1872 &7 1) aRT 32 — a‘a‘ — TU% §I30I, 1860,
grv7 304-41 (A%, vy 4. g¥= fawaenf) _ (DR)...2251

Evidence Act (1 of 1872), Section 101 — Burden to prove — The
burden to prove that the vehicle was not involved in the accident was
on driver and Tempo owner (respondent no. 1 and 2) —But they failed
to discharge their burden. [Mohd. Azad @ Ajju Vs. ‘Mahesh] ...1810

WMW(!&?Z’W!} gIT 101 — AT T 9V — U5 9if|q
o @1 AR fo gHent & qeT mfe W on, wiee @ R wr)
(el 5% 1 9 2) W o7 — Wy 3 AUET AR ST I ¥ wwd
e | (Mewg arore 99 sy, fa. 9e9) - ...1810
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Evidence Act (1 of 1872), Section 138 — Re-examination — Public
prosecutor was allowed by the Court to exhibit the Test Identification
Parade memo as the same could not be exhibited during examination-
in-chief — New matter can be introduced u/s 138 of Act, 1872 with a
rider that opposite party shall be given opportunity to cross-examine —
Test Identification Parade memo was already the part of charge sheet
and defence was aware of that — As defence was allowed to further
cross-examine the witness, no irregularity commitied in permitting the
Public Prosecutor to get the Test Identification Parade memo exhibited.
[Mohan Singh Vs. State of M.P.] ...2501

TIET JferfaaT (1872 &7 1), ERT 138 — ATV — AT BRI
Wie IfrEiee B TEEd WE IO 4GRfT s @ apafy O 7 = fe
9 Bl e qhaer @ 3w aefdfa 9@ fear W wer o — aifrfrm,
1872 @ GRT 138 B faia 74T w2 wfase frar w7 wwar €, 99 Faw od
& A1 {5 freg vaer & IRRaT o7 saue g aiT — wen RS
99T Ygd 9 ARIY uA 51 frear o7 @i 39 qew § 9919 uel Srenrd e
— qf% 3ua va & wiel o1 afoRaw sfawdaor s 3 agafa <€ i,
a?maﬁﬂwﬁwﬁammﬁfﬁmﬁﬁﬁmmﬁré#ﬁ
aﬁﬁmﬁwﬁwwﬁaﬁgﬁél(ﬁﬁﬁrgﬁ 7. W) ..2501

FarestAct (16 of 1 92 7), Sections 52, 524 & 52B Confiscation
of Vehicle — Knowledge and consent of owner — Nothing on record that
the driver of the jeep was transporting 25 bags of manganese ore with
the knowledge and consent of owner — Owner has specifically stated
that he had handed over the jeep to the driver for carrying passengers
— Photographs of the jeep also shows that vehicle was registered as
taxi having seats, which means it was meant for plying of passengers ~
In absence of any consent or knowledge on the part of the owner to
commit forest offence, vehicle cannot be confiscated — Order
confiscating the vehicle set aside. [Vijay Kanwde Vs. Sub Divisional
Officer] ..2511

a7 HIATT (1927 BT 16), GRT 52, 520 T 5291 — FI&7T BT Ifwvor
— W1 BT wEErt ve wEafy — afte w ae Td 5 WiT &1 ggax,
W D1 W) §8 wgaiad /@ A ior saes @ 25 FiRE @1 uRasT B¢
@I o7 — wrft 7 fafafd vy } som fear @ 5 su @it &t & o
@ fay gzax «t ofiy |idl off — sfiy & wrafrs 6 sefd € % 9w
ot & w9 F Uoflag o foww Wi wrfi off, et wof % @ % aw
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TfEt & a & wH @ fav off — wrh @) gy /@ 9 g 1w
& faslt weafa ar s Y sl 47 e &1 sftever T8 fea
mm—ma%maﬂméwml (o «rag fa. @s

- fefaerma arfray) - L2511

Forest (Conservation) Act (69 of 1980), Section 2 — Approval
before changing use of forest land for any non-forest purpose — Held -

Prior approval of Central Government is necessary [Olpherts Pvt. Ltd.
(M/s.) Vs, Union of India) ' - %32

g7 (wveror) ST (1980 ®T 69), T 2z — a9 Afv w1 wuAlw
fosd srarfa w2 uRafia o @ qd agaies — afifeffa -
B BN BT [@TAIEA A ¢ | (awd vifa (1) & g e
gfea) e ®32

General Clauses Act, M.P. 1957 (3 of 1958), Section 13 — Singular
or Plural—Principle underlying Section 13 of Act, 1957 regarding singular
including the plural and vice versa docs not have universal application
and that principle can apply only when no contrary intention is deducible
from the scheme or the language used in Statute. [Bhanushali Housing
Cooperatlve Society Ltd. Vs. Mangilal] (8C)...2293

wrEIRYT @S frfagE, 9x. 1957(1953 FT 3) gNT 13 — vHITT
A7 gTFT — SEFAT B GHIAYW & WY Yhaaw A fRuda @ gEw A
Ffrifrae 1957 @1 T 13 § Fafifea figra @ gatsaan ydeandy 8 @
Y aE RIEIT d9d 79 AF) 1 W9 9T A1 BN W TG wren |
&g WRrEd s T et @7 wear | (ATgEm ¥eiiT siaiwfa
wrard fafies fa o) (8C)...2293

Griha Nirman Mandal Adhiniyam, M.P. 1972, (3 of 1973),
Section 50 and Housing Board Accounts Rules, M.P. 1991, Rules 5.4
& 5.7 — Cost of Land - In Advertisement it was mentioned that the
price of houses are provisional — Subsequent hike in price of Land at
the time of allotinent — In view of clause contained in advertiscment
and provisions of Act, 1972 and Rules, 1991, hike in price of land is
permissible —- However, the same has to be done by applying the doctrine
of proportionality and not on the basis of Collector’s guidelines — Cost
of developed plot in the year 2009 was provisionally fixed at Rs.
16,500/- per sq. meter — Enhancement of the same to Rs. 30,000 per
sq. meter bad — Price of developed plot may be revised by adding 10%
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to provisional cost every year upto the date of demand made upon the
said amount — Interest at the rate of 9% per annum may be added on
such enhanced revised value amount — Appeal partly allowed. [Madhya
Pradesh Housing and Infrastructure Development Board Vs..B.S.S.
Parihar] (8C)...1959

wg Frafor osd SR, 3. 1972 (1973 T 3), §INT 50 ¥ Y€
Frafor g d@r g 7H 1991, A7 54 @ 57 — ¥ 3 @ —
s A g€ Sfrafad or 5 wel ) Fd evkm & — a9,
aEe @ wng qf 37 diwa 7 sl - faeme § geffe ws aen
ARIPRET 1972 Td FrM 1901 3 Staal @ giema wEd g AR @1
g ¥ agiod oy € — fag, IR arguimar o1 figta o e
Rear w17 =1feT @R % % Bader 3 Rntdal @ e w® — 79 2009
¥ R s 3 Bd gTRE w9 ¥ ©. 16,500 /— AR 3 dew Fifkaa
B g off — S B . 30,000 /— WY T+ *freX wgRN T AT — I
AfY W T @ Ry 9o faefia gEs 9 dug 7@ E o 10% IEfo
ary SiseR YTARE B o Fedl @ ~ 39 yeR Terfl 1§ T 1o
Y RT W 9% AREs # =X | W wieT W @eal € — A e
oo | (eEudE ERRIT YUe TR IR TeaEw i 4 fguga
IRER) . (SC)...1959

Higher Judicial Service (Recruitment end Conditions of
Service) Rules, M.P. 1994 — Rule 5 & 7 — Cutoff marks for viva voce —
Scheme of selection as made in Rules nowhere contemplates
prescription of minimum cutoff marks for viva voce,such a prescription
in advertisement was not permissible. [Bharat Bhushan Vs. High Court
of MLP.] (DB)...2437

geme Ffye @ar (adf giv |ar eud) Prrg a8 1994 — w5
7 7 — giRagw qhaT @ aEE FF — 9 worrelt o 6 freat & g
2 o o uifee ™ @ Ay Yaow ads oo FEiRa o aged
T ), fgTee ¥ 9wa @ PEiRa @ agRa T8 | (e gy fa
TEHIE ATw AY) ' (DB)...2437

Higher Judicial Service (Recruitment and Conditions of
Service} Rules, M.P. 1994, Rule 14 — See — Civil Services (Pension)
Rules, M.P. 1976, Rule 42(1)(b) [Shailendra Singh Nahar Vs. State of
M.P.] (DB)... 1754

gegav =l dar (adf aiv Sar ad) Fraq, 7.4, 1994, (97 14



ity

[

INDEX . - 45
— 3@ — fyfaer dar (@er) Fram, a5 1976, Frm s2(1)(@) (@8 Rig
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Hindu Law — Undivided coparcenary properly — Nature of
possession of coparcener — Every coparcener is co-owner of the entire
property till the same is partitioned in accordance to the procedure
prescribed under the law and if the coparcenary property is in
possession of some other coparcener, then as per settled proposition
of Hindu Personal Law, the possession of such coparecener is deemed
to be the possession as trustee of other coparceners till the partition
of the same is carried out and the separate possession is given. [Gorelal
Lodhi Vs. Ratan Lal Lodhi] . ...1861

rBg fAftr — sfewfora weerdst aufcad — we<rle & osl o1 -
w@WWy — Yl Weaiiyes WUl Wuftd &1 99 9% we—wr # s« 9@ 5
fafer 7 fafea wfsar @ sgou SweT fraom 98 whar ailv afy gssiyEn -

duRke fodt o wewle @ o § @ o9 g «w AR 3 yeenfia

AT @ ATHR ST WEsI T &1 ool I WEany®s! @ <Al @ v
A wHg waT € W4 9 5 Swer faerer € ST wTer S gerd wear
@ fear wmar) (meara wieh fa. vaq ara @ned) - ...1861

Hindu Succession Act (30 of 1956), Section 6 — Opening of
succession of daughters becoming co-parceners in view of 2005
amendment — Daughters who got birth after the enforcement of
amended provisions of Section 6 have co-parcenary rights in the
ancestral joint Hindu family property of their parents - Such daughters
shall get the rights in such property on opening the succession on
account of death of the co-parcener through whom they are claiming —

_In the present case the petitioners got birth before 2005, their

succession rights has not been opened as their father is still alive and
as such not entitled to get any right, title or share in the disputed
property as co-parcener. [Shanti Bai Vs. Sushila Bai] ...1679

T~ Iervrferere ST (1956 &7 30), 6NT 6 — 2005 & W7
#l glewr vad g4 gHal @ wewRe 7 Wik gv owieiiei ANe

- &7 — gt e e 9T 6 @ Wi Susst @ wadw gwarq gar

8. 9% awd Arar fam 9 dge wgwa R 9Rar wufa F wweile
AR § — ¢ gft e oew WuRa F aRer PrRiw e seiys
Rras gRT € </aT o W@ & % g @ s SRR IR giar @ —
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qd o W § Irdhror 2005 9 qd o &, SRR @ 999 AR@R
AR € gy ¥ wify wwe faar el Shiftm & gy 359 o faafis
dufa ¥ Wesil¥ie @ v ¥ ol IRER, wa @ fRwr few @
FoaIX Awl | (it 9 fa. e a ) .:..1679

Housing Board Accounts Rules, M.P. 1991, Rules 5.4 & 5.7 —
See — Griha Nirman Mandal Adhinivam, M.P., 1972, Section 50
[Madhya Pradesh Housing and Infrastructure Development Board Vs,
B.S.S. Parihar] (80)...1959

TE Fror Feer dar fr, 7.4, 1991, Fag 54 7 5.7 — 3@ — g7
Frfer oger siferfam, 7.4, 1972, &vT 50 (FAYR Y SRR VS SRR TER
s@ari< i€ 4 fLyara. 1REr) (SC)...1959

Income Tax Act (43 of 1961}, Sections 133-A, 153-BB, 153-BC
—~ Block Assessment — For conducting block assessment, the Assessing
Officer has to restrict himself to the evidence found or material
collected during search only — He cannot rely upon any other material
which did not form part of search and seizure operation — Therefore,
material used and obtained from Sales Tax Department is not
permissible for the purposes of making Block Assessment — Appeal
dismissed. [Commissioner of Income Tax Vs. Shri Sant Ramdas
Chawla| (DB})...*27

TIHT ST (1961 T 43), FIRIC 133-F, 153-Ft 153- 5t —
# [rerver — @te fraior sx3 g fMafor e $t $aa qarel
@ TivE ela avm @y T wed we W e At — 98 e
T a2 R framy & ) gow o 5 qanrll @ o xh sEard e
feear T o oxd — sufe, fawa o v g™ wgaa o9 afmra
Al wiie i & gaiem 8g egea 98 — adla 'Rl (iR
ATe 37549 Sxw 4 = da e gEan) (DB)...*27

Interpretation of statute — (a) Even a Single adverse entry about
integrity of a judicial officer may be sufficient to compulsorily retire
him from service. (b) Theory of effacement of adverse entry is not
attracted in respect of consideration of proposal for compulsory
retirement. [Shailendra Singh Nahar Vs. State of M.P.] (DB)...1754

#1777 [T — () sl =nfys aftemd 9t aafrer ¢ an
¥ weara fige wfafe o o9 Qa1 9 aferd Safga 5 9@ @ i
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wiw ® wadr 2 (a)rrﬁm);arrﬁfse$ﬁah=ranﬁmfﬁ,mﬁm#
dartgfia 2 o T B AR & W9 ¥ areha ad atar (fid=
e ev . wy. o) ‘(DB)...1154

Interpretation of statute — Precedent — Binding - Conflicting
decision of Apex Court of equal number of Judges — Earlier Bench decision
Is binding — Unless explained by the Iatter Bench of equal strength. [Parag
Fans & Coolings Vs. Commissioner, Customs] (DB)...1845

FI{T BT o7 — 94 T — FEHR — Wt ey @ g
mﬁ}WMﬁWWWWﬁTWH—WW
mﬁﬂamwm—mw%maﬁwmaﬁmmamm
Tl foar sman (v v wos Tfea . TR, Twow) (DB)...1845

Juvenile Justice (Care and Protection of Children) Act (56
of 2000), Section 12 — Bail — Likely to come in contact with persons
of known criminal background ~ Report of Probation Officer shows
that this is the second sexual offence by applicant — Family of
applicant belongs to labour class - He is drop out from school after
passing 6" standard and since is doing manual labour — There are
reasonable grounds for believing that if applicant is relcased on
bail, he is likely to come again into the contact with persons of
known criminal background —Application rejected. [Aamir Salman

Vs. State of M.P.} .. «n2236

e =i (srawi 3 da—da afe W) AT (2000 @T
56), amm—wmﬁ—mmmqmﬁﬁ%wﬁmﬁa%ﬁwfﬁ'aﬁ
aﬁﬁqﬁﬁr~qﬁtﬁmaﬁﬁﬂﬂmnﬁﬁ‘aﬂa¥ﬁma‘ﬁsu€mﬁwm
mﬁ'ﬁmm?—mﬁﬁaﬁﬁﬁa%qﬁawﬁ?—wﬁw‘mfm
mﬂﬁmﬁa#vmww?adﬁmhaaﬁﬁzw%%mm
aﬂwﬁ—wﬁmmﬁﬁhﬁgﬁﬁgﬁfw%ﬁ;wﬁmﬁwﬁ
Wwﬁgrwmaﬂaﬁgmma{mﬁmﬁqwﬁfa%wﬁﬂﬁa?
ﬁﬁ#‘mﬁﬁﬁm?—aﬁﬁmmwl@rﬁ?wﬁ.
A A )| ..2236

Juvenile Justice (Care and Protection of lC'lzildren) Act (56 of
2000), Section 12 - Bail ~ The intention of the legislature to grant bail
to the juvenile irrespective of nature or gravity of the offence alleged
to have been committed by him and can be defined only in the case
where there appears reasonable grounds for believing that the releasc
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is likely to bring him into association with any known criminal or expose
him to moral, physical or psychological danger or that his release shall
defeat the ends of justice — Further held, that heinousness of offence
is also has no relevance while considering the bail matter of a delinquent
juveniie, [Jogendra Singh Vs. State of ML.P.] ...1886

freiv =g (Grael 1 f@—a alv gy sty (2000 w1
56). &7 12 — orarAd — frenfasr &1 s feeiv & ST WS ST
2, SUD ST PIRG ANTHIAT AT FT W69 A1 THRar & faar § fod
fyar @i Bad ¥ gevur ¥ aRwia fear w1 G&ar € wel ¥E fawarg
7 3 Fodl gfvaged e ree gt & fF 99 i o W sas (e
Tof sl @ wifer ¥ o @ waeen @ ar 9w fadl o, ke
a7 AR TR F SN A1 9] BIY W W = o7 952 fva sim
— g affEiRa, fe fed iy el @) a9 @ e § =R
faﬁmﬁwmﬁmmtﬁaﬁﬁaﬁﬁmﬁi(ﬁﬂaﬁﬁﬁr
WY, o) ..1886

Juvem’le Justice (Care and Protection of Children) Act (56 of
2000), Section 15(3) — Period of custody in Reformatory — No juvenile

in conflict with law can be committed to a Reformatory for a period -

exceeding three years — Delinquent in conflict with law is exempted

from all forms of punishment and sending to a Reformatory is a matter

entirely different from being sentenced to a punishment. [In Reference
Vs. Golu @ Mota] ...18%6"

foeiv =g (srawt 1 dww alv weger) T (2000 BT
56), GIT 15 (3) — Gevray & afrar #1 safy — faftn @ faeg fed
- feaix & gariaa # 9 guf @ afrs W) sl 8 fad e e e
o 2 ~ I @ fawg awell o o yoR @ ¥ @ ge ? SR
aaREd A W, B gvs | sfvsw Bl 9 9 Wgeia: B e
21 (g7 I 3. M Ss® wien) ..1896

Land Acquisition Act (1 of 1894), Sections 30, 53 & 54 and Civil
Procedure Code (5 of 1908), Section 115 — Maintainability of Civil
Revision — Order passed w/s 30 of the Act, 1894 is a decree — Appeal lies
ws 54 of the Act, 1894 — Order dismissing application wo 7 rule 11 CPCis
appealable — Civil Revision is not maintainable — Revision dismissed.
[Surendra Kaur (Smt.) Vs:Satinder Singh Chhabra] - ...1867

I Aol T ARIFIT (1894 @7 1), GTY 30, 53 T 54 ¥4 Rifder afbar
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Fiear (1908 &7 5), €T 115 —-mﬁaﬁma?nfwﬂam—arﬁlﬁm, 1894

@Y a7 30 B Favd wika fear T ardw i) @ —~ affrm, 1894 A wRT
54 ¥ Jwia afla g — RIAN. @ sy 7 R 11 @ afgefa amdeT A

TR B s ity @ — fifye gedeT gtyofia = — gelerr enfar )
= BR () fa. wfosr Riw wiwe) . ,..1867

Land Revenue Code, M.P. (20 of 1959), Section 59(2) — Premium
and Penalty — Diversion of purpose — Land was acquired for setting up
a Thermal Power Plant by petitioner company — Compensation paid by
company — Company constructed Thermal Power Plant as well as
colony/township as per plan — As there was no change of use, company
is not liable to pay premium and penalty in accordance with Sections

" 59 & 172(4) of Code, 1959, [National Thermal Power Corporation Vs.

State of M.P.] .*31
o Yo Wiedl AH. (1959 BT 20), €T 59(2) T st wfe

— FiorT BT TRTET — AR o T O Rew Gaw e w9 2y

i @1 a6l fa 1 o — F9 g wRe) awr fear T r —- S 2
e fag@ wa= Al wrer @ giem $ agER sia /SenR @ P
a1 — f% SunT ¥ @i agag T8 gy T, |fear 1959 Y aRT S9
T 172(4) ¥ FTIR o NfE Aty aifa @1 geE. s @ R
Tl T | ([ATEe ol uTeR dRaReE 1 19, Tsy) o *31

Limitation Act (36 of 1963), Section 5 —Condonation of delay
— Condonation of delay sought on the ground that du¢™to lack of
comniunication between appellant and lawyer, appeal could not be filed
— The party is bound to contact Advocate periodically to know the
progress and status of case — If a party is negligent, then the right of
other party has accrued on account of such negligence — Delay of 1
year & 170 days cannot be condoned — Application dismissed. [Ra] endra
Kumar Adhwaryu Vs. Parmanand] ..2155

. g T (1963 @7 36), Wshﬁawax‘mwﬁ—ﬁaa
@ fad YS9 SR W A T e srdrarelf w@ ol @ da e
% I B FROT Al Hegd T8 B S WH — YHGR  HBOT B Wy )
Rerfr sirt @ fod Frafim wo 4 sl @ 9udf & ) @ Rl aeg @
— UfY UEPR SUAEE € U9 SS9 SUAT B HRY AN TESR 6 SR
Wﬁm%—1ﬁ3ﬂ?170ﬁﬁ1mﬁﬁrﬁwﬁﬁfmﬁﬂm~
T @i | (o TR sEaE, Q) W) ..2155
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Limitation Act (36 of 1963), Section 5 — Condonation of Delay
— Effect of not assailing impugned. order within the period prescribed
by law — Itis settled proposition of law that after passing the order by
any subordinate authority or court, if within the prescribed period the
appeal or revision is not preferred against such order by the aggrieved
party, a valuable right relating to limitation is accrued in favour of the
other side in whose favour the order is passed — Such right could not
be curtailed lightly contrary to available facts by adopting the lenient
approach — If sufficieni cause is not made out the delay cannot be
condoned. [Ram Khelawan Gupta Vs. Board of Revenue] ...1999

gRdar JfFrm (1963 ®7 36), €N 5 — fadT @ ferd arpl —
et sy ot Ry g fifva sy @ dex gatd W/ R e e
gATd — ¥ fafy Y geenfa sfmare @ f5 fevf e mfgerd ar
MTeY §RT ARy TRa R e @ uea afy fafva safr @ A
mﬁuwmmmgﬁmmaﬁﬁmmﬁ a8 I
aeR forad ug § ady uiRke fear war @ @ ug A uRefar @ waw
#Wmﬁqﬁaﬁm%—mmaﬁmﬁﬁﬁw
FqETHY e a2t @ A god wu 4 Wgfaa ) feAr s wear
— ufy e s T8 g9, fade w omw T faar e wwant (@
feraras wr f1. 91 afw 177Y) C 0 ..1999

Limitation Act (36 of 1963), Section 5 — Sufficient cause — Duty
of Court — It is true that ‘Sufficient cause’ should be considered by
adoptmg liberal approach but the court is also bound to take care that
on wrong facts no person should be benefited under the garb of lenient
approach — In the present case delay of more than 6 years caused in
filing Revision before Board of Revenue was declined to be condoned.
[Ram Khelawan Gupta Vs. Board of Revenue] . «.1999

g AR (1963 T 36), ST 5 — Y@ SN — = AT

77 wdar — U€ a2 f 9er gfewivr gueren s Frer #i faEr
ﬁﬁmmaﬁqnﬁ;wwmwﬁa}mwﬁméﬁi
waa qea W @iF «fig Ser gRediwr @Y o A wrmfaa T B
ARy — T HHRT XA Hed B wae YAAET Rd v § FIRa
fraT AT 6 9N @ afere 7 fdE 4w e ¥ FeR Hur mm (W
Rgaras qar fa. 91 afw W=Y) L ...1999

Limitation Act (36 of 1963), Section 29 — See — Securitization
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and Reconstruction of Financial Assets and Enforcement of Security

Interest (SARFAESI)"Act, 2002, Section 18(2), [Baleshwar Dayal
Jalswal Vs. Bank of India] "~ (SCO)...2307

qﬁa?warféﬁw(m&a T 36), Eﬂvrzy—a’?a‘ facdta amRaal’ =1

wlerfaever i gaifar aur afegfa Ra a1 yad1 (SARFAESI) aiftfaum,

2002, SI°T 18(2), (ATTER TATe Wraward A 3@ aie §fan) (SC)...2307

Marketing Discipline Guidelines, 2005, Clause 2.5 — Overriding Effect
— Retesting of Sample — Sample collected from the retail outlet was found
OFF SPEC- Retesting was done at the request of petitioner (respondent) and
in his presence who knew that the re-testing is being done under Guidelines,
20035 which too was found OFF SPEC—No objection was raised by petitioner
(respondent) at that time regarding delay — Petitioner (respondent) cannot be

- allowed to approbaté and reprobate—Petitioner (respondent) had waived his

right to raise objection with regard to delay in drawing sample and is estopped
by his conduct from challenging the procedure adopted by the appellants —
Appeal allowed — Order of Single Judge set aside. [Hindustan Petroleum
Corporation Ltd. Vs. M/s. Royal Highway Services] (DB)...1989

B 1T [$FferT Tggers=, 2005, @€ 2.5 — JeARIE Ford —
T &1 gaadieer — g e e /@ weha far v v, afw we

" (OFF SPEC) uram w1 off — arl/ (wegefl) @ st v aix sua)

JuRerfy & g wdharor fyar wn, R oar o f gaderr 5 R,
2005 ® AFia fHar @1 w1 239 f aiw wWe (OFF SPEC) wmar 41
~ fodis @ Wy ¥ 9w g g (geuefl) g™ S arety 9 werar

— g (werefl) &t st Ak frgate o Aty wd) & W awdr —

Iy (gedf) 3 a9 e ¥ fads @ e § amdv see @ Ive
aftrer &1 @@uw fear @ @l 9we amanwr g 9 afaneffaer gwr
ot € ufpar @t gAtd@ I w) A 2 - afld weR —~ vod
rfigfa &1 ATSI AR | (ﬁﬂmﬁ§?ﬁlﬂmﬁ*mﬁi fa. 9.
< T W) | Lo (DB)...1989

Medzcal Council Act, (102 of 1956), Section 10-4 and
Establishment of Medical College Regulations, 1999 — Regulations 7
& 8 — Renewal — Reconsideration — Power of Central Government to
refer back the Scheme of yearly renewal to MCI for reconsideration —
M.C.]. submitted negative recommendation for renewal of recognition
to the Central Government < Petitioner submitted a new Schemie before
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the Central Government in reply to the notice — Central Government
remanded the matter back to M.C.L. to reconsiderin the light of Scheme
submitted by Petitioner — Provision of Section 10-A applies to both for
proposal for opening a new medical college as also for grant of renewal
permission — Scheme for yearly renewal permlssmn is required to be
processed under Section 10-A read with Regulatmns framed in that
behalf — Central Government has power to Fefer back the Scheme of
yearly renewal to M.C.I. for reconsideration: [RKDF Medical College
Hospital and Research Centre Vs. Union of India]  * (DB)...21'07

FrgfdarT wwg aftifaam, (1956 #T 102), &vT 10-¥ 07 gt
‘wErfAaraal’ @ vy R, 1999 — Ryt 7 78 — FdiiweT —
gafdar — yAffar 3g vaa. ﬁaﬁmﬂﬁwaﬁﬂwm
FRAN o 31 9% WoR 3 TR - wdaE. ¥ B R @
AT B TS 3 TERIGIE agHEl $ — Afew @ Y & A
A DT WHR @ W A DO TG B — DF WHR A A B Ah
ST WA A B arels ¥ AR s 2g waand. S aknifa
f&ar — a1 10—¢ &1 Susw, Tar agffur wEifoay @t @ W
e v Wi € FdEfsRer A Aty wee o g <9 @ R e
giar @ — aiffs TdFiewr agafy & atemr ) srdard), T 10—
weufod, 39 ¥au # frfuaw e @ awfa @) o snifea — aftfe
FhfEReT B g # g AR el 9 g wlang. 6t auw
R o= 9 I wwer o ufyw 2| (e due. Hfewa s
mﬁqaa g Rud 9= fa. gfmes afw g%m) (DB)...2107

" Medical Council Act, (102 of 1956), Sectmn 10-4 — Negatwe
Recommendation — M.C.1. submitted negative recommendation —
Central Government referred the matter back to M.C.L to reconsider
in the light of fresh Scheme submitted by Petitioner — M.C.L in its 2™
negative recommendations merely adverted to its previous
_recommendations and observations — MCI is not only expected to
ensure that existing medical college fulfills all the norms and standards
to ensure imparting of quality medical education, but must also be
concerned about burgeoning requirement of society and of creating
opportunity to the deserving students who are keen to pursue medical
course, keeping in mind the deficient number of Doctor’s ratio catering
to the society — 2* recommendation qua the scheme submitted by
petitioner is unsustainable and hence quashed — Authorities to process

&t



o

INDEX 53 .

the scheme for yearly renewal permission further and take it to its
logical end expeditiously and in any case before commencement of

- admission process for academic year 2015-2016 — Petition allowed.
" [RKDF Medlcal College Hospital and Research Centre Vs. Union of

India] ' (DB).. 2107

FrgffarT e Fferfaay, (1956 BT 102), TIRT 10-T — THITHE
Ferar — LA, F TEROE ATAET TG B — D @K T 9t
FIT W % 9w @ aals ¥ Afdfar 52 e eq aren g,

-3t argd PR v ~ wmdtand. 3 andl fadfy oo sgEaa

§ A st qdav g A Waen w1 sarar faar — wdtand. |
T Sad I giiftad s adfte @ 5 sow Rfsse fRiar uer faar
v giiEe oo @ e, Reeme s sefereag o et
qd ATl Bt Q@ Sear @ afew waS Y 9o andamal @ AR & o fEr
YT AIfEg AR WIS B Suee fafeoast @ J5U e A el gy
1 gur femeff ot fafeaia veasd ol wen ¥ swge € eue fad
saeR Pt o¥ — i gRT WG ater @ wda F fada s
aqfwofia 2, ar: SPrETsT — MR, e Tdawe B sAfr 3
aeET ¥ amt srfard s Aty fed A Rufy ¥ dafte af 20152016

- @ fag ydw ufyar as 519 ¥ ¢d 99 M w9 4 99e deHTa uRem

% WgAd — AfeT eyl (R.EAye. e FAT sifmew v
Reed Aee R PR st R ' (DB)...2107

" Mineral Concession Rules, 1960 Rule 22 — Applications for the
grant of leases and applications for renewal — Only the provisions of
law, as are available on the date of consideration, are to be looked into
and not the law as was existing on the date of making 0f'application. -
[Olpherts Pvt. Ltd. (M/s.) Vs. Union of Indla] ) W*32

@ Rara P, 1960, ﬁwzz—mﬂaﬁmﬁr&wﬁﬁ
AMAgT ¢d THRT 2 e —~ bad fafty @ suge 9| {6 R Y
fifr 9 Syaer €, & faw ¥ faar s Ty & 7 f& 9w fafr st -t
f& e s @) fafdr &t faera off) (sﬁz-nﬁa‘mﬂ‘-f ) fa. qj?ﬂﬁ
arw ghear) %32

- Minor Mineral Rules, M.F. 1996, Rule 7(2) — Quarry Lease of
Flagstone — Renewal — Petitioner applied for renewal of quarry lease
of flagstone ~ Application was rejected on the ground that in view of
amendment in Rule 7, the quarry lease can only be granted by way of
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auction — Held — Right of Petitioner is only one of consideration of his
application, which must be done in conformity with Rules prevalent at
the relevant time when the decision is taken by appropriate Authority
— After the amendment of Rule 7, quarry lease of flagstone can be
granted only by way of auction for a period of five years and not
otherwise — Application for renewal rightly rejected. [Shyamlal
Samarwar Vs. State of M.P.] (DB)...2426

T Gl [, 70 1996, 9 7(2) — Avav ©@E BT @EIT gSer

— TdHlEver — w#mag?ﬁwwéa%ﬂﬁwﬁqaﬁﬁ
fear — amdeT &1 39 AraR W sRdeR far T 5 fam 7 { watee
& gReET vEd gY waE veEeEr 3ud Al gR1 were far o |aear @

— affEiRa - I o1 afeR S oad AT o7 AR f5Y 9

@ o3 2. ol wgfaa mifererd g fofa @9 & geTa w w wafya
et @ srgeu far wmar aifde — frm 7 & wales @ uwa TeR oS
B G YEe & dad far gN g aul B @ty 3 e e frar
T AHAr @ IR =gt A — e 3 adew sha v R/ erelimay
(zarHeTe waRER 4. 9.9, ) (DB)...2426

‘ Minor Mineral Rules, M. B1 996, Rule 30(6) — Power to tmpose
* penalfy — In case any person is found transporting minerals or their
products without a valid pass on the strength of an incomplete, distorted
or tampered transit pass, the Collector, Addl. Collector, Chief Executive
Officer of Zila/Janpad Panchayat, Deputy Director, Mining Officer,
Asstt. Mining Officer or Mining Inspector may seize the mineral or its
products together with all tools and equipments and the vehicle used
for transport — In view of amended provision of Rule 30(16), the
Collector has the power or authority to impose penalty upto ten times
the market value of the mineral and vehicle can be released on
depositing of such penalty — Order imposing penalty to the ten times
of the market value is proper — However, the petitioner may avail

alternative, efficacious and statutory remedy of filing an appeal under’

Rule 57 along with an application for condonation of delay. [Rajkumar
. Patel Vs. State of M.P.] (DB)...1766

Tlor @fer 99 7.9, 1996, (a7 30(8) — T sferifa w7 @7
afer — o1 aafda R foe) da o @ a1 aqel, fsfia a1 83eTs fRd.
TR IR U @ 99 IR "l T 41 996 STl &1 9RaeT sy
o B Reafa ¥, saaer, afaRea sdwex, e/ w9e vamga o1 5=
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- ariutae A, Subkyes = A, wEae e afe o
T Prlles, wfrer a1 Sus swrel 1, uft ater @ Suewen § wr
et WRaeq @ o wuaty f6d @ qew W 9 e) aear € — B
30(16) ¥ WYRRE gy #1 gfeTa wEad gY FATeR F G B aNR
e B 9 A1 9@ 31w aftrifia 73 9 ufew ar aiter ek
Y& OIRA o f5d WM R aTee B g9 fET o 9edr € — IR el
# T T W IRRE s o1 ey st @ — Ry ardh fam st
# Faid, faead 3 R A8 @ IdeT & Wi Jfld aKE A &
dwfens, W@mﬁwwmaamélﬁmmqﬁa
4. 7.9, =) ; (DB)...1766

Motor Spirit and Htgh Speed Diesel (Regulation of Supply,
Distribution and Preventmn of Malpractices) Order, 2005, Clause
8(6),10 & Marketing Discipline Guidelines, 2005, Clause 2.5 —
Overriding Effect — Retesting of Sample - There is no provision in
Order 2005 for retesting — Guidelines 2005 contains provision for re-
testing — Marketing Discipline Guidelines have not been framed by
State Government but b)} Public Sector Gil Companies and therefore,
the provisions of Order do not have any overriding effect in respect of
Marketing Discipline Guidelines, 2005. [Hindustan Petroleum
Corporation Ltd. Vs. M/s. Royal Highway Services] (DB)...1989

gtev RaRe a@iv 515 wfts Stoe (argfel faavor &1 fafwrmT v
FEATEIN [9V]) SR, 2005, TS 8(6),10 VT WH T [SRteT mgsarg—.
2005, € 2.5 — JeATAF FHIT — TH7 BT [TUNGT — AKA 2005 A
qFu T BT B Syey T —.2005 @ famfEwl A gAawda Hafis
2 — s fEy fefuaftam myeasg ¥ wow wer g favfaa T faan
T ® afew Wl g7 @) 99 sufal g A i, aRa @
Sudal &1 AiefeT fiftas MRy, 2005 @ Wag A &Y IARIE
g T 2 (g dgifaaw eawE fa. B A faa ="l
wifdw) ) (DB)...1989

'Motor Vehicles Act (59 of 1988), Section 147 — Liability of
Insurance Company — Driver of the jeep was having L.M.V. license
whereas he was driving Transport Vehicle - Insurance company is not
liable = Insurance Cdmpany shall pay and recover from the owner.
[Shameena Bano (Smt.) Vs. Ram Naresh Patel] .+.2469

Fiee I FTT (1988 BT 59). €T 147 — FH1 A FT FAT
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— oY & FER @ UM T deRW o iy 9% TRaeT e Ta
T o — v Tl Tl A — A Foelt wWeh @ giae ety age
R | (‘mﬁmaﬁ? (irrell) fa o e w2w) . : «:2469

Motor Vehicles Act (59 of 1988), Section 163 — Computation of
notional income — Déceased not skilled labour — Notional income
assessed -Rs. 100/- per day — Not faulted. [Kishanlal Vs. Hemraj
Jaiswal] ..2467

Flev qr7 JRITT (1988 BT 59) GRT 165 — aﬂwﬁa;ma?
WA — 0% U #fw T - seufte @ s, 100 /— wiare
iR @ 7 — Taa & (Frware B 3w wraware)  ...2467

Motor Vehicles Act (59 of 1988), Section 163-A— Motor accident -

— No fault liability — Proceeding w/s 163-A being a social security
 provision, providing for a distinct scheme, only those whose annual
income is upto Rs. 40,000/ can take the benefit thereof — All other
claims are required to be determined in terms of Chapter XII of the
Act—Tribunal has rightly rejected the claim of the appellants —Appeal
dismissed. [Ramkali Bai Vs. Sudhir Yadav] : - ...1808

qlev a1 FARFaT (1988 BT 59), €GNT 163-¢ — Fev geeTr —
T T @fer - a1 163-¢ B siwia sdad), wrenfus gRET @1
Iy T @ T AaRre gieer Syas st @, Rraer e daa d @
d wad. 3 o oo ama w. 40,000/~ 9% & — @y @ w@t @
frufer affes @ s XX &Y wafger fear s oanifem @ —
Fftreor 3 Sfad wu @ anfrereftrr o @ SRR fear - adte
- 'R | (Eedt a5 fa. geiv areE) - ...1808

) Motor Vehicles Act (59 of 1988), Section 166 — Delay in lodging
FIR— That delay in filing of FIR is not fatal either in criminal cases or
in claim cases provided sufficient and ¢ogent reason for delay in filing

. the FIR are given — According to present appellant, the delay in filing

of FIR was due to the fact that he remained admitted in the hospital

after the incident — On the next date of dlscharge, he lodged the FIR.

[Mohd. Azad @ Ajju Vs. Mahesh] -..1810
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Rutd mqa =@ & fom @ fad wafw sl mew oo R o —
qaar adrareff 3 AR vom gar Rud wga @ ¥ Add 31 aro
e T o & gefem @ Gvaw 98 fafvcaey ¥ .df w1 - g8 fes
aﬁmmﬁﬁmaﬁw#nmmﬁﬁéaﬁmwﬁmqmw
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Motor Vehicles Act (59 of 1988), Section 173 — Compensation —
Dependency - Deceased had six dependents at the time of his death —
Personal expenses should have been 1/4% of his income and not 1/3% -
Award modified. [Shameena Bano (Smt.) Vs. Ram Naresh Patel] ...2469

qIev IrT JRATIT (1988 FT 59), GRT 173 — Ffywe — aryaar —
qqF B YYD W 9N R ¥ I & - Afrww o s a1 @
1/4 ﬁ#ﬁ?ﬁilB—ﬁﬁfﬂ?ﬁml(ﬁmm(ﬁhﬂ)ﬁ KL
TRIT -9 ) ) . w2469

Motor Velucles Act (59 of 1 988), Section- 173 - Insurance
Company assailed the award of pay and recover on the ground that it
is'illegal as the Tribunal has recorded a finding regarding breach of
policy —Held — Tribunal has passed the impugned award relying on
the order passed by the Supreme Court ~It does not suffer from any-
patent illegality or perversity — Appeal dismissed. [New India
Assurance Co. Ltd. Vs. Shallesh Kurml] p T ..1807

ST 1T AITT (1988 BT 59), &INT 173 — dﬁmm#waﬂ?
el F A B IW IR R FHE A 5 97 3da 2 w@ify aftreer 3
uiferdy < g1 @ waw F Fred afifaReas R — afPeiRy - afewr
T Il e B e grarea R aRT IRy W fawmw st g2
uiRa s & — % foell woe sdermn a1 fwdawr ¥ 7R T - andia
mlﬁsﬁmmﬁﬁﬁﬁaqﬁ) S L1807

. Municipalities Act,” M. P (37 of 1961), Section 19 & 47(1) —
Recallmg of President — Three fourth of elected Councillors — The
definition of Councillor lias to be read i in the context of Section 19 of
the Act — Section 19(1)(b) explicitly refers to the Councillors elected

by direct election from the wards — Whereas President is- elected by

direct election from the Municipal area — ~Process of recall of President
can be initiated only the Councillors elected by direct election— Merely
because President is part of the Mumclpal Councll, would not make
him an elected Councillor within the meaning of Section l9(1)(b) and
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47 — For mltlatmg the process of recall of President, only specified
number of elected Councillors of the Council need to be reckoned ~
For,,reck_omng the number of three fourth of elected Councillors, the
person holding the post of President cannot be taken info consideration.
[Sangeeta Bansal (Smt.) Vs. State of M.P.] (DB)...1662

TRYer®T a7, 7H. (1961 BT 37), GRT 19 T 47(1) — ey B}

mgmm Praffrg urdaY w1 dtend — e # aReam™T BY -

aftifrw &Y arT 19 @ wed ¥ wer W arfee — e 19(1){@), sl @ wewar
frafa grr faff w8 o sy 9 gefifa sl @ — w9 5 seam
F TRufd 83 ¥ yee Fafan gv feife far @ - seg 5
arra g™ # 9fsar dad Yeww Pata grr Praifa et grr e @
o & — WA gafr s steE, RWTRIET TRYE BT o7 @ gE 98 TRy
19(1)({d) T 47D Frufwrfa Fraffm e 1 @ — serE @ awE ga
2 wfvar AT TR B ) aRwg @ Fraifaa et 9t Baa Rfke ser
B YOI A ¢ — A dtard Paffaa afel @ wem ot worr @ s
mwwaﬂ#mﬁmﬁaaﬁﬁaﬂﬁﬂﬁﬁﬂrmmlmm
V(Sh'!ﬁh)ﬁ 1q. W) . (DB)...1662

' -Narcotic Drugs and Psychotrop:c Substances Act (61 of 1985),

‘Section 8/1 8(b) — Independent witneésses did not support the
proceedings taken up by 1.0. — Seized contraband not produced before
the Court— Guilt of accused not proved —Appeal allowed. [Kanhalyalal
Vs. State-of MLP.] ..2184

wrge Fisfr v gt mefaiﬁﬁw(mas @7 61), &TeT
5/18(71) ~ waa Wizt 1 IRev Afe g ) T srfafat o1
- wwef Y fear — mmﬁﬁﬁaaﬂwmma}muﬁaaﬁﬁm
T - APgFE B <Afvar g € - s deR) (@A L A,
W) T ) ...2184

“Narcotic Drugs and Psychotropic Substances Act (61 of 1985)
—~ Sections 20(k)(i) & 42 — Power of entry, search, seizure and arrest
without warrant - Cannabis plants were seized from the field of
appellant - Independent witnesses turned hostile — 1.0. did not say in
his evidence that after taking down the information in writing in regard

to cannabis plants, he had sent a copy of the same to his immediate

superior official within seventy two hours — Provisions of Section 42
are mandatory Conv1ct10n of appellant is unsustamable - Appeal
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allowed. [Bittu Vs. State of M.P.] . AN 2o e+l 1815

'Wwwm?wmwm(;-"ww)m?
20(B)(i) v7 42 — fr Tz g3 aarelt owlt vT Arvaidt & uivd —
afrareff © ga @ w7 @ did 9w fFY T~ @y wehrr ue ARy
B-TY — I=Ayor gftre X AR e A € sEr @ 5w @ tet @
499 ¥ aFe dwes 5t o @ uTaw 99N 72 "el & Ha) sudl
v i e Freeam 9= ARl o W W - qIRT 42 & 9YdE
HATAUAF T — Wﬁﬁﬂmwwﬁmﬁﬁ anﬁaﬁ[:\'l
(ﬁzahquw) o - 1815

National Security Act (65 of 1 980), Sectmn 3(2) & 3(3) Perzod .
of detention order — Order by State Government — Held — State.
Government cannot pass an order of detention for a period of more. -
than 3 months — Since the impugned order of detention is for 12 months
at first instance, same is quashed [Mohaseen Kureshi Vs. State of
MP] Coe . o : (DB)...*36

gl gear afafvan (1930 BT 65), sm'rs(z) 7 3(3) - Frde
IR BT FIET — g GvFIN FT IR A — IPTFEAIRG — Tog SR AT
#TE ¥ sftre. & wafy @ fae Pty &1 amder 5 aiRa o aad! — 5
me%ﬁaﬁﬂsranéwqﬁhmmma}ﬁmﬁ IR afrEfsa faar )
(Atsfm gish f4 7y, wa) | : : (DB) %36

' Natgonal Security Act (65 of 1980); Sections 3 &9 "'Apprqval |
by Advisory Board — State Govt. directed for detention for a period of

* three months — Order of deterition was approved by Advisory Board —

State Govt. subsequently extended the pei'lod of three months twice
without secking approval of Advisory Board — Held — For every’
extension approval by Advisory Board is essential — Detention beyond
first period of three months is illegal accordingly quashed. [Manoj Singh
Jadhone Vs. State of MLP.]. "-. L. - (DB)...*30.
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'\ Negotiable Instruments Act (26 of 1881), Section 138 —

Complaint in the name of proprietor ~ Cheque issued in the name of
Flrm Not mamtamable [Harbanslal Vs. Shyamsundar] e *22

- g fraad GRfaT (1881 BT 26), 6T 138 — AETEIY B AT
Rreraa — ﬂﬁﬁa}mwmmw u?wﬂ'aﬂ‘é’fl(mm

ﬁt 'mms_r_a?) IR e *22
o Negotmble Instruments Act (26 of 1881), Section 138 — Debt or
otlper liability — Cheques given by the applicant were dishonored in

view of the instructions given by applicant — Cheques in question were:
given for security against the mobilisation advance and these cheques

could not be encashed unless-the total account between the parties -
would have settled — The amount of such cheques cannot be considered . -

as debt or other liability — As the cheques were présented in a premature
stage, then, the entire pleadings of the complaint made by respondent
does not disclose the commission of any offence - Complaint quashed.
[Mahinder Singh Bhasin Vs..M/s. Ssangyong Engmeermg &
‘ Construction Co. Ltd.] ' . 2505

: 'mﬂw:ﬂﬁﬁw(mafwzs)mma—mwmmﬁ'
~ IA%% BN fRA T aRw # gfew Ty akdew g R W™
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'ﬁﬁﬁwﬁwmmﬁm far) 2505

- Negotiable Instruments Act (26 of 1881), Section 138 —
Dishonour of cheque — Overwriting on cheque not acknowledged by
drawer — No evidence regarding transaction — Cheque was issued to
dlscharge llablhty is suspicious. [Harbanslal Vs. Shyamsundar] L*22

Wﬂ@ﬁmﬁw(msf BT 26), GIRT 138 — DT BT FTTT
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Negotiable Instrumerits Act (26 of 1881); Section 138 - Service
of demand notice - Different address in envelop and acknowledgment
—Not established that the demand notice sent to the address as shown
in complaint and notice — Not valid service. [I—Iarb'anslal" Vs.
Shyamsundar] , - . ees¥22

Wﬁlaaarféﬁw(maf asrzs) Wﬂa—ﬂfﬂ'ﬂﬂ%waﬂ
arfielt — fawme w At afrdiaf o fv gar - werrfe =Y fan wan
ﬁimwﬂﬁvﬁﬁmﬁwﬁm#mﬁm}ﬁﬂﬁmw—aq
anﬂt-ﬁﬂ'é’rl(mmﬁ mﬂgﬂ) 2 e e L2

Notional income — Uneducated and unskxlled person Rs

. 100/- per day in the year 2008 — The same is appheable and bmdmg

on the Tribunal on the date of award i l e. 2011 [Klshanlal Vs.

HemraJ Jaiswal] '’ _ : o 2467

aﬂwﬁa—m mﬁﬂﬁaﬁvwwaﬁﬂ ?m‘zonat}*ﬁ
100/~ wRifeT — WmﬁmaﬁmmmzoﬁWWW
mmmﬁl(ﬁfsﬁmaﬁmm) 'r ...2467

Panchayat Raj Evam Gram SwarajAdhtmyam, M.P. 1993 (I of
1994), Section 40.— Removal of Sarpanch —Proceeding before SDQ —
Not empty formality — Principle of natural justice has to be followed —
Opportunity to lead evidence and cross-examination be afforded.
[Chandrakanta Bai Vs. Stateof M.P.] ... - . (DB)...1657

TG W OF TTH RIS AR 9A. 1993 (1991 BT 1), ST 40
— IRYF B BFEIT T — w:ﬂm’tﬁwm . grelt ftaaRear T
—%ﬁfmmma}mmmmmmi%q—rmﬂaaﬂ#qanﬁmﬂm

'mmmmmm%ql (@=aiar 918 fa.wy. . w<a) «(DB).. 1657

Penal Code (45 of 1860), Secnon 1 97 Sanct:on for Prosecutton
— Official Duties — Petitioner alleged thiat respondents have
mlsappropnated the publlc money while lmplementmg the schemes in
the course of their official duties — Henee, acts of mlsapproprlatlon as
alleged against respondénts.cannot be separated from their official
duties — Sanction under Section 197 necessary. [Tridev Jan Kalyan

Samiti Vs. U.K. Subuddhi]- - LT - (DB)...2516

Tvs wiRar (1860 @7 45), - simfgr—aiﬁvi‘mas‘ﬁm‘vqﬂ—
7@ Tl — Al 3 st Rear T Seeffrr ¥ s v wdat @
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TR A et o ar o} I WE a9 o1 giffiee fear — o,
giifmise @ o, Shar i yraedfrr @ Reg ool R ™ €, @
OT% g1y sdeal | srenr ad fFar W wwar — 9T 197 3 s qepd
IaEs | (BT o7 s wiify 7 4 9 gafy) (DB)...2516

Penal Code (45 of 1860), Sections 302/149, 148 — Murder —
Unlawful Assembly — Deceased was set on fire by two convicted accused
persons — The respondents surrounded the deceased and were shouting
that he be beaten and should not be left — Throwing burning tyre and
sword also indicate the active role played by them — It is impossible to
accept that the respondents arrived at the scene of occurrence after
the crime was completed — Their role is that of participants in crime -
who did not allow deceased to escape by enclrclmg him — Judgment of

'ngh Court acqulttmg the respondents set aside — Appeal allowed.
[State of M.P. Vs. Ashok] : ' (SC) 1943

CLT i'rf?-ar (1860 BT 45) GT¢ 302,149, 148 — ;T — AffFog
o — &) <luRig affgadl g1 a9 & e 1 o — ygdfre 2 e
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WY — S e e ¥ weaie 3 ? Rt e B iR 99
TR e ad faar — yefbor $t e o9 @1 Se e a7
ffa. sorr — anfle weR | (ww. ST fAL e © (8C)...1943

Penal Code (45 of 1860), Section 304-B and Evidence Act (I of
1872), Section 32— Dying Declaration - Deceased in her dying
declaration stated that accidentally she got burnt and her husband and
sister-in-law rescued her —In inquest, father of deceased too stated
that his daughter got burnt accidentally — Although, in his subsequent
statement, he changed his entire version — No evidence that soon before

- .death, she was subjected to eruelty — Respondent has been rightly

acquitted by trial court — Leave refused. [State of M.P. Vs. Surendra
Vishwakarma] (DB)...2251

TUS WIRTr (1860 FT 45), &I%T 304 ¢ A1y Iferfvaw (1872 &7
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Wmaﬁamﬁmeﬁaﬁﬂﬂgwﬁmw Fgafa aefior
A )| (ww wew A giw Pewsaf) - 0 0 7 ¢ (DB)...2251

Penal Code (45 of 1860), Section 304-B — Dowry Death -
Deceased committed suicide by setting herself on fire — Omnibus
allegation that the appellant was demanding dowry — No specification
of demand given by witnesses - “No allegation ‘that deceased was
subjected to cruelty in consequence of demand:—Matter was néver
referred to Panchayat and no F.IR. was lodged in her life time —
Witnesses could not specify time and date or particular period in which
such dowry demands were made — Nothing on record that deceased
was subjected to cruelty soon before her death - Parents of deceased
were not examined — Appellant could not bé' eonvncted of offence under
Section 304-B of LP.C. [Arun Vs. State of M. P] - -+ 1825

qre wlear (186‘0 BT 45); sm'rsm—a? Fw W qﬁ‘ﬁﬂ T wy
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" Arar—fmr o1 e € fEar T - afiaeff @t arE . Y arr s04—dt
C amTfa Tisa I foar s g {oror fa. Wy, m—u) ...1825

Penal Code (45 of i 860), Sectiori 304-B Seven Years —1In FIR

-date of marriage is mentioned as 22. 05.1987 and mcldent took place

on 28.03.1994 i.e. within 7 years of marriage - FIR isnot a  substantive
piece of evndence No other evidence to prove the date of marriage —
Witnesses have accepted that marrlage took place about 8-9 years
back —As prosecutlon failed to prove that mcldent took place w1thm 7

. years of marriage, no offence u/s 304-B could be made out. [RaJeev

Ranjan Vs. State of M.P.], . ..2223

gTs glear (1860 #r 45) T 304—a? wrd @y — 9 qET
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ufeq gd aaiq faae @ 7 a9f @ dfiax — wort waw Ruid wew =
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Penal Code (45 of 1 860), Section 304- (Part-2) Culpable
Homicide not amounting to murder — Decéased sustained injuries wlhiile
he was working in a rubber factory — F.LLR.-was lodged ; after 9 hours
mentioning the names of eye witnesses —One witness turned hostile and
all other eye witnesses mentioned in the F.I.R. were given up — P.W. 4
deposed as an eye witness but his name was not mentioned in F.LR. -
‘P.W. 4 admitted that he is still working in the same factory and officers of
the factory are‘standing' outside the Court —Injuries could nothave been
caused by Rubber cutter which was seized from the possession of appellant
— Rubber cutter also not sent to the autopsy Doctor — Appellant was all
‘the time present in the factory at the time of incident and had no opportunity

‘to take the blood stained rubber cutter to his house from where it was
seized — No motive behind the commission of offence — Prosecution failed
to prove the gullt of the appellant Appeal allowed. [Sikandar Singh Vs.

‘State ofM P] o o ...2214
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* Penal Code (45 of 1 860), Section 306 — Abetinent of suicide —
Accused persons alleged to have assaulted and threatened deceased
with life as they were annoyed at defamation of their cousin —Deceased
committed suicide due to aforesaid beating and humiliation - However,
applicants had no intention of instigating or goading the deceased to
commit suicide — In 5] probability they not even dreamt that their.
conduct would lead to such disastrous consequence ~ By no stretch of

~ imagination can it be said that the accused persons had created such a

situation by their persistent conduct, where the deceased was left with
no other option but to commit suicide — Deceased appears to be ultra
sensitive to the beating and public humiliation ~ No charge under
Section 306 of LP.C. could be made out— Revision allowed — Applicants
discharged. [Neelesh Jat Vs. State of ML.P.] ..1891°

7S WRGT (1860 BT 45). T 306 — wreTEET BT g —
v W#mmﬁqumﬁmmm?mﬁm
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Penal Code (45 of 1 860), Section 306 — Abetinent of suicide —
Appellant/Husband was living as Ghar Jamai and was looking after the
property of his in-laws alongwith his brother-in-law — P.W. 7 with whom it
was alleged that appellant was having illicit relations has not stated about
refation — Husband of P.W., 7 not examined — Deceased/wvife never informed
her maternal uncle about illicit relations, who had fixed the marriage after
the death of father of deceased —No evidence that appellant had ever
beaten the deceased in intoxicated condition — Nothing on record that
who called the Panchayat ~ Neither deceased nor P.W. 7 or her husband
called the Panchayat — Deceased was not having issue even after expiry
of more than 7 years of marriage ~ Prosecution failed to prove that
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appellant abeted his wife to commit suicide - Appeal allowed. [Ramprasad
Lodhi Vs. State of M.P.] e 2203

TUs WIRGT (1860 FT 45) SN 306 — JTIECAT a:'r gulver —
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(mgarg el 3. aw. =) ...2203

Penal Code (45 of 1860), Section 306 - Abetment of suicide —
Husband committed suicide — Wife had admitted that she is having
sexual relations with another person — Husband informed his mother-
in-law and brother-in-law — They also started taking side of girl'and
threatened to implicate in false case — Held — Threat to implicate in
false case, does not amount to abetment — Charges quashed [Shyambal
Vs. State of M.P.] ..2244

TU8 IGT (1860 BT 45), SINT 306 — TG BT WY — yfar 7
. groEEr @ — TS ¥ uw wWer fran e e o wfia & W
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Penal Code (45 of 1860), Section 306 and Criminal Procedure
Code, 1973 (2 of 1974), Section 221 — Lesser Offence — Abetment of
suicide - Allegation of un-touchability appears to be hypothetical
allegation which appears to be not true — Allegation of not providing
proper treatment to deceased when she fell ill also appears to be
hypothetical as doctor (D.W. 4) had stated that the deceased was
treated by him for her illness relating to sterility and profuse bleeding
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during menses — Prosecution could not prove that deceased was ever
illtreated and there is no allegation which falls within the purview of
Sections 107 or 109 of I.P.C. No case under Section.306 of L.P.C. is

made out — Appeal allowed. [Arun Vs. State of M.P.] ...1825
TVE TR (1860 Br 95}, €I 306 TT TV GhFIr GRAr 1973 (1974
Wz)mwzz:—agmm—mw — AT B

Penal Code (45 of 1860), Section 306 & 498-A - Abetment of
suicide — No evidence of cruelty or mal-treatment against appellant ~
He cannot be convicted merely because of some incidents of
disagreement and petty quarrels in domesticity — Appeal allowed.
[Ramesh Vs, State of M.P.] : e ¥25

FUS WIRdr (1860 BT 45), gvT 306 T 498—Y — IIHETT BT TRy
—mﬁmaﬂ?ﬁﬁﬁ::agmmgafmaﬂﬁs‘maﬁ:magw
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Pl —~ st H9x) (@ivr fr wy, Iw7) ' e ¥25

Penal Code (45 of 1860), Section 307 and Criminal Procedure
Code, 1973 (2 of 19 74), Section 227/228 Framing of Charge - Scuffle
took place between complainant party and police personnel - No bony
injury was found on the body of victim — Police personnelwere having
service revolver which was not used — Considering the nature of
injuries, it is clear that the force with which the injuries were caused,
was not intended to cause grievous injury — Charge u/s 307 not made
out — Trial Court directed to reconsider the framing of charge
considering the bar created by Section 197 of Cr.P.C. to whether police
personnel were on duty. [Uniesh Singh Vs. State of M.P.] «..2490

TS GIedT (1860 BT 45) arer s07 VT TV AT wiRar 1973
(1974 BT 2), ST 227 /228 — TIT f3vFra fFar arr — Rrerraeaf
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fiz fa. w.u. =) C ...2490

Penal Code (45 of 1860), Section 3 07 — Attempt to Murder —
Ingredients —There should be an intention or knowledge of the offence
and secondly the act done for the purpose of carrying out the intention.

[Sushila Bai Vs. State of MLP.] ...2196

Tvg GIRaT (1860 FT 45), &II¥T 307 — Fedl HT AT — geF —
mmmmmﬂmmﬁﬁaﬁvq\wmaﬁt@ma%
watse 2g we foar | (geen 9 f A 1Y) ...2196

Penal Code (45 of 1860), Section 307 — Attempt to Murder —
Sentence — Appellant shot an arrow which hit on the left side of chest '
of complainant — FIR lodged within 4 hours as Police Station is 19 KM
away — Villagers are adjusted to dark and they recognize the known
person in dark— Medical evidence also corroborates ocular evidence
— Appellant rightly convicted u/s 307 — However, sentence of 7 years is
reduced to 6 years — Appeal partly allowed. [Madhu @ Madaliya Vs.
State of M.P.] ..2173

o WAT (1860 BT 45), ST 307 — EC4 BT FACT — TSTRY ~
arfreeff ¥ ik genar @t Rreraed 3 W B Il O @[T~ 30T
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TerHe 6 a5 far war — afi| e AR | (e, % wafaar & 9w
IT) ...2173

Penal Code (45 of 1860). Section 307 - When appellant reached
the place of incident she was unarmed — She snatched the sickle from
her mother-in-law and inflicted injurics to her—Appellant also received
injuries including fracture of fibula bone — Injury caused tc injured was
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not sufficient to cause death — Appellant not guilty of offence under
Section 307 of L.P.C —Appellant held guilty for offence under Section
324 of I.P.C. — Appellant has already suffered jail sentence of 6 months

— Appellant sentenced to period already undergone. [Sushila Bai Vs.
State of M.P.] : ..2196

7S IeaT (1860 BT 45), G 307 — 9w afem=ff HTTReE T
Tg et 9% Frere off - get sl w @ mer @ EREr B stk 9@ @
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Penal Code (45 of 1860), Section 325 — Grievous Injuries —

Accused four in number reached on the spot after the assault was

-concladed by appellant No.1 — Remaining accused started assaulting

injured by means of iathi — AH the four were sharing common intention .
— They are held guilty for offence punishable under Section 325/149 of

LP.C. [Ashok Vs. State of MLP.] <. 2475

FTT adr (1860 BT 45), 1T 325 — TR TS ~ ARRETT AR -
aﬁﬂwﬁ'ﬁa%wmﬁmaﬁmewmarﬁa%mqgﬁ
—ﬁq_#ﬁgﬁﬁ#m$mﬁﬁmwmawm—wﬁﬂnfm
WA AR 4T — I A18.6. ) a7 325 /149 & siala ToHg Ty
@ frd =Y sevmr T (et AL A ) ..2475

Penal Code (45 of 1860), Section 326/149 — Grievous Injury —
Unlawful Assembly — Appellant No.1 caused injuries by means of
Katarna — The remaining appellants came on the spot after the assault
was concluded by the appellant No.1 and when the remaining appellants
assaulted the injured by means of lathi, there is no overt act on the
part of the appellant No.1 ~ It cannot be held that the appellants No. 2
to 4 had common object with appellant No.1 to cause grievous injury —
All accused persons are responsible for their ewn act — Only appellant
No.1 is guilty of causing grievous injuries by means of Katarna and
remaining accused persons cannot be held guilty under Section 326/



70 INDEX
149 LP.C. [Ashok Vs. State of M.P.] ..2475

gvs WiaT (1860 BT 45), ST 326,/ 149 — T Fie — fftfaws
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Penal Code (45 of 1860), Sections 333 & 353 - Obstruction while
performing official duty — Bike of the son of complainant collided with

that of a police official — Other police personnel reached on spot to

support police personnel —Trial court should consider framing of charge
u/s 333, 353, as they were obstructed while performing official duties.
[Umesh Singh Vs. State of MLP.] _ . «a2490

. gUZ WikT (1860 BT 45), HIIY 333 T 353 — UKD HdA BT
PrdeT @ wvg aavig — Remasdl @ [F B AR agfea giaaedt
# #tex wsfra @ cous — ghrmad! &1 wwefa o @ fay a=g
gl W8 W ER ~ REReT <red B gRY 333, 353 @ A
iy fRP w9 W faaR w3 arfeg @it vy wdel o1 fdeE
IS g o aaeg fear war o (saw Rw f4 Au. =) ...2490

Penal Code (45 of 1860), Section 376 — Prosecutrix — Conviction
can be based for commission of offence on the sole evidence of
prosecutrix — However, evidence of prosecutrix has to be scrutinized
carefully. [Dittu Singh @ Dilip Bhilala Vs. State of ML.P\] ...2188

qU€ WIRGT (1860 @7 45), ST 376 — SFrAIFH — AUE IR
1 3 B wre afre) 3 wew woaiwiufy smeRa 3 o wedl @
— fyg afrteh @ W &1 adew eETigEE A s e fa
iz 99 fasha framar fa. 7.9, w=4) ...2188

Peial Code (45 of 1860), Section 376 — Rape — Medical Evidence
.—Doctor did not find any external injury — No injuries on private parts
were found — Hymen was found intact — According to prosecutrix she

S
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had prepared meals when she was with the appellant and all other
persons had also taken the meal — There were other persons also —
When the statement of prosecutrix does not inspire confidence and it
is contrary to the medical evidence, it would be unsafe to convict the
appellant for offence under Section 376 of LP.C. — However, the
appellant had caught hold the hand of the prosecutrix and tried to

outrage her mbdesty, appellant is convicted under Section 354 of L.P.C.
[Dittu Singh @ Dilip Bhilala Vs. State of M.P.] ...2188

TUS WIeTT (1860 T 45), GINT 376 — FetrewTe —Fifreala ey —
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Penal Code (45 of 1860), Section 376~ Rape — Prosecutrix is
aged about 14 years on the date of incident — Injury marks were found
on the body and private parts of prosecutrix ~ Statement of prosecutrix
is reliable - Absence of sperm immaterial ~ Delay in lodging FIR

properly explained — Appeal dismissed., [Rahul Alias Umesh Hada Vs.
State of M.P.] ..2176

T8 iear (1860 #T 45), §IT 376 — Feficdhre — ger |) fafy t
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— afier @R | (rEd 9% S¥ T wreT Ay a9y, 1Y) «.2176

Penal Code (45 of 1 860), Section 379 — Theft —Animus Furandi
—In absence of animus furandi and circumstances indicating that taking
of movable property is in assertion of bonafide claim of right, though it
may amount to civil injury, but does not fall within mischief of the offence
of theft. [Gurudayal Vs, Indal] 2254

ST GIFGT (1860 BT 45), &% 379 — T — TN FT ATET — AR
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Penal Code (45 of 1860), Section 379 — Theft of Crop -
Complainant must satisfactorily prove that he has sown and raised crop
on the land recorded in his name and accused fails to show that he has
any genuine counter claim or possession of land or that he grew the

" crop, and if cutting and removal of crop is proved then he can be
convicted. [Gurudayal Vs. Indal] <2254

3vs WIRTT (1860 BT 45), ST 379 — Bwd 1 F¢ — Riwraaspat

T GAIYEIE W ¥ grag s 9ifey fF 9e su A | afifafea
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Penal Code (45 of 1860), Section 379 — Theft of Crop —
Demarcation report shows that complainant party had encroached upon
the land of respondents — There is dispute between the parties with
regard to demarcation and physical possession — Since dispute is 2
civil dispiite, no case of theft made out. [Gurudayal Vs. Indal]...2254

3vE HIRar (1860 T 45), €RT 379 — Wad ® @ — WpneA

wiides sofar 2 % Rrermeal vgar = aeeffror @) 4f w afeeaor

ﬁrman—imfaﬁ‘qﬁmmmﬁﬁﬁﬂﬁ'um'a}mﬂﬁam%
— gfy faars Rifde faae &, w0 &1 waxer & gan (TesEa fa
3ad) . w2254

Penal Code (45 of 1860), Sections 392, 394, 397 & 323 -
Complainant alongwith two more persons was coming on a motor cycle
and due to lathi blow given by miscreants they lost balance and fell
down and suffered injuries — Mobile phone, wrist watch and cash was
taken away — Accused persons were not identified in dock, no TIP was
held during investigation — Seizure witnesses turned hostile - 1.0. could
not state that on what basis he arrested the accused persons as they
were unknown to complainant — No offence made out — Appeal allowed.
[Jairam Vs. State of M.P.] ...2179
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. 3UE wIkaT (1860 BT 45), TIRIY 392, 394, 397 T 323 — FyETATFAL
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Penal Code (45 of 1860), Section 406 — Criminal breach of trust —
Machines which were supplied by respondent no. 2 were of lesser capacity-
— One machine was retained to compel respondent no. 2 to return the
advance payment made by Company — Nature of the dispute was purely
civil-There was no dishonest intension on the part of the pr&senf petitioner
to misappropriate the property belonging to respondent no. 2 —No case
w/s 406 of IPC is made out from the averment in the FIR — Petitioner is
discharged. [Rohit Singhal Vs. State of ML.P.] . - ..1905

‘gUS GIRGT (1860 BT 45), SNT 406 — ~IT &7 JIyafa® 97T —
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Penal Code (45 of 1860), Section 406 — Vicarious liability — -
Petitioner is CEO/Director of the Company — No vicarious liability
can be cast on the petitioner for alleged offence committed by Company
—All correspondence were handled by another employee on behalf-of
company —The contract was also entered into by. the Company and not
by the petitioner in individual capacity — Therefore listing only the
present petitioner as accused and without arraying the Company and
other officers as accused, the vicarious liability cannot-be fastened on
the present petitioner — Present FIR is an abuse of judicial process —
Petitioner is discharged. [Rohit Singhal Vs. State of MLP.]  ...1905
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- . Penal Code (45 of 1860), Sections 406, 420, 461, .4 71 & 120-B -
See — Criminal Procedure Code, 1973, Section 482 [Subodh Kumar
Gupta Vs. Smt. Alpana Gupta] : ...2494

7vS wlear (1860 #T 45) snm’ 406, 420, 461, 471 T 120—47 —
G — 7T Afwr wRar 1973, €I 482 (YAa FAR Twr 4. s
ST T[%T) ' 2494

- Penal Code (45 of 1860), Sections 409, 420 & 120-B — See -
Criminal Procedure Code, 1973, Section 439 [Vipin Goel Vs, State of
M.P.] (DB)...1916

7Y WIlear (1860 #T 45) §RTY 409, 420 T 120~ — P& — goe
FIH3Ir Wiewr, 1973, arer 439 (Fafr e 1. w4y, =) (DB)...1916

Penal Code (45 of 1860), Section 420 — Cheating — Petitioner is
a Managing Director of a Company which is engaged in sale of
automobiles — Complainant purchased a vehicle and subsequently came
to know that the engine number mentioned in the invoice and engine
fitted in the vehicle are different— During transit vehicle had met with
accident and therefore, engine was changed — Held - Allegations against
applicant in the capacity of Managing Director are vague — It is
essential to make requisite allegation to constitute the vicarious
liability — Allegations have been made against Company, but Company
has not been arrayed as accused ~ No proceeding can be initiated
against Company as it has not been arrayed as party ~ Appeal allowed.
[Sharad Kumar Sanghi Vs. Sangita Rane] (8C)...1637
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Penal Code (45 of 1860), Sections 420, 467, 406, 468 & 471/34 and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Quashment of
clzarge-sheet and proceedings — Compromise — Commercial transaction
between complaiant and Company —Complainant has filed an application
that outstanding issues between her and Company have been resolved
and does not want any further action — No useful purpose would be served
in pursuing such prosecution —~ Proceedings quashed. [Umang Choudhary
Vs, State of M.P.] _ . ) _ 2285

3ve glear (186‘0 BT 45), arery’ 420 467, 406, 468 a 471/34 W
TUE gIFAT GIRETI, 1973 (1974 BT 2), TINT 482 — VI U FHryanear
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Penal Code (45 of 1860). Sections 420, 467, 468 & 471 - Sessmns
_Trial - Amendment of first schedule of Criminal Procedure Code by
Criminal Procedure Code (MP Amendment) Act, 2007 — Applicant
submitted forged marks-sheet regarding his date of birth to secure
employment.in the army — Charge-sheet filed on 12.12.07 — The
amendment came into force on'22.02.2008 — Charge-sheet was filed
prior to coming in operation of the Amendment Act—The procedural
law is retrospective — No statement of prosecution witness could be
recorded till 28.07.14 when the JMFC chooses to commit the case to
the Court of Sessions — Therefore, the trial of the case is covered by
amendment introduced by the new Act — JMFC has rightly committed
the case to the Court of Sessions. [Ajay Vs. State of M.P.] ...1912
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) . Penal Code (45 of 1860), Sections 498-A & 306 — Althdugh no

charge u/s 498-A is framed but while acquitting u/s 304-B, a person
can be convieted u/s 498-A, 306 — Material contradictions with regard
to articles allegedly demanded by appellant — No specific article
mentioned in FIR — Even according to prosecution witnesses there was
no demand of dowry in the last two years of life time of deceased — No
offence u/s 498-A or 306 made out — Appeal allowed. [Rajeev Ranjan
Vs. State of M.P.] «.2223

FUS Wiear (1860 #T 45), &I 498-T 7 306 — A GRT 498—1¢
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Practice and Procedure—QOrder for holding summary enquiry within
fixed time limit by High Court — Effect —Does not mean to hold enquiry
violating the principle of natural justice —If time lapses, extension may be
sought. [Chandrakanta Bai Vs. State of M.P.] ~ (DB)...1657
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" Prevention of Corruption Act (49 of 1988), Sections 2(c)(i),
13(1)(d), 13(2) — Public Servant — Petitioner had retired from service
and is practicing as Advocate —He was appointed as Enquiry Officer
to conduct departmental enquiry against complainant — Co-accused
demanded Rs. 1 lac on behalf of applicant to exonerate kim in the
enquiry — Co-accuséd was caught red handed — Petitioner after being
appointed as Enquiry Officer is to be remunerated by honiorarium/fees
for his services — Hence, petitioner is a public servant — FLR. has
been rightly registered. [T R. Taunk Vs:. State of M: P] (DB) 2290
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Prevention of Cormptmn Act (4 9 of 1 988), Section 19— Sancttan

' - for Prosecution — Competent Authority — Vide order dated 08. 02. 1988

the Chief Minister delegated the power to grant sanction for prosecution
of Public Servants to the Law Secretary of ML.P. Law Department -
Economic Offences Wing sought sanction for prosecutmn from
Department of Housing and Environment. which refused to grant

- sanction — Trial Court directed the prosecutwn to obtain sanctlon for

prosecution from Secretary Law Depart-ent Sanction ﬂranted by
Secretary Department of Law and Justice was quashed by High Court
—~ Held - By circular dated 28.02. 1998, the Secretary, Department of
Law and Justice was conferréd power to grant sanction in respect of
cases registered by EOW — Aiter-the power to grant sanction was -
delegated to Bepartment of Law and Justicey it cannot be said that the
Administrative Department Ead power to decline sanction — Order-of
High Court quashing the sanétion giranted'by Secretary, Department
of Law and Legislative Affairs sct aside’—'No infirmity as to the
competence of Secretary, Department of Law and Leolslatlve Affairs
- Appeal allowed. [State of ML.P: Vs, Ariand Mchan]® " (S0).. 1949
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- - FRTIR [590r FfEaT (1988 BT 49), 8T 19 — FfaioT B
T — WTT e — Arew faE 08.02.1988 ERT TErAd 3§ atw
BIdt & IfES g A9 weH T @l o wn B R @
ﬁﬁrwﬁaaﬁmmaﬂ-aﬁﬁmmﬁwﬁvﬁﬁﬂﬁw'uﬁm
foamr @ afte g a9 9. Rt S mE o @ §eR far
—mwﬁm}maﬁﬁ&rﬁm.ﬂﬁaﬁmﬁqﬁméq
Aol aftr wv @ fag PR frr — AR @ s fanr @ \fg
gNT WS, B T A5 S ey g afrefea —  afrfaifRy —
RTA & TE 26.02.1998 7T €.antvem, T Uoflag vewn @ wag I
Hodl war % B ufew wfia, AR o7 = e 9 wEr @ T of
— "9 we Y B wfww, Ay @ g R o it fR5 s
& TN A€ TEY B o7 wHAr F vl RArr o Fod Terd 9
afe off — afte, Afr d faanht ol e gvr w0 SO @
IRTEfea s &1 9em urATaw a1 ARY v — wRE, Ay v e
e foarT #) wewer @ wawm ¥ oif Pewar 9d — afia e (A
sy fq. AT ArEw) : (SC)...1949

Public Services (Promotion) Rules, M.P. 2002, Rule 7(9) —
Promotion — Denial of promotion to the petitioner on the post of
Professor assailed on the ground that since the vacancy was of the
year 2004, ACR from the year 1999 to 2004 were to be taken into
consideration instead of ACR for the year 2005 onwards, therefore,
entire consideration was improper — Held — Rule 7(9) prescribes grading
of ACR’s ‘and assigning marks by considering preceding S years ACR’s
from the year of vacancy — Since vacancy occurred in the year 2004,
~ consideration of ACR’s for the year 2005 onwards vitiates procedure
-followed by the DPC — DPC proceedings are not sustainable, same are

quashed — Matter is remitted back to respondents to hold review DPC
in terms.of provisions of Rules 2002. [Pratibha Rajgopal (Dr.) Vs. State
of M.P.] - ... *33

. . @@ Har (q=19) FE 5.0 2002, e 7@) — veiafy — ard)
B WEYF B UT W wEHER R FIR A 9 B 3w AR w® gaitd
< 7Y 15 {fe R axf 2004 &Y oY, avf 2005 @ witfe nieha afdeT
@1 gorrg- e 1999 ¥ 2004 TF B WfH Mohg afEeT AR §F R e
A, gafae Wyl RErer aqfe o - afPEiRa — fam 7(0) oiftfe
Mot gR@dE w1 Aviiever @ik R & of § 5 af ¢ @ T
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Eﬁfzoo::#slﬁﬂﬁrﬁms‘Hﬁfzoos@mﬁﬂﬁﬁﬁmnﬁﬁﬁm
feramor faamiia yi=fy wfify s/ e wfisar &t gfta wRar @ -
fraria ggiafi wfift ) o o @R 9t 9d, 52 afEfea
fear war — wmer weffror o e 2002 @ 9udal @ @@l ER
gﬁmmmﬁmmfmmﬁa}mmﬁam
wMuﬁmwﬁma(m)ﬁvu T) ' *33

Ratlways Act (24 of 1989), Section 123(b) & 124(A) See -
Railway Claims Tribunal Act, 1987, Section 23 [Bharat Kumar Vs.
Union of India] - : S ~eea®¥21

Yo7 FRIATT (1989 BT 24), ST 123(6#) T 124(7) — a’z? dor 7rar
aifersver aferfrgm, 1987, arer 23 (WA g -f4, gfre e gfean)...*21

Railways Act (24 of 1989), Sections 123(c) & 124(a) — See —

' Railway Claims Tribunal Act, 1987, Sectton 16 [Lalji Bind Vs. Union

of India] o ..2158

¥ Fffaaa (1939 BT 24) grare’ 123(d}) 7 124(7) — a‘@‘ oF
qrar Fferever Ffer=ay, 1987, ST 16 (aresh g fa. ?Lﬁl'ﬂ? A gieam)
-..2158

Rai!way Claims Tribunal Act, -(54 : of 1987), Séction 16 and
Railways Act (24 of 1989), Sections 123(c).& 124(a) — Applicant’s claim
was denied on the ground that the death was not due to untoward incident
— Held —In the absence of specific evidence that the train was stationary
at the place where accident had occurred, it has to be presumed that
the victim had fell down from the moving train — Finding arrived at by
Claims Tribunal cannot be given the stamp of approval — Same are
set-aside — Claimant would be entitled for compensation of Rs. 4 lakhs
with 6% interest p.a. from the date of claim application — Appeal‘is
allowed. [Lalji Bind Vs. Union of India] -~ .. - Do L2158

?awmﬁmwaﬁﬁwv(wsrwa) ammw?aralﬁﬁw
(1989 T 24), GRIY 123(d1) T 124(7) '— AT ST I@T TH AR T

. gefer faar war 5 qog gafagel e & sror Tl gF ot —

aftfEfRa — e gefem vd 3w v w) YanSY Gt oft @ WEe &
fedY fafafd wew @ avE 4 g Syawen o sl f5 AT aa<h
It @ A fer o - g sferever @ fraed @ agEifaa T8 fem
ST WadT — 9 BT AU {31 AT — FrErEAl AT AET B B iRy
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4 .4 9, s%muﬁm‘$m¢:nﬁaﬂwwﬁm Ffia w9 |
(mvﬁ fag 4. qfe afe giean) ...2158

Railway Claims Tribunal Act, (54 of 1987), Section 16 — Date
from whicl interest to be granted - Misjoinder of party — Substitution
on 17.06.2013 — Interest granted from 17.06.2013 and not from date of
institution of claim petition — Held — As the liability rests on Union of
India and a common man is not aware of territorial boundaries of Zonal
Railways, so interest to be granted from date of institution of claim
petition — Appeal allowed. [Kari Bai @ Kali Bai (Smt) Vs. Union of

India] . : .. %29
Coel ?aemarfémm‘éﬁw(marwy) g7 16 — Fore ofer & =mir
_JF'«'FI famar ST € — v @7 At — 17.06.2013 W ARwenfa far

ST — 17.06.2013 } = WeiT foan 1w silk =1 f wran wferr wRerd fd
i B Rifr @ - afifaiRe - 9f ava @ wa 9 Tife smar @ e
A Afed e Yad o &z Wenat @ a9, satn qmar aftien
Wi 5 W 1 iy @ = geE swar g — mﬂﬁaﬂvﬁl(aiﬁ'm‘_
Wﬁaﬁ(aﬁa?ﬂ)ﬁ{ﬁa?msﬁm) w29

Railway Claims Tribunal Act, ( 54 of 1987), Section 23 and
Railways Act (24 of 1989), Section 123(b) & 124(A) — Claim by parents
—Appellant’s claim was denied on the ground that the claimants have
failed to establish that the de¢eased was uninarried and they are
dependants — Held — Sincé the claimants have stated on affidavit that
the deceased was unmarried which was not rebutted hence burden to
prove that the deceased was married lay on Railways which was not
discharged — Undisputedly appellants are parents of the deceased and )
dependants u/s 123(b) of Railways Act, 1989 Finding arrived at by
Claims Tribunal being perverse and not based on sound reason is set
aside ~ Appellants would be entitled for compensation of Rs. 4 Iakhs
with 6% interest p.a. from the date of claim appllcatlon - Appeal
allowed. [Bharat Kumar Vs. Union of Indla] w*21

¥ 19T ArmYr ST (1987 BT 54) GTT 23 W?‘a-wﬁbﬁwv
(1989 BT 24), arer 123(9) 7 124(¢) — Frar—fAar grer srar — afareff @
d B 39 AR W adieR 5 W 5 qmredl aw enfia o §
Fed Yo 5 que afqariya or sk o & — afifeife — gf
reatan J wruTE W wEr  f5 gae afEfa o fraer weT TE
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? Rywer frdes 98 fear T — afyafa w0 W eflereffor gae @
Hrar-far @ Jiv Y@ IR 1989 B aRT 123(d)) $ sl e ¥

" — T AT &1 freed ol gl @it A s woamenRa T

& @ PRV aur — sty g amdeT @ Ry @ 4 ara e
6% wftay = & W Afew @ PR BN — ol geR | (TR TER .
fa. gfT ate gfear) : L ee*21

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 —
Externment — No documents were supplied with show cause notice —
Statement of witnesses were not given — Old and stale cases considered
—Held ~Order passed in vindictive manner to suppress the voice of

independent journalist. [Anoop Saxena Vs. The Secretary, Ministry of
Home Affairs, Bhopal] ...1704

o I Afran, WA, 1990 (1991 BT 4), GRT 5 — [T —
ool gl ey & Wy $Y Ty waw T 5 W - el @
o T i T — R ol R AR govet &t AR R war —
afteiRa — afmiaros 27 4 wdd EeR $ JEN BT THT 3 B
mmwmﬁaﬁmwuﬂqmmﬁaﬁMWQmm
BT, whare) , ..1704

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 —
Writ jurisdiction — District Magistrate issued an order of externment
based on previous five offences — Held — In the absence of aiiy material
to establish- that witnesses are not coming due to apprehension of
danger to property and person, order under Section 5 (b) of the Act
cannot be passed. [Anoop Saxena Vs, The Secretary, Ministry of Home
Affairs, Bhopal] ...1704

o QT IR, A5, 1990 (1991 #T 4). GNT 5 — Re fEar
— frar geiRe! 3 fed wig Y @ s R frssre 91 Aty W
frar — afifeiRa — ezt oo 3t squRaft & ot a8 wnfe o= w2 fs
qrerer qafed od AR o @@ $ ArEEr @ SR 947 o @ £, afrfam
w1 gRT 5(d1) @ Fafa sy wiRa €Y fFar o aean) (@ g 7
pell, AR afe e s, @) «.1704

Recognised Examinations Act, M.P. (10 of 1937), Sections 3(D),
1, 2 & 5 — See ~ Criminal Procedure Code, 1973, Section 439 {Vipin
Goel Vs, State of M.P.] (DB)...1916
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A~AATST G0 ST, A, (1937 BT 10), SRV 3(), 1, 2 T
5— 7@ — myﬁm wiar, 1973, g7 439 (A= Taa R, 9. =)
(DB)...1916

Recovery of Debts Due fo Banks and Financial Instttutwns

Act (51 of 1993), Sections 20(3) & 24 — See — Securmzanon and
Reconstruction of Financial Assets and’ Enforceinent of Secunty
Interest (SARFAESI) Act, 2002, Section 18(2); {Baleshwar Dayal
Jaiswal Vs. Bank of India] R (SC)...2307
a1 giv i g’ w1 sy FI et sty (1993 &1

51) g 20(3) 7 24 — ?@ — T sl Wﬂﬂqﬁwvra#?
gTaT qer Al R @7 gadT (SARFAESI) afé?ﬁwv 2002, ST
18(z), (ATATR < wrAEad fa. &7 afe gfean) (SC) 2307

Rehabilitation and Resettlement Policy — Whether the oustees
who have accepted 100% compensation can avail the option of
acceptance of 50% compensation and opt for alternative commensurate
land — Supreme Court had extended the benefit of allotment of land to
those who have not withdrawn the SRG benefits/compensation
voluntarily or who have received the 100% compensation amount
involuntarily — Policy and Order of Supreme Court does not absolve
the oustees from refunding 50% of Compensation amount for becoming
. entitled to avail of the scheme envisaged under R & R Policy —
However, on assurance given by Authority through Counsel to give
one more opportunity to the oustees to avail the benefit under Para
5.1 of R&R policy on refunding 50% compensation amount received
by them within three months from today, as condition precedent for
allotment of alternative land, is accepted. [Narmada Hydroelectric
Development Corporation Vs. Shankar] (DB)...2317

gaafy aiv gaelaeerys iy — aan 3 favenfm e 100%
afaex efieR 5T 2, 50% wioey @ wfior o1 @ faser &1 sualw
) gpd 2 Ak el agweu qAf @1 gIE R 9Pa € — Swaad
<marad X 7Y @ andes & oA 9 faan 2 fase wftew wu @ .
e Sfl. A/ afaex 9w TE faar @ ar faslR ariftes wu @ afiex
P 100% F9 31 $ 2 — Ay T soAaw MEEd $1 ARy, geadty
¥ yFefaRege Hfy @ dwla Refera e o1 swiT w71 & fad
THER 999 g faeenfial #t afdex AR &1 s0% deq @ afyw |
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I3 T v - g e gnt aftmwn @ 9l frenfiat @,
AFad A F JdT @ ot A T B wT ¥ o @ e AR @
HroR, S, g 0T 50% SRHR B ww ated wy, o= qaig atv
gfavenyy A 2 FR@T, 5.1 3 s wrw @ ST 3G T @iy
AR 31 BT AraraT BN oA | (T segivafee s@arise
FraReT fi. waw) o (DB)... 2317

Right of Children to Free and Compulsory Education Act, (35 of
2009), Section 2(n)(iv) — Unaided school — Proviso to Section 12(1)(c) -
Allocation of 25% of the stréngth of children to weaker section of the
society in pre-school classes (Nursery to.class 1) — Held — Provisions of
Section” 12(1)(c) has been made applicable to admission to pre-school
education by private unaided schools as specified in Section ;(n)(iv) of
the Act. [The Daly College, Indore Vs. State 6f M.P.] . .2387

Fradl @ fry frgew aiv afE R o1 afere affa
(2009 BT 35), FIVT 2(¢)(iv) — W% FgerT AT RETaT — arer 12(1)() &1
Tge — [E-Rarerh saen § (=9 |} wE 1 we) 9w @ sadie gt
P IIAB P G 25% fraa @1 — sftfreiRa — IR agem o s
feereat g1 qd-farenerdt wEmat ¥ Wy Y a7 12(1)RFN) P Sydy
arg 5l T & <t e aRifem @) o 2(w)(iv) ¥ faffdfea 21 (=
el widw, geiv A w1y, =) : ) ...2387

Right of Children to Free and Compulsory Education Act, (35
of 2009), Section 6 & 12(1)(c) — Establishment of schools by the State
within a period of three years from commencement of the Act —
Provisions of Section 12 ceased to have effect after 3 years — Held — -
Section 12(1)(c) of the Act is not dependent on establishment of schools
by the State under Section 6 of the Act within three years. [The Daly
College, Indore Vs. State of MLP.] | ...2387

arawl 7 foav Frgew giv afad R @1 afere sffe,
(2009 7 35), GIeT 6 T 12(1)(}) — FFAFrAT ART X /A o auT @
aat%ra%tﬂavammﬁm‘aﬁwﬁaﬁmw-fﬂ?aﬁa%
TR STRT 12 & SUEEl BT WATT AT 81 07 — AP — aftrfrm
B ART 12(1)(H) T g AR @ o9 6 $ ofadia o ast @
A faenea wnfig o w Pk W) (@ S wraw ol fa. 0.
57) . ...2387

Right of Children to Free and Compulsory Education Act, 35
: N
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of 2009), Section 12(1)(c) and Right of Children to Free and
Compulsory Education Rules, M.P. 2011, Rule 2(1)(k) — Limits of
neighbourlood — Rule 2(1)(h) - Extended limit of neighbourhood —
Held — Rule 2(1)(k) and Rule 2(1)(h) are applicable in pre-school
admission. [The Daly College, Indore Vs. State of M.P.] ...2387

s & oy frges v gfyard Rr o1 gfrer s,
(2009 ®T 35), GRT 12{(1)(Tf) T eIl & fov Frwes v sfrard Rrear
T eI I 75, 2011, Frag z2(1)(®) — wsie &) oy — P
2(1)(va) — gt 9 fawnfRa dmr — afnfedfa - s 2(1)(@) sk
P 2(1)(g=) qE-faemerdft ¥ s o ar B €1 (] Sl widw, ¥]iv
f3. 7.9, wr=y) ‘ ...2387

- Right of Children to Frée and Compulsory Education Act, (35
-of 2009), Section 12(1)(c) — See — Constitution — Article 21-A [The
Daly College, Indore Vs. State of M.P.] ...2387

greral #ﬂvﬁgwﬁvaﬁwﬁﬁrmwmaﬁbﬁw
(2009 @1 35), GRT 12(1)(H) - ¥&@ — W7 — FTVT 21-7 (3 I
Fiaw, geiv fa. 79, =) ..2387

Right of Children to Free and Compulsory Education Act, (35
of 2009), Section 12(2) - Whether Private unaided schools are entitled
for reimbursement of the expenses incurred by the school on 25%
children "?given admission in pre-school classes from weaker section —
Held — Yes, it has to be reimbursed by the State. [The Daly College,
Indore Vs. State of M.P.] . «.2387

. Frael & oy frges gl afierd Rrar &1 affsre afafaas,
(2009 ®T 35), T 12(2) — T AX A= W Froft Remeaa, qd—faemerh
FeEral § saaik o @ way R} T 25% 9 ) 984 5 1 et
Y wfaqfif @ e ¥ — aftfeiRa - &, e shgRil wma g=T 91
Wit (7 3h widw, g3 fa. 7. 3o7) ...2387

Right of Children to Free and Compulsory Education Rules,
M.P. 2011, Rule 2(1)(k) — See — Right of Children to Free and
Compulsory Education Act, 2009, Section 12(1)(c) [The Daly College,
Indore Vs. State of M.P.] "...2387

Frerl & fore fryew sl aifard Rur o1 affrere A, 7.8, 2011,
g 2(1)(@) — @@ — srawt & fory fFryges giv afyard Rrar &1 s
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FRTE, zoos, arer 12(1)(H) (& 3 Fidw, =R AL AW =) ...2387
Scheduled Castes and Scheduled Tribes (Prevention of

Atrocities) Act (33 of 1989), Section 3(1)(x) & 3(2)(v) — No material to .

show that the injured was beaten because he belonged to S.C./S.T.—In
fact the injured had encroached upon a Govt. land and the appellant
wanted to grab that land — Mere utterance of Caste by itself would not
be sufficient to make out a case under the Act, 1989 — Appellants
acquitted. [Ashok Vs. State of ML.P.] .. 2475

agfra wify aiv sl sy (acgrare farer) aefay
(1989 BT 33), &7 3(1)(x) T 3(2)(v) — TF TR @ R BT A
fo& amea w1 gufay fer T F7fs 98 agyfaa sfa/sayfaa seenfa
@7 A7 — aredad A e A waR g% R afwEaer fear o #iv ardveneff
9 A% S SREET Aredr o7 — W SIRY BT ITROT R W A9 Sy
A e 1989 @ ofavid wexwT ¥4 @ fay s & s —
afremeffror giwqae| (s fa. a9, wsa) ..2475

- Securitization rmd Reconstruction of Financial Assets and
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002),
Section 18(2), Recovery of Debts Due to Banks and Financial
Institutions Act (51 of 1993), Sections 20(3) & 24 and Limitation Act
(36 0f 1963), Section 29 — Power fo condone the delay — Delay in filing
an appeal under Section 18(1) of SARFALSI Act can be condoned by
Appellate Tribunal under Proviso to Section 20(3) of Act, ‘1993 read
with Section 18(2) of SARFAESI Act — Appeal allowed. [Baleshwar
Dayal Jaiswal Vs. Bank of India] (SC)...2307

facfty  spfRaa’ o1 aforgfamvor gic gaiaT aar afosfa fea o1
HTdT (SARFAESI) aififram, (2002 &7 54), a7 18(2), d@1 alv At
Tegran” @1 wieq FEor gl AfEAIT (1993 BT 51) ARIY 20(3) T 24 VT
TREHET IRIFrIT (1963 &7 36), ST 29 — e 1% ¥v7 @l a9l —
SARFAESI aiftrforam @) ar=r 18(1) @ sfavfa srfle wwpa v ¥ faerw
&1 arfelt arfrewer gRT AR™FEH 1993 F &R 20(3) & WIF, wEulsq
SARFAESI] aftifram &Y evr 18(2) & v wre fvar w7 9aar € —
afia A9X | (AR TaR sute wraward fa. 3% atw gfe)  (SC)...2307

Sérvice Law — Advertisement — Locus Standi — Petitioners
participated in the selection process without any demur — They cannot

.challenge the condition incorporated in advertisement after having

-
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taken part in selection process. [Bharat Bhushan Vs. High Court of -

M.P.] (DB)...2437

w‘an%ﬁr 1asirgT — |7 @ &7 SffrsTY — ardnrer % aaw whear
? e faeht amafer @ wor faem — q =77 afisgr ¥ wrr A% @ gEE
mﬁﬂmmﬁgﬂfﬁaﬁémuﬂﬂawﬁmﬁaﬁé
ATH 7.Y) (DB)...2437

Service Law — Appointment -- Medical fitness — Appointment
for the post of Executive Trainee (Finance) — Appointment has béen
. cancelled on the ground that the petitioner was found medically unfit
as he does not have vision in one eye ~ Even if the petitioner is having
normal vision in one eye he is certainly entitled to be appointed as an
Executive Trainee (Finance) — Further petitioner had also passed
Chartered Accountant Examination and is working on same job in Small
Industries Development Bank of India ~ Further advertisement shows
that seats have been reserved for persons with 40% disability — One

- eyeis treated as 30%. disability — Respondents directed to appoint the

petitioner with all consequential benefits — Petition allowed. [Anshul
Jain Vs, Natmnal Thermal Power Corporatmn Lid.] ¢ w1690

war fafer — Fgfed — ffrcasla atvrar - aﬂa‘vﬂ%a‘yﬁrm&#
(fam) » g v gl — Pyl 3 aar w® frwa 9 1F fF Al o
fafeeda gear st T w@ifs sue)  E are ¥ i @ ot —

Ifs arh B ve arm A wrwr gfie @ aw 98 Pifded v @ sty

nftrereeff () @ wu 3. Pl o1 Tasr & — 3o afiRew ar=h 2
e raredE @t W il 91 2 oy ard ag stuife e i
A v o R wriva § - gue afaRew e qufar @ f 40%
d Froew wfal @ R 9T arfE & — v e @) e 30%
AT -t @ - Wﬁwmma%wﬁgﬁmﬁa}m
weaeffor w1 g fear T — aifaesr AR (@A o L e
e Ufax afmﬁm fa)y . . ...1690

Service Law — Appointment of Anganwadi Karyakarta at
Anganwadi centre — On the date of selection the petitioner was not
having any valid certificate establishing that she belongs to Scheduled
" Tribe (Kol) — Petitioner was not eligible for 10 marks towards Scheduled
Tribe cannot be faulted with — Petition dismissed. [Rannu Bai (Smt.)
Vs State of ML.P.] _ . e ¥26
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: dar By — arraarst = 4 arrrarst sdEar gl —
31 @ Oy w s 3 g Tw enfig v @ R #id 39w
T8Y o 5 a7 aggfaa o (@w) @ @ - g wig R T Prewh
o wedl 5 argyfad Senfa @ fad 10 @l v ard urw aE oft -
gt @le | (7 o1 (sferfl) fX. 7.9 =) L .*26

" Service Law ~ Civil Services (Classification, Control and
Appeal) Rules, M.P. 1966, Rule 14 — Punishment of stoppage of one
increment with cumulative effect and recovery against petitioner in
joint enquiry ~ Held — No violation of law — —Scope of interference is
limited — No.reason to interfere — Petition dismissed. [Toofan Singh
Vs. ML.P. State Civil Supplies] - _ ..1729

- Har [Rfer — ﬂﬁw#w(aﬂmﬁwawaﬁaﬁa}ﬁw A
1966, F7 14— WqFa WA ¥ AIef @ Preg T w1 /- Uw dad gR
WP o SR oy 91 e — afrfeifa — faftr e w1 Seduy =@
~ vway # IRfy Wim 2 - wwedy o FF T W — Ther
TR, (o Rie . wdl. Re Rifra awndy) .. 1729

Sérvice Law. — C’bnriugency/Daily Wages Employees —
. Regularization — State has issued a circular dated 29.09.2014 for
regularizing the services of daily rated employees — University has -
also adopted the said circular — Employeces working against vacant
posts for more than 10 years — Respondent directed to’constitute
Committee for scrutinizing the cases of employees for regularization —
Exercise be done within 6 months — Petition allowed. [Rajiv Gandhi
Prodyogikiya Shramik Vishwavidyalaya Karmchari Sangh Vs. State of
M.P] «.%34

war fBfr — spaftawar,/ e davatat s5art — Frafidieer —
o 3 fw da wHARal Y daen’ o RPafdeer s g aRus
farT® 29.00.2014 5T fpar & — Ryvafrere A 6 vaw WNux ot
foar @ — ardfisor 10 ast ¥ afre 99w 4 Rax 1t @ fieg srika
~ sHAIRAt @ Frfdet 3 geel 31 wdar 2y 9ffy i o @
ford weweff wt FrRftw foar war — 6 w8 @ MR Frfad @ @9 S
—mﬁmml@mﬁamsﬁﬂmﬁmﬁmmﬁmﬁwaﬁ
Y. ) *34

S’erwce Law — Contract Appointment — Non-exténsion of a
contract appointment — Petitioner was initially appointed by the
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Collector-cum-District Programme Coordinator and the extension from
time to time has also been granted by the Collector — Collector is well
within his power to decline extension of contract period — Petition
dismissed. [Hind Kishore Vs, State of M.P.] ... %28

var Afer — gfawr AR — dfar frgfee o 9 sem s —
Y &1 AIRT w9 4 FATeI—ws—-Rrar s wiae g g fear
AT o7 Y gAY WG R Fade? g1 ¢y oft gem @Y @ - wfaer
saftr oY 3fg e s At wify seteex ot nfw ¥ @ - @i
giitel | (fes feait A4 7.9, =) .28

Service Law — Date of birtlh — Age Determination Committee
rejected the contention of the petitioner that his date of birth is
01.07.1957 and not 13.12.1953 — As highly disputed question of facts

are involved, the petitioner.can raise a dispute before the Labour Court -

— Petition dismissed. [Rameshwar Prasad Pathak Vs. South Eastern
Coalfields Lid.] ...2084
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Service Law — Deputation — Deputation can only be on
temporary basis and in public interest to meet the exigency of public
service — Provisions of Article 166 of the Constitution are only directory
in character. [Anil Shrivastava (Dr.) Vs. State of M.P.] «..1749
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Service Law — Kramonnati — Lecturers/Teachers in the
cmployment of Education and Tribal Welfare Department are entitled
for the benefit of Kramonnati Scheme with effect from 19-4-1999. [State
of ML.P. Vs. Mala Banerjee] (8C)...1642
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Service Law— Pension— Pension is a proprietary right of the retired
Government servant and grant of pension is net dependent on the sweet
will of State — There must be strong justified reasons for the withdrawal of
pension. [Shyam Sharma (Dr.) Vs. State of M.P.] ...2014

a7 ffr — 9o — dym dafgw wWerd $Ha B aiuie
FftrER 2 Attt 39 o1 99, TS 9 Weer )@ Y 98 — 999 ameg
fad o @ fad wea ifaw sre & wifde ] (Tam o (s1) fa =
7. Ws) ...2014

Service Law — Promotion — No Work No pay — Promotion was
given to the petitioner after his exoneration in the departmental enquiry
from the date, his juniors were promoted but was denied monetary
benefit on the principle of no work no pay — ]_Eleld-— Principle of No
Work No pay would apply only when an eniployee is found guilty of
any misconduct and his promotion is delayed — If the promotion is
granted with retrospective effect and if monetary benefit is denied, it
would amount to a penalty of withholding of monetary benefit under
Rule 10 of M.P. Civil Services (Classification, Control and Appeal)
Rules, 1966 — Denial of such a benefit is illegal — Petitioner is entitled
to the salary of promotional post from the date the said benefit was
extended to his immediate junior — Petition allowed. [C.B. Tiwari Vs.
State of M.P.] T..2402
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Service Law — Recovery of Excess Payment — Even if by mistake
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of employer, the amount is paid to the employee and on a Iater dafe if
the employer after proper determination of the same discovers the
excess payment has been made by mistake or negligence, the excess

amount so made could be recovered. [Nitya Ranjan Das (Dr.) Vs.-State
of; M. P.] - - . ...2408-

: . Bar Rftr — aﬁagmaﬁaﬁa‘? afy fratemr @ T K/,
ﬂﬂﬁmmwgmﬁmﬁmaﬁmﬁaﬁaﬁaﬁw
% wgEr. Frate #1 uar gaar @ % Tad ar aRad @ i g
g4 8, mmﬁn}nﬁmgmaﬁaﬂmmm%r(ﬁam
?.'rﬂ(a)ﬁ A1y, W)- . ...2408

| Servzce Law - ~ Recovery of Excess Payment Principles of
Natural Justtce — By impugned order thé entitlement for grant of
se!ectlon grade pay scale has been modified from 27-7-1998 to 4-3-
2000-The order was passed unilaterally without giving any opportunity
of Kearing to the petitioner — The modification would result in adverse
cbnsequences i.e., recoyery of amount from the petitioner ~ Prejudice.
would be caused to the petitioners if the amount is recovered from
~ them w1thout affording an opportunity of hearing — Respondents would
be at hberty to issue notice to petitioners indicating the grounds on -
wlnch_thq dat_exoi‘ entnt_!ement for-grant of Selection Grade/Grade Pay
are sought to be modified and to pass a fresh order containing reasons.
[Nitya Ranjan Das (Dr.) Vs. State of M. P] " ...2408

., @ar ffr - aﬁwgma?aqa? Fufife =g & Rrgra —
mﬁﬁamﬁmmmﬁﬁﬁmmﬁﬁmﬁégmaﬁ
27-7-1998 W wRaARfa R 4—3—2000 fFar Tar @ — Arh = A a7
Wﬁ'&ﬁmﬂﬂ&ﬁamﬁmwmﬁaﬁmw yRads & afasa
aRore, &1 srerfe ard) / <@w o aqe — lrﬁhmaﬁmammﬁa
ﬁmmiﬁaﬁﬁrmﬁﬁﬁmmmaﬁﬂmm%—
gegeffaror |, 97 Ry, B Twid Y R R waeer Aft /-1y e
W B urar @ fafr F aRads wer war 2, e S athw W
o @ fad ok T AR ¥ erv wfig akw vy v @ o wes
iﬁﬂl(ﬁavmm(a)ﬁ 1Y, TH) . ...2408

Service Law — Repadtriation — Administrative instructions — Do
not have any force of law — Since petitioners have continued on
deputation for more than 10 years and by the impugned orders they
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are being posted in rural areas with the object to prov1de medieal
facilities to the public-in general — There is no infringericat of the

legal rights of the petitioners in withdrawing their dcputation — Petition
dlsmlssed [Anil Shrlvastava (Dr.) Vs, State of M.P] © 1749
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Serv:ce Law — Review D.P.C, — In Writ Petition flled by
Petltloner, the DlVlSlOll Bench.of ngh Court directed to conduct review
D.P.C. in accordance with directions lssued therein — In subsequent
writ petition filed by another person, Division Bench directed to conduct
review D.P.C.'in accordance with Promotion Rules, 2002 and earlier

“directions were not brought to the notice of the D.B. —Held — Rules as

were available on the date of vacancy have to be applled for making
consideration — Proceedings which were done adopting the norms
prescribed in Promotion Rules, 2002 are not justified proceedings —

" Subsequent decision will not overrule the decision already rendered

by Division Bench — Review D.P.C. be held strictly in accordance with
order passed earlier. [Ashok Virang (Dr.) Vs. Prmclpal Secretary, Public
Health and Famlly Welfare Department] - - T ...2004
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. Service Law — Vacant Posts — Carried forward — Vacant posts were
carried forward and were included in the vacancies of next year and exams
were conducted — As the posts were not kept vacant and since unfilled
vacancies were notified in subsequent advertisement for selection and
selection process proceeded on that basis, the Petitioners cannot be
granted any relief as the unfilled vacancies got subsumed by operation of
law. [Bharat Bhushan Vs. High Court of M.P.] (DB)...2437
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Sthaniya Kshetra Me Mal Ke Pravesh Par Kar Adhiniyam, M.P.
(52 of 1976), Section 3 — See — Constitution — Article 265 [Vikram
Cement Vs. State of M.P.] : - (8C)...1647
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Suits Valuation Act (7 of 1887), Section 8 — Suit for partition and
possession of 1/7" share of ancestral agricultural land — Proper valuation
thereof — Respondent no. 1 filed suit for partition and separate possession

of his 1/7* share in the ancestral agricultural land of his Joint Hindu Family
property — The applicants have assessed twenty times of the Jand revenue
fixed for the land and suit is valued on his 1/7* share — Held — Suit is
rightly valued — A coparcener is at liberty and has a right to value the suit
till the extent of his share and ratio out of the total twenty times of the
land revenue and bound to pay court fee accordingly. [Gorelal Lodhi Vs.
Ratan Lal Lodhi] ...1861
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Suits Valuation Act (7 of 1887), Section 8 — Suit to declare sale
deed executed b y power of attorney as ab-initio void — Proper valuation
thereof — Petitioner filed suit to declare the sale deed to be ab-initio
void which was executed on his behalf by his power of attorney (his
real sister) — Under such circumstances it can be inferred that he was
party of the impugned sale deed executed by his power of attorney
with his consent — The plaintiff/petitioner is bound to value the suit
equal to the consideration of sale deed and accordingly bound to pay
court fee accordingly. [Harish Patel Vs. Sanjay Kumar] ..1676
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Transfer of Property Act (4 of 1882), Section 44 - See - Civil
Procedure Code, 1 908, Order 41 Rule 234 [Tilak Education Research
& Development Society Vs. Smt. Phoolwati] ...1801
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Transfer of Property Act (4 of 1882), Section 58 — See — Civil
Procedure Code, 1908, Section 100 [Muhammad Ayoob Khan (Since
Deceased) Through L.Rs. Samsunmsha (Smt.) Vs. Krlshnapratap
Singh] _ ..1788
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.. Vidhan Sabha Sachtvalaya Seva Adlumyam, M.P. (20 of 1981),
Section 5(4) — Fundamental Rules, M.P., Rule 56(2) — Compulsory
retirentent — Respondent had received poor grading in last 15 years
out of 20 years — There were adverse remarks with regard to her
working and conduct — Physical capacity of employee was also found
very poor = Her working during last few years had deteriorated and
ever her leave record is not good — There are enough material to hold
the respondent to be dead'wood and to take action as required under
E.R. 56 ~Order of writ Court set aside — Order of compulsory retirement
upheld [Vidhan Sabha Sachwalaya Vs. Ku Kamla Yadav] (DB)... 1666 :
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Work C'harged & Contmgency Paid Employee Pension Rules,
M.B 1 979, Rules 2(b), (h), (e¢) & 6 — Petition for declaring him as
Permanent Work Charged & Contingency Paid Employee — Petitioner
initially engaged on daily wages — Continuous service of 25 years —
Held = Only when a worker is appointed as per the stlpulatlon contained
in the Rules of 1979 and against a vacant post, then only he is entitled
to be declared as Permanent Work Charged & Contingency Paid
Empl_pye_e —Petition dismissed. [Igbal Ahmad Vs. State of M.P.] ...2367
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* IMPORTANT ACTS, AMENDMENTS. CIRCULARS, -
' NOTIFICATIONS AND STANDING ORDERS: -

HIGH COURT OF MADHYA PRADESH J ABALPUR

An overview of the updated scheme for ratlonallzatlon of assngnment

cum hstmg of cases before the Benches of the ngh Court of Madhva
Pradesh- < -~ ! -

H ar 3 - Yo

INTRODUCTION

The number of cases bemg ﬁled in the ngh Court of Madhya Pradesh
has been constantly onthe rise and hstmg ofcasesis becommg acutely unwieldy.

_ Inorder to meet the ever increasing demand for listing of cases for hearing,
E cons1der1ng the available working J udges strength streamhmng the listing

procedure, better court case management, ensuring fimely dlsposal

transparency, accountablhty, con31stency, make the process litigants and
lawyers friendly and to subserve the aspirations of the stakeholders; scheme
for rationalization of listing of cases before the Benches of the High Court of
Madhya Pradesh was concéptualized-and introduced on-6/12/2013. This
schermne was modified:from time'to time td meet the ¢ exigencies and o remove
the difficulties experieniced during workmg of the systén, keeping in mind
suggestions given by the stakeholders and was updated on'18/07/2014. Now
thirteen months have elapsed since introdyction of the scheme. -, :

-~ Theprincipal object of the scheme is to strengthen the Court ﬁmctlomng
and make it transparent, rational, responsive and also for enhancmg efﬁmency
in docket management especmlly of Motion hea.rmg matters for dlspensmg
quality j _]ustlce to the litigants. "~ SO :

The salient features of the updated scheme iné.)} be summed up as
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ADMISSION (MOTION HEARING)

No pre-admission matter shall remain undated. In that, every
admission matter shall bear some date, either given by the Court or
auto-generated by the computer.

The matters notified on the daily/weekly Board/list alone would be
treated as assigned to the concerned Court, not the rest of the pending
matters of that category.

Work load shall be equally distributed amongst the available Judges on
day to day basis.

The CMIS software has been designed to address relative urgency of
different types of cases as per the Court listing policy.

Ordinarily, upto 100 main cases (excluding order matters) will be listed
before the Benches (SB / DB) sitting for full day.

Cases in which computer generated dates are given are also to be
listed within the specified number (100 main cases), after listing of fixed
date and freshly filed cases, if the space so permits. If, because of
Court given date cases/fresh cases, daily list gets oversized, the
computer generated dates “after notice admission cases of the same
type” will be listed chronologically in suitable lots after four weeks and
such dates shall berescheduled and notified in the daily/supplementary
list:"'

Court dated pre-admission cases shall be listed on fixed dates and
shall not be left out. Pre-admission matter ordered to be listed by the
Hon’ble Court in week commencing / next week / after week(s) shall
be treated as Court given date matter.

Fresh Habeas Corpus Petitions shall be listed under caption “Top of
the List” in the daily cause list on the next Court working day after
removal of office objections, if any. In case, these matters could not be
taken up on the assigned date for any reason, the same will be notified
on the next Court working day under caption “Top of the List”, in the
supplementary list.

Fresh admission cases shall be listed on the third Court working day
from the date of removal of office objections, if any.

Py
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10.

11.

12.

13.

14.

15.
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Not reached/left over fresh admission matters shall be listed in the
following week in suitable lots. The not reached / left over after notice
cases will be assigned auto-generated returnable dates spread out in
suitable lots after four weeks. This is to ensure that the daily list/
supplementary list for the following week does not get oversized. The
returnable dates of concerned cases will be notified on the High Court
official website in the case status of that case as also on the list/board
for the next Court working day, for the information of the litigants and
lawyers. In either case, if the Court orders to the contrary in
exceptionally urgent matters, the Court given date will prevail.

Fresh matters under Sections 438 & 439 of Code of Criminal Procedure,
1973 shall be listed before the Court on 5th Court working day from the
date of removal of defaults, if any, under caption “Bail Matters”.

Criminal Appeal and Criminal Revisions accompanied by application
for suspension of sentence / bail filed under section 389 / 397 CrP.C/
Section 53 Juvenile Justice Act 2000, shall be listed on 5th Court
working day from the date of removal of defaults, ifany, for “admission” _
(Fresh/After Notice/Final Disposal).

The left over bail / suspension of sentence matters will be listed on
second following Court working day.

All bail applications under section 438 & 439 Cr.P.C. arising from the
same crime number of the same Police Station and application for
suspension of sentence under section 389 /397 Cr.P.C / Section 53
Juvenile Justice Act, 2000, arising from the same judgment / orders
filed by the different applicants separately will be listed before the same
Hon’ble Judge(s). However, if the same Hon’ble J udge(s) is/are
not available due to change of Headquarter, transfer, elevation
or retirement, then the subsequerit bail application of co-accused
persons will be listed before available senior most Hon’ble
judge(s) to whom substantial Criminal Cases are assigned.

Repeat Bail Applications filed under Section 3 89,438 and 439 of the
Cr.P.C. shall be listed before the Hon’ble J udge who decided the first .
bail application. However, if the Hon’ble J udge, who decided the first
application, is not available due to change of Headquarter, transfer,
elevation or retirement, then the subsequent bail applications shall be
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17.

18.

19.

20.

21.

22.
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listed before the senior most (D.B./S.B.) Bencﬁ to whom substantial
Criminal Cases are assigned. ‘

The advance daily list for the entire next week will be publishedd'on the -
previous working Friday or Jast Court working day of the previous
week, as the case may be, latest by 7:00 p.m. and displayed on the
official website of the High Court. ‘ !

Any urgent/ left over matter/fresh for admission mattér required to be
listed on the next Court working day after preparation of final list will
be inclutled in the supplementary list. The supplementary list shall
indicate the serial number when the matters of given category
included in the supplementary list will be called out for hearing.

As per Part (A) Rule 1 (1) (c) of Chapter V of the High Court of
MP Rules 2008, the Registrar is authorised to decide all' matters
relating to service of notice (i.e. few served and remaining
unserved) or other processes. Accordingly, all such matters shall be
listed on the returnable date before the Registrar (Judicial) and not
under “ORDER CATEGORY?” before the Court, in the first instance.

Pre-admission Cases, where respondent(s) are served, shall be,

_accordingly, updated and listed before the Court as per the Court

given date or computer generated date under appropriate caption.
The returnzble date mentioned in the notice issued by the Court
must be treated as Court givén date.

In case of non-compliance of the orders of the Registrar the matter
shall then be listed before the Court under caption “Common Order”.
All order matters which can be disposed of by common order will be
notified on the Board in “Common Order” category separately with
the proposed order to be passed therein, with the returnable dates for
the concerned matters. :

If, inspite of *Common Order’ passed by the Court, the default is not
removed within specified time given by the Hon’ble Court, such
matter(s) will be listed under caption ‘Common Conditional Order’
in respect of such default on the returnable dates.

Pre-admission cases, in which reply has not been filed by the party
despite direction of the Court, shall be proceeded under appropriate
category (Fresh / After Notice / Final Disposal) on the returnable
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date before the Court and should not be listed in “Order Category”.

23. The motion hearing list will have separate heads of cases in the following

order of precedence:-
S.No. Particulars of Heads
A Common Order
¢ B. * | Common Conditional Order
- C. Settlement
¥ D. Personal Appearance
E.- Bail Matters :-

1) Bail applications u/s 438 Cr.P.C.
ii) Bail applications u/s 439 Cr.P.C.

iif) Suspension of sentence u/s 389 /397 CrL.P.C./Section
53 Juvenile Justice Act,2000 in admitted matters.

F. Direction Matters '
G Orders - .
H. Top of the list (for admission)
L Admission matters more than five years old
J Fresh(for admission)
) Gl
- i Criminal - , .
K. .After notice (for admission) -
5 )] Criminal
i) Civil
L. Final Disposal at admission stage
) Civil
i) Criminal

24, Interlocutory application(s) (other than for vacation of ex-parte '
stay and condonation of delay in filing main matter) filed in pre-
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" 25,

26.

27.

28.

29,

30.

31.

admission matter (matter yet to be formally admitted by the Court)
shall be listed along with the main matter on its returnable date and
shall not be listed under “ORDER CATEGORY”.

Ordinarily, application for vacation of ex-parte stay or
application for condonation of delay in filing main matter will
be listed under caption “ORDER?” on the fifth Court working
day from the date of removing office objections, if any. However,
if the main (pre-admission) case is scheduled within 5 days from the
date of removing office objections in the application for vacating stay,
then the 1A (Interlocutory Application) for vacating ex-parte stay be
listed along with the main case in appropriate category (Fresh/ After
Notice / Final Disposal). '

All connected matters shall be listed under one serial number (with
sub numbers thereof) in the daily/weekly list and not separately.

Cases of outstation Advocates will be listed on a particular day
of the week as per administrative directions issued in this behalf
by Hon’ble the Chief Justice.

The cases to be listed before DB-I at the Principal Seat as well as the
Benches, will be as per the assignment for DB-1.

MENTIONING OF MATTERS

Mentioning for urgent listing or change of assigned dates of all D.B./
S.B. matters not notified in the Daily / Weekly List shall be entertained
only by DB-I at Principal seat and the respective Benches at Indore
and Gwalior. However, mentioning of matters already notified in
the Daily / Weekly List can be made before the concerned
Hon’ble Division / Single Bench, where the matter is so listed.

Every fresh admission matter will be automatically listed (without need
for mentioning) on the third Court working day from the date of removing
the office objections.

Mentioning of pre-admission matters to which specific date has
already been assigned by the Court or auto-generated through
computer, must be avoided except in matters which cannot wait till the
assigned date, for pre-poning the date or for change of date, if the
same is not convenient to the Advocate or the parties. This can be
done without a formal application for urgent hearing, on moving
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mentioning slip / memo before DB 1.

Mentioning of SB Arbitration/Company/T: axation/Election matters be
made before the designated Judge(s).

To streamline the procedure for mentioning and to obviate the Court
pressure for mentioning of matters, the mentioning memo should be
first presented between 10:30—11:30 a.m. before the Registrar (J-II)
at Principal Seat, Jabalpur and before the Principal Registrar at Benches
at Indore and Gwalior respectively, who shall make endorsement on
the mentioning slip about (a) date of institution (b) date of removal of
office objection (c) last date of the listing of the case (d) type of case—

. Fresh/After Notice / Final Hearing (¢) if Final Hearing case, whether

ready for hearing and the serial number in the concerned category of .
the quarterly list (f) the assigned returnable date given by the Court or

generated by the computer, as the case may be. However,

exceptionally urgent matters can be mentioned on the same day
before the Hon’ble mentioning Court (i.e. DB-I).

The concerned Registrar shall send all mention memos to the Reader
of the Court in the evening on the same day.

Advocates/Litigants must peruse the endorsement of the Registrar in
the next morning before 10:30 a.m.

The Computer generated date as authenticated by the Principal .
Registrar/Registrar (Judicial) of pre-admission matters, will be treated
as Court given date and the matter will be listed on that date before
the concerned Bench as per the assignment, without any exception.
There is no need to mention these cases before the Court.

FINAL HEARING

After taking up cases notified for motion hearing assigned to the
concerned Bench, the cases for final hearing will be taken up ad seriatim
by that Bench.

A Consolidated Quarterly List of final hearing cases is displayed on
the official website of the High Court. This list consists of matters in
the given category chronologically which are ready for final hearing.
The relative position of matters included in the Consolidated Quarterly
List of the given cases will be indicated in the case status of that case.
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A weekly list shall be drawn from the Consolidated Quarterly List of
ready matters. This list shall consist of proportionate lots of cases of
categories in chronological order assigned by Hon’ble the Chief Justice
to a particular Bench. The cases notified in the weekly list will be
commensurate with the inter-se ratio of the pending cases of categories
in the quarterly list as worked out by CMIS software and not.

. manually. If, however, in a given category, there are only five or

less than five cases available for listing in the week, all such
cases will be included in the weekly list.

If any Final Hearing case fits in two or more categories of priority
category, then it will be automatically included by the CMIS
software in the category where it would get priority. If the case is
not properly positioned in the [ist notified by the Registry, it can

" be brought to the notice of the Principal Registrar / Registrar

(Judicial-IT), who will issue suitable directions. "

In admitted case, in which reply has not been filed by the party despite
direction of the Court, shall not be treated as unready matter and
shall, accordingly, be proceeded as per its turn under appropriate
category on the assumption that the Respondent is not interested in

_ filing reply/return. Such case(s) will not be listed in ‘ORDER

CATEGORY? before the Court.

In admitted matters all interlo cutory applications shall be updated under
“ORDER CATEGORY™, unless ordered by the Court to be heard

along with the main matter.

All Applications for urgent hearing of admitted cases pertaining to SB

- or DB shall be listed before DB 1 at Principal seat, Jabalpur and

Benches at Gwalior and Indore respectively.

- If a case older than the oldest of a given category listed in the

Weekly List is left out or included in wrong category resulting in
loosing its seniority, litigants / advocates are requested to bring
that fact to the notice of the Registrar (Judicial) so that corrective
measures can be taken by the office.

Part heard / specially assigned matters (except election petitidns and
Full Bench matters) would cease to be part heard/specially assigned
with change of assignment of cases of the concerned category, unless
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arequest for continuation of the matter is made by the parties and the
_same is approved by Hon’ble the Chief Justice.

The Election Petitions will be heard as priority cases by the concerned
Judge to whom the case has been assi igned, keeping in mind the
statutory requirement of disposal of such cases within six months.

SPECTAL ASSIGNMENT FOR COMPANY, ARBITRATION,
. TAXATION AND ELECTION MATTERS

. Special assignment for company, arbitration, taxation and election
‘matters shall be notified in the assignment.

- E-SERVICES

In case of default ina freshly filed case, auto genergtéd SMS/email will

- be automatlcally sent through CMIS software to the reglstered mobile
number/emall address of the advocate andlor litigant. Similar services
are bemg prowded regarding listing of cases, paper-book estimates
and upon preparation of papér-book. . :

Onlme information regarding listing of cases as per the approvéd scheme
‘shall be available on the official website www.mphe.in’ of Madhya
. Pradesh High Court and on Kiosks installed at various locations in the
* High Court premises in Jabalpur Main Seat as well as at Indore and
" Gwalior Benches.

Note -The above scheme is flexible and open to suitable modifications

¢

to address issues of stakeholders and administrative
- exigency and is operated by in house customized auto
" generated computer programme.

Dated 9t anuary, 2015

e Sd/
e . . REGISTRAR GENERAL
.*APPROVED ' '
sdi- -~

CHIEF JUSTICE

v !
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FAREWELL

HON'BLE MR. JUSTICE G. S. SOLANKI

Born on September 06, 1953 at Anjad District Badwani. Passed Higher
Secondary School Examination from Govt. Higher Secondary School,
Anjad, B.Sc. degree in 1974 from Gujarati Science College, Indore, M.A.
(Economics)and LL.B. degrees in 1978 from Indore Christian College.

Practiced as an Advocate for one year. Joined Judicial Service as Civil
Judge class-II on September 14, 1979. Worked as Civil Judge at Harda,
Sohagpur, Bhanpura, Dewas and Indore. Also worked as Chief Judicial
Magistrate, Indore. Was Promoted as Additional District Judge in the year
1991. Worked as Additional Registrar, Bhopal Gas Victims, Bhopal from
June 1996 to May 1999 and Special Judge (Prevention of Atrocities on SC/ST
Act) at Sagar from 07.06.1999 to 07.02.2002 and also worked as officiating
District Judge, Sagar. Was posted as Additional Welfare Commissioner Gas
Victims Bhopal for a short term and then appointed as Additional Secretary
and Secretary, Law & Legislative Affairs Department, Govt. of M.P. Bhopal
and worked there from March 2002 to May 2005.

Worked as District & Sessions Judge, Raisen and also headed one
Member Enquiry Commission, appointed under Commissions of Enquiry
Act, 1952 for enquiring into the matter of death of R.K. Jain, Deputy
Commissioner, Commercial Taxes Department for his custodial death during
police custody of Special Police Establishment (Lok Ayukta Bhopal). Was
District Judge (Inspection & Vigilance) Jabalpur-Zone from 15.05.2007 till
elevation. :

Elevated as Additional Judge of the High Court of Madhya Pradesh on
May 03, 2010. Appointed as permanent Judge on September 24, 2011 and
demitted office on September 5,2015.

We wish His Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE
G.S. SOLANKI, GIVEN ON 04-09-2015 IN THE CONFERENCE
HALY OF THE HIGH COURT OF M.P. AT JABALPUR.

Hon'ble Mr. Justice A.M. Khanwilkar, Chief Justice, bids
farewell to the demitting Judge:-

We have assembled here today to bid a warm farewell to Justice Gulab
Singh Solanki, who will be demitting office tomorrow on attaining the age of
superannuation. He has dedicated the best phase of his life by rendering invaluable
services as a Judge, for almost about 36 years.

Born on 6th September, 1953 at Anjad, District Badwani, Justice Solanki .

completed his Higher Secondery School Examination from Anjad Government
Secondary School. After graduating in Science 1974 from Gujrati Science College,
Indore , Justice Solanki was conferred with Masters Degree in Economies and
thereafter Degree of Law in 1978 from Indore Christian College. He then got
himself enrolled as an Advocate with Madhya Pradesh State Bar Council in 1978.
He could not wait longer to join the State Judicial Services of Madhya Pradesh,
where his natural instincts belonged. On 14 th September, 1979, he joined asa
Judge C1v11 Judge, ClassII.

Aﬂer his promotion in the cadre of Dlstrlct & Sessions Judge on 14 th
October, 1991, he held various important assignments till June 2010.During this
period, he also rendered his services as Additional Registrar, Bhopal Gas Victim
Commission, from June 1996 to May, 1999; and thereafter as additional Welfare
Commissioner, Gas Victims at Bhopal.

From March 2002 to May, 2005 Justice Solanki served in the Department
of Law & Legislative Affairs, Government of Madhya Pradesh as Additional Law
Secretary and thereafter as Law Secretary. Prior to his elevation, Justice Solanki
was working as District Judge ( Inspection} Jabalpur.

Consider his experience , merit and legal acumen, Justice Solanki was
elevated to the Bench on 3rd May, 2010 as Additional Judge of our High Court
and thereafter confirmed as Permanent Judge on 24 th September, 2011.

Lord Denning, in his book titled " The Influence of Religion", has said
and ] quote:-

" Every Judge on his appointment discards all politics and
all prejudices. You need have no fear.The Judges of England
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have always in the past- and always will- be vigilant in :
guarding our freedoms. Someone must be trusted Letithe
the judges".

In his another book titled as "What Next in thc Law", he says about
Iudges andI quote:-

" They will not be diverted from their duty by any
extraneous influences; not by hope of reward nor by the
fear of penalties; not by flattering praise nor by indignant
reproach. It is the sure knowledge of this that gives the
people their confidence in the judges".

Justice Solanki epitomizes all the qualities of a good Tudge; and expected
of a noble human being, During his long tenure as a Judge, He observed highest
standards of judicial conduct and probity in public life. He was known for his
negotiating skills, innate ability to deal with complex legal issues as also to defuse,
the provocations in the Court hall during the arguments with firmness. He enjoys
endearing respect of the Bar and the Bench alike.

Justice Solanki, besides discharging his judicial responsibility as a Judge
of the High Court was also an asset on the administrative side - onaccount of his
vast experience. On the judicial side, he has contributed to the development of
law which is manifest from hlS several reported judgments adorning the Law
Joumals

+ Justice Solanki was member of various Administrative Committees of the
High Court. Suggestions given by him that capacity were taken earnestly, being of
great help and in the larger interests of the institution. For, his suggestions were
always altruistic and unassuming,

While working with Justice Solanki, I noticed in him a spark of a student
of law, No wonder, he could handle any legal issue with ease - because of sheer
industry and willingness to handle any type of case; and including by far untraveled
jurisdictions by him. That became evident when I entrusted him the responsibility
of election law Jurisdiction, which he had confided in me that he was not so
familiar with that subject. But, He took that assignment as a challenge and gave
his best.

Justice Solanki not only carrtes with him the tag of a hallowed Judge, but
also aman of learning and experience in the law, of exemplary morals, immense
patience and calmness.
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His absence will be felt on the Bench and also in the different Administrative
Committees of which he has been a member. Contribution made by Justice Solanki
to the legal system as a whoIc will be cherished by one and all for posterity.

Indubitably, Justice Solankl is both mentally as well as physically ﬁt to
continue with the innings of a Judge for some more time. But, the framers of our
Constitution have restated the philosophy of Aristotle, predicated for Judges
and I quote; \

"""That judges of inportant causes should hold office for life
is not a good thing, for the mind grows old as well as the
* body"'.

Hence, we have no option but to say good bye and extend best wishes to
Justice Solanki and Mrs. Rajeshwari Solanki during their late autumn walk. -

I, on behalf of my brother & sister Judges and the Registry of the High
Court, wish Justice Gulab Singh Solanki and Mrs. Rajeshwari Solanki a very
happy, healthy, prosperous and glorious future and success in all creative
endeavours.

" JAI HIND"

Shri Ravish Chandra Agarwal, Advocate General, M.P,, bids
farewell -

It is always painful to say good -bye. Especially to someone who has
been an integral part of our life. Someone who has touched our life in more ways
than one. Sormeone who is a thorough gentlemen, a thorough professional in his

wotk. A man of great ethics and unwavering temperament. Someone like Lord
Justice GS.Solanki.

It seems like yesterday when his lordship doned the chair as a judge of
this great Institution. As the say goes that "time flies", it indeed has flied with
supreme velocity. In Justice Solanki the bar saw a very jovial, kind hearted and
magnanimous judge who was always committed to the cause of justice and equity.

We appreciate and admire the cordial court room environment he created
-especially for young budding lawyers. He made it a point to ease the nerves of
young lawyers and soon the butterflies in the stomach of young professional use
to vanish.
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His Lordship has been integral part of every happening in this great
institution for the past over 5 years and the void in his absence would be hard to

ill. His admirable dedication towards his work and his work ethic wou]d surely

be remembered, but missed.

On behalf of the Government of M.P., Law officers of the State and on
my own behalf, I'wish my Lord the best of luck for his future endeavors. May the
almighty shower his choicest of blessings on him and his family, We look forward
to his association in varying capacities and the bar would continue to seek his
guidance and support in future,

Shri Adarsh Muni Trivedi, President, M.P. High Court Bar
Association, bids farewell :-

We have congregated here conjointly to bid Your Lordship Shri Justice
Gulab Singh Solanki, a hearty farewell at the eve of your demitting the high-office
ofa Judge of this High Court after completing a vivid votive voyage in the ocean
of Justice Delivery System immaculately with great eminence. Your Lordship have
embossed the language of Justice on the pages of golden history of this High
Court with colours ofintellect, integrity, devotion and interminable sense of humanity.
Destiny had its mission for you and you had the vision to carry themout. Your
Lordship have brought the philosophy of Justice down from heaven and translated
itinto your Judgments. The Lord God made you for this great contribution to the
Administration of Justice. Your Lordship have shown that law can be an effective
instrument of Justice, to undo the plight of common men.

. It is almost a definition of a gentleman to say that he is one who never
inflicts pain to others. Your Lordship's life has been a glorious cycle of songs and
amedley of extemporanea and in the words of Shakespeare 'a wallung shadow
of your persona.’ "

Your Lordship's name encompasses two different qualities in one in your
persona. You are as soft and gentle as 'Gulab, the rose and at the same time as
stiff as'Singh', the Lion. Lord Krishna possessed both these qualities like you at a
time - ' aTafY HORIFYY, gty FFARR ' [ as stiff as a Vajra', as soft as a flower].
We at the Bar, have witnessed your these qualities as a Judge of this Court, while
sitting in a Bench. In his play ' Romeo and Juliet' William Shakespeare says:-

" what's in a name? that which we call arose by any other name,
would smell as sweet."
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But in 'Othello', Shakespeare says :-

" The name, it is the immediate Jewel of his soul."

" Your Lordship are a "Rose' with a soul, nearer to God's heart in Eden
Garden of Life. A soul opening out o great natural sensitivity and sensibility. The
name signifies to point a moral, to adoin a tale Your life has been like a poem
wntten on the petals of arose.

Your Lordship was born on 6th September 1953 at An_]ad District -

Badwani, Your Lordship passed your Higher Secondary School Examination from

Govt. Higher Secondary School, Anjad; and thereafter, obtained B.Sc. degree in

year 1974 from Gujrati Science College, Indore. Your Lordship obtained your

. M.A. inEconomics and LL.B. degrees i inyear 1978 from Indore Christian College.

You got married with Smt. Rajeshwari Solanki. You practised as an Advocate for

one year and thereafter, joined Judicial Services as Civil Judge, Class-I on 14th

September 1979. So the month of September brought for you rains of fortunate
events from heaven.

Your Lordship worked as Civil Tudge at Harda, Sohagpur, Bhanpura,
Dewas and Indore; and as C.J.M. at Indore. Thereafter, you were promoted as
Additional District Judge in year 1991. You worked as Additional Registrar, Bhopal
Gas Victims at Bhopal from June 1996 to May 1999. You also worked as Special
Judge (Prevention of Atrocities on SC/! STAct) from 7th June 1999 to 7th February,
2002 at Sagar; and also worked as Officiating District Judge, Sagar.

* Your Lordship were posted as Additional Welfare Commissioner Gas
Victims, Bhopal for a short term and then were appointed as Additional Secretary
Law arid Legislative Affairs department and then as Secretary from March 2002
* toMay2005. Your Lotdship also worked as District & Sessions J udge, Raisen,

Youalso headed one Member Enquiry Commission under Commissions 6f Enquiry’

Act, 1952 for inquiring into the custodial death of R K. Jain, Dy. Commissioner,
Commercial Tax Department during police~custody of Special Police Establishment
(Lokayukta) Bhopal. Your Lordship were also posted as District Judge (Inspection
and Vigilance) Jabalpur Zone from 15th May 2007 till your elevation. Thereafter,
Your Lordship adorned the high pedestal of a Judge of this High Court, and
during your forensic tenure in High Court disposed of about 18,927 cases consisting
of Civil and Criminal matters during 5 years and 4 months; and also disposed of
15 Election Petitions, out of which 9 Election Petitions were disposed of within
one year, ’

. &
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Your Lordship's inclination to respond to social problems entangled in
litigations with equanimity and to think in advance of times, reflected in several of
your Judgments. You have examined the issues in the colour of past values of the
society in comparison with altra-modern trends in walk of life, with a mode of
exceptional reasoning. Your Lordship have always been a Humanist in the widest
possible sense of the term, delivering Judgments with imagination and purpose
with a matured and scholastic mind. Your Lordship were alive to the problems
confronted by the weaker sections of the society and people belonging to down-
trodden class with optimistic and optimized approach. Your concept always was
that Rule of Law must run closely with the Rule of Life, as stagnant water loses its
purity. Law must run dynamically. While dealing with Criminal Jurisprudence Your
Lordship always insisted the need for updating the Criminal law and Criminal -
Procedure garbled during long passage of time gate crashing the unexplored areas
and to evolve golden past concepts inthe cohrse of practice oflaw.

The happy blending of J udge and the reformer in your personahty,
made you versatile and capable of being the person in modulating the system of
law to achieve the effect of renovating the criminal jurisprudence with human
values based on 'Karuna'. Your Lordship's theoretical and practical thoughts with
amissionary zeal have exposed the mordacious morbidity of BAIL' system, which
results monumentally unnecessary rush of under-trial prisoners in the prisons of
the State, those who ought to be out at liberty by imposing stringent condittons, as
prevalent inmost of civilized countries of world. There is one universal law, That
law is Justice. Justice forms the corner-stone in each civilized society. Coronation
of Justice on and over the deteriorated legal technalities of outdated laws is the
need of present time. - :

I must say at this juncture that there was a long courtship of the Members
of Bar with Your Lordship'which has abounded both love and mutual constancy.
Itis the high time of farewell when words fade out and feelings come ahve Thomos
Jefferson says:-

"1 like the dreams of 1 the ﬁ.lture better than the history-of the past.” _

We wish for good and charming dreams of future to. Your Lordship with
good health and prosperity. Let your life lightly dance on the edges of time like
dew on the petals ofarose; onthe tip of a leaf. I on behalf of all the Members of
M P. High Court BarAssomatlon and on my own behalf wish a good; healthy and
Very prosperous Jifeto Your Lo;dsh1p and all Members of your family. Your Lordship
may rise on stepping stones of joyful and delightful future, with wings of desire.

~
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Shri R:P. Agrawal, President, M.P. High Court Advocates' Bar
Association, bids farewell :-

. We have assembled here to-day to bid farewell to Hon'ble Justice Shri
GS. Solanki, who will be demitting his office on 5th September, 20 15.

- My Lord Justice Solanki between 14th -September, 1979 to 2nd May,

2010 occupied different high judicial offices and carried with him about 30 years
of judicial experience when my Lord was elevated as Additional Judge of the
High Court of Madhya Pradesh and later confirmed as permanent Judge on 24th
September, 2011. The month of September occupies an unique place in the life of
my Lord Justice Solanki. He was born on 6th September, 1953, joined M.P.
Judicial Service as Civil Judge Class Il on 14th September, 1979, became
permanent Judge of this Court on 24th September, 2011 and is now demitting his
office on 5th September, 2015: '

My Lord served this institution for five years and four months and won
the hearts of everyone who came in contact with him, My Lord is known for
extremely good behavior and good temperament.

My Lord was very considerate. He rendered qualitative judgments and
had acquired great expertise in election law which was a néw field for him. The
orders and judgment that he passed in election petitions, speak volumes about his
ability and depth in election law. I had the privilege of appearing before him in
quitea few election petitions. The patience which he showed in hearing and handling
the election matters was exemplary. He has left an imprint on our hearts. His
- smiling face will always be remembered.

We have known that my Lord is settling at Indore. Fe will be associated
with his son who is serving in alaw firm. Thus his pursuit of legal knowledge will
continue even after his retirement. The parting is somewhat painful but a day
comes when one has to demit his office, so also my Lord Solanki. We will be

4o
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missing an illustrious Judge who commanded respect from every one.

I wish a happy retired life with his family members. I on behalf of High
Court Advocates Bar Association and on my own behalf again wishmy Lord a
very happy retired life.

Shri Rajesh Kmﬁar Pandey, Chairman, M.P. State Bar Council,
bids farewell :- - .

mmmwmmmmwmawma%w
3 s FaRIE ¥ Suferd gy |

mmosmmsaﬁmmma@ﬁmmﬁ@mmw
¥ B QR I D X | A AU el ) e I BT Al whe s Q
aﬁramﬁmﬁwaﬁuﬁma&mmﬁwﬁﬁﬁaﬁmﬁwsﬂ?@mm
ﬁwmmaﬁﬁaﬁwﬁsakﬁsﬁwzﬁrm%ahmﬁuﬁaﬁlwmmﬁ
v af o R e far | amue ol @ s o drwa @ SR W e P
s Ba A ffae ot o 51 & wu F ad 1979 ¥ gF | o <t Qe § v wat
TR BV, WIEFTYR, HIYRT, X919 U4 3N 4 S fopar 2| amuad Yy & e, 919 vd o
B 3 §Y ST AT J ATIHT Yare B gY A 1001 ¥ sfaRaw forer @ v

- mraie @ ue W Frgea fran | s af 1996 § 1990 9% afiRan Rgr (e Ofa)

At B U5 R A Frf Ry ]| s ey < (agiiaet / sty SR
fame aiffam) & W8 1009 I 2002 99 GR A B e 2 | s wRfer frar @
Ga AN WR B 9E W A o fpar) o wn 3 e & IR g2 0 amoe
ey ¥ IR B BT AR T g | 1Y T B G & Wi W I o | ) anoa
ERT SRR, QR o1 98 721 61 T | ST T—a R i 0w o o
8V 0l B pErern B uRed faar| e e A dfeat &g iR deww
FATR & W Al 3ew PTeT D R @i e 3| oS 918 AT aifife wiva U
e, R & R R, mﬁaﬁzoozﬁzoogammﬁ?mmmmw
WW?&W@@%WMl ‘

W@m@ﬁmmmﬁma@w wmwﬁﬁrzﬁnﬁs—rﬁaﬁ
@ gV HUD! AN ARFA, Iu—wATR, FHliaer Sa T 4t fady gfery

(ﬁmgmﬁ)ﬁm#ﬁwmaﬁmé@mmﬁmwszzﬁm
mmmmmﬂzﬁm#mwm|

amg od 2007 ¥ W, Gﬁlwﬁwﬁqﬁra‘?t{awqﬁwﬁﬂaﬁw
mmm(mw@ﬁmﬂ)a%wwﬁmmm

mﬁq.u.ﬁwﬁmwmma}saﬂh%?maﬁmw



J/50

Rrferet va feefieer weoll &1 FRTEReT ffam £ | o Sdee & <X e 15 g9
et PR e @ fored < o aifeeit &1 FRver A U A A qof e
%|mmmm®qﬁr$mwﬁmiﬁahﬁgw§1mﬁﬁmw=ﬁmﬁﬁaﬁ
mﬁaﬁmﬁlmﬁwwwﬁﬁﬂﬂmgﬁﬁmaﬂ#mﬁﬁm'
B T frprmy T Al B Rifta oo 9 @ ) 9 Anfew vem &y,
mﬁ*ﬁaﬂwﬁﬁmmﬁwmﬁﬁl _

mq%ﬁméa#wwﬁmﬁmw@aﬂmmﬁgvmmW:
" HfSTaaT aRYE # SR |, mwmmwmawmmm@mm
s Y B BRAT ) -

R

' Sliri Jinenzlra Kumar Jain, Asstt. Solicitor Generél, bids
farewell -
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Shri T.S. Ruprah, General Secretary, Semor Advocates ,
Councll blds farewell -

Today weall have assembled here to bid farewell to Hon' ble Shri Justice
Gulab Singh Solani, who is dem1ttmg the office of the Aj udge of the ngh Coun of
Madhya Pradesh.

On my Lords elevation to this Hon'ble Court, we all witnessed one of the
finest-Judges being elevated to this Court. Your Lordship always kept in mind that
the duties of a Judge are sacrosanct and always did justice with your sacred and
divine duties, .

To My Lord the law was no lifeless conglomeration of sections and
‘decisions. He illumined justice and humanized the law. My Lord delivered j ustice
with the sacred image of Roman Goddess in mind whose throne that tempest
could not shake; a pulse that passion could not stir, eyes that were blind to any
feeling of favour or ill will and sword that fell on offenders with equal and unparhal
force. - oo

My Lord always had faith in God and been a religious marn. The man as f
great as the Judge. Innocent smile of My Lord kept the atmosphere in the Court
most congenial . Respectful to seniors and compassionate to juniors, my Lord :
has conquered each and every member of the Bar.

Your Lordship would be missed by the members of the Bar as Your
Lordship has always beeri extrcmely courteous to everyone.

1, on behalf of thie SemorAdvocates Council and my own behalf extend
good wishes to Your Lordship and hope that you will continue to engage yourself
in other activities, which will be beneficial to the Society. We are sure that Your
Lordship's legal knowledge and experience gained during the last four decades
shall be'ntilized for the betterment of the poor and the needy. Along with My Lord
Lalso extend my heartfelt good wishes to all family members for a healthy, peaceful -
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and happy long life.

. Farewell speech delivered by. Hon'ble Mr. Justice
G.S. Solanki :- - '

Parting is always painful. Out of love and affection, all of you have spoken
very high about me. ITknow that I do not possess any of these qualities, however,
it would be my constant endeavour if 1 can adopt even few of these qualities. It
appears that as usual you have judged me charitably.

I am very much grateful for kind sentiments and feelihgs expressed by all
of you. Today is the day when memory goes into the flashback, when I recollect,
Iremember how I entered into the Judicial Service almost about 36 years ago,
completed this journey step by step in the State Judiciary and elevated as a Judge
of this prestigious Institution.

* . . I express my gratitude to Hon'ble Shri Justice A.K. Patnaik, the then
Chief Justice of this High Court and former Judge of Supreme Court of India and
other members of collegium Hon'ble Shri Justice Dipak Verma (former Judge of
Supreme Court of India) and Hon'ble Justice Dipak Misra, Judge of Supreme
Court of India for recommending my name to be elevated as a Judge of this High
Court.’ '

' I also express my gratitude to Hon'ble the Chief Justice Shri
A.M Khanwilkar, who has reposed confidence on me to work on different rosters,
specially in conducting the trial of election petitions. I am satisfied that I have
performed my duties with utmost sincerity and dedication. His Lordship has guided
me like an elder brother every time whenever I needed his advice.

- T'am thankful to my senior brother judges. Whenever 1 had difficulties
they solved my legal riddles. I got affection and good will of all my brother judges
and the sister judges.

I feel it to be my great privilege that I could get an opportunity to be
posted at Jabalpur. Jabalpur Bar has historic past and bright future ahead and has
. highest of traditions. When I came here, I was stranger to all and when I am
leaving today, I visualize that everybody is mine and I belong to all of you. lam
not detached but attachied to evefybody here due to your love and affection. I feel
distinctly lucky to have worked at'Sanskardhani' abode of purifier'Maa Narmada'.
Tam thankful for the same. -

>
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. Ihavelearnt alot from the Bar and tried to correct myselfif found on
wrong step: It is well said that the Bar is the Judge of Judges. In the making of a
Judge Bar plays vital role which cannot be undermined. Credit or discredit goes
to you whatever shape you have given to me. I have absolutely nothmg inmy
heart except love and affection to all.

‘Irequest seniors to distribute wealth of knowledge amasséd amongst
juniors. Tam sure, they will extend help and guide as elder man does to younger
generatlon - s - o

I have a word of advice for young Iawyers that klndly follow path of
senior lawyers, top is always vacant, it is for you to fix and measure your own
goal, to which-you have to reach. Work hard with honesty, integrity and utmost
respect to the Court. You are going to become senior one day, keep patience in
formative years, maintain dignity of highest noble profession. Donot make justice .
a commodity, respect it. Always remain a learner, this is ocean of law, you cannot
swim it ina day, go on and on and you will find new treasure embedded in deep
of ocean. You can learn from the following quotation  frer 2 s+t =it oY )
9 741 =1e Y & fied F fieaw I e whar 2 Always prepare the
case thoroughly and make it habit to be prepared with case law even if it need not
be cited.

I am thankful to my parents, who taught me how to live life in society.
Though they are not present in this world but I am sure today they must be
showering their blessing upon me. I hardly gave any time to my ‘wife Smt.
Rajeshwari Solanki, my daughter Arpita, son-in-law Anurag, daughter Amrita,
son-in-law Bhaskar, son Ajay (Law Associate) and daughter-in-law Shweta (Law
Associate) and my grandson Shubh, but without their co-operation it would not
have been possible for me to discharge the duties as required. I thank all of them.
T'am also thankful to my elder brother Shri Vijay Singh Solanki and younger
brother Shri Karan Singh Solanki and sister-in-law Shivkanya and brother-in-
law Shri Jeevan Singh Solanki and otherrelatives and friends right from my school
time, who have come all the way to grace this occasion.

I'am thankful to Shri Ved Prakash Sharma, Registrar General for being
helping hand to me and other Officers of the Registry and District Judiciary who
were always helpful to me including Shri V.B. Singh, Registrar cum PPS. Iam
also thankful to Dr, A.C.Sonkar, who was always there to take care for me and
my family members whenever we required his services.



J/54 .

- T'am also thankful to my personal staff Private Secretaries Shri Ravi
Shankar Shrivastava, Smt. Geetha Nair, Shri Pradyumna Barve, Shri Naveen
Nagdeéve, stenographer Smt. Julie Singh, Reader Shri Rajiv Bhatt, Law Assistant
Shri Sunil Kumar Choure, Jamadar Shri Shrinivas Kuishwaha, Shri Ramesh
Shukla, Driver Shri Dilip Kumar Gautam, PSOs Shri Umesh Prasad Rajakand
Shri Bhopal Singh and others, all of them worked untiringly with me ln odd hours
for years together _ :

Tamalso thankful tothe staffposted atmy Bungalow Shn Subhodh Singh
Chouhan, Shri Holkar Singh Rajput, Shri Kailash Patel and Shri Dhurve, who
have always helped me to make my life comfortable. . :

1am also thankful to Shri Ajay Pawar, Joint Reglstrar and his protocol
team, who have always taken care to make my journeys comfortable whenever [
- 'went out of Jabalpur on LTC and specially Farid, Radheshyam and Railway
Magistrate Shri Shrivastava, who have always made my ] ourncys comfortable
whcveverI went out of J abalpur

. God gives only what is thepanof my dest:lny Iam grateﬁll to theAhmghty
God (Radhasaorm Dayal) who gave me this opportunity to sit on this pious and
highly dignified chair and to serve as the Judge.

Now the moment has come where my long joume} as a Judge comesto
an end as it has reached to its-destination. At last before leaving I would like to
express my feelings by quoting some word of philosophy of Saint Kabir :-

A TR oo & i), vat @Y &t e) S weRar
* Thanks toall of you.

£
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HON'BLE MR. JUSTICE T.K. KAUSHAL

Born on September 08, 1953 in Bombay. Son of Late Shri Uddhav
Kumar Kaushal, Gwalior based poet and Freedom Fighter. Completed High
School in the year 1968 from DAV Gwalior, B.Sc. in the year 1974 from Govt.
Science College Gwalior and LLB in the year 1977 from Madhav College
Gwalior. Won awards in debate and Moot Court competitions. Started
practice in criminal side in High Court, in the year 1978. Joined Judicial
Service on 20.08.1979. Worked as Civil Judge Class II at Bhind, Morena,
Sardarpur and Sanwer and was confirmed as Civil Judge in the year 1983. Was
posted as Civil Judge Class-1at Ujjain in the year 1987 and as ACJM at Indore
in the year 1990. Worked as ADJ at Dhar, Mandleshwar and Khargone from
the year 1992 to 1999. Confirmed as District Judge in Higher Judicial
Services on 04-10-1997. Granted Selection Grade Scale on 08-05-1999.
Worked as President, Distt. Consumer Forum, Guna, in the year 1999, and as
Addl. Welfare Commissioner, Bhopal Gas victims, Bhopal from the year
2000 to 2005. Was posted as Distt. & Sessions Judge Khandwa in the year
2005. Was granted Super Time Scale on 26-02-2006.

Worked in the Madhya Pradesh High Court Registry at main seat
Jabalpur, from the year 2007 in various capacities, as O.S.D., Principal
Registrar (Inspection & Vigilance) and was working as Registrar General of
the High Court of M.P. before elevation.

Elevated as Additional Judge of the High Court of Madhya Pradesh on
03.01.2011. Appointed as permanent Judge on January 2, 2013 and demitted
office on September7,2015.

We wish His Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE
T.K. KAUSHAL, GIVEN ON 07- 09—2015 AT THE_HIGH COURT OF
M.P., INDORE, BENCH INDORE

Hon'ble Mr. Just:ce P K Jaiswal, the Administrative Judge,
High Court of M.P., Bench Indore, bids farewell to the demitting Judge:-

We have assembléd here to bid a warm and affectionate farewell to
Hon'ble Shri Justice Tarun Kumar Kaushal ‘who will be demitting Office today on
attaining the age of superannuation; aﬂer successfully completing the tenure of
more than four years' on the Bench: :

Shri Justice T.K. Kaushal was born on 8th September 1953 at Bombay.
His father Late Shri Uddhav Kumar Kaushal was Poet and freedom fighter. After
completing his graduation and LL.B. Degree in 1977, he started practice inthe
High Court, Bench Gwalior on criminal side. In 1979, he joined judicial service as
Civil Judge, Class Il and on account of his hard worki ng, he got promotions on
the post of Civil Judge Class-I, Ad ditional District & Sessions Judge in 1992 and
worked at Dhar, Mandleshwar and Khargone; and ultimately District Judge in
2005. In year 2005-06, he-worked as Principal Sessions Judge, Khandwa and
thereafter, worked in the High Court Registry at Jabalpur in various capacities as
Registrar (Vigilance & Examination) and Registrar General. '

Looking to his hard working and approach to the law in deciding the

cases of different fields, he was appointed as an Additional Judge of the ML.P.

High Court on 3rd January, 2011 and thereafter appointed as Permanent Judge
*on 2nd January, 2013.

_ During his tenure as Judge of the Madhya Pradesh High Court, Shri Justice

TK. Kaushal has decided large number of civil and criminal cases. His number of
judgments reported in law journals and recorded in judicial files demonstrate his
deep knowledge of law.

Shri Justice Kaushal has respect for everyone, be it Judges or lawyers.
Because of his legal acumen, Shri Justice Kaushal earned respect both from the
Bench and the Bar. Shri Justice Kaushal shall always be remembered as a Judge
whose actions were just rational and reasonable.

I,onmy own behalf and on behaif of my esteemed brother and sister
Judges and the Registry this High Court, wish Justice Kaushal and his family
members a very happy, prosperous and glorious future.

"JATHIND"
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“Shri Sunil Jain, Addl. Advecate General, bids farewell :-

Shri Tarun Kumar Kaushal was born on 08/09/1953 at Bombay. His
father late Shri Uddhav Kumar Kaushal was a Poet and a Freedom Figliter. He
completed schooling from D.A.V. Gwalior in 1968 and completed graduation in
1974 from Government Science College, Gwalior. He took LL.B Degree in 1977
from Madhav College, Gwalior and in 1978 he started practice in High Court on
criminal side. In 1979 he was appointed as Civil Judge, Class Il and in 1987 as
Civil Judge, Class I. In 1992 he was appointed as Additional District Judge and
District Judge in 2005. Prior to his appointment as Judge of the High Court, he

. was holding the office of Registrar General.

‘ Partmg isalways painful, be it from school, college, family, friends or from
the service. My Lord started his journey as a Judge from lower judiciary, then to
higher judiciary, and lastly as a Judge of the Madhya Pradesh ngh Court, almost
36 years of illustrious career in judiciary.

My Lord has seen all shades of administration of justice in his career. His
behavior towards lawyers was very cordial and he had ability to hear cases whether
of civil nature or of Criminal one with utmost sincerity and patience. My Lord

~ Justice Kaushal used to keep the atmosphere of the Court very light. No junior

lawyer afraid in appearing before My Lord. While sitting inDivision Bench, My
Lord always marked his presence by actively participating during hearing, which
always made the Division Bench meaningful.

Every inning comes to an end. It is important that how the one has played
it, and here we all can say that Justice Kaushal has not only stayed firmly but
played the innings as a successful batsman and gave pleasant moments to the
others.

Now, Justice Kaushal would have time for his family, friends and near
and dear ones and for pursuing the hobbies which he could not pursued earlier

. due to his dedication towards his service.

At this juncture, I on behalf of the State Government, all my colleagues
and staff in the Advocate General Office, wish Justice Kaushal and Mrs. Kaushal
avery happy journey after retirement with sound health, happiness and pleasant
memories of time spent with us.

mﬁﬂﬁs’rﬁ%mﬁmaﬂrms‘n
T O B 5 & T AT E
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Shri Pradeep Gupta, President, High Court Bar Association,
Indore, bids farewell :-
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Shri Sunil Gupta, Member, M.P. State Bar Council, bids farewell :-
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Shri Deepak Rawal, Asstt. Solicitor General, bids farewell :~
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Farewell speech delivered by Hon'ble Mr. Justice
Tarun Kumar Kaushal :-

After completing more than my 36 years of judicial career, I am here to
say and hear good-bye. Flfty six months ago i.e. 03.01.2011, I took oath of
judgeship. As a result of vision and decision of Shri A.M. Khanwilkar Salieb, our
Chief Justice, I am working at Indore since last eleven months. I, from the bottom
of my heart express my sincere thanks and regards to His Lordship for giving me
this opportunity. My posting at Indore has proven to be a milestone and turning
point of my life in many ways. Thank you very much Sir.

. Presence of Hon'ble Shri Justice Sharan in audience has a great meaning
for me because on 20.08.1979, I reported to him as Clvﬂ Judge, Class-II at
Bhind. He always remained as a guardian to me.

Similarly, presence of Shri N.K. Garg, retired District Judge is also a
matter of great value for me. In 1981 he joined as Civil Judge, Class-II in Murena
and undergone his training period at my board. Thereafter he became instrumental
to take me to our spiritual Guru also.

Itried my level best to help everyone in my Court in given legal frame
work but not at the cost of favour and fear. I am feeling totally relieved and
relaxed at Jast. This is something more than the job satisfaction that Thad through
‘outmylife. But in Indore not only I found your liking, love, affection and protection
but also found final destination of my life.

Without blessings and good wishes of my friends, relatives, family members
and colleagues, this journey was not possible to this happy end. I shall remain
thankful to Bar members and staff members for giving me the space to work -
according to my style. Now I shall always remain at your disposal for ever.

JATHIND
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FAREWELL

HON'BLE MR. JUSTICE B.D. RATHI

‘Born on September 16, 1953. After completing B.Sc. LL.B., was
enrolled as an advocate in the year 1978 and started practice in Civil and
Criminal side in High Court and lower Courts at Indore. Joined Judicial
Services on 04.09.1979. Confirmed as Civil Judge in the year 1983.
Appointedas C.J.M. inthe year 1991. Posted as Offg. District Judge in Higher
Judicial Services in the year 1993. Was deputed as Additional Director,
Judicial Officers Training Institute, Jabalpur from August 1994 to April,
1996. Confirmed as District Judge in Higher Judicial Services in the year
1997. Was granted Selection Grade Scale w.e.f. 08.05.1999. Posted as special
Judge for cases under SC/ST (P.A) Actand N.D.P.S. Act, in the year 2000. Was
granted Super Time Scales w.e.f. 19.10.2006. Was posted as Principal
Registrar, High Court of M.P. Bench Gwalior from 01.09.2009 till elevation.

Elevated as Additional Judge to the High Court of Madhya Pradesh on
01.04.2013. Appointed as permanent Judge on September 6, 2014 and
demitted office on September 15,2015.

We wish His yordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE
B.D. RATHI GIVEN ON 15:09-2015AT THE HIGH COURT OF M.P.
GWALIOR BENCH .GWALIOR, *" 77

Hon'ble Mr. Justice&U.C. Ma‘liégii;wari, the Administrative,
Judge, High Court of M.P., Bench-Gwalior, bids farewell to the
demitting Judge:- o w

L

Asyouall know, wé have assembled today to bid farcwell to our esteerned

Brother Judge Hon'ble Mr.JusﬁééB.D.Ratlﬁ whois demitting office of the Judge

of High Court upon attaining stiperannuation‘after completing about 36 years of
illustrious service in District Judiciary & as Judge of High Court.

Justice Rathi was born on 16th September, 1953 as elder son of Shri
S.L.Rathi at Indore (Dewas). He Completed graduation in science and obtained
LL.B(Honours) degree from Indore University popularly known as Devi Ahilya
Vishwavidyalaya in 1978. '

He was enrolled as an Advocate in 1978 and became the member of
High Court Bar Association, Indore. He joined the office of eminent lawyer of
Indore late Shri K.B.Joshi and started practice in civil and criminal branches of
Law in High Court and Lower Courts under the guidance of prominent lawyers
* Late Shri S.I..Ukas and Late Shri Pradhan.

In 1979 Justice Rathi started his judicial journey as a Civil Judge. He was
'posted at different places like Bhopal, Bilaspur, Bagli, Khategaon, Jabalpur,
Sardarpur, Kukshi & Ganjbasoda. He was promoted as Chief Judicial Magistrate
in 1991; thereafter promoted further as officiating District Judge in Higher Judicial
Service in 1993 and granted Selection Grade Scale in the year 1999. He was
Posted as Special Judge for cases under SC/ST (P.A) Act and N.D.P.S.Act,in
the year 2000 and was awarded Super time Scale in 2006. Recognising academic
bent of mind, the High court posted Justice Rathi as Additional Director of Judicial
* Officers Training Institute, Jabalpur and he served this Institution in its infancy with
utmost dedication and commitment from August 1994 to April,1996.The First
issue of JOTI Journal was published in October,1995 by Editorial Board of JOTI
with Justice Rathi as one of the Members of that Board. In recognition of his
administrative qualities, Justice Rathi was appointed as Principal Registrar at High
Court of Madhya Pradesh, Bench Gwalior on 1.9.2009 and he continued to
serve as such till his elevation. Justice Rathi was elevated as Additional J udge of
Madhya Pradesh High Court on 1.4.2013 and became Permanent Judge on
6/9/2014.

>
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. His contribution was not limited to the judicial work as aJudge, asunder
his able guidance during his term as District Judge Shajapur, a guide in Hindi was
prepared for operation of laptop based on Lynux Sysiem which was published by
High Court of ML.P. under the dlrectlon of the then Hon' l)le Cmef T ustlce Shri
A K. Patnaik.

He also took active part in the activities of M.P.Judicial Officers
Association and was also a memb er of its Executive Committee and later on
became its Treasurer )

From his ngh School days splntuahty and Astrolog}, have been his
favourite subjects of his hobbies. He has been awarded "Jyotish Shri" in the year
1990. Justice Rathi is deeply spiritual and has followed strict discipline of life asa
staunch follower of Brahma Kumari Religious Organization and believes in simple
living & high thinking. Justice Rathi has a very hlgh quality of legal acumen &
observed high moral values in his hfe

I came in contact of Justice Rathiin P. M B.Gujrati College from where
we both have prosecuted the study of LL.B as regular students and passed out.
Thereafter we both had come in practice. Later, Justice Rathi became Judge but
our cardiac and brotherly relations continued. I have always found him to be
studious, sincere and socially conscious person who has had a spiritual bent of
mind from a very early age.

Even during a short stint as Judge of High Court for a period of two and
halfyear, Hon'ble Rathi has disposed of a large number of cases with very good
quality of judgment. Not only this, he has rendered many judgments of lasting
legal value and public importance. I have had the privilege to work with him in the
Division Bench and always found him upto date on law and ready to dispose of
cases with expedition. For him, an ordinary or mighty were both equal and he
ensured that the law is above all and his duty is to uphold the dignity of law under
all circomstances. He discharged his duties as a Judge without fear or favour. It
has always been a great pleasure to work with him. We appreciate him for his
open-hearted personality, good nature and friendliness.-

Jonmy behalfand on behalf of all my colleagues wish him the best of luck
in his future endeavors. We hope, he will find the new phase of life with new

opportunities and pleasures and continue to serve the society and nation with his
usual zeal.
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- ShriArvind Dudawat, Addl. Advocate General, bids farewell :-
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“ShriPrem Smgh Bhadoriya, Presxdent, High Court BarAssociation,
Gwalior, bids farewell -
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Shri Jitendra Kumar Sharma, Member, M.P. State Bar Council,
bids farewell :-

Today we have gathered here to'bid farewell to MY LORD Shri Justice
B.D. Rathi Judge, High Court of Madhya Pradesh who is demitting office from
today after completing his successfully service tenure.

My lord was born on 16.09.1953. My lord had an excellence academic
record throughout his career. After completing graduation in Science from Devi

N
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Ahilya Vishwavidyalaya Indore, My lord did LL.B( Hons.) degree on 10,01.1978
and was enrolled as an advocate in the year of 1978 and joined the chamber of
late Shri K.B. Joshi who was an'eminent lawyer. My lord practiced on civil and
criminal side under able guidance of late Shri S.L. Ukas and late Shri Pradhan.

My lord joined as trainee civil judge class I on 04.09.1979 at Bhopal
and was nominated as member of executive body of M.P. Judicial Officers
Association. My lord was appointed as Chief Judicial Magistrate at Vidisha and
as Additional District Judge at Jabalpur, Kukshi and Balaghat. My lord was

* appointed as Treasurer of Judges Association. My lord successfully performed

his duties in the capacity of District and Sessions Judge. A guide in Hindi was
prepared for smooth operation of laptops based on Linux system under his able
guidance which was published by High Court of M.P. from Aug. 1994 to April
1996. My lord was appointed as Additional Director, Judicial Officers Training
Institute, Jabalpur. He was included in the editorial board of JOTI which publish
JOTIjournal. On 01.09.2009 My lord was appointed as Principal Registrar High
Court of M.P. bench at Gwalior. During this tenure of My lord, I got the opportunity
to serve as Secretary of the High Court Bar Association. During this period, My
lord always extended co-operation towards functioning of the Bar. My lord took
oath as judge of M.P. High Court on 1st April 2013. I'was witness of such moment.

Asajudge of this Court my lord has delivered many decisions of high
precedential value including verdicts of complex issues of nnp-ortant civiland cnrmnal
litigations. ;

Besides it, My lord has been party to numerous orders and judgments
that have furthered the cause of justice in justice delivery system. All through his
judicial career my lord has upheld the rule of law while also being conscious of the
needs of the under- privileged and vulnerable group of society It is indeed difficult
to spell out the plethora of judgments which bear testimony of his judicial qualities.

Tonmy behalfand on behalfofthe State Bar Council of Madhya Pradesh,
I'would like to convey our gratitude for my lord Shri Justice B.D, Rathi's services -
to this Court. We will always fondly remember his contribution to the rule of law

and to this court. We wish the very best in his ﬁlture > pursuit and pray for long
happy and fulﬁlhna life a.head

Shri Vivek Khedkar, Asstt. Solicitor General, bids farewell :-
. Weall have assembled here today to bid adieu to My Lord Hon'ble Shri
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Justice B.D. Rathi on His demiiting the office of a Judge.

Feeling can't be expressed, they can only be felt. It fills me with great
pleasure and honour to have such a wonderful opportunity to express my gratitude
towards My Lord.

From the day one when I had an opportunity to understand My Lord in
this August Institution, I found him so calm, composed. and full of spiritual
attainments. He evolved and emerged as a complete judge capable of doing social
justice and of applying legal principles with pragmatic approach. Thoughhe had a
stint of only two and a half years he is leaving indelible marks of his impeccable
character, crusader of justice and a hardworking judge.

My Lord Hon: Shii Justice Bhagwan Das Ji Rathi as the divinity in his
name itself spreads fragrance among all, who was born on 16.09.1953. After
completing his graduation in Science from Devi Ahilya Vishwavidyalaya, he took
LL.B (Hons.) Degree on 10.01:1978.He was enrolled as an Advocate in 1978
and joined the Chamber of late Shri KB. Joshi who was an eminent lawyer of
Indore. He practiced on Civil and Criminal sides under the able guidance of late
Shri 8.L. Ukas and late Shri Pradhan. He joined as a Trainee Civil Judge Class-
Il on 4th September, 1979 at Bhopal. He was nominated as the member of
Executive Body of M.P. Judicial Officers Association. He was appointed as Chief
Judicial Magistrate at Vidisha and as Additional District Judge at Jabalpur, Kukshi
and Balaghat. He was also nominated as Treasurer of Judges Association.
Throughout the State of M.P. he held various posts. A guide in Hindi was prepared.
for smooth operation of laptop based on Linux system under his able guidance
which was published by the High Court of Madhya Pradesh. From August, 1994
to April, 1996 he was appointed as the Additional Dn‘ector J udxclal Officers’
Training Insfitute, Jabalpur.

. Hewasincluded in the editorial Board of JOTT which pubhshes JOTI
Journal. Thereafter, he was appointed as the Principal Registrar of this Hon'ble
Court Bench Gwalior and adorned such post till his elevation as the Judge of High
Court of Madhya Pradesh Bench Gwalior. His other interests include spiritualism
and astrology. He believes that one of the greatest gifis of spiritual knowledge is
that itrealings our sense of selfto something we may nothave even ever imagined
was within us. Spirituality says that even if we think we are limited and small, it
simply isn't so. We are greater and more powerful than we have ever imagined. A
great and divine light exists inside us. Undoubtedly, this analogy and thought has
been perfected by My Lord in attaining such a stage i.e. a stage of a sage.
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Mahatma Gandhi once quoted,

There is a higher court than court of justice and that is the court of
conscience. It supersede all other court"

-true’itis indeed

My Lord is full of compassion for the downtrodden. Not once or twice
but number of times I have witnessed Him in His Court Room at the time of
delivering judgments and orders in the interest of Justice. I being an ardent fan of
reading feels inspired by reading amazing works by our great leaders and on this

occasion I can remember one of favourites by again The Mahatma Gandhi himself
about The seven things. : :

There are seven things that will destroy us he said, wealthy without work.
Pleasure without conscience; Knowled ge without character, religion without
sacrifice, politics without principle, science without humanity, business without
ethics and justice without morality"

1, on behalf of the Union of India, convey and express the gratitude for all
the faith and trust you have bestowg:d uponus and guided us towards-excellence. -

Your journey of accomplishment will continue to inspireusachieving heights
on the path of justice dispensation system. Thank you so much,

----------- . '

Shri K.B. Chaturvedi, Sr. Advocate, Representative of-Senior
Advocates, bids farewell :-

We are assembled here on the occassion of ovation of Hon'ble Justice

B.D. Rathi Ji who is demitting the prestigious office today. Justice Rathi was born

on 16-09-1953 at Indore. After completing B.Sc., LL.B., my lord has enrolled
as anadvocate in the year 1978 and started practice on Civil and eriminal side in
High Court and Lower Courts at Indore. My lord joined judicial service as civil
judge on 04-09-1979 and confirmed in the year 1983, Appointed as CJM in the
year 1991. In the Year 1993 posted as Officiating District Judge in Higher Judicial
services, My lord remained Additional Director, Judicial Officer Training Institute
Jabalpur from 1994 to April 1996. Confirmed as District J udge in the year 1997.
My lord was posted as Principal Registrar, High Court of M.P, Bench at Gwalior
from 01-09-2009 till elevation. Looking to his ability and efficiency elevated as
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High Court Judge and took oath on 01-04-2013 and became as permanent judge
on 6-9-2014,

My lord is also a great astrologer reading the destiny of others. My lord
has deep roots of spirituality, great vision and enlightened virtues. Contribution by
delivering land mark judgments to the bar will be remembered in the judicial field.

In a landmark judgment Ravi Kant Dubey mylord decided that FIR can
be quashed at any stage of proceeding and only statement recorded by police
under section 161 of Cr. P.C. can be considered and the statement recorded
during trial can be 1gnorcd ’

Lordship's two worthy sons are lawyers practlcmg at Deth & Indore
High Court.

Iprayto God for good health & prosperous life of my lord and his family
members.

-----------

Farewell speech delivered by Hon'ble Mr. Justice B.D. Rathi :-

] am an ardent believer of God, the Almighty. Without His will, nothing
can happen. By His grace and grace alone, Thave completed 36 years of service
in the domain of Justice quite successfully and tomy entire satisfaction within.

I am honoured by the presence of so many well wishers, who have spared
time from their busy schedule to be here. I am extremely grateful and over -
whelmed by the sentiments expressed about me. I do notknow how much do I
deserve and how much do I do'nt. However, it's a human weakness to feel pleasant
on such words and it is also true that only good words are spoken on such occasions.
But let me tell you that I do realize that I also have many shortcomings and it is
only your goodness and kindness that you have overlooked them always.

Iam grateful to Hon'ble Shri Justice S.A. Bobde, the then Chief Justice
and presently Judge of the Supreme Court of India, who has administered the
oath of this pious office to me and instilled much confidence in me during my
tenure and ] am thankful to God for making me able to perform my duties as per
my oath and expectations.

I also convey my thanks to Hon'ble Shri Justice A.M. Khanwilkar, the
Chief Justice who is a dynamic, visionary and enthusiastic. I feel pride and privilege
to share the bench with His Lordship to see working closely.

-
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I can never forget the love and guidance of my elder brother Judge Hon'ble
Shri Justice Ajit Singh, the then Administrative Judge of this Court (now Officiating
Chief Justice of Rajasthan High Court) during my long sitting at Jabalpur in Division
Bench. ' o

At this Juncture, I also extend my thanks to my senior colleagues, Hon'ble
Shri Justice Rajendra Menon, Administrative Judge and Hon'ble Shri Justice
S.S. Kemkar for their love and affection shown to me.

Thave also had an opportunity to closely work with Hon'ble Shri Justice
U.C. Maheshwari, the Administrative Judge of the bench, while sitting in Division
Bench. His Lordship happened to be my classmate. I had also an opportunity to

. hear His Lordship in a huge Social gathering at Pipariya, Distt. Hoshangabad.

There, I was happy to hear the expressions of the public gathered by highly .
appreciating His Lordship's oratory and knowledge on all the subjects apart from
Law. His Lordship is an able Judge , best orator besides a good Administrator.

At this time, I also remember my elder brother Judge, Hon. Shri Justice
S.K.Gangele, with whom I have got an opportunity to sit in Division Bench at

* Gwalior, where 1 also learnt a lot.

Similarly, I will be failing if I could not acknowledge affection and
cooperation extended towards me by Hon. Shri Justice PX. Jaiswal and Hon'ble
{(Mrs) Justice S.R Waghmare.

I also feel pride and pleasure to have sitting in Division Bench with Hon'ble
Shri Justice R.S. Jha, who has left an inimitable impression on me regarding his
knowledge of law and way of working even during short period of sitting.

Ialso cannot forget the simplicity and good behaviour of Hon'ble Shri
Justice J.K. Maheshwari, Hon. Shri Justice Sanjay Yadav, Hon. Shri Justice
S.C.Sharma and Hon. Shri Justice Prakash Shrivastava. Their lordships are also
known for their helpful attitude. I am grateful to them also.

I have no words to express my thanks towards my senior colleagues
Hon'ble Shri Justice Sheel Nagu and Hon'ble Shri Justice Sujoy Paul. I found in
their lordships much patience and politeness. I had always an opportumity to leam
while sitting in Division Bench with their Lordships. [ always feel relaxed by enjoying
the sense of humor possessed by their Lordships.

I cannot forget my brother colleagues Hon'ble Shri Justice Rohit Arya, -

Hon'ble Shri Justice Sushil Gupta and Hon'ble Shri Justice S.K. Palo for their
cordial brotherhood-ship.
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. Ialso extend my respect and thanks to Hon'ble Shri Justice A K. Patnaik,
former Judge of Supreme Court and the then Chief Justice of Madhya Pradesh
High Court who always used to appreciate my work and kept me motivated and
guided. ' . B
Lalso feel obliged by Hon. Shri Justice U.L.Bhat, the then Chief Justice of
Madhya Pradesh High Court because of whom I have got opportunity to render
my services as Additional Director of Judicial Officers Training Institute, Jabalpur
and to become the Member of Editorial Board of J yoti Journal.He was a great

Admiinistrator besides a great Judge. Nobody can forget, that work culture was

developed in M.P. Judiciary by His Lordship. I also pay respect to His Lordship.

Atthis rnorﬁent, Talso feel kindness and generosity of His Lordship, Hon.
Shri Justice K.K. Lahoti, the then Acting Chief Justice of M.P. High Court. ] feel

myself fortunate to have sitting in the Division Bench alongwith Hon'ble Shri Justice

A.K. Shrivastava who had a recognition for his quick memory of Citations and
sense of humor o the bench. He always tried to finda way in law, to grant relief
especially to Junior Lawyers to motivate them . I am also thankful to St. Brother
Judge, Hon. Shri Justice N.K. Mody, who is popularly known for his simplicity,
cooperation, politeness and quick disposal.

I pay my utmost respect and gratitude to my mentors, my parents, family
members and the great international spiritual institution namely Brahma Kumari
Ishwari Vishwa Vidhyalaya head quartered at Mount Abu, Rajasthan, because of
their values, love, affection and support, I could be able to complete this pious
journey of judgeship fora long memorable period of more than 3 and half decades.

From the very inception of judicial system, the assistance of advocates is
felt necessary . Without their assistance , courts would not be able to impart
justice. I found that the members of Gwalior, Indore and J abalpur Bar are much
more cooperative, helping, laborious and talented than I expected. I cannot miss
this opportunity to thank all the Sénior Advocates, Members of all the Bars
wherever [ was posted , Additional Advocate General, Former Additional Advocate
General and Government Advocates for their cooperation, unconditional legal
assistance, love and affection.

Ialsoextend special thanks to Registrar General,Principal Registrar,
Registrar-cum-PPS Shri V.B. Singh , other officers of the registry and entire staff
members of High Court for their kind support and due cooperation in the

“administration of justice.l cannot forget the commendable services rendered
honestly and efficiently, to my entire satisfaction by my senior Private Secretary

.

g
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Shri Dhananjay Buchake. So-also, P.S.Mrs. Binu Pillai, P.S. , Shri Anand
Shrivastava, P.S. Shri Pawan Dharkar, Steno ‘Shri Anil Chauras1ya, Reader Shri
Abhishek Pandcy and Law Researcher Ku, Preetl Chauhan have very ably and
notably worked anid discharged their duties with utmost devotion and honesty. I
ar also thank ful for the good services of Jamadar Shri Maharaj Singh, Driver
Shri Yogesh Namdev and entire staff posted at my residence. -

Icannot forget the services rendered to my entire satisfaction by security
staff posted at my residential bungalow, Security Officer (DSP) Shri Parvez Khan, -
Personal Security Oﬁ‘icers Shri Rajendra Sirohi and Shn Jardar Khan.

Lalso convey my thanks to Dr. R. K. Chaturved1 and Dr. R.K. Sharma
Medical Officers, Bank Officers, Protocol Officers for their best services prov1ded
to me on every call. .

-

“Inmy tenure as High Court Judge, I had ample opportunities to deal with
confidently and comfortably the constitutional and contempt matters apart from
other type of litigations. During the long span of time of my Judgeship, Iused to
prefer to get the matter settled between the parties by way of conciliation and
compromise with the object that a litigant should get speedy and final j Justlcc as
per their own wishes, .

Friends, no person is perfect in this Kali Yuga, ] am no exception. I may
mention that if there were any lapses and shortcomings on my part, I may be
excused keeping in mind that to err is human.] may have hurt the feelings of some
of youbut it was either unknowingly or unintentionally. My sincere apologies, if T
have hurt anybody even remotely

The present judicial system of’ Indla wasnot a sudden creation, It has
been evolved as the result of slow and gradual process and bears the imprint of
the different pericd of Indian history. Administration of justice is one of the most
essential functions of the State. We need the rule of law for punishing all deviations
and lapses from the code of conduct and standard of behavior, which the comriunity
speaking through its representatives has prescribed as the law of the Land. The
judicial sysytem deals with the administration of the laws through the agency of -

* the courts. A State consists of three organs, viz.the Legislature, the Executive and

Judiciary. The Judiciary, it has been said, is the weakest of the three organs. It has
neither the power of the purse nor the power of the sword, neither money nor
patronage , not even the physical force to enforce its decisions. Despite that , the
courts have by and large enjoyed high prestige amongst and commanded respect
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of the people. This is so because of the moral authority of the courts and the
confidence and the faith of the people have in the role of the courts to do justice
between the rich and the poor, the mighty and the weak. the State and the citizen.

without fear or favour.

. We have to remember that the respect, status and reputation we get in
society are all because of this great institution. If our institution faces loss of pulic
confidence, then we will be the worst affected in the society.

The Judges and the advocates are the members of the judicial family and
without any one of them, adjudication of the /isis not possible.Cordial relationship,
friendly atmosphere, faith, honesty and other moral values among these two limbs
are the basic and necessary ingredients for imparting quick justice in true sense.
Every body expects that we persons should work together in accordance with
law by maintaining decorum and dignity of the court in a friendly atmosphere.

" YRR 78 el
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Our judicial system faces certain inherent problems, which show the
weaknesses and defects of the system and which requires immediate reform and
accountability. '

Body consciousness is the root cause of all the evils. The vices like lust,
anger, greed, attachment and ego are all having their roots in body consciousness.
On the other hand, soul consciousness is the mother of divine virtues To emerge
these virtues always remember that we are pure souls. '

A precious point of conscious , blissful,

light, energy, the soul .....

This is you

Imagine a tiny point located where thoughts come from.
That point thinks, remembers and

de::ides .....

This point is you.
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The point where every emotion is
born
Thisisyou. .
A spiritual being interacting through
the body ..... '
"This is you _
- The eternal source of life and life's
experiences, the seat of self-esteem
and self-respect .....
This is you
In the presence scenario, most of us feel that morality has comedown in
every aspect of life due to polluted thoughts which, in turn, is the result of weakening
of soul . We can recharge ourselves by way of concentration through meditation
with incorporeal God who is the supreme soul and the ocean of all divine virtues.
If we will remember incorporeal God always, during performing our duties, we
will get charged by divine virtues and we can very well perfectly play and discharge
our duties towards the society at large. The more we recharge ourselves, the

more we get back the divine virtues.Just as principle of nature , every action has
its own reaction.

For example -
" The first thing we do is take a
breath. ) '
Then we must give it back.
This is the rhythm of life.

This is a natural law of reciprocity

So, a peaceful mind can think better than a worked up mind. Allow a few
minutes of silence to your mind everyday and see how sharping it helps us to set
your life the way expect it to be. '

Finally, I thank the almighty for giving me this Hon'ble calling in life and
helping me to deliver justice in whatever little measure that I did with full satisfaction.

- Thisisthe only great institution of God where litigants come and say that we may
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be dishonest but you are expected to deliver Jjustice honestly.
glifay wmaw ¥ @er @ —
“ Right § 76 Rgea @ Freat
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aredEr qord W ,
.Shakespearchastoldusinthe lines so often quoted that we are to do " as

adversaries do at law, but eat and drink as friends". As I pack up my robes, I
hope to continue éating and drinking with you as friends for the rest of my life and

with heartfelt gratitude, for your kindness, today and always. I bid you all an _

affectionate goodbye. o
THANK YOU VERY MUCH
"JAY HIND"
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NOTES OF CASES SECTION

Slzort_Nate
*33) . )
o . Before Ms. Justice I/Emdana Kasrexar.- . RPN
W P. No. 93/2015 (Jabalpur) decided on 22 April, 2015

GOPALDAS KABRA © . ..Petitioner
Vs.
UNION OF INDIA & ors. - - . ...Respondents

-Cantonment Electoral Rules, 2007, Rules 10(3) & 28 -
Preparation of Electoral Roll - Exclusion of encroacher from electoral
roll - In earlier round of litigation, it was directed that Voter list should
be prepared strictly in accordance with Rule 10 - As per Rule 10, Voter
Iist is to be arranged according to house numbers - House numbers are

‘not allotted to encroachers /unauthorized construction - Inclusion of

names of encroachers in voter list is' bad - Respondents directed to
prepare the voter list removing the names of encroachers and residents
residing in illegal constructed house without house number given by
Cantonment Board - Petition allowed.

vrat frafaT (g, 2007, 77 10(3) 7 28 — Faerar G dare s
T — Haerar gt @ STt o7 J9TAT — Rl & qdady
2R A 7 PR fear o f5 waar Y6 & solvar 4 Ffraw o @
FTER AR frar W — e 10 & IR, AT YH B ADTH T4
P FUR BAfea fear s wifey — afmseeRal /st Fefr
AP Hax A T fFE o — gag g A afereeial @
T & W afm - dwke 91 g e aem deR Rl
afprreNt vd ady Wy @ faffa wem ¥ Feama walat @ 9@
TR Faarr g AR v @ fay weeffrn s fRefn e mn

Case referred : .
2009(2) MPLJ 348.

Vivek Rusia, for the petmoner
Indira Nair with J.P. Pandey, for the respondent No.3.
Prashant Singh, for the intervenors.



NOTES OF CASES SECTION

Short Noté
| . *(36) (DB) _
Before Mr. Justice Shantanu Kemkar & Mr. Jitstice Jarat Kumar Jain
W.P. No.1158/2014 (Indore) decided-on 1 September, ‘2014

MOHASEEN KURESHI . - Y.+ Petitioner
Vs. '
STATE OFM.P. & ors.  ° * - ./ Respondénts

- -~ :National Security Act (65 of 1980), Section 3(2) & 3(3) - Period
of-detention order - Order by State Government - Held - State
- Government cannot pass an order of detention for a period of more
than 3 months - Since the impugned order of detention is for 12 months
at firstinstance, same is quashed. e o

L s geen aftf (1980 @7 65), 57%73(2) 7 3(3) — P
mwﬁm—wmwm—wﬁﬁsrﬁ?a—wm?ﬁq
e« mﬁmﬁmmammwﬂﬁmmm-ﬂ;ﬁﬁ

ameifya Frier et weeh AR 12 91 @ frg 2, o afrefsa Rt
The Order of the Court was delivered by SHANTANU KEMKAR, J. -
Case refer-r'éd : :
- 2014 CrL.I. 2748.

Sudha Shrivas_rava, for the petitioner.
Mini Ravindran, Dy. G.A. for the respondent/State.

Short Note
*(37)
Before Mr. Justice Sanjay Yadav
W.P. No. 1065/2006 (Jabalpur) decided on 17 September, 2014

NAVEEN VIDYA BHAWAN " .:.Petitioner
Vs.

REGIONAL PROVIDENT FUND COMMISSIONER  ...Respondent

Employees' Provident Funds and Miscellaneous Provisions Act,
(19-of 1952 ), Sections 14-B & 324 and Employees Provident Funds
Scheme, 1952, Para 32-A - Damages - Petitioners are grant in-aid Private
Educational Institutions - Contribution of Employees and Employer -
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Initially the petitioners unsuccessfully challenged the 'a‘ppli‘catio'n’ of
Act; 1952 - Contribution was deposited belatedly after the SLP was
dismissed by Supremeé Court - Regional Provident Fund COnimi;sioni:;
held petitioners liable for damages - Held - In case of APFC Vs, Ashrain
Madhyamik the damages were reduced to 25% - Maintaining the parity,
the daniages are directed to be reduced to 25% - Petition partly allowed.

FHIIY Tfa=r—Afer e gFtf guaea AT (1952 BT 18), arTY

1431 7 320 v A9 G- gl 1952 9T 32-v — Gyl —
IRV, WETE HIIT W Arde Rafe went ¥ — arfanh ik
Fratear &1 siwer — qRw ¥ ardhrr 3 AP 1es2 9 wrtwrEr o)
FarAads gAN - SeEww s gRr fAE aeafy miter
aie f5d W & Tearq fdfia v X afeR oo R T o — et
Afsy fafer g 3w $ afqRf @ R arh sexmar — aPPaiRe
— vhiywm . 4 ames aeafts @ wevor ¥ aRfiif # gemy 25% R
N — Il a9 Yed gy afaqff &t geew 25% w9

FRRm fear o — wRer s doRg ‘

-Cases referred :

7 Misc. Pet. Nos, 1555/1991 & 3040/199'1.'decided on 15.04.1993,
(1991) 1 SCC 396, 2007-II-LLJ 372, (1997) 1 SCC 241, (2006) 4 SCC
46, ' .

Akash Choudhary, for the petitioner.
J.K. Pillai, for the respondent,

Short Note
*38) (DB) :
Before Mr. Justice Rajendra Menon & Mr, Justice S.K. Gangele
W.P. No. 16575/2011 (J abalpur) decided on 9 February, 2015

RAHUL BHARTIA (DR.) & ors. . -...Petitioners
Vs. :
DENTAL COUNCIL OF INDIA & ors. ...Respondents

Dental Council Rules of MDS Course Regulation 2007, Section .
1 - Selection of Post graduate students - Stipend. - Private Colleges -
Benefit of stipend has been given to students who have been pursuing

~ their studies in Govt. College, but benefit has not been extended to

students who are pursuing their studies in private colleges - Criteria of

2
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.admission in Private College and Govt. College is. different - Students
‘proseeutmg thelr studles in, Govt College cannot be equated with
;students prosecuting { thelr studles in private college, as students with
higher percentage of marks are being allotted the Govt College and
fee structure,is also different - Respondent No. 4 is running an Institute
"w1thm statutory framework - Direction to respondent No.-4 to.pay.
stlpend to its students would mfrmge the fundamental right to establish
and run the educational Institute - Petltlon dlsmlssed ’

E Wa?wwama‘maaﬁlﬁﬁwqﬁwa}ﬁwvﬂﬁwv
2007, SIRT 1 — FITGBIAY fenf¥a &1 797 — eragfa — Froft eifdenad
mmﬁmmﬁﬁmﬁﬂaﬁmﬁrmmﬁm
mmﬁﬁﬁmﬁawﬁmﬂaﬁmﬂﬁﬁmw
2 - Felt gerfiaraa v Tl sefenan ¥ We &1 IS e @
mﬁamﬁmﬂﬂmmﬁmﬁimaﬁﬁﬁﬁmﬁ
mmmﬁﬁﬁﬁn?a}ﬂmﬂﬁﬂmmmmﬁimuﬁma
F® u I el ot e sefraraa sneafea fed o @ @ sk
BY &1 erar Ht fir=r @ — goeff s 4 W o o swEr @ diaw
ad1 &T & — wadf F9is 4 =1 o faenf¥iay « s=gfa 9 o1 A,
ﬂaﬁmwaﬁwﬁamﬁmma%maaﬁmmmm
T — TR @R

" The Order of the Court was delivered by : S.K. GANGELE, J.
Cases referred :

AIR 1993 SC 2178, (2013) 6 SCC 452, (2012) 12 SCC 331, 2009
(2) MPLJ 166, (2014) 8 SCC 682, (2011) 13-SCC 760, (2002) 8 SCC"
481.

' }‘fln_urcigbubey for the petitidners. |
A.P. Shroti, for the respondent No.1.
+ Rahul Jain, Dy. A.G. for the State.
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" I.L.R. [2015] M.P., 2293
. SUPREME COURT OF INDIA
. Before Mr. Justice T.S. Thakur, Mr. Justice R.K. Agrawal &
Mpr. Justice R. Banumathi
Civil Appeal No. $704/2015 decided on 24 July, 2015

BHANUSHALI HOUSING COOPERATIVE

SOCIETYLTD. © - ...Appellant
Vs. . :
MANGILAL & ors. C ...Respondents

A. General Clauses Act, M.P. 1957 (3 of 1958), Section 13 -
Singular or Plural - Principle underlying Section 13 of Act, 1957
regarding singular including the plural and vice versa does not have
universal application and that principle can apply only when no contrary
intention is deducible from the scheme or the language used in Statute.

(Para 22)

7 FrEIeer @US Y, 9F. 1957 (1958 ¥T 3), &IV 13 —
BT I7 9999 — 9gdd+ © WA & 91l vHaaw ik fagdw @
wde 7 st 1957 3 oy 12 ¥ afifea Regla 31 wgisgar wdard
T ¢ ok g7 Rigla 99 av 90 stn w9 WS A4 SEE § e
Wﬁﬁ#nﬁm@mﬂmm_m_l

- B. Cooperative Societies Act, M.P. 1960 (17 of 1961), Section
64 - Dispute Touching Business - Dispute arising out of the purchase
of the land owned by respondents is a dispute touching the business of
Society. (Paras 7 to 13)

& - gEerd wargdl e, 3. 1960 (1961 BT 17), SIIRT 64
— @reiare @ §afia faars — yeaeftror @ wifica A qf @ wa 5 o,
¥ s fEe wied @ sRER | wdltn fae d

C. - Cooperative Societies Act, M.P. 1960 (17 of 1961), Séction
64 - Dispute - Business Transaction/Business Transactions - Whether a
dispute arising out of contract for sale and purchase of immovable property
owned by respondents is amenable to adjudication under Section 64 - There
was a single transaction whereunder the respondents had agreed to sell
~ tosociety a parcel of Iand for use by Society - As respondents were not in
~ . the business of selling land as a commereial or business activity, it would
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not be a "business fransaction” leave alone "business transactions" -
Dispute was not maintainable. (Paras 14 to 23)

T weeI wiarzct aftifyam, 95 1960 (1961 WT 17), ST 64
— Rare — wrlar! wamere(gsaTT),/ FRISTY GHeER(@ETa)— T
yegeffror @ Wi o aad wula © faea @ wy @q Wiier € o=
frare amr 64 & Fiwia ~mafofaa @ sl @ — o toa Soae) or
. frwe Fafa yweffror & wiwsd @ swaiy dg Wi of quw e
B & fay ovR faar o — qf% yeueffor aiftie ar ste
Brarea @ w9 ¥ qfY Rwy o1 FRER 98 W W@ 9, 3 e
" HeqeR " (qHadd) e B, CeREN WadaERT (aga-ﬂ)a’r TY B 99
- ﬁﬂﬁ‘ﬁqﬂﬁ'ﬂﬂﬂml

Cases referred : . : C o

~ AIR 1969 SC 1320, (1982) 2 SCC 244, (1969) 2 SCC 43, AIR
1964 SC 1533, (1981) 2 SCC 693, (1999) 9 SCC 700, (1993) 2 SCC 279,
(1979) 2 SCC 616, AIR 1957 SC 532, AIR 1959 SC 219.

JUDGMENT

- The Judgment of the Court was delivered by :
T.S. THAKUR, J. :- Leave'granted. : '

L. The short question that arises for consideration in this appeal, by special
leave, is whether a dispute arising out of a contract for sale and purchase of
immovable property owned by the respondents was amenable to adjudication
under Section 64 of the M.P. Cooperative Societies Act, 1960. By his order
dated 1st March, 2004, the Deputy Registrar, Co-operative Societies, Ujjain,
before whom the proceedings were initiated, answered that question in the
affirmative and decreed specific performance of the contract entered into
between the parties. A first appeal preferred by the sellers (respondents-
herein) before the Joint Registrar Ujjain failed and was dismissed by his order
dated 7th August, 2009. Aggrieved by the said two orders, the respondents
preferred a second appeal before the M.P. State Co-operative Tribunal, Bhopal
who.allowed the same and set aside the orders passed by the Deputy Registrar
and that passed by the Joint Registrar holding that the disputeraised by the
purchaser-society could not be made the subject matter of proceeding under
~Section 64 of the M.P. Cooperative Societies Act, 1960. The purchaser-
‘society then filed writ petition No.15195 of 2011 which was heard and
dismissed by a Division Bench of the High Court of Madhya Pradesh. The

=
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'High Court concurred with the view taken by the Tribunal that a dispute arising

out of a contract of sale and purchase of immovable property was beyond the
purview of Section 64 of the Act. The present appeal calls in the question the
correctness ofthe saxd Judgments and orders.

2. Section 64 of the M.P. Coopcratlve Socletles Act 1960 may, at this
stage, be extracted in extenso : )

“64. Disputes: - (1) Notwithstanding anything contained
in any other law for the time being in force, [any dispute
touching the constitution, management or business, or the
liguidation of a society shall be referredto the Registrar]
by any of the parties to the dtspute lf the parttes thereto
are among the following:--

(a) a society, its commilttee, any past committee,
any past or present officer, any past or present
agent, any past or present servant or a nominee,
heirs or legal representatives of any deceased agent
or deceased servant of the society, or the hquzdaror
.of the soc:ety, e :

(b) a member past ‘member or a person clatmmg
through a member, past member or deceased
member of a society or of a society whzch is-a
member-of the society; - o

(c) a person other than a member of the societjv who
has been granted a loan by the society or with whom

.the-society has or had business transactions and
any person claiming through such a person.

(d) a surety of a member, past member of deceased
member or a person other than a member who has

- been granted a loan by the society, whether sucha
surety is or is not a member of the society. -

- (e} any other society or the Izqutdator of such a
- society; and : c L

"Oa ‘Greditor of a society, "
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(2)  For the purpose of sub-section (1), a dispute shall
include —

(i) a claim by a society for any debt or demand

due to it from a member, past member or the

nominee, heir or legal representative of a deceased

member, whether such debt or demand be admitted
. OF not;

(ii) aclaim by a surety against the principal debtor
where the society has recovered from the surety
. any amount in respect of any debt or demand due
v to it from the principal debtor as a result of the -
default of the principal debtor, whether such debt
or demand be admitted or not;

(it} a claim by a society for any loss caused to it
by a member, past member or deceased member,
any officer, past officer or deceased officer, any
agent, past agent or deceased agent, or any servan,
past servant or deceased servant or its commitiee,
past or present, whether such loss be admitted or
not;

(iv) a question regarding rights, etc., including
tenancy rights between a housing society and its
tenants or members; and

(v) any dispute arising in connection with the -
election of any officer of the society or of compaosite
- sociely;

Provided that the Registrar shall not entertain any

dispute under this clause during the period

commencing from the announcement of the election
- programmed till the declaration of the resullts.

(3) If any question arising whether a dispute referred to
the Registrar is a dispute, the decision thereon of the
Registrar shall be final and shall not be called in question
in any court.”
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3. A careful reading of the above would show that for a dispute to be
brought within the purview of Section 64 two essential requirements must be
satisfied viz. (i) that the dispute must “touch the constitution, management or
business of the society or must relate to the liquidation of the co-operative
" society;” and (7i) that the dispute must be between parties referred to in clauses
‘ato f’of Section 64(1) (supra). It is only when the twin requirements are in .
the facts and circumstances of a given case satisfied that a dispute can be said
to be amenable to adjudication under Section 64. Failure of any one of the
two requirements would take the dispute beyond the said provision.

4.  Inthecaseat hand the dispute raised by the appellant-society before
the Deputy Registrar related to the alleged refusal of the respondent to complete
the sale transaction in terms of the agreement to sell executed between the
respondents and/or their predecessors-in-interest, on the one hand, and the
appellant-society on the other. The nature of the dispute, therefore, did not
obliviously touch the constitution and management of the society nor did the
dispute have anything to do with the liquidation of the society. Whether or not
the dispute sought to be raised was a dispute “touching the business of the
society” is in that view one of the questions that needs to be examined.

5. . Asregards the second requirement viz, that the dispute must be
between the persons referred in clauses ‘a’to f” of Section 64 of the Act, it
is common ground that the respondents-sellers were not members of the
society nor do they fall under anyone of the clauses ‘a’, ‘b’, °d” or ‘f’
enumerated under Section 64 (1). This would mean that the respondents must
answer the description of persons mentioned in clause (c) to Section 64(1) of
the Act. The Tribunal as also the High Court have taken the view that the
respondents do not answer the description of parties falling under Section 64
(1)(c). That is because the appellant-society had neither granted any loan to
. therespondents or any one of them nor did the respondents have any “business
transactions” with the society. The Tribunal and the High Court have
interpreted the words “business transactions” to mean a series of transactions
in connection with the business of the society. The expression did not,
according to them, postulate a single contract for sale or purchase of the
property between the society and a third party.

6. Two dlstmct qucstxons that need to be answered by this Court,
therefore, are: :

(i) whether the dispute in the case at hand touches the business of the
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- appellant-society? and

(i)’ “whether the dispute sought to be raised arisifig as it is out of the’
- execution of a contract for sale of property by the respondent in favour
- of the appellant-society constitutes “business transactions’ wrthrn

‘the meaning of Section 64 MEe)?”

Re: Question No.1:

7. The expression “business of the society” has not been defined in the
Act or elsewhere. The expression has fallen for interpretation of the courts in
the country with commendable frequency. Pronouncements from different High
Courts have even Ied to a cleavage in judicial opinion as to the true meaning

.and scope of that expression appearing as it was in Section 43(1) of the co-
operative Societies Act, 1912 and later in analogous provisions made in
different State enactments. One line of decision takes a liberal view6f the
expression “business of the Society.” while the other prefers a narrower
interpretation: Both these were noticed by this Court in Deccan Merchants
Co-operative Bank Ltd. vs. M/s. Dalichand Jugraj Jain and Ors. (AIR
1969 SC 1320). An elaborate discussion on the subject led this Court to
declare that the legislature had used the expression “business of the society”
in a narrower sense and approved the view taken by the High Courts of
Madras, Bombay and Kerala in preferences to that taken by the High Courts
of Madhya Pradesh and Nagpur While s saying so, this Court enumerated five
kinds of disputes mentioned in Section 91 ( l) of the Maharashtra Co-operatrve
Societies Act and observed

T he guestion arises whether the dzspure tauchmg the

assets of a society would be a dispute touching the business

of a society. This would depend on the nature of the society .

and the rules and bye-laws governing it. Ordinarily, ifa, -
. society owns buildings and lets out parts of buildings which .

it does not require. for its own purpose it cannot be said

that letting.out of those parts is a part of the business of .

the society. But it may be that it is the business of a society

to construct and buy houses and let them out to its

members. In that case letting out property may be part of

its business. In this case, the society is a co-operative bank

and ordinarily a ce-operative bank cannot be said to be
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engaged in business when it lets out properties owned by
it. Therefore, it seems to us that the present dispute between
a tenant and a member of the bank in a building, which
has subsequently been acquired by the bank cannot be said
to be a dispute touching the business of the bank, and the
appeal should fail on this short ground.

xxx XXX ) xXXx

. While we agree that the nature of business which a society
does can be ascertained from the objects of the society, it

is difficult to subscribe to the proposition that whatever
the society does or is necessarily required to do for the
purpose of carrying out its objects can be said to be part

of its business. We, however, dgree that the word ‘touching’ ~
"is very wide and would include any matter which relates -
to or concerns the business of a society, but we are doubtful

" whether the word ‘affects’ should also be used in defining

the scope of the word ‘touching’. ”

8. Dealing in particular with the quesuon whether a dispute touching the

assets of the society would be a dispute touching the business of the society,
this Court observed:

“18 .xxxxx XXXXX ' XXXXX

.. Ordinarily, if a society owns buildings and lets out
parts of buildings which it does not require for its own
purpose it cannot be said that letting out of those parts is
a part of the business of the society. But it may be that it is
the business of a society to construct and buy houses and
[let them out to its members. In rhat case letting out property
may be part of its business...

9. The question was once agam considered by this Court in O.N.
Bhatnagar vs. Smt. Rukibai Narsindas & Ors. (1982) 2 SCC 244 where
this Court referred to the decision in Deccan Merchanr ¥ case (supra) and
observed:

“Thus, the Court adopted the narrower meaning given to
the word “business” as expressed by the Madras, Bombay
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and Kerala High Courts in preference to the wide meaning
given by the Madhya Pradesh and Nagpur High Courts.
decording to the view taken in Deccan Merchants
Cooperative Bank case the word “business” in the context
means “any trading or commercial or other similar business
activity of the Society”, It was held that the word
“business” in Section 91(1) of the Act has been used in a
narrower sense and that it means the actual trading,
commercial or other similar business activity of the Society
which the Society is authorised to enter into under the Act
and the Rules and its bye-laws. ”

10.  On the facts of the case before it, this Court in Bhatnagar s case
(supra) held that the act of initiating proceedings for removing an act of trespass
. by astranger from a flat allotted to one of its members could not but be a part
of its business. This Court held that it was as much the concern of the society
formed with the object of providing residential accommodation to its members,
which was normally its business, as it was of the members to ensure that the
flats are in occupation of its members in accordance with the bye laws framed
by it, rather than the occupation of a person who had no subsisting reason to
be in such occupation. The decision in Deccan Merchant s case (supra) was
on facts held to be distinguishable and resort to proceedings under Section 64
of the Act, held legally permissible.

1. Reference may also be made to the decision of this Court in The Co-
operative Central Bank Ltd. and Ors. vs. The Additional Industrial
Tribunal, Andhra Pradesh and Ors. (1969)2 SCC 43, wherein the question
was whether the expression business of the society appearing in Section 61 of
the Andhra Pradesh Co-operative Societies Act, 1964 covered a dispute in -
respect of alteration of the conditions of service of an employee of the society.
The tribunal and the High Court had in that case taken the view that such a
dispute fell outside the purview of Section 61 of the Act. Affirming that view
this Court observed:

“In that case {Deccan Merchants case ], this Court had to
interpret section 91 of the Maharashtra Co-operative
Societies Act, 1960. [Maharashtra Act 32 of 1961], the
dispute related to alteration of a number of conditions of
service of the workmen which relief could only be granted
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by an Industrial Tribunal dealing with an industrial dispute.
XXX xxx _xxx

wee. Since the word “business” is equated with the actual
-trading or commercial or other similar business activity
of the society, and since it has been held that it would be
difficult to subscribe to the proposition that whatever the

- society does or is necessarily required to do for the purpose -
of carrying out its objects. such as laying down the
conditions of service of its employees, can be said to be a
part of its business, it would appear that a dispute relating
to conditions of Service of the workmen employed by the
society cannot be held to be a dispute touching the busmess
of the soczety ”

(emphasis sﬁpplied)

12, Inthe case at hand the objects of the appellant-society as set out in
the Articles of Association are as under: -

“Objective of this society would be to make arrangement
for the construction of building, to purchase, sale, take on
rent or rent out, prepare land for construction of building
and to make arrangement related to social, educational
and entertainment to its members and it would be complete

“right to this society to carry out such work which will be
necessary and proper in its opinion. These rights shall mean
and include to purchase land, take land on lease, sale,
exchange, morigage, let out on lease, sub-lease, to give
resignation, or to accept resignation and to do all other
relative work and to sell the building on instalment on
proper and necessary restrictions, to give loan or
guarantee of loan for facilitating construction of building,
to make repairing,”and will include other rights to carry
out work related to it.”

13. Purchase of land for being used in the manner set out in the objects
extracted above is, therefore, one of the facets of the business that the society
undertakes. Such purchase is directly linked to the object of developing the
acquired land for allotment of house sites to the members of the society’ There
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is, therefore, a clear and discernible nexus between acquisition/purchase of
land and the object of providing house sites to the members which under the
circumstances happens to be the main business of the society. It is not a case
where the facts giving rise to the dispute are not relatable to the objects of the
society or where the connect between the facts constituting the dispute and
the objects of the society is remote or their interplay remarkably tenuous or
peripheral, as was the position in Co-operative Central Bank Ltd. s case
(supra) involving alteration of the conditions of service of the employees of
the soclety We have in that view no hesitation in holding that the dispute
. arising out of the purchase of the land owned by the respondents was, in the
instant case, a dispute touching the business of the appellant-soclety Questlon
No.1 is answered accordmgly

Re: Question No.2:

14.  The'second essential requirement for a dispute to fall W1th1n the purview
of Section 64 is that the parties to the dispute must be those enumerated in
sub-clauses ‘a fo f"under Section 64 of the Act. Clause (a) of Section 64(1)
envisages disputes between a society, its committee, any past committee, any
past or present officer, any past or present agent, any past or present servant
or anominee, heirs or légal representatives of any deceased agent or deceased
servant of the society, or the liquidator of the society. This clause has obviously
no application to the facts of the present case. That is true even about clause
6’ whereunder the dispute between a member, past member or a person
claiming through'a member, past member or deceased member of a society or
of a society which is amember of the society is brought within the purview of
Section 64. We shall presently deal with clause ‘c’ to Section 64 (1) upon
which counsel for the appellant-society placed reliance but before we may do
so we may deal with the application of clauses (@), (e) and (f). Clause (d) of
‘Section 64 (1) envisages disputes involving a surety ofa member, , past member
of the society, member or a person other than a member who was appointed
by the society; whether or not such a society is a member of the society. So
also clauses (e) and (f) do not have any application to the case at hand as the
same deal with disputes between any other somety, the 11qu1dator of sucha
society or creditor of a society.

15.  That leaves us with clause (¢) of Section 64 (1), which. p’bstulates
disputes bctween non-members to whom loans are granted by the : society
and the society or dlsputes between the society or a non-member with whom
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the society has or-had “business transactions.” or any person claiming under
such a society. - ‘ .

16. It was argued on behalf of the appellant-society that the dispute
Between society, on the one hand, and the respondent, on the other, arising
out of the conitract for sale'and purchase of immovable property fell under
this clause inasmuch as the society was a party to the dispute arising out of a
transaction that constitutes a business transaction between the society and
the respondent non-members. The fact that the dispute related to a single
transaction did not, accordmg to the learned counsel for the appellant, make
ahy material difference having regard to the provisions of Section 5 of the
M.P. General Clauses Act, 1957, That provision, it was argued made it clear
that words in singular shall include the plural, and vice-a-versa. This implied
that a single business transaction could also bring the dispute arising out of
any such transaction within the purview of Section 64. :

17. .. On behalf of the réspondents, it was contended that Section 64(1)(c)
had no application to the case at hand not. only because a single transaction
did not constitute business but also because.the legislature had deliberately
used the expression “business transactions” to make it clear that itisonly a
series of transactions that would bring the dispute arising out of such
transactions within the purview of Section 64. The scheme underlying Chapter
VIIof the Act that provides for settlement of disputes clearly suggests that it
is only when there are multiple transactions which can be described as
“business transactions " that any dispufe arising out of such transactions
would come within the purview of Section 64. In the light of such legislative
intent, the provisions of General Clauses Act, could not be called in aid by the
appellant-society.

18, What is the true scope and meaning of the expression “business
Iransactions” appearing in clause (c) of Section 64(1) of the Act is what falls
for our consideration. That expression has not been defined in the Act or
elsewhere. Advanced Law Lexicon (3rd Edition, 2005) by B Ramanatha
Aiyar describes the expression “Busmess transaction” as under:

“Business transaction is a generic expre.s'szon used in the
sense that it is a transactlon whtch a busmessman m .a
commerczal busmess would enter mto ”

19. The above meaning ascnbed tothe expressmn is falrly accurate hence
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acceptable. All that may be added is that in order that a transaction may be
treated as “business transaction”, it must be a transaction that answers the
above description from the stand point of both the parties to the transaction.
It cannot be a business transaction from the standpoint of one party to the
transaction and something else from the other. It must be business bilaterally.
So viewed a single transaction where an owner of immovable property agrees
to sell his land to a society may or may not constitute a business transaction,
depending upon whether the seller is in the business of selling property for
profit. If the seller is not in any such business, the transaction from his stand
point will not be a business transaction no matter, from the point of view of the
society the transaction may be a business transaction because the society isin
the business of buying land and developing it for the benefit of its members. A
transaction of sale of property would in such a case fall outside the expression
“business transaction”. A somewhat similar view was taken by this Court in
Manipur Administration vs. M. Nila Chandra Singh (AIR 1964 SC 1533).
This Court was in that case dealing with the provisions of Manipur Foodgrains
Dealers Licensing Orders 1958. The question was whethera single transaction
of sale, purchase or storage of food grains was enough to make the person
concerned a dealer and whether any such act would constitute business.
Repelling the contention that a single transaction would also constitute
“business”, this Court observed:

“In dealing with the question as to whether the respondent
is guilty under Section 7 of the Essential Commodities Act,
it is necessary to decide whether he can be said to be a
dealer within the meaning of clause 3 of the Order. A dealer
has been defined by clause 2(a) and that definition we have
already noticed. The said definition shows that before a
person can be said to be a dealer it must be shown that he
carries on business of purchase or sale or storage for sale
of any of the commaodities specified in the Schedule, and
that the sale must be in quantity of 100 mds. or more at
any one time. It would be noticed that the requirement is
not that the person should merely sell, purchase or store
the foodgrains in question, but that he must be carrying -
on the business of such purchase, sale, or storage; and the
concept of business in the context must necessarily
postulate continuity of transactions. It is not a single,
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casual or solitary transaction of sale, purchase or storage
that would make a person a dealer. It is only where it is
shown that there is a sort of continuity of one or the other
of the said transactions that the requirements as to -
business postulated by the definition would be satisfied. If
this element of the definition is ignored, it would be
rendering the use of the word “business” redundant and
meaningless. It has been fairly conceded before us by Mr.

. Khanna that the requirement that the transaction must be
of 100 mds. or more at any onc time governs all classes of
dealings with the commodities specified in the definition.
Whether it is a purchase or sale or storage at any one time
it must be of 100 mds. or more. In other words, there is no
dispute before us that retail transactions of less than 100
mds. of the prescribed commodities are outside the purview
of the definition of a dealer.”

20.  Reference may also be made to the decision of this Court in Barendra
Prasad Ray and Ors. vs. Income Tax Officer ‘A’ Ward, Foreign Section
and Ors. {1981) 2 SCC 693 where this Court interpreted the word:
“business” and held that the same was an expression of wide import and
means an activity carried on continuously and systematically by a person by *
the application of his labour or skill with a view to earning profit. In B.R.

Enterprises etc. vs. State-of U.P. and Ors. etc. (1999) 9 SCC 700 this
Court held that business is a term wider than trade. It includes almost anything
which is an occupation as distinguished from pleasure. The term must, however,
be construed according to its context. To the same effect are the decisions of
this Court in Mahesh Chandra vs. Regional Manager U.P. Financial

Corporation and Ors. (1993) 2 SCC 279, and S. Mohan Lal vs. R. Kondiah
(1979) 2 SCC 616. )

21.  Suffice it to say that while the expression “business” is of a very
wide import and means any activity that is continuous and systematic,
perceptions about what would constitute business may vary from public to
pprivate sector or from industrial financing to commercial banking sectors. What
is cértain is that any activity in order to constitute business must be systematic
and continuous. A single transaction in the circumstances like the one in the
case at hand would not constitute business for both the parties to the
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transaction. At any rate, the legislature having used the expression “business
fransactions” has left no manner of doubt that it is not just a solitary transaction
between a society, on the one hand, and a third party, on the other, which
would bring any dispute arising out of any such transaction within the purview
of Section 64(1)(c). The dispute must be between parties who have had a
series of transactions, each one constituting a business transaction in erder
that the provisions of Section 64 are attracted and a dispute arising out of any
such transaction brought within its purview. :

22,  The argument that the plural used in the’ expression “business
transactions” must include the singular in view of the provisions of Section
5(b) of the M.P. General Clauses Act has not impressed us. We say so because
Section 5 of the M.P, General Clauses Act, 1957 like Section 13 of the Central

General Claiises Act postulates singular to include the plural and vice-versa ‘

only ifno different intention appears from the context. That intention, in the
case at hand, appears to be evident not only from the scheme of the Act but
also from the context in which the expression “business transactions” has
beenused. The purpose and the intent underlying the provision appears to be
to bring only such disputes under the purview of Section 64 as are disputes
arising out of what is business for both the sides and comprise multiple
transactions. Decisions of this Court in Newspapers Ltd. vs. State Industrial
Tribunal, U.P. and Ors. (AIR 1957-SC 532) and M/s. Dhandhania Kedia
& Co.. vs. The Commissioner .of Income Tax (AIR 1959 SC 219) have
settled the legal position and declared that the principle underlying Section 13
of the General Clauses Act regarding singular including the plural and vice
yersa does not have universal application and that the principle can apply only
when no contrary intention is deducible from the scheme or the language used
in the statute, : ’

23, Inthecaseat hand, that there was a single transaction whereunder the
respondents-sellers had agreed to sell to the appellant-society a parcel of
land to the society, for use by the society in terms of the objects for which it is
established. It may, in that sense, be a transaction that touches the business of
the appellant-society but it is common ground that the respondents were not
in the business of selling land as a commercial or business activity for it is
nobody’s case that the respondents were property dealers or had a land bank
and were, asa systematic activity, selling land to make money. Ifthe respondents
were agriculturists who had agreed to sell agricultural land to the appellant-

..
o
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company, the transaction was, from their point of view, not a “business
transaction”. For ought we know that transaction may have been prompted
by family necessity, poverty or some such other compulsion. Such a transaction
without any business element in the same could not constitute a “business
transaction” leave alone “business transactions” within the meaning of
Section 64(1)(0) T e e .’

24.  For the reasons stated above Questxon No.2isto be answered in the
negatwe

..25.  In the result this appeal fails and is hereby dlsmlssed but in the
-cucumstances leaving the partles to bear their own costs.

Appeal dismissed.
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SUPREME COURT OF INDIA .
Before Mr. Justice Jagdish Singh Khehar &
Mr. Justice Adarsh Kumar Goel ]
" Civil Appeal No. 5924/201 5decidedon 5 August 2015

BALESHWAR DAYALJ AISWAL ...Appellant:
Vs. L )
BANK OF INDIA &ors.” L ...Respondents

(Alongw1th C1v11 Appeal No 5923/201 5, Civil Appeal No. 5926/2015, C1V11
Appeal No. 5927/2015)

: Securitization and Reconstruction of Finaricial Assets ani
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002),
Section 18(2), Recovery of Debts Due to Banks and Financial
Institutions Act (51 of 1993), Sections 20(3) & 24 and Limitation Act
(36 of 1963), Section 29 - Power to condone the delay - Delay in filing
an appeal under Section 18(1) of SARFAESI Act can be condoned by
Appellate Tribunal under Proviso to Section 20(3) of Act, 1993 read
with Section 18(2) of SARFAESI Act- Appeal allowed (Para 15)
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SARFAESI aferfrm =Y ey 18(1) @ siwia afid wega oet A faas
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SARFAESI afafwys @t g 18(2) © Awvia A1w foar i Gaar & —
aAfia "E R |

Cases referred :

AIR 2011 MP 205, AIR 2013 AP 24, 2008 (4) MhLj 424, 2009(3)
BJ 401, (1969) 3 SCC 471, (1974) 28CC 777, (1979) 2 SCC 529, (1985)
4 SCC 404, (2008) 1 SCC 125, (2004) 11 SCC 472, (1995) 5 SCC 5,

(2010) 5 SCC 23, (2009) 5 SCC 791, (2004) 4 SCC 252, (2009) 8 SCC -

646, (2008) 7 SCC 169, (2015) 5 SCALE 505.
JUDGMENT

The Judgﬁcnt of the Court was " delivered by :
AparsH KuMAR GOEL, J. :- Leave granted.

2. The question in this batch of appeals is whether the Appellate Tribunal
under the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 (*the SARFAESI Act”) has the
power to condone delay in filing an appeal under Section 18(1) of the said
Act.

3. We have heard learned counsel appearing for the parties, including
S/Shri Amol Chitale and Akshat Shrivastava, counsel for the appellants-
borrowers and Shri Rana Mukherjee, senior counsel and $/Shri Anil Kumar
Sangal and Pranab Kumar Mullick, counsel appearing for the Banks.

4. The appellants submit that the Appellate Tribunal has the power to
condone delay in filing the appeal beyond by the prescribed period of limitation
because of the following reasons:

] Section 18(2) of the SARFAESI Act provides that the
Appellate Tribunal shall follow the provisions of the

~ Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 (“the RDB Act”) in disposing of

the appeal unless otherwise provided under the
SARFAESI Act or the rules made thereunder. The
proviso to Section 20(3) of the RDB Act empowers

the Appellate Tribunal to entertain an appeal after expiry

- of period of limitation, if sufficient cause for not filing

Iy
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the appeal within the period of limitation was shown.
Thus, the proviso to Section 20(3) of the RDB Act is
incorporated in Section 18(2) of the SARFAESI Act;

(i) Section 29(2) of the Limitation Act, 1963 makes the
said Act’s Sections 4 to 24 applicable to a special or
local law prescribing a different period of limitation
for a suit, appeal or application unless expressly
excluded. There being no provision in the SARFAESI
Act excluding the applicability of Sections 4 to 24 of
the Limitation Act, delay can be condoned under
Section 5. of the Limitation Act, and time can be
excluded under Section 14 of the Limitation Act
wherever applicable; and

(i)  Section24 ofthe RDB Act makes the Limitation Act
applicable to an application made to a Tribunal. Section
- 36 of the SARFAESI Act makes period of limitation
preséribed under the Limitation Act applicable to
measures taken under Section 13(4). Thus, there is be

no exclusion of the Limitation Act.

On the other hand, the Banks would contend that: -

()  Section 18(2) of the SARFAESI Act cannot be read
as extending provisions of proviso to Section 20(3) of
‘the RDB Act to an appeal filed under Section 18(1) of
the SARFAESI Act;

@ ~  Section 29(2) of the Limitation Act is not attracted to
proceedings before a Tribunal as the period of Limitation
prescribed under the Limitation Act is applicable only

to proceedings before a Court and not before a
Tribunal; and .

(i) . Provisions of Limitation Act can stand excluded not
' ‘only by an express provision of a local or special law
but also by necessary implication from the scheme of

such local or special law. The scheme of the
SARFAESI Act by making the Limitation Act expressly
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applicabie to measures under section 13(4) of the Act
impliedly excludes the said Act from appeals or other
proceedings:

6. Learned counsel for the parties have brought to our notice that the
issue in question has been examined by the High Courts of Madhya Pradesh,
Andhra Pradesh, Bombay and Madras. While Madhya Pradesh High Court
in M/s. Seth Banshidhar Media Rice Mills Pvt. Ltd. vs. State Bank of India’
held that delay in filing an appeal cannot be condoned by the Tribunal, the

Andhra Pradesh High Court in Sajida Begum vs. State Bank of India*, the

Bombay High Court in UCO Bank; Mumbai vs. M/s. Kanji Manji Kothari
and Co., Mumbai® and the Madras High Court in Punnu Swami vs. The
Debts Recovery Tribunal* have taken contrary view.

7. At this stage it will be appropriate to reproduce the provisions of
Sections 18 and 36 of the SARFAESI Act, Section 20 and Section 24 of the
RDB Act and Section 29 of the Limitation Act :

“Sections 18 and 36 of the SARFAEST Act :

18. Appeal to Appellate Tribunal

(1) Any person aggrieved, by any order made by the
Debts Recovery Tribunal under section 17, may
prefer an appeal alongwith such fee, as may be
prescribed to an Appellate Tribunal within thirty
days from the date of receipt of the order of Debis
Recovery Tribunal:

PROVIDED that different fees may be prescribed
for filing an appeal by the borrower or by the person
other than the borrower: '

PROVIDED FURTHER that no appeal shall be
entertained unless the borrower has deposited with
the Appellate Tribunal fifty per cent. of the amount
of debt due from him, as claimed by the secured
creditors or determined by the Debts Recovery

1. AIR2011 MP 205 2. AIR2013AP24
3. 2008 (4)MhLj424 4, 2009 (3)BJ401

-{..

-
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' ) Tribunal, whichever is less:

PROVIDED ALSO that the Appellare Tribunal may,
for the reasons to be recorded in ‘writing, reduce
the amount to not less than twenty-five per cent.
of debt referred fo in the second proviso. '

(2) Save as otherwise provided in this Act, the
" Appellate Tribunal shall, as Jar as may be, dispose
of the appeal in accordance with the provisions of .
the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 (5 1of 1 993) and rules made
thereunder.

36.  Limitation No secured creditor shall be entitled to
take all or any of the measures under sub-section
(4) of section 13, unless his claim in respect of
financial asset is made within the period of
.limitation prescribed under the Limitation Act,

1963 (36 of 1963). -

- Sections 20 and 24 of the RDB At : L -

Section 20 Appeal to the Appellate Tribunal

(1) Save as provided in subsection (2), any person
aggrieved by an order made, or deemed to have
been made, by a Tribunal under this Act, may prefer
an appeal to an Appellate Tribunal havmg

' jurisdiction in the matter.

(2)  No appeal shall lie to the Appellate Tribunal from
an order made by a Trzbunal wn‘h the consent of
the parties. :

(3)  Every appeal under sub-sectfon» (1) shall be filed
- within a period-of forty-five days from the date on
which a copy of the order made, or deemed to have
been made, by the Tribunal is received by him and
it shall be in such Jorm and be accompanied by
such fee as may be prescribed:
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Provided that the Appellate Tribunal may entertain
an appeal after the expiry of the said period of forty-
five days if it is satisfied that there was sufficient
cause for not filing it within that period.

(4)  On receipt of an appeal under sub-section (1), the
Appellate Tribunal may, after giving the parties to
the appeal, an opportunity of being heard, pass such
orders thereon as it thinks fit, confirming, modifying

* or setting aside the order appealed against.

(5)  The Appellate Tribunal shall send a copy of every
‘ order made by it to the parties to the appeal and to
the concerned Tribunal.

(6).  The appeal filed before the Appellate Tribunal under
sub-section (1) shall be dealt with by it as
expeditiously as possible and endeavour shall be
made by it to dispose of the appeal finally within
six months from the date of receipt of the appeal.

Section 24 Limitation—The provisions of the Limitation Act,
1963 (36 of 1963), shall, as far as may be, apply to an
application made to a Tribunal. )

Section 29 of the Limitation Act
29. Savings-

(1)  Nothing in this Act shall gffect section 25 of the
Indian Contract Act, 1872 (9 of 1872).

(2)  Where any special or local law prescribes for any
suit, appeal or application a period of limitation
different from the period prescribed by the Schedule,
the provisions of section 3 shall apply as if such
period were the period prescribed by the Schedule
and for the purpose of determining any period of
limitation prescribed for any suit, appeal or
application by any special or local law, the
provisions contained in sections 4 to 24 (inclusive)
shall apply only in so far as, and to the extent fo

-4
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which, they are not expressly excluded by such
special or local law.

(3)  Save as otherwise provided in'any law for the time
being in force with respect to marriage and divorce,
nothing in this Act shall apply to any suit or other
proceeding under any such law. -

(4)  Sections 25 and 26 and the definition of "easement"
.in section 2 shall not apply to cases arising in the
ferritories to which the Indian Easements Act, 1882

. (5 0f1882), may for the time being extend.”

8. The first point for consideration is the applicability of proviso to Section
20(3) of the RDB Act to the disposal of an appeal by the Appellate Tribunal
under Section 18(2) of the SARFAESI Act. A bare perusal of the said Section
18(2) makes it clear that the Appellate Tribunal under the SARFAESI Act
has to dispose of an appeal in accordance with the provisions of the RDB
Act. In this respect, the provisions of the RDB Act stand incorporated in the
SARFAESI Act for disposal of an appeal. Once it is so, we are unable to
discern any reason as to why the SARFAESI Appellate Tribunal cannot
entertain an appeal beyond the prescribed period even on being satisfied that
there is sufficient cause for not filing such appeal within that period. Even if
power of condonation of delay by virtue of Section 29(2) of the Limitation
Act were held not to be applicable, the proviso to Section 20(3) of the RDB
Actis applicable by virtue of Section 18(2) of the SARFAESI Act. This
interpretation is clearly borne out from the provisions of the two statutes and
also advances the cause of justice. Unless the scheme of the statute expressly
excludes the power of condonation, there is no reason to deny such power to
a Appellate Tribunal when the statutory scheme so warrants. Principle of
legislation by incorporation is well known and has been applied inter aliain
Ram Kirpal Bhagat vs. The State of Bihars, Bolani Ores Ltd. vs. State of
Orissa®, Mahindra and Mahindra Ltd. vs. Union of India’ and Onkarlal
Nandlal vs. State of Rajasthan® relied upon on behalf of the appellants. We
have thus no hesitation in holding that the Appellate Tribunal under the
SARFAESI Act has the power to condone the delay in filing an appeal before
it by virtue of Section 18(2) SARFAESI Act and proviso to Section 20(3) of

5. (1969)3SCC471 6. (1974)2SCC777
7. (1979)25CC529 8. (1985)45CC 404
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the RDB Act. '

9. The fact that RDB Act and the SARFAES] Act are complimentary to
" each other, as held by this Court in Transcore vs. Union of India’, also
supports this view,

10.  We may now deal with the conflicting views of the High Courts on the
subject. The Madhya Pradesh High Court has held that the power of
condonation of delay stood excluded by principle of interpretation that if a
later statute has provided for shorter period of limitation without express
provision for condonation, it could be implied that there was no power of
condonation. Reliance has been placed on principles of statutory interpretation
by Justice G.P. Singh, 12th Edition, 2010, page 310. It was further observed"
that the Limitation Act was made applicable to a Tribunal under Section 24 of
the RDB Act, but there was no similar provision with respect to the Appellate
Tribunal. To justify such an inference, reliance has also been placed on Gopal -
Sardar case and Fairgrowth Investments Ltd. vs. The Custodian™. It was
further observed that the object of SARFAESI Act was to ensure speedy
recovery of the dues and quicker resolution of disputes arising out of action
taken for recovery of such dues. We find the approach to be erroneous and
incorrect understanding of the principle of interpretation which has been relied
upon. The principle discussed in the celebrated Treatise in question is as follows:

“When an amending Act alters the language of the principal
Statue, the alteration must be taken to have been made
deliberately.”

11.  Itisdifficult to appreciate how the above principle justifies the view of -
the High Court. The change intended in SARFAESI Act has to be seen from
the statute and not from beyond it. No doubt the period of limitation for filing
appeal under Section 18 of the SARFAESI Act is 30 days as against 45 days
under Section 20 of the RDB Act. To this extent, legislative intent may be
deliberate. The absence of an express provision for condonation, when Section
18(2) expressly adopts and incorporates the provisions of the RDB Act which
contains provision for condonation of delay in filing of an appeal, cannot be
read as excluding the power of condonation. As already observed, the proviso
to Section 20(3) which provides for condonation of delay (45 days under
RDB Act) stands extended to disposal of appeal under the SARFAESI Act

9. (2008)18CC125 10. (2004) 11 SCC472
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(to the extent that condonation is of delay beyond 30 days). There is no
reason to exclude the proviso to Section 20(3) in dealing with an appeal
under the SARFAESI Act. Taking such a view will be nullifying Section 18(2)
of the SARFAESI Act. We are thus, unable to uphold the view taken by the
Madhya Pradesh High Court. :

12. We approve the view taken by the Madras, Andhra Pradesh and
Bombay High Courts, but for different reasons. The view taken by Andhra
Pradesh High Court in Sajida Begum vs. State Bank of India' is based on
applicability of Section 29(2) of the Limitation Act. In our view, Section 29(2)
of the Limitation Act has no absolute application, as the statuté in question
impliedly excludes applicability of provisions of Limitation Act to the extenta
different scheme is adopted. If no provision of Limitation Act was expressly
adopted, it may have been possible to hold that by virtue of Section 29(2)
power of condonation of delay was available. It is well settled that exclusion
of power of condonation of delay can be implied as laid down in Union of
India vs. Popular Construction Co.”?, Chhattisgarh State Electricity
Board vs. Central Electricity Regulatory Commission®, Commissioner
of Customs and Central Excise vs. Hongo India Private Limited"and’
Gopal Sardar vs. Karuna Sardar’’ 're_lied- upon on behalf of the Banks.

13, We may now advert'to the last question as to whether the Appellate
Tribunal under the SARFAESI Act was not a Court and therefore, Section
~29(2) of the Limitation Act was not attracted. ' '

14.  The Andhra Pradesh High Court in Sajida Begum case in holding the
Tribunal to be Court, has relied on Sections 22 and 24 of the RDB Act.
Section 22 vests powers of Civil Court on the Tribunal only for purposes
mentioned therein, such as suinmoning witnesses, discovery and production
of documents, receiving evidence, issuing commission for examining witnesses
etc. and deems Tribunals to be courts for specified purposes, such as for
Sections 193, 196 and 228 of the Indian Penal Code and Section 195 of the
Criminal Procedure Code. These provisions may not be conclusive of the
question of the Tribunal being Court for Section 29(2) of the Limitation Act
without further examining the scheme of the statutes in question. In Nahar
Industrial Enterprises Ltd. vs. Hong Kong and Shanghai Banking
Corpn. !, this Court examined the scheme of the two Acts in question and

11, ATR2013AP24 12. (1995)558CC5 13. (2010)58CC23
14. (2009)5SCC 791 15. (2004)4 SCC252 ' 16. (2009)8 SCC646
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held that the Tribunal was a court but not a civil court for purposes of Section
24 of the CPC. We are of the view that for purposes of decision of these
appeals, it is not necessary to decide the question whether the Tribunal under
the Banking statutes in question was court for purposes of Section 29(2) of
the Limitation Act. We have aiready held that the power of condonation of
delay was expressly applicable by virtue of Section 18(2) of the SARFAESI
Act read with proviso to Section 20(3) of the RDB Act and to that extent, the
provisions of Limitation Act having been expressly incorporated under the
special statutes in question, Section 29(2) stands impliedly excluded. To this -
extent, we differ with the view taken by the Andhra Pradesh High Court as
well as Madras and Bombay High Courts. We are also in agreement with the
principle that even though Section 5 of the Limitation Act may be impliedly
inapplicable, principle of Section 14 of the Limitation Act can be held to be
applicable even if Section 29(2) of the Limitation Act does not apply, as laid
down by this Court in Consolidated Engineering Enterprises vs. Principal
Secretary, Irrigation Department'’’ and M.P. Steel Corporation vs.
Commissioner of Central Excise'8 . '

15.  Asaresult of the above discussion, the question is answered in the
affirmative by holding that delay in filing an appeal under Section 18 (1) ofthe
SARFAESI Act can be condoned by the Appellate Tribunal under proviso to
Section 20 (3) of the RDB Act read with Section 18 (2) of the SARFAESI
Act. The contrary view taken by the Madhya Pradesh High Court in Seth
Banshidhar Media Rice Mills Pvt. Ltd. case is overruled.

16.  Accordingly, the appeal filed by the Bank against the judgment of the
Andhra Pradesh High Court is dismissed and the appeals filed by the borrowers
are allowed. The impugned orders passed by the High Court of Madhya
Pradesh (in appeals arising out of SLP (C) N0.27674 of 2011 and SLP (C)
No0.36316 of 2011) are set aside and the matters are remanded to the High
Court for being dealt with afresh in accordance with law. The appeal arising
out of SLP (C) No.38436 0f 2012 has been preferred directly from the order
of the Debt Recovery Appellate Tribunal, Delhi passed by the said tribunal
relying upon the judgment of the Madhya Pradesh High Court in Seth
Banshidhar Media Rice Mills Pvt, Ltd. case. The said impugned order is

17. (2008) 7SCC 169 18. (2015) 5SCALE 505
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also set aside and the matter is remanded to the Debt Recovery Appellate
Tribunal, Delhi for being dealt with afresh in accordance with law.

17. All the appeals are disposed of accordingly.

Appeal disposed of.
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WRITAPPEAL
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice K. K, Trivedi '
W.A. No. 837/2013 (Jabalpur) decided on 10 July, 2015

NARMADA'HYDROELECTRIC DEVELOPMENT * ...Appellant
CORPORATION

Vs. : , :
SHANKAR & ors. ...Respondents

(Alongwith W.A. Nos. 847/2013, 1124/2013, 1127/2013, 1129/
2013, 1132/2013, 1133/2013, 1134/2013, 1135/2013, 1137/2013, 1138/
2013, 1139/2013, 1140/2013, 1141/2013, 1142/2013, 1143/2013, 1144/
2013, 1145/2013, 1148/2013, 1152/2013, 1153/2013, 1154/2013, 1155/
2013, 1157/2013, 1158/2013, 1159/2013, 1160/2013, 1161/2013, 1162/
2013, 1163/2013, 1164/2013, 1165/2013, 1166/2013, 1167/2013, 1168/
2013, 1169/2013, 1170/2013, 1172/2013, 1173/2013, 1174/2013, 1175/
2013, 1176/2013, 1177/2013, 1178/2013, 1179/2013, 1180/2013, 1183/
2013, 1188/2013, 1189/2013, 1190/2013, 1191/2013, 1192/2013, 1193/
2013, 1194/2013, 1195/2013, 1196/2013, 1197/2013, 1198/2013, 1199/
2013, 1200/2013, 1201/2013, 1202/2013, 1203/2013, 1204/2013, 1205/
2013, 1206/2013, 1207/2013, 1208/2013, 1209/2013, 1210/2013, 1211/
2013, 1212/2013, 121372013, 1214/2013, 1215/2013, 1216/2013, 1217/
2013, 1218/2013, 1219/2013, 1220/2013, 1221/2013, 1222/2013, 1223/
2013, 1224/2013, 1225/2013, 1226/2013, 1227/2013, 1228/2013, 1229/
2013, 1230/2013, 1231/2013, 1246/2013, 1247/2013, 1248/2013, 1249/
2013, 1250/2013, 1251/2013, 1252/2013, 1253/2013, 1254/2013, 1255/
2013, 1256/2013, 1257/2013, 1258/2013 and 1259/2013)

Rehabilitation and Resettlement Policy - Whether the oustees
who have accepted 100% compensation can avail the option of
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acceptance of 50% compensation and opt for alternative commensurate
land - Supreme Court had extended the benefit of allotment of land to
those who have not withdrawn the SRG benefits/compensation
voluntarily or who have received the 100% compensation amount
involuntarily - Policy and Order of Supreme Court does not absolve
the oustees from refunding 50% of Compensation amount for becoming
entitled to avail of the scheme envisaged underR & R Policy - However,
on assurance given by Authority through Counsel to give one more
opportunity to the oustees to avail the benefit under Para 5.1 of R&R
policy on refunding 50% compensation amount received by them within
three months from today, as condition precedent for allotment of
alternative land, is accepted. . ’ (Paras3 to 17)
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R.N. Singh with drpan J. Pawar, for the appellant.
A.A. Barnad, G.A. for the respondent/State,
None for the Private Respondents, though served.

ORDER

‘The  Order of the Court was  delivered by :
A.M. KHANWILKAR, C.J. ;- Writ Appeal Nos. 847/2013, 1124/2013, 1127/
2013,1129/2013, 1132/2013, 1133/2013, 1134/2013, 1135/2013, 1137/
2013, 1138/2013, 1139/2013, 1140/2013, 1141/2013, 1142/2013, 1143/
2013, 1144/2013, 1145/2013, 1148/2013, 1152/2013, 1153/2013, 1154/
2013, 1155/2013, 1157/2013, 1158/2013, 1159/2013, 1160/2013, 1161/
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2013, 1162/2013, 1163/2013, 1164/2013, 1165/2013, 1166/2013, 1167/

2013, 1168/2013, 1169/2013, 1170/2013, 1172/2013, 1173/2013, 1174/
2013, 1175/2013, 1176/2013, 1177/2013, 1178/2013, 1179/2013, 1180/
2013, 1183/2013, 1188/2013, 1189/2013, 1190/2013, 1191/2013, 1192/
2013, 1193/2013, 1194/2013, 1195/2013, 1196/2013, 1197/2013, 1198/
2013, 1199/2013, 1200/2013, 1201/2013, 1202/2013, 1203/2013, 1204/
2013, 1205/2013, 1206/2013, 1207/2013, 1208/2013, 1209/2013, 1210/
2013, 121172013, 1212/2013, 1213/2013, 1214/2013, 1215/2013, 1216/
2013, 1217/2013, 1218/2013, 1219/2013, 1220/2013, 1221/2013, 1222/
2013, 1223/2013, 1224/2013, 1225/2013, 1226/2013, 1227/2013, 1228/
2013, 12292013, 1230/2013, 1231/2013, 1246/2013, 1247/2013, 1248/
2013, 1249/2013;1250/2013, 1251/2013, 1252/2013, 1253/2013, 1254/
2013, 1255/2013, 1256/2013, 1257/2013, 1258/2013 and Writ Appeal
No.1259/2013

RE:

1.A.Nos.445/2014, 526/2014, 489/2014,415/2014, 542/2014, 509/2014,
538/2014, 522/2014, 528/2014, 502/2014, 431/2014, 4222014, 485/2014,
543/2014, 493/2014, 466/2014, 537/2014, 451/2014, 433/2014, 402/2014,
544/2014, 437/2014,508/2014,476/2014, 514/2014, 409/2014, 521/2014,
" 545/2014, 541/2014, 480/2014,417/2014, 516/2014,446/2014, 519/2014,
517/2014, 426/2014, 449/2014,404/2014, 416/2014,518/2014, 529/2014,
403/2014, 401/2014, 549/2014, 507/2014, 440/2014,530/2014, 540/2014,
.532/2014, 513/2014, 405/2014, 515/2014, 531/2014, 460/2014, 421/2014,
533/2014, 536/2014, 494/2014, 511/2014, 525/2014, 436/2014 and 455/
2014 in Writ Appeal Nos. 1127/2013, 1199/2013, 1132/2013, 1134/2013,
1135/2013, 1137/2013, 1139/2013, 1140/2013, 1141/2013, 1145/2013,
1153/2013, 1154/2013, 1155/2013,1157/2013, 1159/2013, 1161/2013,
1164/2013, 1165/2013, 1166/2013, 1168/2013, 1170/2013, 1173/2013,
1174/2013, 1175/2013, 1176/2013, 1177/2013, 1178/2013, 1180/2013,
1183/2013, 1190/2013, 1191/2013, 1194/2013, 1195/2013, 1196/2013,
1197/2013, 1202/2013, 1203/2013, 1206/2013, 1207/2013, 1209/2013,
1210/2013, 1211/2013,.1212/2013, 1215/2013, 1216/2013, 1219/2013,
1220/2013, 1222/2013, 1223/2013, 1227/2013, 1228/2013, 1230/2013,
123112013, 1246/2013, 1248/2013, 1249/2013, 1250/2013, 1251/2013,
1253/2013, 1255/2013, 1256/2013 and Writ Appeal No.1259/2013
respectively. ) - ' - :
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Shri RN, Singh, Senior Advocate with Shri Arpan J. Pawar, Advocate
for the appellants, - ' :

Shri A.A. Bamad, Governmerit Advoc__éflte for the respondent-State.
- None for the Private Respondents, though served.

These applications have been filed by the appellants to bring 6n record
subsequent events and in particular the steps taken by the State Government
on the basis of recommendation made by the High Level Committee. A Special
Package dated 07.06.2013 was offered to the original land oustees, who had
not vacated the affected area inspite of having received compensation amount.
That package was challenged before the Supreéme Court by Narmada Bachao
Andolan, which petition, however, was dismissed on 06.08.2013. It is further
stated in these applications that during the pendency of the writ petitions and
for the same reason concerned writ appeals in which these applications have
been filed, the Private respondents and also other maj ority of writ petitioners,
have accepted the special package dated 07.06.2013, being very attractive
and beneficial to the oustees. As a result, it is prayed that the concerned
appeals in which these applications have been moved, be disposed of in the -
light of the arrangement accepted by the parties. '

2. Although these applications have been filed in January, 2014 and have
been duly served on the opposite party (private respondents), no response
has been filed nor any appearance has been made to contest these applications
and the concerned appeals. That impels us to accept the request of the
appellants to infer that the concerned private respondents have no pending lis
having acted upon the special package. As a result, the concerned appeals
are worked out between the parties on that basis. Accordingly, the concerned
appeals between such parties need not be continued any further and can be
disposed of on that basis, Hence, these applications are allowed,

3. As aresult, the respective writ appeals, in which applications under
consideration have been filed be treated as disposed of on the above terms.

RE : Writ Appeal No. 837/2013 with

Writ Appeal Nos. 847/2013, 1124/2013, 1133/2013 1138/2013, 1142/
2013, 1143/2013, 1144/2013 1148/2013, 1152/2013, 1158/2013 1160/

2013, 1162/2013, 1163/2013, 1167/2013, 1169/2013, 1172/2013, 1179/
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2013, 1188/2013, 1189/2013, 1192/2013, 1193/2013, 1198/2013, 1199/

- 2013, 1200/2013, 1201/2013, 1204/2013, 1205/2013, 1208/2013, 1213/
2013, 1214/2013, 1217/2013, 1218/2013, 1221/2013, 1224/2013, 1225/
2013, 1226/2013, 1229/2013, 1247/2013, 1252/2013, 1254/2013, 1257/
2013 and Writ Appeal No.1258/2013

Shri R.N. Singh, Senior Advocate with Shri Arpan J. Pawar, Advocate
for the appellants.

Shri A.A. Barnad, Government Advocate for the respondent-State.
None for the Private Respondents, though served.
Heard counsel for the appéllants.

1. - . The matters are on final hearing Board at serial No.11 in the weekly
- list. When the matters were called out for hearing, no appearance was made
on behalf of the private respondents. The Court Reader notified the matters
as having reached, on the electronic board, for inviting attention of the Counsel
appearing for the private respondents, who have filed Vakalatnama for the
respective private respondents, The Court waited for quite some time. Although
arguments of Shri R.N. Singh, Senior Advocate had concluded but since no

appearance is made, we have no option but to proceed with the order, dictated
in open Court.

2. These appeals take exception to the common order passed by the

learned Single Judge dated 22.08.2013, in writ petitions filed by the private
. Tespondents.

3. The facts emerging from the record are that the private respondents
(writ petitioners) are affected by Narmada Dam Project. They were offered
compensation. Each one of them has availed of compensation amount. There
is no dispute that they are oustees within the meaning of Rehabilitation and
Resettlement Policy (in short “R & R Policy”) formulated by the State
Government, As per the said policy, the oustees were given option either to
accept 100% compensation amount or to opt for alternative commensurate
land by accepting only 50% of the compensation amount. This has been
provided in para 5.1 of the R & R Policy. The same reads thus:- '

“At least fifty percent amount of compensation for the acquired
land shall be retained as initial installment towards the payment
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of the cost of the land to be allotted to the oustee family.
However, if an oustee family does not wish to obtain larid in
lieu of the submerged land and wishes full payment of the
amount of compensation, it can do so by submitting an
application to this effect in writing to the concerned Land
Acquisition Officer. In such cases, oustee families will have no
entitlement over allotment of land and shall be paid full amount
of compensation in one installment. An option once exercised
under this provision shall be final, an no claim for allotment of -
land in lieu of the allotted land can be made afterwards. If any
oustee family belonging to the Scheduled Tribes, submits such
an application, it will be essential to obtain orders of the
Collector who will after necessary enquiry certify that this will
not adversely affect the interest of the oustee family. Such
application of the Scheduled Tribes oustee families will be
accepted only after the above said certification by the
Collector.” :

4. While considering the said policy, the Division Bench of this Court in
paragraph 64(i) opined as follows:- ~

“The displaced families and encroachers are entitled to
allotment of agricultural land as far as possible in terms of
paragraphs 3 and 5 of the R & R Policy of 1993 amended in
2002, and we accordingly direct the respondent No.1 to locate -
Government land or private land and aliot such land as far as
possible, to the displaced families and encroachers, if they opt
for such land and refund 50% of the compensation amount
received by them to be retained towards the instalments of

~ price of land, and if they agree to other terms stipulated in
paragraphs 5 of the R & R Policy of 1993

The decision of the Division Bench was subject matter before the Supreme
Court. With reference to the observation found in para 64(i) in the decision of
the Division Bench of this Court, the Supreme Court in para 86 of its judgment
observed thus:

“In view of the above, the direction given by the High Court in
paragraphs 64(1) of the judgment, is modified to the extent
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 that the displaced families who have not withdrawn SRG
benefits/compensation voluntarily and submit applications for
allotment of land before the Authority.concerned, shall be
entitled to the allotment of agricultural land “as far as possible™
in terms of the R & R Policy, and for that purpose, the
appellants must make some government or private land
available for allotment to such oustees if they opt for such
land and agree to ensure compliance w1th other terms and
condltlons stipulated therein.”

5. The private respondents, even though they have accepted the

compensation amount in full, yet claim to be entitled to avail of the R & R

scheme in terms of para 5.1, as construed by the Division Bench of this Court;

and further they must be given sufficient time for refund of 50% of the

_ compensation amount. For that, the allotment of alternative land to them should

- not be deferred. The learned Single Judge thus proceeded to consider whether
the option specified in para 5.1 of the R & R Policy can be availed of by the
private respondents (writ petitioners), who had already accepted 100%
compensation amount but on the second thought would want to avail of the
option given in para 5.1 of the R & R Policy. .

6. Indubitably, Para 5.1 of the R & R Policy, by itself, does not provide
for such option to the oustee family who has already exercised the option of
accepting 100% compensation amount; but that option became available
because of the decision of the Division Bench of this Court in paragraph 64(1)
referred to above. Although, the Supreme Court modified the other
observations in paragraph 64(i) of the Division Bench decision of this Court,
-did not either expressly or impliedly overturn the option created to the oustees
in terms of paragraph 64(i). In that, the oustees who had involuntarily received
100% of compensation amount but would want to avail of the option of
alternative land by refunding 50% of the compensation amount received by
them to be retained towards the installment of price ofland and if they agree
to abide by other terms stipulated in para 5 of R & R Policy. Learned Single
Judge held that the sweep of the observations made by the Supreme Court in
para 86 gave option to such oustees without depositing or refunding any -
compensation amount whatsoever. This is the limited aspect that needs to be
addressed in the present appeals, as questioned by the appellants.
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7. Learned Senior Counsel for the appellants in all fairness submitted
that the appellant/Authority was not questioning the mechanism evolved by
the Division Bench of this Court in paragraph 64(i) of its judgment of creating
a new category of oustees who could also avail the option provided in para
5.1 of the R & R Policy by refunding 50% of the compensation amount received
by them. In other words, the limited challenge in these appeals, as aforesaid,
is whether the oustees who have availed of 100% compensation can lateron
opt for alternative land without refunding 50% of the compensation amount.
The learned Single Judge in the impugned decision has directed the appellants
to give alternative land to such oustees in terms of para 5.1 of the R & R
Policy, irrespective of deposit or refund of 50% compensation amount by the
concerned oustees.

8. Wehave already extracted the relevant portion of paragraph 64(i) of
the decision of the Division Bench of this Court and paragraph 86 of the
Supreme Court order mo difying paragraph 64(i) of the High Court's decision.
We have no difficulty in accepting the claim of the private respondents that the
Supreme Court has modified paragraph 64(i) of the decision of the Division
Bench of the High Court, However, what has been modified is that the displaced
families who had “not withdrawn SRG benefits/compensation voluntarily”
can submit application for allotment of land before the Authority concerned
and their claims may have to be considered if they agree to abide by other
terms and conditions in the R & R Policy. The Supreme Court decision,
therefore has extended the scope of para 5.1 of R & R Policy to those who
have notaccepted the 100% compensation amount (but only 50%) as provided
by the scheme; and in addition to those who have received the 100%
compensation amount “involuntarily”, by refunding 50% ofthe compensation
amount. These two categories of oustees have been equated and held to be
entitled to the benefit of the scheme in para 5.1 of R & R Policy.

0. This position remains altered. Even the appellant/Authority is not
questioning that arrangement in the present appeals. What is challenged,
therefore, is the observation and direction issued by the learned Single Judge,
as not in consonance with the spirit of the R & R Policy or the Supreme Couirt
decision. We find merits in the grievance of the appellant in this behalf, We
accept the argument that the Supreme Court judgment if read as a whole and
in particular para 86 does not absolve the oustees from refunding 50% of the
compensation amount for becoming entitled to avail of the scheme envisaged
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under Para 5.1 of R & R Policy. That condition cannot be relaxed any further
unless the policy provides for the same.

10.  Further, in our opinion, the relief granted by ‘the Single Judge is ina
way, in excess of the relief claimed by the petitioners. The principal relief
claimed by the petitioners reads thus:-

“(c) This Hon'ble Court be pleased t6 issue writ/order/
direction, permitting the petitioner to pay the compensation
and SRG amounts to the authorities, after the allotment of land
“as far as possible' by the project authorities in terms of the R
& R Policy and of the judgment of the Apex Court dated
11.05.2011. The petitioner may be permitted to refund the
compensation amount in 20 yearly equal instaltments form the
first year after unencroached and suitable land of not less than
equal quality and nature as his submerging land is allotted to
. him, as directed by the Hon'ble Supreme Court, The petitioner
may be permitted to return the amounts even earlier if possible
for him. Until the retumn of the compensation amount, the lands
of the petitioner may be mortgaged with the authorities to the
proportionate extent, interms of thé R & R. Policy.”

(emphasis supplied)

11.  After the judgment is pronounced, till this point, the counsel for the
private respondents Shri Rahul Choubey has appeared before us and informs
us that he was busy in some other Court and therefore could not remain present
till now and that the Senior Counsel Smt. Sobha Menon, engaged in some of
the matters to espouse the cause of the private respondents is in personal

" difficulty today.

12, Eventhough the entire judgment has been dictated, we permitted the
counsel for the private respondents to address us on merits.

13. _ Afterhearing learned counsel for the private respondents, we find no
reason to deviate from the view already expressed, which is in conformity with
paragraph 86 of the Supreme Court decision. Nothing is brought to our notice .
that the argument of the private respondents (writ petitioners) before the Supreme
Court was in the context of prayer Clause (c) of the Writ Petitions as teproduced
hitherto, of giving time (20 years) to refund 50% compensation amount already
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received by them. The argument dealt with in paragraph 86 of the' Supreme Court
decision s, however, about some oustees having received the compensation amount
“involuntarily”. The Supreme Court has opined that such oustees are also entitled
to avail of pard 5.1 of R & R Scheme. Thiss understood ‘the fact that the
compensation amount was received by the concerned pnvate respondents

" “Involuntarily” as is contended, will make no difference. Inany case, it is unnecessary
for us to enter upon the said disputed factual position - as to whether the amount
received by the private respondents was thrusted on them because the writ petition
filed by the private respondents was limited to avail the option giveninpara 5.1 of
the R & R Policy; and not to declare the acqmsmon of the land owned and
possessed by the oustec; as illegal. - . -

14.  Thereliefin the writ petition essentially is for allotment of" alternattve
agricultural land and to give 20 years time to refund the 50% of compensation
amount received by the concerned oustee. The stand taken by the appellant/
Authority was not of denying benefit of para 5.1 of the R & R Policy to the
private respondents (writ petitioners). The stand, however, was that if the
private respondents (writ petitioners) refund 50% compensation amount
received by them, their claim for allotment of alternative agricultural land could
be considered. As a matter of fact, the counsel appearing for the Authority
has gone a step further and has stated before us that the Authority will have no
objection whatsoever,if the private respondents, opt for option specified in
para 5.1 of the R & R Policy upon deposit of 50% amount of compensation _
already received by them without paying any interest thereon — only whence
- their claim for allotment of alternative commensurate agricultural land can be
considered even now; provided the depositis made within 3 months from
today. Those private respondents (writ petitioners) who are 1nte_rested in
availing of this option are free to do so. ' ) ‘

15.  As a matter of fact, the private respondents have recelved the
compensation amount, be it voluntarily or thrusted upon them (1nvohmtar11y)
almost around 10 years back and have availed of the same till now. If the
Authority is waiving the requirement of interest on refimdof 50% compensation
-amount, it is incomprehensible that the writ petitioners can be heard to reject
. such an offer, and especially when the substantial period of extenston of time
for refund as prayed in the relief claimed in the writ petitions, is already
. exhausted. In prayer clause (c), the writ petitioners have asked for permission
to refund the compensation amount in 20 years in installments. Indeed; this

s
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.prayer.was made in the year-2013. The amount received by the petitioners,

as aforesaid, is-as-back as in the year 2005-06. In our opinion, the voluntary
offer made today by the counsel for the appellant/Authority before us, is further
indulgence shown to the affected persons who can still avail of the same within

-3 months from today..

'16.  Asnoted earlier, thls arrangement would only mean that the private

respondents (writ petltloners), will have to refund 50% of the compensation
amount received without any liability to pay interest thereon, even though the
-amount has been used profitably by the said person(s) for all these years.
-Waiver of interest by the Authority, as is pointed out by the appellant, would
‘be burdened on the State exchequer. At the same time, however, the private
respondents/allottees would be doubly benefited because of the inflation and
escalation cost of the land, which will be offered in licu of the acqulred land
elsewhere. -

17.  Asaresult, we reiterate our order of allowing these appeals on the

. above terms. The assurance given by thé appellants through counsel to give
"one more opportunity to the oustees eligible to avail the benefit under para

5.1 of R & R Policy on refunding 50% compensation amount received by

* them within three months from today, as condition precedent for aIlotment of

alternative land, is accepted.

Ordered accordingly. -

o _ L Order accordingly.
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UNION OF INDIA & ors. : ...Appellants
Vs. e
GOPALDASKABRA&ors. . . -..Respondents

T ' (AlongwithWA No. 288/2015)

Cantonmems Act (41 of 2006), Sections 2, 10 & 28 - Res:ded -
On conjoint reading of Sections 28 and 2(zt), it is clear that the person
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should have had resided during the specified period in a "house" and
has not abandoned all intention of occupying such house by himself or
his family - House pre-supposes that it has been erected after taking
due permission and recognized by appropriate Authority - Electoral
Roll to be prepared consisting of persons who have resided in lawful
houses to which house number has been allocated for a period of not
less than six months immediately preceding the qualifying date.
(Paras 25,27 & 37) .
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JUDGMENT

The Judgment of the Court was delivered by :
A.M. KHANWILKAR, C.J. :- - These two writ appeals take exception to the
judgment of the learned Single Judgc of this Court dated 22.04.2015 in
W.P.No0.93/2015.
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2. That writ petition was filed by one Gopal Das Kabra (respondent -
No.1) seeking direction against the concerned Authorities to prepare voters
- list strictly in accord with Rule 10 of the Cantonments Electoral Rules, 2007
(hereinafter referred to as “the said Rules”), by removing the names of
encroachers and residents of illegally constructed houses and which have not
been allotted house number by the Cantonment Board, Pachmarhi.
- Consequential relief prayed, is that, the Authorities be restrained from
conducting election to Ward of Members on the basis of the impugned voters
list (Annexure-P/12).

3. The writ petitioner claims to be a permanent resident of Pachmarhi
area. He had contested election of Cantonment Board, Pachmarhi in the year
2008 and was defeated by a narrow margin of 292 votes. He had filed
W.P.N0.7169/2008 before this Court seeking similar direction against the
concerned Authorities to strictly adhere to Rule 10 while preparing the electoral
rolls of Cantonment Board, Pachmarhi. That writ petition was disposed of on
08.07.2010 with direction to the Cantonment Board, Pachmarhi to strictly
abide by Rule 10 while preparing electoral rolls for 2010-11.

4, The appellants/Authorities had challenged that decision by way of
W.A.No.798/2010. The Division Bench of this Court directed the Authoritiés
to prepare the electoral rolls as per the mandate of Rule 10(3), to be arranged
according to house numbers. The Division Bench rejected the argument of
the Authorities that there are several encroachments on the land of Cantonment
_Board; for which proceedings have already been initiated, but the encroachers
could not be evicted due to reasons beyond the control of the Board. It was
argued on behalf of the appellants/Board that as it was not possible for the
Board to prepare the electoral rolls of occupants of such unauthorized
structures in absence of allotment of house numbers; and if house number
was to be allotted, it would amount to regularizing the encroachment. The
Division Bench, however, opined that there was no obligation on the
Cantonment Board to allot house numbers in respect of the structures which
are unauthorized or illegal. It went on to observe that substantial compliance
of provisions of Rule 10(3) is possible by marking the encroachment as
unauthorized construction. The Division Bench further observed that against
the names of persons occupying unauthorized structures, that fact can be
mentioned in the electoral rolls for the purpose of compliance of Rule 10(3)
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of the said Rules. However, by the subsequent order passed on 02.08.2013
in review petition filed by the writ-petitioner being R.P.N0.972/2012, the Court
deleted the observations made in the order dated 24.09.2010, - which read
“and mention them accordingly in the electoral roIIs for the purposes of
compliance of Rule 10(3) of the Rules”. T

5. The writ petitioner then filed a contempt petition bearing No.742/2012,
which was disposed of on 30.09.2013 with direction to the Authorities to
take all necessary steps to comply with the decision of the Division Bench
dated 24.09.2010 as modified on 02.08.2013, expeditiously. The writ
petitioner then pursued the matter with the concerned Authorities and in the
wake of fresh election to be held in or around December, 2014, apprehending
that the Authorities may indulge in the same illegality in preparation of the
electoral rolls, approached this Court by way of Writ Petltlon No. 93/201 5,
for the reliefs as mentioned hitherto.

6. It may be relevant to mention that, in the meantime pursuant to the
directions given by the Court in PIL, the Authorities took action against the
unauthorized structures and proceeded to demolish as many as around 1200
unauthorized structures in furtherance of the Court-order (as noted in order
dated 17.04.2015 in W.P.No0.11909/2013 (PIL)). Even after removal of the’
unauthorized structures, the names of persons who were occupying those
structures have been retained in the electoral rolls. According to thie writ
petitioner, if the unauthorized structures were non-existent, treating the persons
who occupied the said structures as continuing to reside in that house, would
be preposterous; and for which reason, names of such persons in any case
should be effaced and deleted from the voters list prepared by the Authont:les
for ensuring free and fair election.

7. The learned Single Judge by the impugned judgment has allowed the
writ petition and has directed the Authorities to publish updated voters list as
per Rule 10, by dropping the names of encroachers and re51dents who were
in occupatlon of illegally constructed houses. The learned Smgle Judge, in the
impugned judgment, has noted that in the previous round of litigation, inspite
of direction given by the Court, the Authorities/Board prepared a common
voters list enlisting the names of residents occupying legal structures. In
substance, it is held that the voters list must contain names of persons residing
in authorised structures bearing house numbers allotted by the competent
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Authority. The learned Single Judge has opined that 6n conjoint reading of
Rule 9 and Rule 10, it mandates preparation of voters list only of persons’
occupying houses which have been recognized by the Cantonment Board as -
legal by allotting house numbers. Before the learned Single Judge, reliance
was placed on Section 28 of the Cantonments Act, 2006 (for brevity “Act of
2006”)to contend that cxclusmn of persons from the voters list merely because
they were occupying 1Ilega1 structures/houses, was not envisaged by the said
provisiq:n. This contention has been negatived by the learned Single Judge in
the light of observations made by the Division Bench of this Court in the

" earlier round of litigation. Accordingly, direction has been issued by the learned

. Single Judge to the Authorities/Cantonment Board to correct the voters list in
conformity with Rule 10 by removing the names of encroachers and residents,
residing in illegal houses which do not bear house numbers allotted by the .

. Cantonment Board, Pachmarhi, Agalnst this decision, present appeals have
been filed by the Authorities/ Cantonment Board and persons aggrieved by -
the direction so issued by the learned Single Judge. .

8. Intheappealfiled by the Authorities/Board while issuing notice on the
appeal on 24.04.2015,the Court passed interim order allowing the appellants/”
Board to continue with the election program on the basis of already published-
voters listbut m_ade it clear that the same will be subject to the outcome of the
present appeals.. We were informed that the election results, however, have
not been notified as per the provisions of the Act of 2006. ’

9." " The principal challenge in the present appeals, is that, the direction
issued by the learnied Single Judge violates Section 28(1) of the Act 0£2006.”
It will result in denial of opportunity to large mimber of persons who are
otherwise eligible to be enhsted as voters, Further; the learned Single Judge
has misconstrued and Imsapphed the obsérvations of the Division Bénch in its
order dated 24,09, 2010, which has been modified by the subsequerit order
dated 02.08.2013. According to the appellants, on conjoint reading of the
two orders, it is amply clear that the Board is obliged to prepare electoral
rolls by including the name of every person who was resident in the concerhed
constituency, irrespective of the fact that he was occupying the structure bearing
house numiber or it was unauthorized structure. According to the appellants,
the expression “resided” in Section 28(1) must be understood in that context,.
for providing inclusive representation to all the residents in the constituency. ,
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According to the appellants, the judgment of the Division Bench in the case of
Mohan Mahavar and others vs. Union of India and others ' was directly
on the point concerning the election to Cantonment Board.

10.  Per contra, counsel for the original writ petitioner/respondent has
supported the conclusion reached by the learned Single Judge and submits
that the election to constitute Cantonment Board, Pachmarhi held in April-
May 2015 on the basis of the voters list, which includes the names of persons
who were occupying unauthorized and illegal structures in the concerned
consistency and moreso even after the structures occupied by them have
already been demolished, was nothing short of rigging of elections by posting
names of large number of unqualified or ineligible persons. That by no standards
can be said to be free and fair election. He has relied on the factum of
compliance report filed by the Authorities/Board before this Court in
W.P.No.11909/2013(PIL) and companion cases to buttress his submission
that the Cantonment Board has admitted of having demolished as many as-
around 1200 unauthorized/illegal structures. In continuity, it is submitted that
it is unfathomable that a person who does not have any house in the concerned
constituency can be considered as resident, to be enlisted as voter for
participating in the election to constitute the Cantonment Board.

- 11.  After having heard the counsel appearing for the respective parties
including the intervener, the moot question which arises for our consideration
i, who can qualify to be a voter and for inclusion of his name in the electoral

“rolls prepared in terms of Section 27 of the Act of 2006 ? Secondly, whether
the issue is already answered against the Authorities/Board in the previous
round of litigation (W.P.No0.7169/2008) filed by the same petitioner and
decision of the Division Bench in W.A. No.798/2010 passed on 24.09.2010
as modified on 02.08.2013 in review petition ? We may also have to ponder
on the argument about the legal exposition in the case of Mohan Mahavar
and others (supra).

12.  Taking the last point first, the question decided in the case of Mohan
- Mahavar and others (supra) was essentially as to whether the members of Armed
Forces and other Defence personnel residing in the unit lines and other buildings in
the cantonment were qualified to be enrolled as electors and for inclusion of their
names in the electoral rolls of Cantonment. The observations in this decision will

1. 2009(2) MPLJ 348

\
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have to be understood in that context and will be binding precedent in respect of
similar issue. The Court, however, was not called upon to consider the question
which has now been agitated before usin these appeals, namely, whether a person
occupying illegal/unauthorized structure in the Cantonment area can claim to have
any right to be enrolled in the electoral rolls prepared for the concerned
constituency. The issue, which arises for our consideration, if we may say so,
came up for consideration at the instance of the same writ petitioner in
W.P.N0.7169/2008; albeit, in relation to the electoral rolls prepared by
Cantonment Board, Pachmarhi for the year 2003 and 2009-10. The learned
Single Judge whilst disposing that writ petition had observed that a fair reading of
Rule 10 would reveal that the respondent-Board besides preparing the electoral
roll by dividing it into separate parts for each ward, was also under obligationto
arrange the names of electors in each part according to their house numbers. On
that basis, the learned Single J udge directed the Cantonment Board to conduct
the election strictly on the basis of electoral rolls prepared asperthe mandate of
Rule 10 of the said Rules.

13. Tobe precise, about the view expressed by the learned Single Judge,
we deem it apposite to extract the relevant portion of the order dated
08.07.2010 in W.P.No.7169/2008, which reads thus:

“A fair reading of the aforesaid Rules reveals that the
respondent Board besides preparing the electoral roll by the
dividing it into separate part for each ward are also under an

obligation to arrange the name of electoral i m each part of
according to house numbers. :

Trite it is that when the Rules provide for doing of things
in certain_manner the functionaries are bound to follow the same.

Having thus considered the petition is disposed of with
a direction to respondent No.1 to strictly adhere to the
provisions contained in Rule 10 of the Rules 2007 while
preparing the electoral roll of 2010 11 of the Cantonment
Board, Pachmarhi.

The petition is disposed of in above terms. However,
no costs.”

— (emphasis supplied)
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14. - This decision was challenged in W.A.No.798/2010 by the Cantonment
Board. The argument of the Cantonment Board came to be rejected by the
. Division Bench vide judgment dated 24.09.2010. The relevant extract of said
judgtent reads thus: : -

* “Learned counsel for the appellant while assailing the order of
“the learned Single Judge made two fold submissions, firstly
that the writ petition ought to have been entertained as it pertains
' to election dispute for which appropriate remedy is the election
petition, secondly that there are several encrpachmenté onthe
land of Cantonment Board for which proceedings have already
been initiéted, however, encroachers coh!d not be evicted as A
" no adequate police force was made available to the Cantonment _
Board. Learned counsel therefore submitted that appellant
No.lisnotina position to comply with Rule 10(3) of the
Rules, as hotse numbers cannot be allotted to encroachers
.and the same would amount to regularizing the encroachment.

!

We are not impressed with the submission putforth by
* the learned counsel for the appellants. R}lle 19(3) of the Rules.
mandates that name of electorals in each part of the roll shall
be arranged according to house numbers. In our opinion. the
appellants are under n6 obligation in view of Rule 10(3) of the
Rules to allothouse numbers in respect of structures which °
are unauthorised or illegal. Substantial compliance of provisions -
of Rule 10(3) is required to be made and that can be'done by
marking the encroachments as unauthorised construction and
mention them accordingly in the electoral roll for the purposes .
of compliance of Rule 10(3) of the F}lules.

_ So far as the contention of the learned counsel for the -
appellants that the appropriate remedy for the respondents
was to file an election petition is concerned, suffice it to say
that the respondents have not questioned or challenged the -
election in any manner. Respondents in the writ petition had
only sought enfotcement of the Rules and for this reason, the
election petition was not-an appropriate remedy.
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: For the aforementioned reasons, we do not find any
reason to differ with the view taken by the learned Single Judge.
- The appeal deserves to and is hereby dismissed.” '

(emphasis supplied)

15. Itis mdlsputable that the appeal preferred by the Cantonment Board |
was rej jected and that the Cantonment Board has allowed that dec151on to
attain finality, It i is the writ petitioner who resorted to remedy of review petition,
in the context of some confusion created by the Cantonment Board on the.
basis of observation found in the abovesaid order of the Division Bench. The -
Division Bench of this Court vide order dated 02.08.2013 passed in the review
petition, modified the observation found in the last sentence of 3rd last
paragraph of the order dated |24 09. 2010 on the following terrns: -

“Having heard learned counse! for the parties, the order passed -

on 24.9.2010, in Writ Appeal No.798/2010, is modified to

the extent that the following words appearing in the first. - -
. paragraph of second page of the order, which reads as under:

" “and mention them accordingly in the electoral roll for
the purpose of compliance of Rule 10(3) of the Rules”
shall stand deleted. -

In view of the aforesaid, the respondents and the -
competent authority are now free to proceed to prepare the
electoral roll in accordance to the statutory requirement.

Accordingly, the review apphcatlon stands dlsppsed .
f ” : e

16.  Eventhis order has been allowed o attain finality by all concemed
The effect of the modification, in no way, extricates the Cantonment Board
from preparing the electoral rolls strictly in conformity with Rule 10, as
interpreted by the learned Single Judge and which reasoning was affirmed by
the Division Bench whilst rej jecting the argument of the appellants essentially
based on unpractlcabrhty and nnpemussrblhty of allotting house numbers to
encroachers /illegal structures.. :

17.  Going by the view ta.ken in'this declslon, by necessary implication, the
argument now canvassed by the Cantonment Board or the persons aggneved
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by the decision impugned in these appeals, was negatived. In that, the grievance
of the same writ petitioner in the said proceeding was about wrongful inclusion
of names of large number of persons who were occupying illegal/unauthorized
structures, which did not bear house numbers given by the Cantonment Board.

18.  Assuming for the sake of argument, we have to decide the issue for
the first time in the present proceedings, the answer would remain the same.
Before we examine the relevant provisions of the Act of 2006, to answer the
moot question posed hitherto, it may be necessary to recapitulate that
Cantonments are not covered under the State Municipal Laws nor meant to
be local self- governments under Part IX or IXA of the Constitution of India
as such. Indeed, the Cantonments may be established in a given State or
Union Territory, but it would still be outside the State Municipal Laws, being
Central territories under the Constitution. Article 1 (2) of the Constitution refers
to the States and Union Territories as specified in the First Schedule to the
Constitution. Article 1(3) refers to the territory of India, which comprises of
the territories of the States; the Union territories specified in the First Schedule;
and such other territories as may be acquired. For governing and administering
the Cantonments, the Parliament has enacted the Cantonments Act, 2006
whilst repealing the Cantonments Act, 1924. It will be useful to refer to the
statement of objects and reasons for enacting the Cantonments Act, 2006,
the same reads thus:

“INTRODUCTION

The law relating to administration of Cantonments was being
administered by the Cantonments Act, 1924 (20f1924). The
said Act had been amended more than twenty times. To impart
greater demoratisation and improvement of their financial base
to make provision for development activities it was found
necessary to frame a comprehensive new legislation.
Accordingly, the Cantonments Bill was introduced in the
Pat]iament, :

STATEMENT OR OBJECTS AND REASONS

The Cantonments Act, 1924 (2 of 1924) makes provisions
relating to the administration of cantonments. As cantonments
are Central territories under the Constitution, the civil bodies
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functioning in these areas are not covered under State municipal
“laws.

2. In view of the present day, aspirations and needs of
the people residing in cantonment areas and in order to bring
in modern municipal management procedures/techniques in
such areas. it is proposed to enact a new legislation by replacing
the Cantonments Act, 1924 to provide for -

@ greater democratization;

(ﬁ) reservation of seats in Cantonment Boards for women and
the Scheduled Castes/Scheduled Tribes;

(i) better financial management:

(iv)- extension of centrally sponsored development schemes to such
areas;

(v)  management of defence lands and their audit etc.

3. The new legislation has been modified with a view to
re-enact the existing Act in the context of Seventy-Fourth -
Constitutional Amendment and to provide for better urban
management in cantonment as recommended by the Standing
Committee of Parliament on Defence and the Action Taken
Note of the Government on their recommendations. Broadly,
the proposed modifications could be cacgorised as under:-

@ Greater Democratisation;- The Bill envisages enhanced
representation for elected members to make proper balance
between the elected and nominated one, Reservation of seats
in the Cantonment Boards for women and the Scheduled
Castes/Scheduled Tribes would also fall in this category. In
this proposed Bill, parity has been brought between the official
and elected members of the Board and with this, the number
of elected members would increase. The enhanced

representation for elected members will cater for increased
civil population in the cantonment areas.

(i) Land Management;- Over the vears, the defence land
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- ownership has increased to 17,31 1akh acres out of which about
2 lakh acres of such lands are situated within 62 notified

cantomnent being managed under the existing Act. Thereisno .
statute to cover the management of about 15 lakh acres of

“defence lands lying outside the cantonments. As on date, these
defence lands are regulated by executive instructions (not
covered under any statute), issued by the Céntral Government
from time-to-time through Acquisition, Custody,
Relinquishment, etc. of Military Lands in India (ACR) Rules,
1944, which are non-statutory in nature. The Management of

"Cantonment Board properties and the defence lands outside
the Cantonments is different from each other in a'sense that
the former is covered under the existing Act and the Cantonment
Property Rules, 1925 made thereafter, whereas, there is no
such legislation or rules for the latter, The Standing Committee
of Parliament (12th Lok Sabha) recommended that provisions
may be made in the Cantonments Act itself regarding
management of defence lands, their records, consolidation of

earlier policies and land audit,

~Statutory provisions have accordingly made and a new Chaptcr
on management of defence lands has been added in the Bill.

-The provisions contained in this chapter will, inter alia, enable
the Central Government to notify the defence lands, consolidate
land management policies and records in regard to defence
lands, carry out land audits to detect abuse if any, nonutilisation

‘and sub-ogtlmal utlhzatlon of Iands

-The Standm,q Comrmrtee of Parhament has also recommended

making legal provisions to tackle encroachments on defence

lands situated all over the country.

' Accordingly, the problem of eﬁcroachme’nt isnot proposed to
be tackled through the provisions contained in Clauses 239,
248,249, 253 and 257 of the proposed Bill. This would be in
" addition to the powers available to the Government under the

Public Premises (Eviction of Unauthorlsed Occupants) Act,

A1971...
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(i) - Development impetus;- In addition, provisions have
been made which would given necessary impetus to
development activities, To keep pace with _recent
developments, provisions have also been made for
developmental and welfare activities like (town—planmng, old
age homes, houses for disabled and working women hostels,
rain water harvesting, non-conventional energy and other
miscellaneous developmental activities which are important to
sustain the environment and taking steps for social
development. i - -

(iv) * Resource Generation- Provisions have been
incorporated in the new Bill to streamline financial

- administration, improve finance base and change thie tax
mechanism keeping in view the needs of modern municipal
administration. Provisions have also-been made for a
Cantonment Development Fund in which, any sum received
from Government-or an individuial or association (by way of

" gift or deposit) or from centrally sponsored scheme, may be
credited. ‘

~The Standing Committee of Parliament (12th Lok Sabha) had
. also made a recommendation for extension of centrally -
_ sponsored development schemes in cantonments for uniform .
development of States. Provisionsin-clauses 10 and 108 of . "
. the Bill have therefore been made making every Board a
-*deemed municipality’ for the purpose of Article 243-O(¢) of-
the Constitutiori. This would enable the Cantonment Boards .-
. to avail benefits and advantages of centrally sponsored
. schemes for socjal and economic development as are presently:. -
... available to other municipalities in various States. - -

Under Article 285 of the Constltutlon the propetties of Central
Government are exempted from all’ taxes imposed by locaI
+ authorities in the Statés. Representatlons were received that
~ for the services rendered by the local bodies and the ﬁnanmal '
. nnphcatlons involved, some payment inthe for of service ° ’
e charges may ‘be made to them Consequently, the Central '
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Government issued certain executive orders. making provision
for payment of service charges to local bodies since 1954,

There is no specific statutory provisions to give legal backing
to the said decision/orders made by the Government i in this
regard from time-to-time. It is, therefore, proposed to make a
provision in the Bill for payments to be made to the Cantonment
Boards for service charge by the Central and the State
Governments, after ascertaining the same. -

4. The Bill seeks to achieve the above objectives.”
(emphasis supplied).
19. Wemay usefully refer to the preamble of the Act of 2006, which reads
thus: ' '

“An Act to consolidate and amend the law relating to the
- administration of cantonments with a viéw to impart greater
democratization, improvement of their financial base to make
provisions for developmental activities and for matters
connected therewith or incidental thereto » '

20.  Jtmustbe borne in mind that being a special law for effective and j Just

administration of Central territories, the provisions must be understood in the’

context of the legislative intent for enacting such a special law. Notably, the
Cantonment Board is incorporated and constituted under the Act of 2006,

which is deemed to be a municipality under clause () of Article 243P of the
Constitution only for thé purposes set out in Section 10(2) of the Act. As per
Chapter IV of the Act, the Cantonment Board is made responsible for effective
and just administration of Cantonment lands, which are primarily required for
defence or military installations. Indeed, because of the vastness of the
Cantonment areas, protecting the territories of Cantonment lands is a serious
challenge. Encroachments in Cantonment areas may pose serious threat to
the existing Defence or Military installations and impede its development plans.

Any approach that may encourage unauthorized occupation and encroachments
inthe Cantonment area, therefore, would be counter-productive and must be
eschewed Indeed the Act of 2006 itself recognizes that portion of the
Cantonment area may be carved out as a civil area, to be notified by the
Central Government under Section 46(1) of the Act of 2006 That does not

F
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mean -that liberal approach must be adopted to :bestow rights on the
encroachers/occupants of unanthorized structures including inthe civil area of
the Cantonment. To ensure efficient and just land management and
developmental activities of the Cantonments, by the Cantonment Board, the
provisions such as in Chapter III and IV of the Act of 2006 have been
introduced. That would necessarily mean that the Board is primarily responsible
to ensure that only lawful and permissibie activities in the Cantonments (which
are Central territories and meant for Defence or Military installations) are
allowed. |

21,  Revertingto Section 28 of the Act, it provides for qualification of
electors. The said section reads thus:

“28. Qualification of electors.- (1) Every person who, on
such date as may be fixed by the Central Government in this
behalf by notification in the Official Gazette hereinafier in this
section referred to as" the qualifying date™, is not less than
eighteen years of age and who has resided in the cantonment

for a period of not less than six months immediately preceding

the qualifying date shall, if not otherwise disqualified, be entitled
to be enrolled as an elector. Explanation.- When any place is

declared a cantonment for the first time, or when any local
area is first included in a cantonment, residence in the place or
area comprising the cantonment on the aforesaid date shall be
deemed to be residence in the cantonment for the purposes of
this sub- section. .

(2) A person notwithstanding that he is otherwise qualified,
shall not be entitled to be enrolled as an elector if he on the
qualifying date- :

(1) is not a citizen of India, or

(i1} has been adjudged by a competent courtto be of unsound
mind, or

(i) is an undischarged insolvent, or

(iv) has been sentenced by a Criminal Court to imprisonment
for a term exceeding two years for an offence which is declared
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. by the Central Government to be such as to unfit him to become
.an elector or has been sentenced by a Critninal Court for any
offence under Chapter IXA of the Indian Penal Code (45 of

. -1860): . -

" Provided that any disqualiﬁcation incurred by a person under -
clause (iv) shall terminate on the lapse of three years from the
expiry of the sentence or order.

(3) If any person having been enrolled as an elector in any
electoral roll subsequently becomes subject to any of the
disqualifications referred to in sub- section (2}, his name shall
be removed from the electoral roll unless, in the case referred
to in clause (iv), the disqualification is removed by the Central
Government.”

(emphasis supplied)

22.  Onabare reading of this provision, it is clear that any person having
resided in the Cantonment for a period of not less than six months immediately
preceding the qualifying date, is entitled to be an elector unless he is disqualified
bécause of applicability of any of the condition specified in subsection (2). In
the Act of 2006, expression “resided” has been used, unlike the expression
“ordinarily resident” used in Section 19 (b) of the Representation of the People
Act, 1950 governing the qualification of an elector. The expression “resided”
has not been defined in the Act. What is defined, however, is the expression
“resident”, in section (2)(zt). The reads thus:

“2(zt) “resident”, in relation to a cantonment, means a person
who maintains therein a house or a portion of a house which is
at all times available for occupation by himself or his family

even though he may himself reside elsewhere, provided that
he has not abandoned all intention of again occupying such

house either by himself or his family;”

(emphasis suppli;:d)

23.  The Dictionary meaning of word/expression “resided” as found in The
Major Law Lexicon by P. Ramanatha Aiyar, 4th Edition 2010, reads thus:

“Resided. The word “resided” is not defined by the Act. In

ot
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its dictionary sense of the word, ‘to reside’, means, to dwell
permanently or for.a long period, temporary place of residence
or a casual place of stay is thus excluded from being called a
residence. T.Sareetha v. T. Venkata Subbaiah, AIR 1983
AP 356, 361. Lalithamma v. R. Kannan, AIR 1966 Mys
178, 182 [Hindu Marriage Act (25 of 1955). S.19(jii), 9]

The expression “resided” appearing in the section is wide

- enough to cover temporary as well as permanent residence. _

What would constitute residence within the meaning of $.488
would depend on the facts of each case. Itis neither permissible
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nor possible to fix any period of time which would raise an -

inference of a residence sufficient to attract the jurisdiction of
the CrPC under S. 488. Tulsiram Dewaji v. Naradabai, ML]J

: QD (1956-1960) Vol. 11 C1935 : 1957 Jab LT 1004 : 1957
MPLJ 692 [CrPC (5 of 1898), S.488]. The word “resided”
in S. 488(8), CrPC, (5 of 1898) implies something more than
a mere brief or flying visit and would include temporary as
well as permanent residence. Abdul Hamid v. Bibi
Ashoafunnissa, ML : QD (1961-1965) Vol. Il C2501 : AIR
1965 Pat 344,

Where both the parties are working at two different places
having their separate residential houses, both places would be
fit for the residence of the spouses, if they visit each other,

such visits cannot be termed as casual or flying, and they would

come under the terms “resides” and “resided”. Pritma Sharma
v. Mohinder S. Bharadwaj, AIR 1984 Punjab & Haryana
305,307.7

See also (1) last resided; (z) ordinarily resided.”

Besides the meaning of expression “resident”, it may also be useful to
refer to some other words defined in Section of the Act, such as Section 2(d)
which reads thus :

2(d) “building” means a house, outhouse, stéble, latrine, shed,
hut or other roofed structure whether of masonry, brick, wood,

_ mud, metal or other material, and any part thereof, and includes
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a well and a wall other than a boundary wall but does not
include a tent or other portable and temporary shelter;

Section 2(h) readsthus: *

2(h) “civil area” means an area declared to be a civil area by
the Central Government under sub-Section (1) of section 46;

Section 2(i) reads thus :

2(i) “civil area committee” means a committee appointed under
section 47,

Section 2(r) reads thus :

2(r) “entitled consumer” means a person in a cantonment who
is paid from the Defence Service Estimates and is authorized
by general or special order of the Central Government to
reccive a supply of water for domestic purposes from the
Military Engineer Services or the Public Works Department
on such terms and conditions as may be specified in the order;

Section 2(x) reads thus : ‘

2(x) “Group Housing” means a group of houses for dwelling
purposes and may comprise all or any of the following: namely
(a) a dwelling unit, (b) open spaces intended for recreation
and ventilation, (c) roads, paths, sewers, drains, water supply
and ancillary installations, street lighting and other amenities,

- (d) convenient shopping place, schools, community hall or other
amenities for common use;

Section 2(y) reads thus :

2(y) “Government” in relation to this Act means the Central
Govemment;

Section 2(zb) reads thus :

2(zb) “hut” means any building, no material portion of which -
above the plinth level is constructed of masonry or of squared
timber framing or of iron framing;



b1

"

LL.R.[2015]M.P. . Union of India Vs. Gopal Das Kabra (DB) 2345
Section 2(zc) reads thus :

2(zc) “inhabitant”, in relation to a cantonment, or local area
means any person ordinarily residing or carrying on business
or owning or occupying immovable property therein, or
declared as such by the Chief Executive Officer and in case of
a dispute, as decided by the District Magistrate;

Section 2(zi) reads thus :

- 2(zi) “occupier” includes an owner in occupation of, or
otherwise using his own land or building;

Section 2(z]) reads thus :

2(zl) “owner” includes any person who is receiving oris entitled -
to receive the rent of any building or land whether on his own
account or on behalf of himselfand others or an agent or trustee,
or who would so receive the rent or be entitled to receive it if
the building or land were let to a tenant;

Section 2(zw) reads thus :

2(zw) “shed” means a shght or temporary structure for shade
or shelter.

25.  Onconjoint reading of Sections 28 and 2 (zt), in particular, it is clear
that the person should have had resided during the specified period in a “house”

. or a portion of a house “which is at all times available for occupation by

himself or his family” and he has not abandoned all intention of occupying
such house by himself or his family, only whence he would qualify to be an
elector unless disqualified by application of any condition specified in sub-
Section (2) of Section 28 of the Act. The qualification is linked to the factum
of occupation of a “house” in the Cantonment area during the specified period.

26.  The expression “house”, however, hasnot been defined in the Act.

- That expression in common partlance is very wide, as can be noticed from the

Major Law Lexicon by P. Ramanatha Aiyar 4th Edition 2010.

27.  Bethatasitmay, to qualify the expression “resident” in the Cantonment
during the specified period, the person must maintain therein a house or portion
of a house which is at all time available for his occupation by himselfor his
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family. To “maintain a house”, pre-supposes that it must be a house in existence
on the qualifying date (in this case 01.04.2014); and which has been erected
after taking due permission and recognized by the appropriate Authority of
the Cantonment Board consequent to allocation of house number, Inasmuch
as, a house, a building or a house in the building can be permitted and so
recognized by the competent Authority of the Cantonment, only ifit is erected
after due permission as mandated in Section 234 of the Act and also numbered
by the appropriate Authority of the Cantonment in terms of Section 259 of the
Act. In law, only such house can be reckoned by the Board and will be
available forlawful occupation at all times. The expression, “atall times available
for occupation” in Section 2 (zt), can neither be said to be superfluous nor
unintended. A priori, the expression “resided” employed in Section 28, deserves
and must be given strict interpretation as occupation of a house or a portion of
a house which has been erected after obtaining due permission/sanction of the
appropriate Authorgty and is so recognized by the appropriate Authority by
allotting house number therefor. Only such house can be said to be available
for occupation at all times. Any other interpretation would be counter-
productive and would encourage the floating population encroaching upon
the Cantonment areas which need to be effectively secured and protected
because of the sensitive Defence or Military installations thereat. It is not’
unknown, that for political reasons, the Cantonment Authorities are often forced
to turn Nelson’s eye to the encroachments on the Cantonment lands — both in
the civil area and also in the notified areas, for obvious reasons. Precisely, this -
grievance is the subject matter of Public Interest Litigation being
W.P.N0.11909/2013 and connected matters, in which, this Court had to direct
the appropriate Authority to remove all the unauthorized structures by following
due process.

28.  -Giving liberal meaning to the expression “resided” in section 28 of the
Act, to also include encroachers and occupants of unauthorised structures
would enable the “floating population”, which may be quite significant in some
areas, to participate in electing representatives on the Board who will care
more for their votary and take populist decisions (obviously a case of conflict
of interests). Inclusion of such elected representatives may inevitably jeopardise
the legislative intent of introducing stern measures for effective and just
management of Cantonment lands (spread over to the extent of 17.31 lakh

acres of defence lands as on the date of introduction of the Bill to enact the
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Act of 2006). Further, participation of encroachers /unauthorised occupants
— which will be large in number because of the increasing encroachments on
the Cantonment lands, is not only a threat to the just and proper land
management of the Cantonment but also, inevitably, impact the conduct of
free and fair elections in the concerned Constituency. The inclusion of elected
representatives on the Cantonment Board is to cater for safeguarding the
interests of civil population in the civil areas of the Cantonment. The civil
population would necessarily mean — those who abide by the Rule of law and
have erected houses in the Cantonment areas with due approvals and the
house so constructed has been recognized by the Cantonment Authorities by
allotting house number. Any other view would result in awarding premium on
the illegal activity of such persons which often is accomplished in an organized
manner. That will be anathema to the intent of the Act of 2006 to preserve
and protect the Cantonment lands in larger national interests and also for
security reasons because of sensitive defence or military installations on such
lands.

29.  Itiswell established position that right to vote or to be enrolled as an
elector in the electoral rolls, is only a statutory right. It is not a fundamental
right. In other words, when it comes to participation in the installation of
democratically elected representatives for the good governance of the
Cantonment areas, that claim must be subservient to the rigours stipulated in
provisions such as Section 28 of the Act.

30.  Itisunfathomable that a person who does not have a lawful house in
the Cantonment area or whose house has already been demolished by the
Authority in furtherance of the direction given by this Court or is liable to be
so demolished, can by any stretch of imagination be treated as qualified to be
an elector.

31,  There is thin distinction between the expressions ‘resident” and
“inhabitant”, as defined in the Act. The expression “inhabitant” as defined in
Section 2(zc) would also reinforce the view that we have taken. In that,
inhabitant means a person who is “ordinarily residing” or carrying on business

or owning or occupying immovable property in the Cantonment area. A -

person, who does not occupy a lawful immovable property (house) or has’
been dispossessed after removal of the unauthorised structure earlier occupied .
by him after following due process, by no standards can claim to be qualified :

N
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to be enlisted in the electoral rolls. The view taken by us is also reinforced by
the statutory Rules framed under the Act 2006, titled “Cantonment Electoral
Rules, 2007. Chapter-II deals with the electoral rules. The same reads thus:

“CHAPTER II
ELECTORAL ROLLS

8.  Registration — No person shall be entitled to be
recognized in the electoral roll for more than one ward
and no person shall be so registered for any ward more
than once.

9, Qualification of elector — Every person who is eligible
for enrolment as an elector under sub-section (1) of
section 28 of the Act, and is not otherwise disqualified
under sub-section (2) of the said section shall be
enrolled as an elector.

10.  Preparation of electoral rolls- (1) The Board or
where a Board is not constituted, the Officer
Commanding the Station,.shall prepare on st July of
each year, in English and in the language commonly
used in the District in which Cantomnent is located, an
electoral roll in Form 1.

(2) The electoral roll shall be divided into separate parts
for each ward.

(3) The names of electors in each part of the roll shall
be arranged according to house numbers.
Explanation - For the purpose of this sub-rule, any

building or unit line used for the purpose of lodging
troops shall be deemed to be a house.

(4) The names of electors in each part of the electoral
roll shall be numbered as far as practicable,
consecutively with a separate series of numbers
beginning with number one,

11.  Manner of ascertaining names of electors for
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’ : inclusion in the electoral roll — (1) The Chief
Executive Officer may for the purpose of preparing
the electoral roll, send letters of request in From I-A
to the occupants of dwelling houses in the Cantonment
and every person receiving any such letter shall furnish
the information called for therein to the best of his ability.

(2) The Chief Executive Officer shall ascertain the
names of members of the Armed Forces and other
personnel residing in the unit lines or other buildings,
who are eligible for registration in the electoral roll of
the Cantonment, from the Officer Commanding the
Station or the Ofﬁcer Commandmg the Umt as he -
deems necessary.

12.  Notice of publication of electoral rolls — (1) Copies

. of the electoral roll prepared under rule 10 shall be

displayed at the notice board of the office of

Cantonment Board, and at the same time notice of

_ their preparation shall be displayed in Form II at the

" notice Board of the said Office and as such places

throughout the Cantonment, there being at least one

such place in each ward, as the Board, or where a

Board is not constituted, the Officer Commanding the
Station, may specify.

(2) The notice shall also spécify the mode in which.
claims and objections are to be preferred and disposed
Oﬁ”

(emphasis supplied)

32.  Rule 10 mandates that the names of electors in each part of the roli shall
be arranged in accordance withi “house number” and into separate parts for each
Ward. Rule 11 also recognizes that a person “occupying a dwelling house” may
be considered for being included in the electoral roll. The use of expression “house
number” is not a mere formality. House number, is allotted by the appropriate
Authority as required under Section 259 to recognize such house as legal and
penm351ble for occupation at all times in the Cantonmentarea. -
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33.  Weare ofthe opinion, that the mandate of Section 28 read with Section
2 (zt) of the Act and read with Rule 10 of the Rules, is that, the person must
not only bave resided in the Cantonment for a period not less than six months,
before the qualifying date, but must also have maintained a house or a portion
of house erected after due approvals and is so recognized by the appropriate
Authority by allocating house number therefor. Only such house would fulfill
the requirement of being available at all times for occupation for himself or his
family,

34,  Theargument of the appellants that the sweep of provisions in the
Rules referred to above, is in excess of the provisions of the Act in particular

subsection (2) of Section 28, in our opinion, is completely ill-advised. The -

requirement of occupation of a lawful house as is recognized by the Cantonment,
is discernable from the conjoint reading of Section 28 and 2(zt) read with
Section 234 and 259. The person must be occupant of a dwelling house,
which has been permitted to be erected in the Cantonment area and has been
so recognized by the appropriate Authority.of the Cantonment consequent to
allocation of house number therefor.

35.  Eventheargument, asadvanced by the appellants, that such interpretation
would be rewriting of Section 28 of the Act if examined in the context of Section
34 (1) () of the Act, providing for removal of a member from the Board for
having himself done or aided or abetted encroachments and illegal constructions
on defence land in contravention of the provisions of the Act and the Rules and
Bye-laws made thereunder, does not commend to us. The fact that the acts of
commission or omission ascribable to Section 34 (1) (¢), has not been specified
as disqualification in Section 28 (2) does ot mean that the person who has himself
done or aided or abetted encroachment and illegal construction on the Cantonment
land should be treated as qualified to be an elector. We have elaborately examined
the relevant provisions of the Act and on conjoint reading of those provisions have
no manner of doubt that to qualify to be an elector the person must have accupied
alawful house which is recognized by the appropriate Authority of the Board by
allocation of house number therefor and thus can be said to be available for
occupation for all times. Notably, Section 34 deals with an entirely different
situation, It is an enabling provision vesting power in the Central Government to
remove a member from the Board. There is marked difference between the
provisions stipulating qualification and disqualification. The provision such as
Section 34 deals with disqualification incurred even after election of that person as

1
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* member of the Board. The qualification provided in Section 28 is regarding the

entitlement for being enrolled in the electoral rolls. Suffice it to observe that there
isno substance in this argument. Similarly, we are not impressed by the argument
that Rule 10 only prescribes for the procedure for préparation of the voters list.

. Indeed, itis a provision regarding the manner of preparation of electoral rolls but

will have to be conjointly read with the other provisions in the Act and the Rules
framed thereunder. The provisions in the Act and Rules by itself are indicative of
the view that we have taken and elaborated in the earlier part of the judgment. -

36.  Wemay now advert to the factnal position mentioned across the Bar
during the course of arguments which itself justifies the approach adopted by
us. As has been pointed out earlier, the Cantonment Board has-admitted of
having demolished as many as over 1200 (Twelve Hundred) illegal structures
in furtherance of the direction issued by this Court in Public Interest Litigation.
It was also pointed out to us that as against 781 voters in the given Constituency
after the demolition of unauthorised structures, 479 persons who were
occupying unauthorised structures have ceased to be residing in the Cantonment
area. In absence of maintaining a lawful house which has been allocated house
number in the Cantonment area, it is incomprehensible as to how such person
can claim to be an elector. For the same reason, the fact that wrongful inclusion
of name of elector has not been specified as a ground to challenge the election
of the returned candidate in Rule 55, it would not necessarily follow that the
election can be lawfully conducted on the basis of such large number of
ineligible persons enrolled as electors. We may agree for the time being that
no remedy has been provided in the Act £ 2006 to question the conduct of
election on the basis of such palpably defective, if not bogus electoral rolls. In
the case of Chief Commissioner, Ajmer Vs. Radhey Shyam Dani? the
Constitution Bench of the Supreme Court has held that the essence of elections
is preparation of proper electoral rolls as per the stipulations provided therefor.
Further, holding elections without discharging such obligation would be
amenable to challenge at the instance of the parties concerned. Again in the
case of Bar Council of India Vs. Surjeet Singh®, the Supreme Court rejected
similar objection and instead held that remedy under Article 226 can be
invoked in such cases. We say so because the Cantonment Board is deemed
to be amunicipality within the meaning of Article 243P (e) only for the purposes

2, AIR19578C304 3. (1980)4S5CC211 '
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set out in Section 10 (2) of the Act. The election to install an elected
representative on the Board is conducted by the Officials of the Board under
the provisions of the Act and Rules framed thereunder and not by the State
Election Commission, for which the constitutional bar of interfering with the
election process will not be applicable.

37.  Taking overall view of the matter, therefore, we agree with the
conclusion reached by the learned Single Judge in allowing the writ petition -
and directing the appellants- Authorities/Board to conduct the ensuing election
strictly on the basis of the electoral roils prepared as per the mandate of Rule
10 of the Rules of 2007, consisting of persons who have resided in lawful
houses to which house number has been allocated by the appropriate Authority
of the Cantonment, for a period of not less than six months immediately
preceding the qualifying date. Any other approach, in law, will be contrary to
the spirit of the conduct of free and fair elections for electing the representative
to espouse the cause of civil population, and who in turn are required to swear
by the oath to abide by the Rule of Law.

38. Accordingly, these appeals must fail. Hence, the same are dismissed
being devoid of merits. Accompanying applications are also disposed of on
the same terms. The iriterim relief is vacated with directions to the Board to
conduct elections on the basis of freshiy prepared (revised) electoral rolls
forthwith, in conformity with the provisions of the Act and the Rules framed -
thereunder by including the names of only qualified electors keeping in mind
the observations made in this judgment,

- Ordered accordingly.
Order accordingly.

LL.R. [2015] M.P., 2352
WRIT PETI'I‘ION
Before Mr. Justice U.C. Maheshwari
W.P. No. 13693/2013 (Jabalpur) declded on 11 October, 2013

RADHA BAI (SMT ) . .Petltxoner
Vs. ;
SI-_LANKAR LAL KACHHI . ...Respondent

- A. . Civil Procedure Code (5 of 1908), Order 6 Rule 17 -
Belated amendment - No amendment which was apparently in the
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knowledge of the concermng party could be allowed after the process
to record evidence is started. (Para3)

#. Rufyer gfvar wiar (1908 ®r 5) , FRT 6 [T 17 —
fafaa gentas — ¢} fad wamem o apafly wen afyfafeaa o1 4
wfpm s 89 @ gwm T @ o wed! W wead Wy @ watta
q&-ﬁiﬂﬁﬁﬁl‘ﬂ?l

B. Civil Practice - Scape of mte:;ference by Htgh Court in
orders passed by the subordinate courts in exercise of jurisdiction vested
in it by law - Right to cross examine witness is closed in-a very speaking
manner by the trial court in which the conduct of the petitioner is shown
- Such order has been passed by the trial court under its vested
discretionary jurisdiction - It is settled law that such orders passed by
the subordinate courts undei' the vested discretionary jurisdictions of '
such courts, should not be interfered at the stage of revision or writ
petition under Article 227. : . (Paras 4 & 5)

.\ R sRTEr — sEffver =raraat g AT grer s
Ffee gfamRar @ wain 4 it 3 1@ adat 4 o= =raray @rr
gvaely #1 IR — fERT <ATEN §RT 98T WeRY <7 ¥ wiEl @
wfaadeaer 3 afer s wara fFar Rt o @ s &) gl
TqT & — Swa ey & frAreeT =raraw g o frfvw $3fyw .
aftr@Rar @ aravfa o fear a1 @ — 3w wnfya fafyr 2 % seiswer
Tl R 990 Aeal # fafya 3afes afeRer @ siawfa. wlRa
fad 1 amee & gafieor a1 ag=8T 227 3 F@ia ﬁE“ﬂTﬁTdﬂ$m
o swiEy &€ e S g

Cases refer’red

(2006) 12 SCC-1, 2012 (3) MPLJ 37 (SC) AIR 1973 SC- 76 AIR
2011 SC 1353.

A.K. Sharma, for the petitioner.
‘ ORDER
- U.C. MAHESHWARI, J.:--Heis hea:d on the questlon of admission.

'The petitioner/ plaintiff has filed thls petmon under Artlclc 227 of the
Constitution of India, being aggrieved by the order dated 29.7.13 (Annex.P/1)
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passed by II Civil Judge-II, Jabalpur in COS No.77-A/10 whereby dismissing
her application filed on the same day under order 6 rule 17 of the CPC for
amendment of the plaint, her right to cross-examine the defendant's witness has
. been closed and the case has been fixed for final arguments on 7.8.13.

2. Petitioner's counse] after taking me through the impugned amendment
application Anenx.(sic:Annex.) P/5 and the copy of the plaint argued that such
proposed amendment is necessary in the matter because in the lack of such
proposed description in the pleadings of the plaint the matter could not be
adjudicated effectively by the court between the parties but the trial court has
dismissed the same under wrong premises and, in such premises, after
dismissing such applieation also committed error in closing the right to cross
examine the witnesses of the respondents. In continuation he said that such
examination could not be carried out on the date because the counsel of the
‘petitioner became busy before some other court and could not reach to the
trial court to cross-examine the witness of the respondents but without
considering such cause, the right to cross-examine, has been closed and prayed
to allow the aforesaid application and permit the petitioner to cross-examine
the witness of the respondents in the matter by admitting and allowing this
petition,

3. Keeping in view the arguments advanced, I have carefully gone through
the papers placed on the record, in the available circumstances the proposed
amendment as stated in the application Annex.P/5 does not appear to be
necessaty. Even otherwise, in view of the settled proposition of the law laid
down by the Apex Court in the matter of 4jendra Prasad Ji N, Pandey and
another Vs. Swami Keshavrakeshdasji N. and others (2006) 12 SCC-1

and in the matter of J.Samuel and others Vs. Gattu Mahesh and others-

2012(3) MPLJ 37 (SC), holding that after starting the process to record the

evidence in the matter, no such amendment could be allowed which was

apparently in the knowledge of the concerning party on the date of filing his
pleadings. The impugned application could not have been allowed by the trial
court because the facts proposed in the application were very well in the
knowledge of the petitioner on the date of filing the suit. Even on the date on
which the issues were settled between them or in any case.at the time of
recording the plaintiff's evidence but no such amendment application was filed
at that stage. So, in such premises, I have not found any perversity in the
order impugned in dismissing the aforesaid application of order 6 rule 17 of
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the CPC. Consequently, till this extent, the order of the tnal court is hereby
affirmed.

4. So far the other part 6f the impugned order whereby her right to cross-
‘examine the respondents witness hds been closed is concerned, the nnpugned }
order in that regard has been passed by the trial court in very speaking manner
in which the conduct of the petitioner is also shown. So, in such premises, the
same does not require-any interference. '

5. Apart the aforesaid, it is also apparent that such order has been passed
by the trial court under the vested discretionary jurisdiction of the such court |
and it is settled proposition of the law as laid down by the Apex Courtinthe
matter of The Managing Director (MIG) Hindustan Aeronautics Lid.
Balanagar,Hyderabad and Another Vs. Ajit Prasad Tarway,
Manager(Purchase and Stores) Hindustan Aeronautics Ltd. Balanagar,
Hyderabad- AIR 1973 SC-76 and in the matter of Kokkanda ‘B.Poondacha
and others Vs. K.D.Ganapathi and another-AIR 2011 SC 1353, that such
orders passed by the subordinate courts under the vested discretionary
jurisdiction of such court, could not be interfered at the stage of revision or

* writ petition under Article 227 of the Constitution of India, so, in such premises

also, the impugned order does not require any interference at this stage.

5. In the aforesaid premises, I have not found any perversity, illegality,
irregularity or anything against the‘propriety of the law in the impugned order
of the trial court. Consequently, this petitior being devoid of any merit deserves

to be and is hereby dismissed at the stage of motion hearing.

Petmon dismissed.

LL.R. [2015] ML.P., 2355
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 5277/2014 (Jabalpur) decided on 17 April, 2014

MAN SINGHTHAKUR _ ...Petitioner
Vs. - :
STATE OF M.P. ) ' ' ..:Respondent

Education Department (Technical Branch) Contingency Paid
Employees Recruitment and Conditions of Service Rules, M.F. 1978,
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‘Rule 7 and Work Charged and Contingency Paid Employees Pension
Rules M.P. 1979 - Krammonati - Employees on regular work charged
and contingency paid establishment being governed by same set of
Rules 1978 and 1979 are entitled to same benefit - Denial of benefit of
krammonati scheme is bad - Respondents directed to setle the claim
in the light of judgment passed in Teju Lal Yadav's case. (Paras5to 8)

Rrar farr (aah®) arar) srefasar a7 st ssafar 2
adl aor Bar wd” (7w, 15 1978, A 7 0T e wIRT T arsfmmar
da7 aiit A ST Frry a8 1979 — wE=r — Rrafa e wRe
T R 397 AHA e @ wFare, Ry 1978 T 1979 @ wHE
WE G WA & % 1 W A @ soaR F — malsiy atorr @
am @ e O agfm @ - yeeffr @ dspere aew B owwer
mﬁaﬁrﬁaiﬁmﬁﬁmﬁ'aﬁmﬁnmmﬁa}ﬁlﬂﬁéﬁmﬁmﬂmj

Cases referred :

W.P. No. 11507/2007 (s) decided on 23.1.2009, W.P. (S) No. 1070/
2003 decided on 7.11.2005, W.A. No. 966/2009 decided on 27.10.2009,
SLP (Civil): (CC) 14582/2010 decided on 27.9.2010.

Shiv Kumar Dubey, for the petitioner.
S.S. Bisen, G.A. for the respondent/State.

(Supplied: Paragraph numbers)
ORDER

SANJAY Yapav, J, :~ With consent of learned counsel for the partied
the matter is heard finally.

2 Petitioner, a Member of Work Charged and Contingency Paid
Establishment is aggrieved of non grant of benefit of stagnation allowance/
Krammonati which is being made available to the employees of regular
establishment, but declined to the petitioner vide order dated 23.5.2013.

3 Factual background éiving rise to the controversy briefly are that, the
petitioner was initially engaged on daily wages in Government Engineering
College, on 16.3.1982 as a labour. That by order dated 12.2.1985 was brought

on regular work charged and contingency paid establishment with effect from
15.1.1985.

I8



LL.R.[2015]M.P. Man Singh Thakur Vs. State of M.P. 2357

4 That the State Government through its General Administration
Department formulated a Krammonati scheme vide Memorandum
No.F1-1/1f0%030/99 dated 17.3.1999/19.4.1999 providing that regular
government servant during their entire service would be entitle for two
krammonati on completion of 12 years/24 years in case during their entire
service period they are not promoted/upgraded/selected on higher posts, That
vide circular No.5-4/1/3.3m.y-/98 dated 27/29.3.2001 besides regular
employees following category of employees on Workcharged and Contingency
Paid Establishment was also included: . )
"(13) WM @ IWRITT HA AT BT A S et @
e AT IO $ 918 gt qur PRIRT T iRAea
ey are et St Y ura B

(14) PR & smeieed dar @ fraf 99 ¥ e &g
e ATAD! D I F 12 /24 99 B YAy ) 1o S Qaray
3 A B A D wRE | :

(15)  SrEMING U9 seferear A § 399 9 T 9 aaet
a1 N Frafa sHalal & 99 12/24 a&faﬁﬁmiﬁmw
AT T BT & 9T 8 "

5 That one Tejulal Yadav, a hostel peon, Government Mahila Polytechnic
College, Jabalpur, taking exception to the discrimination meted out to other
work charged and Contingency Paid Establishment Regular Employee, than
the drivers, filed a Writ Petition No.11507/2007 (s) which was decided on
23.1.2009 wherein while taking into consideration the recrnitment Rules,
viz., M. P. Education Department (Technical Branch) Contingency Paid
Employees Recruitment and Conditions of “Service Rules, 1978 and M.P.
(Work Charged and Contingency Paid Employees)Pension Rules, 1979, and
the decision in Writ Petition (S) No.1070/2003 (K. L. Asre v. State of Madhya
Pradesh and others) decided on 7.11.2005 that all the employees governed
by Rules of 1978 and 1979 form One Class, i.e., Work Charged And
Contingency Paid Employees they cannot be discriminated merely because,

only the drivers were being carved out for the benefit of Krammonati Scheme
It was held:

"11-The principles laid down in the case of Shri K. L. Asre (supra)
has been made applicable to time keepers, working in the work
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charged and contingency paid establishment. If time keepers and
drivers in the work charged establishment are entitled to promotion
under the time bound scheme, there is no reason as to why the
said benefit be not extended to other employees constituting the
same class in the work charged and contingency paid
establishment. The policy is made applicable to drivers of this
establishment and the reason for not making the said policy
applicable to other categories of the work charged and contingency
paid establishment is not indicated in the return. No reason is
given as to why a different policy is being adopted in the case of

_ other employees in the work charged and contingency paid

establishment and the benefit granted to drivers in the said
establishment is not extended to other employees like the petitioner.

_Respondents being a ?State? has to give similar benefit to

employees similatly situated and forming a common class. They
may be justified in granting some additional benefit to some of the
employees in comparison to others, but the justification and reasons
for such a classification has to meet the test of Article 14 of the
Constitution and the decision has to be reasonable, fair and justified

by cogent reasons and relevant considerations. Except for’

contending that the Policy is not applicable to employees working
in the work charged and contingency paid establishment, no
justification is forthcoming from the respondents with regard to
further classification amongst the employees working in the work

_ charged and contingency paid establishment with regard to

implementation of the Policy ? Annexure P/3 and P/4. When the
employees working in the work charged and contingency paid
establishment constitute a common class, all benefits which are
extended to one set of employees namely drivers as per the policy
and the time keepers in the light of the judgment in the case of
K L. Asre (supra), has to be granted by the respondents to the
present petitioners also. In the absence of proper justification for
adopting a different policy and cogent reason given justifying the
reasonableness in the classtfication and differentiation done fulfilling
the requirement of Article 14 of the Constitution, discrimination
cannot be permitted. Parity in employment is required to be
maintained and, therefore, keeping in view the circumstances and

[
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the action of the respondents inadopting a pick and chioose method
violative of Article 14 of the Constitution in the case of employees
who form a homogenous class, the action discriminatory in nature
cannot be upheld by this Court."

6 The decision was later on affirmed in W. A. N0.966/2009 (State of
M. P. and others v. Tejulal Yadav) decided on27.10.2009 and its affirmation
on merit in Special Leave to Appeal (Civil): (CC) 14582/2010 preferred by
the State of M. P. which was dismissed on 27.9.2010.

7 The impugned order dated 23.5.2013 which deny the benefit of
Krammonati Scheme to the petitioners when is tested on the anvil of the law
which has come to be settled that including the driver other employees on
the regular workcharged and contingency paid establishment being

governed by the same set of Rules 1978 and 1979 are entitled for the
" similar benefit, does not stand the scrutiny. The Authorities concern have
failed to appreciate that the law having been settled in equally applicable
to similarly situated persons and no exceptions can be carved out as has
been done inthe present case.

8. In view whereof, the impugned order is set aside. Respondents are
directed to settle the claim of th petitioner in consonance with the decision in
Teju Lal Yadav (Supra) within a period of three months from the date of
communication of this order.

9 Petition is allowed to the extent above.

Petition allowed

LL.R. [2015] M.P., 2359
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 5590/2014 (Jabalpur) decided on 30 April, 2014

SHOUKAT SAEED - ...Petitioner
Vs. LT
STATE OF M.P. & ors. ’ ...Respondents

Coustitution - Article 226 and Criminal Procedure Code, 1973
(2 of 1974), Section 156(3) & 200 - Maintainability of Writ - Writ
Petition filed for a direction to lodge FIR - In view of remedy available
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u/s 156(3) and 200 of Cr.P.C., power u/A 226 of Constitution of India
could not be invoked - Petition dismissed with liberty to approach
appropriate forum. ) (Paras 6,8 & 9)

TREgrT — JGBT 226 VT §VS HHAT Wiedl 1973 (1974 &7 2),
grer 156(3) @ 200 — Re 31 giooflgar — e gaon Rald <& o3t @
fdw 8g Re afas wga @) i€ — 0¥, @Y ar7 156(3) 9 200 &
JdAaia SUAT SUAR & 3R WEd §U, ARA & A @ SgwT 226
@ Favia AR &7 Aads T8 faay 9 ahdar — vﬁaqﬁwa%m&'ruﬁﬁ
Y B WGaFAdr 91 AriHST G |

Case referred :
2013(5) MPHT 336 (SC).

Pramod Singh Tomar; for the petitioner.
Santosh Yadav, P.L. for the respondents No. 1,2, & 3.

(Supplied: Paragraph numbers)
ORDER
U.C. MaHESBWARI, J. :- Heard on the question of admission.

2. The petitioner has filed this petition under Article 226 of the Constitution
of India for issuing appropriate writ against the authorities of the respondents
for following reliefs:

1. To call the relevant records from the respondents No.2
and 3 for the perusal of this Hoen'ble Court.

2. By the issuance of a writ in the nature of Mandamus
respondents may be directed to register the First
Information Report against the respondent No.4.

3. That the respondents are directed to comply the rules -
laid down by the Hon'ble Court in case of Lalita
Kumari Vs. Govt. of U.P.

4. Direct the respondents to conduct proper investigation
as per the procedure provided by the Code of Criminal
Procedure, 1973.

L
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5. Direct the respondents to keep the petitioner informed
with the status and progress of investigation. .

6. Any other suitable relief deemed fit in the facts and
circumstances of the case may also kindly be granted
together with the cost of the present case.

3. In the course of arguments on admission, in view of the provisions of

Section 156(3) read with Sections 190, 200 and 202 of the Code of Criminal
Procedure, on making certain query from the petitioner's counsel regarding
entertainability of this petition under Article 226 of the Constitution of India .
on account of availability of the alternative forum under the above mentioned
provision to raise the question raised in this petition, on which petitioner's
counsel submits that on earlier occasion in the identical circumstances taking
into consideration the decision of the Apex Court in the matter of Lalita
Kumari Vs. Government of U-P. reported in 2013(5) M.P.H.T. 336(SC),
some orders have been passed. In such premise after making some arguments

on facts of the matter, petitioner's counscl prayed for admission and allowing
this petition.

4. - Having heard the counsel, keeping in view the arguments advanced,
have carefully gone through the averments of the petition as well as papers
placed on record. Inter alia, the petitioner has prayed to issue appropriate
direction to the authorities of the respondents No.1 to 3 to hold an enquiry
with respect of the facts stated in his reports Annexure P/1 given to the SHO,
Police Station Kotwali, Bhopal and Annexure P/2 given to the Superintendent

_of Police, Bhopal with a further direction that on holding such enquiry, if it is

found that the respondent No.4 has committed any alleged cognizable offence
then the crime be registered against him.

5. According to the provisions of Section 154 of Cr.P.C., on receiving
information of cognizable offence by the SHO of the Police Station, if first
information report is not registered by him then concerning informer or the .
affected person has a right to approach the Superintendent of Police as per
procedure prescribed under such Section with a prayer to make any alternative
arrangement for investigation under the discretion of such authority. As per
case of the petitioner inspite giving the information of the alléged cognizable
offence committed by the respondent No.4, any of the aforesaid police
authorities has not taken any steps either to hold enquiry or register the offence
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against the respondent No.4, on which the petitioner has preferred this petition
for appropriate direction to such authorities.

6. Mere perusal of Section 156(3) of Cr.P.C. itis apparent that on filing
the application by the affected person or victim before the Judicial Magistrate
against the accused of a cognizable offence then concerning Magistrate on
consideration under his discretion may direct the authorities of the police to
register the crime and investigate the same. So firstly in view of availability of
alternative remedy to the petitioner, this petition is not entertainable. Secondly,
on such application of Section 156(3) of Cr.P.C. if the cognizance is not taken
by the Judicial Magistrate then in that circumstance, the petitioner has a remedy
to file appropriate private complaint under Section 200 of the Cr-P.C. with
respect of the alleged offence against the respondent No.4 before the Court
of Judicial Magistrate and such judicial Magistrate under his discretion may
either send the matter to the police to hold the enquiry and submit the report
or may record the statements of the complainant and his witnesses under
Section 200 and 202 of Cr.P.C. and on appreciation of the same may take the
cognizance of the alleged offence against the accused like respondent No 4, if
the ingredients of the same are prima facie made out against him. Accordingly
second forum is also available to the petitioner. So in such premise also this
petition could not be entertained.

7. The case law in the matter of Lalita Kumari (supra) cited by the
petitioner's counsel is concerned, in the available circumstances the same is
. distinguishable on facts and is not helping the petitioner. So far the principle
laid down in the cited case is concerned, this Court did not have any dispute.

8. In view of the aforesaid, I am of the considered view that in view of
availability of the appropriate forum to the petitioner under the the substantive
law and the statutory provisions for redressal of his grievance either through
the application under Section 156(3) of the Cr.P.C. or by private complaint
under section 200 of Cr.P.C. then in that circumstances, the extraordinary
inherent jurisdiction of this Court enumerated under Article 226 of the
Constitution of India could not be invoked for issuing any writ against the
authorities of the respondents No.1 to 3 as prayed in this petition.

9. In view of the aforesaid discussion and the legal position, I am not
inclined to admit this petition filed under Article 226 of the Constitution of _
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India. Consequently, the same is hereby dismissed at the stage of motion
hearing but by extending a liberty to the petitioner to approach the appropriate
forum with appropriate proceeding for redressal of his dispute raised in this
petition.
10.  There shall be no order as to costs..
C.C as per rules. ’
Petition dismissed.

LL.R. [2015] M.P., 2363
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 12666/2013 (Jabalpur) decided on 5 May, 2014

JAMUNA PRASAD - ...Petitioner

Vs. :
BALKISHAN & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 21 Rule 97 - Objection
to Execution of Decree - Recording of Evidence - While deciding
objection detailed enquiry is not required - Court may decide the
objection on the basis of averments and documents on record -
Executing Court while exercising discretion has rejected the application
for recording evidence - Any order passed by Executing Court in
exercise of discretionary jurisdiction could not be interfered under
Article 227 of Constitution of India -~ No error committed by Executing
Court - Petition dismissed. (Paras 9 to 11)

Riféer afFar wfgar (1908 &7 5), J@er. 21 fax 97 — Rwt &
fragreT & fawg anely — greq afferfaa g e — anga &y fafae=a
wvd e fega g il 9d — aftee @ wawet @ gvadsy
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7 fRTwfeR 1 T 3vd gy 9 afifafea f5d o g e =t
e fear € — Preares =~marew g 313fae afrefRar € s o
ke fad T fafl sy ¥ a9 e § a9y 227 & Fwla
gy s fear o1 wear — oo e g B gfe wifa
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Cases referred :
AIR 1998 SC 1754, 2004(2) MPLJ 310, AIR 1973 SC 76.

Avinash Zargar, for the petitioner.
Shobhitaditya, for the respondent No.1. -

ORDER

U.C. MAHESHWAR, J. :- The petitioner-objector has filed this petition
under Article 227 of the Constitution of India being aggrieved by the order
dated 17.5.2013 passed by the IlIrd Additional Judge to the Court of 1st
Civil Judge Class-I, Bhopal in Execution Case No.55-A/2012 whereby his

" application filed under Section 151 C.P.C., to adduce the evidence through
witnesses in support of his application under Order 21 rule 97 C.P.C. pending
in the aforesaid execution proceeding to resist the execution of decree, by
holding that recording of such evidence is not necessary, has been dismissed.

2. Petitionet's counsel after taking me through the petition and papers
placed on record alongwith impugned order argued that as per procedure
prescribed under the Code of Civil Procedure, on filing the objection by a
third party having independent right of possession over the property in dispute
to resist the execution of decree under execution passed between the decree-
holder and the judgment-debtor, the Court is bound to decide such objection
after extending the opportunity to adduce the evidence to the parties in support
of their contention and in such premise, the executing Court did not have the
authority to decide such objection merely on the basis of the application, reply,

‘documents and affidavits filed by the parties in support of their respective
case. Insuch premise, the executing Court has committed grave error in holding
that in the impugned proceeding of Order 21 rule 97 of CPC, recording of the -
eviderce of parties is not necessary. The same could not be considered and
adjudicated only on the basis of the documents and the affidavits filed by the
parties. He also said that if such opportunity is not extended to the petitioner
then he would be deprived to prove his case. With these submissions, he
prayed to allow his application by setting aside the impugned order by admitting
and allowing this petition.

3. On the other hand, responding the aforesaid argument, Shri
Shobhitaditya, learned counsel for respondent No. 1, the decree-holder by
justifying the impugned order said that the same being passed in accordance
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with the procedure presctibed under the law does not require any interference
at this stage. In continuation, he said that the impugned order could not be
interfered in view of the principles laid down by the Apex Court in the matter
of Silverline Forum Pvt. Ltd. Vs. Rajiv Trust and another reported in AIR
1998 SC 1754 which is further followed by this Court in the matter of Hamid
Khan Ansari Vs. Lilabai and other teported in 2004 (2) MPLJ 310. In the
aforesaid judgment of the Apex Court, it has been held that there is no any
fixed procedure to record the evidence of the witnesses in the proceeding
carried out on the application of Order 21 rule 97 C.P.C. The same could be -

_ adjudicated under the discretion of the'Court on the basis of the documents
and affidavits filed by the parties. Because under such provision, the Court
has to enquire the subject matter whether the objector has a independent
right of possession over the property to resist the decree or he is also bound
by the decree passed between the decree-holder and the judgment-debtor.
With these submissions, he prayed for dismissal of this petition.

4, Haviﬁg heard the counsel, keeping in view their arguments, I have
carefully gone through the petition as well as papers placed on record alongwith
impugned order so also the case laws cited by the respondent's counsel.

5. It is undisputed on record that the impugned decree undér execution
has been passed in a suit of the respondent No.1 for eviction against the
respondents No.2A and 2B and in pendency of the execution proceeding, the
present petitioner has filed the impugned objection under Order 21 rule 97
CPC saying that he is in possession of the disputed property under his
independent title and ownership right and in such premise the impugned decree
is not binding against him. It is also stated that decree under execution was
obtained by the respondent No.1 under the collusion with the respondents
No.2A and 2B and by executing such decree, the respondents with their joint
efforts want to dispossess the petitioner from the disputed property and in
support of such contention, he has also filed some documents.

6. On the other hand, mere perusal of the 1mpugned order and papers
on record, it is apparent that the impugned decree has been passed in contested
suit of the respondent No.1 against the respondents No.2A and 2B and in the
record of such suit, the name of the petitioner has come on record as sub-
tenant of the respondents No.2A and 2B in the alleged premises.

7. In aforesaid circumstances, it is apparent that after filing the aforesaid
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objection to resist the execution of decree by the objector and reply of the
same on behalf of the respondent No.1, the impugned application was filed
on behalf of the petitioner permitting him to adduce the evidence through
witnesses but on consideration the same was dismissed by the executing Court
holding that under the provisions of Order 21 rule 97 CPC, the enquiry is
directed and such enquiry could be carried out on the basis of the objection,
reply, affidavits and the documents placed by the parties on record and for
that purpose, recording evidence of the witnesses is not required. The same is
under challenge in this petition. '

8. Before giving any finding on the question involved, I deem fitto reproduce
- the relevant part of the aforesaid cited case of the Apex Court in the matter of
Silverline Forum Pvt Ltd. (supra), in which it was held as under:-

12-13.  Itisclear that executing Court can decide whether
the resistor or obstructor is a person bound by the decree and
he refuses to vacate the property, That question also squarely
falls within the adjudicatory process contemplated in Order
21, Rule 97(2) of the Code. The adjudication mentioned therein
need not necessarily involve a detailed enquiry or collection of
evidence. Court can make the adjudication on admitted facts
or even on the averments made by the resistor. Of course the
Court can direct the parties to adduce evidence for such
determination if the Court deems it necessary.

9. Inview of the aforesaid it is apparent that a detailed enquiry or collection of
' the evidence in support of application under Order 21 rule 97(2) ofthe CPCis not
necessary. The Court has authority to adjudicate the same on admitted facts oreven
onthe averments made by the resistor with firther observation that a Court can direct
the parties to adduce the evidence forsuch determination ifthe Court deems it necessary.
Accordingly such discretion is left with the Court. On perusing the impugned order, it
appears that taking into consideration the averments of the judgment and decree under
executionand other papers available on record filed by the parties under the vested
discretionary jurisdiction, the executing Court has rejected the impugned application of
the petitioner. : ‘
10.  Itisalso settled proposition of law that whenever any order is passed

by the executing Court or the subordinate Court in its vested discretionary
jurisdiction then in that circumstances under the revisional jurisdiction



LL.R.[2015]M.P. Igbal Ahmad Vs. State of M.P. 2367

enumerated under Section 115 of the CPC or under the superintending
jurisdiction of this Court under Article 227 of the Constitution of India, such
order could.not be interfered by this Court. My such approach is based on
the decision of the Apex Court in the case of Managing Director (MIG)
Hindustan Aeronautics Lid. Balanagar, Hyderabad and another Vs, Ajit
Prasad Tarway reported in AIR 1973 SC 76, in which it was held as under:-

Civil P.C. (1908) S.115- Interference by High Court- Lower -
appellate courts order within its jurisdiction— High Court should
not interfere even if the order is right or wrong or in accordance
with Jaw or not, unless it has exercised its _]unsdwtlon illegally
or with material irregularity -

(Placitum)

11.  In view of the aforesaid settled legal position, in the available
circumstances, I am of the considered view that the executing Court has not
committed any error in dismissing the impugned application of the petitioner,
with the observation that the objection filed under Order 21 Rule 97 of C.P.C.
could be considered and adjudicated on the basis of the available record.
Accordingly,  have not found any perversity, irregularity, illegality or anything
against the propriety of law in the order impugned. Consequently, it does not
require any interference at this stage.

12.  Resultantly, by affirming the impugned order, this petition is hereby
dismissed. There shall be no order 2s to costs,

C.C. as perrules.

Petition dismissed.

LL.R. [2015] M.P,, 2367 -
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 13900/2006 (S) (Jabalpur) decided on 3 July, 2014

IQBALAHMAD ...Petitioner
Vs, - . '
STATE OF M.P. : Resmndent

(Work Charged & Contingency Paid Employee) Peusmn Rules,
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M.P. 1979, Rules 2(b), (h), (e) & 6 - Petition for declaring him as
Permanent Work Charged & Contingency Paid Employee - Petitioner
initially engaged on daily wages - Continuous service of 25 years -

Held - Only when a worker is appeinted as per the stipulation contained °

in the Rules of 1979 and against a vacant post, then only ke is entitled
to be declared as Permanent Work Charged & Contingency Paid
Employee - Petition dismissed. (Paras 9 to 12)

. (aﬂw‘ﬂvﬁaamﬁwma‘avﬂfwwm 7T 9, 77 1979,
Fram 2(fY), (e9) (39 7'6 — Yoy #r MRT va srefEEar daT T
a#amas‘m#'a?ﬁﬁﬁﬁm#?gmw—mﬁﬂaﬁmmﬁéﬁa

ATT W A T — 25 99 T PG A9 — FffeiRa — wid wdf

a?ﬁaﬁﬁmﬁ%ﬁmwﬁmﬂwmﬁﬁuﬁ#afﬁesﬁ
a}mnemﬁaﬁwwﬁgﬁﬁmmm%—mﬁmmx

Cases referred :
(2005) 1 SCC 639, (2006) 2 SCC 702.

S. Verma, for the petitioner.
None, for the respondent. -

~

(Supplied: Paragraph numbers)

ORDER

SANJAY YADAV, J. :- Petitioner vide present petition seeks direction
to respondents to declare the petitioner as permanent work charge
contingency paid employee w.e.f 18.8.1984 and direct respondents to

pay the pay scale of permanent work charge contingency paid employee
w.e.f 18.8.1984.

2 Initially engaged on daily wages w.e.f 19.8.1969 the petitioner was
made full time Carpenter and was paid wages on monthly basis. That the
services of the petitioner was terminated vide order dated 31.12.2001. The
order was however, reversed inareference under Industrial Dispute Act,
1947 vide award dated 5.7.2004 whereby, the petitioner was directed to
be reinstated. Consequently the petitioner was reinstated vide order
dated 22.12.2004.
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3. Contending interalia that having continuously worked for 25 years,
right accrues in favour ofthe petitioner for being appointed asa permanent
work charged and contingency paid employee under the M.P. (Work
Charged and Contingency Paid Employee) Pension Rules, 1976.Petitioner
thus claims for relief for declaring him as permanent work charged and
contingency paid employee under the Rules of 1976.

4. The Rules of 1976 which are brought on record as Annexure P-5
are Rules framed under the proviso under Article 309 of the Constitution of
India. R

5. Rule 2 (b)of the Rules of 1976 defines ’Contmgency paid
Employees' as aperson employed for full time in an office or establishment
and who is paid on monthly basis and whose pay is charged to "Office
contingencies" excluding the employees who are employed certain period
only in the year.

6. Rule 2(h) defines "Work Charged Employee" as a person employeed
upon theactual execution as distinct from general supervision of a specified
work or upon subordinate supervision of departmental labour, store,
running and repairs of electrical equipment and machinery in connection
with such work, excluding the daily paid labour and muster roll employed
on work.

7. Rule 2 (¢) defines "Regular Employees under the State Government”
. means Government Servants who are in. regular employment holding
permanent or temporary posts under the State Government as distinet from
posts inthe Workcharged establishment or posts paid from contingencies.

8. Rule 6 specifies that Work Charged and contingency paid employees
for the purpose of the Rules of 1976 shall be divided into the following two
categories: -

(i) Permanent
(ii) Temporary

9. - Employees who have been in service for fifteen years or more on the
1st January 1974 shall beeligible for the status of permanent work charged
or contingency paid employees.
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10 Thus, fair reading of these provisions lead to irresistible conclusion
that it is only when a worker is appointed in furtherance to or in accordance
with the stipulations contained in Rules 1976 only they are entitled for
being considered to be declared as Permanent Work charged and
contingency paid employee.

11.  Inthecaseathand petitioner fails to establish that he was engaged
in work charged and contingency paid employee establishment in the manner
prescribed in the Rules of 1976 and against the vacant post as would
entitle him to be declared as permanent work charged and contingency paid
employee. '

12.  Eventhe stipulation in Standard Standing Order is of no assistance to
the petitioner as unless established that the petitioner was engaged against
vacant post and in due process of law no benefit would enure in favour of
the petitioner under the M.P. Industrial Employment (Standing Orders) Rules
1963 framed under the M.P. Industrial Employment (Standing Orders) Act
1961.

13.  Inthis context reference can be had of Mahendra L. Jain and others
V. Indore Development Authority and others: (2005) 1 SCC 639 wherein
itisheld:

"35.The questions which have been raised before us by Dr.
Dhawan had not been raised before the Labour Court. The
Labour Court in absence of any pleadings or any proof as
regard application of the 1961 Act and the 1963 Rules had
proceeded on the basis that they would become permanent
employees in terms of Order 2(ii) and 2(vi) of the Annexure
appended thereto. The Appellants did not adduce any evidence
as regard nature of their employment or the classification under
* which they were appointed. They have also not been able to
show that they had been issued any permanent ticket. Dr.
Dhawan is not correct in his submission that a separate ticket
need not be issued and what was necessary was merely to
show that the Appellants had been recognized by the State as
its employees having been provided with employment code. -
We have seen that their names had been appearing in the muster

[C3
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rolls maintained by the Respondent, The Scheme of the
employees provident fund or the leave rules would not alter
the nature and character of their appointments. The nature of
their employment continues save and except a case where a
statute interdicts which in turn would be subject to the
constitutional limitations. For the purpose of obtaining a
permanent status, constitutional and statutory conditions
precedent therefor must be fulfilled. "

14.  Furthermore, in M.P. Housing Board and another V.Manoj
Shrivastava: (2006) 2 SCC 702 itisheld:

15. Adaily wager does not hold apost unless he is appointed
in terms of the Act and the rules framed thereunder. He does
not derive any legal right in relation thereto.

17. It is now well-settled that only because a person had
been working for more than 240 days, he does not derive any
legal right to be regularized in service. [See Madhyamik
Shiksha Parishad, U.P. v. Anil Kumar Mishra and Others,
, Executive Engincer, ZP Engg. Divn. And Another v.
Digambara Rao and others, , Dhampur Sugar Mills Ltd. v.
Bhola Singh, , Manager, Reserve Bank of India, Bangalore
v. S. Mani and Others, and Neeraj Awasthi).

15.  Having thus considered since no relief can be granted to the
petitioner petition fails and is dismissed.

Petition dismissed.

LL.R. [2015] M.P., 2371
WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 7094/2014 (Jabalpur) decided on 5 September, 2014

SUDHA JAISWAL (SMT.) ...Petitioner
Vs. ' .
SUNIL JAISWAL ...Respondent

A. Court Fees Act (7 of 1870), Section 7(iv)(c),(v) - Valuation
and court fee payable - Consequential relief - Consequential relief means

AY
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some relief which would follow directly from declaration given, the valuation
of which is not capable of being definitely ascertained and which is not
specifically provided for anywhere in Act and cannot be claimed
independently of a declaration as a substantive relief, (Para 11)

& RIEY B dfefaam (1870 B 7). Grer r(ivi(c),(v) —
e FIY 3T =yrgrey v — e gy — aRenfie saty BT
af ¢ S agaly ot & 7w @ Q¥ w8 e, Rwer qRied
afem v 4 qhif=a 5t o gt 4 alk ot afPrw F +8 6
ﬁﬁﬁqwﬁmfﬁﬁﬂiﬁaﬁ?mwmmﬁmamﬁq\a
ﬁﬂiwa’:m#aﬁﬁmmml

B. Court Fees Act (7 of 1870), Section 7(iv)(c),(v) - Ad
valorem Court Fee - Consequential relief - Suit for declaration that
the suit property is joint Hindu family property and further declaration
that if any alienation has taken place, the same may be declared as not
binding - Second part of relief is consequential relief and not in sequence
as it cannot be granted unless first relief is granted - Petitioner rightly
directed to pay ad valorem court fee - Petition dismissed.

(Paras 13 & 14)

o ~grgrey wha sifafra (1870 &7 7) &grT 7 (iv)(c),(v) —
qogrgere ~rgread Wiy — RvnfEE ggmiy — wivvn 2 9w 5 w1k
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Cases referred :

1958 AIR 245 (sic: AIR 1955 Mad 682), AIR 1981 PH 368, 2002(1)
SCC 389, AIR 1967 MP 221, AIR 2010 SC 2807, W.P. No. 1888/2012
decided on 20.04.2014, AIR 1932 ALL. 485 (FB), AIR 1980 SC 691, AIR
2008 SC 2033. .

P.C. Bhardwaj with Neelema Pandey, for the petitioner.

(Supplied: Paragraph numbers)

-
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' ORDER

SANJAY YADav, J. :- Heard on admission.

1. Order dated 09.04.2014 in Civil Suit No.5-A/2013 by First Additional
‘District Judge, Shahdol is being assailed vide this writ petition under Section
227 of the Constitution of India.

2. Vide 1mpugned order trial Court while allowing the application under
Order 7 Rule 11 of the Code of Civil Procedure, 1908 filed by defendant
No.2 has directed the petitioner/plaintiffto pay ad valorem Court fees on the
value of plaint as per provisions envisaged under Secnon 7 (iv) (c)and (v} of
the Court Fees Act, 1870.

3. In the suit in question, plaintiff seeks following relief :

“A- g Oiffa frar W R wo WrTad wEE SR R O
T = 9 Sree TR o =Ry are ua A fean war @ 9 g
\HAT IR 91 Aoy wufed wifte frar s srer 21 7 ot
iR fear o % 2t wega arg @, qd 1 arawor fwan o 8!
mﬁmmﬁmﬁmﬁﬁﬁwammqm
gHTaEr Sifta far 9 |

Eo ag & ar) & faa § uiearenr 59 smerg a1 el aRy
=it A yailRa frar wird 5 41 R Tear @ yherr 9
HOfc ! Ege T B T 8 R 71 a=Ror W 59 ey 31 IRl
mﬁwm&ﬁwﬁammaﬂmﬁﬁél"

4. | The plaintiff affixed the fixed Court fees, though had valued the suit
for Rs.122 crores.

5. Objections were raised on behalf of defendant No.2 that since as per
relief clause 37 the plaintiff has sough (sic:sought) consequential relief of a
declaration that any past transaction is not binding on the plaintiff, she is liable

to pay the Court fees as per provisions under Section 7 (iv) (c) & (v) of
Court Fees Act,

6. The trial Court finding substantial force in the objection has by impugned’
order directed to pay Court fees as per section 7 (iv) (c) & (v) of 1870 Act.
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7.

Section 7 (iv) () & (v) of 1870 Act respectively provides:

“7. Computation of fees payable in certain suits.—The amount
of fee payable under this Act in the suits next hereinafter
mentioned shall be computed as follows:—

@
(i)
(iif)
(iv) Insuits—
(a)
(b)

(¢) for a declaratory decree and consequential
relief — to obtain a declaratory decree or order, where
consequential relief is prayed.

(d)
(e)
®

In all such suits the plaintiff shall state the amount at
which he value the relief sought.

(v)  forpossession of lands, houses and gardens —
in suits for possession of lands, houses and gardens, according
to the value of the subject matter, and such value shall be
deemed to be — where subject matter is land, and

(@  such land is assessed to land revenue or land
revenue is payable in respect of such land-twenty times
the land revenue so assessed or so payable;

(b)  suchland formsapart of land which is assessed
to land revenue or in respect of which land revenue is

g payable twenty times of the land revenue

Sudha Jaiswal (Smt.) Vs. Sunil Jaiswal LL.R.[2015]M.P.

-
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proportionately worked out for such part of land:™

(¢)  such land is not assessed to land revenue —
twenty times of the land revenue worked out at the
rate of [ten rupees] per acre;”

8. The plaintiff opposed the application contending inter alia that except
a declaration and permanent injunction, which is consequential, no other relief
having been sought, the plaintiff has rightly affixed fixed Court fees.

9. The trial Court observed :

“aifear 3 et frefyg Fuia 4 wd @7 19 wRETETr B 99E
Hafed =i far T =er T 8 o e s @ S gerEr
Frarfea Wit R Rt gear @ fRd, siaver @ gdqd 7
fan Wi 71E =y & ey WReNRe et @ i He” B
& T 3 SR W 1T Bt =Iraery B efitrm &) a7 (iv)
(&) @ AR a1 AEre e B o 8 B aEd Teures
FXT A7 Wil 5 iy g A fvar e E

N yoR Rafea wWaferal & < Rerrit 7o agaafie
W U9 GO 8 ST qeliod UMTed B Afifas % a7
(V) & aga a1 S o i fy arfiar @ gy ) fpar wrar 21

10.  Ttisthe contention on behalf of the petitioner that the trial Court has
misconstrued the sequential relief as the consequential relief which has led to
an erroneous direction to pay Court fees as per section 7 (iv) (c) & (v) of
1870 Act. Petitioner has relied on the following decisions : Sathappa Chettiar
vs. Ramnathan Chettiar : 1958 AIR 245; Niranjan Kaur vs. Nirbigan
Kaur : AIR 1981 PH 368; Kamleshwar Kishore Singh vs. Paras Nath
Singh : 2002 (1) SCC 389; Baldeo Singh Raghuraj Singh vs. Gopal Singh
Raghuraj Singh : AIR 1967 M.P.221; Suhrid Singh vs. Randhir Singh
AIR 2010 SC 2807; Joginder Singhvs. Ramesh : PH [CR.No.5 894/2013];
Amar Gupta vs. Sanjiv Kumar,; Ashok Kumar Bafna vs. Kewal Chand
Bafna : [W.P.No.1888/2012 decided on 20.04.2014]; N.N.Estate Private
Ltd. vs. Surinder Goyal; Kalu Ram vs. Babulal : AIR 1932 All. 485 (FB);
Murli Dhar vs. Bansidhar : 1961 U.P.High Court; Neelavathi vs. N,
Natarajan: AIR-1980 SC 691; Anathula Sudhakar vs. P.Buchi Reddy .
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AIR 2008 SC 2033.

11.  The expressions consequential relief as it appear under Section 7 (iv)
(c) has taken 2 meaning from various judicial pronouncements “means some
relief which would follow directly from the declaration given, the valuation of
which is not capable of being definitely ascertained and which is not specifically
provided for anywhere in the Act and cannot be claimed independently of the
declaration as a substantive relief.” In Kalii Ram vs. Babulal : AIR 1932 All.

485 (FB) it was observed that “if the relief claimed in any case is found in
 reality to be tantamount to a substantial relief and not amere 'on consequential

relief’ in the above sense the plalntlff must pay Court fees on the substantial
relief.” .

12.  Triteit being that the question of Court fee must be considered in the
light of the allegation made in the plaint and its decision cannot be influenced
either by the pleas in the written statement or by the final decision of the suit
on merits. (see - Neelawathi vs. N.Natarajan : AIR 1980 SC 691). In the
case at hand fair reading of paragraph 8 of the plaint reveals that the plaintiff
has been excluded from the suit property which she — plaintiff alleges to be a
Joint Hindu Family Property and seeks a declaration to that effect and the
consequential relief. In paragraph 8 it is averred : ‘

“g,  ug f& wifed w v @ feg T oRo &6
5.9.13 S RMETE FATG 1 T 2 RN WA Qufed W IAYAT XAHA
TRl g 9eaR BT T FIER fFY SR B SR IE 91 TR
B AR # Sod e 929 A% S fiar uesie # fageT
ﬁﬁmwﬁmﬁmmmmm
4

Consequence thereof the relief sought is :

“3— g uifg fear od f o 9rrad wEe SEdard g9
BIL T = g orae Tl et =RT 18 U= § f3m wr g St
HIRT FHM TAIRIeR B Al dafed Bt fean S wwer 8
2 o 98 o Saed serrERal @ Rl R game 1 g}
e Bt fovar omd [

13.  Thereliefis in two parts and unless the suit property is declared to a

>
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Joint Hindu Family Property, the relief in the second part of relief clause (31)
cannot be granted, which in substance is not a relief in sequence but tn

. consequence, which makes the petitioner/plaintiff liable for the Court fees as
per section 7 (iv)(c).

14.  Asregard to liability determined under Section 7 (v) of 1870 Act,
apparent, it is from the pleadings that the plaintiff besides being excluded
from the suit property is deprived from the possessions thereof which being
the consequence of the declaration sought, the petitioner is rightly held liable
to pay Court fees as per section 7 (c) of 1870 Act.

15.  Beinganalysed thus, no case is made out to interfere with the decision _
arrived at by Trial Courtx

16.  Consequently, petition fails and is dismissed. No costs.

Petition dismissed.

I.L.R. [2015] M.P., 2377
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 13230/2013 (Indore) decided on 25 November, 2014

MANISH ...Petitioner
Vs.

STATE OF M.P. & anr. : ...Respondents

~ Constitution - Article 226 and Criminal Procedure Code, 1973
(2 of 1974), Section 160 - Sunmon - Territorial jurisdiction - Summon
issued to witness at Indore by Crime Branch Mumbai under Section
160 of Criminal Procedure Code, 1973 - Held - Petitioner cannot be
called as he is not?residing within Mumbai jurisdiction - Respondent
no. 2 is free to visit Indore & record statement - Summons quashed -
Petition allowed. (Paras 2 & 9)

TRYT — =0T 226 V9 FvS FHAT Wiedl, 1973 (1974 &7 2)
gRT 160 — 997 — SFY FfywEiRar — H&a3 JuwdT IET G510 |9 wiwar
WA 1973 ¥ GRT 160 @ JAwa IR B wWishh T wHA W0 fEAr =@
- afifafRa — aEh S gemr T o wear @fe 98 {ad aaiterR
# AR farra 7@ @ — aoeff Faie 2 g3k wtew sum affaReaa
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Cases referred :
2010 CRI.L.J. 56, W.P. No. 2245/2612 decided on 7.9.2012,
Parties through their counsel.

(Supplied: Paragraph numbers)
ORDER

S.C. SHARMA, J. :- The present writ petition has been filed against
the summons issued under Section 161 of Code of Criminal Procedure, 1973
dated 29.10.2013 and 2.11.2013 by the Senior Inspector of Police Economic’
Offence Singh, (sic:Wing) Unit-III, Crime Branch, CID Police Office,
Compound Erawford Marg, Mumbai.

2. The facts of the case reveal that some criminal case has been registered
against certain individuals for the offence under sections 420, 467,468,471,
34 of IPC and notices have been issued under Section 160 of Cr.P.C. to the
present petitioner to appear before the respondent No.2 at Mumbai.

3. Shri Sethi, learned Sr. Counsel at the outset has drawn the attention of
this Court towards Section 160 of Code of Criminal Procedure, 1973 and his
contention is that the witness cannot be called to Mumbai in li ght of the statutory
provisions of law. To buttress his argument, he has placed reliance upon a
judgment delivered by the Gauhati High Court in the case of M/s Pusma
Investment Pvt. Ltd. & Ors. Vs. State of Meghalaya & Ors. [2010 CRLL.J.
56].

4. On the other hand, it has been argued by learned counsel for the
respondent No.2 before this Court that the petitioner as he is a witness can
certainly be called to Mumbai for recording his statement and the notices
have been issued in consonance with the statutory provisions as contained
under Section 160 of Code of Criminal Procedure, 1973.

5. Head learned counsel for the parties and perused the record.

6. The statutory provision governing the field as contained under Section
160 of Code of Criminal Procedure, 1973 reads as under -

“160. Police officer’ s power to require attendance of
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(1) Any police officer, making an investigation under this
Chapter may, by order in writing, require the attendance before
himself of any person being within the limits of his own or any
adjoining station who, from the information given or otherwise,
appears to be acquainted with the facts and circumstances of
the case; and such person shall attend as so required:

Provided that no male person under the age of fifteen years or
woman shall be required to attend at any place other than the
place in which such male person or woman resides.

(2) The State Government may, by rules made in this behalf
provide for the payment by the police officer of the reasonable
expenses of every person, attending under sub- section (1) at -
any place other than his residence.”

7. Paragraph 5 of the judgment delivered by the Gauhati High Court in
the case of M/s Pusma Investment Pvt. Ltd. (supra) reads as under :-

“5. Section 160, Cr.P.C. authorizes a police officer making an
investigation, by order in writing, (I) to require the attendance
before himself, (ii) of any person, who, from the information
given or otherwise, appears to be acquainted with the facts .
“and circumstances of the case, and (iii) who is residing within
the limits of his own police station or any adjoining police
station. The expression “who being within the limits ofhis own
read with the words following it, namely, “or any adjoining
station” can only mean the person, who is to be summoned,
must reside within the limits of the police station of the police
officer making the investigation. So read, it becomes clear that
such police officer making the investigation can enforce the
attendance of a person-acquainted with the facts and
circumstances only if the latter resides within the limits of his
own police station or adjoining station. If the person being
summoned does not reside within the limits of the police station
of the police officer making the investigation or, at any rate,
within the limits of the adjoining police station, it appears that
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such police officer cannot enforce his attendance even though
he may be acquainted with the facts and circumstances of the
case being investigated by him. The proviso to sub-section (1)
of Section 160 says that no male person under the age of fifteen
years or woman shall be required to attend at any place other
than the place in which such male person or woman resides.
Then, sub-section (2) of Section 160 further provides that the
State Government may, by rules made in this behalf, provide
for the payment by the officer of the reasonable expenses of
every person, attending under sub-section (1) at any place
other than his residence. Conjoint reading of both the sub-
sections and the proviso to sub-section (1) of Section 160
plainly indicate, firstly that the person to be summoned by the
officer making the investigation must reside within the local
limits of his own police station or within the adjoining area,
secondly, that in the case of a male person under the age of
fifteen years or woman, their attendance cannot be enforced
at any place other than their residence even if they reside within
the limits of the police station of the police officer making the
investigation or within the limits of the adjoining police station
and, thirdly, that reasonable expenses of every person other
than a male person under the age of fifteen years or woman
attending such requisition at any place within the limits of the
police station shall have to be paid by the concerned police
officer as per rules framed by the State Government in this
behalf. If the contention of the learned Additional Advocate
General that under Section 160, the police officer making the
investigation is not disabled from requiring the attendance of a
witness residing beyond the local limits of this police station or
adjoining station, is accepted, that will amount to ignoring the
words “being within the limits of his own or any adjoining
station”. In my opinion, such interpretation is against all canons
of interpretation. It is not a sound principle of construction to
brush aside words in a statute as being in apposite surplus-
age, if they can have appropriate application in circumstances
conceivably within the contemplation of the statute (see Ashwini

~
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. Kumar Ghosh v. Arabinda Bose, AIR 1952 SC 369). “In
~ the interpretation of statutes”, observed Das Gupra, J. In J.X.
Cotton Spinning and Weaving Mills Co. Ltd. v. State .of
U.P. ATIR 1961 SC 1170 (at page 1174), ““ the Courts presume

“that the Legislature inserted every part thereof for a purpose
and the legislative intention is that every part of the statute

- should have effect.” The Legislature is deemed not to waste

its words or to say anything in vain and a construction which

attributes redundancy to the Legislature will not be accepted
except for compelling reasons. When the language of Section

160 is plain and unambiguous, this Court cannot plunge

headlong into a discussion of a reason which motivated the

Legislature into enacting this provision and took into

. consideration the hardship and inconvenience being cansed to
the investigating agency if they are not allowed to enforce the
attendance of witnesses residing beyond their police station
or adjoining police station. The rule of purposive construction
cannot also be invoked in this provision. The correct principle,
according to the learned author, GP. Singh, I., is that after the
words have been construed in the context and it is found that
the language is capable of bearing only one construction, the
rule in Heydon's case ceases to be controlling and gives way
to the plain meaning rule. But the rule cannot be used to “ the
length of applying unnatural meanings to familiar words or of
so stretching the language that it former shape is transformed
into something which is not only significantly different but has
aname of its own especially when “ the language has no evident
ambiguity or uncertainty about it. (see Principles of Statutory,
Interpretation, 9th Edn. pp. 119- 120). In the view that ] have
taken, the impugned notices are ultra vires the provisions of
Section 160 of the Code of Criminal Procedure, 1973 and

- cannot be sustained in law. [ have carefully gone through the

- case dnirudha S. Bhagat (2005 Cri L] 3346) (supra) cited

by the learned Additional Advocate General, but, with respect,

I find myself unable to agree with view taken by the Division

Bench of the Bombay High Court for the reasons already stated

2

81
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in the foregoing.” )

8. The aforesaid statutory provision coupled with the Jjudgment delivered
by the Gauhati High Court, the petitioner who a witness residing at Indore
cannot be called to Mumbiai as he is not residing within the limit over which
the respondent No.2 is exercising his jurisdiction, meaning thereby at Mumbai.

9. It is true that this Court has earlier decided almost similar matter in the
case of Vinod Patidar Vs. State of M.P. & Anr. decided on 7.9.2012 [ WP
No.2245/2012], wherein persons residing at Mhow were directed to appear
before the National Investigation Agency, Hydrabad. In the aforesaid case,a
crime was registered at Police Station, National Investigation Agency,
Hydrabad and the statutory provisions of National Investigation Agency Act,
2008 permitted the Investigating Officer to call the witness to Hydrabad, Section
32 of the Act of 2008 did permit the Station House Officer, Police Station,
National Investigation Agency, Hyderabad to call a witness residing anywhere
in the country and in those circumstances, the aforesaid judgment was
delivered. Paragraph Nos. 7 to 9 of the aforesaid judgment reads as under :-

“7. Learned counsel for the petitioner has placed reliance upon
a judgment delivered by Guahati High Court of learned Single
Judge, in the case of M/s Pusma Investment Pvt. Ltd.(supra).
This court has carefully gone through the aforesaid judgment
and in the aforesaid case the persons involved, residing at Delhi
were required to attend the office of Investigating Officer at
Shillong. Offences in the aforesaid case were relating to the
Indian Penal Code and was not a case at all registered by the
NIA and therefore, the judgment relied upon by the learned
counsel is of no help to the petitioner. The Division Bench of
Bombay High Court while dealing with the similar controversy
in two cases has upheld the action of NIA in summoning the
witness in the same manner in which it is being done in the
present case. In the case of Maruti Keshavrao Wagh (Supra)
and in the case of dnirudha S. Bhagat Vs. Ramnivas Meena
(2005 CRI.L.J. 334), the Bombay High court justified the
action of the NIA in issuing summons to the witnesses, who
were from different states/different police station. The Division
Bench of Bombay High Court in the case of Maruti Keshavrao
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Wagh (supra) in paragraphs 7, 8, 9, 10, 11 and 12 has held as
under :- ) ‘

" 7. Shri Dixit, learned Sr. Advocate placed reliance on
the reported judgments in the cases of (1) Mathews
Peter Vs. Asstt. Police Inspector { 2002 CRIL.L.J.
1585) and (2) M/s Pusma Investment Pvt. Ltd. Vs.
State of Meghalaya (2010 CRI.L.J. 56). Shri Sharma,
learned ASG has placed reliance on the reported
judgment of the Division Bench of the' Bombay High
Court in the case of Anirudha S. Bhagat Vs.
Ramnivas Meena (2005 CRI.L.J. 334),

8. We have considered the submissions advanced,
perused the documents placed on record and the case
law cited supra.

9. The Division Bench of this Court in the case of
Anirudha S. Bhagat (supra) has held in paragraph
No.11 as under:

" 11. As regards Section 160 is concerned
undoubtedly it states that summons can be
issued to any person being within the limits of
~ his own or any adjoining station. We are
‘concerned here with the main body of the
Section 160. We are not dealing with the
proviso thereto. The said provision of law
nowhere states that such person must be within
the limits of such police station or adjoining
police station at the time of issuance of the
summons but it specifically refers to the fact
that such summons can be issued to any person
for the purpose of gathering the information
from such person, he being acquainted with the
facts and circumstances of the case. Obviously,
the provision is made in that regard in orderto
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enable the Investigating Officer to collect the
required information from every person who is
acquainted with the facts and circumstances of
the Case in respect of which the investigation
is being carried out. At the same time it is also
to be noted that, under Section 160(2) it is
provided that the State Government may, by
rules made in that behalf, provide for payment
by the police officer of the reasonable expenses
of every person, attending under sub-section
(1) at any place othér than his residence. In
" other words, a person residing at one place
can be required to appear at different place
and any expenditure incurred by such person_
for such attendance can be reimbursed in
accordance with the rules framed by the State
Government in that regard. This apparently
discloses the intention of the legislature to make
necessary provision which can enable the
Investigating Officer to secure the attendance
of a person in the Police Station or at any other
place required by Investigating Officer, albeit
person must be one who is acquainted with the
facts and circumstances of the case. The very
. purpose of the provision being to enable the
Investigating Officer to gather the information
from whomsoever is acquainted with the facts
and circumstances of the case in relation to
which the investigation is carried out, the
provision of law cannot be interpreted in a
manner which will defeat very purpose for
which the provision is introduced in the said
Code. If the contention of the leamned Advocate
for the petitioner is accepted, it will virtually
result in reading down the provision of Section
160 in the manner in which it nowhere states
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that at the time of issuance of the summons the
person against whom summons is issued has
necessarily to be a resident ora person carrying
on his business within the limits of local police  ~
station or that he should be from the territorial -
limits of the adjoining police station. Once it is
tevealed to the Investigating Officer that at the
relevant time the person had occasion to be-
acquainted with the facts and circumstances of
the case in respect of an offence which had
occurred or he had been within the territorial
limits of the police station to which the police

- officer is attached to or in the territorial limits
of the adjoining police station, nothing prevents
the police officer to summon the person even
though at the time of issnance of the summons,
the person is found to be either residing or
carrying business beyond the territorial limits
of the police station to which the Investigation
Officer is attached to. Any other interpretation
of Section 160 would defeat the very purpose
of the provision of law comprised under the
said section. Being so, the contention sought
to be raised by the petitioner regarding absence
of territorial jurisdiction for issuance of the
summons by the Investigating Officer is to be
rejected. The view that we are taking in the
matter is very clear from the proviso to the
section itself. Only exception made under the
proviso is in relation to the minors of certain
age and females.”

10. In the facts of the case, we find that the statement
is made on behalf of the respondents by Shri Sharma,
learned ASG that in case the petitioner find any difficulty
in making necessary arrangements in short time at his

disposal for attending the office at Delhi, then the

2385
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petitioner would be provided some more time so that
he can make necessary arrangements to reach the
office of Investigating Agency at Delhi.

11. We are not convinced to take a different view
than the view adopted by the Division Bench of Bombay
High Court in the case of Anirudha S. Bhagat (supra).

12. Writ Petition is rejected.”

8. This court has carefully gone through the judgment of Division
Bench of Bombay High Court delivered in the case of dnirudha
S. Bhagat (supra) and Maruti Keshavrao Wagh (supra), and is
of the considered opinion that the interpretation of Section 160 as
offered by the learned counse! for the petitioner would defeat the
provisions of law under the said section.

9. The same view has been expressed by the Delhi High Court
in the case of dnant Brahmachari (supra), wherein again
issuance of summons by NIA, Police Officer to a person
beyond territorial jurisdiction of the Police Station has been
upheld. The contention of the learned counse! for the petitioner
regarding territorial jurisdiction and the summons issued by
the Investigating Officer of NIA is hereby rejected. This court
is of the considered opinion that the Investigating Officer in
exercise of power conferred under the Act of 2008 read with
Code of Criminal Procedure, 1973 has rightly been issued as
Annexure- P/1, directing the presence of the petitioner at
Hyderabad. No case of interference in the matter is made out
and the writ petition deserves to be dismissed. Accordingly, it
is dismissed. However, as the date required for attendance of
summon was 1st/2nd day of March, 2012, the Investigating
Officer shall be free to issue fresh summons directing presence
of the petitioner in accordance with law.”

10.  Inlightofthe aforesaid judgment in which this Court has again discussed
the provisions of section 160 of Code of Criminal Procedure, 1973, is of the
considered opinion that the petitioner cannot be called to Mumbai in the peculiar
facts and circumstances of the case. The respondent No.2 in case requires
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the statement of petitioner, he is certainly free to visit Indore and to record the
statement of the petitioner keeping in view the statutory provisions as contained

. under the Code of Criminal Procedure, 1973. The summons dated 29 10.2013
and 2.11.2013 are quashed.

11.  With the aforesaid, the writ petition stands allowed.
12.  No order as to costs.

Petition allowed.

LL.R. [2015] M.P., 2387
WRIT PETITION

_ Befbre M. Justice Prakash Shrivastava
W.P. No. 10546/2013 (Indore) decided on 18 December, 2014

THE DALY COLLEGE, INDORE . . ] ...Petitioner
Vs. ' :
STATEQF M.P. & ors. . - ' ....Respondents

(Alongwith W.P. No. 5328/2011, W.P. No. 992/2012, W.P. No.
10955/2013, W.P. No. 1836/2014, W.P. No. 1881/2014, W.P. No.1910/
2014, W.P. No. 1928/2014, W.P. No. 1930/2014 & W.P. No. 2044/2014)

A. Right of Children to Free and Compulsory Education
Act, (35 0f 2009), Section 2(n)(iv) - Unaided school - Proviso to Section
12(1)(c) - Allocation of 25% of the strength of children to weaker section
of the society in pre-school classes (Nursery to class 1) - Held -
Provisions of Section 12(1)(c) has been made applicable to admission
to pre-school education by private unaided schools as specified in
Section 2(n)(iv) of the Act. . (Paras 12 to 19)

@ grasl @ oy frges g sifaard Rrar or siferare aftif=am,
(2009 &T 35). GRT 2(¢7T)(iv) — W¥ FgerT A [AEraT — arer 12(1)(d7)
BT Tvg® — [d—Fenerft saat ¥ (RO @ a1 9F) S @ A
Tl @ grasl @ wE 25% Praa s - afifeifRa — 4 e o
Froft faemaal s qd—faemesft samat & wder ?q et 12(0)@&) @
mﬂaﬁgﬁrﬁm}%ﬁmﬁ?maﬁwzmﬁxw)ﬁﬁrﬁh‘m
21

B. Constitution - Article 21-A and Righat of Children to
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Free and Compulsory Education Act, (35 of 2009), Section 12(1)(c) -
Proviso - Right of education to all children of the age of 6 to 14 years -
Admission of 25% of the strength of children in pre-school classes for
free & compulsory education to wéaker section - Held - It is obligatory
to give such admissions as the Court has duty to enforce not only
fundamental rights but also to enforce legal rights. (Para 20)

& WRErT - §7WT 21~-Y 7 srawl @ v fryes div
FIFard Rrer a1 siferar aiftrfaw, (2009 7 35), grer 12(1)(d) — LG CE
~ 69 14 7¢ 9 oy B WA T’ @ fay Riar =1 afteR — Py
R afEr Ren g qd—frenrad sast § orast B wear o1 25%
s an @ fay mder — afafeiRa — 9w @¥w o7 aae™ € sy
%Wmﬁmq$WWHM$rmqmﬁaﬁﬁ
f’&'ftmfmﬂi‘aﬂ"«ﬁmﬂmﬁl

C. Right of Children to Free and Compulsory Educatmn
Act, (35 of 2009), Section 6 & 12(1)(c) - Establishment of schools by
the State within a period of three years from commencement of the Act
- Provisions of Section 12 ceased to have effect after 3 years - Held -
Section 12(1)(c) of the Act is not dependent on establishment of schools

by the State under Section 6 of the Act within three years. (Para 26) o

T el @ fory Frges alv afyard Rrer @t aftrere sk
(2009 . BT 35), GRT 6 T 12(1)(}) — afufr aRw 819 ¥ &9 99f @
Fafr @ MR wrwa gR1 faraat o venfia fesgr e — O 9ol @
T 9T 12 & SUEE] & WA WIS & T — SR — aftrfem
oY ' 12(1)() wreT g afufre 9 o/ s @ efaa o gt @
Ay feenem wenfa w6t ) fer Td@l

D. Right of Children to Free and Compulsory Education Act,
(35 of 2009), Section 12(1)(c) and Right of Children to Free and Compulsory
Education Rules, M.P. 2011, Rule 2(1)(k) - Limits of neighbourhood - Rule
2(1)(h)- Extended limit of neighbourhood - Held - Rule 2(1)(k) and Rule 2(1)(h)
are applicable in pre-school admission. (Para33)

7. sael @ Ry Prges aiv afiard Rear a1 sirere s
(2009 @1 35), arT 12(1)(H) vF TaAH! F Ry Fryger glv afyard Rrar
BT FEHN {779, 77 2011, AT 2()(@) - wsiw 37 e — Prm
2(1)(T8) ~ wstw @ framria e - afifEiRe - Rrw 20)@) ok
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E. Right of Children to Free and Compulsory Education Act,
(35 of 2009), Section 12(2) - Whether Private unaided schools are entitled
for reimbursement of the expenses incurred by the school on 25% children
given admission in pre-school classes from weaker section - Held - Yes, it
has to be reimbursed by the State. (Paras 36 & 37)

g el @ oy FrEer s afyard Rear a1 afrsre sty
(2009 T 35), &VT 12(2) — ¥ A% S Arw el fere, qd—fremrad)
Pl # HAiY g |/ A9 A 1@ 25% Areiet ® 979 53 T @@=t
@1 Afqff & goer 2 — affeiRa - msﬂﬁnﬁrqfa‘m:rzmaﬁ
St |

Cases referred :

(2012) 6 SCC 1, (2012) 6 SCC 102, (2014) 8 SCC 1, W.P. (C)
No. 8533/2010 judgment dated 19.02.2013 (Delhi High Court).

A.K. Sethi with Gaurav Chhabra, for the petitioner in W.P. No.
10546/2013. . .

A.K. Sethi with Manish Nair, for the petitioner in W.P. No. 1910/
2014. i

A.K. Sethi with Rahul Sethi & Chetan Jain, for the petitioner in
W.P. No. 1881/2014 and W.P. No. 10955/2013.

A.M. Mathur with Abhinav Dhanodkar, for the petitioner in W.P.
No. 5328/2011. . _

Gaurav Chhabra, for the petitioners in W.P. No. 193 0/2014, W.P.
No. 1928/2014, W.P. No. 2044/2014, W.P, No. 992/2012 & W.P. No.
1836/2014.

Vinita Phaye, for the respondent/State.

ORDER

PRAKASH SHRIVAS";‘AVA, J. := This order will govern the disposal of
W.P. Nos.10546/2013, 5328/2011, 992/2012, 10955/2013, 1836/2014,
1881/2014, 1910/2014, 1928/2014, 1930/2014 & 2044/2014 since all these
writ petitions involve the same issue in similar fact situation. '

2. For convenience, the facts have been noted from W.P, No.10546/
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3. In brief, the case of the petitioner is that it is aregistered society running
a unaided school which also has pre-school classes. The petitioner had

submitted the declaration form under Rule 11 of the Right to Education Rules,
2011 in the prescribed Form No.1 and it was granted recognition under Rule '

11(4) of the Rules. The grievance of the petitioner had started when on the
basis of the Circular dated 16.1.2013 the show-cause notice dated 26.8.2013
was issued to the petitioner to allocate 25% of the strength of children to the
weaker section of society in the pre school classes, i.e. Nursery (Pre-KG),
K.G.1 (LKG),K.G.1 (UKG) and Class 1. Hence the petitioner has filed this
writ petition challenging the Circular dated 16.1.2013 and the show-cause
notice dated 26.8.2013.

4. A reply has been filed by the respondents taking the stand that the

provisions of RTE Act is applicable to the pre-school classes also and the
petitioner is required to comply with the same and give admission to the student
of weaker section of society to the extent of 25% in pre-school.

5. Learned counsel appearing for the ijetitioners have submitted that the
Right to Education Act is applicable only to the children of age group of 6 to
14 years and to the schools from Class I and is not applicable to pre-schools
and children below 6 years, therefore, the impugned circular and the show-
cause notice cannot be sustained and the petitioners cannot be forced to give
admission to the students of weaker section in the pre-school classes. They
have also submitted that their liability to give admission in pre-school classes
to the extent of 25% has come to an end after expiry of 3 years in terms of
Section 6 of the Act. In some of the writ petition, argument about
neighbourhood and reimbursement has also been advanced.

6. Counsel] for the respondents has supported the impugned action.
7. [ have heard the learned counsel for the parties and perused the record.
8. The first issue which has been raised by counsel for the petitioners is

about the applicability of Right of Children to Free and Compulsory Education
Act, 2009 (for short "RTE Act") to pre-school classes i.e. Nursery, K.G.1,
K.G 2 etc.

9. The RTE Act has been enacted to provide for free and compulsory

L]
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education to the children. Though in the preamble, in definition Clause 2(c),
2(f) and Section 3 of the Act the children between the age group of 6 to 14
have been included, but the Act in addition to making provision for the children
between the age group of 6 to 14 also contains certain provisions for the
children below the age of 6 years,

10.  Section 2(n) of the Act defines 'School’ and under Section 2(n)(iv)
the recognized unaided schools not receiving any kind of aid or grant to meet
the expenses from the appropriate Government or the local authority and
imparting elementary education, are covered within the meaning of school.
Section 2(n)(iv) reads as under :- :

"2, Definitions.-In this Act, unless the context
otherwise requires, :

(n) "school"” means any recognised school imparting
elementary education and includes

(i) ohe o o e o o o S8 3 ok o ok ok o ok o ok ke ok ok e ok ok ok o o ok
(ii) s st ol ke o o o i o s ok ok e o oo ke o ok o ol o ok ok o

(iii) o dakodok ok ook B ok sk ok ok ok ok ko ok

(iv) an unaided school not receiving any kind of aid or
grant to meet its expenses from the appropriate Government
or the local authority."

11. Undisputedly all the writ petitioner Schools before this Court are
covered within the meaning of school as defined in Section 2(n)(iv) of the
Act.

12.  Section 12 of the Act provides for the extent of school's responsibility
for free and compulsory education. Section 12( 1)(c) and proviso to Section
12 which is relevant for the present controversy, read as under :-

"12. Extent of school's responsibility for free and
compulsory education.-(1) For the purposes of this Act, a
school, ]

(3.) Fkkepokdkkhdkokfekokk ok k k kb kokk ek k

(b) e ook ok o ok sk ook ok sk e sk ke ok ok ke otk sk sk ok ke ok
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(c) specified in sub-clauses (iii) and (iv) of clause (n)
of Section 2 shall admit in class I, to the extent of at least
twenty-five per cent of the strength of that class, children
belonging to weaker section and disadvantaged group in the
neighbourhood and provide free and compulsory elementary
education till its completion:

Provided further that where a school specified in clause
(n) of Section 2 imparts pre-school education, the provisions
of clauses (a) to (¢) shall apply for admission to such pre-
school education.”

13.  Interms of Section 12(1)(c) read with the proviso, the petitioner

unaided schools imparting pre-school education are required to admit children
belonging to the weaker section and disadvantaged group in the neighbourhood
in the pre-school classes.

14.  The constitutional validity of the provisions of RTE Act and specially
Section 12(1)(c) of the RTE Act qua the unaided non minority schools has
been examined by.the Supreme Court in the matter of Society for Unaided
Private Schools of Rajasthan Vs. Union of India and Another, reported in
(2012) 6 SCC 1. The Supreme Court after examining the provisions of the
RTE Act in the light of Article 21, 21-A, 19(1)(g) and Article 41, 45 & 46 of
the Constitution has upheld the validity of Section 12(1)(c) of the Act. It has
been expressed by the Supreme Court that the RTE Act seeks to remove all
the barriers including financial and psychological barriers which a child
belonging to the weaker section and disadvantaged group has to face while
seeking admission. The question whether Section 12(1)(c) of the Act impedes
the right of the non minority to establish and administer an unaided educational
institution, has also been answered in negative. It has been categorically held
that after the commencement of the RTE Act by virtue of Section 12(1)(c)
read with Section 2(1)(iv), the State, while granting recognition to the private
unaided non minority school, may specify permissible percentage of the seats
to be earmarked for the children who may not be in a position to pay their fee
or charges. The argument of discrimination has also been repelled by observing
that Sectton 12(1)(c) provides for a level playing field in the matter of right to
education to children who are prevented from accessing education because
they do not have means or their parents do not have means to pay for their

-

>
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fees.

15.  Inthe matter of Society for Unaided Private Schools of Rajasthan
Vs. Union of India and Another, reported in (2012) 6 SCC 102, the miatter
relating to the validity of Article 15(5) and 21-A of the Constitution was referred
to the Constitution Bench and the Constitution Bench in the matter of Pramati
Educational and Cultural Trust (Registered) and others Vs. Union of India
and others, reported in (2014) 8 SCC 1 while considering the said issue, has
also expressed opinion on validity of the RTE Act and has rejected the
submission on behalf of the non minority private schools that Article 21-A of
the Constitution and the RTE Act violate their right under Article 19(1)(g) of
the Constitution. In the present matters all the writ petitioners before this court
are non minority unaided schools.

16.  Thus the validity of the RTE Act has already been upheld and in the
present batch of writ petitions the validity of proviso to Section 12 is not
under challenge and the issue is about its scope and applicability.

17.  Since the proviso to Section 12 is clearly worded and in terms of the
said proviso, the provisions of Section 12(1) (¢) of the Act has been made
applicable to admission to pre school education being imparted by unaided
school specified in Section 2(n)(iv), therefore, the argument of the counsel for
the petitioners that RTE Act is not applicable to pre school education, has no
merit and deserves to be rejected.

18.  The similar issue of admission in pre school under RTE Act had come
up before the Delhi High Court and the Division Bench of the Delhi High
Court by the judgment dated 19.2.2013 in W.P. (C) No.8533/2010 in the
matter of Social Jurist, 4 Civil Rights Group Vs. Govt. of NCT of Delhi
and connected writ petitions after examining the scheme of the RTE Act in
reference to the argument that the provisions of RTE Act do not apply to the
admission to the pre-elementary (pre-primary and pre-school) classes by
private unaided schools and after considering the proviso to Section 12, has
held that though the scheme of the Act is to provide full time elementary
education but the extent of school's responsibility for free and compulsory
education as contemplated under Section 12 is equally applicable to pre school
classes to a school defined under Section 2(n) of the Act. The Delhi High
Court in this regard after noting proviso to Section 12 has held as under :-
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B25 et In the wake of the above
proviso, it could be safely concluded that the extent of the
schools. responsibility for free and compulsory education as
contemplated under Section 12 is equally applicable to a school
defined under Section 2(n) of the Act. In respect of admission
even to pre-school education, a school specified in sub-clauses
(iii) and (iv) shall admit the children to the extent of at least

‘twenty-five percent of the strength of that class belonging to

. weaker section and disadvantaged group in neighbourhood
and provide free and compulsory education till its completion.
To this extent, there is no dispute between the parties. Though
the Act was enacted to give effect to the object of Article 21A
of the Constitution which relates to the children in the age group
of 6 to 14 years as a fundamental right, in our opinion, the

. provisions of Section 11 and the proviso to Section 12 of the
Act are traceable to Article 41 and 45 of the Constitution. As

already noted. in terms of Article 41, the State shall of course

within the limits of its economic capacity and development,
make effective provision for securing the right to education

.irrespective of the ag"e. Proviso to Section 12(1)}(c) is an

exception to the intent and object of the Act to provide free
and compulsory education at the elementary level as in the

wake of the above provision. admission to Class-lin respect
of children defined under Section 2(d) and 2(e) is made

applicable to pre-school education as well. Though, pre-school
is not defined under the Act, it is to be presumed that it is the
education prior to elementary education, The above discussion
leads to the following conclusions that the Act is applicable to
elementary education for the children at the age of six years to
fourteen years."

19.  Thus Delhi High Court has taken the view that though the other
provisions of the RTE Act do not apply to the private unaided schools referred
in Section 2(n)(iv) imparting pre elementary education but the provisions relating
to the admission to the extent of 25% of strength of class to the children
belonging to weaker section and disadvantaged school, do apply to them.
Hence the view taken by this court above is duly supported by the judgment
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20.  The counsel for the petitioners have also advanced argument based
upon Article 21-A 6f the Constitution of India and have submitted that under
Article 21-A right to education to all children of the age of 6 to 14 yearsisa
fundamental right but education to children below 6 years is not a fundamental ~
right, therefore, petitioners can not be forced to give admission to children
below 6 years of weaker section and underprivileged section of society in pre
school classes. Such an argument also cannot be accepted because this Court
has duty to enforce not only the fundamental right but also to enforce legal
rights and obligations. Proviso to Section 12 contains legal right of specified
children below 6 years and obligation of the petitioners to give such admissions.
Proviso to Section 12 is also relatable to Article 45 contained in Chapter 4 of
the Constitution relating to directive principles of the State policy providing
for State's responsibility to make provision for early childliood care and
education to all children until they complete the age of 6 years.

21.  The petitioners have challenged part of the Circular dated 16/1/2013
relating to 25% admission to children of weaker section in pre school classes.

22.  Under Section 11 of the Act the appropriate Government is entrusted
with the responsibility of making necessary arrangement for providing pre-
school education for children. Section 11 reads as under :-

"11. Appropriate Government to provide for pre-
school education.- With a view to prepare children above the
age of three years for elementary education and to provide
early childhood care and education for all children until they
complete the age of six years, the appropriate Government
may make necessary arrangement for providing free pre-school
education for such children.”

23.  Exercising the rule making power contained in Section 38 of the Act,
the State of Madhya Pradesh has framed the rules namely Right of Children
to Free and Compulsory Education Rules, 2011 (M.P.) (for short "the State
Rules). The Rule 11 of the said rules provides for grant of recognition to the
schools and Rule 11(4)(a) makes it clear that the recognition is subject to.
complying with the provisions of Section 12(1)(c) in pre-school admission.
Rule 11(4)(a)(ii) and (vii) reads as under :-
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""11. School Recognition.

(1)******************************
(2)************************#*****

(3)**********#*******************

»

(4)(@) The District Education Officer on being satisfied that
the school fulfills the norms and standards prescribed under
section 19 shall issue the recognition certificate in Form-2
. “appended to these rules. The certificate shall be fora period
of three years and shall be issued within 45 days from the date
of making application for recognition. The certificate of

. Tecognition shall be subject to following conditions :-

L]

{, FiRadkottok koo ok ok ek o ok skl ok ok ok ek

ii. the school shall give admission to a minimum of 25%
in class I for the children of disadvantaged group and children
of weaker section from the limit of neighbourhood. In case the
school is aided school it shall provide free and compulsory
elementary education to such proportion of children admitted
therein as its annual recurring aid or grants so received bears
to its annual recurring expenses, subject to aminimum of twenty-
five per cent:

Provided that where a school impatts pre school
education, the provisions of clause (a) to (c) of sub-section
(1) of section 12 shall apply for admission to pre school;

iﬁ *************************************
iV e sl ok o s e st o ok s b ok ok o e o ot o ok e ok s e o o ook ok ok e oK ok 2k
v ************************************

VL************************************

vii. the recognition shall be withdrawn in case of
violation of the terms and conditions of recognition.”

24.  The State Governm_ent has issued the Circular dated 16.1.201-3
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providing for admission to the children of weaker section and disadvantaged
group in pre-school primary education to the extent of 25% as under:-

"(i) wRfre wer A wdw =

afifera # farg g yTRETT SMER R SEEE 9T AT -
et B & 1 N an 25 ghiea yder & e | 3ty wha A
R e € ol & O SHS WG wEr =R/ Doli—1 /B2
¥ waw R s afe aft s e o 6 ¥ yRY B 2
TgT A 1 9% wIeu @rL T8 s

I yreaT wae ¥ e &R war 1 <t ¥ WY g g
2 o T A e wafie g B e @ e 25 whRrew g=
@ v e | SeEnr @ forg afy T F 40 T W@ BT 2
W 10 YT R W v PR o B 9=t 9§ sy oget | iy @
1 % 100 Tea! B il g 3R sER W 40 3= = P qAT 60
oo i R W 8 o PET 1 A 60 gEE W ¥ 15 g=l BT qAY
ARfE de w® Bl

25.  Theabove Circular has apparently been issued by the State Government
to implement the provisions contained in proviso to Section 12 of the Act and
‘to discharge its obligation under Section 11 of the Act. The above circular
does not run counter to proviso to Section 12 read with Section 12(1)(c),
therefore, the petitioners' challenge to the above circular has no merit. The
petitioners have failed to demonstrate as to how the above Circular is beyond
the provisions of the Act or is without jurisdiction.

26.  Counsel for the petitioners have raised the issue that under Section 6 -
of the Act the appropriate Government and the local authority had the duty to
establish school within such area or limits of neighbourhood; where it is not so
established, within a period of 3 years from the commencement of the Act
and therefore, after expiry of 3 years, the petitioners cannot be asked to
enforce the provisions of Section 12(1)(c) of the Act. Such an argument has
no merit because implementation of Section 12(1)(c) of the Act is not
dependent upon the establishment of the schools by the State under Section 6
of the Act and there is no time limit prescribed upto which the provisions of
Section 12 of the Act are to operate, therefore, it is not open to the petitioners
to contend that the provisions of Section 12 have ceased to have effect after
3 years. :
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27 The petitioners have also raised an issue that if the petitioner Schools
give admission to children of underprivileged and weaker section of society in
pre Nursery class then they can not be compelled to give admission to such
children while giving fresh direct admissions in KG-1,KG-2 or other pre
school classes. Such an argument deserves to be rejected at the outset because
by virtue of proviso to Section 12, the provision contained in Section 12(1)(c)
apply to admission in all the pre school classes be it, pre KG, KG-1,KG-2 or
whatever name they are called. The school covered by Section 12(1)(c) read
with the proviso are required to admit such children to the extent of 25%
strength of the class while giving direct admission in any of the pre school
classes.

- 28.  In W.P. No.5328/2011 counsél for the petitioner has urged the
additional ground that for pre-school admission the limits of nei ghbourhood
have not been defined. :

29.  Rule 2(1)(k) provides the limits of neighbourhood for classes 1 to 8
and reads as under :-

_ "2(I)(K) " Limit of neighbourhood" means, in case of classes I
to'V, inrural area, the village and adjoining villages and adjoining
‘wards of urban area, if any, and in urban areas, the ward and
adjoining wards and adjoining villages, if any, and in case of
classes VIto VIII, area of 3 k.m. from this limit;"

30.  Rule 2(1)(h) prescribes extended limits of neighbourhood and reads
as under :-

"2(1)(h) "Extended limit of neighbourhood" means the
neighbourhood area of the limit of neighbourhood defined under
clause (k); «

31. ° Rule 4 prescribes areas or limits for the purpose of Section 6 and
relevant Rule 4(1) reads as under ;-

"'4. Areas or limits for the purpose of section 6.

(1) The areas or limits of neighbourhood within which aschool
has to be established by the State Government shall be the
area or limit as defined in clause (k) of sub-rule (1) of rute 2."
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32.  Byvirtue of Rule 7(3) the limits of neighbourhood prescribed in Rule
4(1) are applicable for admission in pursuance to Clause 12(1)(c). The Rule
7(3) reads as under :-

"7,  Admission of children belonging to weaker section
and disadvantaged group. '

(1)**#***#********************

(2)*********#*****************

. (3) The areas or limits of neighbourhood specified in
rule 4(1) shall apply to admissions made in pursuance of clause
(c) of sub-section (1) of section 12.

Provided that the school may, for the purposes of filling
up the requisite percentage of seats for children referred to in
clause (c) of sub-section (1) of section 12 admit the children
from the extended limit of neighbourhood as defined under
clause (h) of sub-rule (1) of rule 2."

33. By virtue of the proviso to Section 12, the provisions of Section
12(1)(c) are applicable to the petitiénérs-schools for which limits of
neighbourhood have been prescribed in Rule 2(1)(k), therefore, the limits of
neighbourhood prescribed for Class I in Rule 2(1)(k) and extended limit in
Rule 2(1)(h) becomes applicable for pre-school admission also. Counsel for
the State in this regard has referred to the Circular dated 10.2.2014 issued
by the State Government containing the details relating to the manner of granting
admission from neighbourhood and providing as under:- '

(ii) i @ T=Al & UIA-

‘g 2 (@) - T B Er | S 8, HE U | I
Y T 3 <lier &5 F T T Suet O 9 o g9 U o
¥ B A A o 9, it i B, TR TR & W, 9 T SHat
e | T B 9rS T e AT ¥ o gY UM, afe B 8l

P 2 &) “ueh @ ReaRa @ @ sifwa g, @vs
() B = R Teie oY W & TSI & | T AR A
TRiE e § afifve @ sfifa =gaw 25 wiiea a=1l B T
¥ wrafiedr o1 oA MR gem—
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34.  Evenin ClauseI of the declaration which is to be furnished along with
Form-1 for recognition, the limits of neighbourhood for the purpose of Section
12(I)(c) of the Act is to be disclosed,

35. Thus, the counsel for the petitioner is not right in his contention that

the limit of neighbourhood have not been specified. Even otherwise learned

counsel for the State has also fairly stated before this Court that if the petitioners
have any doubt about the limits of the neighbouthood from which they have to
give admission in the pre-school classes to the extent of 25 %, then it would
be open to them to approach the competent authority and their grievance will
be redressed without any delay,

36.  Counsel forthe petitioner in W.P. N0.5328/2011 has also raised the issue
that there is no provision for reimbursement of the expenditure incurred by the
school onthe 25% children given admission in pre-school classes from under
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privileged and weaker section of society. Such a contention also has no merit

" because Section 12(2) of the RTE Act provides for reimbursement and in the

Circular dated 10.3.2010 the State Government has categorically provided that :-
“Proft Wiemet ¥ -~ ' ‘
grRT 12(0)(@) & SR T el Rere B = 25
yfrer aRer ot @ & sl wu o oRarl @ a=ai @1 R 3
it gl aE v wen 1 ¥ S g O e wigt W w5
T | 981 U8 TSR R § SR svard 81 | 59 B N
. ERT YR 12(2) & aea <l 9 wfigff 3 sreeft ) aRgft 89 oW BN
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37.  Before this Court also counsel for the State has not disputed that
expenditure incurred by the petitioner schools in admission to children of
weaker and underprivileged class in pre school class is to be reimbursed in
accordance with Section 12(2) and above circular. '

38.  In respect of grievance of the counsel for the petitioners that no

reimbursement of expenditure incurred by them in the previous years on admission

to the extent of 25% to the children of under privileged and weaker section of
society in pre-school classes, has been made by the State till now, Counsel for the

State has fairly stated before this Court that the amount will be reimbursed in

accordance with law within a time bound period. Hence the petitioners are permitted

to file an appropriate application for reimbursement giving all the necessary-
particulars before the competent authority of the respondent and if such an

application isfiled by the petitioners, the same will be decided and reimbursement

will be made in accordance with law by the rcspondcnts, within a period of 3

months from the date of receipt of the application.

39. Noother issue has been raised by the petitioners.
40.  Writ petitions are accordingly disposed of.

41.  Signed order be kept in the file of W.P. No.10546/2013 and a copy
thereof be placed in the connected matters.

—

Petition disposed of.
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WRIT PETITION
) Before Mr. Justice K.K. Trivedi -
W.P. No. 11734/2004 (Jabalpur) decided on 6 J anuary, 2015

C.B. TIWARI ...Petitioner
Vs. . . .
STATE OF M.P. & ors. ...Respondents

Service Law - Promotion - No Work No pay - Promotion was
given to the ijetitioner after his exoneration in the departmental enquiry.
from the date, his juniors were pronioted but was denied monetary
benefit on the principle of no work no pay - Held - Principle of No
Work No pay would apply only when an employee is found guilty of any
misconduct and his promotion is delayed - If the promotion is granted

with retrospective effect and if monetary benefit is denied, it would

amount to a penalty of withholding of monetary benefit under Rule 10
of ML.P. Civil Services (Classification, Control and Appeal) Rules, 1966
- Denial of such a benefit is illegal - Petitioner is entitled to the salary
of promotional post from the date the said benefit was extended to his
immediate junior - Petition allowed. " (Paras 4 to 8)
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Cases referred :

AIR 1991 SC 2010, 2011 MPLSR 18, (2007) 6 SCC 524, (2008) 5
MPHT 291, 2009 (4) MPLJ 523.

R.C. Tiwari, for the petitioner.
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Fajesh Tiwari, GA. for the respondents
O R DER-

K.K. TRIVED], J. :~ By thls writ petmon under Article 226 of the
Constitution of India, the petitioner has called in question the validity of orders
dated 14.8.1996 and 4.9.2004 (Annx.P/3 and P/6) respectively, by which
though the promotion was granted to the petitioner with retrospective effect

.after his exoneration in the departmental enquiry from the date the juniors to
himwere promoted, but the monetary benefit of promotion was denied to him
on the principle of no work no pay and by subsequent order, the representation
submitted by the petitioner has beenrejected. It is contended that the petitioner
while was working on the post of Forest Ranger became due for promotion
on the post of Assistant Conservator of Forest. Hlowever, since a departmental
enquiry was pending against-him, the recommendations made in respect of
the petitioner were kept in the sealed cover. Ultimately, the said departmental-
enquiry was completed and the petitioner was exonerated as no misconduct:
was found proved against him. Similar was the situation with one Shri R.L.
Medha, who too was working as Forest Ranger, but was.superseded because
of pending departmental enquiry. After the closure of the departmental enquiry,
the recommendations made in respect of promotion of the petitioner by the
Departmental Promotion Committee (heremafter referred to as the DPC for
brevity) were looked into. Smce the petitioner was found fit for such promotion,
the order was issued on 14.8.1996 promotmg.the petitioner on the post of
Assistant Conservator of Forest in the junior pay scale. The seniority was
conferred on the petitioner from the date juniors to him were promoted i.e.
from 6.9.1995, but the monetary benefit of such promotion was denied to the
petitioner on the application of principle of no work no pay.

2. The petitioner immediately represented that since he was not
responsible for the departmental enquiry or delayed promotion, therefore, he
should have been given the benefit of promotion with all the monetary benefits
and that in terms of the circular issued by the State Government, the petitioner
was entitled to grant of monetary benefit of promotion as well. Such a
representation of the petitioner was said to be rejected, therefore, the writ
petition was required to be filed.

3. Upon issuance of the notice of this writ petition, the respondents have
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filed their return contending inter alia that there was no question of application
of Fundamental Rule 54(2)(4), as it was not a case of removal of petitioner
from service and reinstatement under the ordérs of the Court or by the appellate
authority. In fact, the charge shect was issued to the petitioner and the
departmental enquiry was pending when certain vacancies became available
to consider the case of eligible persons for promotion on the post of Assistant
Conservator of Forest. The petitioner was also to be considered for such
promotion, but since the departmental enquiry was pending against him and
during pendency of the departmental enquiry he was placed under suspension,
the promotion order was not required to be issued in case of the petitioner.
Since after the departmental enquiry was completed and it was found that the
" charges levelled against the petitioner were not proved, he was exonerated,
the case of the petitioner was reviewed and by the oider of the competent
authority, the petitioner was promoted on the post of Assistant Conservator
of Forest;:which post the petitioner has joined on 22.8.1996 and, therefore,
rightly he has been granted the benefit of salary from the date he joined on the
promotional post. According to the respondents, no illegality is committed in
the matter of grant of such benefit to the petitioner and as such, no relief as
claimed in the writ petition can be granted.

4. Aﬁér-hearing learned counsel for the parties at length and perusing the
record, the writ petition is bound to be allowed in view of the fact that principle
of no work'no pay would be applicable only in such cases where an employee
is found guilty of any misconduct and his prornotion is delayed. Otherwise, if
the benefit of promotion though is granted with retrospective effect, but
monétary benefit is denied, it would amount to a penalty of withholding of
monetary benefit, as contemplated under Rule 10 of the M.P. Civil Services
(Classification, Control and Appeal) Rules, 1966. This aspect has been
considered by this Court on various occasions and in number of cases, this
Court has held that in view of the law laid down by the Apex Courtin the case
of Union of India Vs. K.V, Jankiraman (AIR 1991 SC 201 0), denial of
such-a benefit would be illegal. The law appreciated by this Court in various
cases on the basis of law laid down by the Apex Court would leave no grounds
to hold that the denial of such monetary benefit would be justified.

5. As has been rightly pointed out by learned counsel for the petitioner in
the case of Maniram Nagotiya Vs. State of Madhya Pradesh and others

R
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(2011 M.P. L.S.R-18), this Court has again looked into various aspects, the
law laid down by the Apex Court and specially in the case of State of Kerala

and others Vs. E.K. Bhaskaran Pillai [(2007) 6 SCC 524] and has held
thus:- :

"7. Inthe case of E.X. Bhaskaran Pillai (supra}, relied upon
by Shri Anand Nayak, the question has been considered in
Para 4 and it has been held by the Supreme Court that when
promotion is denied to'a person due to no fault of his and -
because of some mistakes by the Competent Authority, benefit
of salai'y and allowances cannot be denied: The matter has
been dealt with in Para 4 as under :--

"So far as the situation with regard to monetary benefits
with retrospectwe promotlon is concerned, that depends upon
case to case. Theré are various facets which have to be
considered. Sometimes in a case of Departmental Enquiry or
in a'criminal case it depends upon the authorities to grant fuil
back wages or 50% of back wages looking to the nature of
‘delinquency involved in the matter or in criminal cases where
the incumbent has been acquitted by giving benefit of doubt
or full acquittal. Sometimes in the matter when the person is
superseded and he has challenged the same before Court or
Tribunal and he succeeds in that and direction is given for
reconsideration of his case from the date persons junior to
him were appointed, in that case the Court may grant
sometimes full benefits with retrospective effect and sometimes
it may not. Particularly when the administration has wrongly
denied his due then in that case he should be given full benefits
including monetary benefit subject to there being any change
in law or some other supervening factors. However, it is very
difficult to set down any hard-and-fast rule. The principle of
"No Work No Pay" cannot be accepted as a rule of thumb.
There are exceptions where Courts have granted monetary
benefits also."

8. A learned Single Judge of this Court has also
considered the question in the case of Brij Mohan Dwivedi
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Vs. State of Madhya Pradesh, 2005(2) MPJR Page 307,
and afier taking note of the principles laid down by the Supreme

Court in the case of Union of IndiaVs. K.V Jankiraman,

AIR 1991 SC Page 2010, Virendra Kumar, General
Manager, Northern Railways, New Delhi Vs. Avinash
Chandra Chadha and others, (1990) 3 SCC Page 472, and
again in the case of State of Haryana and others vs. O.P
Gupta, (1996) 7 SCC Page 533, has laid down the prmclple
in Para 6 in the followmg manner ;-

"If the ratio of the aforesaid case is understood in proper
perspective it is clear that Their Lordships were of the view that
the quota and rota rule only became effective from the year 1954
and hence, there was neither equity nor justice in favour of the
respondents to award emoluments of the higher posts with
retrospective effect. In the case of O. P, Gupta (supra), the higher

pay was denied as there was cavil over the factum of seniority

and notional promotion was given. In the aforesaid case, the law .

laid down in the case of Jankiraman (supra) was distingnished
on the backdrop that the ratio has no application to the case where

p

« the claims for promotion are to be considered in accordance with

the rules and the promotions are to be made in pursuant thereof.
The law laid down in the case of O.P Gupta (supra), is
distinguishable as there were certain aspects were taken note of
and Rule 9 of the rules as that was a condition precedent but in
the case at hand the factual scenario is differently depicted and
the junior was considered and the case of the senior was deferred
solely on the ground that the ACR was not available. In the counter
affidavit nothing is perceivable against the petitioner that it was his
fault. Inview of the aforesaid the concept of "No Work No Pay"
would not be attracted. It is definite that the petitioner was
deprived to work in the promotional post due to laxity on the
part of the respondents and hence, no blame can be put on him.
Accordingly, it is directed that the petitioner shall be paid the
differential amount from the date of receipt of the order passed
today. Keeping in view the financial crunch which has been
assiduously put forth by the learned Government Advocate, no

»
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interest is granted."

6. This has remained constant view of this Court as the Division Bench
of this Court in the case of RB Guhe Vs. State of MP [(2008(5) M.P.H.T.
291] and in the case of Anand Mohan Saxena Vs. State of M.P. and another
[2009(4) MPLJ 523], has categorically held that if no justifiable reason is
forthcoming from the Government for denying the promotion to a person,
then the principle of no work no pay cannot be made applicale. Though here
in the case in hand, there is no denial of promotion to the petitioner with
retrospective effect, but the monetary benefitis denied and for that no justifiable
reason is shown by the respondents except that a departmental enquiry was
pending against the petitioner while his case was considered for premotion.
Pendency of the departmental enquiry alone specially when the petitioner was
exonerated in the said departmental enquiry would not be justifiable reason
to withhold the monetary benefit of promotion to the petitioner; which
according to respondents was granted with retrospective effect.

7. In view of the aforesaid discussions, the writ petition is allowed. The
order dated 14.8.1996 to the extent it prescribes that the monetary benefit
would not be available to the petitioner from the date of promotion stand
quashed. The petitioner would be entitled to the salary of the promotional
post from the date the said benefit was extended to his immediate junior i.e.
from 6.9.1995. The order of rejection of such a claim of the petitioner dated
4.9.2004 also stand quashed. °

8. By now the petitioner would have retired from service. If that is so, let
his pay on such promotion with retrospective effect be revised in terins of the
aforesaid decision from the date of promotion and all the arrears of salary be
paid to the petitioner. Further, revision of pay be done till the date of
superannuation of the petitioner in the appropriate pay scale and in case any
promotion had taken place in between, on such pay scale applicable to the
promotional post. Dues of the petitioner be calculated accordingly and be
paid to him within a period of four months from the date of receipt of certified
copy of the order passed today.

9:*  The writ petition stands allowed and disposed of. However, there
shall be no order as to costs.

Petition allowed.
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WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P. No. 17665/2012 (Jabalpur) decided on 6 April, 2015

NITYARANJAN DAS (DR.) - ...Petitioner
Vs, ’ _ .
STATE OF M.P. & ors. - : ...Respondents-

(Alongw1th W.P. Nos. 18433/2012, 19838/2012, 19891/2012,
21641/2012,21659/2012,21745/2012,21747/2012, 900/2013, 3116/2013,
3143/2013, 3674/2013, 3752/2013, 5505/2013, 8575/2013, 8922/2013
11006/2013, 11213/2013, 11793/2013, 14540/2013, 20262/2013, 22225/
2013, 22376/2013, 22410/2013, 1223/2014, 1643/2014, 1796/2014, 2084/
2014, 2412/2014, 3578/2014, 3580/2014, 3582/2014, 3587/2014, 3642/
2014, 3873/2014, 3878/2014, 5009/2014, 5143/2014, 5183/2014, 5263/
2014, 5294/2014, 5637/2014, 6527/2014, 6535/2014, 6551/2014,'6552/
2014, 6557/2014, 6559/2014, 6995/2014, 7322/2014; 7327/2014, 7328/
2014,-7738/2014, 8184/2014, 8353/2014, 8356/2014, 8358/2014, 8362/
2014, 8364/2014, 8365/2014, 8529/2014, 10367/2014, 10574/2014,
10579/2014, 10586/2014, 10752/2014, 10816/2014, 11204/2014, 11206/
2014, 11210/2014, 11212/2014, 11213/2014, 11420/2014, 11422/2014,
11425/2014, 11950/2014, 12101/2014, 12104/2014, 12967/2014, 13014/
2014, 14926/2014, 15182/2014, 15703/2014, 15707/2014, 15708/2014,
15712/2014, 15713/2014, 17472/2014, 468/2015, 472/2015, 473/2015,
2478/2015,2479/2015, 2480/2015,2775/2015, 469/2015 469/2015, 1735/
" 2015, 1750/2015, 2780/2015)

A. Service Law - Recovery of Excess Payment - Even if by
mistake of employer, the amount is paid to the employee and on a later
date if the employer after proper determination of the same discovers
the excess payment has been made by mistake or negligence, the excess
amount so made could be recovered. . . (Para7)
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B, Service Law - Recovery of Excess Payment - Principles of
Natural Justice - By impugned order the entitlement for grant of selection
grade pay scale has been modified from 27-7-1998 to 4-3-2000 - The order
was passed unilaterally without giving any opportunity of hearing to the
petitioner - The modification would resulf in adverse consequences i.e.,
recovery of amount from the petitioner - Prejudice would be ecaused to the
petitioners if the amount is recovered from them without affording an
opportunity of hearing - Respondents would be at liberty to issue notice to
petitioners indicating the grounds on which the date of entitlement for
grant of Selection Grade/Grade Pay are sought to be modified and to pass
a fresh order containing reasons. . (Paras 11 to 13)

& war Rfr — aftres gy # agdt — d9ffF =g @
Rrgra — sneifa ader g yaver Avfy dam= age fwd o1 ?Y =Ry
@ 27—7—1998° @ URARfT TN 4—3—2000 Frar W1 & — AN F YA
o1 Iawx fad i1 vovsly vy @ sy aRa faar m — sREda 3
wiraa aRema gt safq ardt @ @A @1 aqefl - Ao 9 gl
mmﬁaaﬁnxﬁrgﬂaﬂwﬁﬁﬁwmmaﬁmmm
2 — wemeffror | o AERY & Swid gY fre W gavor sl /3oy
frd st 8 i @Y fafn ¥ aReds arer T 2, A @t e
mmﬁmmﬁmﬁﬁmmaﬁwmﬁama%ﬂﬁ
Wz’rﬁ‘l

Cases referred :

(2005) 5 SCC 337, (1997) 1 SCC 444, (2012) 8 SCC 417, (1994)
2 SCC 521, 1995 Supp (1) 18, (2014) 8 SCC 883, 1995 Suppl. (3) SCC
722, (2002) 3 SCC 302.

A.K. Pathak, Praveen Verma, Sanjay K. Agrawal, V.X. Shukla,
Vikram Singh, C.V. Rao, Sidharth Seth, Pratyush Tripathi & B.C. Dubey,
for the petitioners

Naman Nagrath, .Girish Kekre & Lalit Joglekar, GA for the
respondents.

-ORDER

ALOK ARADHE, J. :- In this bunch of the writ petitions, the petitioners
have challenged the validity of the impugned orders by which the respondents
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have modified the date of entitlement of the petitioners for grant of Senior
Grade/ Selection Grade/ Grade Pay. For the facility of reference, the facts
from Writ Petition No.17665/2012 are being referred to.

2. The petitioner was appointed as an Assistant Professor in Commerce
on ad hoc basis vide order dated 1.12.1984. Thereafter his services were
regularized by an order dated 4.3.1987. The University Grants Commission
(in short "the Commissiona") issued an order dated 2.7.7.1998 which deals
with the revision of pay scales of teachers in the university and colleges in the
light of revision of pay-scales of the Central Government Employees in view
of the recommendations of 5th Pay Commission. The criteria for grant of
selection grade pay-scale was provided in the said orderi.e. "minimum length
of service for grade of lecturer (Senior Scale)". is four years in case the
candidates having P.Hd. degree, five years in case the candidates'having M.Phil.

degree and six years in case the candidates holding the post of Lecturer -

(Selection Grade).

3. Thereafter the Commission issued another notification dated
24.12.1998 with regard to revision of pay-scale and minimum qualification
for appointment of teachers in the university. The Higher Education Department
of State of Madhya Pradesh vide an order dated 11.10.1999 implemented
the provisions of the notification dated 24.12.1998 issued by the Commission.
Paragraph 8 A of the aforesaid order provides for relaxation of five year working
experience for senior selection grade pay scale for the cases stated therein as
the same would amount to anomaly and their eligibility would be determined
on the basis of total length of service. Paragraph 8 A reads as under:
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4. The petitioner was given the senior pay-scale vide order dated
21.4.1999 with effect from 4.3.1995. Thereafter by an order dated 2.7.2002
the benefit of selection grade pay-scale was accorded to the petitioner with
effect from 2.7.2002. By an order passed in the month of January, 2012 the
petitioner was held entitled to the benefit of Selection Grade Pay-Scale with
effect from 27.7.1998. However, by the impugned order dated 4.8.2012 the
entitlement of the petitioner to the benefit of Selection Grade Pay Scale has
.been modified from 27.7.1998 to 4.3.2000 on the ground that the mistake
crept in the order passed by the Higher Education Department of Government
of M.P. with regard to the relaxation granted in respect of five years experience
in senior pay-scale has been rectified. Accordingly, by identical orders in all
the writ petitions, the date of entitlement of the petitioners for grant of selection/
senior grade pay-scale has been modified unilaterally. In the aforesaid factual
backdrop, the petitioners have approached this Court.

5. Learned counsel for the petitioners submitted that the impugned order
is arbitrary and is violative of Articles 14 and 16 of the Constitution of India.
It is further submitted that the respondents have not taken into account the
order dated 11.10.1999 passed by them which has neither been diluted nor
rescinded. It is also submitted that the order dated 29.1.2008 providing for
clarification in the order dated 11.10.1999 is prospective in nature. It is also
submitted that the Commission while framing directions has relaxed the embargo
by inserting clause 7.8 in the Scheme and the impugned order has been passed
in flagrant violation of principles of natural justice inasmuch as neither any
notice nor any opportunity of hearing was afforded to the petitioner.

6. Mr. Naman Nagrath, learned senior counsel submitted that in the facts
and circumstances of the case the compliance with the principles of natural
justice would amount to exercise in futility as the petitioners have nothing to
say before the authority. In support of his submission, learned senior counsel
has placed reliance on the decision in the case of Vivek Nand Sethi v.
Chairman, J & K Bank Ltd. and Others, (2005) 5 SCC 337. It is further
submitted that object of compliance with principles of natural justice has two
facets, namely, to enable the employee to know the nature of allegations made
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against him; and to afford an opportunity of hearing to him. In the instant case,
the bona fide mistake is sought to be rectified. It is further submitted that in
any case the employees can be given post-decisional hearing, It is further
submitted that since the amount is paid in excess, the petitioners, therefore,

are not entitled to rétain the same. In support of the aforesaid submission,

learned senior counsel has placed reliance on the decision in the case of Shiv
Sagar Tiwariv. Union of India and Others, (1997) 1 SCC 444 and Chandi
Prasad Uniyal and Others v. State of Uttarakhhand and Orhers, (2012)
8 SCC 417.

7. I have considered the respective submissions made by learned
counsel for the parties. In Chandi Prasad Uniyal (supra) the Supreme
Court after taking into consideration various decisions rendered by it held
that the even if by mistake of the employer, the 4mount is paid to the
employee and on a later date if the employer after proper determination
of the same discovers the excess payment has been made by mistake or
" negligence, the excess amount so made could be recovered. The decision
in Chandi Prasad Uniyal (supra) was referred to a three- ~-Judge Bench
of the Supreme Court in view of the conflict expressed in the decisions
rendered in the cases of Shyam Babu Verma and Others v. Union of
India and Others, (1994) 2 SCC 521 .and Sahib Ram v. State of
Haryana and Others, 1995 Supp (1) SCC 18. The three-Judge Bench
of the Supreme Court in the case of State of Panjab and Others v.
Rafiq Masih, (2014) 8 SCC 883, held that the law laid down in Chandi
Prasad Uniyal (supra) in no way is in conflict with the observations made
by the Supreme Court-in Shyam Babu Verma (supra) and Sahib Ram
(supra) and it was held that an employee cannot retain the amount received
by him on account of irregular/wrong fixation of pay even in the absence
of any misrepresentation or fraud cn his part. Thus, there cannot be any
dispute that the amount so paid to the employee can be recovered by the
employer.

8. However, the moot question which arises for consideration in the case
at hand is whether excess amount that has been paid to the employee even in
the absence of fraud or misrepresentation on the part of such employee can
be recovered without compliance with the principles of natural justice. The
principles of natural justice are regarded as important procedural safeguard

»
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against undue exercise of power by an authority. The chances of an
administrative authority taking decision in ignorance of other factors are
reduced as if the hearing is given to the person concerned who will bring all
the issues involved in the situation. In such a case the decision making authority
shall take into account all the relevant facts and issues involved in the decision
and would come to a right decision. Thus, the principles of natural justice is
considered as an effective method to protect the interest of 1nd1v1dual as he
can participate in administrative process affecting him.

9. In the case of Nand Kishore Sharma and Others v. State of Bthar
and Others, 1995 Suppl. (3) SCC 722 the Supreme Court held that having

- paid the arrears to the employees; the State Government could not have
recovered the same without compliance with the Rules of Natural Justice. In
the case of State of Karnataka and Another v. Mangalore University Non-
teaching Employees". Association and Others, (2002) 3 SCC 302 it was
held by the Supreme Court that in all cases of violation of principles of natural
justice, the Court exercising jurisdiction under Article 226 of the Constitution
of India need not necessarily interfere and set at naught the action taken by an
authonty The Court has to consider the genesis of the action contemplated,
the reasons thereof and the reasonable possibility of prejudice while con31der1ng
the effect of violation of the principles of natural justice.

10.  Inthecases at hand, the petitioner was granted the benefit of senior
- pay-scale with effect from 4.3.1995 by an order dated 21.4.1999. Thereafter
- vide an order dated 2.7.2002 the benefit of selection grade was extended to
~him. Thereafter in January, 2012, the petitioner was held entitled to the benefit
of selection grade with effect from 27.7.1998. It is pertinent to mention here
that the notification dated 24.12.1998 issued by the Commission was adopted
by the State Government vide order dated 11.10.1999 which contained clause
8A which deals with exemption with regard to requirement of minimum period
of service. Thereafter the State Government issued an order dated 29.1.2008
by which the clause 8 contained in the order dated 11.10.1999 was clarified
and it was provided that there shall be no exemption with regard to minimum
service of five years in senior pay scale. Thereafter by an order passed in the
month of January, 2012, the i)etitioner was entitled to the benefit of Senior
Grade with effect from 27.7.1998.

11. By the impugned order the entitlement of the petitioner for grant of
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selection grade pay-scale has been modified from 27.7.1998 to 4.3:2000,
admittedly, without compliance of principles of natural justice, The aforesaid
order has been modified unilaterally with regard to date of entitlement of the
petitioners which would result in adverse consequences i.e. recovery of the
amount from the petitioner. Thus, the benefit which was accorded to the
petitioners is sought to be taken away without following the principles of natural
justice. It is possible for the petitioners to contend that the order dated
29.1.2008 is prospective in nature and does not apply to the case of the
petitioner as the benefit has already been granted to him and the said order
does not provide for reopening of the cases where the benefit of Senior Grade/
Selection Grade/ Grade Pay has already been extended. In other words, the
petitioners have not admitted that any excess amount is paid to them. The
petitioners assert their entitlement to the amount in question.

12 The genesis of action contemplated against the petitioner i.e. issuance
of the impugned order by which the date of entitlement of the petitioner has
been unilaterally modified appears to be 29.1.2008. The said order was issued
to clarify clause 8 A contained in the order dated 11.10.1999. Undoubtedly
the prejudice would be caused to the petitioners if the amount is recovered
from them without affording an opportunity of hearing to them. The petitioners
may have plausible defence to put forth before the authority. However, the
same is required to be considered and dealt with by the competent authority.

13.  Inthe considered opinion of this Court, the action of the respondents

in passing the impugned orders are in breach of principles of natural justice -

therefore, the same cannot be sustained in the eye of law. Accordingly, the
same are quashed -However, the respondents would be at liberty to issue
notice to the petitioners indicating the grounds on which the date of entitlement
for grant of Selection Grade/Selection Grade/ Grade Pay are sought to be
modified and to pass a fresh order containing reasons in accordance with law
after affording an opportunity of submitting reply to the petitioners. It is made
clear that this Court has not expressed any opinion on the merits of the claim
made by the petitioners and the competent authority would be at liberty to
- examine the case of the individual petitioner on its own merit.

14.  With the aforesaid directions, the writ petitions are disposed of.

Petition disposed of.

N
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WRIT PETTTION :
Before Mrs. Justice S.R. Waghmare
W.P. No. 1837/2002 (Indore) decided on 6 April, 2015

SATYANARAYAN KAUSHAL ...Petitioner
Vs. .
STATE LEVEL COMMITTEE & ors. ...Respondents

. Caste Certificate - Cancellation - State Level Committee
granted opportunities to the petitioner - In evidence petitioner has
stated that he belongs to Bhadbhunjia caste which is a OBC - Petitioner
has fraudulently obtained caste certificate that he belongs to Bhunjia

Caste - No malafides alleged against Commlttee Caste Certificate
rightly cancelled - Petition dismissed., (Paras 13 to 15)
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Cases referred :
{1994) 6 SCC 241, (2012) 18CC 333

Vivek Dalal, for the petmoner
" Pramod Meetha, G.A. for the respondents/State.

(Supplied: Paragraph numbers)
ORDER

SmMT. S. R. WAGHMARE, J. :- This petition has been filed challenging
the order dated 01.06.2002 passed by respondent No.1 the State Level
Committee for Scheduled Caste and Scheduled Tribes and the order dated
09.08.2002 issued by respondent No.4 Sub Divisional Officer of Revenue.

2. Counsel for the petitioner has vehemently urged that the petitioner
belongs to Scheduled Tribe as per Certificate Annexure P/1. However by
order Annexure P/13 passed by the State Level Committee the respondent
No.] for SC/ST cancelled the Caste Certificate of the petitioner and further
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terminated him from the service. This Court had initially decided the matter on
03.12.2002 however the petitioner filed the CivilAppeal No.2251/06, whereby
the Apex Court has remanded the matter by setting aside the order dated
03.12.2002 and directing that a fresh decision be taken by consideration of
ratio laid down in the matter of Kumari Madhuri Patil And another. vs.
Addl. Commissioner, Tribal Development And Others 1994 6 SCC 241
and it is in this background that the case has come for hearing before this
Court today.

3. Counsel for the petitioner has vehemently urged the fact that the
petitioner attended the hearing on 14.02.2002 before the respondent No, 1/
Committee and had also taken w1th him several witnesses but their evidence
was not recorded by the respondent No.1 nor were the documents properly
scrutinized. Counsel submitted that the hearing was done in a casual manner
and in gross violation of the principles of natural _]ustlce

4, Counsel also urged that there was an affidavit of Pramnarayan Pujari,
who was the Pujari of Maa Chamunda Tekri, Dewas, who deposed that his
family was known to the family of Satyanarayam (sic:Satyanarayan) Kaushal,
the present petitioner and his generation and he had personal knowledge that
Satyanarayan belongs to Caste Bhun_]la and he had gone to Bhopal to appear
before the respondent No.1/Committee. However the Officials at Bhopal had
turned him away stating that his testimony is not required. And Counsel urged
that it is in this light the impugned order of the State Level Committee dated
01.06.2002 was being challenged that proper opportunity of hearing was not
given to the petitioner before cancellation of his caste certificate.

5. Counsel vehemently urged that according to Annexure P/1, the
petitioner belongs to the Bhunjia Caste, which is included serial No.9 in the
M.P. State List under the Constitution (Scheduled Tribes) order, 1950. The
State Government had also issued the order dated 17.09.1993 by the which
status of Bhunjia Tribe was registered and it is recognized as Scheduled Tnbes
in the whole.State of Madhya Pradesh.

6.  Counsel submltted that the Sarpanch of Gram Panchayat, Nevri has
also certified that he belongs to Bhunjia Tribe and his certificate is dated
23.10.2002 and that Bhunjia Tribe is Scheduled Tribe. Similarly it is directed
that the District Educational Officer, Dewas has also stated that the Bhurjia

)y

'y



LL.R.[2015]M.P. Satya N. Kaushal Vs. State Level Committee 2417

Tribe is a Scheduled Tribe, it was unfair of the respondents to-notice the
- petitioner calling upon him for adducing evidence in support of hisbelonging
. to Scheduled Tribe, despite which he had gone to Bhopal when Shri Premnath
Pujari, Shri Bhagwan Pujari and others in support but their evidence was not
recorded and they had returned empty handed. -Counsel submitted that in an
arbitrary and illegal manner, without affording full opportunity to the petitioner
the impugned orders have been passed and the same were w1thout taking into
consideration the prov1sxons of law

7. Counscl prayed-tha_t in the ratio laid down in the matter. of Kumari
Madhuri Patil (éupra), the matter pertains to case of Madhuri Patil, who
had secured admission to the course by relying on permission-granted:
provisionally by Principal of the college to hersister Suchita Patil to appearin
the examination as a special case, since the sister did not have the Caste
Certificate at the time appearing for the final examination. This was challenged -
and it was stated that the younger sister Madhura.l (sic: Madhun) Patil had -
secured the admission on the basis of order issuéd by the High Court in favour

of her elder sister Suchita Patil and'is i m1dway of her study in BDS. The

. Apex Courtheld that the' petitioner Madhuiri Patil cannot be allowed to take

.advantage of Scheduled Tribes status and her farther continiance must be

determmed asa general candldate and the Apex Court held thus

That the-caste certlficate was Social status
certificate and findings of Verification Committee -
based on evidence Court’s interference with was:- .
not open unless findings vitiated by error of law
or non-application of mind to relevant facets or. -
material. The High Court under Article 226 isnot - *
a Court of appeal to appreciate evidence.

The Apex Couit further held thus:

- 15.  Assoon as the finding is recorded by the Scrutmy
Committee holding that the certificate obtained was
false, on its cancellation and confiscation smlultaneously,
it should be communicated to the educational institution
concerned or the appointing authority by registered post
with acknowledgement due witha request to cancel the
admission or the appointment. The Principal etc. of the
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~ educational institution responsible for making the
admission or the appointing authority, should cancel the

. admission/appointment without any further notice to the
candidate and debar the candidate from further study or
continue in office in a post.

14. “Since this procedure could be fair and just and

shorten the undue delay and also prevent avoidable
~ expenditure for the State on the education of the candidate
admitted/appointed on false social status or further continuance
therein, every State concerned should endeavour to give effect
to it and see that the constitutional objectives intended for the
benefit and advancement of the genuine Scheduled Castes/

_ Scheduled Tribes.or backward classes, as the case may be

are not defeated by unscrupulous persons.

: Ve '
15. The question then is whether the approach adopted by
the High Court in not elaborately considering the case is vitiated
by an error ‘of law. High Court is not a court of appeal to
appreciate the evidence. The Committee which is empowered

to evaluate the evidence placed before it whenrecords a finding A

of fact, it ought to prevail unless found vitiated by judicial review
of any High Court subject to limitations of interference with
findings of fact. The Committee when considers all the material
facts and records a finding, though another view, as a court of
appeal may be possible, it is not a ground to reverse the findings.
The court has to see whether the Committee considered all
the relevant material placed before it or has not applied its
mind to relevant facts which have led the Committee ultimately
record the finding. Each case must be considered in the
backdrop of its own facts.

16."  Aparty that seeks equity, must come with clean hands.
He who comes to the court with false claim, cannot plead equity
nor the court would be justified to exercise equity jurisdiction
in his favour. There is no estoppel as no promise of the social
status is made by the State when a false plea was put forth for
the social status recognised and declared by the Presidential

LL.R.[2015]M.P.

-
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Order under the Constitution as amended by the SC & ST
(Amendment) Act, 1976, which is later found to be false.
.. Therefore, the plea of promissory estoppel or equity iave no
. application. When it is found to be a case of fraud played by
_ the concerned, no sympathy and equitable considerations can -
come to.his rescue. Nor the plea of estoppel is germane to,the
' . beneficial constitutional concessions and opportunities given -,
- tothe'genuine Tribess or castes Courts would be circumspect
.. and vary in considering such cases.” -

Further:

19. “In the case of Madhuri Laxman Patil, shc did not
approach the competent. officer. She appears to have
wrongly gone to an ofﬁcer who had no jurisdiction,
obviously she has shown the order issued by the High
Court in favour of her sister Suchita and sccured the
certificate and got the admission. Though she s in midway -
of her study in BDS in the end of second year, she cannot .
continue her studics with her soclal status as Mahadeo .
Koli, a Scheduled Tribes and the concessions which she

' might have got on that account. If she was eligible for
obtaining édmission as a general candidate she may
continue her studles Therefore, we uphold the
cancellation and confiscation of her and of Suchita of _
social status as Mahadeo Koli ordered by Scrutiny
Committee and affirmed by- the order 'of Appellate
Authority and that of the High Court in that behalf.
Subject to the above modifications, the appeal is
dismissed but without costs." '

8. Counsel for the petltloner has furthef urged that since the witness
testimony is not recorded, the State-Level Committee failed to discharge its
duty properly and the petitioner is being discriminated because Scheduled
Tribes Certificate in the same circumstances have been issued to othersand .
the petitioner is of Bhunjia Caste by birth. The pohce investigation in the matter
is also faulty. Counsel praycd that the unpugned order be set aside and the
respondents be directed to declare that the petitioner belongs to Scheduled
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Tribe and petitioner's services be restored to him by quashing Annexure P/13.

9. Per contra, Counsel for the respondent/State has vehemently urged
the fact that earlier also the reply has been filed by the State Government
respondent No.3 Collector, Dewas and respondent No.4 S.D.0O. Revenue,
Dewas,. It was categorically stated that the State Level Committed was
constituted by State of Madhya Pradesh in pursuance with directions from the
Hon'ble Supreme Court in the matter of Kumari Madhuri Patil (supra) and
it is contended that the High Level Officers, who had verified the truth about
the petitioner and whether he belongs to said Tribe of Bhunjia had considered
the case in detail according to the provisions of law. The certificate submitted
by the petitioner was also considered by State Level Committee and by
Additional Superintendent of Police and complete investi gation was done in
the matter. The show cause notices were issued by the Commissioner, Tribal
Development Department and Member Secretary SC/ST, State Certificate
Enquiry ( Committee to the petltloner on several occasions i.e. 25.05.2000,
29.07.2000 & 05.01.2002 and the personal hearing was dated 14.02.2002.
The hearing was also recorded and the petitioner himself admitted that his
family did riot have agricultural land and his father was Halwai (sweet -meat
keeper) and various surnames such as Gupta, Kaushal; Bhunjia, Kanjoi etc.
were used. He produced a school certificate whereby the father of the petitioner
was recorded as Babulal Bhunjia and scrutinizing all the record, the respondent
Committee came to the conclusion that the caste certificate of the petitioner
was false and that petitioner belongs to the Bhadbhunjia Caste, which was
not equivalent to Bhunjia Tribe.

10.  Counsel for the respondent has vehemently urged the fact that it was falsely
stated before the Apex Court by the petitioner that the opportunity of hearing was not
given to the petitioner whereas the decision by the State Level Committee was in
. keeping with the ratio laid down in the matter of Kumari Madhuri Patil (supra). He

urged that the State Level Scrutiny Committee has cancelled the certificate after camying,

 out all the formalities. And the petitioner himselfhas categorically stated that he belongs
to Bhadbhunjia Caste, which is not included in the Bhunjia Tribe. Counsel submitted
that the Bhunjia Caste is included in the Scheduled Tribe as per notification Annexure
P/5 filed by the petitioner himself and the Scheduled Tribe Bhunjiais included at serial
No.9 in the M.P. State List and hence Annexure P/13 his caste certificate had been
‘cancelled. And in this sense the certificate was fraudulent.

»

&
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11.” . Counsel for the respondent further relied on Dayaram vs. Sudhir
Batham and Others (2012).SCC 333, whereby the Apex Court held that
the Scheme laid down in Madhuri Patil case was to continue in force till
replaced by suitable legislation. The Court also further held thus:

However, second sentence of Direction 13 of
Madhuri Patil case providing that where writ petition
against orders of Caste Scrutiny Committee is disposed
of by Single Judge of High Court, no further appeal would
lic against order (even when'there existed a vested right
to file such intra-court appeal or letters patent appeal)
and will only be subject to a-special leave petition under
Art.136 is unsustainable to that extent. |

12.  Inthislightalso, Counsel stated that the ratio laid down in the matter
of Dayaram (supra) would apply full force the Writ Appeal has not been ﬁled
and the petition on this ground also deserves to be dismissed.

13.  On conmdermg the above submxsswns and the directions of the Apex
Court that the ratio laid down first in the case of Madhuri Patil (supra) is
considered, it is found that it has been wrongly been stated before the Apex Court

. that the opportunity of hearing was not given to the petitioner. The order was

passed by the Scrutiny Committee after affording the opportunities by petitioner
* the dates have already mentioned, whereby the petitioner was given notices to
_appear before the Scrutiny Committee and the Committee has rightly come to the
" conclusion that caste certificate dated 01.06.2002 issued to the petitioner was
fraudulent; primarily because Bhunjia Tribe does not admit of Bhadbhunjia Caste.

_ Moreoveritis also found that Bhunjia is the Scheduled Trite whereas Bhadbhunjia's

~ belong to the other backward class (OBC), whereas Annexure P/13 has certified

that the petitioner Satyanarayan belongs to Bhunjia Tribe whereas according to
his deposition he belongs to Bhadbhunj ia Caste as already stated above,
Bhadbhunjia Caste is nowhere indicated as belonging to Bhunjia Tribe. And in .
this light also petition deserves to be distissed. It has been categorically found
that there has been suppression of the facts, that the Scrutiny Committee has
investigated the entire record and has granted several opportunities of hearing to
the petitioner and come to conscious decision that Bhadbhunjia. Caste does not

" belong to Bhunjia Tribe also on the basis of the documents filed by the ] petitioner
and everything hasbeen properly cons1dered in accordance with the provisions
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of law. There are no mala fides impugned in the order and merely because some
of the witnesses were not examined by the Scrutiny Committee; it cannot be said
that opportunities of hearing were 16st or not given to.the petitioner. It was also
admitted by the petitioner before the respondent/State that the petitioner has.been
living at Dewas smkcg his birth and belongs to the Bhadbhunjia Caste,

14.  Inthislight also the petition must fail since there is clear ddmission by
the petitioner and his family members that they belong to Bhadbhunjia Caste,
which cannot be included in the 'Scheduled Tribes' Bhunjia, as per notification
vide Annexure P/1 Constitution (Scheduled Tribes) Order, 1950. °

15.  Inthisviewof the‘rilatter, the pétifidn is, ﬁl‘efefore,' disxili‘gsed as being

without merit. L -

Cc. as per rules. _‘ _
Petition dismissed.

LL.R. [2015] M.P., 2422
WRIT PETITION ,
i Before Mrs. Justice S.R. Waghmare
. 'W.P.No. 13975/2013 (Indore) decided.on 6 April, 2015

TUKARAM - = . Petitioner
Vs. ‘ : ) )
FULSINGH & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 8 Rule 10 - Closure of
right to file vritten statement - Petitioner pleads that court should have
pronounced the judgment after closing the right to file written statement -
Trial Court directed the plaintiff to lead evidence as it would be aj)propriate
to grant opportunity to defendant to cross-examine the witnesses - Held -
Uixdoubtedly right has accrued in favour of plaintiff but defendant should
not be left remedy less - Petition dismissed. ] " (Para 5)
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Cases referred.: . . .

AIR 2000 SC 3585; AIR 1999 SC 3381.

O.P. Sharma,’for the petitioner. . :
Kamlesh Mandloi, for the respondents No, 1 to 9.

ORDER

Mgs. S. R. WAGHMARE, J. :-By this petition under article 227 of
Constitution of India, the petitioner Tukaram Barela and others were aggrieved
by the order dated 08/10/2013 passed by Civil Judge Class I, Ketiaya,
District Badwani, M.P, closing the right of the defendant to lead evidence yet
the Court did not finally decide the matter in terms of Order 8 Rule 10 of the

"C.PC. .-

2. Briefly stated the facts of the case are that the petitioner had filed a

- Civil Suit for declaration and permanent injunction and the defendant had

failed to file Written Stetement and the Court taking action under Order 8

* Rule 10 of the C.P.C closed the right of the defendant to lead evidence and-

listed the matter for passing of final decision. However, the plaintiffhad also -
filed an application under Order 39 rule (1)(2) of C.P.C to which the defendants
filed reply and in the reply it was also stated by the respondent that the closure
of right to defend and listing the matter under Order § Rule 10 of C.P.C was
contrary to the provisions of law since the Court had failed to pass the order
treating the matter to the ex-parte and even in the matter of injunction, and
right of cross examination could not be closed. And considering the application
the learned Judge of the lower Court has passed the impugned order dated
08/10/2013 and held that even if the Written Statement had not been taken
on record in the reply to the application under Order 39 Rule (1)(2) of the
C.P.C., the pleadings of the plaintiffhad been controverted and hence it would
be appropriate to grant opportunity of cross examination of the witnesses to
the defendant and passed the order granting further date for hearing. Being
aggrieved by the said order the petitioner has filed the present petition under
rule 227 of Constitution of India,

3. Counsel forthe petitioner vehemently urged the fact that under Order
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. 8 Rule 10 of the C.P.C, clearly mandates that:

“when the Written Statement has not been preéentéd
-within the time permitted or fixed by the Court, as the
-cause may be, the Court shall pronounce judgment against
him, or make such order in relation to the suit as it thinks
fit and on the pronouncement of such judgment, a decree '
shall be drawn up”.

Counsel stated that under the circumstances when the Court had closed
the right of the defendant/respondent then merely granting him the right of
cross examination was not the right course under the provisions of law. The
Court should have proceeded to pass the judgmcnt since the available rights
had to be given to the plaintiff because his plaint averments had remamed un-
controverted and placing reliance on Om Prakash Gupta Vs Union of India
AIR 2000 SC 3585, Counsel stated that the Apex Court had clearly allowed
that when the defendant was granted time to file Written Staterent and it had
not been filed for more than two years, order granting further time to the party
was injustice and the application under Order 8 Rule 10 mandates that Court

had to pronounce the judgment against the defendants and the suithad tobe .

allowed. Counsel for the plaintiff petitioner urged vehemently that similar
application had been moved by the plaintiffin the present case also which has
not been considered and right to cross examination had been granted to the
defendant which is contrary to the spirit of Order 8 Rule 10 C.P.C."and the
provisions of law. Counse} prayed that the impugned order be set-aside.

4. Per Contra, Counse! for the respondents has vehemently urged the
fact that merely because the right to defendant had been closed because the
Written Statement had not been filed the plaintiff had right to resist/traverse
the facts averred in the plaint and especially when there are disputed facts the
court should not be in a hurry to pass judgment under Order 8 rule 10 of
C.P.C. Counsel for the respondent placed the reliance on Balraj Taneja and
another Vs. Sunil Madan and another AIR 1999 SC 3381 whereby the
Apex Court held thus: .

“Having regard to the provisions of 0.12, R.6; 0.5, R.S,
specially proviso thereto; as also S.58 of the Evidence
Act, the Court has not to act blindly upon the admission
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of a fact made by the defendant in his Written Statement
nor the Court should proceed to pass judgment blindly
merely because a Written Statement has not been filed
by the defendant traversing the facts set out by the
plaintiff in the plaint filed in the Court. In a case, _
specially where a Written Statement has not been filed -
by the defendant, the Court should be a little cautious in
proceeding under 0.8, R.10, C.P.C. Before passing the
judgment against the defendant it must see to it that even
if the facts set out in the plaint are treated to have been
-admitted, a judgment could possibly be passed in favour -
of the plaintiff without requiring him to prove any fact
mentioned in the plaint. It is a matter of Court's
satisfaction and, therefore, only on being satisfied that
there is no fact which need be proved on account of
deemed admission, the Court can conveniently pass a

- judgment against the defendant who has not filed the
Written Statement. But if the plaint itself indicates that
there are disputed questions of fact involved in the case

' regarding which two different versions are set out in the
plaint itself, it would not be safe for the Court to pass a
judgment without requiring the plaintiff to prove the facts
50 as to settle the facual controversy. Such a case would
be covered by the expression “the Court may, in its
discretion, require any such fact to be proved” used in. .
subrule( 2) of Rule 5 of Order 8, or the expression “may
make such order in relation to the suit as it thinks fit”
used in Rule 10 of Order 8.”

Counsel for the respondent fully supported orderof the Court below
and stated that the petition was without merit and the same be dlsmlssed

5. On conSIdenng the above, I find that although the argument of the
Counsel for the petitioner is attractive on the first blush, it cannot be acceded
to primarily because substantive justice must be done between the parties
and in the present case for some reasons or other the defendant was delayed
in ﬁhng the Written Statement which is also avallable onrecord. However the
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Court has already denied him the right to defend by closing his right to file
written statement but the actual evidence against the defendant could have not
been taken by the Court ex-parte.Besides placing reliance on Balraj Taneja
(supra); I find that Apex Court has also held that it would not be safe for the
Court to pass a judgment without requiring the plaintiff'to prove the facts so
as to settle the factual controversy and the same is covered by the expression
“the Court may, in its discretion, require any such fact to be proved as used in
sub-rule (2) of Rule 5 of Order 8 of C.P.C.” And in this light I find that the
petition could not be allowed; besides such a stand would also be against the
principles of natural justice; and principles of audi alterm parterm;
undoubtedly, the right has accrued to the plaintiff but the defendants also should
not be left remedy less. In view of the above, I find that the petition deserves
to be dismissed on this ground alone.

6. Therefore, with the aforesaid observations, the petition is dismissed
as being without merit.

Petition dismissed.

L.L.R. [2015] M.P., 2426
WRIT PETITION
Before Mr. Justice A.M, Khanwilkar, Chief Justice &
Mr. Justice K.K. Trivedi -
W.P. No. 19710/2014 (Jabalpur) decided on 15 July, 2015

SHYAMLAL SAMARWAR - .- ...Petitioner
Vs. : . ]
STATE OF M.P. & ors. ...Respondents

Minor Mineral Rules, M.P. 1996, Rule 7(2) - Quarry Lease of
Flagstone - Renewal - Petitioner applied for renewal of quarry lease of
flagstone - Application was rejected on the ground that in view of
amendment in Rule 7, the quarry lease can only be granted by way of
auction - Held - Right of Petitioner is only one of consideration of his
application, which must be done in conformity with Rules prevalent at
the relevant time when the decision is taken by appropriate Authority
- After the amendment of Rule 7, quarry lease of flagstone can be
granted only by way of auction for a period of five years and not
otherwise - Application for renewal rightly rejected. (Paras5to13)
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Cases referred ;:

(2012) 3SCC1, W.P. No. 4682/2010 decided on 30.08.2011.

Praveen Dub ey, for the petitioner.
Samdarshi Tiwari, Dy. A.G. for the respondent/State -

ORDER

"The Order of the Court’ was delivered by :
A.M.KHANWILKAR,C. J. :- Heard counsel for theé parties.

1. By this writ petition undér Article 226 of the Constitution of India, the
petitioner takes exception to the orders passed by the appropriate Authorities
dated 02.08.2013,31.05.2014 and 08.12. 2014 (Annexure-P/1, P/2 and P/3
respectively).

2. Briefly stated, the petitioner was granted quarry lease of flagstone for
area admeasuring 1.417 hectare khasra No.2 at village Kanpora. The lease
perioc commenced from 95.04.2009 upto 5 years i.e. 14.04.2014. By an
application dated 06.12.2012, the petitioner requested the respondent No.3
to consider his application for renewal of the said quarry lease. That application
was, however, rejected by respondent No.3 vide-order dated 02.08.2013,
principally on the ground that after the amendment to Rule 7(2) of the M.P.
Minor Mineral Rules, 1996 (in short "Rules of 1996"), the Government can
grant quarry lease of flagstone only by way of auction. The petitioner preferred
appeal against the said decision under Rule 57(2) of the Rules of 1996. That
appeal was also rejected on 31.05.2014, whilst reiterating the reasons stated
by the Collector for rejecting the application for renewal of lease. The petitioner
then carried the matter before the respondent No.2/Director, who in turn
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rejected the appeal vide order dated 08.12.2014 for the same reason. These
orders are subject matter of challenge in the present petition.

" 3. According to the petitioner, the amended provisions of Rule 7 of the
Rules of 1996 cannot be invoked in the fact situation of the present case as
the application for renewal of quarry lease was filed by him on 06.12.2012; -
whereas the amendment was brought into force after issuance of public
notification published in the Official Gazette on 23.03 .2013. Further, the
amended provisions, in no way, preclude the Authorities from granting renewal
of lease keeping in mind the power vested under Rule 17 and 18 of the Rules
of 1996. 1t is then submitted that the question posed by the petitioner has
been answered in favour of the petitioner by the Single Judge of this Court in -
W.P.N0.4682/2010 decided on 30.08.2011. It is, therefore, prayed that the
impugned orders be set aside and instead the respondents be directed to
grant renewal of quarry lease for further period as is permissible in terms of -
Rules 17 and 18 of the Rules of 1996.

4. Therespondents, on the other hand, contend that the application for
renewal of quarry lease, though submitted on 06.12.2012 was required to be
decided as per the prevalent Rules when the same was considered by the
Authorities. Further, since Rule 7 has been amended on 23.03.2013, no fault
can be found with the approach of the Collector of having decided the
application on the basis of said provisions vide order dated 02.08.2013 and
for the same reason rejection of the appeals preferred by the petitioner before
the superior Authorities.

5. Before we consider the'scope of amendment to Rule 7, it is necessary -
to bear in mind that the factum of application for renewa. of quarry lease
made by the petitioner on 06.12.2012 will be of no avail. For, it is the well
settled legal position that the right of the petitioner is only one of consideration
of his application, and which, indeed, must be done in conformity with the
Rules prevalent at the relevant time when the decision is taken by the
appropriate Authority on such application. Thus, the fact that the petitioner
had made application for renewal of quarry lease on 06.12.2012 does not _
take the matter any furthier. We will have to examine the claim of the petitioner
in the context of the provisions in vogue when the decision was taken by the
Collector on 02.08.2013; and moreso because quarry lease granted in favour
of the,petitioner was in force and subsisting till 14.04.2014,
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6. Reverting to Rule 7, which is the fulcrum of the decision of the
Collector, it is a provision defining the power to grant trade quarry situated in
Government land. The Rule 7, as was in force, when the application was
moved by the petitioner, on 6.12.2012, reads thus: :

7. Power to grant trade quarry- (1) The quarries of
Minerals specified in serial number 5 of Schedule I and serial
numbers 1, 3 and 4 of Schedule II; situated in government
land, shall be allotted only by auction: '

Provided that quarry lease of mineral specified in serial
number I of Schedule I may be granted in favour of the Madhya
Pradesh State Mining Corporation Limited (Government of
Madhya Pradesh Undertaking).

-(2)  The quarry of minerals specified in serial number 5 of
Schedule 1 shall be auctioned for five years and quarry of
minerals specified in serial numbers 1, 3 and 4 of Schedule IT
shall be auctioned for two years:

Provided that if contractor establishes cutting and

" - polishing industry, for minerals specified in serial no.5 of

Schedule 1, within one year, then period of contract shall be

exceeded to ten years at the place of five years and in such

condition contract money shall be increased by 10% every
year excluding first year.

" (3)  Theauction of quarries mentioned in sub-rule (1) shall
be conducted in a transparent manner Ly the Collector/
Additional Collector (Senior IAS Scale).

[Omitted]

(4) The power to sanction and control the guarries
mentioned in sub-rule (1) shall vest with the Collector/
Additional Collector Senior IAS Scale:

Provided that where the bid is an auction is less than
the upsét price filed by the Government, the Collector/
Additional Collector, shall submit a proposal to the
Government. The decision of the Government thereon shall

b



2430 Shyamlal Samarwar Vs. State of M.P. (DB) LL.R.[2015]M.P. .
be final and binding on the bidder.

Sincé this Rule refers to Schedule I and Schedule 11 appended to the Rule of
1996, we deem it apposite to reproduce the same, which reads thus :- -

"SCHEDULE-I
(See Rule 6)
SPECIFIED MINERALS

L. Dimensional stone-éranite, dolerite, and other igneous
and metamorphic rocks which are used for cutting & polishing
purpose for making blocks, slabs, tiles of specific dimension.

2, Marble which is used for cutting and polishing purpose
of making blocks, slabs, tiles of specific dimension.

3. - Mable stone for other purposes.

4. - Limestone when used in kilns for manufacture of lime
used as building material.

5. Flagstone-Natural sedimentary rock which is used for
flooring. roof'top etc. and used in cutting and polishing industry.

6. . Stone formaking gitti by mechanical crushing (i.e. use
of crusher).

7. Bentonite/Fuller's earth",
. (emphaéis supplied)
SCHEDULE-II '
(See Rules 6 & 7)
OTHER MINERALS

L. Ordinary Sand, Bajri.
2. Ordinary clay for makmg bricks, pots, tiles etc.

3. Stone, Boulder, Road Metal Gitti, Dhoka, Khanda,
Dressed Stones, Rubble, Chips.
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4. . Murrum. ' '
5. Lime Kankar when used in kilns for manufacture of

" lime used as building matenal .
6. Gravel. ' N ;
7.  Lime shell when used in kilns for manufacture of lime
used as building material. ”

. 8. Reh Mitti.

7.

9.~ Slate when used for building material.
10.  Shale when used for building material.
11. . Quartzite and quartzitic sand when used for purposes

_of building or for making road metal or house-hold utensils.

12,  Salt petre.

" The amendmcnt to Rule 7 came into force after the publication of

notification in the Official Gazette in that behalfon 23.03.20 1 3. The Rule was
amended on the following terms:-

8. Inrule 7;-

(1) in sub-rule (1), for the words and figures "serial numbers
1,3 and 4 of Schedule II" the words and figures "serial numbers
1 and 3 of Schedule 11" shall be substituted. '

@ for sub-rule (2), the following sub-rule shall be substituted,
namely:-

~"(2) The quarry of minerals specified in serial 5 of échedule I
 and mineral specified in serial number 1 and 3 of Schedule II

shall be auctioned for five years:

Provided that if contractor establishes cutting and polishing
industry or crusher for making gitti by mechanical means, within
aperiod of 01 year, for mineral specified in serial number 5 of
Schedule I and serial number 3 of Schedule II respectively,
then period of contract shall be extended upto 10 years instead
of 5.years and in such condition annual contract money shall

" be increased by ten percent every year, excluding first year.

[
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For extended period contractor shall submit approved mining
plan/approved environment management plan or environment
permission as the condition may be. The. contractor shall
maintain separate account of gitti and mineral while estabhshmg
crusher.

(3) for proviso to sub-rule (4) the following proviso shall be ‘
substituted, namely:-

"Provided that where the bid in continuously two auction is
less than the upset price fixed by the Collector, then Collector/
- Additional Collector after making inquiry of the area, shall revise-
the upset price. The revised upset price shall not be [ess than

the maximum dead rent specified for that mineral in Schedule-
A%

"Provided further that if any declared trade quarry is not auctioned
* inany period then quarry permit from that quarry for government
work may be granted under sub-rule (1) of rule 68",

8. Considering the fact that the lease granted in favour ofthe petmoner
was a quarry lease of flagstone, the same after the amendment of Rule 7 in -
2013 could be granted only by way of auction for a period of five years and
not otherwise. This amendment is in line with the dictum of the Supreme Court
in the case of Centre for Public Interest Litigation and others Vs..Union
of India and others - Writ Petition (Civil) No0.423/2010 and Dr.
Subramaniam Swamy Vs Union of India and others - Writ Petition (Civil)
No. 10/2011 decided on 2.2.2012 reported in (2012) 3 SCC 1.

9. On a bare reading of the amended provision, it is noticed that quarry
ascribable to serial No.4 of Schedule Il which was earlier part of Rule 7(1)
and 7(2) has been dropped. That means that quarry lease for mineral Murrumz,
is made as an excepted category to be granted without auction. Whereas, the
quarry of ordinary Sand, Bajri and for Stone, Boulder, Road Metal Gitti,
Dhoka, Khanda, Dressed Stones, Rubble, Chips has been retained in Rule 7
to beallotted only by way of auction. Similarly, the quarry referable to flagstone
and Natural sedimentary rock which is used for flooring, roof top etc. and
used in cutting and polishing industry (specified minerals) also could be allotted
only by way of auction. Further, the amended proviso below sub-rule (4) of



o

”

-

)

LL.R.[2015]M.P:

Rule 7 would govern the auction.process to be adopted in respect of minerals

referred to in serial No.5 of- Scheduch and serial no. 3 of Schedule II.

10.

Thls bemg the posmon no fault can be found w1th thc view taken by
the Authorities in rejecting the application for renewal of quarry lease preferred
by the petitioner. The Collector in his order dated 02.08.2013 has spcc1ﬁca11y ,

dealt with thls aspect and has obscrved thus ,

11.
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(emphasis supplied)

12, While considering the appeal preferred by the petitioner, the Under
Secretary, Mineral Resources Department, Government of M.P, v1de order
dated 08.12.2014, observed thus:
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13.  Themoot question is : whether the reason stated by the Authorities s
in conformity with the amended provisions of the Rules of 1996.We have no
hesitation in.upholding the consistent conclusion reached by the three
Authorities that the apphcatmn for renewal could be considered only in the
light of amended prov1310ns which have come into force from.23.03.2013.
Going by the said prov1s10ns the quarry lease of ﬂagstone in Government
land, as was granted tothe petmoner couId be allotted only by way of auction
after the said amendment. ,

14, Counsel for the petitioner, however, relies on the provisions of Rules
17 and 18 of the Rules of 1996. The said Rules read thus: :

17. Renewal of quarry lease- Every application for the
renewal of a.quarry lease shall be made at ledst one year before
'the date of which.the lease is due to expire. -

) Prowded that 1f an apphcatlon for renewal of quan'y
lease made within prc.,cnbed penod the period of that lease,
shall be deemed to have been extended up to six months, for
renewal. C ’

18. ‘ Dlsposal of applications for the grant or. renewal

. of quarry lease;- (1) On receipt of an appllcatlon for the

grant or renéwal of a quarry lease, its details shall be first

. circulated for display on the notice board of the Zila Panchayat,

- - Janpad Panchayat and Gram Sabha concerned-of the dlstnct
. and collectorate of the district concerned. T

'(1 -A)In addition to sub—rule (1), the details of quarry lease
apphcanon I'CCCIVCd for any area shall be published in feadlng
dally Hmd1 newspaper in the form of notice for general .
'. mformatlon w1th1n ﬁfteen days from the receipt of apphcanon .

(2) The SanctmnmgAuthonty after making such enquiries as’
* he deems fit, may sanction-the grant or renewal of a quarry

lease or refuse to sanction it before the expn'y of quarry lease

already sanctioned:” . - :

Provided that no quarry lease for new area shall be
sanctioned without obtaining opinion‘of the respective Gram Sabha:
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Provided further that if the application is not disposed of -
" by sanctioning authority within six months, then application shall
be disposed of by senior authority, as mentioned in Rule 6.

(3) Notwithstanding anything contained in sub-rule (2), all
pending applications for the grant inclusive of such applications
_on which agreements have not been executed on the date of
* commencement of these rules shall be deemed to have been
refused by the Sanctioning Authority. Fresh application in this
‘behalf may be made according to the procedure laid down
under these rules. ' '

(4) Where an applicant for grant or renewal of a quarry
lease;, dies before the sanction order is passed it will be deemed
to have been filed by his heir and if the applicant dies after the
sanction order-of grant or renewal but before execution of
lease deed it will be deemed to have been grantéd or renewed
to be legal heir of the applicant.

(5) Mineral concession to Minerals specified at Sr. No.1,2
and 3 of Schedule I may be granted as per the provisions of
*Granite Conservation and Development Rules, 1999 and
‘Marble Conservation and Development Rules, 2002.

15.  Accordingtothepetitioner, since poweris invested in the Authority to consider
the application for renewal of quarry lease, it is coupled with the duty to consider the
same and decide the application favourably in absence of any objection received for
" renewal of the quarry lease. It isnot possibleto countenance this submission, considering
themiandate ofamended Rule 7, which necessitates allotment of trade quarry of the
stated minerals ascribable to serial No.5 of Schedule I and serial Nos. 1 and 3 of
Schedule IT by auction. The power to consider the request for renewal of quarrylease
asenvisaged under Rules 17 and 18 of the Rules of 1996 by the concerned Authority
is ascribable to the other minerals (other than at serial No.5 of Schedule I and serial
Nos.1 and 3 of Schedule IT). Notably, it is not the argument of the petitioner that the
petitioner’s case falls in the excepted category or for that matter the proviso under sub-
rule (2) of Rule 7 as amended. Hence, we need not dilate on the scope of the said

proviso.

16. - To.get over this position, learned counsel for the petitioner placed
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reliance on the decision of the learned Single Judge of this Court in
W.P.N0.4682/2010 in Devendra Singh Dangi Vs. State of M.P. and
connected cases, decided on 30.08.2011. In the first place, this decision does
not and could not have dealt with the aménded provisions of Rule 7 which
have come into force much later on 23.03.2013. Moreover, the learned Single
Judge in the said case found as of fact, that the Authority had misdirected
itself in considering the apphcatlon for renewal of lease as one for grant of
quarry lease and for whlch réason the conclusion reached by the Authorities
in that case was found fault with. The learned Single Judge, therefore, relegated
the petitioner before the concerned Authority for reconsideration of his
application for renewal of quarry lease. Moreover, the learned Single Judge
has not noticed any distinction between the mandate of Rule 7 to grant trade
quarry only by way of auction in respect of minerals specified in serial No.5
of Schedule I and serial No.1 and 3 of Schedule II. Suffice it to observe that
this Authority cannot be cited as precedent or for that matter can have any
persuasive value for answering the matter in issue in the present case.

17..  Taking over-all view of the matter, therefore, no interference is
warranted in the fact situation of the present case. Accordingly, we have no
hesitation in dismissing this petition being devoid of merits.

Ordered accordingly.

Petition dismissed.
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WRIT PETITION
-Before Mr. Justice A M. Khanwilkar, Chief Justice &
. Mr. Justice K.K. Trivedi
'W.P. No. 88/2015 (Jabalpur) decided on 11 August, 2015
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Vs. )
. HIGH COURT OF M.P. & anr. Respondents

(Alongwith W.P. No. 1372/2015, W.P. No. 1373/2015, W.P. No. 1374/
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W.P. No. 2531/2015)

A, Higher Judicial Service (Recruitment and Conditions
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‘of Service) Rules, M.P. 1994 - Rule 5 & 7 - Cutoff marks for viva-voce -
Scheme of selection as made in Rules nowhere contemplites
prescription of minimum cutoff marks for viva voée, sucha prescription
in advertisement was not permnssnble. o S (Para 15)
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B. Service Law - Vacant.Posts;~ Carrted forward - Vacant
-posts were carried forward and wereincluded in the vacancies-of next
" year and exams were conducted - As the posts were not kept vacant
and since unfilled vacancies were notified in subsequent advertisement
‘for selection and selection process prqcee’ded on. that basis, the
Petitioners cannot be granted any relief as the unfilled vacancies-got
subsumed by operation of law. : S - (Para19)
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C. Service Law ~A dvert:sement Locus Standi - Petitioners
participated in the selection process without any demur - They cannot
challenge the condition incorporated in advertisement after having taken
part in selection process. " (Para25)
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Petitioner in person in W.P. No. 88/2015.

‘Manoj Sharma, for the petitioners in W.P. No. 1373/2015 W.P.
No..1376/2015 & W.P. No. 1381/2015. .

Akshat Agrawal, for the petitioner in W.P. No. 2531/2015.

- Uday Raj Mishra, for the petitioner in W.P. No. 1374/2015.

None for the petitioners in W.P. No. 1372/2005 & W.P, No, 1377/
2015. ' T :

A.A. Barnad, G.A. for the respondent-State.

Ashish Shroti, for the respondent-High Court.

JUDGMENT -

The Judgment of the Court was delivered by :
K.K.Trivepy, J. :- This judgment will govern the disposal of all the writ
petitions as common questions are involved in all the aforesaid writ petitions.
For the sake of convenience, facts are taken from W.P. No.1373/2015.

2: In brief, the claim made by the petitioners in all the aforesald writ
petitions is for issuance of a writ in appropriate nature for setting aside the
final results of the Madhya Pradesh Higher Judicial Service Exammatlons

held in the year 2007, 2008 and 2010. A further direction is claimed against
respondent No.1 for preparation of the fresh merit list by aggregating the
marks of written examination and interview. A writ is further claimed for quashing
the condition of securing minimum 20 marks out of 50 marks in interview for

being qualified, to be included in the select list, as enumerated in the scheme

of selection by the respondent No.1, with a further direction to include the

names of the petitioners in the final select list for “appointment on the postin

Madhya Pradesh Higher Judlcml Service with all the conaequentlal benefits.

3. To appreciate the cla1m made in the aforesaid writ petitions, it would
be proper to describe certain facts. By making the Madhya Pradesh Higher
Judicial Service (Recruitment and Conditions of Service) Rules, 1994 (herein
after referred to as ‘Rules of 1994), a scheme of recruitment on the post of
District & Sessions Judge in the State of Madhya Pradesh was made. The

method of appointment was prescribed under Rule 5 of the Rules of"

1994,which prescribes that 50% posts were to be filled in by promotion of
the Civil Judges (Senior D1v1310n) on the basis of merit-cum- seniority and
passing of suitability test. 25% posts were to be filled in by promotion strictly
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on the basis of merit through limited competitive examination of Civil Judges
(Senior Division) having not less than 5 years qualifying service and remaining

25% posts to be filled in by direct recruitment from amongst the eligible
advocates on the basis of written test and viva voce conducted by the High

- Court.

4. °  The qualification for direct recruitment is préscribed under Rule 7 of
the Rules of 1994, which contemplates the upper age limit, experience in the
field and further specifically prescribes that the procedure of selection for
direct recrnitment and promotion shall be such as may be specified by the
ngh Court from time to time. - !

5. Certain amendments were made in the year 2005 in the aforesaid
Rules, onaccount of accepting Justice Shetty Commission Report by thé Apex
Court-and making it a law. However, the mode of selection, the procedure to
be prescribed for the said selection, prescription of marks etc. for such selection
were not changed. It is the case of the petitioners that since Justice Shetty
Commission has recommended that cutoff marks in the viva voce or interview
is impermissible and the same is accepted by the Supreme Court, it was not
open to prescribe that condltlon thereafter. It is asserted by the petmoncrs
that each of them quahﬁed the written examination and were called for interview
but since they could not secure the minimum marks fixed for viva voce or
interview, though they have secured more marks in the written test than some
of the selected candidates, yet they were not selected. That action of the
respondent High Court is untenable. The emphasis is on the prescription of
cut off marks for the viva voce or interview and as such it is claimed that the
result of selection declared by the High Court, runs contrary to the. law Iald-
down by the Apex Court and is, thus, liable to be struck down.

6. The respondents have filed their return and the High Court while relying
on the provisions of the Rules of 1994, has contended that the cutoff marks
for viva voce or interview were rightly prescribed. Itis the subrnlssmn ofthe
respondents that the sultablhty of any candidate has to be tested by conductmg
viva voce and for that purpose, cutoff marks can be assigned. It is the further
submission of the respondents that the decision by the Apex Court in the case
of 41l India Judges' Association and others vs. Union of India and others’,

nowhere restncts the prescription of cutoff marks for viva voce 1f mlmmum

L (2002)4 5CC247
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marks for the interview are prescribed in the scheme of selection made by the

High Court and is in public domain before the selection process is commenced, '
it cannot be said to be contrary to the law laid-down by the Apex Court. On

the other hand, the Apex Courtin the case of A/l India Judges' Association

(supra), in paragraph 27 has observed that there has to be certain minimum

standards, objectively adjudged, for officers who are to enter Higher Judicial

Service as District Judges. It is further observed by the Apex Court that the

High Courts of respective States should devise and evolve a test in order to

ascertain and examine the legal krowledge of those candidates and to assess

their efficiency with adequate knowledge of case-law for being appointed

directly as District Judges. It is the stand of the respondents that the Apex
Court has not accepted Justice Shetty Commission recommendations in toto.
The non-fixation of minimum marks for interview, as suggested by Justice
Shetty Commission recommendations, were not accepted by the Apex Court
as is evinced from the subsequent law laid-down by the Apex Court in the
case of K. Manjusree vs. State of Andhra Pradesh and another?,and K. H.

Siraj vs. High Court of Kerala and others®, the selections made by the
High Courts ilisuc_h cases were not held as bad in law on that count.

7. Itisthe further contended by the respondents that petitioners have
come belatedly before the Court. The selection of the year 2007 was never
called in question within time. Same was the situation for the selection of the
year 2008. When the selection was again held in the year 2010, writ petitions
were directly filed before the Apex Court under Article 32 of the Constitution
of India. Since the Supreme Court has relegated the parties to the High Court,
these writ petitions have been filed before this Court. However, after such a
long lapse, the selection, as was done in the year 2007, 2008 and 2010,

cannot be reopened Moreover, the petitioners having participated in the '
selection process with full knowledge of the impugned provision, cannot be
allowed to complain after the said process is concluded. Further, the selected
candidates and all others, who had taken part in the selection process and
qualified written test and were interviewed, have not been impleaded as parties
in the present proceedings, Therefore, no effective relief can be granted to
the petitioners. If it is held that there cannot be any minimum benchmark for

. viva voce or interview, the selections already made on the basis of such

2 -(08)35CCs12° - ¢ 3 2006)6SCC395
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provision will become topsy-turvy and those, who are selected and appointed
or those who were candidates in such selection, must be heard before passing
. any order in such proceedings. They are necessary parties in the context of
the wider relief claimed in these petitions. It is the further submission of the
respondent High Court that the posts and the remaining vacancies have
subsumed in the next selection process - as unfilled vacancies of 2007 were
merged in the vacancies of 2008 and likewise unfilled vacancies were again
merged in the selections held in the year 2010 and 2011. Since the notification
of the vacancies has also been issued in the year 2014 and selection process
is going on, the petitioners who are not the candidates in the present selection
process, cannot be granted any relief. The Apex Court has granted limited
interim relief to the extent that any appointment made would be subject to the
final outcome of the writ petitions. Since the appointments already made have
not been called in question, the petitioners are not entitled for any relief against
such appointment and the writ petitions are liable to be dismissed.

8. On the aforesaid grounds, we have heard learned Courisel for the
parties at length and perused the record. To appreciate the controversy involved
in the present writ petitions, we are required to test the rules governing the
services as also the law laid-down by the Apex Court in that behalf,

9. The Rules governing the recruitment in the Higher Judicial Service
were initially made by the State Government as Madhya Pradesh Uchchtar
Nyayik Seva (Bharti Tatha Seva Sharten) Niyam, 1994. These Rules prescribe
constitution of service in four categories, namely :

(@ () District Judge in Senior Time Scale;
(if) District Judge in Junior Administrative Grade nonfunctional:
(b) District Judges in Selection Grade;
()  District Judges in Super Time Scale; and
(d) District Judges in Above Super Time Sgale.

The method of recruitment on the said post was by dilgect recruitment from
Bar and by promotion by selection on the basis of merit-cum-seniority from
amongst the officers belonging to Madhya Pradesh Lower Judicial Service.
The quota for direct recruitment was not specifically prescribed but it was
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provided that the posts to be filled in by direct recruitment shall be determined

. by the High Court from time to time but shall not exceed 10% of the total

strength. The direct recruitment was.to be made as far as possible annually. A
specific restriction was put that the posts for direct recruitment where suitable
persons are not avaxlable for appointment, shall not be carried forward.

This prescnptxon spec1ﬁcally made in the Rules provided that there was no
rule to carry forward the unfilled posts, in a given selection process, meaning
thereby that the direct recruitment posts were to be earmarked selection on
yeartoyearbasis. ..

10. Indeed recommendations of Justice Shetty Commission were
accepted by the. Apex Court and the State Governments were called upon to
amend the rules relating to the recruitment in the Higher Judicial Service to

 bring it in conformity witti the recommendations. For.that purpose, amendment

was carried out.in the Rules of 1994; making prescription for District Judges
in Rule 3 of Rules of 1994, namely; (2) District Judges (Entry level); (b) District
Judges (Selection Grade); and (c) District Judges (Super time scale). While
making change in the method of appointment in Rule 5 of the Rules of 1994,

the earlier rule was completely substltuted by the new rule in the following
manner . :

. “S Method of Appomtment (1) Appointment to the posts
- inicategory (a) of sub-rule (1) of rule 3 shall be made as
follows :-

(a) - 50 percent by promotion from amongst the Civil
Judges (Senior Division) on the basis of merit-cum-
seniority and passing suitability test;

) 25 perceni by promotion strictly on the basis of merit .
" through limited competitive examination of Civil Judges
- (SemorDmsxon) having not less than 5 years qualifying
service:

Provided that notwithstanding that a person has passed
“such competitive examination, his suitability for
promotion shall be considered by the High Court of
the basm of his part performance and reputation:
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- Provided further that recruitment to the posts shall be made
on the basis of the vacancies available till the attainment of the
required percentage;

(¢) 25 percent of the posts shall be filled by the direct
. recruitment from amongst the eligible advocates on the

basis of the written test and viva voice conducted by
the High Court.

(2)  Appointment to the categories (b) and (c) of sub-rule -

(1) of rule 3 shall be made by the High Court by selection of

members of the service from categories (a) and (b) respectively
_onmerit-cum- seniority basis:

- Provided that no member of the service shall be appointed in
the category (b) and (c) of sub-rule (1) of rule 3 unless he has
completed five years and three years continuous Service in
the category (a) and (b) respectively.”

The bar for keeping the posts earmarked as was earlier prescribed in the
Rules, has been done away in the amended provisions. Meaning thereby, if
the vacancies advertised ina particular year remained unfilled, the same can
be carried forward to the next year of recruitment. In view of the aforesaid
change in the Rules, now we are required to test the provisions of law, which
have been pressed by the petitioners and the respondents.

11. . Adecision, after Justice Shetty Commission recommendations have
been adopted, in the case of A/l India Judges' Association (Supra), was
rendered by the Apex Court in the year 2010 in the case of Ramesh Kumar
vs. High Court of Delhi and another’, which is strongly relied by the
petitioners. According to the petitioners, the Apex Court has categorically
held that there cannot be prﬁescription of cut off marks for viva voce, and
moreso where it is not so provided in the Rules, Learned Counsel for the
petitioners has heavily placed reliance in particular on paragraphs 18 and 19
of the report, which read thus : :

“18. These cases are squarely covered by the judgment of
this Court in Hemani Malhotra v, High Court of Delhi,

4, (2010)38CC 104
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wherein it has been held that it was not permissible for
the High Court to  change the criteria of selection in
the midst of selection process. This Court in All India
Judges' Assn. (3) case had accepted Justice Shetty
Commission's Report.in this respect i.e. that there should
be no requirement of securing the minimum marks in
interview, thus, this ought to have been given effect to.
The-Court had issued directions to offer the appointment
to_candidates who had secured the reguisite marks in
aggregate in the written examination as well as_in
interview. ignoring the requirement of securing minimum
marks in interview. In pursuance of those directions, the
Delhi High Court offered the appointment to such
candidates. Selection to the post involved herein has not
been completed in any subsequent years to the selection
process under challenge. Therefore, in the instant case, in
absence of any statuitory requirement of securing minimum
marks in interview, the High Court ought to have followed
the same principle. In such a fact situation, the gquestion
of acquiescence would not arise.

19. In view of the above, as it remains admitted position
that petitioner Ramesh Kumar had secured 46.235% marks
in aggregate and as he was required only to have 45%
marks for appointment, Writ Petition (C) No.57 of 2008
stands allowed. The connected writ petition filed by Desh
Raj Chalia as he failed to secure the required riarks in
aggregate, stands dismissed. The respondents are requested
to offer appointment fo petitioner Ramesh Kumar, at the
earliest, preferably within a period of two months from
the date of submitting the certified copy of this order before
the Delhi High Court. It is, however, clarified that he shall
not be entitled to get any seniority or any other perquisite
on the basis of his notional entitlement. Service benefits
shall be given to him from the date of his appointment. No
costs.” ‘

(emphasis supplied)

Bharat Bhushan Vs. High Court of M.P(DB) 2445
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We are conscious that once the law is laid-down in that respect, the same has
to be adhered to. . . :

12.  As'against the aforesaid, learned Counsel for the respondent High
Court has relied on paragraph 15 of the decision rendered in the case of
Ramesh Kumar (supra) and has contended that it is also held by the Apex
Court that if no procedure is prescribed by the Rules and there is no other
impediment in Iaw, the competent authority while laying down the norms for
selection, may prescribe for the test and further specify. the minimum
benchmarks for written test as well as for viva voce. It is'the contention of
learned Counsel for the respondents in the case of Mahinder Kumar and
others vs. High Court of Madhya Pradesh, through Registrar General &
others’, and in the case of K. Manjusree and X.H. Siraj (supra), since the
selection made by the High Courts was not found fault with by the Apex
Court, the decision rendered by the Apex Cotrt would mean that for viva
voce minimum benchmark can be prescribed.

13. While amending the Rules of 1994, proviso in Rule 7, where
qualification for direct recruitment was prescribed, was added by amendment

.made on 08.06.2005. For the purposes of appreciation, Rule 7 of Rules of
1994 is quoted herein below ; ‘ S

“7. Qualification for direct recruitment.- No person shall
be eligible for appointment by direct recruitment unless :-

(a) he is a citizen of India;

" (b)  he has attained the age of 35 years and has not -
altained the age of 48 years on the first of January of the
year in which applications for appointments are invited;

(c) . he has been for not less than seven years an
Advocate or a Pleader;

(d) he has good character and is of sound health and
free from any bodily defect which renders him unfit for
such appointment.

5. (2013) 118CC87
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The procedure of selection for direct recruitment and
promotion shall be such, as may be specified by the High
" “Court from time to time.” )

This particular aspect was considered by the Apex Court in the Case of
Ramesh Kumar (supra). In paragraph 15 of the decision, the Apex Court
has categorically held that Justice Shetty Commission's recommendations
sugpest prescription of marks for selection of candidates. However,
recommendations, as have been pointed out herein above, were not accepted
in toto. It was left open to the selecting authority to prescribe its own
procedure, if the same was permissible under the relevant rules. )

14, Having referred to the rival pleas, we must now see - what was the
claim made by the petitioner - before the Apex Court in the case of Mahinder
Kumar and others (supra) and what was the issue for consideration before
the Apex Court. Undoubtedly, though eligibility conditions for selection were
already prescribed in the Rules after the amendment but the procedure was
not presctibed and in the light of the proviso added to the amended Rule 7 of

" the Rules, procedure for selection for direct recruitment was prescribed by
_ the High Court. Since the evaluation of the answer-sheets was in fact part of

the procedure to be prescribed, such a prescription of evaluation of answer-
sheets was made the subject matter before the Apex Court in the case of
Mahinder Kumar and others (supra). The Court was not required to consider
the “eligibility conditions” nor the same have been considered in the said case.
There is marked distinction between the *eligibility conditions” and “procedure
for selection”. The eligibility conditions are essentially to be provided in the
rules itself and non-fulfillment of those eligibility conditions become a
disqualification to take part in the selection by any candidate. This aspect
cannot be left open to the authorities to be prescribed on every occasion
whenever the selection is to be done, Therefore, the law laid-down by the
Apex Court in the case of Mahinder Kumar and others (supra), as has been
relied by the learned Counsel for the respondents would be of no avail in the
present case. :

15.  Inview of the aforesaid, we have no doubt in our mind that since the
scheme of selection, as made in the rules nowhere contemplates prescription
of the minimum cutoff marks for viva voce/interview, in the light of the law
laiddown by the Apex Court in Ramesh Kumar (supra), such a prescription
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in the advertisement was not permissible.

16.  Reverting to the decision of the Supreme Court in Ramesh Kumar
(supra), which, in our opinion, is directly on the point. The High Court of
Delhi in the advertisement issued for the selection process, as in the present
case, had prescribed minimum of 50% marks for General category and 45%
marks for Reserved category in the viva voce test. That prescription has
been found to be norms for selection and not a procedural matter. On that
finding, the Supreme court opined that the selection process must be carried
forward on the basis of the norms for selection prescribed in the statutory
rules in force. In absence of statutory rule on that subject/issue, the appointment
process must be in conformity with the decisions of the Supreme Court
(including in 4% India Judges’ Association (3) Vs. Union of India). In para
18, the Court concluded that in absence of any statutory requirement of securin g
minimum marks in interview, the Delhi High Court ought to have followed the
same principles as envisaged in 4/l India Judges' Association (3) case and
the argument of acquiescence can be of no avail. Notably, in that case the
Court granted relief to the writ petitioners before it because, the selection to
the post involved had not been completed in any subsequent years to the
selection process under challenge. This is amply clear from the dictum in
paragraph 18 of the said decision which is extracted in its entirety in paragraph
11 above.

17.  Accordingly, even ifthe present set of writ petitioners before this Court

would succeed on the argument that minimum cut off marks for viva voce/
interview cannot be prescribed by way of advertisement inviting applications,
the question is whether any relief can be granted to the petitioners. As has
been pointed out earlier, the Rules before amendment expressly provided that
unfilled vacancies during the concerned selection process shall not be carried
forward. Indeed, after the amendment, unfilled vacancies in the given selection

process can be carried forward. However, as per the Rules, those vacancies
get subsumed in the following selection process. In other words, the unfilled

vacancies of the selection process of the year 2007 got merged and subsumed
in the vacancies notified in the year 2008. As a result, 20 vacancies were

notified in the year 2008. In the selection process for the year 2008 only 9
candidates were selected and the unfilled vacancies were merged and subsumed

in the vacancies notified in the year 2010. As aresult, in 2010, 20 vacancies
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were advertised as against which only 3 candidates were selected. Indeed,
the writ petitioners participated in the said selection process but the unfilled
vacancies as per the Rules got subsumed in the vacancies notified for selection
process of the subsequent year(s). The High Court has already notified all the
vacancies in the advertisement issued in 2014. Considering the fact that the
advertisement issued on 28.11.2014 for cxamination of Entry Level 2015; 83
vacancies/posts have been notified which include the unfilled vacancies in the
examination conducted in 2010, no relief can be granted to these writ

petitioners unlike in thé case of Ramesh Kumar (supra), wherein the selection
~ process to the post against which relief was claimed by the writ petitioner had
not been completed in any subsequent year to the selection process under
challenge. Notably, there is no challenge to the rule providing for merging or
subsuming of vacant posts in relation to examination conducted in 2010 in the
subsequent advertisement(s) issued for that purpose, for which reason also
the petitioners cannot succeed in getting any relief.

18.  To getover this position, two fold argument was canvassed before us, on
behalf of the petitioners. Firstly, relying on the decision of the Supreme Court'in
the case of Rameshwar and others Vs. Jot Ram®, it was argued that the relief
claimed by the petitioner must be determined as on the date of institution of
proceedings and since they had approached the Apex Court within time, only on
the ground of delay or laches or because of subsequent event they cannot be
denied the relief. This argument at best, in our opinion, will be available to writ
petitioners in Writ Petition Nos.88/2015, 1373/2015, 1376/2015, 1381/2015
and 2531/2015 who had filed writ petition before the Supreme Court challenging
the results declared by the High Court in relation to selection process held in
2010. They had filed writ petitions iramediately thereafter. That contention may
also be available to the writ petitioner in Writ Petition No.No.1372/2015 who
had immediately filed writ petition before the Supreme Court challenging the
selection process of 2008, culminated with the declaration of results. As regards,
* otherwrit petitioners baving filed writ petition, aftér the subsequent selection process
had commenced cannot get any relief whatsoever. With regard to the writ petitions
filed immediately after the culmination of selection process with declaration of
results of the concerned year, the interim relief granted by the Court was of limited
nature - to the extent of appointments made pursuant to the concerned selection

6. AIR 1976 SC 49"
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process subject to the final outcome of the writ petitions. Notably, none of the
_petitionershave challenged the appointments already made pursuant to the said
selection process as such. Their claim is that their names should also have found
place in the select list, having secured requisite aggregate marks. However, since
there is no interim direction to set apart commensurate post(s) of the concerned
selection process (examination), their claim cannot be considered against the
vacancies notified in the advertisement dated 28.11.2014. None of the petitioners
have participated in the said selection process. Indeed, the said advertisement
bears anote that the selection of candidates against the &3 posts will be subject to
the decision in Writ Petition No.101/2010 and Writ Petition No.236/2011 filed
before the Supreme Court by Baldev Singhand Gopal Krishna Sharma. Asregards
‘Baldev Singh, he filed writ petitionin 2010 questioning the validity of examination
results declared in 2008 which as found earlier suffers from delay and laches and
more so because the selection process for 2010 had commenced.

19.  Itisnotpossible to overlook the vested rights of candidates who have
been declared to have been selected and also appointed against the concerned
‘vacancies for the year 2007, 2008 and 2010 respectively. The claim of the writ
petitioners could be taken forward if the vacancies of the concerned year in which
he (they) had appeared for examination was kept vacant and not notified in the
subsequent advertisement for selection of candidates. It is, however, clear from
the record that the unfilled vacancies were notified in the subsequent advertisement
for selection and the selection process proceeded on that basis. None of the
petitioners participated in the subsequent selection process. As the unfilled
vacancies got subsumed by operation of law and also because it was notified in
the subsequent selection process advertisement, no relief can be granted to these
petitioners. For, no relief or challenge in thai regard is found in the writ petitions
though amended. Therefore, it is not possible to accommodate the writ petitioners
by setting aside the selection of candidates who have already been appointed in
the vacancies of the concerned year and more so when no reliefin that behalfhas
been claimed by the petitioners. In other words, the unfilled vacancies for the
examinations held in 2007, 2008 and 2010 are no more existing, having been
notified in the subsequent selection process advertised for that purpose. Similarly,
no direction can be issued to unseat the already appointed candidates merely
because he (they) may have secured lesser aggregate marks than the aggregate
marks of the writ petitioners in the concerned selection process. The candidates
appointed against the vacancies of 2007, 2008 and for that matter 2010 have

i
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completed substantial service and unseating them would result in causing serious
miscarriage of justice to them, as they could have otherwise been appomted against
the unfilled vacancies.

20. Yet another reason as to why entlre exercise cannot be reopened is
 that some of the candidates, who have taken part in the 1mpugned selection
process ard securéd better aggregate marks than that of the petmoners have
not chosen t¢ challenge such action nor are before the Court; and in case the
entire select list is required to be reviewed and fresh select list is required to
be made, those carididates will also have to be offered the post in terms of
their placement i in the select list. Itis not known ‘whether such persons would
be eager to join the services or not. In view of this, it would be endless exercise
which is not required to be undertaken, in the larger interest of the institution.

21. Havmg said so, now we have to examine the aspect whether the
pet1t1oners have any locus to challenge the entire selection in the garb of
challenge to prescription of cutoff marks in interview/viva voce as mentioned

in paragraph 8§ of the advertlsement after takmg partin the selectlon process

unsuccessfully.

+22. - Forthe sake of convenience, entire paragraph 8 of the advertisement
placed on record in W.P. No.1377/2015 as Annexure P-2, said to be issued
in the year 2007, is reproduced below :

“8. (i) For the purpose of shortlisting of candzdates a
preliminary examination comprising, an objective test shall
be conducted and the candidates who qualify in the said
preliminary examination at thé High Court of Madhva
Pradesh, Jabalpur, or at such other places as may be
specified by the High Court, will. be permitted to appear
in the main examination. The questions in the Preliminary
Examination will.be on Law.(same subjects as specified
in Para 8(iii)), English and General Knowledge.

(i) ' Candidates, who qi:alffy in the preliminary
examination, will be required to appear in main written
examination at their.own expenses -at the High Court of
Madhya Pradesh, Jabalpur, or at such other places as may
be specified by the High Court. ’
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(iii) The Written Examination shall consist of two
-papers, each of 3 hours* duration arid of maximum 100
marks. The object of the written test is to assess the
Knowledge of a candidates in Law and latest
pronouncements. 1 st paper shall relate to Constitution of
‘India, Civil Procedure Code, Cr.P.C., LP.C., Hindu
Marriage Act, Hindu Succession Act, Hindu Adoptions and
 Maintenance Act, Transfer of Property Act, Contract Ac,
Specific Relief Act, M.P. Accommndation Control Act,
Limitation Act, Evidence Act and M.P. Land Revenue
Code, N.D.P.S. Act, Schedule Caste Schedule Tribes
(Prevention of Atrocities) Act, Prevention of Corruption
dct, Negotiable Instrument Act and Electricity Act. -

Second Paper will be in two parts, The First part
will contain factual data of a Civil Case and a Criminal
Case on the Basis of which the candidate shall prepare
judgment in the Civil Case and Criminal Case. The Second
Part will contain a passage in Hindi to be translated into
English. and a passage in English to be translated into
Hindi.

(iv) Only such candidates, who sectre minimum marks
in each of papers in the written examination as, decided
by the High Court will be called for interview.

v The interview shall carry 50 marks and minimum
20 marks have to be secured by the candidates.

(vi) Candidates shall be selected on the basis of
marks obtained by them in each paper of the main written
examination and interview separately, subject to
obtaining minimum marks as fixed by the High Court in
the written examination as well as in the interview.

(vii)  On completion of the selection process, the result
of examination (list of selected candidates) shall be
published in M.P. Rajpatra. The result of all the candidates
both successful and unsuccessful shall be declared on the
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website of the M.P. High Court .”

23.  Similarwasthe condition mentioned in paragraph 8 of the advertisement
issued in the year 2008, as is clear from the document placed on record of
W.P. No.1372/2015 as Annexure P-2. Same was the condition prescribed in
the advertisement issued in the year 2010, as is placed on record in W.P.
No.88/2015 as Annexure P-4. '

24,  Learned counsel for the petitioners have heavily placed their reliance
on the case of Rameshwar and others Vs. Jot Ram and others” and would
contend that the right to relief claimed by the petitioners is to be determined
as on the date of institution of proceedings and since they had approached
the Apex Court within time, only on the ground of delay and laches or that
subsequent events have taken place, they cannot be denied the relief. For the
abovesaid reason we have examined the contentions of the petitioners. To
challenge the selection of the year 2007, for the first time the writ petition ws
filed in the Supreme Court being W.P.(C) No.416/2010. There is no reference
whether petitioners had approached any Court of law before filing of the said

" writ petition or not. The selection of the year 2008 was sought to be challenged

in the year 2009 and 2010 by the petitioners by filing W.P. (C) No.471/2009
and W.P.(C) No.101/2010. The selection of the year 2010 was called in
question by filing W.P.N0.221/2011, W.P. N0.214/2011, W.P.N0.225/2011
W.P.(C) No.230/2011, W.P.(C) No.236/2011 and W.P.No.179/2011. The
reliefs claimed were that prescription of such a condition in the advertisement
regarding obtaining minimum marks in the interview be declared illegal. To
that extent no interim relief was granted by the Apex Court but only this much
was said that the appointment, if any, made would be subject o final outcome
of the writ petitions.

25.  Now, it has to be examined whether the petitioners can be allowed to
challenge such a condition after having taken part in the selection process.
The Apex Court in the case of Amlan Jyoti Borooah vs. State of Assam
and others®, has categorically held that the candidates, if have taken part in
the selection without any demur have no right to challenge such conditions as

-they are estopped and precluded from doing so. The relevant part in

paragraphs 29 to 32 of the report reads thus :

7 AIR 1976 SC49 8. ,(2009) 38CC227

[+
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“29. The question which, however, arises for
consideration is as to whether despite the same, we, in
exercise of our jurisdiction. under Article 136 of the
Constitution of India, should mterfere with the impugned
judgment.

30.  The appellant concededly did not question the
appointment of 169 candidates. It is idle to contend that
he was not aware thereof. If he was to challenge the validity
and/or legality of the entire select list in its entirety, he
should have also questioned the recruitment of 169
candidates which took place as far back as on 4-7-2000.

31 Appellant was aware of his position in the select
list. He was also aware of the change in the procedure
adopted by the Selection Committee. He appeared at the
interview without any demur whatsoever although was not
called to appear for the physical ability test prior thereto.
Appellant chose to question.the appointment of 77
candidates not only on the premise that the procedure
adopted by the Selection Committee was illegal but also
on the premise that no new vacancy could have been filled
up from the select list.

32.  The appellant, in our opinion, having accepted the
change in the selection procedure sub silentio, by not
questioning the appointment of 169 candidates, in our
considered opinion, cannot now be permitted to turn round
and contend that the procedure adopted was illegal. He is
estopped and precluded from doing so.”

26.  Keeping in mind the observations in the aforesaid decision and also
the observations in paragraph 18 of Ramesh Kumar's case (supra), we hold
that the petitioners cannot be granted any reliefin the present writ petitions.
They have taken part in the selection as was held in the year 2007, 2008 and
2010 respectively without any demur and even without raising objection in
~ that respect. Only when they failed to get selected on account of not obtaining
the minimum marks in the interview, they resorted to writ remedy. On the

G
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other hand, when ultimately they failed in the final selection, they straightway
rushed to the Supreme Court and filed the petitions only against few persons.
If the entire selection process was said to be vitiated because of applying the
condition of obtaining minimum marks in the interview, all those who have
qualified for interview were required to be added as party to the petitions, as
ultimately those candidates will be directly affected.

27. | Lastly, as the advertisements were only with respect to the vacancies on
the posts as is specifically mentioned in Rule 5 of the Rules of 1994, where it is

* categorically prescribed that the recruitment to the posts shall be made on the.

basis of the vacancies avallable This makes it ¢lear that vacancies aretobe
carried forward and get subsumed inthe next selectlon whichisto commence

Therefore no vacancies of the yéars 2007 2008 or 2010, in which years the
petltloners were candidates for selectlon, are presently available. As a result, the
claim of the petmoners cannot be considered for grant of appomtment against| the
vacancy with reference to advertisement 0o£2007, 2008 or 2010, as the case may
be. For this reason also, the selection said to be made by the respondents cannot
beset aside to accommodate the petitioners nor against the vacancies already
subsumed and merged in the subsequent advertisements, in which process, the
petitioners have not participated, Since the selection for appointment is to be
made from the candidates, who have participated in selection at present, the
candidature of petitioners cannot be taken forward. Even otherwise, since the
unfilled posts have not been kept vacant for the petitioners as there was no interim
.order to this effect, the claim of candidates who are presently partlclpatmg, cannot
be jeopardised. .

28.  While parting, we may reiterate the legal position stated in Ramesh
Kumar (supra) that in absence of statutory rule permitting cutoff marks for
viva voce, all appointment processes hereafter must be in conformity with

- the qualification norm specified in the decisions of the Supreme Court mcludmg

in All India Judges’ Association (3)'s case (supra). :

29.  Asaresult, the writ petitions fail and are hereb}r dismissed. ﬁowever,
in the facts and circumstances of the case, there shall be no order as to costs .

Petition dxsmzssed
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REVIEW PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice Alok Aradhe
Review Pet. No. 230/2015 (J abalpur) decided on 29 April, 2015

SATYAPALANAND ...Petitioner
Vs.
BALNEKETANNYAS & ors. " ...Respondents

Civil Procedure Code (5 of 1908), Order 47 Rule 1 - Review - In
the guise of review, rehearing is not permlsmble In order to seek
review it has to be demonstrated that order suffers from error apparent
on the face of record - The Court while deciding review application
cannot sit on appeal over the judgment or decree passed by it -
Application rejected. ' _ - (Para 8)

Rifder wiar wfear (1908 @7 5). ar3er 47 Fraw 1 — yafdaisT —
gAffat®T o1 ars & g gaarE Ay 98 — yaffates 9t @ fie
g <l s 5 oy, afdw w yee IR | 7T @ ~ =,
gAffats &1 e Poffa s w993 gra wilka Rrfa o a8 5t
i & @R w98 ¥ wedr — AR aeer frar @)

Cases referred :

(2009) 2 SCC 630, (2009) 10 SCC 464, (2008) 8 SCC 612 (2013)
8 SCC 320.

Petitioner in person.
ORDER

The Order of the Court was  delivered by :
ALOK ARADHE, J. :- This interlocutory application filed by the petitioner in
Writ Petition No.4638/2015 which was dismissed by this Courton 6.4.2015,
has been registered as review petltlon by the Office. In this review petition,
the petitioner has prayed for following reliefs:

"In view of the submissions urged above, the order of dismissal
in limine passed on 6.4.2015 be kindly recalled, granting
exemplary costs to the petitioner who has to travel to Jabalpur,

é
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in the absence of any Bench of this Hon’ble Court, at Bhopal,
being perhaps the only capital of a State having no Bench of
the Hon'ble High Court tehre only because the power coupled |
with duty stood not exercised in violations of the Constitutional
mandates & guarantees to provide cheap & speedy justice to
the citizenry in India, & it be, therefore, kindly provide because
providing justice is the paramount duty of the State & till then.
cases of petitioner & others coming from outside Jabalpur, be
directed to be listed on top priority on the top of the Jists in
each & every Court & the Registry be directed to list the cases
both for hearing on merits & admission, grant of ex-parte and
ad-interim reliefs soon upon filing of the writ petitions or other
applications as herein filed, recalling the orders given to the
contrary & allowing all the Hon'ble Judges to exercise the
Judicial Powers vested in them as was being done since for
long many years because the lawful decentralization of j ud1c1al
powers is the constitutional command.

And the facts recorded & observations recorded in para
1,2,3,4,5,6, etc. be kindly deleted as the subject matter is sub
judice & recording of said facts & orders has already caused
great prejudice to the petitioner when matter is awaiting hearing
as per law of the MCC No0.495/2015. And such other reliefs
or further reliefs as deemed deserved in law be kindly granted
to meet the ends of justice.

And contempt proceedings as prayed above agamst Mrs.
Shobha Menon & other contemnors be kindly initiated as per
law after notice suo motu & monthly rend payable be kindly
-declared to be payable at Rs.75/- per month & excess
collected be kindly directed to be refunded to the petitionerin =~
directed time. And, Anand Trust be kindly allowed to join the

_ petitioner in hearing of this writ petition following the law
declared in (1987) 1 SCC 227.

2. In Writ Petition No.4638/2015 which was filed under Article 227 of
the Constitution of India, the petitioner had prayed for the following rehcfs
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"7. (a) In view of the submissions made above, the
operation of the order directing the deposit of Rs.
10,13,078/- before 23.03.2015 be kindly stayed till the
decision of this writ petition, & the cheque dated
20.03.2015, presented before the 1d- Court below drawn
-in its favour, as was directed by it, be directed to be
returned, fo the petitioner, which had been presented, as a
law abiding citizen, but, it was directed not to be en-cashed
then, on 20.03.2015 & case is fixed for hearing on
30.03.2015, as the stay order praved in Writ Petition -
No.2804.2008 had not been then granted & liberty was
granted to Jfile this writ petition by the order e-mailed to
the petitioner dated 24.03.2015. Therefore, stay order be
- kindly e-mailed to the learned Execution Court below
adopting innovative approach to do Justice or by Fax or
Telephone directing the Learned Principal Registrar
Judicial to communicate the order as soon as it is passed,
directed a CC also to be provided to the petitioner, soon
upon passing of the prayed order ex-parte;

(b)  And, the hearing of the MJC No.40/2013 be kindly
directed to be made by such other Hon'ble Court, i.e. other
than the one presided by the learned Judge Mr B.B.Shukla
and Mr. B.S. Bhadhoria to ensure impartial and fair hearing
thereof as per laws of this land, as consntunonally
guaranteed;

(c) And, the hearing of the Execution case No.18/2013
be also similarly directed to be done by another learned
Judge of the Court.below, 1o provide justice as per law &

© constitutionally guaranteed, to provide impartial and
unbiased hearing, as per submissions made in para (b)
above;

(d)  And, in view of the submissions made supported
with judgments of Hon'ble Supreme Court, :the payment
of monthly rent be kindly reduced to Rs. 75/- per month
being the agreed rent as the petitioner is not a trespassed .
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but statutory tenant not liable to pay any damages or mense
profit as per laws of this land, but only the admittedly
agreed rent @ Rs. 75/- per month, directing refund of
excessive amount deposited till 31.06.2015;

(¢)  And, the learned Court below be kindly directed to
take steps as per law to collect the amount of the Bank
Draft cited hereinabove from the State Bank of India,
Bhopal, because having paid the amount in iis favour, in
the manner it was demanded, the petitioner has no more
any authority to deal with it, & to fix the judicial
responsibility for its not in time collection and for not
issuing its receipt in time, the deserved directions be kindly
given, & granting other deserved reliefs;

42, And, contempt proceedings criminal be kindly
initiated suo motu against the learned Senior Advocate
Mrs.Shobha Menon and administrative action against her
be also kindly initiated suo motu to withdraw her status
of a learned Senior Advocate as per law;

(@ ~ And, such exemplary & conpensatory
(sic:compensatory) costs as deemed just be kindly awarded
considering the high costs being suffered by the petitioner,
as per law, who resides at Indore; :

(h)  dnd, that the Bal Niketan Nyas & its Pradhan
Kailash Agrawal and the State of MP be kindly directed
to pay a compensation of Rs. 15 Lakhs by each of them in
all not less than Rs.30,00,000/- because of unlawful entry
made in the premises on 23.04.2014 & causing great infury
to the commercial reputation, dignity & selfrespect of the
petition & for the losses caused because of breaking the
fixtures, showcases, stands racks, etc. & throwing on the
public road various highly valued goods & loss caused by .
breakage & otherwise thereby & a compensatory cost of
not lesser than Rs. 2 Lakhs be kindly directed to be paid to
the petitioner by the two concerned presiding officer of
the executing court who had issued knowingly without
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furisdiction the warrant Jor the delivery of the Physical
possession knowingly exceeding the lawful jurisdiction,
and, who had passed acting contemptuously the order of
dismissal dated 16.12.2014 of MJC No.40/2013 & other
unlawful orders knowingly acting without Jurisdiction &
the order of the dismissal of MJC 561/2012 knowingly
without jurisdiction. And granting such other & further
reliefs as deemed deserved in law, "

3. We have heard the petitioner at length. The petitioner has submitted
that the writ of certiorari does Jie to quash order of inferior courts which have
acted without jurisdiction and the English Common Law view is not applicable
to the countries having written Constitution with fundamental rights and Judicial
review which is the basic feature of the Constitution of India. It is further
submitted that if  judicial order which violates a fundamental right, is a void
order. No one should suffer because of the mistake committed by Court. It is
also urged that the doctrine of alternative remedy would not be applicable in
case an order has been passed by Authority without jurisdiction and in violation
of principles of natural justice or in a case where vires of an Act has been
challenged. In support of his submission, the petitioner has placed reliance in
the decision in Committee of Management and Another v, Vice-Chancellor
and Others, (2009) 2 SCC 630.

4. We have considered the submissions made by the petitioner. From
perusal of reliefs claimed in the interlocutory application filed by the petitioner
which has been registered by the Office as review petition in juxtaposition

with the reliefs claimed in the writ petition which have been reproduced supra,

it is evident that relief No.1 claimed in this interlocutory application is a
substantive part of the relief which was not even claimed in the writ petition.
Therefore, the same cannot be entertained by means of this interlocutory
application.

5. So faras the second reliefin this application is concemed, from close
scrutiny of the order dated 6.4.2015 passed in Writ Petition No.463 8/2015,
it is apparent that this Court has merely referred to the facts and has not made
any observation therefore, the question of deleting the same does not arise.

6. As far as the relief pertaining to initiation of proceeding for contempt



W

LLR[2015]M.P. Satya Pal Anand Vs. Bal Neketan Nyas (OB) 2461

against learned senior counsel is concerned, the same has already been turned
down for the reasons recorded in paragraph 18 of the order dated 6.4.2015
passed in Writ Petition No.4638/2015 which reads as undes-

"18. The relief claimed by the petitioner in paragraph 7 (f) is
with regard to initiation of suo motu proceeding against senior
counsel. In our considered opinion, such a relief, is
misconceived as in the proceeding under Article 227 of the
Constitution of India, the contempt proceeding cannot-be
initiated, more so without makin g concerned person as
respondent in the proceeding. As a result, even that relief need
- notdetain us in disposing of this petition."

7. As far as the petitioner's prayer for a direction that rent of Rs.75 per
month is payable and excess rent be refunded to the petitioner is concerned,
the same is also sans substance as the aforesaid aspect of the matter has been
dealt with in paragraph 11 of the order dated 6.4.2015 passed in Writ Petition
N0.4638/2015 which reads as under: |

"11. In order to appreciate the scope of challenge to the
aforesaid order it is pertinent to note that against judgment .
and decree of eviction dated 10.10.2012 passed by the trial
Court, the petitioner has filed First Appeal No.1037/2012
which was admitted by a Bench of this Court vide order dated
21.12.2012 and execution of the decree was stayed subject

. to fulfillment of conditions mentioned therein. The order passed

" by the Bench of this Court has already beeri reproduced in
paragraph 5 of this order. That order has been aliowed to
attain finality. From perusal of paragraph 5 of this order it is
evident that the Bench of this Court has directed the appellant
therein to deposit the rent at the rate of Rs.5692/- per month
strictly in terms of section 13 of M.P. Accomm_odation Control’
Act, 1961. In view of order dated 21.12.2012 passed by a
Bench of this Court in aforesaid First Appeal, the respondent
No.1 filed an application under section 151 of the Code of
Civil Procedure in which prayer was made that since the
petitioner has not coniplied with the terms and conditions of
order dated 21.12.2012, therefore, warrant of possession be
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-issued.”

8. Tt is well settled i in law that in the guise of review, rehearing is not
permissible. In ordet to seek review it has to be demonstrated that order
suffers from error apparent on the face-of record. The Court while deciding
the application for review cannot sit on appeal over the judgment or decree
passed by it. [See: S. Bagirathi Ammal v. Palani Roman Catholic Mission,
(2009) 10 SCC 464, State-of West Bengal and Others v. Kamal Sengupta
and Another, (2008) 8 SCC 612 and Kamlesh Verma v. Mayawati, (2013)
8 SCC 320 J Even otherwise, the impugned order neither suffers from any
error apparent on the face of record nor any jurisdictional infirmity warranting
interference of this Court in review jurisdiction. From perusal of the application,
we find no ground for recall of the order dated 6.4.2015 passed in-Writ Petition
No 4638/2015, is made out.

9.  Intheresult, we do not find any merit in this review petmon The same
failsand is hereby dlsrmssed

Petition dismissed.

" "LL.R. [2015] M..P., 2462
* REVIEWPETITION |
Before Mr. Justice A. M. Khanwilkar, Chief Justice &
Mr. Justice Alok Aradhe
Review Pet. No. 23 172015 (Jabalpur) decided on 29 April, 2015

SATYA PALANAND - : " ...Petitioner
Vs, ° . :
~BAL NEKETAN NYAS & ors. . ...Respondents

Civil Procedure Code (5 of 1908), Order 47 Rule I - Review - Decree
for eviction was passed against applicant - In First Appeal, while granting
interim order, ai;plicimt was directed to pay the monthly rent @ Rs. 5692
. per month as directed by Trial Court - Held - Applicant is required to pay
. the monthly rent strictly in accordance with the provisions of Section 13 of

M.P. Accommodation Control Act, 1961 - Impugned order does not suffer
from any error apparent on the face of record nor any jurisdictional mﬁrmxty
- Review apphcatlon dlsmlssed ' _ (Parad&’)
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Cases referred :

2015 SCC Online SC 170, (1988) 2 SCC 602.
Petitioner in person.

ORDER:
The Order of the Court ™ was delivered by.

" ALok ARADHE, J. :- This interlocutory apphcatlon has been filed by the

petitioner in Writ Petition No.2804/201 5 which was filed under Article 226
of the Constitution of India and was dismissed by this Court on 24.3.2015 in
view of the law lald down by a three-Judge Bench of the Supreme Court in
Radheshyam and another Vs. Chhabinath and others, 2015 SCC Online
SC 170 and in'the case of 4.R. Antulay Vs. R.S. Nayak, ( 1988) 28CC 602,
This application has been registered as review petition by the Office in which.
the petitioner has prayed for following reliefs: '

"The impugned order dated 24.3.2015 be kindly recalled to
do full & complete justice to the petitioner. And, by an ex-
parte order, the compliance of order dated 25.2.2015 be
kindly stayed & if the amount 0of Rs.10,13,078/= paid as law
abiding citizen, by a Cheque dated 20-3-2015 drawn in favour-

_ of the 1d. Court below as was directed by it, if stands collected
by now, then directions be given ex-parte that the said amount
be directed within seven days from the date of the order passed
to meet the ends of justice. And, such other & further reliefs
as deemed deserved by this victim of indisputable miscarriage
of justice & travesty of j justice be kindly granted to him in
these public law proceedings recalling that a VOID order could
be challenged at any time in any proceedmgs "
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2. In Writ Petition No.2804/2015, the petitioner had prayed for the
following reliefs: '

" "7.(a) In view of the submissions made above, the
impugned order dated 16.12.2014 directing dismissal of -
the MJC No.40/2013 be kindly be quashed by a writ of
Certiorari and granting such other reliefs as deemed
deserved in law exercising constitutional powers vested in
this Hon'ble Court under Article 226 of the Constitution
of India and by a writ of Mandamus the respondent No.2
be directed not to re-issue any warrant of delivery of
physical possession of the premises in the lawful possession
of the petitioner in this own rights till the mandatory
investigations are completed as per law, so that a running
business of the petitioner is not disturbed abruptly in

violation of his rights to have justice as per law of this
land.

(b) .And the amount of the compensation claimed be
. kindly granted as prayed or such other amount as estimated
to be just upon the facts herein in the public law
- proceedings and the respondents be directed to make -
payment of the directed amount of the compensation and
exemplary costs in a just time and report compliance to
this Hon 'ble Court within directed time.

(c) And the respondent No.3 be kindly directed to
investigate and submit his report under what circumstances
such heavy Police force remained at the premises of the
petitioner when it is said in the order dated 16.5.2014 that
there was no judicial order passed directing the Police force
to be present there during the far long time when the
execution of the warrant for delivery of the physical
possession was being carried out on 23.4.2014 till 2.00
p.m. and even thereafter without the authority of law and
directing such action against the process servers who have
made a false statement of fact that there was no police
force when they had been executing the warrant under
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question on 23.4.2014. ’

(d)  -That the order passed in case of MJC No.563/12
" on 16.12.2014 be kindly quashed and set aside passing
such order thereupon as deemed Just, '

(e)  That J"udgés (Protection) Act, 1985 be kindly read
down as prayed herein,

(0 That such further or additional reliefs as deemed
just be kindly grarited together with costs deemed Just”.

3. We have heard the petitioner at length. The petitioner submitted that
the order dated 24.3.2015 passed in Writ Petition No.2804/2015 deserves
to be recalled in view of the law laid down in 4.R. Antuldy (supra). Paragraph
5 ofthe order passed in Writ Petition No.2804/2015 reads as under:

“S.  The petitioner filed F irst Appeal No.1037/12, which
was admitted by a Bench of this Court vide order dated
21.12.2012 and the execution of the decree for eviction was
stayed subject to fulfillment of conditions mentioned therejn. -
The relevant extract of the order reads as under:

"Several contentions have been raised by appellant
including virus and provisions as envisaged under Section
3 of the M.P. Accommodation Control Act to be
unconstitutional and further it has been submitted that
appellant never agreed to pay rent @ Rs.15/- per square
feet of the tenanted premises and therefore he is not bound
{0 pay or deposit the rent as decided by learned trial Court
in the impugned judgment. Appellant further submits that
notice of enhancement of rent Sent by respondents to
appellant was never served upon him although it. was
served upon his Manager. Hence according to him, service
on Manager of said notice cannot be said to be Service
upon appellant. It has also been submitted by him that he
is ready to pay or deposit the contractual rent which is Rs.
75/- per month. Hence, it has been prayed that monetary
part of the decree be also stayed alongwith the eviction’
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part of the decree till the decision of this appeal.

_ Having heard appellant and learned senior counsel
“for respondents, it is directed that eviction part oj: the
decree shall remain stayed till the decision of this appeal.
However, since there will be no irreparable loss to the
appellant in depositing the decreetal (sic.:decretal) amount
and further he will not suffer any irreparable loss in case
he deposits monthly rent @ Rs.5692/- as directed by learned
trial Court that part of decree is not stayed.

_. The objection which appellant has raised during the course
of argument shall be decided at the time of final
.. adjudication of the appeal.

‘Thus, the execution of eviction part of decree shall remain
stayed on the following conditions:-

(@) The appellant shall deposit decreetal (sic:decretbl)
amount of Rs. 1,13,840/- on or before 22.12.2012 in the
tr:al Court/ Executing Court.

(i) he shall also deposit the monthly rent @ Rs.5 692/-
strictly in terms to Section 13 of the M P. Accommodation
Control Act.

(iii)  the appellant shall also deposit the cost of plaintijfs/
respondents on or before 22.12.2012 as directed by the
learned trial Court and

(zv) the respondents No. 1. to 12 shall be free to

withdraw the amount so deposited by appellant in the trial

Court/Executing Court after furnishing security to the
" satisfaction of that Court.

It is however, made clear that if any of the aforesaid
conditions is violated by the appellant, the respondents
No.1 tol2 shall be free to execute the decree”.

4. Thus, it isevident that the petmoner is required to pay the monthly rent at
the rate of Rs.5692/- strictly in terms of Section 13 of the M.P. Accommodation
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- Control Act, 1961 and is required to deposit the decretal amount of Rs.1 ,13,840/-
on or before 22.12.2012 before the trial Court in view of the order dated
. 21.12.2012 passed in First Appeal No. 1037/2012 Therefore, no such reliefin
this application, as prayed for by the petitioner, can be granted. Even otherwise,
the impugned order neither suffers from any error apparent on the face of record
. norany jurisdictional infirmity warranting mterfereuce of this Court in review
jurisdiction. From perusal of the application, we find no ground for recall of the
order dated 24.3.2015 passed i in Writ Petition N0.2804/2015, is made out.-

5. In the result, the review petition fails and is het el;y dismissed.

* Petition dismisseéd.
" ‘.
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APPELLATE CIVIL
Before Mr. Justice R.S. Jha . .
M A, No 1544/2013 (Jabalpur) decided on 3 July, 2014

KISHANLAL &.ots. : . : _...Appeuhms
Vs. . 7 : "
HEMRAJ JAISWAL & ors. - ' _ Respondents

A. Motor Vehicles Act (59. of 1988), Sectwn 163 -
Computation of notional income - Deceased not skilled. labour -
Notional income assessed Rs. 100/- per day Not faulted (Para 3)

7 ﬂfevwafﬁﬁwv(msa &7 59), 577'\’716‘3-— W?Iﬁ??:'m
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oy ’ -

B. Notional income - Uneducated and unskilled person -
Rs. 100/- per day in the year 2008 - The same is applicable and binding
on the Tribunal on the date of award i.e. 2011 . ’ ‘(Para2)
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Case referred :
2008 ACJ 1488 (SC).
Kapil Patwardhan, for the appellants.
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(Supplied: Paragraph numbers)
ORDER

n mA, J.:-This appeal has been filed by the appellants being
aggrieved by the award dated 17-4-2013 passed by Xth Additional Motor
Accidents Claims Tribunal, Jabalpur in MVC No. 362/2011 wherein on account
of death of Durgesh in an accident the tribunal has awarded a sum of ¥
4,01,000/- to the claimants towards compensation.

2. The only ground on which the award is assailed by the learned counsel
for the appellants is that the Tribunal should have assessed the notional income
of the deceased as T 4500/- instead of ¥ 3000/-, while computing the
compensation. It is submitted that a sum of ¥ 100/~ has been calculated on
the basis of the decision rendered by the Supreme Court in the case of Laxmi
Devi v. Mohammad Tabbar & another, reported in 2008 ACJ 1488 (SC)
wherein it has been held that even for an uneducated or unskilled persona
minimum income of ¥ 100/- per day should be assessed as notional income of
the deceased and on that basis compensation has to be awarded. It is submitted
that the aforesaid decision of the Supreme Court in the case of Laxmi Devi
(supra) was rendered in the year 2008 while in the present case the accident
had occurred in the year 2011. In the circumstances, the tribunal should have
assessed the notional income of the deceased as ¥ 4500/-.

3. Having heard the learned counsel for the appellant and after perusing
the impugned award it is observed that the tribunal has taken into consideration
the fact that there is no evidence on record regarding income of the deceased
and that the deceased was not a skilled labour and on that account has computed
the notional income of the deceased as ¥ 100/- per day which cannot be
found fault with in view of the decision rendered by the Supreme Court in the
case of Laxmi Devi (supra) which was applicable and binding on the tribunal
as on the date of the award.

4, In the circumstances, I do not find any illegality or perversity in the
impugned award. The compensation of ¥ 4,01,000/- awarded towards the
compensation for the death of the deceased appears to be proper. The appeal
filed by the appellants, being meritless is accordingly dismissed.

Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice M.K. Mudgal
M.A. No. 2808/2010 (Jabalpur) decided on 11 August, 2015

SHAMEENA BANO (SMT.) & ors. ' ' ...Appellants
Vs.
RAMNARESH PATEL & ors. ‘ ...Respondents

(Alongwith M.A. No. 3089/2010)

A..  Motor Veliicles Act (59 of 1988), Section 173 -
Compensation - Dependency - Deceased had six dependents at the
time of his death - Personal expenses should have been 1/4th of his
income and not 1/3rd - Award modified. (Paras 10 to 12)

CaA Fiev T ARMAIT (1988 *T 59), T 173 — GOHT —
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B. Motor Vehicles Act (59 of 1988), Section 147 - Liability
of Insurance Company - Driver of the jeep was having L.M.V. license
whereas he was driving Transport Vehicle - Insurance company is not
liable - Insurance Company shall pay and recover from the owner.

(Paras 14 to 17)
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Cases referred :

2009 (4) MPHT 99, (2008) 2 SCC 721, 2009(2) ACCD 1122 (SC),
2013(3) TAC 392 (SC), 2014(4) TAC 676 (SC).

Kapzl Panvardhan 'for the appellants in M A. No. 2808/2010.

N.S. Ruprah, for the appellants in M.A. No. 3089/2010 & for the
respondent No. 3 in M. A. No. 2808/2010.

Vinod Tiwari, for the respondent Nos. 1 & 2 in M.A. No. 2808/
2010 & for the respondents No. 6 & 7 in M.A. No. 3089/2010.

Hakim Khan, for the respondent No.4 in M.A. No. 2808/2010 &
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for the respondent No. 8 in M.A. No. 3085/2010.
' JUDGMENT

ML.K. MubpGAL, J. :- By this judgment both the miscellaneous appeals
bearing MA No. 2808/10 and 3089/10 which have arisen from the award
dated 14-05- 2010 passed by XIXth Motor Accident Claims Tribunal,
Jabalpur in Claim Case No. 220/09. are being decided simultaneously.

2. In this appeal the appellants of MA No. 2808/10 are referred to as
the Applicants, the respondent No. T Ram Naresh, who was the driver of the
offending vehicle referred to as the non-applicant No. 1, the respondent No.
2 Upendra Gautam, who was the registered owner of the said vehicle referred
to as the non-applicant No. 2, the respondent No. 3 Royal Sundram Allianze,
which insured the said vehicle referred to as the non-applicant No. 3 and the
respondent No. 4 Smt, Sundaria, who is the mother of the deceased referred
to as the non-applicant No. 4.

3. The admitted facts of the case are that the non-applicant No. 2 Upendra
Gautam was the registered owner of the offending vehicle Marshal Max bearing
No. MP17-TA-0206, which was being driven at 5:30 am on 01-10-2008 by
the non-applicant No. 1 Ram Naresh Patel, who was engaged as a driver.
The said vehicle was insured by the non-applicant No. 3 Insurance Company
for the period from 29-09-2008 to 28-09-2009 vide the Insurance Policy
Ex.D/1. The non-applicant No. 1 was holding a Driving Licence to drive LMV
vide Ex.D/2. The alleged incident took place at 5:30 am on 01-10-2008 when
the said vehicle was being driven by the non-applicant No. 1 and it dashed an
unknown truck. The deceased Shabbir Mohammed Khan, who was travelling
in the said vehicle, sustained severe injuries and as a result of which he died.

The applicant No. 1 to 5 and Nonapplicant No. 4 are the legal heirs of the
deceased.

4, Facts in brief of the case are that the deceased Shabbir Mohammed
Khan was going from Satna to his native village Sirmour at 5:30 am on
01-10-2008 by Marshal Max bearing No, MP17-TA-0206, which was being
driven by the non-applicant No. 1 in a very negligent manner and dashed with
an unknown truck near Satna-Rewa Batia turn. The deceased sustained severe
injuries and as aresult of which he died. The F.LR. bearing Crime No. 589/08
(Ex.P/2) was lodged at the Police Station, Rampur Baghelan. The applicants
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filed a claim petition before the learned Claims Tribunal for compensation of
Rs.40,30,000/- alleging that monthly income of the deceases was 21,528/-
and there were five persons dependents on the deceased and were deprived

of the means of their livelihood. The applicants have claimed the damages as
stated earlier.

5. Non-applicant No. 1 & 2 failed to appear before the Claims Tribunal
and did not file any reply to deny the allegations made in the claim petition.
Non-applicant No. 3 submitting its reply and denying the averments made in
the claim petition has pleaded that the driver, the non-applicant No. 1, who
was involved in the accident, was not having a valid driving licence to drive
the transport vehicle owing to which the Insurance Company is not liable to
pay the damages as claimed by the applicants in their petition '

6. Learned Clalms Tribunal after frammg the issues and recordlng the
evidence of both the parties passed the impugned award granting compensation
of Rs. 24,53,600/- and non-applicant No. 1 to 3 were held liable to pay the
said compensation to the applicants along with the interest jointly or severely.

7. Being aggneved by the 1mpugned award, the applicants have filed
MA No. 28-08-10 for enhancement of the award and the non-applicant No.
3 Insurance Company has filed the appeal challenging the legality and propriety
of the award holding the Insurance Company liable for payment of the
compensation by it.

3. On perusal of the pleadings of both the parties, the recorded evidence
and the findings recorded by the learned Claims Tribunal it is not disputed
that the deceased died in the alleged incident and the offending vehicle was
being driven by the non-applicant No. 1. The age of the deceased was 47
years when the alleged incident took place. The monthly income of the
deceased has been determined to be Rs.23,400/- per month, which has not
been challenged by any party and the compensation was determined by
multiplier of 13, which has also not been challenged by anyone of them.

9. The questions that arise that for consideration in these appeals are

~ that:-

) Whether the Claims Tribunal has committed any errorin
assessing the compensatlon by deducting the personal expenses
of the deceased as 1/3rd of his income whereas there were
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six dependents of the deceased when he died ?

(i1) Whether the Insurance Company is liable to pay the

compensation ?
Issue No. 1
10.  Learned counsel for the applicants has submitted that there were six

dependents of the deceased when he died because the applicant No. 1to 5
are his wife and children and tlie non-applicant No. 4 is his mother, Where the
number of dependents of the deceased was more than four, the deduction
towards personal and living expenses of the deceased ought to have been
assessed as 1/4th of his income but the learned Claims Tribunal having
considered the evidence on record has deduced 1/3rd of his income towards
for his personal expenses. The said findings are against the judgment of Saria
Verma and other vs Delhi Transport Corporation and other 2009 Vol. 4
MPHT Page 99.

I1.  Onperusal of the record and the statements of the witnesses, it can be
safely inferred that there were six persons dependents on the deceased when
he died. In Para 21 of the impugned award, learned Claims Tribunal has
deducted 1/3rd amount of the deceased income for his personal expenses. In
the Sarla Vermajudgment which has been referred towards the Hon'ble Apex
Court has held in Para 13 and 14 of the said judgment that when the number
of dependents family members are more than four, the deduction for personal
expenses of the deceased should be 1/4th of his income, therefore it is
concluded that the compensation ought to have been assessed on the basis of
deduction of 1/4th income for the personal expenses of the deceased.

12,  Theincome of the deceased has been determined in Para 20 of the
impugned award as Rs.23,400/-. After deduction of 1/4th of the said amount,
the dependency of the legal heirs of the deceased would be Rs.17,550/- per

month and the multiplier by 12 is equal to Rs.2,10,600/- per annum.
Considering the age of the deceased, the compensation is to be assessed by
the multiplier 13 as per Para 21 of the impugned award on the basis of which
the compensation on this count would work at Rs.27,37,800/-. The said
multiplier is just and proper. As per Para 21 of the award only Rs.20,000/-
has been allowed for funcral expenses, consortium etc. which is not only
improper but also megre. No amount for loss of love and affection to the wife
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and children has been awarded, therefore Rs.70,000/- is awarded for funeral
expenses, consortium and love and affection etc. In this manner, the total
amount of compensation is.determined at Rs, 28,07,800/-, The learned Claims
Tribunal has awarded Rs.24,53,600/- as the amount of compensation,
therefore Rs.28,07,800- 24,53,600/- = the actual amount of Rs. 3,54,200/-
is additionally awarded to the legal heirs of the deceased.

+ 13. TheissueNo. 1 is decided accordingly.

Isswie No. 2

'14." " 'Learned counsel for the non-applicant no.3 submits that the non-

applicant no. 1, who was driving the offending vehicle, had a only valid licence
to drive L.M.V., therefore, he was authorized to drive only L.M.V. on the

- basisof the driving licence Ex.D/2. But, there was no endorsement on the

Ex.D/2 authorizing him to drive a transport vehicle because of that he was not
authorized to drive the offending vehicle on the date of the alleged incident. In
the said circumstances, the Insurance company is not liable to pay the
compensation as awarded by the learned Claims Tribunal. Learned counsel
further submits that the learned trial court placing reliance upon a judgment of
National Insurance Co. vs.;Annappd Irappa Nesaria, (2008) 2 SCC 721

. held the insurance company responsible for payment of the compensation

awarded in the impugned judgment. But the rational of the said judgment is
not applicable in this case because in the said case the incident occurred on
23.05.1998 before the amendment in the Motor Vehicles Act. The said
amendment in the Motor Vehicles Act came into force from 28.03.2001
wherein transport vehicle has been defined under Clause 47 of Section 2 of
the Act. Section 3 thereof requires the driver to have an endorsement which
would entitle him to ply such vehicle. Learned counsel placing reliance upon a
judgment of Oriental Insurance Co. Ltd. vs. Angad Kol and others, 2009
(2) ACCD 1122 (SC) has contended that in the instant case, the alleged
incident took place on 1.10.1998 after commencement of the amended
provision. In the said circumstances it is inferred that the driving licence Ex.D/
2 which non-applicant no.1 had carried no such endorsement to drive transport
vehicle. The said licence was only valid to drive L.M.V,, therefore, the
Insurance company is not liable to pay the compensation.

15.  Learned counsel for the applicants controverting the submissions made
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on behalf of the non-applicant no. 3 and placing reliance upon the judgments
of S. lyyapan vs. M/s. United India Insurance Company Ltd. and another,
2013 (3) TAC 392 (8.C.) and Kulwant Singh and others vs. Oriental
Insurance Company Ltd. 2014 (4) T.A.C. 676 (8.C.) has contended that
the learned Claims Tribunal has not committed any error in holding the Insurance
company liable to pay the compensation.

16.  Heard the arguments of both-the parties and perused the impugned
award. :

17. Indisputably, the alleged incident took place on 1.10.2008 after
commencement of the amended provision wherein the transport vehicle is
defined under Clause 47 of Section 2 of the Act. There is no dispute between
both the parties about the offending vehicle being transport vehicle. The issue
involved in this matter is squarely covered by the judgment of the Angad Kol
(supra), on the basis of which, it is concluded that the non—apphcant no.l was
having a L.M.V. driving licence on the basis of which he was not authorized to
drive the transport vehicle i.e. offending vehicle. In the instant case, the
offending vehicle was the transport vehicle. The judgments cited by the learned
counsel for the applicants do not support the submissions made by him because
the case of S. Iyyapan (supfa) is related to the accident that occurred on
23.5.1998 before the amendment in the Act and the judgment of Kulwant
Singh (supra).is based on the judgment of S. Iyyapa n (supra) whereas the
date of incident in this case is 01-10-2008. Therefore, both the judgments do
not help the applicants in this case. On the basis of the aforesaid discussion it
is concluded that as the driver of the offending vehicle was not holding the
valid driving licence to drive the transport vehicle and so the Insurance company
cannot be held liable to pay for the compensation but the claimants are the
third party of the policy, in the interest of justice it would be apt that the
Insurance company be directed to pay the entire amount to the claimants as it
is the liability of the insurer under Motor Vehicle Act to pay the compensation
to the third party i.e. the claimants because the liability of the Insurance
Company is a statutory one as held by the Hon'ble Apex Court in the case of
S. Iyyapan (supra) wherein several other judgments of the same intent have
been referred to but the Insurance Company shall be entitled to recover the
said amount from the driver and owner of the offending vehicle because it was

not the case of non-applicant No. 1 & 2 that there was endorsement in the
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Ex.D/2 to drive the transport vehicle. '

18.  Keeping in view the aforesaid discussions, Miscellaneous appeal no.
2808/2010 is partly allowed and an amount of Rs.3,54,200/- is enhanced
and the said amount shall be paid with interést @ 6% per annum from the
date of application till its payment. The said amount shall be disbursed among
the applicants and the non—apphcant no. 4 according to the learned Claims
Tribunal award.

19.  Miscellaneous appeal no. 3089/2010 filed by the Insurance company
is partly allowed holding that though the insurance company is not liable to
pay the comp ensation in the instance case but the said company shall pay the
entire amount to the claimants and the i insurance company shall be entitled to
recover the said amount from the non-applicants no. 1 and 2 i.e. the driver
and owner. '

20.  Both the appeals are disposed of accordlngly

21.  Cost of the appeals shall be borne by the respondent No. 1 & 2 i.e.
drive and owner.

Appeal disposed of .
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APPELLATE CRIMINAL
' Before Mr. Justice N.K. Gupta
© Cr.A.No. 884/1998 (Jabalpur) decided on 4 August, 2015

ASHOK & ors. - ' ...Appellants
Vs, o _
STATE OFM.P. ' ... Respondents

A Penal Code (45 of 1 860), Sectmn 3267149 - Grievous Injury
- Unlawful Assembly - Appellant No.1 caused injuries by means of
IKatarna - The remaining appellants came on the spot after the assault
was concluded by the appellant No.1 and when the remaining appellants
assaulted the injured by means of lathi, there is no overt act on the
part of the appellant No.1 - It cannot be held that the appellants No. 2
to 4 had common object with appellant No.1 to cause grievous injury -
All accused persons are responsible for their own act - Only appellant
No.1 is guilty of causing grievous injuries by means of Katarna and
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. remaining accused persons cannot be held guilty under Section 326/
149 L.P.C. (Para 6 to 10)
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B. Penal Code (45 of 1860), Section 325 - Grievous Injuries
- Accused four in number reached on the spot after the assault was
concluded by appellant No.1 - Remaining accused started assaulting
injured by means of lathi - All the four were sharing common intention
- They are held guilty for offence punishable under Section 325/149 of
- LP.C, : (Paras 10 to 12)
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C. Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(x) & 3(2)(v) - No material to
show that the'injured was beaten because he belonged to S.C./S.T.-In
fact the injured had encroached upon a Govt. land and the appellant
wanted to grab that land - Mere utterance of Caste by itself would not
be sufficient to make out a case under the Act, 1989 - Appellants
acquitted, (Paras 13, 14)
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D. Criminal Procedure Code, 1973 (2 of 1974), Section 320 -
Compromise - Complainant has filed compromise application during
the pendency of appeal which-was duly verified - Application for
compromise accepted in respect of appellants No. 2 to 4 who have
been convicted under Section 325/34 - Application in respect of
appellant No.1 rejected - However, the sentence is reduced to the period
already undergone and fine amount is enhanced to a sum of Rs. 10000
from Rs. 1000/-. : .(Para 16, 19)
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Cases referrad : - "

AIR 1989 SC 1456, 2005(4) MPLJ 467, AIR 1999 SC 2181, AIR
1993 SC 1256, AIR 1973 SC 2418. ' '

Sankalp Kochar, for the appellants.
Ajay Tamrakar, P.L. for the respondent/State.

JUDGMENT

N.K. Guprta, J. :- The appellants have preferred the present appeal
being aggrieved with the judgment dated 19/3/1998 passed by the Special

‘Judge under SC/ST (Prevention of Atrocities) Act, Damoh in Special Case

No.452/1996 whereby each of the appellant has been convicted of offénce
under Sections 148, 506-B of IPC and Sections 3(1)(x) and 3(2)(v) of SC/
ST (Prevention of Atrocities) Act (hereinafter referred to as "Special Act™)
and sentenced to one year's RI, six months' RI, six months' RI and three
years' RI respectively. The appellant No.1 has also been convicted of offence
under Section 326 of IPC and sentenced to three years' RI with fine of
Rs.1000/-, whereas the remaining appellants have been convicted of offence
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under Sections 326/149 of IPC and the sentence similar to the appellant No.1
was passed against them.

2. The prosecution's story, in short, is that on 7.11.1996 the complainant
Nanhe Bhai (PW-2) was going to the house of one Lakhan Singh to get some
.grains at Village Jhagri (Police Station Pathariya District Damoh). In front of
the house of Gulab Singh, appellant No.1 Ashok Lodhi detained him and
abused him with obscene wordsand words related to his caste and gave blow
" of katarna on his head. Thereafter he gave a second blow on his left wrist. In
the meantime, the other appellants Chandan Singh, Deo Singh, Roop Singh
and Devi Singh arrived with sticks. They also abused the complainant with
-obscene words and the words related to the caste of the complainant and
assaulted him with sticks causing various grave injuries. Witnesses Gulab Singh
(PW-5), Mulu (PW-1) and Badi Bahu (PW-3)-wife of the complainant had
saved the complainant. Complainant Nanhe Blai went to the Police Station
Pathariya with the help of others and lodged an FIR Ex.P-2. He was sent for
his medico legal examination to the Primary Health Centre, Pathariya. Dr.E.
Minj (PW-10) examined the complainant Nanhe Bhai and gave his report
Ex.P-15A. He found two incised wounds to the complainant, out of them one
was on his head-and second was on his left wrist. Three blunt wounds were
found upon the complainant on his right wrist, left thigh and right knee.
Complainant Nanhe Bhai was reférred for his X-ray examination.
Dr.0O.P.Dubey (PW-6) examined the victim Nanhe Bhai radio-fogically and
gave his report Ex.P-13.He found a fracture of ulna bone in his left hand as
- well as right hand. There was a fracture in femur bone. After due investigation,
a charge sheet was filed before the Special Judge, Damoh.

3. The appellants-accused abjured their guilt. They did not take a specific
plea, however they have stated that they were falsely implicated in the matter
and no defence evidence was adduced.

4. ' After considering the evidence adduced by the prosecution, the Special
Judge, Damoh convicted and sentenced the appellants as mentioned above.

3. During the pendency. of this appeal, appellant No.5 Devi Singh had
expired, and therefore his appeal was dismissed being abated. Also [A
No.12854/2015 was filed under Section 320 of Cr.P.C. The complainant
Nanhe Bhai appeared before the Court and as per the direction of this Court,
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he appeared before the Registrar (J-1), and as per the report of Registrar (J-

- 1), the dispute between the parties was resolved and the application was

moved by complainant Nanhe Bhai with free consent and he voluntarily agreed
to do compromise. Therefore, the said application is also to be decided by
the present judgment,

6. = Asargued by the learned counsel for the appellants, the role of each
of the appellant should be examined first and thereafter conclusion may be
drawn about the offences done by them. Mulu (PW-1), Nanhe Bhai (PW-2),
Badi Bahu (PW-3) and Gulab Singh (PW-5) were examined as eye-witnesses.
Mulu (PW-1) and Gulab Singh (PW-5) have turned hostile. They have stated
that complainant Nanhe Bhai assaulted the appellant No.l Ashok, and
therefore Ashok ran away from the spot. He jumped over a wall in following
the appellant No.1 Ashok, complainant Nanhe Bhai also tried to jump the
wall, but in doing so he fell down on the earth and sustained injuries, whereas
Nanhe Bhai and Badi Bahu have stated that initially appellant No.1 Ashok
caused two blows with katarna and injured the complainant Nanhe Bhai on
his head and left hand. Some confusion was recorded in the statement of Badi
Bahu and thereafter she was re-cross examined and in para 11 of her statement,
she has:stated that the injury of katarnawas caused on the left hand of victim
Nanhe Bhai. These two witnesses have categorically stated that of the
appellants, Chandan Singh gave blow of a stick causing injury on the right
hand of complainant Nanhe Bhai. Appellant Roop Singh gave a blow of stick
causing injury on the right thigh of the victim and appellant Devi Singh gave a
blow causing injury on his knee. Tt is true that Badi Bahu is the wife of
complainant Nanhe Bhai and no indep endent'witness is available in support
of complainant Nanhe Bhai. However, the testimony of witnesses Muinand . .
Gulab Singh appears to be dis-believable, because their version could not be
corroborated by the medical evidence. According to Dr.Minj (PW-10) victim
Nanhe Bhai sustained two incised wounds, one was on the head and second
was on the left wrist. Those injuries could not be caused due to fall on the
ground. It appears that the witnesses Mulu and Gulab Singh have turned
hostile and they are taking the side of the appellants.

7. Thetestimony of victim Nanhe Bhai is duly corroborated by the timely

“lodged FIR Ex.P-2. The incident took place at 5:30 PM and looking to the

injuries of victim Nand Kishore, some time must have been consumed while
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reaching to the police station, and therefore looking to the time in lodging the
FIR, the FIR Ex.P-2 was lodged within time. The testimony of complainant
Nanhe Bhai 15 duly confirmed by Dr.Minj (PW-10), who found incised wounds
on the head and left hand of the complainant, and contused wounds on the
right hand, left thigh and right knee. Dr. Minj has stated about the places of
. injuries and the places of injuries were same as stated by the complainant and
eye-witness Badi Bahu. Further the testimony of the complainant is duly
corroborated by Dr. O.P.Dubey (PW-6), who proved his radio-logical report
Ex.P-13 and found that there were three fractures upon complainant Nanhe
Bhai, one was on the left hand, second was on the right hand and third was on
the left femur bone. '

8. After considering the evidence given by the complainant, eye-witness
Badi Bahu, timely lodged FIR; the medical evidence of Dr. Minj as wéll as Dr.
Dubey, it is proved beyond doubt that appellant No.1 Ashok caused two
incised wounds with sharp cutting weapon to complainant Nanhe Bhai, whereas
the remaining appellants caused three injuries with sticks causing two fractures
to complainant Nanhe Bhai. The learned counsel for the appellants has
submitted that no fracture was found below wound caused by the appellant
No.1 in the left hand of complainant Nanhe Bhai, and therefore offence of the
appellant No.l may fall within the purview of Section 324 of IPC. If in
connection of this contention, the MLC reports as well as radio-logical report
are examined, then complainant Nanhe Bhai did not say that except of appellant
No.1, any other appellant assaulted in his left hand. In the FIR Ex.P-2, it is
specifically mentioned that the injury caused on the left wrist of complainant
Nanhe Bhai was caused by appellant No.1 Ashok and none else had caused
any injury on his left hand, and therefore Dr. Minj (PW-10) found one incised
wound on the mid of left arm. The word "middle" is not mentioned in the
deposition of Dr.Minj but, it is mentioned in his report Ex.P-15A. Also Dr.
Dubey (PW-6) found fracture in ulna bone of his left hand at middle portion,
and therefore fracture is corresponding to the incised wound caused in left
hand of complainant Nanhe Bhai, and therefore the offence of appellant No. 1
shall fall within the purview of Section 326 of IPC.

9. It would be apparent that at the time of incident, complainant Nanhe
Bhai was on his way and the incident was caused in front of house of Gulab
Singh and at that time Nanhe Bhai did not do any act so that any right of
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private defence or sudden or grave provocation would have accrued to the
appellants. Each of the appellant gave powerful blow with the weapon kept

. by them. When a person keeps a weapon and assaults with a weapon, then

he should know the result of his overt-act, and therefore according to the
provisions of Section 39 of IPC where all the appellants knew the result of
their overtact and assault was done without any sudden or grave provocation
or any right of private defence, then voluritarily they caused grievous hurt to
complainant Nanhe Bhai, out of them appellant Ashok No.1 had caused a
grave injury with the help of sharp cutting weapon, whereas other appellants
had caused grave injuries with the help of sticks, and therefore independently
the appellant No.1 is guilty of offence under Section 326 of IPC, whereas the
remaining appellants are guilty of offence under Section 325 of IPC.

10. - Thetrial Court has convicted the remaining appellants of offence under
Section 326 read with Section 149 of IPC on the ground that all the appellants
had constituted unlawful assembly and in furtherance of their common object
they committed the crime, however if the facts of the case are examined, then
it would be apparent that initially when the appellant No.1 Ashok assaulted
the complainant Nanhe Bhai, other appellants were not present and when
they assaulted complainant Nanhe Bhai, then the appellant No.1 did not repeat

. the assault. When the crime of offence under Section 326 of IPC ‘was

committed by the appellant No.1 Ashok and at that time no other appellant

. ‘was present at the spot. Hence, when offence committed by appellant No.1

Ashok, in absence of other accused, no unlawful assembly could be
constituted. In this connection, the judgment of Hon'ble Apex Court in the
case of " dllauddin Mian and others Vs. State of Bihar" (AIR 1989 SC '
1456) may be referrea and a little portion of that Jjudgment is reproduced as

- under:-

........ There must be a nexus between the common object and
the offence committed and if it is found that the same was
committed to accomplish the common object every member
of the assembly will become liable for the same. Therefore,
any offence committed by a member of an unlawful assembly
in prosecution of anyone or more of the five objects mentioned
in Section 141 will render his companions constituting the °
unlawful assembly liable for that offence with the aid of Section
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In the light of the aforesaid judgment, if the factual position of this case is
examined, then it would be apparent that there is no evidence against the
appellants that they were pre-determined to cause grievous hurt to complainant
Nanhe Bhai. For considering the common intention or common object and
consequently constitution of unlawful assembly, there must be previous meeting
of mind. While meeting of mind of the accused persons may take place prior
to the incident and it may take place soon before the incident. In the present
case, nobody knew that Nanhe Bhai would pass in front of house of Gulab
Singh, and therefore there was no meeting of mind of the appellants prior to
the incident. Secondly, when other appellants came to the spot, appellant
No:1 Ashok had already concluded his overt-act, and thereafter he did nothing,
Hence, it appears that there was no meeting of mind took place between all
the appellants. Let it be discussed in detail. When Nanhe Bhai was found in
front of house of Gulab Singh by the appellant No.1, and therefore he started
assaulting in absence of remaining appellants, and therefore according to the
provisions of Section 141 of IPC, no unlawful assembly was constitited when
the appellant No.1 started assaulting complainant Nanhe Bhai. When other
appellants assaulted complainant Nanhe Bhai, there is no overt-act of appellant
No.l Ashok to show that he had any common object with them. Other
appellants were four in number, and therefore they could not constitute unlawful
assembly in absence of common object of appellant No.1 Ashok. Under such
circumstances, in the present case, no unlawful assembly was constituted, and .
therefore the trial Court has committed an error in convicting the appellants of
offence under Section 148 of IPC. Similarly, the trial Court has committed an
error in convicting the remaining appellants for the offence under Section 326
of IPC with the help of Section 149 of IPC. When unlawful assembly has not
been constituted, then nio one can be convicted for a particular offence done
by one of the accused with the help of Section 149 of IPC.

11. When it is found that no unlawful assembly was constituted at the
time of incident, then the overt-act of each of the appellant should be examined
separately. As discussed above, it is proved beyond doubt that appellant No.1
Ashok had committed the offence under Section 326 of IPC and when other
_ appellants assaulted the victim, he did not participate further, and therefore it
cannot be said that he had any common intention with other accused persons.
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Hence the appellant No.1 Ashok cannot be convicted of offence under Section
325 of IPC either directly or with the help of Section 34 of IPC.

12. . Similarly, as discussed above, the remaining appellants reached to the
spot when the appellant No.1 had already concluded his blows, and therefore
it cannot be said that the remaining appellants had intended to assault the
complainant Nanhe Bhai by sharp cutting weapon, and theréfore they cannot
be convicted of offence under Section 326 read with Section 34-of IPC. 1t
would be apparent that the remaining appellants were four in number and
they caused two grave injuries, one was on the right hand and another was on
the thigh of the complainant, which indicates that out of these four appellants,’
only two appellants had caused grave injuries té the complainant, However,
at that time each of the appellant had participated in the assault and if assault
was caused with a stick, then each of them shouild know that a fracture could: -
be caused to the victim. Hence the common intention of each of the appellant
is proved with other appellants for the offence undef Section 325 of IPC, and
therefore the remaining appellants would have been convicted of ffence under
Section 325 read with Section 34 6f IPC. ‘ ’

13.  Thetrial Court has convicted the appellants of offerice urider Section.
3(2)(v) of the Special Act. However, if the evidence of Nand Kishore and
Badi Bahu is considered, then there is no evidence that the appellant No. 1
Ashok assaulted the complainant Narithe Bhai on the basis of his gaste. In
para 13 of evidence givén by victim Nanhe Bhai, it would be apparent that
Nanhe Bhai had encroached on a Government land and the appellant Ashok.
wanted to encroach that land by dispossessing Nanhe Bhai. Since the casté’
was not the reason for the quarrel that took place between the parties, then
the appellant could not be convicted of offencé under Section 3(2)(v) of the
Special Act. The trial Court has committed an error in convicting the appellants

for that offence. } : ‘

14. Similarly, when it is not proved that the offence committed by the
appellants was committed due to the caste of the complainant, therefore only.
uttering the word "chamra", it cannot be said that the appellants insulted the
complainant on the basis of his caste. In this connection the judgment passed
in the case of "dnil Kumar Pandey Vs. Daulat Prasad", [2005(4) MPLJ
467] may be referred, in which it is held that if someone has been called by
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name of his caste without any intention to insult or humiliate a member of
scheduled caste, then no offence under Section 3(1)(x) of the Special Act is
made out. In the light of the aforesaid judgment, the trial Court has committed
an error in convicting the appellants of offence under Section 3(1)(x) of the
Special Act.

15.  Ttisstated by Nanhe Bhai and Badi Bahu that after causing injuries to
the victim, when the witnesses reached to the spot, the appellants ran away.
Nanhe Bhai did not say in his statement before the trial Court that any threat
was given by any of the appellant. Also Nanhe Bhai was examined before the
Court in the month of June 1997, whereas the incident took place in November
1996. Nanhe Bhai did not state that the threat given by the appellants as
mentioned in the FIR Ex.P-2 was executed by the appellants thereafter. Hence

if it is presumed that the appellants gave any threat to complainant Nanhe
Bhai, then it does not fall within the purview of "criminal intimidation”. Hence,
the appellants could not be convicted for any part of offence under Section
506 of IPC. The trial Court has committed an error in convicting the appellants
for the offence under Section 506-B of IPC.

16.  Before coming to the conclusion of sentence, an order should be passed
on IA No.12854/15, an application for seeking permission to compromise. It
is true that the victim has entered into a compromise with free consent. Out of
the offences, proved against the appellants, offence under Section 325 of IPC
is compoundable with permission of the Court. If the dispute between the
partics is resolved and the complainant is ready to do compromise in the case
with free consent, it would be proper to give permission to do compromise.
However, the offence under Section 326 of IPC is not compoundable, and
therefore the application cannot be accepted for the appeliant No.1 Ashok,
who is guilty of offence under Section 326 of IPC. Accordingly, IANo.12854/
2015 is hereby disposed off with a direction that it is allowed for the appellants
" No.2 to 4 relating to offence under Section 325 of IPC and in the result the
appellants No.2 to 4 shall be acquitted from the charge of Section 325 of IPC
in the light of the compromise, whereas the application of compromise is not
accepted for the applicant No.1 Ashok. However, looking to the voluntarilyness
of complainant Nanhe Bhai, the effect of compromise will be considered at
the time of order of sentence. '

17.  So far as the sennnce is concerned, it is to be passed against the

'y
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appellant No.1 for the offence under Section 326 of IPC. In this connection,
the learned counsel for the appellants has invited attention of this Court to the
judgment of Hon'ble the Apex Court in the case of "Surendra Nath Mohanty
Vs. State of Orissa" (AIR 1999 SC 2181), "Pashora Singh Vs. State of
Punjab" (AIR 1993 SC 1256) and "Ram Pujan Vs. State of UP", (AIR
1973 SC 2418). He further submitted that Hon'ble the Apex Court in the
case of compromise, reduced the sentence of the accused for the period for
which he remained in the custody, and therefore in the present case the
sentence of the appellant No.1 be reduced to the period for which he remained -
in the custody. However, if the Judgments of Hon'ble the Apex Court are
examined, then in the case of Surendra Nath Mohanty (supra) the custody
period of the appellant was 3 months, in the case of Pashora Singh (supra)
the custody period of the appellant was 11 months and 22 days and in the '
case of Ram Pujan (supra) the custody period of the appellant was 4 months.
In the present case, the trial Court did not prepare the certificate under Section
428 of Cr.P. C. Actually, when the judgment is passed and the file is handed
over to the Criminal Réader, then control of the file does not remain with the
Presiding Officer, though it is the duty of the Presiding Officer to pass a
certificate under Section 428 of Cr.P.C. But if file is not produced before him
by the Criminal Reader, then no certificate will be available in such case file.Jt
is advisable that the custody period of each of the appellant-accused should

.be meritioned in the judgment itself so that in case lapses are caused by the

Criminal Reader, even then the appellate Court can find out about the custody
period of the accused, which can be adjusted towards the sentence.

18. - After perusal of entire record, it appears that the appellant No.1
Ashok was arrested on27.11.1926 and was released'on bail on 29.11.1996.
Thereafter he remained on bail during the trial and his sentence was already
suspended by the trial Court at the time of passing of judgment and thereafter
his execution of jail sentence was suspended by this Court vide order dated
17.4.1998, and therefore the appellant No.1 remained in the custody for three
days only. However, the appellant has faced the trial and appeal since the
year 1996 i.e. for last 19 years. Also the compromise took place between the
complainant Nanhe Bhai and the appellant No.1 Ashok. The appellant No.1
Ashok was the first offender and after taking these facts into consideration, it
would be proper to reduce the jail sentence of appellant No.1 Ashok to the

-
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period for which he remained in the custody, but a heavy fine should be nnposed
upon him, .

19.  Onthe basis of the aforesaid discussion, the present appeal filed
by the appellants is hereby partly allowed. Each of the appellant is
acquitted from the charge of Sections 148, 506-B of IPC and Sections
3(D() & 3(2)(v) of the SC/ST (Prevention of Atrocities) Act. The
appellants No.2 to 4 are also acquitted from the charge of Section 326/
149 of IPC. They cannot be convicted of offence under Section 325 of
"IPC in the light of the compromise. Hence the appellants No.2 to 4 are
acqu1tted from all the charges. They would be entitled to get the ﬁne
amount back, if they have deposited the same before the trial Court. The
appellant No.1 is acquitted fr_f);n all the charges except the charge under
Section 326 of IPC. However, ini the light of the aforesaid discussion, his
sentence is reduced to the period for which he remained in the custody
by enhancing the fine amount from a sum of Rs.1000/- to a sum of
Rs.10,000/-. The appellant No.1 is directed to deposit the remaining fine
amount before the trial Court within two months from today, failing which
he shall undergo for one year's RI. Though compromise took place
between the parties, and therefore compensation is not required to be
granted to the complainant, however as per the provisions of Section
357 of Cr.P.C. (Madhya Pradesh amendment) compensation is required
to be granted, because the complainant of the present case belongs to a
scheduled caste. Hence, it is directed that if fine is deposited, then a sum
" 0of Rs.2000/- be given to complainant Nanhe Bhai S/o Shri Kadorilal
resident of Jhagrl Police Station Patharlya District Damoh by way of
compensation.

19.  Atpresentall the éppellants are on bail, therefore their presence is no-

more required before this Court, therefore it is directed that their bail bonds
shall stand discharged.

20. A copy of this judgment be sent to the trial Court with its record for
information and compliance with direction that if fine is not deposited in the

given time period, same be recovered as per the provisions of Section'68 of |

IPC.

Order accordingly.

v
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CIVIL REVISION
Before Ms. Justice Vandana Kasrekar
Civil Rev. No. 327/2012 (Jabalpur) decided on 19 August, 2015

SABDALSINGH & anr. .- ...Applicants
Vs. C
SHIVRAJ SINGH THAKUR & ors. ~...Non-applicants

Civil Procedure Code (5 of 1 908), Seci‘tbn 11 - Res-judicata - In

- previous suit relief claimed was that of declaration and in subsequeént suit

relief claimed is partition although the parties are same and subject matter
is same - As cause of action is different therefore subsequent suit is not
hit by Principle of Res-]udlcata Petltmn dismissed. (Paras6 & 7)
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Cases referred :
AIR 2003 SC 718, AIR 1996 SCC 378.

Imtzaz Husain, for the applicants.
. R.S. Siddiqui, for the non-applicants No. 1 to 3.
. K.L. Prajapati, for the non-applicants No. 1 to 14,16 & 17.

ORDER

Ms. VANDANA KASREKAR, J. :- The petitioners have filed this Civil
Revision challenging the order dated 30.08.2012 passed by Civil Judge Class-
I, Begamganj, District Raisen in Civil Suit No, 39-A/201 0, thereby rejecting
the appllcatlon filed under Order 7 Rulc 11 of the C.P.C.

2, Brief facts of the case are that the plaintiffs/respondents ﬁled Civil
Suit for partition, possession and declaration against the defendants/petitioners.

The defendants/petitioners have filed an application under Order 7 Rule 11 of
the C:P.C. for dismissal of the suit on the ground of res judicata stating that
the suit is barred by principle of res _|ud1cata in view of the judgment and
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decree passed in Civil Suit No. 82-A/2004 which was affirmed in Civil Appeal
No. 8-A/2005 vide its judgment-and decree dated 09.04.2007.

3. The Court below rejected the applicatioﬁ filed by the petitioners. Against
the said order the petitioners have filed Review Petition which was also
dismissed. Being aggrieved by both the orders the petitioners have filed a
Writ Petition No. 20066/2011 before this Court. The Writ Petition was
disposed of vide order dated 27.01.2012 with a direction to the trial Court to
frame preliminary issue whether the suit is barred by res judicata and to try
the same in accordance with law without being influenced by order dated
14.09.2011 and 24.10.2011, In compliance of the order of this Court, the
trial Court framed issue on the point of res judicata and permitted the parties
to lead the evidence on the issue so framed. After recording the evidence the
trial Court vide impugned order dated 30.08.2012 has held that the suit filed
by the plaintiffs/respondents is not barred by the principle of res judicata.
Being aggrieved by this order, the petitioners have filed the present revision.

4, Learned counsel for the petitioners argues that the trial Court has erred in
holding that the suit is not barred by res judicata. He further argues that in earlier
suit the parties as well as the subject matter of the suit is same as in the subsequent
suit and, therefore, the trial Court has committed an error in not dismissing the suit
on the principle of res judicata. He further argues that in the carlier suit the trial
Court has found that the plaintiffs are not the owner of the suit lands and the said
judgment has attained the finality in First Appeal as well as Second Appeal and,
therefore, the plaintiffs cannot file a suit against for partition as the question of
partition does not arise on the sarhe dependent and consequential on the title of
the property. He further argues that as in the previous suit the plaintiffs failed to
prove their title, there is no question of decree of any partition in favour of the
respondents/plaintiffs, therefore, he prays for dismissal of the suit on the ground of
res judicata, He relies on the judgment passed by Apex Court in the case of
Abdul Rehman Vs. Prasony Bai and another AIR 2003 SC 718.

5. On the other hand, learned counsel appearing for the respondents
submit that although the disputed land is the same as involved in the previous
suit and the parties are same but issues and the cause of action in the subsequent
suit is different. In the previous suit the plaintiff has claimed the relief for
declaration while in the subsequent suit, he prays for relief of partition. Thus,
the relief claimed in both the suits are different and, therefore, trial Court has
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not committed any error in deciding the preliminary issue in favour of the
respondents/plaintiffs. Learned counsel placed reliance on the judgment passed
by Apex Court in the case of Deva Ram and another Vs. Ishwar Chand
and.another, AIR 1996 SCC 378.

6. I have heard learned counsel for the parties and perused the plaint
filed by, the petitioners of the previous suit as weil as the subsequent suit.
From pérusal of the relief clause, it is apparent that the relief which is claimed
in the previous suit is that of the declaration, while in the subsequent suit the
relief claimed by the plaintiffs is regarding the partition although the parties
and the subject matter of the suit is identical in both the cases, however, the
relief which is claimed in both the cases are different- The Hon'ble Apex Court
in Deva Ram and Another (supra) in paragraph 3 has heIEi as under:-

_ “3.Inthe previous suit, which was instituted by the respondents,
an issue, namely, Issue No.5 was framed on the status of the
appellant as to whether they were the tenants of the land in
suit under the respondents but in the subsequent suit did not
plead that they were the tenants under the respondents. What

they pleaded was that they were in possession since a long

time namely from Samvat 2005 and had, therefore, acquired
title by adverse possession. Consequently, in the subsequent
suits, the issue which was raised and tried in the previous suit
was not raised, framed or tried and no finding, therefore, came
to be recorded as to whether the defendants were tenants of
the land in suit. It is true that the instant suit which is the
subsequent suit, is between the same parties who had litigated
in the previous suit and it is also true that the subject matter of
this suit, namely, the disputed land, is the same as was involved
in the previous suit but the issues and causes of action were
different. Consequently, the basic requirement for the
applicability of rule of res judicata is wanting and, therefore,
in the absence of pleadings, in the absence of issues and in
the absence of any finding, it is not open to the learned counsel
for the appellants to invoke the rule of res judicata on the
ground that in the earlier suit it was found by trial Court that
the appellants were the tenants of the land in dispute under
the respondents.”
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7. Inthesaid judgment, the Apex Court has held that it is true that the instant
suit which is the subsequent suit, is between the same parties who had litigated in
the previous suit and it is also true that the subject matter of this suit, namely, the
disputed land, is the same as was involved in the previous suit but the issues and

causes of action were different. Consequently, the basic requirement for the
applicability of rule of res judicata is wanting and, therefore, the Apex Court has
held that the appellants cannot invoke the rule of res judicata on the ground that in
the earlier suit it was found by trial Court that the appellants were the tenants of
the land in dispute under the respondents. In the present case also the subject
matter of the suit is same, parties are same, however, the cause of action in both
the suits are different and, therefore, it cannot be said that the suit is hit by principle
of res judicata, The judgment relied upon by leamed counsel for the petitioners is
not applicable in the present case as in the present case as it wasalready held that
the cause of action is different in both the suits. So far as, question of confirmation
oftitle and claiming the refiefof partition in the previous suit is concemned, it is held
that in the subsequent suit the plaintiffs have claimed the relief of partition and
whether he can claim the partition when he has no title in the suitin question which
is to be tried by the Courts below after the trial. Thus the trial Court has not
committed any error much less material irregularity in deciding the prelm:unary
issue in favour of the plairitiffs/respondents.

8 Thus, the revision fails and is hereby dismissed without any order as
to costs.

Revision dismissed.

LL.R. [2015] M.P., 2490
CRIMINAL REVISION
Before Mr. Justice Alok Verma
Cr. Rev. No. 162/2014 (Indore) decided on 14 January, 2013

UMESH SINGH & ors. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

(Alongwith Cr. Rev. No. 246/2014)

A. Penal Code (45 of 1860), Section 307 and Criminal
Procedure Code, 1973 (2 of 1974), Section 227/228 - Framing of Charge
- Scuffle took place between complainant party and police personnel -
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No bony injury was found on the body of victim - Police personnel were
having service revolver which was not used - Considering the nature
of injuries, it is clear that the force with which the injuries were caused,
was not intended to cause grievous injury - Charge u/s 307 not made
out - Trial Court directed to reconsider the framing of charge
considering the bar created by Sectigin 197 of Cr.P.C. to whether police
personnel were on duty. (Paras 7 to 9)
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B. Penal Code (45 of 1860), Sections 333 & 353 -
Obstruction while performing official duty - Bike of the son of
complainant ‘collided with that of a police official - ‘Other police
personnel reached on spot to support poelice personnel - Trial court
should consider framing of charge u/s 333,353, as they were obstructed
while performing official duties. : - (Paras 6 to 10)

@ gUe WA (1860 FT 45), GO 333 7 353 — TMMSNT B

&1 e #vd W vy — Rmoemwed @ qF @) Atex wEfea

gferaedt I Mex wsfea 9 coud - YRraedl o1 wmefa e @ fag
a1 yfagsdl #@e W ugd — RERw <mrew & aRiY 333, 353 @
mﬁammﬁﬁmﬁwﬁmmmﬁq?ﬁ%mﬁﬁm
ﬁa‘gﬂmﬁwﬁmﬁfmwam -

Nilesh Dave, for the applicants
7 L.L. Sharma,Dy. G.A. for the non-applicant/State.
" Gaurav Verma, for the non-applicant Nos. 2 to 6.

 JUDGMENT

- ALOK VERMA, J. - This common order shall govern the disposal of
CRR nos. 162/2014 arid 246/2014 as they arise from the same incident resulting
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into two separate cases counter to each other.

2. " According to the prosecution story, the incident took place on 02/06/
2012 at about 6.30 am. The genesis of the incident is stated to be minor
collision of bike of son of the complainant Dashrathsingh with that of a police
official. The dispute arose between the policeman and the son of complainant,
At that movement, the present accused, who were six in number, reached the
spot to support the police official. They also inflicted injuries on complainant
Dashrath, his brother Chandrabhansingh, his son Umendra Singh and his uncle
Nirbhaysingh. They also tried to drag them to Bolero vehicle, in which, they
reached the village by showing them service revolver. On listening hue and cry
of the incident, other villagers also came on the spot. It is alleged that with the
help of them, the complainants overpowered the police party, snatched the
revolver from accused Pradeep Chouhan, which was later handed over to
Station In-charge, police station— Cant. On the basis of the complaint lodged
by villagers, the police station — Bherugarh, Neemuch registered crime no.
130/2012 under sections 323, 506, 307/34 of IPC against the police personnel,
who were six in number. After investigation, charge sheet was filed.

3. The police personnel also filed a complaint against the villagers stating

therein that when they went to village for search of the person, against whom,

warrant was issued, they were attacked by the villagers and they were
wrongfully confined. On their complaint, crime no. 131/2012 under sections
147, 149, 323, 342, 506, 353 and 333 of IPC was registered. After
investigation, two separate charge-sheets were filed before the concerning
Magistrate, who committed the cases to the Court of Session. Being counter
to each other, the cases were made over to First Additional Sessions Judge,
Neemuch. ' ‘

4. Learned 1st ASJ by impugned order dated 15/01/2014 in CRR no.
162/2014 heard both the parties on the question of framing of charges and
found that prima facie offences under sections 147, 148, 307 in alternative
307/149, 323 in alternative 323/149 ( five counts ), 342 of IPC are made out.
Accordingly, learned ASJ framed seven charges which are similar in nature
against the six accused persons.

5. Aggrieved by the impugned order, CRR no. 162/2014 was filed on
the ground that in x-ray report, no bony injury was found in the scull of injured
. Dashrathsingh and therefore, offence under section 307 of IPC is not made

L 1]
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out inter-alia and also that charge no. 5 which is common to all the accused
was not based on the facts of the case as Akhatabai, Jinat and Shamina are
not-injured persons in the presént case and similarly, Chand Mohd, Mohd
Parvej and Kalu are not co-accused in the present case. It is also argued that
at the time of the incident, the police personnel were on duty and therefore,
cognizance cannot be taken against them as bar under section 197 of CrP.C
is created. ' '

6. In CRR no. 246/ 2014 is filed against the impugned order dated
15/01/2014, by which, learned ASJ found that prima facie offence under
sections 147, 342, 323 in alternative 323 read with section 149, 506 of IPC
are made out against the present applicant, This revision is filed on the ground
inter-alia that offence under sections 353 and 333 of IPC was registered

- initially and however, the learned Additional Sessions Judge not framed the
charge under these sections. The police personnel were on official duty and
therefore, they were obstructed while performing their official duty, and as
such, the charge under sections 353 and 333 of IPC should also be framed. It
is also argued that in this case, the police personnel suffered grievous injury,
which were dangers to life and therefore, the charge under-section 307 of
IPC should also be framed. - ;

7. In CRR no. 162/2014, photocopies of the complaint and the charge-
sheet are filed. On page 119, X-report is available which shows that there is
no bony injury on the scull of Dashrathsingh. Apart from the injuries on his
head, he suffered injury on his left arm and on his waist, Nirbhaysingh suffered
a crush injury on his neck and Chandrabhansingh also suffered minor injury.
. Though one of the accused was carrying his service revolver during the incident,
the same was not used as fire arm. It is alleged that butt was used to inflict
injury on Darashrathsingh. Apart from the revolver, it is alleged that hockey
stick was used to inflict injury on the complainant. Taking all the nature of
injuries, it is clear that force with which the injuries were caused, was not
intended to cause grievous injury. No bony injury was found and therefore, -
the charge under section 307 of IPC is not made out.

8. So far as the arguments in respect of charge no. 5 is concerned, after
going through the copies of the charge-sheet, it is clear that these persons are
not injured in the present case and those stated to be the accused, are also
" not the accused in the present case. It appears that due to some clerical /
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typographical error, this lapse has taken place

9. Accordmbly, CRR no. 1 62/ 7014 isallowed. The unpugned order dated
15/01/2014 and the charge framed in compliance thereof are set aside. The
miatter is remanded back to concerning Court with direction that it should re-
consider the framing of charge in light of the observations made hereinabove
in respect of section 307 of IPC and also take into consideration, whether
police personnel were on duty and bar creatcd by section 197 of Cr.P.C
applies in this particular case.

10." Coming to CRR no. 246/2014, I find that the case was initially

registered under sections 353 and 333 of IPC, Learned Additional Sessions .

Judge has not considered, whether the police personnel were on duty and
therefore, CRR no. 246/2014 is also allowed. The impugned order dated
15/01/2014 dnd the charge framéd in comphance thereof are also set aside. It
is directed that learned Additional Sessions Judge to take into consideration,

whether the police personie] were on'official duty and charge under sections
333 and 353 of IPC are made out.

11. It is needless to say that in case, learned J udge found after due
consideration that all the charges are triable by Judicial Magistrate First Class,
he may take recourse as per the provision of section 228 of Cr.P.C.

12. With this directions and observations, CRR nos. 162/2014 and 246/
2014 stand disposed of.

C ¢ as per rules.
Revision disposed of.

LL.R. [2015] ML.P., 2494
MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C.No. 5 863/2008 (Indore) decided on 19 November, 2014

SUBODH KUMAR GUPTA ...Applicant
Vs. '
SMT ALPANA GUPTA & anr. ...Non-applicants

(Alongwith M.Cr.C. No. 5317/2010)
Criminal Procedure Code, 1973 (2 of 1 974), Section 482 and

w)
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Penal Code (45 of 1860), Sections 406, 420, 461, 471 & 120-B -
Jurisdiction of Criminal Court - There is a dispute regarding the lease
of the dairy farm to the respondent no. 2 - Itis purely a dispute of civil
nature and for this purpose the jurisdiction vested in a criminal Court
cannot be invoked to settle a dispute which is purely of civil nature -
Proceedings quashed. _ (Para 16)
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Cases referred :

_ (2009) 1 SCC (Cri) 801, (2010) 1 SCC (Cri) 1115, AIR 1971 SC
1389, AIR 1963 SC 1430.

S.C. Bagadia with D.K. Chhabra, for the appllcant in M.Cr.C. No.
5863/2008 and for the non-applicant in M.Cr.C. No. 5317/2010,

Jai Singh with M. Bachawat, for the non-applicants in M.Cr.C. No.
5863/2008 and for the applicant in M.Cr.C. No. 5317/2010.

ORDER

ALOK VERMA, J = This common order shall govern the dlsposal of
.M.Cr.C. Nos.5863/2008 and 5317/2010.

2. "The facts giving rise to these two applications under Section 482-of
Cr.P.C. are that the applicant of M.Cr.C. No.5863/2008 Subodh Kumar
Gupta who shall be referred to as applicant, for sake of convenience filed an
criminal complaint against the respondents Smt. Alpana Gupta and
Manakchand Agrawal, who shall be referred to as respondent Nos.1 and 2
respectively, for sake of convenience, before the Court of Chief Judicial .
Magistrate, Mandsaur. The complaint was filed under Sections 406, 420,
461,471 and 120 B of IPC.

3. Accordlng to the averments made in the complaint, the applicanf
owned amodern Dairy Farm in which 200 cattle heads of hybrid hostenprison,
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jersey cows, bulls and calves were kept. The total cost in the year 1980 was
Rs.40,269/-. According to the applicant, he handed over possession of the
farm along with 200 cattle heads to respondent No.2 on lease, The lease rent
was Rs.12,000/- per year. Respondent No.2 paid lease rent upto the year
1992-1993 which was deposited in the personal account of the applicant on
08.12.1992. After the year 1992-1993, the respondent No.2 stopped paying
lease rent. When the present applicant demanded the amount, he refused to
pay him the amount and also refused to handover the cattle heads. Even after

he stopped paying lease rent, as the resnondent No.2 was his relative, he did -

not take any action in good faith, However, on 07.06.2002, he served a notice
to respondent No.2 but respondent No.2 did not reply the notice. He also
senta complaint to Superintendent of Police, Mandsaur by aregistered letter.
Finally, he lodged the complaint before Police Station City Kotwali, Mandsaur
on 23.07.2003. However, the  police did not take any action. According to
the applicant, the respondent No.2 had even shown payment of lease rent in
his income tax return as he was an income tax payee. On 22.07.2003 when
he again claimed the cattle heads, the respondent No.2 refused to handover
the cattle heads and informed him that he handed over all the cattle to respondent
No.1 Smt. Alpana Gupta.

4. Accordmg to the applicant, from the very beginning thc intention of
the respondent No.2 was to deceit him. He entered into a conspiracy with
respondent No.1 and they both committed the offence of breach of trust in
respect of the cattle heads. On this premises, the complaint was filed before
the Court of Chief Judicial Magistrate, Mandsaur. It transpires from the record
that the learned Chief Judicial Magistrate ordered investigation under Section
156(3) of Cr.P.C., on which the Crime No.138/2004 was registered at Police
Station City Kotwali, Mandsaur under Sections 406, 420, 468, 471 and 120
B on27.02.2004. After investigation, a final report (closure) was filed by the
police station under Section 173 of Cr.P.C. as closure No0.91/2004 on
31.07.2004. It was stated in the final report that no evidence was found for
registering the crime under aforesaid sections. It is also stated in the report
that no documents in respect of giving the farm on lease to respondent No.2
was submitted before the police. On receiving the closure report the learned
Chief Judicial Magistrate proceeded to inquire under Section 200 and 202 of
Cr.P.C. The statements of complainant Subodh Gupta and another witness
Anil Kumar Gupta was recorded by the learned Chief Judicial Magistrate and

—

1
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thereafter the learned Magistrate passed the order dated 13.01 .2008 whereby
- the learned Magistrate taking into consideratioti the statements of the present:
applicant and the witness gave a finding that prima-facie no offence under
Sections 406, 420, 461, 471 and 120 B appear to have been committed.
Accordingly, he dismissed the complaint and also excepted the closure report
submitted by the police in Crime No.138/2004.

5. Against this order, revision was filed before the Sessions Court,
Mandsaur which was made over to 4* Additional Sessions Judge, Mandsaur,
who, vide order dated 14.07.2008 dismissed the revision, so far as it relates
to respondent No.1. However, the leamned Additional Sessions J udge ordered
to proceed against the respondent No.2 observing that : -
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6. 'Aggrieved by the order passed by the 4th Additional Sessions J udge,
- Mandsaur in aforesaid criminal revision, the applicant filed this application
under Section 482 of Cr.P.C. which is registered as M.Cr.C. No.5863/2008.
praying therein to revert the finding given by the learned Additional Sessions
Judge and the Chief Judicial Magistrate be ordered to proceed against the
respondent No.1 as well. In M.Cr.C. No.5317/2010, the respondent No.2
filed an application under Section 482 of Cr.P.C., praying thereby that the
order of learned 4" Additional Sessions Judge be set aside: )

7. Before proceedings further it may be observed here that admittedly
the applicant and the respondents are closely related to each other. Asa
result of family feud, several civil litigations are pending between the parties.
In several rounds of litigation, the matter travelled upto this Court and on
some occasion upto the Apex Court also, However, this being a criminal case,
the disputes involved in civil litigation has no direct bearing on this case except
that it conveys to us that the parties do not have cordial relation with each
other,
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8. The counsel for the respondents raised a preliminary issue at this stage
placing reliance on the judgment of Hon'ble Apex Court in Raghunath Raj
Singh Rousha Vs. Shivam Sundaram Promoters (P) Ltd. (2009) 1 SCC
(Cri) 801 and in Rameshan P.O. Vs. Rakesh Kumar Yadav (2010) 1 SCC
(Cri) 1115. In these cases, it was held that disposing revision under Section
397 r/w Section 401 of Cr.P.C., filed against the order passed under Section
156 (3) of Cr.P.C., without issuing notice to the party against whom the
investigation is directed or sought to be directed, is bad in law. The Court
observed by not giving notice to the person against whom the orejudice is
caused the principles of natural justice is violated.

9. The learned counsel for the respondents prays that in this case also
the learned Additional Sessions Judge did not issue any notice to the
respondents and passed an adverse order against the respondent No.2 without
giving him an opportunity of hearing. In such circumstances, he prays that the
matter should be remanded back to the learned Additional Sessions Judge.

10.  Itistrue that the principle as laid down by the Hon'ble Apex Court
squarely applies on this case. It is also true that the learned Sessions Judge
~ should have given notice to the present applicant. However, in my opinion,
" now both the parties are present before this Court. They have been given full
opportunity of hearing by this Court and looking to the short question involved
in the case, I do not find any benefit would arise by remanding the matter
back to Additional Sessions Judge. This matter is pending since 2003 and
have already travelled upto this Court, remanding back the matter to Additional
Sessions Judge would further drag the matter which do not appear proper in
the present situation, therefore, instead of remanding back, the matter is decided
on merit.

11.  Thelearned counsel for the applicant placed reliance on the judgment
of Hon'ble Supreme Court in Balraj Khanna Vs. Moti Ram and Chandra
Deo Singh Vs. Prokash Chandra Bose reported in AIR 1971 SC 1389 and
AIR 1963 SC 1430. The Court observed in para 11 that : -

 reeronens In Chandra Deo Singh v. Prokash Chandra Bose
(1964) 1 SCR 639 = (AIR 1963 SC 1430) it has been held
by this Court that the object of the provisions of Section 202,
Criminal P.C. is to enable the Magistrate to form an opinion as
to whether process should be issued or not. At that stage

4
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what the Magistrate has to see is whether there is evidence in
support of the allegations' made in the complaint and not
whether the evidence is sufficient to warrant a conviction. It
has been further pointed out that the function of the Magistrate
holding the preliminary inquiry is only'to be satisfied that a
prima facie case is made out against the accused on the
materials placed before him by the complainant, Where a prima
facie case has been made out, even though much can be said
on both sides, the committing Magistrate is-bound to coramit
the accused for trial and the accused does not come into the
picture at all till the process is issued.”

12. Inthe present case, the learned Judicial Magistrate, Mandsaur gave
following grounds for not taking cognizance against the respondents : - -

I. ~ In the: statements of the present applicant under
Section 200 of Cr.P.C., he stated that he shifted to Chandigarh
in the year 1974 till the year 1980. He ran a dairy farm at
Mandsaur and thereafter he gave lease of the dairy farm to
respondent No.2. The learned Magistrate observed that looking
to the style of functioning and business he conducted, it was
not believable that without execution of any lease deed he
handed over the possessmn of the farm to respondent No.2.

2. .No other document is filed by the apphcant to show :
that he gave the dairy. farm and the cattle heads on leaseto- . .-
respondent No.2 in the income tax return, There is mentioned

on lease vent, however, to whom and when it was paid is not
mentioned in the income‘ tax return.

3. During the investigation by pohce on bemg asked to
produce documents showing that he gave thé dairy farm and
the cattle on lease to respondent No. 1. The present applicant
failed to produce any such documents and thereafter the Court
instead of accepting the closure report submitted by the pohce
proceeded to further inquire into the matter and gave
opportunity to the present applicant, he never produce any
such documents before the Court also and, therefore, there is
no ground to take cognizance under Section 406 of IPC. For -
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the remaining Sections 420, 461, 471 and 120 B, the Court’
observed that no document is produce by the present applicant
to show that respondent No.2 committed any deceit on him.

4. On these grounds, the learned Magistrate reached to

_ the conclusion that no prima-facie case existed for taking
cognizance under aforementioned sections and accordingly
dismissed the complaint and accepted the closure report
submitted by the police.

13. The observation of the Revisional Court have already been quoted
earlier in this order and need not be quoted again.

14, - Going through the whole record of the impugned order, I find that only
document indicating that the respondent No.2 Manakchand was running a
dairy farm for which he obtained shed-on rent. In his income tax return pertaining
to assessment year 1993-1994 in para 1 (q) it is mentioned that:-

*(q) Dairy shed Rent — Rs.12,000/- Dairy Shed is on rent and
a sum of Rs.12,000/- for the financial year 1992-93 has been
debited under this head: The details have been enclosed
alongwith the return,”

15.  Itmay be seen that a sum of Rs.12,000/- was debited for the financial
year 1992-1993 under this head., It is further mentioned that details had been
enclosed with the return, however, the record shows no such details. It may
further be observed that if it is assumed that there is a dairy farm on Mhow
. Neemuch Road which belonged to the present applicant then it was the duty
of the present applicant to produce the papers showing that he was the owner
of the dairy farm. No such documents are filed by the present applicant. Apart
from this, there is no other evidence available on record to substantiate the
averments of the present applicant that he gave the farm on lease to present
applicant. Thus, I find that the learned Judicial Magistrate did not commit any
irregularity and illegality while passing the order. However, the learned
Revisional Court committed an error while taking the cognizance against the
respondent No.2.

16.  Thisapart, it is clear that even if there is a dispute regarding the lease
of the dairy farm to the respondent No.2, it is purely a dispute of civil nature
and for this purpose the jurisdiction vested in a criminal court cannot be invoked

“w
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to settle a dispute which is purely of civil nature.

"17. Accordingly, I find that application filed by applicant Subodh Kumar

Gupta under Section 482 of Cr.P.C. in M.Cr.C. No.5863/2008 has no mefit
and accordingly the application is dismissed. The application filed by
respondent No.2 under Section 482 of Cr.P.C. in M.Cr.C. No.5317/2010
which is against the order passed by the revisional court is allowed. Thé order
passed by the revisional court so far as it relates to the direction to the Court
of Chief Judicial Magistrate, Mandsaur to proceed in the case against the
respondent No.2 Manakehand Agrawal is set aside. However, the order in
relation to respondent No. 1 is confirmed. The application filed by respondent
No.2 which is registered as M.Cr.C. No.53 17/2010is disposed of accordingly.

Order acp‘ordihgly

LL.R. [2015] M.P., 2501
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 1660/2014 (Indore) decided on 14 January, 2015

MOHAN SINGH ‘ .--Applicant
Vs, . ) . ' '
STATE OF M.P. ...Non-applicant

Evidence Act (1 of 1 872), Section 138 - Re-examination - Public
prosecutor was allowed by the Court to exhibit the Test Identification
Parade memo as the same could not be exhibited during eXamination-
in-chief - New matter can be introduced u/s 138 of Aﬁt, 1872 with a
rider that opposite party shall be given opportanity to cross-exaniine -
Test Identification Parade memo was already the part of charge sheet
and defence was aware of that - As defence was allowed to further
cross-examine the witness, no irregularity committed in permitting the
Public Prosecutor to get the Test Identification Parade memo exhibited.

(Paras 2 to 8)
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Cases referre-d : .
(2010) 2 SCC (Cri) 1480, (2009) 9 SCC 152.

Virendra Sharma, for the applicant.
L.L. Sharma, Dy. G.A. for the non-applicant.

ORDER

ALOK VERMA, J. :- This application under section 482 of Cr.P.C. g
directed against order passed by the learned Additional Sessions Judge,
Mahidpur, District Ujjain in Session Trial No.342/2010 dated 16.01.2014
whereby the learned Additional Sessions Judge allowed identification memo

to be exhibited, after completion of cross-examination of prosecution witness
Vallabh Gupta (PW-1).

2. Brief facts giving rise to this application are that the prosecution witness
Vallabh Gupta was examined in Session Trial No.342/2010. His cross-examination
was completed on 16.01.2014 and after completion of his cross-examination
after para 37, a note was appended by the trial Judge, in which the learned
Additional Sessions Judge allowed identification memo to be exhibited on the
ground that it was inadvertently remained to be exhibited and it was prayed by the
Additional Public Prosecutor that it remained to be exhibited during the examination-
in-chief, as it was not propetly placed in the record. On this ground, he sought
permission of the Court to exhibit the document during the re-examination and
then the learned Additional Sessions Judge opined that in the interest ofjustice,
the fault on the part of the prosecution should not be allowed to result in failure of
justice and, therefore, the permission was granted. After this, the prosecution in
para 38 produced to exhibit the identification memo as Ex.P/8 and, thereafter, the
learned counsel for the defence was allowed to cross-examine the witness on
identification memo and from para 39 to 42 in detail, the witness was cross-
examined. The note appended by the leamed Additional Session Judge after para
37 in the deposition sheet may be reproduced hereunder for benefit of proper
consideration.

-

L]
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3. The learned counsel for the defence relied on judgment of Pannayar
v. State of Tamil Nadu (2010) 2 SCC (Cri) 1480; (2009) 9 SCC 152 in
which the Hon'ble Supreme Court observed that purpose of re-examination
is only to get clarification of some doubts created in cro ss-examination. One
cannot supplement the examination-in-chief by way of re-examination and
for the first time, start introducing totally new facts, which have no concern
with the cross-examination. He particularly cites para 26 of the judgment
which is as under:-

250 e,

26. “We do not know what was the Public Prosecutor doing
at the time of the examination-in-chief and why he did not
confront the witness on these ornaments. We do not know as
to how the trial court permitted these questions in re- °
examination. The purpose of the re- examination is only to get
the clarifications of some doubts created in the cross
examination. One cannot supplement the examination-in-chief
by way of a re-examination and for the first time, start
introducing totally new facts, which have no concern with the
cross examination. The trial court has obviously faulted in
allowing such a re-examination. Be that as it may, even if we
accept that the Trial Court was justified in allowing the re-
examination, the evidentiary value of the contents of the re-
examination, in our firm opinion, is nil,
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4. In particular he placed emphasis onthe last 3 lines of the para i.e.
..sr..... Be that as it may, even if wé accept that trial court was justified in
allowing the re-examination, the evidentiary valiie of contents of re-examination,
in our firm opinion, is nil". To understand proper impact of this observation by
Hon'ble Court éarlier paragraphs of the judgment may be looked into. The
fact of the case before the Hon'ble Apex Court was that wife of PW-1 Subbiah
was alleged to have been murdered by the appellant Pannayar: According to
the prosecution story in that case she went to answer the c¢all of nature, when
the appellant followed her. He murdered her and removed the ornaments from
her body. He was arrested after 12 days of the incident and the ornaments
were seized from His possession. The Supreme Court in earlier paragraphs,
after examining the statements of all other prosecution witnesses observed
that it was.not proved that the ornaments belong to the deceased and she was
wearing it at the time of her murder. In light of above observation if we read
the last 3 lines of the para, we understand its real import that even if permission
granted by the Court was taken to be correct, then those ornaments, as it was
" already held that they did not belong to the deceased had no evidentiary value.

5. Reverting back 'to the present case, it is to be seen whethef the
permission granted by the Court was proper or it requires any interference by
this Court. Para 3 of section 138 of Evidence Act provides for direction of re-
examination. The section may be reproduced here :-

of re-examination:- The re-examination shall be directed to
the explanation of matters referred to in cross-examination;
and, if new matter is, by permission of the Court, introduced
in re-examination, the adverse party may further cross-examine
upon that matter.”

6. It may be seen that the third para of the section has two limbs:- first is
directed when explanation is required for any matter referred to in cross-
examination. In such cases, normally there is no right of cross-examination
given to the defence. However, the second limb of section relates to new
matter, in which permission may be granted by the Court. In such cases it is

-

)
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incumbent on the trial court to give opportunity of cross-examination to the
defence. As stated earlier, opportunity was granted to the defence in this case.

7. This apart under section 311 of Cr.P.C. the second limb of the section is
mandatory when re-examination of a person is essential for just decision of the
case. Also section 165 of the Evidence Act gives ample power to the trial Judge,
to call any document and exhibit the same during the trial. In the present case, the
identification memo was part of charge-sheet. The defence counsel was aware of
the existence of the documient which was already on record. Merely due to the
lapse of the prosecutor, if such document is not allowed t6 be exhibited, it may
result in failure of justice, which is not proper. Especially in a State like Madhya
Pradesh where prosecution officers are a neglected lot and have o space to sit
and prepare for their performance in Court. They appear unprepared and such
lapses are very common before the subordinate courts.

8. In my opinion, no irregularity was committed by the trial J udge, while
permitting the identification memo to be exhibited and the principles laid down
by Hon'ble Supreme Court in case of Pannayer (supra) do not apply in the

present case. - ‘

0. This revision, therefore, is devoid of any merits and liable to be
dismissed and dismissed accordingly.

Revision dismissed.

LL.R. [2015] M.P., 2505 t
MISCELLANEOUS CRIMINAL CASE -
Before Mr. Justice N.K. Gupta
M.Cr.C. No. 3547/2010 (Jabalpur) decided on 14 August, 2015

MAHINDER SINGH BHASIN ' ...Applicant
Vs.

M/S SSANGYONG ENGINEERING & CONSTRUCTION

CO.LTD. ...Non-applicant

Negotiable Instruments Act (26 of 1881), Section 138 - Debt or

- other liability - Cheques given by the applicant were dishonored in view

of the instructions given by applicant - Cheques in question were given for
security against the mobilisation advance and those cheques could not be
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encashed unless the total account between the parties would have settled
- The amount of such cheques cannot be considered as debf or other liability
- As the cheques were presented in a premature stage, then, the entire
pleadings of the complaint made by respondent does not disclose the .
commission of any offence - Complaint quashed. (Paras 6 to 9)
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Cases referred :

2006(4) MPLJ 97, 2001(1) MPHT 130, (2014) 12 SCC 539, AIR
1992 SC 604,

Bramhadatt Singh, for the applicant.

Anoop Nair, for the non-applicant.

ORDER

N.K. GurTa, J. :-This order shall govern the disposal of present matter
as well as M.Cr.Cs.No0.2234/2010, 2235/2010, 3827/2010,3828/2010,
3830/2010, 3842/2010, 3845/2010, 3853/2010, 3866/2010, 3870/2010,
3874/2010, 3876/2010, 3886/2010, 3995/2010, 6887/2010, 6888/2010,
6919/2010, 6920/2010, 6921/2010, 6922/2010, 12346,2010, 11785/2012,
11788/2012, 11789/2012, 11792/2012 and 11794/2012 because facts of
such cases are same. However, in the present order facts of the present matter
are mentioned.

2, The applicant has preferred the present petition under Section 482 of
the Cr.P.C. to quash the proceedings of complaint case No.2382/2009 pending
before IMFC, Narsinghpur for offence under Section 138 of Negotlable
Instruments Act (in short “NIAct”).

~

3. The facts of the case, in short, are that, the applicant gave a cheque
of Rs.5 Lacs to the respondent company. Cheque was presented before the
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concerned bank on 15.6.2009 but, it was dishonuored because the applicant
had given instructions to the concerned bank to stop the payment. A demand
notice was given on 3.7.2009 and payment could not be received, thereafter,
a criminal complaint was lodged before CIJM, Narsinghpur, which was
transferred to JMFC, Narsinghpur.

4, I have heard the learned counsel for the parties at length.

5. Learried counsel for the applicant submits that the amount of cheque
was not recoverable because it was given for the purpose of security and
therefore, no complaint under Section 138 of NI Act lies even if the applicant

. instructed the bank to stop the payment of the cheque. On the other hand,

learned counsel for the respondent submits that the amount of cheque was
due according to the terms of contract that took place between the parties.

6. If a work contract agreement executed by the parties is considered

- then, on its internal page No.3, in para 9, terms and conditions for issuance of

the cheque is mentioned, which is reproduced herebelow for ready reference:-

“9. SSANGYONG will give Rupees 2 (Two) Crores as
interest bearing Mobilisation Advance to the Sub
Contractor for the costs of mobilization. The rate of
interest being 10% per annum. Half of the amount shall
be paid in advance and remaining half shall be paid
directly to the suppliers on the behalf of the Sub
Contractor, when sub Contractor has achieved 5% of
financial progress. Sub Contractor have to submit post
dated cheque/cheques of equivalent amount as a security
against Mobilization Advance.”

According to such condition, the respondent has given a mobilisation advance
to the applicant. However, 50% of that amount was directly to be given to
various suppliers from whom the applicant took the material and 50% of that
amount was to be retained by the applicant to meet out other expenses of
contract. However, the applicant was directed to submit post dated cheques
equivalent to the amount as security against the mobilisation advance and
consequently, he gave 25-26 cheques of various denominations to the
respondent. '

T Also, according to the Para 12 of the aforesaid document, recoveries
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were to be made from monthly running bills of the applicant. It was also quoted
in para 12 (C) that mobilisation advance recovery @ 12% from secornid R.A.
bill onwards. Similarly, there was a termination clause of the contract also. In
para 8 of that agreement, it was specifically mentioned that the post dated
cheques given by the applicant were taken for equivalent amount against

mobilisation advance as a security. Hence, such cheques could be encashed |

by the respondent if the contract is terminated and payment of various bills
submitted by the applicant relating to work done by him should have been
cleared. It is apparent that various proceedings for recovery of amount relating
to work done in compliance to the aforesaid agreement are pending at various
forums like Civil Court and Arbitration Tribunal. When various cheques were
taken for security of the amount given as mobilisation advance then, the entire
mobilisation advance cannot be recovered by lodging the entire cheques before
the concemed bank. If the sub contractor had arranged for machmery, material
and started work then, his expenditure was to be assessed and such amount
was to be adjusted while recovering the mobilisation advance and therefore,
by such cheques obtained as security amount for mobilisation advance could
not be lodged for their payment without considering the account of the applicant
and without clearing hlS running bills.

8. Provisionof Sectlon 138 of NI Act clearly indicates that a complalnt
could be filed against a person, who issues the cheque and same is dishonoured
unless amount of cheque is not payable. For ready reference provision of
Section 138 of NI Act is reproduced herebelow:-

. “138. Dishonour of cheque for insufficiency, etc., of funds
in the accounts - Where any cheque drawn by a person on
an account maintained by him with a banker for payment
of any amount of money to another person from out of
that account for the discharge, in whole or in part, of any
debt or other liability, is returned by the bank unpaid,
either because of the amount of money standing to the )
credit of that account is insufficient to honour the cheque

© or that it exceeds the amount arranged to be paid from
that account by an agreement made with that bank, such
verson shall be deemed to have committed an offence and
shall without prejudice to any other provisions of this Act,

- I»
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be punished with imprisonment for [“a term-which may
extend to two year™], or with fine which may extend to
twice the amount of the cheque, or with both:

Provided that nothing contained in this section shall apply
unless-

(@) The cheque has been presented to the bank within
a period of six months from the date on which it is drawn
or within the period of its validity, whichever is earlier.

(b) The payee or the holder induce course of the
cheque, as the case may be, makes a demand for the .
payment of the said amount of money by giving a notice,
in writing, to the drawer, of the cheque, 3[ “within thirty
days™] of the receipt of information by him from the bank
regarding the return of the cheques as unﬁaid and

(c) . The drawer of such cheque fails to make the
payment of the said amount of money to the payee or, as
the case may be, to the holder in due course of the cheque,
within fifteen days of the receipt of the said notice.

Explanation: For the purpose of this section, “debt or
_other liability” means a legally enforceable debt or other
liability].”

9. According to the explanation given in that provision, the word “Debt
or other liability” means a legally enforceable debt or other liability. When the
- dispute between the parties was not settled and the respondent had to pay
the expenditure done by the applicant to fulfil the terms and conditions of the
agreement as a sub contractor then, the cheques which were kept for the
security purpose could not be encashed. Those cheques were given against
the mobilisation advance and therefore, the mobilisation advance was not
legally enforceable liability at that time when the dispute between the parties
was not settled.

10.  Inthis connection, learned counsel for the applicant has placed his
reliance upon the judgment passed by the Apex Court in case of
“M.S. Narayana Menon @ Mani Vs. State of Kerala and another”, [2006
(4) M.P.L.J. 97], in which it is held that if a cheque is issued for security or
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for any other purpose, the same would not come within the purview of Section
138 of NI Act. Learned counsel for the applicant has also placed his reliance
upon the order passed by the single Bench of this Court in case of “Jitendra
Singh Flora Vs. Ravikant Talwar”, [2001 (1) M.P.H.T. 130], in which
various judgments of Hon'ble the Apex Court were considered and it is held
that if there was no “Debt or other Liability” under Section 138 of the NI Act
in view of the agreement then, the concerned accused cannot be held liable
under Section 138 of NI Act. In that case order of framing of charge against
the accused was set aside. Learned counsel for the applicant has also placed
his reliance upon the judgment passed by the Apex Court in case of “Indus
Airways Private Limited Vs. Magn um Aviation Private Limited and
another”, [(2014) 12 SCC 539}, in which it is held that “Debt or other
Liability” means legally enforceable debt or liability. Advance payment for
supply of goods not supplied are not covered within the debt or other liability.

11, Onthe basis of the aforesaid discussion, in the light of judgments passed
by the Apex Court and order of the single Bench of this Court, in the present
matter cheques were given for security against the mobilisation advance and those
cheques could not be encashed unless the total account between the parties would
have settled and therefore, the amount of such cheques cannot be considered as
Debt or other Liability as defined under Section 138 of NI Act. In case of “State
of Haryana Vs. Ch. Bhajanlal”, [AIR 1992 SC 604], the Apex Court has laid
7 conditions in para 106 of its judgment, Conditions No.3 and 5 as mentioned in
that judgment may be reproduced as under:-

“3.  where the uncontroverted allegations made in the
FIR or ‘complaint and the evidence collected in support of
the same do not disclose the commission of any offence
and make out a case against the accused;

5 where the allegations made in the FIR or complaint
are so absurd and inherently improbable on the basis of which
no prudent person can ever reach a just conclusion that there
is sufficient ground for proceeding against the accused.”

12, Whencheques issued by the applicant were issued for security purpose
against mobilisation advance and those were submitted to the bank for
withdrawal of the amount in a premature stage then, the entire pleadings of the
complaint made by the respondent does not disclose the commission of any
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offence and therefore, in the light judgment passed in case of Ch. Bhajanlal
(supra) these complaints are not legally maintainable, When complaint cannot
be prosecuted under Section 138 of NI Act, it is a good case in which inherent
powers of this Court under Section 482 of the Cr.P.C. may be invoked and
complaint filed by the respondent against the applicant may be quashed.

10.  Onthe basis of the aforesdid discussion, the petition under Section
482 of the Cr.P.C. filed by the applicant Mahinder Singh Bhasin is hereby
allowed. Proceedings of criminal complaint case No.2382/2009 pending
before IMFC, Narsinghpur is hereby quashed. JMFC, Narsinghpur is directed
to drop the case against the applicant. '

11. Copy of the order be sent to the trial Court alongwith its record for
information and compliance.
_ Order accordingly.
LL.R. [2015] M.P., 2511

MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Gupta

- M.Cr.C. No. 9942/2009 (Jabalpur) decided on 14 August, 2015

VIJAYKANWDE ... Applicant
Vs. .
* SUB DIVISIONAL OFFICER & ors. .. Non-applicants

Forest Act (16 of 1927), Sections 52, 52A & 52B - Confiscation
of Velicle - Knowledge and consent of owner - Nothing on record that
the driver of the jeep was transporting 25 bags of manganese ore with
the knowledge and consent of owner - Owner has specifically stated
that he had handed over the jeep to the driver for carrying passengers
- Photographs of the jeep also shows that vehicle was registered as -
taxi having seats, which means it was meant for plying of passengers -
In absence of any consent or knowledge on the part of the owner to
commit forest offence, vehicle cannot be confiscated - Order
confiscating the vehicle set aside. (Paras 9 to 12)

a7 97 (1927 BT 16), €T 52, 52¥ T 5281 — 67T BT AeEET

— Wt #t arTerd {F @y - atee ) € 98 % it @7 gEEw,
WY B TEHN {d el 8@ AT aes $ 25 qiN b1 gikaed wv



2512 Vijay Kanwde Vs. Sub Divisional Officer LL.R. [2‘0 15]M.P.

1 o7 — Wil 7 fafvffee we @ wom foar @ % o ot 1 € Wl
% foy ggax & Wiy wid off — ity & wrarfaa +ft qwis & 5 T
Srft & wu ¥ ushlag o R T aft off, frger aof v € fy a7
ity B aF @ 9 @ A of — @l 9 o @ 99 sy wiG o
@t foodlt wenfa a1 seerd @Y aquReafy ¥ argsw &1 sftrevor &Y fear
ST gFal — 984  AfHERO &7 W |

Cases referred :

1997(2) MPLJ 216, (2008) 14 SCC 624, 1995 (1) MPWN 199,
2006(2) MPLJ 65. '

Atul Choudhary, for the applicant.
GS. Thakur, P.L. for the non-applicants.

JUDGMENT

N.K.GUPTA, J. :- The Authorized Officer and Up Van Mandal Adhikari,
Balaghat vide order dated 3.11.2008 in Forest Crime No.5624/2013
confiscated a Max Jeep. bearing Registration No.MP022T/0227. The
Conservator of Forest and Appellate Authority vide order dated 16.4.2009
confirmed the order passed by the authorized officer and confiscating authority.
The Second Additional Sessions Judge, Balaghat in Criminal Revision No.52/
2005 vide order dated 29.6.2009 confirmed the order passed by the Forest
Officer and the Appellate Authority. Being aggrieved with the aforesaid orders
the applicant has preferred this present petition under Section 482 ofthe Cr.P.C
to get the vehicle released.

2. Facts of the case in short are that on 30.9.2007 at about 11.45 p.m
driver Dilip Vankhede transported 25 bags of manganese ore which was
quantified to be 1203 kgs. by vehicle No. MP022T/0227 from Reserve Forest
Beat No.580. On inspection, the jeep was stopped and it was taken to
Mahekepar Rest House and Dilip Vankhede could not produce any permit
etc. of that transportation and therefore, a forest case was registered and an
Authorized Officer as well as Deputy Forest Divisional Officer, Balaghat was
informed to initiate the confiscation proceedings. A notice was given to the
applicant who was owner of the vehicle.

3. The applicant took a defence that he was not made an accused in
concerned POR (FIR) of forest crime. Vehicle was given to driver Dilip

>
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Vankhede to carry passengers in the vehicle and ply it as a taxi. He was not
permitted to transport any illegal substance. The applicant went to Korba and
he was not present at his residence at Village Piparwani, District Seoni on the
date of incident and therefore, it was pleaded that vehicle be released. The
authorized officer vide order dated 3.11.2008 confiscated the vehicle .

4, I have heard the learned counsel for the parties.

-5. The learned counsel for the applicant has invited the attention of this
Court to the order passed by the single Bench of this Court in the case of
“Mittanlal Mishra Vs. State of M.P. and another” (1997 (2) MPLJ) 216).
However, that order relates to a matter in which owner of the vehicle was not
given an opportunity to participate in confiscating proceedings and therefore,
matter was remanded to decide it again by giving an opportunity of hearing to
the owner of the vehicle. In the present case the applicant was given an
appropriate opportunity to contest and he himself has-examined before the
authorized officer as witness. : -

.7. * Thelearned counsel for the applicant also placed hiis reliance upon
the judgment passed by the Apex Court in the case of “State of Madhya
Pradesh Vs. Madhukar Rao” [(2008) 14 SCC-624] to show that such
proceedings could not be initiated against t thc applicant in the matter before

~conclusion of criminal case; as the provision was not apphcable and it was
beyond jurisdiction. In this connection it is clear that in the matter of Madhukar
Rao (supra) vehicle was seized under the pr0v1310ns of Wild Life (Protection)
Act, 1972 in which no parallel enquiry is provided. In the case of Madhukar

Rao (supra) where the Supreme Court has confirmed the order passed by the
Full Bench of this Court dated 25.10.1999 in W.P. Nu.4421/1997, the Full
Bench in its order distinguished between the provisions of Forest Act under
Section 52 and Wild Life (Protection) Act. A parallel enquiry is provided in
that Act and therefore, the order passed by the Full Bench shall govern the
case in which the vehicle or other article is seized under Wild Life (Protection)
Act, 1972, Hence, the judgment passed by the Apex Court in the case of
Madhukar Rao (supra) cannot be applied in the present case because it does
not deal with the provisions of Wild Life (Protection) Act and it deals with the
provisions of section 52 of the Indian Forest Act. In this connection judgment
passed by the Division Bench of this Court in case of “National Road
Transport Service Vs. State of M.P.” {1995 (1) MPWN Note 199] may be

-
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referred, in which it is held that provisions of Sections 52, 52A and 52B of
Indian Forest Act are not ultravires. Hence, proceeding done of Authorized
officer is not barred.

8. If contention of the applicant is examined on merits then it would be
apparent that the decision given by the Authorized Officer was confirmed by
the Appellate Authority and also by the Revisionary Court. Hence, there are
concurrent findings on facts given by all the three below functionaries and
appreciation of evidence can be done in the petition afresh in an exceptional
case. After considering the evidence adduced by the prosecution as well as
the defence, it appears that it is a good case in which appreciation of evidence
should be done by this Court against the concurrent findings of the authorities
below. . -

9. In the present case, it is the plea of the applicant that he gave his .

vehicle to driver Prakash to carry the passengers in the vehicle as a taxi. The
authorized officer took the photographs of vehicle from front and back and if
those photographs are examined then the vehicle was registered as a taxi
having some seats and therefore, it was meant for plying of passengers. It was

not a Goods Vehicle. Hence, owner of the vehicle prima facie cannot authorize
" his driver to use the vehicle as a loading vehicle. Secondly, the prosecution
has collected the evidence that the driver Prakash was often purchasing bags
of manganese ore from various villagers and he was often in habit in taking
such bags from such villagers. However, no evidence was adduced to show
that he had permission of the applicant in doing so. It is settled view of the
Apex Court that consent of owner about the overt act of the drivers is to be
primafacidely (sic:primafaciedly) proved by the prosecution and thereafter,
it would be the duty of the owner to rebut such presumption. The owner/
applicant is resident of a Village in District Seoni and it is not established that
driver was dropping the vehicle at his house every day and therefore, if driver
would have transported some mineral in a taxi which is not a loaded vehicle
then it cannot be presumed that the applicant authorized the driver to transport
such minerals in contravention of the various provisions of the Indian Forest
Act. Thirdly, when the mineral was recovered, it was found that approximately
it was 1203 kgs. and its cost was Rs.2000/-. Hence for a mineral costing
Rs.2000/- the applicant would not have kept his vehicle having value in lacs at
stake for smuggling of minerals. In a taxi meant for passengers no such mineral

L
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could be transported and therefore, it was not possible for the applicant to
permit his driver to smuggle mineral worth Rs.2000/- in a taxi having its cost
in lacs. It would be inequitable if the amount of smuggled articles is much less
in comparison to the cost of vehicle and for such meager amount of smuggled
articles the owner of the vehicle was punished severely and his vehicle has
been confiscated.

10. On the basis of the aforesaid discussion, evidence collected by the
prosecution did not prove that the applicant gave any consent to driver Prakash
to transport the mineral containing manganese. However, in a taxi meant for carrying
passengers, he could not permit his driver to transport sand or mud otherwise,
various seats of the vehicle would spoil for the passengers. In such a taxi passengers
could not be transported. The authorized officer recorded statement of Prakash.
He had stated that one Ramphal offered to purchase some manganese ore and
since he had to go to Tumsar for personal work he contacted with Ramphal for
purchase of manganese at the rate of Rs.2/- per kg. and thereafter, he transported
the same, He has accepted in his statement that he took the vehicle on rent from
its owner. Hence by statement of Prakash it would be apparent that he took the
vehicle on rent and he was depositing monthly rent to the applicant and therefore,
he was not required to drop the vehicle at the house of the applicant every day.
This is the fourth ground to show that the applicant who was owner of the vehicle
could not give any consent to transport any mineral in a passenger taxi, on the
contrary he had no knowledge of the deeds of driver who was transporting bags
of maganese ore in the passenger vehicle.

11.  Onthe basis of the aforesaid discussion, it would be apparent that it is
a case of exprte (sic:ex-parte) appreciation of evidence. It appears that the
forest officers were bent upon to confiscate the vehicle valued in lacs for
transportation of manganese ore with its value to be a sum of Rs.2000/-. The
authorized officer ignored the statement given by the driver Prakash. If the
applicant would have given his consent to transport such mineral in the
passenger vehicle then he should also have been made accused along with

the driver Prakash in a criminal case under the provisions of Section 34 or
120-B of I.P.C.

12. The learned Panel L;m{yer has submitted that it is the duty of the owner
whose vehicle is involved in the forest offence to prove that it was used by his
driver without his knowledge and information and that he had no connivance with
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the offender at any stage of commission of offence. It is true that such a burden is

on the owner. In this connection order passed by the single Bench of this Court in -

the case of “Sarfooprasad Vs. State of M.P. and others” [2006 (2) M.P.L.J
Page 65] may be referred in which it is held that when it was not in the knowledge
of the owner of the vehicle that it was used in a forest crime then confiscation is not
justified. In the present case when the driver Prakash took the vehicle on rent
from the applicant then the applicant could not know that the driver had used a
passenger taxi vehicle for loading manganese ore.

13.  Onthe basis of the aforesaid discussion and appreciating the evidence
again itis apparent that order of confiscation passed by authorized officer has
no basis and the appellate authority as well as Additional Sessions Judge has
committed an error in confirming the order of authorized officer. It is fit case in
which the inherent powers of this Court may be invoked in favour of the
applicant. Consequently, the petition under Section 482 ofthe Cr.P.C. filed
by the applicant Vijay Kanwde is hereby allowed. All the impugned orders
passed by authorized officer, appellate authority and revisionary Court are
hereby set aside. It is directed that the seized truck No.MP022T/0227 be
released and handed over to the applicant without any delay.

14. - Copy of the order be sent to the Second Additional Sessions Judge,
Balaghat and the forest authorities below along with their respective records
for information and compliance.

Order accordingly.

LL.R. [2015] M.P., 2516
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Shantanu Kemkar &

Mvr. Justice Rajendra Mahajan
M.Cr.C. No. 4330/2015 (Jabalpur) decided on 18 August, 2015

TRIDEV JAN KALYAN SAMITI _ ...Applicant
Vs.
U.K. SUBUDDHI & anr. ...Non-applicants

Penal Code (45 of 1860), Section 197 - Sanction for Prosecution
- Official Duties - Petitioner alleged that respondents have
misappropriated the public money while implementing the schemes in
the course of their official duties - Hence, acts of misappropriation as

»
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alleged against respondents cannot be separated from their official
duties - Sanction under Section 197 necessary. (Paras 7 & 8)

70 wiedl (1860 FT 45), m?rr:qr—alﬁwfma;‘i%ﬂ?#qﬂ—ve??f
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Cases referred -

(2013) 10 SCC 705, AIR 2007 SC 1274, AIR 1955 SC 309, (2006)
2 8CC (Cri.) 358, (2012) 12 SCC 72. |

D.K. Tripathi, for the applicant.
Not summoned.

-ORDER

The Order of the Court was  delivered by :
RAJENDRA MANAJAN, J. :- In this petition under Section 482 of the CrP.C,,
the petitioner has challenged the order dated 29.01.2015 passed by the Special
Judge Sehore under the Prevention of Corruption Act in an un-registered.
complaint Tridev Jan Kalyan Samiti through Member K.L. Bairagi Vs, U.K.
Subuddhi and another.

2. The essential facts for the just and proper adjudication of the petition
are given below:-

(2.1). The petitioner has filed the criminal complaint undér Section
200 of the Cr.P.C for prosecution of the respondents for the
offences punishable under Sections 409,167,420, 120-B of
the IPC and Section 13 of the Act, in the Court of Special
Judge Sehore (for short 'the Court') on the grounds that the .
petitioner is a registered society under the Firms and Societies
Act. The object of the society is to highlight and fight against
the corrupt activities of public servants and the government
authorities through legal process. K.L. Bairagi is a member of
the society and he is authorized to file this complaint against
the respondents. From the year 2009 to 2011, respondent
No.1 and respondent No.2 had been posted as Divisional
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Forest Officer and Sub-Divisional Forest Officer Sehore
respectively. The Central Government has passed Mahatma
Gandhi National Rural Employment Guarantee Act, 2005 (for
short the MANREGA). For the implementation of provisions
of the MANREGA, the Central Government has allotted large
funds for various employment generated forest schemes to
Forest Division Sehore. The respondents embezzled/
misappropriated 4.5 crores of the schemes. The modus
operandi of the respondents for the embezzlement of aforesaid
money is mentioned in detail in the complaint.

(2.2). The Courtexamined K.L. Bairagi, Girish Sharma, O.P. Khare
and A.X. Pandey under Section 200 of the Cr.P.C. and also
called for relevant documents.

(2.3). 0On29.01.2015, the impugned order is passed by the Court
whereby it has refused to register the complaint against the
respondents on the ground that as per the law laid down by
the Supreme Court in the case of Anil Kumar Vs. M.K.
Aiyappa [(2013) 10 SCC 705], for registration of the private
complaint under the provisions of the Act, prosecution-sanction
under Section 19 (1) of the Act is a condition precedent.

(2.4). Itisalso stated in the impugned order that the petitioner had
been given more than 4 to 5 years' time by the Court for seeking
the aforesaid prosecution-sanction from the concerned
authorities, but it failed to secure the same. Under the.
circumstances, the complaint is dismissed for want of
prosecution-sanction.

3. Feeling aggrieved by the impugned order, the petitioner has filed this
petition contending that for the prosecution of a public servant under the
provisions of the Act prosecution-sanction under Section 19 (1) is a condition
precedent in view of the decision of the apex coutt as rendered in the case of
Anil Kumar (Supra), but such is not requirement of law for filing sanction for
the prosecution under Section 197(1) of the Cr.P.C. with the complaint for
registration of it against a public servant for the offences punishable under the
LP.C. Therefore, the Court ought to have registered the complaint against the
respondents for the offences of the [PC as alleged in it. Upon this premise, the
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Court has committed a grave error of law by not registering the complaint
against the respondents for the offences punishable under the L.P.C. Therefore,
the Court be ordered to register the complaint against the respondents for the
relevant offences punishable under the IPC.

4, Vide order dated 27.03.2015, this Court has directed the learned
counsel appearing for the petitioner to address this Court whether the
prosecution-sanction under Section 197(1) is a condition precedent for

registration of the complaint against the respondents for the alleged offences
of the LP.C.

5. Learned counsel for the petitioner has argued that the respondents
had committed criminal misappropriation of public funds in the implementation
of the various schemes under the MANREGA and the misappropriation of
public money directly or indirectly is not connected with the official duties of
the respondents. Hence, the prosecution sanction under Section 197(1) is
not sine qua non for the prosecution of the respondents much less a condition
precedent for the registration of the complaint for the offences punishable
under the L.P.C. Moreover, the respondents will have an opportunity to raise
this legal objection after their appearance in the case. In support of the
aforesaid arguments, learned counsel-for the petitioner has relied upon the
law laid down in the case of Prakash Singh Badal Vs. State of Punjab
(AIR 2007 SC 1274.), regarding the requirement of prosecution-sanction.

6. We have considered the submissions adduced by the learned counsel
for the petitioner and perused the complaint, the impugned order and material
on record with utmost circumspection. Following are the points for
consideration before us:-

(i) Whether the prosecution-sanction under Section 197
(1) is required for the prosecution of the respondents for the
alleged offences of the IPC?

(ii) Whether the prosecution-sanction under Section 197
(1) is a condition precedent for the prosecution of the
respondents in view of the fact-situation of the case?

Point No: 1

7. In Amrik Singh Vs. State bf Pepsu(AIR 1955 SC 309), the facts of the
case are that the accused/appellant was a Sub-divisional officer in the Public
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Works Department, Pepsu at the relevant time. He was in-charge of certain works.
It was part of his duties to disburse the wages to the workmen employed in the
works. It is found in the course of an enquiry that in the acquittance roll the accused
entered a fictitious name of one Parma, and a sum of Rs. 51/- was shown as paid
to him for his wages. Thereupon, the State of Pepsu filed charge sheet against the
accused for criminal mjsappropriation of the aforesaid money. The trial Court
framed the charges against him for the offences under Sections 409 (for criminal
misappropriation of Rs.51/-) and 465 (for forging the thumb impression of Parma)
of the IPC, and after full trial of case it acquitted him of the aforesaid charges.
Against this judgment of acquittal, the State of Pepsu filed an appeal in the High
Court of Pepsu. The High Court having appreciated the evidence on record
convicted the accused in the aforesaid sections. Feeling aggrieved thereby, the
accused filed the SLP in the Supreme Court. It is argued before the Supreme
Court that in the fact-situation of the case prosecution-sanction under S_ectioh
197(1) is required, but the same is not obtained. Hence, prosccution of the accused
must fail on this ground alone without going into the merits of the case. The Supreme
Court after referring to the decisions of the Federal Court and the Privy Council
and noticing the facts of the case has stated thus:-

“Even when the charge is one of misappropriation by a public
servant, whether sanction is required under Section 197 (1)
will depend upon the facts of each case. If the acts complained
of are so integrally connected with the duties attaching to the
office as to be inseparable from them, then sanction under
Section 197 (1) would be necessary; but if there was no
necessary connection between them and the performance of
those duties, the official status furnishing only the occasion or
opportunity for the acts, then no sanction would be required.”

On the basis of the aforesaid observations, the Supreme Court has held that
the offences of the accused complaint of cannot be separated from the
discharge of his official duties. Hence, the prosecution-sanction under Section
197(1) is mandatory, and in the absence of such sanction the prosecution of
the accused is not maintainable. On this very ground, the Supreme Court has
sét aside the conviction and the sentence as recorded by the High Court,
acquitting the accused.

8. In the case in hand, the petitioner admits in the complaint that the
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respondents have misappropriated the public money while implementing the
schemes in the course of their official duties. Hence, the acts of
misappropriation as alleged against the respondents cannot be separated from
their official duties. Thus, the prosecution-sanction under Section 197(1) is
required in view of the law laid down in the case of Amrik Singh (Supra).

Point No.2

9. In Sankaran Moitra Vs. Sadhna Das and Another (2006)2 SCC (Cri.)
358, the facts of the case are that the complainant has filed a criminal complaint
for the prosecution of accused/police officers for the offences punishable under
Sections 302,201, 109 and 120-B of the IPC, alleging that on 10.05.2011, they
had beaten her husband to death. The Magistrate took cognizance of aforesaid
offences against the accused-police officers who, in turn, challenged the cognizance

_inthe High Court on the ground that the prosecution-sanction under 197 (1)isa

condition precedent for the registration of thie complaint against them. The High
Court dismissed the petition of the accused-police officers holding that the
prosecution-sanction under Section 197 (1) is not a condition precedent.
Thereupon, the accused-police officers challenged the order of the High Court in
the Supreme Court. In the case, the stand of accused-police officers was that on
10.05.2001, the date of incident, there was a general election to the Assembly of
West Bengal. On that day, at about 14:10 hours, they got information of some
disturbances at the polling station at CIT Office. Thereupon, they reached the
spot and found violence between the supporters of the rival parties. In order to
prevent the violence, they tried to separate them but the supporters of the parties
started throwing brickbats and bombs indiscriminately against each other and the
police force. Thereupon, they stepped into action and chased the unruly mob of
the supporters and resorted to physical force. During the course, the complainant
sustained serious injuries leading to his death. Since the offences as complained of
by the complainant against them are occurred in the course of their official duties
and are inextricable from the official duties, the prosecution-sanction under Section
197 (1)isa condition precedent for taking cognizance against them. In the aforesaid
fact-situation of the case, the majority view of the Supreme Court is that when the
acts/offences complained of are not separable from the official duties of a public
servant, then the prosecution-sanction under Section 197 is a condition precedent.
Having held so, the Supreme Court has quashed the complaint for want of
prosecution-sanction under 197 (1).
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10. In Om Prakash and Others Vs. State of Jharkhand and Another (2012
12 SCC 72), the complainant filed a criminal complaint for the prosecution of
accused-police officers for the offences punishable under Sections 302,323,34
and 120-B of the IPC, alleging that the accused police officers had murdered four
persons in a stage managed fake encounter. In this case, the accused police officers
challenged the cognizance taken against them without seeking prior prosecution-

' sanction under Section 197(1). The matter travelled to the Supreme Cout. Having

relied upon the reports of the CID of the State and National Human Rights
Commission, which are to the effect that there is no evidence that the alleged
encounter was a fake one, the Supreme Court has held that for the prosecution of
accused-police officers prosecution-sanction under Section 197 (1) isa condition
precedent in the fact-situation of the case, because there is a reasonable connection

_ between the alleged offences and the official duties of the accused-police officers. .

Having held so, the Supreme Court quashed the complaint for want of prosecution
sanction under Section 197(1). :

11.  Inthe light of the aforesaid rulings, we are of the view that in the
instant case, the prosecution-sanction under Section 197 (1) isa condition
precedent because the respondents misappropriated the public money as
alleged by the petitioner in discharge of their official duties while implementing
the schemes as approved by the Government concerned. In other words,

there is a reasonable and inseparable connection between the offence of criminal

misappropriation of money by the respondents and their official duties.

12.. - Itis pertinent to mention here that in the case of Prakash Singh Badal
Vs. State of Punjab (Supra), the Supreme Court has held that when the
prosecution-sanction under Section 197 (1) is not required. The law laid down

-in this case is not applicable in the present case because facts of the cases are
quite distinguishable and we have already held that the offences complained
of against the respondents are inseparable from their official duties.

13.  Inthelight of above discussions, we find no infirmity in the impugned
order and we are of the considered view that no case is made to direct the
Court concerned to register the complaint against the respondents for the
offences punishable under the IPC in the absence of sanction for the prosecution
under 197 (1) of the Cr.P.C. Accoidingly, this petition fails and is hereby
dismissed.

Petition dismissed.
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MISCELLANEOUS CRIMINAL CASE

: Before Mr. Justice Rajendra Mahajan
M.Cr.C. No. 20084/2014 (Jabalpur) decided on 26 August, 2015

KAMAL DAVID & ors. - ...Applicants
Vs.
STATE OF M.P. ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 482 -
Expunction of Adverse remarks - Trial Court after recording the
evidence of prosecution witnesses and before recording the statements
of accused persons under Section 313 of Cr.P.C. directed the
investigating agency to further investigate the matter and also directed .
the authorities to initiate dep_artniental enquiry against the applicants
- Held - Court below should not have passed the order of further
investigation after taking cognizance by framing charges as the
impartiality of the Court will erode and such act of Court will amount
to usurping the role of prosecutor - Further the Court should have
passed the Judgment pointing out lapses if any - Trial Court has passed
the impugned order in gross violation of established procedure -
Further no opportunity of hearing was given to the applicants before
passing the order - The Court also cannot direct for holding a
Departmental Enquiry - Order set aside. (Paras 5 to 20)
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AIR 1964 SC 703, AIR 1986 SC 819, AIR 1987 SC 1436, AIR
2000 SC 2626, 2005(2) MPLJ 276.

. R.X. Tamrakar, for the applicants.
Shobhna Sharma, P.L. for the non-applicant.

ORDER

RAJENDRA MAHAJAN, J. :- Petitioners have filed this petition under
Section 482 of the Cr.P.C., for expunction of observations and remarks made
against them in Para-32 of the impugned order dated 21.11.2014 passed by
the learned Special Special Judge, Burhanpur under the Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act, (for short 'the Act') in
Special Case No. 21/14, State of M.P. Vs. Rakesh (for short 'the case').

2. The factual matrix of the case leading to filing of this petition is as
follows:-

(2.1). On23.01.2013 at about 11.00 a.m., informant Rakesh, who
is later made an accused of the case, made an oral statement
to Head Constable Manish Shah (PW-1) at police station,
Nimbola, District Burhanpur.that he is the owner of an
agricultural field situated near Baniyanala Dam, In his field,
there are some residential quarters for his labourers. In one of
the quarters, Kesharbai, aged 60 years (now deceased), has
been residing for about three years. On 22.01.2013, at about
5.30 p.m., when he left his field, he saw her alive. On
23.01.2013, at about 10 a.m., Yaqub Khan, who has an
agricultural field near his field, informed his mother Pramila
and brother Umesh that the door of the quarter of the deceased
is ajar and her necklace and sweater are lying outside of her
quarter and she is also found missing. His brother Umesh
conveyed the aforesaid information to him. Thereupon, he
reached his field with his friend Kamlesh. They searched the
deceased and in the course of which they found blood-stains
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(2.2)

(2.3)

(2.4)

(2.5)

26

near trough of his field. They also saw marks of dragging of a
human body up to the well of the field. Thereupon, they peeped

.into the well and saw the dead body of the deceased floating.

Upon the oral statement of the informant, Head Constable
Manish Shah (PW-1), recorded marg intimation Ex. P-1 and
registered marg case No.05/14 under Section 174 of the
CrP.C.

Petitioner No.3 Ravishanker Kokde, who-was then posted as
SHO, Police Station Nimbola, took up the marg case for
inquiry. He reached the field on 23.01.2013 at about 2.30
p.m. with police personnel and public persons. In the well, he
saw the dead body of the deceased floating. Thereupon, he
got the dead body of the deceased extricated from the well
and prepared a panchnama thereof. He noticed head injuries
on her head wherefrom the blood cozed out and settled around
the injuries. Thereafter, he prepared inquest report, seized
various incriminating articles in and around the place of
occurrence and prepared the spot map in presence of the
witnesses. Thereafter, he sent the dead body for autopsy.

On 23.01.2013, Dr. Muzjal Bohra (PW-9) and lady doctor
Daud performed the autopsy upon the dead body and gave
the postmortem report Ex. P-25. According to them, the
deceased suffered antemortem injuries on her head. As aresult,
her frontoparietal, occipital and nasal bones were broken. They

* opined that the deceased suffered homicidal death. They aiso

recommended the chemical examination of the clothes and
viscera of the deceased by the F.S.L.

On the basis of postmortem report, petitioner Ravishanker
Kokde registered the FIR Ex. P- 15 on 25.01.2013 against
the unknown offender(s) at crime no.20/13 under Sections

302 and 201 of the IPC and he took up investigation of the

case.

As per the FSL report Ex. P-20, the petticoat of the deceased
contained stains of semen and human spermatozoa. On the

2525
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basis of the said report, petitioner Ravishanker Kokde had

" taken blood samples of suspects namely Rakesh, the informant,
. Bandu, Siliram; Miliram, Saniya Bhika and Shobha and he
, sent them along with the petticoat and sari of the deceased to

the FSL, Sagar for the DNA test. As per the test report

' 'Ex P-22, the human $ spermatozoa and stains of semen found

on the petticoat of the deceased belong to Rakesh, the
informant. On the basis the DNA report, petitioner Ravi
Shaanker Kokde has made informant Rakesh accused of the

* +case. Thereafter, he recorded the case diary statements of

various witnesses including deceased husband and daughter

namely Shobha (PW- 2) and Leelabai (PW-3) During the

investigation, the pe_tltloner Ravishanker Kokde found that

accused Rakesh committed the murder of the deceased after

committing rape upon her. Upon his command, petitioner No.2
Amit Singh arrested accused Rakesh on 25.05.2014. In the

.course of investigation, it is also found that the deceased is a

member of tribal community. Thereupon, petitioner Ravi shanker

" Kokde handed over the case for further investigation to the

police station ATAK, Burhanpir, Thereafter, petitioner No. 1
Kamal David (PW-6) made further i investigation. As per record;
he did nothmg except the filing of charge sheet.

The charge sheet was filed in the Court of Abhishek Saxena
Judicial Magistrate, Burhanpur. He committed the case to the

. ;Special Court, Burhanpur. Thereupon, the case is registered. -

The learned trial Judge framed the charges agamst the accused Rakesh
for the offences punishable under Sections 376,302,201 of the IPC and 3

(2) (5) of the Act. He denied the charges and claimed trial.

4,

In the course of trial, the learned trial J udge has recorded the evidence
of as Imany as 12 prosecution witnesses. On 11.11.2014, the prosecution
closed its case. Thereupon, the case was fixed on 14.11.2014 for examination
of accused Rakesh under the provisions of 313 of the Cr.P.C. On that day,
instead of examining accused Rakesh under the aforesaid section the learned
trial Judge posted the case for passing an order and on 21.11. 14 he passed

the impugned order.

(
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5. The impugned order runs into 31 pages and in para- 32, the learned
trial Judge has made following observations, directions and remarks:-

AT BT U Td SR fAveiyer & 91g ¥R 9 AT B
f& v gfers A o1 faYelr % TORRT BHIF 20, /13 H & go AN
fra, 9% weayaeT T A AR W FoRmE, 4 T @ WY I
TAT AT & AT 91T &, SURIE IR BHi6 A aad # < ufear
i @ WraEml @ Swcivia s fbar € w18 o daat ITHT UBRYT
FgE B FIRAR R a7 wegd e o @™ 3 kA
Hgeaqet Gl B W T8l &Y, Hewaqel g¥adel # e (Lacunas) fha
T TRI-161 3 Alpar e & siafa =7 ot wawor eyl witat @
T ergaE 6l T ok 7 € e # fora s aferl, R T
4 =i & IR WA Y AHTY STl o, S 0% Uga o A
gfer = rgufia S o wige @ Wl TEReR 1§ S BT S
THRT B fert URR @ ofaR & silueiR@ e o) AR I
fooar ar aifiel ¥ 98 W s Biar © & gfer g1 SIMg@ey 39
SR Y T AT Bl 6] Uga §F T FATeT Saierd- T & W
Hifsa arel 3 warRa @ yaRa = o= <. favre <) aaf 9 Y <@ o
T & i il @ Wi SFIER U6 BT B wawel § A w9 |
e 8 4 W HIRY1 B Sl @ e g9 e aaiRa 7 Ry
P & o A QN FERIT T TERE N S o @ R e |
ST 7 SR QR 3= o7 oo a8 aww # o @ § i el afew
B ST gF H TEe MR UR A1 RERY B FarEE Eiaes S6er
AR IO 9, dfed B % § 7 R wftemil @1 e v @R = e
O T4 W% KB © T THT I gaieelt fid ween wrw
TARHR U4 THS] 0T BT UHRT YRy URER & 3feR &) %8 T, TP
e S gB o, THET fRRpa oo S fhar mm &

ﬁ%mmﬁﬁmwmﬁﬂmwﬁw
- e % oy § fm— .

(1) SITT Fvlia o SIORT FHAIH—20 / 13, X 0 WO Tee D HeuT
I SRR ST ST Y FH D UL oY PR I8 T & s
FIHIS & Faxo # Y Afea o1, T o= 2 et v ~argof mew
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AT SATTEIH & Wl ¥ IR SrRer WodlosTTLo HY Fr: e o
Y,

(2) T TWRIERT AT B UG B Y W INOR I8 S THIRA
2 5 affgas wrowr Tormer Y Siiwedt st g1 iR T @t &
BIRYT ST B A e 8, fir S AR SRamT alrgeas & o 59
R THRAES fER & g7 SRRy B9 Sorl.

(3) T RIoT TRPW TURIGT AT P UG TN AR (G Yfory st
D EHE IR D UTER] TE Uil & 5 e A vewe o anreww w9 -
A T2 gfere Sl ¥ oo enfie adet o s wa Q frdgw
wm%wmmwﬁmﬁaﬁ%mmm
fomia srtad %)

(@) afe IT TRER SR AR B U, ARG 7 SR @
T PRA B TTER] I8 UK 2 ¥ e F oo a1 anvvoge w9 QA 9R°
BV Yot ARHINGT 3 gerar far & o 99799 feg aqIoR saws
PRI T,

(5) 3R I T AT FI YT B UTAK] UV ANBR g G B fp
AT STf U Seoniy & @ ANt @ s 8 dlel smaRy @ G
Tt o fayg, Free v e < se o ¥ adarT Ry F sRaT
g at fad ~grareral o s wiftkemel e g AR 1080
ARG FaOEA "

6. The learned trial Judge has sent a copy of the impugned order to the
Home Secretary to the Government of Madhya Pradesh, demanding hIS
immediate action thereon.

7. Feeling aggrieved by the observations and especially remarks against
them in para-32 (2) to (4), the petitioners have filed this petition under Section
482 of the Cr.P.C., invoking the extraordinary jurisdiction of this Court for
their expungments on the ground that before passing the impugned order the
learned triat Judge had not given them an opportunity of hearing. Thus, they
have been deprived of natural justice.

8. The learned counsel appearing for the petitioners has submitted that it
is a well settled law by a catena of decisions that before passing adverse
remarks against an investigating officer for lapses and lacuna left by him in the
course of investigation, the Presiding Judge of the criminal Court is bound to

-

(
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give him an opportunity of hearing and explanation about the alleged lapses
and lacunas. But in the present case, the learned trial Judge has not followed
the established procedure before passing the impugned order. Therefore, the
petitioners have been deprived of natural justice. Under the circumstances,
the observations and remarks made against them be expunged. In support of
the arguments learned counsel has relied upon the following Judgments

(i) The State of Uttar Pradesh Vs. Mohammad Naim AIR
1964 SC 703.

. (ii) Niranjan Patnaik Vs. Sashibhusan Kar, AIR 1986 SC
819.

(iii) S.X. V‘swambaran Vs. E. Koyakunju AIR 1987 SC
1436.

(iv) State of Karnataka Vs. Registrar Genera‘l High Court
of Karnataka, AIR 2000 SC 2626.

(V) K. P. Singh Kushwaha Vs. Stare of M.P. 2005 (2) MPLJ
276.

9. Per contra, learned panel Lawyer appearing for the respondents/State
has supported the lmpugned order in its entirety in the facts and circumistances
of the case.

10. I have anxiously considered the rival submissions, perused the
impugned order, the entire record of the trial Court and the aforesaid citations.

11. Learned counsel for the petitioners has made limited prayer for
expungment of adverse remarks and observations made against the petitioners.
However, by perusal of the impugned order, I will consider whether other
directions not connected with the petitioners are justifiable. '

12.  From perusal of the record of the case, it is evident that the impugned
order is passed at the stage of examination of the accused under Section 313
ofthe Cr.P.C., and before passing the final judgment of the case. The judgment
in the case is yet to be passed.

13. On05.07.2014, the learned trial judge framed the charges against



2530 Kamal David Vs. State of M.P. LL.R.[2015]M.P.

the accused for the offences punishable under Sections 376,302 and 201 of
the IPC and 3 (2) (5) of the Act, meaning thereby, he has taken cognizance of
the aforesaid offences on the basis of the charge sheet. Hence, he has no
power as a judge of the trial Court to direct further investigation into the case
as he has directed vide the impugned order. However, the investigating agency
has right to file'supplementary charge-sheet in case it has come across fresh
evidence against the accused as per the provisions of Section 173 (8) of the
Cr.P.C. It is my considered view that if a trial Court passes an order for
further investigation into the case after taking the cognizance by framing the
charges, the impartiality of the Court will erode and the such act of the Court
. will amount to usurping the role of the prosecutor. Therefore, the directions
given in respect of re-investigation of the case vide the impugned order is not
proper and justifiable on the part of the learned trial Judge. In the result, the
said directions are liable to be quashed. .

14.. No doubt, the criminal Courts have full powers and authority to pass
adverse remarks against the investigating officer and witnesses and also has
power for issuing directions to the concerned authority to take necessary actions
in accordance with the law, But while doing so, they are required to follow the
established procedure. This established procedure is that the Presiding Judge
should pass first the judgment or order, as the case may be, pointing out the
material lapses and lacunas committed and left by the investigating officer in
the course of investigation, on account of which the case has ended in acquittal.
Otherwise, the case would have been resulted into the conviction of the
accused. As stated earlier, the learned trial Judge has passed the directions
and the adverse remarks vide the impugned order at a time when the judgment
in ihe case is yet to be passed. Thus, the learned trial J udge has passed the
impugned order in gross violation of the established procedure, which deserves
to be disapproved by this Court, and the procedure adopted by the learned
Judge is liable to be quashed. '

15.  To satisfy myself whether the petitioners were given any opportunity
of hearing before passing the observations and the adverse remarks against
him? I have meticulously gone through the record, which reflects that the
petitioners were not afforded any opportunity of hearing before passing of the
said remarks. Thus, learned counsel appearing for the petitioners has rightly
stated across the Bar that while passing impugned order, principles of natural

-
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justice have not been followed. |

16.  The Supreme Court in the case of State of Uttar Pradesh Vs.
Mo!zammad Naiem (supra) has clearly held that -

“It has been judicially recognized that in the matter of makmg :
disparaging remarks against persons or authorities whose
conduct comes into consideration before Courts of law in cases
to be decided by them, it is relevant to consider (a) whether

' ‘the party whose conduct is in question is before the Court or ...
has an opportunity of explaining or defendlng himself; (b)
whether there'is evidence on record bearmg on that conduct
justifying the remarks, and ( ¢ ) whether it is x}eccssary for the

decision of the case, as an integral part thereof to animadvert
on.that conduct. It has also been recognized that judicial

» pronouncements must-be judicial in nature and should not
normally depart from sobriety, moderation and reserve.”

The same view was reiterated in the cases of Niranjan Patnaik Vs.
Sashibhusan Kar, (Supra) and S.K. Viswambaran Vs. E. Koyakunju)
(Supra).

17.  Asstated in para-15 that the learned trial J udge has not granted an
opportunity of hearing to the pctltloners before passmg the observations and
the adverse remarks against them. Hence, in view of the ratio law laid down_
in the aforesaid dec1smns the’ adverse remarks are 11ab1e tobe expungcd

18.  In case of State of Karnafaka Vs. Registrar General High Court
of Karnataka (supra) the Supreme Court has held that demoralisation of

Police Department would badly erode the already impaired efficiency of the
forces.

19.  Inview of the above, the learned trial Judge should not have at least
made corruption-charges against the petitioners even obliquely without tangible
evidence as he has made in para-32(4). Hence, remarks made in para- 32(4)
are liable to be quashed.

20.  Asperthe contents :bf 32(3) the learned trial Judge has directed the
initiation of departmental enquiry against the petitioners. This Court, in the
case of K.P. Singh Kushwaha Vs. State of M.P.(supra) has held that the



2532 Kamal David Vs. State of M.P.. LL.R.[2015]M.P,

trial Court has no jurisdiction to direct the authority for initiation of departmental -

enquiry and to punish them. At most the learned trial Judge after passing the

adverse remarks may have directed the authorities concerned to take necessary _

action in accordance with law. Thus, the learned trial Judge has exceeded his
power by directing the authority concerned to hold the departmental enquiry
against the petitioners. chce remarks made in para 32(3) are liable to be
quashed. '

21. Therefqre, the directions, observations and adverse remarks passed
by the learned trial Judge in the impugned order are not sustainable in the law.
Consequently, in view of the forgoing discussions, this petition succeeds and
is allowed. The directions, observations and adverse remarks passed in para
32 are hereby quashed and expunged.

22.  Since the final judgment is yet to be passed in the case, the Registry is -

directed to send the record of the case immediately without delay to the Court
concerned.

23.  The incumbent Presiding Judge of the Court concerned is directed to
proceed in the case further from the stage where the case is presently lying
and to-make all endeavours to expedite the disposal of the case. He is also
directed that while passing the final order and judgment in the case, he will not
be influenced by any observations made in this order and the impugned order.
Further, ifhe arrives at the conclusion that the case is resulted into the acquittal
on account of lapses and lacunas left by any of the petitioners, then he would
grant him an opportunity for hearing against the lapses/lacuna, pointing them
out to the concerned first. Thercafter if he deems appropriate, he may pass
suitable remarks.

24.  Accordingly, this M.Cr.C., stands disposed of.
MCr.C. disposed of-

v



