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Accommodation Control Act, M.P- (41 of 1961), Section 13(3) -
Dispute as to whom the rent is payable — Nature and stage of Enquiry.

" ._Should be decided framing specific issue alongwith other issues on-

pleadings, after appreciation of material on record by judgment and
decree. [Sanjay Kumar Vs. Prem Kumar] ) ..2563
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arfEgl (Yo IR fa. 33 {aw) ©...2563

Arbitration and Conciliation Act (26.of 1996), Sections 8, 20,
34 & Madhyastham Adhikaran Adhiniyam, MLP. (29 of 1983), Section..
20 — Appointment of Arbitrator — Jurisdiction of Civil Court—During .

. the pendency of application for appointment of arbitrator, Act 1983

came into force — Bar contained in Act 1983 with regard to Civil Court
applies only from the date of Constitution of Arbitration Tribunal i.e.
01.03.1985 — Reference which is pending prior to Constitution of

" Tribunal is saved by Section 20(2) of 1983 Act — As application for

appointment of arbitrator was already pending therefore, District Judge
had jurisdiction to appoint arbitrator. [Seth Mohanlal Hiralal (M/s.)
Vs. State of ML.P.] . ‘ ...2745

qrevery St §aE ARMAIT (1996 FT 26) GV 8 20, 34 ¥
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g o, s forar <maEly st gene Frgaa s 3 aftrefar g efr )
(@ weaaa dee (1) fa 9. =) : . ..2745

Arbitration and Conciliation Act (26 of 1996), Section 34 —
Objections — Scope of interference— If award is in conflict with public
policy of India — Court would interfere with an award, if it is in violation
of statute, interest of India, justice or morality, patent illegality,
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contravention of Act or terms of contract — Respondent’s witness
admitted that extra work of de-watering was done by appellant as an
extra item — It was further held by Arbitrator that since the aforesaid
amount was not included in award, therefore, the same was admittedly
included by the Arbitrator as an extra item —Arbitrator had applied its
mind —~If two views are possible, view taken by Arbitrator would prevail

~Trial court should not have disallowed the said jtem —Appeal allowed.
[Seth Mohanlal Hiralal (M/s.) Vs. State of M.P.] ...2745
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‘ Civil Procedure Code (5 of 1908), Section 115 — See —
Constitution - Article 227 [Ramavtar Vs. Shivbhajan] e 2560
Rifaer gl afear (1908 @7 5), arer 115 — @& — FieerT —
FIWT 227 (THAaR fa. Rrawom) ...2560

Civil Procedure Code (5 of 1 908), Order 1 Rule 10— Plaintiff is
dominus litis — It is settled law that the plaintiff is the sole dominus
litis of his litigation and has a right to implead a party according to his
choice and contrary to his wish, he cannot be insisted either by any of
the party of the suit or by the court unless there is any cause of action
in the suit against such person to file the application under Order 1
Rule 10 of CPC to implead him/ her as party in the matter. [Vinti Solanki
Vs. Anil Kumar] ...2568
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m?wmf?—wwgwﬁaﬁmé%wmmwmm
ﬁﬁavmfﬁm%amaﬁmmm%ﬁ;agaq:ﬁuﬁaa}ﬁmmﬁ



INDEX ' 7
q&raﬁuwwﬁamawaﬁma#ﬁwwwamma}w-
qwmaﬂwaawamahwmmmwﬁﬁﬁﬁ
af 3. freg 98 ¥ RANE. @ ARy 1 R 10 @ Iala SH .9E e

mmmﬁmamﬁmmmﬂﬁl(ﬁﬁmﬁﬁaﬁa
TATY) ..2568

: Ctvzl Procedure Code (5 of 1908), Order 1. Rule 10.— Whether
petmaner is a necessary party —Suit was filed for specific performance
on the basis of agreement to sale, allegedly executed by respondent
No. 2 in favour of respondent No. 1. — Nothing has been stated against
the petitioner in' the plaint and no relief is claimed against-him -
Petitioner is neither a necessary nor proper party and thus trial court
hasnot committéd any error in dismissing the application to implead
the petitioner — However, in the peculiar facts of the case petitioner -
was extended liberty to file his separaté suit against the respondents
and other party on arising-the occasion and on the basis of avallable
cause of actior. [Vinti Solanki Vs. Anil Kumar] 2568
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" Civil Procedure Code (5 of 1908), Order 6 Rule 1 7-Amendmem‘
— Application for amendment of plaint was filed when the defence
evidence was going on—Allowing the application on payment of cost of
Rs. 1000/~ would not mitigate the circumstances ~ Delay not properly
explained ~ Petition allowed — Amendment application rejected.
[Jaywant Vs. Varsha] . .. 2640
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Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See —
Representation of the People Act, 1951, Sections 83(1), 123(4) [Paras
Vs. Chaitanya Kashyap] ] ..2712

Rifaer afr aizar (1908 #r ) IR 7 AT 11 — 3G — @E
Rfaafere s, 1951, TV 83(1), 123(4) (ave A, 9= www) ...2712

Civil Procedure Code (5 of 1 908), Order 9 Rule 5 and Order 5
Rule 20 — Appellants despite service report to the effect.that the
respondent Nos. 2 & 4 are not residing at the given address and despite
granting time, not supplied correct address —Though fresh steps were -
taken but not at the correct addreéss — Held — Paying process fee alone _
without supplying the correct address cannot be considered as compliance
of the provision ~However, final opportunity is given to the appellant to
file correct address or in alternative file application under Order 5 Rule
20 for substituted service, subject to payment of cost of Rs. 5,000/-. [Ashok
Kumar Gupta Vs. United Commercial Bank] 2782
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Civil Procedure Code (5 of 1908), Order-26 Rule 9 — Issuance of
Commission — Stage of consideration — At the interlocutory stage — No
party could be permitted to use the court process to collect evidence as .
agency —Evidence yet to be recorded. [Ramavtar Vs. Shivbhajan] ...2560
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Civil Procedure Code (5 of 1908), Order 26 Rule 9 — Issuance
of Commission, to ascertain actual possession — Such prayer could be
considered at the stage of appreciation of evidence and not prior to
that. [Ramavtar Vs. Shivbhajan] © 2360

Rif¥e giFar wiar (1908 @7 5), 139 26 T 9 — aRalIs Ty
gRaa svd & o, adftery T fyar arr — o) aeiaT @t aie @
Wﬁa%mwﬁaﬁﬁﬁmmmﬁﬁﬁﬁmml(mmﬂ
ﬁﬁﬁw) S ...2560

" Civil Services (Classification, Control and Appeal) Rules, M.P.
1 966 Rule 14 & 15— Non Supply of Enquiry Report— Matter remitted
back to the disciplinary authority from the stage of supply of enquiry
report for proceeding further in accordance with Rules, 1966 —
Disciplinary Authority while taking final decision in the matter shall
also take a decision regarding entitlement of petitioner to consequential
benefits if so ~ Writ petition disposed off. [Yogiraj Sharma (Dr.) Vs.
State of M.P.] _ ...2644

. fﬁﬂa#ar(aﬂaﬂvr; AT siv.adie]) P, a8 1966, a7 14
g 15 — Wra-gfedsT at argfd 7 slar — Fraw 1966 @ agER It @
arfaEl o1 29 W AfideT @ A © W W AnEn aqneETerS
Wit &t amw Afa fear T - Gd ¥ afvw fofa @9 w
IS g 59 w9 § H Ffofa w1 {5 aifaereal aikonfres
A -Afg B3 81 @1 wwe @ — Re wfaet Frrga ) o @ @i
ol (31.) fa. 7y =) 2644

Civil Services (Classification, Control and Appeal) Rules, M.P.
- 1966, Rale 14 & 15— Procedure for imposing Penalties — Charge sheet
containing charges, statement of imputation of misconduct, list of
documents and list of witnesses was supplied to petitioner — Petitioner
was afforded an opportunity of inspection of documents — Supply of
documents at the stage of written statement of defence is not required
under Rule 14(4) — Petitioner never raised the plea of vagueness of
charges in the departmental enquiry —Documents sought by petitioner
were supplied to him — No question any prejudice on account of non-
supply of documents arise — It is also clear from enquiry report that
Enquiry Officer has assessed the evidence in respect of each article of
charge and has recorded a finding after considering the defence of the
petitioner — Departmental Enquiry has been conducted in accordance
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with Rules. [Yogiraj Sharma (Dr.) Vs. State of M.P.] 2644

Rifeer dar (@ffavor, faaer giv sdfia) Fag, 5.5 1966, Fram 14
7 15 — WRT i svd ot I — aRiY ¥ gEa ARI—TH,
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P WR W TR W& w1 A9es 98§ — sl ¥ fEnfg
g § ot AN aRiet B serear o1 aftae T8 e § - Aot
BT AT T TEEY 99 agE {5 13— qwnw # aqfif T ' @
feefl wpR % qafos o1 $I¥ ye7 6 Soar — wra wRAEs @ Tw o
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affafea foar @ ~ fawrfla g Al © sER Yofag &) 9 2
@R T (sF) ..y, <) 2644

Civil Services (Pension) Rules, M.P. 1976, Rule 9 — Recovery —
Penalty of deduction of 10% of the amount from the pension of the
petitioner —No show cause notice was issued to the petitioner — Second
enquiry on the same charge which could not be proved during first
enquiry is not permissible — In first enquiry, chargés are not found to
be proved against the petitioner — As no financial loss caused to Bank,
punishment imposed is too harsh and disproportionate— Order quashed
— Respondents directed to release pension. [G.D. Purohit Vs. State of
" M.P) . T 2607

fofaer ®ar (@er7) g 27 1976, 997 9 — aget — A= 9
99T ¥ 10% Ul &1 stz s @ wfa — arh st S w7 qwrent
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& frar i W 2, el o SRy 98 — 9l © faes werq wiw A
gy . Rrg & 1 ™~ qfy 37 7 9 ey a1t sk & €,
it e afe soiy @ amqufie 2 — sty afrefes =
geaeffrer &t do qam v @ o PR far ) G gifsa fa
AU ISY) ' . 2607

Coal Mines Provident Fund & Miscellaneous Pro_vi.éioﬁs Act,
(46 of 1948), Section 3 — See — Succession Act, 1925, Section 373, 384
[Regional Commissioner Vs. Bhurig Bai] 2777

HIgar @7 73wy [l qer g euse IIT, (1948 FT 485),
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VT 3 — & — TEATRIBIY ARG, 1925, ST 373, 384 (e s
fr. sRer @) - ‘ AR o ¥

Coal Mines Provident Fund, Coal Mines Family Pension &
Coal Mines Deposit Linked Insurance Scheme 1948, Clause 64 — See .
—Succession Act, 1925, Section 373, 384 [Regional Commissioner Vs.
Bhuria Baij . ' 2777

fRdv wag o g 1948, @E 64 — G — SOMRBY arferfra,
1925, HNT 373, 384 (O ofre fa. qRar o) - 2777

‘Conduct of Election Rules, 1.961, Rule 63(1}) & (2) - See -
Representation of the People Act, 1951, Sections 80, 81 & 1 00¢1)d)(iv)
[Arjun Kakodiya Vs. Kamal Marskole] ' - +es2699

Fafad a1 waraT Frr 1961, P 63(1) 7 (2) = @6 — aiw
wfafaferer aftrfram, 1951, arerd” o, 81 7 100(1)(SN)(iv) (@rw wrwifear
4. waer A si) . " 2699

. 'Constitution —Article 14, 243-X(b) and Municipal Corporation
Act, M.P. (23 of 1956), Section 133 - Collection of Tax — Delegation of
power to Municipal Corporations subject to limitations and conditions
~ Article 243-X was incorporated to empower the Municipal
Corporation to levy such taxes which was originally levied by State
Govt. 50 as to make them independent units of self governance — Section
133(1) of Act, 1956 was thereafter amended and provision was
incorporated for the purpose of empowering the Municipal
Corporations to impose any Tax or Fee — However, imposition of tax is -
by resolution of Municipal Corporation and is subject to control of the
State Government — Discretion is given to Municipal Corporation in
the matter of fixation of tax and selection of minimum or maximum as
may be required, and merely because the minimum or maximum rate.
of tax has not been- fixed, the provision cannot be termed as
unconstitutional. [Hoarding Advertisement People Welfare Association
Vs. State of M.P.] (DB)...2611

i — TR 14, 243-X(F) vT TIemfaE g affrr T
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2. 39 Weg™ 3 adare T ssway W aear| @t ewenwe
fl-qa devar waifieee fa. 9w, asa) (DB)...2611

Constitution — Article 226 — Departmental Enquiry = Judicial
Review — Scope — Court is not constituted as a Court of Appeal under
Article 226 of Constitution — Court concerned to determine whether
the enquiry is held by a competent authority and whether rules of
Natural Justice are not violated — Whether there is some evidence,
which the authority entrusted with the duty to hold the enquiry has
accepted and which evidence may reasonably support the conclusion
that delinquent officer is guilty — High Court can not review the evidence
- and to arrive at an independent finding — If the decision of authority is
vitiated by considerations extraneous to the evidence and merits case,
or if conclusion made by authority, is wholly arbitrary or capricious
and no reasonable person could have arrived at such a conclusion, only
then interference is permissible. [Yogiraj Sharma (Dr.) Vs. State of
M.P.] ..2644 -
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" Constitution —Article 226 — Educatwn Professional Examination
Board (Vyapam) conducting examination in 2012 for Selection of Junior
Supply Officers and Inspectors (Weights:and Measures) —Petitioners were
appomted on those posts — Irregularities were committed in that
examination — Vyapam cancelling the results of candidates, leading to
" filing of the present writ petitions —Held — VYAPAM did not set up any
enquiry Committee of its own — VYAPAM had not independently inquired
into the factual aspects, abdication of duty by VYAPAM. - It is wrong to
say that inquiry by VYAPAM would be empty formality — The impugned
common order dated 13.06.2014 quashed and VYAPAM granted liberty
to commence independent inquiry on the basis of information received
fromi the investigating agency (8. T F.). [Shishuvendra Singh Tomar Vs.
State of M.P.] " (DB)...2579
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Constitution — Article 226 — Maintainability of petition —
Alternative Remedy — If a substantial legal question for interpretation
is involved, Writ Court can directly interfere— As far as grant of benefit - -
of rebate of input tax is concerned, is to be decided on admitted facts
for which no dlspute or enquiry into factual aspects of matter is called
for —Petition maintainable. [Commerclal Engineers & Body Building
Company Ltd. (M/s.) Vs. Divisional Dy. Commissioner] (DB)...2668
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. Constitution — Arttcle 226 — Transfer Stay till representatzon
is decided — Representatmn filed by employee does not create any
right in his favour to remain at a same place from where he has been
transferred — He must § join at transferred place, even if he has to pursue
remedy of representation — It is not for court to sit over the subjective
satisfaction or dictate to concerned authority, being purely
. administrative matter — Court must eschew from issuing interim

direction. [Mridul Kunmar Sharma Vs, State of MLP.] (DB)-...2556

WRETT — YT 226 — VATV — FRRTT FT RfFAT
9 @ VF — A §RT Wegd d9ET 99 S e weoa R
% fad, Wef @ 99 wrrala fFar ™ 2, Sue uw ¥ ol afer
R T AT — IR WETARE T W TEER T ww 9w, afd
T ANEET $ IUAR BT A d T & 99 H — ¥ Ay @ fag @
2 & dofs dyfe w fErR @ daftm e | 2R =,
e a7 Ya wu d warlie seer @ — waew 9t salky P s
X W T ARY] (g $AR w4 ww. wea) (DB)...2556

Constitution —Article 227 and Civil Procedure Code (5 of 1908),
Section 115 —Scope of Interference — Orders passed under the vested
discretionary jurisdiction could not be interfered in writ or revisional
jurisdiction. [Ramavtar Vs. Shivbhajan] . 2560

wiearT — aqwy 227 va Rifda m%rar wiear (1908 &7 5) egreT
115 — gvagy »} gy - fifed 33frs afteiRar @ sigfa TiRE 5
ﬁaﬁzﬁﬁm&hﬁamgﬁwﬁﬁmﬁmﬁﬁ%mml
Frsqar fa. RmawsE) 2560

Constitution — Article 309 — Appointment — Right of a wait
listed candidate — Post of Rozgar Sahayak fallen vacant due to
. resignation given by a person appointed on merit basis — Petitioner is.
seeking appointment on the ground that he was placed in the waiting
list — Held — Wait list candidate has no vested right to be appointed —
He can only claim appointment when a selected candidate does not
join and that too during the operative period of waiting list - Petition is
dismissed. [Brajesh Kumar Pandey Vs. State of M.LP.] =~ ...2574

*;
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L GREF — 3T 309 — PRT — gdllar gt B ol @7
FRr@Te —gtar 3 AR R W @ afi grnanes & e @
FIOT AR WedF o7 Ug Raw gar — 9 g9 amaR ) Ryf 9 et
2 fo 99 whar g ¥ @ o — affeiRa — gdar g @ aweff
® frafra o1 w1 Pt after 98 - @ gl o <@ 999 99 W
HedT € o4 oY wafa arreff year venr 9 @war iR ww f sad
mﬁm!{jﬂaﬁaﬁﬁruﬂ?fmﬁﬁa%ﬁm UIﬁ'cFI’G’Iﬁ‘I’I(H‘T?T-
AR TS 3. 79 rw) _ ...2574

Court Fees Act (7 of 1870), Secmm 35— Manner of conducting
enquiry — Anywhere in the statute where the word enquiry is used, the
court is not always bound te call the report of any authority and
appreciate the evidence in the light of such report — If on the basis of
evidence adduced by the parties, the case could be decided, then there
is no need to call the report of any authority either for assessing the
annual income or the assets of the concermng plaintiff. [Kamlesh Vs. -
Tara Devn] oo .. 2565

Ww?wmﬁw(mm 3;77) 6T 35 — W7g Talferd #vd
© BT 8T — SFF ¥ wEl wd] Wt wra = 3 oyt fear T @, <
fedl et 9 aRdes gam ok 99 sRedsw @ srets ¥ Wi w1
TeUidT w7 & foad 93T a1 7 — IR wwer g R R Wi @
- e W gexor foffa fear s awar 8 e wkm ardt A ar at el
mﬁmaﬁﬁﬁﬁmwﬁﬁﬂhmﬁmﬁ'ﬁrﬁaﬁ
:ma*mm'r%"n (Preter fa. g ) ‘ ...2565

Court Fees Act (7 of 1870), Section 35 — Notification of 1984
(as amended on 14-02-2011) of State Government — When the benefit
~ of the same can be extended — To extend the benefit of the said
notification to the plaintiff, enquiry is needed —No procedure of enquiry
is provided in the notification — In such premises, trial court has a
discretion to inquire into the matter according to its own way and decide
the same in the judicial manner. [Kamlesh Vs. Tara Devi] ...2565

| ST BT SR (1670 BT 7), €T 35 — ST XHR H) 1984
@Y ARMIT (14.02.2011 T AT WRG) — 5UST AT H9 347 &1 GHAr
g —ardl W Ioa ARNET BT 9w R 9 3 ) T e @ —
.MWﬁmﬂﬂﬁmmﬁﬁﬂﬁ tft Rerfr 9, framr s
T A TS W AR P T T BT Y wifE T ¥ e R
o o fRwfer ) (Fw fa. arr ) -.2565
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Divorced Muslim Woman — Entitlement of maintenance during post
iddat period — Divorced Muslim woman is entitled to get maintenance

as long as she does not remarry — As applicant has not remarried, she -

is entitled to get maintenance — Order of trial court restored. [Azma
Sultan Vs. Ausaf Ahmad Khan] : ...2803

TV HIHAT QIR 1973 (1974 BT 2), GIT 125 — TSI AT
e — FEd AR TRE ARV-UINOT 9 THA) — demyear giew
AIEAT ARU—UINY] JIwl BT B THER U9 99 ¢ W9 aF % 38 yAfeae
T o — qfe adge 3 gafdare T far 9w avwr—aiwer arw w@
B FHAR T — memwgﬂmﬁm (GTGNTR‘j,F’IT:I'ﬁ'
uw AETe @) T 2803

Criminal Procedure Code, 1 973 (2 of 19 74), Sectlon 1 25 -
" Interim Maintenance — Family Court allowing the application filed by
the respondent/mother granted interim maintenance to the tune of Rs.
4,500/- per month in her favour — Held — Looking to the relationship as
well as social and economic status of parties, Judge of the Family Court
has come to a right conclusion and has also affixed a reasonable amount
for interim maintenance — No interference — Revision dlsmlssed [Radhe

Shyam Mourya Vs. Smt, Dashmat Devn] A 2795

3vE yivar afzar, 1973 (1974 #T 2), GIT 125 — FaRky sxor—qiaoy
- FgH ~ETed ¥ gewefl /9 R AR ATRET W oW gy 9Ud ua
A %, 4500 /— Mo & SRR FART ARO—aier yem fear — e Ra
— BRI BT Rear @i wig & wmfie @ e Rufy w Iwd g,
TLH A S AR g frepd W ugd & st sraRy sror—giyer
=Y Yfwrge wou ot faftag 91 @ - 91 eway = - gderr wnlern
(wetzam wid ﬁf el Toma 3d) : 2795

Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Mamtenance Proceedings u/s 125 Cr.P.C. are quasi criminal and quasi
civil— Principles of appreciation of evidence as in civil cases are applied —
No pleadings in the application regarding second marriage — Certificate
regarding second wife not proved by signatories — Document should be
properly proved before any interference on it - Document produced at
cross-examination and applicant was not given opportunity to rebut—Held
—Matter remanded back to trial court to give opportunity to respondent
i;'gr incorporating amendment in application and to adduce evidence.
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[Aashiq Khan Vs. Anisa Bai (@ Annabee] «.2784

Tve HfFar afsal, 1973 (1974 &7 2), €T 125 — FOqIgor —
TRE. B = 126 B Aaa srfwfRar, g e ww ad fufre @
- Wi B P & fagra @4 5 fafre gewon ¥ ang et € 9
5t ™ — adg ¥ fadw s @ "9 ¥ o afmaw 58 - i
qoft ¥ Walra yAveE Bl saERedial . g7 gifag a8 fEar -
ey W fed) svasit ¥ ugd o¥ Sfuw wu & wifya fear wm=r anfey
— wiaderr §F TS aega fean @ iy adee e Suer @ed e
BT aauy 181 -faa ar — afufeifRa — g ot adga § vmes wE
7 Wigd 39 9T JEwY WeM f$d oM @Y fam <aew & s
whifya foar | @i am 4 s 3% sd) ...2784

Criminal Procedure Code, 1973 (2 of 1974), Section 126(1)
Clause(b) — Territorial Jurisdiction — Mother can file application for
maintenance u/s 125 of the new.Criminal Procedure Code in the district
where she resides. [Radhe Shyam Mourya Vs. Smt. Dashmat Dev1]

..2795

qvE miHar gliear, 1973 (1974 &1 2), &7 126(1) @) — &7
Fftrprar — &t <3 ufwar dfear @1 arT 125 © AT AROT—UyT BY
e, mwﬁﬂﬁﬁmaaﬂﬂmﬁé?ﬂmﬁﬁm%l (miwm
A fa. sﬁﬂ?ﬁa&m?}'ﬁ) c ..2795

Criminal Procedure Code, 1973 (2 of 1974), Section 145 —
Dispute relating to possession of immovable property — The order
passed by the SDM remains vahd till the Civil Court decides the matter
with respect to the title of the property Merely because an order is
passed u/s 145 and appellants were found in possession, it would not
prove that the appellants were in adverse possession. [Maharaj Singh
Vs. Mahant Singh Chaturvedi] S - 2730

Fvg BfFT WL, 1973 (1974 &7 2), Eﬂ?T\145_—- e aufea &
Fet o wafhd 3917 — WRLTE gRT NIkG ey ARAT we 9% [F
woftd W g @ Wag A Rifaa e fafren W s - o geiad
fe amr 145 @ Javfa @ ade ke fear war sk srfedeffror ot
rferaeg ara T, T99 T R e g % srdfreneffror &1 s s
or ). (rera R fa. wEa s agdd) «.2730.

Criminal Procedure Code, 1973 (2 of 1974), Section 145 -
Proper opportunity — Applicant was not given proper opportunity to
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adduce evidence as dates were preponed — Matter remanded back to .
the Court of Sub-Divisional Magistrate — Applicant should be given an
opportunity to adduce oral and documentary evidence alongwith
respondent — After recording the statements of the both the parties,
fresh order should be passed. [Ludiram Vs. Anil Rao] ...2807

JUs AfFar aifear, 1973 (1974 &1 2), ST 145 — Of=d @AWV —
Jdcs & WEw Wwgd e » fav Sftya sawr o mm =ity
ol «t ydvafa fear = o — agferia singe @ =aray &t
TrHar ufifia — yeaefl @ wrer—warer amded ! wifae vT g e
WEQd B BT U XA T ARy — |19 gEeRl @ e afhfate
fad o @ gvaEre, 1 RR 9 ardw wilka fear wren arfeg | (gdem fa
afra <) ' : ...2807

Criminal Procedure Code, 1973 (2 of 1974), Section 240 and
.Prevention of Corruption Act (49 of 1988), Section 13(1)(e) — Framing
of Charge — At the time of framing of charge, it is only to be ascertained
that whether there is a prima-facie case available against the accused
or not — The date of registered sale deed, date of sanction and the
date of repayment of loan within short period amounts to suspicion
and ground for prosecution. [Ajit Jain Vs. State of M.P.] (DB)...2810

TUS AT IRGL 1973 (1974 FT 2) €T 240 ¥ FEEN [Farer
a7 (1988 @7 49), arr 13(1)(F) — iy fafaa far arar — IR
i fpd ot wwe Sad aw giRad v € fo o s @ awe
9oT GeCAT WHN Sude # et 98 — usfiaa fama fea @) R, sspd
F Ry @ o0 el 3 MR o1 3 e 9 fify Wi @ s F ard
© AR s 3 e 2| @ S fAL 2. ) (DB)...2810

Criminal Procedure Code, 1973 (2 of 1974), Section 389 —
Suspension of Sentence — Government servant sentenced by ACIM
for offence u/s 409 of IPC to 4 years RI and fine of Rs. 3,36,705/- —
Appellate Court suspended sentence of Jail but prayer for suspension
of fine amount has been dismissed — Held — Order of appellate court
modified to the extent that on depositing of Rs. 1,68,352/-, recovery of
remaining fine shall remain stayed. [Dallu Vs. State of M.P.] ...2801

gvg HiFar i, 1973 (1974 &1 2), &RT 389 — TEIR% frefia
vEgr o7l — e oAt 1 afuRed ger =rfye Senfiend grr
qﬂ?ﬁu_dsﬁmaﬁm409$mﬁfﬂm€rﬁq4aa‘vmw
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Ud ¥.336705/— B Ifde ¥ IRT fbar T — adied Ty A
PRIEAN 31 d3Ry Pefig var wq asfds @ fraa g wrefsn &t
mﬁaﬁm—aﬁrﬁmfﬁﬁ—mwmmwwmw
uReafda f&ar T 5 %, 1,68,352/— wmr v o ™, Ty e &
THH W UF @ (soo, B4 7w, W) - ..2801

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashing of Charge — Charge can be quashed only under exceptional -
circumstances when the same has been framed on vexatious and
frivolous ground. [Ajit Jain Vs. State of MLP.) - (DB)...2810

TV HIFAT GIRAL, 1973 (1974 BT 2), GNT 482 — ATAT I T
1337 W — AR B DA awErETES RRGRAT ¥ afrafed fear o
W?Wﬂﬁﬂﬁﬁmﬁ&ﬁqmmﬁwﬁﬂﬁﬁmﬂmﬁl
(@ofia < fa. 7y, wew) : (DB)...2810

Criminal Procedure Code, (M.P. Amendment) Act, 2007 (2 of
2008) Section 4 and Penal Code (45 of 1860), Sections 467, 468 & 471
- Court of IMFC — Stage of Trial — Charge sheet was filed, charges
were framed and 6 prosecution witnesses were already examined —
Held - It cannot be held that trial had not reached advanced stage —
Sessions Court did not discuss that how the 6 witnesses, who have
been examined are of formal nature — Case remitted back'to‘ the Court
of JMFC for start of trial from the stage of date when thé case was
fixed for recording of prosecution evidence — Revision allowed. [Dilip
Kumar Vs, State of M.P.) - ...2788

TS HfHAT ARG, (A4 @) et 2007 (2008 @T 2) arer
4 Y7 TS WIRTT (1860 FT 45), TR 467, 468 T 471 — AL B -,
qioreg e g Gt ~ frareor a1 gy — AT I TRT 5 Tan, a_ig
ﬁﬂ%ﬁﬁﬁnﬁamsmﬁ?ﬁmmfmfaﬂmiﬂw.ﬂw%mwm
—aﬁﬁﬁﬁa—waﬁﬁﬁﬁaﬁmmmmﬁaﬂwm
mwaﬁu@mm—mw#ﬁﬁwﬁm%ﬁﬁsmm
ﬁlﬂﬂﬂﬂ\ﬁmﬁmwmaaﬁu—ﬂﬁmmﬁra%?’—mmme

W A § e W st wisa aftfafag fed o+ ?q . Fraa

fifr. @ upa ¥ fanor ey a9 @ Rd awvr shmfrg — ger
Ao (et e f A9, ) : - ...2788

Electricity Supply Code 2004 (M.P.), Clause 2.'1--— Occupier — Held
—That the term includes the owner or the person who is in occupation of
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the premises — Further, an occﬁpier has right to seek electricity connection. -
[Shakuna Kushwah (Smt.) Vs. State of M.P.] 2576

Rga 7erT witar zo04 (A7), &S 2.1 — I — afufEiRa
— 99 =g ¥, w@rl a1 98 wfyd Wi gy 37 AftmiT 31w 2, i
g - sﬁaﬁrﬁﬁmaﬁnﬁﬁaﬁﬁfﬁﬂmﬁaﬁmmél
(I gware (shad) @ 1.9, IT59) ..2576

Evidence Act (1 of 1872), Section 3 and Penal Code (45 of 1860),
Section 376 — Rape — Prosecutrix a minor girl of unsound mind — Her
evidence could not be recorded as she was found incapable of
understanding — Appreciation of evidence — Three witnesses deposed
different version about the availability of prosecutrix after incidence —
Inflicting of injuries by knife not supported by medical evidence —
Statement unworthy of credit — Major inconsistency. [State of ML.P.
Vs. Keshar Singh] : X (8C)...2551

Iy Sy (1872 BT 1) SINT 3 U9 TV€ WieaT (1860 FT 45),
EIYT 376 — FoTeFTT — ARAEN & faga R sy aifasT — %
Qe 31 afaEs T8 fpar o7 9ear @@ife 98 Qi wise @ o aas
O ¥ — W @ qedieT — dF wiigrgl | 'en @ uwEq Al
N SuRefy @ Weg ¥ = oo f&d & — @ g1 AT UgHs WL
Prfrai wieg grRT aula 98 — s faa @ 98 — TR awiag
(m.4. v f4. IR RE) : (SC)...2551

" Evidence Act (1 of 1872), Section 59 — See — Motor Vehicles Act,
1988, Section 163 [Gaurishankar Vs. Specialty Electromars] .. 2735

WIET AR (1872, FT 1), 6T 59 — 3@ — AeEY AT AT,
1986, ST¥T 163 (MARTER fa. Wwafad gaagia) ...2735,

Hindu Succession Act, (30 of 1956), Section 8 — See— Succession
Act, 1925, Section 373, 384 [Reglonal Commissioner Vs. Bhurla Bai]

.. 2777
RY JariBrer afifam, (1956 Wsa), grT 8 — ¥@ — GBI
FfRfrgT, 1925, &rer 373, 384 (AwFa s A R ard) LT

Juvenile Justice (Care and Protection of Children) Rules 2007,

“Rule 12(3) — Defermination of age — Prosecutrix — Birth certificate
depicts birth on 29.08.1987 — Middle School Examination Certificate
depicts birth on 27.08.1987 — Difference of two days — Reliability —
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Held - Difference of two days in dates is minor discrepancy and these

certificates cannot be discarded for determination of age — Prosecutrix
below 16 years of age. [State of M.P. Vs. Ancop Singh] (SC)...2545

-y~ (@t #t de—da giv avervy) w2007, P 12(3)
— 1Y &7 FEnvr — affgiadl — =1 ARIoTaS 29.08.1987 FT W <@IfAT & —
At fene e FAvIeA 27.08.1987 BT G ST ® — o fa) @7
I — fgwiadar — affeifa — fRlkal ¥ @ R @1 s T Ry
? d arg 3 Frefer & ol 39 womEl &) @rr 5@ o gear — afiateh
@l Iy 16 9 & 391 (A9, w7 A s RiE) (8C)...2545

Limitation Act (9 of 1908), Section 5 — Condonation of delay —
Reasons—Where the reasons given are hypothetical and presumptive, .
the unexplained delay cannot be condoned. [State of ML.P. Vs. Kamlesh
Kumar] 2732

vﬁw?waf)‘t?rﬁw(masaﬂg) 6T 5 — [T @ o2 a1%F — wreor
~ wel fad T FRvT SuBufE e eyERa &, mﬂa@aﬁaa,w
T far i wwar) (wu. s fx ama‘m FHR) : 2732

Limitation Act (36 of 1963), Section 5 — Condonation of delay
— Date of knowledge — Delay of 1047 days — Applicant not impleaded
as a party either in succession case or at Appellate Stage — Knowledge
on 24.03.2013, when order placed for compliance — Held —Applicant
though a necessary party, not impleaded as a party — Sufficient cause
shown explaining delay — Delay condoned. [Regional Commissioner
Vs. Bhuria Bai] . W2777

Uﬁﬁwwﬁﬁﬂvﬁgsa Fr':‘l‘.’a‘ﬁ) ﬂ??Ts—f%W??»‘f%ﬂ?ﬂT!ﬁ—'
TR B Al — 1047 R @7 faaT — AATE F A aF ScRIROR
el § 9 @ afieh wHe W wmer, 3wy A afmtfue fear mr —
24.03.2013 H TSN §¥ 9T JTUAT BY ALY YEWAT — FFHFEIRT
— TafY ATTE MIAF TAIR AT IW VEPR P 6 ¥ afrifma T
oy a1 - fads we o @ A vaiw s <o T — fee T
foar rar | (e s fa qRar 9r) . . ...2777

. Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section
20 — See — Arbitration and Conciliation Act, 1996, Sections 8, 20, 34
[Seth Mohgnlal_ Hiralal (M/s.) Vs. State of MLP] : ...2745

AT HTBYor AT, TH. (1983 BT 29), GRT 20 — @& —
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eI AT YAE TR, 1996, ITY 8, 20, 34 (W0 Ae-Tdrel R
®.) fa. 7.9 wow) «.2745

Motor Vehicles Act (59 of 1988), Section 147 — Liability of
Insurance Company — Insurance Policy — Cover note appears to be
prima-facie genuine - No cuttings are there and even it was properly
stamped by the seal of the Company — Therefore, at the time of the
accident the vehicle was insured by the Company. [Vimla (Smt.) Vs.
Sheikh Jabbar] . 2739

giev 17 A5 (1988 #T 59) &IRT 147 — 97 FGH #71 AT
— &t gitferdt — nfEs vEvT 1A nyw AT IRGlAE gwe §lar @ — |
FIeT Ta1 AT B X oo o gex (@) g sha wy 9 werfigg ar
. — &, gﬁw$w¢mﬁmmﬁa‘1ﬁaaﬂ[(ﬁw(ﬁhﬁ)ﬁ BRG]
WHTR) ...2739

Motor Vehicles Act (59 of 1988), Section 163 and Evidence Act
- (1 of 1872), Section 59 — Proof — Claims Tribunal although held that
damages were caused to pair of bullocks and bullock-cart but held that
appellant had failed to prove that he was owner of the same —Held —
Provisions of Evidence Act do not apply with full force before Claims
Tribunal - Certificates issued by Gram Panchayat conveys the meaning
that bullocks & bullock-cart belongs to appellant — Compensation of
Rs. 33,000/ directed to be paid towards loss of property — Appeal
allowed. [Gaurishankar Vs. Specialty Electromars] 2735

Tievw 7 7T (1988 &7 59). €TT 163 VT A1 I 497 (1872
T 1), &IV 59 — Wga — Ay <@ Fser 7 g7 atrEiRa fear fe
3mﬁﬁmﬁwﬁmﬁﬂ%mﬁaﬁn§mwmﬁrﬁﬂfﬁﬁ
foar f& adftareff gz wifdg o & fawe a1 f5 98 S9@T w@rl or -
sftfrefRa — s aftrevn @ ava wiew afafw 9 Syeg 9yvf 9a
|rey A, A8 8 — U gErad g o) fRd T waoreEr @ g aref
froaar 2 ¥ da @7 1Y v don) anfaneff @1 @ — wufea @t s1fy
BT AR .33,000 /— &1 AaT a<r 5t o1 @ fod fFefa fear Tar —
sflg #oRx ] (Mi¥wae 4. |yafadl gaagiad) «.2735

Municipal Corporation Act, M.P. (23 of 1956), Section 133 —
See — Constitution — Article 14, 243-X(b) [Hoarding Advertisement
People Welfare Association Vs. State of M.P.] (DB)...2611

TIRUIe®s 7 s, 4.3 (1956 @7 23), ‘67 133 — 3@ —
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Gl — qg@T 14 243-X(7) @7 tsaeEw= f-qa T T
waifageE 4. 7y, =) - . (DB)...2611

Panchayat Raj Evam Gram Swaraj Adhinivam, M.P. 1993 (1 of
1994), Section 122 — Recounting of votes — Not a matter of course —Secrecy
of ballef papers — Tinkering of, not to be permitted lightly — No irregularity
took place at the time of polling — No written complaint was made by
petitioner to the Returning Officer — Petitioner has failed to substantiate
the allegation with regard to irregularity in the counting of votes — Petition
dismissed. [Netlal Panche Vs. Santosh Matre] «.2592

YFRIT ¥Iof ¥ T7 ¥GVToT IS, TH. 1993 (1994 FT 1) €T 122
— 77} F} yrvEr — iFar w7 vy 987 — gavat w1 eear — 39 9
0 B AN T wY A T @ Wl ARt - weeE @ SE e
Ffrafiaar w2 w< — A & R fFata aftemd ) wiY falee Remc.
Td @ 7 — A wwreEr A afafiaar @ WEg ¥ anig Rg e F
e — ATfaet Eler| (Yaara i . waty wm) ...2592

Penal Code (45 of 1860), Section 109 — Abetment — There is-
direct allegation of conspiracy — It is not necessary that the abettor
should concert in the offence with the person who commits it — It is
sufficient if he engages in the conspiracy in pursuance of which the
offence is committed. [Ajit Jain Vs. State of M.P.] (DB)...2810

qvs Gigar (1860 T 45), T 109 — THE — WMSAA BT Weuel
IRY & — I8 Iaws T8 P guive ? S9 afw @ ury s s
FIRA fEar & sy s fear 81 — 97 wafw 2, afy a8 ssa3 o
o siar @ frus arganer W Rty w1Ra fear T R (e o
Ay, ) ' (DB)...2810

Penal Code (45 of 1860), Section 302 — Murder — Circumstantial
Evidence — Appellant was having illicit relations with deceased —
Appellant was alone in the house along with the deceased — Presence
of sperms on petticoat and vaginal swab clearly shows that there was a
cohabitation soon before the death — Deceased was alive when the
appellant entered inside the house otherwise, he would have
immediately came out of the house, if the deceased was already dead
—In view of Section 106 of Evidence Act it shall be presumed that the
appellant was the person who killed the deceased — Appeal dismissed.
[Chandramani Tripathi Vs. State of M.P.] (DB)...2764
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qUs Wlear (1860 &7 45) €T 302 — AT — RREG~ ary —
afierelf & gRrer @ wrr ady Wew o — anfereff gvm  gier @9
el AT — (Pl vd Ao We W PEgEt @ suRufy we w9
Uil € % g & QR0 Use Usad g3 o7 — W afrareff A 7o @ Fax
yde frar a9 gfasr SNfaa ot amren a8 q3a 7o @ arex Fraear afy
AT wed ¥ ya ef — W @i B urr 106 B gReTa Ew gY IF
SyERen Y S 5 sfterefl 97 wafe o fawst gier @) g 9 — s
e | (@ P fa. 9.9, www) (DB)...2764

Penal Code (45 of 1860), Sections 363, 366 & 376 and Juvenile
Justice (Care and Protection of Children) Rules 2007 — Determination
of age — Rule 12(3)(a)(i) to (iii) — Birth Certificate and Middle School
Examination Certificate, vis-a-vis Rule 12(3)(b) - Ossification Test —
Held — The certificate produced as per Rule 12(3)(a)(i) to (iii) should
" have been relied firstly and in absence of it, the medical opinion under
Rule 12(3)(b) ought to have been sought. [State of M.P. Vs. Anoop
Singh} (8C)...2545

TUe Gfear (1860 &1 45), gTIY 363, 366 T 376 U [Henv <y
(arersl ) dE—Ie Jiv weae) fAw 2007 — g BT FEAT — FrAw
" 12(3)(9)(i) & (i) — =1 gvaE wd At Rrare wem e @
ded A Frem 12(3)(H) — after fem Wao - afifeiRe — aduew
fra 12(3)(9)() | (jii) & FTIR wga WA R fre fEa s
el Fiv gt apufRafy ¥, faw 123)(b) & o fafesiw w9 o
foar e =nfeg) (1.9, = fa4. sy Rig) - (8C)...2545

Penal Code (45 of 1860), Section 364-A, r/w Section 120-B—Abduction

for ransom— Abductee duly identified the appellants duringidentification parade
'~ Revolver with cartridges, mobile phone and car were recovered at the
instance of appellants — Appellants have also threatened to cause death or
hurt in order to extort ransom — Held — Prosecution has to prove that the
abductee was kept in detention and threatened to cause death or hurt in order
to extort ransom and communicates that demand for ransom — Prosecution
has proved all the three ingredients of Section 364-A of IPC —Trial Court has
not committed any errorin convicting and sentencing the appellants — Trial
Court’s orderis maintained. [Balindar Kumar Vs. State of M.P.] (DB)...2752
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Penal Code (45 of 1860), Section 376 — Rape — Medical
Evidence — Medical Jurisprudence — Oozing of blood from hymen —
Necessary — If infercourse. happened Iast 24 hours. [State of ML.P. Vs.
Keshar Singh] . “(SO).. 2551
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Penal Code (45 of 1860), Section 376 — See — Evidence Act,
1872, Section 3 [State of M.P, Vs. Keshar Singh] (SC)...2551
TUT GIeaT (1860 FT 45). &INT 376 — 7@ — G Jfef+9%, 1872,
grer 3 (.49, g fa, SR fig) ' (8C)...2551

Penal Code (45 of 1860), Sections 467, 468 & 471 —See —
Criminal Procedure Code, (M.P. Amendment) Act, 2007, Section 4 [Dilip
Kumar Vs. State of M.P.] ...2788

ZUS GIRar (1860 BT 45), E€RTY 467, 468 T 471 — 3@ — 0%
afar diear, (7.3 geia=) sfefam, 2007, g7 4 (feelln gar fa. 2.
)] _ 0 ...2788

Prevention of Corruption Act (49 of 1988), Section 13(1)(e) —
See — Criminal Procedure Code, 1973, Section 240 [Ajit Jain Vs, State
of M.P.] (DB)...2810

geerare frareer sl (1988 @1 49). arr 13(1) (5) — F&@ -
gvg gfear wiger, 1973, T 240 (@<ia S 4. 7.9, xew)  (DB)...2810

" RailwaysAct (24 of 1989), Sections 123(c)(2) & 124-A- Compensation
claimed in lieu of death —Deceased was aboard a General Compartment and
must have got down at Station either to quench his thirst or may be because
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“of the pressure of crowd to ease himself and found it difficult to aboard the
train when it has started moving —It cannot be said that the deceased was not
acting like = prudent man and deliberated a self inflicted injury — Deceased
was a bona fide passenger and his death was an untoward incident—Judgment
set-aside — Compensation of Rs. 4,00,000/- awarded with 7.5% interest —
Appeal allowed. [Pushpa Devi (Smt.) Vs. The General Manager] ...2726
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Representation of the People Act (43 of 1951), Sections 80, 81
& 100(1)(d)(iv} and Conduct of Election Rules, 1961, Rule 63(1) & (2)
—Irregularity in counting of Votes — Petitioner has failed to plead and
prove any irregularity committed in counting the votes and how such
irregularities have materially affected the election of Respondent No.
1 — Petitioner has also failed to plead and prove that he was polled
highest number of votes — Petition is dismissed. [Arjun Kakodiya Vs.
Kamal Marskole] - +.2699

@d gfafiferea aferfraw (1951 &7 43), sTRIY 80, 81 @
100(1)(SN)(iv) v7 Frafas &1 ware7 99, 1961, 3% 63(1) @ (2) — #at
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sftre e ¥ ua W gY © — wfuer @il | (e sretfear f4 suaw
TRIFI) : ..2699

Representation of the People Act (43 of 1951), Sections 80, 81
& 100(1)(d)(iv) and Conduct of Election Rules, 1961, Rule 63(1) & (2)
— Récounting of Votes — Petition on the ground that the petitioner’s
application for recounting of votes has been refused by Returning
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Officer on frivolous grounds under the influence of ruling party although
the same was filed at an appropriate stage — Held — There is no pleading
in regard to non-compliance of instructions — There is also no specific
pleading and proof regarding the influence as'te who made the influence
upon whom and how influence has been exerted upon the Returning
Officer — Objection was also raised after completion of counting and
after declaration of result — There was only suspicion which cannot
form a basis for order of recount — Returning Officer has rightly
rejected the application/objection. [Arjun Kakodxya Vs. Kamal
Marskole]j ...2699
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AY

Representation of the People Act (43 of 1951), Sections 83(1),

. 123(4) & Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Cause of

Action — Respondent’s application under Order 7 Rule 11 'seeking
rejection of Election Petition, on the ground of non-discloser of cause
of action and that the material facts regarding corrupt practice are
missing — Held — This is an undisputed fact that the name of respondent
No. 1 is enrolled at Sr. No. 248 at Assembly Constituency No. 220,
Ratlam City — It is also clear from the details of immovable property
and the Bank account, that respondent No. 1 is permanent resident of
Ratlam — Thus, it cannot be blamed that he has mentioned incorrect
residential address in the nomination paper — Similarly — Closure report
has been submitted in regard to Crime No. 286/1988, registered against
respondent No.1 — Neither any cognizance was taken nor any charges
were framed by Magistrate — Therefore, no case can be legally said to
be pending against respondent No.1 — Thus, it cannot be held that
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respondent No.1 has concealed the fact in nomination form. [Paras
Vs. Chaitanya Kashyap] 2712
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. Representation of the People Act (43 of 1951), Sections 83¢1),
" 123(4) & Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Material
particulars regarding corrupt practice — Averments made with regard
to false publication are not fulfilling the requirement of Section 123(4)
of the Act — There is also no averment that the false publication was
made at the instance of Respondent No. 1 — The advertisement is -
also not false — Material facts regarding corrupt practice are missing
— Petition is rejected on both the grounds. [Paras Vs. Chaitanya
* Kashyap] . . ’ 2712
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Service Law — Appointment on Compassionate Ground —
Petitioner was appointed on the post of Shiksha Karmi Grade-III on

compassionate ground in the year 1998 — Petitioner seeks appointment -

2
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on the post of Asstt. Teacher as another person has been so appointed
on compassionate ground — Held — Petitioner was appointed in the year -
1998 and has filed the petition in the year 2015 ~ No averment that he
was entitled to be granted appointment on the post of Asstt. Teacher
on the basis of qualification held by him but was denied — Petitioner
also failed to establish parity — Petltmn dismissed. [Sandip Tripathi
Vs. State of M | ...2636

#arﬁﬁr agafwamwﬁgﬂ?r arft af 1998 ¥ IqFW
greR R Rrem odff sofl—3 @ g w T gar-ar — Al WS
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Service Law — Compassionate appointment — Antecedents/
Character — Verification 'of antecedents — Acquittal/discharge in
criminal case pursuant to 2 compromise — Held — Candidate to be
recruited to the police service must be worthy of confidence and must
be a person of utmost rectitude and must have impeccable character
and integrity — A person having criminal antecedents will not fit in this
category — Even if he is acquitted or discharged, it cannot be presumed
that he was completely exonerated — Impugned order set aside—Appeal
allowed. [State of M..P. Vs. Parvez Khan] (SC)...2533

dar fy — ag@=T FgRa — yaqd,/9RT — a9 &1 T -
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Service Law — Pay Scale — Post of Surgical Specialist to be filled
in by 100% promotlon after the year 1993 — Prior to amendment, 60%
of post were to be filled by direct recrultment — Petitioners were
promoted in the year 1994 however, prior to that there were certain
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direct recruitments — Direct_reci'uitees were given the senior scale
and selection grade pay scale therefore, they took a march over and
above petitioners — The anomaly remained and inspite of various

opportunities and directions by High Court, such anomaly was not

explained by respondents — Where the pay is regulated by Revision of
Pay Rules, the provisions of Fundamental Rules and any other rules
shall not apply to the extent they are inconsistent with the Revision of
Pay Rules — If a person is working on the selection grade pay scale
and is premoted on the post carrying the lesser pay scale at the initial
stage, the benefit of pay protection is required to be granted — Fixation
of pay scale is not in accordance with Revision of Pay Rules — Matter
is referred to Highly Specialized Committee for grant of proper pay
scale to petitioners on promotion from the post of Asstt. Surgeon
" Selection Grade and to take a final decisjon within four months from
the date of receipt of certified copy of the order. [S.K. Saxena {Dr.)
Vs. State of MLP.] ...2597
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Service Law — Pension Scheme 1995 — Held — Where the PF
organization itself qualified the employees and took their contribution,
these employees must be treated as eligible employees for the grant

o
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of pension. [Jiyajirao Cotton Mllls Vs.B.LER., New Delln] ...2682
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Specific Relief Act (47 of 1963), Section 6 — Suit for recovery of
possession — Dismissal — Barred by Time — Plaintiff dispossessed on
27.01.2004 — Suit filed on 14.10.2004 — Knowledge of dispossession
shown in October, 2004 — Held — As the report of dispossession lodged
-.on 27.01.2004, itself and the suit has not been filed within 6 months, so
the suit is barred by time — Order of trial Court upheld — Revision .
dismissed. [Chanda Bai Bhura (Smt.) Vs. Inderchand Bhura] ...2773
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Specific Relief Act (47 of 1963), Section 6 — Suit for recovery of
possession — Factum of possession — Plaintiff’s past possession not
established — Held — As the past possession of plaintiff is not
established, no question of dispossession arises — Revision dismissed.
[Chanda Bai Bhura (Smt.) Vs. Inderchand Bhura] 2773
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Succession Act, (39 of 1925), Section 373, 384, Coal Mines
Provident Fund & Miscellaneous Provisions Act, (46 of 1948), Section.
3 and Coal Mines Provident Fund, Coal Mines Family Pension & Coal
Mines Deposit Linked Insurance Scheme 1948, Clause 64 and Hindu
Succession Act, (30 of 1956), Section 8 — Succession certificate —
Proviso to sub-clause (i) of clause 64 — vis-a-vis — Hindu Succession
Act, 1956 — Whether provisions of Coal Mines Provident Fund Scheme,
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1948 will prevail over statutory law like Hindu Succession Act, 1956 —
Held — No, the statutory law will have the overriding effect over the
. Coal Mines Provident Fund Scheme 1948. [Regional Commissioner

Vs. Bhuria Bai] ' 2777
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Value Added Tax Act, M.P. (20 of 2002), Sections 2(o), 14 —
Rebate of Input Tax — Petitioner purchased material from a registered
dealer after payment of VAT — Material was used for making a plant
and machinery which was ultimately used for manufacturing final product
—~ Provision of Section 14 is applicable — Matter remitted back for
reconsideration in the light of interpretation. [Commercial Engineers
& Body Building Company Ltd. (M/s.) Vs. Divisional Dy.

Commissioner] _ (DB)...2668
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* IMPORTANT ACTS, AMENDMENTS, CIRCULARS,

NOTIFICATIONS AND STANDING ORDERS.

[Published in the Gazefte of India (Extraordinary) Part II, Section 3,
Sub-section (i} dated 08.09.2015, Page no. 2, regarding rules further to
amend the Passport (Entry into India) Rules, 1950.] .

MINISTRY OF HOME AFFAIRS - *
NOTIFICATION
New Delhi, the 7th September 2015

G.S.R. 685(E) In exercise of the powers conferred by section 3 of
the Passport (Entry into India) Act, 1920 (34 0of 1920), the Central Govemment
hereby makes the following rules further to amend the Passport (Entry mto
India) Rules, 1950, namely:-

1.

(1) These rules may be called the Passport (Entry into
India) Amendment Rules, 2015.

(2) They shall come into force on the date of their
publication in the Official Gazette. '

In the Passport (Entry into India) Rules, 1950, in rule 4, in
sub-rule (1), after cIause (h), the followmg clause shall be
inserted, namely -

" “(ha) persons belbnging to minority communities

in Bangladesh and Pakistan, namely, Hindus, Sikhs,

Buddhists, Jains, Parsis and Christians who were compelled -
to seek shelter in India due to religious persecution or fear

of religious persecution and entered into India on or before
the 31st December, 2014-

@)  withoutvalid documentsincluding passport
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or other travel documents; or

(i) with valid documents including passport or
other travel document and the validity of
any of such documents has expired:

[F. No. 25022/50/2015-E.I]
. G.K. DWIVEDI, Jt. Secy.
Note : The princiﬁai rules were published vide number 4/5/49-F.1, dated the

25th April, 1950 and last amended vide number G.S.R. 132(E), dated the
26th February, 1992, :

[Published in the Gazette of India (Extraordinary) Part II, Section 3,
‘Sub-section (i) dated 08.09.2015, Page no. 3 regardmg order further fo
amend the Foreigners Order, 1948.] '

ORDER
New Delhi, the 7th September, 201 5

GS R. 686(E) - In exercise of the powers confen‘ed by section 3 of
the Forelgners Act, 1946 (31 of 1946), the Central Government hereby makes
the following order further to amend the Foreigners Order, 1948, namely:-

1. (1) This Order may be called the Foreigners (Amendment)
Order, 2015.

(2) It shall come into force on the date of its publication
in the Official Gazette.

2. In the Foreigners Order, 1948, after paragraph 3, the
following paragraph shall be inserted, namely:-

“3A. Exemption of certain class of foreigners.- (1)
Persons belonging to minority communities in Bangladesh and
Pakistan, namely, Hindus, Sikhs, Buddhists, Jains, Parsis and
Christians who were compelled to seek shelter in India due
to religious persecution or fear of religious persecution and
entered into India on or before the 31st December, 2014-

(a) without valid documents including passport
or other travel documents and who have

L/
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been exempted under rule 4 from the
provisions of rule 3 of the Passport (Entry
into India) Rules, 1950, made under section
3 of the Passport (Entry into India) Act,
1920 (34 of 1920); or

(b) - with valid documents including passport or
: other travel document and the validity of
any of such documents has expired. . *

and hereby granted exemption from the application of
provisions of the Foreigners Act, 1946 and the orders made
thereunder in respect of their stay in India without such
documents or after the expiry of those documents, as the
case may be, from the date of publication of this order in
the Official Gazette.”

[F. No. 25022/50/2015- F.I]
G. K. DWIVEDI, Jt. Secy.

Note: The principal Order was published in the Gazette of India vide No. 9/
9/46-Political (EW), dated the 14th February, 1948 and last amended vide
number GSR 56(E), dated the 24th January, 2008.

MADHYAPRADESHACT
NO. 18 OF 2015

THE MADHYA PRADESH VEXATIOUS LITIGATION

Section :

(PREVENTION) ACT, 2015
TABLE OF CONTENTS

Short title, extent and commencement.

Leave of Court necessary for vexatious litigant to institute
or continue any civil or criminal proceedings.
Proceedings instituted or continued withoutleave to be
dismissed.

Exclusion of time requlred for obtaining leave, for
computation of limitation period.
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5. Power to make rules.

6. Saving.
' MADHYA PRADESHACT

NO. 18 OF 2015

THE MADHYA PRADESH VEXATIOUS LITIGATION
(PREVENTION) ACT, 2015

[Received the assent of the Governor on the 26”’ August, 2015; assent
~ first publtshed in the “Madhya Pradesh Gazette (Extra-ordinary)”,
: dated the 26 "August 2015, page no. 702(2) to 702(4)]

An-Act to prevent the institution or contmuance of vexatious
proceedmgs in courts. '

Be it enacted by the Madhya Pradesh Leglslature in the sixty-
sixth year of the Republic of India as follows :-

_ 1. Short title, extent and commencement. — (1) This Act may
be called the Madhya Pradesh Vexatious Litigation {(Prevention) Act, 2015.

(2) ' Itextends to the whole of the State of Madhya Pradesh.

(3)  Itshallcome into force onsuch da|té as the State Government
may; by notification in the official Gazette, appoint.

2. Leave of Court necessary for vexatious litigant to institutc
or continue any civil or criminal proceedings.- (1) If, on anapplication made
by the Advocate General the High Court is satisfied that any person has habitually
and without any reasonable ground instituted vexatious proceedings, civil or criminal,
in any Court or Courts, whether against the same person or against different
persons, the High Court may, after hearing that person or giving him an opportunity
of being heard, order that no proceedings, civil or criminal, shall be instituted by
him in any Court (and that any legal proceeding instituted by him in any Court
before the order shall not be continued by him).-

(@ in the High Court of Madhya Pradesh without the leave of
the High Court; and

"(b)  elsewhere in the State, _'without the leave of the District
' and Sessions Judge.

At the hearing of any such applicatiofl, the Advocate General may
appear through a pleader.

-

[7]
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(2) Such leave shall not be given unless the High Court or the Judge,

as the case may be, is satisfied that the proceedings are not an abuse of the
process of the court and that there is prima facie ground for the proceedings. .

(3) Noappeal shall lie against an order refusmg leave for i msututlon
or Continuance of any proceedings by a person who is the sub_]ect of an
order for the time being in force under sub-sectlon 1(1):

Pr0v1ded that nothing in this sub-section shall apply to any appeal
which may lie to or any proceeding before the Supreme Court. * -

' (4 Ifit appears to the High Court that the person against whom an
application is made under sub-section (1), is unable, on account of poverty,
to _engage apleader, the High Court may engage a pleader to appear for him.

Explanatlon - Forthe purpose of this section, “pIeader”has the same
meaning as in clause (15) of Section 2 of the Code of Civil Procedure, 1908
(V of 1908). :

(5) Every order made under sub-section (1) directing any person
to obtain leave before instituting or continuing proceedings shall be published
in the official Gazette and may also be published in such other manner as the'
High Court thinks fit.

3. Proceedings insﬁituted or continued. without leave to be
dismissed. - Any proceeding instituted or continued in any Court by a person
against whom an order under sub-section (1) of the last preceding section has
been made, without obtaining the leave referred to in that section, shall be
dismissed by the Court :

Provided that this section shall not apply to any proceedmg instituted
for the purpose of obtaining such leave. :

4. Exclusion of time required for obtaining leave, for computation
of limitation period.- Where a person, against whom an order under sub-
section (1) of Section 2 has been made applies for leave for institution of any
proceeding, the time required by the High Court or the Judge, as the case
may be, for deciding the application shall be excluded in computing the period
of limitation (if any) prescribed under any law for the time being in force for
instituting such proceedings.

L

. Ekplanation.- JIn excluding such time, the date.on which tlie
application for leave was made to the proper authority and the date on which
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such authority made its order on the application shall both be counted.

5. Power to make rules. The High Court may make rules for carrying
out the purposes of this Act.

6. Saving. The provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force for
prevention of vexatious preceedings or other abuse of legal process, or which
require consent, sanction or approval in any form of any other authority for
the institution or continuance of any proceeding, '

. MADHYA PRADESH PROTECTED FOREST RULES, 2015

{Published in Madhya Pradesh Gazette (Extra-ordinary) dated 4th June,
2015, page no, 420(8) to 420(13)] .

No. F-25-1-2004-X-3. - In exercise of the powers conferred by Section 32
and Section 76 of the Indian Forest Act, 1927 (16 of 1 927) and insuppression of this
Department’s Notification No. F-25-1/X-3-04 dated 02.02.2005, the State
Govemnment, hereby, makes the following rules, namely :-

RULES
1. Short Title, Extent and Commencement.-

(1) These rules may be called the Madhya Pradesh Protected

. Forest Rules, 2015,
{(2)  Theserules shall be applicable to the whole State of Madhya
Pradesh.
(3)  Theyshall come into force from the date of their publication in
the official Gazette.

2. Definitions.-
(1)  Inthese rules, unless the context otherwise requires:
(@)  “Act” means the Indian Forest Act, 1927 (16 0£1927);

(b) “Bona fide livelihood needs”, “community rights” and “minor
forest produce” for the purposes of these rules shall have the

-

(3]
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(d)
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same meaning as assigned to them in The Scheduled Tribes
and Other Traditional Forest Dwellers (Recognition of Forest
nghts) Act, 2006 (2 0f2007);

“District Planning Committee” for the purposes of these rules
shall have the same meaning as assigned to it in Madhya
Pradesh Zila Yojana Samiti Adhiniyam, 1995 (No. 19 of
1995);

“Duties of residents™ means the duties of residents as provided
in Rule 15 of these rules;

1

“Government” means the Government of Madhya Pradesh;

“Gram Sabha” shall have the same meaning as assigned to it
in Madhya Pradesh Panchayat Raj avam Gram Swaraj
Adhiniyam, 1993 (No 1 0f 1994);

“Gram Van Samiti” means the committee constituted by Gram
Sabha as per the Government Resolution published in the
Notification No. F 16-4-91-X-2, Dated 22 October, 2001;
“letar” means and includes:-

o Timber of unreserved trees;

(i) = Dry fallen wood not fit for timber;

(i) Drybamboosand green bamboos where specifically
mentioned,;

.(v)  Grasses other than Rusa, Khus or Sabai grass;

(V)  Thoms other than those of Khair and Kardhai; l
(vi)  Leaves excluding tendu leaves;

(vii) Bark (Bakkal) of un-reserved trees; and

- (viiiy Minor minerals surface boulders, murum, sand, chhui

and clay for works perm1tted under Rule 13 and for
bona fide purpose within the same village for dwelling

purposes.

“Occupational Nistar” means nistar required for the purpose
of carrying on an occupation as a means of livelihood except
manufacturing of charcoal;
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() “Paidawar” means and includes all edible roots, fruits and
. flowers, naturally exuded gum except the gum from Kullu trees,
honey and wax;

(k)  “Protected area” shall have the same ‘meaning as assigned to
it under The Wild life Protection Act, 1972 (53 of 1972);

. (Y] “Resident of a village” means a person who ordinarily resides
in that village;

“(m)  “Urban area” shall have the same meaning as assigned to it in
the Madhya Pradesh Land Revenue Code 1959 (No. 20 of
1959).

(2) The words and expressions used but not defined in these rules,
shall have the same meanings as assigned to them in the Indian
Forest Act, 1927 (XVI of 1927) as applicable to the State of
Madhya Pradesh.

3. Attachment of a Protected Forest.-

" The Collector, in consultation with the Divisional Forest Officer and
in accordance with the orders issued by the Government, may attach
any Protected Forest or a part of it, not lying within any urban area or
any protected area, to a village for the purpose of these rules or cancel
the same for reasons to be recorded in writing.

4. Constitution of Gram Van Samiti.-

The Gram Sabha of concerned vxllagc shall constitute a Gram Van
Samiti for the purpose of managing the protected forest attached to
that village which includes the protection and development of the
protected forest. -

5. Nistar rights.-

(1) Subject to the provisions of these rules and orders issued by the

Government or any other officer authorised by the Government for
this purpose, residents of the village shall be permitted to obtain, either
free of charge or on payment to the Gram Van Samiti for their nistar
and paidawar requirements from the attached Protected Forest.

Explanation- The expression “Nistar requirements” and “Paidawar
requlremcnts” shall mean the Nistar and Paidawar, required for the

»
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purpdse of bonafide domestic consumption and livelihood needs.

(2) District Planning Committee shall in consultation with Divisional
. Forest Officer, from time to time fix rates payable to Gram Van Samiti
. for timber and fuel wood for Nistar, including occupational, Nistar
removed from attached protected forests.

(3) The quantum of nistar and paidawar requirements permitted under

. sub-rule (1) shall be subject to the bonafide livelihood needs of each

family and limited to availability of nistar material. Where available

.- nistar material falls short of the total requirement, the nistar matenal
- shall be equitably rationed by the Gram Van Samiti.

(4) (2) The Divistonal Forest Officer or any Forest Ofﬁcer specially
authorised by him not below the rank of Range Officer shall from time
to time in consultation with the Gram Van Samiti specify the area from
which the nistar is to be obtained each year and the v1llagcrs shall
obtain their nistar only from such areas. :

(b) The Divisional Forest Officer or any officer not below the rank of
Range Officer authorised by the Divisional Forest Officer shall from
time to time specify and reserve a reasonable area for the exercise of
occupational nistar and communicate the quantum of additional material
which could be obtained from such area under exploitation limited to
availability of material, after meeting the “Nistar” and “Paidawar”
reqmrements under sub-rule (1)..

6. Closed Permd -

(1) Protected Forest attached to village shall remain closed for fellmg
of trees and removal of timber and fuel-wood, under these rules, in
the period beginning on 1st July and ending on 15th October every
year, to be known as closed period.

(2) Gram Van Samiti in consultation with the concerned range officer, for
the protected forest attached to it, may declare certain period or periods
;  ofayearas closed season, or may declare certain forest areas as closed
areas for a specified period for collection of certain forest produce, or
may impose limits on quantities of any minor forest produce that can be
removed, or may require that certain sustainable harvesting practices for -
the collection or extraction of any minor forest produce shuld be followed,

(3) Fishing in water bodies existing in the attached protected forest will remain .
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closed for a period between 16th June to 15th of August every year,

7 Removal of timber and fuel wood.-

M
@
@ .
@

()

Gram Van Samiti shall rcgulate the fellmg of trees and removal
of timber and fuel wood from a protected forest attached to
it, in consultation with the Range Officer. :

Every year before the beginning of the open period, the Range
Officer shall communicate to the Gram Van Samiti the estimated
quantity of the timber and fuel wood likely to be available for
felling or removal in the protected forest attached to it.

Gram Van Samiti shall decide the days when it intends to fell
trees and communicate the same to the Range Officer.

Felling of trees, in the prbtedted forest attached to the village,
shall be carried under the supervision of a Forest Officer
deputed by Range Officer.

The timber will be removed from the forest after putting a
hammer mark on it for identification by the forest officer
deputed by the Range Oﬁ'lcer

8. Sharmg of forest produce.-

M)

@)

3

The timber and fuel wood, surplus after the Nistar, including
occupational Nistar requirements, may be disposed off by
Gram Van Samiti.

The proceeds from disposal of timber or fuel wood shall be
first utilized for the protection and development of the forest.
The surplus, if any, may be utilized by the Gram Van Samiti for
the welfare of residents of the village.

Notwithstanding anything contained in rule 5, Gram Van Samiti

with the prior approval of the Government, can enter into an
agreement with acompany or a body corporate, owned, managed
and controlled by the Government or engaged in a manufactiring
activity for which any forest produce is a raw material, to share
any forest produce from that protected forest attached to it as
consideration for the investment made by that company or body
corporate towards the development of that Protected Forest.

%)
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9. Cutting of trees and removal of timber.-

M

@)

L)

The cutting and removal of trees and timber from the protected
forests attached to a village shall be in accordance with the
management plan, as provided in rule 12 and will be subject to
the following conditions, unless permitted in writing by the range

officer, namely:-
() Notree shal] be girdled, pollarded or lopped.
(i) No tree shall be wounded for the collection of
gum and resin. ,
(fif) No tree shall be uprooted, burnt or injured in
any other manner.

(iv)

No tree under 21 cms girth at breast height shall
be cut. '

Barmboos shall be cut subject to the following conditions tnless forest
department prescribe rules subject to the local conditions :-

0

(i)

({iD)

The cutting cycle for bamboos shall be at least 2
years. Annual coupe shall be divided into

" appropriate sections and felling shall proceed

sectionwise, 1.e. cutting in the next section shall
be taken up after the previous section has been
worked in accordance with these rules.

No live immature culm, viz. karla or the current .
season’s culm and mahila or culm of the previous
season, shall be cut.

Rhizomes of bamboos shall not be dug.

(iv) No bamboo clump containing less than ten live

culms including karla and mahila shall be worked;

(v) Inclump containing 10 or more live culms, the

mature culms (other than those broken at a height
of less than 20 cms.) that are left after cutting
shall be uniformly spaced and their number shall
be equal to at least twice the number of karlas
subject to a minimum of 10 live culms:
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Example:- In case there are 12 culms in a clump
of which 3 are karlas then all the karlas i.e. 3

" plus twice that numberi.e. 6, total 9 culms should
ordinarily have been left in the clump, but as this
total is less than 10, one more culm shall be
retained. That is, in all 3 karlas plus (10-3) i.e. 7
other culms excluding mahila, shall be left in the
clump. :

> (v1). The heightabove ground level at which the culms
" are cut shall not be less than 15 cms. or more
than 45 cms. and in any case not below the first

inter node.

(vii) The cut shall be made witha sharp instrument so
that the stump is not split.

(vii) All cutting debris shall be removed at least 30
cms. .away ] from the perlphery of the clump.

(ix) Karlaand mahlla bamboos shall in no case be
‘ used for making strips for tymg bundles

10. Transportatlon of forest -produce.-

(1)  Alltimber and fuel wood, removed from a protected forest
under these rules, shall be first moved to a place in the village
determined by the Gram Van Samiti, and then transported to
any other place, if requlred

(2)  Transportation of tunber and fuel wood from the village shall

be regulated by the provisions of MP Transit (Forest Produce)
Rules, 2000. ..

11. Grazing rights.-

(1)  Residents of the concerned village shall be permitted to graze
their cattle in Protected Forest attached to that village in
accordance with Madhya Pradesh Grazing Rules, 1986:

Provided that no person shall graze cattle in grass-
birs, fuel-cum-fodder reserves, areas under re-
generation and plantation except with the prior
permission of the Divisional Forest Officer. Sheep,

v
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goats and camel shall not be allowed for grazing in
attached protected area.

Gram Van Samiti may permit g;-razing by cattle from other
villages on such fee to be charged for grazing in the attached
protected forest as may be fixed by it, in consultation with

- Range Officer, from time to time.

12. Management Plan.-

(D

(2)

Management of protected forest including cutting of trees,
removal of timber and grazing shall be regulated, as per the
provisions of the Management Plan of the protected forest
attached to the village, prepared in consonance with these rules
by the Range Officer-in consultation with the Gram Sabha.

The Mar_lagement Plan, so prepared, shall be put up before
the concerned Sub Divisional Forest Officer for approval, who
shall approve it after making such amendments as he deems
necessary.

13 Clearmg and breaking of land.- .

The clearing and breaking up of land for cultivation or any other
purpose is prohibited in protected forest attached to the village except
for facilities mentioned below for the benefit of residents of the village -

() School;

(i) Dispensary, hospital; -

(i) Anganbadi; - I

(iv) Drinking water supply and water pipeline;
(v) - - Construction of village ponds ;

' (V) Water and rain water harvesting structures;

(vii) * Mipor irrigation canal, and water distribution channels;
(viit) Construction and mamtenance of roads

(i) Installation of photovoltaic power generatmg systems.

. 14.-Protected Forest not attached to any Village.-

(1)

Protected forest not attached to any village as per rule 3, shall
be managed by the Divisional Forest Officer according to the
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orders issued by the Government from time to time.

The following acts are prohibited in every unattached protected
forest except with the written permission of a forest officer
not below the rank of a Range Officer:

(a) the cutting, sawing, conversion and removal of
trees and timber, and the collection, manufacture
and removal of forest-produce ;

(b) clearing and breaking up of land for cultivation
or other purposes in such forests;

In addition to the restrictions mentioned in sub rule (2), cutting
of grass and pasturing of cattle in every protected forest lying

in any urban area are also prohibited; )

15, Dut_ies of Residents.-

It shall be the duty of every resident of the village to :-

(a)

(b)

(c)

(d)

(® |

. prevent the commission of any offence which is in contravention

of the provision of the act and is being committed in the
protected forest area attached to the village;

‘’help in apprehending and initiating legal action against the

person who has committed any offence in the protected forest
area in contravention of the provision of the act;

to report the forest officer about the offence committed in the
attached protected forest and safeguard the forest area produce
until the forest officer takes charge thereof:

to help in extinguish the fire about which he has knowledge or
has received information and to prevent the fire from spreading;

to assist any forest officer or police officer demanding his aid
for preventing the commission of any offence against the Act
or these rules or in the investigation of any such offence.

By order and in the name of Governor of Madhya Pradesh,
Anoop Singh Rajput, Additional Secretary.
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LL.R. [2015] M.P., 2533
SUPREME COURT OFINDIA
Before Mr. Justice T.S. Thakur & Mr. Justice Adarsh Kumar Goel
. Civil Appeal No. 10613/2014 decided on 1 December, 2014

STATE OF M.P. & ors. ' - : © ...Appellants
Vs, .
PARVEZ KHAN : ...Respondent

Service Law - Compassionate appointment - Antecedents/
Character - Verification of antecedents - Ac quittal/discharge in criminal

_case pursuant to a compromise - Held - Candidate to be recruited. to

the police service must be worthy of confidence and must be a person
of utmost rectitude and must have impeccable character and integrity
- A person having criminal antecedents will not fit in this category -
Even if he is acquitted or discharged, it cannot be presumed that he
was completely exonerated - Impugned order set aside - Appeal
allowed. (Paras 13 & 16)

- W91 R — srg@Ar Fgfea — gage/aRa — qdya o1 weraT
— WEIR B IFET ¥ AR yeer § INF / ARTOE fear s
— sffEiRT — gfa dar F odf @ R awreff @t freawi ok awa
werart afe saT ey @it faefy aRa vd wafys ghar afee —
arrfers qd9T @1 e g Avh ¥ e v aE st — afr s9
TINHF AT AR frar Tar @ a1 M g suaRer € @ o wwd
eﬁq\ﬁmﬁwmwm—mﬁﬁﬁmmm—mﬁﬁﬁl

Case referred :
2013(7) SCC 685.
-JUDGMENT

The Judgment of the Court was delivered by :
ApARrsH KUMAR GOEL, J. :- Leave granted.

2. This appeal has been preferred against the Judgment and Order dated
20th March, 2012 of the High Court of Madhya Pradesh at J abalpur in Writ
Appeal No.262 0f 2010.

3. The question raised for our_éonsideration is whether the refusal by the
competent authority to give compassionate appointment in police service on
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the ground of criminal antecedents of a candidate who is acquitted for want
of evidence or who is discharged from the criminal case on account of
compounding can be justified.

4, Sultan Khan was serving with the Madhya Pradesh Police. He died in
harness on 21st June, 2005. His son, the respondent Parvez Khan, applied
for compassionate appointment, The competent authority sent his record for
police verification. It was found that he was involved in two criminal cases. In
one case, he was prosecuted for offences under Sections 323, 324, 325, 294
and 506-B/34 of the Indian Penal Code and in the other under Sections 452,
394 and 395 of the Indian Penal Code. The Superintendent of Police held

. that he was not eligible for appointment in Government service and closed his
case.

5. The respondent challenged the said order by way of Writ Petition
No.15052 of 2008 on the ground that in the first case he was acquitted on
31st January, 2007 and in the second he was discharged on account of
compounding of offence.

6.  Learned Single Judge did not find any merit in his contention in the
writ petition and dismissed the petition. On appeal, the Division Bench took a
different view. It was held that the object of verification was to verify suitability
of a candidate for employment. Since the respondent was acquitted in both
the criminal cases he could not be considered unsuitable. No reason had been
given as to why after acquittal in the criminal case, the respondent was
considered to be unsuitable. Accordingly, the Division Bench directed
consideration of case of the respondent afresh in the light of observations in
the order within three months. Aggneved thereby, the appellant-State has
preferred this appeal.

7. We have heard learned counsel for the parties.

8. Learned counsel for the State submitted that since on police verification,
it was found that the respondent was involved in criminal cases involving moral
turpitude, he could not be given appointment. Mere acquittal for want of
evidence or discharge on account of compromise could not be taken to be
conclusive for suitability of a candidate. The result of criminal proceedings
was not conclusive of suitability gf a candidate for recruitment to police service.

9. Itissubmittedthatina criminal case, a person cannot be punished in
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absence of proof beyond reasonable doubt but the standard of proof required
for consideration of suitability or otherwise of a candidate was not the same.
Discharge on account of compounding of the offence by the victim depended
upon the attitude of the parties. The victim may be prepared to settle the
matter for any consideration other than innocence of the accused, but it did
not wash off the criminal antecedents of an accused. Entering into police service
required a candidate to be of character, integrity and clean antecedents. If a
person is acquitted or discharged, it cannot always be inferred that he was
falsely involved and he had no criminal antecedents. All that may be inferred
is that he has not been proved to be guilty. Reliance has been placed on the
decision of this Court in Commissioner of Police vs. Mehar Singh'.

10.  Learned counsel for the respondent supported the impugned order
and submitted that some other similarly placed candidates had been given
compassionate appointment. Two such instances have been pointed out by
the respondent in the counter affidavit. He has also submitted that the State of
Madhya Pradesh has issued Guidelines dated 5th June, 2003 for character
verification of candidates for recruitment to Government service and such
guidelines do no justify rejection of candidature of the respondent. One of the
instances given is of Dilip Kumar Samadhiya son of Shri Jagdish Prasad
Samadluya against whom three criminal cases were registered prior to the -
recruitment in Government service but he was acquitted either on account of
comipromise or on account of benefit of doubt. Still, he was given appointment.
Similarly, Jitender Sharma was recruited to Police service though he was
tried for a criminal case, but acquitted on account of compounding or on the
basis of benefit of doubt. As per Guidelines dated Sth June, 2003, an
independent view can be taken only where candidate has concealed the
information about pendency of trial and not where there is no such concealment,
as in the present case. '

11.  After due consideration, we are of the view that the impugned order
cannot be sustained. Refusal by the competent authority to recruit the
respondent on the ground of criminal antecedents is not liable to be interfered
with. The apphcable Guidelines dated 5th June, 2003 inter alia provide :

“On the basis of merits and demern‘s by the Hon’ble Court
the acquitted candidate will be eligible for the Government

1. 2013 (7)SCC685
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Service.”

The above guidelines show that acquittal is not conclusive. Even after
acquittal, basis of order of the Court has to be gone into by the competent
authority. Even after order based on compromise or lack of evidence may
render a candidate ineligible. In the present case, the relevant part of the
order of the Superintendent of Police is as follows; :

“Action was taken in regard to the proceedings of
compassionate appointment, character verification was got
done, wherein vide Letter No.V.S./21/VHR/2007/17(F)283/
07 dated 17.9.2007 of the Police Headquarters it was
informed that a case under Section 294, 323,506, 324, 34
of IPC had been registered against the applicant in Police

- Station Kotwali as Crime No.185/06 and the applicant was
acquitted on the basis of a compromise by the Court on
23.2.2007. In the same manner in Crime No.494/06 under
Section 394, 364, 451 of IPC a case was registered and
vide judgment dated 31.1.2007 of the Court he was
acquitted.

Two separate crimes had been registered against the
applicant, wherein in one case Section 394, 451, 365 of
IPC are there and which come in the category of moral
turpitude. In the judgment of the Court benefit of doubt
has been given, therefore, as per the new guidelines of 2003
issued by the Government of Madhya Pradesh in respect
of character verification the applicant Parvez Khan alias
Sonu alias Raja has been found to be ineligible for
Government service.”

12. In Mehar Singh (supra), the question considered by this Court was
* as follows ; )

“18. The question before this Court is whether the
candidature of the respondents who had made a clean
breast of their involvement in a criminal case by
mentioning this fact in their application/attestation form
while applying for a post of Constable in Delhi Police,

L7
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who were proyisicnally selected subject to verification of
their antecedents and who were subsequently acquitted/
discharged in the criminal case, could be cancelled by the
Screening Committee of the Delhi'Police on the ground
that they are not found suitable for appointment to the
post of Constable.”

After considering the rival contentions, the Court held :

“23. A careful perusal of the policy leads us to conclude
that the Screening Committee would be entitled to keep
persons involved in grave cases of moral turpitude out of
the police force even if they are acquitted or discharged if
it feels that the acquittal or discharge is on technical
grounds or not honourable. The Screening Committee will
be within its rights to cancel the candidature of a candidate
if it finds that the acquittal is based on some serious flaw
in the conduct of the prosecutzon case or is the result of
material witnesses turning hostile. It is only experienced
officers of the Screening Committee who will be able to
judge whether the acquitted or discharged candidate is

. likely to revert to similar activities in future with more
strength and vigour, if appointed, to the post in a police
force. The Screening Committee will have to consider the
nature and extent of such person’s involvement in the crime
and his propensity of becoming a cause for worsening the
law and order situation rather than maintaining it. In our
opinion, this polzcy framed by the Delhi Police does not
merit any interference from this Court as its object appears
to be to ensure that only persons with zmpeccable character
enter the police force.

24. We find no substance in the contention that by
cancelling the respondents’ candidature, the Screening
Committee has overreached the judgments of the criminal
court. We are awareé that the question of co-relation
between a criminal case and a departmental enquiry does
not directly arise here, but, support can be drawn from the
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principles laid down by this Court in connection with it
because the issue involved is somewhat identical, namely,
whether to allow a person with doubtful integrity to work
in the department. While the standard of proofin a criminal
case is the proof beyond all reasonable doubt, the proof in
a departmental proceeding is preponderance of

" probabilities. Quite often criminal cases end in acquittal

because witnesses turn hostile. Such acquittals are not
acquittals on merit. An acquittal based on benefit of doubt
would not stand on a par with a cléan acquittal on merit
after a full-fledged trial, where there is no indication of
the witnesses being won over. In R.P. Kapur v. Union of
India [AIR 1964 SC 787] this Court has taken a view that
departmental proceedings can proceed even though a
person is acquitted when the acquittal is other than
honourable. '

25. The expression “honourable acquittal” was considered
by this Court in S. Samuthiram [2013 (1) SCC 598]. In
that case this Court was concerned with a situation where
disciplinary proceedings were initiated against a police
officer. Criminal case was pending against him under
Section 509 IPC and under Section 4 of the Eve-Teasing
Act. He was acquitted in that case because of the non-
examination of key witnesses. There was a serious flaw in
the conduct of the criminal case. Two material witnesses
turned hostile. Referring to the judgment of this Court in
RBIv. Bhopal Singh Panchal {1994 (1) SCC 541] where in
somewhat similar fact situation, this Court upheld a bank’s
action of refusing to reinstate an employee in service on
the ground that in the criminal case he was acquitted by
giving him benefit of doubt and, therefore, it was not an
honourable acquittal, this Court held that the High Court
was not justified in setting aside the punishment imposed
in the departmental proceedings. This Court observed that
the expressions “honourable acquittal”, "acquitted of
blame” and “fully exonerated” are unknown to the

&



LLR.[2015]M.P. State of MP. Vs. Parvez Khan (SC) - 2539

‘Criminal Procedure Code or the Penal Code. They are
coined by judicial pronouncements. It is difficult to define
what is meant by the expression “honourably acquitted”.
This Court expressed that when the accused is acquitted
after full consideration of the prosecution case and, the
prosecution miserably fails to prove the chatrges levelled
agamst the accused, it can possibly be said that the accused
was honourably acquitted.

26. In light of the above, we are of the opinion that since
the purpose of the departmental proceedings is to keep

. persons,.-who are guilty of serious misconduct or dereliction
of duty or who are guilty of grave cases of moral turpitude,
out of the department, if found necessary, because they .
pollute the department, surely the above principles will
apply with more vigour at the point of entry of a person in
the police department i.e. at the time of recruitment. Ifit
is found by the Screening Committee that the person
against whom a serious case involving moral turpitude is
registered is discharged on technical grounds or is acquitted
of the same charge but the acquittal is not honourable,
the Screening Committee would be entitled to cancel his
candidature. Stricter norms need to be applied while
appointing persons in a disciplinary force because public
interest is involved in it.

27. Against the above background, we shall now examine
what is the nature of acquittal of the respondents. As per
the complaint lodged by Ramji Lal, respondent Mehar Singh
and others armed with iron chains, lathis, danda, stones,
etc. stopped a bus, rebuked the conductor of the bus as to
how he dared to take.the fare from one.of their associates.
Those who intervened were beaten up. They received
injuries. The miscreants broke the side windowpanes of
the bus by throwing stones. The complainant was also
injured. This incident is undoubtedly an incident affecting
public order. The assault on the conductor was preplanned -
and premeditated. The FIR was registered under Sections
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143 341, 323 and 427 IPC The order dated 30-1-2009
passed by the Additional Chief Judicial Magistrate, Khetri
shows that so far as offences under Sections 323, 341 and
427 IPC are concerned, the accused entered into a

compromise with the complainant. Hence, the learned =

Magistrate acquitted respondent Mehar Singh and others
of the said offences. The order further indicates that so
far as offence of rioting i.e. offence under Section 147 IPC
is concerned, three main witnesses turned hostile, T he

learned Magistrate, therefore, acquitted all the accused of y

the said offence. This acquittal can never be described as

an acquittal on merits after a full-fledged trial. Respondent

Mehar Singh cannot secure entry in the police Sorce by
portraying this acquittal as an honourable acquittal,
Pertinently, there is no discussion on merits of the case in
this order. Respondent Mehar Singh has not been
exonerated after evaluation of the evidence,

28. So far as respondent Shani Kumar is concerned, the

. FIR lodged against him stated that he along with other

accused abused and threatened the.complainant s brother.
They opened fire at him due to which he sustained bullet
injuries. The offences under Sections 307, 504 .and 506
IPC were registered against respondent Shani Kumar and
others. The order dated 14-5-2010 passed by the Sessions
Judge, Muzaffarnagar shows that the complainant and the
injured person did not support the prosecution case: They
were declared hostile. Hence, the learned Sessions Judge
gave the accused the benefit of doubt and acquitted them.

This again is not a clean acquittal. The use of firearms in
this manner is a serious matter. For entry in the ‘police
force, acquittal order based on benefit of doubt in a serious
case of this nature is bound to act as an impediment. ‘

29. In this connection, we may usefully refer to Sushil

Kumar [1996(11) CC 605]. In that case, the respondent

therein had appeared for recruitment as a Constable in
Delhi Police Services. He was selected provisionally, but,

el
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his selection was subject to verification of character and
antecedents by the local police. On verification, it was
found that his antecedents were such that his appointment
to the post of Constable was not found desirable.
Accordingly, his name was rejected. He approached the
Tribunal.  The Tribunal allowed the application on the
ground that since the respondent had been discharged and/
or acquitted of the offence punishable under Section 304,
Section 324 read with Section 34 and Section 324 IPC, he
cannot be denied the right of appointment to the post under
the State. This Court disapproved of the Tribunal’s view.
It was observed that verification of the character and
antecedents is one of the important criteria to test whether
the selected candidate is suitable for the post under the
State. This Court observed that though the candidate was
provisionally selected, the appointing authority found it
not desirable to.appoint him on account of his antecedent
record and this view. taken by the appointing authority in
the background of the case cannot be said to bé
unwarranted. Whether the respondent was discharged or
acquitted of the criminal offences, the same has nothing
to do with the question as to whether he should be
appointed to the post. What would be relevant is the
conduct or character of the candidate to be appointed to
a service and not the actual result thereof.

30. It was argued that Sushil Kumar must be distinguished
from the facts of the instant case because the respondent
therein had concealed the fact that a criminal case was
registered against him, whereas, in the instant case there
is no concealment. It is not possible for us to accept this
submission. The aspect of concealment was not considered
in Sushil Kumar at all. This Court only. concentrated on
the desirability to appoint a person, against whom a
criminal case is pending, to a disciplined force. Sushil -
Kumar cannot be restricted to cases where there is
concealment of the fact by a candidate that a criminal

2541
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case was registered against him. When the point of
concealment or otherwise and its effect was not argued
before this Court, it cannot be said that in Sushil Kumar
this Court wanted to restrict its observations to the cases
where there is concealment of facts.

XXXXXXXXX

33. So far as respondent Mehar Singh is concerned, his
case appears to have been compromised. It was urged that
acquittal recorded pursuant to a compromise should not
be treated as a disqualification because that will frustrate
the purpose of the Legal Services Authorities Act, 1987.
We see no merit in this submission. Compromises or
settlements have to be encouraged to bring about peaceful
and amiable atmosphere in the society by according a
guietus to disputes. They have to be encouraged also to
reduce arrears of cases and save the litigants from the
agony of pending litigation. But these considerations cannot
‘be brought in here. In order to maintain integrity and high
. standard of police force, the Screening Committee may
decline to take cognizance of a compromise, if it appears
fo it to be dubious. The Screening Committee cannot be
faulted for that.

XXXXXXXXXX

35. The police force is a disciplined force. It shoulders the
great responsibility of maintaining law and order and public
order in the society. People repose great faith and
confidence in it. It must be worthy of that confidence. A
candidate wishing to join the police force must be a person
of utmost rectitude. He must have impeccable character
and infegrity. A person having criminal antecedents will
not fit in this category. Even if he is acquitied or discharged
in the criminal case, that acquittal or discharge order will
have to be examined to see whether he has been completely
exonerated in the case because even a possibility of his

taking lo. the life of crimes poses a threat to the discipline

LL.R.[2015]M.P.
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of the police force. The Standing Order, therefore, has
entrusted the task of taking decisions in these matters to
the Screening Committee. The decision of the Screening
Committee must be taken as final unless it is mala fide. In
recent times, the image of the police force is tarnished.
Instances of police personnel behaving in a wayward
manner by misusing power are in public domain and are a
matter of concern. The reputation of the police force has
taken a beating. In such a situation, we would not like to
dilute .the importance. and efficacy of a mechanism like
the Screening Committee created by the Delhi Police to
ensure that persons who are likely to erode its credibility
do not enter the police force. At the same time, the
Screening Committee must be alive to the importance of
the trust reposed in it and must treat all candidates with
an even hand.”

13.  From the above observations of this Court, it is clear that 2 candidate
to be recruited to the police service must be worthy of confidence and must
be a person of utmost rectitude and must have impeccable character and
integrity. A person having criminal antecedents will not fit in this category.
Even if he is acquitted or'discharged, it cannot be presumed that he was
completely exonerated. Persons who are likely to erode the credibility of the
police ought not to enter the police force. No doubt the Screening Committee
has not been constituted in the case considered by this Court, as rightly pointed
out by learned counsel for the Respondent, in the present case, the
Superintendent of Police has gone into the matter. The Superintendent of Police
is the appointing authority. There is no allegation of mala fides against the
person taking the said decision nor the decision is shown to be perverse or
irrational. There is no material to show that the appellant was falsely implicated.
Basis of impugned judgment is acquittal for want of evidence or discharge
based on compounding,

14.  The plea of parity with two other persons who were recruited can
also not help the respondent. This aspect of the matter was also gone into by
this Court in Mehar Singh (supra) and it was held :

“36. The Screening Committee’s proceedings have been
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assailed as being arbitrary, unguided and unfettered But, in
the present cases, we See no evidence of this. However, certain

instances have been pointed out where allegedly persons
involved in serious: offences have been recommended for
appointment by the Screening Committee. It is well settled
that to such cases the doctrine of equality enshrined in Article

14 of the Constitution of India is not attracted, This doctrine

does not envisage negative equality (Fuljit Kaur (2010 (11)

SCC 455). ]t is not meant to perpetuate illegality or Jraud
because it embodies a positive concept. If the Screening
Committee which is constituted to carry out the object of the
comprehensive policy to ensure that people with doubtful
background do not enter the police force, deviates from the

policy, makes exception and allows entry of undesirable

' persons, it is undoubtedly guilty of committing an act of grave

disservice to the police force but we cannot allow that illegality
to be perpetuated by allowing the respondents to rely on such
cases. It is for the Commissioner of Police, Delhi to examine
whether the Screening Committee has compromised the

interest of thé police force in any case and to take remedial
action if he finds that it has done so. Public interest demands

an in-depth examination of this allegation at the highest level,

Perhaps, such deviations from the policy are responsible Sfor
the spurt in police excesses. We expect the Commissioner of
Police, Delhi to look into the matter and if there is substance

in the allegations to take necessary steps Jorthwith so that
policy incorporated in the Standing Order is strictly
implemented. ”

15, Having given our thoughtful consideration, we are of the view that the
Division Bench of the High Court was not justified in interfering with the order
rejecting the claim of the respondent for recruitment to the police service by
way of g@ving him compassionate appointment.

16.  Accordingly, we allow this appeal and set aside the tmpugned order.
There will be no order as to costs.

‘Appeal allowed.

*
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SUPREME COURT OF INDIA
Before Mr. Justice Pinaki Chandra Ghose &
Mr. Justice Uday Umesh Lalit
Cr. Appeal No. 442/2010 decided on 3 July, 2015

?

STATE OF M.P. _ Appellant
Vs, . o
ANOOP SINGH ' - Respondent’

A. Juvenile Justtce (Care and Protectzon of Children) Rules
2007 Rule 12(3) - Determination of age - Prosecutrix - Birth certificate
depicts birth on 29.08.1987 - Middle School Examination Certificate

e

depicts birth on 27.08.1987 - Difference of two days - Reliability - Held

- Difference of two days in dates is minor discrepancy and these
certificates cannot be dlscarded for determination of age - - Prosecutrix
below 16 years of age. =~ : (Para1l)

& WW(EIW?}?E‘E—?@S#?WWW)WWW
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B. Penal Code (45 of 1860), Sections 363, 366 & 376 and
Juvenile Justice (Care and Protection of Children) Rules 2007 -
Determination of age - Rule 12(3)(a)( j) to (iii) - Birth Certificate and
Middle School Examination Certificate, vis-a-vis Rule 12(3)(b) -

Ossification Test - Held - The certlﬁcate produced as per Rule 12(3)(a) (i) '

to (iii) should have been relied firstly and in absence of it, the medical
opinion under Rule 12(3)(b) ought to have been sought.. (Para 14)
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Cases referred : .
(2013) 14 SCC 637, 2004 Cr.L.J. 3962.
JUDGMENT

The Judgment of the Court was delivered by :
Pmakr CHANDRA GHOSE, J. - The present Criminal Appeal has been
preferred against the judgment and order dated 10.07.2008 passed by the
High Court of Madhya Pradesh at J abalpur in Criminal Appeal No.924 of
2006, whereby the High Court set aside the Judgment of conviction and order
of sentence passed by the learned Trial Court and acquitted the accused from
all the charges Jevelled against him.

2, The facts of the present matter are that on 03.01 .2003, at about 10:30
A.M. the prosecutrix was going to school along with her sister. On realizing
that she had left behind her practical riote book, she returned back and after
taking the said note book she once again headed towards the school. When
she reached near Tar Badi (wire fencing) near Hawai Patti, there was an
Ambassador car standing there and as alleged, the accused respondent came
out of the car, pulled the prosecutrix inside the car and forced her to smell

something, as a result of which the prosecutrix became unconscious. Asalleged -

by the prosecution, the prosecutrix was taken to some unknown place
thereafier.

3. On regaining consciousness, the prosecutrix felt pain in her private parts.

On'the same day, she was admitted in the District Hospital, Satnain an unconscious

condition and information about the incident was given to Laxmikant Sharma
(P.W.8), the uncle of the prosecutrix. On 10.01 .2003, the prosecutrix was

discharged from the Hospital and sent back to her home where she narrated the
incident and thereafter an F.IR was lodged. During the course of investigation,
the prosecutrix was sent for medical examination and her clothes were seized and
slides were prepared. After receipt of the medical report, F.I.R was registered
and site map of the spot was prepared. The Investigating Officer seized various
articles which included the prosecutrix’s birth cerfificate and certificate of the Middle
School Examination, 2001, Along with that the relevant page (pageNo. 20) of the
register of the U.S.A Hotel was also seized, After due investigation a charge-shieet
was filed against the respondent for offences under Sections 363,366 and 376 of
the Indian Penal Code, 1860 (“I.P.C.”) and the statements of the prosecution
witnesses were recorded.
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4, On 27.03.2003, the Judicial Magistrate, First Class Satna registered
the Criminal Case No.116/2003 and passed the committal order. Accordingly,

the case was transferred and was recelved by the Upper District Sessmns ‘
Judge-III, Satna for trial.

5. The IlIrd Additional Sessions Judge, Satna, by his order dated 24.04.2006
passed in Special Case No.123/2003, convicted the accused under Sections
363,366 and 376 of LP.C. and held that all the offences against the respondent
were proved beyond reasonable doubt. The respondent was awarded 7 years’
rigorous imprisonment and fine of Rs.500/- for the crime under Section 363 LP.C.,
10 years’ rigorous imprisonment and fine of Rs.1000/- for the crime under Section
366 LP.C., and 10 years’ rigorous imprisonment and fine of Rs.1000/- for the
ctime under Section 376 LP.C. with default clauses. All the substantive sentences
were directed to run concurrently,

6. "Aggrieved by the aforesaid judgment and order passed by the IIIrd
Additional Sessions Judge, Satna, the respondent preferred an appeal under
Section 374(2) of Cr.P.C. before the High Court of Madhya Pradesh at
Jabalpur, which was numbered as Criminal Appeal No.924 of 2006. The
learned Single Judge of the High Court, by impugned judgment and order
dated 10.07.2008, set aside the judgment and order of conviction passed by
the Trial Court against the respondent. The High Court ruled that the decision
of the Trial Court was not sustainable solely on the ground that the prosecution
had failed to prove the fact that the girl was less than 16 years of age at the
time of the incident. The reasons that weighed heavily with the ruling of the
High Court were that, either the public prosecutor or P.W.7 Pramod Kumar
Sharma (father of the prosecutrix) tried to file Ext. P/5 which was not part of
the charge-sheet. Such type of evidence could not be created by any person
except the Investigation Officer. It was for the prosecution to show that a
particular document was taken on record during investigation but could not
be filed. The prosecution could not create any new evidence which was not
part of the investigation. Ext. P/5 and Ext. P/6 have variation in the date of
birth of the prosecutrix. In certificate Ext.P/S the date of birth was disclosed
as 29.8.1987, whereas in certificate Ext.P/6 it has been disclosed as
27.8.1987. The High Court found this sufficient to disbelieve that the
prosecutrix was below 16 years of age at the time of the incident. The High
Court relied on the statement of PW-11 Dr. A K. Saraf who took the X-ray
of the prosecutrix and on the basis of the ossification test, came to the
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conclusion that the age of the prosecutrix was more than 15 years but less
than 18 years. Considering this the High Court presumed that the girl was
more than 18 years of age at the time of the incident. The last ground taken by
the High Court was that the girl was a consenting party and was more than 18
years of age at the time of the incident and thus, no offence against the accused
has been proved.

7. We have heard the learned counsel appearing for the parties.

8. Before us, learned counsel for the State of Madhya Pradesh has raised
the contention that the High Court gave undue importance to the difference of
two days in the date of birth of the prosecutrix as per the birth certificate and

the certificate of the Middle School Examination 2001, and erroneously held .

that this difference is sufficient to disbelieve the age of the prosecutrix. Further,
the High Court ought to have appreciated the law laid down by this Court that
regarding the determination of age, the birth certificate is the determining
evidence. '

9. The learned counsel appearing for the respondent, on the other hand,

. argued that the prosecution story is concocted as her evidence is not

cotroborated by the evidence of P.W.9 Jagdish Gupta, the Manager of the
Hotel. Further, the respondent states that the prosecutrix did not give any
resistance and there were no injury marks, which make it clear that she was a
consenting party. In addition, the learned counsel argued that the prosecution
did not explain as to why the Investigating Officer did not seize the birth
certificate during the course of investigation.

10.  We believe that the present case involves only one issue for this Court
to be considered, which is regarding the determination of the age of the
prosecutrix.

11.  Inthepresent case, the central question is whether the prosecutrix was
below 16 years of age at the time of the incident. The prosecution in support of
their case adduced two certificates, which were the birth certificate and the middle
school certificate. The date of birth of the prosecutrix has been shown as
29.08.1987 in the Birth Certificate (Ext. P/5), while the date of birth is shown as
27.08.1987 in the Middle School Examination Certificate. There is adifference of
just two days in the dates mentioned in the abovementioned Exhibits. The Trial
Court has rightly observed that the birth certificate Ext. P/S clearly shows that the
registration regarding the birth was made on 30.10.1987 and keeping in view the
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fact that registration was made within 2 months of the birth, it could not be guessed
that the prosecutrix was shown as under-aged in view of the possibility of the
incident in question. We are of the view that the discrepancy of two days inthe
two documents adduced by the prosecution is immaterial and the High Court was
wrong in presuming that the documents could not be relied upon in determining

the age of the prosecutrix.

12

This Court in the case of Mahclidép S/0 Kerba Maske Vs. State of
Maharashtra and Anr, (2013) 14 SCC 637, has held that Rule 12(3) of the
Juvenile Justice (Care and Protection of Children) Rules, 2007, is applicable

in determining the age of the victim of rape. Rule 12(3) reads as under:

(@)

“Rule 12(3): In every case concernirg a child or juvenile in
conflict with law, the age.determination inquiry shall be
conducted by the court or the Board or, as the case may be,
the Committee by seeking evidence by obtaining —

(1) the matriculation or equivalent certificates, if available; and
in the absence whereof :

(ii) the date of birth certificate from the school (other than a
play school) first attended; and in the absence whereof;

(iii) the birth certificate given by a corporation ora mun1c1pa1
authority or a panchayat;

(b) and only in the absence of either (i), (ii) or (111) of clause (a)
above, the medical opinion will be sought froma duly constituted
Medical Board, which will declare the age of the j juvenileor child.
In case exact assessment of the age cannot be done, the Court or
the Board or, as the case may be, the Committee, for the reasons
to be fecorded by them, may, if considered necessary, give benefit
to the child or juvenile by considering his/her age on lower side
within the margin of one year.

and, while passing orders in such case shall, after taking into
consideration such evidence as may be available, or the medical
opinion, as the case may be, record a finding in respect of his
age and either of the evidence specified in any of the clauses
(a)(®), (i1), (iii) or in the absence whereof, clause (b) shall be
the conclusive proof of the age as regards such child or the
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juvenile in conflict with law.”

13.  This Court further held in paragraph 12 of Mahadeo S/o Kerba Maske
(supra) as under: '

“Under rule 12(3)(b), it is specifically provided that only
in the absence of alternative methods described under Rule
12(3)(a)(i) to (iii), the medical opinion can be sought for.
In the light of such a statutory rule prevailing for ascertainment
of the age of the juvenile in our considered opinion, the same
yardstick can be rightly followed by the courts for the purpose
of the ascertaining the age of a victim as well.”

' (Emphasis supplied)

This Court therefore relied on the certificates issued by the school in determining
the age of the prosecutrix. In paragraph 13, this Court observed:

“In light of our above reasoning, in the case on hand, there
were certificates issued by the school in which the proseuctrix
did her V standard and in the school leaving certificate issued
by the school under Exhibit 54, the date of birth has been
clearly noted as 20.05.1990 and this document was also
proved by PW 11. Apart from that the transfer certificate as
well as the admission form maintained by the Primary School,
Latur, where the prosecutrix had her initial education, also
confirmed the date of birth as 20.05.1990. the reliance placed
upon the said evidence by the Courts below to arrive at the
age of the prosecutrix to hold that the prosecutrix was below
18 years of age at the time of occurrence was perfectly justified
and we do not find any grounds to interfere with the same.”

14.  Inthe present case, we have before us two documents which support
the case of the prosecutrix that she was below 16 years of age at the time the
incident took place. These documents can be used for ascertaining the age of
the prosecutrix as per Rule 12(3)(b). The difference of two days in the dates,
in our considered view, is immaterial and just on this minor discrepancy, the
evidence in the form of Exts. P/5 and P/6 cannot be discarded. Therefore, the
Trial Court was correct in relying on the documents.

15. - The High Court also relied on the statement of PW-11 Dr. A.K. Saraf

"
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who took the X-ray of the prosecutrix and on thé basis of the ossification

_ test, came to the conclusion that the age of the prosecutrix was more than 15

years but less than 18 years. Consideéring this the High Court presumed that
the girl was'more than 18 years of age at the time of the incident, With respect
to this finding of the High Court; we are of the opinion that the High Court
should have relied firstly on the documents as stipulated under Rule 12(3)(b)
and only in the absence, the medical opinion should have been sought We
find that the Trial Court has also dealt with this aspect of the ossification test.
The Trial Court noted that the respondent had cited Lakhan Lal Vs..State of
M.P, 2004 Cri.L.J. 3962, wherein the High Court of Madhya Pradesh said
that where the doctor having examined the prosecutrix and found her to be
below 1834 years, then keeping in mind the variation of two years, the accused
should be given the benefit of doubt. Thereafter, the Trial Court rightly held

© that in the present case the ossification test is not the sole criteria for

determination of the date of birth of the prosecutrix as her certificate of birth
and also the certificate of her medical examination had been enclosed.

16.  Thus, keeping in view the medical examination reports, the statements
of the prosecution‘witnesses which inspire confidence and the ¢certificates
proving the age of the prosecutrix to be below 16 years of age on the date of
the incident, we set aside the impugned judgment passed by the High Court
and uphold the judgment and order dated 24.04.2006 passed by the IIlrd
Additional Sessions Judge, Satna in Special Case No.123/2003.

17.  Accordingly, this appeal is allowed. We direct that the respondent
shall be taken into custody forthwith to serve out the sentence.

Appeal allowed,

LL.R. [2015] M.P., 2551
SUPREME COURT OF INDIA
" Before Mr. Justice Pinaki Chandra Ghose &
‘ Mr. Justice Uday Umesh Lalit
Cr. Appeal No 2244/2009 declded on 3 July, 2015 .

STATE OF M. P X . . Appellant

T Vs,

KESHARSINGH .  ° - ...Respondent

A Evidence Act (1 of 1872); Section 3 and Penal Code (45
of 1860); Section 376 - Rape - Prosecutrix a minor girl of unsound mind
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- Her evidence could not be recorded as she was found incapable of

understanding - Appreciation of evidence - Three witnesses deposed _

different version about the availability of prosecutrix after incidence -
Inflicting of injuries by knife not supported by medical evidence -
Statement unworthy of credit - Major inconsistency. (Paras 8, 9)

@ GIEY SIfEa (1872 BT 1), &%T 3 ¥F §vs Wiear (1860 &7
45). g7 376 — Fercere — AP & Qe fas swwey afasr -
IWD Wi o7 AferEe 99 frar o woar w@tfE 9w wiet eER @ fag
A WIE MY — U BT e — 9 aiid|l |4 "er 9 ugE
i A sufefy @ W9g 3 = som f6d & — a9 g7 =i
gAs W, Rafeaia e gt gaftfa 9@ — s fagawr @t T —
" THR S|

B. - Penal Code (45 of 1860), Section 376 - Rape - Medical
Evidence - Medical Jurisprudence - Oozing of blood from hymen -
Necessary - If intercourse happened Iast 24 hours. (Para 9)
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JUDGMENT

The Judgment of the Court was delivered by :
Pmaxi CHANDRA GHOSE, J. :- In the present case, there is concurrent decision

of acquittal of the accused by the Sessions Court as well as the High Court of A

Madhya Pradesh. The offence alleged to have been committed in this case is
rape, punishable under Section 376 of Indian Penal Code, 1860 (“IPC”, for
short).

2. The story of the prosecution is that the prosecutrix is aminor of unsound

mind. On 09-11-1990 at around 8:30 a.m. when prosecutrix and her younger
sister Nirmala (PW3) were going to their field with food for their father, the
accused came and caught hold of the prosecutrix. He took her to some distance
near a pond and committed rape on her. Prosecutrix’s private parts had bled
and the petticoat was blood-stained. On seeing this, PW3 Nirmala rushed to
her father Gopal (PW4) and informed him of the incident. Then PW4 came to
the prosecutrix who told him with the help of sign language (since she cannot
speak properly) that the accused committed rape on her. He noticed that
there were blood stains on her petticoat near the private parts. Thereafter,
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PW4.took the prosecutrix to police station and lodged an FIR at 11:30 a.m.
on the same day. Medical examination of the prosecutrix was conducted which

" revealed that the hymen was ruptured and'the:examining doctor Dr. (Mrs.)

F.A. Qureshi opined that the prosecutrix was subjected to sexual intercourse.
During investigation the accused was arrested on 21-11-1990 and was
medically examined. He was found to be capable of performing sexual
intercourse. The pohce filed charge-sheet against the accused with the charge
of rape under Section 376 of IPC.

3. The prosecution produced PW1 Dr. Smt. F.A. Qureshi, PW2
Manohar Singh (uncle of the prosecutrix), PW3 Nirmala (younger sister of
the prosecutrix), PW4 Gopal (father of the prosecutrix) and PW5 R.K. Mishra
(Investigating Officer). Other witnesses were formal witnesses. It is important
to note that the prosecutrix was also produced as a witness, being PW6, but
it was found that she was not capable of understanding what was asked and
made irrelevant answers. In the medical examination of the prosecutrix also,
she is found to be 12-16 years old with low 1.Q.

4. PWI1 hasdeposed in her categorical finding that the private parts of
the prosecutrix were injured, her hymen was ruptured and that she was
subjected to sexual intercourse. The major eye witness in the present case is
PW3 who is also a minor girl of 10 years. However, in her examination she
was found to be competent witness as she answered the preliminary questions
correctly and with understanding. She has in her examination-in-chief brought
out the story that the accused, whom she knows, had caught her sister and
taken her near the pond. According to her, he threw the prosecutrix on the
ground, opened his pyjama and sat on her and gave the prosecutrix some
money, which was thrown away by her. The witness further stated in her
deposition that the accused filled the mouth of the prosecutrix with lungi, raised
her petticoat and committed sexual intercourse and that the private part of the
prosecutrix bled. She also stated that her uncle Manohar Lal arrived there on
whose asking she went to her father in a car and told him about the incident.-
She has also stated that the accused bad inflicted knife blows on the thigh of
the prosecutrix. In the cross-examination, we find that the counsel for defence
has asked the child witness (PW3) many leading questions, the implication of
which the child witness would never be able to understand. Therefore, she
has answered most of the questions with a mechanical one word answer “Yes”,
without any elaboration. In this way, the defence elicited from the child witness
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the statements to the effect that the accused had given knife blows on the
face, neck and thigh of the prosecutrix and that it was all'these parts of the
prosecutrix from where blood oozed out. In the same way she admitted the
suggestion that she was read out a statement by police outside the- Court and
that she has made the same statement in the Court. o

5. PW2 Manohar Lal (uncle of the prosecutrix) has also stated in'his
deposition that he saw the accused sitting ove the prosecutrix and having his
private part inserted in the private parts of the prosecutrix. He says on his
coming to the place, the accused fled away. He further states that he had seen
the accused giving knife blows to the prosecutrix as aresult of which the thigh
of the prosecutrix started bleeding. However, he-also states that private parts
of the prosecutrix were also bleeding. He further states that while leaving the
two sisters-on the road, he went to call the father of the prosecutrix (PW4)
and when he came back along with PW4, he found them sitting wherc he had
left them.:. :

6. PW5 has corroborated the version of PW3 and said that he was
informed of the incident by PW3 and he went to the prosecutrix where he
found-her petticoat blood-stained. He has deposed that his daughter
(prosecutrix) had told him in sign language that the accused Keshar Singh had
committed rape on her. According to this witness when he reached the place
of incident, he found the prosecutrix sitting alone near a khankri tree and not
on the road. He has further stated that he did not see the blood oozing out of
thigh or private parts of the prosecutrix as, being her father, he could not
examine her private parts but he confirms that the petticoat was blood stained.

7.-  Inviewofthe above evidence, both the Sessions Court and the High
Court found inherent inconsistencies in the statements of the prosecution
witnesses. While PW2 and PW3 speak about knife blows being inflicted on
thighs and blood oozmg from there, the medical evidence does not support
this theory Further, PW?3 said that she went to call her father PW4, while
PW2 has said he had gone to call PW4. PW2 has also stated that when PW4
came along with him, théy found the prosecutrix on the road, while PW4 has
stated that he found the prosecutrix near khankri tree near a pond. Thus, the
Sessions Court has ri ightly not considered the statement of the prosecutrlx as
'she was found to be incompetent to understand the questions. In view of the
above-mentioned inconsistencies, the Sessions Court found that although it is
proved that rape was committed with the prosecutrix, but that it was done by
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the accused was not proved.

8. We have heard the learned counsel for both the sides and also analysed
the evidence in this case. We find that there are inherent i inconsistencies in the
case of the prosecution. The testimonies of two alleged eye witnesses, PW?2
& PW3, are irreconcilable. PW2, the uncle of the prosecutrix says that he
saw the accused sitting over the prosecutrix with his private part inside the
private part of the prosecutrix when he was 25 feet away. We find this
statement incredible for'the reason that he could not have made such detailed
observation from such a distance. Also, according to PW2, he had left _the
prosecutrix and PW3 on the road when he had gone to call PW4, while PW3
has completely contrary version where she states that she had gone to call
PW4 leaving the prosecutrix with PW2, This creates a serious doubt as to
who out of PW2 or PW3 stayed with the prosecutrix and who went to call
PW4. Also PW?2 stated that when he came with PW4 » they found prosecutrix
and PW3 on the road where PW2 had left them. However, PW4 states that
it was PW3 who had come to inform him and he came with her to find the
prosecutrix sitting alone near a tree next to the pond. In this way the three
witnesses have three different versions. Moreover, both PW2 and PW3 have
said that they saw accused inflicting knife blows at the prosecutrix on her
thigh and blood oozed out on that account. This is completely unsupported

by the medical evidence; no such injury by knifé was found on the thi gh ofthe
prosecutnx

9. We may note that PW?3 had told about the accused inflicting knife
blows in her examination in chiefitself, and therefore, one cannot say she said
so because of being misled by the cross-examiner. This is a major inconsistency
in the testimony of both PW2 and PW3 which makes their statement unworthy
of credit. Furthermore, the conduct of PW2 seems to be uncharacteristic of
anuncle as he makes no mention of his raising any alarm or running towards
the accused to apprehend him on seeing that the accused was sexually assaulting
the prosecutrix. Also the medlcal evidence of Dr. Mrs. F.A. Qureshi on analysis
seems to be not wholly supportive to the case of the prosecution. Dr. Quershi
has accepted that if the sexual intercourse has happened i in last 24 hours, then
on touching the hymen fresh blood must necessanly ooze out. In saying so,

she has approved what is written in the Modi's book on Medical J unsprudence

However, she testifies that when she touched the hymen ofthe prosecutrix,

no fresh blood oozed out. This may be contrasted to the fact that allegedly,
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the medical examination of the prosecutrix was conducted within 12 hours of
the alleged incident of rape. Had that been so, the prosecutrix must have
bleeded fresh during the medical examination, but that did not happen. This
shows that, probably, the sexual intercourse was done more than 24 hours
back. In fact, Dr. Qureshi in her cross-examination has said that rupture of
hymen was at the most 2-3 days prior to the medical examination. If this be
50, the entire story of the prosecution would go out of the window. Further,
there is another inconsistency to be found from the deposition of Dr. Qureshi.
She has said in her statement that the girl she had examined was a healthy and
'normal’ one. However, there is no dispute that the prosccutrix was far from
normal as she was suffering from some mental disorder. Even when she was
examined in Court, she was found to be of unsound mind. It would be highly
unlikely and assumptuous on our part to say that even after conducting the
whole examination of the prosecutrix, Dr. Qureshi may not have come to
know of the mental disorder of the prosecutrix.

10. Inviewofthe above reasoning, we are of the opinion that the case of
the prosecution suffers from inherent inconsistencies and flaws. We do not
find any merit in this appeal. Accordingly, this appeal is dismissed.

Appeal dismissed.

LL.R. [2015] M.P., 2556
WRIT APPEAL
Before Mr. Justice A M. Khanwilkar, Chief Justice &
Mr. Justice J.K. Maheshwari
W.A. No. 552/2015 (Jabalpur) decided on 13 August, 2015

MRIDUL KUMAR SHARMA : ...Appellant
Vs.

\
STATE OF M.P. : ...Respondent

Constitution - Article 226 - Transfer - Stay till representation is
decided - Representation filed by employee does not create any right
in his favour to remain at a same place from where he has been
transferred - He must join at transferred place, even if he has to pursue
remedy of representation - It is not for court to sit over the subjective
satisfaction or dictate to concerned authority, being purely
administrative matter - Court must eschew from issuing interim
direction, (Paras 3 to 5)
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Cases referred

'W.P. No. 12705/2015 decided on 04/08/2015 W.A., No. 381/2015
decided on 15/07/2015, (1989) 2 SCC 602,

V.K. Shukla, for the appellant.
 Samdarshi Tiwari, Dy. A.G. for the Respondent/State.

ORDER

The Order of the Court was  delivered by :
A.M. KHANWILKAR, C.J. :- Heard counsel for the parties for admission.

This is yet another writ appeal questioning the decision of the learned
Single Judge who has rejected the writ petition challenging the transfer order
dated 18.5.2015, transferring the appellant from District — Umaria to District
—Sidhi. Learned Single Judge whilst rejecting the writ petition has, however,
observed that the appellant is free to pursue representation before the
appropriate Authority.

2. The argument before us is that the learned Single Judge has committed
error in not giving the same benefit as given by the coordinate Bench (another
Single Judge) on the same day. Reliance is placed on the order dated 4.8.2015
passed in W.P, No.12705/2015, wherein the coordinate Bench observed that
till the representation of the writ petitioner in that case was decided by the
appropriate Authority, the transfer order shall remain stayed. Indeed, that
order was passed inspite of rejecting the relief claimed in the said writ petition
questioning the transfer order.

3. Notably, both the orders are passed by the Single Bench of this Court
and, therefore, cannot be cited as binding precedent in this intra Court appeal
before the Division Bench. More so, the legal position is no more res infegra.
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The Supreme Court has consistently observed that the representation filed by
the employee does not create any right in his favour to remain at the same
place from where he has been transferred, until the representation is decided.
The fact that representation is pending will be of no avail to thé employee
concerned. He must first join at the transferred place, even if he has to pursue
remedy of representation. Whether the concerned employee should be
permitted to remain at the same place until his representation is decided, is
also the prerogative of the appropriate Authority. It is not for the Court to sit
over that subjective satisfaction or dictate to the concerned Authority in that
behalf, being purely administrative matter. Understood thus, the fact that
coordinate Bench (Single Bench) had given relief to another writ petitioner on
the same day cannot be the basis to grant same relief'to this appellant. - ~

4. Counsel for the appellant placed reliance on the decision of the Division
Bench of this Court dated 15.7.2015 in W.A. No.381/2015. Observations in
this decision, however, will be of no avail to the appellant in the face of the
decision of the Supreme Court in the case of Gujarat Electricity Board and
another Vs. Atmaram Sungomal Poshani reported in (1989) 2 SCC 602,
which is directly or the point. In paragraph 4, the Supreme Court observed
thus; .

" “4. Transfer of a government servant appointed to a particular
cadre of transferable posts from one place to the other is an
incidence of service. No government servant or employee of
Public Undertaking has legal right for being posted at any
particular place. Transfer from one place to other is generally
a condition of service and the employee has no choice in the
matter. Transfer from one place to other is necessary in public
interest and efficiency in the public administration. Whenever,
a public servant is transferred he must comply with the order

. butifthere be any genuine difficulty in proceeding on transfer
it is open to him to make representation to the competent
authority for stay, modification or cancellation of the transfer

order. If the order of transfer is not stayed. modified or

cancelled the concemed public servant must carry out the order

of transfer. In the absence of any stay of the transfer order a

public servant has no justification to avoid or evade the transfer

~
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order merely on the ground of having niade arepresentation,
or on the ground ofhis difficulty in moving from one place to

the other. If he fails to proceed on transfer in compliance with
the transfer order, he would expose himself-to disciplinary
.action under the relevant rules, as has happened in the instant
casc. The respondent lost his service as he refused to comply
with the order of his transfer from one place to the other.”

(emphasis supplied)

5. Be that as it may, in the present case, it is not as if the two writ petitions
were kept pénding and inconsistent “interim relief” granted therein. In fact,
both the writ petitions have been finally disposed of. However, in one case
limited protection has been given to the writ pétitioner therein by another
Bench. In our opinion, in the light of the principle expounded by the Supreme
Court, referred to above, the Court must eschew from issuing such direction .
- as it inevitably results in dictating the concerned Authority in respect of
administrative matter within his domain. Accordmgly, the decision pressed
into service, cannot be treated as a blndmg precedent on the matter 1n issue
- and’ w1ll be of no avail to the appellant

6. Accordingly, thls appeal is devoid of merit. We, however, make 1t
cléar that it is for the appropriate Authority to entertain the representation
filed by the appellant and including to consider the request of the appellant to
allow him to continue at the same place or otherwise, The appellant must, as
per the settled legal position, report to the transferred place and pursue his
remedy of representation, particularly when the appropriate Authority before
- whom the representation is pending has so far not favoured the appellant by
allowing him to continue dt thé same place. At best, we may only observe that

the appropriate Authority must decide the representation expedmously,
preferably within two weeks.

- 7. Accordmgly, the writ appeal is re]ected w1th the above observatlons

8. At this stage, counsel for the app ellant submlts that the app ellant be
permitted to withdraw this appeal and pursue remedy of representation. Hence,
we allow the appellant to withdraw this appeal with the aforesaid observations.

Appeal rejected
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. WRIT PETITION .
" Before Mr. Justice U.C. Maheshwari
W.P. No.14563/2013 (Jabalpur) decided on 10 September, 2013

RAMAVTAR & ors. . ... Petitioners
Vs. ' " '
SHIVBHAJAN & anr. ' ...Respondents

A Civil Procedure Code (5 of 1908), Order 26 Rule 9 -

Issuance of Commission, to ascertain actual possession - Such prayer
could be considered at the stage of appreciation of evidence and not
prior to that, - : . (Parad4)
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B. Civil Procedure Code (5 of 1908), Order 26 Rule 9 -
Issuance of Commission - Stage of consideration - At the interlocutory
stage - No party could be permitted to use the court process to collect
. evidence as agency - Evidence yet to be recorded. (Para4)
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. & Constitution - Article 227 and Civil Procedure Code 5
of 1908), Section 115 - Scope of Interference - Orders passed under
the vested discretionary jurisdiction could not be interfered in writ or
revisional jurisdiction. (Para 6)
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Cases referred :

2011(3) MPLJ 333, 2012(2) MPWN 139, 2012(3) MPWN 168,
1982 MPWN 255, AIR 1973 SC 76.

Maroj Mishra, for the petitioners.
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ORDER
U.C. MAHESHWARI, J.:- He is heard on the question of admission.

The pentloners/dcfendants have filed this pétition under Article 227
of the Constitution of India being aggrieved by the order dated 5/8/2013
passed by 2nd Civil Judge Class-1l, Laundi, Distt. Chhatarpur in Original
Civil Suit No. 81-A/2012 whereby their application filed under Order 26
Rule 9 of CPC for appointment of Cominissioner and calling the report
regarding actual possession of the disputed property at the initial stage of the
suit has been dismissed.

2. . Petitioners' counsel after taking me throw (sic:through) the averments
of the petition along with papers placed on record and the impugned order
argued that there is basic dispute between the parties regarding map of the
disputed property and on account of that the dispute of possession has come
into existence. In continuation of the same, by referring some paragraphs of
the plaint, counsel submits that the respondent No. 1/plaintiff has stated himself
to be in possession of the disputed property while iri the written statement,
the petitioners have denied the same with a pleading that they are in possession
of disputed land and in such premises to resolve such controversy between
the parties and also to clarify that which party is in actual possession at the
site of the property, the impugned application was filed on behalf of the
petitioners for appointthent of Commissioner to call the report. In the available
circumstances, the trial Court ought to have allowed such application and
called the report but the application has been dismissed under the wrong
premises. In support of his arguments, he also placed reliance on earlier three
decided cases of by this Court in the matter of Kamal Singh and another
Vs. Roop Singh (since dead) through LRs.and another reported in 2011(3)
MPLYJ 333, in the matter of Shivrarayan Vs Koshalya Bai reported in 2012
(2) MPWN 139 and in the matter of Beejanwala Talukdar Vs Radha Krishna
Rai reported in 2012(3) MPWN 168 and prayed to allow his application by
setting aside the impugned order by admitting and allowing this petition.

3. Having heard learned counsel for the petitioners, keeping in view his
arguments, [ have carefully gone through the averments of the papers placed
on record along with the impugned order so also the C1ted cases.

4. As per pleadings of the parties, the main dispute between them is
relating to the actual possession over the disputed property whether the
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plaintiff/respondent No.1 is in possession of the same or the same is in
possession of the petitioners/defendants and such question could be
considered by the trial Couirt in the light of the pleadings of the parties
after framing issues and rccordmg the evidence at the stage of appreciation
of the same and not prior to that. At the interlocutory stage when the
evidence of the parties is yet to be recorded; no party could be permitted
to use the process of the court as an agency to collect the evidence for
such party by allowing the application of order 26 rule 9 of the CPC as
laid down by this court long before in the matter of Laxmai Vs.

Ramsingh, reported in 1982 MPWN 255 holding that no party should
be permitted to use the Court as an agency to collect the evidence in
support of him and in such premises the in cited case the application of
Order 26 Rule 9 of CPC was dismissed by-this Court. Such pr1n01ple 18
dlrectly apphcable to the present matter

5. The cases cited on behalf of the petmoners were demded on the
boundaries dispute or relating to the mass disputes which is not the situation in
the case at hand. So, the cited cases being on different issues are distinguishable
with the present case. Consequently, the same is not helping to the petitioners.

6. Inview of aforesdid discussion, I have not found any error, illegality or
perversity of law iri the order impugned, besides this, the impugned order has
been passed by the trial Court under it's vested discretionary jurisdiction.
Whenevcr any order is passed by the Subordinate Court under the vested
dlscreuonary jurisdiction, then the same could not be interfered in the revisional
jurisdiction or in the writ jurisdiction. My such view is based ¢ onthe prmmples
laid down by the Apex Court in the matter of The Managmg Director (MIC)
Hindustan Aeronautics Ltd. Balanagar Hyderabad and another Vs. A_nr
Prasad Tarway, Manager. (Purchase and Stores) Hindustan Aeronautics
Ltd. Balanagar, Hyderabad reported in AIR 1973 SC 76. In such a situation,
the lmpugned order does not require any mterference at this stage.

7. Consequcntly, this petition being devoid of merit deserves to be and is

hereby dismissed at the initial stage of motion heanng However, it is observed

that after recording the evidence of both the parties before the trial- Court, if
some ambiguity is pointed out by either of the parties and to clarify | the same
any application for appointment of Commissioner to call the report is filed
then the trial Courtshall be at liberty to consider such application in view of
the recorded evidence just to clarify such ambiguity and without influencing

I’z
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from any observation or findings given by such court on the order 1mpugned
or by this court in the- present order. - . : -

I : Petition dismissed.
L.L.R. [2015] M.P.; 2563.
- WRIT PETITION °

. Before Mr. Justice U.C. Maheshwari
W. P No: 14562/2013 (I) (Jabalpur) decidedon 11 September, 2013

| SANJAYKUMAR® "7 . 77 Petitioner
VS ) : ‘ ’ i ! - - - ) . ’
PREM KUMAR  ° . : Respondent

Accommodatton Control Act M P41 of 1961), Section 13(3) -
Dispute as to whom the rent is payable - Nature and stage of Enquiry

" = Should be decided frammg specific issue alongwith other issues on

pleadmgs, after appreciation of materlal on record by judgment and
decree. . _ (Para4)
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Jazdeep Slrpurkar for the petltloner .

(Supphed Paragraph numbers)
0 R D ER

I3

U.C. MAHESHWARY, J, :- Heard on the question of admission.

1. The petitioner/defendant/tenant has filed this petition under Article 227
of the Constitution of India being aggrieved by the order dated 24.7.2013
passed by 4th Civil Judge Class-I, Chhindwara in Civil Suit No.116-A/2012
whereby his application filed under Section 13.(3) of M. P. Accommodation
Control Act, 1961 (in short “the Act”) with a prayer to decide the entitlement

of respondent No.2:to 4.to receive the rent of d1sputed accommodatlon has
beendismissed.-..- .. . . SRR

2. " The pctltloner s counsel after takmg me through the 1mpugned order
along with the papers placed on record argued that as per provision of Section
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13 (3) of the Act, the trial Court was duty bound to hold the inquiry on the
aforesaid objection raised in the application by the petitioner and decide the
question regarding entitlement of respondent No.2 to 4 to receive the rent of
disputed accommodation. He fairly conceded that the relationship as landlord
and tenant between respondent No.1 and petitioner is not under dispute and

there is no dispute regarding terms of the tenancy between them. The petitioner -

is still depositing regular rent of the accommodation for respondent No.1 and
not for others but contrary to the mandatory provision of Séction 13 (3) of the
Atct without holding the requisite inquiry, only on the basis of the pleadings of
the plaint, the trial Court has decided his application and held that the respondent
No.] was recetving the rent of disputed accommodation for himself and also.
on behalf of co-respondents No.2 to 4. The same not in-consonance with t'he:
facts and circumstances of the case and prayed for setting aside the impugned
order and allowing his application with a direction to the trial Court to hold.
the inquiry as prayed by the petitioner by admitting and allowing this petition.

3. Having heard the counsel I have carcfully gone through the unpugncd
order and the papers placed on record. It appears from the averments of the
plaint that respondent No.1 to 4 have filed the impugned suit for eviction of
the petitioner from the disputed accommodation on the ground available under

Section 12 of the Act. It also appears that the respondents have filed such suit*

by stating themselves to be the co-landlord with the respondent No.1 and in
such premises the impugned order has been passed by the trial Court. I am
apprised by the petitioner's counsel that the impugned suit is at initial stage
and till passing the impugned order no written statement was filed but subsequent
to that the same has been filed. In the written statement all the objection which
have been raised in the impugned apphcatlon have also been raised in the
~written statement.

4. I'am of the considered view that the impugned order has been passed
before recording the evidence and appreciation of the same but at the initial
stage prima-facie impugned order does not appear to be contrary to the
procedure because it should have been passed after holding inquiry, but inquiry
does not:mean that evidence of the parties should be recorded on the basis of
the available document, the matter may be inquired on the basis of the available
record by the trial Court to pass the interim order and such order or direction
shall be deemed subject to final judgment and decree of the trial Court. So, in
such premises by affirming the impugned interim order, the trial Court is directed
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to frame the specific issues on the pleadings of the parties on all disputed
questions as well on the questions raised in the written statement in special
pleadings and after extending-the opportunity to the parties to adduce the
evidence on such issues and the same be decided (including the aforesaid
question raised in the impugned application and decided at the interim stage
by the impugned interim order) on their own merits. However, the trial Court
shall be at liberty to pass thie judgment and decree on the basis of the evidence
whrch is to be recorded by such'Court, without influencing from any ﬁndmgs
or observation made either in the order impugned or in the present order.
There shall be no order s to costs.

_ 5. The petition is disposed of with aforesald observanon and directions.

Petition d:sposed of
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WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W P. No.18251/2013 (Jabalpur) decided on 24 October, 2013

KAMLESH & ors. ...Petitioners
Vs. "o ’ ?
TARADEVI & ors. S ...Respondents

S Court Fees Act (7 of 1870), Section 35 - Notification of
1984 (as amended on 14-02-2011) of State Government - When the
benefit of the same can be extended - To extend the benefit of the said
notification to the plaintiff; enquiry is needed - No procedure of enquiry
is provided in the notification - In such premises, trial court has a
discretion to inquire into the matter accordmg to its own way and decide
the same in the judicial manner. - : (Para5)

Z ~TIrerT BT AR (1870 BT 7), EIRT 35 —~ T WRBWR
T 1984 B ARYEAT (14.02.2011 B gom HHifera) — sweT @ B faar
W gedr & — ) B 9ea ARREAT o7 arw X3 9= @ fad e
aaws 2 — afwgEn § wig @ afear Suefim 9 — i Refy o+,
Wwﬁmmﬁmaﬁmmﬁmmmﬁmw

® ST fafrrag w1 &1 fadefer 21 -

* B. 'Court Fees Act (7 of 1 870), Section 35 - Manner of
¢onducting eriquiry - Anywhere it the statute where the word enquiry is
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used, the court is not always bound to call the report of any authority-and

appreciate the evidence in the light of such report -~ If on the basis of
evidence adduced by the parties, the case could be decided, then there is
no need to call the report of any authority either for assessing the annual
income or the assets of the concerning plaintiff, - (Para6)

R - AT BT AR (1870 @T 7), &7 35 — Wi| wataa
mﬁ'ana‘w—ma#ﬁﬁﬁﬁmﬁﬁammﬁﬁmﬂz‘;
T Rl MRe @ wfRET o Sk Se g @ aiatw 3
W BT [eAdT 1 & fod wda a7 — oy vmen) T 39 2
W P IR WX g1 Rivfla fpar o goar @ ga a9 9t 8t @
- aiE e B @ sReat 3 Prafor g Al TR @ sfideT
g ¥ A dar T8 |

Case referred :
2011(II) MPWN 107.

A. Usmani, for the petitioners.
Sanjay Dwivedi, for the respondent No.11.

(Supplied: Pardgraph numb;e}s)
ORDER

~U.C. MaHESHWARY, J. :~ The petitioners- defendants have filed this
petition underArticle 227 of the Constitution of Indiabeing aggrieved by the
order dated 9.4.2013, (Ann.P-4) passed by the Vth Additional District Judge,
Sagar in MJC No: 22/2011, whereby the application of the respondeénts-
plaintiffs filed under the notification of 1984, which is further amended on
14.2.2011 promulgated by the State of M.P. under Section 35 of the Court
Fee Act has been allowed and the respondent no. 1 is extended the benefit of
exemption from payment of requisite court fee on the impugned suit.

2. . Thepetitioners' counsel after taking me through the papers placed on
record argued that looking to the number of assets of respondent no. 1-the
plaintiff as stated in the reply filed on behalf of respondent no. 1 in the trial
court so also in the impugned order, the respondent no: 1 could not have been
extended the benefit of aforesaid notification. In continuation he said that out
of aforesaid property, the respondent no. 1 is having the income of more than
Rs.23?00Q[- p-a. but on appreciation of the evidence recorded by the trial

N
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court such aspect has not been considered with proper approach. He also
argued that the trial court has committed error in relying on the earlier decision
of this court in the matter of Shamubai and others Vs. Surendrasingh and
others reported in M.P. Weekly Note 2011 (IIT) MPWN 107 in extending
the aforesaid benefit. Such case is squarely dlstmgutshable from the facts of
-the case at hand. The cited case was decided taking into consideration the
certificate of income of the concerning plaintiff issued by the Tahsildar while
in the present matter the case was decided only on the basis of oral evidence
adduced by the parties and no such report regarding income of respondent
no. 1 was requisitioned from the court of Tahsildar. So in such premises, the
impugned order is not sustainable anhd prayed to set aside the same by
dismissing the impugned apphcatlon of respondent no. 1 by admitting and
aIlowmg thls petition.

3 . Keepmg inviewthe arguments advanced, I have carefully gone through
the papers placed on record alongwith the unpugned order as well as aforesaid
case referred by the counsel. '

4, True it is that above mentioned cited case was decided by the
Coordinate Bench of this court taking into consideration some income
certificate of the plaintiff issued by the Tahsildar, while the impugned case
was decided by the trial court on the basis of evidence adduced by the parties.

5. I am of the considered view that to extend the benefit of aforesaid
notification to the plaintiff like the respondent no. 1, the only enquiry is needed
but under the provision of Section 35 of the Court Fee Act in the aforesaid
notification no procedure of such enquiry has been provided. In such premises,

* the trial court had a discretion to enquiry into the matter according to its own
way and decide the same m judicial manne.

4

. 6. ) Anywhere -in the statute where thc enquiry word is used, the court is
not always bound to call the report of any authority and appreciate the evidence
in the light of such report. If on the basis of evidence adduced by the parties,
the case.-could be decided, then there is no need to call the report of any

-authority either for assessing the annual income or the assets of the concerning
plaintiff. In the case at hand, it is apparent that both.the parties were extended
opportunity to adduce the evidence on the aforesaid question and thereafter
on appreciation of the evidence the impugned order has been passed and
benefit of aforesaid notlﬁcatlon has been extended to the respondent no.1.

oL
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So in such premises, only on the aforesaid technical ground thét'rep'brt—of
Tahsildar was not requisitioned, there is no scope in this petition even.for
admission, - o Co e T
7. Coming to consider the factual aspect of the matter, after pérusipg the
impugned order and the deposition of the witnesses examired on behalf of the
parties, I am of the considered view that evidence has been appreciated
properly by the trial court for extending the aforesaid benefit to the respondent
'no. 1 by the impugned order. So in such premises, the same does not require’
. any interference at this stage under Article 227 of the Constitution of India.
Consequently this petition'being devoid of any merit is hereby dismissed.
. However, it is observed that in péhdex}cy of the suit, if any source of regular
income of more than Rs.25,000/- p.a of the respondent no..1 is pointed out
by the petitioners before the court with some authentic document, then the
trial court shall be at liberty to reconsider stich aspect and pass appropriate
* order in that regard. : ' IR

8. C c as per rules.
Petition dismissed.

LL.R. [2015] M.P., 2568
WRIT PETITION -
. Before Mr. Justice U.C. Maheshwari
W.P. No. 18465/2013 (Jabalpur) decided on 28 October, 20 13

VINTI SOLAN - ' 3 - ...'Pg'etit_ionbr
ANIL KUMAR S = ..'.Regpdndéﬁt

A, Civil Procedure Code (5 of 1908), Order 1 Rule 10 ~ Plaintiff

is dominus litis - It is seftled law that the plaintiffis the sole dominus lifis

_of his litigation and has a right to implead a’party according to liis choice

and contrary to his wish, he cannot be insisted either by any of the party of

the suit or by the court unless there is any cause of action in the suit

against such person to file the application under Order 1 Rule 10 of CPC
to implead him/ her as party in the matter. ' ’ (Para5)

#  RRer gfear aidar (1908 W-_é), arer 1ﬁw 16.— aret
7T BT FTavreal @ ~ 4% 1o renfa fifr @ f oA aw are e
tEE 95 fraavreal glar @ aur 99 afeR @ 5 9 avh THe @
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FaR fEft U8 ) uEeR T We a7 99e! 9T P e 9w W T
4% 9. flt yereR gwr R 9 € ey g1 9 STAT 9 6adl o9
% 5 IR af & .faeg a5 o Rind. & a=yr 1 Ffw 10 & Fad«a
aﬁqmmﬁqaﬁﬁmaaﬂﬁmm%@qﬁl

"B. 7 Civil Procedure Code (6] of 1908), Order 1 Rule 10 --
Whether petitioner is a necessary party - Suit was filed for specific
performance on the basis.of agreement to sale, allegedly executed by

:respondent No. 2 in favour of respondent No. 1. - Nothing has been
.stated against the petitioner in the plaint and no relief is claimed against
-him - Petitioner is neither a necessary nor proper party and thus trial

court has not committed any error in dismissing the application to
implead the petitioner - However, in the peculiar facts of the case
petitioner was extended liberty to file his separate suit against the

,respondents and other party on arlsmg the occasion and on the basis
_of available.cause of action.  © . (Paras 7 & 12)

& ﬁﬁamwﬁm(m@ BT 5), IRT 1 97 10 — 7T
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. Cases referred

"2007 AIR SCW'6125, 1976 JLJ 84.
A.D. Mishra, for the peti_tioner.
- | o - kSupplied: Paragraph numbers)
"‘ORDER '
.U C. MAHESHWARI, J - Heis heard on the question of admission.

2. The petltloner-apphcant has filed this petition under Article 227 of the

P
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Constitution of India being aggrieved by the order dated 2.9.2013, (Ann. P-
6), passed by the IVth Additional District Judge, East Niwar Khandwa in
COS No. 10-A/2013, whereby her application filed under Order 1, Rule 10
of CPC in the impugned suit, filed by the respondent no. 1 against the
respondent no. 2 by impleading the State of M.P. as respondent no. 3 as
formal party for specific performance, permitting her to join as defendant has

been dismissed. ' ’

-3. The petitioner's counsel after taking me through the averments as well
as paper placed on record and impugned order, argued that the. property in
dispute was initially the property of her father and father of respondent no. 2
and after demise of father contrary to the right of the petitioner, the same was
got mutated by the respondent no. 2 in his own name and subsequent to that
as alleged he has entered in agreement to sale the same with the respondent .
no. 1 and on arising the dispute in performance of such agreement between
them, the respondent no. 1 has filed the impugned suit against the respondent
n0. 2 by impleading the State of M.P. as formal party for specific performance.
In pendency of the suit, the petitioner in order to protect her interest in the
property has filed the impugned application under Order 1, Rule 10 of CPC
with prayer to implead her as defendant in the matter. In continuation, he said
that if the petitioner is not permitted to joir the impugned suit and if any decree
is passed against the respondent no. 2, then his right vested in the property
shall be affected and she would be deprived from her right in such property.
He further said that in view of provision of Section 19 (b) of the Specific
Relief Act 1963, if any decree is passed in the impugned suit in favour of the
respondent no. 1, then that shall affect the right of the petitioner. Thus, in such
premises, she is necessary party in the matter and prayed for setting aside the
impugned order by allowing her application by admitting and allowing this
petition. He also placed his reliance of the Apex Court on a decision in the
matter of Sumtibai and others Vs. Paras Finance Col. Regd. Partnership
Firmreported in 2007 AIR SCW 6125.

4. Having heard the counsel at length, keeping in view the arguments
advanced, I have carefully gone through the papers placed on record including
the plaint, (Ann. P-1) and the petitioner's application, (Ann. P-4), its reply
filed on behalf of respondent no. 1 so also the impugned order.

5. Before proceeding further to consider the question of admission of
this petition on the factual matrix of the matter, I would like to examine the



LL.R.[2015]M.P. Vinti Solanki Vs. Anil Kumar 2571

matter in the light of settled principle on the question of sole dominus litus
(sic:litis). It is settled principle of law that the plaintiff like the respondent no.
1 is sole dominus litus (sic:litis) of his litigation and has a right to implead a .
party according to his choice and contrary to his wish, he cannot be insisted
either by any of the party of the suit or by the court unless compelling
circumstances are available in the matter, unless there is any cause of action in
the suit against such person to file the application under Order 1, Rule 10 of
CPC to implead him/her as party in the matter.

6. It is undisputed fact in the case at hand that the respondent no. 1 has
filed a suit for specific performance by impleading respondent no. 2, as
defendant no.1 on the basis of the agreement dated 8.2.2007, which had
taken place between him and respondent no.2. In such premises, the cause of
action to file such suit was available only against respondent no. 2. So in such
premises, the respondent no. 1 being sole deminus litus (sic:dominus litis) of
his litigation could not be insisted by the court or by other person to implead
the petitioner as defendant in the matter. If on conclusion of the suit, it is
found by the trial court that if the right and interest of present petitioner is also
. involved in the matter, then on account of non impleadment of necessary party,
the suit may be dismissed by such court and in such circumstances, the
respondent no. 1 has to face the consequences of the same. So firstly in such
premises, the petitioner could not have been permitted by the trial court to
permit her to join the impugned suit as defendant,

7. Apart the aforesaid, on perusing the plaint, Annexure P-1, it is apparent
that the respondent no. 1 has filed the impugned suit on the basis of alleged
agreement to sale dated 8.2.2007, which has been as alleged executed by the
respondent no. 2 in favour of respondent no. 1 and the same is not signed in
any manner by the present petitioner. Even in the para of cause of action of
the plaint, the cause of action is stated to be aforesaid date of the agreement,
i.e. 8.2.2007 and 31.7.2008, on which the respondent no. 2 had refused to
perform his part of contract and to execute the sale deed. It is apparent that
nothing has been, stated against the petitioner in the plaint. Even in the prayer
clause, no relief has been prayed against the present petitioner. So in such
premises, the petitioner does not appear to be either necessary party nor the
proper party in the impugned suit of the respondent no. 1 and in such premises,

the trial court has not committed any error in dxsnussmg the application of the
petitioner.



2572 Vinti Solanki Vs. Anil Kumar LL.R.[2015]M.P.

8. Long before in the matter of Panna and another Vs. Jeewanlal and
another reported in 1976 JLJ, 84 the Full Bench of this Court has also
. answered the question that who is the necessary party in the suit and whose

presence as proper party is required in the civil suit. In such case it was held
as under:- :

"5. The forequoted sub - Rule (1) relates to the addition of

- parties as plaintiffs only and therefore it is not relevant in the
instant case. The only relevant provision for answering the
question before us is sub rule (2). In the forequoted sub rule
(2) the two expressions (i) .... who ought to have been joined" -
and (ii) ......whose presence before the Court may be necessary"
indicate that there are two categories of parties : (a) necessary
party as indicated by the expression "ought to have been joined"
and (b) proper party as indicated by the expression "whose
presence before the Court may be necessary". The Court has
no jurisdiction or power to adda person as a party who is
neither a necessary party nor a proper party. We have therefore,
to examine whether the application fall in either of these
categories. ‘

.................................................................................

.............................................................................

---------------------------------------------------------------------------------

-----------------------------------------------------------------------------

8. The Allahabad High Court in a Full Bench decision in the
Banaras Bank Vs. Bhagwandas (2) had laid down the tests
for determining the question as to who is a necessary party to
a proceeding which were approved by their Lordship of the
Supreme Court in Deputy Commissioner Vs. Ram Krishna
(3) and these tests are as under:-

(1) There must be aright to some relief against such
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party in respect of the matter involved in the
proceédings in question. .

(i) It should nét be possible to pass an effective
decree in the absence of such a party. -

9. Thus bearing in mind the aforesaid tests, discussed hereinabove the
irresistible conclusion is that the applicants are not the necessary parties for
the reason to follow."

10. -~ Inthe availablé factual matrix of the mater the aforesaid citation is

'directly applicable and in such premises also the trial court has not committed
any error in passmg the 1mpugned order and dlsmlssmg the petmoner s
apphcatlon -

l,i. " Sofar the case law in  the matter of Sumtibai (supra) cited by the
petltloner s counsel is concerned in such case some person was already a

- party in the matter and in pendency of the matter he passed away and thereafter

the dispute with respect of his legal representatives had arisen whether such
person'being legal representatives of deceased party is co-owner of the
propérty or not and in such premises, the case was decided, which is not the
situation in'the case at hand. So such case is not helping to the petitioner. So -
far pnncnple laid down in such case is concerned, this court does not have any

dispute.

12.  Inviewofaforesaid, I have not found any perversity, illegality, infirmity
or anything against propriety of law in the impugned order in dismissing the
application of the petitioner filed under Order 1, Rule 10 of CPC. Consequently
this petition being devoid of any merits deserves to be and is hereby dismissed
at the stage of motion stage. However before parting with the petition, it is
made clear that on arising the occasion or on the basis of available cause of
action the petitioner under her available rights shall be at liberty to file his
separate suit against the respondents and other party in accordance with the
procedure prescnbed under the law and this order shall not come in the way
of the petitioner to file and prosecute such suit.

13., There shall be no order as to cost.
14..  The petition dismissed as indicated above.

Petition dismissed.
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WRIT PETITION

Before Mr. Justice Sanjay Yaday
W.P. No.1195/2014 (Jabalpur) decided on 30 April, 2014

BRAJESHKUMAR PANDEY . , ~  ...Petitioner
Vs. . .
STATE OF M.P. & ors. ...Respondents

Constitution - Article 309 - Appointment - Right of a wait listed
. candidate - Post of Rozgar Sahayak fallen vacant due to resignation given
by a person appointed on merit basis - Petitioner is seeking appointment
on the ground that he was placed in the waiting list - Held - Wait list
candidate has no vested right to be appointed - He can only claim
appointment when a selected candidate does not join and that too during
the operative period of waiting list - Petition is dismissed. - (Para 8)
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Cases referred :

(2001) 10 SCC 237, (1997) 8 SCC 488, (1997) 45CC283, (2004)
2 SCC 681,

A.K. Singh, for the petitioner.

(Supplied: Paragraph numbers)
ORDER

SANJAY YaDAY, J. :- Heard on admission.

\

2. Petitioner seeks direction to the respondents to appoint him on the
post of Gram Rojgar Sahayak, Gram Panchayat Badagaon, Janpad Panchayat
Sihawal District Sidhi, lying vacant after the resignation of incumbent holding
the said post.
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3. That, in pursuance to procedure adhered to for selection of Gram
Rojgar Sahayak, Gram Panchayat.Badagaon in the year 2010-2011, one
Pawan Kumar Patel with 102.66 marks was placed at Serial No.1 in the
merit list, whereas, the petitioner with 88.66 marks was placed in the waiting
list. Pawan Kumar Patel was appointed as Gram Rojgar Sahayak.

4, That, later on, Pawan Kumar Patel was selected as Patwari in 2012
and after resigning from the post of Gram Rojgar Sahayak, he joined as Patwari;

as a result whereof, the post of Gram Rojgar Sahayak Gram Pa.nchayat
Badagaon fell vacant.

5. Petitioner, on 12.9.2012, filed an application for appointment as Gram
Rojgar Sahayak on the ground that he, being in the waiting list, be given the
appointment. The application though forwarded to the Joint Commissioner
(Administration) M.P. Rajya Rojgar Parishad since did not reap any outcome,
has’led the petitioner to file this writ petition. -

6. Question is: when once the selection procedure has come to an end
after selection is made whether subsequent happenings leading to vacancy of
the post in question would give rise to any right to an incumbent in the waiting
list of earlier selection.

7. Atthe outset, it may be mentioned that no Rule or Regule.tiorl has
been.commended at so as to meet out the ex1gency as has cropped up in the
case at hand. ‘ :

8. In Sri Kant Trzpathx v. State of U P (2001) 10 SCC. 237 it has
been observed that "a wait-listed candidate has no vested right to be appomted,
except when a selected candidate does not join and the waiting list is still
operative, as was held by this Court in the case of Surinder Singh'v. State of
Punjab (1997) 8 SCC 488. In the case of Sanjoy Bhattacharjee v. Union
of India, (1997) 4 SCC 283, this Court considered the right of a wait listed
candidate and held that inclusion of candidates in merit list in excess of the '
- notified vacancies, is not Justlﬂed and wamng list candidates have no right to
appointment”. -

9: Further, in Bihar Srate Electricity Board v. Suresh Prasad (2004) 2
SCC 681, it has been held -

"7. . As stated above a panel of 22 candidates was
prepared for appointment under advertisement No. 3/86 and
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. respondent Nos. 1to 7 fell beyond cut-off number. We are-not”
+ shown any statutory recruitment rules which require the appellant- |

Board to prepare a waiting list in addition to the panel. The - .. ‘-

argument advanced on behalf of respondent Nos. 1 to 7 was in
effect that when 18 candidates failed up turn up the appellant was - .
bound to offer posts to candidates in the waltmg hst. No such rule
'_has been shown to usin this tegard. ... '

10, -In view whereof the relief as sought by-the petmoner caﬁnot be
granted. _ ‘

1. - Consequently, petltxon fails and is dlsmlssed No costs.

. Petmon dzsmzssed

LL.R. [2015] M.P., 2576
WRIT PETITION

‘Before Mr. Justice Sujoy Paul
* WP No 2840/2014 (Gwahor) declded on 24 June 2014

SHAKUNAKUSHWAH (SMT) P Petlttoner
Vs. ' Lo VRS vk
STATE OF M.P. & ors. T . Respondents .

Electnczty Supply Code 2004 (M P), Clause 2 1 - Occupier -

" .Held - That the term includes the owner or the person who is in
occupation of the premises - Further, an occupler has rlght to seek
electnclty connectlon o o (Para 8)

ﬁgamw@ngu (Jnr) ars'zf—arfé#hﬁ aﬁﬁaﬁ?ﬂ—
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" A.K. Nirankari, for the petmoner X
Aml Mtshra for the respondents .

ORDER

.+ - Susoy PauL, J. :- This petition filed under Article 226 of Constitution
* challenges the legality, validity and propriety of the order dated 24.04.2014
(Annexure P/1) where by the respondents have reJectcd the application of the
} petltloner seekmg fresh electnmty connectlon C

-y
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2. This is second visit of the petitioner.to this Court. Earlier petitioner
preferred application seeking electricity connection from the respondents.
Respondents did not decide the said aﬁplicutio'n’which resulted into filing of
WP No.2233/2014. This Court by ordéer dated 09.04.2014 directed the
respondents to decide the application within time limit. In turn, by order dated
24.04.2014 the application is rej jected. '

3. Shrt A.K. Nirankari, learned counsel for the petitioner assailed the
said order on the ground that petitioner is “occupier” and residing with her
family in premlses situated at Jai Vilas Palace. It is submitted that petitioner
along with her husband is in occlipation since 1982. Petitioner's husband retired -
from the service of Jai Vilas Palace in the year 2009. Later on, eIectnclty
supply which was provided by Palace was cut off on 16,03.2014. Thereafter
the petitioner preferred appllcatlon for grant of fresh electricity connection
which was erroneously rejected by the authorities. It is urged that the reason
assigned for ot granting conriection is not sustainable in law. It is submitted

- that respondents have erred in holding that in absence of permission of the

owner of the palace, electricity connection cannot be granted. He drew
attention of this Court on Clause 4 land 4. 14 of the M.P. Electricity Supply
Code 2004 (Code) :

4.- ¢ Shri An11 Mlshra learned counsel for the other. s1de supported the
impugned order. It is urged that petitioner's husband is no more an employee’
of the palace. They are residing in the palace premises but.no permission is
obtained by them from the palace for the purpose of getting new electricity
connection. In absence of any permission-from the owrer of the premises,
new electricity. connection cannot be provided to the petitioner. He placed
reliance on letter dated 22.03.:2014 (Annexure R/1) written by Shri H.S.
Pachauri to the Executive Engineer. In this letter, Shri Pachauti on behalf of
palace requested that no connection be provided to the former employees of
palace in absence of no objection certificate “NOC” of the palace, Shri Mishra,
further submits that word “océupier” is not deﬁned in the code and therefore,
occupler means the person who is having NOC of the owner of the prermses

S No other point is pressed by learned counsel for the partles

6. I have heard ledrned counsel for-the parties and perused the'record.

7. At the outset, I find that contention of Shri Mishra that word “occupier”
is not defined, is factually incorrect. The word occupier is defined in Clause



2578  Shakuna Kushwah (Smt.) Vs. State of M:P. L.L:R.[2015]M.P. .
2.1 (ff) of the Code, which reads as under:-

(D) 'Occupier’' means the owner or the person in occupation of
the premises where electrical energy is used or proposed to
be used. -

Clause 4.1 reads as under:-
Licensee's obligation to Supply

4.1 The Licensee shall, on an application by the owner or
occupier of any premises located in his area of supply, give

* supply of electricity to such premises within the time specified
" in this Code ( refer clause 4.74), provided (a) the supply of
power is technically feasible, (b) the consumer has observed

* the procedure specified in this code, and (c) the consumer
agrees to bear the cost of supply and services as specified.

. (Emphasis supplied)

8. The definition of “occupier” makes it clear that it includes owner or .
the person who is in occupation of the premises. Thus, petitioner is covered in
‘the definition of“occupier”. Clause 4.1 aforesaid makes it clear that licensee
is obliged to consider the application submitted by owner or “occupier”. No-
provision is brought to the notice of this Court which mandates that application
for connection can be entertained only when NOC / permission is given by
the owner. The impugned order contain singular reason for rejection i.e. the
permission is not obtained by the petitioner from the owner / palace. In the
opinion of this Court, said reason is without any basis and runs contrary to
clause 4.1 of the Code. Petitioner being an occupier has right to seek electricity
comnection. No other reason is assigned for not providing electricity connection
to the petitioner. -

9. . On the basis of aforesaid, impugned order cannot be permitted to
stand. The order dated 24.04.2014 is set aside. Respondents are directed to
consider and provide the electricity connection { LT Connection) for domestic
use to the petitioner in accordance with law forthwith.

10. . Petition is allowed. No costs.

Petition allowed.
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Examination Board (Vyapam) conductmg examination m 2012 for
Selection of Junior Supply Officers and Inspectors (Welghts and
Measures) - Petitioners were appointed on those posts - Irregularities -

_were committed in that examination - Vyapam cancellmg the results of
' candldates, leading to filmg of the present writ petltlons - Held -
,VYAPAM did not set’ up any enquiry. Committee of its own - VYAPAM

'had not mdependently mqmred into the factual aspects, abdlcatlon of

* duty by VYAPAM - Itis ‘wrong to say that mqmry by VYAPAM would

be empty formality - The impugned common order dated 13. 06.2014
quashed and VYAPAM granted liberty to commence independent

- inquiry. on -the ba‘si's of information recéived from the investigating
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ORDER e T

The  Order " of = the Court was delivered by :
AM. KHANW]LKAR,C J.: - These matters involve 1dent1cal issues and more
so arise out of the common order dated 13.06. 2014 passed by Professmnal
Examlnatlon Board (VYAPAM), Bhopal (heremafter referred to as
. ‘VYAPAM” for the sake of brevity).

2, By the nnpugned order, VYAPAM revoked the examination results of
these petitioners, in respect of examination conducted in 2012 for selectionof
Junior Supply Officer and Inspector (Weights & Measures) on the ground
that they had indulged in unfair means during the examination within the meaning
of Clause 2. 11 of the RuIe Book

3. Itis common ground that on the ba515 of the said examination results,
the petitioners have been appointed against the vacant post in respect of which
the selection process was conducted. As aresult of the impugned order, the
petitioners apprehended consequential action by their employer — State of
Madhya Pradesh and therefore, rushed to this Court by way of present writ
petitions challenging the correctness of the. impugned order passed by
VYAPAM dated 13.06.2014. The said order reads, thus:* :
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As reference is made to Clause 2 11 of the Rule Book we deem it

appropnate to reproduce the same, whlch reads, thus:
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4. Indeed, the purport of provision such as Clause 2.11 and the enabling
power of VYAPAM has been expounded in Ku. Pratibha Singh (Minor)
vs. The State of Madhya Pradesh and others' and companion cases decided
by the Division Bench of this Court ont 11th April, 2014. '

5. The question that needs to be answered in the present petitions,
however, is somewhat different. The first contention urged by the petitioners
is that the impugned decision is vitiated, as no opportunity whatsoever was

" given to the petitioners before issuance of the said order. That inevitably renders

the impugned order bad in law as it is vitiated being hit by principles of natural
justice. As regards this contention, the respondents contend that this argument
is answered in the abovesaid decision. However, this submission may be
partially correct. In that, the requirement of observance of principles of natural
justice would stand dispensed with only if the Court were to further accept
the plea of the respondents (VYAPAM) that the action was taken against the
respective petitioners being a case of mass-copying and not otherwise. Be
that as it may, the challenge to the impugned order dated 13.6.2014 would
succeed on the other grounds urged by the petitioners for which reason it may
not be necessary for us to examine any other issue.

6. The other contention, is that, the impugned order merely refers to the
fact that on examination of answer-sheets of the concerned petitioners it has
been revealed that circles were filled by different ink. No more and no less.
That fact, by itself, cannot be the basis to assume that the petitioners had
indulged in unfair means during the examination, Moreover, the fact so recorded

1 W.P.No.20342/2013 by High Court of M.P. (DB)
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in the impugned order is not on the basis of any independent inquiry undertaken
by VYAPAM but is solely founded on the intimation received from the
Investigating Officer investigating the Crime No.1 5/2013 vide his letter dated
09.06.2014. In that case, it must necessarily follow that the impugned decision
has been taken in abdication of its duty by VYAPAM - of undertaking scrutiny
of the factual position before exercising such a drastic power - if not under
dictation of Special Task Force (STF) investigating the crime.

7. It is further contended by the petitioners that even if it is found that
VYAPAM has intrinsic authority to deal with cases of fraud and unfair means
committed during the examination conducted by VYAPAM, it could have done
so only after undertaking an independent inquiry and upon reaching to a definite
conclusion that, in fact, in its opinion, such fraud has been played by the
concerned candidates and not merely on the basis of report or communication
received from STF. Further, at best, VYAPAM could have resorted to action
on the basis of proved and substantiated fact before the Criminal Court and
not with reference to the contents of the charge-sheet filed before the Criminal
Court indicating complicity of the concerned candidate. In other words,
-VYAPAM could have resorted to such a drastic action only after the finding
of guilt was recorded by the Criminal Court against the concerned candidate
or on the basis of definite opinion formed by VYAPAM in an independent
inquiry conducted by it. These are the broad submissions made on behalf of
the petitioners, which will have to be decided on the basis of the respons~
given by the respondents. '

8.~ Therespondents, in particular, VYAPAM has filed a common reply-
affidavit in Writ Petition No.9690/2014 (Shishuvendra Singh Tomar vs. The
- State of Madhya Pradesh and others) and has placed on record relevant
communications and note-sheets in the official record maintained by VYAPAM.

9. During the pendency of these petitions; Special Task Force (STF),
which is entrusted with the investigation of the criminal cases registered against
the petitioners, was advised to file intervention application on the assertion
that several crucial matters have come to its notice during the investigation of
the criminal case and the same may be considered in larger public interest.
However, we are of the considered opinion that in the context of limited
challenge to the order passed by VYAPAM, which is purely a civil action, the
STF can neither be said to be necessary nor proper party. As a result, the
intervention applications (I.A. No.10009/2014 in W.P. No0.9690/2014, 1.A.

-y
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 No.10005/2014 in W.P. No.9691/2014, 1.A. No. 10010/2014 in W.P.

No.10199/2014 and I.A. No.10336/2014 in WP No 10592/2014) need
not detain us any further.

10. Reverting to the stand taken by VYAPAM in the common reply-
affidavit, the attempt is to point out that the impugned decision has been taken
by VYAPAM on the basis of information received by VYAPAM in that behalf.
Reference is made to the communications exchanged between the Investigating
Agency (STF) and officials of VYAPAM.

1. Thefirst communication received from the Investigating Officer of STF
dated 25.11.2013, addressed to the Controller of VYAPAM, mentions that
STF registered Crime No.15/2013 under Sections 420, 467, 468, 471 and
120-B of IPC, Sections 3(d), 1 and 2/4 of the M.P. Recognised Examination
Act, 1937 and also under Section 65 and 66 of the Information Technology
Act against 18 candidates, who had appeared in the Food Inspector
Examination-2012 and who have taken illegal benefit and the investigation in
that behalf was in progress. The STF, thereafter, seized all the original OMR
sheets of the named 18 candidates (including the petitioners before this Court),
on 29.11.2013. The officials of VYAPAM provided information, as was
demanded by the Investigating Officer, vide letter dated 07.12.2013. During -
the jnvestigation of the crime, the Investigating Officer obtained Expert's opinion
with reference to the contents of the answersheets. That became available on
24th April, 2014 (Aunexure A-1 at page-4 of Intervention Application). The
Investigating Officer vide his letter dated 19th May, 2014 informed the

. Controller of VYAPAM that from the investigation done till then it is revealed

that the named 15 candidates had indulged in unfair means during the
examination and have been appointed against the concerned post.on the basis
of examination results declared by VYAPAM. The Investigating Officer,
therefore, recommended to take action against the concerned candidates. In
response to that communication, the Controller of VYAPAM requested the
Investigating Officer by his letter dated 05.06.2014 to furnish report regarding

the involvement of 15 candidates so that VYAPAM could initiate appropriate
action against them. .

12.  Reliance is also placed on another communication dated 07.06.2014
sent by Controller, VYAPAM to the Assistant Inspector General of Police.
This letter is sent with reference to communication dated 26.04.2014 received
from Assistant Inspector General of Police whereby VYAPAM was called-
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upon to furnish original copy of the answer-sheets and original copy of Record
of Attendance Sheet concerning the 18 named candidates. The Controller by

his abovementioned letter, informed that the stated record has already been .

seized by Shri Gulab Singh Rajput, Dy.S.P., STF, Bhopal on 29.04.2014 and
24.05.2014 respectively from the office of VYAPAM. In response to the
letter received from VYAPAM dated 05.06.2014, the Inspector General of
Police by his letter dated 09.06.2014 informed the Controller, VYAPAM
that the investigation done so far revealed that the named candidates have

.used different ink to fill the circles in the OMR sheets, asis revealed from
Q.D. Report. The letter then recommends the Controller, VYAPAM to take
appropriate action against the named 16 candidates. The note appended to
the said communication further mentions that candidate Abhishek Singh Thakur
(Roll No.704605), who has been named as one of the 16 candidates, however
has died due to accident on 11.10.2013.

13.  Relianceisalso placed on internal note-sheets of VYAPAM between
30.05.2014 to 11.06.2014 to point out that the entire matter was considered
at different level and finally conclusion was reached that the stated 15
candidates had indulged in unfair means during the examination for which
reason, their examination result was required to be cancelled. The said internal
note-sheet has been appended as’Annexure R-8 to reply filed by respondent
No.3. The first note-sheet dated 30.05.2014 refers to the communication
received from the Investigating Officer of STF dated 19th May, 2014 and the
fact that the investigation in connection with Crime No.15/2013 was underway
and the investigation done till then revealed that 15 named candidates had
indulged in unfair means during the examination conducted by VYAPAM and
succeeded in being appointed against the concerned posts of Junior Food
Supply Officer/ Inspector (Weights and Measures). The note-sheet also
explicitly mentions that the communication received from the office of STF
recommends taking action against the named candidates. The file was,
thereafter, processed at different level upto the highest level. From the notings
of the different officials it is amply clear that the action is solely founded on the
information furnished by the officials of Special Task Force about the evidence
gathered during investigation indicating complicity of 16 candidates, who had
appeared in the examination conducted by VYAPAM having resorted to unfair
means by using different ink to fill the circles in the answersheets. There is no
mention whatsoever that VYAPAM after receipt of intimation from the officials
of Special Task Force decided to independently inquire into the correctness

w
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of the factum of different ink used by those candidates to fill in the circles in
the answer-sheet and whether that conduct by itself was sufficient to infer that
the concerned candidate indulged in commission of unfair means during the
examination. The remarks in -all the note-sheets, instead, refer to the
communication received from STF informing about status of investigation and
possibility of involvement of 16 candidates (including the petitioners). Having
referred to that communication received from Special Task Force, the
concerned Authorities of VYAPAM jumped to the conclusion that it was a
case covered by Clause 2.11 of the Rule Book meaning thereby the named
16 candidates indulged in unfair means during the examination and for which
reason, their examination results deserved to be cancelled. The same position
is manifest from the final order passed against the petitioners dated
13.06.2014, which is impugned in these petitions. '

14.  After having perused the impugned order dated 13.06.2014 and upon
close scrutiny of the documents pressed into service by VYAPAM, it is amply
clear that the impugned action of VYAPAM was ignited after receipt of
communication from the officials of Special Task Force dated 19.05 2014, in
particular. Upon receipt of that communication, admittedly, VYAPAM did

_not set up any enquiry committee of its own to inquire into the factual matter

referred to in the said communication and more 50, to examine the fact whether
using of different ink to fill in the circles in the answer-sheets by the named
candidates, by itself, amounted to unfair meéans committed during the
examination or something more was necessary and further whether that
something more can be discerned from the records available with VYAPAM.
No doubt, the relevant record concerning the examination of named 16
candidates (including the petitioners) was seized by the Special Task Force
on 29.11.2013. However, if VYAPAM wanted to conduct independent inquiry
to ascertain whether it was a case of mass copying or mass malpractice and,
in particular, commission of unfair means during the examination, it could have
requested STF to make available the seized documents for the purposes of
such inquiry. In other words, the indisputable fact emerging from the
communications and note-sheets pressed into service, is that, VYAPAM purely
went 'by the communication received from the Investigating Agency that the
investigation of criminal case registered against the petitioners revealed that
they used different inks to fill in the circles in the answer-sheet during the
examination. In our opinion, that, by itself, cannot be the basis to proceed in
the matter and more so, to pass such a drastic order of cancellation of the
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examination results of the petitioners. In that, VYAPAM has not independently
inquired into the factual aspects and including whether the fact of using different
ink to fill in the circles in the answer-sheets by the candidate would be a case
of unfair means as such, much less a case of mass copying or mass malpractice,

so as to dispense with the rcquuement of giving opportunity of being heard to
the candidate likely to be affected by its decision. Thus understood, it is a
case of abdication of duty by VYAPAM. Inasmuch as, existence of such a
drastic power is coupled with the duty to exercise that power with
circumspection and by following fair procedure. Even if we do not intend to
go into the argument as to whether the impugned action is taken under dictation
of the Investigating Agency (Special Task Force), as there is other strong
reason, which is so palpable from the record, to hold that the impugned order
and the process adopted by VYAPAM to invoke the power of cancellation of
results of the concerned candidates is untenable in law, the petitioners are
entitled for relief of quashmg of the lmpugned order on that basis alone.

15.  Onceitis held that the impugned order passed by VYAPAM dated
13.06.2014 is unsustainable and cannot stand the test of judicial scrutiny, the
same is required to be quashed and set aside. It would necessarily follow that
the unpugned order cannot be made the bass to take any further action by the
employer against the concerned petitioner. At the same time, quashing of the
said order would not denude VYAPAM from initiating proper inquiry into the
factual matters brought to its notice by the Investigating Agency to ascertain
whether the factum of using different ink by the concerned candidate can be
made basis for concluding that it was a case of unfair means and more so, a
case of mass copying or mass malpractice. Dependent on the opinion to be
formed in such independent inquiry, it would be open to VYAPAM to take the
matter further mcludmg to cancel the examination results of the candidates. All
questions in that behalf will have to be examined on its own merits in
accordance with law at the appropriate stage.

16. Learned counsel for the respondent-VYAPAM was at pains to
persuade us to take the view that the inquiry to be conducted by VYAPAM
would be a mere formality. In that, the Experts, whose report was sought by
the Investigating Agency, have already opined that different ink was used to
fill-in the circles in the answer-sheets by the same candidates during the
examination. Further, the Experts were none other than the State Agency.
Being independent Agency, there was no reason to doubt its opinion about
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the use of different ink appearing in the answer-sheets of the concerned
candidates. In other words, no fruitful purpose would be served by conducting
independent inquiry to ascertain the same fact on which opinion has been -
given by the Experts. '

17.  Inouropinion, that repoit may be a relevant material to be considered
during the inquiry to be undertaken by VYAPAM. But, that report, by itself,
will not be sufficient to answer the issue as to whether the act of commission .
or omission mentioned therein, is a case of commission of unfair means bythe -
concerned candidate and more so, of resorting to mass copying or mass ~
malpractice. Something more will have to be spelt out. Further, as observed-
by the Division Bench of this Court in the case of Ku. Pratibha Singh (supra);
VYAPAM is the sole Authority to deal with all aspects concerning the .
examination conducted by it. Thus, the stand taken by VYAPAM that no
independent inquiry would be necessary before exercise of power to cancel

the examination results of the concerned candidates, does not commend to
us. :

18.  For the same reason, we are not impressed by the argument of the
respondents that from the record furnished by the Investigating Agency (STF)
there was ample material to conclude that it was not only a case.of using of
different ink to fill in the circles in the answer-sheet during the examination by
the same candidates but indicating a consistent pattern of the concerned
candidates having left the circles blank and the same were later on filled inby .
the erring officials of VYAPAM, who used different ink or that it was a case
of commission of organized unfair means during the examination. As aforesaid, -
in the independent inquiry, these aspects will have to be analyzed on its own
merits. '

19. Be that as it may, we find that neither the note-sheets nor_ the
communications exchanged between the officials of VYAPAM and of Special
Task Force, even remotely suggest that subjective satisfaction or conclusion -
of the appropriate Authority of VYAPAM, about the existence of facts
constituting commission of organised unfair means by the concerned candidate
or to be a case of mass copying or mass malpractice has been recorded.

Instead, the note-sheets make it amply clear that VYAPAM merely went by

‘the opinionated remark of the Investigating Agency and mistook its

recommendation of taking action against the concerned candidates as sufficient,
without conducting any independent inquiry of its own. Apriori, itisaclear
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case of non-application of mind by VYAPAM, if not abdication of its duty
before exercising the drastic power of cancellation of examination resuits of
the petitioners.

20.  Having said this, we may now turn to the reported decisions on which
reliance has been placed by the learned counsel for the respective parties.
The Apex Court in the case of State Bank of India and others vs. Palak
Modi and another? in paragraph 37, had occasion to deal with the issue of
use of unfair means during the evaluation test/confirmation test held by the
Bank. The Court, in similar circumstances, observed that the exercise was not
preceded by an inquiry involving the private respondents and no opportunity
was given to them to defend themselves against the charge of use of unfair
means. Reliance was also placed on paragraph 46 of this judgment to point
out that the Bank was directed to reinstate the private respondents with liberty
for taking fresh decision in the matter after giving opportunity of hearing to the
concerned persons. The petitioners have also relied on another decision of

the Apex Court in the case of Inderpreet Singh Kahlon and others vs. State .

of Punjab and others’, in particular, on the dictum in paragraphs 59, 94 and
95 as well as 146 to buttress the argument that the impugned order be quashed.

21.  Onthe other hand, counsel for the respondent-VYAPAM has relied
on the decision of the Apex Court in the case of Board of High School and
" Intermediate Education, U.P. Allahabad and another vs. Bagleshwar
Prasad and another’ , in particular paragraph 11, to contend that since itis a
case of mass copying or mass malpractice, the question of giving personal
hearing to the petitioners did not arise. This judgment has been noticed by the
Division Bench of this Court in the case of Ku. Pratibha Singh (supra). The
respondents may be justified in taking this plea, provided, are in a position to
substantiate that it was, in fact, a case of mass copying so as to dispense with
personal hearing to be given to the candidates before cancelling their
examination results. However, for the reasons already recorded, the impugned
decision cannot be sustained but with liberty to VYAPAM to conduct
independent inquiry before taking final decision. We would agree to the limited
extent that depending on the outcome of the said inquiry it may be open to
VYAPAM to consider whether to give personal hearing to the concerned
candidate or otherwise. In that, if it is a case of mass copying or mass

2 (2013)3SCC607 3. (2006)118CC356
4. AIR 1966 SC 875 )
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malpractice, in law, there would be no obligation to give personal hearing to
the concerned candidate.

22.  Respondents also placed reliance on the decision of the Apex Court
in the case of Ram Preeti Yadav vs. U.P. Board of High School and
Intermediate Education and others*to contend that once it is found that it is
a case of fraud, it will deprive the person indulging in such fraud of all
advantages and benefits obtained thereby. No doubt, if VYAPAM were to
conduct independent inquiry and finaily conclude that it was a case of unfair
means committed by the concerned petitioner during the examination, would
be free to proceed against that candidate including by revoking his examination
results and the consequences of such cancellation would follow in law. This
aspect has already been considered by the Division Bench of our High Court
in the case of Ku. Pratibha Singh (supra).

23.  Reliance was then placed on another decision of the Apex Court in
" the case of Chairman, All India Railway Recruitment. Board and Another
vs. K. Shyam Kumar and others®, in particular paragraphs 45 and 46 thereof,
to contend that the decision-maker can rely on subsequent material to support -
the decision already taken when larger public interest is involved. There can
be no quarrel with this proposition. In fact, even this principle has been applied
by the Division Bench of this Court in the case of Ku. Pratibha Singh (supra).
However, in the present case, it is noticed that VYAPAM has not independently
dealt with the entire matter but has merely followed the recommendation made
by the Investigating Agency without doing anything more. That position is
discerned from the communications exchanged between VYAPAM and STF
as also from the internal note-sheets on which reliance was placed by the
respondents.

24.  The respondents have then relied on the observations of the Apex
Court in paragraph 8 in the case of B. Ramanjini and others vs. State of
A.P. and others?, which dealt with the issue of mass copying or leakage of
question paper. The observations in this judgment may be useful during the
independent inquiry to be conducted by VYAPAM before taking any final
decision. Reliance was then placed on the decision in the case of Biswa
Ranjan Sahoo and others vs.-Sushanta Kumar Dinda and others®. In
paragraph 3 of this judgment the Court after taking into account the factual

5. (2003)8SCC311 6. (2010)6SCC614 -
7. (2002)5SCC533 8 (1996)5SCC365

v
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position, opined that it was a case of enormity of mass malpractices in the
selection process and therefore, issuance of individual notices to all the
candidates was not necessary.

25.  In the case of State of Maharashtra and others vs. Jalgaon
Municipal Council and others, (2003) 9 SCC 731, the Court dealt with the
issue of basic principles to be adhered to for complying with the doctrine of
natural justice and the excepted situations where a right of hearing has been
excluded. For the reasons already noted, it is unnecessary to dilate on this
decision any further. :

26.  Taking overall view of the matter, therefore we have no hesitation in

‘quashingand setting aside the impugned common order dated 13.06.2014

- passed by VYAPAM and also direct the respondents not to give effect to the
said order against the petitioners. At the same time, VYAPAM is granted
liberty to commence independent inquiry on the basis of information received
from the Investigating Agency (Special Task Force) and to proceed in the
matter on the basis of the view formed in that inquiry. That inquiry will have to
proceed on its own merits and in accordance with law. All questions in that -
behalf are left open.

27.  Accordingly, all these writ petitions succeed and are disposed of on
the aforestated terms with no order as to costs. With the disposal of these
petitions all interim applications stand disposed of.

Petition Succeed,

LL.R. [2015] M.P., 2592
WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P. No. 18600/2011(Jabalpur) decided on 27 October, 2014 -

NETLAL PANCHE : ....Petitioner
Vs.
SANTOSH MATRE & ors. ~ ...Respondents

Panchayat Raj Evam Gram Swaraj Adhinivam, M.P. 1993 (I of
1994), Section 122 - Recounting of votes - Not a matter of course -
Secrecy of ballet papers - Tinkering of, not to be permitted lightly - No
irregularity took place at the time of polling - No written complaint was
made by petitioner to the Returning Officer - Petitioner has failed to
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substantiate the allegation with regard to irregularity in the counting
of votes - Petition dismissed. (Paras 8 to 10)
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" Shobha Menon with Rahul Choubey, for the pet1t1oner
. Shashank Shekar, for the respondent No. 4.
- Sanjay Dwivedi, G.A. for the respondent No.8.

" ORDER

.ALOK ARADEE, J. :- In this writ petition under Article 226 of the
Constitution of India, the petitioner has assailed the validity of the order dated
20.10.2011 passed by the Election Tribunal constituted under the provisions
of Madhya Pradesh Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993
(hereinafter referred to as the Act) by which the election petition preferred by
the petitioner under Section 122 of the Act, has been dismissed. In order to
appreciate the petitioner's challenge to the 1mpugned order, few facts need
mention, which are stated infra.

2. The election for the post of Sarpanch for Gram Panchayat Nakshi,
Janpad Panchayat Kirnapur, District Balaghat was notified in the year 2010.
The petitioner as well as respondent No.1 to 4 contested the election. The
counting of the votes was held on 18.1.2010 and respondent No.4 was
declared elected, as he had secured four more votes than the petitioner. The
petitioner made an application for re-count of the votes on 18.1.2010 to the
Returning Officer of polling booth No.153. However, no decision on the
application submitted by the petitioner was taken

3. The peunoner filed an election petition under Section 122 of the Act.



2594 Netlal Panche Vs. Santosh Matre LL.R.[2015]M.P.

The Election Tribunal vide order dated 10.5.2010 directed re-count of the
votes and declared the petitioner as elected on the post of Sarpanch. The
aforesaid order was subject matter of challenge in Writ Petition No.6749/
2010(s). A Bench of this Court vide order dated 26.4.2011 allowed the writ
petition on the ground that the order passed by the Election Tribunal is
procedurally ultra-vires in as much as, the Election Tribunal did not record the
evidence of the parties before passing an order of re-count of votes. It was
further held that the election petition was decided by theTribunal in violation
of Rule 11 of the Madhya Pradesh Nirwachan Niyam, 1995. Accordingly, the
order dated 10.5.2010 passed by the Election Tribunal was quashed and the
matter was remitted to the Election Tribunal to decide the election petition in
accordance with law within a period of three months.

4. The Election Tribunal thereafter by order dated 20.10.2011 inter-
. alia held that the petitioner had filed an application for re-count of votes in
. Tespectofbooth No.153 which was accepted by the returning officer. Similarly,
it was held that in booth No.151 and 152, the polling took place peacefully
and neither the candidates nor their agents raised any objection. The Election
Tribunal also took into account the admission made by the petitioner in his
cross-examination that he reached the polling booth No.153 after the counting
of the votes was concluded and the petitioner does not have any complaint
against the returning officer. It was further found that the petitioner in his
statement further admitted that in the application for re-count of votes, did not
state that any irregularity was committed during the counting of votes. The
Election Tribunal also took into account the statement of the witnesses of the
petitioner namely Suresh Kumar, Umesh Prasad and Suresh Prasad, while
recording the finding that during the polling, nobody had raised any objection.
Thus, the Tribunal held that no case for ordering re-count of votes is made
out. Accordingly, the election petition preferred by the petitioner was
dismissed. In the aforesaid factual background, the petitioner has approached
this Court.

5. Learned senior counsel for the petitioner submitted that the petitioner
had submitted an application for re-count of votes which ought to have been
considered by the returning officer. It was further submitted that in any case,
there is no prohibition under the Act, 1993 or under the Rules prohibiting the
Court or the Tribunal to direct recount of votes. In support of the aforesaid
submission, reliance has been placed on decision of Supreme Court in the
- case of Sohanlal Vs. Babu Gandhi and others, 2003(2) MPLJ 215 (SC). It
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was further submitted that while deciding the election petition preferred by
the petitioner, the Tribunal has taken into account extraneous matters. It was
further submitted that even assuming that the petitioner had not raise any
objection before the returning officer with regard to irregularity in counting of
votes, the non-raising of objection would not come in the way of the petitioner
in filing the election petition under Section 122 of the Act. In support of
aforesaid submission, reference has been made to decision in the case of
Fundi Bai Vs. the Sub-Divisional Officer and Prescribed Authority
(Revenue), 2012(3) MPLJ 261. While inviting the attention of this Court to
.averments made in paragraphs 7 and 8 of the election petition, it was pointed
out that there was sufficient material on record which the Tribunal ought to
have taken into consideration while taking decision with regard to re-count of
votes.

6. On the other hand, Mr. Shashank Shekhar, learned counsel for
respondent No.4 submitted that under Rule 80 of the Madhya Pradesh
Nirwachan Niyam, 1995, the candidate, or in his absence, his electjion agent
or his counting agent, is required to make an application stating the grounds
on which he demands re-count of votes. It is further submitted that in the
application, no grounds were mentioned by the petitioner for making a demand
for re-count of votes. It is further submitted that the Election Tribunal has
taken into account the material available on record and has rightly come to
the conclusion that no case for re-count of the votes in the facts and
circumstances of the case is made out, It is further submitted that re-count of
votes cannot be ordered as a matter of course and merely by making an
allegation by a party. In support of his submission, learned counsel for
respondents No.4 has placed reliance on a Division Bench decisions of this
Court in the case of GaneshRam Gayari Vs. Bagdiram and others, 2013(2)
MPLJ 447 and Hanumant Singh Vs. State of M.P. and others, 2012(3)
MPLJ 191.Mr. Sanjay Dwivedi, learned Government Advocate has supported

the stand taken by Mr. Shashank Shekhar, learned counsel for respondent
No.4.

7. . Before dealing with the rival submissions made at the bar, [ deem it
appropriate to refer to the well settled legal position with regard to re-count
of votes. When a petitioner seeks the relief of scrutiny and recount of ballot
papers, the petitioner has to offer prima-facic proof of errors in counting and-
if errors in counting are prima-facie established, a recount can be ordered.
See: Ku. Shardha Devi Vs. Krishna Chandra Pant and others, AIR 1982
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SC 1569. In PK.K. Shamsudeen Vs. K.A.M. Mappillai Mohindeen and
others, AIR 1989 SC 640, it has been held that justification for an order of
recount of votes should be provided by the material placed by an election
petitioner on the threshold before an order for recount is made. It has further
been held that the reason for this salutary rule is that the preservation of the
secrecy of the ballot is a sacrosanct principle which cannot be lightly or hastily
broken unless there is prima facie genuine need for it. The right of a defeated
“candidate to assail the validity of an election result and seeking recounting of
votes has to be subject to the basic principle that the secrecy of the ballot is
sacrosanct in a democracy and hence unless the affected candidate is able to
allege and substantiate in acceptable measure by means of evidence that a

“prima facie case of a high degree of probability existed for the recount of
votes being ordered by the Election Tribunal in the interests of justice, a Tribunal
or Court should not order the recount of votes.

g, Similarly, it Shri Satyanarain Dudhani Vs. Uday Kumar Singh and

- others, AIR 1993 SC 367, it has been held that an order of recount cannot

be granted as a matter of course and the secrecy of the ballot papers cannot

be permitted to be tinkered lightly. In Vadivelu Vs. Sundaram and others,
(2000) 8 SCC 355, it has been once again reiterated that recount of votes

can be ordered very rarely in the election petition and on the specific allegation
in the election petition that illegality or irregularity was committed while counting.

The petitioner who seeks recount should allege and prove that there was

improper acceptance of invalid votes or improper rejection of valid votes. If
the Court is satlsﬁed about the truthfulness of the allegation, it can 'order

recount of votes. Similar view has beén taken in the cases of Chandrika

Prasad Yadav Vs. State of Bihar and others, (2004) 6 SCC 331 and Uday”
Chand Vs. Surat Singh, 2009(1) SCC 170;

9. - Inthebackdrop of aforesaid well settled legal position, facts of the
‘case may be seen. In the instant case, in paragraphs 7 and 8 of the election
petition, the petitioner has averred that in booth No.153, 43 votes were illegally
. declared invalid whereas, the same were valid votes in favour of the petitioner.
It has further been stated that 43 votes in favour of the petitioner were neither
declared invalid nor counted by the returning officer. The petitioner in paragraph
4 of his examination-in-chief has admitted that no irregularity took place at
the time of polling in three polling booths. In paragraph 7, the petitioner has
stated that 43 valid votes in favour of the petitioner were declared invalid and
in paragraph 8, the petitioner has stated that 43 invalid votes were not counted.
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Similarly, the agent of the pefitioner namely Manoharlal has stated that one
Tulsi Sillare and the returning officer had declared the votes cast in favour of

. the petitioner as invalid. It was admitted by him in the cross-examination that

no written complaint was.nade by him to the returning officer. It has also
been admitted by him that in the affidavit filed on 5.2.2010, he has not stated
that valid votes were declared invalid. Thus, ifthe averments made by the
petitioner in paragraphs 6 and 7-of the election petition as well as his statement
and statement of his agent is read, it is evident that petitioner has failed to
substantiate the allegation with regard to irregularity in the counting of votes.
The petitioner has failed to disclose any basis for the assumption that 43 valid
votes in his favour were declared invalid by the returning officer. It is also
relevant to mention here that'on the date of polling itself, the petitioner had’
submitted an application (Ex.P/5) for recount of votes in which no grounds at
all were disclosed, except by making bald allegation that there has been

irregularity and illegality in the counting of votes. Thus, there isno materialon ~

record to order recount of votes. The petitioner has failed to make any specific
allegation so as to enable this Court to order recount and has further failed to
substantiate the averments made in the petition. The purity of election cannot
be tarnished on the routine allegation and there cannot be any roving or fishing

-enquiry.

10.  Forthe aforementioned reasons, 1 do not find any merlt in the writ
petmon Same falls and is hereby dismissed.

Petition dismissed.

LL.R. [2015] M.P., 2597
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 15022/2007 (Jabalpur) decided on 14 January, 2015

S.K.SAXENA (DR.) & anr. ; ...Petitioners
Vs. ) ) ‘
STATE OF M.P. & anr. ...Respondents

Service Law - Pay Scale - Post of Surgical Specialist to be filled
in by 100% promotion after the year 1993 - Prior to amendment, 60%
of post were to be filled by direct recruitment - Petitioners were
promoted in the year 1994 however, prior to that there were certain
direct recruitments - Direct recruitees were given the senior scale and
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selection grade pay scale therefore, they took a march over and above
petitioners - The anomaly remained and inspite of various oppertunities
and directions by High Court, such anomaly was not explained by
respondents - Where the pay is regulated by Revision of Pay Rules,
the provisions of Fundamental Rules and any other rules shall not apply
to the extent they are inconsistent with the Revision of Pay Rules - If
a person is working on the selection grade pay scale and is promoted
on the post carrying the lesser pay scale at the initial stage, the benefit
of pay protection is required to be granted - Fixation of pay scale is not
in accordance with Revision of Pay Rules - Matter is referred to Highly
Specialized Committee for grant of proper pay scale to petitioners on
promotion from the post of Asstt. Surgeon Selection Grade and to take
a final decision within four months from the date of receipt of certified
copy of the order. ' (Paras 3 to 13)
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Nirmala Nayak, G.A. for the respondents/State.
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ORDER

K.K. Trivepl, J. ;- This writ petition under Article 226 of the
Constitution of India is filed by the petitioners, two in number, working on the
post of Surgical Specialist challenging the validity of the order dated
18.07.2007 (Annexure P-19) as also bringing the anomaly in the matter of
grant of appropriate pay scale to the post of Surgical Specialist on account of
passing an order of granting and conferring on them the senior scale and
selection grade pay scale. By amending the relief, the petitioners have also
called in question the order dated 30.07.1998/06.08.1998 (Annexure P-20).
Mainly the following reliefs were claimed by the petitioners : '

“1. to issue a Writ of mandamus or such other appropriate writ,
directing respondents to implement the recommendations of
Singh Deo Committee, by amending the Recruitment Rule
“Madhya Pradesh Public Health and Family Welfare
(Gazetted) Service Recruitment Rules, 1988, by inserting higher
pay scale as per direction of respondent No.1.

II. to direct respondents to award the higher pay scale 0ofRs.4100

, - 5300/- to petitioners on promotion and direct respondent
Government to release the difference of pay along with interest
thereof and compensation.

(II-A). Order dated 30-7-/6-8-1998/P-20 is ultra vires, contrary to
statutes and therefore liable to be set aside.

III.  to grant any other relief which this Hon'ble Court deems fit
and proper under the facts and circumstances of the case, in
the interest of justice.

IV.  toaward the cost of the petition to the petitioner.”

2. The contentions raised by the petitioners are that at present they are
working as Surgical Specialist in different hospitals at Bhopal. However, they
were initially appointed as Assistant Surgeon on selection through Madhya °
Pradesh Public Service Commission, in the year 1974 and were confirmed
on the said post in the year 1978 and 1976 respectively. While the petitioners
were continuing on the post, the Pay Commission recommendations were
accepted by the State Government and Madhya Pradesh Revision of Pay
Rules, 1990 were made. For the first time, three tier system of pay scale was
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made applicable on the recommendations of the Pay Commission by the State
Government by making the said rules, in exercise of powers conferred under
the proviso to Article 309 of the Constitutjon of India. In terms of the aforesaid
rules, a person serving in the junior pay scale on completing requisite years of
service was to be given the benefit of senior pay scale. Similarly, the provisions
were made for grant.of selection grade pay scale. Though it was necessary to
consider the cases of grant of selection grade pay scale to the petitioners as
they were already granted the senior grade pay scale, action was not taken
and, therefore, original application was filed before the Madhya Pradesh State
Administrative Tribunal being 0.A. No.141/1992, which came to be decided
on21.11.1994. The benefit of the order passed by the Madhya Pradesh State
Administrative Tribunal was extended to the petitioners by amending the earlier
order of conferring on them the senior grade and selection grade pay scale,
"~ on10.11.1995. '

3. Though the service recruitment rules were made in the year 1988,
entitled as Madhya Pradesh Public Health and Family Welfare (Gazetted)
Service Recruitment Rules, 1988 and as specific provision for promotion was
made in the said rules but till the year 1993, no amendment whatsoever was
made in the said rules. By way of amendment in the year 1993, three tier
system of pay scale was included, in the shape of promotion. The fact remains
that the post of Surgical Specialist was required to be filled in 100% by
promotion after the amendment made in the year 1993. Only those, who were
in the selection grade pay scale in feeder cadre post, were required to be
considered for promotion. .

4. - Prior to the amendment, the post of Specialist was required to be
filled in by two sources, 60% by direct recruitment and 40% by promotion of
Assistant Surgeon. The recruitment on the initial post was to be made in the
pay scale of Rs.3000-4000/- and on completion of six years of service, such:
adirect recruitee was required to be conferred senior scale of pay at Rs.3700-
5000/- and on further completion of four years of service in the said pay
scale, a higher pay scale known as selection grade in the scale of Rs.4100-
5300/-. The petitioners were promoted on 13.12.1994 after the coming into
force of the amendment made in the rules referred to herein above but there
were certain direct recruitments after the appointment of the petitioner as
Assistant Surgeon, on the post of Specialist.

5. Though the petitioners were given the promotion but those who were
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subsequently recruited, have taken a march over and abovc them inasmuch
as they were conferred the senior scale and selection grade pay scale. Though
the petitioners were granted the benefit of senior scale and selection grade
pay scale with effect from 01.04.1985 and 01.04.1989 respectively but they
were giver this benefit in the pay scale, which was made applicable to the
post of Assistant Surgeon and not on the post of Specialist. As aresult, even
when the petitioners were regularly promoted, their pay was fixed in the lower _
stage than those who were junior to them and subsequently appomted on the
post of Specialist.

6. This anomaly has remained in operation even when the State
Government made the Pay Revision Rules again after accepting the
recommendations of the Pay Commission in the year 1998. When these facts
were pointed out by the petitioners that there was some anomaly, an order
was issued on 30.07.1998/06.08.1998 directing that the Specialist if promoted
from the post of Medical Officer (including the Assistant Surgeon) and even if
they were treated to be given the pay scale of Rs.3700-5000/-, which was
the selection grade pay scale for the post of Assistant Surgeon, they have to
be treated as promoted on the very same pay scale and only one inctement of
pay would be given to them. Again the matter was represented by the petitioners
but to their utter surprise, instead of refhoving the anomaly, order was issued
on 18.07.2007 bifurcating certain posts from the post of Assistant Surgeon
and upgrading them on the post of Specialist and further bifurcating the post
of the Medical Officer into different category of senior scale and selection
grade saying that seven posts of the Regional Director would be within the
selection grade pay scale of the specialist. It is contended that such an anomaly
has not been removed, as a result the pay of the petitioners is so fixed that
they are getting lesser salary than what is being paid to their juniors. On the
basis of these submissions, it is contended that the impugned orders are
liable to be quashed and reliefs as claimed in the writ petition are required to
be granted.

7..  Therespondents have filed their return denying such allegations made
by the petitioners. However, unfortunately nothing is placed on record by the
respondents to explain as to how even on promotion the petitioners are hot
entitled to higher pay scale, if they were working on the pay scale applicable
to the post of Specialist in junior scale, when their claims were considered for
grant of promotion on the post, as a feeder post of the petitioners was to be
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treated as Assistant Surgeon Selection Grade, Again it has not been explained
as to how the provisions of Fundamental Rule 22-D would not be attracted in
the case of promotion of the petitioners, though the post of Specialist is naturally
a post carrying higher responsibility than the post of Assistant Surgeon. When
the matter was heard on certain occasions, this Court thought it better to refer
the matter to the respondents for taking a decision. For the first time on
26.07.2012 though detailed directions were'not issued but after hearing learned
. Counsel for the State, on the prayer of the said counsel, time was granted to
file an affidavit explaining the impugned order dated 18.07.2007 (Annexure
P-19). This order was not complied with and, therefore, againon 26.02.2013
this Court passed a detailed order. The relevant portion of the said orderis -
reproduced below : : ’

“The controversy involved in this case appears to be only this 7
much that when an officer getting thie Senior Selection Grade
Pay Scale is granted the next promotion on higher post, his
salary is fixed in the lower pay scale and in this manner, he
suffers the monetary loss. It is rightly pointed out that vide
order dated 18.7.2007, such a class within the class was
created by the respondent/State and to seek clarification in
the same, this Court has specifically directéd to produce the
relevant record on the basis of which the order dated 18.7.2007
was issued. This was the specific order on 12.12.2008 passed
by this Court which has been reiterated on 26.7.2012.
However, when again the record was not produced, this Court
has granted an opportunity to the respondent to produce the
record or else an action was to be taken against the concerned
authority. Today, also learned Deputy Government Advocate
appearing for the respondents prayed for some more time to
comply with the aforesaid order.”

No affidavit to this effect was filed nor the query raised by the Court was
satisfied. Time and again opportunities were granted but only this much was
intimated that the original record is received and an affidavit to that effect
would be filed.

8. On 30.07.2013 again after hearing learned Counsel for considerable
time, this Court found that in fact there was no deliberation in respect of the
controversy raised by the petitioners and that order dated 18.07.2007 was
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not even explained in appropriate manner in the return filed by the respondents.
Again since the anomaly was to be looked into by the respondents-State, a
direction was issued to constitute a Committee and to consider the matter
relating to the issuance of order dated 18.07.2007. The relevant portion of
the order dated 30.07.2013 is quoted below : :

-

“It is seen from the record and controversy involved in the
petition that unless the matter is looked into by the higher
officials of the State and a decision is taken, it will be difficult
to sort out the anomaly created in the grant of pay scale to the
post of Specialist. These facts have been recorded by this
Court on two occasions. While looking to the order dated 18/
07/2007 placed on record as Annexure P-19, this Court has
issued direction to produce the record for the purposes of
examining whether the order dated 18/07/2007 was passed
after due deliberation. It appears that such a controversy was
neither foreseen nor was examined or anticipated by the
respondents and therefore still it has to be examined whether
the order dated 18/07/2007 was proper and correct order in
view of the facts mentioned herein above.

For the aforesaid purposes, it would be better if a
meeting is convened by the departmental authorities, a
consultation is done and the outcome of the said meeting is
furnished to this Court by filing an affidavit of the Principal
Secretary of the department. This is being ordered in view of
the fact that nothing material has been pointed out with respect
to the issuance of the order dated 18/07/2007 by the
respondents in their return. The submissions made in the return
are not sufficient to satisfy the queries or the objections raised
by the petitioners in the present petition.”

After passing of this order since again nothing was done, therefore, some
stern action was taken by the Court on 12.08.2014 and then only an affidavit
was filed by the respondents. The affidavit in short is that in fact the order
dated 18.07.2007 contains four different orders/decisions taken by the State
Government and in the meeting convened by the department in terms of the
order of this Court, decision was taken to implement the order dated
18.07.2007. Justification of issuance of the said order was not again explained
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by the respondents. The objection was filed by the petitioners with respect to

- such an affidavit stating that there was no such direction to implement the

. order dated 18.07.2007 issued by the Court, rather a query was raised as to
what was the basis of issuing the order and why a post of Specialist was
created in the pay scale of Rs.16400-20000/- without even suggesting any
via-media to resolve the anomaly created by the department in the matter of
revision of pay. Even after receipt of this objection, nothing has been done by
the respondents.

9. The record and contentions reveal that even when on earlier occasion
the representations were made by the petitioner and the Service Association,
a High Power Committee was constituted in terms.of the orders issued bythe
Cabinet of Ministers. The Chief Secretary of the State appointed a committee,
which after due consideration made the recommendations that a higher pay
scale of Rs.4100 — 5300/- should have been given to the Specialist in selection
grade pay scale. This recommendation made by the Committee was never
acted upon. On the other hand, the order impugned was issued. It is contended
by learned senior Counsel for the petitioners that there should be a deliberation
in respect of suggestion made by the Committee in terms of the decision taken
by it and if the said recommendation was not acceptable, atleast the reasons
should have been assigned as to why such recommendations were not
acceptable. The contentions raised by learned Govt. Advocate for the State is
that on due consideration the order was issued on earlier occasion giving the
benefit of senior pay scale to the petitioners with retrospective effect. Since
the Revision of Pay Rules were made in exercise of powers conferred by the
proviso to Article 309 of the Constitution of India, it was not deemed necessary
to make any amendment in the said rules. On the other hand, by subsequent _
order a classification was done in respect of the post of Specialist. This
contention raised by learned Govt. Advocate further fortifies the fact that there
was no justified reason assigned for making the class within the class. Why
only in such circumstances the impugned order was issued when there Wwas no
amendment made in the rules as is categorically contended by the respondents
and why a2 much higher pay scale was made applicable to those 2% posts,
which were treated to be in the selection grade pay scale in the cadre of
Specialist and what would be the manner of filling those posts was not
indicated. Only this much was said that a senior selection grade pay scale
would be made available after completion of six years of service on the selection
grade pay scale. This apparently cannot be accepted as yet another class was
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created within the cadre post of Specialist. Even otherwise if the order dated
18.07.2007 was to be implemented, it was necessary for the responderits to
amend the statutory rules to insert such provisions in the rules as in absence
of the rules it would be difficult for the respondents themselves to implement
such an order. - -

'10.  Itis seen that the controversy is one which ought to have been

looked into by the Grievance Redressal Committee or a High Power
Specialized Committee established in terms of the provisions of the
Revision of Pay Rules and instructions issued in that respect. It is also to
be seen that there was specific prescription of the pay scale after coming
into force of the Revision of Pay Rules, 1998. The rules give power to
the State Government to relax or suspend operation of any of the
provisions ofthe rules only with a rider that such suspension or relaxation
of the rules shall not operate to the disadvantage of the Government
servant or the category of Government servant, as the case may be. The
overriding effect of the rules as prescribed-in Rule 13 of Revision of Pay
Rules, 1998 is that where the pay is regulated by the Revision-of Pay
Rules, the provisions of Fundamental Rules and any other rules shall not:

~ apply to the extent they are inconsistent with the Revision of Pay Rules.

Normally it has to be seen that the selection grade pay scale is prescribed
on a higher pedestal. If a person is working on the selection grade pay
scale and is promoted on the post carrying the lesser pay scale at the
initial stage, the benefit of pay protection is required to be granted
otherwise the very purpose of providing the selection grade pay scale
would be frustrated. In the rules governing the services, the prerevised
scales were mentioned in the schedules of the rules, which automatically
stand amended by the Revision of Pay Rules. As such without there being
any exercise of powers in terms of the Pay Revision Rules relaxing any
condition, the respondent No.1 was not competent to issue the order
dated 30.07.1998/06.08.1998 creating an anomaly in the matter of pay
fixation of the petitioners, who admittedly were promoted in the higher
pay scale from substantive rank of Assistant Surgeon after conferral of
the senior and selection grade pay scale. Similarly, by order.dated
18.07.2007 it was not open to the State Government to seek any
amendment in the schedule of the rules. The well settled law is that
amendment in the service rules can be made by the same method and in
the same manner, the rules are made. If the administrative instructions
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are issued, they will not take away the specific provisions made in the
rules and, therefore, such administrative instructions are required to be
treated ds ultra vires or violative of the statutory provisions of the rules,
specially the Revision of Pay Rules. The Apex Court in the case of Punjab
State Warehousing Corpn., Chandigarh vs. Manmohan Singh and
another, (2007) 9 SCC 337, has very categorically held in paragraph 12
that such an administrative instruction would not be sustainable in the eye
of law. '

11.  From the analysis made herein above, it is clear that the orders
impugned so issued were not in consonance to the provisions of the Revision
of Pay Rules and, therefore, the same cannot be sustained or approved. The.
impugned orders dated 30.07.1998/06.08.1998 in so far as they prescribe
.grant of a minimum pay scale to the post of Surgical Specialist, which post is
filled in by promotion of the Assistant Surgeons/Medical Officers working in
the selection grade pay scale and the order dated 18.07.2007 issued in that
respect, are declared as bad in law and are struck down. '

12. Now the question is whether the relief, which is claimed by the
petitioners can be granted by this Court. Which pay scale would be the
appropriate pay scale is a job which is to be performed by the highly
specialized committee. Notably in respect of the grievarnce of the persons
in relation to grant of pay scale, after coming into force of the Revision of
Pay Rules, the same is required to be referred to the Grievance Committee,
which is highly qualified committee constituted by the State Government.
Even if such a Committee is not in existence, it can be constituted again
including those, who have the expertise, knowledge and experience in
suggesting the appropriate pay scales for the concerning post. That being
50, it would be appropriate to direct the respondents to constitute one
such committee, refer the matter relating to grant of proper pay scale to
the Specialists on promotion from the post of Assistant Surgeon Selection
Grade and to take a final decision in the matter and grant such benefit to
the petitioners from the date they were promoted on the said post of
Specialists. Let this exercise be completed withina period of four months
from the date of receipt of the certified copy of the order passed today.

I3.  Needless to say, looking to the previous conduct of the
respondents, non-compliance of this order would be seriously viewed
and this Court will not hesitate in initiating suo motu contempt proceedings

i
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against the respondents in case the order is not complied with. However,
the writ petition is kept pending for a period of four months by which

.time after complying with the order, the respondents would report the
compliance to the Registrar General of this Court. In case of non-receipt
of this compliance report, the case be listed after four months under
caption 'Direction'. If the order is complied with and compliance report
is submitted within the aforesaid period, the writ petition be treated as
finally disposed of. '

Petition disposed of.

LL.R. [2015] M.P., 2607
WRIT PETITION
Before Ms. Justice Vandana Kasrekar
- W.P. No. 25426/2003 (Jabalpur) decided on 3 March, 2015

G.D. PUROHIT . ...Petitioner
Vs. o )
STATE OF M.P. & ors. -...Respondents

Civil Services (Pension) Rules, M.P. 1976, Rule 9 - Recovery -
Penalty of deduction of 10% of the amount from the pension of the
petitioner - No show cause notice was issued to the petitioner - Second
enquiry on the same charge which could not be proved during first
enquiry is not permissible - In first enquiry, charges are not found to
be proved against the petitioner - As no financial loss caused to Bank,
punishment imposed is too harsh and disproportionate - Order quashed
- Respondents directed to release pension. (Paras 7 to 10)

Rifae war (Wer) R aa 1976, Frr 9 = Tgeft — ard o
e @ 10% I BT wehar sxF @ wmiE — Al @ B swRer T
mfew o T e a1 - o aRIT W R vew wig @ < |
TeT foa o wat 2, fadiiw wiw a7 98 — a=h @ faeg vew W W,
mwhaaﬁuﬁnﬁ_—q;ﬁsa‘ﬁaﬁﬁs‘ﬁﬁﬁamﬁmﬁaﬂﬁgi
IR wRa afte @oik W@ emguifie @ - aRw aPrERT —
geaffr 3 To qad o @ R FRRW fear )

Cases referred :

2008(1) JLJ 291, (2008) 1 SCC (L&S) 63.
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Shekhar Sharma, for the petitioner.
Vandana Shrivastava, P.L. for the respondents.

ORDER

Ms. Vanpana KASREKAR, J. :- The petitioner has filed the original
applicationi.e. O.A. No0.2419/2000 challenging the order dated 4/1/2000
passed by respondent No.1 whereby the penalty of deduction of 10% of the
amount from the pension of the petitioner has been imposed before the State
Administrative Tribunal. After abolition of the Tribunal, the said application is
transferred to this Court and is registered as W.P. No.25426/2003.

2. Brief facts of the case are that the petitioner was appointed on the
post of Sub Auditor by an order dated 1.4.1961. He worked in the said
department till he attained the age of superannuation. The respondent No.3
had issued a memo dated 26/3/1993 to the petitioner for instituting a
departmental enquiry against him under the provisions of M.P. Civil Services
(Conduct) Rules, 1964 on the basis of alleged inspection of Nagrik Bank,
Sehore done by him. Along with the memo the petitioner was served with the
copies of charge sheet, statement of allegation and documents. Thereafter
respondent No.3 vide order dated 15/4/1993 appointed one Shri GK. Haksar
as Enquiry Officer for conducting the enquiry and one Sultan Singh,
Cooperative Inspector was appointed as Presiding Officer. The enquiry officer
conducted the enquiry and found that none of the charges levelled against him
was found to be proved.

3. Being dissatisfied with the said report, respondent No.3 decided to
make fresh enquiry against the petitioner and issued an order dated 6/3/1995
thereby appointing one Shri B.C. Uaike as enquiry officer and Shri K.S. Kirar
as presiding officer. The enquiry officer thereafter submitted its report to
~ respondent No.3 whereby he found that out of 11 charges, only charge No.1,
2, 5 and 9 were partly proved and charge No.3 and 10 were proved. On the
basis of the said enquiry report, respondent No.1 passed an order dated 4/1/
2000 thereby imposed the penalty of deduction of 10% from the amount of
pension. Respondent No.3 conveyed the said order to the petitioner vide
letter dated 3/11/2000. Being aggrieved by the said order, the petitioner has
filed the present petition.

4, Learned counsel appearing for the petitioner submits that the order
dated 4/1/2000 is illegal, arbitrary and contrary to the principles of natural



LL.R.[2015]M.P. G.D. Purohit Vs. State of M.P. " 2609

justice. He further submits that earlier a departmental enquiry was held against
him and the enquiry officer does not found prove the charges against the
petitioner. However, without affording him any opportunity of hearing, the
respondents have initiated re-enquiry against him. For the said purpose, he
relied on the judgment passed by this Court in the case of B.S, Jaiswal Vs.
- State of M.P.and others, reported in 2008(1) JLJ 291. He further submits
that he was not given any opportunity to cross-examine the witnesses. Leamned
counse] for the petitioner further submits that the penalty imposed on the

petitioner is too harsh and disproportionate to the charges levelled against
him. '

5. Therespondents have filed their reply. Learned Panel Lawyer for the
respondents submits that for the misconduct committed by the petitioner, a
charge-sheet was issued and the enquiry officer as well as presiding officer
were appointed for conducting the enquiry against the petitioner. She further
submits that the enquiry was held against him as per the procedure prescribed
in the C.C.A. Rules and the enquiry officer vide its letter dated 13/3/1995
and 29/7/1995 issued show cause notice to the petitioner.

6. I have heard learned counsel for the parties and perused the record.
From perusal of the record, it appears that earlier a departmental enquiry
was held against the petitioner and in the said enquiry, the enuqiry officer
does not found the charges as proved against the petitioner and, therefore, a
_re-enquiry was decided to be held against the petitioner, however, before
holding the re-enquiry, no show cause notice was issued to the petitioner.
This Court in the case of B.S. Jaiswal (supra) has held as under

"Dissatisfied with the reply of the charge-sheet submitted by the
petitioner, a disciplinary inquiry was conducted against him for
the aforesaid charges of misconduct. The Inquiry Officer after
conclusion of the inquiry submitted the inquiry report dated 6/12/
1989 before the disciplinary authority. In the inquiry the Inquiry
Officer did not find the petitioner guilty of both the charges and
held that both the chages are not proved. The disciplinary authority,
after going through the inquiry report dated 6/12/1989 submitted
- by the Inquiry Officer, disagreeing with the findings of the Inquiry
Officer on both the charges, recorded the finding of guilt of the
petitioner in regard to both the charges and imposed penalty of
reduction of pay of the petitioner to the minimum of the pay-scale
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for a period of ten years and further ordered that the petitioner
shall not be entitled for any increment during the said period of ten
years and the period of suspension for all purposes shall be treated
as period of suspension vide its order dated 14/2/1990 (Annexure
A-10)"

7. So faras the show cause notices dated 13/3/1995 and 29/7/1995 are
concerned, the same are issued by the enquiry officer after he was appointed
as enquiry officer but before appointing the new enquiry officer, no show
cause notice was issued to the petitioner. It is submitted that if the disciplinary
authority is dissatisfied with the findings of enquiry officer, then show cause
notice is required to be issued to the petitioner.

8. Similarly, Hon'ble the Apex Court in the case of Kanailal Bera Vs.
Union of India and others reported in (2008) 1 SCC (L&S) 63, has held
that the second enquiry on the same charge which could not be proved during
first enquiry is not permissible. Hon'ble Apex Court in para-6 of the judgment
has held as under:

"Once a disciplinary proceeding has been initiated, the same
must be brought to its logical end meaning thereby a finding is
required to be arrived at as to whether the delinquent officer is
guilty of charges levelled against him or not. In a given situation
further evidence may be directed to be adduced but the same
would not mean that despite holding a delinquent officer to be
partially guilty of the charges levelled against him another inquiry
would be directed to be initiated on the selfsame charges which
could not be proved in the first inquiry.”

9. In the present case also in the first enquiry charges are not found to be
proved against the petitioner and, therefore, in the light of the judgment passed
by the Apex Court, second enquiry on the same set of charge is not permissible.
In the present case, as no financial loss is caused to the Bank and, therefore,
the punishment imposed on the petitioner is too harsh and disproportionate.

10.  Inview of'the aforesaid discussion, the petition is allowed. The order
of penalty dated 4/1/2000 is hereby quashed and the respondents are directed
to release the pension to the petitioner withheld by them.

Petition allowed.

¥
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WRIT PETITION :
Before Mr. Justice Rajendra Menon & Ms. Justice Vandana Kasrekar
W.P. No. 3987/2008 (Jabalpur) decided on 12 March, 2015

HOARDING ADVERTISEMENT PEOPLE WELFARE

ASSOCIATION & ors. ...Petitioners
Vs.
- STATE OF M.P. & ors. : ...Respondents

. Constitution - Article 14, 243-X(b) and Municipal Corporation
Act, M.P. (23 of 1956), Section 133 - Collection of Tax - Delegation of
power to Municipal Corporations subject to limitations and conditions -
Article 243-X was incorporated to empower the Municipal Corporation to
levy such taxes which was originally levied by State Govt. so as to make
them independent units of self governance - Section 133(1) of Act, 1956
was thereafter amended and provision was incorporated for the purpose
of empowering the Municipal Corporations to impose any Tax or Fee -
However, imposition of tax is by resolution of Municipal Corporation and
is subject to control of the State Government - Discretion is given to
Municipal Corporation in the matter of fixation of tax and selection of

‘minimum or maximum as may be required, and merely because the

minimum or maximum rate of tax has not been fixed, the provision cannot
e termed as unconstitutional. (Paras 15 to 31)
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Cases referred :

AIR 1968 SC 1232, 1971(1) SCC 823, 1979 MPLJ 85, 1979 JLI
688, 1997(2) MPLJ 333, 2002(5) SCC 466, 2004(1) MPLJ 390, 2012(1)
MPHT 449, (2007) 8 SCC 338, 1983 MPLIJ 286, 2007(1) MPHT 577,
1959 SCR 427. ‘

A.M. Mathur with Upadhyay & Sanjay Agrawal, for the petitioners.

P.K. Kourav, Addl. A.G. for the respondents/State.

Naman Nagrath & Sanjay K. Agrawal, for the respondent Municipal
Corporation.

ORDER

The Order of the Court was - delivered by :
RAJENDRA MENON, J. :» Challenging the constitutional validity in the matter
of delegation of taxation power to the Municipal Corporations under Section
133 of the M.P. Municipal Corporation Act, 1956 (hereinafter referred to as
"the Act of 1956"}y and contending that the powers conferred and delegated
by the aforesaid statutory provisions suffers from the vice of excessive
delegation of legislative powers and is violative of Article 14 and in breach of
the conditions stipulated in Article 243-X(b) of the Constitution of India, this
writ petition is filed. It is also said that as the provisions of Section 133 of the
Act of 1956 does not prescribe any condition or limits as to the rate of taxation
in the matter of display of advertisement through hoardings, therefore, the
provision is unconstitutional, Further challenge in the writ petition is made toa
resolution Annexure P/1 dated 29.4.2006 and another one bearing resolution
No.1, whereby there is an increase in the advertisement tax which is corelated
to the ground rent payable as fixed under the Collector guide line for the area
where the advertisement is displayed. It is further said that the advertisement
rate fixed is contrary to the Bhopal Municipal Corporation Advertisement
Byelaws, 1967 (hercinafter referred to as "the Byelaws of 1964"). That apart,
by amending the writ petition, certain increase in the advertisement rate vide
resolution Annexure P/3 dated 24.3.2008 is also challenged on the ground
that it is unreasonable and contrary to the statutory provisions.

2. Petitioner claims to be an association of Advertisers engaged in the
business of conducting the work of advertisement through display of hoardings
and advertisement board's in the City of Bhopal. It is said to be a society
registered under the Society Registrikaran Adhiniyam. Petitioner No.2 is the
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Secretary of the petitioner No.1 Association and the remaining petitioners
are individual advertisers and Members of the Association, It is said that the
association is raising the cause of its Members in the writ petition. According
to the petitioner under Section 132 of the Act of 1956, the Municipal
Corporation is empowered to impose obligatory or compulsory taxes as well
as optional taxes. It is said that one of the optional taxes that can be imposed -
under Section 133(6) is the tax contemplated in sub clause (L) thereofi.e. a
tax on advertisement other than the advertisernent published in the Newspaper.
Itis further said that Section 133 of the Act of 1956 lays down the procedure

. for imposition of tax and fees by the Municipal Corporation and also a provision

for increase of the tax. It is said that prior to amendment of the Act vide Act
No.12 of 1995 sub section(1) of Section 133 (the unamended provision)
required various detailed procedure to be followed by Municipal Corporation
as is detailed in para 5.4 of the writ petition. However, for the present, as the
same is not very relevant, we may not go in detail into the same, However, in
this writ petition petitioners have challenged tax imposition on advertisement
and hoardings on the following counts :-

(8  theconstitutional validity and the power conferred on
the Municipal Corporation under Section 133 is challénged
on two counts, (1) that it is beyond the parameters of the
powers conferred under Article 243-X(b) of the Constitution
of India, as no conditions and limitations with regard to rate of
tax is fixed, the same, runs in conflict to the constitutional
provisions, is violative of Article 14 and 243-X, therefore, the
same be declared as Ultra Vires. That apart, it is said that
even if the provision is held to be Intra Vires, the power
exercised by the Municipal Corporation for passing the
impugned resolution in question and imposing the tax is
unsustainable, because : (a) as no conditions with regard to
maximum and minimum limits, in the matter of taxation is
prescribed by the State Government and therefore, without
such prescription by the State Government, the imposition of
tax is unsustainable. It is said that without there being any
maximum or minimum rate of tax prescribed by the State
Government, imposition by the Corporation is unsustainable.

(b)  that tax fixed and rate prescribed is unreasonable,
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contrarj} to byelaws of Municipal Corporation, Bhopal and
therefore, the same be quashed.

3 Shri A. M. Mathur, learned Senior Counsel along with Shri Upadhyay,
learned Senior Counsel and ably assisted by Shri Sanjay Agrawal, argued
that the provisions of Article 243-X(b) of the Constitution of India empowers
the State to make a law by which it may assign to the Municipalities such
taxes, duties, tolls and fees levied and collected by the State Government for
such purposes but the assignment is subject to such limits and conditions as
may be prescribed. It is said that while imposing the advertisement tax impugned
in this petition, neither any conditions are laid down nor any limit with regard
to rates of taxes prescribed and therefore, the provisions of Section 133 of
the Act of 1956 is Ultra Vires of Article 243-X,

4. That apart, it was argued that as the provisions of Section 133 gives
uncontrolled power to the State Government, and the Municipal Corporation
to impose the tax without prescribing any conditions and limit this is violative
of Article 14 of the Constitution.

5. Thereafter, it was tried to be emphasized that under Section 133 of
the Act of 1956, even if the State Government can authorize the corporation
to levy the tax by passing of resolution but permitting passing of the resolution’
in the matter of imposition of tax without there being any limitation, condition
and prescribing a maximum and minimum limit for the rate of tax to be collected
is arbitrary and unsustainable and therefore, the relief claimed for in this petition,
be allowed. Shri A. M, Mathur, learned Senior Counsel and his associates
counsel took us through the provisions of Section 132, Section 133, Article
14, Article 19(1)(g) of Constitution, the words "subject to such conditions
and limits" as appearing Article 243-X and various other statutory provisions
Jike Section 133 to say that when no condition and limit are prescribed for
imposition of tax, the same is unsustainable. It is said that the State can delegate
the power of taxing or can assign its right to collect tax to the Municipal
Corporation but the same has to be done on such conditions and such
limitations as may be prescribed by the State Government. In the instant case,
as no conditions or limitation with regard to the rate of tax is prescribed, the
resolution and power exercised by the Municipal Corporation is said to be
unsustainable. It was also argued that under Section 366 of the Act of 1956
provisions for grant of license and permission is contemplated. In sub clause
11 thereof, it is provided that rate of license and permission fee can be renewed
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only once in every three years and in the instance case as the rate of tax is
being renewed every year. It is said that the same is in violation to requirement
of Section 366. That apart, by referring to the manner in which tax is fixed,
particularly with regard to the quantum of tax fixed, it is tried to be emphasized
by referring to a detail chart produced in this regard to say that initially when
the rate of tax was fixed in the year 2002-2003 it was based on a different
formulae as is evident from the chart annexed to this petition and now witha
rate increasing from the year 2002 continuously upto 2014, it is said that
there is an increase of more than 7500% and therefore, this increase is arbitrary
which cannot be permitted.

6. . Referring to the following judgments of the Supreme Court and the
Madhya Pradesh High Court and placing much emphasis on the question of
non availability of any conditions or limits laid down for imposition of tax,
challenge is made to the imposition of the duty. The judgments in this regard
relied upon are : AIR 1968 SC 1232 Municipal Corporation of Delhi Vs.
Birla Cotton, Spinning and Weaving Mills; 1971(1) SCC 823 Gulab Chand
Modi Vs.Municipal Corporation, Ahmedabad: 1979 MPLJ 85 Ganesh
Ginning and Pressing Factory Vs. Municipal Council, Anjad; 1979 JLI
688 Kishore Gupta Vs. Indore Municipal Corporation; 1997(2) MPLJ
333 Meera Khandelwal Vs. State of M.P. ; 2002(5) SCC 466 Nagrik .
Upbhogta Manch Vs. Union of India; 2004(1) MPLJ 390 Sakshi Gopal
Verma Vs. State of M.P, ‘

7. It was argued that the powers exercised by the Municipal Corporation
in the matter being contrary to the provisions of Article 243 and the Act of
1956 is unsustainable. Shri A. M. Mathur referred to the judgment of the
Supreme Court in the case of Birla Cotton, Spinning and Weaving Mills
(supra) and Gulab Chand Modi (supra) and emphasized that the power
conferred on the Municipal Authorities for imposing the tax in question without
there being any conditions imposed and liniitation prescribed, is beyond the
delegative power available as per the constitutional provision i.e. Article 243
and therefore, is liable to be declared as Ultra Vires. Referring to the words
"subject to" and its interpretation in the case of Sakshi Gopal Verma (supra)
by a Full Bench of this Court it is said that the delegation made by the State
Government to the Municipal Corporation is beyond the condition prescribed -
under the constitutional provision. On the same analogy reliance is also placed
on-the judgment of the Supreme Court in the case of Delkhi Race Course.
Further a judgment of a coordinate Bench of this Court in the case of Fun
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Multiplex Vs..State of Madhya Pradesh 20 12(1) MPHT 449, is relied upon
to say that the provisions are unconstitutional.

8. Reliance was also placed on a Division Bench judgments of this Court
in the case of Meera Khandelwal (supra), in support of this contention with
regard to constitutional validity of the provision, That apart, reference was
made to the judgment of a Division Bench of this Court in the case of Kishore
Kumar Gupta (supra) to canvas the contention that once the rates of fees to
be laid down is prescribed under the byelaws any action taken for charging
thé fees in contravention to the byelaws, is illegal. Reference was made in this
regard to Annexure P/6, the byelaw and the schedule of fee available at page
25 of the paper book to say that once by the byelaw a fees structure has been
fixed, anything done contrary to this is unsustainable. Reliance was also placed
on the judgment in the case of Ganesh Ginning and Pressing Factory (supra)
to say that once a minimum and maximum limit is fixed by the byelaws, the
Municipal Corporation has no power to increase the taxes beyond the limit
prescribed. Shri A, M. Mathur, learned Senior Counsel also invited our attention
to the provisions of Section 366 sub clause (11) to emphasize about the
unreasonableness in the matter of fixing of tax and the fact about the tax fixed
being highly disproportionate. Shri Updhyay, learned Senior Counsel also
referred to Section 366(2), judgment in the case of 2007(8) SCC Pg.338"
‘Dharam Pal Sugar Ltd. Vs. State of Uttar Pradesh to say that any action
done without prescription of condition and fixing of limitation is unsustainable.

9. Refuting the aforesaid contentions Shri P. K. Kourav, learned
Additional Advocate General who appears for the State Government argued
on the question of Constitutional validity of the impugned provisions. He referred
to the statements and objects with regard to the constitutional amendment
brought into force w.e.f. 20th April, 1993, to part IX-A of the Constitution of
India and tried to emphasize that while interpreting the provisions of the law in
. question and before deciding the question of its constitutional validity or
otherwise, the purpose and reason why the Constitution was amended in the
year 1993, should be taken note of and a decision taken. It was argued that
the local bodies functioning in the various states had become weak and
ineffective. There were failure in holding regular election, the local bodies
were subjected to prolonged supersession and there was inadequate
devaluation of power to these local bodies. With a view to remove all these
deficiencies it was thought necessary to amend the constitutional provision
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and incorporate necessary provisions relating to functioning of the urban local
bodies, so as to give them more autonomy in the field of their proper
functioning, to make their performance more effective and vibrant as an
independent institute of self governance . It was said that if the statement and
objects of the amendment is perused, it would be seen that apart from various
other proposals made, the statement and object contemplates that with a view
to make the local bodies, units of self governance, it was decided to give
them powers for levy of taxes and duties and one of the object of the
amendment was to empower the local bodies by making constitutional provision
to empower them to levy of taxes and duties, by assigning of such taxes and
duties to the Municipalities by the State Government and to promote them

" into independent units of self governance. It is said that the Constitution 74th

Amendment enforced on 20th April, 1993 and its aims and objects would
clearly show that Article 243(E) was incorporated to assign to the

" Municipalities the power of levying such taxes and duties and tolls which were

initially collected by the State Government. It was argued by Shri P. K. Kourav
that the words "subject to such conditions and limits" appearing in Article
243-X(b) speaks about laying down conditions for.imposition of the tax and
limiting the power of the Municipalities. It was argued by Shri Kourav that the
word “limits" used in Article does not mean the financial limits or the maximum

. and minimum limit for imposing the tax or duties. It refers to the limitations to

be imposed for exercising the delegated powers and the control to'be exercised
by the State Government in limiting arbitrary exercise of power by the
Municipalities. It is argued by Shri P. K. Kourav that the Constitutional provision
contemplates grant of discretion to the Corporation in the matter of imposition

- of'tax based on various peculiar and special local conditions which may vary

from one Corporation to another and even from one area to another within
the limits of the same Municipal Corporation. It was argued that depending
upon the economic and financial conditions of the area where the Municipal
Corporation was functioning, powers were to be given to the Municipalities
to impose the tax after assessing the local conditions. Shri Kourav referred to
Section 129 of the Municipalities Act and various other provisions like Section
421 of the M.P, Municipality Act and the provisions of Chapter 9 of the Act
of 1956 conferring various powers of control to be exercised by the State
Government and argued that all these provisions were incorporated into the
Act of 1956 to ensure that control of the State Government is maintained in
the functioning of the Municipal Corporation and these controls are nothing
but conditions and limitation prescribed with regard to exercise of power by
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the Municipal Corporation as contemplated under Article 243(E) and is a
system of check and balance by the Government to control the working of the
Municipal Corporation at the same time the autonomy of the Municipal
Corporation as an independent unit of self governance is maintained. Shri P.
K. Kourayv referred to the judgment of the Division Bench in the case of Meera
Khandelwal (supra), para 16 and 17 of the said judgment and argued that
while considering the constitutional validity of Section 129 of the M.P.
Municipalitiés Act which is paramateria to the provisions of Section 133, similar
submissions made have already been rejected by a coordinate Bench of this
Court and therefore, it is tried to be argued that now there is no force in the
submissions of the learned Senior Counsel for the petitioners. He referred to
‘the provisions of Section 322(9) of thé Act of 1956 and various other provisions
to say that the State Government exercises various controls in the matter and
the contention of the petitioners that the act is Ultra Vires is unsustainabie.

1 0.' Shri P. K. Kourav submitted that after constitutional amendment was
incorporated, the provisions of Section 132(9) which initially existed was
deleted on 25.8.2003 by amending Act 23 0f 2003. Sub section 9 of Section
132 which ongmally reads as under was omitted :-

"(9) The State Government may, by notification, in the Official
Gazette, prescribe the maximum and minimum rate of any tax
specified in this section, subject to which the Corporation shall
determine the rate of such tax."

He emphasized that this omission was made to bring the provisions of
Act of 1956 in confirmation with the requirement of Article 243-X of the
Constitution of India and once the provision for prescribing maximum and
minimum rate of tax is done away with the resultant conclusion is that Municipal
Corporation has the discretion to fix the minimum and maximum limits.

11.  Shri Naman Nagrath learned Senior Counsel and Shri Sanjay K.
Agrawal, who also appeared for some of the Municipal Corporation in this
case and other connected cases, argued in the same line as was argued by
Shri P. K. Kourav and tried to justify the constitutional validity of the provisions
in question. It was argued by them that conditions for controlling the activities
of the Municipal Corporation as required under the Constitution are already
inbuilt in the Act of 1956 and the limits are also laid down under which the
povrer can be exercised and therefore, it is not appropriate to say that the
provision is unsustainable. It was submitted that now after amending the
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provisions of Section 132(9) of the Act of 1 956, there is no necessity for
fixing the maximum or minimum limit for imposition of tax, learned counsel
invited our attention to a judgment of the Division Bench of this Court in the
case of M.T. Cloth Market Merchant Association, Indore Vs. Indore
Municipal Corporation 1983 MPLJ pg. 286, where the author of the said
judgment Hon'ble Justice Shri G. P. Singh, Chief Justice (as he then was),
after consider the judgment in the case of Ganesh Ginning and Pressing
Factory (supra), has clearly laid down that a tax imposed by the Municipal
Corporation under Section 132(6) cannot be held to be invalid only because
no maximum or minimum limit of taxation is prescribed by the State
Government. Placing reliance of this judgment and contending that the law
laid down by Ganesh Ginning and Pressing Factory (supra), relied upon
by Shri A. K. Mathur, learned Senior Counsel is not applicable because it
was based on the then existing provisions of Section 127(2) of the
Municipalities Act of 1961 and referring to the observations made in this regard
by the Division Bench in para 8 inthe case of M. T Cloth Market Merchant

Association (supra), it was argued that the contentions of the petitioners are
not correct. ’ :

12.  That apart, Shri Naman Nagrath, learned Senior Counsel again took
us throtigh various provisions of M.P. Municipal Corporation Amending Act
18/1997, Section 132(1) the object and purpose of the Act, the provision for
Control contained in Chapter 10 of the Act of 195 6, Section 66, Section 67,
the judgments in the case of Sakshi Gopal Verma (supra) and in particular,
Birla Cotton, Spinning and Weaving Mills (supra) and argued that conditions
and limitations for imposition of tax and the duty is already provided for in the
Actof 1956 and therefore, it is not necessary to incorporate separate provision.
Shri Naman Nagrath, learned Senior Counsel in detail took us through the
principles laid down by the Supreme Court from para 28 onwards upto para
33, 34 and 35 in the case of Birla Cotton, Spinning and Weaving Mills
(supra) and tried to emphasize that the conditions and control to be exercised
by the State Government as contemplated under Section 243-X does not
relate to only laying down conditions by separate notification but ifin the
parent Act like the act of 1956 itself conditions are already available as is in
the present case and when the Act of taxation, impugned is undertaken by a
elected representative, who are representin g the people then this condition
itself is nothing but a check and balance, meeting the requirement of the
constitutional mandate. Accordingly, Shri Naman Nagrath, learned Senior
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Counsel argued that there is no merit in the contentions advanced by learned
counsel for the petitioners. That apart, Shri Naman Nagrath, learned Senior
Counsel and Shri Sanjay K. Agrawal demonstrated before us by pointing out
that page 25 of the paper book referred to by the petitioners to say that the
rate of tax is fixed by byelaws is not correct. It is pointed out that the Bhopal
Municipal Corporation Advertisement byelaws 1967 starts from page 26 of
the paper book and this is the byelaw, which was enacted in exercise of its
power under Section 427 and 442 of the Municipal Corporation Act. Learned
counsel took us through the entire byelaw to say that no where in the byelaw
is there a maximum or minimum limit of tax prescribed nor is the rate of tax
prescribed in the byelaws. It is argued by them that this byelaw only
contemplates for certain procedure for giving right for advertisement. As far
as notification at page 25 is concerned, it is the case of the respondents that
this notification dated 27th February 1964 has been issued by the Municipal
Corporation under sub section 1 of Section 132 read with Sub section 1(c) of
Section 442 fixing the rate of tax separately. It is said that even the impugned
rate of tax is fixed in accordance to this provision and therefore, it was
submitted and explained to us that notification available at page 25 isnot a
byelaw as contended by the petitioner but it is separate notification passed by
the Municipal Corporation imposing and notifying a tax as has been done in
the present case. Finally it was summed up that in the facts and circumstances
of the case, there is no constitutional or statutory violation which warrants
reconsideration. They therefore, pray for dismissal of the petition.

13.  ShriNamanNagrath, learned Senior Counsel also invited our attention
to the provisions of Section 133(1) of the M.P. Municipal Corporation Act,
1956 the procedure provided for passing of resolution at the time of final
adoption of rate estimate and budget, its approval by the Municipal Corporation
and by referring to certain observations made in this regard in the case of
Birla Cotton, Spinning and Weaving Mills (supra) tried to argue that this
provision itself is a control mechanism meeting the requirement of the’
constitutional mandate. It is further said that as the resolution is passed by the
representative of the people it indicates that the requirement of the constitutional
mandate as laid down by the Supreme Court in the case of Birla Cotton,
Spinning and Weaving Mills (supra) is met with. !

14.  Shri Sanjay K. Agrawal, learned counsel appearing for the Bhopal
Municipal Corporation in some of the cases brought to our notice a Division
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Bench judgment of this Court in the case of Sagardeep Advertising Pvt.
Ltd. 2007(1) MPHT Pg. 577 to say that the argument of Shri A. M. Mathur,
learned Senior Counsel with reference to Section 366 and sub section 11 is
unsustainable for the simple reason that in the case of Sagardeep Advertising
Pvt. Ltd. (supra) this aspect of the matter has been considered and it has
. beenrejected. Shri Sanjay Agrawal argued that for the purpose of taxation
under Section 132(6), particularly with regard to advertisement tax, the
provision of Section 366 cannot be made applicable as held by Division Bench
in the case of Sagardeep Advertising Pvi. Ltd. (supra)

15, Having heard learned counsel for the parties, it is seen that the first
question that warrants consideration is the challenge made to the constitutional
validity of Section 133 in the matter of power granted to the Municipal
Corporation for imposition of tax. It was argued that this power delegated to

the Municipal Corporation is contrary to the provisions of Article 243 -X of
the Constitution.

16.  Article 243-X of the Constitution gives power for imposition of tax/
fee and its delegation to the Municipalities. The Article contemplates that the
legislature of a State may by law assigning to the Municipality such taxes,
duties, tolls and fees levied and collected by the.State Government for such
purpose and subject to such conditions and limit. It is said that as the power
conferred on the Municipal Corporation for imposition of tax and fee under
Section 133 is without prescription of any limitation and condition in as much
as the maximum and minimum limits for tax to be fixed is not stipulated. The
power given to the Municipal Corporation under Section 133(1) of the Madhya
Pradesh Municipalities Act is in vioation to the mandate of Article 243-X and
Article 14 of the Constitution.

17.  Article 243-X of the Constitution was incorporated after the 74th
Amendment was made to the Constitution in the year 1993, It was found by
the Parliament that many State local bodies bave become weak and ineffective
on account of a variety of reasons which included failure to hold regular
elections, prolonged supersession and inadequate devolution of powers and
function. Considering these inadequacy it was considered necessary to
incorporate provisions relating to Urban local bodies in the Constitution for
the purpose of giving them various powers which included the power of
taxation. It is therefore, clear that the aims and object for bringing into force
the 74th amendment to the Constitution and one of the object being to empower
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‘the Municipalities and the Municipal Corporation to levytaxes and to assign
to them such duties as were originally done by the State Government for the
purpose of imposing of taxes. It is clear that Article 243-X of the Constitution
was incorporated to empower the Muncipal (sic:Municipal) Corporation to
levy such taxes which was originally levied by the State Government so as to
make-them independent units of self governance and the State Government

was delegated this power to assign this duty to the Muncipal (sic:Municipal) .

Corporation. It is because of this reason that Section 133(1) of the M.P.
Municipal Corporation Act, 1956 was amended w.e.f. 1.5.1995 by substituting
Act 12 0f 1995 and a provision incorporated for the purpose of empowering
the Muncipalities (sic:Municipalities) to impose any tax or fee as may be
prescribed under the M.P. Muncipalities (sic:-Municipalities) Act. However,
sub section (1) of Section 133 contemplates that the Corporation may by
resolution at the time of final adoption of the budget estimate for the next
financial year subject to provisions of the Muncipalities (sic:Municipalities)
Act and such limitations and conditions as may be imposed by the State
Government, impose the tax. It is therefore, clear that imposition of tax and
fee by the Municipal Corporation under Section 133(1) is subject to the
provisions of Madhya Pradesh Muncipalities (sic:Municipalities) Act, 1956
andlimitations and conditions imposed by the State Government. ShriA. M.
Mathur, learned Senior Counsel tried to argue that imposition of the conditions
and limitations being absent in the provisions of Section 133(1) and the
notification issued being without any limits for the maximum and minimum limit
of tax to be imposed, the delegation of powers exercised by the Municipal
Corporation is unsustainable.

18.  The most important question is with regard to interpretation of the
words "subject to such limitations and conditions" which appears in Section
133(1) so also the same words again appearing in Article 243-X-B. It was
the contention of Shri Mathur, learned Senior Counsel that "subject to such

limits and conditions" means not only the conditions and procedure for -

imposition of tax but also the maximum and minimum limit for imposition of
tax.

19,  However, Shri P. K. Kourav, learned Additional Advocate General
had argued that the words "subject to such limitation and conditions" does not
mean fixing of the maximum or minimum limits of taxation but it contemplates
a provision for laying down certain measures of control to be exercised by the

-
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State Government so as to limit the powers of the Muncipalities
(sic:Municipalities) by ensuring that they discharge the powers delegated to
them in a proper manner and their action in enforcing the delegated power is
not arbitrary or unjustified. It is emphasised by Shri P. K. Kourav that the
meaning of the words "subject to such limitations and conditions" does not

refer to the conditions of prescribing the minimum and maximum rate of tax
only.

20.  Inthisregard if various provisions of Madhya Pradesh Municipalities
Actare taken note of, it would be seen that various limitations and conditions
are imposed by the State Government in this Act which restricts and controls
the manner in which the power is to be exercised by the Municipal Corporation
or the Muncipality (sic:Municipality) while imposing or recovering of taxes
and fees, for ég. under Section 133(1) the Municipal Corporation isto passa
resolution at the time of final adoption of budget estimate for the financial year
concerned, giving its intention for imposing any tax or fee as may be specified.
Thereafter, sub section (2) contemplates that the resolution shall contain various
provisions with regard to the manner in which tax is to be imposed, the clases
of persons and description of property to be taxed, the amount or rate of tax
or fees to be imposed, the system for assessment and collection of tax and
sub section (3) says that the resolution as passed shall be conclusive evidence
of imposition of the new tax or fee. Accordingly, it is clear that imposition of
tax is by resolution of the Muncipal (sic:Municipal) Corporation and is subject
to control of the State Government. Similar provisions for controlling the
activities of the Muncipal (sic:Municipal) Corporation exercising its delegated
powers are contained under various provisions of the Madhya Pradesh
Muncipalities (sic:Municipalities) Act for eg. Section 27 contemplates a
provision for estimation of income and expenditure to be prepared by the
Commissioner and its supervision and control by the State Government.
Budget estimates are prepared under Section 98.

21.  Section 66 of the Act empowers the Corporation to take adequate
provisions by means of measures which it can lawfully take for matters
enumerated therein. Section 69 of the Act clothes the Corporation with
Executive Powers for carrying out the purpose of the Act. Section 189-A
empowers the Corporation to lease out the recovery of any tax and fees
imposed by way of public auction to a private contractor subject to conditions
and limitations prescribed by the State Government. Apart from the above,
sections 76 to 85 contemplates provision for managing the Municipal properties
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and liabilities. Section 80 deals with powers to ensure that streets, lands,
public places, drains and other immoveable property are not sold or leased
out save in accordance with the provisions of the Act. Chapter XXVI
empowers the Corporation to control and manage streets within the limits of
the Corporation. Section 322 empowers the Corporation for erection of walls,
fences, rail, posts etc for preventing misuse of the Corporation’s property.

22.  Similar provisions are contained in section 322(2) and 335, wherein
the Commissioner is empowered to prohibit by public notice, misuse of any
building, wall, tree or board against public interest. Finally, the State
Government is given the entire supervisory powers under section 421, If Section
421 of the Act is taken note of, it would be seen that every Act of the Muncipal .
(sic:Municipal) Corporation and every resolution passed, it is subject to the
control of the State Government which can suspend execution of any resolution
and prohibits its imposition. That being so, it has to be taken note of that
various provisions are contained in M.P. Muncipal (sic:Municipal) Corporation
Actlike Section 421, 422 and 423 which empowers the State Government to
control the manner in which the power is to be exercised by the Muncipal
(sic:Municipal) Corporation. In this regard, if the principle of law laid down
by the Supreme Court in the case of Birla Cotton, Spinning and Weaving
Mills (supra) is taken note of it would be seen that it lays down certain principle,
application of which indicates that the contentions advanced by Shri A. M.
Mathur, learned Senior Counsel cannot be accepted. In the case of Birla
Cotton, Spinning and Weaving Mills (supra), certain powers for collection
of tax on consumption or sale of electricity imposed by the Delhi Muncipal
(sic:Municipal) Corporation under the Muncipal (sic:Municipal) Corporation
Act applicable in Delhi was challenged and in that case also the argument
advanced was that the delegation for levy and collection of electricity duty is
without any conditions or limitation. Hon'ble Supreme Court examined the
provisions of Delhi Muncipalities (sic:Municipalities) Act and found that
imposition of taxes under Section 150 of the Delhi Corporation Act
contemplated provisions for imposing mandatory and optional taxes. In the
State of Madhya Pradesh also similar provisions are available. Under Section
132 of the Madhya Pradesh Muncipal (sic:Municipal) Corporation Act,
provisions are made for imposing complusory and optional taxes. Sub section
(1) of Section 132 and the provisions of Clause 'A' to "F" thereof provides for
imposition of compulsory taxes but sub section (6) of Section 132 speaks
about optional taxes that may be imposed by the Muncipal (sic:Municipal)
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Corporation subject to any general or special order given by the State
Government. It is therefore, clear that advertisement tax which is a tax
contemplated under Clause 'I' of Section 132(6) is an optional tax as
considered by the Supreme Court in the case of Birla Cotton, Spinning and
Weaving Mills (supra). Thereafter, the principle of law is discussed and from
para 21 onwards, Hon'ble Supreme Court discusses the principle of law with
regard to fixation of rates of taxes, checks and control to be exercised by
Government when the power is delegated to the Municipal Corporation for
imposition of tax. After referring to a judgment in the case of Pandit Banarsi
Das Bhanot Vs. State of Madhya Pradesh, 1959 SCR 427, itis held by the
Supreme Court that on the basis of various authorities, it is clear that itisnot
unconstitutional for the Legislature to leave it to the Executive to'determine
the details the relating to working of taxation law, including fixation of rate -
and the manner of fixing the rate for taxation. It has been held that once
procedural safeguards, control and guidelines are available, it cannot be said
that the legislative power of delegation exercised is an excess. .

23.  After reviewing all the judgments on the question from paragraph 28
onwards, Hon'ble Supreme Court discussed the imposition of guidelines and
in paragraphs 28 and 29, the following principle are laid down:-

"28. A review of these authorities therefore leads to the
conclusion that so far as this Court is concerned the principle
is well established that essential legislative function consists of
the determination of the legislative policy and its formulation
as a binding rule of conduct and cannot be delegated by the
legislature, Nor is there any unlimited right of delegation inherent
in the legislative power itself. This is not warranted by the
provisions of the Constitution. The legislature mustretain in its
own hands the essential legislative functions and what can be
delegated is the task of subordinate legislation necessary for
implementing the purposes and objects of the Act. Where the
legislative policy is enunciated with sufficient clearness or a
standard is laid down, the courts should not interfere. What
guidance should be given and to what extent and whether
guidance has been given in a particular case at all depends on
a consideration of the provisions of the particular Act with
which the Court has to deal incluleing its preamble. Further it
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appears to us that the nature of the body to which delegation
is made is also a factor to be taken into consideration in

determining whether there is sufficient guidance in the matter

of delegation.

29.  What form the guidance should take is again a matter
which cannot be stated in general terms. It will depend upon
the circumstances of each statute under consideration; in some
cases guidance in broad general terms may be enough; in other
cases more detailed guidance'may be necessary. As we are
concerned in the present case with the field of taxation, let us
look at the nature of guidance necessary in this field. The
guidance may take the form of providing maximum rates of tax
upto which a local body may be given the discretion to make
its choice, or it may take the form of providing for consultation,
with the people of the local area and then fixing the rates after
such consultation. It may also take the form of subjecting the
rate to be fixed by the local body to the approval of Government
which acts as a watch-dog on the actions of the local body in
this matter on behalf of the legislature, There may be other -
ways, in which guidance may be provided. But the purpose of
‘guidance, whatsoever may be the manner thereof, is to see
that the local body fixes a reasonable rate of taxation for the
local area concerned. So long as the legislature has made
provision to achieve that reasonable rates of taxation are fixed
by local bodies, whatever may be the method employed for
this purpose- provided it is effective it may be said that there
is guidance for the purpose of fixation of rates of taxation. The
reasonableness of rates may be ensured by fixing a maximum
beyond which the local bodies may not go. It may be ensured -
by providing safeguards laying down the procedure for
consulting the wishes of the local inhabitants. It may consist in
the supervision by Government of the rate of taxation by local
bodies. So long as the law has provided a method by which
the local body can be controlled and there is provision to see
that reasonable rates are fixed. it can be said that there is
guidance in the matter of fix in rates for local taxation. As we

have alfeadz said there is pre- eminently a case for delegating
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the fixation of rates of tax to the local body and so long as the
legislature has provided a me-hod for seeing that rates fixed
are reasonable, be it in one form or another, it may be said
that there is guidance for fixing rates of taxation and the power
assigned to the local body for fixing the rates is not uncontrolled
and uncanalised. It is on the basis of these principles that we
have to consider the Act with which we are concerned."

(Emphasis Supplied)

.24, However, when paragraph 29 reproduced hereinabove,-is analysed,

it would be seen that the form in which the guidelines or limitation is to be

imposed cannot be laid down in general terms. It depends upon the
circumstances of each statute under consideration. In some cases, guidelines
may be in broad general terms and in some cases it may provide for fixing
maximum rate of faxation or in some cases it may be left to the discretion of
the local authority to make its choice in the matter of fixation oftax. Thereafter,
from paragraph 30 onwards, the provisions of checks and balance already
available in the statutory provision is taken note of and in paragraph 33 and
again in paragraph 35 certain provisions of the Corporation Act applicable in
the State of Delhi is considered and thereafter it is held that there are various
provisions in the Act which are nothing but guidelines and terms of conditions
laid down for the purpose of exercising the delegated power.

In paragraph 33, 34 and 35 the matter is so dealt with by the Hon'ble
Supreme Court:

"33. The first circumstance which must be taken into account
in this connection is that the delegation has been made to an
glected body responsible to the people including those who
pay taxes. The councillors have to go for election every four
years. This means that if they have behaved unreasonably and
the inhabitants of the area so consider it they can be thrown
out at the ensuing elections. This is in our opinion a great check
on the elected councillors acting unreasonably and fixing
unreasonable rates of taxation. This is a democratic method
of bringing to book the elected representatives who act
unreasonably in such matters,. It is however urged that S. 490
of the Art provides for the super-session of the Corporation in
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case if is not competent to perform or persistently makes default
in the performance of the duties imposed upon it by or under
the Act or any other law or exceeds ,or abuses its power. In
such a case the elected body may be superseded and all powers
and duties conferred and imposed upon the Corporation shall
be exercised and performed by such officer or authority as the
Central Government may provide in this behalf. It is urged that
when this happens the power of taxation goes in the hands of
some officer or authority appointed by Government who is not
accountable to the local electorate and who may exercise all
the powers of taxation conferred on the elected Corporation
by the Act. This however has not happened in the present case
and we need not express any opinion on the question whether
-such officer or authority would be competent to increase the
rates of taxes already fixed when the Corporation is superseded
or can impose new taxes which were not there at the time of
supersession. That is a matter which may have to be considered
when such a situation arises; but so long as the power of
taxation conferred by S. 150 is exercised by the elected body
there will always be a check in the form of the members thereof
having to face the electorate after every four years with the

liability of being thrown out if they act unreasonably. This check
which is inherent in an elected municipal body, must enter into
the verdict whether the delegation to such a body. even though
it is wide in extent, can be upheld on the basis that thisis a
method of controlling the actions of the elected bodv and setting

alimit to which it can go in the matter of taxation, even though
no maximum as such is provided in the Act. "

(Emphasis Supplied)

34.  Another guide or control on the limit of taxation is to
be found in the purposes of the Act. The Corporation has been
assigned certain obligatory functions which it must perform
and for which it must find money by taxation. It has also been
assigned certain discretionary functions. If it undertakes any
of them it must find money. Even though the money that has to
be found may be large,; it is not, as we have already indicated,
unlimited for it must be only for the discharge of functions
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whether obligatory or optional assigned to the Corporation.
The limit to which the Corporation can tax is therefore
circumscribed by the need to finance the functions, obligatory
or optional which it has to or may undertake to perform. It
will be not open to the Corporation by the use of taxing power
to collect more than it needs for the functions it performs. It
bannot, for example, raise the rate of taxation to such an extent,
as to provide a surplus which is much more than what it needs
for its-existence in carrying out the functions assigned to it,
subject to its having the minimum cash balance of Rs. 4,00,000
as provided in the Act at the end of a year. This is in our

" opinion another check which will guide the Corporation in

fixing its rates of tax under s. 150 aftertaking into account the
yield from obligatory taxes. Though the mere fact that specific

‘purposes and functions are set out in an impugned Act may

not be conclusive-it is one of the factors which should be taken
into account along with other relevant factors. It cannot
therefore be said that there is no guidance to the Corporation
in the matter of fixing rates of optional taxes, though it must be
admitted that a large discretion is left to it in this behalf. Even -
so there are limits to which the Corporation can go in fixing
these taxes and those limits like the maximum fixed for
obligatory taxes are the guidelines within which the taxing
power of the Corporation with respect to optional taxes must
be exercised. This power is exercised by-the Corporation after

- debate by the elected representatives of the local area which

the Corporation administers. In such circumstances we think
that there is a limit and guidelines provided by the Act beyond
which the Corporation cannot go.

35.  Another limit and guideline is provided by the necessity
of adopting budget estimates each year as laid down in s. 109
of the Act. That section provides for division of the budget of
the Corporation into four parts i.e., general, electricity supply,
transport, water and sewage disposal. The budget will show
the revenue and expenditure and these must balance so that
the limit of taxation cannot exceed the needs of the Corporation
as shown in the budget to be prepared under the provisions of

Hording Advt. Association Vs. State of M.P. (DB) 2629
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the Act. These four budgets are prepared by four Standing
Committees of the Corporation and are presented to the
Corporation where they are adopted after debate by the .
elected representatives of the local area. Preparation of budget
estimates and thieir approval by the Corporation is therefore
another limit and guideline within which the power of taxation
has to be exercised. Even though the needs may be large, we
have already indicated that they cannot be unlimited in the case
of the Corporation, for its functions both obligatory and
optional are well defined under the Act. Here again there is a
limit to which the taxing power of the Corporation can be
exercised in the matter of optional taxes as well, even though
,there is no. maximum fixed as such in the Act.".

25. Ifthe aforesaid circumstances are applied in the backdrop of the
provisions contemplated in the MP Municipalities Act, it would be seen that in
this case also the power of levying, collecting and fixing the tax is entrusted to
the Municipal Corporation through an elected body responsible to the people.
All elections to the Council take place every five years and an assumption has
to be drawn that the elected representative have acted or performed reasonably
in the manner of fixing the rates of taxation, keeping in view the public intérest.

26.  Iftheprinciple as detailed hereinabove in paragraph 33 is taken note
of, it is seen that the power of taxation in the State of MP is also exercised by
an elected body, therefore, an assumption has to be drawn that there will
always be a check in the form of the members doing so on the floor of the
house when the taxation provisions are discussed before its adoption.

27.  Finally, in paragraphs 37 and 38, the Hon'ble Supreme Court goes to
lay down the following principle:

".37. Finally there is another check on the power of the Corporation
which isinherent in the matter of exercise of power by subordinate
public representative bodies, such as municipal boards. In such
cases if the act of such abody in the exercise of the power conferred
on it by the law is unreasonable, the courts can hold that such
exercise is void for unreasonableness. This principle was laid down
as far back as 1898 in Kruse v. Johnson(1) in connection with a
bye-law made by a count council. In that case the county council
made a certain bye-law and its validity was challenged on the
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. ground that it was unreasonable, The Court held that a bye-law
could be struck down on the ground of unreasonableness but -
took pains to point out that in determining the validity of a bye- -
law made by a public representative body, such as-a county
council, the court ought to be slow to hold that the byelaw was:

- void for unteasonableness. The Court further held that" a bye-

. law so.made‘out ought to be supported unless it is manifestly
+ . partial and unequal in its operation between different classes, or
- unjust, ormade in bad faith, or clearly involving an unjustifiable
interference with the liberty of those subject to it." The same

. principle would apply to the fixation of rates of taxation and if per
chance the Corporation fixes rates which are unreasonable, there

is control in the court to strike down such an unreasonable impost.

- 38.  Onacareful consideration therefore of the various
provisions of the Act, we must hold that the power conferred
by s. 150 of the Act on the Corporation is not unguided in the

-.circumstances and cannot be sald to amount to excessive
-delegation." -

28.  From the aforesaid, it is clear that laying dowr of conditions and
limitations does not mean that it has to come from the State Government in
the form of orders, while imposing the tax. It can be done in the form of
various provisions already incorporated in the Statute namely, in this case the
MPMuncipal (sic:Municipal) Corporation Act,1956, and if the provisions of

the Act of 1956 and the conditions and various limits prescribed controlling
-the activities of the Municipal Corporation as contained in the Act are taken

note of, it would be clear that the conditions and limitations as laid down by
the Supreme Court in the case of Brrla Cotton Spinning and Weaving Mills

(supra) is in existence and, therefore on this count the Act cannot be termed
as unsustainable,

.29, Much emphasis was laid down by Shri A.M. Mathur, learned Senior
Advocate, to say that because no minimum or maximum rate of tax is

prescribed the entire resolution and the order for recovery of adequate tax is

. unconstitutional,

30. Inthisregard, it would be seen that prior to the amendment to the MP
Mumclpalltles Act, section 132(9) as it originally existed contemplateda
provision for prescribing the niaximum and minimum limits of tax to be imposed
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by the Municipal Corporation. Sub-section (9) of Section 132 is reproduced
in paragraph 10 of this judgment. However, this clause was deleted vide
Amending Act 23 of 2003 with effect from 25.8.2003, and by removing the
provision for prescribing the maximum and mlmrnum limits as argued by Shri
P.X. Kaurav, the MP Municipalities Act, power of taxation contained under
section 132 was brought in accordance to the aims and object for incorporating
Article 243(X). The aims and object of Article 243(X) of the Constitution has
already been referred to hereinabove, which indicates that the powers of local
and urban bodies being inadequate in various matters, including taxation, the
constitutional amendment was made for incorporation Article 243 and by
removing the limits for prescribing the maximum and minimum; the MP
Municipalities Act was also brought in conformity with the requirement of
Article 243(X) of the Constitution.

31.  That being so, this conscious amendment by the State Government is
clearly an indication of the fact that discretion is given to the Municipal
Corporation in the matter of fixation of tax and selection of the minimum or
maximum as may be required and merely because the minimum or maximum
rate of tax has not been fixed, the provision cannot be termed as
unconstitutional, -

32.  That apart, the question as to whether the provision becomes
unconstitutional due to non-fixation of the minimum or maximum rate has already
been considered by a Coordinate Division Bench of this Court in the case of
MT Cloth Market Merchants Association (supra) and Hon'ble Justice G.P.
Singh, as he then was, in paragraph 8 of the aforesaid Judgrneut deals with the
matter as under:

".8. The learned counsel for the petitioner then submitted that
the imposition of all the three aforesaid taxes was invalid for
the reason that no maximum or minimum has been prescribed
by the State Government under section 132(6). A perusal of -
this provision would show that it is not obligatory for the
Government to prescribe any maximum or minimum with
respect to the amount or to the rate of taxes specified in Sub-
sections (1) and (2) of Section 132. When these limits are
prescribed, the Corporation's power of taxation must be
exercised within the limits but omission to prescribe the
maximum and minimum limits do not take away the power of
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the Corporation to impose the taxes. The learned counsel relied
upon Ganesh Ginning and Pressing Factory Vs. Municipal
Council, Anjad,. 1979 MPLJ 85 which related to the
construction of Sections 127(2) and 130 of the MP
Municipalities Act, 1961. Section 130 as then in force

_ authorized the Municipal Corporation to vary the tax within
the limits prescribed under Section 127(2). On a proper
construction of this provision it was held that unless the limits
were prescribed, the Municipal Council could not vary the
tax. The language of those sections was entirely different and
the case relied upon has no application here. ......".

33.  From'the aforesaid, it is established that merely because the maximum
and minimum rate of tax has not been fixed, the provision will not become
unconstitutional. Even the case of Garnesh Ginning and Pressing Factory
relied upon by Shri A.M. Mathur is considered, explained in this case of MT
Cloth Market Merchants Association.

34.  Accordingly, now as all the contentions advanced by Shri Mathur in
this regard are found to be unsustainable, we see no reason to uphold the
arguments advanced, particularly in the light of the principle laid down by the
Supreme Court in the case of Birla Cotton Spinning and Weaving Mills
(supra), from paragraph 28 onwards and particularly in paragraphs 33, 34
and 35 of the aforesaid judgment.

35.  Eventhough during the course of hearing, learned counsel for the
parties had referred to various judgments namely, Gulab Chand Modi (supra),
Meera Khandelwal (supra), Nagrik Upbhogta Manch (supra), Delhi Race
Course (supra) and Fun Multiplex (supra), but considering the fact that for
deciding the controversy involved in this petition, the principles laid down in
the case of Birla Cotton and Weaving Mills (supra), Sakshi Gopal Verma
(supra) and M.T. Cloth Market Merchant Association (supra) are sufficient.
It is not necessary now to refer in detail all the other judgments.

36.  Asfarasfixation of ground rent and the contention that the rate of tax
fixed is exhorbitant, it would be seen that the same has been done by the
Municipal Corporation keeping in view various factors like the population of
the city, the economic conditions and developed nature of the city, the area
where theradvertisement is to be put; the situation, location and various other



2634  Hording Advt. Association Vs. State of M.P. (DB) LL.R.[2015]M.P.

factors which is different for various areas. Even in the matter of imposition of
property tax in the case of Sakshi Gopal Verma (supra); this Court has held
that fixation of tax based on situation and location of the house is proper.

37.  That being so, as far as fixation of ground rent and the rate of tax is
concerned, as the Corporation through its councilors-the elected body, has
taken a decision to impose the tax at a particular rate, this Court does not
deem it proper to interfere with such a decision taken. The right of the
Municipal Corporation to fix taxes being in accordance with the procedure.
contemplated under law, no case is made out for interference on this count.

38.  Asfarasthe contention that in fixing the tax, the provisions of section
366(II) has been violated is concerned, this question has been considered by
the Division Bench in the case of M/s Sagardeep Advertising (supra) and the
matter has been dealt with in the followmg manner:

- "(@  The power to impose tax on advertisements and to
regulate all activity including advertisements on -
Corporation land, streets and open spaces withinthe -
Corporation area and to charge rent or fee vests is in
the Corporation,

(¢)  thatSection 366 of the Act only prescribes the general
conditions of Licences and permissions but doesnot deal
with the mannerin which the application shall be processed ~
nor does it prescribe any procedure to cater for a situation
like the present one where several persons apply for .
installing advertisement boards or hoardings at the same
place and same time or the manner in'which their rival
claims should be considered.....

17.  Astherespondent authorities in the instant case are
levying tax and charging rent and not a fixed licence
fee as envisaged by the taxing provisions, the contention
of the learned counsel for the petitioner that in the
absence of prescription of maximum and minimum limit,
no fee can be levied by the Corporation deserves no
consideration and is hereby rejected.”

39.  Itisseen that the provisions of section 366 only prescribes the general

)
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conditions for granting license and permission and does not deal with the
question ofadvertisement, which is dealt with separately by a bylaw, therefore,

the contentiori of the petitioner with regard to violation of section 366 cannot
be accepted, as in Bhopal Municipal Corporation the provision for grant of
advertisement is contemplated by a statutory Bye-law and therefore, the

- general provision of Section 366(IT) with regard to license and permission

will not apply. To that effect also, the grounds ralsed by the petitioner is not
tenable and 1s accordingly rejected. .

40. Apart from the aforesaid, during the course of hearing, learned counsel
for the petitioner had invited our attention to a Notification available at page
26 of the paper-book and the by-laws of the Bhopal Municipal Corporation
Advertisement Bylaws, 1967 to say that the 1mpugned resolution now passed
is contrary to the rate of tax fixed in the Notification dated 27.2.1984 available

-at page 25, which is termed to be the bylaw. An’ argument was tried to be

advanced to say that the resolution now passed fixing the rate of tax is contrary
to the  bylaws is unsustainable.

41. I this regard it was pointed out by Shri Namau 1 Nagrath, Shri PX.
Kaurav " Senior Advocates, and Shri Sanjay Agrawal that the Notification
dated 7.2.1984 available at page 25 is nota bylaw. The bylaw is available
from page 26 onwards and the Notification at page 25 is nothing but a
resolution of the Mummpal Coxporatlon fixing the rate of tax in the year 1984.

42. We find this to be correct Ifthe Notlﬁcatxon dated 27.2.1984 available

- onrecord is analysed, it would be seen that this Notification is issued by the

Municipal Corporation, Bhopal and it.only reproduces a resolution in the
matter of fixing the tax for advertisement under section 133. What is filed at
page 25 is a Notification issued by the Corporation and now the impugned
resolutionis also nothing but a subsequent act of the elected body in fixing the
rate of advertisement. Accordingly, the Notification dated 27.2.1984 is also
a Notification fixing the advertisement at that point of time. It is neither a
bylaw nor part of the bylaw. It is an act akin to the one now undertaken:by

the Municipal Corporatlon inpassing the resolution for ﬁxmg the rate of taxes
only . . :

43. * "However, the bylaws ofthe Bhopal Municipal Corporatlon namely
the Bhopal Municipal Corporation Advertisement Bylaw, 1967 is available
ﬁom page 67 onwards and 1f this bylaw is analysed inits totahty it would be
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seen that no minimum or maximum rate of tax is prescribed in this byelaw. On
the contrary, bylaw 2(f) contemplates and provides that tax means a tax on
advertisement imposed in accordance to the provisions of section 132(2)(b)
and thereafter the bylaw only contemplates provisions for issuing an
advertisement giving the work of advertisement and various other aspects
indicated therein, but there is nothing in this fixing the maximum orminimum
rate of advertisement.

43.(sic:44)  That being so, the argument that was advanced to say that the
maximum and minimum rate of tax fixed by the impugned Notification is
contrary to the bylaws is a misconceived argument, which cannot be accepted.
Once on due analysis of the totality of the circumstances, we have recorded a
" finding that the imposition of tax by the Bhopal Municipal Corporation in the
matter does not suffer from the vices of being in excess of the delegation of
power and when we find that the imposition made and the action taken is
strictly in accordance to the constitution bench judgment of the Supreme Court
in the case of Birla Cotton Spinning and Weaving Mills (supra), we see no
reason to make any further indulgence in the matter. The arguments advanced
are wholly misconceived and cannot be accepted.

38.(sic:45) Accordingly, the petition being devoid of merits is dismissed.
Petition dismissed.
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WRIT PETITION
Before Mr. Justice R.S. Jha
W.P. No. 3617/2015 (Jabalpur) decided on 31 March, 2015

SANDIP TRIPATHI " .Petltloner
Vs.
STATE OF M.P. ... Respondent

Service Law - Appointment on Compassionate Ground -
Petitioner was appointed on the post of Shiksha Karmi Grade-III on
compassionate ground in the year 1998 - Petitioner seeks appointment
on the post of Asstt. Teacher as another person has been so appointed
on compassionate ground - Held - Petitioner was appointed in the year
1998 and has filed the petition in the year 2015 - No averment that he
was entitled to be granted appointment on the post of Asstt. Teacher
on the basis of qualification held by him but was denied - Petitioner
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also failed to establish parity - Petition dismissed. (Paras 3 to 6)
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Case referred :
(2010) 2 SCC 59.
Rajnesh Kumar Pandey, for the petitioner.

(Supplied: Paragraph numbers)
ORDER
R.S. JHa, J. :- Heard on the question of admission.

2. The petitioner has filed this petition praying for a direction to the
respondent authorities to grant appointment to the petitioner on the post of
Assistant Teacher w.e.f. 1998.

3. The prayer made by the leamed counsel for the petitioner is based on the
contention that the petitioner was granted compassionate appointment by the
respondent authorities on the death of the petitioner's father who died while in
harness as Shiksha Karmi Grade-IIl in the year 1998. 1t is contended that since
then the petitioner is working on the said post. However, another person Shri
Gyanendra Kumar Sharma was granted compassionate appointment on the post
of Assistant Teacher in Sidhi District. It is submitted that in such circumstances as
the petitioner is also entitled to claim parity, he has filed the present petition fora
direction to the authorities to grant him appointment on the post of Assistant Teacher
from 1998. It is submitted that the petitioner has filed a representation before the
authorities which has not yielded any result and, therefore the respondents be
directed to decide the same,

4, Having heard the learned counsel for the petitiorier, itis observed that
the petitiorier was appointed and is working as Shiksha Karmi Grade- ITI
since 1998 whereas the petitioner has filed the present petition in the year
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2015 without giving any reasonable acceptable explanation for.the huge delay
and laches of 17 years on his part. It is further clear that the petitioner has not

made any contention or averment in the petition that the petitioner was entitled

 to be granted appointment on the post of Assistant Teacher on the basis ofthe
qualification held by him but was denied the same nor has the petitioner been
able to establish any parity with the said Shri Gyanendra Kumar Sharma who
is from a different district than the petitioner.

5. The Supreme Court in the case of Um‘an of India and Others vs.
" M K. Sarkar, (2010) 2 SCC 59, has held that petitions that are filed after
considerable delay and latches espousing dead cases cannot be reopened by
issuing directions by the High Court for consideration of the representation in
the following terms:-

“14. The order of the Tribunal allowing the first application of
respondent without examining the merits, and directing the
appellants to consider his representation has given rise to
unnecessary litigation and avoidable complications. The ill-
effects of such directions have been considered by this Court
in C. Jacob v. Director of Geology and Mining, (2008) 10
SCC 115 = (2008) 2 S€C (L&S) 961 (SCC pp. 122-123,
para 9) -

“9. The courts/tribunals proceed on the assumption,
that every citizen deserves a reply to his representation.
Secondly, they assume that a mere direction to consider
and dispose of the representation does not involve any
'decision’ on rights and obligations of parties. Little do
‘they realise the consequences of such a direction to
'consider'. If the representation is considered and
accepted, the ex-employee gets a relief, which he
would not have got on account of the long delay, all by-
reason of the direction to 'consider. If the representation
is considered and rejected, the exemployee files an
application/writ petition, not with reference to the,
original cause of action of 1982, but by treating the
rejection of the representation given in 2000, as the
cause of action. A prayer is made for quashing the
rejection of representation and for grant of the relief

Wy
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claimed in the representation. The tribunals/High
Courts routinely entertain such applications/petitions
ignoring the huge delay preceding the representation,
and proceed to examine the claim on merits and grant
relief, In this manner, the bar of limitation or the laches
gets obliterated or ignored.”

15.  Whenabelated representation in regard to a ““stale” or
“dead” issue/dispute is considered and decided, in compliance
with a direction by the court/tribunal to do so, the date of such
. decision cannot be considered as fumishing a fresh cause of action
" forreviving the“dead” issue or time-barred dispute. The issue of
- litnitation or delay and laches should be considered with reference
to the original cause of action and not with reference to the date
on which an order is passed in compliance with a court's direction.
Neither a court's direction to consider a representation issued
. without examining the merits, nora decision given in compliance
with such direction, will extend the hmltatlon, orerase the delay

and laches.”

16. A courtor tribunal, before directing “consideration” -
of a claim or reptesentation should examine whether the claim
or representation with reference to a “live” issue or whetherit -
is with reference to a “dead” or “stale” issue. If it is with
reference to a “dead” or “stale” issue or dispute, the court/
tribunal should put an end to the matter and should not direct
-consideration or reconsideration. If the court or tribunal
deciding to direct “consideration” without itself examining the
merits; it should make it clear that such consideration will be
. without prejudice to any contention relating to limitation or
delay and laches..Even if the court does not expressly say so,
. that would be the legal position and effect.”

6. In view of the aforesaid facts and circumstances, the petition filed by
the petitioner suffers from delay and laches and as the direction as sought for
by the petitioner cannot be issued as has been held by the Supreme Court in
the case of M. K. Sarkar (supra) I do not find any merit in the petition which
is, accordlngly, dismissed. .

* Petition distissed.
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WRIT PETITION
- Before Mrs. Justice S.R. Waghmare
W.P. No. 3169/2014 (Indore) decided on'6 April, 2015

JAYWANT I ....Petitioner
Vs.
VARSHA & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 6 Rule 1 7 -Amendment -.
Application for amendment of plaint was filed when the defence evidence
was going on - Allowing the application on payment of cost of Rs. 1000/-
would not mitigate the circumstances - Delay not properly explairied -
Petition allowed - Amendment application rejected. (Para 6)
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Cases referred :

2008(4) MPLJ 269, 2010(4) MPLJ 643, 2009(3) MPLJ 122,
2013(2) MPLJ 22, 2014(3) MPL] 331, 2015(1) MPLJ 92.

Brajesh Pandya, for the petitioner.
Radheshyam Yadav, for the respondents,

ORDER

MRs. S.R. WAGHMARE, J. :- By this petition under article 227 of
Constitution of India, the petitioner Jaywant has challenged the order dated
06/02/2014 passed by the 4th Civil Judge, Class II, Indore in Civil Suit
No.29A/ 14 allowing the application filed by the defendant under Order 6
Rule 17.

2. Briefly stated the facts of the case are that the plaintiff had filed an
application under Order 6 Rule 17 of the C.P.C. pleading that since there was
to be a partition of the disputed house and the front portion should be allowed
to the plaintiff independently and independent possession to be granted to the
plaintiff. Trial Court, on considering the application allowed the application
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and hence the present petition by the defendant.

3. Counsel for the defendant/petitioner has vehemently urged the fact that
considering the proviso to Order 6 Rule 17 of the C.P.C., the amendment should
not be allowed after the trial had commenced, unless the Court came to the
conclusion that in spite due diligence the party could not have raised the matter
before commencement of the trial. The Counsel vehemently submitted that the
application has been filed at the belated stage by the plaintiff when'the issues were
already framed, the plaintiff witnesses have been examined and the defendant/
petitioner was leading his evidence. He urged that the issues were framed on
07/05/2010 and recording of the plaintiff evidence had started on 09/02/2011.
The recording of evidence of defence witnesses had also started and cross
examination was being conducted when to fill up the lacuna, the present application
has been filed. The application has been duly resisted. Besides, the Counsel also
_ stated by the said amendment, the entire nature of the suit would be changed and
in the circumstances the said amendment should not be allowed.

Counsel submitted that by the proposed amendment the nature of the
suit will be changed since the very nature of the claim of the petitioner would
be changed. Moreover, the cause of action which accrued to the plaintiff at
the time of filing of the suit should include whole of the claim and facts not so
pleaded, then it must be deemed that the plaintiff may relinquish any portion
of his claim in order to bring the suit within the jurisdiction of the Court and
such right had already accrued to the petitioner/defendant and in pursuance
to Order 2 Rule 2 of the C.P.C., plaintiff has omitted to sue in respect of the
particular.portion of his claim it should be deemed that he has relinquished his
right and now he cannot take action afterwards and sue in rcSpect of the
portion so-omitted.

Counsel submitted that the learned Judge of the trial Court has failed
to consider the Proviso of Order 6 Rule 17 of the C.P.C. The words used are
due diligence and the purpose of the proviso is to curtail delay and expedite
the hearing of the case. Counsel place reliance on Chander Kanta Bansal vs
Ranjinder Singh Anand 2008(4) M.P.L.J. page 269; Mankunwarbai vs
Vinod Kumar 2010(4) M.P.L.J. page 643 and Vidyabai and others vs
Padmalatha and others 2009(3) M.P.L.J. page' 122 to state that the
amendment should not be allowed after the trial has commenced and unless
the Court comes to conclusion that in spite of due diligence the parties could
not raise the matter before the commencement of the trial.
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Counsel submitted that he has already pointed out that the'case was at
the time of cross examination of defence witnesses when the defendant was
leading his evidence and valuable right under Order 2 Rule 2 had already
accrued to the defendant/petitioner,

Counse] for the petitioner also Placed reliance on Virgo Industries (Eng,)
Private Limited vs Venturetech Solutions Private Limited 201 3(2) M.PL.J.
page 22 to state that the suit was for partition; in the present case the defendant
has made his independent claim by his over tact (sic:overt act) then the plaintiff
could not have come with such a prayer at such a late stage to claim the front

portion of the house. Also relying on Paraschand and others vs Rao Rajendra

Singh and another 2014(3) M.PL.J. page 331 Counsel submitted that the plaintiff
was well aware of the facts mentioned in the amendment application; yet did not
explain delay and reasons for not incorporating same fact in his plaint. Then such
an amendment application ought not to have been allowed and the order was
quashed by the High Court. Similarly, in the matter of Dashrath and another
vsRajubai and another 2015 (1) M.P.L.J. page 92, the Court found that when
due diligence was not exercised by the party, no application can be allowed after
the commencement of the trial. Counsel for the petitioner prayed that the impugned
order be set aside and the Trial Court be directed to continue the trial from the
stage where it was stayed. C

4, Counsel for the respondent, per contra, has vehemently urged the fact
that undoubtedly an amendment application was filed at delayed stage, however,
cause of action accrued to the plaintiffthen on 16/12/2013 on the day of Dutta
Jayanthi, the respondent categorically refused to partition the disputed part of the
house and hence it was necessary to make specific averment in the plaint defining
the claim of the plaintiff'to the front portion of the house. ’ .

However, placing reliance on Chander Kanta Bansal (Supra) Counsel
stated that the Apex Court has observed that Trial Court are not rejecting the
application for amendment but it was necessary to consider whether the nature of
the suit thus would have been changed and in the present circumstances the suit
was filed for partition and nothing adverse would be caused to the respondent.
The plaintiff was only defining his claim to the suit property and nothing new was
being put forth to adversely change or affect the defendant. Moreover, Rs.1000/-
as cost have already been imposed by Trial Court and the Trial Court has correctly
held that the entire claim has to be considered at one go and that the amendment
proposed was therefore bonafide. Counsel submitted that it was not proper for

by
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the petitioner/defendant to object at this'stage, Counsel prayed that petition was
without merit and the same be dismissed. - -

5: On conmdenng the above submissions, I find that it is utmost important
to consider Order 2 Rule 2 of the C.P.C, Proviso 2 Order 6 Rule 17 of the
C.P.C., to decide whether the amendment proposed by the plaintiff was
bonaﬁde apparently the suit was filed by the plaintiff in the year 2010 and

.when the issues were framed the plaintiff has completed recording of his

evidence, the respondent has also started the recording of his evidence and
cross examined several w1tnesses and now only for material particular the

' plamtrff has filed the said application to claim that in the portion the plaintiff'is

entltled to the front portlon of the house and possession should be given
mdependently tothe plamtrﬁ" .

6.. Ifind that the claim was already deﬁned when the suit had been ﬁled
by the plaintiff in the year 2010. Merely saying that cause of action accrued
on.16/12/13 would be incorrect under the circumstances Order 2 Rule 2
categorically states that: however, suit shall include whole of the claim which
plaintiffis entitled if the plaintiff omits to sue in respect-of any portion of his
claim then he shall not, after wards, sue in respect of that portion omitted.

Undoubtedly he shall create an impediment to the.actual physical portion of
thehouse property as claimed by the respondent/plmntrﬁ' in the present petition.
However, the fact that cannot be marginalized or blinked away is that due
diligence could have always been exercised by the plaintiff as vehemently
urged by the Counsel for the petitioner and under the circumstances merely
imposing of cost of Rs.1000/-would not miti gate the citcumstances and this
Coirt is of the firm view that the delay has not been reasonably explained as
to why the claim was not defined in the terms of the proposed amendment
earlierat the time of filing of the suit and in this view of the matter, the petition
isallowed. The impugned order is hereby sef aside and only in the interest of
justice; it is observed at the time of final decision of thé suit; the Trial Court -
shall keep i in mind; the amendment proposed by the plamtlﬁ' The Trial Court

© isdirected to proceed with the case as if amendment appllcatlon has not been

moved and amendment if any made be strnick off

7. Thewrit petltlon 1s allowed Cost of Rs 1 500/—be pard to the Counsel,
ifcertified. -

. C.c.as per rules

Petition allowéd.
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WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P. No. 21670/2013 (Jabalpur) decided on 15 April, 2015

YOGIRAJ SHARMA (DR.) ...Petitioner
Vs. o
STATE OF M.P. & ors. ...Respondents

A.  Constitution - Article 226 - Departmental Enquiry -
Judicial Review - Scope - Court is not constituted as a Court of Appeal
under Article 226 of Constitution - Court corcerned to determine
whether the enquiry is held by a competent authority and whether rules
of Natural Justice are not violated - Whether there is some evidence,
which the authority entrusted with the duty to hold the enquiry has
accepted and which evidence'may reasonably support the conclusion
that delinquent officer is guilty - High Courtcan not review the evidence
and to arrive at an independent finding - If the decision of authority is
vitiated by considerations extraneous to the evidence and merits case,
or if conclusion made by authority, is wholly arbitrary or capricious
and no reasonable person could have arrived at such a conclusion, imly
then interference is permissible. (Paras 10,11)

7 G1ETT — JWT 226 — ﬁﬂﬁﬂvrﬂra mﬁwgaﬁm‘aﬁr
— fovary — Wiggm @ Ig=8T 226 @ I, NATEI &1 Toq Fdiedg
RTE & WY ¥ T R T @ — <mred v RaiRe s @ gdite
g f5 71 Wi wem mfte gwT o Wi @ wenm T waie < @
fmt o1 Seoaa T feur T @ — @y T Sig Wiew @, o 9N .
Tt g1 Wiqma fear T @ R onfg Y9 &1 swie Wi T @
amﬁwwwﬁwdwgﬁﬁgaﬂmﬁmﬁaaﬁﬁimm
Tl ? — Sww Ao Wi @1 YAldai®eT T8l B gedl A w@dA
frepst ox 8l w€'9 G@ar — afy w1 foia wier 9o g $
T | R IR FRen ¥ gfYa gl F, stear afy mived g e
T e, quf wu @ e srerar aqfaa @ aem Hig A ghayw afe
T W8 & fred ) 9 tgw wedr 2, d9d a9 vy A4HT ¥

B.  Civil Services (Classification, Control and Appeal) Rules,
M.P. 1966, Rule 14 & 15 - Procedure for imposing Penalties - Charge
sheet containing charges, statement of imputation of misconduct, list
of documents and list of witnesses was supplied to petitioner - Petitioner
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was afforded an opportunity of inspection of documents - Supply of
documents at the stage of written statement of defence is not required
under Rule 14(4) - Petitioner never raised the plea of vagueness of
charges in the departmental enquiry - Documents sought by petitioner
were supplied to him - No question any prejudice on account of non-
supply of documents arise - It is also clear from enquiry report that
Enquiry Officer has assessed the evidence in respect of each article of
charge and has recorded a finding after considering the defence of the
petitioner - Departmental Enquiry has been conducted in accordance
with Rules, . ' : (Paras 15 to 24)

& . Rfea dar (Tffeer, Faaor siv adle) Aas, 71 1966, a9

-14'6'15—?777??11’#37@?#36'@_\’#?:7}7@747 ARYT ¥ gaag ANT-F,

PN B ARG BT GO, TS B A a0 Wikt @) il wferedt |
# wer @ ¥ — wiEdal B TR B AROET $ BT AR TS
foar T — Prm 14(4) @ Fwta whirer 3 fafew $o9 @ ™R W TWRW
WS &A1 AEES 6l 8 — Aifasreal 3 faarfa sma § w6 ) sreal &6
sl &1 Afare 6 i 8 — afiesdl g AR T TRy S IRE
T - mﬁmﬁqmﬁmmﬁmgwmm
TE Joar — o™ whdwT /@ a7 A we ? 5 wiaeal afer ¥ IRt @
e g @ Wig ¥ wien o1 [eaiea fear 8 qon wfreedl © qura )
e A v @ v fraed affafea fear @ — R g et @
agar dafaag ¥ 1F 2

G Civil Services (Classification, Conftrol and Appeal) Rules, M.E
1966, Rule 14 & 15 - Non Supply of Enquiry Report - Matter remitted back
to the disciplinary authority from the stage of supply of enquiry report for
proceeding further in accordance with Rules, 1966 - Disciplinary Authority
while taking final decision in the matter shall also take a decision regarding
entitlement of petitioner to consequentlal beneﬁts if so - Writ petition disposed
off. (Paras 24 & 25)

A Rifaer @ar (affeveor, faaaor v adia) FrRm, am 1966,
e 147 15 — Gra-gladeT @ a7 &7 — 9 1966 $ AER

amt 3 srfa o3 3y W9 gfdew @Y ol 3 W wR oAmen

SLARETHS S B Ay A fear T — W { skm fefa
AT I FTITETSTE T 3 wae F #f Prfa aw i wifaemeal
TR AT afs 15 31 F1 sweR § — R afasr g @ srdr @
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Siddharth Gupta, for the petitioner. o
R.N. Singh with Girish Kekre, G.A. for the re5pondents

ORDER

ALOK ARADEE, J. :- This writ petition has come ﬁp for adjudication
afresh pursuant to an order of remand passed by the Division Bench in the
background of facts which are stated infra.

2. The petitioner was promoted vide order dated 02.12.1998 to the post
of Director, Public Health and Family Welfare, Government of Madhya
Pradesh. By order dated 10.12.2007 the petitioner was compulsorily retired.
The aforesaid order was subject matter of challenge in Writ Petition No.386/
2008, which was allowed by order dated 14.11.2008. The order passed by
learned Single Judge was upheld vide order dated 23.07.2009 passcd by
Division Bench in Writ Appeal No.134/2009 granting liberty.to the respondents
to proceed further against the petitioner in accordance with law. Thcreafter,
on 26.8:2009 a charge sheet was issued to the petitioner.

3. The Enquiry Officer after conducting enquiry submltted the report on
05.10.2012 to the Disciplinary Authority, which after taking into consideration
the enquiry report, passed an order of dismissal of the petitioner from service
on 02.4.2013. The petitioner filed W.P. No.7618/2013 against the said order
which was withdrawn on 13.5.2013 with liberty to challenge the same in appeal
before the Appellate Authority under Rule 23 of M.P. Civil Services
(Classification, Control and Appeal) Rules, 1966 (hereinafter referred to as

bt i
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the "1966 Rules"). The appeal preferred by the petitioner was dismissed by
the Appellate Authority vide order dated 23.11.2013.

4. The: peutloncr challenged the aforesaid order in thei mstant Wit petition.
The writ petition was disposed of by learned Single J udge v1de order dated
18.11.2014 with the followmg directions:- :

"14. In view of the findings recorded by this Court in.the
present case and in view of the law laid down by the
. - Supreme Court in the case of B. Karunakar (supra) as well
wz- @S keepmg in mind the  provisions of Rule 9(4) of the Civil
"7 Service Rules, the perttzon filed by the petitioner is allowed
' 1o’ the éxtent of setting aside the impugned order of
punishment dated 2.4.2013 as well as the appellate order
dated 23.11:2013and the matter is remitted back to the
disciplinary authority for proceeding further from the
stage of furnishing of the enquiry report and thereafter
strictly following the procedure prescribed by the provisions
of the'Civil Service Rules as well as by the Supreme Court-
" inthe cases of Managing Director ECIL, Hyderabad and
others (supra) and R.P. Singh ("supra) and the Government
instructions issued Jrom time to time in this regard
including instructions regarding the steps to be taken after
obtaining the opinion and advise of the Public Service
Commission. 1t is further ordered that while the matter is
. remitted back for the aforesaid purpose, the petitioner
would be reinstated in service and would be treated to have
been placed under suspension from. the date of the
impugned order of dismissal. It is further ordered that the
authority while taking a final decision in the matter shall
also take a decision regarding the consequential benefits,
if any, to which the petitioner would be entitled including
payment of the period under suspension, backwages etc.
as held by the Supreme Court 'in the above cited cases.

135, It is further made clear that this Court has not
expressed any opinion on any of the other issues raised by
the petitioner-before this Court and, therefore, the
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petitioner would be liberty to take up all these issues before
the authority as well as in any subsequent proceedings
taken up by him. In other words, as I propose to set aside
the impugned order only upon the grounds stated above, I
do not think it necéssary to advert to the other issues and
grounds raised by the petitioner 'in the present petition
" which are left open to be decided at the appropriate stage."

5. Being aggrieved by order of learned Single Judge, the petitioner filed
Writ Appeal No.884/2013. The Division Bench by ordér dated 05.1.2015
set aside the order dated 18.11.2014 passed by learned Single Judge and
remitted the matter for fresh consideration. The relevant extract of the order

reads as under:- .

"Having perused the impugried judgment and the other
record accompanying the memo of appeal and considering
the arguments of both the sides, we are of the considered
view that the learned single Judge has committed a manifest
error in not dealing with the issue, which would go to the
root of the matter. In other words, if the appellant was to

_succeed on the first contention that the entire enquiry is
vitiated on account of the vagueness of the charges levelled
against him, inwhich case, the question of ordering remand
for further or fresh enquiry before the Disciplinary
Authority would not arise. To buttress this argument,

reliance has been placed on the two authorities of the Apex
Court referred to above. If the main contention succeeds,

the question of directing remand before the Authorities
would not be necessary. In our opinion, the learned Single
Judge ought to-have dealt with this issue in the first place
as it goes to the root of the matter and not merely confine
the decision to one point as has been done.

We also find force in the argument of the appellant
that the learned Single Judge ought to have addressed the
other contention which was specifically raised during the
arguments that non-supply of material documents has also
vitiated the Departmental Enquiry. At the same time, we

ol



Al

LL.R.[2015]M.P. Yogiraj Sharma (Dr.) Vs. State of M.P. 2649

.may observe that the argument of the appellant that the
> Disciplinary Authority has overlooked the preliminary

report and the favourable findings recorded therein which
" ~exonerates the appellant from the charges levelled, is a
" ‘matter, which may ot vitiate the entire disciplinary action

as that-error can always be corrected if and when occasion

arises. In other words, that contention will not go to the

-root of the matter. or entail in finding that the entire
i dtscrplmarjz action is vmared

* Nevertheless, for the reasons already recorded, we
deem it appropriate to set aside the Jjudgment and order
dated 18:11.2014 passed in WP No.21670/2013 and
Instead, relegate the parties before the learned single Judge
for fresh consideration of the said writ petition on its own

“merits in accordance with law on all issues/grounds urged -

by the appellant. except ‘the opinion already recorded on
the-contention” of the consequence of non- -supply of the
enquuy report and non-issuance of the show-cause notice. "

6. Leamed counsel for the petltxoner subm1tted that charges levelled
against the petitioner are vague, perfunctory and false in its contents. The
necessary \documents, namely, record of Reproductive Child Health Care
Society was never produced in the enquiry proceeding nor the same was
supphed to the petitioner and in the absence of document the petitioner could
not file his written statement of defence. It is further submitted that certain
1mportant witnesses, namely, P.L. Manglani and Joint Director, Dr.B.S.Chouhan

‘were not examined as witnesses in the departmental eqnuiry (sic:enquiry) even

though their names have been mentioned in the records of Departmental Enquiry
as witnesses. It is also urged that Enquiry Officer has omitted to.consider
relevant matenal 1.e. record of RCH Society. It is pointed out that the i inquiry
officeracisasa quasi _]udlclal authority and is an independent adjudicator,
However, the Enquiry Officer has sidelined the preliminary inquiry reports
and should have summoned the récords, of Reproductive Child and Health
Care Society. It is contended that there is no assessment of evidence of each
article of charge and no séparate finding has been recorded in respect of each
article of charge by the Enquiry Officer, which amounts to violation of Rule
14(23) of 1966 Rules. It is further submitted that the incidence, mannerand .
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" nature of allegation ought to have been mentioned in the article of charges and
since the departmental inquiry was based on documentary evidence, the same
ought to have been supplied to the petitioner. It is also urged that there isno
evidence to support the charges levelled against the petitioner and the defence
of the pet1t10ner has not been considered and the findings recorded by the
inquiry officer are perverse. - :

7. Itis argued that the ratio laid down by a Bench of this Court in case of
Swami Prasad Yadav Vs. State of M.P. And Others 2011 (3) MPLJ 317
has not been followed by the Enquiry Officer and the copy of the inquiry
report has not been supplied to the petitioner. Lastly it is urged that the order
.passed by the Division Bench is an open remand and right to obtain the
documents in the departmental inquiry is co-related with Article 311(2) of
Constitution of India. In support of aforesaid submissions reliance has been
placed on the decisions in the cases of Savai Singh Vs. State of
Rajasthan,(1986) 3 SCC 454, Anant R. Kulkarni Vs. Y.P. Education Society
and others, (2013) 6 SCC 515, Anil Glorkar Vs. Bilaspur Raipur Kshetriya
Gramin Bank and others, (2011) 14 SCC 379, State of U.P.Vs. Saroj
Kumar Sinha, (2010) 2 SCC 772, State of M.P.Vs. Chintaman.Sadashiv
Vishampayan, AIR 1961 SC 1623, State of Punjab Vs. Bhagat Ram, (1975)
1 SCC 155, Trilok Nath Vs. UOI & others, (1967) 1 SLR 759, Venkatesh
Guru Rad Vs. Syndicate Bank (KAR HC), (2005) 1 LLN 242, TUOI Vs..

Prakash Kumar Tandon, (2009) 2 SCC 541, UOI Vs. Dinanath'S. Karekar,

(1998) 7 SCC 569, R.K.Vashishth Vs. UOI and others, (1993) Supp.1

SCC 431, PCCF, AP Hyderabad Vs, T.Bhaskar Rao, (2006) 7 SLR 849(AP
HC), Dr. Ramesh Chandra Tyagi Vs. UOI and others, (1994) 2 SCC 416,

M.V.Bijlani Vs. UOI & others, (2006) 5 SCC 88, Swami Pra.s'ad Yadav
(supra), UOI Vs. Gyanchand Chattar, (2009) 12 SCC 78, UOI Vs.

K A.Kittu and others, (2001)1 SCC 65, PNB Vs. K. X.Verma, (2010) 13

SCC 494, Indu Bhushan Dwivedi-Vs. State of Jharkhand. and others,

(2010)11 SCC 278, Mohd. Yunus Khan Vs. State of U.P and others, (2010)
10 SCC 539, UOI & others Vs. R.P.Singh, (2014) 7 SCC 340, Deepali

Gundu Surwase Vs. Kranti Junior Adhyapak Mahavidyalaya & others -

(2013) 10 SCC 324.

[

8. On the other hand, learned senior counsel for the respondents while.
inviting the attention of this Couirt (sic:Court). to the prayer clause of writ.
petition has submitted that petitioner has not sought the relief of quashment of

L ]
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charge-sheet and enquiry report. It is further submitted that Rule 14(4) of -
1966 Rules only requires the list of documents to be supplied. The petitioner
has never raised any objection in the departmental enquiry that the charges
levelled against him are vague. For the first time in the writ petition the issue
with regard to vagueness of charges has been raised. It is further submitted

- that no ground was taken in the reply filed before the Enquiry Officer that

charges levelled against the petitioner are vague and the petitioner participated
in departmental enquiry. Therefore, the petitioner is estopped from raising
such an issue. While referring to the charge-sheet dated 26.8.2009, it was
pointed out that liberty of inspection of document was provided to the
petitioner. However, he did not avail the same, It is further submitted that if
the Department had not ‘examined two important witnesses, namely,
P.L . Manglani and Dr.B.S.Chouhan, the petitoner (sic:petitioner) could have
examined them as defence witnesses. It is also submitted that petitioner never
demanded the records of RCH society and since the Enquiry Officer has not
placed reliance on the preliminary enquiry reports and the records of RCH
society, therefore, it was not necessary to supply the same. it was pointed
that all the documents sought for by the petitioner were supplied to him. It is
also submitted that in view of order passed by Division Bench the order of
remand is a limitéd remand, and the charges are specific, definite and clear
and, therefore no prejudice was caused to the petitioner by alleged non-supply
of documents. Lastly, it is submitted that power of judicial review is not directed
against the decision but is confined to the decision making process and the

~ Court does not sit in appeal over the merits of decision and it isnotopento

re-appreciate and re-appraise the evidence led before the Enquiry Officer
and to examine the finding recorded by the Enquiry Officer as a court of
appeal. In support of his submissions the learned senior counsel has placed
reliance on the decisions in Om Prakash Mann vs. Director of Education
(Basic) & others, (2006) 7 SCC 558, Anant Kulkarni (supra), S.B.I. Vs.
Bidyut Kumar Mitra and others, (2011) 2 SCC 316, Chandrama Tewari
vs. Union of India, (1987) Suppl. SCC 518, Syndicate Bank and others
vs. Ventakesh Gururao Kurati, (2006) 3 SCC 150, Biecco Lawrie vs.
State of West Bengal, (2009) 10 SCC 32, Food Corporation of India vs.
Padmakumar Bhuvan, 1999 SCC (L&S) 620, State of U.P. Vs. Man
Mohan Nath Sinha and another; (2009) 8 SCC 310, and 1.0.C. Ltd and
another vs. Ashok Kumar Arora, (1997) 3 8CC 72 ‘
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9. In view of submissions made on both sides, followmg issues emerge
for consideration in this writ petition:-

(a) Whether the order passed by the Division Bench is an order of open :
remand or limited remand? '

(b)  Whether the petitioner could not file his written statement of ciefence,
in the absence of documents, which tantamounts to violation of Rule
14(4) of 1966 Rules?

(c) Whether the charges levelled agamst the petitioner are vague
| perfunctory and false in its contents?” '

d Whether the petitioner has suffered any prejudice on-account of non-
supply of documents in the departmental enquiry proceeding ?

()  Whether the petitioner has suffered any prejudice on account of non-
production of records and non-supply of documents of RCH Society
to him which amounts to violation of Rule 14(15) of 1966 Rules ?

® Whether the petitioner has suffered prejudice in the departmental
enquiry proceeding on account of non- examination of witnesses,
namely, P.L. Manglani and Dr. B. S. Chouhan ?

g Whether the Enquiry Officer omitted to consider the relevant material
i.e. therecord of RCH Society and has rightly 31delmed three prehmmary
enquiry reports?

(h)  Whether the Enquiry Officer has assessed the evidence in respeet of
“each article of charge and has recorded finding on each article of charge
and the reasons therefor in the enquiry report?

§)) Whether there is no evidence in the enquiry to sustain the charges
against the petitioner and the defence of the petitioenr (sic: pet1t1oner)
has not been considered by the EnquiryOfficer in the enquiry report.

10.  Before proceeding to deal wlth the issues involved in this writ petition,
it is apposite to bear in mind the scope of judicial review with regard to
interference with the decision of departmental authorities. In State of 4.P v.
- Sree Rama Rao, AIR 1963 SC 1723 it has been held that High Court is not
constitued in a proceeding under Article 226 of the Constitution as a court of
appeal over the decision of the authorities holding a departmental enquiry
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against a public servant. It is concerned to determine whether the enquiry is
held by an authority competent in that behalf, and according to the procedure
prescribed in that behalf, and whether the rules of natural justice are not
violated. Whether there is some evidence, which the authority entrusted with
the duty to hold the enquiry has accepted and which evidence may reasonably
support the conclusion that the delinquent officer is guilty of the charge, itis’
not the function of the High Court in a petition for a writ under Article 226 to
review the evidence and to arrive at an independent finding on the evidence.
The aforesaid view has been reiterated by the Supreme Court in the case of
B.C.Chaturvedi vs. Union of India, (1995) 6 SCC 749.

11. It is equally settled in law that interference with the-decision of
departmental authorities can be permitted, while exercising jurisdiction under
Article 226 of the Constitution, if the decision of the authority is vitiated by
considerations extraneous to the evidence and merits of the case, or if the
conclusion made by the authority, on the very face of it, is wholly arbitrary or
capricious and no reasonable person could have arrived at such a conclusion,
or grounds very similar to the above. The Disciplinary Authority is the sole
judge of the facts, if the enquiry has been properly conducted. The settled
legal position is that if there is some legal evidence on which the findings can
be based, then adequacy or even reliability of that evidence is not a matter for
canvassing before the High Court in a writ petition filed under Article 226 of
the Constitution. [See: High Court of Judicature at Bombay vs. Shahsikant
S. Patil and another; (2000) 1 SCC 416]. Simialr view has been taken in
Registrar General, High Court of Patna vs. Pandey Gajendra Prasad
and others, (2012) 6 SCC.357.

12.  Inthe case of Krishan Yadav vs. State of Haryana, AIR 1994 SC
21 66 it has been held that there may be a case where the holders of public
offices have forgotten that the offices entrusted to them are a sacred trust and
such offices are meant for use and not abuse. Where such trustee turn to
dishonest means to gain an undue advantage, the scope of judicial review
attains paramount importance. It has further been held that the Court must
bear in mind that judical (sic:judicial) review is not akin to adjudication on
merit by reappreciating the evidence as an appellate authority. Thus, the Court
is devoid of the power to re-appreciate the evidence and come to its own
conclusion on the proof of a particular charge, as the scope of judicial review
is limited to the process of making the decision and not against the decision
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itself [See: S.R. Tewari vs. Union of India, (2013) 6 SCC 602].-

13.  Bearingin mind the aforesaid well settled legal propositions with regard

to scope of judicial review in respect of interference with the decisions of

departmental authorities, the issues in the writ peutlon are being dealt with ad-
seriatim.

14, Issue No.(a):

The learned Single Judge in view of law laid down by the Supreme
Court in the case of Managing Director, ECIL, Hyderabad and others vs.
B.Karunakar, (1993) 4 SCC 723 had quashed and set aside the impugned
order of punishment dated 02.4.2013 as well as the order dated 23.11.2013
passed by the Appellate Authority and had remitted the matter to the disciplinary
authority for proceeding further from the stage of furnishing enquiry report
and thereafter to proceed with the departmental enquiry against the petitioner
in accordance with the procedure prescribed, in the 1966 Rules. The petitioner
was directed to be reinstated in service and was treated to have been placed
under suspension from the date of impugned order of dismissal. It was further
directed that the Disciplinary Authority while taking final decision in the matter
shall take a decision with regard to consequential benefits, if any, to which the
petitioner would be entitled including the payment of period under suspension,
backwages, etc. Being aggrieved, the petitioner preferred the writ appeal,
namely, W.A No.884/2014 by which the Division Bench remitted the matter
for fresh consideration of writ petition on its own merits in accordance with
law on all issues/grounds urged by the petitioner except the opinion already
recorded on the contention of consequence of non-supply of the enquiry report
and non-issuance of the show-cause notice. Thus, all the issues which have
been raised by the petitioner except the issue relating to consequence of non-
supply of enquiry report and non-issuance of show-cause notice, have to be
dealt with in this writ petition. Thus, the first issue is answered by stating that
it is permissible for the petitioner to raise all issues in the writ petition except
the issues relating to consequence of non-supply of enquiry report and non-
issnance of show-cause notice as the finding in this regard has already been
upheld in favour of the petitioner by the Division Bench

15. Issue no. (b):
Rule 14(4) and Rule 14(5)(a) & (b) of 1966 Rules, which have bearing
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_ on the second issue, read as under:
' 14, Ih’:r'pqedure for imposing penalties.

(4).  The Disciplinary authority shall deliver or cause
to be delivered to the Government servant a copy of the
article of charge, the statement of the imputations of
_ mtsconduct or misbehaviour and a list of documents and
] mmesses by which article of charge is propsoed
(sic:proposed) to be sustained and shall require the
. Government Servant to submit, within such time as may
be specified, awritten statement of his defence and to state

] whether he desares to be heard in person,

5 (a) On recezpt of the written statement of defence, the
-discipilnary authority may itself inquire into such of the
article (sic; arncles) of charge as are not admitted or, ifit
* considers it necessary so to do, appoint, under sub-rule
(2), an inquiring authority for the purposes; (sic:pirpose;)
. .and where all the articles of charges have been admitted
o+ .by the Government servant in his written statement of the
defence the disciplinary authority shall record its finding
_ on each charge after taking such eviedence (sic:evidence)
* as it may think fit and shall act in the manner laid down in

' rule 15.

«.+(B)" - If no written statement of defence is submitted by
the Government servant, the disciplinary- authority may
itself inquire into the articles of charge or may, if it

. considers it necessary to do so, appoint, under sub-rule
(2), an inguiring authority for the purpose.” .

16. - From perusal oﬁRulq 14(4) of 1966 Rules it is evident that Disciplinary
Authority is under an obligation to supply article’of charge, statement of
imputations of misconduct or misbehaviour and a list of documents and
witnesses by which article of charge is proposed to be sustdined and shall
' require the Government servant to' submit, within such time, as may be
specified, written statement of his'defence and t0 state whether he is desires
t0.be heard in person. It is noteworthy to state that there is no requirement in
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the Rules for supply of documents at the stage of filing of written statement of
defence. Rule 14(5)(b) provides for consequence of not filing written statement
of defence. In such a case, the disciplinary authority may itselfi inquire into the
article of charges or may, if it considers it necessary to'do so, appoint, under
sub-rule (2) an inquiring authority for the purpose.

17.  Inthe instant case, by communication dated 26.8.2009 the petltloner
was asked to submit written statement of defence w1thm a period. of 15 days
and was directed to appnse the follomng

(§))] Whether the petitioner requires personal hearing?

(i1) Whether the petitioner wants to file any document or w1tness in his
defence and the details of the record and witness whxch the petlnoner
wants to produce in his defence; : :

(i) The petitioner was also asked to contact within a penod of ten days

in the office of FannlyWelfare & Health Department (Medical Branchl) |

to examlne the documents alonngth the list of documents.

(iv) The petmoner was apprised that in case the written statement of
. defence was not filed within a period of 15 days exX parte proceedmg
shall be taken against him.,

18.  Alongwith the aforesaJd eommumcatlon the charge—sheet containing
the charges, statement of imputation of misconduct, list of documents and list
of witnesses were also sent to the petitioner, which was received by him on
20.09.2009.  The list of witnesses contained the names of following four officers:

(a) Dr. P.N.S.Chouhan Divisional Joint DlI‘EOtOI' Rewa Division, Rewa

(b)  Rakesh Munshi, Joint Director (Planning & Management), D1rectorate
Health Services, Bhopal :

(¢) -O.P.Garg, Retired Assistarit Engmeer (T ransport) Directorate, Health
Services, Bhopal . :

(d) V.K.Gupta,Assistant Grade-I1, Directorate, Health Serviceé Bhopal.

The petitioner on receipt of aforesaid communication did not submit
h1s written statement of defence. As per the version of the petitioner, he had

submitted communication dated 30.9.2009, by which, he had demanded certain

documents. However, it is pertinent to mention that aforesaid document is not

e
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available in the record of the departmental enquiry proceeding which has been
produced before this Court. The aforesaid document also does not bear any
acknowledgement to show that it was received by the authority to whom it
was addressed Besides that, as stated supra, the supply of documents at the
stage of written statement of defence’is not required under Rule 14(4) of the
1966 Rules. The petitioner was afforded an opportunity of inspection of the
documents. However, the petitioner even failed to avail of aforesaid opportunity.
Therefore, the contention of the petitioner that petitioner was unable to file his
written Statment of defence in the absence of documents and the same
tantamounts to violation of Rule 14(4) of the 1966 Rules does not deserve

_ acceptarnice. Accordlngly, the issue No.(b) is answered i in negative.

19.  Issue No. (¢):

The proceeding in the departmental enquiry was commenced agamst
the petitioner on19.3 2010. The petitioner participated in the proceeding of
departmental enquiry and sabmitted his written brief on 07.9.2012. Thus, the
departmental enquiry was conducted against the petitioner in a span of about
two and half years. The petitioner participated in proceeding of departmental
enquiry without any demur and did not raise any objection at any stage of

‘proceeding in the departmental enquiry that the charges levelled against him

are vague. Even in written brief, which was submitted by the petitioner on
07.9.2012 before the Enquiry Officer, no such objection has been taken that
the charges levelled against the petitioner are vague and perfunctory and,
therefore;he was unable to submit effective reply to the charges. The petitioner
is, thus, estopped from raising any issue with'régard to vagueness of charges.
[See: Om Prakash Mann-(supra)].

Even OthCrWlSe from perusal of article of charges and the statement
of imputation of misconduct, which are reproduced below for the facility of
reference, by no stretch of imagination, can be said that the same are vague
or perfunctory.: - -
o . _ = 377?1‘!7‘—‘17?::“

FEAT AY. g faeg Rifder war 1357 (T, [A3aT vg

et Frga—1966 a}ﬁw 14(:f)$3zﬁv%fﬁv:ranvivan‘é7??ﬁﬁ'
réfa‘mﬁs’ -
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For the aforesaid reasons, the decisions relied upon by the petitioner
in the cases of Savai Singh (supra)., Anant R. Kulkarni (supra), Anil Golkar
(supra) and Gyanchand Chhatar (supra) have no application to the obtaining
factual matrix of the case. Therefore, this issue is also answered in negative.

2_0. Issue No.(d}):

. Theproceeding of the departmental enquiry shows that en 05.5.2010
the petitioner.demanded copies of documents as per list and tie proceeding
was adjourned t0:24.5.2010..0n24.5.2010, on accoiint of absence of the
petitioner the proceeding was adjourned to 08.7.2010. On 08.7.2010, it was
recorded by Enquiry Officer that petitioner did not file his written statement
of defence and, therefore, the proceeding was fixed for recording of evidence
of departmental witnesses. On 07.2.2011, the Presenting Officer produced
certain documents before the Enquiry Officer and the case was adjourned to

o -
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07.4.2011. The order-sheet recorded by the Enquiry Officeron 07.4.2011
reads as under; . .

"7/4/2011 . .
wegamar I S g fér_rk_vfﬁ‘mﬁ'[) o
HTTet ARFY & AT o wufeerg;
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+ Thus, the aforsaid order-sheet is signed by the petitioner: It is-evident
that most of the documents were made available to the petitioner on 07.4.2011.
Thereafter, on 27.6.2011 on the request made by the petitioner to produce -
the documents in his defence. The proceeding was adjourned to.04:8.201 1.
The order-sheet dated 27.06.2011 reads as under :-, o

- "27/6/2011 I o
gl dReR SE Oy P sufed).
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The order-sheet recorded by the Enqulry Officar on 26.09.2011 reads
as under :-

"26/9/2011
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It is pertinent to mention here that petitioner has signed the order-
sheet. Thus, it is evident that all documents including the documents which the
petitioner wanted to produce in his evidence were supplied to him and the

. case was fixed for recording of statement of departmental witnesses. On
27.12.2011, the petitioner was present alongwith his Defence Assistant to
cross examine the departmental witnesses. The order-sheet dated 27.12.2011 '
reads as under :-

“27.12.2011
. gegaEal JETRT ST ¢y fare auikerd/
T AT L WWWWW?HW/
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-On 24.7.2012 the witness, namely, Dr. PN.S. Chouhan was cross-
examined on behalf of the petitioner. The order-sheet dated 24.7.2012 reads
as under :-

“24.7.2012;
segawal SRE gt Sorarerr TRT TuRerT
HTGNT SErre) ST qiereT w9 aEmE euRed

s SR @ e AT T S BT v
WWWW/WWWWWWWW
T _ ‘ ‘
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HIX GIt FEATY 2715 6,78 /2012

On 06.8.2012, the petitioner was examined and he closed his evidence.
Thereafter, the case was fixed for 23.8.2012 for filing of written brief, The
petitioner filed his written brief on 07.9.2012. Thus, from perusal of order-
sheets of the departmental enquiry proceeding, it is evident that the entire
documents sought for by the petitioner were supplied to him. Therefore the
question of any prejudice on account of non-supply of documents does not
arise. The decisions relied by the petitioner in the cases of State of Punjab
(supra), Triloknath (supra), Venkatesh Guru Rao (supra) and Dinanath
(supra) are of no assistance in the facts of the present case. Accordingly, this
issue is also answered in negative. ' -

21. Issues No.(e) & (1)

From perusal of order-sheet dated 26.9.2011, it is evident that all the
documents sought for by the petitioner in his defence were supplied to him. In
any case, the petitioner was at liberty to summon the documents of RCH
Society. Similarly, the petitioner could have examined witnesses, namley,

-P.L.Manglani and Dr.B.S.Chouhan as defence witnesses and, therefore, in
the facts and circumstances of the case no prejudice, whatsoever, has been
caused to the petitioner. Since the petitioner had not made any application for
summoning the aforesaid witnesses, therefore, reliance placed on the decision
in the case of Prakash Kumar Tandon (supra) is misconceived. Rule 14(15)

i

&
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of thc Rulcs reads as'under :- \

- "I 4(1 5). If it. shall appear necessary before the close of
the case on beha{f of the disciplinary authority, the inquiring
authority may, in its discretion, allow the Presenting
Officer, to produce evidence not included in the list, given
to the Government servant or may itself call for new
evidence or recall and re-examine any witness and in such
case the Government servant shall be entitled to have if
he demands it, 'a copy of the list of further evidence
proposed to e (sic:be) produced and an adjournment of
the inquiry for three clear days before the production of
such new evidence, exclusive of the day of adjournment
and the day to which the enquiry is adjourned. The
inquiring authority shall give the Government servant an
opportunity of inspecting such documents before they are
taken onthe record. The inquiring authoity (sic:authority)
may also allow the Government servant to produce new
evidence, if it is of the opinion that the production of such
evidence is necessary in the interest of justice. '

. Note:- New evidence shall not be permitted or
. called for or any witness shall not be recalled to fill up
any gap in the evidence. Such evidence may be called for
only when there is na (sic:an) inherent lacuna or defect in
the evidence which has been produced originally.”

From perusal of the enquiry report it is évident that the Enquiry Officer has in
its:discretion, not called for new evdience (sic:evidence) and other than the
one which is produced by the Department. Therefore, the question of infraction
of Rule 14(15) of the 1966 Rules in the facts of the case does not arise.
Accordingly, issues No.(e) & (f) are answered in the negative.

22, -,. Issue No.(g):

From perusal of the enquiry report it is evident that the Enquiry officer
has neither reférred to the records of RCH Society nor relied upon three
preliminary enquiry reports. The fifidings recorded by the Enquiry Officer are
based on material on record. The Eqnuiry (sic:Enquiry) Officer on the basis
of evidence adduced before it, has recorded findings and found the charges
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to be proved. It is well settled legal position, as stated supra that it is not
within the domain of this Court to reappreciate the evidence of departmental
proceeding in exercise of its jurisdiction under Article 226 of the Constitution
of India. Therefore, the aforesaid issue is answered accordingly.

23. Is‘sue No.(h):
The extract of Rule 14(23) of the 1966 Rules, which is relevant for
determining this issue, reads as under :-

"14(23)(i) After the conclusion of the i mqutry, areport shall
be prepared and it shall contain-

(@)  the articles of charge and the statement of the
imputations of misconducts or misbehaviour;

(b)) the defence of the Government servant in respect
of each articles of charge;

(c)  an assessment of the evidence in respect of each
article of charge; and

(d)  thefinding on each article of charge and the reasons
therefor." -

The aforesaid Rule requires that report shall contain the article of charges,
~ statement of imputations of misconduct, defence of government servant in respect
of each article of charge, assessment of the evidence in respect of each article of
charge and finding on each article of charge and reasons therefor. From perusal of
enquiry report itis evident that it contains article of charges, imputation of misconduct
and that the Enquiry Officer has assessed the evidence in respect of each article of
charge and hasrecorded a finding inrespect of each article of charge and has also
assigned reasons therefor. Therefore, decision in Swami Prasad Yadav (supra)
has no application to the facts of the instant case as the aforesaid decision is an
authority for the proposition that if there is no analysis by the Enquiry Officer, the
same would tantamount to violation of Rule 14(23) of 1966 Rules. Similarly,
decision in M.V Bijlani (supra) is of no assistance to the petitioner as Enquiry
Officer has assessed the evidence and has assigned reasons for recording findings.
There is no requirement under Rule 14(23) of the 1966 Rules that finding has to
be recorded separately in respect of each article of charge. Therefore, the
contention that there has been infraction of Rule 14(23) of the Rules cannot be
accepted. Accordingly, this issue is answered in negative,

A
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24,  Issue No.{i): : ,

From perusal of inquiry report it is evident that Enquiry Officer has
analyzed the evidence adduced before him and recorded a finding for holding
the charges to be proved against the petitioner. The contention of the petitioner
that defence of the petitioner has not been considered is also factually incorrect
as from paragraphs 13, 14 and 24 of the inquiry report it is evident that defence
of the petitioner has duly been considered by the Enquiry Officer. Therefore,
decision in the case of K. 4. Kirru (supra) does not apply to facts of the case.
The enquiry report, by no stretch of imagination, can be said to be either
based on no evidence or the same can be termed as perverse. Accordingly,
the aforesaid issue is also answered i inthene gatlve

24. - Thus, itis evident that departmental enquiry has been held against the
petitioner in accordance with 1966 Rules. The petitioner has been supplied the
documents and has been provided defence assistance. The petitioner was allowed
to cross-examine the witnesses and was afforded opportunity to adduce evidence.
On the basis of evidence adduced in Departmental Enquiry proceeding by the
Enquiry .Officer, the charges were found to be proved. Thus, no case for
‘interference with the departmental enquiry proceeding under Article 226 of the
Constitution of India is made out. However, admittedly, as has been held by the
learned Single Judge, which finding has beenaffirmed by the Division Bench,
copy of the enquiry report was supplied to the petitioner on 07.6.2013, after
issuance of impugned order of termination on 02.4.2013. Further, admittedly the
show-causé otice was also not issued to the petitioner before passing of impugned
order of punishment. Therefore, in view of law laid down in B.Karunakar (supra)
the impugned orders dated 02.4.2013 and 23.11.2013 passed by Disciplinary
Authority as well as Appellate Authority are hereby quashed and set aside. The
matter is remitted to the Dlsc1plmaryA1rth01r1ty for proceeding further from the
stage of furnishing enquiry report and thereafterto proceed in accordance with
the provisions of 1966 Rules. The petitioner is also directed to be reinstated in
service and would be treated to have been placed under suspension from the date
of order of dismissal. The Disciplinary Authority while taking a final decision in the
matter shall also take a decision regarding entitlement of petitioner to consequential
benefits, if any, to which the petitioner would be entitled including payment of
salary for the period under suspension, backwages, etc.

25. " With the aforesaid directions the writ petition is dlsposed of.
Petition disposed of.
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WRIT PETITION
Before Mr. Justice Rajendra Menon &
Mr. Justice Sushil Kumar Gupta .
© W.P. No. 7628/2015 (Jabalpur) decided on 5 August, 2015

COMMERCIAL ENGINEERS & BODY BUILDING

COMPANY LTD.(M/S) : ...Petitioner-
Vs. " '
DIVISIONAL DY. COMMISSIONER & anr. . - . ...Respondents"

A Value Added Tax Act, M.P. (20 of 2002), Sections 2(o), 14 -
Rebate of Input Tax - Petitioner purchased material from a registered
dealer after payment of VAT - Material was used for making a plant and
machinery which was ultimately used for manufacturing final product -
Provision of Section 14 is applicable - Matter- remitted back for
reconsideration in the light of interpretation. - °  (Paras 10 to 16)
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B. Constitution - Article 226 - Maintainability of petition -
Alternative Remedy - If a substantial legal question for interpretation.
is involved, Writ Court can directly interfere - As far as grant of benefit
of rebate of input tax is concerned, is to be decided on admitted facts
for which no dispute or enquiry into factual aspects of matter is called
for - Petition maintainable. : (Paras 7to 9) -
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ORDER

The Order of the Court was  delivered by :
RAJENDRA MENON, J. :- Challenge in this petition under Article 226 and 227
of the Constitution is made to an order dated 28.2.2015 passed by the
Divisional Deputy Commissioner, Commercial Tax, Jabalpur, imposing tax
liability on the petitioner's establishment in accordance to the provisions of
Madhya Pradesh Value Added Tax (hereinafter referred to as “the VAT™).
The legal question canvassed by the peétitioner in this petition is as to whether
the petitioner is entitled to.Input tax credit while determining their liability
under the VAT Act ? And as to what is the exact meaning of certain provisions
containgd in Section 14 of the M.P. VAT Act providing for Input tax credit?
The issue is as to whether the petitioner is entitled to Input Tax credit in respect
of tax paid Input purchased from a registered dealer used by the assessee in
manufacturmg of the final product ? ‘

2. Petitioner has its manufacturing units in various places as are indicated
in para 5.1 of the writ petition and its principal commercial place of businéss
is situated in Napier Town, Jabalpur. They carry out manufacturing of the
bodies for motor vehicles, their components, railway components and E.S.P.
Components like filters to be used in power plants etc. Apart from
manufacturmg and sale of these articles job work on behalf of the railway
admmlsn'atlon is also carried out in the busmess premises of the petitioner.

3. It is a case of the petitioner that for the purpose of manufacturing
bodies of motor vehicle, petitioner had purchased certain components for a
total amount 0f Rs.97,99,69,327/- from a registered dealer M/s Vijay Steel
Yard. The components so purchased are ultimately used in the manufacturing
of the final product. Infact, the components purchased was used for fabricating
plant and machinery which is then used for manufacturing of the final
manufacturing product i.e. the motor vehicle body. It is a case of the petitioner
that the material purchased from M/s Vijay Steel Yard were tax paid and are
converted into components which is used for creating the final product,
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therefore, the benefit of rebate on input tax as provided under Section 14 of
the VAT Act is to be granted to the petitioner. However, as the revenue has
held in the impugned assessment order that the material so-purchased from
M/s Vijay Steel Yard are consumed by the petitioner and not sold, the benefit
of Section 14 or rebate on the input tax cannot be granted.

4, Shri S. Ganesh, learned Senior Advocate invited our attention to the
provisions of Section 2(0) of the VAT Act, i.e. the definition of “Input Tax” as
detailed herein under :-

“2(0) “input tax” means an amount paid or payablc by way of
tax under Section 9 by a registered dealer in respect of the
purchase of any goods specified in Schedule II, to a selling
registered dealer and who is liable to pay tax under the said
section on the sale of such goods”

And argued that the aforesaid definition of “input tax” means all and such
Schedule II tax paid goods which are purchased by one registered dealer
from another registered dealer after payment of tax by the selling registered
dealer. It is said that material purchased from M/s Vijay Steel Yard, a registered
dealer, was subjected to payment of tax and accordingly, the concept of “Input
tax™is applicable on such a sale. He thereafter referred to Section 14 of the
VAT Act which contemplates a provision for rebate on income tax rebate on
input tax, the said provision reads as under :-

“Sec.14. Rebate of Input tax

(1) Subject to the provisions of sub-section (5) and such ,
restrictions and conditions as may be prescribed, a rebate of
input tax as provided in this section shall be claimed by or be
allowed to a registered dealer in the circumstances specified
below-

(@  Where a registered dealer purchases any goods
specified in Schedule Il other than those specified in Part IIT
of the said Schedule within the State of Madhya Pradesh from
another such dealer after payment to him input tax for— -

...

(2) consumption or use for/in the manufacture or
processing or mining of goods specified in Schedule 1 for sale
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within the State.of Madhya Pradesh or in the course of inter-
state trade or commerce or in the course of export out of the
territory of India; or

3)........
(4)_use as plant, machinery, equipment and parts

thereof in respect of goods specified in ScheduleIT; or .......... ”

(Emphasis Supplied)

According to Shri Ganesh, learned Senior Counsel, a bare perusal of Section
14(1)(a)(2) and (4) clearly indicates that rebate shall be permissible when the
good purchased are utilized for consumption or use for / in the manufacturing
or processing of mining of goods. Further Section 14(1)(a)(4) provides for
rebate in case the purchased goods are used for plants, machinery, equipment
and parts thereof in respect of goods specified in Schedule II. According to
Shri Ganesh, goods purchased by the petitioner from another dealer are used
for fabrication into plant and machinery for manufacturing of the finished
product. Therefore, in the present case as the interpretation of Section 14 of
the VAT Act is called in question, it is a pure question of law. This petition
under Article 226 of the Constitution is maintainable as it is only this Court
which can interpretate and decide such a complicated question of law. It is
said that even though similar provision are contained in the Central Excise Act
and rules framed therein with regard to grant of Input tax credit known as
“MODVAT” and subsequently now known as “CENVAT” have been
interpreted in various judgments but as the benefit of input tax on similar
analogy under Section 14 of the VAT Act is yet to be decided, it is argued that
petitioner is entitled to file the writ petition before this Court without resorting
~ to the statutory remedy of appeal provided in the VAT Act. He argues that the
following substantial quesuons are involved in the matterand therefore, petition
should be entertained :-

(1) - - Canthe benefit of Section 14 be denied on

: input steel materials, where VAT has already been paid

- on purchase from another dealer and the materials so

- purchased are used to fabricate plant and machinery

which is. then used for the manufacture of the end
products sold by the petitioner ?

2) - ) Whether beneﬁt of Section 14 can be extended
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to goods purchased for fabrication of plant and
machinery in order to produce the finished product-?

3) © Whether denial of benefit under Section 14 to
purchases used for fabricating plant and machinery,
‘which will ultimately be used for manufacturing the
finished produect, would amount to double taxation
thereby defeating the very purpose and object of VAT
Act?

5. Shri Ganesh, learned Senior Counsel took us through the impugned

assessment order dated 28th February 2015, he produced an authentic
translation of the order and submitted that the only reason given in the impugned
order for rejecting the benefit i.e. rebate of input tax to the petitioner is‘that
the component purchased from M/s Vijay Steels Yard, Jabalpur, has been
" capitalized into plant and machinery and used by the petitioner. Itis held that
the material purchased from the aforesaid selling dealer has been consumed
and the final component which was made have been produced from the
machinery of the petitioner itself and thereafier sold. The department according
to Shri Ganesh feels that the components purchased from the M/s Vijay Steels
Yard, Jabalpur has been consumed by the petitioner in its plant and machinery
which is then used for making ofthe final product and therefore, Section 14-is
not applicable. Shri Ganesh argues that this approach of the department is
totally incorrect and unsustainable, He says that even though there are no
decided cases under VAT Act on-such an issue but under the provisions of the
Central Excise Act and the rules framed thereunder, in the matter of granting
MODVAT credit now named as “CENVAT™, similar provisions akin to Section
14 are available in Rule 57(A) and 57(C) of the Central Excise Rules, 1944
and he invites our attention to the said provision whichreads as under :-

| “57A. Applicability.- (1) The provisions of this section shall
apply to such finished excisable goods (hereinafter referred to
as the "final products", as the Central Government may, by
notification in the Official Gazette, specify in this behalf, for
the purpose of allowing credit of any duty of excise or the
additional duty under Section 3 of the Customs Tariff Act, 1975
(51 of 1975), as may be specified in the said notification
(hereinafter referred to as the "special duty") paid on the goods
uséd in or in relation to the manufacture of the said final products

%
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(hereinafter referred to as the "inputs") and for utilizing the
credit so allowed towards payment of duty of excise leviable
on the final products, whether under the Act or under any
other Act, as may be specified in the said notification, subject
to the provisions of this section and the conditions and
restrictions that may be specified in the notification: '

Prowded that the Central Goveriunent may specify the goods
or classes of goods in respect of Wthh the credlt of specified
) duty may be restrlcted

Explanatlon For the purposes of this rule, ' mpﬁts includes

(a) inputs which are manufactured and used within the factorv
of production, 1_n or in relation to, the manufacture of ﬁnal ’

products,

(b) paints and packaging materials, and

(c_) inputs used as fuel; but does not include ---

Rule 57C. Credit of duty not to be allowed if final products
are exempt - No credit of the specified duty paid on the inputs
used [in the manufacture of a final product (other than those
cleared either to a unit in a Free Trade Zone or to 2 hundred
per cent Export- Oriented Unit)] shall be allowed if the final
product is exempt from the whole of the duty of excise leviable
thereon or is chargeable to nil rate of duty.

Rule 57F. (1) The inputs in respect of which a credit of dutv
has been allowed under rule 57A -

(1) may be used in. or in relation to, the manufacture of final
products for which such inputs have been brought into the

factory;or )
(ii) shall beremoved, after intimating the Assistant Cortmissioner
" of Central Excise having jurisdiction over factory and obtaining a

dated acknowledgment of thé same from the factory for home
consumption or for export under bond.

Provided that where the inputs are removed from the facfory
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for homes consumption on payment of duty of excise, such
duty excise shall be the amount of credit that has been availed
inrespect of such inputs under rule 574

(Emphasis Supplied)

He submits that if the aforesaid provision is read it would be seen that it is pari
materia with the provisions of Section 14(1)(a), (2) and (4) and therefore, by
relying upon certain judgment of the Supreme Court while interpreting Rule 57(A),
(C) and (F) to draw an analogy and apply it in the present case. Shri Ganesh,
learned Senior Counsel invites our attention to the Jjudgments of the Supreme
Court in the case of Collector of Central Excise, Pune & Others Vs. Dai Ichi
Karkaria Ltd. And others—(1999)7 SCC 448 and took us through the provisions
of Section 57(A) the observations of the Supreme Court in para 18 thereof in
support of his contention. Para 18 of the said judgment reads as under :-

“18. It is clear from these Rules, as we read them, thata
manufacturer obtains credit for the excise duty paid on raw
material to be used by him in the production of an excisable
product immediately it makes the requisite declaration and
obtains an acknowledgment thereof, It is entitled to use the
credit at any time thereafter when making payment of excise
duty on the excisable product. There is no provision in the
Rules which provides for a reversal of the credit by the excise
authorities except where it has bcen illegally orirregularly taken,
in which event it stands cancelled or, if utilised, has to be paid
for. We are here really concerned with credit that has been
validly taken, and its benefit is available to the manufacturer
without any limitation in time or otherwise unless the
manufacturer itself chooses not to use the raw material in its .
excisable product. The credit is, therefore, indefeasible. It
should also be noted that there is no co-relation of the raw
material and the final product; that is to say. it is not as if credit
can be taken only on a final product that is manufactured out
of the particular raw material to which the credit is related.
The credit may be taken against the excise duty on a final
product manufactured on the very day that it becomes
available. “

(Emphasis Supplied)

3
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Thereafter he took us through another Judgment of the Supreme Court in the
case of Escorts Ltd, Vs. Commissioner of Central Excise, Delhi — (2004)7
SCC 214 and argued that in this case the assessee was a manufacturer of
tractor and the final product that came out was the tractor. The intermediate
product were the part which were manufactured and then were used in
producing final product of tractor. It was said that the intermediate product
which was used for manufacturing the Tractor would not be the final product.
In thls casé also benefit of MODVAT credit was granted. He invited our
attentlon to the principles laid down inpara 9 in support of his contention, so
also’ para 10 where other Judgmcnts of the Supreme Court have been
con51dered Para 9and 10 of the judgment in ﬂ‘LlS case reads as under :-

“9. In cases of manufacturers like the appellants, the final

product is the tractor. The intermediate product would be parts

~  Which are manufactured for being used in the tractor, In such

.acase the parts would not be the final product. Thus, Rule

57C would have no apphcatlon The mere fact that the parts

are cleared from one factory of the appellants to another

" factory of the appellants would not disentitle the ‘appellants

from claiming benefit of Notification No.217/86-CE dated

, 2.4.1986. As stated above, the notification itself clarifies that

the inputs can be used within the factory of production or in
any other factory ‘of the same manufacturer.

10. Mr. Lakshmikumaran relied upon the decision of this Court

* inthe case of CCE V5. Hindustan Sanitaryware & Industries
- wherein, in respect of this very notification, this Court has held
 that so long as duty is paid on the final product, the mere fact
that duty was not paid on the intermediate product would not
disentitle the manufacturer from the benefit of Notification
'No.217/86-CE dated 2.4.1986. I1i that case, the input was
plaster of Paris, the intermediate product was moulds made
out of the plaster of Paris, the final product was sanitaryware.
In our view, the facts of that-case are identical to the facts of

the present case. The ratio laid down therein fully applies to
ﬂllS case.”

" (Emphasis Supplied)
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6. Thereafter, he referred to the judgment of Central Excise Tribunal of
Delhi, Mumbai in support of his contentions and the judgmerits are reportedin -
2005(187) ELT 49 (Tri.Del.) - Commr. Of Central Excise; Lucknow Vs.
Seksaria Biswan Sugar Factory Ltd.; 2005(191) ELT 383 (Tri. Mumbai) —
Vidyut Metallics Pvt. Ltd. Vs. Commissioner of Central Excise, Mumbai-
V1 and 1998 (99) ELT 54 (Ttibunal) = SIEL Sugar Vs. Commissioner of
Central Excise, Meerutin support of his contention. Shri Ganesh accordingly
argued that merely because the inputs purchased by the petitioner from M/s
Vijay Steels was not directly used for manufacturing of the final product but as
it was converted into a material (plant and machinery) which was ultimately
used for manufacturing of final product, it is said that contention of the
respondent cannot be accepted. It is argued that if such a contention is
accepted, the benefit available to an assessee under Section 14 would be
negated and this could never be the intention of the leglslature

7. As far as objection raised by the respondents, with regard to
maintainability of the writ petition in view of the fact that a statutory remedy of
appeal under the M.P. VAT Act is available, Shri Ganesh argues that this is not
an efficacious remedy. Important questions of law with regard to interpretation
of statutory provision are involved and when such a question is involved, a
“Writ Court can always interfere in such matters and for the said purpose
relegating the petitioner to take recourse to the alternate remedy available is
not necessary. In support of the aforesaid contention, he invites our attention
to the judgment of the Supreme Court in the case of Paradip Port Trust Vs.
Sales Tax Officer and others — (1998)4 SCC 90; a judgment of the Delhi
High Court in W.P.(C) 10726/2006 — Glaxo Smithkline Asia P.Lid. Vs.
Assessing Authority, Special Zone Trade and Tax Department & Anr.decided
on 24th May, 2007; another judgment of the Supreme Court in the case of
Bharat Sanchar Nigam Ltd. And another Vs. Union of India and others —
(2006)3 SCC Pg.1 to say that evenif such an alternate remedy is available, if
a substantial legal question for interpretation is involved, the Writ Court or the
Supreme Court under Article 32 of the Constitution, can directly interfere, as
such Courts are more competent or equipped to decide questions of law
rather than quasi judicial authorities discharging statutory functions.

3. Shri Samdarshi Tiwari, learned counsel for the respondents submits
that once the remedy of appeal under the statute i.e. Section 46(1) of the VAT
Act is available and when the statutory authority are functioning, interference
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directly by this Court is not called for. In support of his contention he invites
our attention to the judgment in the case of Zunaid Enterprises Vs. State of
M:P. And others —2012(20) STJ 411 SC, a judgment of this Court in W.P,
No0.7872/2012 — SVIL Mines Vs. Commissioner, Commercial Tax and
another judgment of this Court dated 3.2.2014 in W.P. No.2622/2013 —
Michigan Rubber (India)- Ltd. Vs. State, and argues that as mixed questions
of law.and:fact are involved in this case and as there dre serious ‘disputed
questions of fact, a Writ Court should not exercise its jurisdiction directly.
Shri Samdarshi Tiwari took us through certain parts of the order passed by
the Assessing Authority to emphasis that the questioninvolved is not a pure
" question of law, it is mixed question of both law and fact and therefore,
jurisdiction should not be exercised directly, that apart he argued that the
interpretation of the department is correct and the benefit of input tax credit -
cannot be availed of by the petitioner for the simple reason that the material
purchased after payment of tax is not directly used for manufacturing ofthe
final product but is consumed by the petitioner. He submits that the
mterpretatlon advanced by Shri Ganesh is not correct :

9. Wehave heard learned counsel for the paI'tICS at length and we have
also con31dered the rival contentions. Before adverting to consider the question
of law, we may take note of the preliminary objection raised by Shri Samdarshi
Tiwari, learned Dy. Advocate General, with regard to availability of a statutory
remedy of appeal under Section 46(1) of the VAT Act. Normally when a
statutory right of appeal is available to a party, discretionary jurisdiction under
Article 226 of the Constitution are not exermsed particularly if questions of
facts whlch are in dispute are also required to be scrutinized while deciding
the matter. However, there ate exceptions to this normal rule and there are
large number of cases where bypassing the remedy of statutory appeal
available, jurisdiction is exercised by the High Court under Article 226 of the
Constitution. Even though Shri Samdarshi Tiwari tried to emphasize that there
are dlSpllth questions of facts involved inthe matter, we are of the considered
view that as far as the question of grant of benefit of rebate of i inputtaxtothe -
petltloner is concerned, it is a question to be decided on admitted facts for
which no dispute or enquiry into factual aspects of the matter is called for. It
is an admitted position that the assessee purchased certain material from M/s
Vijay Steels amounting to Rs.97,99,69,327/-, (VAT paid) and claimed the
rebate on input tax under Section 14. This material purchased, was used for
creating the plant and machinery which is ultimately used for making the final
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product and the duty was paid on the final product. According to the Revenue,
because the material purchased from M/s Vijay Steels was consumed by the
assessee in its plant and machinery to be used for making the final components
and as this component (i.e. plant and machinery) which was created from the
material purchased was not sold, they are not entitled for benefit of rebate on
input tax. These are the simple and admitted facts and as its application for
the purpose of granting benefit under Section 14 of the VAT Act is only required
to be adjudicated by us, we see no disputed facts involved in the petition.
That apart, the Supreme Court in the case of Paradip Port Trust (supra) has
. considered certain similar situation and has held that in such a situation the
High Court should entertain the writ petition and consider such questions which
involves interpretation of statutory provision instead of living it to the Taxing
Authorities to interpret such a provision. In the case of Bharat Sanchar Nigam
Ltd. (supra) the Hon'ble Supreme Court while exercising its jurisdiction under-
Article 32 of the Constitution had rejected similar objection with regard to
availability of alternate remedy when competency of the State to levy Sales
Tax in telecommunication service was questioned. In the case of Glaxo
Smithkline Asia P.Ltd. (supra), the Delhi High Court has taken somewhat
similar view and in a matter pertaining to interpretation of words “transfer of
right to use any goods” which occur in Dethi Sales Tax Act has held that when
question involved are of some importance and when they involve interpretation
of certain provision or meaning of technical statute, the interpretation must be
" decided by the High Court and cannot be left exclusively to be dealt with by
the statutory authorities. Analyzing the principles as laid down in the aforesaid
case and taking note of the jurisdiction to be exercised by us in this petition,
we are of the considered view that leaving it to the revenue to decide such a
question may not be proper. Instead, it would be more appropriate if we deal
with such questions and decide it in this petition under Article 226 of the
Constitution as it is a question with regard to interpretation of statutory
provision and no disputed question of fact as canvassed by Shri Samdarshi
Tiwari are-available. The judgments relied upon by Shri Samdarshi Tiwari are
all cases where disputed questions of fact and law were involved and it was
under those circumstances that this Court refused to interfere, whereas inthe
present case such is not the position,

10.  Accordingly, rejecting the obj ectionraised by Shri Samda:sﬁi Tiwari
with regard to maintainability of this writ petition, we proceed to decide the
matter on merits.
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1. Acomparisonofthe provision of Section 14 of the VAT Act with the provisions
of Rule 57A explanation thereto along with Rule 57C and 57F indicates that both the
provisions are infact paramateria with each other. Except for some difference in the
words used if the provisions of Rule 57(A)(1 (=) of the Excise Rules is taken note of,
itspeaks about applicability of the provision to such finished excise goods (i.e. the final
product) as may be specified in the notification, duty paid goodsused inrelation o the
manufacture of the said final product. The words are “used in relation to the manufiacture
of the final product”. Similarly in the Explanation (a) the word “input” has been explained -
toinclude “inputs which are manufactured and used within the factory of production,
“inorinrelation to, the manufacture of final products”. Here again, the words are “use
or inmanufacture of final product”. Likewise is Rule 57(F)(1)(i) also the words used
are “inrelation to the manufacture of final products”, Similarly, if the said provisions are
compared with Section 14, we find that the words used in Section 14(1)(a) and (4)
are “used as plant, machinery, equipments and parts thereof. in respect of goods,”
instead of using the word “inrelation to” as containedin the Excise Act, the words
used here i.e. in VAT Act are “in respect of goods”. Therefore, as per both these
provisions, if inputs or goods purchased are used in relation to manufacture of final
product and even if its use may be as a plant or machinery or equipments or part
thereof, inrespect of the goods, specified as the final product, the benefit of MODVAT,
CENVAT or “input tax rebate” can be claimed. Meaning thereby, it is not necessary
that the goods purchased from the registered dealer which is known as “input” should
be used directly for manufacture of the final product, It is sufficient if the input is used
inrespectof or in relation to a plant or machinery or a equipment which is ultimately
used for manufacturing the final product. That in fact, should be the interpretation of
the provisions of the Section.

12, Infact, Section 14 of the VAT Act contemplates a provision for rebate
of Input tax. Under Section 2(0) of the VAT Act, “input tax” it is an amount
paid or payable by way of tax under section 9 by a registered dealer in respect
of the purchase of any goods specified in Schedule I, to a selling registered
dealer and who is liable to pay tax under the said section on the sale of such
goods. Admittedly, the goods purchased by the present petitioner from M/s
Vijay Steels, a registered dealer, is after payment of tax under the VAT Act
i.e. as required under Section 9 of the VAT Act. Under Section 14(1)(a) and
sub section (2) and (4) thereof, rebates are available on input tax which is
permissible to be allowed to a registered dealer, when he purchases the goods
from another such dealer after payment of input tax (as has happened in this
case) and consumes or uses it for/ in the manufacture or processing or mining
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~ of goods or uses it as plant, machinery. equipment and parts thereof, in respect

of case specified in Schedule II. Admittedly, in this case petitioner has
purchased the goods from a registered dealer which was tax paid and the
goods so purchased has been used by the petitioner as plant and machinery,
which in turn has been put to use for making the final product as is specified in
Schedule IIi.e. the motor vehicle body which is sold and duty is paid. From
the order of the assessment it is seen that the Assessing Authority holds that if
the components produced after manufacturing and processing of the material
purchased from M/s Vijay Steels, is sold by the petitioner, they are entitled to
rebate on input tax under Section 14 but because they have consumed it for
use as a plant and machinery, they are not entitled to this benefit. This according
to us ¢annot be the correct interpretation of Section 14(1)(a) sub rule (2) and
(4) in view of the reasons and interpretation given by us in the preceding para.

. 13, Thatapart, in somewhat similar situation in the case of Escorts (supra)

also the appellant therein where manufactures of Tractors they purchased duty
paid inputs and used then for bringing out the final product i.e. Tractor. Here also
the final product was the tractor and the intermediate product was infact the part
which was manufactured in the first factory for being used for making the final
producti.e. tractor. While considering this question the Supreme Court held after
interpreting the provisions of Rule 57A and C that the intermediate product which
was ultimately used for manufacturing product which was input for manufacturing
the final product—tractor, was liable to be granted the benefit of MODVAT. In the
case of Escorts Ltd.(supra) another judgment of Supreme Court in the case of
CCE Vs. Hindustan Sanitaryware & Industries —(2002)7 SCC 515 has been
considered. In the case of Hindustan Sanitaryware (supra) the inputs were plaster
of Paris. Qut of this Plaster of Paris the intermediate product i.e. moulds were
made out and these moulds were used for making final product i.e. sanitary ware.
The Plaster of Paris was purchased after payment of duty and therefore, it was
held that the assessee is entitled for benefit of MODVAT/ CENVAT. If the case of
the present petitioner assessee is analyzed in the backdrop of judgment of Supreme
Court in the case of Escorts Ltd. (supra) and Hindustan Sanitaryware (supra),
we find that the material purchased from M/s Vijay Steels was used by the assessee
petitioner herein for converting it into plant and machinery. The plant and machinery
was thereafter used for making the final product. Therefore, as the material
purchased from M/s Vijay Steels after payment of VAT was used for making a
plant and machinery which was ultimately used for manufacturing the final product,
_therefore, in the light of principles laid down in the case of Escorts Ltd. (supra)
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and Hindustan Sanitaryware (supra), we see no reason for rejecting the
preposition putforth by Shri Ganesh. Similar is the position with regard to
manufacturing of sugar and various other products, considered and decided in
similar manner by various Excise Tribunals in the judgment relied upon by Shri
Ganesh.

14.  The intention of the legislature in providing a provision for grant of

rebate of inpiit tax as contained in the VAT Act is akin to the provisions of

MODVAT credit and CENVAT Credit applicable in Excise Law and when
sub section 2 and 4 of Section 14(1)(a) indicates that the goods purchased

by aregistered dealer from another registered dealer after payment of duty is

used by the purchasing registered dealer or is consumed in the manufacturing

- or processing of something or used as a plant, machinery, equipment and

parts in respect of goods i.e. the final product is entitled for input rebate. If
that be the intention of the legislature in giving input rebate to a dealer then it
would be beyond the legislative purpose if the intention of the legislature is
interpreted as done by the department by holding that the material used or
consumed should be sold and should not be further used in respect of anything
for the making of a final product which is ultimately sold. ThlS could never be
the i mtentmn of the legislature.

15. We need not dwell into this aspect of the matter any further for the
simple reason that if the process for manufacturing of tractor which was

- considered by the Supreme Court in the case of Escorts Ltd. (supra) and

Hindustan Sanitaryware (supra), as detailed in the case of Hindustan
Sanitaryware (supra) is analyzed and if benefit of MODVAT and CENVAT
could be granted in the said case and when we find that purpose of introducing
Section 14 is akin to the provisions of MODVAT credit and CENVAT credit,
there is no reason for us in not accepting the interpretation, as canvassed by
Shri Ganesh and holding that in thie present case also the petitioner is entitled
to the benefit of rebate on input tax under Section 14, '

16.  Accordingly, we allow this petition and direct the Assessing Officer to
reconsider the matter in the light of the interpretation given by us and grant
input rebate to the petitioner in the matter of purchases made as detailed
hereinabove. ' '

17.  Withthe aforesaid, this petition stands allowed and disposed of.-

Petition allowed.

r
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COMPANY PETITION
. Before Mr. Justice Sujoy Paul '
Comp. Pet. No. 4/1997 (Gwalior) decided on 30 April, 2014

JIYAJIRAO COTTON MILLS ... Petitioner
Vs. .
B.LF.R., NEW DELHI & ors. ...Respondents

Service Law - Pension Scheme 1995 - Held - Where the PF
organization itself qualified the employees and took their contribution,
these employees must be treated as eligible employees for the grant
of pension. ' ' (Para 33)
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A.K. Jain, Vivek Jain & Mahesh Goyal, in support of these 1As.

K.N. Gupta with J.D. Suryavanshi & Ashish Saraswat, for the
Official Liquidator (OL).

' R.K. Goyal, for the PF Organization.

ORDER
Swioy Pauw, J. :- 1,A. Nos. 803/2012 AND 385/2013;:

By filing 1A No. 803/2012, the employees as per enclosed list (from
“Ishwar Krishna Tripathi to Ram Govind”) (1032 in Nos.) prayed that the
Provident Fund Organization (PF Organization) be directed to start pension
for these employees by treating the pay and allowances payable on 4.5.1998,

2. The Official Liquidator (OL) has filed reply dated 12.8.2013. The PF
Organization has also filed reply and stated that no relief is due to these
employees.

3. Before dealing with the rival contentions, it is necessary to narrate
certain relevant facts. Admittedly, J.C.Mill was wound up on 4.5.1998. The
PF Organization is paying pension to 6036 employees. 1032 employees have
preferred 1A No. 803/2012 with the prayer mentioned above. It was supported
by IANo0.385/2013 filed by the Trade Union.

4. The stand of the applicants is that the PF Organization has deducted-
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fund/contribution of 8037 employees. This includes names of 1032 employees,
for whom the present IA is filed. By drawing attention of this Court on the
report of Commissioner, Shri Trivedi, it is contended that as per his report,
7836 employees were on the rolls and this list of 7836 employees includes
names of present 1032 employees. It is common ground taken by Shri A K.Jain
and Shri Vivek Jain that since the contribution of 8037 employees is already
deducted by the PF Organization, they are entitled to get pension as per the
relevant Pension Scheme. By drawing attention of this Court on various
provisions of Pension Schemes of 1971 and 1995, it is urged that 1032
employees are eligible and are entitled to get pension.

5. Shri K.N.Gupta, learned senior counsel drew the attention of this Court
on a list, which is prepared by the OL and which was submitted before the PF
Organization. In turn, the PF Organization informed about certain deficiencies.
The attention of this Court is drawn on the objection of PF Organization
dated 29.2.2012, wherein it was mentioned that the list sent by the OL does
not contain his signature, in the list although pension account numbers are
given but it was not in chronological order. It is further mentioned that it is not
clear as to why along with 6036 members, the list of 1032 members was not
sent. Certain other informations were also required from the OL. In turn, the
OL by communication dated 22.5.2012 stated that the defects are cured,
henceforth, the communication will contain the signature of OL/Competent
Officer. As required, the list of 1032 employees was again sent by OL to the
PF Organization. In turn, the PF Organization wrote a letter dated 1.8.2013,
whereby it was informed to the OL that record is very old and process has
been started to search the record. It will take some time and after getting the
record, necessary information will be given. Thereafter, as canvassed by
learned senior counsel, no communication is received by the OL from the PF
Organization. It is only on 28.4.2014 an affidavit is filed by PF Organization
in this case, which is signed by Shri Salim Beg Mugal. In this affidavit, it is
contended that as per the information received from Indore Office, the relevant
record of J.C.Mill desired by OL is not available. The record of only 6036
employees is available at Gwalior Office and no other record was deposited
by the employer.

6. It isrelevant to mention here that during the course of argument, learned
counsel for the parties provided three compilations before this Court. It is
urged by learned counsel that the documents filed along with the record are
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again filed in these compilations and arguments were advanced on the basis of
these compilations. These compilations are marked as “A”, “B” and “C”.
Registry is required to keep these compilations in a sealed envelope along
with the record. ' '

7. ' The communication by the PF Organization dated 29.2.2012 is at
page 15 of compilation “A”, whereas reply of OL is at page 12 of the said
compilation. °

8. Learned counsel for the OL submits that as per the list prepared by the
Commissioner, pension can be started in favour of 1032 employees. He further
submits that PF Organization has already taken contribution of 8037 employees,
which includes present 1032 employees. After having taken the contribution for
the entire set of employees, it is not open to the PF Organization to deny pension
to the deserving employees. It is submitted that along with the list furnished by
OL, the pension account number and date of membership was given to the PF
Organization. No sincere efforfs were made to ascertain the same.

9. Shri R.K.Goyal, learned counsel for the PF Organization prayed for
rejection of [As. It is submitted that as per Para 2 (f) of 1971 Scheme, the
option was required to be exercised by the employees. 1032 employees have
not exercised any option to become member of 1971 Scheme. The attention
is also drawn on Paras 3,4 and 6 of the said Scheme. It is submitted that the
employer was required to submit a series of statutory forms as per 1971
Scheme and 1995 Scheme. The employer has not paid the cheque or draft
nor paid the contribution of 1032 employees. In absence of fulfilling the statutory
requirements under 1971 and 1995 Schemes, the pension is not payable to
the employees. He relied on Para 18 of 1971 Scheme, which talks about
allotment of pension number to the pensioner. It is submitted that in absence
of any allotment of pension number, no pension is payable. By placing reliance
on para 15 of this Scheme, it is contended that the employer has not fulfilled
the statutory duty and, therefore, 1032 employees cannot get benefit. He
submits that the employees whose statutory record was provided to the PF
Organization by the employer, their pension has been started. )

10.  Shri R.K.Goyal, by relying on 1995 Scheme submits that along with
the scheme, there are statutory Form Nos.1,2,3,4,6 and 7. By taking this
‘Court to the entries of these forms, it is contended that the employer was
required to furnish information and documents in different heads. In absence
of furnishing these informations, the pension cannot be quantified and paid. In

“d
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nutshell, he submits that 1032 employees were neither member 0of 1971 Scheme
nor can become member of 1995 Scheme. He also drew the attention of this
Court on Paras 2,3,5,6,7,9,10,11 and 12 of 1995 Scheme. It is contended
that the necessary requirement as per these Paras are not fulfilled with regard
to 1032 employees and, therefore, they are not entitled for the monthly pension.
He also relied on the Court order dated 22.4.2009, whereby this Court
directed to give Rs.6,45,40,834/- to PF Organization in order to start revised
pension to the existing employees. He submits that this order makes it crystal
clear that the intention of this Court was to utilize the amount of contribution
for the purpose of grant of revised pension to the employees, who were already
receiving pension. Putting it differently, Shri Goyal submits that the employees,
who were already getting perision, became entitled to get revised pension on
the strength of the order dated 22.4.2009. Since this order was not put to
test and has attained finality, no pension beyond revised pension for existing
pensioners can be granted by this Court. By relying on the inspection report °
dated 11.4.2000, it is contended that the salary component of the year 1992
is considered in the inspection report. On a specific query from the Bench
whether there exists any material to show that salary component of 1992 was
considered in this inspection report, Shri Goyal submits that if number of
employees and their contribution is calculated, it will come to the amount
which is mentioned in the order dated 22.4.2009 and this amount can be
achieved only if the salary component of 1992 is taken into account.

11.  No other point is pressed by the parties.

12.  Ihaveheard learned counsel for the parties and perused the record in
the light of submissions.

13.  This Court on 9.1.2008 considered the OLR 16/0 filed by the OL.
By order dated 9.1.2008, Shri Trivedi, retired District Judge was appointed
as Commissioner to scrutinize the claim of the employees. The relevant portion
of this order reads as under:- -

“Official liquidator has filed OLR No. 16/0 whereby
he has prayed that some retired District Judge be appointed
for scrutinising the claims of the labours as well as other
secured creditors. None for the parties has objection for
appointment of Shri S.S.Trivedi, retired District Judge
residing at Sharda Vihar, Gwalior to scrutinise the claims.
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Official liguidator shall place all the claim received
by him from the workers and the secured creditors before
Shri Trivedi within a period of three weeks from today,
Shri Trivedi shall scrutinise the claims and submit his report . .
before this Court. If required, Shri Trivedi can also issue -
notice to a particular claimant, if he wants to do Jor
decision of his case. It is further made clear that while
deciding the claims, Shri Trivedi will keep in mind that if
there are decrees passed by some competent court, then he
will decide the claim accordingly and in accordance with
the requirement of Company Law. If any worker has not
filed any claim so far, he may file his claim before the
official liquidator within a period of one month from today.
The official liguidator shall forward his claim to Shri
Trivedi within a period of fifteen days from the date of
receipt of the claim. This exercise shall be completed by
Shri Trivedi within a period of six months.”

14, Thereafter, matter was again considered by this Court on 13.2.2008.
By this order, two persons were provided to the Commissioner fo undertake
aforesaid exercise. The Commissioner prepared a report and along with the
report filed two lists, which are marked as Annexures “A” and “B”. Annexure
“A” filed by the Commissioner contains the names of 7836 employees. The
list, Annexure “A” is filed in Compilation “B” from page 190 to 400. The-
Commissioner has giving finding in 13 columns. The heads of these.columns
are as under:-
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15.  IANo. 5497/2007 was filed by PF Orgazﬁzation under Section 11 of
the Employees Provident Fund and Miscellaneous Provisions Act, 1952 (for
brevity, the “PF Act™). The caption of this application reads as under:-

“Application under section 11 of the Employees Provident
Find and Miscellaneous Provisions Act, 1952 for direction
to the official liquidator for payment of the amount of
contribution under the Employees Pension Scheme 1995
including the amount of interest and damages to the
applicant organization.” '

16.  The Commissioner's report is taken into account by this Court on
8.4.2009. This Court opmed as under on the said date :-
“1.4.No. 14863/06, 1. A.No.16813/06 & I A.No.16814/06.

cwoneeee. The report of the Commissioner is received, Hence
these applications are disposed of as these workmen shall
gel their dues onlv in accordance with the report submitted

1

(Emphqsis Supplied)

A bare perusal of this finding shows that this Court in no uncertain
terms made it clear that the workmen shall get dues as per the report of the
Commissioner. Thereafter, this Court passed the order dated 22.4.2009,
whereby permitting the PF Organization to utilise Rs.6,45,40,834/- for the
purpose of granting revised pension.

17.  The pivotal question is whether 1032 employees are entitled to get
the pension 7

18.  To determine this aspect, it is apt to quote certain provisions of 1971
Scheme. Para 1(3) reads as under:-

“(3) Subject to the provisions of Section 16 and sub-section
(1-A4) of Section 17 of the Employees’ Provident Funds and
Miscellaneous Provisions Act, 1952, this Scheme_shall
apply to_the employees of all factories and other

establishments to which the said Act applies or is applied
under sub-section (3), or sub-section (4) of Section 1 or
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Section 3 thereof.”

Para 2(f) of the Scheme reads as under:-

" “2(f)_‘reckonable service' means service rendered by a

member of the Family Pension Fund in respect of which
contributions are payable under this Scheme and includes
any period of service in respect of which no wages are
drawn by such member on account of temporary closure
of the establishment, strike, lock-out or leave without pay,
or for any other reason, of a similar nature or otherwise,
and in respect of which contributions (both the member's
and employer's shares} are payable by diversion from his
Provident Fund Account as provided in sub-paragraph (2-
A4) of Paragraph 9 of his Scheme and also includes any
period of service in respect of which wages are drawn but
no contributions are payable in terms of. subparagraph (4)
of Paragraph 9 and which shall be deemed to have been
paid for purposes of Paragraphs 28, 31 and 32 of this
Scheme:

Provided that no period of service, in respect of
which no wages are drawn by a member, --

(i) after the name of the member has been
struck off from the rolls of the employer of
the member; or

(ii) xx xx b34

(iii)  after there ceases to be any amount I the
fund or in the provident fund of an exempted
establishment, as the case may be, lying to
the credit of the member concerned,

shall be treated as reckonable service,”

Para 3 of the Scheme reads as under:-

3. Membership of the Family Pension Fund.-- Subject to
sub-paragraph (3) of Paragraph 1, this Scheme shall apply
to every employee-- )

[ 8
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(1)  who becomes a member of the Employees’
Provident Fund or of Provident Funds of
factories and other establishments exempted
under Section 17 of the Act on or after the
% day of March, 1971;

(b)  who has been.a member of the Employees
Provident Fund or Provident Fund of
factories and other establishments exempted -
under Section 17 of the Act immediately
before the commencement of this Scheme
and opts to exercise his option under
Paragraph 4 :

Provided that an employee who attains the age of -
more than 59 years on the date on which he would, but for
this proviso, have become eligible for membership or have
been required to become a member of this Scheme shall
not be eligible for membership under this Scheme.”

Para 9 of the Scheme reads as under -

“9. Family Pension Fund.-- (1) From and out of th (sic:the)

contributions payable by the emplover and the employees

in each month under Section 6 of the Act a part of the

contribution, representing 1-1/6 per cent of the employee’s
pay along with an equivalent amount of 1-1/6 per cent

from and out of the employer's contribution shall be

remitted by the employer to the Family Pension Fund by a
separate Bank Draft or cheque on the account of Family
Pension Fund contribution in such manner as may be
specified in this behalf by the Commissioner. The cost of
the remittance, if any, shall be borne by the employer.

Relevant part of Para 10 of the Scheme reads as under:~

“10: Payment of contribution.—-(1) The employer shall, in
the first instance, pay both the contribution payable, to
the Family Pension Fund by himself and also, on behalf
of the member of the Family Pension Fund employed by
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him directly or by or through a contractor, the contribution
payable to the Family Pension Fund by such member ”

19.  Section17 (1-A) of PF Act makes it clear that there is no exemption

for the purpose of pénsion. The exemption, if any, is only to the extent of-

provident fund. If the Scheme 0f 1971 is examined, it will be clear that it is
mandatory in nature. It is apt to mention here that 1032 employees have been
engaged after 1.3.1971. Thus, in the opinion of this Court, they will be covered
by Para3 (2) of 1971 Scheme. The intention of scheme-maker since beginning
was to cover each and every workhan of the industry. Para 26 of 1952 Scheme
also makes it clear that it is applicableto every employer.

20."  TItis interesting to mention here that the PF Organization filed an
application on the basis of inspection report and showed that it quantified PF
contribution of 8037 employees. The contribution was permitted to be given
by the Company Court to the PF Organization. Admittedly, the said contribution
of 8037 employees was already received by the PF Organization. The
employees determined by the Commissioner for payment of pension were
6036 in number. Thus, for 2001 employees (8037-6036) they have received
 contribution but are not paying pension, This is not in dispute that as per the
inspection report, the PF contribution was demanded for the period 1.7.1992
t04.5.1998. The said amount is already paid to the PF Organization. If PF
Organization has not demanded any contribution before 1.7.1992, it can be
safely concluded that the contribution amount for the employees before
1.7.1992 was not due/payable. They demanded and received the amount
from 1.7.1992 t0 4.5.1998 for 8037 employees,

21, Apart from this, page 193 of compilation “A” (inspection report)
contains following finding :-

“The squad has visited the estt. Jor inspection of records
for calculation of dues under family pension scheme 1971,
employees pension scheme 1995 and inspection charges
under EPF scheme 1952 and EDL] scheme 1976.”

- (Emphasis Supplied)

This finding shows that the records were inspected for the purpose of

determining the dues of eligible employees who are entitled under 1971 Scheme
and 1995 Scheme. This report further shows that employees' share as well

-
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" employer's share was determined / quantified by the inspection team.

Page 209 of compilation “A” (Application for direction to the OL for
depositing FPS / EPS contribution, filed by PF organization) shows that they
have taken a specific stand that contributions towards PPF were received by
the PF organization for the employees of J.C. Mills up to June, 1992. No
contributions were received by them thereafter. Para 3 of this application
reads as under:-

“ (3) That, the contribution toward E.P.F. Were received
in the office of the applicant upto June, 1992 and no
contribution under the scheme thereafter.”

(Emphasis Supplied)

In para 6 of this application it is averred by PF organization that the
winding up order was passed on 4.5.1998 and as per Section 445 of the
Companies Act, the employees will be deemed to be in employment from the
date of closure i.e. 28.04.1992 to the date of winding up 04.05.1998.

22. Para 6 of 1995 Scheme reads as under :-

“6. Membership of the Employees’ Pension Scheme-
Subject to sub-paragraph (3) of paragraphl, this Scheme
shaII apply to every employee-

(a) who on or after the 16th November, ]995
becomes a member of the Employees’ Provident Funds
Scheme, 1952 or of the Provident Funds of the factories
and other establishments exempted by the appropriate
Government under section 17 of the Act, or in whose case
exemption has been granted under paragraph 27 or 27-A
of the Employees' Provident Funds Scheme, 1952, from
the date of such membership;

(b) who has been a member of the ceased
Employees' Family Pension Scheme, 1971 before the
commencement of this Scheme ﬂom léth November,
1995.” '

AsperPara 6 aforcsaid, it is clear that thé scheme is applicable to
every employee who was the meémber of either 1952 Scheme or of Provident
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Fund of factories or has been a member of Pension Scheme of 1971, The PF
contribution/employee and employer share for the employees have been
determined and received by PF organization after the period 1992. Itis admitted
by them as quoted above that prior to 92 they have received the contribution
of the employees. Thus, it can be conclusively held that 1032 employees were
covered under 1971 Scheme and their PF deduction was made by PF

organization, Thus, they are entitled to be treated as member of 1995 Pension
Scheme.

Aforesaid analysis further shows that once contribution is received up
to year 1998, PF Organization treated the entire strength of employees, (8037
inNos.) as covered under 1971 Scheme and 1995 Scheme.

23.  Inthe present case, as pointed out by Shri K.N.Gupta, learned senior
counsel, the record is not available which can throw light whether the statutory
forms were filled up by the employer as per 1971 and 1995 Schemes and
whether those forms were supplied to the PF Organization, The question is

whether in absence of those forms, 1032 employees can be deprived from the
benefit of the pension ?

24.  Aspersection 13 of the PF Act, the Inspectors have wide powers to
inspect the record, take photocopy and make search for the purpose of
enforcement of the Act and Schemes made thereunder. Section 13 (1) (2)
(b)(c) and (2-A) are reproduced for ready reference :-

“13. Inspectors.-- (1) The appropriate Government may,
by notification in the Official Gazette, appoint such persons
as it thinks fit to be Inspectors for the purposes of this
Act/the Schemes/the Pension Schemes or the Insurance
Scheme, and may define their jurisdiction.

(2) Any Inspector appointed under sub-section (1)
may, for the purpose of inguiring into the correctness of
any information furnished in connection with this Act or
with any Scheme or the Insurance Scheme or for the
‘purpose of ascerlaining whether any of the provsions of
this Actor of any Scheme or the Insurance Scheme have
been complies with in respect of an establishment to which
any Scheme or the Insurance Scheme applies or for the

" purpose of ascertaining whether the provisions of this Act

Ca
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or any Scheme or the Insurance Scheine are applicable to
any establishment to which the Scheme or the Insurance
Scheme has not been applied or for the purpose of
determining whether the conditions subject to which
exemption was granted under section 17 are being
complied with by the employer in relation to any exempted
establishment--

(a) xxx xxx XXX

(b) _at any reasonable time and with such
assistance, if any, as he may think fit, enter
and search any establishment or any premises
connected_therewith and require any one
found in charge thereof to produce before him
for examination any documents, books,
registers and other documents relating to the
emplovment of persons or the payment of

wages in the establishment;

(c) examine, with respect to any matter relevant
{0 any of the purposes aforesaid, the employer
or any contractor from whom any amount is
recoverable under section 8-A, his agent or
servant or any other person found in charge
of the establishment or any premises
connected therewith or whom the Inspector
has reasonable cause to believe to be or to
have been, an employee in the establisment.

(2-4) Any Inspector appointed under sub-section
(1) may, for the purpose of inquiring into the correctness
of any information furnished in _connection with the
Pension Scheme or for the purpose of ascertaining whether
any of the provisions of this Act or of the Pension Scheme
have been complied with in respect of an establishment to
which the Pension Scheme applies, exercise all or any of
th (sic:the) powers conferred on him under clause (a),
clause (b), clause (c) of clause (d) of sub-section 2).”
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25.  In the opinion of this Court, if the Inspectors have inspected the
premises of the industry and prepared the inspection report, there is no manner
of doubt that such report is prepared on the basis of the relevant statutory
record/Registers prepared by the employer. On the basis of this record, the
inspection report has quantified the number of employees as 8037. The PF
contribution of Rs.6,45,40,834/- is already received by PF Organization. At
alater point of time, the Commissioner Shri Trivedi quantified the employees
as 7836. It is common ground of Shri A.K_Jain and Shri Vivek Jain that names
of 1032 employees are already mentioned in the list prepared by the
Commissioner containing the names of 7836 employees and, therefore, this
. list should be treated as authenticated list for the purpose of grant of pension.

26.  Para1(3)of 1995 Scheme is.reproduced as under:-

“(3) Subject to the provisions of section 16 of Employees'
Provident Funds and Miscellaneous Provisions Act, 1952
(19 of 1952), this Scheme shall apply to the employees.of
all factories and other establishments to which the
Employees’ Provident Fund and Miscellaneous Provisions
det, 1952 (19 of 1952) applies or is applied under sub-
-section (3) or sub-section (4) of section 1 or section 3
thereof.”

Para 2(iv) of 1995 Scheme reads as under =

“(iv) “contributory service” means the period of “actual
service” rendered by a member for which the contributions
1o the fund have been'received or are receivable. ” _

Para 2(vi) reads as under::

[Ty

existing member” means an existing employee who is
a member of the Employees’ Family Pension Scheine,
1971.7 '

Para2 (_xv) defines “pensionable service™, ﬁrhich reads as under:-

“(xv) “pensionable service” means the service rendered
by the member for which contributions have been recetved
or are receivable, ” :

Para 4 of 1995 Scheme reads as under:-

B
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“4. Payment of contribution.-- (1) The employer shall pay
the contribution payable to the Employees’ Pension Fund
in respect of each member of the Employees' Pension Fund
employed by him directly or by or through a contractor.

‘ (2) It shall be the responsibility of the principal
employer to pay the contributions payable to the
Employees’ Pension Fund by himself in respect of the
employees directly employed by him and also in respect of
the employees employed by or through a contractor;

Provided that the Central Government shall pay
the contribution payable to the Employees’' Pension Fund
in respect of an employee who is a person with disability
under the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act, 1995 (1
of 1996) and under the National Trust for Welfare of
Persons with Autism, Cerebral Palsy, Mental Retardation
and Multiple Disabilities Act, 1999 (44 of 1999)
respectively, up fo a maximum period of three years from
the date of commencement of membership of the Fund.”

Para 6 of 1995 Scheme is also relevant which is already reproduced
in para 22 of this order.

Para 10 talks about determination of 'pensionable service' whereas
Para 11 talks about determination of 'pensionable salary'. The formula for the
purpose of determining the monthly member's pension is in Para 12. The
formula reads as under:-

Pensionable salary x Pensionable service

“Monthly member’s pension =
70

Paragraph 16(1) of 1995 Scheme reads as under:-
“16. Benefits to the family on the death of a member.--

(1) Pension to the Family shall be admissible from the date
following the date of death of the member, if the member
dies-
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(a)  while in service, provided that at least one
" month's contribution has been paid into the Employees’
Provident Fund, or

(b) after the date of exit, but before attaining the
age of 58 years, from the employment having rendered
service entitling him/her to monthly member's pension but
before the commencement of pension payment, or

(c) after commencement of payment of the monthly
member's pension.

Note.-- The cases where a member has rendered less than
10 years eligible service on the date of exit but has retained
the membership of the Pension Fund, and dies before
attaining the age of 58 years, shall be regulated under sub-
paragraph (8) of paragraph 12."

27. - Ido not see any merit in the contention of Shri R.K. Goyal, learned
counse] for the PF Organization, that since in the Court order dated
22.04.2009, there was no direction to start pension for the present 1032
employees; no direction can be issued. A simple reading of said order of
Company Court makes it crystal clear that the question of claim/entitlement of
these 1032 employees was not at all under consideration before the Court.
The Court had no occasion to deal with this aspect. Thus, that order cannot
be read in the manner suggested by Shri Goyal nor it can be as impediment for
deciding entitlement of 1032 employees.

28.  The matter may be examined from yet another angle. The PF
Organization after having received contribution from 1.7.1992 to 4.5.1998
for all 8037 employees cannot take "U" turn and submit that this contribution is
not for present 1032 employees. 8037 employees was the total strength of
employees working on the date of inspection, i.e., 11.4.2000. The factory
was wound up on 4.5.1998 and since 1032 employees were on the rolls on
the date of winding up of the industry, their names must be treated as included
in the list of 8037 employees, for whom contribution is already received by
PF Organization. In any case, the list prepared by the Commissioner Shri
Trivedi must be treated as authentic list for the purpose of deciding the dues
of the workmen. Thus, if names of 1032 employees are included in the list
prepared by the Commissioner (Annexure 'A"), such employees shall be entitled
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for pension.

29.  Thoughin the peculiar facts of this case, the documents/statutory forms
filed by the employer may not be available but the fact remains that the PF
Organization has treated them as employees and obtained their contribution.
Thus, as per the Schemes of 1971 and 1995, 1032 employees must be treated
to be eligible employees for the purpose of pension scheme provided their
names find place in the list prepared by the Commissioner (Annexure 'A"),

30.  During the course of argument, learned counsel for the PF Organization
has express inability of PF Organization to determine monthly member’s
pension. It is submitted that in absence of relevant record, it is not possible to
determine the date of birth/age, length of service, amount of salary drawn etc.
In absence of these data, the formula cannot be made apphcable and monthly
pen510n cannot be determined. :

31.  Para 10 of 1995 Scheme talks about pensionable service of the
member. This is with reference to the contribution received or receivable.
The PF Organization has already received the contribution. Para 11 defines
pensionable salary, which is average monthly pay drawn during the contributory
period of service in the span of 12 months preceding the date of exit from the
membership of the Eniployees' Pension Fund. It is relevant to mention here
that the Commissioner has prepared Annexure 'A’ and it contains the date of
appointment, total service rendered, amount of provident fund, total salary
paid with certain allowances etc. Thus, the necessary ingredients for the purpose
of determining pensionable salary are very much available in the report of the
Commissioner. So far the date of birth/age is concerned, Shri Vivek Jain has
filed the circular of PF Organization dated 12.12.2006. This circular deals
with all possible contingencies for the purpose of determination of the age.

-32.  During the course of hearing of present IAs, this Court directed the

OL to inform whether any record is'available which can throw light on the
date of birth/age of the employees. Shri K.N.Gupta, senior counsel filed a
small compilation containing declaration and nomination forms of certain
employees. In these forms, either age or date of birth of the employees is
shown. A careful reading of circular dated 12.12.2006 aforesaid makes it
clear that PF Organization is equipped with the enabling provision to determine
the age of the employees. Thus, on the basis of contribution received by the
PF Organization, the report of Commissioner and date of birth/age of



2698  Jiyajirao Cotton Mills Vs. B.LF.R. New Delhi LL.R.{2015]M.P.

employees available with the OL, necessary ingredients for applying formula
for the purpose of determining pension are satisfied. For this purpose, the OL
needs to take necessary pains to prepare a detailed list of the employees .
containing their date of birth/age and furnish it to the PF Organization with a
view to help the PF Orgamzatlon to apply the formula as per Para 12 of 1995
Scheme.

33.  Inthe peculiar facts and circumstances of this case, I am unable to
agree with the contention of Shri R.K.Goyal that because relevant statutory
forms were either not filled up or submitted by the employer or not available
with PF Organization, the employees are not entitled to get pension. At the
. cost of repetition, in my opinion, after having inspected the relevant and
statutory record of the industry, the PF Organization itself quantified 8037
employees and took their contribution. These employees must be treated as
eligible employees for the purpose of grant of pension under 1995 Scheme.

34.  Onthe basis of aforesaid analysis, these applications are allowed with
following directions :-

@) Shri A.K. Jain may add a column in the list of
1032 employees by indicating their serial number in the list of
Commissioner's report (Shri Trivedi's report). This may be
done within a week in order to provide momentum to the entire
exercise required to be done. He shall supply copy of this list
to the learned counsel for PF Organization and to the OL.

(i) The OL shall scrutinize the record of 1032
employees and prepare a list by reflecting their date of birth/
age. This list shall be prepared within three weeks and shall be
supplied to the PF Organization.

(i)  ThePF Organization shall calculate/ determine
the pension of 1032 employees as on (4.05.1998 by treating
the relevant factors available on the said date. In the event of
any difficuity in determining the age of employees, the PF

. Organization shall take assistance of its circular dated
12.12.2006. It is made clear that 1032 employees shall be
entitled for pension only if their names are included in the list
Annexure-A, prepared by the Commissioner Shri Trivedi. It
will be open to the PF Organization to ascertain whether any
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of those employees is already getting pension, in that eventno
pension shall be payable to them. It will be open to the OL
and PF Organization to take necessary steps to identify the
real person, who is entitled for pension. However, it is made
 clear that non- availability of prescribed form by the employer
or any other paper formality will not be the reason to deny the

pension to the persons whose names are included in Annexure
'A’ aforesaid,

(iv)" ThePF Organization after receiving list by the
OL aforesaid shall undertake exercise on its part and start -
regular pension to the employees within sixty days. Arrears of
pension from due date shall be paid within six months
therefrom.

35.  The applications (I.A.Nos. 803/12 and 385/13) are allowed to the
extent indicated above,

36.  Nobody else is present to press other IAs. List the matter after ensuing
summer vacation.

37. . The Registry is directed to comply with the directions mentioned in
para 6 of this order. '

CCas per rules.

-

Order accordingly.
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ELECTION PETITION
Before Mr. Justice G.S. Solanki
Election Pet. No. 30/2014 (Jabalpur) decided on 19 December, 2014

ARJUN KAKODIYA ... Petitioner
Vs.
KAMAL MARSKOLE & ors. ... Respondents

A Representation of the People Act (43 of 1951), Sections
80, 81 & 100(1)(d)(iv) and Conduct of Election Rules, 1961, Rule 63(1)
& (2) - Recounting of Votes - Petition on the ground that the petitioner's
application for recounting of votes has been refused by Returning -
Officer on frivolous grounds under the influence of ruling party although
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the same was filed at an. appropriate stage - Held - There is no pleading
in regard to non-compliance of instructions - There is also no specific
pleading and proof regarding the influence as to who made the influence
upon whom and how influence has been exerted upon the Returning
Officer - Objection was also raised after completion of counting and
after declaration of result - There was only suspicion which cannot form
a basis for order of recount - Returning Officer has rightly rejected the
application/objection. (Paras 16 to 18)
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B. Representation of the People Act (43 of 1951), Sections .

80, 81 & 100(1)(d)(iv) and Conduct of Election Rules, 1961, Rule 63(1)
& (2) - Irregularity in counting of Votes - Petitioner has failed to plead
and prove any irregularity committed in counting the votes and how
such irregularities have materially affected the election of Respondent
No. 1 - Petitioner has also failed to plead and prove that he was polled
highest number of votes - Petition is dismissed. (Paras 26 to 28)
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318,12004 (6) SCC 341, AIR 2010 SC 1227.

Prashant K. Badaria with Raviﬁdra Kumar Choudhary, for the
petitioner. .

R.N. Singh with Arpan J. Pawar, for the respondent No.1.

JUDGMENT

' G.S.SoLaNKi, J. :- The petitioner has preferred this Election Petition
under Section 80 read with Section 81 of Representation of People Act, 1951
(hereinafter referred to as the Act 0f 1951) calling in question the election of
respondent no.1 as amember of Legislative Assembly of the State of Madhya
Pradesh from 114 — Barghat (S.T.) Constituency District Seoni with prayer
- of calling the entire relevant records and the order for re-inspection/recount
of votes polled in Legislative Assembly of the State of Madhya Pradesh from
114-Barghat (S.T.) Constituency and further declaration is sought that the
election of respondent no.1 may be set aside and instead the petitioner be
declared as duly elected candidate. .

2. It is undisputed that petitioner was set up as official candidate of
Indian National Congress for aforesaid 114- Barghat (S.T.) District Seoni
Législative Assembly Constituency and respondent No.1 was set up as an
official candidate of the Bhartiya Janta Party for 114- Barghat (S.T.) District
Seoni Legislative Assembly Constituency and other respondents were set up
as official candidates for the different parties. It is also undisputed that the
elections of aforesaid Assembly was held as per notified programme of Election
Commission, date of polling was 25/11/2013 and date of counting and
declaration of result was 8.12.2013. It is further undisputed that Shri Bharat
Yadav, Collector Seoni District, Seoni was the District Election Officer and
Shri K.C. Parte was appointed as Returning Officer and Sub Divisional Officer
(Agriculture) Seoni was appointed as Officer In-charge for postal ballots
pertaining to 114- Barghat (S.T.) District Seoni, Legislative Assembly
Constituency.

3. Petitioner’s case, in short, is that District Election Qfficer and
Returning Officer have been under the influence of ruling party in the State
(BJP) because apparent when at every step of counting of votes on 8.12.2013
they violated the model code of conduct. Petitioner continuously raised
objections before the competent authorities, ultimately on the end of counting,
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the petitioner made an objection/application for recounting of votes in writing
on 8.12.2013 at 7.00 pm before the District Election Officer, Seoni District,
Seoni. A copy of the same has been received by the Returning Officer 114-
Barghat (S.T.) District Seoni Legislative Assembly Constituency regarding
recounting of votes and postal ballots. But due to influence of ruling party
recounting has not been conducted. Petitioner has raised major abnormality in
counting of postal ballots but the District Election Officer and the Returning
Officer rejected the same vide order dated 8.12.2013 at frivolous and false
grounds and reasons.

4. Petitioner again made an application to the Chief Election Officer, New
Delhi through Sub Divisional Magistrate, Barghat, District Seoni on 9.12.2013
but same has yet not been decided. Petitioner further filed a detailed
representation to the District Election Officer through Returning Officer on
10.12.2013. After counting of votes there was a dispute in relation to number
of postal ballots and its polling in favour of the candidates. Petitioner has got
some suspicion on counting, therefore, petitioner has applied for recounting
on the same reasons and grounds. Petitioner has applied for information relating
to the number of postal ballots issued and received back after voting and
petitioner got date wise different informations about the postal ballots from
the different authorities. Copy of the information réceived from different
authorities are Annexures-EP/6, EP/7 and EP/8. Petitioner has applied for
certified copy of Form No.20 and other documents but due to influence of
polling parties, same has not been supplied in time. It is further pleaded that
petitioner has filed an application for recounting of votes under Rule 63 (2)of
Conduct of Election Rules at an appropriate stage but same was rejected on
the frivolous grounds that petitioner has not raised any objection at proper
stage. It is further pleaded that petitioner was polled the highest number of
votes in counting of votes through electronic voting machine and as per
newspaper Peoples Samaachar News, Jabalpur dated 9.12.2013 petitioner
was declared as winning candidate by 728 votes. On the basis of aforesaid
pleadings and grounds, prayer has been made for order of reinspection/
recounting of votes and for setting aside the election of respondent no.1 and
further the petitioner be declared as duly elected candidate.

5. Respondent no.1 has denied all averment of the petition other than
admitted facts and pleaded that pleading in regard to recounting of votes are
vague and deficient, Though it is pleaded that the District Election Officer and
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the Returning Officer were working under influence of ruling party and thereby
they violated model code of conduct but no complaint in this regard was ever
submitted by the petitioner to the said authorities or before the Observer of
the Election Commission of India who was present at the spot throughout
counting process. It is further submitted that on 8.12.2013, election result of
114 Barghat (S.T.) District Seoni Legislative Assembly Constituency was
declared at 6.30 pm and application for récounting was filed by petitioner at
7.10 pm after declaration of the result. It is further submitted that postal
ballots were counted at a threshold before the first round of counting. The
counting agents of the petitioner at no point of time filed any objection with
regard to number of postal ballots or the counting of the said postal ballots.
On the contrary being satisfied with the counting process appended their
signatures on Form No.17-C Part-II. It is submitted that there is no such
pleading that any election agent has raised any objection during counting
process. It is denied that petitioner was polled highest number of votes in
counting of votes through electronic voting machine. It is further denied that
petitioner was declared winning candidate by 728 votes. It is additionally
pleaded that petitioner has failed to plead total number of votes polled in his
favour and in favour of other candidates, details of postal votes and margin of
. his defeat etc. In absence of all such material facts petitioner has failed to
raise the triable issue before this Court. It is further pleaded that petitioner
has not pleaded any specific irregularities in the counting process in regard to
the fact that how many votes were wrongly counted in favour of the returned
candidate. He further failed to state as to how the election has been materially
affected by such irregularities in the counting. In the absence of aforesaid
pleading, there is no basis for seeking recount of votes. On the basis of foresaid
pleading, it is submitted that petition deserves to be dismissed.

6. On the basis of aforesaid pleadings of the parties following issues have
been framed: The respective finding is noted against each of them.

S.No. Issues Findiilgs

1. Whether the petitioner made the No
application for recounting of votes at
appropriate stage but recounting has
been refused by the returning officer on
frivolous and false grounds and reasons?
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2. | Whether the order passed by the No
returning officer (Annexure EP-3) for
refusal of recounting is illegal?

3. { Whether the District Election Officer No
and the Returning Officer were working
under the influence of the then ruling party?

4. | Whether there was any irregularity in No
the counting of votes (including postal
ballots), consequently the election

result of 114 Barghat Assembly
Constituency has been materially affected?

5. | Whether the election petitioner has _ No.
polled highest number of votes, so that
he is entitled to be declared as duly
elected candidate from 114 Barghat

Assembly Constituency?
6. | Reliefand Costs? Petition is
- -dismissed.
As per Para
No. 30 & 31.
ISSUESNOS. 1,2 & 3

Since all these issues are inter connected, therefore, these

are considered together.

7. The petitioner has pleaded that the District Election Officer and the
returning officer were under the influence of ruling party in the State (BJP)
because apparent when at every step of counting of votes, they have violated
model code of conduct. It is further pleaded that the petitioner continuously
raised the objection before competent authorities, ultimately at the end of
counting, the petitioner filed an objection/application (ExP-3) for recounting
of votes in writing on 8.12.2013 at 7:00 PM before District Election Officer,
Seont but due to influence of the ruling party, no recounting has been conducted
and the objection has been rejected on frivolous grounds vide order (Ep.P-9).

8. Respondent No. 1 has denied the aforesaid allegations and pleaded
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that no complaint in this regard was ever submitted by the petitioner to the
said authorities or before the observer of Election Commission of India, who
was present on the spot throughout the counting process. It is further pleaded
that counting agents of the petitioner were present there and they have signed
Form No. 17-C Part II and the objection was raised after declaration of
election result. :

9% Petitioner Arjun Singh Kakodia (PW-1) in his statement has stated

that at the time of counting of the postal ballots, he was not fully apprised by
the counting staff in regard to counting of ballot papers. He further stated that

" his agents were also kept in dark. During counting of the ballot papers, he

made oral objection but the counting officer informed him that such objection
may be raised after completion of the counting, therefore, he could not file
written objection during the counting. He has admitted in his cross-examination
that at the time of counting of the ballot papers, his counting agent Sunil Rana
(PW-3) was present on the counting table. He has further admitted that his
counting agent did not make any objection before the returning officer, he
only informed the petitioner. He has further admitted in his cross-examination
that he only wrote in regard to suspicion in the counting of 16%round.

. 10.  Sunil Rana (PW-3), who happened fo be the counting agent of the

petitioner at the counting table of the ballot papers, has stated that the counting
officer has opened the envelop of the ballot papers before him and thereafter
put it in the trays of respective candidates in favour of whom the ballot votes
were given. He further added that which vote was in whose favour, he could
not see. He further stated that he made objection before concerning officer
but he told him to see the votes later-on. He further stated that he apprised
the aforesaid fact to the petitioner and after discussion, the petitioner made
objection before the returning officer. In examination-in-chiefitself, this witness
has admitted that he was apprised by the counting officer in regard to the fact
that how many votes were received by each candidate but when they came
out of the premises, they found some difference in the votes. He further
admitted in his cross-examination that after completion of counting, he signed
the paper prepared in regard to the counting. He further admitted that he had
no knowledge in regard to the figures of votes except suspicion in regard to
the counting, ' -

11.  Respondent No. 1 Kamal MarsKole (DW-1) has stated that the
petitioner did not make any objection during the counting of the ballot votes.
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" Rudra Deo (DW-2), who happened to be the counting agent of respondent
No.1, has specifically stated that witness Sunil Rana and one other Mahendra
Bisen were the counting agents of the petitioner and they were present at the

time of couﬁting of ballot papers. He has specifically denied that at the time of
counting, they were not apprised in regard to the ballot papers.

12. Onecritical analysis of the aforesaid evidence on record, it reveals that
the petitioner or his agent Sunil Rana (PW-3) did not make any written or oral
objection during the counting process. Further the petitioner has not dared to
call any counting officer or counting staff'to prove his case before this Court.
The petitioner or his witness Sunil Rana have not pleaded or proved any fact
as to how much votes were not counted in favour of the petitioner. Sunil.
Rana, who was present at the time of counting, specifically stated that except
suspicion, he had no knowledge in regard to the number of votes.

13. Ihavegone through the objection/application (Ex.P-3), wherein nothing
has been found in regard to number of votes or how the irregularities have
been committed by the counting staff. What has been written in (Ex.P-3)is
only to the effect that there was suspicion in counting of 16th round, therefore,
prayer was made for recording of counting of 17th round. It further reveals
that objection/application (Ex.P-3) was received by the returning officer on
8.12.2013 at 7:10 PM. The returning officer has mentioned the aforesaid time
i.e. 7:10 PM, just beneath his signatures and seal.

14.  Sofaras the contention of the petitioner that the returning officer was
working under the influence of the ruling party (BJP) is concerned, petitioner
Arjun Kakodia (PW-1) has not stated any particular instance to show that the
returning officer was working under the pressure except the fact that when he
filed the objection for recounting, the returning officer has taken the aforesaid
application and passed the order after 1% hours. He further stated that he
made a tip of the fact that he filed the aforesaid objection before declaration
of result but despite this fact, the returning officer rejected his application, He
has further stated that instruction No. 14.108 given in the bookliet of Election
Commission (Ex.P-7) has not been complied with by the returning officer.

15.  Inthe instant case, it is not disputed that the petitioner has not made
any pleading in regard to instruction No. 14.108 mentioned in the booklet
issued by the Election Commission. Learned Senior Counsel appearing for
respondent No. 1 has argued that mere non-compliance or breach of



L

IL.R.[2015]M.P. Arjun Kakodiya Vs. Kamal Marskole 2707

constitution or statutory provision by itself does not result in invalidity of election
of the returned candidate as provided under Section 100(1)(d)(iv) of the Act
of 1951. He has placed reliance on a decision of the Apex Court in Mangani
Lal Mandal Vs. Bishnu Deo Bhandari — (2012) 3 SCC 314. In the said
case there was breach and non compliance but there was no pleading as to
suppression of information by the returned candidate in the affidavit filed along
with the nomination papers with regard to his first wife and dependent children
from her and further, non disclosure of their assets and liabilities, has materially
affected the result of the election.

16.  Similaris the situation here in the instant case. There is no pleading in .
regard to non-compliance of instruction 14.108 mentioned in the booklet issued
by the Election Commission, therefore, evidence without pleading cannot be
taken into consideration. Further there is no specific pleading and proofin,
regard to influence made by the ruling party as to who made the influence
upon whom and how influence or pressure has been exerted upon the returning
officer. Merely taking the objection or filing the application, which was itself
cryptic in nature, does not establish that there was irregularities in the counting
of ballot papers. Merely on the ground that the returning officer passed the
order on the objection/application after 1% hour, it cannot be said that he
was influenced by the ruling party. Furthier it is apparent from order (Ex.P-9)
passed by the returning officer on 8.12.2013 that the petitioner has filed his
objection after completion of the 17th round and completion of counting of
postal ballots, then why the agent of the petitioner has signed Form No. 17-
C Part II after being satistied with the counting. The application was filed
after completion of 18th round as well as completion of whole counting and
after declaration of the result, therefore, same was rejected.

17 Sunil Rana, election agent of the petitioner has admitted in his cross-
examination that he had signed the aforesaid Form No. 17-C Part II and
further admitted that he had only suspicion regarding counting, thus, it is clear
that the application (Ex.P-3) was filed only on the basis of suspicion. Rule
63(1 & 2) of the Conduct of Election Rules, 1961, provides that after the
completion of the counting, the Returning Officer shall record in the result
sheet in Form 20 the total number of votes polled by each candidate and
announce the same and after such announcement has been made, a candidate,
or, in his absence, his election agent or any of his counting agents may apply
in writing to the Returning Officer to re-count the votes either wholly or in
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part stating the grounds on which he demands such re-count. On such an
application being made the Returning Officer shall decide the matter and may
allow the application in whole or in part or may reject it in toto if it appears to
him to be frivolous or unreasonable.

18.  Onabare perusal of objection/application (Ex.P-3), no such specific
ground has been mentioned by the petitioner for recounting of votes pertaining
to 16th round and ballot papers. There was only suspicion regarding counting
of the votes, and only on the basis of suspicion, the order of recounting cannot
be passed by the returning officer, therefore, it cannot be said that the order
(Ex.P-3) passed by the returning officer, has been passed on frivolous and
false grounds or same has been passed under the influence of the ruling party.
Thus, in my opinion, the returning officer has rightly rejected the objection/
application filed by the petitioner vide order dated 8.12.2013 (Ex.P-9) and
he has not committed any illegality in passing the aforesaid order,

19.  Onthe basis of aforesaid discussion as well as oral and documentary
evidence on record, issue Nos. 1,2 and 3 are answered in negative.

ISSUES NOS.4 & 5

20. . The petitioner has pleaded that there was major abnormality in counting
of postal ballots and there was dispute in relation to number of postal ballots
and its polling in favour of the candidates. The petitioner was having some
suspicion with respect to counting, therefore, he filed objection/application
for recounting of the same. It is further pleaded that in regard to the number of
postal ballots issued and received back after voting, the petitioner got date-
wise different information about the postal ballots from different authorities.
(Annexures- EP/6, EP/7 and EP/8) have been filed by the petitioner in support
of the aforesaid pleading. :

21.  RespondentNo. I has denied the aforesaid pleading of'the petitioner
and has specifically stated that the petitioner has failed to give details of total
number of votes polled i.e. the votes polled in his favour and in favour of the
other candidates and the details of postal ballots and margin of his defeat, It is
further pleaded that there is no pleading in regard to irregularities in counting
such as in what manner, at what time, at whose instance and for benefit of
whom such irregularities have been committed and who was the witness of
such irregularities. It is further specifically pleaded that the petitioner has also
failed to state as to how the election of respondent No.1 has.been materially
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aﬁ'ected by any such irregularities in the countmg ‘

22.  Learned Senior Counsel appearing on behalf of respondcnt No. 1
has argued that recounting of votes should not be ordered as a n¥atter of

_ course in the absence of pleading of material facts supported by

contemporaneous evidence. He has placed reliance on the decisions of the
Apex Court in Satyanarain Dudhani Vs Uday Kumar Singh and others —
1993 Supp (2) SCC 82; Charan Dass Vs. Surinder Kumar and others —
1995 Supp (3) SCC 318; M. Chinnasamy Vs. K.C. Palanisamy and others
- 2004(6) SCC 341. .

23.  Incounter, learned counsel for the petitioner has submitted that so far
as material fact is concerned, in stating the material fact, it will not do merely
to quote the word of section because then efficacy of material fact will be
lost. He has placed reliance on the decision of the Apex Court in Ram Sukh
Vs. Dinesh Aggarwal —AIR 2010 SC 1227,

In the instant case, it is undisputed on record that the petitioner has
not pleaded the words ‘materially affected™. In order to resolve the aforesaid
controversy, it is necessary to reproduce Section 100(1)(d)(iv) of the Act of

1951,

100. Grounds for declaring election to be void.- (1)
Subject to the provisions of sub-section (2) if the High Court
is of opinion-

(d) that the result of the election, in so far as it concerns a:
returned candidate, has been materially affected-

(iv) by any non-compliance with the provisions of the
Constitution or of this Act or of any rules or orders made under
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this Act, the High Court shall declare the election of the returned
. candidate to be void,

24, Abare reading of aforesaid provision with Section 83 of the Act of 1951
leaves no manner of doubt that where a returned candidate is alleged to be guilty
of non-compliance with the provision of the Constitution or the Actof 1951 or
any rules or orders made thereunder and his election is sought to be declared void
on such ground, it is essential for the election petitioner to aver by pleading the
material facts that the result of the election, insofar as it concerned the returned
candidate, has been materially affected by such breach or non-observance. If the
election petition goes to trial then the election petitioner has also to prove the
charge of breach or non compliance as well as establish that the result of election
has been materially affected. It is only on the basis of such pleading and proof'that
the Court may be in a position to form opinion and record a finding that breach or
non compliance with the provision of the Constitution or the Act of 1951 or any
rules or orders made thereunder, has materially affected the result of the election
before thie election of the returned candidate could be declared void. It means
mere non compliance or breach of the Constitution or the statutory provision
noticed above, by itself, does not result in invalidating the election of a returned
candidate under Section 1 00(1)(d)(iv) of the Actof 1951, It is obligatory duty of
the petitioner to prove by leading the evidence that such breach or non observance
of any rules or orders made thereunder has matetially affected the election of the
returned candidate, :

25.  Sofarasargument advanced by learned counsel for the petitioner that
merely quoting the word of section is not necessary, is concerned, it is true
that merely quoting the word of section is not necessary but at the same time -
there has to be the specific averments like how and in what manner the
irregularities have been committed, who was the officer/staff, who committed
the irregularities. On the strength of the decision of the Apex Court in Ram
Sukh Vs. Dinesh Aggarwal (supra), learned counsel for the petitioner has
argued that the ground of Section 100(1)(d)(iv) are made out in this case. But
in the aforesaid case it was found that the petitioner of the case has failed to
state material facts in regard to irregularity committed by the returning officer
or any alleged omission on the part of the returning officer, without pleading
and proof, Rules ipso facto has not materially affected the result of the election.
In the aforesaid case specimen signatures of the polling agent are circulated,
80% of the polling was over and because of absence of polling agent, the
voters got confused and voted in favour of the first respondent. On the basis
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of the aforesaid fact, it was found that the pleading was vague and does not
spell out as to how the election result was materially affected because of the
aforesaid factors and election petition was dismissed at threshold,

In the instant case there is no such specific pleading in regard to breach
of any rules or non observance of any direction made by the Election
Commission in its booklet. On the contrary, it reveals from orders dated
20.3.2014 and 15.4.2014 passed by this Court that the aforesaid booklet
(Ex.P-7) was filed subsequently after filing the election petition, as an
afterthought. In these circumstances, if there is any non-observance of
instruction No. 14.108 in regard to recounting of ballot papers by the returning
officer, it would not be considered as a proved fact that the aforesaid non
observance has materially affected the election of respondent No. 1.

26.  Sofarasevidence led by petitioner Arjun Kakodiya and his witnesses
Manoj Rahangdale, Sunil Rana and Sitaram Panchshwar is concerned, firstly
they are unable to state anything in regard to the irregularities or non-observance
of any rule at the time of counting and secondly it is on record that Sunil Rana,
who happened to be the election agent of the petitioner, has admitted in his
cross-examination that he was having only suspicion in regard to counting. He
further admitted that he signed Form No. 17-C Part IL. So far as evidence in
regard to number of votes as mentioned in (Ex.P-8) is concerned, since there
is no pleading as to how many votes were illegally counted in favour of the
returned candidate, the evidence in this regard is of no value because it is well
established principle of law that no evidence can be read without there being
any pleading of the parties. In these circumstances, the petitioner has failed to
plead and prove any irregularity committed in counting the votes/postal ballots
and further failed to prove as to how such irregularities have materially affected
the election of respondent No. 1.

27.  Sofarasthe contention of the petitioner that he was polled the hi ghest
number of votes, is concerned, again there is no specific pleading as to how
many votes of the petitioner were illegally included in the votes of the returned
candidate. In Charan Das Vs. Surinder Kumar and others (supra), in similar
circumstances, the High Court had refused to order re-counting of votes,
which decision was upheld by the Apex Court. In that case also the counting
agent has signed certificate stating that they were fully satisfied with the conduct
of the counting staff in respect of the votes. In these circumstances, the
allegation of counting agents that they were kept away and were not allowed
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. to inspect the alleged rejection of ballot papers, was not considered believable.
In the instant case also statement of Sunil Rana (PW-3) and other witnesses
of the petitioner cannot be said to be believable that the counting officer did
not show them the ballot papers.

28.  Considering the overall facts and circumstances of the case and
evidence on record, I am of the considered view that the petitioner has failed
to prove that there is any irregularity in counting of votes including postal
ballots, which has materially affected the election of respondent No. 1 and
further failed to prove that the petitioner was polled highest number of votes
so that he may be declared as duly elected candidate from 114 - Barghat
(8.T.) Constituency District Seoni.

29. In view of the aforesaid dlscussmn issue Nos. 4 and 5 are also
answered in negative.

30.  Onthe basis of conclusion arrived at by this Court on issue Nos. 1 to
5, the petitioner has failed to prove the grounds of this petition taken under
Section 100(1)(d)(iv) of the Act of 1951. Consequently, the petition is liable
to be dismissed and is hereby dismissed.

31. . The petitioner has to bear his own cost and cost of respondent No. 1
if certified or.as per schedule. :

) A copy of this judgment be forwarded to the Election Commission as
well as the Speaker of the State Legislative Assembly.

Petition dismissed,
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ELECTION PETITION
Before Mr. Justice Jarat Kumar Jain
Election Pet. No. 18/2014 (Indore) decided on 5 January, 2015

PARAS _ ... Petitioner
Vs. ‘
CHAITANYA KASHYAP & ors. ...Respondents

A. Representation of the People Act (43 of 1951), Sections
83(1), 123(4) & Civil Procedure Code (5 of 1908), Order 7 Rule 11 - Cause
of Action - Respondent's application under Order 7 Rule 11 seeking
rejection of Election Petition, on the ground of non-discloser of cause of
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action and that the material facts regarding corrupt practice are missing -
Held - This is an undisputed fact that the name of respondent No. 1 is
enrolled at Sr. No. 248 at Assembly Constituency No. 220, Ratlam City -
It is also clear from the details of immovable property and the Bank
account, that respondent No. 1 is permanent resident of Raflam - Thus, it
cannot be blamed that he has mentioned incorrect residential address in
the nomination paper - Similarly - Closure report has been submitted in
regard to Crime No. 286/1988, registered against respondent No.1 -
Neither any cognizance was taken nor any charges were framed by
Magistrate - Therefore, no case can be legally said to be pending against
respondent No.1 - Thus, it cannot be held that respondent No.l has

. concéaled the fact in nomination form. " (Paras §,9,11 & 17)
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B. Representation of the People Act (43 of 1 951 ), Sections
83(1), 123(4) & Civil Procedure Code (5 of 1908), Order 7 Rule 11 -
Material particulars regarding corrupt practice - Averments made with’
regard to false publication are not fulfilling the requirement of Section
123(4) of the Act - There is also no averment that the false publication
was made at the instance of Respondent No. 1 - The advertisement is
also not false - Material facts regarding corrupt practice are missing -
Petition is rejected on both the grounds. (Paras 30, 31, 33)

& TE FfIrT Fffr T (1951 BT 43), AT 83(1), 123(4) VT
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Cases referred :

1984 Cr.LJ. 1277, AIR 1970 SC 1153, 1990(2) SCC 189, 1995(1)
SCC 684,2012 (3) SCC 64, AIR 1957 SC 503, (1976) 3 SCC 252, (2009)
9 SCC 310, (2010) 4 SCC 81, AIR 2011 SC 906, (2007) 3 SCC 617.

Rohit Mangal, for the petitioner.
V.K. Jain, for the respondent No.1.
Archana Kher, for the respondent No.4.

ORDER

J. K. Jaw, J. :- THIS order shall govern disposal of 1A No. 673 1/2014,
i.e. an application under Order VII Rule 11 r/w Section 151 of the Code of Civil
Procedure (for brevity the Code), for rejection of election petition infer alia on
the ground of non-disclosure of cause of action or a triable issue.

2. Assembly elections of State of Madhya Pradesh held on 25.11.201 3,
in the election, Petitioner and Respondent no.4 (Dr. Arun Purohit) wereina
frey as independent candidate whereas the Respondent no.1 was the official
candidate of Bhartiya Janta Party. The election results were declared on
8.12.2013 and the respondent no.1 was declared elected. In this petition,
election of Respondent No.1 to MP legislative assembly constituency no. 220
Ratlam City (general) has been challenged on the grounds that (1) Respondent
no.1 has furnisked incorrect information in regard to his residential address
.and (ii) has concealed the fact in regard to pendency of criminal case in
nomination form; and (iii) he committed corrupt practices by publishing a false
statement of fact in newspaper.

3. The respondent no.1 has filed an application under Order VII Rule 11 1/
w section 151 of Code for rejection of election petition on two grounds: (i) non-
disclosure of cause of action ora triable issue in the petition and (ii) material facts
and full particulars in regard to corrupt practices are missing. To clarify the grounds
itis stated that the respondent no.1 has neither made any false declaration nor has
concealed anything while submitting his nomination form. Respondentno. 4 was
an independent candidate in the election and there is no averment in the petition
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that respondent no.4 had published the advertisement in the newspaper at the
instance of respondent no. 1. However the publication was not false therefore it
does not fall within the definition of corrupt practices. Thus from a bare perusal of
the pleadings made in the petition and the documents filed alongwith the petition,
itis clear that the respondent no.1 has neither guilty for non-compliance of any
rules or orders made under the Representation of the People Act 1951 (herein
after “Act”) nor he has committed any corrupt practices. Therefore, the petition
does not disclose any cause of action and make out any ground to set aside the
election of respondent No. 1. Hence, the petition deserves to be dismissed at the

threshold.

4. In the reply of the application, the petltloner stated that he has clearly
and spemﬁcally pleaded the material facts regarding the corrupt practices
committed by Respondent no.1 and it is evident from the nomination form
that respondent no.1 has furnished incorrect residential address and concealed
the information in regard to pending criminal case. Thus he is guilty for false
declaration and corrupt practices. It is further stated that it is settled principal
of law that at the time of deciding the application under Order VII Rule 11 of
Code, the Court is required to consider only the averments of election petition
(Plaint} and documents. Whereas the Court cannot consider the reply of the

. petition and documents filed along with the reply. The grounds raised in the

election petition are matter of fact and therefore it can be proved by evidence
in the trial. Thus, the application deserves to be dismissed.

5. In order to appraise the merits of rival contentions in a right perspective,

itwould be desirable to deal with the grounds raised in the application as one
by one.

Ground No.l :-

[There is no cause of actlon or a triable issue in the
petition.]

6. According to the Petitioner in the nomination form (Annexure P/5)
respondent no.1 incorrectly mentioned that he is the resident of Vishaji
Mansion Gali, M.G. Road Ratlam, whereas he is resident of 4th Floor, Hermes
House, 78, Khan A.G. Khan Road, Worli sea-face Mumbai, as shown in pan
card (annexure-P/1) and an abstract of details of company registered with
the Registrar of Companies (Annexure-P/2). Thus he has furnished an incorrect
information in the nomination form.
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7. According to the Respondent no.1, he has mentioned correct residential
address in the nomination form (Annexure-P/5). He is a permanent resident of
Ratlam, he owns movable and immovable properties at Ratlam and is also having
abusiness at Ratlam. This fact is evident from the details of immovable properties
and bank accounts shown in column no: 7 (a) and 7 (b) of the nomination form.
That apart, the section 5 of the Act prescribes that a person is entitled to contest
an election of the State Legislative Assembly ifhe is an elector for any Assembly
Constituency in that State. In the present case the name of respondent no.1 is
enrolled in 220 Ratlam City (General) M.P. State at serial No.248 in part No.149.
Thus, he fulfilled the requisite qualification,

8. After hearing learned counsel for the parties, I have gone through the
record. In the part-I of nomination form (Annexure-P/5) the candidate has to
mention his full postal address, The respondent No.1 has mentioned his full
postal address as Vishaji Mansion Gali, M.GRoad, Ratlam. In the Annexure-
P/ 2 it is mentioned that respondent no.1 being a Managing Director of
Kashyap Sweeteners Ltd is presently residing at 4th Floor, Hermes House,
78, Khan A.G. Khan Road, Worli sea-face Mumbal. Section 5 of the Act
provides that a person is entitled to contest an election of the State Legislative
Assembly ifis an elector for any Assembly Constituency in that State, Inthe
nomination form at serial no.2 of part-I respondent no.1 has mentioned that
his name is enrolled at serial no. 248 at Assembly Constituency No. 220,
Ratlam City (General). This is an undisputed fact.

9. It isnowhere prescribed that the candidate has to disclose his permanent .
and present residential address in the nomination form. It is evident from the

details of immovable properties and details of Bank Accounts shown in serial

No.7(a) and 7(b) of nomination form. That respondent No.1 is permanent

resident of Ratlam. Thus, it is clear that the respondent no.1 has mentioned

correct residential address in nomination form (Annexure-P/5).

10.  According to the petitioner, on 05.11.1988, crime no. 286/1988 registered
at Police Station Ratlam u/s 420, 408 r/w 34 of IPC. Though the High Court
while exercising jurisdiction u/s 482 of CrPC quashed the FIR on 12.4.1990 but
the Hon'ble Apex Court by its order dated 6.8.1992 set aside the order of the
High Court. Thus the respondent no.1 is still facing a criminal trial but he has not
disclosed this fact in the nomination form. Learned counsel for the petitioner tried
to impress that whenever an offence is registered at Police Station, in general
sense it means a case before the Police Officer and upon information received by
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the Magistrate, it will be presumed that the concerned magistrate has taken the
cognizance of the case. In the present matter the investigation is still pending against
the respondent no.1 therefore he should have furnished this information in his
nomination form Annexure-P/ 5 but he has concealed this fact. Thus he is guilty
for non-compliance of rules and orders made under the Act. To buttress the
contention reliance has been placed on the following precedents.

Meaning of a case defined in:

(1) PV. Vijayaraghavan Vs CBI (1984 CrLJ 1277)

(it) Bhimmappa Vs. Laxman (AIR 1970 Sc 1153)

(iii) J.C. Yadav Vs State of Haryana (1990 (2) SCC 189)
Meaning of Cogmzance defined in: ,

(1) State of West Bengal Vs Mohd. Khalid (1995(1) SCC 684)

(i) Subramanian Swamy Vs Manmohan Singh (2012 (3)
SCC 64)

11.  Ontheother hand leamed counsel for the respondent no.1 submitted that
ifany offence is registered at any police station, then it will not be treated as a
case. In the nomination form the candidate has to furnish the information inregard
to a case pending in the Court. A case is said to be instituted in a Coutt only when
the Court takes cognizance of the offence. Undisputedly, no criminal case has
been pending against the respondent no.1 in any Court. In support respondent
No.1 has filed a letter dated 07.11.2013 of Superintendent of Police, Ratlam in
which it is stated that closure report No.36 on 20.06.1989 has been submitted in
regard to Crime No.286/88 for offence under Section 420, 408 registered at
Police Station Audyogik Kshetra Ratlam and no investigation of any crime is
pending and no criminal case is pending against respondent No.1. He submitted
that learned counsel for petitioner cited many precedents without referring the
facts of such case and the context in which such judgments were passed. Therefore,
by no stretch of imagination an offence registered at Police Station in which closure
teport has been submitted, can be treated as a pending case. Thus, it is not required
to furnish such information in nomination form. In the petition it is wrongly mentioned
that respondentno. ] is facing trial of criminal case. The petitioner has not mentioned
any number of criminal case and name of the Court in which the respondent no.1
is facing trial. Thus, the respondent no. 1 has not concealed any fact in regard to
pendency of any criminal case.
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12, Thave considered the arguments of learned counsel of the parties. It
would be useful to refer the serial 5 of Part-A of the nomination form
(Annexure-P/5), which is as under -

“(5) I am/am not accused of any offence(s)
punishable with imprisonment for two years or morein a
pending case( s) in which a charge(s) has/have been
framed by the court(s) of competent jurisdiction.

If the deponent is hccused of any such offence(s)
he shall furnish the following information:-

(i) The following case (s) is/are pending against
me in which charges have been framed by the court for
an offence punishable with imprisonment for two years

or more :-:

A Case/First Information Réport Not
No./Nos. together with applicable
complete details of concerned
Police Station/ District State.

B Section(s) of the concerned Not
Act(s) and short description of applicable
the offence(s) for which
charged

C Name of the Court, Case No. Not
and date of order taking applicable
cognizance:

D Court(s) which framed the Not
charge(s) applicable

E Date(s) on which the charge(S) | Not
was/were framed applicable

F Whether all or any of the Not
proceeding(s) have been stayed applicable
by any Court(s) of competent
jurisdiction '

L]l
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(ii) The following case(s) is/are pending against me in
which cognizance has been taken by the court [other than
the cases mentioned in item (i) above]:-

A Name of the Court, Case No. Not
and date of order taking / -applieable
" cognizance:

B The details of cases where the | Not

_ court has taken cognizance, applicable
section(s) of the Act(s) and
description of the offence(s) for

* which cognizance taken

C Details of Appeal(s) ' Not _
{Application(s) for revision (if applicable
any) filed against the above
order(s)

13. ° From the bare reading of the aforesaid serial no. 5 it is clear that the
candidate has to furnish the information in regard to a pending case or cases
for any offence punishable with imprisonment for 2 years or moré and in which -
Court has taken cognizance and framed charges.

14.  Hon'ble Apex Court in the case of J.C. Yadav Vs. State of Haryana
(1990) 2 SCC 189 held that the word 'case’ in ordinary usage means 'event’,
'happening', 'situation', 'circumstances'. The expression 'case' in legal sense
means 'a case', 'suit' or "proceeding in court or Tribunal'.

15. Hon'ble Apex Court in the case of Asgar Ali Nazar Al
Singaporewalla Vs State of Bombay reported in AIR 1957 SC 503 relying
upon the meaning of the word “pending” as defined in stroud's judicial
dictionary, edn.3, Vol.3, Page 2141, in which it was mentioned that a legal
proceeding will be deemed to be “pending” from the date of original cognizance
until it is concluded, held that the test for case said to be pending in a court of
justice is when any proceeding can be taken in it. ~

16.  Withrespect to the term “pending” the Code of Criminal Procedure
1973 in Chapter XIV specifically provides conditions requisite for initiation
for proceedings which starts from cognizance of offences by Magistrates u/s
190 of the Cr.P.C. up till the prosecution provided in subsequent sections
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upto section 199 of the CrPC. Thus it is quiet clear that the proceeding is
initiated on cognizance of any offence taken by the Magistrate and not earlier
to it. In this regard, reference may be made to a decision of the Apex Court in
the case of Devarapalli Lakshminarayan Reddy and others Vs, V.Narayana
Reddy and Othersreported in (1976) 3 SCC 252 in which it was specifically
held that from the scheme of the CtPC, the content and the marginal heading
of section 190 and the caption of chapter XIV under which section 190 to
199 occur, it is clear that a case can be said to be instituted in a Court only
.when a court takes cognizance of an offencealleged therein.

17. - With the aforesaid discussion, it is quiet apparent that a criminal case
can be said to be pending and initiated only after cognizance has been taken

for any offence by a Magistrate or charges have been framed therein and not.

before that. No document has been produced by the Petitioner to show that
any cognizance had been taken or charges had been framed in the aforesaid
offence registered at Police Station at Ratlam against Respondent No. 1 prior
to filing of nomination (Annexure-P/5). It is thus quiet apparent that at the
time of filing of nomination paper along with required declaration, neither any

cognizance was taken in that case nor any charges were framed therein and..

hence no case can be legally said to be pending against the respondent no. 1
on that date. Hence, the respondent no.1 was not bound to mention any such
case on the declaration required, especially when the said declaration did not
require.any information regarding filing of any FIR/complaint against the
respondent no.1. Thus, I found no substance in the argument of learned Counsel
for the petitioner that the respondent No.1 has concealed the fact in nomination
form in regard to pendency of criminal case.

- Ground No.2 :-

[
[The petitioner has not pleaded the material facts
and has also failed to give full particulars of the alleged
corrupt practices in the election petition. ]

18.  Learned Counsel for the respondent No.1 submitted that in paragraph
12 of the petition the averments were made in regard to false publication, But
these averments are not fulfilling the requirement of Section 123 (4) of the Act
~ and there is a total non-compliance of mandatory provisions contained in
Section 83 (1) of the Act. Nowhere it is pleaded that the said publication was
- made at the instance of respondent No.1. The material facts are missing in the

-
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petition, therefore, the petition is liable to be rej ected at threshold. In support
of the arguments learned Counsel has placed reliance on the judgments of
Apex Court in case of Anil Vasudev V/s. Naresh Kshali (2009) 9 SCC 310
and Laxmikant Bajpai V/s. Haji Yagoob (2010) 4-SCC 81.

19.  Ttis further submitted that in the absence of specific averments that
false publication was made at the instance of respondent No.1, it cannot be
inferred that respondent No.1 committed corrupt practice. For this purpose
learned Counsel for the respondent No.1 cited the judgment of Hon'ble Apex
Court in the case of Joseph M. Puthussery Vs. T.S.John AIR 2011 SC 906.

20. Learned Counsel for the responderit No.1 submitted that however

‘there is absence of material facts in regard to false publication, even though
_the advertisement is mere reproduction of the news which has already been

published by the print and electronic media and the contents of the
advertisement are not false. Publication of reproduction of the matter is not
comes within the. definition of corrupt practice. For this purpose learned
Counsel cited the judgment of Hon'ble Apex Court in the case of Joseph M.
Puthussery (supra).

21.  Onthe other hand learned Counsel for the petitioner submitted that
the pleadings are complete in all respects and the affidavit also fulfills the
requirement of Section 83 (1) of the Act. In the petition and affidavit it has
been specifically pleaded that false publication was made with the consent of
respondent No.1. At this stage the Court cannot consider the correctness of
allegations and evidence in suppoit of averments by entering into merits of the
case which would be permissible only at the stage of trial of the election petition.
For this purpose learned Counsel has placed reliance on'the decision of the
Apex Court in the case of Virendranath Gautam V/s. Satpal Singh (2007)
3 8CC617.

22, N_o'w I have considered whether the material facts are averted in the
petition. . : '

23, The expression material facts has neither been defined in the Act nor
in the Code. Hon'ble Apex Court in the case of Laxmikant Bajpai (supra)
after considering catena of judgment reached to the conclusion thatitisa
settled legal position that an clection petition must clearly and unambiguously
set out all the material facts which the'appellant is to rely upon during the trial
and it must reveal a clear and complete picture of the circumstances and
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should disclose a definife cause of action. In the absence of above, an election
petition can be summarily dismissed. To see whether material facts have been
duly disclosed or whether a cause of action arises, we need to look at the
averments and pleadings taken up by the party.

24, According to the petitioner at the instance of respondent No.1,
respondent No.4 has published a false advertisement in the newspaper. Thus,
he has committed corrupt practice as defined in Section 123 (4) of the Act.
The provisions of Section 123(4) of the Act which reads as under :“

The publication by a candidate or his agent or by
any other person with the consent of a candidate or his
election agent, of any statement of fact which is false,
and which he either believes to be false or does not
believe to be true, in relation to the personal character

. or conduct of any candidate or in relation fo the
candidature, or withdrawal, of any candidate, being a
statement reasonably calculated to the prejudice the
prospects of that candidate’s election.”

From perusal of the above provision, it is clear
that if any publication is alleged to be a corrupt practice,
the same must fulfill the following requirements :

“ 1. Such publication must be made either by a
candidate or his election agent.

2. If such publication is made by any other person,
it must be made with the consent of a candidate or his
election agent. )

~ 3.Publication must be false and the maker of such
publication must believe it to be false or does not believe
it to be true,

4. Such publication must be in relation to personal
character or conduct or in relation to the candidature or
withdrawal of any other candidate,

3. Such publication must be reasonably calculated
to prejudice the prospects of that candidate's election.

/
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Now it would be useful to refer averments made in para 12 of the
petition in regard to corrupt practice which is as under :

“On 24.11.2013, one Arun Purohit who was
contesting the election as an “Independent Candidate”
has published a false advertisement in the newspaper

viz. “Nai-Dunia” dated 24.11.2013 that the election of '

the petitioner held in 2008 is declared void by the High
Court, when the judgment of the High Court is stayed by
the Supreme Court. Copy of the order of Supreme Court
is annexed and marked as Annexure P/9 to the petition.

. Thus, the respondent no.4 has published false news about

the petitioner in the newspaper which has prejudiced the
result of the election against the petitioner. The

_respondent no.4 subsequently withdrew his candidature

and supported the respondent no.1 who as the candidate
of “Bhartiya Janta Party” on 19.11.2013 in a public
meeting of Chief Minister of M.P. At Do Batti Chouraha
Ratlam. A complaint to that effect was made by the agent
of petitioner to the Election Officer on 24.11.2013. Copy

of the said complaint is annexed and marked as Annexure’

P/10 to the petition.”
Advertisement in question is as under :
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27.  Fromthe aforesaid averments it is clear th-a't there isno specific averment
that such publication was made by respondent No.4 with the ‘consent of

respondent No.1 or his election agent. Respondent No.4 has published the -

advertisement and subsequently withdrew his candidature and supported the
respondent No. 1. On this basis inference cannot be drawn that the questioned
advertisement was published with the consent of respondent No.I. For this
purpose I would like to refer the judgment of Hon'ble apex Court in the case
of Joseph M. Puthussery (supra) held as under :

“It is well-settled that to prove that the corrupt
practice of a third person is attributable to a candidate
under Section 123 of the Act, it must be shown that the
candidate consented to the commission of such act. The
finding that the appellant knew about such distribution
because benefit of such distribution could only ensure to
him, but he kept silent despite knowledge of such
distribution, is nothing else but an unwarranted inference
and surmise on the part of the court.”

28.  Nowitisto be seen whether questioned advertisement is false, As per
the averments in the petition, the advertisement is false because in the
advertisement it is mentioned that the election of the petitioner held in 2008 is
declared void by the High Court but it is not mentioned that the judgment of
the High Court is stayed by the Supreme Court. Whether non-mentioning of
this fact amounts to false advertisement? There is no averment that the
‘respondent No.4 having knowledge in regarding to stay order granted by
Supreme Court, deliberately suppressed this fact in order to prejudice the
prospects of the petitioner's election. In the advertisement it is mentioned that
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the election of the petitioner held in 2008 is declared void by the High Court

and the matter is pending before Supreme Court for hearing on 3rd December,
2013.

~29.  Abarereading of advertisement it is clear that the advertisement does
not contain full facts, but it cannot be said that the advertisement is false.

30.  Accordingly in the petition, the petitioner has utterly failed to fulfil the
statutorily mandatory requirements while pleading relating to the corrupt
practice. Even the material facts as to the consent of respondent No.1 or his
election agent to the commission of alleged corrupt practice have not been
pleaded at all. Apparently, the petitioner has not been able to point out as to
who was involved in the corrupt practices. As aforesaid the advertisement is
not false. Thus all the ingredients of corrupt practices are not made out.

31.  Accordingly, the petition does not disclose cause of action or a triable
issue and the material facts in regard to alleged corrupt practices are also
missing. '

32.  Itis settled proposition of law that the object of Order VIIRule 11 of
the Code is to ensure that meaningless litigation, which is otherwise bound to
prove abortive, should not be permitted to occupy the judicial:time of the
courts. If that is so in matters pertaining to ordinary civil litigation, it must
apply with greater vigour in election matters where the pendency of an election
petition is likely to inhibit the elected representative of the people in the
discharge of his public duties for which the electorate have reposed confidence
inhim.

33.  Thus the petition deserves to be rejected on both the grounds asno

issue can be raised for trial in absence of complete, precise and specific
pleadings in respect of alleged corrupt practices.

34,  Intheresult, the petition stands rejected under Order VII Rule 11 (a)
of the Code for want of any cause of action. The party shall bear their own
costs,

35. A copy of this order be forwarded to the Election Commission as well
as to the Speaker of the State Legislative Assembly.

Petition rejected.

"
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APPELLATE CIVIL
Before Mr. Justice Sanjay Yadav .
M.A. No. 161/2014 (Jabalpur) decided on 5 August, 2014 -

PUSHPADEVI (SMT.) ...Appellant .
Vs.
THE GENERAL MANAGER ... Respondent

-Railways Act (24 of 1989), Sections 123(c)(2) & 124-A -
Compensation claimed in lieu of deatlt - Deceased was aboard a General

Compartment and must have got down at Station cither to quench his -

thirst or may be bhecause of the pressure of crowd to ease himself and
found it difficult to aboard the train when it has started moving - It cannot
be said that the deccased was not acting like a prudent man and deliberated
a self inflicted injury - Deceased was a bona fide passenger and his death
was an untoward incident - Judgment set-aside - Compensation of Rs.
4,00,000/- awarded with 7.5% interest -Appeal allowed. (Paras 15 to 18)
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M. Sheffiquilah, for the appellant.
Govind Patel, for the respondent.
(Supplied: Paragraph numbers)
ORDER

SANJAY YaDav, J. :- With consent of learned counsel for the parties,
Appeal isfinally heard.

2. Appeal under Section 23 of the Railway Claims Tribunal Act, 1987 is
directed against the Judgment dated 6.12.2013 passed in Claim application
No.OA/Mw/BPL/2009/0418 whereby the compensation claimed in lieu of death
of Anil Kumar Ahirwar by Appellants has been declined. '

L7
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3. Death occurred on 20.01.2009 at Mandibamora Railway Station when
the deceased while travelling from Bina to Bhopal in general compartment of
Chattisgarh Express was thrown out because of the pressure of crowd. Death
having occurred due to falling from train, led the appellant lay claim
compensation claiming it due to untoward incident.

4. Railways however, denied as to deceased being a bonafide passenger
and the death being due to untoward incident. It was further contended that the
deceased met with the accident while he was boarding the moving train and thus
was not the case of accidental falling (Section 123 (c) (2) of Railways Act, 1989)
but was due to his own act (Section 124 A proviso (b) of 1989 Act).

5. Railway Claims Triblii;al framed following issues-

*1- Whether the deceased Anil Kumar Ahirwar s/o Shri Ashok.
Kumar Ahirwar on 20.01.2009 was a bonaﬁde passenger of
Chattisgarh Express ? -

2- Whether the death of the deceased Anil Kumar Ahirwar
$/0 Shri Ashok Kumar Ahirwar was caused due to an untoward
incident as defined U/Sec.123 (¢) (2) read with Sectlon 124
of the Railways Act, 1989 ?

3- Whether the Respondent railways are protected under the
exemption clause to Section 124-A of the Railways Act and is
not liable to pay any compensation ?

- 4- Whether the applicants are the sole dependants of ﬂ.lC.
deceased Anil Kumar Ahirwar s/o Shri Ashok Kumar Ahirwar
and no other dependant ?

5- Relief 7

6. ‘While answering the issues No.1 and 4 in favour of claimant; however,
nonsuited the claimants on the finding that it was the deceased who was at fault in
boarding the moving train and therefore, the death was not due to untoward incident.
The Tribunal relied upon the evidence of non-applicants witness on duty Pointsman
who in his deposition had stated the deceased who was about to board the moving
train was prevented but ignoring the warning he attempted to board the train, 111
process whereof he fell down and was run over.

7. ‘The question which crops up for consideration is as to whether the
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Tribunal erred in appreciating the evidence on record in holding that the death
of Anil Kumar since was the result of his own act that despite of warning he
attempted to board the moving train.

8. Section 124 A stipulates that- "when in the course of working arallway
an untoward incident occurs then whether or not there has been any wrongful
act, neglect or default on the part of the railway administration such as would
entitle a passenger who has been injured or the dependant of a passenger
who has been killed to maintain an action or recover damages in respect
thereof. The railway administration shall notwithstanding anything contained
in any other law, be liable to pay compensation to such extent as may be
_prescribed and to that extent only for loss occasioned by the death of, or
injury to,a passenger as a result of such untoward incident.”

9. Exception however is carved out by virtue of proviso which stipulates:

“Provided that no compensation shall be payable. under this
section by the railway administration if the passenger dies or
suffers injury due to -

. (a) suicide or attempted suicide by him ;
(b) selfinflicted injury;
(c) his own criminal act;
(d) any act committed by him in a state of intoxication or insanity;

(€) any natural cause or disease or medical or surgical treatment
unless such treatment becomes necessary due to injury caused
by said untoward incident.”

10.  Thusin acase where the death is due to self inflicted injury the railway
is exonerated from the compensation.

11.  Inthe caseathand the respondents Railways in paragraph 3 of the written
statement had taken a categeorical stand that- "It is submitted that the deceased
and his friend were trying to board moving train No.8238 UP Chattisgarh Express
at Mandibamora Station, his friend boarded the train but the deceased fell down
. because of the speed of the train and died on the spot. It is further stated that
deceased was most careless and negligent about his personal safety and thereby
exposed his life to the utmost danger which tantamount to self inflicted injury.'
These contention are duly supported by non-applicant witness Ramgopal Rai

(o3
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Pointsman 'A’ station Mandibamora who stated:

12.
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In these given facts was the deceased not acting like a prudent man
and whether he deliberately invited the trouble, is the question for consideration.

13. Selfinflicted injury would mean where a person capable of rational

voluntary action, act in a manner where in a person of the same state of mind
would refrain to act in such condition. By way of example it can be understood
in the given facts of present case that a normal person would board the object
capable of moving only when it is stationary, as he is capable of assimilating

that he may get hurt in boarding 2 moving object.

14.

It is common scene at all the railway stations that they are over
crowded. The tickets are not easily available and the commuters have to get
in queue for the tickets for General Compartment water joints are not available

’
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at easy distance causing inconvenience to the passenger and when they get
(sic:got) down at the platform to fetch water, there always is a likelihood of
missing the train. The General Compartments are overcrowded and at each
ensuing station the crowd get added.

15.  Inthe case at hand, the deceased was aboard a General Compartment

and must have got down at Mandibamora either to quench his thrust or may

be because of the pressure of crowd to ease himself and found it difficult to
aboard the train when it has started moving. It cannot therefore, be said that
the deceased was not acting like a prudent man and deliberated a self inflicted
injury. The Tribunal in the considered opinion of this Court misconstrued the
entire facts on record, resulting in perverse conclusion.

16.  Consequently, the judgment is set aside.

17.  Inviewwhereof, this Court is of the consideréd opinion that Anil Kumar
Ahirwar was a bonafide passenger and his death was within the purview of
untoward incident within the meaning of Section 124-A of the Railways Act,
the claimant is therefore, entitled to get Rupees Four Lacs towards
compensation in lieu whereof, as provided in the Schedule to the Railway
Accidents and Untoward (Incidents) Compensation Rules, 1990. The claimants
are also entitled for an interest @ 7.5% from the date of filing of claim
application till actual payment.

18.  The appeal is allowed to the extent above. No costs.

Appeal allowed.

LL.R. [2015] M.P., 2730
APPELLATE CIVIL
Before Mr. Justice M.C. Garg
S.A. No. 632/2007 (Gwalior) decided on 11 November, 2014

MAHARAIJ SINGH & ors. ...Appellants
Vs.
MAHANT SINGH CHATURVEDI & ors. ... Respondents

Criminal Procedure Code, 1973 (2 of 1974), Section 145 -

Dispute relating to possession of immovable property - The order passed

by the SDM remains valid till the Civil Court decides the matter with
respect to the title of the property - Merely because an order is passed
u/s 145 and appellants'were found in possession, it would not prove

A,
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that the appellants were in adverse possession. . (Para5)
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Ashish Shrivastava, for the appellants.
None, for the respondents.

JUDGMENT

M.C. GARG, J. :- The appellants/plaintiffs have filed this appeal under
Section 100 of the Code of Civil Procedure being aggrieved by the judgment
and decree dated 3rd May, 2007 passed by I Additional District fudge, Bhind
in Civil Appeal No.17 of 2006 affirming the judgment and decree dated
29.11.2005 passed by II Civil Judge Class I, Bhind in Civil Suit No.36A of
2005 whereby, the suit filed by the plaintiffs for declaration of title, correction
of revenue entries and for recovery of possession was dismissed.

2. The Appellants filed a suit in the trial court seeking a declaration that
the appellants were the owner of the disputed property. They also sought
perpetual injunction seeking restrain order against the respondents for
interfering into their possession. The basis of their claim was adverse
possession. They also sought a declaration that sale deed executed by the
respondent no.2 in favour of the respondents no.6 to 9 to be null and void as
respondent no.2 had no right in the property. Later on, a gift deed allegedly
executed by the respondent no.2 in view of the sale deed was also questioned.

3. The respondents denied adverse possession of the appellants. The
trial court held that the appellants were not able to establish their substantive
title or adverse possession so as to complete his case of adverse possession.
Therefore, dismissed the suit.

4. It is submitted by learned counsel for the appellants that in both the courts
below, possession of the appellants vide Ex.P/4 has been accepted. Ex.P/4 isan
order passed by the revenue authorities under section 145 of Cr.P.C.

5. Such orders are passed by SDM only for maintaining the law and order
that is to say if a complaint is made to the SDM under Section 145 of Cr.P.C, the
SDM is only required to see as to who was in possession of the property within



2732 State of M.P. Vs. Kamlesh Kumar LL.R.[2015]M.P.

two months next before the lodging of the said complaint. The order passed under
Section 145 of Cr.P.C remains valid till the Civil Court decides the matter with
respect to the title of the property by taking evidence by declaring that who has
substantive possession of the suit property and who has a lawful right to have that
property. Merely because, an order Ex.P/4 is passed under Section 145 of Cr.P.C
and appellants were found in possession of the property next before the two
months of lodging of the complaint, it would not prove that the appellants were in
adverse possession of the property or have perfected their title so as to claim a
declaration by way of adverse possession. In these circumstances, two courts
below have not found the appellants having substantive possession of the suit
property sufficient to hold that the appellants became owner by adverse possession
and merely because, their possession has been found by SDM under section 145
of Cr.P.C, they cannot say that an order was passed so as to restrain the
respondents from dispossessing the appellants except in accordance with law.
Such injunction if granted, would be based upon the triple principles as contained
under Order 39 Rule 1 and 2 of CPC that if (i). Prima facie case, (ii). balance of
convenience and (iif) principles of natural justice. The prima facie case in favour of
the plaintiffs shall be only if the plaintiffs have substantive right in the suit property
which is not a case before us.

6. Inthese circumstances, the prayer made by the appellants cannot be accepted.”
Since there are consistent finding of facts by the two courts below holding that the
appellants were not able to establish that they became owner of the property by
completing their plea of adverse possession, no substantial question of law is involved
in this appeal. This appeal is therefore, dismissed. No order as to the costs.

Appeal dismissed.

LL.R. [2015] M.P., 2732
APPELLATE CIVIL
Before Mr. Justice M.C. Garg
S.A. No. 761/2006 (Gwalior) decided on 19 November, 2014

STATE OF M.P. . ...Appellant
Vs.
KAMLESH KUMAR & ors. ... Respondents

Limitation Act (9 of 1908), Section 5 - Condonation of delay -
Reasons - Where the reasons given are hypothetical and presumptive,
the unexplained delay cannot be condoned. (Paras 5 & 6)



LL.R.[2015]M.P. State of ML.P. Vs. Kamlesh Kumar 2733

: uReftar siferfaas (1908 &1 9), €T 5 — ferg & ford ArwT — SR
~ el fad T FRv Syarcafie wd sueia 2, W‘iﬁ'cﬁﬂﬁﬁﬁl Th
) fpar < a@dr|

Cases referred :
AIR 2009 SC 217, AIR 2012 SC 1506.

B. Raj Pandey, G.A. for the appellant/State.
Anand V. Bhardwaj, for the respondents.

(Supplied: Paragraph numbers)
. JUDGMENT

M.C. GARg, J. :- The appellants have not filed an addl’uonal affidavit
despite grant of further tlme

2. This Court has gone through the I.A. No. 14994/2006 filed by tl.le
appellants u/S 5 of the Limitation Act. The application reads as under:

2. That, the impugned judgment and decree was passed on
11.08.2004. This fact was informed by the Additional Public
Prosecutor to the Collector in the month of March, 2006 alongwith
the certified copy of the judgment and decree, Thereafter, the
Nazal Tehsildar wrote a letter to J.P. Sharma, Govt Advocate to
- file an appeal. Opinion of Government pleaders was obtained on
02.04.2005 and 16.06.2005 in which it is the say of the pleader
that there are no chances to success in the same. Thereafter,
Collector wrote a letter to the Secretary of Revenue Department
for filing the appeal on 18.07.2005, with specific averments that
the land is a valuable land and the appeal should be filed. The
Law and Legislative Department of the State Government granted
permission vide letter dated 25.10.2005. The Collector appointed
OIC in the matter. It is pertinent to note that the OIC collected
the record of the case and thereafter contacted in the office of
Advocate General on 24.08.2006. The appeal was prepared and
thereafter the appeal was duly filed. However, there is adelay of
90 days, which is not deliberate, as per the law laid down by the
Hon'ble Supreme Court, the delay deserves to be condoned.”

3. Despite there being delay of more than two years, the appellant
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mentioned only delay of 90 days. Not only that, in the aforesaid para they
also quoted about the opinion given by the Government Pleader obtained on
02.04.2005, wherein, it was clearly opined that there is no chance of success,
if the appeal was filed. Yet the Collector wrote a letter to the Secretary of the
Revenue Department on 18.07.2005 for filing of the appeal, as if the Collector
was going to put some new material for the success of the appeal. Even if, that
was so, the appeal ought to have been filed within the time, but they took two
years to file the same. This shows utter negligénce on the part of the State.

4. Learned counsel for appellants also relied upon the judgment reported
in AIR 2009 SC 217.

5. ' However, perusal of this judgment shows that the delay is to be
condoned only when sufficient cause is shown. The appellants have not shown
any sufficient cause, rather the reasons given are hypothetical and presumptive,
as if the Collector will put néw arguments to bring some new splash in the
appeal. This is a high ended mistake on the part of appellants that instead of
submitting that there was any genuine delay or there were some strong reasons
for condoning the delay, they want to say as if Collector is more important
than the Government Pleader, who has opmed that there was no case for filing
- of this appeal. -

6. The Hon'ble Apex Court in Chief Post Master General and Ors Vs.
Living Media India Ltd. And Another reported in AIR 2012 SC 1506 has
held that unless reasonable and acceptable explanation of delay and sufficient
cause is shown, the application need not be accepted. Relevant para is quoted
below : -

*“(13) nour view, itis the right time to inform all the government
bodies, their agencies and instrumentalities that unless they have
reasonable and acceptable explanation for the delay and there
was bonafide effort, there is no need to accept the usual
explanation that the file was kept pending for several months/
years due to considerable degree of procedural red-tape in
the process. The government departments are under a special
obligation to ensure that they perform their duties with diligence
and commitment. Condonation of delay is an exception and
should not be used as an anticipated benefit for government
departments. The law shelters everyone under the same light
and should not be swirled for the benefit of a few. Considering
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the fact that there was no proper explanation offered by the
Department for the delay except mentioning of various dates,
according to us, the Department has miserably failed to give -
any acceptable and cogent reasons sufficient to condone such
ahuge delay. Accordingly, the appeals are liable to be dismissed
on the ground of delay”.

7. In the case of Post Master General, Apex Court has taken note of the
conduct of the State Government in number of cases where there is a delay
which is unexplainable and has not agreed with the statements made by the
learned counsel for the appellant merely because an application has been
filed by the State, delay should be condoned. -

8. "Lastly, learned counsel for the appellant seeks more time to file an
additional affidavit. : ‘
9. The Government has not filed an'additional affidavit, despite time was

granted to them vide order dated 06.08.2014. Even otherwise, looking to the
feasons given in the application, in case an additional affidavit has been filed,
it will serve no purpose, rathet further delay the disposal of the case and
therefore the prayer for grant of time is declined.

10.  The application filed by the appellant is dismissed.
11.  Consequently, the appeal also stands dismissed. _
Appeal dismissed.

LL.R. [2015] ML.P., 2735
APPELLATE CIVIL
' Before Mr. Justice Alok Verma
M.A. No. 2364/2005 (Indore) decided on 20 November, 2014

GAURISHANKAR : ...Appellant
Vs. :
SPECIALTY ELECTROMARS & ors. ... Respondents

Motor Vehicles Act (59 of 1988), Section 163 and Evidence Act (!

of 1872), Section 59 - Proof - Claims Tribunal although held that damages

-were caused to pair of bullocks and bullock-cart but held that appellant
had failed to prove that he was owner of the same -Held - Provisions of
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Evidence Act do not apply with full force before Claims Tribunal -
Certificates issued by Gram Panchayat conveys the meaning that bullocks
& bullock-cart belongs to appellant - Compensation of Rs. 33,000/~ directed
to be paid towards loss of property - Appeal allowed. (Paras 4,6 & 9)
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R.N. Dave, for the appellant,
S.V. Dandawate, for the respondent No.3 / Oriental Insurance
Company.

JUDGMENT

ALOK VERMA, J. :- This Miscellaneous Appeal is directed against
the award passed by the 1st Additional Member, Motor Accident Claims
Tribunal, Badawni in Claim Case no. 174/2004 dated 16/03/2005, by which,
the learned Tribunal dismissed the application filed by the appellant in respect-
to damage caused to his pairs of bullocks and the bullock cart,

2. The brief facts relating to the present appeal are that on 1 5/04/2004,
the present appellant was going from village — Segwal alongwith his servant
Ramlal §/0 Dashriya to village — Thikari. Near the field of one Indraprasad,
the vehicle bearing registration no. M.H.-04-AW-8440, which was driven by
respondent no. 2 and which was owned by respondent no. 1 dashed against
the bullock-cart of the appellant, due to which, the appellant suffered serious
injuries in his right leg and out of the pair of bullock, one died and another
sustained serious injuries, due to which, he was rendered useless for pulling of

the cart. The cart totally destroyed in the accident. The present appellant filed -

two separate applications, one for compensation in respect of the injuries
caused to him and which was registered as Claim Case no. 173/2004 and
- which was allowed and compensation was awarded and the second for
damages caused to his property i.e. pair of bullocks and the bullock-cart
which was registered as Claim Case no. 174/2004, against which, this present
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appeal is filed.

3. -The learned Tribunal dismissed the application on the premise that the
appellant failed to prove before the Tribunal that pair of the bullocks and the
bullock-cart belonged to him and on this inference, the application was
dismissed.

4. The learned Tribunal, while deciding the issue no. 4 inferred that it
was proved that in the accident, the paif of bullocks sustained serious injuries
and the bullock-cart was damaged. However, he inferred that the documents
mentioned that the pair of bullocks and bullock-cart belonged to one Mayaram
'S/o Murar. The learned Tribunal further opined that the present appellant
failed to prove the memorandum of loss, which was prepared during the
investigation by police. He also failed to examine Mayaram S/o Murar, his
father-in-law and Ramlal S/o Dashriya, who was servant. Before the learned
Tribunal, the present appellant filed a certificate issued by Gram Panchayat-
Mukundpura. However, again in receipt of this certificate also, the Tribunal
observed that the appellant failed to examine the concerned who issued this
certificate and not believing of the document, the learned Tribunal inferred
that the present appellant failed to prove that the pair of the bullocks and the
. bullock-cart belonged to him and therefore, dismissed the application and did
not award any amount as compensation.

5. I have gone through the evidence produced by the appellant before

the learned Tribunal. In this respect, the first relevant document is requisition
prepared by Station In-charge, Police Station — Thikri, Dist — Badwani and
sent to veterinary doctor, Thikri dated 16/04/2004 Ex.-P/29. In this requisition,
it was mentioned that the injured Gaurishankar S/0 Ramsingh Yadav was going
to village — Thikri and straw was loaded in the cart. Ramlal S/o Dashriya was
his servant and Mayaram S/o Murar was his father-in-law who informed the
police that both the bullocks sustained injuries in the accident and therefore,
by this requisition, the veterinary doctor was requested by Station Incharge,
Police Station — Thikri to treat the bullocks. It may be observed that in the
requisition, it was clearly mentioned that the pairs of bullock and the bullock-
cart belong to injured Gaurishankar S/o Ramsingh, however, in the medical
certificate prepared by veterinary doctor, it was mentioned that owner of the
bullocks was Mayaram S/o Dashriya. Naturally, when in the requisition, it
was clearly mentioned that the bullocks and the bullock-cart belonged to the
injured Gaurishankar S/o Ramsingh, the doctor was negligent in mentioning
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the name of Mayaram S/o Dashriya as owner of the bullocks,

0. Next document is the certificate issued by Gram- Panchayat —

Mukundpura. The learned Tribunal observed that this certificate was not proved
according to law. However, before the Tribunal, the provisions of the Evidence
Actis notapplicable with full force. There is no evidence onrecord to challenge
that the certificate was issued by Gram-Panchyat (sic:Panchayat), Mukundpura.
So far as the contents of the certificate is concerned, it is true that it does not
specifically mention that the bullocks and the bullock-cart belonged to the
present appellant Gaurishankar S/o Ramsingh Yadav, however, reading the
certificate in totality, it conveys the meaning that the property belongs to the"
injured Gaurishankar Next is the memorandum of loss which was also not
proved by the appellant.

7. However, the learned Tribunal failed to appreciate that there was no
pleadings of respondent no. 3 to the effect that the pair of bullocks and the
bullock-cart did not belong to the present appellant. The whole averment in
the application were mechanically denied. However, in the additional plea, it
was not specifically mentioned that respondent no. 3 challenges the ownership
of the pair of bullocks and the bullock-cart. Taking all the factors into

consideration, I find that the learned Tribunal erred in inferring that the pair of .

bullocks and the bullock-cart did not belong to the present appellant.

8. So far as the amount of compensation is concerned, the appellant in
his statement before the Tribunal in para— 3 states that he had purchased new
‘pair of bullocks for Rs. 30,000/-. He had purchased the cart also for which,
he paid Rs. 10,000/-. As such, for the pair of bullocks and the bullock-cart,
he paid Rs. 40,000/-. However, taking the fact that the bullocks must have
been purchased by him sometimes prior to the accident, their costs must be
assessed as Rs.12,500/- for each bullock or Rs. 20,000/-for the pair of bullocks
and the costs of the bullock-cart may be assessed as Rs.8,000/-. Accordingly,
he is entitled to receive Rs. 33,000/~ for the loss caused to his pair of bullocks
and the bullock-cart.

9. Accordingly, the application filed by the appellant in Claim Case no.
174/2004 is accepted. It is directed that the respondents shall pay Rs. 33,000/-
to the present appellant against the damages caused to the pair of bullocks
and the bullock-cart. The respondents shall also pay interest @ 8% per annum
from the date of filing of the application dated 23/07/2004 till the payment of
the amount. The costs shall be borne by the respondents. The respondents

o
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shall be liable to the payment of amount jointly and severally. Fees of the
counsel shall be assessed at Rs. 2,000/~

C c as per rules.
Order accordingly.

LL.R. [2015] M.P., 2739
APPELLATE CIVIL
Before Mr. Justice Alok Verma
M.A. No. 1670/2007 (Indore) decided on 26 November, 2014

VIMLA (SMT.) & anr. ' ...Appellants
Vs. - ' .
SHEIKH JABBAR "...Respondent

Motor Vehicles Act (59 of 1988), Section 147 - Liability of
Insurance Company - Insurance Policy - Cover note appears to be
prima-facie genuine - No cuttings are there and even it was properly
stamped by the seal of the'Company - Therefore, at the time of the
accident the vehicle was insured by the Company. (Para9)

glev I17 ATII7 (1988 T 59), ST 147 — 147 AT &7 TIIT
— 7 gifereft — wifE™ T80T U9 HeW AT 9IWAE HSe BT § — |E
HIeT a8 T € AN el 3 gev (i) g™ sfaa wu 9@ wiftga e
— W, QHEET & NI AT NI a9red €| e

. J.M. Poonegar, for the appellants.

Pradeep Gupta alongwith Bhaskar Agrawal for the respondent/
Insurance Company.

JUDGMENT

ALOK VERMA, J. :- This Miscellaneous Appeal is directed against
the award passed by learned Additional Member, MACT, Indore in Claim
Case no. 249/2005 dated 10/10/2006, by which, learned Tribunal awarded
an amount of Rs. 3,17,000/- as amount of compensation to the present
appellants and also exonerated the Insurance Company from the liability of
the payment of the amount.

2. The relevant facts are that deceased Bhagchand Daswani was the
husband of appellant no. I and son of appelldnt no. 2. On 07/06/2004, he
was going in his personal car bearing registration no. MP-09-HD-2004, which
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was driven by driver Karim Bhai. When the car reached by-pass square
Chalisgaon- Malegaon Road, the offending vehicle Metadore 407 bearing
registration no. MH-18-E-7476 which was driven by respondent no. 1 Sheikh
Jabbar, dashed the vehicle against the car, in which, the deceased was travelling.
In the accident, deceased Bhagchand sustained serious injuries on his head
and other parts of the body and died on the spot. In the accident, one
Ghanshyam Seth and driver Karim Bhai also died.

3. Aggrieved of the impugned order, present appeal is filed on the ground
that both the offending vehicles, Metadore 407 and the car, in which the
deceased was travelling, were insured by respondent no. 3 and therefore, he
is liable for payment of compensation amount. Second ground is that the
amount of compensation i.e. Rs. 3,17,000/- is also not awarded as per the
principles laid down by Hon'ble Apex Court, therefore, enhancement of
compensation is also prayed for.

4, It may be considered first, whether the offending vehicle bearing no.
M.H.~18-E-7476 was insured by respondent no. 3 ?. In this case, a photocopy
of cover note is filed by respondent no. 2. The photocopy is alleged to be
forged copy of the cover note issued by respondent no. 3 in respect of offending
vehicle. The period of insurance according to the cover note is from 23/09/2003
to 22/09/2004. The accident took place on 07/06/2004. Accordingly, if this
cover note is taken into consideration, it appears that the vehicle was insured
by respondent no. 3. However, respondent no. 3 challenges the cover note
and according to respondent no. 3, this cover note was not issued by Dhule
Branch of the Company.

5. To substantiate this assertion, Vilas Saraf N.A.W.- 1 was examined.
According to this witness, he was working as Development Officer in Dhule
Branch of the Company. According to him, the vehicle was insured by
respondent no. 3 from 23/01/2001 to 22/01/2002. Subsequent to this, no
insurance policy was issued by the Company. However, during the cross-
¢Xamination, he admits his signature on Ex.-P/14 from A to A. He also admits
that the Company never filed any complaint before any police station in respect
to Ex.P-14. Subsequent to this, he said that Ex.-P/14 was not produced in his
office and therefore, there was no question of filing of any complaint in respect
of Ex.-P/14. However, in cross-examination by respondent nos. 1 and 2, he
told that he verified from the record of the office that the vehicle was not
insured by the Company.

N
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6. Learned Tribunal while considering the statement of this witness
observed that though respondent nos. 1 and 2 were present during pendency
of the application before the Tribunal, the respondents never examined
themselves and submitted them to cross-examine in the case. If they appeared
before the Court and stated on oath that the vehicle was insured by respondent
no. 3, then it may be accepted that the vehicle was insured by respondent no.
3. however, they did not appear before the Court and did not rebut the
evidence produced by the Insurance company.

-7 After going through the impugned award, I find that the approach

adopted by learned Tribunal was perverse and irrational. The present appellants -
were third party and they cannot suffer because respondent nos. 1 and 2
chose not to examine themselves before the Tribunal. Once, photocopy of
the cover note was filed and copy of which is normally handed over to counsel

- for the insurance company, it was duty of the Insurance Company to ensure,

whether the insurance policy was issued ? or if they assert that the cover note
is forged and no policy is issued by the Company, they should take necessary
action and prove it accordingly.

8- In this case, however, it is surprising that the officer admits his signature
on Ex.-P/14. He also admits that the copy was not filed in the office of the
Company and if it was filed, the Company would have in better position to .
say whether such policy was issued by the Company or not. If no such cover
note was filed and available with the Company, then how he stated in para 4.
of his statement that he checked from the record of the Company and such
policy was issued without having cover note Ex.-P/14, how he would check
the record correct.

9. Even otherwise, after going through Ex.-P/14, the cover note appears
prima-facie genuine. No cuttings are there and even it was properly stamped
by the seal of the company. In such circumstances, I find that the learned
Tribunal erred while holding that the vehicle was not insured by respondent
no. 3 and accordingly, I hold that at the time of the accident, the vehicle was
insured by the Company.

10. The next question is in respect of quantum of compensation. From the
copies of the Income-tax return filed by the appellants, it is clear that the
deceased was having income from his business as well as from house property.
Learned Tribunal while considering his annual income took in his consideration
the statement of Ravi AW-4, who was working as Assistant with Chartered
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Accountant Sanjeev Hingorani, who used to deal with income tax matter of
the deceased. He specifically mentions income of the deceased from the
business in various years. The same income was considered by the Tribunal in
para 11, 12 and 13 of the award. However, the learned Tribunal only awarded
Rs. 5000/- for mental and physical agony caused to the wife and mother of
the deceased. The learned Tribunal should have considered loss of consortium
in case of appellant no. 1 and loss of love and affection in case of mother
appellant no. 2 separately. I find that the amount of Rs. 30,000/~ for appellant
no. I against loss of consortium and Rs,. 20,000/~ against loss of love and

affection for appellant no. 2 should be awarded. This apart, Rs.20,000/- should

also be awarded for funeral expenses, against which, no amount was awarded.
Thus, total amount comes to Rs. 3,82,000/-.

11.  Accordingly, this appeal is allowed. The award passed by the learned
_ Tribunal is modified to the extent that the compensation amount is enhanced
from Rs. 3,17,000/- to Rs. 3,82,000/-. This amount shall carry interest @
6% per annum from 30/09/2004 till actual payment of the amount or part
thereof. For payment of the amount, all the respondents including respondent
n0. 3 shall be liable jointly and severely. Costs shall be bome by the respondents.

The remaining directions issued by the Tribunal shall remain the same.

12.  With the aforesaid modification in the award, this miscellaneous appeal
stands disposed of.

C cas per rules.
‘ Appeal disposed of.

LL.R. [2015] M.P., 2742
' APPELLATE CIVIL
Before Mr. Justice M.C. Garg
E A No. 396/2006 (Gwalior) decided on 29 January, 2015

ASHOK KUMAR GUPTA i ...Appellant
Vs.
UNITED COMMERCIAL BANK ... Respondent

Civil Procedure Code (5 of 1908), Order 9 Rule 5 and Order 5
Rule 20 - Appellants despite service report to the effect that the
respondent Nos. 2 & 4 are not residing at the given address and despite
granting time, not supplied correct address - Though fresh steps were
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taken but not at the correct address - Held - Paying process fee alone
without supplying the correct address cannot be considered as
compliance of the provision - However, final opportunity is given to
the appellant to file correct address or in alternative file application
under Order 5 Rule 20 for substituted service, subject to payment of
cost of Rs. 5,000/-. (Paras 4 & 6)

Rifaer gfarar wiear (1908 @7 5). 3% 9 539 5 v7 IRer 5 99
20 — ity & 39 ware @ avfiel nfadss @ EsE @ el ».
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1 R E — affeiRa — 9 gar Syeeg s far = SR e o
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B ®. 5000/— A & HAAE B I, G war g w4 & fog A
fraey & gferenfug arflar 3y ke s fraw 20 @ Jfawa AT o&d
v & feau affow saux faar

Amit Bansal, for the appellant.
Nitin Agarwal, for the respondent No.1.  ~

(Supplied: Paragraph numbers)
ORDER

M.C. GARrG, J. :- It is very surprising to note that appellant despite
report of service of respondent no.2 and 4 that they are not residing at the
given address as reported for 11.04.2014 have not taken steps for supplying
the correct address, even though, they were granted time to do the needful on
11.04.2014. This time also as per the report dated 16.05.2014, it was again
informed that respondents no.2 and 4 are not living at the given address. On
25.07.2014 also it was observed that respondent no.2 and 4 are not residing
at the given address, when again appellant was directed to take steps within
two weeks by paying fresh process fee and the correct address.

The defects have not been cured even till date.
Order 9 Rule 5 reads as under:

" 5. Dismissal of suit where plaintiff after summons returned -
unserved, fails for [seven days] to apply for fresh
summons:[1 Where, after a summons has been issued to
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the defendant, or to one of several defendants, and
returned unserved, the plaintiff fails for a period of [seven
days] from the date of return made to the Court by the
officer ordinarily certifying to the Court returns made by
the serving officers, to apply for the issue of a fresh
summons, the Court shall make an order that the suit be
dismissed as against such defendant, unless the plaintiff
has within the said period satisfied the Court that- .

(@) he has failed after using his best endeavours to discover
the residence of the defendant, who has not been served,
or :

(b} such defendant is avoiding service of process, or ©
there is any other sufficient cause for extending the time,
“in which case the Court may extend the time for making
such application for such period as it thinks fit].

2. In such case the plaintiff may (subject to the law of
limitation) bring a fresh suit.

2. The aforesaid provision is incorporated in the statute by way of
amendment of civil procedure basically for the purpose that service is effected
on the respondents as early as possible and if a report comes that service has
notbeen effect for any reason specified in the aforesaid order, then an obligation
was caused upon the party who wants service to be effected on the other side
to take steps within seven days of the receipt of report. If this is not done then
the mandate is to dismiss the suit.

3. In the present case, the appellant came to know about the report of
service of respondent no.2 and 4 regarding their non-availability on the given

address as per the office report dated 02.04.2014. Appellant was given'

opportunity to take fresh steps. Though fresh steps were taken, but not at the
correct address. Process fee was filed for serving these respondents but the

report time and again was of the same effect i.e. respondents no.2 and 4 are -

not available at the given address.

4, Paying procéss fee alone without supplying the correct address cannot
be considered as compliance of the provisions of law. It was required upon
the appellant to have filed an application under Order 5 Rule 20 CPC for

i
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getting substituted service effected upon the respondents no.2 and 4. These
steps were also required to be taken within seven days from the knowledge
of report of service i.e. non-availability of respondents at the given address.

5. The amended provisions under Order 9 Rule 5 is that suit should be
dismissed.
6. Since the appellant had been filing process fee of course, not the correct

address, in the interest of justice, last and final opportunity is granted to the
appellant to do the needful i.e. filing of fresh process fee and the correct
address or in alternate, filing of application under Order 5 Rule 20. But that
too will be subject to payment of cost of Rs. 5,000/- to be deposited in
favour of M.P. State Legal Service Authority, within one week from today.”

Notices issued be made returnable for 25.03.2015.

Order accordingly.

LL.R. [2015] M.P., 2745
APPELLATE CIVIL
Before Mr. Justice Alok Aradhe
M.A. No. 1820/2006 (Jabalpur) decided on 13 July, 2015

' SETHMOHANLAL HIRALAL (M/S) ...Appellant

Vs,
STATE OF M.P. ...Respondent

(Alongwith M.A. No. 2789/2006)

A. Arbitration and Conciliation Act (26 of 1996), Sections
8, 20, 34 & Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983),
Section 20 - Appointment of Arbitrator - Jurisdiction of Civil Court -

_ During the pendency of application for appointment of arbitrator, Act
1983 came into force - Bar contained in Act 1983 with regard to Civil

Court applies only from the date of Constitution of Arbitration Tribunal
i.e. 01.03.1985 - Reference which is pending prior to Constitution of
Tribunal is saved by Section 20(2) of 1983 Act - As application for
appointment of arbitrator was already pending therefore, District Judge
had jurisdiction to appoint arbitrator. (Para7)

@ FreeeR Jiv ol SARFTIT (1996 BT 26), NIV 8, 20, 34 YT
HETCRP] AfBYT ARFAH, TH. (1983 BT 29), €T 20 — T FY AT
~ Rifde ~raray &t afreiar - weaea @) Frgia @ R ardes dffa @
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B. Arbitration and Conciliation Act (26 of 1996), Section 34 -
Objections - Scope of interference- If award is in conflict with public policy
of India - Court would interfere with an award, if it is in violation of statute,
interest of India, justice or morality, patent illegality, contravention of Act
or terms of contract - Respondent's witness admitted that extra work of
de-watering was done by appellant as an extra item - It was further held
by Arbitrator that since the aforesaid amount was not included in award,
therefore, the same was admittedly included by the Arbitrator as an extra
item - Arbitrator had applied its mind - If two views are possible, view
taken by Arbitrator would prevail - Trial court should not have disallowed
the said item - Appeal allowed. (Paras 11 & 12)
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Cases referred :

_ 1995 MPLJ 885, (1996) 1 SCC 435, AIR 2001 SC 2293, AIR 2004
SC 1887, AIR 2007 SC 2599, (2015) 3 SCC 49, (2004) 5 SCC 109, (2010)
1 SCC 80, (2010) 1 SCC 549, (2008) 16 SCC 128, (2008) 14 SCC 785.

R.C. Sobhani, for the appellant in M.A. No. 1820/2006 and for the
respondent in M.A. No. 2789/2006.

Girish Kekre, G.A. for the respondent in M.A. No. 1820/2006 & for
the appellant in M.A. No. 2789/2006.
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ORDER

ALOK ARADHE, J. :- Inthese appeals preferred under section 37 of
the Arbitration and Conciliation Act, 1996 (hereinafter referred to as the “Act”)
the parties have assailed the validity of the judgment dated 23.01.2006 passed
by trial Court, by which the objections preferred by the appellant as well as
respondent under section 34 of the Act against the award passed by the
Arbitrator dated 28.07.2004, have been rejected. Since common questions
of law and facts arise in these appeals, therefore, the appeals were heard
analogously and are being decided by this common order. In order to appreciate
the challenge to the impugned judgment, few facts need mention which are
stated infra,

2. M/s.Seth Mohanlal Hiralal (hereinafter referred to as the "appellant™)
was awarded contract of construction of 'Sukha' acquaduct under Agreement
No.2/1977-78. A dispute arose between the parties, pursuant to which, the
appellant made a request for appointment of an Arbitrator on 14.1.1980 to
the Superintending Engineering. Thereafter, the appellant filed an application
for appointment of an arbitrator under section 8 read with section 20 of the
Arbitration Act, 1940 (for short "1940 Act") before the District Judge,
Hoshangabad on 26.09.1984. In the meantime, the State Legislature enacted
Madhya Pradesh Madhyastham Adhikaran Adhiniyam, 1983 (for brevity
"1983 Act"), with a view to establish a Tribunal to adjudicae (sic:adjudicate)
the disputes, to which, the State Government or the Public Undertaking is the
party. The 1983 Act came into force with effect from 12.10.1983 and on
01.3.1985 the M.P. Arbitration Tribunal was constituted. The District Judge,
Hoshangabad decided the application submitted by the appellant under section
8 read with section 20 of 1940 Act by order dated 18.08.1998 and one Mr.
K.S.lnaamdar, Retired Chief Engineer was appointed as an Arbitrator to
adjudicate the dispute between the parties.

3. It is not disputed that the order dated 18.08.1998, by which the
Arbitrator was appointed, was not challenged by the State Government
(hereinafter referred to as the "respondent") before any higher forum. The
Arbitrator with the consent of the parties directed that the claims of the
respective parties shall be adjudicated as per the provisions of 1996 Act. It is
also not in dispute that both the parties appeared before the Arbitrator without
raising any objection and participated in the proceeding which was held under
the 1996 Act. The Arbitrator passed an award on 28.07.2004 under the 1996
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Act to the tune of Rs.2,80,980/- in favour of the appellant. However, rest of
the claims filed by the appellant were rejected. The award passed by the
Arbitrator was challenged by the parties under section 34 of the 1996 Act.
The trial Court by judgment dated 23.1.2006 partially allowed the objection
of the respondent and rejected the claim No.8(ii) of the appellant which was
allowed by the Arbitrator and upheld the award for rest of the claims i.e.
claims No. 1, 2 & 4. In the aforesaid factual background the appellant has
challenged the aforesaid award in M. A No.1820/2006, whereas the respondent
has challenged the validity of the same in M.A.N0.2870/2006.

4. Learned counsel for the appellant submitted that since prior to
constitution of the Tribunal i.e. 01.3.1985 the appellant had filed an application
for appointment of an Arbitrator before the District Judge, therefore, the
* proceeding initiated by the appellant under the provisions of 1940 Act was
saved in view of section 20(2) of 1983 Act. In support of aforesaid submission
reliance has been placed on the decision of Full Bench of this Court in the
case of State of Madhya Pradesh and others vs. M/s. Chahal and Company,
New Delhi, 1995 MPLJ 885, It is further submitted that respondent all along
had participated in the proceeding which was conducted by the Arbitrator
under 1996 Act and at no point of time, raised an objection that provisions of
1983 Act would apply. It is also pointed out that no stich objection has either
been taken in objection filed by respondent under section 34 of the Act orin
the memo of appeal. It is further submitted that the order passed by the District
Court has attained finality and binds the parties. It is also urged that the trial
Court grossly erred in interfering with the award of the Arbitrator in so far as
it pertains to claim No.8(ii). It was also pointed out that a sum of Rs.2,80,000/-
was awarded to the appellant by the Arbitrator on account of extra item of
de-watering which was not included in the contract. It was further pointed out
that witness of the respondent had admitted in the cross-examination that the
work of de-watering was executed by the appellant. It was argued that the
finding recorded by the Arbitrator that an award of Rs.1 lac has been awarded
to the appellant contrary to the terms and conditions of the contract is perverse
and the judgment passed by the trial Court deserves to be set aside to the
extent it interferes with the award passed by the Arbitrator.

5. On the other hand, learned Government Advocate submitted that since
the contract in question is works contract, therefore, section 7 of the 1983
Act, which is a non obstante provision, would apply. It is further submitted
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that the respondent had raised an objection in this regard before the Arbitrator
as well as in proceeding under section 34 of the 1996 Act. However, the
aforesaid objection was not properly dealt with, either by the Arbitrator or by
the trial Court.

6. I have considered the submissions made by learned counsel for the
parties and have perused the award. Admittedly, 1983 Act came into force
on 12.10.1983 and the Tribunal was constituted under thé 1983 Act on
01.3.1985. It is also not in dispute that prior to constitution of the Tribunal
under the 1983 Act, the appellant had moved an application under section 8
read with Section 20 of the Arbitration Act, 1940 for appointment of an
Arbitrator before the District Judge on 26.9.1984. Section 20(2) of the 1983
Act, which is relevant for the purpose of controversy involved in the instant
case, reads as under:-

"20(2). Nothing in sub-section (1) shall’ apply to any
arbitration proceeding either pending before any arbitrator
or umpire or before any Court or authority under the
provisions of Arbitration Act, or any other law relating to
arbitration, and such proceedings may be continued, heard
and decided in accordance with agreement or usage or
provisions of Arbitration Act or any other law relating to
arbitration in all their stages, as if this Act had not come
into force !

7. Section20(2) of 1 983 Act was interpreted by Full Bench of this Court in
the case of M/s.Chahal and Company, New Delhi (supra) wherein it has been
held that the bar contained in 1983 Act with regard to jurisdiction of the civil court
applies only from the date of constitution of Arbitration Tribunal i.e. 01.3.1985
and the reference made under Arbitration Act, 1940, which is pending before the
Civil Court prior to constitution of Tribunal is saved by section 20(2) of 1983 Act.
Thus, it is evident that the application which was filed by the appellant for
appointment of an Arbitrator under section 1940 Act was saved under section
20(2) of the 1983 Act which was pending on the date of constitution of Tribunal
and, therefore, the District Judge had the jurisdiction to appoint the arbitrator in
view of enunciation of law laid down by the Full Bench. For yet another reason,
since no challenge to the order, by which arbitrator was appointed and which was
passed inter-parties, was made by the respondent before the higher forum,
therefore, the same binds the parties. [See: Collector of Central Excise
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Hyderabad and others Vs. Vazir Sultc‘m Tobacco Company Limited,
Hyderabad and others, (1996) 1 SCC 435]

8. The Supreme Court in Thyssen Stahlunion GMBH Vs. Authoritly of -

India Limited while dealing with section 85(2)(a) of the Act has held that
there is nothing in the language of section 85(2)(a) of the Act which bars the
parties from agreeing to the applicability of the new Act. The aforesaid decision
has been followed by the Supreme Court in the case of Furest Day Lawson
Limited vs. Jindal Experts Limited, AIR 2001 SC 2293 as well as in the
case of Vishwant Kumar vs. Madan Lal Sharma, AIR 2004 SC 1887 and
Udai Singh Dagar vs. Union of India, AIR 2007 SC 2599.

9. In the backdrop of aforesaid well settled legal position the facts of the
case in hand may be examined. From paragraph 3 of the award passed by the
Arbitrator as well as the proceeding before the Arbitrator, it is evident that
" Arbitrator with the consent of parties had decided to adjudicaté the dispute
under the procedure prescribed under the 1996 Act. The appellant as well as
respondent, without any demur or objection, participated in the proceeding
before the Arbitrator. The Arbitrator rejected the contention raised on behalf
of the respondent with regard to his jurisdiction to adjudicate the dispute, on
the ground that the order by which the Arbitrator was appointed has attained
{inality, which even otherwise was provided under section 20(2) of 1983 Act.

10.  Itis pertinent to mention here that being aggrieved by the award, the
appellant as well as the respondent filed objections under section 34 of the
1996 Act, which have been dealt with by the trial Court. Even in proceeding
before the trial Court, the respondent did not take any objection that arbitration
cannot be conducted in accordance with the provisions of 1996 Act.

11.  The Supreme Court in the case of dssociate Builders vs. Delhi
Development Authority, (2015) 3 SCC 49 has dealt with the scope and
ambit of section 34 of the Arbitration Act and after taking note of various
previous judgments rendered by it with regard to scope of inference
(sic:interference) with the arbitral award held that none of the grounds
contained in section 34(2)(a) of the Act deals with the merits of the decision
rendered by an arbitrator. It is only when the award is in conflict with the
public policy of India as prescribed in Section 34(2)(b)(ii) of the Act that the
merits of the arbitral award are to be looked into under certain specified
circumstances. It has further been held that Court would interfere with an
award passed by an arbitrator, if it is in violation of statute, interest of India,
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justice or morality, patent illegality, contravention of the Act or térms of the
contract. It was also held that the Court hearing an appeal doesnotactasa
court of appeal and consequently errors of fact cannot be corrected. A possible
view by the arbitrator on facts has necessarily to pass muster as the arbitrator
is the ultimate master of the quantity and quality of evidence to be relied upon
when he delivers his arbitral award. Thus, an award based on little evidence
or on evidence which does not measure up in quality to a trained legal mind
would not be held to be invalid on this score. Once the arbitrator has applied
his mind to the matter before him the court cannot re-appraise the matter as if
it were an appeal and even if two views are possible the view taken by the
arbitrator would prevail. [See: Bharat Coking Coal Ltd Vs L.K.Ahuja,
(2004} 5 SCC 109, Ravindra and Associates vs. Union of India, (2010) 1
SCC 80, Madnani Construction Corporation Private Limited vs Union
of India and others, (2010) 1 SCC 549, dssociated Construction vs.
Pawan Hans Helicopter Ltd. (2008) 16 SCC 128 and Satna Stone & Lime
Company Limited vs Union of India and others, (2008) 14 SCC 785.

12.  Inthe backdrop of well settled legal position, the facts of the case
may be seen. In the instant case, the trial Court has interfered with the award
passed by the Arbitrator and has disallowed the claim of Rs.1 lac awarded by
the Arbitrator in respect of the claim No.8(ii) on the ground that there was no
provision of de-watering in the contract and, therefore, the Arbitrator could
not have awarded the amount of Rs.1 lac under the aforesaid award. From
perusal of the record it is evident that the witness of the respondent, namely,
S.S.Patel in his cross-examination has admitted that the work of de-watering
was executed by the contractor as an extra item. The Arbitrator has further
held that since the aforesaid amount was not included in the award, therefore,
the same was admittedly included by the Arbitrator as an extra item and,
therefore, the same has rightly been awarded by the Arbitrator. The Arbitrator
has applied its mind to the matter before him and the Court cannot re-appreciate
the matter as it was exercising the appellate jurisdiction, and if two views are
possible, the view taken by the Arbitrator has to prevail. The trial Court,
therefore, in the facts of the case has grossly erred in interfering with the claim
awarded by the Arbitrator.

13.  Inview of aforesaid preceding analysis, I am inclined to quash the
impugned judgment in so far as it interferes the claim awarded to the appellant
and the award of the Arbitrator is restored.

~
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14. " For the aforementioned reasons, the appeal preferred by the appellant
is allowed to the extent indicated above, whereas the appeal preferred by
respondent is dismissed with costs,

Order accordingly.

LL.R. [2015) M.P., 2752
. APPELLATE CRIMINAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice Jarat Kumar Jain
Cr. A. No. 138/2008 (Indore) decided on 5 January, 2015

BALINDAR KUMAR & ors. : ...Appellants
Vs, . ) ) ]
. STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Section 364-A, r/w Section 120-B -
Abduction for ransom - Abductee duly identified the appellants during -
. identification parade - Revolver with cartridges, mobile phone and car
-were recovered at the instance of appellants - Appellants have also

threatened to cause death or hurt in order to extort ransom - Held -
Prosecution has to prove that the abductee was kept in detention and
threatened to cause death or hurt in order to extort ransom and
communicates that demand for ransom - Prosecution has proved all
the three ingredients of Section 364-A of IPC - Trial Court has not
committed any error in convicting and sentencing the appellants - Trial
Court's order is maintained. (Paras §, 27 to 30)
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. 2013 Cr.L.R. (MP) 763, (2007) 11 SCC 633, 2012(1) SCC 406.
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Avinash Sirpurkar, for the appellants.
R.S. Parmar, P.L. for the respondent/State .

JUDGMENT

The Judgment of the Court was delivered by :
J.K. JaN, J. :- THE appellants by preferring the appeal under Section 374
of the Code of Criminal Procedure [for short “the Code™] assailed the legality
and validity of their conviction under Section 364-A read with Section 120-
Bof the IPC and consequent sentences of imprisonment for life and a fine of
Rs.500-00 with default clause passed on 18.12.2007 by 20th ASJ (Fast Track
Court) Indore in 8.T. No.21 2/2005

2, Briefly stated the prosecution case as unfolded before the Trial Court
is that on 16.12.2004 Kailash Baheti (60 years) a businessman of Indore
City left his residence for morning walk at 4.30 AM. It was stated that normatly
he returns back at home around 7.00 AM, but on the date of incident he did
not return. Then around 7.30 AM his sons Sanjay and Vipin got worried
about him and made enquiries. They found that their father's car was parked
near Zanjeerwala Chouraha. Both the sons tried their best but they could not
gather any positive information about their father. Thereafter Vipin went to
Police Station Tukoganj, Indore and lodged the missing report of his father
which was registered as Gumshudgi No.29/2004. On the same date, Sanjay
received a call on his mobile-phone from an unknown person who introduced
himself as Raja. Raja told him that his father (Kailash Baheti) is abducted and
is in his possession and Rs.5 crores be kept ready to pay as ransom. Sanjay
informed the police about the telephonic call which he has received on his
mobile-phone. Thereafter police registered a case under Sections 364, 365,
368 and 120B of the IPC against unknown persons and started investigation.
Mobile-phones of Vipin, Sanjay and land line phone of their residence were
kept on surveillance and the conversations were recorded. It was found that
on each communication, the abductors used different sim cards. Sanjay (son)
and Santosh (son-in-law) negotiated with the abductors whereupon they agreed
to accept Rs. one crore as ransom. The abductors asked Sanjay to come to
Nagpur with Rs.one crore. Sanjay, Santosh and Radheyshyam reached Nagpur
whereupon Sanjay received the message to come at Kolkata. Then they
started by train for Kolkata. In the middle of journey Sanjay again got the
message to get down at Bilaspur so as to deliver the ransom between Bilaspur
and Nagpur. That as per the instructions of the abductors Sanjay and others

Fas
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got down at Bilaspur and started waiting for further instructions of the
abductors, in the meanwhile, they got the information that Kailash Baheti has
been released and he has reached to Nagpur.

3. Meanwhile Indore police sent the information to neighboring States
and requested them for apprehending the culprits. After lapse of a month, on
17.01.2005, during checking at Dharseema, District Raipur (C.G.) appellant
Balvinder Singh, Khalid, Santosh Singh and Shailendra were arrested under
Section 41 (2) of the Code, but Gopal Tiwari escaped. Gopal Tiwari @ Baba
. informed the appellant Sajid Ansari that police can arrest him at any time,
therefore, he must release Kailash Baheti immediately. Thereafter Kailash Baheti
was released in the forest betwéen Wardha to Nagpur. Somehow Kailash
Baheti reached Nagpur, then with the help of police he reached at Indore.

4, Kailash Baheti stated to Police that on 16.12.2004 at about 4.30AM
he left his residence for morning walk. He stated that he parked his car near
Zanjeerwala Chouraha and started walking. There he saw a man coming out
of a Bolero car. The said man asked him about the location of some person’s
residence. Before he could reply, 78 persons surrounded him and he was
pushed into the car and was taken away. The abductors tied a strip of cloth
on his eyes and after travelling a long distance he was kept in a flat where the
windows were covered by ply so he cannot see outside the flat. The abductors
kept him as a hostage in that flat [No.3, Rupali Apartment, Laxmi Nagar
Wardha, (M.8)] for about a month, During that period he under coercion
wrote some letters to his sons for paying ransom to the abductors.

5. During investigation Kailash Baheti stated that he knew one of the
accused Mukesh (since acquitted) who earlier worked as his driver. He
identified the accused persons (appellants) in test identification parade. During
further investigation, a revolver with cartridges, mobile Phones and a car was
recovered from possession of the appeliants. At the instance of appellants,
application forms and other documents were recovered from the shopkeepers
who sold the sim cards to the appellants. Call details were also collected from
the concerned Service Providers. Voice samples of the appellants were sent
to FSL Delhi and the documents were sent for examination to Government
handwriting expert. After completing the investigation, final report was filed
against appellantsherein and Ajay and Mukesh, in the Court of IMFC, Indore.
The case was committed to the Court of Sessions, Indore. Then it was made
over to 20th ASJ Indore for trial.
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6. After hearing the parties and considering the material, learned ASJ
framed charges against appellants under Sections 364A r/w 120B of the IPC.
Appellants abjured their guilt. They pleaded false implication.

7. For proving the charge, prosccution examined as many as 56 witnesses.
Prosecution also relied upon 191 exhibits and 31 articles. After completing
the statement of prosecution witnesses, appellants were examined under Section
313 of the Code. They did not produce any witness in their defence. Defence
relied upon 7 exhibits.

8. After hearing learned counsel for both the parties, learned ASJ recorded
the conviction against Balvinder, Khalid, Sajid, Shailendra and Santosh under
Section 364A r/w 120B of the IPC; whereas charges against Ajay and Mukesh
were not proved, therefore, they were acquitted from these charges. Against
the conviction and sentence, appellants have preferred this appeal.

9. ° We have heard Shri Avinash Si.rpurkar, learned counsel for the
appellants and Shri R.S.Parmar, learned Panel Lawyer for the Respondent/
State. -

10.  Learned counsel for the appellants submitted that no case has been
made out against the appellants for an offence punishablew/s 364A of IPC in
as much as ingredients of section 364A of IPC has not been established by
the prosecution. There is no evidence that the appellants have caused any
injury or have administered any threat of death to Kailash Baheti. The
prosecution has not produced any recording/transcription or any document in
regard to demand of ransom for release of Kailash Baheti. On the other hand
the appellants have provided him food and essential medicines and when he
was released, appellants gave him some of Rs. 500/-for his travelling expenses.
There is no evidence that the appellants have demanded any ransom or
procured any amount as ransom. From these facts it can be seen that at most
the act of the appellants comes under the purview of section 365 IPC for
which the maximum punishment provided is 7 years and in as much as the
appellants have already served about 10 years of sentence therefore, the appeal
be allowed and the appellants be released. For this purpose, he relied upon
the judgment of this Court in the case of Shahid Khan v/s State of M.P.
[2013.Ct.L.R. (MP)763]. '

11.  Learned counsel for appellants cited the judgment of Apex court in
the case Vishwnath Gupta vs. State of Uttaranchal (2007)11SCC 633
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and submitted that there are three stages in Section 364-A IPC, one is the
kidnapping or abduction, second is threat of death coupled with demand of
money and lastly when the demand is not met, then causing death. If the three
ingredients are available, that will constitute the offence under Section 364-A
IPC. In the present case prosecution has failed to prove these three stages of
the offence. Therefore the conviction of the appellants w/s 364-A r/w 120-B
IPC is liable to be setaside.

12.  On the other hand, learned Panel Lawyer submitted that from the
evidence of abductee Kailash Baheti, his son sanjay, son-in-law Santosh
Muchhal and Radheyshyam it is proved that Kailash Baheti was abducted for
- Tansom of Rs.5 crores. After negotiations, the appellants were agreed to accept
Rs.one crore as ransom. It is also proved that Kailash Baheti was taken away
from Indore to Wardha and was kept as a hostage in the flat for about a
month by the appellants, Thus it is evident that due to the conduct of the
appellants a reasonable apprehension arose in the mind of Kailash Baheti that
he may be put to death or caused a grievous hurt by the appellants, It reveals
from the evidence that appellants had no other intention except to extort the
ransom. The facts of Shahid Khan's case (supra) are different, in that case an
eye witness of a murder case, was abducted to create pressure on him that if
. he would give evidence against the accused persons of that murder case, then
he may be put to death. Therefore, this judgment will not be helpful to the
appellants, It was therefore submitted that the appeal deserves to be dismissed
by confirming the order of conviction and sentence passed by the Trial Court,

13. We have given our anxious and most thoughtful consideration to the
rival submissions of both the sides. We have also perused the judgment of trial
court and have minutely gone through the evidence on record.

14, In so far as abduction of Kailash Baheti is concerned, it has been
clearly established and cogently proved by the prosecution evidence that

Kailash Baheti was abducted on 16.12.2004 at about 4.30 AM when he was

on morning walk and was taken from Indore to Wardha and was kept in a flat
for 32 days. For this purpose learned ASJ was right in relying upon the
testimony of victim Kailash Baheti (PW-1) his son Sanjay Baheti (PW-17),
* his Soninlaw Santosh Muchhal (PW-42) and Radhyeshyam Sharda (PW-46)
and it is further corroborated by prompt FIR (ExP-146). We saw no infirmity
in the prosecution evidence nor in the findings recorded by the trial court in
regard to abduction of Kailash Baheti.

L]
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15. Nowithasto be seen that whether appellants were involved in the
aforesaid abduction of Kailash Baheti? Kailash Baheti deposed that he was
abducted by the appellants on 16.12.2004 and he remained with the abductors
until 17.1.2005 i.e. for 32 days. During Test Identification Parade he identified
the appellants. His evidence is natural and inspires confidence. Learned Counsel
for the appellants has not challenged this finding that the appellants abducted
Kailash Baheti. Thus it is proved beyond doubt that the appellants hatched a
conspiracy and abducted Kailash Baheti and took him from Indore to Wardha
and was kept in a flat for 32 days. -

16.  Now, letus considér whether the prosecution has established its case
for the offencé punishable u/s 364-A of IPC beyond reasonable doubt. If it is

.established that offender after kidnapping/abducting a person keeps him in

detention and threatened to cause death or hurt in order to extort ransom and
communicates that demand, he is guilty for kidnapping for ransom.

17.  Itis not necessary to deal with the statements of all the witnesses
insofar as the instant controversy is concerned. It would be necessary to refer
to the statements of a few witnesses so as to deal with the submlssmns
advanced on behalf of the appellants. -

18 Firstly we have considered that whether any threat to cause death or
hurt was administered by the appellants to the victim Kailash Baheti and/or
his sons? For this purpose we would refer some portion of the statement of
Kailash Baheti (PW1) who deposed that |
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From these facts it is clear that the appellants have threatened to cause death
or hurt to Kailash Baheti in order to extort ransom. Thus, there is no force in
the argument of the learned counsel for the appellants that the appellants have
not administered any threatto cause death or hurt to Kailash Baheti.

19.  Now we have considered that whether the appellants have demanded

ransom of Rs.5 crores for releasing Kailash Baheti? For this purpose the
statements of Kailash Baheti, his son Sanjay and son-in-law Santosh and one
Radheyshyam would be useful.

20. Kailash Baheti also stated that under coercion he has to write letters
[ExP-/ 1, P/2 & P/33] to his son. These letters are as under:
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Exhibit — P/1
1~1—05
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(1)  Brij Mohaiji

-

(2) Narayandasji

(3) Hemant Ne¢ma
4) Guddu Lunawat
(5) . Radheshyamji

(6)  Indorilalji

(7)  Trpathi

(8)  Bhaktani
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1-1-05

Exhibit - P/33
7.1SAM.
24.12.04

Dear Sanjay,

Kindly settle & pay money otherwise I will be in
trouble. Do not go to Police. They can do nothing, so many
days have bee_n passed.,

I'have given number of Santoshji, Radheshyamji, Satish

Mehra for collecting money. Number of “My Car” Dealer of

. Maruti Bhopal & Kanpur also I have given. Kindly Depute
Radheshyamji for this settlement. -

My Blessings to all in house.
AT gI=edl |
24—12-04
7.15 AM.

21.  Itis true that these letters [Ex-P/ 1, P/2 & P/33] sent by Kailash
Baheti and received by his Son Sanjay Baheti made no reference to any specific
demand of the amount of ransom, however in these letters Kailash Baheti
requested to arrange ransom amount for his release. His son Sanjay (PW17)
deposed that on a day after his father’s abduction, he received a phone call
from an unknown person who stated that your father is safe in our custody
and he demanded Rs.5 Crores. He further stated that after this telephonic
conversation he received the letter by fax [Ex-P/33] and then Ex-P/1 & Ex-

P/2 by courier. He further deposed that he was constantly in touch with the

abductors on telephone. He also negotiated with the abductors and they were
agreed to accept Rs. one Crore and as per their instructions he along with
Santosh Mucchal (PW-42) and Radheyshyam (PW-46) went to Nagpur. After
reaching Nagpur the abductors instructed them to reach Kolkata by Geetanjali
Express but in between they were again directed to get down at Bilaspur,
however they did not deliver the ransom amount as they received a message
from the police officer that the abductors have been caught and their father is

4
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safe. All these aforesaid facts have been corfoborated by Santosh Muchhal
(PW-42) and Radheyshyam (PW-46). It is seen that the testimonies of these
witnesses remained unshaken in the ¢ross-examination.

22.  Insuch circumstances there is no force in contention of the learned
counsel for the appellants that there was no demand of ransom by the
appellants. It is also to be seen that from the facts it is apparent that there was -

no other intention of the appellants except to extort ransom after abducting
Kailash Baheti.

23.  Itwas strenuously argued by the learned counsel of the appellants
that no CD in regard to conversation of demand of ransom was produced by
the prosecution, and rieither any mobile phone or landline phone were seized
from the appellants. In the considered opinion of this Court, it does not in any
way adversely affect the prosecution, if otherwise the evidence of prosecution
witnesses is reliable and the Court is satisfied as to the circumstances leading
to the demand of ransom by the appellants. -

24.  Atthisjuncture we considered the judgment of this Court in case of
Shahid Khan (supra). In Shahid Khan s case Dinesh Chandravanshi an eye
witness of murder case was abducted, to create pressure on him that if he
would give the evidence against the accused persons of that murder case then
he may be put to death. In that case there was no demand of ransom which is
one of the essential ingredient for the offence w/s 364-A of IPC whereas in
the present case the appellants have abducted Kailash Baheti and they took
him from Indore to Wardha and they kept him as a hostage in a flat at Wardha
for 32 days. The appellants have demanded the ransom of Rs. 5 crore and
after negotiation they agreed to accept ransom of Rs. one crore. From the
conduct of the appellants it is proved that there was a reasonable apprehension
that if the demand of ransom has not been fulfilled, Kailash Baheti would be
put on death. Thus the Shahid Khan s judgment is not helpful to the appellants.

25.  Now we have considered the judgment of Vishwanath Gupta (supra)
which is heavily relied upon by the learned counsel of the appellants. Learned
Counsel of the appellants tried to impress us that in Vishwanath Gupta's
case Hon’ble Apex Court has held that there are three stages in Section 364-A
of IPC. One is kidnapping or abduction, second is threat of death coupled
with demand of money and lastly when the demand is not met then causing
death. If these three ingredients are available, that will constitute an offence
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u/s 364-Aif (sic:of) IPC. We have considered this submission. In Vishwanaths
case, the question before the Hon’ble Supreme Court was that when all the
ingredients of the offence have not taken place at one place then which court
had territorial jurisdiction to try the matter. The Hon’ble Supreme Court after
elaborate discussion held that the offence u/s 364-A of IPC has three stages

and the trial could be conducted at any of the court in which any one stage of

the offence is committed. In this judgment, the Hon’ble Supreme Court has
nowhere held that unless the aforesaid three stages are completed, the offence
undersection 364-A of IPC would not be made out.

26.  Wewould however like to refer the judgment of the Hon’ble'Supreme
Court in case of Akram Khan v State of West Bengal reported in 2012(1)
SCC 406.

“28) In Malleshi vs. State of Karnataka, (2004) 8 SCC 95,
while considering the ingredients of Section 364-A IPC, this
Court held as under:

" 12. To attract the provisions of Section 364-A what
is required to be proved is: (1) that the accused
kidnapped or abducted the person; (2) kept him under
detention after such kidnapping and abduction; and (3)
that the kidnapping or abduction was for ransom....."

To pay a ransom, as stated in the above referred Section, in
the ordinary sense means to pay the price or demand for
ransom. This would show that the demand has to be
communicated, -

29) We have already pointed out the evidence of PW-3 that
he had received 8 or 9 calls from the accused persons
demanding ransom for release of his son and the evidence of
PW-7, an employee of a public telephone booth, also
. corroborates with the evidence of PW-3 who deposed that
the calls were made on several occasions by the appellant from

the telephone booth and on 2 or 3 occasions along with the
child.

30) In Vinod vs. State of Haryana, AIR 2008 SC 1142, while
reiterating the principles enunciated in Malleshi (supra), this

4
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Court accepted the case of the prosecution and confirmed the
conviction and sentence of life imprisonment imposed under
Section 364-A IPC.

31) Though learned counse! for the appellant submitted that
the case falls only under Section 363, namely, mere kidnapping
and not under Section 364-A i.e., Kidnapping for ransom, in
the light of the acceptable evidence led in by the prosecution,
relied on and accepted by the trial Court and the High Court,
we reject the said contention.”

27. ~ Itis not necessary for the prosecution to establish the offence w/s
~ 364-A of [PC that the abductors have actually extort some ransom and in not

fulfilling the demand of ransom the abductee had been resulted in death. But
the prosecution has to prove that the abductee was kept in detention and
threatened to cause death or hurt in order to extort ransom and communicates
that demand for ransom.

28.  Inthe present case the prosecution has proved all the three ingredients
of section 364-A of IPC which are enunciated in Malleshi s case. Thus the
submissions of learned counsel for the appellants has no force that the case
falls under 365 of IPC and not under section 364-A of IPC.

29.  Now we have to consider as to whether the sentence imposed by the
trial court is appropriate or not. The prosecution has proved beyond doubt
that the appellants have committed offence punishable w/s 364-A r/w 120-B
IPC. The offence shall be punishable with death or irnprisonment for life and
shall be liable to fine. Leamed trial court awarded the sentence of imprisonment
for life and fine of Rs.500/-with default clause. We are of the view that sentence
passed by the learned ASJ is appropriate in the present facts and circumstances
of this case.

30.  From the above discussions, in our considered opinion the trial court
has not committed any error in convicting the appellants for the offence as
stated aforesaid. Consequently the appeal fails, conviction and sentence
imposed by the trial court is maintained.

Appeal dismissed.
' dppeal dismissed.
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APPELLATE CRIMINAL
Before Myr. Justice Shantanu Kemkar & Mr. Justice N.K. Gupta
Cr.A. No.563/2010 (Jabalpur) decided on 21 September, 2015

CHANDRAMANI TRIPATH] ...Appellant
Vs. ) i
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Section 302 - Murder - Circumstantial
Evidence - Appellant was having illicit relations with deceased - Appellant
was alone in the house along with the deceased - Presence of sperms on

petticoat and vaginal swab clearly shows that there was a cohabitation -

soon before the death - Deceased was alive when the appellant entered
inside the house otherwise, he would have immediately came out of the

house, if the deceased was alrcady dead - In view of Section 106 of -

Evidence Act it shall be presumed that the appellant was the person who
killed the deceased - Appeal dismissed. (Paras 7 to 22)
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Cases referred : )
(2006) 10 SCC 681, AIR 1956 SC 460

R.N. Dwivedi, for the appellanf.
Pradeep Singh, G.A. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by :
N.K. GurTa, J. :- The appellant has preferred the present appeal being
aggrieved with the judgment dated 24.2.2010 passed by the Special Judge
and Additional Sessions Judge, Sidhi in Sessions Trial No. 162/2007 whereby
the appellant has been convicted of the offence under Section 302 of the IPC

L1l
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and sentenced to Life Imprisonment with fine of Rs.1000/-, R.I. for orie month
in default of payment of fine.

2. The prosecution’s case, in short, is that on the night 0£27.6.2007 at
about 11:00 PM Lalita, the wife of the appellant shouted that a thief had
entered in her locality at village Lehechua (Police Station Rampur Naikin,
District Sidhi). When neighbours of the locality gathered, she told them that
her husband had entered in the house of deceased Shyamwati. She also told
them that she had locked the only door of the house of Shyamwati from outside.

- Thereafter, she opened the lock before the crowd, which was gathered, but
the door was closed from inside and it could not be opened. Entire crowd

_ stayed there till the morning. At about 6:00 AM in the morning, Sarpanch
Gaj endra Singh (PW-11) was called, on who’s telling the appellant to come
out, the appellant came out of the house and tried to escape but he was held
by the crowd gathered at the spot. When some of the persons went inside the
house of deceased Shyamwati, it was found that she was dead and her body
was lying in the room. Ram Gopal Sahu (PW-3) immediately went to Police
Station Rampur Naikin and gave a merg intimation Ex P-4 to the Police Station.
The Police has also registered a crime by the FIR Ex.P-5. The body of
deceased Shyamwati was sent for the post mortem. Dr. Sandeep Bhalla (PW-
1) performed the post mortem on the body of deceased Shyamwati witha
team of Doctors and gave a report Ex.P-1. He found that deceased Shyamwati
died due to throttling and nail marks were also found on her neck. During
investigation the appellant was arrested, his nails were also cut for forensic
examination. In the Forensic Science Laboratory’s report Ex.P-16, sperms
and semen particles were found on vaginal swab and petticoat of deceased
Shyamwati. After due investigation, the charge sheet was filed before IMFC,
Churhat, who committed the case to the Court of Session and ultimately it
was transferred to the Additional Sessions Judge and the Special Judge under
SC/ST (Prevention of Atrocities) Act, Sidhi.

3. The appellant abjured his guilt, he did not take any spec1ﬁc pleain the
case and, therefore, no defence evidence has been adduced.

4. The trial Court after considering the prosecution evidence acquitted
the appellant from the charge under Section 449, 376 of the IPC but convicted
him for the offence under Section 302 of the IPC.

6. Since Hon’ble the Apex Court vide order dated 1.5.2015 in SLP
(Criminal) No. 3405/2015 has requested this Court to finally decide the appeal
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within 6 months, we have heard the matter out of turn.
6. We have heard the learned counsel for the parties at Iength.

7. The present case is dependent upon the circumstantial evidence. There
is no ocular evidence in the case. There is nobody who has stated that he saw
the appellant killing deceased Shyamwati by throttling, hence each and every
circumstance shall be considered one by one. The first circumstance in the
case is the nature of death of deceased Shyamwati. In this context, Dr. Sandeep
Bhalla (PW-1) has proved his post mortem report Ex.P-1 in which he had
.mentioned that there were some abrasions and nail marks on the neck of the
deceased. Her tongue was slightly out from her teeth. The blood was oozing
from her nose and on opening, thick blood was found in the lungs, hence he
opined that the deceased died due to throttling. Again some Court questions
were asked to this witness, in which he has replied that death of deceased
Shyamwati was homicidal in nature because the deceased could not commit
throttling on her own. The offence of throttling is possible if it is done by
someone else. After considering the evidence of Dr. Sandeep Bhalla (PW-1),
his opinion is acceptable. There is nothing against that opinion to disbelieve it,
hence the trial Court has rightly found that the death of the deceased was
homicidal in nature. ' :

&. Ram Gopal (PW-3), Ram Kumar (PW-4), Shiv Prasad (PW-5), Ram
Rahish (PW-6) and Tejilal (PW-12) have stated that at about 11:00 PM, the
wife of the appellant shouted about the entry of a thief and when these witnesses
went to the spot, she told them that her husband entered in the house of
deceased Shyamwati with whom he had illicit relations, therefore, to catch
him red handed, she locked the only door of that house from outside. Thereafier,
the witnesses called the appellant to open the door but he did not open the
door. Out of the various persons gathered at the spot, many went back to
their houses but Ram Gopal, Ram Kumar and Shiv Prasad stayed there for
the entire night. Shiv Prasad went to Rewa at about 6:00 AM in the morning
to call Ram Kripal, the husband of deceased Shyamwati, who was working at
Rewa. When Sarpanch Gajendra Singh (PW-11) was called in the morning
and he told the appellant to open the door, then the appellant opened the door
and came out of the house of Shyamwati and tried to run away towards his
house but was detained by the crowd.

9. Learned counsel for the appellant submits that all the witnesses are
the relatives of deceased Shyamwati and they are telling a falsehood-whereas

-
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Sarpanch Gajendra Singh did not cotroborate the testimony of these witnesses.
Gajendra Singh (PW-11) has stated that when he went to the spot, the door
of the house was already open and there was nobody in the house but the
dead body of deceased Shyamwati was found in the house and the appellant
was also standing as a witness in the crowd. Hence learned counsel for the
appellant has submitted that the appellant was falsely implicated in the matter
and Lalita, the wife of the appellant was the most important witness but she
was not examined before the trial Court.

10.  Ifthe entire evidence adduced by the prosecution is considered, it
appears that initially Lalita, the wife of the appellant, made a noise that a thief
was there inside the house of Shyamwati and when the various persons from
the neighbourhood have gathered at the spot, she told about the entry of her
husband/appellant Chandramani Tripathi in the house. The conduct of Lalita,
the wife of the appellant that she appended a lock on the only door of the
house of Shyamwati, indicates that Lalita wanted to expose her husband and
deceased Shyamwati so that in future her husband may not visit the house of
Shyamwati again. It is also apparent that for entire night when the appellant
did not open the door, Lalita unlocked the house of Shyamwati and in the
morning when the door was opened, she was not present in front of the house
of deceased Shyamwati, hence the possibility cannot be ruled out that initially
Lalita wanted to expose her husband but when she found that deceased
Shyamwati was killed and the matter became grave, then she had no option
except to save her husband and, therefore, the prosecutor might have thought
not to examine witness Lalita before the trial Court, hence due to non
examination of Lalita, the wife of the appellant, no adverse inference can be
drawn against the prosecution.

11.  However, according to the witnesses, there was an allegation against
the appellant that he had illicit relations with deceased Shyamwati and hence
in the late night he entered in the house of Shyamwati. Dr. Sandeep Bhalla
(PW-1) has also stated that he procured two slides of vaginal swab of deceased
Shyamwati and also a petticoat, found on her body. Forensic Science
Laboratory’s report Ex.P-16 clearly indicates that sperms and semen particles
were found on petticoat as well as slides of vaginal swab of deceased
Shyamwati, which indicates that intercourse was done with deceased
Shyamwati soon before her death. This is also one of the circumstance, which
goes against the appellant.
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12, Shiv Prasad (PW-5) has stated that at about § :00 AM he was sent to
call Ram Kripal, the husband of deceased Shyamwati from Rewa. Ram Gopal
(PW-3) has stated that his brother Ram Kripal was selling ice-cream at Rewa
and deceased Shyamwati was residing in the house with one child, hence it is
also proved that the husband of deceased Shyamwati was not residing with
her in that house in those days when the incident took place. This is also a
circumstance against the appellant. :

13. Ram Gopal (PW-3), Ram Kumar (PW-4), Shiv Prasad (PW-5), Ram
Rahish (PW-6) and Tejilal (PW-1 2) have stated about the overt act of Lalita,
the wife of the appellant that she collected the witnesses by shouting that
some thiefhas entered in the house and thereafter when various persons of
the locality gathered, she informed that her husband had illicit relations with
deceased Shyamwati and he is inside the house. Some of the witnesses have
turned hostile. Ram Rahish (PW- 6) has partly turned hostile. He has stated
that after few hours he went to his house and he did not remain present at the
spot till the morning, however, he has accepted that his house was adjacent to
Shyamwati’s house and when he was taking bath in the morning, he saw the
appellant running from the house of deceased Shyamwati,

14.  Ttistrue that witnesses Ram Gopal (PW-3), Ram Kumar (PW-4),
Shiv Prasad (PW-5), Ram Rahish (PW-6) are the relatives of deceased
Shyamwati but no enmity of these witnesses is established with the appellant.
They had no reason to give statement against the appellant without any basis.
Tejilal (PW-12) has stated that the mother of the appellant came to the spot
and requested to open the door. She also told the appellant to seek apology
from his wife, however, such statement of Tejilal was not corroborated by
other witnesses and such fact was not mentioned by him in his case diary
statement Ex.D-2, '

15.  Witness Ram Kumar (PW-4) has stated that initially a lock was
appended by the wife of the appellant but when she opened the lock, the
crowd requested the appellant to open the door and come out but the appellant
did not come out from that house in the night then the lock was appended by
one Daddi. However, other witnesses did not torroborate the statement of
Ram Kumar to the fact that a lock was also appended by Daddi but it appears
that statement of Ram Kumar is natural unless Lalita, the wife of the appellant
would have unlocked the door, the crowd could not request the appellant to
come out. When the lock was removed by Lalita then the persons present
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have found that the door was also closed from inside, hence it was natural for
witness Daddi to lock the door from front side otherwise the culprit would
have left the house of deceased Shyamwati in the absence of any person in
front of the house. It is also stated by all the witnesses that in the morning the
lock was opened in presence of Sarpanch Gajendra Singh and thereafter
Gajendra Singh requested the appellant to come out and then he came out
and ran towards his house, hence it is apparent from the statement of these
witnesses that Lalita, the wife of the appellant removed the lock when the
crowd was gathered but when the appellant did not come out side the house
again lock was opened in the morning in front of Sarpanch Gajendra Singh,
hence the statement of witness Ram Kumar appears to be correct that after
sometime in the night when the appellant did not come out of the house, Daddi
appended a lock so that the appellant may not go out in absence of any person
in front of the house.

16.  Witness Ram Gopal (PW-3) has also proved the spot map Ex.P-6
prepared by ASI Ram Chhabile Mishra (PW- 10). According to the spot
map, in the house of deceased Shyamwati there were only two rooms and
only one door to exit, hence there was no possibility that anybody else could
have entered in the house to commit any crime.

17. Though witnesses Ram Gopal (PW-3), Ram Kumar (PW- 4), Shiv
Prasad (PW-5), Ram Rahish (PW-6) etc. were the relatives of deceased -
Shyamwati but there was no reason for them to blame the appellant that he
had illicit relations with their sister-in-law deceased Shyamwati. Such blame
could not be made by them upon their sister-in-law for fear of defamation of
- their own family. It is true that Sarpanch Gajendra Singh (PW-11) has turned
hostile, however, he has accepted that he was called by the crowd in the
morning, he went to the house and saw the dead body of deceased Shyamwati
and he directed witness Ram Gopal to lodge the FIR at Police Station and
Ram Gopal had immediately lodged the merg intimation Ex.P-4 and the FIR
Ex.P-5. The door was opened at about 6 to 7 AM in the morning thereafter
Sarpanch as well as other witnesses saw the dead body of deceased Shyamwati
and thereafter Ram Gopal went to the Police Station on foot. The Police
Station was 8 Kms away according to document Ex.P-5 and he had lodged
the FIR at 9:45 AM.

18.  Looking to the circumstances of the case, it appears that some time
was required by Ram Gopal to get the door opened, thereafter, visit inside
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the house and then ultimately, to visit the Police Station on foot, hence it cannot
be said that the FIR was lodged with delay or it was a concocted FIR. The
- testimony of witnesses Ram Gopal, Ram Kumar, Shiv Prasad etc. is also duly
corroborated by timely lodged FIR Ex.P-5. In these circumstances, if Sarpanch
Gajendra Singh has turned hostile, the testimony of other witnesses cannot be
discarded. Their testimony is duly proved by timely lodged FIR Ex.P-5. Their
version is also corroborated by the post mortem report Ex.P-1 and FSL report
Ex.P-16 that found that cohabitation was done with the deceased soon before
the incident, hence it is proved beyond doubt that on shouting by Lalita that
her husband was inside the house, the door was locked from outside and
when the door was opened in the morning, no one except the appellant came
- out of the house of deceased Shyamwati and deceased Shyamwati was found
dead. ' ' '

19.  Theevidence of these witnesses shall be considered under Section 6
. ofthe Evidence Act. They have given the circumstances soon before the incident
and soon after the incident. There was nobody except the appellant in that
house along with deceased Shyamwati for the entire night, Dr. Sandeep Bhalla
in his post mortem report has clearly opined that the deceased died within 24
hours of the date and time of the post mortem. He performed the post mortem
on 28.6.2007 at about 3:00 PM and, therefore, according to duration of death
of deceased Shyamwati as opined by Dr. Sandeep Bhalla, the deceased would
have died in the night when the appellant was inside the house with the
deceased.

20.  Onthe basis of the aforesaid discussion, it is proved that the appellant
was the person who was with deceased Shyamwati in that night and it was
found in the post mortem report and the FSL report that cohabitation was
done with deceased Shyamwati in that night and, therefore, due to sole presence
of the appellant in that house, it shall be presumed that it was done by the
appellant. These circumstances indicate that the appellant had illicit relations
with deceased Shyamwati and, therefore, he went inside the house in
prosecution of such relations.

21.  If Shyamwati was already dead when the appellant entered in the house,
then he would have immediately come out of the house and there was no
possibility that his wife could append a lock on the only exit door of the house
of Shyamwati from outside, hence itis also a circumstance proved against the
appellant that he had illicit relations with deceased Shyamwati and when he
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entered in the house, Shyamwati was alive,

22.  Asdiscussed above, it is proved by the witnesses that in the morning
when Sarpanch Gajendra Singh directed the appellant to come out, he came
out by opening the door and started running towards his house. There was
nobody except the appellant in the house and Shyamwati was found dead. It
is also discussed above that death of deceased was homicidal in nature and,
therefore, in view of Section 106 of the Evidence Act, it shall be presumed
that the appellant was the person who killed deceased Shyamwati. In this
connection, judgment passed by Hon’ble the Apex Court in Trimukh Maroti
Kirkan Vs. State of Maharashtra — (2006) 10 SCC 681 may be referred.
Though it is a matter relating to other inmates of the house if dead body of the
wife is found in the house, but on same analogy when it is established that
there was nobody except the appellant along with deceased Shyamwati for
entire night in a closed house of two fooms and deceased Shyamwati was
found killed, when the appellant left the house of deceased Shyamwati, then
on same analogy, it was for the appellant to explain as to how deceased
Shyamwati had died, hence in the light of the judgment passed by the Apex
Court in Trimukh Maroti Kirkan (supra), a presumption shall be drawn against
the appellant that he killed deceased Shyamwati unless he would have explained
the position as to how deceased Shyamwati was killed. The appellant did not
take any specific plea in his statement under Section 313 of the Cr.P.C. He
simply denied all the allegations made against him. He did not give any
explanation as to how Shyamwati has died.

23.  Atthisstage, if all the circumstances, which are proved against the
appellant, are considered together that death of deceased Shyamwati was
homicidal in nature, soon before her death cohabitation was done with her,
her husband was not residing with her, the appellant had illicit relationship
with her, the appellant entered in the house when Shyamwati was alive and
when he came out of the house, she was found dead, he was the only person
who remained in the house for the entire night whereas there was only one
door in the house, which was surrounded by various witnesses for the entire
night, then the only conclusion will be drawn that the appellant had killed the
deceased Shyamwati.

24.  Learned counsel for the appellant has submitted that if the appellant
had illicit relations with deceased Shyamwati and he went inside the house
then there was no reason for him to kill the deceased Shyamwati. However, if
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there was nobody in the house, who could kill deceased Shyamwati and it is
for the appellant to explain as to how deceased Shyamwati has died and no
explanation is given by the appellant then the submission made by the learned
counsel for the appellant cannot be accepted. If Shyamwati had expired during
the act of cohabitation or any other reason or the appellant wanted to get the
advantage of any exception of Section 300 of the IPC then it was for him to
give explanation. The death of deceased is homicidal and it is established that
the appellant was the person who killed her. He did not give any explanation
about the circumstances in which she died and, therefore, it cannot be said
that the case of the appellant falls in the purview of culpable homicide not
amounting to murder. It is a case of murder. The appellant killed deceased
Shyamwati by throttling, So far as motive'is concerned, it is settled view of
the Apex Court that it is not required for the prosecution to prove the motive,
if other circumstances are proved beyond doubt and chain of circumstantial
evidence is complete then if motive is not proved then it makes no difference.
The Apex Court has taken such a view from very beginning and such view has
been expressed in various cases. It would be appropriate to refer the judgment
passed by the Apex Court in the case of Gurucharan Singh Vs. State of
Punjab (AIR 1956 SC 460) in which it is mentioned that where the positive
evidence against the accused is clear, cogent and reliable, the question of .
motive is of no importance.

25.  On the basis of the aforesaid discussion where the chain of
circumstantial evidence is complete and it is proved beyond doubt that the
appellant killed deceased Shyamwati, there is no reason to accept the appeal
filed by the appellant. The trial Court has rightly convicted the appellant for
the offence under Section 302 of the IPC. So far as sentence is concerned, -
the trial Court sentenced the appellant to life imprisonment, which is the

minimum, therefore, there is no need to discuss anymore on the question of
sentence. ° ) :

26. On the basis of aforesaid discussi-on, there is no reason to accept the
~ appeal filed by the appellant. Consequently, the appeal is hereby dismissed. -

27. Acopy ofthe judgment be sent to the trial Court along with its record
for information.

Appeal dismissed.
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CIVIL REVISION
Before Mr. Justice Sanjay Yadav
Civil Rev. No.191/2014 (Jabalpur) decided on 22 July, 2014

'C.HANI_)AB_AI BHURA (SMT.) : ...Applicant
Vs. ' .
INDERCHAND BHURA C ...Non-applicant

A. Specific Relief Act (47 of 1963), -Section 6 - Suit for

’recovery of possession - Dismissal -~ Barred by Time - Plaintiff

dispossessed on 27.01.2004 - Suit filed on 14.10.2004 - Knowledge of
dispossession shown in October, 2004 - Held - As the report of .
dispossession lodged on 27.01.2004, itself and the suit has not-been
filed within 6 months, so the suit is barred by time - Order of trial
Court upheld - Revision dismissed. (Paras 7& 9)
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B. Specific Relief Act (47 of 1963), Section 6 - Suit for
recovery of possession - Factum of possession - Plaintiff's past
possession not established - Held - As the past possession of plaintiff
is not established, no question of dispossession arises - Revision
dismissed. "(Para 6)
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Atulanand Awashty, for the applicant.
(Supplied: Paragraph numbers)
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ORDER '

SANJAY YADAV, J. :- Heard on admission.

This revision, under Section 115 ofthe Code of Civil Procedure, 1908
filed by the plaintiff, is directed against judgment and decree dated 17.1.2014
passed by XVIIIth Additional District Judge, Jabalpur in Civil Suit No.12-A/
2012. ' '

2. The suit at the instance of the petitioner/plaintiff was for recovery of
possession of House No.557 situated in Sarafa Bazar Jabalpur, inter alia on
the contention that the suit property was received in partition by her husband,

who were four brothers. The partition took place amongst them on 30.12.1982 )

which was reduced in writing; whereby, the houses bearing n0.675, 676 were
partitioned amongst four brothers. Whereunder, plaintiff’s husband got House
No.557 (new number) and the defendant got house no.558 (new number).
That there were two tenants in the House No.557 viz. Hukumchand Danga
and Brijkishore Saraf, who were evicted vide decree dated 28.10.2000 and
22.2.2002 respectively, the possession whereof was given to the attorney of
plaintiff's husband. It was further contended that the defendant brought a suit
: Civil SuitNo.36- A/2003 against Virendra and others; wherein, application
under Order 39 Rule 1 and 2 CPC was dismissed on a finding that he has
failed to prove settled possession. Yet, on 27.1.2014, the defendant broke
open the lock and door of the shop which was earlier in possession of
Brijkishore Sarafand forcefully took possession of the suit property by putting
new rolling shutter. This act, as contended, was during lifetime of her husband
i.e. Premchand who expired on 14.6.2004. It was also pleaded that plaintiff's
husband had left Jabalpur and settled in Bhilai where he had constructed his
own house. It is further contended that after the death of her husband, she
came to know in October, 2004 of the unlawful act of defendant which led
her to file the suit under Section 6 of the Specific Relief Act, 1963 on
14.10.2004. It was also contended that the proceedings under Section 145
of the Code of Criminal Procedure, 1973 were also initiated before Sub-
Divisional Officer. '

3. The defendant, on his turn, denied the plaint allegation, contending
inter alia that the suit under Section 6 of the Specific Relief Act, 1963 was
barred by time. That, the plaintiff nor her husband were ever in possession of
suit property which continued to remain in possession of the defendant. As
regard to contention as to proceedings under Section 145 of the CrPC, itis

N
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contended that against the order dated 30.8.2005, the defendant preferred a
Cri. Revision N0.325/2005 before the 12th Additional Sessions Judge who,
by order dated 21.7.2006, set aside the order dated 30.8.2005 which, later
on, was affirmed in Cri. Revision No.1439/2006, dismissed on 7.12.2006.

4, “The trial Court on the basis of the rival contentions framed nine issues,
of which issue n0.2, 3 and 9 have been answered against the applicant/plaintiff.
These issues are -

(2) r ar<e} faatiaa 1.H.557 (g'\rmaem)ww STEAYR B
WAty & ? -

(3)zﬂna1aﬁﬁuﬁmmﬁ§mﬁa1ﬁaw=rmaﬁéu—aaﬁamﬁ
qads yTst far mar g ?

(9)Wwwm$aﬂ%‘?

5. Astoissue no. 2 the trial Court placing reliance on the admlsswn by
plaintiff Chandabai in paragraph 20 and 26 of her cross-examination that she
is not aware of any property in the names of in-laws viz. Rikhab Das and -
Bhawarbai and as to the property of her husband and his brothers. That, she
never asked her husband about receiving the property as no property was
received by him. She also admitted the fact that she is not aware as to any
portion of property received by her husband and his brothers. And, on the
evidence of plaintiff witness no.2, recorded the finding that -

13, GRENIOT B AR & deaRMTT YeRia U Wl 8w T ¥
B T TR e T e 2 o wawn @ wwe oy a1 W
Mers & w9 A g 81 B e ¥ 6 g e 1w
vHifore g o araaRe wwafed il ar swe ofty @Y dear ¥ e o) |
LT = 3rgofAogTSIRHR Piaren ST wEeyR &RT Ry aRifes
$.—1355 /04 HRI-1458.0.H. dgMs 99vF 30 gavde 4@ ok ¥
e ST f&i6~31.08.2008 W WA whd Wll—1 et gd@
HAER AR 9—2 §RT FIER A8 B.—3637 /2003 gexds fd0
IR BAR ¥ TIRT AR f&71% 03.05.08 T M.—2 B w0 T Tar
B8 | 9. —1 5TeW IR e Ud w3 R B ¢ B ERT 4L
Y. —325 /2005 H WIR airewr fRAis 21.07.2006 F srfantia alinge
W@mmﬁrﬁ%mwwﬂ%s/mmau
. BT aR—145 # XY 73 arew 390® 31.05.2008 B SR fomaT AT
& | TR O FRE P R | ARG TS AT WBR B TS F
foanfea GwafT = snfiven & e § R T amdw w1 76 W | O



2776 _ Chanda Bai Bhura Vs. Inderchand Bhura - LL.R.[2015]M.P."
6. - Similarly, in respect of issue no.3, the trial Court placfing reliance on
the evidence of plaintiff's witness no.1 and 2 returned a finding that the plaintiff
was not in possession of the suit property as would entitle her for relief under

Section 6 of 1963 Act. In paragraph 15 and 16, the trial Court recorded
following findings - ‘

15, TTIETS T (F0¥I0—1) = W 4 garm 2, B 99a ufy ok
EETS T I g @ ford s R < | R T i 9 v oY |
D W@ty ufy  Frems F & e = | a9 § 9 fiard ¥ o
0 TSP Bl T, N ¥, B T ¥ G G AR o7 AR R
@ WRI T 8 | 39998 T §9 9 9% URAR & Haw e ¥ o e ugt
RIS} X& | TR 2004 | ADN TR 2004 T T ST IS A1
Tl 99 A% T 81 TS 9y Bl Hog B A€ 999 5N B 1€ W
fait <p1 <71 et | Se Ul o o B i off & 78 o i vl |
SHS TR P &) U of | T T St o) DY Rrare w8 gar|
D TR D I I A T g5 A @ S wRy W dmR BE
Wﬂﬁwlwmﬁm%ﬁﬁaﬁaﬁ%mgﬂﬁﬁ?ﬂam
e STl | ww ufty el of o B e o | Frem
B 9% 3R TH U B UL 98 D AETeRT TEF ond | TR @ e
TS Tl iR It ¥ Sl e @ oreR B8 fare T g |
AHg o 3 B R & IR A T8 gar, 1 P 9 ) I

% 913 I RN | oY T T 5 ST @) @ e | 98 5 g
e @ g4 AR Te B ] o o R w98 T

16.  Slo 2w 9T (AM0I0—2) N w1 Hfear—as ¥ a8 Wier
e R, % @ Woreie 3 ¥ o SHaroprer 3 wRErRTYT @ Ry adam
AT T B F1ae By S Tl wE | Y T R
¥ XEd o, 9 T Ao A 92N IREr @ fiwg o0 o1 A,
AR &5t g ol T | werars frad A vedh R o 9 T e
! B i) 3 foreg F 91 twardar. ool wE ofifr T
HfeTT—36 3 75 Wer far ¥ 7 S wo Y wd darE @ e
o B fAeE ThASARE 1 T [ 39 919t quare 98 | A o
SHD AT B URTTET § 48 W T <6 § 5 areed e ® ard)
DT &A1 B TET o W1 99 TAgET 999 [ YR e o1 Tevar 2
Frems o % SwRia A e S Uiy SR ¥ Wt < | amuw
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7. As to issue no:9, the trial Court observed in paragraph 21 -

© 21, 918 W S fiae vd et @ ganfee wiard © fRAiw 27.01.2004
P! RIRRIER TUfPeiR IR B @ell SHH @ TR Y <A BT e
T4 AT AR TR gEE ¥ T T | AR Howo =
e A fERF, —1429 /06 TemErs Ro g # 9l g O
Refror @R fram 1, wig g fRA1%.07.12.2010 % 78 =ifya fwn
8, 1% ardiror R 27.01.2004 FY AP 557 W A T | A
PraTen ¥ fai 27.01.2004 B RS oy ot et Y & | ey
@ ERI T T fi$-14.10.2004 Y WRerd far mar ¥ | AR 18
L., o= g 2, 5 99 v WiE @ o) Y9 T ge & | per: Sud aTs
e R ¥ PR fear o §

8. > - These ﬁndlngs being based on cogent evidence on record, in absence
of any material evidence commended at do not warrant different conclusion
then arrived at by the trial Court.

9. Having thus considered, there being no substance in the challenge,
revision fails and is dismissed. No costs.

Revision dismissed.

L.L.R. [2015] M.P., 2777
- CIVIL REVISION
Before Mr. Justice Sanjay Yaday
Civil Rev. No. 466/2013 (Jabalpur) decided on 13 August, 2014

REGIONAL COMMISSIONER ...Applicant
Vs. :
BHURIA BAI & ors. : ~ ...Non-applicants

A. Limitation Act (36 of 1963), Section 5 - Condonation of
delay - Date of knowledge - Delay of 1047 days - Applicant not
impleaded as a party either in succession case or at Appellate Stage -
Knowledge on 24.03.2013, when order placed for compliance - Held -
Applicant though a necessary party, not impleaded as a party - Sufficient
cause shown explammg delay - Delay condoned. (Paras 1 & 3)

& qﬁ?ﬂwafbﬁw(msswss) grr § — fAaq @ fod et —
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TR B e — 1047 <1 7 AT — SMATE o 7 df SeRIN®R ¥6v0
# 9 € il UspH WX yereR @ WY A #REifa faar Tar — 24.03.2013 &

SIFBRI §% 4 U g AR @ Ty — afifteiRa - =it ares

AP GHON AT I USSR & w4 § Ao = fwar Tar — ﬁﬁmw
w '@ fod wafa srer gwfar mar - fids 5% 1@

B.- Succession Act, (39 of 1925), Section 3 73 384 Coal
Mines Provident Fund & Miscellaneous Provisions Act, (46 af 1948),
Section 3 and Coal Mines Provident Fund, Coal Mines F. amily Pension
& Coal Mines Deposit Linked Insurance Scheme 1948, Clause 64 and
Hindu Successmn Act, (30 of 1956), Section 8 - Succession certificate
- Proviso to sub- clause (if) of clause 64 - - vis-a-vis - Hindu Succession
Act, 1956 - Whether provisions of Coal Mines Provident Fund Scheme,
1948 will prevail over statutory law like Hindu Succession Act, 1956 -
Held -~ No, the statutory law will have the overrldmg effect over the
Coal Mines Provident Fund Scheme 1948.. - 1 (Paral6):

A IeavIfErsIY SIS, (1925 arr39) EIRT 373, 384, ?ﬂ‘ﬂFfT
a7 afesy R aur gt SyTe IR, (1948 T 46), ST 3 UF
BIaer @17 qfae [E, Ftger @ qRar 9T T Sigar W ey
Ueg. 9197 TG, 1948, &S 64 §T 135 SeoniiysIY AR, (1956 BT
30) EI%T 8 — JERIEBIV FH019F — G 64 & IUES (i) T Wgd —
o — g saiftrer afif@m, 1956 — Far wiger @ afess fafy

AteT, 1948 @ Iua" ST fafey s f g Scriftrer aiftifrm, 1956 |

o Ffrard) g1 — aftfeiRa— =, s faft o1 stgar 9= afasy
fafer AT, 1948 UR FEGOET WWIE R

Case referred :
' 1991 L.A.B.L.C. 650.

Anoop Nair with K. Rohan, for the applicant.
A.D. Mishra, for the non-applicant No.2.
M. Choubey, for the non-applicant No.3.

a

(Supplled Paragraph numbers)
ORDER '

SANJAY YADAV, J. :- There is delay of 1047 days In ﬁ-ling this C—iv-il,

Revision condonation whereof, is being sought vide . A.No.13265/2013. It is
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contended that in a proceedings under Section 372 Indian Succession Act
1925 preferred by respondent no.1 Bhuria Bai, the applicant Regional
Commissioner, Coal Mines, the keeper of Provident Fund of coal Mines
employees was not impleaded as party. That with the passing of the impugned
order dated 20.10.2010 in Misc.Civil Case No.5/2010, preferred under
Section 384 of 1925 against the order dated 29.2.2008 in Succession Case
No.5/2003, the applicant came to know on 24.3.2013 when the order was
placed for compliance. That taking note of the provisions of the scheme of
Provident Fund framed under Coal Mines Provident Fund and Miscellaneous
Provisions Act 1948 and finding the Appellate Order contrary to the Scheme,

a demsmn was taken to challenge the same in higher forum. And it was in the
process there of the delay has occurred in filing the Civil Revision , which
belng not dehberate deserves to be condoned.

2: - Though respondentno.2 has opposed the prayer for condonation.

3. Ho'wever‘takmg into consideration the fact that the applicant was not

impleaded as party in the Succession case, though the claim related to the
share in the Provident Fund of the deceased employee of the Coal Mines
sufficient ground is made out. The delay being duly explained deserves tobe
and is condoned. :

4., Wlth consent the matter is finally heard.

5. Brief facts are that Ghudan Kalar was employed as Tub loader w1th
the Western Coal Fields Limited at Mohan Colliery who having died in harness
led to the appointment of his son Suvesh on compassionate ground as operator
who also died on 17.11.2002 leaving behind his mother, Bhuriabai and widow
Usha bai. As the deceased while in service had nominated his mother to receive
the provident fund, the nomination got, invalid (as per proviso to sub clause
(b) of Clause 62 of Scheme) ori Suvesh marrying Usha Bai and since Suvesh
died without any nomination, the claimants were called upon to obtain a
succession certificate which led the nonapplicant no.1 Smt. Bhuria Bai (mother
of the deceased) to file an application for grant of succession certificate under
section 372 of the Act of 1925, registered as succession case no.5/2003.

6. The trial Court vide order dated 29.2.2003 dismissed the claim on
the findings that the applicant Smt. Bhuria Bai since did not implead minor
children of the deceased Suvesh, the application was held to be not maintenable
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(sic:maintainable) . This order has been reversed in an appeal under section
384 on a finding based on sub Section (3) of Section 373 of 1925 Act on the
principle of best title, by taking into consideration that the minor children of
deceased Suvesh were duly represented through their mother Usha Bai who
had taken a defence of their right in the estate of late Suvesh. The Appellate
Court by taking into consideration dependancy-and succession ordered two
shares in favour of widow and one share each to children and the mother,i.e.,

40 % to widow and 20% each to children and the mother, by impugned order |

dated-10.8.2010.

7. Though none of the beneficiaries, have chosen to challenge the order.It

is the Regional Commissioner, Coal Mines Provident Fund who challenges

the order vide this Revision on the ground that the determination of the ratio

of share is in contravention to the provisions of clause 64(ii) of the Coal Mines.
Provident Scheme 1948. It is urged that the Court having exceeded the-
jurisdiction , a material irregularity has crept in the impugned order which

deserves to set aside, with direction that the determination of share would be

as per ratio under clause 64(ii) of the same. ‘ )

8. The scheme i.e, Coal Mines Provident Fund Coal Mines Family
Pension And Coal Mines Deposit Linked Insurance Schemes has been framed
- by the Central Government in exercise of the powers conferred by Section 3
of the Coal Mines Provident Fund And Miscellafieous Provision Act 1948
(XLVIof1948). _ -

9. That clause 2 (h) of the Scheme definés "family" to mean:
""Family" means -
*[In the case of a male member, his wife, his children, whether

married or unmarried, his dependent parents and his deceased
son's widow and chiidren. ' )

Provided that if a member proves that his wife has ceased
under the personal law governing him or the customary law of
the community to which the spouse belongs to be entitled to
maintenance she shall no longer be deemed to be a part of the
member's family in matters to which this scheme relates, untess

. and the member subsequently intimates by express noticein ~
writing to the commissioner that she shall continue to be so
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re'gai'ded and .

@ [m the case of a female member, her husband, her children
whether marrled or unmarried, her dependent parents, her

husband's dependent parents and her deceased son's widow
and children. ]

" Provided that if a member by notice in writing to the
commissioner expresses her desire to exclude her husband
from the family, the husband shall no longer be deemed to be
a part of the member's family in matters to which this scheme
relates unless the member subsequcntly cancels in writing any
such notlce

. Explanation-In either of the above two cases, if the Chﬂd ofa

member +*[or, as the case may be, the-child of a deceased

son of a member] has been adopted by another persons and

L, under the personal law of the adopter adoption is legally

rccogmscd such a child shall be considered as excluded from
. @he family of the member ;

10.  Clause 64 provides for accumulation of a deceased member. Sub
Clause (ii) and the first proviso envisages:

.7 "Gi) if no nomination subsists or if the nomination relates only .
- to a part of the amount standing to his credit in the Fund, the
whole amount or the patt there of to which the nomination
_ does notrelate, as the case may be, shall become payable to
, the members of his family in equal shares.

Provided that no share shall be payable to-

. (a) sons who have attained majority ;

.. -(b) sonsofadeceased son who have attained majority ;

i (c) married daughters whose husbands are alive;.

(d) - married daughters of a deceased son whose husbands -
are alive if there is any members of the family other than those
speclﬁ_ed_ in clauses (), (b), (c) and (d) :
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Provided further that the widow or widows, and the
child or children of a deceased son shall receive between them
in equal parts only the share which that son would have received
if he had survived the member and had not attained the age of
majority at the time of the member's death.

1. Contention of the Applicant is that the Appellate Court oughtto have
determined the ratio of share strictly as per clause 64 (ii) and first proviso and
by not doing so it exceeded the jurisdiction.

12.  Thequestion is whether the Appellate Court exceeded the jurisdiction
so vested, resulting in material irregularity.

13. Evidently, the appeal is under Section 384 of 1925 Act sub Section
(1) whereof empowers the Appellate Court, that subject to the other provisions
in part X of 1925 Act, to declare the person to whom the certificate should be
granted, :

14. Section 373 under Chapter X stipulates the procedure to be followed

. onan application under Section 372. Sub Section (3) of Section 373 empowers
the Court to grant certificate to the applicant if it appears to it that prima facie
he has the best title. :

15.  Inthe case at hand as per the definition clause 2(h) mother and the
widow are included within the definition of family.And there being no evidence
on record, that the mother was not dependant, the appellate Court is well
within its jurisdiction in determining the ratio of share.

16.  Though learned counsel for the applicant submits that the proviso to
sub clause (ii) of Clause 64 of scheme restricts the accumulation in favour of
class of persons mentioned therein; however, taking into consideration that
the accumulation is a estate of the deceased employee statute which governs
the right of survivers would hold the field and will have the overriding effect
over the proviso to sub clause (ii) of clause 64. For example a Hindu dying
interstate (sic:intestate) the succession in his property/estate would be as per
Section 8 of Hindu Succession Act 1956.1n that case curtailing of right of the
successor to estate as per clause 64(ii) of scheme would be violative of the
statutory right based on custom.

17.  Inthis contextareference can be had of a Division Bench judgment of

£
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Kerala High Court in M.N. Bhaskaran V. V.K Kalliani: 1991 L.A.B1.C 650
wherein itis held:"

B s SRS on the death of subscriber beforé receiving the
amount payable under the scheme it becomes part of his estate
succession to which is governed by the law of succession
applicable to him.Succession opens automatically on the death
of the subscriber. The right of legal heirs so acquired under the
law of succession on the death intestate of the subscriber cannot
be defeated by any of the provisions in the scheme in question
which is only a Scheme established by the Government in its
executive power. A provision made in a non statutory scheme *

. like the one in question even ifit has the effect of excluding the
legal heirs from claiming right to an asset of the decéased
subscriber cannot override the provisions of law governing
succession namely the Hindu Succession Act in this case .
Supreme Court while considering the scope and effect of
Section 39 of the Insurance Act, in the decision reported in
Sarbati Devi V.Usha Devi (AIR 1984 SC 346):(1984 ALL -
LJ 194) has held thus at page SC 349 AIR 1984:

"The summary of the relevant provisions of Section

39 establishes clearly that the policy holder continues to hold
interest in the policy during his lifetime and the nominee acquires
no sort of interest in the policy during the lifetime of the policy
holder. If that is so, on the death of the policy holder the amount
payable under the policy becomes part of his estate which is
governed by the law of succession applicable to him. Such
succession may be testamentary or intestate. There is no
warrant for the position that Section 39 of the Act operates as
third kind of succession which is styled as "statutory testament" .
The provision in sub section 6 of Section 39 which says that
the amount shall be payable to the nominee or the nominees

- does not mean that amount shall belong to the nominee or
nominees.The language of Section 39 is not capable of altering

. the course of succession under law".

This court has also taken a same view about the effect
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of nomination under Section 39 of the Insurance Act in the Full -
Bench decision reported in Sarojani Amma V. Neelkanta - -
Pillai (1960 KLT. 1319) which was approved by the Supreme
Court in Sarbati Devi Case. In the facts and circumstances of

" the case, we are of the view that same principles are apphcable
‘to regulate the rights and liabilities of the nominees and other
legal heirs of the deceased subscriber qunder the scheme
Applying the above principle it has to be held that whatever
may be the intention of the framers of the scheme in questlon
the nominee or nominees who may be a member or all the

" members of the subscriber family as defined in the scheme can
receive payment of amount due under the schéme only the
subject to the rights of all other legal heirs of the subscriber to
claim their right to such amount in accordance with law
govermng succession."

18.  Inview whereof, the contentions that the Appellate Court exceeded
the jurisdiction vested in it and has committed the material irregularity by not
adhering to the ratio as delineated in clause 64(ii) is repelled "

19.  Consequently, Rev1s1on fails and is dismissed. No costs.

. Revision dismissed.

I.L.R. [2015] M.P., 2784
CRIMINAL REVISION -
- Before Mr. Justice Alok Verma .
Cr. Rev. No. 874/2012 (Indore) decided on 27 November, 2014

AASHIQ KHAN o ’ Apphcant
Vs. o '
ANISABAI @ ANNAB EE . ) . Non-apphcant

Criminal Procedure Code, 1 973 (2 of 1974),; Section 125 -
Maintenance - Proceedings u/s 125 Cr.P.C. are quasi criminal and quasi
civil - Principles of appreciation of evidence as in civil cases are applied
- No pleadingsin the application regarding second marriage - Certificate
regarding second wife not proved by signatories - Document sliould be
properly proved before any interference on it - Document produced at
cross-examination and applicant was not given opportunity to rebut -
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Held - Matter remanded back to trial court to give opportunity to
respondent for incorporating amendment in application and to adduce
evidence. : . L ) (Paras 8 to 10)

77 FHAT GIEdl, 1973 (1974 @7 2), €T 125 — Aoy — <.
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_ J.K. Jain, for the.applicant.
.. .-S.K. Meena, for the non-applicant.
| | ORDER

-« . ALOK VERMA, J. :- This criminal revision is directed against the order
passed by the learned Additional Sessions Judge, Kannod, District Dewas in
Criminal Revision No.129/2011 dated 15.06.2012 which was in turn directed
against the order passed by the learned Judicial Magistrate First Class,
Khategaon District Dewas in M.Cr.C. No.39/2010 dated 27.07.2011 by
which the learned Magistrate dismissed the application filed by the respondent
Anisabai @ Annabee under Section 125 Cr.P.C. claiming maintenance from
her husband/present apphcant The Revisional Court allowed the revision and
set aside the order passed by the learned Magistrate and awarded monthly
maintenance of Rs.2,000/- from the date of orderi.e. 15.06.2012.

2. Being aggrieved by this order, the present revision is filed on the
grounds that the Revisional Court erred in appreciating the evidence produced
by the respondent. The Revisional Court misled and mis-appreciated the matter
arid the order is bad in law. On such grounds, the present applicant prays that
the order of the Revisio'naI"Cou;t dated 15.06.2012 be set aside.

3. It is undisputed that respondent was married to the present applicant
five years.prior to her filing the application under Section 125 Cr.P.C. before
the Magistrate according to Muslims Customs. The respondent's case before
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the learned Magistrate was that after marriage, the present applicant and his
family members including his parents Kayum Khan, Mariumbee and maternal
uncle Gaffar Khan was started ill-treating her and committing cruelty on her
with a view to obtaining more dowry from her family. They demanded
Rs.50,000/- from the family of the respondent. She also lodged a complaint in
Police Station Satwas, District Dewas which was registered as Crime No.69/
2010 under Sections 498-A, 323 and 506/34 of CLP.C."

4. The case of the present applicant before the Iearned Magistrate was
that they never committed any cruelty and never ill-treated the respondent,
According to the present applicant immediately after marriage, the respondent
expressed that she did not like the present applicant and did riot want to live
with him. The applicant is even today réady and prepared to keep her with
him, however, shé refuses to live with him.

5. The learned Magistrate after recording the evidence inferred that no
cogent and reasonable-ground was shown by the respondent for her refusal to
live with the present applicant and.during her evidence, she stated that the
present applicant married a second wife and therefore, it was not possible to
her to live with him. However, the leamed Magistrate found that there was no
pleadings of the respondent in her application under-Section 125 Cr.P.C. that
the present applicant married a second wife and, therefore, sucha mamtenance
cannot be accepted.

6. . However, when the matter travelled to the Revisional Court, the
Revisional Court found that the proceedings under Section 125 Cr.P.C. is
quasi criminal and quasi judicial and, therefore, strict interpretation of evidence
should not be done. A human angle should be adopted while deciding the
application under Section 125 of Cr.P.C.. Believing the certificate issued by
Gram Panchayat Ambada dated 23.02.2011 (Ex.D/1), the Revisional Court
reached to the conclusion that the present applicant married 2 second wife
and was living with her whose name is Rehanabee.

7. Ornthebasis of aforesaid grounds, the arguments of the learned counsel
for applicant is that under the Muslims Law, the present applicant is entitled to
keep more than one wife. Even if it is believed that he is living with a second
wife, he is still ready to keep the respondent with him and both the wives can
live together. However, the counsel for respondent argues that it may be true
that under the Muslims Law, he can conduct more than one marriage.
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However, under Section 125 Cr.P.C: second marriage by husband provides
avalid ground to wife to leave company of her husband and live separately.

8. After going through the record, I'find that there Was 1o pleading by
the present applicant in the application, she filed under Section 125 Cr.P.C.
before the learned Judicial Magistrate First Class. The certificate issued by
Gram Panchayat, Ambada which was signed by Sarpanch Akbar Khan and
Secretary Mailash Markam was not proved properly as none of the signatories
of the document were called from evidence before the Court by the present
applicant It is true that the proceedings under Section 125 Cr.P.C. are quasi
criminal and quasi civil in nature. However, even if it may be assumed that
pnnmples of appreciation of evidence as applicable in civil cases are applied
to the proceedings under Section 125 Cr.P.C.,-this document should have .
been properly proved before any interference can be drawn on the basis of
the document. Otherwise, it would cause prejudice to the opposite party in
the present case. There is variance in pleading and proved. Without any
pleading, respondent adduced evidence in respect of second marriage by the
present applicant: The document (Ex.D/1) was produced by the applicant
during cross-examination of the present applicant which could have been
produced earlier and proved according to the law. In fact, the present applicant
was taken by surprised when the document was produced before him and he
was not given any opportunity to rebut the same.

9. In'suchasituation, I find that the matter should be remanded back to
the Court of Judicial Magistrate First Class.

10.  Accordingly, this revision is allowed. The orders passed by the learned
Revisional Court and the Judicial Magistrate First Class are set aside. The
matter is remanded back to the Court of Judicial Magistrate First Class with
a direction that the Court should be given opportunity to the respondent to
incorporate suitable amendment in the application under Section 125 Cr.P.C.
She should be given opportunity to adduce proper evidence in respect of
(Ex.D/1) and thereafter, the learned Judicial Magistrate First Class should
_ passan order afresh,

11. B With that observations and directibns, the revision staﬁdé disposed
of. -

Revision disposed of.
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CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev. No. 1001/2014 (Jabalpur) decided on 30 J anuary, 2015

DILIP KUMAR N _ ...Applicant
VS . - .
STATE OF M.P. . _ ' ...Non-applicant -

Criminal Procedure Code, (M.P. Amendment) Act, 2007 2
0f 2008) Section 4 and Penal Code (45 of 1860), Sections 467, 468
& 471 - Court of JMFC - Stage of Trial - Charge sheet was filed,
charges were framed and'6 prosecution witnesses were already
examined - Held - It cannot be held that trial had not reached
advanced stage - Sessions Court did not discuss that how the 6
witnesses, who have been examined are of formal nature - Case
remitted back to the Court of JMFC for start of trial from the stage
of date when the case was fixed for recording of prosecution:
evidence - Revision allowed. - (Paras 11 & 27)

TVE FIFAr wiear, (A5 Wene) aftfaum 2007 (2008 #T 2) T 4
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Cases referred

Criminal Appeal No. 353/2013 arising out of SLP(Cn )No 5663 of
2011, 2008(3) MPLJ 311.

A. Usmani, for the applicant.
VK. Pandey, P L. for the non-applicant/ State

(Supphed Paragraph numbers)
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- ORDER
'SueHASE KAKADE, J. :- Starting from beginning;

- '0n 05.02:1993 Crime No.48/93 was rcglstered at Police Station
Cantonment, Jabalpur. FIR prima facie discloses the applicant accuse
{sic:accused) of committing forgery, cheating and criminal conspiracy with his
companions related to the documents, 1.e., migration certificates, mark-sheets .
etc. of the Educational Institutions Rani Durgawati Vishwavidyalaya, Jabalpur
and Madhya Pradesh Board of Secondary Education, Bhopal and used these

forged documents as ongmal to gam illegally mon€y from the students and
cheated them

2. ' 0bv1oust, on the date of the reglstratlon of the case i.e. 05. 02 1993
the offences punishable under Sections 467, 468 and 471 of IPC were triable
by a Magistrate of First Class in the State of Madhya Pradesh in terms of the
First Schedule the Code of Criminal Procedure, 1973, hereinafter in short
“the Code” that’s why after completlon of investigation challan was filed before
the JMEC.] abalpur was reglstered as Crnmnal Case No.10685 of 2002

3. ; . Inhis turn, leamed IMEC.J. abalpur has framed the charges against

the, accused persons on 19.02.2004 and they pleaded innotence on ﬂ1c ground
of false implication.

4. . During the trial in support of case the prosccution has examined first
witness Shankarlal on 23.08.2004 as PW/1 and thereafter other witnesses
Mukesh Kumar-Koshta (PW/2), Omkar Thakur (PW/3), D.A. Dwivedi
(PW/4), Sanjay Kumar Gupta (PW/5), Narayan Pasi (PW/5) and Rakesh
'(PW/6) were examined and cross-examined by the defence. On dated
15.07 2013 case was fixed for'examined of rcmalnmg prosccutlon witnesses,

5. Shlftmg of the forum of trial: Above posmon of forum of trail (sic:trial)
underwent a change on account of the Code of Criminal Procedure (Madhya
Pradesh Amendment) Act of 2007 introduced by Madhya Pradesh Act2of
2008 which amended the Fitst Schedule of the Code and among cthers made
offénces under Sections'467, 468 and 471 of the IPC tnable by the Court of.-
Sessmns instead of a Judicial Magistrate First Class '

6. The Code of Criminal Proccdurc (Madhya PradeshAmcndmcnt) Act
2007 1s 1n the followmg words
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“An Act further to amend the Code of Criminal Procedure, 1973 in its
application to the State of Madhya Pradesh.

Be it enacted by the Madhya Pradesh Legislature in the Flﬂyelghth
Year of the Republic of India as follows:

1. Short title. (1) This Act may be called the Code of Criminal -
Procedure (Madhya Pradesh Amendment) Act, 2007.

2. Amendment of Central Act No.2 of 1974 in its application to the
State of Madhya Pradesh. The Code of Criminal Procedure, 1973 (No. 2 of
1974) (hereinafter referred to as the Principal Act), shall in its application to
the State of Madhya Pradesh, be amended in the manner hereinafter provided.

3. Amendment of Section 167 - ......
XXXX XXX XXX |

4. Amendment of the First Schedule “In the First Schedule to the
Principal Act, under the heading - Offences under the Indian Penal Code in
column 6 against section 317, 318, 326, 363, 363A, 365, 377, 392, 393,
394,409, 435, 466, 467,468, 471,472, 473, 475,476, 477 and 477A, for
the words Magistrate of First Class wherever they occur, the words Court of
Sessions shall be substituted.”

7. The First Schedule of the Code classifies offences under the IPC for
purposes of determining whether or not a particular offence is cognizable or
non-cognizable and bailable or non-bailable. Column 6 of the First Schedule
indicates the Court by which the offence in question is triable.

8. The amendment received the assent of the Presuient on 14th February,
2008 and was published in Madhya Pradesh Gazette (Extraordmary) on22nd
February, 2008.

9. The Madhya Pradesh Amendment extracted above has shifted the
forum of trial of offences punishable under Sections 465, 467 and 471 of IPC
from the Court of a Judicial Magistrate First Class to the Court of Sessions.
Hence, learned J.ML.F.C. Jabalpur committed the case to the Court of Sessions
Jabalpur vide order dated 18.07.2013.

10.  Thenit wasregistered as Sessions Trial No.558/2013. The applicant
raised objection regarding forum of trial and same was rejected by learned



LLR.[2015]M.P. Dilip Kumar Vs. State of M.P. 2791

Additional Sessions J udge Jabalpur vide 1mpugned order dated 15.04.2014,
which reads as under:-

“W%W@W%%Wwﬁmﬁmwﬁ
T g3 © Pad Ad=ie @t B Wew g8 8 36 @ i
AT werd Aol g wifed arfdral @1 wherr fear € s
HHAT Ui WS R UgH @7 & VA1 781 TET o wHa 2 57
aRRRrT 7 Sga =g gera v garv G+ oo we g wogo
“@ IRYE ¥ 39 =Terd B A gaRoT Y G B SR 817

I1.  Theapplicant has challenged the impugned order filing this criminal

revision under the provisions of Section 397(1) read with Section 401 of the

Code. The main contention of learned counsel for the applicant is that after
commencement of full fledged trial the charges were leveled against the
applicants on dated 19.02.2004, prior-to ten years from 22nd February, 2008

when the amendment came into force, the accused persons pleaded innocence

on the ground of false implication and thereafter the prosecution also has

examined above named six witnesses. Shri A. Usmani, learned counsel for
the applicant had taken me through the entire facts of the case of Ramesh’
Kumar Soni v, State of M.P. (Criminal Appeal No.353/2013 arising outof .
SLP (Cri.) No.5663 of 2011) and further argued on the authority of the -

pronouncement of the Apex Court in this case that the learned Additional
Sessions Judge, Jabalpur have committed grave error while holding that even
after examination of six prosecution witnesses, trial is not at advanced stage
as these examined witnesses are formal witnesses. Learned counsel finally
argued that the impugned order is totally against the spirit of law laid down by
the Apex Court in case of Ramesh Soni (supra).

12. Percontra, Shri VX, Pandey, learned Panel Lawyer for the respondent/
State has submitted that after considering the verdict of the Apex Court in
case of Ramesh Soni (supra) in its true sprit learned Additional Sessions
Judge, Jabalpur have conformed the committal proceedings of case by the
leaned J.M.F.C. Jabalpur in light of amendment made in the Code by Madhya
Pradesh Amendment Act, 2007, which requires no interference,

13. Having heard the learned counsels for the parties, gone through thé
orders passed by the learned Courts below in light of above discussed legal
position this Court has no hesitation to hold that the learned Additional Sessions
Judge, Jabalpur have erred to observe the directions given by the Apex Court
in case of Ramesh Soni (supra).
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14.  Reference to the High Court: Whenever, any amendment introduces

in the existing provisions of law, difficulties, problems arises before the Courts

~ who deals with amended law. In one such matter while facing some difficulties,
problems arises due to this state amendment the Sessions Judge, Jabalpur,
made a reference to the High Court on the following two consequent questions
upon the amendment aforementioned:-

1. Whether the recent amendment dated 22nd February, 2008
in the Schedule-I of the Cr.P.C. is to be applied retrospectively?

2. Consequently, whether the cases pending before the
Magistrate First Class, in which evidence partly or wholly has
been recorded, and now have been committed to this Court -
are to be tried de novo by the Court of Sessions or should be
remanded back to the Magistrate First Class for further trial?

15.  AFull Bench of M.P. High Court in Re: Amendment of First Schedule
of Criminal Procedure Code by Criminal Procedure Code (M. P. Amendment)
Act, 2007 2008 (3) MPLJ 311, answered the reference and held that all
cases pending before the Court of Judicial Magistrate First Class as on 22nd
February, 2008 remained unaffected by the amendment and were triable by
‘the Judicial Magistrate First Class as the Amendment Act did not contain a
clear indication that such cases also have to be made over to the Court of
Sessions. The High Court also held that all such cases as were pending before
the Judicial Magistrate First Class and had been committed to the Sessions
Court shall be sent back to the Judicial Magistrate First Class to proceed in
accordance with law,

16.  Incase of Ramesh Soni (supra) investigation was pending as on 22nd
February, 2008, when the amendment came into force and challan was filed after
amendment came into force therefore, same was committed to the Court of Sessions
for trial as per law. A prayer was made before the learned Sessions Court on the
authority of the above decision of High Court in reference that although the police
had not filed a charge-sheet against him, but investigation was pending as on the
date of amendment came into force, therefore he had acquired the right of trial by
Judicial Magistrate First Class. Amendment shifting the forum of trial to the Court
of Sessions rendering the committal of his case to the Sessions Court and the
proposed trial by the Court of Sessions is illegal.

17.  Learned trial Court, rejected the prayer of Ramesh Soni on the ground
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that since no charge-sheet has been filed before the Magistrate as on 22nd
February, 2008,.the date of amendment came into force, the case was
exclusively triable by the Court of Sessions. This rejection order was affirmed
by the High Court also affirmed the view of the trial Court and dismissed the
Tevision petition filed by the Ramesh Soni therefore, he filed S.L.P. before the
Apex Court.

18.  The Apex Court dismissed the appeal of Ramesh Soni. The following
passage is in this regard apposite:-

“8. Applying the test judicially recognized in the above
pronouncements to the case at hand, we have no hesitation in
holding that no case was pending beforé the Magistrate against
the appellant as on the date the Amendment Act came into
force. That being so, the Magistrate on receipt of a charge-
sheet which was tantamount to institution of a case against the
appellant was duty bound to commit the case to the Sessions
as three of the offences with which he was charged were triable
only by the Court of Sessions. The case having been instituted .
after the Amendment Act had taken effect, there was no need

~ tolook forany provision in the Amendment Act for determining
whether the- amendment was applicable even to pending
matters as on the date of the amendment no case had been
instituted against the appellant nor was it pending before any
Court to necessitate a search for any such provision in the -
Amendment Act. The Sessions Judge as also the High Court
was, in that view, perfectly justified in holding that the order of
committal passed by the Magistrate was a legally valid order
and the appellant could be tried only by the Court of Sessions
to which the case stood committed.” .

19.  TheApex Court finally held:

“25. The present case, in our opinion, is one in which we need
to make it clear that the overruling of the Full Bénch decision
of the Madhya Pradesh High Court will not affect cases that

have already been tried or are at an advanced stage before

the Magistrates in terms of the said decision. (emphasis
" supplied)
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20.  Onperusal of impugned order it is apparent that learned Additional
Sessions Judge, Jabalpur did not discuss these facts that why in his opinion
statements of earlier examined six prosecution witnesses are of formal nature?
Same time learned Additional Sessions Judge, Jabalpur did not mention the
names of the prosecution witnesses as their statements are of substantial nature.

21.  The word advanced stage of the trial is nowhere defined in the Code,
it can be gathered only from the facts of that particular case. There is no
straight jacket formula to point out or to find out which stage is the advanced
stage of the trial in any particular case.

22,  This fact need not to be repeated that not only the case against the
present applicant was pending before the learned J.M.F.C. Jabalpur 10 years
prior to 2nd February and during furtherance of trial learned J.M.F.C. Jabalpur
recorded the statements of above mentioned six prosecution witnesses, which
cannot be denied by any angle that the trial was not at an advanced stage,
therefore, learned J.M.F.C. Jabalpur committed error to commit the case to
the Sessions Judge, Jabalpur.

23.  Itcanbesafely gathered from the peculiar facts and circumstances of
the case of the applicant Dilip Kumar that the trial in his case before learned
J.M.F.C. Jabalpur was positively in advanced Stage

24.  TheApex Court also held:

“19. The upshot of the above discussion is that the view taken
by the Full Bench holding the amended provision to be
applicable to pending cases is not correct on principle. The
decision rendered by the Full Bench would, therefore, stand
overruled but only prospectively. We say so because the trial
of the cases that were sent back from Sessions Court to the
Court of Magistrate First Class under the orders of the Full
Bench may also have been concluded or may be at an advanced
stage. Any change of forum at this stage in such cases would

cause unnecessary and avoidable hardship to the accused in
those cases if they were to be committed to the Sessions for
trial in the light of the amendment and the view expressed by

”

us.

(emphasis supplied)

-
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25. - .If we will examine the issue from this angle that who will suffer the
hardship? in the facts and circumstances of the case in hand if the case of the
applicant Dilip Kumar will be tried by the learned Additional Sessions Judge,
Jabalpur denovo then he will be the worst sufferer.

26.  Inthe result, while examining the correctness and propriety of impugned
order dated 15.04.2014 passed by the learned Additional Sessions Judge,
Jabalpur, it is found that the Court committed material error while reading the
mandate of the Apex Court given in the case of Ramesh Soni (supra), hence
this revision succeeds and is hereby allowed.

27.  Nowthelearned Additional Sessions Judge, Jabalpur will immediately
send back the record of the Sessions Trial No.558/2013 to the C.J.M. Jabalpur
for the trial of the case filed on the basis of Crime No.48/93 registered at
Police Station Cantonment, Jabalpur. Learned C.J.M. Jabalpur in his discretion
tried the case himself or made over it to the competent court. The Court
which will receive the case for trial will start the trial from the stage of date
when case was posted for recording the statements of remaining prosecution
witnesses. A copy of this order be made available to the learned Additional
Sessions Judge, Jabalpur as well asto learned C.J.M. Jabalpur for information
and compliance with the request that the learned Court will conclude the trial
as early as possible after giving opportunity to both the parties as per law.

Revision allowed as above.

Revision allowed.
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CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev. No. 245/2015 (Jabalpur) decided on 10 March, 2015

RADHE SHYAM MOURYA ' . .Apphcant
Vs. .
SMT. DASHMAT DEVI_ ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 125-
Interim Maintenance - Family Court allowing the application filed by the.
respondent/mother granted interim maintenance to the tune of Rs. 4,500/
- per month in her favour - Held - Looking to the relationship as well as
social and economic status of parties, Judge of the Family Court has come
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to a right conclusion and has also affixed a reasonable amount for interim
maintenance - No interference - Revision dismissed. (Paras 1,24 & 26)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section

126(1) Clause(b)- Territorial Jurisdiction - Mother can file application
for maintenance u/s 125 of the new Criminal Procedure Code in the -

district where she resides. (Para23)

. TvE AT wlear, 1973 (1974 ®T 2), a1er 126(1) 'a'rs'(a?) -
#ﬂ?warféiaﬂﬁar—mﬁa‘euﬁ?mﬁ%maﬁamusa%afﬁam—ﬁw
?Y AT, A I R { wga oY wod @ wer 9w Praraed 2

Cases referred :

AIR 2004 SC 2123, AIR 1978 SC 1807, AIR 1986 SC 984 : (1985)
4 8CC 337 : 1985 SCC (Cr) 556; (1985) 2 Crimes 872, 2009(1) MPLJ
(Cri.)11, 1996 SCC (Cri) 44, 1990 Cri.L.J. 128.

- ¥.P. Sharma, for the applicant.
ORDER

SuBHASH KAKADE, J. :- This revisfon under Section 397/401 of the

" Code of Criminal Procedure, 1973, here-in-after referred as “the Code”, has *

been filed by the applicant-son being aggrieved by the order dated 10.01.2015,
passed in Case No.235/2014, by the Principal Judge of F amily Court Waidhan,
District Singrouli, whereby the Family Court allowing the application filed by
the respondent-mother granted interim maintenance to the tune of Rs.4,500/-
permonth in her favour,

2. The case of the respondent, 70 years old widow lady before learned
Family Court was that her son, the applicant is posted at U.P. Electricity Board
and getting salary of Rs.80,000/- per month. The Board has provided service
to the applicant in lieu of acquisition of ancestral land. The applicant has also

IU
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received other ancestral property. The respondent is living with her daughter
and son-in-law at village Ganiyari, District Singrouli since last one year as the
applicant is avoiding her maintenance therefore, the respondent filed an

. application under Section 125 of the Code for maintenance of Rs.20,000/-
per month along with application for grant of interim maintenance amount
before learned Family Court.

3. The applicant entered his appearance on 19.01.2015 without filing
reply, but raised objection by filing an application under the provisions of
Section 126 of the Code. Objection made on the ground that the’ said
application for maintenance as well as application for interim maintenance is
beyond jurisdiction therefore, learned Family Court has no jurisdiction tohear .
this case. In support of his objection the applicant also filed documents.

4. The learned Family Court allowed the application for grant of interim
maintenance in favour of the respondent after rejecting the grounds under

_challenge. Being aggrieved by the impugned order the applicant invoked
revisional jurisdiction of this court by filing this revision.

5. Relying on the strength of law lay down by the Apex Court in case of
Vijay Kumar v. State of Bihar, reported in [AIR 2004 SC 2123], learned counsel
for the applicant submitted that learned Family Court failed to ¢onsider this fact of
" jurisdiction that the applicant who is working at U.P. Electricity Board is residing
at village Kulmodi, District Sonbhadra (U.P.) as it is admitted position as per
certificate Annexure D-4 and other documentary eévidence i.e. Ration Card,
Medical Book, Election].D. and entire ancestral property is also situated at village
Kulmodi. Hence, the application filed by the respondent-mother is not maintainable
before the learned Family Court at Singrouli (M.P.) being hit on the ground of
jurisdiction. The proceeding instituted under the provisions of Section 125 ofthe
Code are civil in nature, hence the question of territorial jurisdiction is of utmost
importance. The learned Family Court without considering the documentary
evidence adduced by the applicant granted interim maintenance of Rs.4,500/- -
per month is apparently much excessive. :

6. The object of the maintenance proceedings instituted under the
provisions of Chapter IX of the Code are not to punish a person for his past
neglect, but to prevent vagrancy by compelling those who can provide support
to those who are unable to support themselves and who have a moral claim to
suppott.
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7. Section 125 of the Code is a measure of social justice and is specially
enacted to protect women, children and parents as noted by the Apex Court
in Captain Ramesh Chander Kaushal v. Mys. Veena Kaushal and Ors
reported in (AIR 1978 SC 1807) falls within constitutional sweep of Article
15(3) reinforced by Article 39 of the Constitution of India, 1950,

8. Itis also held by the Apex Court that interim maintenance pendente
lite can be granted — Please see- Savitri vs. Govind, reported in [AIR 1986
SC 984: (1985) 4 SCC 337; 1985 SCC (Cr) 556; (1985) 2 Crimes 872].

9. The Apex Court in the case of Shail Kumari Devi and another vs.
Krishan Bhagwan Pathak, 2009(1) M.P.L.]J. (Cri.) 11 held that in absence
of any express bar or prohibition the Court by necessary implication could
make interim order of maintenance subject to final outcome of the application.
It is further held that before amendment o£ 2001 ceiling of maintenance amount
" was Rs.500/- only and after an amendment it is open to a Court under amended
law to fix such amount as it thinks fit.

10.  Itisadmitted position that since last more than one year the respondent
is living with her daughter at village Ganiyari under the territorial jurisdiction of
District Singrouli (M.P.). '

11.  The Apex Court in the case of Darshan Kumari (Smt.) Vs. Surinder
Kumar, 1996 SCC (Cri) 44 has held that, “Territorial Jurisdiction of the
Magistrate-Even temporary residence, if not casual, is sufficient to confer
jurisdiction on Magistrate at that place or of the District concerned.”

12.  Mandate of Section 20 of The Hindu Adoptions and Maintenance
Act, 1956 bounds a Hindu during his lifetime to maintain his legitimate or
illegitimate children and his aged or infirm parents. Maintenance is a personal
obligation. Liability of maintenance correlated with inheritance of the estate,
therefore, one who inherits a share has also to bear the burden of maintenance
liability, :
13, On the face of the documents filed by the applicant not alone this
position is admitted that the applicant in inheriting the ancestral property at
Kulmodi, but it is also admitted fact that due to acquisition of ancestral land at
Kulmodi the applicant also got the job in U.P, Electricity Board. As per salary
slip the applicant is getting Rs.37,420/- as salary from the Board.

14.  Now, the dollar question arises if own son, the applicant is not taking
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care of his 70 years old widow mother then where she will go to survive and
how she will maintain herself? -

'15." - The concept of maintenance encompasses the provisions for food,

clothing and the like and obviously a roof over the head.

16. | The answer was discovered by the helpless lady who started living
with hér married daughter at village Ganiyari which fails under the territorial
limits of learned Family Court, Singrouli. And the daughter was kind enough
to oblige the helpless mother giving shelter, roof and fulfill the duties alike
SOn. ' :

17.  Itisheight of things, that ignoring maintenance of mother, now the
apphcant who is possessing ancestral property raised a preliminary objection
on the basis of Jurxsdlctlon, because, knowing well this fact that on other

‘ grounds he cannot success’ in mamtenance case ﬁled by old mother.

R -

1 8 Suppose, if the Court comes to the conclusmn that the petmon ﬁled
by the senior citizen before the learned Family Court Singrouli is without
territorial Jurlsdlctlon, then what remedy will be left with the senior citizen? is
also another anglé for discussion. If this lady goes'to resides at village Kulmodj,
Sonbhadra (U.F.) for the sack of to get the interim maintenance amount, then
séries 6f problems will arises that at'village Kulmodi who will take care of the
old widow lady? Whether this displacement will not create problems for the

.old widow lady, who has no'source of independent income as well as the
applicant is not performing his duty to help her then where she will live and
: cooked her meal for survival at village Kulmodi?

19. ~ Chapter IX “Order for mainténance of wife, children and parents” of
lchc: Code including Section 125 to 128, is inserted by legislation as special
enactment meant for protection of wife, children and parents. These sections
of Chapter IX of the Code are measure of social justice and special enactment

. to protect women, children and parents and falls within the Constitution swee,'p

of Article 15(3) reinforced by Article 39 of the Constitution of India.

20.  Thereis no dispute that this chapter contains the provisions which

- only gives effect to the natural duty of aman to maintain his wife, children and

parents and is essentially a speedier remedy available against starvation to be
disposed in a summary manner.

21:  The proceedings under Chapter IV of the Code are in the nature of
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civil proceedings, the remedy.is a summary one and the person seeking that
remedy is ordinarily a helpless person. So the words used in the Sections 125
to 128 of the Code should be hberally construed without doing any violence
to the language.

22.  Incaseof Vijay Kumar (supra) the applicant-son, a practicing lawyer
at Patna filed an application for transfer of the case from Siwan to Patna
alleging that an influential politician is behind his father-respondent, therefore,
he would not get Just_lce if the case is tried at Siwan as he could not even
arrange a lawyer to represent him. Therefore, the facts of the case of Vijay'
Kumar (supra) are completely distinguishable from th1s case m hand of the
respondent-mother

23.  Ontheother hand, while question was raised for maintenance even by
step mother against the son in the case of Ganga Sharan Varshney Vs Smt.
Shakuntala Devi and another, 1990 Cri.L.J. 128 it was held that;

“Keeping in viewthei mtentlon of the Parliament behind, Cl. (b) of S.
126 (1) of the new Code should be liberally construed and should mean to
enable the claimant in general whether wife, or child, or illegitimate child or
mother or father to claim maintenance at the place where she or he resides.
Hence it is concluded that a mother can file application for maintenance under
S. 125 of the new Cr.P.C. in the district where she resides.”

24.  Considering the above enunciation of law it transpires that looking to
the relationship as well as social and economic status of parties learned Judge
of the Family Court has come to a right conclusion and has also afﬁxed a
reasonable amount for interim maintenance.

25.  These facts need not to be repeated that since last more than one year the
respondent-real mother of the applicant is living at village Ganiyari with her married
daughter due to negligence of her son-applicant which falls under the territorial
jurisdiction of District Singrouli (M.P.), therefore, learned Family Court Singrouli
had _]unsdlctlon to legally decide the case filed by the respondent

26.  Hence, the impugned order dated 10.01.2015 passed by the learned
Principal Judge, Family Court Waidhan, District Singrouli is legal, proper and
correct, and calls for no interference, therefore this revision petition is dev01d
of any merit, hence is disallowed at this initial stage: :

Order accordingly.
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CRIMINAL REVISION . . - -
: Before Mr. Justice GS. Solanki
Cr. Rev. No. 706/2015 (Jabalpur) decxded on 23 April, 2015

'DALLU- . T ...Applicant
Vs. .
STATE OF M.P. ; ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 389 -
S’uspenszon of Sentence - Government servant sentenced by ACIM
for offence u/s 409 of IPC to 4 years RI and fine of Rs. 3 +36,705/- -
Appellate Court suspend¢d sentence of Jail but prayer for suspension
of fine amount has been dismissed - Held - Order of appellate court
modified to the extent that on deposntlng of Rs. 1,68,352/-, recovery of
remammg fine shall remain stayed. - (Paras3 & 9)
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Case referred :
1999(1) MPLJ 57.

L.N. Sakle, for the apphcant
Pratibha Mishra, P L. for the non-appllcant/ State.

_ (Supplied: Paragraph numbers)
0 RDER

G.S. SOLANK], J. :- With the consent of learned counsel for both the
parties, heard finally.

2. Applicant has preferred tlns revision petition w/s 397/401 of Cr.P. C
being aggrieved by order dated 1 8/03/2015 passed by Sessions Judge,
Khandwa in criminal appeal no. 57/2015 wherein jail sentence of the applicant
has been suspended but prayer of suspension of fine amount has been stayed.
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3. Facts, in short, giving rise to this petition are that applicant has been
convicted u/s 409 of IPC and sentenced to undergo RI for 4 years & fine of
Rs. 3,36,705/- with default stipulations: It is undisputed that appeal of the
applicant has been admitted for final hearing and his jail sentence has been
suspended but prayer of suspension of fine amount has been dismissed. Hence,
this petltlon '

4. Learned counsel for the applicant submits that appellate Court has
committed irregularity in exercising the jurisdiction under section 389 of Cr.P.C.
Itis further submrtted that term 'sentence' includes subsequent sentence as
well as sentence of fine therefore appellate Court ought to have suspended
the, sentence of fine awarded to applicant. He placed the rehance on
Ramchandra Babulalﬂ Shrzvastava Vs. State of M. P, 1999 (1) MPLI 571

:.‘and prays for mod1ﬁcat1on of 1mpugned order dated 1 8/03/20 1 5 '

:5. =+ Learned counsel appearing on behalf of State has supported the-

.impugned order dated 18/03/2015 as well as the judgment dated 11/03/2015
.passed by ACIM,, Khandwa in criminal case no. 2986/2009 and prays for
dismissal of this petltlon

-6 I have perused the impugned order Judgment passed by ACIM and
"1heard the argument advanced by learned counsel for both the part1es

‘7. " The expressron sentence of course, means, not .only substantwe '

sentence of imprisonment but also includes séntence of fine. Though the
language of Section 389, Cr.P.C is silent in terms of the same, the appellate
Court has to consider the two situations, while ordering suspensmn of sentence
of fine. The one is to find out the reasons for suspending the sentence of fine
and the next is to impose suitable conditions, as may be justified on the facts
of reach (sic:each) case, in order to ensure that the order of sentence of fine
which may ultimately be imposed on the appellant as a result of the appeal,
can be executed without any drfﬁculty

8. It means appellate Court has junsdlctlon to suspend the sentence of
fine also for which there must be strong reason to show onrecord. It reveals
from the impugned order that Sessions Court has refused to exercise his
discretion for suspension of sentence of fine because applicant being a
government servant was involved iri‘misappropriation of huge amount of Rs.

. 6,73,410/-. It is true that in similar situation, co-ordinate Bench of this Court
A by consrdermg the financial conditions and expenses of four family members

FLl
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of the appellant, suspended:the sentence of fine amount in the case of
Ramchandra. Babulalji Shrivastava (supra) but such fact has not been
pleaded in the instant petition.,On the contrary, it is pleaded and argued that
only Rs. 26,334/- was found in possession of present applicant which ought
to have béen deposited in the bank by this applicant.

0. Itreveals from the impugned judgment that misappropriation of public
money of Rs. 6,73,410/- has been done by applicant and other three co-accused
persons outof which Rs. 1,68,352/- appears to be recoverable from this applicant,

Considering aforesaid aspect of the case, the order dated 18/03/2015 passed by
appellate Court (Sessions Court) is modified in following terms:-

Subject to depositing the fine amount of Rs. 1,68,352/
» on furnishing the bail bond of Rs. 40,000/- with one surety in_
the like amount for his appearance before the appellate Court
till the disposal of the appeal and also on furnishing the personal
S bond of Rs. 1,00,000/- with one surety in the like amount to
+ ¢ the satisfaction of ACIM to ensure the remaining fine amount
'~ whichmay ultimately be imposed by appellate Court as a result:
of decision of the appeal, the applicant be released on bail.

It is made clear that the recovery of the remaining fine
amount shall remain stayed till the disposal of the appeal.”

10.  Revision petition is disposed of finally.
1 L. C_eftiﬁed copy as per rules. ‘

Revision disposed of.

L.L.R. [2015] M.P., 2803
CRIMINAL REVISION
) Before Ms. Justice Vandana Kasrekar
Cr. Rev. No. 1900/2006 (Jabalpur) decided on 1 September, 2015

AZMA SULTAN & ors. ‘ ...Applicants
Vs. : I S
AUSAFAHMAD KHAN - ...Non-applicants’

-Criminal Procedure Code, 1973 (2 0f 1974), Section 125 - Divorced
- Muslim Woman - Entitlement of maintenance during post iddat period -
‘Divorced Muslim woman is entitled to get maintenance as long as she
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does not remarry.-As applicant has not remarried, she is entitled to get
maintenance - Order of trial court restored. .. (Paras 7 to 10)

, | g gfrar T, 1973 (1974 BT Z), ST 125 — aEIBYET AT
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Rt W e 9 §PeR 9 aF @ we 9% {5 9% gaifaw T
M—iﬁmwﬁgaﬁaﬁﬂﬁmﬁmvﬁwm'maﬁ
THIR & — FIamer |rnas B AR TAAI |

Case referred : :
(2010) 1 SCC 666. ' -

Lalji Kushwaha, for the applicants.
None, for the non-applicant.

o "ORDER
_ Ms. VanDaNa KASREKAR, J. :- The applicants have filed this Civil
Revision challenging the order dated 21/7/2006 passed by 2nd Additional

Sessions Judge, Damoh in Criminal Revision No.122/2005 thereby rejecting
the claim of applicant No.1 for maintenance. S

5 " Brief facts of the case are that applicant No.1 is the wife of th
respondent. The marriage between applicant No.1 and the respondent was
solemnized in the year 1990 in accordance with the custom and rites of Muslim
Law. Out of the said wedlock, applicants No.2 to 4 were born. The allegation
of applicant No.1 is that respondent thrown out her from hér matrimonial
house on 20/8/2003 and since then applicant NO.1 along with her three daughter
are residing with her parents. Thereafter the applicants filed an application
under Section 125 of Cr.P.C. for grant of maintenance of Rs.3,000/- per
month to each of the applicants. The applicants in their application filed under
Section 125 of Cr.P.C:, has pleaded that the respondent/husband ishaving
business of sale of milk and he is also T.V. And Radio Instructor in LT.L,
Govindpura, Bhopal wherefrom he ishaving a salary of Rs.20,000/= per month
" as well as he is earning Rs.1,000/- per day from the business of dairy.

3. The respondent/husband filed his reply and admitted the marriage and
* birth of three daughters but has alleged that applicant No.1 laid life of adultery.
He further alleged that applicant No.1/wife has always gone to her parents
- house. He also alleged that applicant No.1 has independent source ‘of income.

I\]
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Itis alleged by the respondent that he has divorced applicant No.1 on 23/11/
2004 before Notary and, therefore, she is not entitled:to get maintenance
under Section-125 of CtP.C,

4. The trial Court vide its order dated: 17/50/2005 ‘allowed the .
application filed by the applicants tar;d directed the respondent to pay
Rs.1,000/- to each of the applicants towards their maintenance. Against the
order passed by thc trial Court, the respondents filed a revision before learned
2nd Additional Session Court who has rejected the maintenance granted by
the tria] Court to applicant No.1 onthe ground that she is divorce Muslim
lady and maintain the order of ‘maintenance in favour of applicants No.2 to 4.
Being aggrieved by the order dated 21/7/2006 passed by 2nd Additional
Sessions Judge, Damoh, the applicants have filed the present revision before
this Court. .~ . .. : 3

5. Learned counsel for the applicarits submits that the revisional
Court l'las, é'rre.d in fefusiqg the maintenance to applicant No.1 on the
ground that being a divorced lady she is not entitled to get the maintenance
under Section 125 of Cr.PC after the period of Iddat and, therefore, the
revisional Court has refused to grant maintenance in favour of applicant
No.1. Learned counsel for the applicants has relied upon the judgment
passed by the Apex Court in the case of Shabana Bano Vs. Imran Khan,

(2010) 1 SCC 666 and has submitted that in the said judgment, the Apex
Court has held that 2 Muslim woman entitlement to maintenance continues
even in post-Iddat period as long as she does not remarry. He further
argued that in the present-case, applicant No:1 has not remarried and,
therefore, she is'entitled to get mainténance and, thus, the revisional Court
has committed error in refusing the grant of maintenance in favour of
applicant No.1. . . '

6 Nobody appeared on behalf of the réspondent; though served.

.7. . Ihave heard learned counsel for the parties and perused the record.
From perusal of the record, it appears that éppli_cant No.I and respondent
"had entered into, the marriage in the year 1990-and applicant No.1 has given
‘birth to three daughters. Some time after marriage, respondent started
"misbehaving with the applicant No.1 and thrown her out from the matrimonial
house’and, therefore, the applicant No.1 has started living separately with her
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three daughters in her parents house. From the recbrd as well as the evidence,
it is clear that applicant No.1 has not remarried: .Lio . . .~ i

paragraphs 23 and 24 has held as under : VL

8. Hon'ble the Apex Court in the case of Shabaii Bario' (supra) in °

" «23. Cumulative reading of the relevant portions of the . |
judgments of this Court in Danial Latifi and Igbal Banowould
make it crystal clear that even a divorced Muslim woman would

" be entitled to ¢laim mainteriance from her divorced husband,
_ as long as she does not remarry. This being a beneficial piece
_ of legislation, the benefit thereof must accrue to the divorced '

Muslim woman.

24. Inthe light of the aforesaid discussion, the impugned-
orders are hereby set aside and quashed. It is held that even if
a Muslim woman has been divorced, she would be entitled to
claim maintenance from her husband under Section 125 of
Cr.P.C. after the expiry of period of Iddat also, as long as she
does not remarry. As a necessary consequence thereof, the
matter is remanded to the Family Court at Gwalior for its
* disposal on merits at an early date, in accordance with law.
The respondent shall bear the costs of litigation of the appellant.
Counsel's fees Rs.5000.” - '

9. From the plain reading of the judgment delivered by Hon'ble the
Apex Court, it is clear that a divorced Muslim woman is also entitled to
get maintenance from divorced husband as long as she does not remarry.
In the present case, the applicant No.1 has not remarry and, therefore,
she is certainly entitled to get the maintenance. Thus, the revisional Court
has committed an error in refusing to grant the maintenance to applicant
No.1. ‘

10.  Accordingly, the revision is allowed and the impugncd'order dated
21/07/2006 passed by the revisional Court, so far as by which the revisional
Court has refused to grant maintenance to applicant No. 1is concerned, is
hereby set aside and the order passed by the trial Court is hereby restored.

Revision allowed.

Fi ]
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1.L.R. [2015] M.P., 2807
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 7222/2011 (Indore) decided on 24 Novcrnbcr 2014

LUDIRAM - Apphcant
Vs. '
ANILRAO & anr. " ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 145 - Proper
opportunity - Applicant was not given proper opportunity to adduce
evidence as dates were preponed - Matter remanded back to the Court
of Sub-Divisional Magistrate - Applicant should be given an opportunity
to adduce oral and documentary evidence alongwith respondent - After
recording the statements of the both the parties, fresh order should be
passed. ' (Paras 8 & 9)
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Cases referred : _
~ AIR 1997 SC 2320, AIR 1985 SC 472.

- Archana Kher, for the applicant.
. Manish Sharma, for the non-applicants.

ORDER
ALOK VERMA, J. :~ Heard.

This application is filed under Section 482 of Cr.P.C. and directed
against the order passed by the learned Sub Divisional Magistrate, Neemuch
in Criminal Case No0.266/145 Cr.P.C./2010 dated 05.10.2010 and order
passed by the learned Sessions Judge, Neemuch in Criminal Revision No.60/
2011 dated 20.08.2011.

2. ‘The brief facts giving rise to this application are that respondent No.1
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Anil Rao filed an application under Section 145 of Cr.P.C. before the learned
Sub Divisional Magistrate on 14.09.2010 to the effect that the disputed land
béaring survey Nos.663, 664 and 666 total area 2.467 hectare belong to
Shriram Temple Devsthan. The respondent No.1 is Pujari of the Temple. As
Pujari, he was cultivating the land and sow the crop of Soybean on the land.

The present applicant Ludiram forcibly took possession of the land and was
trying to reap the harvest. The learned Sub Divisional Magistrate by the
impugned order accepted the application filed by the respondent No.1 and
ordered that the total income that the receiver appointed on the land received
by selling the crop i.e. Rs.18,708/- be given to the respondent No.1 and also
issued an advise to the present applicant that he should not interfere in
possession of respondent No.l« over the suit property.

3. Aggrieved by this order, the present applicant filed a revision petition
before the Sessions Judge, Neemuch. The Sessions Judge dismissed the revision
by impugned order dated 20.08.2011 and confirmed the order passed by the
learned Sub Divisional Magistrate. The present applicant filed this application
under Section 482 of Cr.P.C. argues that the present applicant had possession
over the suit property for a very long penod of time and, therefore, it cannot
be said that the respondent No.1 was' dispossessed within the period
contemplated by the proviso to Section 145 (4) Cr.P.C. He placed reliance
on the judgment of Hon'ble Supreme Court in R.C. Patuck Vs. Fatima A.
Kindasa, AIR 1997 SC 2320, The second part of his arguments is that there
is a civil suit pending in respect of the suit property and, therefore, proceedings
under Section 145 of Cr.P.C, cannot go on. For this, he placed reliance on
the judgment of Hon'ble Supreme Court in Ram Sumer Puri Vs. State of
U.P, AIR 1985 SC 472. His third argument is that the learned Sub Divisional
Magistrate did not provide him the opportunity to lead evidence and, therefore,
the case should be remanded back with a dircction to give him an opportunity
to lead evidence and, thereafter, the learned Sub Divisional Magistrate should
decide the case.

4. I have gone through the certified copies filed by the present applicant.
In my opinion, opportunity to lead evidence was not granted to the present
applicant by the learned Sub Division Magistrate. The order-sheet of record
of Court of Sub Divisional Magistrate show that the application was filed
before the Court of Sub Divisional Magistrate on 14.09.2010. Thereafter, the

" TJ

-
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respondent No.1 filed an application-on 05.1 0.2010 under Section 146 of
Cr.P.C. The applicationi was decided ex-parte on 05. 10.2010 itself and
subsequent to this, a receiver was appointed. The recciver sold the crop and
deposited the amount with police station Jeeran. The present applicant first
time gave his appearance on 11.02.2011. He filed his reply on 28.02.2011
and then the case was fixed for evidence on 14.03.2011. On 14.03.2011, the
Jearned Sub Divisional Magistrate was not available as he was busy in some’
other'administrative work. Accordingly, the case was fixed on21.03.20 11.
On that date, also the Sub Divisional Magistrate was not available and,
therefore, the case was fixed on 28.03.2011.

5.""  The learned counsel for the applicant disputes the date fixed by the
Courti.c. 28.03;2011. According to him, the date was fixed as 28.04.2011.
However, after cutting it, the date was written as 28.03.2011. To substantiate
his argument, he points otit that in the same order-sheet in the March, the
counsel signed and noted for 28.04.2011 and the date is clearly visible under
his signature. He followed the similar procedure, when date 0f21.03.2011
was fixed, he signed and below his signature, he wrote 21 .03.2011. In the
subsequent order, the date was first written as 28.04.2011, however, after
cutting it the figure '04' was made '03' and again the date was written as
28.03.2011. On 28.03.2011, the non-applicant was stated to be absent and
show his right to adduce evidénce was closed. Surprisingly, the respondent
No.1 also did'not adduce any evidence and, therefore, the case was fixed for
final argument. This is again surprising that on the same date, the respondent
No.1 submitted a written argument which was taken on record and final order
was passed on 31.03.2011. '

6. Itis clear from the above order-sheet that the date was initially fixed
45 28.04.2011. This is also clear from the impugned order in which in para 5
of page | zigair; date was mentioned as 28.04.2011. Looking to all these
facts, I find that the argument put forth by the present applicant has forced in
it. It appears that the date was preponed by the lower court. The final order
was hurriedly passed and the present applicant was not given any.opportunity
to adduce evidence. ' o L

7. . Itis further unfortunate that the learned Revisional Court in para 14
while considering the argument of the present applicant that he was not given
any opportunity to adduce evidence found that the case was fixed on
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28.03.2011. On which date, the present applicant remained present before
the Sub Divisional Magistrate. However, the learned Revisional Court did not
notice the cuttings and discrepancies in dates that was.mentioned at various
places as indicated above. -

8. In such a circumstances, I find that the assertion by the present

applicant that he was not given proper opportunity to adduce evidence is
correct and acceptable and accordingly, the matter in my opinion should be
remanded back to the Court of Sub Divisional Magistrate.and the present
applicant should be given an opportunity to adduce evidence. '

9. Accordingly, the application is allowed. The impugned order passed
by the leared Sub Divisional Magistrate and the Revisional Court as afoesaid
are set aside. The matter is remanded back to the Court of Sub Divisional
Magistraie with a direction that the present applicant be given opportunity to
adduce oral and documentary evidence along with respondent No.1 and after
recording the statements of both the parties, fresh order should be passed.

10.  With the aforesaid directions, the application stands disposéd of. -
Application allowed.

LL.R. [2015] M.P., 2810
MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice S.R. Waghmare & Mr. Justice J.K. Jain
M.Cr.C. No. 5967/2013 (Indore) decided on 3 March, 2015 . .

AJIT JAIN & anr. , ...Applicants
Ve, . :
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 0f 1974), Section 240
and Prevention of Corruption Act (49 of 1988), Section 13(1)(e) -
Framing of Charge - At the time of framing of charge, it is only to be
ascertained that whether there is a prima-facie case available against
the accused or not - The date of registered sale deed, date of sanction
and the date of repayment of loan within short period amounts to

suspicion and ground for prosecution. _ (Para 8) |

@ TUS AT G, 1973 (1974 BT 2), GIT 240 VT gErgv

-

-
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B. Criminal Procedure Code,-1973 (2 of 1974), Section 482
- Quashing of Charge - Charge can be quashed only under exceptional
circumstances when the same has been framed on vexatious and
fnvolous ground. ~ (Para 3)

A mmwﬁm 1973 (1974. %71 2), ETT 482 — AT
mf%a'ﬁimw AT Bt DA SuaETF TR § ety
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‘ C " Penal dee (45of 1 860)', Seérmn 109 - Abetment - There
is dlrect allegation of conspiracy - It is not necessary that the abettor
should concert in the offence with the person who commits it - It is

_sufficient if he engages in the conspiracy in pursuance of which the

offence is commltted L (Para 8)
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Cases referred

(1975) 3 SCC 495, AIR (1960) SC 866, 2010(1) SCC 750, AIR
1928 Nag 257,2005 Cr.L.J. 4322 (Ker.),.(1977) 1 SCC 816, 1962 Supp.
(2) SCR 297; 2007(1) SCC 1, (2001) 1 SCC 369, (2004) 1 SCC 691,
2000(2) MPLJ 322, 2000(1) SCC 138, 1996(4) SCC 659.

Mamsh Vashistha & Sameer Vashzstha for the-applicants.
. Arvind Gokhale, for the non-applicant/SPE.
: Mini Ravindran, Dy. G.A. for the non:applicant/State.
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" ORDER .. - o~z

The Order of the Court “Fwas ) dehvered by
Mgs. S.R. WAGHMARE, J.: By thls petltlon under Secuon 482 of CrP.C.,
the petitioners Ajit Jain and D111p Tain are seekmg quashment ofthe order_'
framing charge dated 22.05.2013 (Annexure LP/ D passed by the Court of 1t
Special Judge-cum-~Authorised Officer under M-P. Special Court Act, 2011,
Indore and all proceedings pending-and arising out of FIR No. 91/2011
dtd.09.08.2011 under-the Prevention of:CorruptionAct,1988.. :

S2. Briefly stated the facts of the case in a nutshell are that in. FIR beanng'
‘No0.91/2011 is filed on 09.08.2011 for offence under Section 13(1)(e) read
with Section 13(2) of Preverition of Corruptlon Act, 1988 against one M:K..
Jain, Supenntendent Engineer, RES at Indore (MP).-He is the brother ofthe
present peutloners Ajit Jain and Dilip Jain and it would be pertinent to note:
that the names of the petitioners did not figure in the aforesaid FIR and whereas
petitioner No I'Ajit Jain was the Professor ina Govt. College at Rehli, Distt.
Sagar (MP), Petitioner No. 2 Dlhp Jain was anAssxstant Englneer with MPSEB_
and posted at Makronia, Sagar MP. However, on mvestlgauon the prosecutlon
filed the charge-sheet (chalIan) bearmg No.176/12 agamst Shri MK Tain ds
well'as the petitioners and since the offences alleged against Shii MK Jain
were under Section 13(1)(e) read with Section 13(2) of Prevention of
Corruption Act, 1988 and Sections 420, 467, 468, 471 & 201 of the IPC;-
the petitioners were alleged to have committed:the offence of abetmentunder
Section 107 of IPC and the prosecution has pressed into service under Section
109 of IPC against them. The main allegations pertain to the fact that the\
petitioners are brothers and abetted the main accused Shri MK Jain in
purchasing the property No.278, Scheme No.54 BG, Vijaynagar, Indore. And
that the present petitioners are the betiami co-holders of the-said property;
but, the actual and real owner.is Shri MK Jain who purchased thc property'
through ill-gotten wealth, hence the present petition. . .. . :

3. Counsel for the petitioners has vehemeritly urged the fact that since
the petitioners were neither named in the FIR nor was there any allegations
of abetment the offence could not apparently be made out against them.
Moreover.the period assessment under the question is from 01.06.1981
to 09.08.2011 and the charges have been framed by order dated
22.05.2013. Counsel vehemently urged that the property in question was
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purchased by a registered sale deed dated. 26.02.2010 for Rs.60 lacs
from one Smt. Mainabai Zindal and Smt. Rina Zindal; whereas proper
permission was sought from the Govt. of MP by the main accused Shri
MK Jain on 28.02.2010 and is available on record as well as along with
the petition. It clearly indicates that the loan was properly sought from
the IDBI after dué sanction from the State Govt. the letter dated
28.02.2010 from Undér Secrctary, Govt. of MP clearly indicates that
building perrmssxon was given by the IDA and i in accordance with the
Rule 19'of the MP Civil Services Rules, sanction was granted for
construction of the house on plot N0.278 and all the three brothers were
granted sanction to seek a loan; therefore Counsel vehemently urged how
could the present petitioners said to have aided and abetted the accused

‘ MK Jain to acquire the said property through illegal means. Besides

Counsel contended that the loan had been paid by the brothers and also
had been sanctioned in the name of all the three brothers on 30.01.2010.
Similarly Counsel vehemently urged that Shri Ajit Jain who was a Lecturer
and paid income tax had filed his Income Tax Returns to indicate that he
eér'ned about Rs.45 lacs per year and the other brother earned Rs. 49
lacs per year. Similarly Counsel for the petitioners have also vehemently
urged the fact that the petitioners were holder of agricultural lands
amounting to 49.27 acres at Sagar, MP and valued of Rs.100/- lacs and
merely casting aspersions and not taking into consideration the. documents
filed by the petitioners clearly indicated the malafides on behalf of
prosecution and to say that amassing disproportionate assets on the
ground of suspicion and ¢onjectures could not be sustainable in the.eyes
of law and the prosecution should not be permitted to abuse the process
of law and the entire prosecution is malicious and based on incorrect
source of informations which are absolutely false and erroneous. A
vexatious complaint has been filed by one Shri Pramod Jain who was a
driver of accused MK Iain. This driver married the daughter of MK Jain
secretly at Ujjain on 09.09.2009 and thereafter tortured her immensely
and started makmg demands for heaVy dowry and, therefore, a false
complaint had been filed by daughter of accused MK Jain against him.
This complainant was also-evicted by the accused MK Jain from their
joint property bearing House No.278, Scheme No.54 BG, Vijaynagar,
Indore and hence he has started filing a false complaint against MK Jain
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and his brothers. All the documents, police reports were available on
record; despite which, the present petitioners éspecially, the uncles were
being,falsely prosecuted and a such a course should not be permitted. It
is a clear case of abuse of process of law.

4. He placed reliance on Shri Ram Vs. The State of UP [(1975) 3
SCC 495] to state that in order to constitute abetment, the abettor must be
shown to have “intentionally” aided the commission of the crime. Mere proof
that the crime charged could not have been committed without the interposition
of the alleged abettor is not enough compliance with the requirements of
Section 107; whereas there is no intention or mens rea as is being indicated to
substantiate the charge of abetment under Section 109. The State Govt. had
properly been informed of need for the loan and had been granted the sanctions
as already stated above and hence it could not be said to be an incriminating
evidence since mere facilitation cannot be interpreted to be an abetment. The
physical act or instigation is strongly absent and Counsel prayed that the,
impugned order framing charge be set aside. Similarly Counsel submitted that
active complfcity was necessary concomitant for the offence of abetment which
was absent in the present case and the burden of proof was clearly on the
prosecution which it has failed to discharge. The FIR also does not contain
the name of the present applicants. ' '

5. Counsel placed reliance on R.P. Kapur Vs. State of Punjab [AIR
(1960) SC 866] whereby it was urged that in cases falling under this category
where the allegations made against the accused person do constitute offence
alleged but there is either no legal evidence adduced in support of the case or
evidence adduced clearly or manifestly fails to prove the charge.

To bolster his submissions Counsel relied on Gangula Mohan Reddy
Vs. State of Andhra Pradesh [2010 (1) SCC 750], AIR 1928 Nag 257,
2005 Cr.L.J. 4322 (Ker), Krishnanand Agnihotri Vs. The State of MP
[(1977)1 SCC 816] and Pramatha Nath Talukdar and Surendra Mohan
Basu Vs. Sarof Ranjan Sarkar [1962 Supp (2) SCR 297]. Counsel prayed
that the impugned order framing charge be quashed.

6. Counsel for the respondents has categorically made allegations that if
the registered sale deed relied on by the present petitioners is considered, it is
dated 26.02.2010 whereas. the sanction from the State Govt. is-dated
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28.02.2010. The loan from the Bank is dated-30.01.2010 and thus Counsel
for the respondent/S.P.E. urged that it is a clear attempt to pass of ill gotten
wealth. Moreover Counsel also urged that the entire loan amount of Rs.74
lacs was paid off within a short period of nine months. The one installment of

" Rs.13 lacs was paid on 25.09.2010 by cheque whereas within another period

of three days on 28.09.2010 an amount of Rs.53 ,40,145/- was paid in cash
by the accused MK Jain thirough his own account. The entire transaction of
repayinent has been done in the name of the single account of Shri MK Jain.
This clearly indicatéd that the suspicious circumstances were available against
the accused Shri MK Jain as well as the present petitioners. Moreover an
objection was also raised that sanction has not been taken properly as required
urider the provision of law from the State Govt. of M.P. since the oihér brotht;rs;
are also government servants, However, Counsel for the respondents urged
fhiat if the act pertains to commiitting of criminal offence does nota partof the

" duty'of the government sérvant ahd no saniction is required. Counsel relied on

Praiége_rh Singh Badal Vs. State of Punjab [2007(1) SCC Pagel]. Counsel
also reliéd on State by Central Bureau of Investigation Vs. S: Bangarappa
[(2001) 1 SCC 369 whereby the Apex Court had held that at the time of
framing of charges under Sections 211 & 240 of the Cr.P.C., the Court should

“ not undertake detailed analysis and evaluation of material at that stage. It has

only to find whether the material adduced by prosecution was sufficient to
proceed further. In case offence under S. 13(2) /w S. 13(1)(e) of Prevention

.of Corruption Act, 1988 it is not necessary that charge can be framed only on

failure of public servant to explain the excess or surplus assets. It does not
‘mean that the court could not frame charge until the public servant fails to.
explain the excess or surplus pointed out to be the wealth or assets of the
public servant concerned. This exercise can be completed only in the trial. In
the present case the materials which the prosecution enumerated are sufficient
to frame the charge for the offence under Section 13(2) read with Section
13(1)(e) of the Act. Relying on State of M.P. Vs. Awadh Kishore Gupta

-and others [(2004) 1 SCC .691] Counsel submitted that quashing of

proceedings by appreciating the evidence wasnot permissible and even if the
charge is framed at that stage, High Court cannot appreciate the evidence,
but can evaluate material and documhents on records to the extent of its prima

facie satisfaction about the existence of sufficient ground for proceeding against

the accused and offence under Prevention of Corruption Act, 1988, even if
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the investigation was not completed. And quashing of investigation and
proceedings by High Court acting upon documents annexed to the petition
under Section 482 was held not proper. It was impermissible for High Court
to look into materials, the acceptability of which was essentially a matter for
trial and impugned judgment of High Court is liable to be set aside.

7. Counsel for the respondents prayed that the petition was without merit
and the same be dismissed since it would not be proper under the circumstances
to quash the charges at this stage or set aside the order framing charge primarily
because the factual position cannot be bye-passed and hlvestigation"has'been

propetly conducted and it would not be proper to weigh the merits to scrutinise

the case at this stage as already stated above. The question which peftains to
proof would also arise only after the trial is conducted and the prosecution is
allowed to lead its evidence. Counsel for the respondents urged that merely
~ because a loan has been sought by all the three brothers and only one of
property has been explained, that explanation also is not satisfac_itofy inthe
light of the repayment of the loan and the needle of suspicion is clearly onthe
present petitioners to have actively aided and abetted the main accused MK
Jain in ill gotten wealth and Counsel prayed that the petition be dismissed.

8. On cfmsidering the above, we find that the dispute hinges on the
fulcruni whether the petitioners were guilty of actively aiding and abetting
the main accused MK Jain in the amassing of disproportionate assets.
Section 107 also indicates that an act or illegal omission must takes place
in pursuance of that conspiracy, and there must be a combining together
of two or more persons in the conspiracy; secondly, an act or illegal
omission must take place in pursuance of that conspiracy and in order to
the doing of that thing. It is not necessary that the abettor should concert
in the offence with the person who commits it. It is sufficient if he engages
in the conspiracy in pursuance of which the offence is committed. And
hence the dates, as pointed out by the Counsel for the respondents, are
important in the case. The date of registered sale deed by which the
accommodation has been purchased and the date of the sanction by the
State Govt. and the date of payment and repayment of loans are all
shrouded under cloud of suspicion and it would not be desirable to consider

the motive at this stage. The requirement at this stage is merely to ascertain
* whether there is a prima facie case available against the accused and the

O
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complaint requires to be looked into: For thé.reasons stated above and
the prima facie doubt raised againstthe petitioners would thus under the
present circumstances would not amount to a gross abuse of the process
of the Court:if the trial-Court proceeds with the trial. The exceptional
circumstance that would lead to the quashment of the charge sheet, would
be only: if, on frivolous and vexatious ground a charge isbeing framed.
The complicity as stated by the Counsel for the petitioners is required to
be established and the repayment of loan by accused MK Jain alone
through a'single account within such a short period, undoubtedly,. it
amounts to a suspicion and 'g'round for prosecution. We find that the
petition cannot be entertained.at this stage and the cases cited by the
Counsel for the pctitioneis are of no use to the petitioners. ‘We have
found that the Apex Court has time and again held that it is well-established
that the inherent jurisdiction of the High Court can be exercised to quash
proceedings in a proper case either to prevent the abuse of the process

_ of any court or otherwise to secure the ends of justice. Ordinarily criminal

proceedings instituted against an accused person must be tried under the
provisions of the Code, and the High Court would be reluctant to interfere’

_ with the said proceedings at an interlocutory stage. It is not possible,
* desirable or expedient to lay down any inflexible rule which would govern

the exercise of this inherent jurisdiction. If the allegations made against

" the accused person do constitute offence alleged but there is either no
legal evidence adduced, in support of the case or evidence adduced clearly

or manifestly fails to prove the charge, then this Court can exercise
jurisdiction under Section 482 of Cr.P.C. In dealing with this class of
cases it is important to bear in mind the distinction between a case where
there is no legal evidence or where there is evidence which is manifestly
and clearly inconsistent with the accusation made and cases where there
is legal evidence which on its appreciation may or may not support the
accusation in question. However, at present there is a direct allegation of
conspiracy as well as taking and disbursement of the loan by all the three
brothers in surprisingly when they are the government servants. So also
it would be profitable to rely on State of Madhya Pradesh vs. S.B. Johari
and others : 2000(2) MPLJ 322, whereby the Court held thus:

“Jt is settled law that at the stage of framing the charge, the
Court has to prima-facie consider whether there is sufficient
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ground for proceeding against the accused: The Court is not
required to appreciate the evidence and arrive at the conclusion -
that the materials produced are sufficient or not, for convicting' " -
the accused. If the Court is satisfied that a prima-facie case is
made out for proceeding further, then a charge has to be .-

ﬁmned.,’ - - L

(Also see) Umar Abdul Sakoor Sorathia vs. Intelligeﬁce Oj?iéer;ll_\'{q;céfic
Control Bureau : 2(')00’(1) SCC 138 ; State of Maharashtra and other ﬁ.s'.f
Somnath Thapa and others: 1996 (4)yscces9, -

Consequently, we find that the petition is without merit and the same is
dismissed as such. : . : CL

.

. Petition dismissed.-
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