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Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c)
and Evidence Act (I of 1872), Section 116 — Estoppel — In earlier suit
of eviction between the parties, tenant-landlord relationship proved —
Said finding was not challenged, merely because the suit was dismissed
—Tenant would be bound by such findings and the principle of estoppel
would be applicable against the tenant in subsequent suit — Tenant is
estopped to deny the title of plaintiff. [Sunil Kumar Vs. Dilip] ...2965

7T 77T JFErT, 5.7, (1961 FT 41), g7 12 (1) () v7 wrey
Jlefray (1872 &7 1), GT 116 — [3997 — @R & A7 Uf @ Il
& ag N, frTR—w@rl 99y frg — saa fred o gaid = &
T wra gufed fo 9w wlRs sy faar @ o - fevdar i el
®? areg = G ywErgad! aw F fadem o1 figie etk @ fawes
AL BT — a1 @ FF @1 adigd v @ fad fever faefm €
e garR A, fasm) ...2965

Accommodation Control Act, M.P. (41 of 1961), Section-12(1)(c)
— Denial of title — In earlier litigation, it was held that defendant/
respondent is tenant— Subsequently, defendant claims to have entered
into an agreement to purchase same property with the brother of
plaintiff — Defendant/tenant failed to prove such agreement — Decree
was rightly granted u/s 12(1)(c). [Sunil Kumar Vs. Dilip] ...2965

: TITT 70T SIferfym, 7.4 (1961 &7 41). RT 12(1)(H) — 5% &
garv — qdadl ag ¥ ww afafefRa fear @ o fo wfiard) / geaeff
frvdeER € — aervard, aRErd 7% <@ ovar @ 5 we ol @ O @
qrer 9l dufed & g &7 R foar @ — ufaard) / fevdisr 999 ov)
! fag o33 ¥ aawe BT ® — arr 12(1)(@) © wafa s we @ faa
e W TR | (g AR fa fael) ...2965

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c) —
Denial of Title— Tenant/Appellant was inducted by Plaintiff/Respondent
— Appellant was continuously paying rent to Respondent — In written
statement, the appellant admitted that respondent is the owner, however,
by way of amendment he challenged the title of the respondent by alleging
that the Will/Gift deed on the basis of which the respondent is claiming his
title is not genuine — As the appellant had denied the title of the respondent,
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therefore, the Appellate Court rightly granted decree under Section
12(1)(c). {Rajendra Prasad Rajoriya Vs. Shivcharan Malviya (Dead)
Through L.Rs. Smt. Vimla Bai] ...3026

7T [AgFer Ffef gy, a3 (1961 @1 41) T 12(1)(d) — wew |
Forv — gl /uedt grr fRERR /enfierell <t afireifa fear @ —
sfiereff gl ® v & aTar FIeE Y e o — fafed wem
aftarefl 3 77 wier fear fo ywref w@eh 2, gufl, Joiaw 2 5/r e
geaelf & W B 9w ARy R gy g & % adiaa /e foem Rwrs
sER 1 el e Yo a1 9Er w3 @ € 9rafdw 9 @ — gfe ardiareff
A wcaeff 3 W 9 SR foar o, e arfiel) ~maTed F arr 1200)R)) 3
siofa Sfm wu @ 33 wila o) (e yarg sl fa. Ao s
(o) T faftre wfafaRr sy fasren wrg) ...3026

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c)
— Derivative title — Tenant not inducted by landlord who claims the
derivative title — Principle of Estoppel would not apply against tenant.
[Sunil Kumar Vs, Dilip] ...2965

T (T SIS, AA. (1961 @7 41), GvT 12(1)(1) — gEeT
F# — Hrll g SR w1 gfoseifta 98 & T < o '
&1 a1 Far & — fagem & Rigia feardar @ fawg o =8 &
(e ar fa. fachi) . ...2965

- Accommodation Control Act, M.P. (41 of 1961), Section
12(1I)(e) — Bonafide Requirement — Alternative Accommodation -
Plaintiff/respondent has already disclosed that he has two houses
one in which he is residing and another which has been let out to
the appellant/tenant — Appellant has not clarified in his written
statement or in his statement in Court with regard to the existence
of any other accommodation apart from the two accommodations —
Courts below have already recorded concurrent findings of fact in
respect of bonafide requirement — No Substantial Question of Law
arises for consideration — Appeal dismissed. [Rajendra Prasad
Rajoriya Vs. Shivcharan Malviya (Dead) Through L.Rs. Smt. Vimla
Bai] ...3026

QI [Taer sfefags a7 (1961 &7 41) g7 12(1)(3) — arcdfds
FraegHar — d@feyd srarg — Al /v 3 g ugd € e fea € T
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TS T Ao € @ Rwd wE fraw o e @ oen gEa AR s
et / fmier ot fv w faar @ — anfiaredff 2 2t omemaY @ afiRew
felt o=g s @ Ao & W9y F e faRaa Fod T TR B9
A e il frar @ - fme st S wsd @ aafie snavasdr @ e
A 9ua 9 waad! fred afifaRa 53 & - frarer 3 BIfY &1 wReE w1
Fea e B — i wriRel | (eivg ware v L Rageer aed
(o) gwr fafere afafafer sl fowen =1e) ...3026

Accommodation Control Act, M.P. (41 of 1961), Section 45 —
Jurisdiction & power — No specific power conferred on Rent
Controlling Authority — Landlord has choice to choose the forum. [Afsar
Ara (Smt.) Vs, Igbal Sharif] ...2955

YeITT FIA AT AT, A, (1961 BT 41), T 45 — AfHIRar 7
#rfed — wret Fraaor e &t fafiffe o e T 2 o @€ -
WWMWEﬁWWﬂWﬁW%! (arpex IRt
(=) fa. swaTa W) 2955

Accommodation Control Act, M.P. (41 of 1961), Sections 45,
23-A, 23-J and 12(1)} — Specified Landlady — Eviction — On the ground
of bonafide need — Rent Controlling Authority only has Jurlsdlctlon
[Afsar Ara (Smt.) Vs. Iqbal Sharif] : ..2955

I A3 ST 7.5 (1961 BT 41), 707 45, 23-F, 23-0 T
12(1) — R 7377 areféT — Fa@dt — araafas ATaTHE B TR
) — ﬁwwﬁwwmﬁaﬁaﬁmﬂmm(wm(m)
1. svara wdw) _ ..2955

Accommodation Control Act, M.P. (41 of 1961), Sections 45,
23-4, 23-J & 12(1) - Suit for eviction by Specified landlady — Composite
grounds which are not covered u/s 23-A, choice of litigant to choose
the forum — Unless there is complete and specific bar created by law,
right to choose the forum cannot be restricted. [Afsar Ara (Smt ) Vs.
Igbal Sharif] ‘ ..2955

ITT R0 G 75 (1961 &7 41), SIT 45, 23-F 23-0@ @
12(1)— RfAfe'se s FreifeT grer Ic@dt & Y oie — Wy AaR o
| 23—T & IJoea AreBIed T 2, IRe WIsT @ Bivg &7 g9 7
TEal € — oW g 5 Aty gt Wl v fafifdse asiT o1 g a9 fe
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T E, B g @ SR @ Ak Tl fear o wwar] (@ee
sy (&) fa. s@ara Thw) ...2955

Accommodation Control Act, M.P. (41 0f 1961), Section 45, 23-
A, 23-J & 12(1) —Suit for eviction in Civil Court—By specified landlord
alongwith other landlords— On ground of bonafide need alongwith other
grounds mentioned in Section 12(1) - Maintainable. [Afsar Ara (Smt.)
Vs. Igbal Sharif] ...2955

@ Prraer SRR, 43 (1961 @7 41), ORT 45, 23-V 23-9 @
12(1)—ﬁﬁawﬁawaﬁ$mm—ﬁﬁﬁeqmmmmm
T W@ ART—arT 12(1) ¥ affa ora maRl wikd aRafeF sraEsdr
F SR Ww—uivei | (FeeR o () . seara ) ... 2955

Administration of Justice — Access to justice should not be
misused as license to file misconceived and frivolous petitions. [Manish
Kumar Sharma Vs. Jagdish] (DB)...2951

7 FereT — afd o Al @ Prefe @ifrer wgd wY B
ﬂaﬁf%ﬁqﬁ‘mﬁaﬁwwgﬁmwﬁﬁmmaﬁm
e AR Tl fL e (DB)...2951

Ammonium Nitrate Rules, 2012, Rule 3 — See — Explosive
Substances Act, 1908, Section 4 & 5 [Sharad Kumar Agrawal Vs. State
of ML.P.] ...3102

s Trsee fraa 2012 fraw 3 — @@ — RvEles garef
Fferfras 1908, GRT 4 7 5 (IR HAR ITIE 4. A9, USA) ...3102

Arbitration Act (10 of 1940), Section 8 — Appointment of
Arbitrator —Order of Court appointing sole arbitrator was challenged
upto Supreme Court and the order of Court appointing sole arbitrator
was upheld — As order appointing sole arbitrator has attained finality
and binds parties, therefore, the appointment of sole arbitrator in place
of Tribunal of arbitration consisting of three arbitrators cannot be
challenged. [Jawahar Lal Nehru Krishi Vishwavidyalaya, Jabalpur Vs.
J.H. Kotecha] ...2998

Freeery JfeTIT (1940 ST 10), srvT § — FErRl @1 FglaT — wwa
e 9 Prgfia @ Ry Ry g <m@meE $ A9 B TG A 96
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AR & T T e T @ Pgfi o 9 wEeg @ aRy o
ST TET T — e (hd TeawT 31 Frgfda & sy 3 siftmar wra o
ol 8 "o uEeRl WX ey F, Ira: Areaer ARG Rrad i qeree 29
€ @ SE Toa T B Pigfa o gad @ o wedl | (seTeR ae
Tew Ry Rreafrerey, weaR A Sga we) ...2998

Arbitration Act (10 of 1940), Section 29 & Interest Act, (14
of 1978}, Section 3 — Pre Reference Interest — Where the agrcement
between the parties does not prohibit grant of interest, the
arbitrator shall have power to grant interest — As award has been
passed after comi.ng into force of Act, 1978, therefore, Arbitrator
had authority to award interest for pre-reference interest at 18%
p.a. which has already been reduced to 10% by Addl. District
Judge. [Jawahar Lal Nehru Krishi Vishwavidyalaya, Jabalpur Vs.
J.H. Kotecha] -.2998

TGV T (1940 BT 10), SRT 29 U sgror sl (1978
T 14), T 3 — Y7 GeH o — WE] SR P 9 IR =W D
IR B AR 7€ Fvar 2, a9 AR @ e B oEE ov @
ufed g1 €19 — 5 s et 1978 @ yamasiia 219 @ @i wRG
Foam T €, or: wereet FY 18 % aRed @Y R R} qd wad wre @ fyv
I UST S T WRER o, Ry afafRes fren =avelr gRT ved
B 10% dF &9 oY faur Wy @ (Samer wre dEws By fazafaeney,
waaqY 7. ohed. sid) ...2998

Arbitration Act (10 of 1 940), Section 30 — Opportunity of
hearing — Proceedings before arbitrator commenced on 29.11.1998 —
On 23.09.2000, the arbitrator proceeded ex parte and passed ex parte
award — From scrutiny of order sheets of proceedings, it is evident
that the appellant adopted all possible tactics to linger on the proceeding
before the arbitrator and on several occasions neither any officer nor
counsel for the appellant appeared before arbitrator — Therefore, action
of arbitrator in closing the right of the appellant to adduce evidence by
taking into account the time limit fixed by the Court for delivery of
award, was justified. [Jawahar Lal Nehru Krishi Vishwavidyalaya,
Jabalpur Vs. J.H. Kotecha] ...2998

TETERI AT (1940 FT 10), arer 30 — GTarg BT FIGY —
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Heawel @ WHE HIAATEl 29.11.1998 BT URT §§ — 23.09.2000 B Teaw
g1 veuey erdardl ¥ T wen uwusw s@e Ui fear -
Frfad @ artu-—yal @ wdEr ¥ g guw ? % deny ® ownd
s ot oar et @ fag adiareff ? wdt wafaw gfyaa eooerg
ger AR sl W 9 O @ig AR T @ afoef 9 a9 818
sftraTar weawer @ e SuRe™ T — I, @ a4 ¥ fad =y
T @ TR wwa—d o eE ¥ ved gy asgwer gy adveneff o1 aey
TR BT ® AR AN B B Srdarel mgaad off | (sarew
aid dew Y fawafieraa wEagR fA. sLom. sie) .:.2998

Arbitration Act (10 of 1940); Section 34 — Scope of Judicial
Review — Court can interfere with the award only on the grounds set
out in Section 30 i.c. whereas an arbitrator has misconducted himself
or the proceeding, where an award has been made after the issue of an
order by the Court superseding the arbitration or after arbitration
proceeding has become invalid and where an award has been improperly
procured or is otherwise invalid — An award cannot be set aside merely
on the ground that in the opinion of the Court award passed by the
arbitrator would have been otherwise. [Jawahar Lal Nehru Krishi
Vishwavidyalaya, Jabalpur Vs. J.H. Kotecha] ...2998

FrEaTEer ARFYIT (1940 BT 10). €19 34 — FHAG AT &7 H4F

— AATAT GRT 30 ¥ Y MY AR w € e swEy S aedr g, qefq
w4 TEr % wWE SMaR far 8 aua SRia o geae e g, wel
mmmmgwmwmwma%m
sars faam Ty 8 st Wi Areaeerd Srfard e Afifem wF T e
qerT 99 @i gare aqgfia 9 ¥ wrw e w8t srear e gty
2 @ oA Do W IER W JURG AL o wear i ames @
afrm & e gRT Fard a=gen wRka fear sh | (SATeY @ qEe @iy
fazafene, SR fa. Siym. sic) ...2998

Arbitration Act (10 of 1940), Section 39 — Appeal — New Ground
— Raising a new ground in appeal for which no foundation was laid
down in application for setting aside award is not permissible. [Jawahar
Lal Nehru Krishi Vishwavidyalaya, Jabalpur Vs. J.H. Kotecha] ...2998

aregwery A9 (1940 #T 10), 577?739—3)'1773—-33?7377571?-—
it o o e e Sorr fuae fay st amra v & fag R
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T ST ¥ eI AER g T far T aea 9 2 (SR 9|
dee oy fRvafrenag, sz i Sra s ...2998

Central Excise Rules, Rule 57-A & 57-G(1) — MODVAT Credit
— Entitlement — Assessee éntitled u/r 57-A — Merely because of the
time frame fixed in making entries in Part Il of RG-23-A and because
of some error in making entry, benefit cannot be denied. [Bharat Heavy
Electricals Ltd. (M/s.) Vs. C.E.C., Bhopal] (DB)...3089

PE1T TIT—gow 9%, (T 57-¢ 7 sr-wf(l) — vaan. v
TI—rEAG-ET 57— $ afafa PRl o d-aa zeRe e
f—23—v & mllﬁ'uﬁfkﬁmﬁaﬁmﬁmﬁﬁm%aﬁwﬁﬁ &
afafte »et & H1Y Ffe g 2, 9 ¥ 9 e wear) (ARa
dd gafrgeen fo. (1) fa W, sam) (DB)...3089

Central Excise Rules, Rule 57-A & 57-G(1) - MODVAT Scheme
—Receipt of input mentioned in Part-I of a single comprehensive RG-
23 —Evidence of crystallization of right to MODVAT credit — On the
basis of inconsistency in Part IT —Right to credit accrued already cannot
be denijed. [Bharat Heavy Electricals Ltd. (M/s.) Vs. C.E.C., Bhopal]

(DB)...3089

PHT vUIT—-gew AT, P 57-v 7 s7-o(l)— vt St gt
FIGTT ~ Yo AE AR.SA-23 F wT-1 ¥ Sfeafaw fifafe @1 aife —
A SLALTEL S W afeR #Y yaerar &1 wew — a1 ¥ s
P AR R — Tgd & @ Juilfa oo @ afer ¥ sor 98 fear ot
AT (TRT B gfegaen fa () fa LA wiua) (DB)...3089

Central Excise Rules, Rule 57-A & 57-G(1) — MODVAT Scheme
— Right to Credit — Accrued to the assessee — On the date of payment
of tax on raw material or inputs and the right get crystallized to them
on receiving the inputs in factory. [Bharat Heavy Electricals Ltd.
(M/s.) Vs. C.E.C., Bhopal] ' (DB)...3089

2T sgIT-gew (a4, 199 57-¢ 7 s7-wfi(1)— vHan. et
T — PreafRat & orar »1 sfrer — o9 A st Aifafent w o
a%gﬂm?aﬁﬁ[ﬁ:aﬁmqt@mﬁammﬁﬁ'ﬁﬁmmw_

R T8 ISR YT A % oaT 2| (aRa 0 sAfdgsew fa. (1) f
W.E M., T ' (DB)...3089
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Central Excise Rules, Rule 57-A & 57-G(1) — Ultravires —
Notification issued u/r 57-G prescribing time limit for taking the credit
—Right to avail credit conferred u/r 57-A and Rule 57-G provides the
procedure — Thus, Central Govt. cannot curtail any right conferred by
substantive provision of Rule 57-A — The notification is ultra vires.
[Bharat Heavy Electricals Ltd. (M/s.) Vs. C.E.C., Bhopal] (DB)...3089

PR somre—yod g g7 s57-Y 7 57t (1) — sfErererdla —
PRIy 57—  afarfa o) siRrgeer & iy o & ford ww < freriRa
e & — PRI 57— o TRT I X T AR HEed Har § el P
57—l ufpar Sudla wxar @ — 3, FrRM 57— @ AR SUdd gIRT A5
et off ARFR 1 P8 WoR wel T wed! — AR IfFERdT 2 |
(e & gAfewen fi. @) f1 WL, aom) (DB)...3089

Civil Procedure Code (5 of 1908), Section 115 — Civil Revision
— Restoration — Civil Revision dismissed due to non compliance of the
peremptory order to file four different Civil Revisions — If any common
- order is passed by the subordinate court in identical cases of the
different parties then such parties have a right to file common and
joint proceeding before the superior court against such order and after
making the payment of deficit court fees of three revisions by the

applicant in the common the same ought to have been restored. [Jamila
Bi Vs. Smt. Nazma Afzal] ...3099

ffaer gfFar afear (1908 @71 5) anr 115 ~ Rfda grieer —
FRIYT — AR Je—aaT Fafae st IRgd $31 & AeET AR B
A T AR @ brer Fafae gEere wie — Ay AR e 5]
Rt gerel @ AR RO § o1 9 areyr wika fear wmar @ a9 v
IEPRI & 00 ST © 36 Swut el & WHE WA ar g9
FRITE WG B BT FRGR T 9T IRTE FRT AT AR B
Yo § S B AN TI G PAA o9 W) 98 AReia s far s
wfye o (ofter € R sl s arore) ...3099

Civil Procedure Code (5 of 1908), Order 1 Rule 10 —
Necessary Party -Petitioners/plaintiffs herein have claimed
declaratory decree against the respondents with respect of the
disputed property stating themselves to be the co-owners with the
proposed defendant who executed the alleged sale deed in favour
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of respondents No. 1 to 9 — Therefore, the said defendant is a
necessary Party — So far the purchasers of the part of suit property
from 1 to 9 is concerned, they shall be bound by the decree which
would be passed.in the suit by virtue of Section 52 of the Transfer
of Property Act —~In the present case since after execution of sale
deed By respondents No. 1 to 9 in favour of the proposed defendants
No. 1 & 2 the petitioners/plaintiffs want the decree of declaration
against them also and thus the subsequent purchasers subject to
the limitation of Section 52 of T.P. Act are also necessary parties.
[Champa Rai (Smt.) Vs, Nafeesa Bi] ...2854

fifaer ufFar wigar (1908 &1 5) 3IRT 1 9% 10 — FHTTIF
7&ETY — AT / 9EereT | fqaifad wufed & waw ¥ gegeffrr © faeg
T% Ped g HIYvmeRe fI# &1 wmar fear ? f5 4 weatfaa wfyer @
el we—w@rft @ s geweffror vaie 1 @ 90 B um § afralRm
frsra—faeta frafaa foar — aa: 999 9 sevas teaer € — =Y
T 975 U @ AT @ wdar 1 A 9 BT Wew 8, 3 99 S ¥ qrew 3
ot f& wufeg afaxvr aiftifraw &Y evr 52 @ s W) T ¥ wilRa g
— g wBvoT ¥ e geaefl muie 1 @ 9 @ grT wwaa afard mare
1 3R 2 @ 9 o fusy-fade frafen o6 @ twam o /3 991
frag  givor oY s ared € qor 39 vor gyl Fawer affrm o
IRT 62 &1 IR 3 siefim, vemmadt sar H amvae wwer 21 (@A
wa (sfwh) fa e ) . ...2854

Civil Procedure Code (5 of 1908), Order 5 Rule 12—~ Service of
summons fo the defendant — It is no where mentioned that if the
summons/notice is addressed giving the location of residence, the same
can only be served at the residence and not at any other place - Hence,
service to the petitioner at his shop is not illegal. [Manish Kumar
Sharma Vs. Jagdish] (DB)...2951

Rifaer afyar afzar (1908 &7 5), MR 5 97 12 — Fiaars?t &7
a7 @ ardfldl — ws odf +f Sfeafaa 8 & fo afy we/wifew &
o e &1 var far 8 s o dea fraw ) anfia frar o g
g vd el o= e R A — Ira: Al @t Swel gEr 1R ariel ade
TeT | (7he A =l fa. serdie) (DB)...2951

Civil Procedure Code (5 of 1908), Order 9 Rule 9 & Order 17
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Rule 3 — Restoration of Civil Suit— Maintainability — Application under
Order 17 Rule 1 C.P.C. was dismissed and the suit was dismissed under
Order 17 Rule 3 although the Evidence was not recorded and Plaintiff
and his witnesses were absent — As suit was dismissed under Rule 17
Rule 3, the only remedy lies to the applicants to file an appeal against
the said order — Although the Trial Court had no power to proceed
under Order 17 Rule 3 and acted erroneously in doing so, but
application under Order 9 Rule 9 was not maintainable and only remedy
available is to file an appeal — Revision dismissed. [Har Prasad Vs.
Maniram]) ...3067

Rifder 7iFar GiRar (1908 %7 5), IR 9 97 9 7 =T 17 a7 3
— Rifder gre o1 gy — vigofigar — fAuE. & aqer 17 faw 1 &
Fatra wraed e faar = 9@ sy 17 v 3 9 gfwfg a9 P
frar T gufy wer aRRfaa T few T ger S Sk ewe wiEh
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M 9 9 swfa " s Wi € o qur ol URga w¥AT € UHArH
SR ST« 8 — Ao @i | -(eRuae fa. wa+firm) ...3067

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 10(i) to (iv) & Rule 12(2)(a) & (b) — Suspension Order —
Challenged on the ground of competency of Commissioner despite there
being a delegation of power under Rule 12(2)(a) & (b) — Held — As per
notification except Director all Class I Government Servant posted
under the control of Commissioner and since the petitioner does not
hold the post of Director, Commissioner being a disciplinary authority

is empowered to place the petitioner under suspension. [K.K. Tamrakar
Vs. State of MLP.] 2874

fafaer dar (@f@wver faaer i ader) Fraw, 9.5 1966, 5 10
() & (iv) 7 A7 12(2)(%) 7 (#) — fooreT ar@der — am 12(2)[w) T @)
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ﬁﬁa%ﬁm?ﬂﬁﬁaﬁaaﬂﬁ%mwaﬁél(a}a? TR 4. w1
9. I<Y) ...2874

Constitution — Article 16 — See — Educational Service (School
‘Branch) Recruitment and Promotion Rules, M.P. 1982, Rule 11-B
[Gazetted Headmasters Pradeshik Sangh, Madhya Pradesh Vs. State
of M.P.] : , (DB)...2888

GIIGTT ~ JeBT 16 — -a‘@" _ o #Har (faemeg wmen) wdf
o7 =iy (9, 75 1982 g 11—@? (s Feurey wrefie 9w,
qamf."a fa. 7.3, 3ro9) . (DB)...2888

Constitution — Article 226 — Assessment by DPC — High Court
cannot sit in appeal over the assessment made by DPC — If assessment
made by DPC is perverse or not based on record or proper record has
not been considered by DPC, it is open to High Court to remit the
matter back to DPC for recommendation but it cannot assess the merit
on its own. [H.S. Sidhu Vs, Devendra Bapna] (SC)...2819

WIRETT — BT 226 — fFarig qei=y @AY grer Freafer —
Fremfi get=1fy wfify g1 el @ Prafeor w v=2 ~miraa afid 8
T woar — fy R wgt=ihn wif g feean rar Prerfor sfia @
Far APTelE W amenia T ? werar e wei=fy wiify g shi
aﬁlﬁ@wﬁwﬁﬁmwﬁmﬁwmﬁaﬁmﬁwa%
mﬁﬁwﬁwmaﬁrmﬁﬁraﬁmﬁamémﬁmgw_
#1 FEfer 1€ o) 9@ar) (Taww. Rig fa. 3= amosn)  (SC)...2819

Constitution — Arttcle 226 — Disputed question of fact —
‘Whether writ jurisdiction under Article 226 can be invoked — Held —
No. [Ram Swareop Chaturvedi Vs. State of M.P.] (DB)...2921

G — JIeBT 226 — TF BT FET [3a1fad — T ILWT 226
@ wia Re aftreRar &1 sraea faar o1 o @ — affeiRa — 78
(T wHy Tgd S fa vy, o) | (DB)...2921

Constitution — Article 226 — Writ Petition — Necessary Party —
Allegation of malafide against appointing authority — Held —Concerned
authority against whom malafides are levelled is a necessary party by
name in the proceedmgs [Ram Swaroop Pandre Vs. State of ML.P.]

v _ " (DB)...2850
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afegrT — gy 226 — Re fidioT — gravas vaare — Fgfe
uRrer @ fiwg sgray o1 ateaa — afifeifRa - g5 mftemh
frd fawg T amifia 2, @l § 9 @ srawe uEer 2|
(™ w@wy e f4. 799, %) (DB)...2850

Constitution — Article 227 — Scope of interference of High
Court in the order passed by the trial court under its vested
discretionary jurisdiction — Impugned order passed by the trial court
under its vested discretionary jurisdiction —It is settled law that such
orders passed by the sub-ordinate courts under the vested discretionary
jurisdiction of such courts, should not be interfered at the stage of
revision or writ petition under Article 227. [Gajadhar Prasad Vs. Smt.
Shakuntala Mishra] ...2859

GherT — =T 227 — faamo wared g sy Fifea ddfes
aftraTRar ¥ it IRy ¥ 9= WAy @ AT B anfa — faErer
=TT §RT UM fFar mar snatfya ey 9uw fafya da3fss afreRarn
F sada & — e geenfuw fafr € fr asfrer =maeat g s fAfew
$frs afreRar 3 safa wRa fF ™ W adet ¥ gThaT @
AqesE 227 @ did Re afyer @ uwpw W Tway TE fear s
aifed | (TemeR gk 3. ofadt wamaar Ben) ...2859

Court Fees Act (7 of 1870), Section 7(iv)(c) — See — Suils
Valuation Act, 1887, Section 8 [Manoj Kushwah Vs. Chhotelal] ...3063

ey BT FET (1870 @7 7), T #H(iv) () — 7@ — e
weqTHET Jfefaw, 1887, T 8 (W gyaE f4. vidae)  ...3063

Criminal Procedure Code, 1973 (2 of 1974), Section 157 — See
— Penal Code, 1860, Section 302 [Ramu Vs. State of M.P.] (DB)...3045

5U% FiWIT GfeTr, 1973 (1974 & 2), &I 157 — ?& — e WL
1860, &TRT 30z (W fa. w49, ey) (DB)...3045

Criminal Procedure Code, 1973 (2 of 1974), Section 216 and
Penal Code (45 of 1860), Section 505(2)(1) — Alteration of charge —
Objectionable literatures and pamphlets were found in possession of
applicant — However, to prima facie make out a case u/s 505(2)(1),
there should be publication and circulation — No permission was granted
u/s 196 of Cr.P.C. for offence u/s 505(2)(1)- Prima facie offence u/s
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505(2)(1) of I.P.C. not made out— Order altering the charge set aside.
[Abdul Rashid Vs. State of M.P.] ..3127

qUF HIFIT TR, 1973 (1974 ®T 2), €% 216 9 §v5 Gioar (1860
®7 45), &7 505(2)(1) — FITT FT TRIGT — IATHF B Feot A ITURTSAS
grfeca @ Ifag o 71§ — &g, o sos(2)(1) @ siavia medm gscar
gHYT 9 @ fod geeE od faaver @i wfEd - gt ses(2)(1) @
saia ey & fad U9, F aRT 196 © Adwa FY Iafa a=wE A9y
B TS ofl— W, B 9 s05(2)(1) B Havia g @ A werw gAT
ARIY I 74T — ARIY aRadT FT AT AU | (g afdrg fa. 7.
<o) ...3127

Criminal Procedure Code, 1973 (2 of 1974), Section 311 —Recall
of witness — Accused filed application for recalling some witnesses for
further cross-examination as applicant had not cross-examined them
on some points — Held — Object underlying 311 Cr.P.C. is that there
may not be failure of justice on account of mistake of either party —-
The determinative factor is whether it is essential to just decision of
the case ~ Grant of fairest opportunity to accused to prove his innocence
is the object of every fair trial — Discovery of truth is the essential
purpose of any trial — Merely because mistake was committed, should
not result in the accused suffering a penalty totally disproportionate
to the gravity of error committed by his lawyer — Application for recall
of witnesses allowed. [Jaidev Vs. State of M.P.] ...3084

. TS Ufpar Gledl 1973 (1974 &1 2), €% 311 — @il @1 qrow
garyr or7r — Ifgad 4 9 9l @ afifee afmdao 3g s
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—~ fraive o~ 97 ? f5 w91 9% wovor © sfua fofa 9 fag smame
2 — afgsa &1 ach Freifia g o3 @ e s aeer 1=e o=
wd® g e o1 sg3w @ - fafl o) famor o1 g St aw
F WT g~ p9a sufad 5 gadt F1%G A T, 3we uRvmrawsy
afged @1 sfteaw g1 w1Ra g 1 T | qof vy @ aerpufie
s T fagr 9T — el S T gar @ e R Tar smde e
(orasg fa. 9.9, wrow) ...3084
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Criminal Procedure Code, 1973 (2 of 1974), Sections 315, 317
— To produce defence evidence — Accused was permitted to appearasa
defence witness u/s 315 of Cr.P.C. — His examination in chief was
recorded and cross examination was deferred — On next day, he could
not appear due to ill health and application u/s 317 was.allowed and
case was adjourned — On adjourned date the trial court closed the right
of accused — Held — There is no reason on record for refusal to produce
defence evidence particularly cross examination of applicant —To deny
a litigant an opportunity is against criminal justice delivery system —
Every party has right to be allowed sufficient opportunity to put up his
case as well as his defence — Order of trial court set aside. [Mahendra
Kumar Patel Vs. Sindh Hardware Store] ...3133

qUS FiHar wiedar, 1973 (1974 &1 2), €Y 315 317 — ¥4 6y
yega & £g — €04, @) 9RT 315 'S Aava afgaw o 799 wel
w7 ¥ Suferd 19 ot agpafy & wF - owwr JEr whaer stafaiea-fear
Tar w8 afehanr ameufia fear @ o - R fEE, 98 R WRey @
SR Suftera wEl B Wer U9 9T 317 @ Wi JEET AN f5Ar e
9 ¥axoT wrfia fHar AT — erH faaie & e = mras 4 aftrgaa
BT AfreR WA o fyar — affefRa — s99 e 1 731 €@ 3o
&1 oI o afew ) 98 fadly 9 | smEes &1 yfradenr -
rE®N &l JaEY 89 | THR N ARG A wEwen & fawg 2
— T THER BT AER & f 9% AU U @ Wi # S yEer
TRGT &% 97 g IqaY oy fear o — fERer ey o1 ey
I | (R AKX ted [ g sddm wiR) ...3133

Criminal Procedure Code, 1973 (2 of 1974), Section 340 —
Procedure in cases mentioned in Section 195 — Applicant filed a civil suit
and filed interpolated documents — After dismissal of his application under
Order 39 Rule 1 & 2, C.P.C., he filed Misc. Appeal — Two applications
were filed u/s 340 of Cr.P.C. before the Trial Court as well as Appellate
Court—Appellate Court rejected the application on the ground that enquiry
is being done by the Trial Court— Subsequently, Civil Suit was dismissed
in default however, the application filed w/s 340 of Cr.P.C. remained
unconsidered —Trial Court directed to complete the enquiry and to proceed
depending upon the outcome of the enquiry. [Anil Kumar Chouhan @ Anil
Singh Chouhan Vs. State of ML.P.] : ...3105

1Y



INDEX ' 19
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aﬂ#a%%ﬁﬁ%ﬁmﬁmw:(aﬁaqmﬁmwmﬁfaiﬁm
4. 1y, wsg) - ...3105

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — For
quashment of FILR. — Cognizance taken by Magistrate on the letter
issued by District Magistrate for offence u/s 188 of IPC — Held ~
Without complaint cognizance could not be taken — F.LR. and
proceedings before Magistrate quashed —Applicant discharged u/s 188,
IPC. [Ashok Agrawal Vs, State of M.P.] ...3130

TTS JIHAT Giear, 1973 (1974 T 2) HIVT 462 — FoH a7 HiadeT
aﬂm@%ﬁ—mqﬁﬂﬁammm@wwmammﬁﬂ
aﬁamwaa%sﬁnfama%mmﬁmw—mﬁafﬁa—
m%mmﬁmwm—nmmmwma
a}mmﬁﬁmﬁa—mﬁ.ﬁ.aﬁmmaa%mﬂffmaﬁ
ARIGR T 2| (e st B, 7.9, wr) - ...3130

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See
— Prevention of Corruption Act, 1 988, Section 19 [Ajita Bajpai Pande
(Smt.) Vs. State of M.P.] : (DB)...3113

TUE IHAT IR, 1973 (1974 BT 2), GIRT 482 —3F —gETIIC POreer
AT, 1988, £7RT 19 (fTan ATl Wi (sfeh) Ry A, =) (DB)...3113

Educational Service (School Branch) Recruitment and
Promotion Rules, M.P. 1982, Rule 11 -B, Panchayat Adhyapak Samvarg
(Employment & Conditions of Service) Rules M.P. 2008, Rule 5 and
Constitution — Article 16 — Eligibility for recruitment to the post of
Area Education Officer — Upper Division Teacher, Head Master of
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Middle Schools and ‘Adhyapaks’ of local body cadre who have 5 years
of overall teaching experience must be considered to be eligible to
appear in examination — 5 years teaching experience on their
“Respective Posts” for appointment on the post of Area Education
Officer is quashed. [Gazetted Headmasters Pradeshik Sangh, Madhya
Pradesh Vs. State of MLP.] . (DB)...2888

e war (Feraa wrar) adf aur gei=ia FEd 75 1982,
e 11— T FErgE w3y (FrataT aogr @ar #1 ed) a9 1A
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fa. 7y, wrsv) ‘ (DB)...2888

Electricity Act (36 of 2003), Sections 135 & 154 — Demand
Notice — Civil Liability — Complaint was filed for theft of Electricity —
Special Court after full trial acquitted the petitioner —~ Special Court is
bound and under statutory duty to determine civil liability — After the
acquittal, the authorities have no power to assess the civil liability —
Provisional assessment cannot be pressed into service against
petitioner — Petition allowed. [Baijanti Bai (Smt.) Vs. ML.P. Kshetriya
Vidyut Vitran Co. Litd.] ...2882

frega eI (2003 BT 36). ST 135 T 154 — FT & FFH G4 —
%W—Wﬁﬁﬁmwﬁﬁm—mwﬁ
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o (fRh) R Tl g faega faar €. fa) ...2882

Evidence Act (1 of 1872), Section 32 — See — Penal Code, 1860,
Section 302 [Guddi Bai @ Sahodara Bai Vs, State of M.P.] (DB)...3054

a1 AT (1872 @7 1) ST 32 — &&@ — &U® WIewl, 1860.
grer 302 (S9l @ 9% wEiEwr 9 fa. 4.9, I=) (DB)...3054
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Evidence Act (1 of 1872), Section 114(e) — Presumption
regarding judicial acts — It was argued that examination of the witness
was carried out in absence of the counsel though his presence is marked,
in the lack of the affidavit of the concerning advocate such version is
not reliable — The court is bound to presume that the deposition of said
witness was recorded in the presence of the petitioner’s counsel in
view of the provision of presumption enumerated u/s 114(e). [Gajadhar
Prasad Vs. Smt. Shakuntala Mishra] ...2859

e ferfrrm (1872 &7 1) &7 114(3) — =% »ral’ & walra
o7greTT — 98 9@ (o war f w1 e gt 3 sqafrefy
¥ fpar wy, ey suel suRefy ofea & 18 3, Jafta aftraaar @
AU & AT H I FUA favawy 9 T — g 114F) @ Faaq
a3 T SygRen 9 SyEg H gt e g ey SugRer o B
ford e 2 5 99 wieht & aftrmes o=t @ aiftraqar 3 softefa & <
f5d T )| (omER g 4 sy e fiem) ...2859

Evidence Act (1 of 1872), Section 116 - See — Accommodation
Control Act, M.P, 1961, Section 12(1)(c) [Sunil Kumar Vs. Dilip] ...2965

ey Fferfaga (1872 &7 1) €I 116 — @ — TITT fyFer
sifafarrs, ga, 1961, grer 12 (1) (&) (@ha gax fa. fadm)  ...2965

Evidence Act (1 of 1872), Section 137 & 154 — Declaring a
witness as hostile and permitting to cross examine him — Affidavit under
Order 18 Rule 4 C.P.C. was filed on 23.11.12 and witness was cross-
examined on 03.09.2013 — No prayer was made either to declare him
hostile or sought permission for re-examination — After 16 days, an
application was filed for declaring the witness as hostile — Held —
Permission could be given by the court till the witness is under
examination in witness box and not at a later stage —Application rightly
rejected. [Gajadhar Prasad Vs. Smt. Shakuntala Mishra] ...2859

Trey IRy (1872 &7 1) SINT 137 T 154 — wreft &1 varsist
gifya 4 wri ve oger gfogdarr 9 o s iy - RuYE. @
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ARREIRY — TiEh @ P ¥ Thavme B 9% ey 8N g
& o w5dl & U9 T2 3 wwA W) T — anded Sfuw wu A sfler fEar
T (remer warg B sl g Rism) ...2859

Explosive Substances Act (6 of 1908), Section 4 & 5 and
Ammonium Nitrate Rules, 2012, Rule 3 — Ammonium Nitrate was seized
on 09.04.2009, Rules 2012 came into force on 11.07.2012 — Prior to
that Ammonium Nitrate was not an explosive —No license was required
before 11.07.2012 — Applicant cannot be prosecuted u/s 4 & 5 of Act,
1908 as no license was required — Application allowed. [Sharad Kumar
Agrawal Vs. State of MLP.] . ...3102

frepies garef sffyad (1908 #7 6), &0 4 T 5 ¥F IJF7T7
arefe Fram, 2012 FrET 3 — 00.04.2009 H PR MERE AfnEa
fpar TaT T, PRE 2012, 11.07.2012 § AT §¢ — TS UEA TP
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ardfera Y off — argefa iR Ad A} B FR AffrT 1908 BT O
4W5$dﬂamaﬁﬂﬁmﬁmmﬁﬁrmmm—aﬁﬂ
o | (TRE FAR ITaTa 1. 15, ) , : ...3102

Fisheries (Gazetted) Service Recruitment Rules, M.P. 1987, Rule
15 — Preparation of list of suitable officers — Appellant and respondent
No. 1 were officiating as Joint Directors — Appellant was junior to
respondent No. 1 — Rule 15(3) postulates that any junior officer who in
opinion of DPC is of exceptional merit and suitable can be assigned higher
place in list than that of officer senior to him — Promotion of appeliant
temporarily to officiate as Director was in accordance with Rules—Order
of High Court set aside. [H.S. Sidhu Vs. Devendra Bapna] (SC)...2819

sewy GERT (erorafye) @ar adf PR, TA 1967, AT 15 — STLH
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Hindu Marriage Act (25 of 1955), Section 13(1)(ia) — Cruelty —
Appellant levelled allegations against the sister of husband that she is
of shady character — She also filed various complaints u/s 498-A of
LP.C. and Protection of Women from Domestic Violence Act — She
also filed various revisions against the orders granting bail - Appellant
was guilty of inflicting cruelty upon her husband — Decree of divorce
rightly granted — Appeal dismissed. [Mamta Bhardwaj Vs, Madhusudan
Bhardwaj] _ (DB)...2977

fe=g fagre sfefaaw (1955 @1 25) srer 13 (D(iy) — FZear —
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Ffter enf¥er | (a1 siRaTS fa. AEeEs TRg™) - (DB)...2977

Hindu Marriage Act (25 of 1955), Section 13(1)(ia) — Cruelty —
To constitute cruelty, the conduct complained should be grave and
weighty so as to make cohabitation virtually unendurable — Human
mind is extremely complex — What is cruelty in one case may notbe a
cruclty in another case — There can never be any straight jacket formula
or fixed parameters for determining mental cruelty in matrimonial
matter. [Mamta Bhardwaj Vs. Madhusudan Bhardwaj] (DB)...2977

=g faare IfEfrrT (1955 &7 25), air 13(1)(iv) — mear —  H{IAT
g st @ Iy R amaxer @ R o w=ft @ 9 THR aen
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#t $ig fafaa W= s Mifvag wugs T8 8 9@ | (FEa TRg A
AEYHET ARG (DB)...2977

Hindu Succession Act (30 of 1956), Sections 8, 9 & 11 — See —
" Motor Veliicles Act, 1988, Section 166(1)(c) [Proprietor Eastern
Minerals Co. Ltd. Vs. Smt. Nisha Tomar] ...3016

R STRIEISIY Ty (1956 #7 30), arerg 8, 9 7 11 — 3@ —
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fy. sy frrem 9iwR) ...3016

Interpretation — “Liable to be rejected” and “shall be rejected”
'~ —Expression used in the document must be interpreted in the context
it is executed. [Anuj Associates (M/s.) Vs. National Mineral
Development Corporation Ltd.] ' (DB)...2914

frdaT — Freead @ed T Tor fved g ar@dar — SEY
¥ yyaa B T afreafea w1 dwe 9w Wed § fewm W R 9w
Fremfaa & | (erge waiftey, (1) R Fwa Pitne seam=
FRURET ) (DB)...2914

Interpretation of Statute — Narcotic Drugs and Psychotropic
Substances Act (61 of 1985), Section 74-A— Order under — Word “shall”
—Raises presumption — [is imperative — Presumption is rebuttable by
otker consideration such as object and scope of enactment and the
consequence flowing therefrom — Central Govt. having control over
sale, purchase etc. of N.D.P.S., to ensure that the State Govt. do not
deviate from basic object the word “shall” used — The provision is
mandatory — State Govt. cannot deviate from order issued by Central
Govt. [Man Singh Rajpoot Vs. State of M.P.] (DB)...2826

FIT BT FdTT — w@ruw FI9Rr el Fgard) qerel St
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Y. ) (DB)...2826

Interpretation of Statutes — Principle governing local resident
c¢riteria in the matter of appointment of ‘Aanganwadi Karyakarta’
cannot be applied in the case of ‘Panchayat Karmi’. [Raghvendra Singh
Vs. State of M.P.] (DB)...2845

FIA B fraET — arrae sdeal @ PR 9 oame 9
g Panf aFes &1 99 fugia gara o § g 3 any, =



#!

INDEX .25
Fpar o1 wwar] ({edww o 4 9.9, I59) (DB)...2845

Limitation Act (36 of 1963), Section 5 — Condonation of delay
—Delay of 6 years and 86 days for filing the application for restoration
— No proper explanation for delay — Application filed in very casual
manner by stating some emotional grounds rather than the ground
permissible under the law — Whenever and wherever under prescribed
period the requisite proceeding under the right is not filed by a party
then after expiration of such period a valuable right is created in favour
of other party and such right could not be curtailed on the basis of any
flimsy or insufficient ground — Appliction dismissed. [Usha Bai (Smt.)
Vs. State of ML.P.] ...3096
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Minor Mineral Rules, M.P. 1996, Rule 7— Grant of trade quarry
— Sand Mining — Whether the expression “for 2 years” must be

_construed as “Minimum 2 years” as per clause (2) of Rule 7 of the

Rules 1996 — Held — No, the expression “for 2 years” in case of trade
quarry means as upto 2 years or the time period as specified in the

auction notice issued as per Form 15 — Petition disposed of. [Ram
Swaroop Chaturvedi Vs. State of M.P.] (DB)...2921
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Minor Mineral Rules, M.P. 1996, Rule 22 — Period of quarry
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lease — Whether the provisions of Rule 22 is applicable on grant of
trade quarry — Held — No, the provision of Rule 22 is applicable for
duration of grant of quarry lease and not for grant of trade quarry.
[Ram Swaroop Chaturvedi Vs. State of M.P.] (DB)...2921
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(DB)...2921

Minor Mineral Rules, M.P. 1996, Rule 37 —Agreement — Clause
26 — Arbitration Clause — Dispute as to whether amenable to writ
jurisdiction — Held — As there is Arbitration Clause in the agreement
- and efficacious and alternate remedy is available'to the petitioner, so
remedy of writ jurisdiction under Article 226 of the Constitution is not
available for relief regarding refund of the amount deposited by the
petitioner. [Ram Swaroop Chaturvedi Vs. State of M.P.] (DB)...2921
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Motor Vehicles Act (59 of 1988), Sections 147, 166 — Liability
of Insurance Company - Appellant failed to prove that deceased was
its employee and was travelling in dumper in prosecution of his job —
~ Claims Tribunal rightly held that deceased was a passenger —As there
was a violation of Insurance Policy, Insurance Company is not liable to

pay compensation. [Proprietor Eastern Minerals Co. Ltd. Vs. Smt.
Nisha Tomar] ...3016
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-~ Motor Vehicles Act (59 of 1988), Section 166(1)(c) and Hindu
Succession Act (30 of 1956), Sections 8; 9 & 11 — Legal
Representatives (Claimants) — Legal Representative would be a
person who represents the Estate of the deceased — Claim Petition
filed by brothers, and father was made non-applicant who is alive —
According to Section 9 and 11 of Act, 1956, in absence of Class 1
heir, property would devolve amongst heirs of Category II of Class
Il — As deceased was not survived by Class I heirs, therefore, so
long as father is alive, brothers of deceased cannot file claim
petition as they are not successors of deceased. [Proprietor Eastern
Minerals Co. Ltd. Vs. Smt. Nisha Tomar] ...3016
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Motor Vehicles Act (59 of 1988), Section 166(1)(c) — Non-
Applicant — Legal representative of deceased was joined as non-
applicant in claims petition —If a person is joined as non-applicant and
_ ifitis found that he is entitled to get compensation, it is not required
that he should file claim petition to pay for his portion of compensation
— Father of deceased who was joined as non-applicant is entitled to get
compensation. [Proprietor Eastern Minerals Co. Litd. Vs. Smt. Nisha
Tomar] - . . ...3016
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Motor Vehicles Act (59 of 1988), Section 173 — Compensation —
Deceased age 33 years — Earning Rs. 3000 per month — Dependency
Rs. 2000/- per month — Multiplier of 16 applied — Total compensation
of Rs. 4,01,500/- and interest @ 6% p.a. from the date of application.
[Vidhya Bai (Smt.) Vs. Kailashchandra] <2972
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Motor Vehicles Act (59 of 1988), Section 173 — Compensation
— Offending vehicle (Truck) was parked at the middle of road —
Evidence for parking of truck supported by three witnesses
including cleaner of truck — No evidence in rebuttal by Insurance
Company — Finding of Tribunal that deceased was negligent as he
was coming from back side of truck not proper. [Vidhya Bai (Smt.)
Vs, Kailashchandra] <2972
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Motor Vehicles Act (59 of 1988), Section 173 — Dependency
—Claims Tribunal deducted 1/3 of annual income of deceased
towards his personal expenses — Appellant/mother was given 1/3
of income of deceased and 1/3 of amount to wife of deceased —
Wife has already remarried and remained ex-parte — Giving of 1/3
amount to wife of deceased not proper. [Vidhya Bai (Smt.) Vs.
Kailashchandra] ...2972
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8 & 74-A — Order/direction — Issued by Central Government
—Mandatory — State Government to comply. [Man Singh Rajpoot Vs.
State of M.P.] (DB)...2826
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8(c) & 21-B — Rexcof Cough Syrup — As per notification dated
14.11.1985, a preparation containing not more than 100 mgs of Codeine
Phosphate per dosage unit with the concentration of not more than
2.5% in undivided preparation is exempted from application of Section
21 of the Act, 1985 — As per report of Laboratory, each 5 ml Syrup
containing 9.825 mg. Codeine Phosphate which is permissible — Merely
because Syrup bottles in bulk were seized would not make it punishable
in absence of any express penal provision — Applicant discharged.
[Rohit Chadha Vs. State of M.P.] «.3079
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 9 & Art. 22 - Single convention — Cultivation of Poppy - By
cultivator on behalf of Government — Cultivator has right only on seed
— Rest of the plant and product belongs to Government. [Man Singh
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Rajpoot Vs. State of MLP.] (DB)...2826
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Narcotic Drugs and Psych otropic Substances Rules, M.P, 1985,
Rule 37-M & Art. 22-25 of Single convention — Destruction of poppy
straw — After cancellation or determination of license poppy straw which
femained un-utilized has to be destroyed. [Man Singh Rajpoot Vs. State
of ML.P.] (DB)...2826
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fpar =T =fee | (M Riw wegg fa aw. I59) (DB)...2826

Pauchayat Adhyapak Samvarg (Employment & Conditions of
Service) Rules M.P. 2008, Rule 5 — See — Educational Service (School
Branch) Recruitment and Promotion Rules, M.P. 1982, Rule 11-B
[Gazetted Headmasters Pradeshik Sangh, Madhya Pradesh Vs. State
of M.P.] (DB)...2888
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Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Sections 69, 70 — Panchayat Karmi/Panchayat Secretary —
Appointment —Whether a candidate belonging to a different Area other
than the village for which the appointment of Panchayat Karmi/
Panchayat Secretary is to be made is eligible for seeking appointment
to the post — Held — Yes, the requirement of scheme is only directory in
nature and not mandatory as it is policy of State Government to transfer
Panchayat Karmi/Secretary from one village to another in the same
District — Appeal dismissed. [Raghvendra Singh Vs. State of ML.P.]
(DB)...2845
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Payment of Gratuity Act (39 of 1 972), Section 3(A) — Grant of
interest on account of delayed payment —~ Controlling Authority while
granting gratuity also directed payment of interest on a finding that
the employer was guilty of delayed payment ~Appellate Authority set-
aside order of grant of interest — Held — Since petitioner tendered
resignation on 04.11.1998 and he approached respondent for grant of
gratuity on 09.02.2009 which was paid on 16.03.2009 — There is no
delay in pay‘ment — Delayed payment is due to the employee’s own
fault - Interest is not payable — Petition is dismissed. [Leeladhar Puria
Vs. General Manager WCL] ...2869
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Penal Code (45 of 1860), Section 302 and Criminal Procedure
Code, 1973 (2 9f 1974), Section 157 — Copy of FIR to Magistrate - Two
eye witnesses who are son and brother of deceased have admitted their
inimical relation with accused — Their evidence is full of contradictions
and not in conformity with medical evidence — Their presence on spot
doubtful - When presence of witnesses on spot at the time of incident
and lodging of FIR is doubtful, the mandatory provisions of Section
157 Cr.P.C. have to be complied with by prosecution — Prosecution failed
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to prove that copy of FIR was sent to Magistrate — Prosecution also
failed to prove blood stains on scized weapons —Appeal allowed. [Ramu
Vs. State of MLP.] (DB)...3045
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Penal Code (45 of 1860), Section 302 and Evidence Act (1 0f1872),
Section 32— Multiple dying declarations —In first dying declaration, the
deceased stated that she got burnt accidentally — Second dying declaration
was got recorded on the saying of Mahila Mandal and Chairman of Zila
Panchayat— No smell of kerosene oil was found —Second dying declaration
implicating the appellant not trustworthy — In order to test the reliability
of a dying declaration the court has to keep in mind, the circumstances
Jike the opportunity of the dying man for observation and that it has been
made at the earliest opportunity and was not the result of tutoring by
interested parties —Appeal allowed. [Guddi Bai @ Sahodara Bai Vs. State
of M.P.] ‘ (DB)...3054
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Penal Code (45 of 1860), Section 304-B —Acquittal -The judgment
of the acquittal should not be disturbed unless the conclusion drawn on
the basis of evidence brought on record is found to be grossly unreasonable
or manifestly perverse or palpably unsustainable - F urther, if two views
are possible then the view in favour of accused should be taken into
consideration. [Dileep Vs, State of ML.P.] (DB)...3036
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Penal Code (45 of | 860), Section 304-B — Soon before death —
Father of deceased was present at the time of autopsy but did not allege
against appellant — Allegations were made after 2-3 months of incident
—~No evidence that deceased was subjected to cruelty soon before her
death— Other accused already acquitted as evidence of witnesses were
not found trustworthy — Appellant entitled to be acquitted — Appeal
allowed. [Dileep Vs. State of M.P.] (DB)...3036
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Penal Code (45 of 1 860), Section 306 — Abetment of Suicide
— Applicant after the death of her husband was having illicit
relations with deceased — She financed the deceased for opening a
medical store — Later on, she started pressurizing the deceased to
return the money, she had invested in the medjcal store — Held —
Deceased was ultrasensitive to the situation and chose to end his
life ~ Commission of suicide by deceased was sheer exercise in
escapism for which the applicant cannot be held to be legally liable
because by no stretch of imagination, it can be said that the
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applicant had succeeded in créating such a situation for the
deceased that he was left with no option but to commit suicide —
Charges set aside — Applicant discharged. [Mamta Rai (Smt.) Vs.
State of M.P.] ...3072
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Penal Code (45 of 1860), Section 307 — Attempt 1o murder —
Against acquittal - Complainant alleged in FIR that he had received gun
shot injury in calf of left leg and in Court evidence it was stated that he
had received gun shot injury in the calf of right leg — Doctor found only
abrasion in calf of left leg and no gun shot injury was foand — FIR also
Jlodged after 3 1/2 hours —Trial court rightly acquitted the respondents —
Appeal dismissed. [Shiv Singh Vs. Harnarayan] (DB)...3051
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Penal Code (45 of 1860), Section 376 — Rape — According to
prosecutrix, she was thrown on the ground — However, no external
or internal injury was found - Investigating Officer has also
admitted that during investigation, it was found that report of rape
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was false and prosecutrix was in habit of lodging false report —
Appellant acquitted — Appeal allowed. [Ghanshyam Singh
Raghuvanshi Vs, State of M.P.] ~ (PB)...3032
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Penal Code (45 of 1860), Sections 420, 467, 468 & 471 —
Cheating — Society sold Plot No. 344 — It is alleged that the
applicant/purchaser made interpolation in the sale deed and added
"Plot No. 344-A however, no such plot is in existence as per lay out
— Applicant is also alleged to have taken possession of Plot No.
345 - Applicant could not produce original documents in respect of
Plot Nos. 344, 344-A before the police when matter was being
investigated in compliance of order u/s 156(3) of Cr.P.C. —
Allegations are required to be enquired upon — Application u/s 482
for quashing the proceedings dismissed. [Anil Kumar Chouhan @
.Anil Singh Chouhan Vs. State of M.P.] ...3105
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Penal Code (45 of 1860), Section 505(2)(1) — See — Criminal
Procedure Code, 1973, Section 216 [Abdul Rashid Vs. State of M.P.]
: _ e ..3127
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Police Regulations, M.P., Regulations 10, 12, & 232 —
Departmental Enquiry — Appointment of Enquiry Officer — Whether
Superintendent of Police is the only authority to appoint the Enquiry Officer
to conduct departmental enquiry against the Inspector of Police —Held —
No, as per Regulation 10 read with Regulation 12, Inspector General of
Police, being a Superior Officer than S.P. is also competent to exercise
power of appointing Enquiry Officer to conduct the departmental enquiry.
[Ram Swaroop Pandre Vs. State of M.P.] (DB)...2850
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Practice — Court can permit a person who calls a witness to put
question to him which might be put in the cross-examination at any
stage of the examination of witness — However, such permission could
be given by the Court till the witness is under examination in the witness
box and not at later stage. [Gajadhar Prasad Vs. Smi. Shakuntala
Mishra] ...2859
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Prevention of Corruption Act (49 of 1988), Section 19 and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Sanction -
Observations were given by the trial Court while deciding Special case
pending against co-accused person observing that the prosecution
agency shall be at liberty to file fresh charge-sheet against the
petitioner after obtaining the requisite sanction from the competent
authority u/s 19 of Prevention of Corruption Act —Held — It could not
be said that the sanction of the competent authority dated 10.07.2013
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was influenced by any observation made by the trial Court in the
impugned judgment — Petition did not have any question which requires
any consideration on merit for which this petition could be admitted
for final hearing — Applicaion dismissed. [Ajita Bajpai Pande (Smt.)
Vs. State of M.P.] (DB)...3113
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Representation of the People Act (43 of 1951), Section 33 -
Filing of certified copy of Electoral Roll, where the candidate is enrolled
—Mandatory provision. [Vanshmani Prasad Verma Vs, Rajendra Kumar
Meshram]| ..2932
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Representation of the People Act (43 of 1951), Section 33(5) -
Certified copy of Electoral Roll not filed by candidate — Mere
mentioning of serial number as elector in nomination form is not

compliance of mandatory provision. [Vanshmani Prasad Verma Vs.
Rajendra Kumar Meshram] : ..2932
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Onus/Burden of Proof of filing of certified copy of Electoral Roll is on
the returned candidates (respondent)— As respondent failed to prove
that he had filed certified copy of Electoral Roll, his nomination paper
was wrongly accepted by returning officer. [Vanshmani Prasad Verma
Vs. Rajendra Kumar Meshram] ...2932
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Representation of the People Act (43 of 1951), Section 33(3) —
Stages of filing of certificd copy of Electoral Roll — Firstly at the time
of filing of nomination paper — Secondly at the time of screening.
[Vanshmani Prasad Verma Vs. Ra] endra Kumar Meshram} ...2932
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Representation of the People Act (43 of 1951), Sections 33(5),
36(2)(b) — Non-compliance of Section 33(5) — Fatal — Candidate
ineligible to contest election — Nomination liable to be rejected —
Election set-aside. [Vanshmani Prasad Verma Vs. Rajendra Kumar
Meshram] .:2932
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Representation of the People Act (43 of 1951), Sections 33(5) &
36(7) — Proof of Elector — Copy of Electoral Roll or relevant part thereof
or certified copy of relevant entries of such roll — Filed at the time of
filing nomination form. [Vanshmani Prasad Verma Vs, Rajendra Kumar
Meshram] ’ .. 2932
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Representation of the People Act (43 of 1951), Section 87(1) &
Vidlran Mandal Sadasya Nirhata Ntvaran Adhiniyam, M.P, (16 of
1967), Section 3(1) — Removal of certain disqualifications —
Respondent was holding office of profit as President, District Co-
operative Bank, Damoh — Disqualification — Held — Though, the
réspondent was holding the office of Profit on date of filing the
nomination but said disqualification has been removed as per Section
3 of the Act of 1967 as District Co-operative Bank is registered under
the Co-operative Societies Act and is engaged in performing Banking
functions — Election Petition dismissed. [Pushpendra Singh Hazari Vs.
Lakhan Lal] , 2942
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Representation of the People Act (43 of 1951), Section 87(1) —
Cause of Action — Non-disclosure of pending criminal cases by
respondent in nomination paper — Proforma Part IT Serial No. 5 requires
disclosure of criminal cases wherein charges have been framed — Held
— Respondent has made disclosure of criminal case though charges

“have not been framed in it, so it cannot be said that election of petitioner

materially affected — Election Petition dismissed. [Pushpendra Singh
Hazari Vs. Lakhan Lal] ..2942
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Representation of the People Act (43 of 1951), Section 37(1) —
Objection — Alteration in affidavit and non-filling of certain columns in
nomination paper — Held — Alteration in the affidavit are endorsed by
small initials of respondent and important column in nomination paper has
not been left blank, such non-compliance has not materially affected election
of petitioner. [Pushpendra Singh Hazari Vs. Lakhan Lal] ...2942
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Representation of the People Act (43 of 1951), Sections 87(1), 86
& 81(3) rAwv Order 7 Rule 11 & r/w Section 151 C.P.C. — Objections —
Proper attestation of petition and its Annexures are not there— Signatures
of the petitioner in petition and its annexures — Held —As the petition as
well as the annexures bears signature of the petitioner so it amounts to
sufficient attestation as per the provisions of Section 81(3) of the Act of
1951. [Pushpendra Singh Hazari Vs. Lakhan Lal] «.2942
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Scheduled Castes and Scheduled Tribes (Prevenfion of
Atrocities) Act (33 of 1989), Section 3(2)(v) — Caste Certificate not
filed — Prosecution failed to prove the caste of prosecutrix. [Ghanshyam
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Singh Raghuvanshi Vs. State of M.P.] (DB)...3032
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el fr. sy, ) (DB)...3032

Service Law — Appointment - Petitioner on being examined
found fit for the post of Constable — Medical Admit Card for medical
examination was issued to him — However same was received by him
after the examination — Therefore, he could not participate in the
medical examination — Gn being approached respondent declined him
to undergo medical examination — Held — Since there is no denial of
the fact that the letter issued for medical examination was delivered
to the petitioner after the scheduled date of medical examination, denial
of an opportunity for medical examination is not justified — Respondent
shall give one opportunity and thereafter shall consider him for

appointment on the basis of his performance. [Ajay Kumar Sahu Vs.
Union of India] ‘ ...2879
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Service Law — Appointment — Qualification — Petitioners
although hold Diploma/Degree in Pharmacy but not registered with
M.P. Pharmacy Council — Only registered Pharmacist can compound,
prepare, mix or dispense any medicine on the prescription of a medical
practitioner — Advertisement has to be considered in the stipulation
contained in Pharmacy Act— Petitioners were rightly not considered —
Petition dismissed. [Brijesh Shukla Vs. State of M.P.] ...2864
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Service Law — Termination — Natural Justice — Petitioner
applied for appointment on the post of Samvida Shala Shikshak Grade
III — Although the petitioner failed to secure 40% marks in entrance

* examination as required under Rule 6 of M.P. Panchayat Samvida Shala .

Shikshak (Appointment and Conditions of Contract) Rules, 2001, but
by mistake treating 42.64 marks as percentage obtained by petitioner,
permitted her to participate in counseling and also granted an
appointment — Subsequently her services were terminated — Held - No
show cause notice is required to be issued as no useful purpose would
have been served as issuance of such notice would be a useless
formalities — If undisputed facts are involved, non issuance of notice
to employee is not fatal — Petition dismissed. [Rekha Pandey (Smt.)
Vs. State of ML.P.] : .. 2927
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Suits Valuation Act (7 of 1887), Section 8 and Court Fees Act
(7 of 1870}, Section 7(iv)(c) — Valuation of Suit— Plaintiff filed suit for
declaration that sale-deed is void — Plaintiff not party to sale-deed —
Suit valued on the basis of land revenue and not on the basis of
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consideration amount — Held — That the value for the purpose of

jurisdiction of the suit shall be dependent upon the value to be
determined for computation of court fees — Plaintiff is required to pay
fix court fee — Trial Court has not committed any illegality in accepting
the valuation done by plaintiff — Revision dismissed. [Manoj Kushwah
Vs. Chhotelal]’ ...3063
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Tender — Estoppel — Bidder participated — Cannot challénge its
terms and conditions. [Man Singh Rajpoot Vs. State of M.P.] (DB)...2826
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Tender — NIT prescribed filing of experience certificate alongwith
tender form — Non submission — Fatal — Form is defective — Should be
rejected at threshold — The requirement is mandatory. [Anuj Associates
(M/s.) Vs. National Mineral Development Corporation Ltd.] (DB)...2914

Fifaer — va.amsiet grer fAfaer sua 3 e JTHT FHOTTT F
#dT fRfea & 7y — amregdizeor — HIG® — J9F Flego — yNa ¥
& Fred fovar s wifde — o smavasar ansmoe @ (ergw gaifigey
@) fa. s fiftRe s@amive srRARYE fo.) (DB)...2914

_ Tender — Requirement in NIT - To file experience certificate —
Alongwith tender form — Whether Mandatory — Yes, because its the
proof of experience which touches the issue of eligibility and the same
is highlighted by bold letters to attract the attention of all concern.
[Anuj Associates (M/s.) Vs. National Mineral Development Corporation
Ltd.] . (DB)...2914
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Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal} Adhiniyam,
M.P. 2005 (14 of 2006), Section 2 — Whether questions of fact can be
allowed to be urged for the first time during the arguments of an intra-
Court appeal, if not agitated while arguing the writ petition — Held -
No. [Ram Swarcop Pandre Vs. State of M.P.] (DB)...2850
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Vidhan Mandal Sadasya Nirhata Nivaran Adhiniyam, MLP, (16

of 1967), Section 3(1) — See — Representation of the People Act, 1951,
Section 87(1) [Pushpendra Singh Hazari Vs. Lakhan Lal] 2942
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JOURNAL SECTION

. IMPORTANTACTS,AMENDMENTS. CIRCULARS, -
NOTIFICATIONS AND STANDING ORDERS.

[Published in the Gazette of India (Extraordinary) Part 1], Section 3 Sub-Section
(i), dated 29-09-2015, page no. 6 to 1]

MINISTRY OF FINANCE
(Department of Revenue)
(CENTRAL BOARD OF DIRECT TAXES)

NOTIFICATION '
New Delhi, the 29th September, 2015
(INCOME-TAX)

8.0. 2663(E).- In exercise of the powers conferred by section 295 -
read with section 197A of the Income-tax Act, 1961 (43 0f 1961), the Central
Board of Direct Taxes hereby makes the following rules further to amend the
Income-tax Rules, 1962, namely:-

1. (1) These rules may be called the Income-tax (14th Amendment) Rules,
2015.

(2) They shall come into force on the 1st day of October, 2015.

2. In the Income-tax Rules, 1962 (hereafter referred to as the said rules),
for rule 29C, the following rule shall be substituted, namely:- .

“29C. Declaration by person claiming receipt of certain incomes without
deduction of tax.— (1) A declaration under sub-section (1) or under sub-
section (1A) of section 197A shall be in Form No. 15G and declaration under
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sub-section (1C) of section 197A shall be in Form No. 15H.

(2) The declaration referred to in sub-rule (1) may be furnished in any of the
following manners, namely:-

(a) in paper form;

(b) electronically after duly verifying through an electronic process in
accordance with the procedures, formats and standards specified under sub-
rule (7).

(3) The person responsible for paying any income of the nature réferred to in
sub-section (1) or sub-section (LA} or sub-section (1C) of section 1974,
shall allot 2 unique identification number to each declaration received by him
in Form No. 15G and Form No. 15H respectively during every quarter ofthe
financial year in accordance with the procedures, formats and standards
specified by the Principal Director-General of Income-tax (Systems) under
sub-rule (7).

A
(4) The person referred to in sub-rule (3) shall furnish the particulars of
declaration received by him during any quarter of the financial year along with
the unique identification number alloted by him under sub-rule (3) in the
statement of deduction of tax of the said quarter in accordance with the
provisions of clause (vii) of sub-rule (4) of rule 31A.

(5) The personreferred to in sub-rule (3) shall furnish the statement of deduction
oftax referred to in rule 31A containing the particulars of declaration received
by him during each quarter of the financial year along with the unique
identification number allotted by him under sub-rule (3) in accordance with
the provisions of clause (vii) of the sub-rule (4) of rule 31A irrespective of the
fact that no tax has been deducted in the said quarter.

(6) Subject to the provisions of sub-rules (4) and (5), an income-tax authority
may, before the end of seven'years from the end of the financial year in which
the declaration referred to in sub-rule (1) has been received, require the person
referred in sub-rule (3) to furnish or make available the declaration for the
purposes of verification or any proceeding under the Actin accordance with
the procedures, formats and standards specified by Principal Director General
of Income-tax (Systems) specified under sub-rule (7).

(7) The Principal Director General of Income-tax (Systems) shall specify the
procedures, formats and standards for the purposes-of furnishing and
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verification of the declaration, allotment of unique identification number and
furnishing or making available the declaration to the income-tax authority and
shall be responsible for the day-to-day administration in relation to the furnishing
of the particulars of declaration in accordance with the provisions of sub-
rules (4) and (5).

(8) The Principal Director General of Income-tax (Systems) shall make
available the information of declaration furnished by the person referred to in
sub-rule (3) to the Principal Chief Commissioner or Chief Cominissioner or
Principal Commissioner or Commissioner to whom the Assessing Officer having
jurisdiction to assess the person who has furnished the declaration under sub-
section (1) or under sub-section (1A) or under sub-section (1C) of section
197A is subordinate.”. '

3. In Appendix-II of the said rules, for Form No. 15G and Form No. 15H,
the following Forms shall respectively be substituted, namely:-

“FORM NO. 15G
[See section 197A(1), 197A(1A) and rule 29C]

Declaration under section 197A (1) and section 197A(1A) to be made
by an individual or a person (not being a2 company or firm) claiming
certain incomes without deduction of tax.

PART I
1. Name of Assessee (Declarant) 2. PAN of the Assessee!
3. Status? 4. Previous year(P.Y.)? 5. Residential Status*
(for which declaration is
being made
6. Flat/Door/Block | 7.Name of | 8.Road/Street/Lane | 9. Area/
No. Premises Locality”
10. Town/City/ 11, State 12. PIN 13. Email
District
14. Telephone No. |15, (a) Whether assessed to tax underthe Yes No
(with STD Code) and | - Income-tax Act, 1961° : ] [
Mobile No. (b) If yes, latest assessment year for which
assessed.
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16. Estimated income for which this 17. Estimated total income of
declaration is made the P.Y.in which income
mentioned in column 16 to be
included®

18.Details of Form No. 15G other than this form filed during the
previous year, if any’

Total No. of Form No. ' Aggregate amount of income for which
15G filed Form No. 15G filed
19. Details of income for which the declaration is filed
SL Identification number Nature.of | Section Amount
No. of relevant investment/ income |under which| of
account, tax is income
etc.k . : . deductible
Signature of the Declarant®

Declaration/Verification

H L WEteeirieerereessssnirresessssanesrsssnnasasansens do hereby declare that to the best
of *my/our knowledge and belief what is stated above is correct, complete
and is truly stated. *I/We declare that the incomes referred to in this form are
not includible in the total income of any other person under sections 60 to 64

of the Income-tax Act, 1961. *I/We further declare that the tax *on my/our

estimated total income including *income/incomes referred to in column 16 *
and aggregate amount of *income/incomes referred to in column 18 computed
in accordance with the provisions of the Income-tax Act, 1961, for the previous
year ending ON......cccoeeiiiruennnanne relevant to the assessment
) () CHD will be nil. *I/We also declare that *my/our *income/
incomes referred to in column 16 *and the aggregate amount of *income/
incomes referred to in column 18 for the previous year ending
0] + TOPPURRO relevant to the assessment year.......coeveeenne will not exceed the
maximum amount which is not chargeable to income-tax.

PLACE: eeeeeeeeeeeeervseseaessmmeesesss  eeetsisssessssessssirrieasssrsanasarssssanan _

DALE: .eoveeeeerrrerseeneasseaniresssnnnans Signature of the Declarant®

i
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PARTII

[To be filled by the person responsible for paying the income
referred to in column 16 of Part 1)

1. Name of the person responsible for paying 2. Unique Identification No. '}

3. PAN of the person {4. Complete Address 5. TAN of the person
responsible for paying responsible for paying

6. Email 7. Telephone No. (with STD 8. Amount of income paid*
" | Code) and Mobile No, .

9. Date on which Declaration | 10. Date on which the income has

is received (DD/MM/YYYY) | been paid/credited (DD/MM/YYYY)

Signature of the person responsible
11 for paying the income referred to in
column 16 of Part I

*Delete whichever is not applicable.
!As per provisions of section 206AA(2), the declaration under section 1 97A(1)

or 197 A(1A) shall be invalid if the declarant fails to furnish his valid Permanent
Account Number (PAN).

*Declaration can be furnished by an individual under section 197A(1)and a
person (other than a company or a firm) under section 197A(1A).

IThe financial year to which the income pertains.

“Please mention the residential status as per the provisions of section 6 of the
Income-tax Act, 1961,

*Please mention “Yes” if assessed to tax under the provisions of Income-tax
Act, 1961 for any of the assessment year out of six assessment years preceding
the year in which the declaration is filed.

SPlease mention the amount of estimated total income of the previous year for
which the declaration is filed including the amount of income for which this
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declaration is made.

7In case any declaration(s) in Form No. 15G is filed before filing this declaration
during the previous year, mention the total number of such Form No. 15G
filed along with the aggregate amount of income for which said declaration(s)
have been filed. '

8Mention the distinctive number of shares, account number of term deposit,
recurring deposit, National Savings Schemes, life insurance pollcy number,
employee code, etc.

*Indicate the capacity in which the declaration is furmshed on behalf ofa
HUF, AOP, etc.

10Before signing the declaration/verification, the declarant should satisfy himself
that the information furnished in this form is true, correct and complete in all
respects. Any person making a false statement in the declaration shall be
liable to prosecution under section 277 of the Income-tax Act, 1961 and on
conviction be punishable-

(i) in a case where tax sought to be evaded exceeds twenty-five lakh
rupees, with rigorous imprisonment which shall not be less than six months
but which may extend to seven years and with fine;

(ii) in any other case, with rigorous imprisonment which shall not be
less than three months but which may extend to two years and with fine.

HThe person responsible for paying the income referred to in column 16 of
Part I shall allot a unique identification number to all the Form No. 135G
received by him during a quarter of the financial year and report this reference
number along with the particulars prescribed in rule 31 A(4)(vii) of the Income-
tax Rules, 1962 in the TDS statement furnished for the same quarter. In case
the person has also received Form No. 15H during the same quarter, please
allot separate series of serial number for Form No. 15G and Form No. 15H.

12The person responsible for paying the income referred to in column 16 of
Part I shall not accept the declaration where the amount of income of the
nature referred to in sub-section (1) or sub-section (1 A) of section 197A or
the aggregate of the amounts of such income credited or paid or likely to be
credited or paid during the previous year in which such income is to be included
exceeds the maximum amount which is not chargeable to tax. For deciding

i
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the eligibility, he is required to verify income or the aggregate amount of
incomes, as the case may be, reported by the declarant in columns 16 and
18.;

~

FORM NO. 15H
[See section 197A(1C) and rule 29C]

Declaration under section 197A(1C) to be made by an individual who
is of the age of sixty years or more claiming certain incomes without

deduction of tax.
PART I

1. Name of Assessee (Declarant) 2, PAN of the 3. Date of Birth?

Assessee! - (DD/MM/YYYY)
4, Previous year (P.Y.)! 5. Flat/Door/. 6. Name of
(for which declaration is being made) | Block No Premises
7. Road/Street/Lane | 8. Area/Locality| 9. Town/City/ 10. State

District

11, PIN 12. Email 13. Telephone No. (with STD Code)

and Mobile No.

14 (a) Whether assessed to tax*: Yes —— No [

(b) If yes, latest assessment year for which assessed

15. Estimated income for which this
declaration is made

16. Estimated total income of the P.Y.
in which income mentioned in column
15 to be included®

if any®

17. Details of Form No. 15H other than this form filed for the preﬁous year,

Total No. of Form No. 15H filed

Aggregate amount of income for
which Form No. 15H filed
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18. Details of income for which the declaration is filed
SL. |Identification number of | Nature of Section under | Amount of
No. | relevant inves;ment/ income which tax is income
account, ete” _ deductible
Signature of the Declarant

Declaration/Verification?®

| S do hereby declare that I am resident in India within the
meaning of section 6 of the Income-tax Act, 1961. I also hereby declare that
to the best of my knowledge and belief what is stated above is correct,
complete and is truly stated and that the incomes referred to in this form are
not includible in the total income of any other person under sections 60 to 64
of the Income-tax Act, 1961. I further declare that the tax on my estimated
tota] income including *income/incomes referred to in column 15 *and
aggregate amount of *income/incomes referred to in column 17 computed in
accordance with the provisions of the Income-tax Act, 1961, for the previous
year ending on ........................ relevant to the assessment year
.................... will be nil.

.................................
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PARTIT

[To be filled by the person responsible for paying the income
referred to in column 15 of Part 1]

1. Name of the person responsible for paying | 2. Unique Identification No.?
3. PAN of the person|4. Complete Address 5. TAN of the person
responsible for paying| ' responsible for paying
6. Email 7. Telephone No. (with 8. Amount of income paid'®
STD Code) and '
Mobile No.
9. Date on which Declaration is received 10. Date on which the income
(DD/MM/YYYY) has been paid/credited
- (DD/MM/YYYY)
PIACE! ottt e

Signature of the person responsible for
- paying the income referred to in column
15 of Part

*Delete whichever is not applicable.

'As per provisions of section 206AA(2), the declaration under section
197A(1C) shall be invalid if the declarant fails to furnish his valid Permanent:
Account Number (PAN).

*Declaration can be furnished by a resident individual who is of the age of 60
years or more at any time during the previous year.

“The financial year to which the income pertains.

“Please mention “Yes” if assessed to tax under the provisions of Income-tax
Act, 1961 for any of the assessment year out of six assessment years preceding
the year in which the declaration is filed. :
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5Please mention the amount of estimated total income of the previous year for
which the declaration is filed including the amount of income for which this
declaration is made.

6 In case any declaration(s) in Form No. 15H is filed before filing this
declaration during the previous year, mention the total number of such Form
No. 15H filed along with the aggregate amount of income for which said
declaration(s) have been filed. '

TMention the distinctive number of shares, account number of term deposit,
recurring deposit, National Savings Schemes, life insurance policy number,
employee code, etc.

8Before signing the declaration/verification, the declarant should satisfy himself
that the information furnished in this form is true, correct and complete in all
respects. Any person making a false statement in the declaration shall be liable

to prosecution under section 277 of the Income-tax Act, 1961 and on

conviction be punishable-

(i) in a case where tax sought to be evaded exceeds twenty-five lakh
rupees, with rigorous imprisonment which shall not be less than six months
but which may extend to seven years and with fine;

(ii) in any other case, with rigorous imprisonment which shall not be
less than three months but which may extend to two years and with fine.

9The person responsible for paying the income referred to in column 15 of
Part I shall allot a unique identification number to all the Form No. 15H
received by him during a quarter of the financial year and report this reference
number along with the particulars prescribed in rule 31 A(4)(vii) of the Income-
tax Rules, 1962 in the TDS statement furnished for the same quarter. Incase
the person has also received Form No. 15G during the same quarter, please
allot separate series of serial number for Form No. 15H and Form No. 15G.

10 The person responsible for paying the income referred to in column 15 of
Part I shall not accept the declaration where the amount of income of the
nature referred to in section 197A(1C) or the aggregate of the amounts of
such income credited or paid or likely to be credited or paid during the previous
year in which such income is to be included exceeds the maximum amount
which is not chargeable to tax after allowing for deduction(s) under Chapter
VI-A, if any, or set off of loss, if any, under the head “income from house
property” for which the declarant is eligible. For deciding the eligibility, he is

-y
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required to verify income or the aggregate amount of incomes, as the case '
may be, reported by the declarant in columns 15 and 17.”.

[Notification No. 76/2015/F. No. 133/50/2015-TPL]
R. LAKSHMINARAYANAN, Under Secy. (TPL)

Note : The principal rules were published in the Gazette of India,
Extraordinary, Part I1, Section 3, Sub-section (ii) vide notification number
S.0. 969(E), dated the 26th March, 1962 and last amended vide notification
No. S.0. 2604(E), dated the 23/09/2015.

MADHYAPRADESHACT
NO. 19 OF 2015
THE MADHYA PRADESHAUDHYOGIK SURAKSHA BAL
ADHINIYAM, 2015
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Certificates of members of the Force
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. Power to search without warrant

f—y
b



126
12. Procedure to be followed after arrest

13. Provision for technical consultancy services to industrial establishments

14. Members of the State Industrial Security Force to have same privileges
and liabilities as a police officer

15. Protection of action taken in good faith
16. Cognizance of offences

17. Members of the Force to be considered always on duty and liable to be
deployed anywhere in the State and outside also.

18. Punishments and appeals
19. Restrictions respecting right to form associations etc.
20. Responsibilities of member of the Force during suspension

21. Surrender of certificate, arms, etc. by persons ceasing to be members
of the Force

22. Application of Act No. 22 of 1922 to the members of the Force
23. Certain Acts not to apply to the members of the Force
24, Power to make rules

25. Power to remove difficulties

MADHYAPRADESHACT
NO. 19 OF 2015
THE MADHYA PRADESH AUDHYOGIK SURAKSHA BAL
ADHINIYAM, 2015

[Received the assent of the Governor on the 24" August, 2015; assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated
the 14" September, 2015, page no. 754(9) to 754(16)]

" AnActto provide for the constitution and regulation of an armed force of the
State for protection and security of industrial establishments,
industrial undertakings, private industrial undertakings or institutions,
commercial and financial institutions, power generating stations,

«f
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refineries, places of religious importance, archaeological and heritage
sites airports and helipads, National or State Highways, Government
buildings, metro network, autonomous bodies, Government
installations, Central and State institutions and to provide technical
consultancy services to industrial establishments in the private sector
and for matters connected therewith and ancidental thereto.

" Beitenacted by the Madhya Pradesh Legislature in the sixty-sixth

year of the Republic of India as follows :-

1. Short title, extent and commencement. (1) This Act may
be called the Madhya Pradesh Audyogik Suraksha Bal Adhiniyam,

2015.
@)
€)

It extends to whole of Madhya Pradesh.

It shall come into force from the date of its publication
in the Madhya Pradesh Gazette.

2. Definitions. In this Act, unless the context otherwise requires, -

(a)

(b)

(©)

d

(©)

®
(@

“autonomous body” means an institution acting
independently or having the freedom to do so;

“cognizable offence” has the meaning assigned to it in
clause (c) of Section 2 of the Code of Criminal
Procedure, 1973 (No. 2 of 1974);

“Director General” means the Director General of the
Force appointed under Section 4;

“enrolled member of the Force” means any subordinate
officer, under officer or any other member of the Force
of a rank not lower than that of an under officer;

“Force” means the State Industrial Security Force
constituted under Section 3;

“Government” means the State Government;

“industrial establishment’ means an industrial
undertaking or a company as defined under Section 3
of the Companies Act, 2013 (No. 18 of 2013) or a
firm registered under Section 59 of the Indian
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(h)

@D

®

(k)

)

(m)

Partnership Act, 1932 (No. 9 of 1932), which is
engaged in any industry or in any trade, business or
service; '

“industrial undertaking” means an undertaking
pertaining to a scheduled industry and includes an
undertaking engaged in any other industry or in any
trade, business or service which may be regulated by
Jaw made by the Parliament or Legislature of the State;

“industrial undertaking in public sector” means an
industrial undertaking owned, controlled or managed
by - '

6] a Government company as defined in clause
(45) of Section 2 of the Companies Act, 2013 (No.
18 0f 2013);

(i) a corporation established by or under a State
Act, which is controlled or managed by the
Government.

““Joint venture” means a venture jointly undertaken by
the State Government with a private industrial
undertaking;

“Managing Director” in relation to an industrial
undertaking means, the person (whether called a
Managing Agent, General Manager, Manager, Chief
Executive Officer or by any other name) who exercises
control over the affairs of that undertaking;

“member of the Force” means a person appointed to -
the Force under this Act;

“place of deployment means industrial establishments,
industrial undertakings, private industrial undertakings
or institutions, commercial and financial institutions,
power generating stations, transmission and distribution

company, refinery, places of religious importance,

archaeological and heritage sites, airports and helipads,
National or State Highways, Government buildings,
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metro network, autonomous bodies, Central and State
institutions, strategic vital installations etc. for whose
protection and security the Force may be deployed
under the provisions of this Act;

“prescribed” means prescribed by rules made under
this Act;

“private industrial undertaking” means an industry
owned, controlled or managed by a person other than
the Central or State Government or any industrial
undertaking in public sector;

“scheduled industry” means any industry engaged in
the manufacture or production of the articles mentioned
in the First Schedule to the Industries (Development
and Regulation) Act, 1951 (65 of 1951);

“strategic and vital installation” means all such essential
and vulnerable points or areas requiring special
protection, as may from time to time be specified by
the Government;

“subordinate officer” means a person appointed to the
Force as an Inspector, a Sub-Inspector or an Assistant
Sub-Inspector;

“supervisory officer” means any officer appointed
under Section 4 and includes any other officer
appointed by the State Government as a supervisory
officer of the Force;

“Under Officer” means a person appointed to the
Force as a Head Constable or Constable.

3. Constitution of the Force. (1) There shall be constituted
and maintained by the State Government an armed force to be called the
State Industrial Security Force for the protection and security of place of
deploymient and to perform such other duties as may be entrusted to it by the

State Government.

(2) The Force shall consist of such number of supervisory officers
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and enrolled members who shall receive such pay and other remuneration as
may be prescribed:

A Provided that nothing in this sub-section apply to the pay, allowances
and other service conditions of members of the Indian Police Service.

(3) The headquarters of the Force shall be at Bhopal or at such
other place as may be specified by the Government from time to time.

4. Appointment and powers of supervisory officers. (1) The
Government shall appoint a person to be the Director General of the Force
and may also appoint other supervisory officers such as Additional Director
General, Inspector General, Deputy Inspector General, Assistant Inspector
General, Commandant, Deputy Commandant and Assistant Commandant as
considered necessary.

(2) The Director General and every other supervisory officer so
appointed, shall exercise such powers and perform such duties as may be
prescribed.

5. Appointment of enrolled members of the Force. The
Director General or such other supervisory officers as may be authorized by
the Government shall enrol members of the Force in such manner as may be
prescribed. ' '

6. Certificates of members of the Force. (1) Every enrolled
member of the Force shall receive on his appointment a certificate in the form
prescribed, under the seal of the Director General or such other supervisory
officer as the Director General may specify in this behalf and the person holding
such certificate shall be vested with the powers of an enrolled member of the
Force.

(2) Such certificate shall automatically expire whenever the person
in whose favour it is issued, ceases for any reason, to be an enrolled member
of the Force. o .-

7.  Superintendence and administration of the Force. (1)

The Director General shall be the principal administrative officer ofthe Force

subject to overall control of the Government. He shall exercise such powers
and perform such duties as may be prescribed.

(2) Subject to the provisions of sub-section (1), the administration

™

-t
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of the Force within such local limits as may be prescribed, shall be carried on
by the Additional Director General, Inspector General, Deputy Inspector
General, Assistant Inspector General or Commandant, Deputy Commandant
and Assistant Commandant in accordance with the provisions of the Act and
rules made thereunder and every supervisory officer placed in charge of the
protection and security of places of deployment in the State, shall function on
such terms and conditions as may be prescribed and shall subject to any -
direction that may be given by the Government or the Director General in this
behalf, discharge his functions in co-ordination with the authority in charge of
such place of deployment.

8.  Duties of members of the Force. It shall be the duty of
every officer and member of the Force :-

® to obey and execute all orders lawfully issued to him
by his superior officer;

(i) to protect and safeguard the premises, their
establishments and assets of the place of deployment
and any installations attached thereto;

(iii) to protect and safeguard the employees and officers
of the place of deployment as referred to in clause (ii);

(iv)  to do any other act conducive to the protection and
security of the place of deployment referred to in clause
(ii) and the employees and officers referred to in clause

(iit);

W) to aid and assist the local police force, on its arrival
consequent to a law and order situation in and around
the place of deployment.

9. Deployment of the Force. (1) Subject to any general
direction of the Government and the recovery of charges of the force on such
terms and conditions as may be prescribed, it shall be lawful for the Director
General on arequest received in this behalf from the authority in charge of the
place of deployment showing the necessity thereof, to deploy such number of
the members of the Force as the Director General may consider necessary
for the protection and security thereof and any installations attached thereto
and the member of the Force so deployed shall be under the charge of such
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officer or authority as specified by the Director General or any other officer
on his behalf:

Provided that in the case of an establishment, institution, autonomous
body, undertaking, strategic or vital installation controlied or managed by a
Company in which the State Government does not have an interest, no such
request shall be considered without the approval of the Government.

(2) Ifthe Director General is of the opinion that the circumstances
necessitating the deployment of the members of the Force inrelationto a
place of deployment under sub-section (1) have ceased to exist, he may
withdraw the members of the Force so deployed without assigning any reason
therefor.

(3)  Every member of the Force while discharging his functions.
during the period of deployment in an establishment, institution, autonomous
body, undertaking, strategic or vital installation controlled or managed by a
Company in which the Government does not have an interest, shall exercise
the same powers and be subject to the same responsibilities, discipline and
penalties under this Act as he would have been, if he had been discharging
those duties in relation to an establishment, an institution, an autonomous
body and industrial undcrtakmg or strategic and vital installations of the
Government.

10. Power to arrest withont warrant (1) Any member of the
Force may without a warrant, arrest any person :-

)] who voluntarily causes hurt to or attempts voluntarily
to cause hurt to, or wrongfully restrains or attempts
wrongfully to restrain or assaults, or threatens to assault,
oruses, or threatens or attempts to use criminal force
to any employee or officer referred to in clause (iv) of
Section 8, or to him or any other member of the Force
in discharge of his duty as such employee or in
execution of his duty as such member, as the case may
be or with intent to prevent or to deter him from
discharging his duty as such member or in consequence
of anything done or attempted to be done by him in
the lawful discharge of his duty as such member;

. () who has been concerned in, or against whom a

|
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reasonable suspicion exists of his having been
concerned in commission of a cognizable offence or

- whois found taking precautions to conceal his presence .
under circumstances which afford reason to believe
that he is taking such precautions with a view to
committing a cognizable offence which relates to
property belonging to, or existing in the place of
deployment;-

(i) who commits or attempts to commit a cognizable
offence which involves or which is likely to involve
danger to the life of any person engaged in carrying on
any work relating to the place of deployment.

"(2)  Ifany person is found trespassing on the premises of the place
of deployment he may, without prejudice to any other proceedings which
may be taken against him, be removed from such premises by any member of
the Force. '

11.  Power to search without warrant. (1) Whenever any
member of the Force, has reason to believe that any such offence as is referred
to in Section 10 has been or is being committed in the place of deployment
and that a search warrant cannot be obtained without affording the offender
an opportunity of escaping or concealing evidence of the offence, he may
detain the offender and search his person and belongings forthwith and if he
thinks proper, arrest any person whom he has reason to believe to have
committed the offence.

(2)  Theprovisions of the Code of Criminal Procedure, 1973 (No.
2 of 1974) relating to searches shall apply to searches under this section.

12, Procedure to be followed after arrest. Any member of the
Force making an arrest under this:Act immediately make over the person so
arrested to a police officer and in the absence of a police officer, take such
person or cause him to be taken to the nearest police station together with a
report of the circumstances occasioning the arrest.

13.  Provision for technical consultancy services to industrial
establishments. (1) Subject to any general direction which may be issued
by the Government, it shall be lawful for the Director General on a request
received from the Managing Director of any industrial establishment in the
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private sector or any other person authorized by him in this behalf, to direct
the members of the Force to provide technical consultancy services relating
to security, to such industrial establishment in such manner and on payment of

such fee as may be prescribed.

(2)  The feereceived under sub-section (1) shall be credited to
the Consolidated Fund in such manner as may be prescribed.

14. Members of the State Industrial Security Force to have
same privileges and liabilities as a police officer. Every member of the
State Industrial Security Force shall upon his appointment and as long as he
continues to be a member thereof, be deemed to be a police officer and
subject to any terms conditions and restrictions as may be prescribed, to
have and be subject to, in so far as they are not inconsistent with any provision
of this Act or any rules made thereunder, all the privileges and protection and
all the liabilities, penalties, punishments asa police officer duly enrolled is by
virtue of the Police Act, 1861 (V of 1861), or any other law for the time
being in force while discharging or purporting to discharge his duties under
this Act and the rules made thereunder.

15. Protection of action taken in good faith. No suit or
prosecution shall be entertained by any Court against the Force or against
any officer or member thereof or against any person acting under the order or

direction of the Force of any officer or member thereof for anything which is '

in good faith done or intended to be done under this Act or any rules made
thereunder.

- 16.  Cognizance of offence. No court shall take cognizance of
an offence against any member of the Force with regard to any act done by
him while discharging or purporting to act in the discharge of his duty except
with the prior sanction of the Government.

17. Members of the force to be considered ahways on duty
and liable to be employed anywhere in the State and outside also. (1)
Every member of the Force shall be considered to be always on duty and
shall, at any time, be liable to be employed at any place within the State of
Madhya Pradesh and outside also.

(2) No member of the Force shall engage himself in any
employment or office other than his duties under this Act.

ot
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18. Punishments and appeals. Subject to the provisions of
article 311 of the Constitution and to such rules as the State Government may
make under this Act, supervisory officer may -

() . dismiss, remove, order compulsory retirement or reduce in
rank any enrolled member of the Force, whom he thinks remiss or negligent
in the discharge of his duty, or unfit for the same; or

(i)  award any one ormore of the following punishments to any
enrolled member of the Force who discharges his duty in a careless or negligent
manner, or who by any act of his own renders himself unfit for the discharge
thereof, namely :-

(@  fine, which may extend to any amount not exceeding seven
days’ pay or reduction in pay scale:

Provided that the supervisbry officer may, for special
reasons to be recorded in writing, impose a fine exceeding
seven days’ pay;

(b)  drill, extra guard, fatigue or other duty;

(¢)  removal from any office of distinction or deprivation of any
special emolument;

(d)  withholding of increment of pay with or without cumulative
effect;

(¢)  withholding of promotion;

® censure,

Any enrolled member of the Force aggrieved by an order made under
clause (i) or (if) of this section may, within thirty days from the date on which
the order is communicated to him, prefer an appeal against the order to such
authority as may be prescribed. In disposing of an appeal, the prescribed
authority shall follow such procedure as may be prescribed:

Provided that the prescribed authority may entertain the appeal after
the expiry of the said period of thirty days, if it is satisfied that the appellant
was prevented by sufficient cause from filing the appeal in time.

19. Restrictions respecting right to form associations
etc. (1) No member of the Force shall without the previous sanction in
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writing of the Government or of the prescribed authority:

(a) be amember of, or be associated in any way with any
trade union, labour union, political party, or with any
association or confederation of trade unions, labour
unions or political parties; or

(b)  be amember of, or be associated in any way with,
any other society, institution, association or organization
that is not recognized as part of the Force or is not of
a purely social, recreational or religious nature; or

" Explanation.- If any question arises as to whether any society,

institution, association or organization is of purely social, recreational or

religious nature under clause (b) of this sub-section, the decision of the
Government thereon shall be final.

(¢) communicate with the press or publish or cause to be
published any book, letter or other document except
where such communication or publication is in the
bonafide discharge of his duties or is of a purely literary,
artistic or scientific character.

- (2)  Nomember of the Force shall participate in or address,
any meeting or take part in any demonstration for any political purpose.

20.  Responsibilities of member of the Force during
suspension. A member of the Force shall not by reason of his suspension
from office, cease to be a member of the Force and he shall, during that
period, be subject to the same responsibilities, discipline and penalties as he
would have been, if he was on duty.

21. Surrender of certificate, arms etc. by persons
ceasing to be members of the Force. (1) Every person who for any reason
ceases to be an enrolled member of the Force, shall forthwith surrender to
any supervisory officer empowered to receive the same, his certificate of
appointment, the arms, accoutrements, clothing and other articles which had
been furnished to him for the performance of his duties as an enrolled member
of the Force.

(2) Any person who wilfully neglects or refuses to
surrender the articles as required by sub-section (1) shall be liable for forfeiture
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_ of financial benefits and prosecution under the law.

(3) Nothing in this section shall be deemed to apply to
any article which under the orders of the Director General, has become the
property of the person to whom the same was furnished.

22.  Application of Act No. 22 0f 1922 to the members
of the Force. The Police (Incitement to Disaffection) Act, 1922 (No. 22 of
1922) shall apply to members of the Force as it applies to members of the
Police Force.

23.  Certain Acts not to apply to the members of the
Force. Nothing contained in the Payment of Wages Act, 1936 (No. 4 of
1936) or the Industrial Disputes Act, 1947 (No. 14 of 1947) or the Factories
Act, 1948 (No. 63 of 1948), except the provisions thereof relating to health
and safety, shall apply to members of the Force.

24.  Powerto make rules. (1) The State Government may,
by notification in the official Gazette, make rules for carrying out the purposes
of this Act.

(2) - Inparticular and without prejudice to the generahty of
the foregoing powers, such rules may provide for,-

(@) regulating the classes, ranks, grades, insignia, pay and
> remuneration of members of the Force and their
conditions of service; '

(b) regulating the powers and duties of members of the
Force authorized to exercise any function by or under
this Act;

(c) fixingthe period of service for members of the Force;

(d) prescribing the description and quantity of arms,
accoutrements, clothing and other necessary articles
fo be furnished to the members of the Force;

(e) prescribing the places of residence of members of the
Force;

()  institution, management and regulation of any fund for
any purpose connected with the administration of the
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(h)

@
©)

3)

Force;

regulating the punishments and prescribing authorities
to whom appeals may be preferred from orders of
punishment, or remission of fines or other punishments
and the procedure to be followed for the disposal of
such appeals;

the terms and conditions subject to which members of
the Force may be deployed under section 9 and the
charges therefore;

prescribing the guidelines for use of fire arms;
prescribing the norms to maintain relationship with
hiring institutions.

Every rule made under this section shall, as soon as

may be after it is made, be laid before the Legislative Assembly of the State.

25.

Power to remove difficulties. [f any difficulty arises

in giving effect to the provisions of this Act, the State Government may, by
order not inconsistent with the provisions of this Act, remove the difficulty:

Provided that no such order shall be made after the expiry of a’

period of two years from the date of commencement of this Act.

Qr
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LL.R. [2015] M.P., 2819
SUPREME COURT OF INDIA
Before Mr. Justice Dipak Misra & Mr. Justice Prafulla C. Pant
Civil Appeal Nos. 6505-6506/2009 decided on 9 September, 2015

H.S. SIDHU ...Appellant
Vs.
DEVENDRA BAPNA & ors. ...Respondents

(Alongwith Civil Appeal Nos. 7308/2009 & 7950/2015)

A.  Fisheries (Gazetted) Service Recruitment Rules, M.P. 1987,
Rule 15 - Preparation of list of suitable officers - Appellant and respondent
No. 1 were officiating as Joint Directors - Appellant was junior to
respondent No. 1 - Rule 15(3) postulates that any junior officer who in
opinion of DPC is of exceptional merit and suitable can be assigned higher
place in list than that of officer senior to him - Promotion of appellant
temporarily to officiate as Director was in accordance with Rules - Order
of High Court set aside. _ (Paras 9 to 11)

7. Foog GEnw (aoglaa) war adf 99 7H 1987, [AAH 15
— gygTd fFmal’ #F gt dare wvar — sfiareff o ucweff w1
YT GOTa® $ w9 4 erEvg o — adiareff, wweff swiw 1 9 s,
o7 — fryw 15(3) uw wau wvar 2§ 5 g W s after & &
franfr gei=fr wfafy @) v ¥ eReT $u 9§ gt 9T SugaEd §
4 gt ¥ st ais afoer @ SwEOr wwmE fom s owear @ -
afraveff &t Yarde ® U € e v ¥ w F @ g @ T
qai=ifa fel @ R off — S ey w7 AR AR |

B. Constitution - Article 226 - Assessment by DPC - High
Court cannot sit in appeal over the assessment made by DPC - If
assessment made by DPC is perverse or not based on record or proper
record has not been considered by DPC, it is open to High Court to
remit the matter back to DPC for recommendation but if cannot assess
the merit on its own. (Para 13)

@ gl — g 226 — fErfia gel=rie @i grer
faerfeor — R get=ifa affa g fed 73 fEiver o sw= g
it &Y g5 gaoar — Iy fearfita gagi=ta wfifh g fear = fedfzor
afaa € semar afee W amEnRa 7H R gear fyanfia yst=ifa afafa
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B Sfa e W far T fear T @ 99 w=w <waraw ave @t
FgErar @ ford faumity yei=ifa wfafy o 9w A woar @ Wy 98 @y
RIS &7 e 9@ @Y wsarn

Case referred :
(2014) 14 SCC 370,
JUDGMENT

The Judgment of the Court was delivered by :
DirAx Misra, J. :- Léave granted in the Special Leave Petition (C) No.28755
of 2009.

2. The present appeals, one preferred by the aggrieved officer, H.S. Sidhu
and the other by the State, call in question the legal vulnerability of the judgment
and order dated 24.03.2009 passed by the Division Bench of the High Court
of Madhya Pradesh at Jabalpur, in Writ Appeal Nos. 370,371,411 and 442
of 2008 whereby it has concurred with the view expressed by the learned
Single Judge vide order dated 04.03.2008 in Writ Petition No.23798 of 2003
and W.P.S. No.1119 of 2005.

3.- It is seemly to state that the grievance is common in all the appeals.
The facts, on a perusal of the order passed by the learned Singe Judge as well
as by the Division Bench appear to be complex but they are actually not so.
Complexity has been created with ingenious artificiality. Reference to certain
dates, the factual position admitted at the Bar, and the relevant rules would
suffice the narration. It is not in dispute that the appeliant, H.S. Sidhu, and the
1strespondent, Devendra Bapna, were initially appointed as Assistant Directors
as direct recruits through the Public Service Commission and their service
conditions are governed by the Madhya Pradesh Fisheries (Gazetted) Service
Recruitment Rules, 1987 (for brevity, 'the 1987 Rule') with certain
incorporation from the Madhya Pradesh Services (General Conditions-of
Service) Rules, 1961 (For short, 'the 1961 Rules"). There is no cavil over the
fact that they were promoted to the post of Deputy Directors and in that
cadre Devendra Bopana was treated as senior to the appellant H.S. Sidhu.

4. The question of filling up the post of Joint Director, which is a
promotional post from the cadre of Deputy Director, arose in the year 1996.
At that juncture, a list of officers who had come within the zone of consideration
for the promotion to the post of Joint Director was drawn up and in the said
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list, the name of Devendra Bopna appeared at serial no.3 and that of H.5.

- Sidhu at serial no.5. When the matter was placed before the Departmental

Promotion Committee (DPC), it referred to the seniority and gradation list,
the rule application for promotion, and took into consideration the ACRs and
accordingly placed H.S. Sidhu at serial no.1 and Devendra Bapna at serial
10.3 in the select list. The DPC for drawing the sclection list in the aforesaid
manner, ascribed the following reason:

"As per M.P. Fisberies (Gazetted) Service Recruitment Rules,
1987 of Sub rule 15(3) DPC found exceptional merit and
suitable to Shri Harpal Singh Sidhu and given higher place .
against the senior officers.”

5. It is apt to note here that as there were folir posts available in the
cadre of Joint Director, both H.S. Sidhu and Devendra Bapna were allowed
to officiate as Joint Directors. However, as H.S. Sidhu was treated senior to
Devendra Bapna, he preferred OA No.927 of 1997 assailing the determination
of seniority in thé cadre of Joint Director. After abolition of the State
Administrative Tribunal, the matter stood transferred to the High Court of
Madhya Pradesh at Jabalpur which was registered as W.P. No.23798 of
2003. At this juncture, it is necessary to note that while both of them were
officiating as Joint Directors, the post of Director fall vacant and both of
them were considered. The DPC, considering the merit and suitability of H.S
Sidhu, recommended him to be promoted to the post of Director. The said
exercise was carried out during the pendency of the writ petition no.23798 of
2003 where the cavil related to the fixation of seniority.

6. After the appellant was promoted temporarily to officiate as the
Director, the same was also challenged by the 1st respondent herein in Writ
Petition No.1119 of 2005. The learned Single Judge dealt with both the writ
petitions together and came to hold that the writ petitioner should have been
treated as senior to the appellant herein and, accordingly, directed as follows:

"In view of the aforesaid, respondents are directed to re-fix
the petitioner's senjority above to respondent no.2/4 on the
post of Joint Director and then to hold a review DPC of
6.8.2004 to consider the case of the petitioner, respondent
1n0.2/4 and other persons those who were within the zone of
consideration when the original DPC met on 6.8.04. The
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review DPC shall take place within a period of two months
from the date the petitioner furnishes certified copy of this order
to the respondents and the review DPC shall apply the same
criteria which was applied by the original DPC to consider the
case of the petitioner for his promotion on the post of Director.”

7. The aforesaid order was assailed by the aggrieved officer as well as
by the State. There was an order directing stay of the directions issued by the
learned Single Judge. The Division Bench by the impugned judgment, as it
appears to us, has gone transient and without proper scrutiny of the rule position
agreed with the view expressed by the learned Single Judge on a different
score altogether. In fact, it has, if we permit ourselves to say so, has exercised
the appellate jurisdiction over the proceedings of the DPC apart from taking
note of seniority on an erroneous perception.

8. We have heard Mr. Subramonium Prasad, learned senior counsel along
with Mr. Prashant Kumar, learned counsel for the appellant in the appeals
preferred by H.S. Sidhu, Mr. Ankit Lal, learned counsel for the State in the
appeals preferred by the State and Mr. Anirudhha P. Mayee on behalf of the
[* respondent, Devendra Bapna, N

9. To appreciate the controversy, we may refer with profit to Rule 15 of
the 1987 Rules. It reads as follows:

* "15. Preparation of list of suitable officers—( 1) The Committee
shall prepare a list of such persons who satisfy the conditions
prescribed in. rule 14 above and as are held by the committee
to be suitable for promotion/transfer to the service. The list
shall be sufficient to cover the anticipated vacancies on account
of retirement and promotion during the course of one year
from the date of preparation of the select list. A reserve list
consisting of 25% of the number of persons included in the
said list shall also be prepared to meet the unforeseen vacancies
occurring during the course of the aforesaid period.

(2) The selection for inclusion in such list shall be based
on merit and suitability in all respects with due regard to
seniority,

(3)  The names of the officers included in the Hst shall be



v’

LL.R.[2015]M.P. H.S. Sidhu Vs. Devendra Bapna (SC) 2823

arranged in order of seniority in the service or posts as specified
in column (2) of Schedule IV, at the time of preparation of
 each select list:

Provided that any junior officer who in the opinion of the
Committee is of exceptional merit and suitability may be
-assigned in the list a higher place than that of officer senior to
him.

Explanation--A person, whose name is included in a select list
but who is not promoted during the validity of the list shall
have no claim to seniority over those considered in a subsequent
selection, merely by the fact of his earlier selection.

(4)  The list so prepared shall be reviewed and revised
every year.

(5) Ifinthe process of selection, ref ew (sic:review) or

. revision, it is proposed to supersede any member of the
Service, the committee shall record its reasons for the
proposed supersession.”

10.  Onaperusal of the aforesaid Rule, it is clear to us that proviso to sub-
rule. (3) of Rule 15 postulates that any junior officer who in the opinion of the
DPC is of exceptional merit and suitable can be assigned a higher place in the
list than that of the officer senior to him. On a scrutiny of the ACRs, and the
other materials, the DPC had found that the appellant had received more
marks than the 1#respondent. The DPC after due evaluation of the ACRs

and consideration of the merit by ascribing reasons had prepared the merit
list. |

11.  Onaclose scrutiny of the judgment and orders passed by the learned
Single Judge which has been accepted by the Division Bench, we find that
they have not appreciated the tenor and content of Rule 15(3), especially, the
proviso thereof. As it seems, they have been guided by the principle of
seniority-cum-fitness, but the proviso to Rule 15(3) states the position
differently laying emphasis on exceptional merit and suitability.

12.  Mr. Mayee, learned counsel for the 1% respondent would submit that
as both of them are officiating as Joint Directors, he could not have been
ranked as junior in the said cadre. To bolster the said submission, he has
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drawn our attention to Rule 12(b) and 12(c) of the 1961 Rules which read as
under: \

"(b) Promoted Government Servant. -

a promoted Government servant shall count his seniority from
the date of his confirmation in the service to which he has been
promoted and shall be placed in the gradation list immediately
before the last confirmed member of that service but above all
the probationers:

Provided that where two or more promoted Government
servants are confirmed with effect from the same date, the
appointing authority shall determine their inter se seniority in
the service in which they are confirmed, with due regard to the
order in which they were included in the merit list, if any,
prepared for determining their suitability for promotion and
their relative seniority in the lower service from which they
have been promoted. !

(c) Officiating Government Servant. -The inter se seniority
of Government servant promoted to officiate in a higher service
or a higher category of posts shall, during the peried of their
officiation, be the same as that in their substantive service or
grade irrespective of the dates on which they began to officiate
in the higher service or grade:

Provided that-

D If they were selected for officiation from a list in which
the names of Government servants considered suitable for trial
in a promotion, to the Higher service or grade were arranged
in order of merit, their inter se seniority shall be determined in
accordance with the order of merit in such list;

(i) The seniority of a permanent Government servant
appointed to officiate in another service or post by transfer
shall be determiried ad hoc by the appointing authority.

Provided that the seniority proposed to be assigned to such
Government servant shall be determined and intimated to him
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in the order of appointment,

(i)  Where a permanent Government servant is reduced
to alower service, grade or category of posts, he shall rank in
the gradation list of the latter service, grade or category of
posts above all the others in that gradation list, unless the
authority ordering such reduction by a special order indicates
a different position in the gradation list for such reduced
Government servant. '

(iv)  Where an officiating Government servant is reverted
to his substantive service or post, he shall revert to his position
in that gradation list r¢lating to his substantive appointment
which he held before he was appomted to officiate in the other
service or post.” '

13.  Beitclarified that neither the appellant nor the 1 respondent was
confirmed and, therefore, the rules relating to seniority as far as the confirmed
employees are concerned, do not apply. The Rule that really appliesisRule
12(c) which deals with seniority of Government Servant. The proviso to Rule
12(c) makes it quite vivid that if an officer has been selected for officiation
from a list in which he is considered suitable for trial in a promotion and the
said list has been arranged in order of merit, their inter se seniority shall be
determmed in accordance with the order of merit. In such a situation, there
can be no scintilla of doubt that when the DPC had drawn the list on the basis
of inter se merit, the fixation of seniority could not be found fault with. It
needs no special emphasis to state that while exercising the power under
Article 226 of the Constitution, the High Court cannot sit in appeal over the
assessment made by the DPC. In Union of India v. S.P. Nayyar', it has
been stated that if the assessment made by the DPC is perverse or not based
on record or proper record has not been considered by the DPC, it is open
to the High Court under Article 226 of the Constitution to remit the matter
back to the DPC for recommendation, but it cannot assess the merit on its
own on perusal of the service record of one or the other employee. Thus,

analysed the view expressed by the High Court in the impugned order is wholly
unsustainable.

14.  The controversy does not rest there. We have been apprised that the

- 1. (2014) 14 SCC370
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first respondent has retired holding the post of Director after a review DPC
was directed to be held by the Division Bench. Regard being had to the fact.
that he has already retired on 31.10.2010, he shall be treated to have retired
from the post of Director and shall get the pensionary benefits. As far as the
appellant is concerned, by virtue of the order passed by the Division Bench,
he continued in the post of Director till 5.2.2010 and thereafter he was reverted
to the post of Joint Director. As he was already selected as a Director because
of his seniority which has been erroneously set aside by the High Court, we
direct the State Government to pay the arrears of salary commencing
05.02.2010 t0 31.08.2010. That apart, he shall also reap the benefits of the
post of Director. We will be failing in our duty if we do not state that there was
serious opposition by Mr. Mayee, learned counsel for the State but the said
resistance is absolutely inconsequential in view of the findings recorded by us.

15.  Resultantly, the appeals are allowed and the_judgment and orders
passed by the learned Single Judge as well as by the Division Bench of the
High Court are set aside. There shall be no order as to costs.

Appeal allowed.
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' WRIT APPEAL
Before Mr. Justice P.K. Jaiswal & Mr. Justice D.K. Paliwal
W.A. No. 759/2014 (Indore) decided on 8 October, 2014

MAN SINGH RAJPOOT .«.Appellant”
" Vs, )
STATE OF M.P. & ors, : : ...Respondents

(Alongwith W.A. No. 760/2014 & W.A. No. 761/2014)

A. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Sections 8 & 74-A - Order/direction - Issued by Central
Government - Mandatory - State Government to comply.  (Para8)

z wrgE FNGlEr s TEgardt ggrel IfefIw (1985 #T 61)
SIRTY 8 T 74¥ — R/ [ARe — % WEHR FRT SN — ATAUD — WS
LECIRER EL I aﬁ| :

B. Interpretation of Statute - Narcotic Drugs and Psychotropic
Substances Act (61 of 1985), Section 74-A - Order under - Word "shall’ -
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Raises presumption - Its imperative - Presumption is rebuttable by other
consideration such as object and scope of enactment and the consequence
flowing therefrom - Central Govt. having control over sale, purchase efc.
of N.D.P.S., to ensure that the State Govt. do not deviate from basic
object the word "'shall" used - The provision is mandatory - State Govt.
cannot deviate from order issued by Central Govt. (Para8)

. PrT @7 FEET - wme alvly gl gamert geref
FFETT (1985 BT 61), &NT 74§ — T Faud — weg “ToA~ —
SUERYT F¥al 8 —~ afad @ — o fEr grr 39 5 affabed a1
92y ik fawr <er vwR frees ard R ¥ SyEmen wsHy @ —
% WOR B WU AR i T weral ® FI-fawa anfy w
Fria 2, 7% ghfas o @ fag B o= wvor ot g ww @
frafera =1 &1 wreg "R wgwa T T @ — W® Susy amEUw @ — B
WER ERT Wil {5y 10 sy @ wog wor fafha 98 & awa)

C. Tender - Estoppel - Bidder participated - Cannot
challenge its terms and conditions. (Para 8)

T AR — fagT — aveherm 3 wrr R — wad P
e Al Ft gAtdr T 2w

D. Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 9 & Art. 22 - Single convention - Cultivation of Poppy - By
cultivator on behalf of Government - Cultivator has right only on seed -

. Rest of the plant and product belongs to Government, (Para 10)

. waraE ISR gl FTEArdt uard sty (1985 #T 61),
8RT 9 JBT 22 — Yo H07— qBH ¥ Al — e a7 aiv @
TID ERT — U B $ad 4151 W aferer @ — g gav wiar sty swe
AR &1 whar 2

E. Narcotic Drugs and Psychotropic Substances Rules,
M.P, 1985, Rule 37-M & Art. 22-25 of Single convention - Destruction
of poppy straw - After cancellation or determination of license poppy
straw which remained un-utilized has to be destroyed.- (Para 11)

4 I FEr A gt g fram w9, 1985, A
37~Y% T YBd FHNIT B AT 22-25 — JHM B q@ BT AT
~ gafa 3 Prefiewr gear feafer @ gwe @ e g e
® R w1 faasdiewor fyar s arfag |
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Piyush Mathur with M.S. Dwivedi, for the appellant.
"ORDER

The Order. of the Court was delivered by :°
P.K. JaiswaL, J. :- Heard on the question of admission.

2. This order shall govern disposal of Writ Appeals No.759, 760 and
761 0f 2014, as common questions are involved in all the three writ appeals
and by common order all the three writ petitions have been disposed of, For
the sake of convenience, the facts are borrowed from W.A.No.759/2014.

3. Brief facts of the case are that appéllaht Man Singh Rajpoot in Writ
Appeal No.759/2014 was granted PS-II Licenses for sale and purchase of
poppy straw for the financial year 2010-11 for group District Mandsaur.

a, In exercise of powers conferred by Sections 8, 10, 71 and 78 of the
Narcotic Drugs & Psychotropic Substances Act, 1985, the State Government
had made Rules namely Narcotics Drugs & Psychotropic Substances (Madhya
Pradesh) Rules, 1985 providing for issuance of licenses for the purpose of
sale and purchase of poppy straw. Rule 37-D provides forissuance of wholesale
(PS-II) and retail license (PS-III) for medical or scientific purpose. Rule 37-M
provides for disposal of balance of poppy straw left with a licensee holding a
license after cancellation or determination of his license.

3. By order datcd 13.5.2011 passed by the respondent no.3, whereby
the petitioner has been called upon to destroy 17015.60 quintals of poppy
straw as pér directions issued by the Union of India, in accordance with law.
" He aggrieved by the aforesaid order and filed Writ Petition No.4564/2011.

6. The writ court by order dated 11.8.2004, dismissed the writ petition
and directed the authorities to ensure that the entire poppy straw available
with the appellant shall be destroyed within a period of 10 days and the
Collector Mandsaur is directed to ensure the compliance of his own order as
well as order passed by this Court, as expeditiously as possible preferably
within a period of 10 days, from today.

7. ~  The appellant being aggrieved by the aforesaid order passed by the
learned writ court filed intra court appeal by the Writ Appeal No.687/2014.
The order was challenged on the ground that the learned single judge while
passing the impugned order has not taken into consideration the provisions of °
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Rule 37M of the Narcotic Drugs and Psychotropic Substances (Madhya
Pradesh Rules, 1985). The Division Bench was of the view that the learned
writ court while déciding the writ petition has not taken into consideration
Rule M of the Rules and the effect of the circiilar and, therefore, set aside the
order dated 11.8.2014 and remitted the matter to the writ court for deciding
the writ petition'a fresh. :

8. After considering the provisions of Section 37 M of the Rules and the
effect of the Circular, the learned writ court dismissed the writ petition on
26.9.2014, Para 7 to 33 are relevant which reads as under :

“07. This court has carefully gone through the writ petition
as well as the relevant statutory provisions governing the
field. In the present case, the Central Government, by
virtue of statutory provisions issued under the NDPS Act
Is permitting cultivation of poppy by the Cullivators and
it is done under the control, supervision and permit, by
the Central Government as well as the State Government.
Section 9 of the NDPS Act, 1985 governing the field reads
as under .-

"9. Power of Central Government to permit, control and
regulate. )

(1) Subject to the provisions of Section 8, the Central
Government may, by rules-

(a) Permit and regulate-

(i) The cultivation, or gathering of any portion (such
cultivation or gathering being only on account of the
Central Government) of coca plant, or the production,
possession, sale, purchase, transport, import inter-State,
export infer-State, use or consumption of coca leaves;

(ii) The cultivation (such cultivation being only on account
- of Central Government) of the opium poppy;

(iii) The production and manufacture of opium and
production of poppy straw; -

(v). The sale of opium and opium derivatives Jrom the_
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Central Government factories for export from India or
sale to State Government or to manufacturing chemists;

(v) The manufacture of manufactured drugs (other than
prepared opium,) but not including manufacture of
medicinal opium or any preparation containing any
manufactured drug from materials which the maker is
Iawfully entitled to possess; ’

(vi). The manufacture, possession, transport, import inter-
State, export inter-State, sale, purchase, consumption or
use of psychotropic substances;

(vii) The import into India and export from India and
transhipment of narcotic drugs and psychotropic
substances; '

(b) Prescribe any other matter requisite fo render effective
the control of the Central Government over any of the
matters specified in clause (a).

(2) In particular and without prejudice (o the generality of
the foregoing power, such rules may-

(a) Empower the Central Government (o fix from time to
time the limits within which licenses may be given for the
cultivation of the opium poppy;

(b) Require that all opium, the produce of land cultivated
with the opium poppy, shall be delivered by the cultivators
to the officers authorised in this behalf by the Central
Government; '

(c) Prescribe the forms and conditions of licences for
cultivation of the opium poppy and for production and
manufacture of opium; the fees that may be charged
therefor; the authorities by which such licences may be
granted, withheld, refused or cancelled and the authorities
before which appeals against the orders of withholding
refusal or cancellation of licences shall lie;

(d) Prescrz:be; tizat'opium shall be weighed, examined and
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classified according to its quality and consistence by the
officers authorised in this behalf by the Central
Government in the presence of the. cultivator at the time
of delivery by the cultivator;

(e) Empower the Central Government to fix from time to
time the price to be paid to the cultivators for the opium
delivered;

(f) Provide for the weighment, examination and

© classification, according to the quality and consistence,

of the opium received at the factory and the deductions
from or additions (in any) to the standard price to be made
in accordance with the result of such examination; and
the authorities by which the decisions with regard to the
weighment, examination, classification, deductions
additions shall be made and the authorities before which
appeals against such decisions shall lie;

(g) Require that opium delivered by a cultivator, if found
as a result of examination in the Central Government
factory to be adulterated, may be confiscated by the
officers authorised in this behalf:

(h) Prescribed the forms and conditions of licences for the
manufacture of manufactured drugs, the authorities by
which such licences may be granted and thé fees that may
be charged therefor;

(1) Prescribe the forms and conditions of licences or peimits

for the manufacture, possession, transport, import
interstate, export inter-State, sale, purchase, consumption
or use of psychotropic substances, the authorities by which
such licences or permits may be granted and the fees that
may be charged therefor; '

() Prescribe the ports and other places at which any kind
of narcotic drugs or psychotropic substances may be
imported into India or exported from India of transshipped;

the forms and conditions of certificates, authorisations or

2831
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permits, as the case may be, for such import, export or
transhipment; the authorities by which such certificates,
authorisations or permits may be granted and the fees that
may be charged therefor.

9A4. Power to control and regulate controlled substances
179_4. Power to control and regulate controlled substances

(1) If the Central Government is of the opinion that having
regard to the use of any controlled substance in the
production or manufacture of any narcotic drug or
psychotropic substance, it is necessary or expedient so to
do in the public interest, it may, by order, provide for
regulating or prohibiting the production, manufacture,
supply and distribution thereof and trade and commerce
therein.

(2) Without prejudice to the generality of the power
conferred by subsection (1), and order made thereunder
may provide for regulating by licences, permits or
otherwise, the production, manufacture, possession,
transport, import interstate, export interstate sale,
purchase, consumption, use, storage distribution, disposal
or acquisition of any controlled substance."

08. It is also pertinent to note that the relevant statutory
provisions in respect of cultivation of poppy and in respect
of other issues relating to cultivation of poppy's are based
upon various international conventions called as the Single
Convention on Narcotic Drugs, 1961 and the SAARC
Convention for Narcotics Drugs and Psychotropic
Substances, 1990 drawn by the United Nations in order to
stop illegal trafficking of drugs. Article 22 and 25 of the
Single Convention on Narcotic Drugs, 1961 reads as
under :-

"Article 22

SPECIAL PROVISION APPLICABLE TO CULTIVATION
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1. Whenever the prevailing conditions in the country or
a territory of a Party render the prohibition of .the
cultivation of the opium poppy, the coca bush or the
cannabis plant the most suitable measure, in its opinion,
for protecting the public health and welfare and

preventing the diversion of drugs into the illicit traffic,

the Party concerned shall prohibit cultivation.

2. A Party prohibiting cultivation of the opium poppy or
the cannabis plant shall take appropriate measures to
seize any plants illicitly cultivated and to destroy them,

- except for small quantities required by the Party for

scientific or research purposes.

Article 25 - o .

CONTROL OF POPPYSTRAW ™

1. A Party that permits the cultivation of the opmm
poppy for purposes other than the production of opium
shall take all measures necessary fo ensure:

a) That opium is not produced from such opmm poppies;
and

b} That the mamq'acture of drugs from poppy straw is
adequately controlled.

2. "The Parties shall apply to poppy straw the system of

import certificates and export authorizations as prowded
in article 31, paragraphs 4 to 15, >

3. The Parties shall furnish statistical information on
the import and export of poppy straw as required for drugs
under article 20, paragraphs 1 d) and 2 b).”

09. Based upon the aforesaid provisions, various statui‘ory
provisions have been framed in order to ensure that no
illegal trafficking take place and it also mandates
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"744. Powers of Central Government to give directions
If74-A. Powers of Central Government to give directions

The Central Government may give such directions
as it may deem necessary fo a State Government regarding
the carrying into execution of the provisions of this Act,
and the State Government shall comply with such
direction. ]"

10. In light of the aforesaid statutory provisions, the
Government of India has framed guidelines dated 30-11-
2009 (Annexure-P-9) and the same provides for destruction
of poppy plant retained by a person beyond his licence
period. State Government of Madhya Pradesh has also
framed N.D.P.S. Rules, 1985 and Rule 37-M specifically
provides for disposal of balance poppy straw. It also
provides for a procedure for destroying the poppy straw
retained by the licensee beyond the licence period.

11. The State Government in exercise of powers conferred

under Sections 8, 10, 65, 71 and 78 of the Narcotic Drugs
" and Psychotropic Substances Act, 1985 has framed the
rules -known as Narcotic Drugs and Psychotropic
Substances Rules, 1985.

12. The contention of the petitioner is that Rule 37-M of
the Rules of 1985 provides for a method of disposing of
the balance poppy straw left with the licencee holding a
license after the cancellation or determination of his
license. Rule 37-M reads as under :-

“37M. Disposal of balance- The following
conditions shall apply to the disposal of valance
(sic:balance) of poppy straw left with a licensee holding a
licence under this Chapter after cancellation or
determination of his licence: '

(a) If the licensee has obtained a new licence for the same
article which is to come into force immediately on the
expiry of the old licence and is granted for the same place

LL.R.[2015]M.P.
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or premises, he may retain his balance of stock of poppy
straw for the purposes of the new licence;

(b) If the licensee's new licence is for different place or
premises he shall on the expiry of the old licence forthwith
deposit has stock of poppy straw with such person as the
District Excise Officer may, by general or special order
appoint for the purpose and shall not remove it thence to
the new shop except under a permit granted by an Excise
Officer not below the rank of Sub-Inspector;

(c) If the licensee has been-granted no other licence he
shall deposit his balance of poppy straw provided in clause
(b) and with the prior sanction of the District Excise
“Officer may dispose it of in lump sum (o any other licensee
of the poppy straw. The stock shall then be transported to
the place or premises of such licensee under a permit
granted by an Excise Officer not below the rank of Sub-
Inspector. In the event of the former licensee being unable
to dispose of his balance of poppy straw within 30 days
from the date of expiry of his stead or if no such new licence
has been granted any licensee of the poppy straw may be
required, under penalty of forfeiting his licence to purchase
the article at such price as the District Excise Officer may,
fix and in any quantity not exceeding that which the
District Excise Officer may determine to be ordznarzly
saleable by him in two months:

Provided that if the poppy Straw is unfit for use the whole
of it or, if the quantity is unreasonably large the excess
may be destroyed under the orders of the District Excise
Officer. The licensee shall not be entitled to any
compensation for any loss suffered in consequence of
action taken under this rule.”

13 In the present case, Clause-A and B are certainly
not applicable. Keeping in view the provisions of law, it is
clear that the petitioner was not granted licenses for the
next year i.e. 2011- 2012.
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14, The balance quantity, which is lefi with the
petitioner is 17015.60 quintal. Proviso to Clause-C of Rule
37-M provides that in case quantity left is unregsonably
darge, the excess may be destroyed under the order of
District Excise Officer. '

15. Rule 37-M(b) provides for a disposal of poppy-
straw within 30 days by the licensee gfter expiry of the
license period in the manner and method dealt in Section
37-M(a) 3(b) and after a period of 60 days no such disposal
can be done. In the present case, the most important issue
is in respect of the quantity left with the licensee after expiry
of the license.

16.  Inthe present case, the impugned order Annexure-
P/8 and the reply filed by the State of Madhya Pradesh
makes it very clear that balance quantity is 17015. 60
quintal. The same is certainly unreasonably large quantity
of poppy straw. A similar matter also come up before this
Court in the case of Devendra Kumar State of M.P.
reported in 2002 4 MPLJ 179 and in the aforesaid.case a
. license was granted under rule 37-D of the Rules of 1985,
which expired on 31.2.2001. The petitioner therein was in
possession of unreasonably large quantity of poppy-straw.
He was in possession of 265 quintal, 31 kg and 500 grms.
He did submit an application for renewal of his license but

his license was not renewed and in those circumstances,

this Court has held that the Provision to Rule 3 7-M(c)
confers power on the District Excise Officer to destroy the
poppy straw, if the quantity unreasonably large. This Court
in the case of Devendra (supra) in paragraph 6 and 7 has
held as under :- :

"B, e Rule 37-M(c) of the Rules is
pertinent. On a scanning of the said rule it is quite vivid
that if a licensee who has been granted no other licence is
under an obligation to deposit the balance of poppy-straw
provided in clause(b) of the said Rules and he may dispose
of the same with the prior sanction of the District Excise

" LL.R.[2015]M.P.



b 1

LL.R.[2015]M.P.

Officer in lump sum to any other licensee of the poppy-
straw. Thereafter the provision lays down the procedure
with regard to transportation of the stock. The
consequences are provided if the licensee does not do it
within 30 days. The proviso is of immense relevance as

that confers powers on the District Excise Officer to

destroy the poppy-straw if it becomes unfit for use the
whole of it or, if the quantity is unreasonably large.

7. Itis not disputed that the term of the licence expired
on 31.3.2001. The petitioner might have applied for-
renewal as contemplated under Rule 37-R of the Rules. In
this case, I am not concerned, whether licence should be
granted or not. It is discernible that filing of an application
for renewal does not enable the petitioner to get away from
the mischief of the Rule as provided under Rule 37-MC
(c). The said rule applies in full force. Hence submission
of Mr. Manish Datt on that score is repelled.”

The quantity in the aforesaid case which was only 265

. quintal was treated to be as unreasonably large quantity

and in the present case the quantity is 17015.60 quintal. It
is certainly unreasonably large quantity and the same has
to be destroyed.

17. It is true that the State Government is granting
licenses under the provisions of Narcotic Drugs and
Psychotropic Substances Rules, 1985. The rules have been
framed by virtue of Section 10 of the Narcotic Drugs and
Psychotropic Substances Act, 1985. The rules relate to
possession, transportation, purchase and sale of poppy
straw.

18.  Section 74(4) of Narcotic Drugs and Psychotropic
Substances Act, 1985 empowers the Central Government to
give direction to the State Governmentis regarding carrying
into execution of the provisions of the Act and it is mandatory
on the part of the State Governments to comply with the
orders passed by the Central Government under Section 74-
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A. The Law Makers have used the word 'shall’ in the aforesaid
statutory provision and it has been categorically mentioned
that the State Governments shall comply with such directions
issued by the Central Government under Section 74-A. The
Central Government in exercise of power conferred under
Section 74-A of the Narcotic Drugs and Psychotropic
Substances Act, 1985 after constituting an expert committee
consisting of Drug Controller of India, Narcotics
Commissioner, Doctors, from all India Medical Sciences, Post
Graduate Medical & Research Institute Chandigarh, Ram
Manohar Lohiyva Hospital, Representatives of States has taken
a policy decision on the basis of report submitted by the expert
committee. The State Governments have been categorically
directed to issue license for purchase and sale of poppy straw
and it has also been directed that the licences shall specify
the quantity that can be purchased or sold,

19.  Clause-(i) of the order dated 30th November, 2009
issued by the Government of India in exercise of powers
conferred under Secnon 74-A of the NDPS Act, 1985 reads
as under :-

“I) All poppy straw which remains unutilised shall
be destroyed and a certificate to the effect and an annual
report for every callander year as at ANNEX to this order
shall be sent by the nodal officer of the State to the
Narcotics Commissioner, 19, the Mall Morar, Gwalior
(M.P.)474006 (Fax:0751-2368111) by June of the
following year.”

20.  The aforesaid order issued by the Central
‘Government makes it very clear that all poppy-straw which
remains unutilised shall be destroyed and a certificate to
the effect and an annual report for every calendar year
shall be forwarded to the Narcotics Commissioner of India.

The aforesaid order of the Government of India is binding
upon the State Governments and there can be no deviation
from the order passed by the Central Governments. The
entire world, not only India is struggling with the misuse

1
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of Narcotic Drugs and Psychotropic Substances and most
of the fundings to various terrorist organizations are being
done through out the globe from the money received on
account of illegal trading of Narcotic Drugs and
Psychotropic Substances, including opium. The abuse of
opium is a cause of worry to the entire international
community and various international conventions are
being held from time to time. The United Nation has also
issued various guidelines in respect of the illicit trafficking
of drugs, which is going on throughout the globe and in
order to ensure that the Narcotic Drugs and Psychotropic
Substances are not being misused incliding opium, various
measures have been taken by the State Governments as
well as the Government of India.

21.  Shri Piyu;h Mathur, learned Sr..Counsel has
vehemently argued before this Court that the order passed
by the Government of India is not having a statutory force

as it has not been issued in the name of the President of
India.

22. = Section 8 of the Narcotic Drugs and Psychotropic
Substances Act, 1985 reads as under :-

8. Prohibition of certain operations. -No person shall (a)
cultivate any coca plant or gather any portion of coca
plant; or

(b) cultivate the opium poppy or any cannabis plant; or

(c) produce, manufacture, possess, sell, purchase,

lransport, warehouse, use, consume, import inter-State,

export inter-State, import into India, export from India or
lranship any narcotic drug or psychotropic substance,

except for medical or scientific purposes and in the manner
and 1o the extent provided by the provisions of this Act or
the rules or orders made thereunder and in a case where
any such provision, imposes any requirement by way of
licence, permit or authorization also in accordance with
the terms and conditions of such licence, permit or
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authorization:

Provided that, and subject to the other provisions
of this Act and the rules made thereunder, the prohibition
against the cultivation of the cannabis plant for the
production of ganja or the production, possession, use,
consumption, purchase, sale, transport, warehousing,
import inter-State and export inter-State of ganja for any
purpose other than medical and scientific purpose shall
take effect only from the date which the Central
Government may, by notification in the Official Gazette, .
specify in this behalf:

l[Provided further that nothing in this section shall
apply to the export of poppy straw for decorative
purposes. ] '

23. The aforesaid statutory provision of law makes it
very clear that the prohibition has been imposed upon
various activities relating to Narcotic Drugs and
-~ Psychotropic Substances and its cultivation and other
activities are subject to the prohibitions under the Act or
Rules or Orders issued from time to time. Section 8 read
with section 74 of certainly empowers the Government of
India to issue orders and the order issued by the
Government of India though it is certainly not a
notification, is certainly an order passed by the
Government of India that too by a competent authority.

14.  Hon'ble Shri Justice G.P. Singh has dealt with the
mandatory and directory provisions in his most famous
Principles of Statutory Interpretation. Chapter-V deals with
Subsidiary Rules. Under Chapter-V Synopsis 6 (e) the use
of shall, may, must and should have been considered by
his Lordship. Inthe word of Hon'ble Shri Justice G.P. Singh,
the use of word 'shall’ raises a presumption that the
particular provision is imperative, however this prima-facie
inference may be rebutted by other consideration such as
object and scope of the enactment and the consequences
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flowing from such construction. In the present case
Narcotic Drugs and Psychotropic Substances Act, 1985 is
a Central Act and the Government of India is infact having
control over the sale, purchase etc., of Narcotic Drugs and
Psychotropic Substances. The Law Makers in order to
ensure that the State Governments which are empowered
to make rules do not deviate from the basic object of the
Act have placed Section 74-A on the statute book and
Section 74-A uses the word "shall’ and therefore, keeping
in view the meaning of the word 'shall’ in a particular
Statute in light of its interpretation as given by Hon'ble
Shri Justice G P. Singh, the statute in question is certainly
a directory provision and by no stretch of imagination, the
State Governments can deviate Jrom an order issued by
the Government of India under the provisions of Narcotic
Drugs and Psychotropic Substances Act, 1985.

24, Ms. M. Ravindran, learned GA has drawn the
attention of this Court towards Clause 25 of the terms

and conditions of the tender notice and the same reads as
under :- ' E

25- g eygeerri— TR F gl YT gowe RwT @
T AR @ 6HE @ 2V ZIT iy va Bfdad s
T BT oY TINTT & Geav FaT 3 fuw-3 e o
VAT 97 OF EreE) @ e @ we 7 o7 et @ i
7% TERT G/ T ey @ (R T frar ar & 3 it
SAVRITY TY 2009~10 7 TAIHT TVT SITAR T,/ T &
VE}W 7 . ”

25. She has also drawn the attention of this Court
fowards the terms and conditions which were applicable
for the year 2009 and 2010 and the same is on record in
Writ Appeal No.6867/2014. The terms and conditions Jor
the year 2009 and 2010 mentioned in Clause 20.6 reads
as under :- .

20.6 g% 2008-09 ¥ wulew vq fare 31—3—2009 &} ST
grdregr mér‘wﬁwmﬁwgmmm' TRIT I8 Gl
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26.  Meaning thereby that the terms and conditions of
the tender document itself reflects that the balance poppy
straw has to be destroyed after the license period is over.

The petitioner once has participated in the tender process
is estopped from challenging the terms and conditions of
the tender. Not only this, it has been stated in the open
court that trading in Poppy-husk after 2015 has been
stopped in all states by the Government of India and there

will be no licenses issued by the Government of India or
by the state government for the next year.

27.  The petitioner in the present case was granted a
licence for the year 2010-2011 and the same expired on
31-03-2011. The petitioner has also submitted an
undertaking, which is on record as Annexure-R-1 and as
per the undertaking submitted by the petitioner the poppy
straw which is available with the petitioner after expiry of
licence period i.e 31-03-2011 has to be destroyed.

28. ~ Keeping in view the totality of the facts and
circumstances of the case, this court is of the considered
opinion that the State Government is Justify in enforcing
the statutory provisions under the NDPS Act and the NDPS
Rules, 1985 as well as statutory directions issued by the
Government of India. Petitioner whose licence period come
to an end has not been able to place any statutory
provisions of law on record which permits the petitioner
to retain the poppy straw stock and to continue with sale
and purchase of poppy straw stock available with him,
even though he does not have a licence. This Court is of
the considered opinion that State Governments do not have
a choice except to follow the directions issued by the
Government of India. Otherwise also as in all of the writ
petitions as the quantity is unreasonably large, no case for
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interference in the matter is made out.

29. In WP No.4565/2011, the quantity, which is
required to be destroyed is 6178.27 quintal and therefore,
again the respondents have rightly passed the impugned
order to destroy the quantity left which is unreasonably
high. The quantity of poppy-husk which is left has to be
destroyed in light of the Rule 37-M. Other wise also in
light of the order issued by the Government of India dated
30th November, 2009 under Section 74 of Narcotic Drugs
and Psychotropic Substances Act, 1985, no case for
interference in the matter is made out,

30.  In WP No.6574/2011 the balance poppy straw
available with the petitioner is 6210 quintal and the same

“again is unreasonably high quantity and it has to be

destroyed in light of the Rule 37-M of Narcotic Drugs and
Psychotropic Substances Rules, 19835.

31.  Resultantly, this court does not find any reason to
interfere with the order passed by the Collector, District
Mandsaur and the authorities are directed to ensure that
the entire poppy straw available with the petitioner is
destroyed within a period of ten days from today and the
Collector Mandsaur is directed to ensure compliance of
his own order as well as this order, as expeditiously as

. possible, preferably within a period of ten days, from today.

32.  The entire poppy straw stock shall be destroyed in
presence of a Committee constituted by the Collector. The
Collector Mandsaur shall constitute a committee for
destruction of poppy straw and the learned Collector shall
ensure that in the committee beside other members, the
following officers shall also be included :-

(a}  Anafficer, not below the rank of Dy. Commissioner
Narcotics,

(b)  An.Officer from the Indian Police Services, not
below the rank of Superintendent of Police/ddditional
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Superintendent of Police,

{c) An office from the State Excise Department, not
below the rank of Dy. Commissioner Excise/Assistant
Commissioner.

The learned Collector shall monitor the destruction of the
entire stock and shall direct the authorities to forward a
comprehensive report to Narcotics Commissioner of India
and to all other authorities as required under the law.

33.  The writ petition is dismissed and other identical
writ petitions are also dis_missed. "

9. It is submitted that the learned writ court has materially erred in not
considering that the directives of the Central Government. He further submits
that directions under Section 74A of the Central Government is not binding on
the State Government. The appellant cannot be deprived of his right to transfer
the balance stock of poppy straw as per Rule 35(M) of the M.P. NDPS
Rules, 1985.

10.  Itisnot in dispute that poppy straw is grown by the cultivators on
behalf of the Central Government under the control, supervision and permit of
the Central Government and State Government. The cultivation of the poppy
is on behalf of the Government and the cultivator has the right over the seed
only, rest of the entire plant and its product is of the Government and any sale
or transfer of any of its product except seed is illegal and accordingly punishable
under the NDPS Act.

11.  Article 25 of the single convention of 1961 provided for control of
poppy straw and further Article 22 mandates to destroy. Section 74A of NDPS
Actempowers the Central Government to issue mandatory directions regarding
carrying into execution of the provisions of the NDPS Act. By direction dated
30th November, 2009, the Central Government specifically directed to destroy
all poppy straw, which remains un-utilized. Rule 37-M specially provide for
disposal of the balance of poppy straw and in case the licensee is not able to
utilize the same during his licence peried, the same has to be destroyed.

12.  Inthe present case, license granted to the appellant was for the year
2010-11, which expired on 31.3.2011. At the time of issuance of license the
appellant gave an undertaking / consent that he shall abide by all the rules,
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conditions and restrictions laid down by the State Government. As per proviso
to Clause (c) of Rule 37-M, if the quantity is unreasonably large the excess
may be destroyed under the orders of District Excise Officer and the licensee
shall not be entitled to any compensation for any loss suffered in.consequence
action taken under this Rule. . :

13.  Inview ofthe aforesaid, we are of the view that learned writ court has
not committed any legal error in dismissing the writ petition and directing the
Collector to monitor the destruction of the entire stock. Writ Appeal No.759/
2014, Writ Appeal 760/2014 and Writ Appeal No. 761 of 2014, are
accordingly, dismissed. :

14. However, Collector is also directed to maintain the whole recor'd and
prepare the C.D. while destroying the excess quantity of poppy straw and
submit its compliance report to the Principal Registrar of this Court. '

dppeal dismissed.
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WRIT APPEAL
Before Mr. Justice Rajendra Menon & Mr. Justice S.K, Gangele
W.A. No. 44/2015 (Jabalpur) decided on 8 April, 2015

RAGHVENDRA SINGH ...Appellant -
Vs. ' o
STATE OF M.P. & ors. . | ...Respondents

A. Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993
(1 of 1994), Sections 69, 70 - Panchayat Karmi/Panchayat Secretary -
Appointment - Whether a candidate belonging to a different Area other
than the village for which the appointment of Panchayat Karmi/
Panchayat Secretary is to be made is eligible for seeking appointment
to the post - Held - Yes, the requirement of scheme is only directory in
nature and not mandatory as it is policy of State Government to transfer
Panchayat Karmi/Secretary from one village to another in the same
District - Appeal dismissed. ) (Paras 2,7 & 8)
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B. Interpretation q}' Statutes -Principle governing local resident .
criteria in the matter of appointment of 'Aanganwadi Karyakarta' cannot
be applied in the case of "Panchayat Karmi'. (Para 6)
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Cases referred :

2015(1) MPLJ 297, 2011(2) MPLJ 392, AIR 2002 SC 2877.

AM Trivedi with S. Patel for the appellant.
A.P. Singh, G.A. for the respondent/State.
Sanjay K. Agrawal with S. Sharma, for the respondent No.7.

JUDGMENT

The Judgment of the Court was delivered by :
RAJENDRA MENON, J. :- Seeking exception to an order dated 9.1.2015
passed by the Writ Court in W.P. N0.7986/2011(s), this Writ Appeal has
been filed under Section 2(1) of the Madhya Pradesh Uchcha Nyayalaya
(Khand Nyay Peeth Ko Appeal), Adhiniyam, 2005.

2. “The only legal question involved in this appeal is as to whether a
candidate who belongs to a different area other than the village for which the
appointment of Panchayat Secretary/ Panchayat Karmi is to be made is eligible
for seeking appointment to the post? According to the appellant the post of
Panchayat Karmi and post of Panchayat Secretary can be filled up only by a
local resident living in a village and not by an outsider. This objection having
been overruled by the Writ Court, this writ appeal has been filed.

3. Facts in brief goes to show that process of appointment on the post of
Panchayat Karmi/ Panchayat Secretary to tlie Village in question was
undertaken and in the said process both the respondent No.7 and appellant
were the candidates. Respondent No.7 was at Srl. No.1 of the select list and
was appointed as Panchayat Karmi as he was more meritorious and was
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found eligible for appointment. This appointment was challenged on various
grounds, mainly on the ground that respondent No.7 is an outsider. Even
though the first Appellate Authority, the Collector upheld the appointment
and said that appointment of a more meritorious candidate is proper, the
Commissioner, Sagar having interfered with the appointment on the ground
that even if, petitioner (Dinesh Kumar Ahirwar) is more meritorious, being an
outsider to the village appointment on the post of Panchayat Karmi cannot be
given to him in view of the scheme for appointment. Matter came to the Writ
Court at the instance of respondent No.7 Dinesh Kumar Ahirwar and the
. Writ Court having allowed the writ petition and approved his appointment
over-ruling the objection with regard to his remdent thls ert Appeal has
been filed.”

4, ShriA. M. Trivedi, learned Senior Counsel took us through the scheme
and the advertisement issued wherein it is stipulated that as far as possible
preference may be given to a local candidate and tried to emphasize that in
the scheme for appointment of Panchayat Karmi as a local candidate has to
be given more weightage and preference, the Writ Court has committed an
error in granting appointment to a person who is not a local resident of the
village. Referring to a Division Bench judgment of this Court in the case of
Neelam Singh Sikarwar Vs. State of M.P. and others -. 2015(1) MPLJ
297 in the matter of appointment of Aanganwadi Karyakarta and the principles
laid down in the said case with regard to a Aanganwadi Karyakarta being a

_ resident of the local village, Shri A. M. Trivedi, learned Senior Counsel argued
that the learned Writ Court has committed an error in rejecting the claim of
the appellant, It was argued that when under the Panchayat Kanm Yojna and
Scheme there is a stipulation to the following effect :

"Qwvnﬁwuwaam:huawmawmfrﬁawa ELEE
& FRae ¥ s gy

The Writ Court has committed an error in rejecting the objection of the
petitioner. It is argued that appointment of Panchayat Karmi and Aaganwadi
Karyakarta are based on schemes. Panchayat Karmis are not civil post holders
and in view of the law laid down in the case of Neelam Singti Sikarwar
(supra), learned Court has committed an error.

5. Shri A. P. Singh and Shri S. K. Agrawal, learned counsel for the
respondents, refuted the aforesaid and invited our attention to ajudgment by ,
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learned Single Bench of this Court in the case of Jai Prakash Batham Vs.
State of M.P. and ors. - 2011(2) MPLJ 392 to say in the matter of appointment
of Panchayat Karmi in the aforesaid case after considering the principles laid
down by the Supreme Court in the case of Kailash Chand Sharma Vs. State
of M.P. - AIR 2002 SC 2877 and various other cases, the question has been
decided and in doing so, no error has been committed. It was argued by Shri
Sanjay K. Agrawal that even if the Panchayat Karmi are not civil post holders
their appointment is made under the M.P, Panchayat Raj Avam Gram Swaraj
Adhiniyam, 1993, that statutory rules are framed for controlling their service
condition and now a Panchayat Karmi and Panchayat Secretary is a District
Cadre Officer, his services are liable to be transferred anywhere in a District
and therefore, requirement of person being a local resident, cannot be applied
and learned Court in relying on the judgment of Jai Prakash (supra) has not
committed any error in allowing the matter.

6. We have considered the rival contentions and we find that petitioner is
solely relying in the judgment in the case of Neelam Singh Sikarwar (supra)
which lays down the principle for appointment of Aanganwadi Karyakarta
and requirement to such appointment is entirely different. An aganwadi
karyakarta is not appointed in accordance to any statutory rules or provisions,

this appointment and the scheme for setting up of Aanganwadi Centres are
not governed by any statutory Rules or regulations, Appointment of Aanganwadi
Karyakarta is done on the basis of a executive scheme formulated and the
requirement and the work of a Aanganwadi Karyakarta is entirely different.
That being so, the principle governing local resident criteria in the matter of
appointment of Aanganwadi Karyakarta cannot be applied in the case of
Panchayat Karmi. In the case of Neelam Singh Sikarwar (supra) the principle
laid down with regard to residence is based on the peculiar nature of duties to

be performed by the Aanganwadi Karyakarta and requirement of the scheme’

which cannot be applied in the case of Panchayat Karmi.

7. In the case of Panchayat Karmi the matter has been considered by a
Writ Court in the case of Jai Prakash (supra) and after taking note of the
judgment of Supreme Court in the case of Kailash Chand Sharma (supra)
the principles have been laid down. In the case of Kailash Chand Sharma
(supra) decided by the Supreme Court, matter pertains to appointment of
Teachers in the State of Rajasthan by the Janpad Panchayat under the statutory
rules governing the panchayat system in the State of Rajasthan and provision

i
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for granting bonus marks based on a residence of a person with regard to
appointment of Teacher by the Gram Panchayat was quashed by the Supreme
Court. In the case of Kailash Chand Sharma (supra), the policy of the State
Government was quashed as it was found to be in violation to the requirement
of Article 14 and'16 of the Constitution. A Coordinate Bench of this Court in
W.A. No.421/2007 - Smt. Sadhana Vs. State of M.P. and others decided
by Hon'ble Chief Justice Shri A. K. Patnaik (as he then was), has held that
merit should be the sole criteria for appointment in the Panchayat and a
meritorious candidate cannot be superseded and denied appointment on the
ground that he is not resident of local locality / village. Such an action is found
to be in contravention to the requirement of Article 16(2) of the Constitution.
In the case of Smt. Sadhana (supra) also the law laid down by the Supreme
Court in the case of Kailash Chand Sharma (supra), has been relied upon.
We find that in the matter of appointment of Panchayat Karmi, the scheme is
formulated is by virtue of the powers available with the State Government
under the M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993, Panchayat
Secretary is a post in District cadre and their services are transferable from
one Panchayat to another within the same District. Once the appointment is
made to a post where an employee being of whichever locality or village is
liable to be transferred to another Panchayat in a village within the District.
The question of appointment of Panchayat Karmi or Panchayat Secretary
being a local resident of the panchayat will not apply. Once a cadre is
formulated districtwise and an employee borne in the said cadre is liable to be
transferred from one village to another, it can never be the intention of the
executive authorities to have a Panchayat Karmi who is resident of a local
authority. It is common ground and judicial notice can be taken of a fact that
Panchayat Secretary and Panchayat Karmi are being regularly transferred
from one Panchayat to another in the same District as a policy of the State
Government and if such a transfer policy is implemented, it is clear intention
of the rule maker that requirement of a person being a local resident is not at
all mandatory in nature. That apart, the provision of the scheme as reproduced
herein above only indicates that it is directory in nature and not mandatory. If
a more meritorious candidate is available, his candidature cannot be rejected
or he cannot be denied appointment only on the ground that he is not resident
of local village where the Panchayat is situated. Such a reason for denying his
appointment will be in violation of the requirement of Article 14 and 16 of the
Constitution, which could not be the intention of rule makers. All these aspects



2850 RamS. Pandre Vs. State of M.P. (DB) I.L.R.[-ZOIS]M.P.

have been considered by the learned Writ Court while rejecting the contention
of the appellant and we find no reason to take a different view.

8. Accordingly, finding no merit, the appeal is rejected.

Appeal rejected.

LL.R. [2015] M.P., 2850
"WRIT APPEAL
Before Mr. Justice A. M. Khanwilkar, Chief Justice &
Mpr. Justice K.K. Trivedi
"W.A. No. 165/2015 (Jabalpur) decided on 25 June, 2015

RAM SWAROOP PANDRE ' ' _...Appellant
" Vs. i
STATE OF M.P. & ors. - ...Respondents

A. Police Regulations, M.P.,, Regulations 10, 12, & 232 -
Departmental Enquiry - Appointment of Enquiry Officer - Whether
Superintendent of Police is the only authority to appoint the Enquiry
Officer to conduct departmental enquiry against the Inspector of Police
- Held - No, as per Regulation 10 read with Regulation 12, Inspector
General of Police, being a Superior Officer than S.P. is also competent
to exercise power of appointing Enquiry Officer to conduct the
departmental enquiry. (Paras5to 9) -

@. gferer fafaasa, .., f3faaT 10, 12, 7 232 — faary wig
— Trgedal sfEert &1 fAgfad — oo @9 yfaw sdhas @ gfaw fias
% freg Ry e 9 dareae g wrgedl after fFfge 59 @ o
wiftrerdr @7 — siffEiRa — =), fafraw 10 wsufoa fafms 12 @ sgaR
gfew weifdieres ), qfew sdhas @ et &9 @ @ faarfia
e Wated @ fad aasal afre @ Pgf 3g v & v e
@ o |aw 2

B. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, M.P. 2005 (14 of 2006), Section 2 - Whether questions of
fact can be allowed to be urged for the first time during the arguments
of an intra-Court appeal, if not agitated while arguing the writ petition
- Held - No. (Para 10)

& WW(MWWWWEE,WM
(2006 T 14), grer 2 — aa1 fedt a=aiaradi= snfia &, 9@ & <A g
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C. Constitution - Article 226 - Writ Petition - Necessary
Party - Allegation of malafide against appointing authority - Held--
Concerned authority against whom malafides are levelled is a
necessary party by riame in the proceedings. - - (Paral0)

T I — I T 226 — Re RSTeT — Jmaeas versre —
frf wter '3 fivg waem o1 afmam - affeiRe - wdg
TREN frad feg swrm awife 2, srfaiat ¥ 9w @ arewae
g 2

Devendra Kumar Tripathi, for'the appellant,
Samdarshi Tiwari, Dy. A.G. for the respondents/State.

ORDER

The Order of the Court was  delivered by :
A.M. KHANWILKAR, C.J. :- Heard counsel for the parties for admission.

The only ground raised before the learned Single Judge, which has
been considered and rejected in terms of order impugned in this appeal dated
09.03.2015 passed in W.P.N0.930/2015 was that the Inspector General of
Police was not competent to appoint the Enquiry Officer, That could be done
only by the Superintendent of Police. As a matter of fact, the Superintendent
of Police, Dindori was himself obliged to conduct the departmental enquiry
against the petitioner.

2. This argument, however, did not find favour with the learned Single
Judge, as can be discerned from the impugned decision. The same argument
is reiterated before us but on this occasion reliance is'placed on the provisions

of M.P. Police Regulations in particular Regulation 232 in support of this
contention. . .

3. The argument though attractive at the first blush will have to be stated
to be rejected because this provision cannot be interpreted to mean that it
prohibits any other Superior Authority to exercise power of appointing Enquiry
Officer to continue with departmental enquiry against the Inspector of Police
as is the case of the petitioner. .

4, In the present case, it is seen that the Irfspector General Zone Shahdol
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who is, admittedly, a Superior Officer than the Superintendent of Police
Dindori, has exercised the power of appointing the Superintendent of Police
Shahdol as Enquiry Officer for administrative reasons.

5. The moot question is: whether the Inspector General of i’olice, Zone
Shahdo] was competent to appoint the Enquiry Officer. For that, we may
usefully refer to Regulation 10 read with Regulation 12 of the M.P. Police
Regulations. No doubt, the petitioner had initially placed reliance on the
provisions of ML.P. Civil Services (Classification, Control & Appeal) Rules,
1966, but keeping in mind the provisions of the said Rules and in particular
the express provision in the Rules of 1966 that the Control & Appeal Rules
will not apply to the Class-III (Non-ministerial) post in the Police Department,
which, however, will be governed only by the M.P. Police Regulations, the
argument about application of Rules 1966 was not pressed further.

6. Therefore, the consideration of the issue rests on the sweep of
Regulation 10 read with Regulation 12 conjointly read with Regulation 232.
Regulation 232, in our opinion, is a directory provision and cannot be
interpreted to mean that the Superintendent of Police of the district in which
the concerned Inspector of Police facing departmental enquiry is working
alone, is competent to appoint Enquiry Officer to conduct the departmental
enquiry. This interpretation is reinforced from the expression “ordinarily” found
in Regulation 232. It is not as if the Superintendent of Police of the same
district himself should appoint the Enquiry Officer or hold the departmental
enquiry as is contended.,

7. On the other hand, Regulation 10 read with Regulation 12, leaves no
matter of doubt that the Inspector General of Police, Range Shahdol, is the
Head for the administrative purposes of the concerned Range and being a
Superior Officer than the Superintendent of Police, would be competent to
exercise power of appointing Enquiry Officer to conduct the departmental
-enquiry against the Inspector of Police working in his Range. Notably, no
. express provision has been brought to our notice that the Enquiry Officer can
be appointed only by the Superintendent of Police and none-else.

8. Be that as it may, we find that Regulation 223 empowers the Zonal
Inspector General of Police or any Police Officer equivalent to the rank of
Inspector General of Police to not only suspend the officer of the rank of
Inspector pending enquiry but also to inflict punishment specified in Regulation
214 and 215, Understood thus, it is unfathomable to countenance the argument
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of the appellant that the Zonal Inspector General of Police is not competent
to appoint an Enquiry Officer to conduct the departmental enquiry against the
Inspector of Police working under him, even though for all administrative
purposes, he is treated as Head of the Police of the concerned Zone.

9. For the aforesaid reasons, we find no in_firmity in the Iconclu'sion
reached by the learned Single Judge for having dismissed the challenge to the
order issued by the Inspector General of Police to appoint an Enquiry Officer.

10. Counsel for the appeliant would then contend that the Inspector

. General of Police, Zone Shahdol is biased against the appellant. However,

from the order under appeal we find that this plea was not taken before the
learned Single Judge: Indeed, counsel for the appellant submits that the plea
has been specifically taken in the writ petition. Assuming that such pleais
taken, it does not follow that the appellant had pressed that plea while arguing
the writ petition. Moreover, from the cause title of the appeal as well as writ
petition, it is noticed that the concerned Inspector General of Police against
whom allegation of mala fide are now levelled across the Bar is not named as
respondent by name in the proceedings. For that reason also, it is notopento
the Court to inquire into the ficts constituting bias qua him. Moreover, the
grievance of the appellant, essentially, is a question of fact which ought to
have been agitated before the learned Single J udge in the first instance and

‘cannot be allowed to be urged across the Bar for the first time during the

arguments of an intra-Court appeal that too at such belated stage when the
Court is about to pass the order of dismissing the appeal. Further, from the
grounds of appeal also, this argument now pressed into sérvice has not been
specifically incorporated. Indeed, the learned counsel for the appellant has
invited our attention to ground (F) in the appeal memo. However, that ground
does not disclose any material facts to constitute malafide exercise of power
by the Inspector General of Police as such. Itisa vague ground to question
the authority of the respondent No.3 to appoint the Enquiry Officer. Thus, it
is not necessary for us to examine this argument any further. :

11, Nevertheless, to assuage the apprehension of thé appellant, he is free
to make representation to the Director General of Police who is the hi ghest
Authority in police establishment, within one week from today and on receipt
thereof, as is assured across the Bar by the counsel for the State, the said
representation be decided on its own merits by the Director General of Police
within one week therefrom. Dependent on the decision of Director General
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of Police, the departmental enquiry against the appellant can proceed further
in accordance with law thereafter. We make it clear that the representation
will have to be decided uninfluenced by any observations made in this order.

12. .IA'ppeal (iisposed of accordingly. o
| | Appeal disposed of.

L.L.R. [2015] M.P., 2854
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 13398/2013 (Jabalpur) decided on 22 October, 2013

CHAMPA RAI (SMT.) & anr. ' - ...Petitioners
- Vs. - .
NAFBESA BI & ors. © ...Respondents

Civil Procedure Code (5 of 1908), Order 1 Rule 10 - Necessary
Party -Petltlonerslplamtlffs herein have claimed declaratory decree
against the respondents with respect of the disputed property stating
themselves to be the co-owners with the proposed defendant who
executed the alleged sale deed in favour of respondents No. 1 to 9 -
Therefore, the said defendant is a necessary Party - So far the
purchasers of the part of suit property from 1 to 9 is concerned, they
shall be bound by the decree which would be passed in the suit by virtue
of Section 52 of the Transfer of Property Act - In the present case
since after execution of sale deed by respondents No. 1 to 9 in favour
of the proposed defendants No. 1 & 2 the petitioners/plaintiffs want
the decree of declaration against them also and thus the subsequent
purchasers subject to the limitation of Section 52 of T.P. Act are also

_mecessary parties. (Paras 10 &11)
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Case referred : _
1976 JLJ 84,

Saket Agralwal, for the petitioners.
R.P. Khare, for the respondent Nos. 1 to 9.
Sheetal Dubey, G.A. for the respondent No.10/State.

ORDER

U.C. ManEsEWARY, J. :- Petitioners-plaintiffs have filed this petition
under article 227 of the Constitution of India being aggrieved by the order .
dated 12.3.2013 passed by II Civil T udge, Class II, Raisen in Civil Original
Suit No.45-A/2005 whereby their application filed under Order 1 Rule 10 of
CPC to implead Smt! Meera Bai and Smt. Savita Bai the purchasers of the
part of the disputed property from respondents No.1 to 9, in pendency of the
impugned suit, and also one Ramesh Chandra Raj as alleged co-parcener/co-
owner of the disputed property, who had transferred the impugned property
in favour of respondents No.1 to 9, as necessary parties, has been dismissed.

2. Having heard the learned counsel of the parties at length, I have
carefully gone through the papers placed on record along with impugned order.

3. It is undisputed fact that impugned civil suit is pending before the trial
Court in the second inning, in the light of the J udgment dated 29.11.2012
passed by this Court in Second Appeal No.610/2007 whereby setting aside
the earlier judgment, the case has been sent to the trial Court with some
directions to decide afresh.

4. It is also apparent from the aforesaid judgment of the remand that
besides the other directions the parties were also extended liberty to amend
their pleadings if necessary.

5. After remanding the matter and pendency of the same before the trial
Court the aforesaid application under Order 1 Rule 10 of CPC was filed on
behalf of petitioners to implead the above mentioned persons as defendants
in the matter, inter alia, in such application it is stated that after purchasing
the part of disputed property by respondents No.1 to 9-from proposed
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defendant Ramesh Chandra Rai through registered sale deed on their turn,
they have transferred the same to proposed defendants No. 1 & 2. So in such
premises, such subsequent purchasers and said Ramesh Chandra Rai who
executed the sale deed in favour of respondents No. 1 to 9 are necessary
parties in the matter and the prayer to implead them is made.

6. The averments of aforesaid 1.A. are disputed on behalf of respondents
by filing the reply contending that such application has been filed at a very
belated stage after years together from the date of filing the suit as the same
was filed in the year 1993, It is also apparent that in earlier inning of litigation
said alleged co-owner Ramesh Chandra Rai was not impleaded as party either
in the trial Court or before this Court in the Second Appeal. In such premises
also the petitioners are not entitled to implead him as party in the matter at this
stage.

7. In oral arguments, Shri R.K.Khare, learned counsel, submits that in
view of the principles of doctrine of lis pendens defined under section 52 of
the Transfer of Property Act, the aforesaid subsequent purchasers are neither
necessary nor proper parties in the matter because they shail be bound with
the decree which would be passed at the final stage of the matter.

8. On consideration the trial Court dismissed the aforesaid application

- mainly on the ground that in the lack of any specific direction of this Court in
the aforesaid judgment passed in Second Appeal permitting the petitioner to
file such application the same has been dismissed.

9. The question involved in this petition requires consideration in the light
of the Full Bench decision of this Court in the matter of Panna and another
Vs, Jeewanlal and another reported in 1976 JLJ 84 in which the categories
of necessary party and the proper parties have been defined, the same is as
under:

5. The forequoted sub-Rule (1) relates to the addition of
parties as plaintiffs only and therefore it is not relevant in the
instant case. The only relevant: provision for answering the
question before us is sub-rule (2). In the forequoted sub-rule
(2) the two expressions (i) "who ought to have been joined"
and (ii) "whose presence before the Court may be necessary"
indicate that there are two categories of parties : (a) necessay
(sic:necessary) party as indicated by the expression "whose
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presence before the Court may be necessary", The Court has
no jurisdiction or power to add a person as a party who is
neither a necessary party nora proper party. We have therefore
to examine whether the applicants fall in either of these
categories. |

8. The Allahabad High Court in a Full Bench decision in
the Benaras Bank v. Bhagwandas [2]. had laid down the tests
for determining the question as to who js a necessary party to
a proceeding which were approved by their Lordship of the
Supreme Court in Deputy Commissioner v. Ram Krishna [3],

. and these tests are as under: .

(D There must be aright to some relief against such party
in respect of the matter involved in the proceedings in question. -

(i) It éhould not be possible to pass an effective decree in
the absence of such a party.

Thus bearing in mind the aforesaid tests, discussed
hereinabove the irresistible conclusion is that the applicants
are not the necessary parties for the reasons to follow.

10.  Itisundisputed fact that petitioners-plaintiffs herein have claimed
declaratory decree against the respondents with respect of the disputed
property stating themselves to be the co-owners with Ramesh Chandra Rai,
the aforesaid proposed defendant who executed the alleged sale deed in favour
of respondents No. I to 9 and in such premises, Ramesh Chandra Rai was
hecessary party in the impugned suit, from the initial stage and in such premises,
Iam also of the view that in the absence of Ramesh Chandra Rai the effective
decree would not be passed in the present matter either for dismissal of the -
suit or to decree the suit. So in such premises, it is held that Ramesh Chandra
Rai is necessary party in the impugned suit.

11, Sofarthe other proposed defendants are concerned, it is undisputed

fact that they are the purchasers of the part of the suit property from the
respondents No.1 to 9 and-in such premises by virtue of section 52 of the
Transfer of Property Act they shall be bound by the decree which would be
passed in the suit between the petitioners and respondents No.1 to 9 and said
Ramesh Chandra Rai, but in view of the proposition laid by the Apex Coturt
taking into consideration the provisions of Order 1 Rule 10 and Order 22
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Rule 10 of CPC and section 52 of Transfer of Property Act that after
transferring the suit property by a party of the suit normally the seller did not
have interest to prosecute or defend the matter or to look after such litigation
but the interest of the purchasers of such property remain under dispute in the
suit, although such purchasers did not have right to take a different defence on
filing the separate written statement but in any case insucha situation in order
to defend the suit and to avoid the multiplicity of the litigations such purchaser
should be permitted to join the pending suit and the proceedings. But inthe
case at hand, after execution of the sale deed by respondents No. 1 to 9in
favour of proposed defendants No. 1 and 2 the petitioners plaintiffs want the
decree of declaration against them also and in such a situation to decide the
dispute raised in the plaint by the existing parties of the suit and the proposed
defendants No.1 and 2 the subsequent purchasers subject to limitation of
section 52 of Transfer of Property Act are appeared to be necessary parties
in the matter. The same is held.

12.  Inthe aforesaid premises, the approach of the trial Court dismissing
the aforesaid application of the petitioner is not sustainable. Consequently, by
allowing this petition the impugned order is set aside and by allowing the
impugned application filed under Order 1 Rule 10 CPC, the petitioners are
permitted to implead the proposed persons as defendants No. 12 to 14. Such
correction be carried out before the trial Court within one month from today.
Pursuant to it, the existing respondents/defendants are also extended a liberty
to amend their pleadings in the light of the aforesaid impleadment of the parties.
Such exercise be carried out within further fifteen days from the date of
incorporating the names of the aforesaid proposed defendants in the suit. The
trial Court is directed that on filing such application for amendment within the
aforesaid period the same be considered in compliance of the aforesaid
direction in accordance with the procedure prescribed under the law. It is
needless to say that impleading the aforementioned proposed defendants on
record may be at liberty to file their written statements in the matter but subject
to limitation and provision of section 52 of the Transfer of Property Act.

13.  Onperusing the aforesaid earlier judgment of this Court passed in
Second Appeal, it is apparent that on remanding the matter the parties were
extended liberty to amend their pleadings and to adduce their defence but
neither of the parties was extended any liberty to implead any person as party
in the suit, but in view of the aforesaid elaborate discussion so also the
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circumstances of the matter and in the light of the aforesaid Full Bench decision
of this Court the proposed persons prima facie are found to be necessary
parties in the impugned suit and therefore, in addition to the aforesaid earlier
judgment passed by this Court in Second Appeal by allowing this petition in
the aforesaid manner the petitioners are permitted to implead the proposed
persons as additional defendants in the suit.

14.  Petition is allowed with the aforesaid observations directions and liberty.

Petition allowed.

LL.R. [2015] M.P., 2859
WRIT PETITION. )
Before Mr. Justice U.C. Maleshwari
W.P. No. 17969/2013 (Jabalpur) decided on 22 October, 2013

GAJADHAR PRASAD _ : ...Petitioner
Vs. ’
SMT. SHAKUNTALA MISHRA ...Respondent

A, Evidence Act (1 of 1872), Section 137 & 154 - Declaring

@ witness as hostile and permitting to cross examirie him - Affidavit
under Order 18 Rule 4 C.P.C. was filed on 23.11.12 and witness was
cross-examined on 03.09.2013 - No prayer was made either to declare
him hostile or sought permission for re-examination - After 16 days,
an application was filed for declaring the witness as hostile - Held -
"Permission could be given by the court till the witness is under
.. examination in witness box and not at a later stage - Application rightly
" rejected. _ (Paras S & 6)
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"B. - Evidence Act (1 of 1872), Section 1i4(e) - Presumption
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. regarding judicial gcts - 1t was argued that examination of the witness
was carried out in absence of the counsel though his presence is marked,
in the lack of the affidavit of the concerning advocate such version is
not reliable - The court is bound to presume that the deposition of said
witness was recorded in the presence of the petitioner's counsel in view
- of the provision of presumption enumerated u/s 114(e). -~ (Para8)

& Iy SfefaT (1872 #1 1), awr 114(5) — =T I’ @
Harfé:rfrwm?wr g 9@ fear war fe@ wefl o1 e e <7
suRafy 4 fear o, gefl Swar SuRerfy ofea 91 15 2, waftm
aftraaar ¥ T9A—TF B IIE A Saq oA fazawiy 98 @ — arT 114()
@ Fafa fad T sueeen @ Suse @ gfeTa e g e
SUERYT H31 @ fod wreq @ o 9aa wieh @ afrnew o @ aftaan
w1 Sufeifa & << fad md of)

C. ‘Constitution - Article 227 - Scope of interference of High
Court in the order passed by the trial court under its vested discretionary
jurisdiction - Impugned order passed by the trial court under its vested
discretionary jurisdiction - It is settled law that such orders passed by
the sub-ordinate courts under the vested discretionary jurisdiction of
such courts, should not be interfered at the stage of revision or writ
petition under Article 227. - (Para 9)

7 IurT — BT 227 — famror =Ty 571 Sud fafa
ddfre afteRar ¥ oRa sy ¥ 9o wTEy @ TwEy 3 i —
framor =marew gy i@ fear = anafia smew wud fafea d3fes
afreIRar & sfwia & — a8 geenfa fafkr 2 f5 asiaeer <armeal grr
s it Hafvs sfteRar 9 dofa e fad ™ R st &
tﬁﬁmmﬂi@azzra%aﬂaﬁtmﬁaﬂa}wwmﬁuﬂiﬁm
ST i |

D. Practice - Court can permit a person who calls a witness
to put question to him which might be put in the cross-examination at
any stage of the examination of witness - However, such permission
could be given by the Court till the witness is under examination in the
witness box and not at later stage. (Para 6)

24 ygfy — =ararery ¢ wfed &1 Wt fefl g ® gEma 2,
il & wheor 3 foft # uwa w S ¢ur we gy @ fad agafa 2
a®ar 3 Wl 5 swe whdao ¥ ger o wwar 8 — g e g
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Cases referred :

"AIR 1964 SC 1563, AIR 1973 SC 76, AIR 2011 SC 1353, -
Kamlesh Dwivedi, for the petitioner. _
(Supplied: Paragraph numbérs)
ORDER ‘ |
U.C. MAHESHWARI, J. :- Heard on the question of admission.

2. The petitioners/ defendants have filed this petition under Article 227
of the Constitution of India being aggrieved by the order dated 25.9.2013
passed by 1% Civil Judge Class-I, Churhat District Sidhi inC. 5. No.91-A/
2013, whereby their application filed under Section 154 of Evidence Act r/w
Section 151 of CPC declaring their witness Shivnath to be hostile and
permitting them to cross-examine him by placing the leading questions, has
been dismissed.

3.. . The petitioners' counsel after taking me through the papers placed on
record along with the impugned order including the deposition of the aforesaid
witness Shivnath (Ann. P.2), argued that the affidavit of such witness under
Order 18 Rule 4 of CPC was filed on behalf of the petitioners on 23.11.2012
and such witness was cross-examined on behalf of the private respondents
on 3.9.2013. As alleged in such cross examination he has stated the fact
contrary to his in chief stated in the aforesaid affidavit. Thereafter, the impugned
application under Section 154 of Evidence. Act t/w Section 151 of CPC to
declare such witness to be hostile and permitting them to cross examine him
by leading questions was filed on 19.9.2013, but the same has been dismissed
by the trial Court without considering the averments of the affidavit of such
witness as well as the version of cross-examination. He further said that i in
view of the provision of Section 137 of Evidence Act.and of settled position
of law, if the witness of the party atany stage of his deposition states contrary
to the earlier statements in chief or against the interest of the party, who called
him then on making the request to declare such witness to be hostile and
permit such party to cross examine such witness then the Court is bound to
declare such witness to be hostile and permit the party like the petitioners to
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cross-examine such witness. In support of his contention he also placed his
reliance on a decided case of the Apex court in the matter of Dahyabhai
Chhaganbhai Thakkar Vs. State of Gujrat reported in AIR 1964 SC 1563.
He also argued that the examination of such Wwitness Shivnath was carried out
in the absence of the counsel of the petitioners, so in such premises aforesaid
prayer could not be made on the same day. With these submission he prayed
to allow his application by setting aside the impugned order by admitting and
allowing this petition. '

4. Having heard the counsel keeping in view his arguments, I have perused
the papers placed on record along with the impugned order.

5. True it is, that the examination in-chief of witness Shivnath was
submitted in the shape of the affidavit under Order 18 Rule 4 of CPC on
23.11.2012 and thereafter he was cross-examined on behalf of the respondents
on 3.9.2013. It is apparent fact that after recording the cross-exaimination of
such witness no prayer to declare this witness to be hostile was made on the
same day. Even it was also not pointed out that any ambiguity has come in the
cross-examination, for which re-examination of the witness is necessary. But
near about after sixteen days from the date of cross examination the impugned
application was filed. Before proceeding further, I would like to reproduce
the relevant part of the aforesaid case of the Apex Court cited by the petmoners
counsel. The same is read as under :-

. T T The Court, therefore, can permit a person,
who calls a witness, to put question to him which might be put
in the cross-examination at any stage of the examination of the

"

6. In view of the aforesaid verdict of the Apex Court, it is apparent that
Court can permit a person who calls a witness to put question to him which
might be put in the cross-examination at any stage of the examination of the
witness. In such premises such permission could be given by the Court till the
witness is under examination in witness box and not at later stage. In the case
at hand it is apparent that on 19.9.2013 the date of filing the impugned
application the witness was not under examination in the witness box because
his deposition was already recorded on 3.9.2013. Therefore, in view of
aforesaid dictum of the Apex Court the impugned application could not have
been allowed by the trial Court, because at appropriate stage neither such
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objection was taken nor any prayer to declare such witness to be hostile was
made. It is also apparent from the deposition sheet of the witness that after
completion ofhis examination no prayer to ask any question in re-examination
was made on behalf of the petitioners.

7. Sectlon 154 of Evidence Act also provides that the Court may permit
a party like petitioner who calls the witness to put question to him which might
be put in the cross-examination of the adverse party, it does not speak to
recall the witness to declare him to be hostile and permit the party, who called
himto Cross- examine him,

8. So far the arguments advanced by the petitioners' counsel that
examination of such witness was carried out in the absence of the counsel of
the petitioners is concerned, firstly in the lack of any affidavit of concerning
advocate such version is not reliable, secondly as per proceeding of the trial
court the presence of the counsel] on behalf of the petitioners has been marked
and in view of provision of presumption enumerated under Section 114 (€) of
- Evidence Act, which says that all the judicial or official act are presumed to

" be correct unless the contrary is proved, mere on oral argument such -
proceedings of the trial Court could not be disbelieved. The Court is bound
to presume that the deposition of said witness was recorded in the presence
of the petitioners' counsel. Hence, such argument of the counsel is failed.

0. -In the aforesaid premises, it is apparent that the trial Court has not
committed any error in passing the impugned order and dismissing the aforesaid
application of the petitioners. Even otherwise the impugned order being passed
by the trial Court under its vested discretionary jurisdiction could not be
interfered in view of the settled proposition that when subordinate court passes
any order under it's vested discretionary jurisdiction then.same could not be
interfered by the High Court either under the revisional jurisdiction vested
under Section 115 of CPC or under the superintendent jurisdiction of this
court vested under Article 227 of the Constitution of India. Such principle has
been laid down by the Apex court in the matter of Managing Director (MIG)
Hindustan Aeronautics Ltd. Balanagar Hydrabad and another Vs. Ajit
Prasad Tarway Manager (Purchase & Store) Hindustan Aeronautics Ltd.
Balanagar Hydrabad reported in AIR 1973 SC 76 and in the matter of
Kokkanda B. Poondacha Vs. K. D. Ganpathi reported in AIR 2011 SC
1353,.
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10.  Apart the aforesaid it is apparent from the available record that after
closing the evidence of both the parties the case is fixed for final argument. So
in such premises it appears that the petitioner has filed the impugned application
and after dismissal of the same this petition only to cause delay in disposal of
the case. So, in such premises also this petition could not be entertained.

11. - Inview of the aforesaid discussion, I have not found any irregularity,

illegality or any thing against the propriety of law in the order impugned.

Consequently, this petition being devoid of any merits deserves to be and is
hereby dismissed.

_ - Petition dismis.s:ed
LL.R. [2015] M.P., 2864
WRIT PETITION

Before Mr. Justice Sanjay Yaday
W.P. No. 2015/2014 (Jabalpur) decided on 6 February, 2014

BRIJESH SHUKLA & ors: ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

Service Law - Appointment - Qualification - Petitioners although
hold Diploma/Degree in Pharmacy but not registered with M.P.
Pharmacy Council - Only registered Pharmacist can compound,
prepare, mix or dispense any medicine on the prescription of 4 medical
practitioner - Advertisement has to be considered in the stipulation
-contained in Pharmacy Act Petitioners were rightly not considered -
Petition dismissed. (Paras 4, 11 to 15)

waT ey — Agfaa — sgar — ardtrr gaft v 3 fewr /75
aR% 8 5y a9 srfdt uRug & wrer uoflqa odf § —Fafecar =)
@ ey geeh fafaa el W) f9a voflga erifRre € T stal
1 &1-aftsrer, fefo, BT ar faaror o= a@ar @ — s afirfoe

gafdfe Taf @ Fgar fAeme w fEr fear o aifey — g «t

Sfaa wu 4 far ¥ =8 faur ™ — @faer aflsr

Cases referred :
(2003) 9 SCC 519, 2007(9) SCC 192, AIR 1997 SC 2131.
K.C. Ghildiyal, for the petitioners.

¥
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S.S. Bisen, G.A. for the State/respondent on Advance Notice. _
| (Supplied: Paragraph numbers)
ORDER
SANJAY YaADAv, J. :- Heard on admiss;ion.

2. Communication dated 30.11.2013 by the Chief Medical & Health
Officer, Rewa; whereby, the petitioners have been informed as to reasons
why they are not eligible for being appointed as Pharmacist (contractual) has

-been assailed. The petitioners also seek quashment of select list dated
31.07.2013 and for direction to consider the candidature of the petltloners
for appointment as Pharmacist (contractual)

3. Relevant facts in nutshell are that the applications were invifed on
26.12.2012 for appointment as Pharmacists, Data Entry Operators and |
Support Staff on contract basis in National Rural Health Mission from the
persons having requisite qualification. The last date for submitting thc. A
applications was 15.01.2013.

4, The petitioners though Diploma/Degree in Pharmacy were not
-registered with the Madhya Pradesh Pharmacy Council prior to 15.01.2013
were not considered which led the petitioners to challenge the select list dated
31.07.2013, vide writ petition No.13858/2013 on the ground that the
registration with the Madhya Pradesh Pharmacy Council was not prescribed -
as necessary qualification in the advertisement and by clarification it was
provided that the incumbent shall produce registration at the time of signing
the agreement as such the rejection of their candidature on the ground that-
they were not having registration as on 15.01.2013 was per se illegal.

5. The writ petition was disposed-of on 16.09.2013 in the following terms :

"Having heard the learned counsel for the parties it is observed
that the question as to what are the requisite, necessary
qualifications for which marks had been given to each individual
candidate for possessing the same, whether or not candidate
possesses the qualification as on the cut off date prescribed,
whether registration with the Pharmacy Council was an essential
qualification or not and whether candidates have wrongly been
awarded extra marks for diploma in Pharmacy, Degree in B.
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Pharma and M. Pharma, are all questions which are required
to be looked into by the appointing and selecting authority
concerned. It is also observed that this court in W.P. No. 12417/
2013 by order dated 31.07.2013 directed the authorities
concerned tolook into the grievance of the petitioners therein
and pass a reasoned order and if necessary, also give an
opportunity to those candidates who are adversely effected
and the exercise is yet to be undertaken by the authorities.

In the circumstances and in the line of the order passed
in W.P. No. 12417/13, the present petition is also disposed of
with similar direction to the effect that in case the petitioners
as well as the respondents no. 6 to 11, if so advised, file a
representation before the authority concerned within 15 days

. from today bringing to his notice their grievance, the authority
concerned shall consider and decide the same in accordance
with law by passing a reasoned order and if so required, shall
also give an opportunity to those candidates whose name is
required to be removed from the select list in exercise of the
aforesaid process undertaken by the respondents/authorities.

Let the aforesaid exercise be completed within six
weeks,

It goes without saying that appointment if any, made,
pursuant to the impugned order and select list dated
31.07.2013 and 14.08.2013 would be Sllb] ect to the ultimate
decision taken by the authorities."

6. It was in pursuant to the direction in writ petition No.13858/2013,
the claim of the petitioners has been considered and since the petitioners
were not registered with M.P. Pharmacy Council ason 15.1.2013, the last
date foraccepting the application, they have been informed vide impugned
communication.

7. The question is whether in the given facts petitioners' non
consideration for appointment warrants any interference.

8. The petitioners does not dispute that the cut off date for considering
the eligibility criteria was 15.1.2013. This aspect isalso in consonance
with the principle of law laid down in Shankar K. Mandal v. State of Bihar:

L)

(7]
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(2003) 9 SCC 519 wherein it has been:

9.

- 10.

11.

"5. ... The principles culled out from the decisions of this Court
(See Ashok Kumar Sharma and ors.v. Chander Shekhar
and Anr. (1997 (4) SCC 18, Bhupinderpal Singh v. State
of Punjab (2000(5) SCC 262 and Jasbir Rani and ors. v.
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State of Punjab and Anr. (2002 (1) SCC 124) are as follows:

(1) The cut off date by reference to which the eligibility
requirement must be satisfied by the candidate seeking a public
employment is the date appointed by the relevant service rules.

(2) If there is no cut off date appointed by the rules then such
date shall be as appointed for the purpose in the advertisement
calling for applications.

(3) If there is no such date appointed then the eligibility criteria °

shall be applied by reference to the last date appointed by
which the applications were to be received by the competent
authority.™

It is also a trite proposition that the determination of eligibility, if
mistaken, may be corrected [see : State of Punjab v. Swaran Kaur 2007
(9) SCC 192].

The principle of law is settled that it is within the domain of the
appointing authority to lay down requisite qualifications for recruitment to
Government Service. [See The Commissioner, Corporation of Madras v.
Madras Corporation Teachers Mandram (AIR 1997 SC 2131].In The
Commissioner, Corporation of Madras (supra) it has been held :

"4. ... It is well settled legal position that it is the legal or
executive policy of the Government to create a post or to
prescribe the qualifications for the post. The Court or Tribunal
is devoid of power to give such direction. ... "

Furthermore, Section 42 of the Pharmacy Act provides for

that;

"42.  On or after such date as the State Government may
by notification in the Official Gazette appoint in this behalf, no
person other than a registered pharmacist shall compound,
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prepare, mix, or dispense any medicine on the prescription of
amedical practitioner.

Provided that this sub- section shall not apply to the
dispensing by a medical practitioner of medicine for his own
patients, or with the general or special sanction of the State
Government, for the patients of another medical practitioner.

Provided further that where no such date is appointed

by the Government of a State, this sub- section shall take effect
in that State on the expiry of a period of 4] eight years] from
the commencement of the Pharmacy (Amendment) Act, 1976."

12. Thus,itisonly aregistered Pharmacist who can compound, prepare,
mix or dispense any medicine on the prescription ofamedical practitioner.

13. ° The advertisement, in the considered opinion of this Court has to
be interpreted and understood in the context of the stipulations contained in
the Pharmacy Act, 1948 and the Rules framed thereunder.

14, In the case at hand as apparent from the advertisement that an -
incumbent must have diploma/degree in Pharmacy (@ udtem — wrfell
fwitar / f¥47 adlamm). The appointment since is on the post of pharmacist in
National Rural Health Mission, it can safelybe presumed that on appointment
he has ‘to compound, prepare, mix or dispense any medicine on the
prescription of amedical practitioner, which as per statute can only be by a
registered pharmacist. Such a qualification, i.e. having aregistration is implicit
inthe qualification desired vide advertisement, learned counsel for the petitioner
though has relied on a clause in the advertisement i.e.

“BHIRRT B 7% TR Ay Br wefie ¥ Toie & seerg
formeT & =21 o 3 wifdren Frgfe & smiw ¥ a7 Sw A o
[ arvaefl srpeer evaTaR B & O Yoiae 1 aiftrerd wgg w1

- to substantiate the submissions that the registration after cut off date
till the date when agreement was to be entered. Close reading of the clause
- relied upon by the learned counsel however does not support the contention.
The clause only suggest that since the stipulation about the registration
with pharmacy council was not mentioned in the advertisement, the same
must be ascertained at the time when appointment. Thus there is no extension
of cut'off date to acquire a registration.
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15.  Inview whereof, the decision arrived at by the respondents that
since on the cut-off datei.e. 15.1.2013, the petitioners were not registered
as pharmacist, were not eligible cannot be faulted with.

Consequently, the petition, being not-worth admitting, is dismissed in
limine. No costs, ‘

) " Petition dismissed.
LL:R. [2015] M.P., 2869
- WRIT PETITION

Before Mr. Justice Sanjay Yadav
W.P. No. 12927/2009 (Jabalpur) decided on 17 June, 2014

LEELADHAR PURIA S ’ ...Petitioner
Vs. o B '
GENERAL MANAGER WCL & ors. ) ...Respondents

Payment of Gratuity Act (39 of 1972), Section 3(A} - Grant of
interest ont account of delayed payment - Controlling Authority while
granting gratuity also directed payment of interest on a finding that
the employer was guilty of delayed payment - Appellate Authority set-
aside order. of grant of interest - Held - Since petitioner tendered
resignation on 04.11.1998 and he approached respondent for grant of
gratuity on 09.02.2009 which was paid on 16.03.2009 - There is no
delay in payment - Delayed payment is due to the employee's own
fault - Interest is not payable - Petition is dismissed. (Paras3 & 9)

SYRTT W1 A7 (1972 @7 39), arer 3(7) ~ faeifda gma= @
FAEHY T JGH w1 — Frazoea oo 3 suer @4 99y 3w
fred @ smar w ¥ s i gram o <9 o, = @ e
&1 Y PRy faar — afihy st ¥ = wam 6@ & sy &)
Fared foar — affreifa — 9f% arft 3 04.11.1908 F warTeR fear e
. SUd SUEH & WRA B oy weweff R 00.02.2000 F wud frar frawr 99 -
16.03.2009 &1 FTAT f6am T — e ¥« fras .2 — faofaw
A FHAN! @ WE P Tad F BRO gI;T & — = oF A8 L~
aifast @i | .
S.K. Dubey, for the petitioner.
Anoop Nair, for the respondents. ‘
— (Supplied: Paragraph numbers)
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ORDER

SANJAY YADAV, J. :- With consent of leamed counsel for the parties,
 the petition is finally heard.

2. Order dated 14.10.2009 passed by the Appellate Authority under
Payment of Gratuity Act, 1972 to the extent it modifies the order dated
11.06.2009 passed by the controlling Authority under Payment of Gratuity
Act, 1972 of granting interest on the gratuity is being assailed vide present
writ petition. -

3. Employed as Senior Technical Inspector with respondent Western Coal -
Fields Itd. petitioner tendered his resignation from services on 04.11.1998 .
and contested Madhya Pradesh State Assembly Election and elected as member
of legislation Assembly. The petitioner was prosecuted by the Central Bureau
of Investigation under Section 420, 468 read with Section 120 B of the Indian .
Penal Code and Section 5 (1)(d) read with Section 5(2) of Prevention of
Corruption Act, 1947. The prosecution ended in acquital on 26.10.2007.
During all these years i.e. from 1998 the petitioner did not apply for service
gratuity. The application for gratuity vide form-I was filed on 09.02.2009
whereon the respondents prepared a cheque of Rs.1,58,470/- vide cheque
No.412427 dated 16.03.2009. The petitioner, however, preferred an
application before the Controlling Authority under Section 7(4) of 1972 Act.
The Controlling Authority while affirming the entitlement of the petitioner of an
amount of Rs. 1,58,470/- towards gratuity also directed for payment of
Rs.166394/- interest @ 10% per annum from 04.11.1998 till 07.05.2009 on
a finding that the employer was guilty of delayed payment. The reason find -
mention in the conclusion arrived at by the Controlling Authority vide order
dated 11.06.2009 in the following terms :

" ST vl g1 U Y Y SIfieRT U Wiew @ argelien | W §
[% SMHTR & Yarerd, TTegar A & T9w d P fEe 98 ¥ | 9w
UGt SR Jar iy o feHis 4 /11 / 1998 & T ® 37 8) 9l
§ | ARieTs BRT W Y g filad due @ 0% 2 @ IuR ames
P faeg B S AT S D B Tan &l fhar 7 | SEfs sree
@ UF f&H1w 4 /8 /08 & Iqeiie W W & ¥ W Qe g
Y I M P BRT SIS RIE 1 M 1 f5g wR 3 gare &
T 9t | 39 AfRTT smdgs FT JESE 116 /6,782 9 20 /9 /83
e TSI 1T Tar e R 20 /9 /83 D wura | St FeieiaT Tarer
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BIE B DIg LY TR HE 601 T | 56 IR FaRISTF & BT
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ﬁmmﬂwﬁiaﬂéwmﬁsﬁiﬁwﬂvﬂtﬁmﬁnﬁ

I =R ar ST adl & 718 998 gRr B fagre 29 2 Refy
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158470 / — T fawiib 4 /11 /1998 ¥ f&=11% 7 /5 /090 @ 10 ufyeq

AEE BV TR A AART A SR 1,66,394 /— ¥} U BT B AR

g1
4, This order of grant of interest has been set aside by the Appellate
Authority vide impugned order on the finding that the claimant did not apply
in prescribed form for payment of gratuity within the time stipulated under
statutory Rules. '

5. The order is being assailed on the ground that the Appellate Authority
committed grave error in holding that the petitioner is not entitled for the interest
on the gratuity. Reliance is placed on the decision by a Division Bench judgment
in Mohanlal /0 Nannomal v. Appellate Authority under Payment of Gratuity
Act.

6. Respondents on their turn have supported the order passed by the
Appellate Authority contending inter alia that the petitioner having not applied
for gratuity under the Rules cannot but has to blame himself for non-entitlement
of interest. In respect of the decision in Mohanlal (supra), it is contended
that in the said case the issue was non grant of gratuity for not applying within
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time and not as regard to interest on gratuity. It is contended that since the
petitioner applied for gratuity after ten years, he is rightly been held not entitled
for interest:

7. Considered the rival submissions.

8. Section 7 of 1972 Act makes provisions regarding determination of
the amount of gratuity. Sub-Section (1) of Section 7 stipulates that a person
who is eligible for payment of gratuity under the Act or any person authorized
in writing to act on his behalf shall sent a written application to the employer,
within such time and in such form as may be prescribed for payment of such
gratuity. True it is that because of sub-section (2) and (3) an employee does
not get disentitled for gratuity even if an application as referred to in sub-
section (1) is not sent. It is sub-section (3A) which comes into operatlon ina
case of delayed payment for grant of interest. It stipulates : :

"(3A) If the amount of gratuity payable under sub-section
(3) is not paid by the employer within the period specified in
sub-section (3), the employer shall pay, from the date on which
the gratuity becomes payable to the date on which it is paid,
" simple interest at such rate, not exceeding the rate notified by
the Central Government from time to time for repayment of
long-term deposits, as that Government may, by notification

specify :.

Provided that no such interest shall be payable if the
delay in the payment is due to the fault of the employee and
the employer has obtained permission in writing from the
controlling authority for the delayed payment on this ground.”

9. Thus, where the fault is attributed to ﬂ-lf; employee and when established
beyond doubt that the delayed payment is because of the employees own
~ fault,no 1nterest is payable.

10.  In the case at hand having tendcred resignation on 04.11.1998,

petitioner contested and won the assembly elections. Thereafter he was
proceeded against for an offence under Section 420, 468 read with Section
120 B of the Indian Penal Code and Section 5 (1)(d) read with Section 5(2)
of Prevention of Corruption Act, 1947. It is only after his acquittal that he
approached respondents on 09.02.2009 for gratuity which was paid on

]

s
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16.03.2009. Thus from the date of sanction there was no delay in payment
but the unexplained delay in raising the demand for gratuity being attributed to
the petitioner, the Appellate Authority rightly disentitles him of interest.

1. The decision in Mohanlal (supra) relied by the petitioner turn onits -
own facts as in the said case the claimant was denied the gratuity on the
ground of delay in raising the claim. This aspect is borne out from the facts
narrated in prargraph 2 of the judgment, that, because of belated application
the claim was denied holding that controlling Authority has no jurisdiction to
entertain time barred claim. It was in the realm of these facts that an
interpretation to section 7 and the Ruiles framed thereunder was caused,
holding : i ' '

" 5-A. It is wrongly held in the impugned order that Controlling
- Authority has no jurisdiction to accept belated filing of the
- annexures as that holding ignores vesting by the relevant Rule’
itself jurisdiction in Contrelling Authority to act to the contrary
and accept a belated application or for that matter belated
filing of annexures to complete an application filed within time.

6. We revert to the other ground which prevailed with,
the Appellate Authority in golding that the claim petition was
not maintainable because application filed with the employer °
by the employee under Rule 7(1) was time barred. That has a
short and also a long answer, Sub-rule (5) of Rule 7 effectively
rebuffs that contention. It provides that on the sole ground

- that gratuity was claimed late and application was not made
within specified period to the employer the ciaim shall not be
treated invalid. However, the same provision also contemplates
that if there is any dispute and if there is any controversy in
regard to belated application that shall be resolved by the
Controlling Authority. Evidently, for the first time in appeal,
the ground was urged to deprive the Controlling Authority of
its jurisdiction envisaged under Rule 7(5) to deal and decide.
the controversy. That apart, it has been ri ghtly urged by Shri
Lahoti, appearing for the petitionér/employee, that neither ‘
Section 7(1) nor Rule 7(1) is mandatory. That is made clear
not only by Sub-rule (5) of Rule 7, but by the other parts of
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the parent provisions contained in Section 7. Sub-section (2)
makes it employer's duty to determine the amount of gratuity
and to give notice in writing to the employee of the gratuity
payable "whether an application referred to in Sub-section (1)
has béenmade or not". Sub-section (3) obligates the émployer
to arrange payment of the gratuity within the time prescribed
and by Sub-rule (4) he isrequired to deposit with the Controlling
Authority such amount as he admits to be payable by him
against gratuity. It is noteworthy that neither Clause (a) of Sub-
section (4) nor the explanation appended to it prescribes any
period of limitation for making application to the Controlling
Authority for deciding dispute of non-payment of gratuity."

b

12.  The judgment in Mohanlal (supra) as apparent therefrom is not on
. the issue of grant of interest and is therefore not a precedent qua sub-section
(3A) of Section 7 of 1972 Act, as would render any assistance to the petitioner.

13. Having thus considered, petition deserves to be and is hereby
dismissed. No costs.

Petition dismissed.

L.L.R. [2015] M.P., 2874
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 8471/2014 (Jabalpur) decided on 19 June, 2014

K.K. TAMRAKAR : ... Petitioner
Vs.
STATE OF M.P. & anr.. ...Respondents

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 10(i) to (iv) & Rule 12(2)(a) & (b) - Suspension Order - Challenged
on the ground of competency of Commissioner despite there being a
delegation of power under Rule 12(2)(a) & (b) - Held - As per notification
except Director all Class1 Government Servant posted under the control
of Commissioner and since the petitioner does not hold the post of Director,
Commissioner being a disciplinary authority is empowered to place the
petitioner under suspension. (Paras 15, 16)
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Case referred :
.- . AIR 1988 SC 959.

“¢ Rajendra Tiwari with Sanjayram Tamrakar, for the petitioner.
. Ti=" R.N. Singh with Swapnil Ganguly, Dy. G.A. for the respondent/State.

(Supplied: Paragraph numbers)
ORDER '

SanJay Yapav, J. :- With consent of learned counsel for the parties,
petition is finally heard.

2. Petition at the instance of Joint Director, Health Services Incharge
Regional Director, is directed against the order dated 04.08.2014; whereby,
he has been placed under'suspension in contemplation of a departmerital
enquiry.

3. At the very outset learned senior counsel has confined the challenge
only to the competency of Commissioner, Health Services in suspending the
petitioner. '

4. Since the order of suspension has been challenged only on the ground
of competency, preliminary objection raised on behalf of respondent State of
Madhya Pradesh of alternative remedy of statutory Appeal is over ruled.

5. Before dwelling on the contention on behalf of the petitioner that being
in the cadre of Director, it is beyond the powers of the Commissioner, Health
Services despite there being a delegation of power in his favour under Rule
12(2) (a) and (b) of the Madhya Pradesh Civil Services (Classification, Control
and Appeal) Rules 1966 to impose penalties specified in clause (I) to (IV) of
Rule 10 on class-I Government servant, to place the petitioner under .
suspension, apt it would be take note of provisions contained in the Madhya-
Pradesh Public Health and Family Welfare (Gazetted) services Recruitment
‘Rules 2007 which is applicable to the petitioner and the relevant provisions



2876 K.K. Tamrakar Vs. State of M.P, LL.R.[2015]M.P.
contained in 1966 Rules.

6. Rule 5 of the Rules 2007 specifies the classification of service, the
scale of pay attached thereto and the number of posts included in the services
in accordance with the provisions contained in Schedule-I.

7. As per Schedule-I, 4 posts of Director in grade Rs.37400-67000 +
grade pay 10000; 10 posts of Director, State Training and Management Institute
Gwalior/Regional Director, Health Services/ Director State Blood Transfusion
Council/Additional Director State Aids Cell in grade Rs. 37400-67000 +
grade pay 8900, 01 post of Director, State Health and Information Education
& Communication Bureau, Bhopal in grade Rs.37400-67000 + grade pay
8700; 13 posts of Joint Director, Health Services (Divisional Officers 07/
Head Quarter 6) are included in group A class-I posts in grade pay 37400-
67000 + grade pay 7600 (besides, other posts speclﬁed in Schedule-I which
we are not presently concerned with).

8. Contention on behalf of the petitioner is that being a Joint Director, he
is inthe cadre of Director, therefore, exempted from being proceeded against
by the Commissioner, Health Services.

9. The cadre in a service jurisprudence as held in Chakradhar vs. State
of Bihar': AIR 1988 SC 959, has a definite legal connotatlon

“7-A. In service jurisprudence, the term ‘cadre’ has a definite
legal connotation. In the legal sense, the word ‘cadre’ is not
synonymous with ‘service’. Fundamental Rule 9(4) defines the
word ‘cadre’ to mean the strength of a service or part of a service
sanctioned as a separate unit. The post of the Director which is
the highest post in the directorate, is carried on a higher grade or
scale, while the posts of Deputy Directors are borne in a lower
grade or scale and therefore constitute two distinct cadres or
grades. Itis open to the Government to constitute as many cadres
in any particular service as it may choose according to the
administrative convenience and expediency and it cannot be said
that the establishment of the Directorate constituted the formation
of ajoint cadre of the Director and the Deputy Directors because
the posts are not interchangeable and the incumbents do not
perform the same duties, carry the same responsibilities or draw
the same pay. The conclusion is irresistible that the posts of the
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10.

11. Thus, a cadre is not synonymous to post, as construed by and on
behalf of the petitioner. - , '
The petitioner being a Joint Director in a grade Rs.15600-

12
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Director and those of the Deputy Directors constitute different
cadres of the Service. It is manifest that the post of the Director
of Indigenous Medicine, which is the highest post in the Directorate
carried on a higher grade or scale, could not possibly be equated
with those of the Dcputy Directors on a lower grade or scale.”

2877

Rule 9(4) of Madhya Pradesh Fundamental Rules. defines cadre as
“the strength of a service or a part of a service sanctioned as a separate unit.”

39100+Grade Pay 7600, though placed in group A Class-I service alongwith

the Directors and even the Chief Medical & Health Officers and other officers
lower in rank than the petitioner as specified in Schedule-], it cannot be said

that the petitioner is holding the post of Director.

13.

Now, coming to relevant prb\_fisions of Rules 1966.

Rule 2(d) of 1966 Rules defines “disciplinary authority” to-

mean:

“(d) ‘dlsc1phnary authority’ means the authority competent
under these rules to impose on a Government servant any of
the penalties specified in rule 10;”

Clausé_(a;) and (b) of Sub-Rule (2) of Rule 12 stipulates : -

- “(2)‘\\;iﬂ10ut prejudice to the provisions of Sub-rule (1), but

subject to the provisions of Sub-rule (3), any of the penalties
specified in Rule 10 may be imposed on-

(a) amember of State Civil Service by.the Appointing
Authority or the authority specified in the Schedule in this behalf
or by any other authority empowered in this behalf by a gcneral
or special order of the Governor; # =

(b) . apersonappointed toa State Civil post bythe authority |

specified in this behalf by a general or special order, of the

Governor, or by the Appointing Authority or the authonty.__"-

specified in the Schedule in this behalf.”
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Sub-Rule (1) of Rule 9 of 1966 Rules specifies :

“9 (1) The appointing authority or any authority to which it is
subordinate or the disciplinary authority or any other authority
empowered in that behalf by the Governor by general or special
order, may place a Government servant under suspension -

~(a) where a disciplinary proceeding against him is
contemplated or is pending, or

" (b) where acase against him in respect of any criminal offence
“is under investigation, inquiry of trial:”

1"4 That a gazette notification dated 21.03.2006 is brought on record as
Annexure R-1 with the return which delegates certain disciplinary powers to
the Commissioner, Health Services in the following terms :

“No.C-6-6—2005-3 EK. - In pursuance of clause (a) and (b) of
sub-rule (2) of Rule 12 of the Madhya Pradesh Civil Services
(Classification, Control and Appeal) Rules, 1966, the Governor
of Madhya Pradesh hereby empowers Commissioner, Health
- Services, Public Health and Family Welfare Department, Madhya
Pradesh to impose the penalties specified in clauses (I) to IV) of
“Rule 10 of the said rules on Class I (except the officers of the
. rank of Director) Government servants posted under his control.”

15.  Careful reading of the notification would reveal that except the officers
holding the rank of Director, all Class-I Government servant posted under the
control of Commissioner, Health Services, can be visited with the penalty
specified in clause (I) to (IV) of Rule 10 of 1966 Rules.

] . .
16.  Since the petitioner does not hold the rank of Director, itis well within
the powers of Commissioner, Health Services, being a disciplinary Authority,
to place him under suspension.

17.  Forthese reasons, no interference is caused with the suspension of
* the petitioner.

18.  Consequently, petition fails and is dismissed. No costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice Sanjay Yaday
" W.P. No. 14943/2010 (Jabalpur) demdcd on 20 June, 2014

AJAY KUMAR SAHU Petmoner
Vs. o
UNION OF INDIA & ors. . ) ...Respondents

Service Law -Appamtment - Petitioner on being examined found
fit for the post of Constable - Medical Admit Card for medical
examination was issued to him - However same was received by him
after the examination - Therefore, he could not participate in the
medical examination - On being approached respondent declined him
to undergo medical examination - Held -Since there is no denial of the
fact that the letter issued for medical examination was delivered to
the petitioner after the scheduled date of medical examination, denial
of an opportunity for medical examination is not justified - Respondent
shall give one opportunity and thereafter shall consider him for
appointment on the basis of his performance. (Paras 8,9 & 10)

War R — fAgfag — ard TET S IES $ 9% 8 SuYEd
qrIT TR — Fafberaia adervr 2 99 fufsear Y u= o fFar A — fag
99 97 THevr @ yTE 9 g3 — I9:, 9% fafeeaaia whewr 7 wite i
g W1 — AU o W peeff o waer ffvaer e sEr € 9N
& faar — afifeiRa — 4fe 39 a1 ) aedior TE fear Tr € %
Frfscaaty qhew 3g W forar war v A o fafecaeta wleor @ R
frra fafr @ vwa W gan o, fufecaa wdaer 3 R w1 aoR
HET AAET T8 ¢ — ARErd) 13 Aqu¥ IS SO T TUTER SEe
gEE & ameR R gl 3g ower e s

KN. Pethia, for the petitioner.
Surendra Pratap Singh, for the respondents

_ (Suppl ied: Paragraph numbers)
ORDER
SanNJay Yapav, J. :- With consent of learned counsel for the parties,
the matter is finally heard.

2. The question which arises for consideration is whether a candidate
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can be deprived from consideration for appointment merely because he could
not report for medical fitness examination on the scheduled date because the
notice through ordinary post was not received in time.

3. Having applied for the post of Constable, Central Reserve Protection -
Force at Bhopal, the petitioner was examined on 29.11.2009 at Group Centre
CRPF, Bangarasiyaf, Bhopal. Being found suitable, the petitioner was issued
Medical Admit Card for medical examination scheduled on 11.09.2010 on
23.08.2010.

4, Evidently, the Medical Admit Card was sent through ordinary post,
which the petitioner having received on 05.10.2010, he could not participate
in the medical examination scheduled for 11.09.2010. On being approached,
the respondents declined him to undergo medical examination.

5. Aggr_ieved, présent petition has been filed s_cekihg direction to
respondents to permit him to undergo the medical examination and consider
him for appointment on the post of Constable (General Duty).

6. It is contended on behalf of the petitioner that it was none of his fault
in not appearing for medical examination on the scheduled date as the Medical
Admit Card was received on 05.10.2010. Petitioner relies on the certificate
issued by the Post Master, respondent No.4.

7. That, respondent No.4 in his return has admitted the fact that the letter
sent by respondent No.2 by ordinary post was served on the petitioner on
05.10.2010. In paragraph 3,4 and 5 of the return it is stated by respondent
No.4 that ; :

"3. That, the answering respondent at the outset very
humbly submits that the envelop which has been received by
the petitioner through post office Ranital B.P., under Majholi
S.0.Katni, and he himself filed a certificate Annex.P-4 by
certificate dated 05.10.2010 that the said envelope was
delivered by the post office Ranital on 05.10.2010 to him about
02.00 pm Copy of the GDS, MCDA dated 05.10.2010 has
been filed by the petitioner which is disclosed the said fact in
which the petitioner sought a relief against the answering
respondent. -

4. Itis further submitted that the petitioner enclosed the
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photocopy of the envelope which was enclosed with the
application for which was sent by the respondent No.1 to 3
"by ordinary post" in which the petitioner himself affixed the
Ordinary Stamp. It is pertinent to mention here that there is no
such provision in the establishment of the answering respondent
for maintaining the record of ordinary mail or Jetters in any of
the post office. The ordinary letters are received and delivered
immediately by the concerned post offices.

5. It is submitted that the respondent No.4 have effected
that delivery of said ordinary letter to the petitioner and he has
issued a certificate to the effect that the said letter has been
delivered to petitioner on 05.10.2010 on the basis of the
statement and the certificate issued by the Respondent No.4.
It can be said that the said letter has been delivered to the
petitioner on 05.10.2010. It is further submitted that it appears
that the Respondent No.4 has not committed any illegality or
irregularity by delivering the said envelope to the petitioner,
because the date and time has been mentioned in the certificate.

Hence it appears that after receiving the above mentioned
envelope he had acted very promptly and delivered to the
petitioner on the date and time which is mentioned in the
certificate."

8. Though it is contended on behalf of respondents that due to incomplete
address the delivery of letter is belated and the same is attributed to the
- petitioner. However, since there is no denial of fact that the letter sent by
ordinary post was delivered by the postal department after the scheduled
date, the petitioner cannot be blamed for not appearing for medical examination
on the scheduled date.

9. In the realm of these facts, in the considered opinion of this Court, the
respondents are not justified in not giving the petitioner an opportunity for
medical examination. .

10.  Therefore, it is ordered that the respondents shall give one opportunity
to the petitioner for medical examination on a date to be fixed by respondent
No.2 and duly intimated to the petitioner at his address given in the petition
by Registered letter acknowledgment due. And thereafter shall consider him
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for appointment as Constable (General Duty) on the basis of his performance

in the examination held on 29.11.2009.

+ 11.  Letthesteps ‘be taken within 60 days from the date of communication
of this order.

12.  The petition is finally disposed of in above terms.
Petition disposed of.

LL.R. [2015] M.P., 2882
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 2984/2014 (Gwalior) decided on 24 June, 2014

BAIJANTI BAI (SMT.) | ... Petitioner
Vs. .
M.P. KSHETRIYAVIDYUT VITRAN CO. LTD. & ors. ...Respondents

Electricity Act (36 of 2003), Sections 135 & 154 - Demand Notice
- Civil Liability - Complaint was filed for theft of Electricity - Special
Court after full {rial acquitted the petitioner - Special Court is bound
and under statutory duty to determine civil liability - After the acquittal,
the authorities have no power to assess the civil liability - Provisional
assessment cannot be pressed into service against petltloner Petition
allowed. (Paras 11 to 13)
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Cases referred :

1987 (I) MPWN 67, 1989 (Il) MPWN 54, 2009(1) MPLJ 366,
AIR 2003 SC 1354, AIR 2010 AlL. 115, AIR 1959 SC 93, 2002(1) SCC
633, 2011(2) MPLJ 690.

Chandresh Shrzvastava, for the petitioner.
" Anil Mishra, for the respondents.
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| ORDER |

Susoy Paur, J. :- This petition filed under Article 226 of the
Constitution is directed against the order Annexure P/4 whereby respondents

. have.provisionally assessed Rs. 19302/~ against the petltloner relating to her

alleged act of electricity thefi.

2. The case of the petitioner is that she is residjng inthe residential premises
situated in Khurje Wala Mohalla, Lashkar, Gwalior. She occupied the
residential premises after the death of her husband. It is urged that a cbmplamt
under Section 135 of the Electricity Act, 2003 is filed against the petitioner.
The said complam was frivolous and therefore the Special Court in Special
Session No. 1083/2012 exénerated the petitioner. It is submitted that after
her exoneration respondents are not justified in asking payment from the
petitioner which was assessed in prov1s1ona1 assessment order dated
07.10.2011 (Annexure P/4). It is submitted that petitioner has already
discharged her entire civil hablhues by makmg payment of electricity bills.
Copy of bill dated 26.07.2013 is filed as Annexure P/5.

3. Shri Chandresh Shrivastava, Jeamed counsel for the petitioner submits

. that electricity is essential amenity in present scenario. Depriving any citizen

from electricity means violation of fundamental rights flowing from Article 21
of the Constitution. To bolseter his submission he relied on 1987 (II) MPWN
SN 67 (Kallo Vs. Ratan Devi) and 1989 (Il) MPWN SN 54 (Lallamal
Sharma Vs. Islami Begumy). By relying on 2009 (1) MPLJ 366 (Sangita
Vs. State of M.P) Shri Chandresh Shrivastava submits that respondents have :
no authority, jurisdiction and competence to press Annexure P/4 into service.
after petitioner's exoneratlon by Special Court.

4, Per Contra, Shri Anil Mishra, learned counsel for the other side

supported the order Annexure P/4. Shri Mishra submits that civil liabilities _
and duties are prevailing against the petitioner and therefore, action of the

respondents is in accordance with law. He heavily relied on the judgment of )
Supreme Court reported in AIR 2003 SC' 1354 (J.M.D. Alloys Ltd.
Appellant Vs. Bihar State Electricity Board and others) He also relied on
the judgment of Allahabad High Court reported in AIR 2010 Allahabad 115
(Rais Ahmad Vs. U.P. Power Corporation Ltd. & Ors.). By placing reliance
on letters dated 12.08.2010 Annexure R/1 and R/2 written by Special Judge
(EIectnctyAct) itis urged that this letter of the learned presiding J udge makes
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it clear that in view ofj udginenf of Supreme Court in JMD Alloys (supra)
despite exoneration of the accused in criminal case, civil liability continues
and it is open to respondent company to recover the said civil liability.

5. Np other point is pressed by learned counsel for the parties.

6. I have bestowed my anxious consideration on the rival contentions of
the parties and perused the record.

7. The bone of contention of petitioner is that pursuant to provisional
assessment order dated 07.10.2011, a complaint Annexure P/3 was filed before
Special Judge which was registered as Special Session case No. 1083/2012.
In para 8 of this complain it was prayed that civil liabilities be determined and
recovered from the present petitioner. The Court below dismissed the said
complaint on 07.03.2013. Petitioner submits that after adjudication of matter
by Special Court and in absence of determining and imposing any civil liability
on the petitioner, it is no more open to the respondents to implement Annexure
P/4. Whereas the stand of the respondents is that it can be done in the light of
Judgment of Supreme Court and Allahabad High Court, quoted above.

8. In case of JMD (supra) a FIR was lodged against the appellant. Criminal

case was registered under Section 39/44 of the Indian Electricity Act which
culminated in submission of a final report. The final report which was produced
before the Magistrate was accepted and appellant was exonerated. The Apex
Court in para 13 of said judgment opined that mere acceptance of final report
by the Magistrate cannot amount to a finding by the Criminal Court that theft
of electricity was not committed. The accused was not even summoned, no
charge was framed nor any evidence was recorded. In such a situation, it
cannot be held that the Criminal Court has recorded any finding to the effect
that the petitioner has not committed theft of electricity. That apart, the purpose
of atrial under Section 39/44 of the Indian Electricity Act is entirely different
and the object i5 to punish and sentence the person who is alleged to have
committed the offence. The trial of an accused in a criminal case can have no
bearing in the matter of assessment made in accordance with the tariff of the
value of electricity dishonestly abstracted or consumed. Therefore, the
contention raised on the basis of alleged acceptance of the final report in the
criminal case has absolutely no merit.

9. Aforesaid paragraph of Judgment of JMD Alloys(supra) makes it clear
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that criminal case was closed because final report was accepted. No full
fledged trial took place. Apart from this, purpose of trial under Section 39/34
of Electricty Act is entirely different and its object is to punish and sentence .
the person who is alleged to have committed the offence. A minute reading of
this judgment further shows that in JMD, the Chief Engineer of electricity
company issued show cause notice to JMD Alloys regarding assessment of
amount with a view to give opportunity to put forth its case. After hearing the
JMD Alloys, a final amourit was determined by Chief Engineer. On the basis
of these findings, the assessment has been made about compensatory amount
under Clause 16.9 of the Tariff. Allahabad High Court in aforesaid judgment
relied on the judgment of Supreme Court in the case of JMD Alloys. In that
case also no full fledged trial took place and criminal case came to an end
because of acceptance of closure report.

10.  Inthe present case, the petitioner / accused was summoned before
the Special Court. Evidence was led and after marshaling the evidence, charges
were not found proved against the petitioner. It is not a case where acquittal
is based on acceptance of closure report. Thus, in the present factual scenario;
judgment of JMD Alloys and Allahabad High Court in Rais Ahmad (supra)
cannot be pressed into service. Apart from this, it is apt to mention that Section
135 of the Electricity Act deals with theft of clectricity. Section 152 deals
with compounding of offence. Section 153 is an enabling provision for
constitution of Special Court. State Government has appointed Special Courts
for the purpose of speedy trial of offenses referred to in Section 135 to 140
and Section 150 of the Electricity Act. The procedure and power of Special
"Court is defined in section 154. The word “civil liability” is defined in
explanation to sub Section 6 of Section 154 which reads as under :-

Explanation — For the purposes of this section. “civil liability” means
loss or damage incurred by the Board or licensee or the concerned
person, as the case may be, due to the commission of an offence
referred to in Sections 135 to 139.

Section 154 (5) and (6) read as under :-
-154. Procedure and power of Special Court :-

(5).  The Special Court shall determine the civil liability against a

consumer or a person in terms.of money for theft of energy which




12886 Baijanti Bai Vs. M.P. K.V.V. Co. Ltd: LL.R.[2015]M.P.

shall not be less than an amount equivalent to two times of the tariff

rate applicable for a period of twelve months preceding the date of

. .detection of theft of energy-or the exact period of theft if determined

. whichever is less and the amount of civil liability so determined shall
"be recovered as if it were a decree of civil court.

(6)  Incase the civil liability so determined finally by the Special
Court is less than the amount deposited by the consumer or the person,
the excess amount s6 deposited by the consumer or the person, to the
Board or licensee or the concerned person, as the case may be, shall
be refunded by the Board or licensee or the concerned person as the
case may be, within a fortnight from the date of communication of the
order of the Special Court together with interest at the prevailing
Reserve Bank of India prime leading rate for the period from the date
of such deposit till the date of payment. (Emphasis Supplied)

11.  Subsection5 of Section 154 of the Electricty Act makes it clear that it is
obligatory and mandatory on the part of Special Court fo determine the civil liability.
It is noteworthy that by Act 26 of 2007 ( w.e.f. 15 .06.2007) legislature has
* substituted the words *“ Special Court may” and in lieu thereof inserted the words
“Special Court shall”. Thus, intention of the legislature is clear that Special Courts
are bound and under a statutory and mandatory duty to determine the civil liability
. againstthe consumer. Special Court in the present case conducted a full fledged
trial and exonerated the petitioner. It has not determined the civil liability against
the petitioner. Civil liability needs to be determined by Special Court as per Section
154 of the Act. If it has failed to do so, it cannot be permitted to be determined in
‘any other manner and therefore, provisional assessment cannot be pressed into
service after delivering the judgment by the Special Court. This is settled in law
- thatif something is required to be done in a particular manner pursuant to a legal
provision, it has to be done in the same manner or not at all (See : AIR 1959 SC
93 ( Shri Baru Ram Vs. Smt. Prasanni and others), 2002 (1) SCC 633
Commissioner of Income Tax, Mumbai Vs. Anjum M.H. Ghaswala and
Others), 2011 (2) MPLJ 690 (Satyanjay Tripathi & Anr. Vs. Banarasi Devi).

12.  Atthe cost of repetition, in the opinion of this Court, in the present
case, the petitioner was subjected to full fledged trial before the Special court.
" The Special Court has not come to the conclusion that petitioner has committed
any offence or caused any loss or damage to the Board. In absence of any



LL.R.[2015]M.P. Baijanti Bai Vs. M.P. K.V.V. Co. Ltd. 2887

“civil liability” determined by the Court, Annexure P/4 cannot be enforced. If
respondents were aggrieved by the order of Special Court in exonerating the -
petitioner or in not determining the “civil liability”, they could have challenged
the said order before before the hi gher forum; In absence thereto, Annexure
P/4 cannot be pressed into service, '

13, InJMD Alloys (supra) assessment was made by the Chief Engineer
after affording adequate opportunity to the appellant therein. The acquittal in
that case was solely based on acceptance of closure report. No full fledged
trial was conducted. J udgment of JMD Alloys (supra) and Judgment of
Allahabad High Court in Rais Ahmad (supra) are based on acceptance of
closure report and therefore, have no application in the facts and circumstances
of the present case. So far letters dated 12.08.2010 Annexure R/1 and R/2
written by Special J udge (Electricity-Act) Gwalior are concerned, said letters
are also of no assistance because in the said letters reliance is placed on JMD
Alloys and Rais Ahmad (supra). Apart from this, this is settled in law that
Judges speak through their judgments. There is no need to pass any executive /
administrative order like Annexure R/1 & R/2 to explain the legal position. At
the cost of repetition, I am constrained to observe that the Special Judge
Electricity Act was not required to write such letters Annexure R/] &R/2.
The general letters Annexures R/ & R/2 are of no assistance to the respondents
in the present case. After delivering the judgment Annexure P/2, the Special
Judge Electricity Act has become functious officio. It is his judgment which
will determine the rights and liabilities of the parties interse. No executive
order like Annexure R/1 & R/2 can determine the rights and liabilities, .

14.  Asanalyzed above, respondents have erred in taking the stand that -

“civil liability” is still there against the petitioner based onAnnexure P/4. Thus,

petition deserves to be and is accordingly allowed. It is made clear that after
the judgment ( in absence of challenging it before appropriate legal forum) m
favour of the petitioner dated 07,03 2013, it is not open to the respondents
to take any action based on Annexure P/4 against the petitioner. Thus,
Annexure P/4 cannot be pressed into service against the petitioner in any

manner whatsoever, s - R T

15. Petition is allowed to the extent indicated 'ab_ave. No Costs. ", "

-.-Petition allowed.

A B T H
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WRIT PETITION
Before Mr Justice A M. Khanwilkar, Chief Justice &
" Mvr. Justice Alok Aradhe
W.P. No. 14833/2013 (Jabalpur) decided on 8 September, 2014 .

GAZETTED HEADMASTERS PRADESHIK SAN GH

MADHYAPRADESH - ... Petitioner
Vs, . : )
STATE OF M. P T . . ...Respondént

. (Alongw1th W.P. Nos. 15237/2013 15394/2013, 15633/2013,
18519/2013, 15380/2013, 15478/2013, 15590/2013, 16307/2013,
12600/2014, 15256/2013 15270/2013, 15355/2013, 15443/2013,
15475/2013, 15797/2013 16257/2013,-16291/2013; 16292/2013,
16598/2013, 16621/2013, 16731/2013, 16867/2013, 16967/2013,
16968/2013 17006/2013(s), 17367/2013, 17458/2013, 17586/2013,
17789/2013(5),17887/2013 1826072013, 18787/2013 1879372013,
19038/2013, 19660/2013, 19663/2013, 19672/2013, 19732/2013,
4286/2014, 14747/2013, 15161/2013, 15266/2013, 15344/2013,
15351/2013, 15370/2013, 15431/2013, 15449/2013, 15456/2013,
15528/2013, 15538/2013, 15547/2013, .15597/2013, 15690/2013,
15753/2013, 16258/2013, 16298/2013, 18092/2013, 18438/2013,
18759/2013, 22203/2013, 18278/2013, 18305/2013, 17068/2013,
16099/2013, 16467/2013, 20635/2013, 1573/2014, 4323/2014, 4840/
2014, 4846/2014, 15054/2013, 15440/2013, 15570/2013, 15955/2013,
16423/2013, 16430/2013, 16434/2013, 16435/2013, 16466/2013,
'16680/2013, 17041/2013, 17060/2013; 17097/2013, 17180/2013,
17689/2013, 16676/2013,-17768/2013, .17972/2013, 18428/2013,
18590/2013, 18648/2013, 18791/2013, 18990/2013, 19666/2013. 348/
2014, 800/2014; 6692/2014, 6693/2014, 15814/2013.)

- Educational Service (School Branch) Recruitment. and
Promotion Rules, M.P. 1982, Rule 11-B, Pancliayat Adhyapak Samvarg
(Employment & Conditions of Service) Rules M.P. 2008, Rule 5 and
Constitution - Article 16 - Eligibility for recruitment to the post of

_Area Education Officer - Upper Division Teacher, Head Master of
Middle Schools and ' Adhyapaks' of local body cadre who have 5 years
of overall teaching experience must be considered to be eligible to
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appear in examination - 5 years teaching experience on their
"Respective Posts" for appointment on the post of Area Education
Officer is quashed. ' (Paras 40 & 42)
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' ORDER .
The Order of the Court was  delivered by :

. ALOK'ARADHE, J. :- In this bunch of writ petitions the subject matter of -

challenge is order dated 25.7.2013 issued in exercise of executive power by
the State Government by which the State Government has constituted State
Education Service as well as the notification dated 22:8.2013 by which the
M.P. Education Service (School Branch) Recruitment and Promotion Rules,
1982 have been amended and the advertisement dated dated 22.8.2013 by
which the process of recrnitment to the post of Area Education Officer has
been set in motion. The petitioner in Writ Petition No.12600/2014 sceks
quashment of selection process undertaken by M.P. On-line Limited pursuant
to the aforesaid advertisement. The petitioner in W.P.No0.17367/2013 has

- challenged the validity of the order dated 16.9.2013 issued by School

Education Department which provides that the teaching experience of
‘Adhyapaks' should be counted with effect from 01.4.2007 as 'Adhyapak’
cadre has been constituted from the aforesaid date. The petitioners have also
assailed the validity of the clarificatory memo dated 24.8.2013 issued by
Commissioner, Public Instructions, Government of Madhya Pradesh, Bhopal
by which clarification has been issued in respect of the qualification with regard
to teaching experience as prescribed for récruitment to the post of Area
Education officer in the Advertisement dated 22.8.2013. .

2. Thebackground facts leading to filing of these writ petitions, briefly stated,
are that the petitioners are employed as Assistant Teachers, Upper Division
Teachers, Head Masters of Middle School and ecturers of Hi gher Secondary
School in School Education Department whereas as some of them are employed
as Varishtha Adhhyapaks (sic: Adhyapaks) in Government Schools managed by
local bodies. The service conditions of Upper Division Teachers, Head Masters,
Lecturers and Assistant Teachers, who are the employees of School Education
Department, are governed by M.P. Education Service (School Branch)
Recruitment and Promotion Rules, 1982 [hereinafter referred to as 'the 1982
Rules'] whereas, the service conditions of’ Adhyapaks', who are the employees
of local bodies, are governed by M.P, Panchayat Adhyapak Samvarg
(Employment and Condition of Service) Rules, 2008 [forbrevity ‘the 2008 Rules].

3. Under the erstwhile Education Guarantee Schools, ‘Gurujis’ were
employed to impart education to the students, who were later on upgraded
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to the post of ‘Samvida Shala Shikshaks’ and thereafter were further
upgraded to the post of ‘ Adhyapaks’. After the commencement of Right
to Education Act, 2009, the Education Guarantee Schools were converted
into primary schools. The erstwhile ‘Shiksha Karmis® were inducted in
service under the provisions of Madhya Pradesh Panchéyathhiksha Karmi
(Recruitment and Conditions of Services) Rules, 1997 which were framed
inf exercise of power under sections 53, 70 & 95 of M.P. Panchayat Raj
Avam Gram Swaraj Adhiniyam, 1993. The Shiksha Karmis were recruited
by the Selection Committee comprising of 5 members, out of which two
members were senior government officers of the District. The educational
qualification prescribed for the posts of Shiksha Karmis Grade-1, Il &
IIT under the Rules were Master Degree in Second Division in the
concerned subject, Bachelor Degree in Second Division in the concerned
subject and the Higher Secondary Certificate Examination or equivalent
respectively. Similarly, in exercise of power under Section 433 read with
section 58 of M.P. Municipal Corporation Act, 1956 the State Government
framed Madhya Pradesh Municipality Shiksha Karmi (Recruitment and
Conditions of Service) Rules, 1998. Rule 4 of the aforesaid Rules provides
that number of posts shall not be increased except with the prior approval
of the State Government. The State Government had the control in respect
of the appointment and conditions of service of Shiksha Karmis under
the said rules.

4. Thereafter, the State Government in exercise-of power under
section 95 read with section 70 of M.P. Panchayat Raj Awam Gram Swaraj
Adhiniyam, 1993 framed Madhya Pradesh Panchayat Samvida Shala
Shikshak (Employment and Conditions of Contract) Rules, 2005 under
-which ‘Samvida Shala Shikshaks’ were appointed. The agency authorized
by the State Government was required to hold the eligibility examination

for Samvida Shala Shikshaks. Under the aforesaid Rules the educational -

qualifications prescribed for the post of Samvida Shala Shikshaks Grades
I, II & III were Master Degree in Second Division in the concerned
subject, Bachelor Degree in Second Division in the concerned subject
and the Higher Secondary Certificate Examination or equivalent
respectively. Thereafter, the State Government in exercise of power under
section 70 read with section 95 of Panchayat Raj Awam Gram Swaraj
Adhiniyam, 1993 framed Madhya Pradesh Panchayat Adhyapak Samwarg

1547
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(Niyojan Avam Sewa Ki Sharten) Niyam, 2008. Under the said Rules
the educational qualification prescribed for the post of Varishtha
.Adhiyapak, Adhyapak and Sahayak Adhyapak were Master Degree in
Second Division in the concerned subject, Bachelor Degree in Second
Division in the concerned subject and the Higher Secondary Certificate
Examination or equivalent respectively. It is pertinent to mention here
that Varishtha Adhiyapak, Adhyapak and Sahayak Adhyapak are imparting
education in government schools managed by the local bodies like their
counter parts in School Education Department.

3. Under the 1982 Rules Upper Division Teacher was the feeder
post for promotion to the post of Head Master, Middle School as well as -
Lecturer, Higher Secondary School. The further channel of promotion
prescribed in 1982 Rules for the post of Head Master Middle School/
Lecturer, Higher Secondary School was the post of Principal, Higher
Secondary School, which carried the pay scale of Rs.8,000-13,500/-.
The posts of Principals, Higher Secondary Schools were to be filled up
to the extent of 75% by promotion and remaining 25% by direct
recruitment. The aforesaid 75% posts, which were to be filled up by
promotion, were to be filled up from amongst Head Masters and Lecturers
in the ratio of 40% & 60% respectively. It is note worthy that under the
1982 Rules, in the set up of posts, the post of Head Master Middle School
was not provided which was an ex cadre post, on which senior most
Upper Division Teacher was nominated to work as Head Master with
some financial benefits. The 1982 Rules were amended by notification of
2nd December, 1991 by which Rule 11(a) was inserted in the Rules which
provided for direct recruitment on the post of Lecturer of Higher
Secondary School which was to be made by the Commissioner, Public
Instructions in consultation with the government from time to time.
Thereafter, by notification dated 21.3.2007 the 1982 Rules were further
amended and a new post of Block Education Officer was created.

0. The State Government in exercise of power under Article 166 of the

Constitution of India issued an order dated 25.7.2013 by which the State Education

Service was constituted. Thereafter, by notification dated 22.8.2013, the 1982

Rules were further amended. Under the 1982 Rules, as amended by notifications

dated 21.3.2007 and 22.8,2013, the set up of posts as well as the channel of
promotion are reproduced below for the facility of reference:-
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Upto 2007 2007 to 2013 After 2013
-UDT UDT uDT
9300-34800+ 3200 9300-34800+ 3200 9300-34800+3200
Existing Pay Existing Pay Existing Pay
l L 1 L 4 L
Head Master| Lecturer Head Master | Lecturer Head Master | Lecturer
Middle 9300-34300 || |Middle School| 9300-34800 | [Middle 9300-34800
School +3600 9300-34800+ | +3600 School +3600
9300-34800 | Existing Pay|| |3600 Existing Pay| |9300-34800 Existing Pay]
+3600  [PGin Existingpay | PG in +3600 PG in
Existing pay |Concerned || |From Upper Concerned |||Existingpay | Concerned
From Upper |subject Division subjectUpper || |From Upper | subject
Division Upper Teacher Division. Division Upper
Teacher Division Gradation/ Teacher Teacher Division
Gradation/ | Teacher Graduate Graduation {|Gradation/ Teacher
Graduate Graduation 1 1 Graduate Gradnation
l 1 l
BEO Principal(HS)}{ | Area ~s0,,| Principal
Al 9300-34800 9300-34800-H| | Education |quot| (HS)
Principal H.S.5. +4200 4200 Officer ‘;Dr 9300-34800
9300-34800+5400 Existing Pay |  Existing Pay|||9300-348 | ,po| +4200
Existing Pay FromHead | Lecturer  ||j00+3600 Existing Pay|
75% by promotion,"‘out of || |Master Graduation || |Existing * | Lecturer
which, Head Masters and || |Gradation/ Pay from Graduation
Lecturers were to be Graduate Upper 75%by
promoted in the ratio of N Division promeotion
40% &60%. Principal HSS Teacher / [25%by
Twenty Five Percent by 9300-34800+5400 Head promotion
direct recruitment. Pay Mastet/ from the
‘ 100% by promotion from the|(Adhyapak post of Ared
post of Principal High School{ | Gradation/ Education
Graduate Officer, 25%
by
promotion
from the
post of
Adhyapak,
50% by
promotion
from the _
post of
| Lecturer.
25%by
direct

e
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recruitment
{proposed)
{

Principal H.S.S.
9300-34800+5400

- Existing Pay
100% from Principal HS

7. By the notification dated 22.8.2013, the 1982 Rules were amended
by which a new cadre of Area Education Officer was constituted. Rule 11-B
of the Rules.provides that post of Area Education Officer has to be filled up
by selection by limited examination. Rule 11-B further provides that the post
of Area Education Officer has to-be filled up from amongst Head Masters of .
Middle School, Upper Division Teachers and 'Adhyapaks' of local bodies.
Rule 11-B(ii) mandates that limited examination for appointment to the post -
of Area Education Officer shall be conducted by such an authority, as may be
prescribed by the State Government. By virtue of amendment in the 1982
Rules, the Assistant Teachers and ‘Varishtha Adhyapaks’ as well as
‘Adhyapaks’ who did not have 5 years teaching experience are excluded
from participation in the process of appointment of Area Education Officer.
The grievance of Lecturers of Higher Secondary School is that in view of
impugned amendment Upper Division Teachers and ‘Adhyapaks’are being
permitted to participate in the process of appointment of Area Education
Officer and thus unequals are sought to be treated as equals and principles of
merger of cadres have not been followed. Similarly, the grievance of the
Headmasters is that even though they hold the post which is equivalent to
post of Lecturer, yet under impugned amendment, they are being made to
appear in the examination for appointment to the post of Area Education Officer
to claim further promotion to the post of Principal, High School, whereas,
Lecturers can directly be promoted to the post.of Principal, High School.

8. The State Government issued an advertisement on 22.8.201 3'by which.
the process for recruitment to the post of Area Education officer was initiated
and M.P. On-line Limited was authorized to conduct the recruitment process.
Thereafter, the School Education Department issued an order dated 16.9.2013
by which it was provided that since ‘ Adhyapak Samwarg’ has been constituted
with effect from 01.4.2007, therefore, the teaching experience in the aforesaid
cadre has to be reckoned from the date of actual appointment and not prior
to 01.4.2007. However, the aforesaid order provides that the period of service
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of 'Adhyapaks’ who are working as ‘Jan Shikshak’, Block Resource
Coordinator and BAC shall be counted for teaching experience. Thereafter,
clarificatory memo dated 24.8.2013 was issued by the Commissioner, Public
Instructions, Government of Madhya Pradesh, Bhopal by which qualifications
prescribed in the advertisement were clarified and it was provided that teaching
- experience of 5 years on a particular post, namely, posts of Head Master,
Upper Division Teacher and ‘Adhyapak’ shall be taken into account to
ascertain the eligibility of the candidates for participating in the process of
recruitment for the post of Area Education Officer. In the aforesaid factual
background, the petitioners have approached this Coutt.

9. Mr.Rajendra Tiwari, learned senior counsel for the petitioner, in
W.P.N0.17367/2013 has submitted that interpretation putforth by the School
Education Department vide order dated 16.9.2013 on the Rules as amended
in 2013 is contrary to the same, as the Rules nowhere provide that teaching
experience prior to 01.4.2007 in 'Adhyapak' cadre cannot be counted. It is
further submitted that clarificatory memo dated 24.8.2013 is arbitrary and
discriminatory and is contrary to the rules. Our attention has been invited to
Rule 2(a), 2(b), 7, 8 & 11(2) of the Rules to contend that direct recruitment
on the post of Area Education Officer cannot be made by departmental
examination and the examination has to be conducted by M.P. Public Service
Commission. Alternatively, it is submitted that in case the interpretation putforth
by the School Education Department on the Rules vide order dated 16.9.2013
is accepted then the Rules amended by notification dated 22.8.2013 be
declared ultra vires Articles 14 & 16 of the Constitution of India. It has also
been urged that the advertisement is contrary to 1982 Rules as amended by
notification dated 22.8.2013. In support of his submissions, learned senior
-counsel has placed reliance on the decision in Ragghunath Prasad Singh vs.
Secretary Home (Police) Department, Government of Bihar and others,
AIR 1988 SC 1033 and Dr.Ms.0.Z Hussain vs. Union of India, (1990)
Supp. SCC 688. Mr.Rajendra Mishra, learned counsel for the petitioners in
Writ Petitions No.17068/2013, 18278/2013 and 18283/2013 has adopted
the submissions made by learned senior counsel. Mr.R.B. Patel, learned counsel
for petitioner in Writ Petition No.18590/2013 and Mr.S.K.Dubey, learned
counsel for petitioner in Writ Petition No.20635/2013 have also adopted the
. submissions of Mr.Rajendra Tiwari, learned senior counsel. )

10.  Mr.Shashank Verma, learned counsel for the petitioners in Writ Petition
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No. 14833/2013 submitted that in the year 2013 by way of amendment in the
Rules the post of Area Education Officer has been created which carries the

. same scale of pay which is prescribed for the post of Headmaster and there is

no career progression of the Head Masters, and the post of Area Education
Officer is supervisory in nature and if the juniors to the petitioners are selected
on the post of Area Education Officer, they would supervise the functioning
of the petitioners who are seniors to them. It is also urged that in the Rules as
amended in 2013 there is no provision regarding Head Master of Middle
School. In support of his sibmissions, learned counsel for the petitioners has
invited our attention to the averments made in paragraphs 12 & 13 of the
return. Lastly, it is urged that the Head Masters and Lecturers are equivalent
posts and the Lecturers can directly be promoted to the post of Principal,
High School whereas Head Masters have to appear in the limited examination
for recruitment to the post of Area Education Officer in order to be promoted
to the post of Principal High School and the petitioners are being made to
compete with their juniors.

11.  Mr.Sanjay K. Agrawal; learned counsel for the petitioners in Writ
Petition Nos. 16867/2013 and 18260/2013 submitted that petitioners have
worked on the post of ‘Adhyapaks' for the period of 4 years and 9 moniths
and they have been recently promoted as 'Varishtha Adhyapaks' and have
completed 6 months on the said post. However, they are being deprived of
an opportunity to seek absorption in the government service by way of
recruitment on the post of Area Education Officer, which is one time exercise.
The exclusion of 'Varishtha Adhyapaks' from recruitment process for the post
of Area Education Officer is per se arbitrary as'Adhyapaks' who are juniors
to the petitioners have been permitted to appear in the examination. Alternatively,
it is submitted that expression ‘Adhyapak’ as used in the rule has to be read
so as to include 'Varishtha Adhyapaks' as well as those "Varishtha Adhyapaks'
who do not have 5 years 'teaching experience. It is also urged that post of
Area Education Officer is an administrative post and, therefore, the exclusion
of the petitioners on the basis of experience of teaching on particular post is
arbitrary. In support of his submissions learned counsel for the petitioners has
placed reliance on the decisions in Kallakkurichi Taluk Retired Official

. Association vs. State of Tamil Nadu, (2013) 2 SCC 772, B.Manmad Reddy
and others vs. Chandra Prakash Reddy and others, AIR 2010 SC 1001

~ and Chairman, Punjab National Bank vs. Astamija Dash, AIR 2008 SC
3182, )
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12.  Mr. Alok Pathak, learncd counsel for the petitioners in WP No.16423/
2013, WP No.16435/2013, WP No.18648/2013 and WP No.16430/2013
has submitted that the petitioners are Adhyapaks and even though they do not
have requisite teaching experience of five years, yet they are entitled to appear
in the examination in question.

13.  MrD.K.Dixit, learned counsel for the petitioner in Writ Petition

No0.15270/2013 has submitted that under Rule 6(4) of 1982 Rules, the

Government has the power to prescribe method of appointment to a post
after consultation with the General Administration Department, However, in
the instant case no consultation with General Administration Department has
been made. It is further submitted that the examination ought to have been
held by the Public Service Commission and all eligible persons ought to have
been allowed to appear in the examination. It is also submitted that 'Varishtha
Adhyapak' should be allowed to appear in the process of appointment for the
post of Area Education Officer. In support of his submissions, learned counsel
for the petitioner has placed reliance on the decision of the Supreme Court in
the case of Dr.Subramanian Swamy vs. Director, Central Bureau of
Investigation and another, AIR 2014 SC 2140 and Renu and others vs.
District & Sessions Judge, Tis Hazari and another, AIR 2014 SC 2175.

14.  Mr.Nikhil Tiwari, learned counsel for the petitioner in Writ Petition
No.15355/2013 has submitted that even though the petitioner holds substantive
post of 'Varishtha Adhyapak' and has 5 years of teaching experience, however,
he is not being permitted to participate in the process of recruitment for the
post of Area Education officer on the ground that by order dated 24.7.2012
his services have been lent on deputation.

15.  MrRajesh Dubey, learned counsel for the petitioner in Writ Petitions
No0.16292/2013 and 17789/2013 has submitted that the expression
'Adhyapak’ employed by the State Legislature in the amendment should be
read as including "Varishtha Adhyapaks'. In this connection, our attention has
been invited to section 2(k) of M.P. Jan Shiksha Adhiniyam, 2002 and section
2(f) of M.P. Panchayat Adhyapak Samwarg (Employment and Conditions of
Service) Rules, 2008.

16. Mr.P.N.Dubey, learned counsel for the petitioner in Writ Petition
No.15370/2013 has submitted that the petitioners are Assistant Teachers and
they hold the same qualifications as of 'Adhyapaks' employed in government
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schools. However, the petitioners have been excluded from competing for
appointment on the post of Area Education Officer. It is also submitted that
under Rule 2(a) of the Rules, the appointing authority is the State Government
whereas under the amendment made in the year 2013 in the Rules the
appointing authority of the Area Education Officer is mentioned as
Commissioner, Public Instructions which is hit by Article 13(2) of the
Constitution of India. It is further submitted that in the Departmental
Examination, the persons who are not the employees of the School Education
Department, namely, 'Adhyapaks' of Government schools managed by the
local bodies are being allowed to appear. While inviting our attention to M.P.
Public Service Commission (Limitation of Functions) Regulations, 1957 itis
pointed out that Departmental Examination has to be conducted by M.P. Public
Service Commission. In support of his submissions, learned counsel has placed
reliance on the decision in Arun Singh Bhadouriya vs. State of M.P. and
others, 2009 (2) MPHT 277. Mr. Manoj Soni, learned counsel for the
petitioner in WP No.15814/2013, Mr. R.K. Samaiya, learned counsel for the
petitioner in WP No.15753/2013 and Mr. J. Arya, learned counsel for the
petitioner in WP No.14747/2013 have adopted the submissions made by
Mr. P. N. Dubey.

17.  Mr.Anshuman Singh, learned counsel for the petitioner in Writ Petition
No.15380/2014 has submitted that the petitioners are the Lecturers and by
impugned amendment 0£2013 in the Rules, the State Government has permitted
the Upper Division Teachers, Head Masters of Middle School and 'Adhyapaks'
of local bodies to participate in the process of recruitment for the post of
Area Education Officer. Thus, the unequals are sought to be treated as equals.
It is further submitted that avenues for the petitioners who Lecturers in Higher
Secondary School for promotion to the post of Principal High School have
been reduced from 100% to 50% and 25% posts of the Principal High School
have been reserved for recruitment from "Varishtha Adhyapaks' who cannot
be treated at par with the petitioners as the petitioners hold class -II post
whereas Adhyapaks hold local body posts and are not government servants.
It isalso urged that principles of merger of cadres as laid down by the Supreme
Court in S.P. Shivprasad Pipal v. Union of India and Others, (1998) 4
SCC 598 and (2013) 7 SCC 335 have not been followed in the instant case.
It is further contended that the classification which has been made by the
respondents for participation for appointment to the post of Area Education
Officer is fanciful and arbitrary. In support of the aforesaid submission,
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reference has been made to the decision of the Supreme Court in B. Manmad
Reddy and Others v. Chandra Prakash Reddy and Others, (2010) 3 SCC
314. Mr. Rajneesh Gupta, learned counsel for the petitioner in W.P.No.16676/
2013 has adopted the submissions made by Mr. Anshuman Singh.

18. While canvassing the arguments in Writ Petition No.12600/2014 Mr.
Anshuman Singh, learned counsel has submitted that examination inquestion
is not being conducted by the authority prescribed under the Rules. While
inviting our attention to Annexure- P-3 it is contended that examination in
question is being conducted by M.P. On-line Limited which is joint venture
company and is a paid service provider. It is also submitted that aforesaid
joint venture company has no specific mandate to hold the examination and
no order authorizing M.P. On-line Limited to conduct the examination has
been issued prior to issuance of the impugned advertisement. It is also submitted
that M.P. On-line is not an authority for the purpose of Rule 11(2) of the Rules
as the joint venture company cannot be regarded as an authority. In support
of aforesaid submission, reference has been made to the decision of Supreme
Court in the case of Umon of India vs. Alok Kumar, (2010) 5 SCC 349,

" 19.  On the other hand Mr.Samdarshi Tiwari, learned Government
Advocate submitted that the post of Area Education Officer has been created
at the Sub Block Level to monitor the primary schools and middle schools
which are situated in rural areas as well as in Tribal areas. It is further submitted
that under the erstwhile Education Guarantee Schools ‘Gurujis’ were appointed
who were later on upgraded to the posts of Samvida Shala Shikshaks and
were further upgraded to the post of  Adhyapaks’. It is also submitted that
after commencement of Right to Education Act, 2009 the Education Guarantee
Centres were converted to primary schools. Thus, Upper Division Teachers
as well as Head Masters and *Adhyapaks’ of local bodies cadre, who are
already working in rural areas, are well conversant with the local conditions
and, thus, are better equipped to perform the duties of Area Education Officer.
Accordingly, the State Government has taken a conscious decision to fill up
the post of Area Education Officer by limited examination, as the person who
is not in the system, may not be able to perform duties of the post in question

- in the remote rural areas and tribal areas. It is also pointed out that neither any
writ petition has been filed by Upper Division Teacher or Head Masters of
any private schools nor any ground with regard to propriety of holding the
limited examination has been raised in the petitions. It is also urged that there
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is no merger of cadres and only an opportunity is being afforded to participate
in the process of recruitment to the post in question, to the Head Masters of
Middle School, Upper Division Teachers as well as ‘ Adhyapaks’ of local
bodies cadre. While inviting our attention to M.P. Panchayat Shiksha Karmi
(Recruitment and Conditions.of Service) Rules, 1997, M.P. Municipality
Shiksha Karmi (Recruitment and Conditions of Service) Rules. 1998, M.P.
Panchayat Samvida Shala Shikshak (Employment and Conditions of Contract)
Rules, 2005, M.P. Nagariya Nikaya Shala Shikshak (Employment and
Conditions of Contract) Rules, 2005 and M.P. Panchayat Adhyapak Samvarg
(Employment and Condition of Service) Rules, 2008, it is urged that
qualifications prescribed for the post held by the persons governed under the
afotesaid Rules are similar to that of their counter parts in government schools °
and nature of their duties is also similar to their counter parts in govéi'nmcnt
schools. Thus, the inclusion of ‘Adhyapaks’ of local bodies cadre in the
recruitment process cannot either be termed as arbitrary or dlscrlmlnatory

20.  Ttis further contended by learned Government Advocate that the
Lecturers of the Higher Secondary Schools have no locus to challenge the
impugned amendment in the Rules as they are not eligible to participate for
appointment on the post of Area Education Officer. It is also pointed out that
the Lecturer, Higher Secondary School is a higher post and cannot be equated
with the post of Head Master, Upper Division Teacher or Adhyapak. It is
further submitted that Lecturer, Higher Secondary School on completion of 5

years of service is eligible for promotion to the post of Principal, High School.

The contention of the petitioners that unequals are sought to be treated as
equals is ill-founded as every classification is likely to create some inequality.

It is also submitted that it is the prerogative of the employer to create cadres,
categories and abolition & creation of posts and to prescribe the qualification
for the same including the avenues of promotion as the same is in the realm of
policy. In support of aforesaid submission, reliance has been placed on the
decisions in the case of Ganga Ram and others vs. Union of India and
others, (1970) 1 SCC 377, P.U.Joshi and others vs. Accountant General,

Ahmedabad and others, (2003) 2 SCC 632 and Union of India vs. Pushpa ‘
Rani and others, (2008) 9 SCC 242, :

21.  Ttisalso pointed out by learned Government Advocate that Lectqreré
as well as “Varishtha Adhyapaks’ can participate in the process of direct
recruitment for the post of Principal, High School as quota of 25% is fixed for



2902 Gagzetted H.M. Prad. 'Sa;ngh M.P. Vs. State of M.P. (DB) L.L.R.[2015]M.P.

direct recruitment for the post of Principal, High School and suitable amendment
in this regard would be made in the Rules. It is also pointed.out that the
educational qualification for the post of Assistant Teacher is Higher Secondary,
whereas the Upper Division Teachers, Head Masters and Adhyapaks who
have been permitted to participate in the process of appointment for the post.
of Area Education Officer are graduates, Therefore, the Assistant Teachers
cannot claim parity with Upper Division Teachers, Head Masters of Middle
Schools as well as * Adhyapaks’. '-

22.  Itisalso argued that Head Masters, ‘Adhyapaks’ or Upper Division
Teachers are imparting education in Middle School, therefore, the experience
of teaching in primary schools cannot be taken into account. In support of -
aforesaid submission, learned Government Advocate has placed referred to
the decision of the Supreme Court in ¥/B. Prasad vs. Manager, PM.D. Upper
Primary School and others, (2007) 10 SCC 269. It is also submitted that
taking into account the duties which are to be performed by Area Education
Officer, the experience as mentioned in the Rules has to be construed to mean
the teaching experience either on the post of Head Master Middle School,
Upper Division Teacher as well as ‘Adhyapak’ and the same cannot be
construed to mean the over all teaching experience. It was also pointed out
that clarificatory memo was accordingly issued on 24.8.2013 by the
Commissioner, Public Instructions, Government of Madhya Pradesh, Bhopal.

23.  Mr.Sanjay Agrawal and Mr.Hitendra Singh, learned counsel for the
interveners in Writ Petition No.14833/2013 have supported the submissions
made by learned Governmént Advocate and have referred to the decisions of
Supreme Court in the cases of State of Jammu & Kashmir vs. Triloki Nath
Khosa, (1974) 1 SCC 19, State of A.P. Vs. Mc.Dowell and Co. AIR 1996
SC 1627 and B.M.Solanki and another vs. State of Gujarat and others,
2000 Lab.I.C. 2152.

24,  We have considered the rival submissions. At the outset we may deal
with the issue of authority of M.P. On-line Limited to conduct the examination
for appointment to the post of Area Educdation Officer raised in Writ Petition
No.12600/2014 by the petitioner who is a Lecturer in School Education
Department. Rule 11-B(2) of the 1982 Rules as amended by notification dated
22.8.2013 reads as under:-

“11-B(2) For appoitnment (sic:appointment) of Area
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Education Officer, the limited examination shall be
conducted by such an authority as may be prescribed by
the Government.”

It is pertinent to mention here that M.P. On-line Limited is a joint
venture company of MLP. State Electronics Development Corporation Limited

-and M/s.Tata Consultancy Services Limited which was incorporated on

11.7.2006. The State Government by order dated14.8.2013 has prescribed
M.P. On-line Limited as an authority for conducting limited examination after
obtaining approval of the Chief Minister in coordination. The validity of that
order is not specifically put in issue. Thus, it can not be contended that M.P.

. On-line Ltd. had no authority to hold the examination. It is also note worthy

that petitioner is a Lecturer who is not entitled to appear in the examination in
question which has been conducted by M.P. On-line Limited. Therefore, in

_our considered opinion petitioner has no locus to challenge the authority of

M.P. On-line Ltd. to conduct the examination in question. Besides that, M.P.
On-line Limited has already conducted the examination on 08.9.2013 in which
22,834 candidates have appeared and the writ petition has been filed after 11
months i.e. in August, 2014. Therefore, the challenge to the authority of M.P.
On-line Limited in any case is belated, which deserves to be repelled on the
ground of laches and delay as well.

25.  Now wemay advert to the contention raised on behalf of the petitioners
that for appointment to the post of Area Education Officer all candidates
possessing prescribed qualification ought to have been permitted and the
examination ought to have been held by Public Service Commission. By

- notification dated 22.8.2013, Rule 6 of 1982 Rules, which deals with method

of recruitment has been amended and apart from direct recruitment, promotion
and transfer, a new mode of recruitment, namely, recruitment by selection
through limited examination is incorporated by way of Rule 6(i)(d). It is note
worthy that post of Area Education Officer is created at Sub Block Level. An
Area Education Officer is, inter alia, required to monitor the work of
elementary education in 40 to 50 Primary as well as Middle Schools. Initially,
the State Government had set up Education Guarantee Schools under the
Education Guarantee Scheme in rural as well as tribal areas in which ‘Guryjis’
were employed to impart education. On coming into force of the Right to
Education Act, 2009, the aforesaid Education Guarantee Schools were
converted into primary schools and posts of ‘Gurujis® were upgraded to the
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posts of Contract Teachers and were further upgraded to the post of
‘Adhyapaks’ under the provisions of M.P. Panchayat Shiksha Karmi-

(Recruitment and Conditions of Service) Rules, 1997, M.P. Municipality
Shiksha Karmi (Recruitment and Conditions of Service) Rules. 1998, M.P.
Panchayat Samvida Shala Shikshak (Employment and Conditions of Contract)
Rules, 2005, M.P. Nagariya Nikaya Shala Shikshak (Employment and
Conditions of Contract) Rules, 2005 and M.P. Panchayat Adhyapak Samvarg
(Employment and Condition of Service) Rules, 2008 respectively. The Primary
Schools and the Middle Schools are sitaute in rural and tribal areas.

26.  The‘Adhyapaks’ of local bodies, Upper Division Teachers and Head
Masters of Middle Schools are imparting education to students in rural and
tribal areas and are well versed and are accustomed to living in such areas.

Therefore, such persons would be able to effectively discharge the duties of
the post of Area Education Officers, namely, supervision of Primary and Middle
Schools which are sitaute in rural/tribal areas. A person from a different
background may not be able to work in the remote, rural and tribal area. It is
worth mentioning here that petitioners before us are either the employees of
School Education Department or of local bodies. In other words, no other
person has made any grievance with regard to limited examination. The object
of holding the limited examination is to ensure that the persons who have the
experience of working in remote rural and tribal areas are selected as Area

Education Officers so that such officers are able to effectively discharge their

dutiés. Therefore, no fault can be found with action of the respondents in
holding hrmted examination.No provision of law has been brought to our notice
that 1nn1th examination must be held only by the Public Service Commission.

. On the other hand, 1982 Rules, as amended by the notification dated
22.8.2013, provide that limited examination under the 1982 Rules can be
held by an Authority which may be authorized by the State Government.
Admittedly, the State Leglslature is competent to frame such a rule, as no
challenge has been made to the authority of the State Legislature to amend the
1982 Rules. As we have already held that M.P. On-line Limited is an authority
authorised by the State Government to hold the examination as provided in
Rule 11-B(2) of the 1982 Rules, therefore, it is not necessary for us to dilate
further on the issue whether the exammatlon ought to have been held through
Pubhc Servxce Commission. «

27,. Before proceeding further it is apposite to notice few well settled legal

9
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propositions expounded by the Supreme Court with regard to matters relating
to creation of posts, formation, structuring/ re-structuring of cadres, prescribing

source/mode of recruitment as well ag scope of judicial review in such matters.

28.  InGanga Ram (supra) the Supreme Court has held that niere pointing
out inequality is not enough to attract the constitutional inhibition because
every classification is likely in some degree to produce some inequality. The
State is legitimatley empowered to frame rules of classification by securing
the requisite standard of efficiency in services and the classification need not
be scientifically perfect or logically complete. In applying the wide language
of Articles 14 and 16 to concrete cases a doctrinaire approach should be
avoided and the matter has to be considered in a practical way. Of course, to.
be outside the vice of inequality, such classification must, however, be founded

. onan intelligible differentia which on rational grounds distinguishes persons

grouped together from those left out.

29.  In the case of Dr.N.C.Singhal vs. Union of India, (1980) 3 SCC
29, it has been reiterated that the Government is a better judge of the interests
of general public and ifitisa better judge, it must have power to create a post
depending upon exigency of service and requirements of general public, In:
Pushpa Rani (supra) it is held that the Court can not sit in appeal over the
judgment of employer and ordain that a particular post be filled up by direct
recruitment or promotion or by transfer, ‘

30.  Itiswell settled in law that power of creation of posts rests, with the
State Government and whether a particular post is necessary is a matter which
depends upon exigencies of situation and administrative necessity. [See: State
of Haryana vs. Navneet Verma, (2008) 2 SCC 65]. It is equally settled
legal proposition that power to reorganize the cadre is a policy deicision which
is not open to judicial review unless it is malafide, arbitrary or bereft of any
discernible principle. [See: Director Lift Irrigation Corporation vs.-
P.K Mohanty, (1991} 2 SCC 295.]. In P.U.Joshi (supra) it has been held
that questions relating to the constitution, parttern, nomenclature of posts,
cadres, categories, their creation/abolition, prescription of qualifications and
other conditions of service including avenues of promotion and criteria to be
fulfilled for such promotion pertain to the field of policy and is within the
exclusive discretion and jurisdiction of the State, subject, of course, to the
limitations or restrictions envisaged in the Constitution of India: It has further
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been held that State Government is well within its right to amend the Rules to
constitute different categories of posts or cadres and to reconstitue
(sic:reconstitute) and restruture (sic:restructure) the pattern and cadres/
categories of service as may be required from time to time by abohshmg the
existing cadres/posts and creating new cadres/posts.

31.  Inthe background of aforesaid legal position we may now consider
the petitioners” gricvances. The educational qualifications and nature of duties
for the posts of Lecturer, Higher Secondary School, Varishtha Adhyapak of
local body, Head Master of Middle School, Upper Division Teacher, Adhyapak
and Assistant Teacher are as follows:- '

'S.No} Post _Educational Qualification ‘| Nature of Duties
() |Lecturer, Higher | Post Graduate Degree in concerned | Imparts Education in
Secondary subject-minimum second division or | Higher Secondary
School equivalent qualification *School
(ii) | Varishtha Master’s Degree in I Division in Imparts Education in
Adhyapak concerned subject of equivalent and | Higher Secondary
B.Ed./B.Ed. special education School
(iii) | Head Master of | Graduate Imparts Education in
Middle School : Middle School
(iv) | Upper Division | Graduate Imparts Education in
Teacher Middle
(v) | Adhyapak Bachelor’s Degree in Second Imparts Education in
Division in concerned subject or Middle &High
equivalent and B.Ed./B.Ed. (Special | School
Eduation (sic:Education)/
B.T.CDEd/DS.E)
(vi) | Assistant Higher Secondary School Certificate | Imparts Education in
Teacher Examination Primary School

In the instant case there is no merger.of cadre by amendment in the
Rules. But, only a new post of Area Education Officer has been created at the
‘Sub Block Level in the set up of posts. The minimum qualification for the
aforesaid post is Graduate Degree and Bachelor Degree in Education. The
nature of duties performed by the Area Education Officer is administrative in
nature and the primary function is to supervise the eclementary education of

Primary and Middle Schools. The posts of “Varishtha Adhyapak’ of local -

body-cadre is a higher post, taking into account the educational qualification

A
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prescribed for the post and the nature of duties performed by “Varishtha
Adhyapaks’ of local bodies. For the post of “Varishtha Adhyapak’ the minimum
qualification prescribed is the Post Graduate Degree in the concerned subject
in second division and “Varishtha Adhyapak’ imparts education in Higher
Secondary School. Similarly, for the post of Assistant Teacher the minimum
qualification is Higher Secondary School Certificate Examination. The aforesaid
post has lower qualification than the qualficiation (sic:qualification) presecribed
(sic:prescribed) for the post of Head Master Middle School, Upper Division
Teacher and ‘Adhyapak’ of local body. Thus, the pool of employees from
which Area Education Officers has to be selected has been created on the
basis of educational qualification and, therefore, the ‘ Varishtha Adhyapaks’
and Assistant Teachers have rightly been excluded from pool from which the
post of Area Education Officer is to be filled up. A careful scrutiny of the
nature and duties of the post of Area Education Officer it is evident that the
post is supervisory in nature and the Area Education Officer would not, in any
manner, be supervising the work of their seniors as they do not have any
power to write the confidential report of their seniors. Therefore, the contention
that Area Education Officer who may be junior to the petitioners, namely,
Head Master and Lecturers would supervise their work, cannot be accepted.

32, Now, we may deal with the grievance of the Lecturers that by
permitting the Head Masters, Upper Division Teachers, ‘Adhyapaks’ of local
body cadres'to participate in the process of recruitment for the post of Area
Education Officer, they are being treated at par with the Lecturer and would
compete with the Lecturers for promotion to the post of Principal, High School:
In substance, the grievance of the petitioners, who are Lecturers, appears to -
be that their chances of promotion are diminished. The aforesaid submission
looks attractive at the first blush, howeveron a deeper probe, the same does
not deserve acceptance. Taking into account the nature of duties performed
by the Lecturer, Higher Secondary School as well as the qualification
prescribed, the post of Lecturer is a higher post than that of Area Education
officer. The Lecturer, Higher Secondary School on completion of 5 years is
entitled to be considered for promotion to the post of Principal, Higher
Secondary School, whereas the Area Education Officer is required to have 5
years experience on the post in order to be eligible for consideration for
promotion to the post of Principal, High School. It is pertinent to mention
here that quota has also been prescribed for promotion to the post of Principal,
High School under the executive instructions and suitable amendment in the
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Rule will be made by the State Government, as has been stated before us.
The aforesaid quota provides that the post of Principal High School shall be
filled in by promotlon to the post to the extent of 75%. Out of aforesaid 75%,
50% post shall be filled up from the cadre of Lecturers, High School and -
remaining 25% posts shall be filled up from the cadre of Area Education
Officers. The remaining 25% post of Principal High School shall be filled up
by direct recruitment, in which, Lecturers of Higher Secondary as well as
“Varishtha Adhyapaks’ can participate.

33.  Thus, two cadres have been constituted for promotion to the post of
Principal, High School. The post of Principal, High School is an administrative
post. There is need of persons having administrative experience as well as
teaching experience. The post of Principal, High School is sought to be filled
up by two different cadres i.e. Area Education Officers-and the Lecturers and
_separate quota, as stated above, has also been prescribed for them. For the
post of Principal, High School, mixed cadre is sought to be prepared of the
persons who have administrative and teaching experience. Itis well settled in
law that government can provide two cadres for promotion to the post.
Reference in this connection may be made to the case of Dwarka Prasad
and others vs. Union of India and others, (2003) 6 SCC 535. Once separate
quotas are prescribed for promotion to the post and two cadres/channels are
created for promotion to a particular post, the plea of discrimination does not
arise. In this connection we may refer to a decision of Supreme Court in the
case of Secretary to the Government of Orissa vs. Laxmikant Nanda and
others, (1994) 1 SCC 587. Itis also well settled in law that mere chances of
promotion are not conditions of service, and the fact there is reduction in the
chances of promotion does not tantamount to a change in the conditions of
service. A right to be considered for promotion is-a term of service, chances
of promotion are not. [See: State of Maharashtra vs. Chandrakant Anant
Kulkarni, (1981) 4 SCC 130, Union of India vs. S.L.Dutta, (1991) 1 SCC
505 and Panchraj Tiwari vs. Madhya Pradesh State Electricity Board
and others, (2014) 5 SCC 101. Therefore, the contentions raised by the
petitioners that unequals are sought to be treated as equals does not commend
to us. We may point out that it is not the case of petitioners that action of
respondents in creating post of Area Education Officer is either actuated by
malafides or amounts to colourable exercise of power.

34,  That apart, the challenge to the process of recruitment to the post of
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Area Education Officer at the instance of Lecturer is premature at this stage,
- as after recruitment on the post of Area Education Officer, they would require
5 years’ experience on the post of Area Education Officer in order to be
eligible for promotion to the post of Principal, High School and they would be
promoted to the post of Principal, High School against their quota of 25%.

35. We shall now advert to the grievance of the Head Masters that they
are requied to appéar ifi the examination for appointment on the post of Area
Education Officer whereas Lecturers who hold the qualification for the post
are entitled to be directly promoted as Head Master of the School on
completion of 5 years service. Once again we may reiterate that the plea of
discrimination is available to similarly situated persons who are differently
treated. Taking into account the nature of duties performed by Head Masters
of Middle School as well as the Lecturers of Higher Secondary Schools,
both the posts cannot be held to be equivalent, as the Lecturers, Higher
Secondary impart education in Higher Secondary Schools whereas Head
Masters Middle School impart education in Middle Schools. Thus, nature of
their duties are different and, therefore, the plea of discrimination is not
available to them.

36. Now we shall consider the challenge to order dated 16.9.2013 as
well as memo dated 24.8.2013 issued by the School Education Department
as well as Commissioner, Public Instructions, Government of Madhya Pradesh,
Bhopal, respectively, which provide that teaching experience on the post of
‘Adhyapak’ should be counted with effect from 01.4.2007 as *Adhyapak’

cadre has been constituted from the said date and that a candidate must have

teaching experience of 5 years on the post of Head Master Middle School,
Upper Division Teacher and Adhyapak’, respectively.

37.  Itiswell settled rule of statutory interpretation that when the material ,
words are capable of bearing two or more constructions the most firmly
established rule for construction of such words 'of all statutes in general (be
they penal or beneficial, restrictive or enlarging of the common law)' is the
rule laid down in Heydon s case which has 'now attained the status of a classic.
The rule which is also known as ‘purposive construction’ or ‘mischief rule’,
enables consideration of four matters.in construing an Act: (I) What was the
law before the making of the Act; (ii) What was the mischief or defect for
which the law did not provide, (iii} What is the remedy that the Act has
provided, and (iv) What is the reason of the remedy. The rule then directs that
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the courts must adopt that construction which ‘shall suppress the mischief and

advance the remedy'. The rule was explained in the Bengal Immunity Co. vs.

State of Bihar by S.R.Das, C.J.1. as follows: It is a sound rule of construction
of a statute firmly established in England as far back as 1584 when Heydon's

case was decided that for the sure and true interpretation of all statutes in
general (be they penal or beneficial, restrictive or enlarging of the common
law) four things are to be discerned and considered: (1) What was the common
law before the making of the Act, (2) What was the mischief and defect for
which the common law did not provide, (3) What remedy the Parliament hath
resolved and appointed to cure the disease of the commonwealth, and (4).
The true reason of the remedy; and then the office of all the judges is always
to make such construction as shall suppréss the mischief, and advance the
remedy, and to suppress sub- the inventions and evasions for continuance of
the mischief, and pro privato commodo, and to add force and life to the cure

and remedy, according to the true intent of the makers of the Act, pro bono

publico. [See: Anderton vs. Ryan, (1985) 2 All ER 355, Bengal Immunity
Co. Vs. State of Bihar, AIR 1955 SC 661 and National Insurance Company
Limited vs. Baljit Kaur, AIR 2004 SC 1340.] [See: Principles of Statutory
Interpretation by Justice G.P.Singh, 13th Edition]

38.  Therelevant extract of the Adverfisement dated 22.8.2013, order dated
16.9.2013 and clarificatory memo dated 24.8. 201 3 respectively are
reproduced below for the facility of reference:-

2 Feforr qter -~

Hogo e @ fereral ¥ arfed Rrie (oo S Rrers) / JerT
QBT (FETATETTE) rfieE Vel / AT (R Gaif & Feqras
fore s Rare & ~Ta9 5 T &7 AeIE JFHT (AT B
ferd emryeR g7 qv Dafrg e wYd F7 FAaT 5 9 BT H79T)
Ffyard T v FrIer grey ReafErery ¥ waE @) 99y aur
Rrer arey # @i (91,55,) @) I 7 IS seqm 12w
gfeye & HT=ar QI &1 ey

1. e G & F Fguaa @ auf B 7O gl T JeArIE
way 7 aredfaw i @t e § # oY 3 seargd a9 a1
T [RF 01.04.2007 § G & | O Refr Fsw R & qd & -
I 9T B T T B A9/

“Togo* FTGT F el # sriva Rrrw (37 579 Rer®) /959717
FIeeE (TETTEIE) ATl oo/ RIHT A3 9T @ JqHE
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1372 [3s7ra77 s @t e 5 T BT Seifre Agaa (G B
fer? srearaer 9g v Wafie s v &7 YAad 5 a¥ o7 §99E)
T EIIT T AT TS [3RGSEnerdr W wqiTe @ auihy aur
Ry e 3§ waae (6, vs) /0Ries R g § gy ()
WWWW@WWWWWWHW/
Y&l Gy /

The relevant extract of the Notiﬁcation dated 22.8.2013, by which

1982 rules have been amended reads as under:-

No.| Narne of | ‘Minimum | Maxmimum | Minimum Educational Remarks

post Age Limit| (sic:Maximum), Qualifications and
. AgeLimit |other requirements .

0@ &) @ &) (6)

"4 | Area - - Graduate Decree from Selection by'
Education ’ recognized University and | limited
Officer B.Ed. which should be examination
(AEO) recognized by National from the post

Council for Teachers Education | of Head

and Teachers (UpperDivision | Masters, Middle
Teachers)Head Masters of | School and
Middle School/Adhyapak of | Teachers (Upper
local bodies cadre who has | Division

5 years minimum teaching | Teachers)
experience and Adhyapak o
Local Bodies
Cadre

" From careful scrutiny of the minimum educational qualification and

other requirements prescribed for the post of Area Education Officer it is
evident that the same is in three parts, namely:-

®

(i)

(iif)

Qualification i.e. "Graduate Degree" from recognized University and
B.Ed. which would be recognized by National Council for Teachers
Education;

The source from where the persons would be recruited to the post of
Area Education Officer, namely, Head Master Middle School, Upper
Division Teacher and ‘ Adhyapak’ of local body cadre

The minimum teaching experience i.e. of 5 years.

Thus, it is evident that the minimum teaching experience isnot referable
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to any post. '

39.  Inthe instant case, by virtue of amendment in 2007 Rules, the Upper
Division Teachers and the Head Masters of Middle School, had no further
. promotional avenues beyond the post of Block Education Officer even though
they had educational qualification for promotion to the post of Principal, High
School. Realizing this anomaly the legislature brought about the amendment in
the year 2013 by which Upper Division Teachérs and Head Masters were
allowed to participate in the limited selection/recruitment process of Area
Education Officer and separate quota for promotion was prescribed for them
for the post of Principal High School. The ‘Adhyapaks™ of local body cadre
who were performing duties like their counter parts in school Education
Department and were imparting education in “Government Schools™ are also
. given the opportunity to appear in the examination for appointment on the
post of Area Education Officer. The anomaly crept in by way of amendment
in 2007 rules is sought to be remedied by way of amendment in 2013 Rules.

40.  Theliteral meaning given to the Rules would mean that only ‘ Adhyapak’ -
of local body cadre is required to have 5 years experience whereas the
requirement of teaching experience does not apply to the post of Upper Division
Teacher and the Head Masters of Middle School. The literal construction in
the instant case has to be avoided. If the interpretation to the teaching experieénce
as prescribed in the Rules as mentioned in the advertisement and order dated
22.8.2013 and clarificatory memo dated 24.8.2013 is accepted, it would
amount to promoting the anomaly‘as the person who is serving as Upper
Division Teacher and may have 5 years teaching experience would be eligible
to appear in the examination and whereas the person who is promoted from
the cadre as Head Master and may not have 5 years’ teaching experience on
the promoted post, even though he is seriior to the person holding the post of
Upper Division Teacher. Exclusion of such candidate from the participation in
the process of recruitment cannot neither be countenanced nor would satisfy
the test of reasonableness. No tangible reason for excluding such candidate
and the object sought to be achieved by amending the Rule is forthcoming. It
is also pertinent to mention here that the post of ‘Adhyapak’ came into
existence on account of merger of the post of *Samvida Shala Shikshak® Grade-
II with the post of ‘Adhyapak’ under the 2008 Rules. The nature of duties of
Samvida Shala Shikshak Grade-II as'well as Adhyapak are similar as both of
them impart education in Middle Schools. However, if the teaching experience
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of such ‘Adhyapak’ on the post of ‘Samvida Shala Shikshak’ Grade-II is not
taken into account, he would be excluded from the process of recruitment for
the post of Area Education Officer. Similarly, Upper Division Teachers who
may not have teaching experience of 5 years on the post of Upper Division
Teacher and may have served years of teaching experience on the post of
Assistant Teacher would be excluded. It is pertinent to mention here that in
some of the writ petitions an averment has been made that though the
petitioners are posted as Assistant Teachers, yet they are imparting education
in Middle and High Schools. That averment of fact has not been controverted
in the return filed by the State.

41.  The advertisement dated 22.8.2014 as well as the order dated
16.9.2013 and clarificatory memo dated 24.8.2013 issued by the respondents,
therefore, are not in consonance with the Rules, as the teaching experience
prescribed in the rules is not relatable to any post. The post of Area Education
Officer is an administrative post. The Area Education is, inter alia, required
to monitor 40-50 primary and middle schools and academic monitoring of
elementary education. The object of process of selection is to appoint most
suitable candidates for the post of Area Education Officer and purposive

" interpretation is to be given to avoid the anomaly which had crept in by

amendment in the rules in the year 2007 which the legislature intended to’
rectify by amendment in the Rules in the year 2013. More so when the
amendment of the Rule was to depart from the ordinary rule of direct recruitment .
on such post, Therefore, the minimum qualification prescribed in the Rules, in
our considered opinion, and in the-background of aforesaid well settled legal
principles with regard to statutory interpretation has to be read as over all
teaching experience on any teaching post in the Government Schools.

42.  Intheresult, the challenge to the validity of the Rules, as amended by
notification dated 22.2.2013, is hereby repelled. However, the order dated
16.9.2013 issued by School Education Department and clarificatory memo
issued by the Commissioner, Public Instructions, Government of Madhya
Pradesh, Bhopal dated 24.8.2013 and the advertisement dated 22.8.2013 in
so far it prescribes that Upper Division Teachers, Head Masters Middle School
and ‘Adhyapaks’, should have 5 years teaching experience on their “respective
posts” for appointment on the post of Area Education Officer is hereby
quashed. It is held that the Upper Division Teachers, Head Masters Middle
Schools and “Adhyapaks’ of local body cadre who have 5 years’ of overall
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teaching experience in Government Schools must be considered as eligible to
appear in the examination,

43,  Wehave been informed by learned Government Advocate that such
. persons have been permitted to appear in the examination. In view of the
aforesaid statement made by learned Government Advocate it is directed that
the results of such Upper Division Teachers, Head Masters Middle School
and ‘Adhyapaks’ who have appeared in the examination, which was held on
08.9.2013 for recruitment to the post of Area Education Officer be also
declared. The interim order, if any, passed in the writ petitions are hereby
vacated to enable the authorities to take the recruitment process forward in
the terms of this pronouncement.

44.  Accordingly, the writ petitions are disposed of.
| Petition disposed of.

L.L.R. [2015] M.P., 2914
WRIT PETITION
Before Mr. Justice A. M. Khanwilkar, Chief Justice &
Mpyr. Justice K.K. Trivedi
W.P. No. 20172/2012 (Jabalpur) decided on 7 May, 2015

ANUJ ASSOCIATES (M/S) _ ... Petitioner
Vs.

NATIONAL MINERAL DEVELOPMENT CORPORATION

LTD. & ors. ...Respondents

A Tender - Requirement in NIT - To file experience certificate
-Alongwith tender form - Whether Mandatory - Yes, because its the proof
of experience which touches the issue of eligibility and the same is
highlighted by bold letters to attract the attention of all concern. (Para 9)

@ ffaer — vaang el 4 anevyEar — FAT FAOT-9T Aegd
ST — [A%T 797 @ Wier — 997 JIRITIeHH & — B, ¥dif6 98 JA7Hq
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B. Tender - NIT prescribed filing of experience certificate
alongw:tk tender form - Non submission - Fatal - Form is defective - Should
be rejected at threshold - The requirement is mandatory. {Para 12)
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C. Interpretation - "Liable to be rejected " and "shall be
re_]ected " - Expression used i in the document must be interpreted in the
context it is executed. ' (Para9)
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,'R.P. Agrawal with A. M. Lal, for the petitioner.
Anoop Nair, for the respondents No. 1 & 2.
Respondent No.3 is absent, though served.

ORDER

The = Order of the Court was delivered by :
A.M. KHANWILKAR, C.J. :- Heard counsel for the petitioner and respondents
No.l & 2. Respondent No.3 is absent, though served.

2. In this petition filed under Article 226 of the Constitution of India, the
petitioner has questioned the tender process which has already culminated
with the issuance of work order in favour of respondent No.3. The tender
document of the petitioner has not been accepted. :

3. - Theprincipal ground urged in this petition is that the tender document
submitted by the respondent no.3 was not accompanied by proof of requisite
experience and P.F. Code as per Clause 4(b) at item No.11 of NIT. In other
words, the tender document submitted by the respondent No.3 was incomplete
as it did not contain the mandatory documents to establish the eligibility of the
respondent No.3 to participate in the tender process, to wit, experience
certificate and P.F. Code. Those documents were mandatory as can be
discerned from Clause 4 of the notice inviting tender dated 15.09.2012 and
conjointly read with the format of letter of bidders Annexure-I paragraph 3
mandating submission of documents mentioned as enclosures thereunder and
more patticularly Clause 5 of the general terms and conditions of the tender
specified in Annexure-II. In the notice inviting tender Clause 4 refers to the
pre-qualifying requirements: It reads thus:
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%4, Pre— Qualifying requirements: The bidders inorderto -
qualify shall satisfy the following criteria.

(@)  Average annual turnover of bidder during last 3 years
‘ending 31st March of the prcvxous financial year should be 18
lakhs. .

. (b) Professional Com_petence:

Proof of expenencc having successfully completed similar
-works during last three years ending on date of Tender opening
shall be one of the following

® One similar work for the value net less than
60% of estimated cost i.e. Rs.162 lakhs

/ or

(i) Two similar works for the value not less than -
40% of estimated cost i.e. Rs.108 lakhs each

or

(i) . Threesimilar works for the value not less than
30% of estimated cost i.e. Rs.81 lakhs each.

(¢)  Thebidders should submit Solvency Certificate issued
by scheduled bank for a value of Rs.30 lakhs and the certificate

should not be earlier than one month from due date of
‘submission of the tender”.

(emphasis supplied)

4, hAnﬂexure-I, in the tender document titled as “Letter of Bidders”,
the bidder is expected to submit documents mentioned ini paragraph 3 therein.
Paragraph 3 of the said Letter of Bidders reads thus:

“3, [/'We submit the relevant documents as detailed hereunder:-
ENCLOSURES;

1. Notice Inviting Tender duly signed on each page.
2. Instructions to Bidders duly signed on each page.
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3. Declaration—(Annexure V) duly filled-in & signed.

4. General conditions of contract duly signed on each
page. : S

5. Documentary evidence of experience i.e. Work order,
in running of bus services. . :

6. Documentary evidence about financial capability.
7. Income-tax PAN & Service Tax Registration No.

8.  DD/FDRduly discharged for the EMD amount and
cost of tender documents, if downloaded.

9. In case of Partnership firm or Company, a copy each
of Partnership Deed/Power of Attorney/Articles of Association
& Memorandum of Association as the case may be.

10.  Proof of Turnover details i.e. copy of balance sheet.
11.  PF Code No.
12.  Solvency Certificate”. _

| (emphégis supplied)

5. In addition, we may usefully refer to Clause 5 of general terms and
conditions of tender specified in Annexure-II, whichr;ads thus:

“5, Documentary proof for experience, financial
capabilities, turnover for the last threeyears (i.e. Balance
sheet for last three consecutive years up to March 2012)
with technical bid (Part-II), statutory compliances etc. as
given in clause no.3 of Annexure-I of NIT, shall be submitted
alongwith the tender. The offers of those bidders not enclosing
these documents are liable to be rejected”.

6. On conjoint reading of the aforesaid stipulations there is no manner of
doubt that submission of the proof of experience is a basic and mandatory
requirement. That position is reinforced from the compliance to be made by
the bidders-while sending letter in the format prescribed in Annexure-I,
especially noted in clause No.5 of the general terms and conditions. Clause
No.5 has been highlighted in the tender document in bold. Clause 5 stipulates
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submission of documentary proof for experience amongst other documents
when technical bid (Part-IT) arid other statutory compliances as given in clause
3 of Annexure-Ii.e. Letter of Bidders referred to above. These documents
have been made mandatory. As a matter of fact, proof of experience is bare
minimum that the bidder has to submit alongwith tender document to
substantiate his eligibility to participate in the tender process as notified.

7. The argument of the respondent Nos. 1 and 2, however, is that, non-
submission of proof of experience or for that matter P.F. Code number did
not warrant rejection of the tender document. It was always open to the
appropriate Authority to permit the bidder to explain the position and to submit
those documents or information in that process. The appropriate Authority is
empowered to do so in view of Section-1-Institution of bidder compendium,
extract whereof is appended to Annexure- R/1 to the reply-affidavit. Reliance
has been placed on Clause serial No.12 in the Annexure-R/1. The same reads
thus:

12 | 25. Clarification of Bids During the To accept
" | 25.1 To assist in the examination and processing 7 CDDB clause
comparison of Bids, the Employer may, evaluation of the | in addition to
at his discretion, ask any Bidder for tender proposals,| NMDC
clarification of his Bid, including break- | the tenderers Clauses,
down of unit rates. The request for may be required
clarification and the response shail be to attend to the
in writing or by cable, but no change in | OWNER’S
the price or substance of the Bid shall be | office for
sought, offered, or permitted except as discussions/
required to conform the correction of clarifications.
arithmetic errors discovered by the Tenderers, on
Employer in the evaluation of the Bids in | request from the
accordance with Clause 27. OWNER, shall
' attend Tender
discussions at
their cost. .
8. On a bare reading of this clause, it is noticed that the appropriate

Authority can call upon the bidder to assist in the examination and comparison
of the bids to offer certain explanation. This provision, however, does not
mean that the mandatory document which is required to be furnished to
substantiate the eligibility of the bidder and necessary to be examined at the
threshold as pre-qualifying requirement, can be submitted in the garb of
clarification. The clarification can be in respect of matters, which are already

L3
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before the Authority and some further information in that behalfis required.
Non-submission of proof of experience certainly warranted rejection of the
tender document submitted by respondent No.3.

9. The Counsel for the respondent Nos.1 and 2 was at pains to contend
that the provision made in Clause 5 of Annexure-II must be read as directory
and not mandatory. According to respondents, the very nature of expression
used “is liable to be rejected” and not “shall be rejected”. It is well settled
position that the expression used in the document must be interpreted in the
context. When examined in the context whether the proof of experience is a
mandatory document to be submitted alongwith the tender document, there
can be no doubt that the expression “liable” must be treated as mandatory
and not directory - because the proofof experience touches upon the issue of
eligibility of the bidder. As aforesaid, Clause No.5 in Annexure-II providing
for general terms and conditions of the tender has been highlighted in bold to
attract the attention of all concerned and to impress upon them that submission
of documents referred to therein are mandatory. Besides Clause No.5 of
Annexure-- IT, even the format of letter of bidders Annexure-I makes it amply
clear that it was obligatory to enclose document of proof of experience as
well as P.F. Code number alongwith the said letter being mandatory. If the
argument of the respondents were to'be accepted then even other documents
referred to as enclosures in the letter of bidders would become dispensable
and expendable, which contention cannot be countenanced.

10.  Inouropinion, submission of proof of experience alongwith the tender
document in any case was a maridatory requirement. Understood thus, it should
necessarily follow that the tender process finalized in favour of respondent
No.3 is in excess of authority and in favour of person whose tender document
should have been rejected at the threshold for want of proof of experience
and having failed to substantiate eligibility to participate in the tender process.

11. Counsel for the respondents No.1 and 2 submits that both the bidders
were invited to offer explanation by the appropriate Authority, in which, they
participated and after completion of that procedure having found that
respondent No.3 is the lowest bidder, contract has been awarded to him.
The fact that the petitioner responded to the call given by the appropriate
Authority to offer explanation in respect of certain matters, that does not take
the matter any farther.



2920 Aﬁuj Associates Vs. National M.D. Corp. (DB) LL.R.[2015]M.P.

12.  The moot question is : whether the tender document submitted by -

respondent No.3 fulfilled the mandatory requirement? If that is to be answered
in the negative, all other incidental matters would be of no consequence, having
held that tender document submitted by the respondent No.3 was defective
for having failed to subrit documentary proof of experience. It follows:that
the same.should have been rejected by the appropriate Authonty at the
threshold.

13. - The counsel for respondents No.1 and 2 lastly submits that even the
pet1t1oner is not eligible to participate in the tender process as the petitioner
was relying on power of attorney executed in his favour in the year 2009. The
tenure of that power of attorney had already expired and therefore the petitioner
did not have legal authority to participate in the tender process. That is not the
ground on which the tender document of the petitioner has been rej jected.
That question should have been examined by the appropriate Authority during
the scrutiny of the documents submitted by the bidders. At the same time, we
may observe that the substantive relief claimed by the petltloner is only to
reject the technical bid of respondent no.3 and not for further relief that the
contract should be awarded to the petitioner.

14.- - Morcover since the work order issued to respondent No.3 is being
quashed in terms of this order being consequence of invalid process, it would
be open to the respondents No.1 and 2 to consider the eligibility of the
petitioner to participate in the impugned tender process and if the- appropriate

_ Authority finds that the petitioner was eligible to participate in the said process,
may take decision, as may be advised, as the tenure of contract notified in the
tender notice was limited to three years and extendable by one year. It will be
open to respondents No.1 and 2 o also consider inviting fresh tenders. All
these aspects will have to be considered by the respondents No.1 and 2 oniits
own merits in accordance with law.

15. .. Suffice it to hold that the relief as claimed by the petitioner even if
accepted, the petitioner cannot 'be given further relief of directing the
rcspondcnts No.1 and 2 to award contract to the petitioner.

: 1 6. Weare conscious of the fact that the petitioner has asked for residuary
prayer of any other relief and may contend that the Court must mould the
reliefin favour of the petitioner, but in the fact situation of the present case, we
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are not inclined to do so as the question regarding eligibility of petitioner jtself
has been raised, which will have to be examined by the appropriate Authonty
of respondents No.1 and 2 in the first i instance.

17. Accordingly, thls.petmon partly succeeds on the above terms with

__ no order as to costs.

18. At this stage counsel for the respondents No.1 arid 2 submits that
since the Court has cancelled the contract awarded to respondent No.3 in
furtherance of impugned tender process, the respondents No.1 and 2 be
permitted to continue with the present arrangement until the fresh tender Y
process is resorted to.

19.  We find this request to be fair and appropriate. The respondents No.1
and 2 are granted four weeks time for that purpose. We also make it clear
that it will be open to respondent No.3 to participate in the fresh tender
process, if so advised, in spite of setting aside of the contract awarded to him
in furtherance of the impugned tender process.

20.  Ordered accordingly. .
' Orderjaccordingly :

i,
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WRIT PETITION
Before Mr. Justice A. M. Khanwilkar, Chief Justice &
Mr. Justice K.K. Trivedi
W.P. No. 3854/2015 (Jabalpur) decided on 26 June, 2015

i
.

RAM SWAROOP CHATURVEDI ) ...Petitioner
Vs. ' : '
STATE OF M.P. & ors. Respondents

A. Minor Mineral Rules, M.B 1 996, Rule 7 - Grant qf trade quarry
-Sand Mining - Whether the expression "'for 2 years" must be construed as
"Minimum 2 years" as per clause (2) of Rule 7 of the Rules 1996 - Held - No,
the expression ""for2 years" in case of trade quarry means as upto 2 years or
the time period as specified in the auction notice issued as per Form 15 -

‘Petition disposed of. ' (ParasSto7)
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) B. Minor Mineral Rules, M.P. 1 996 Rule 22 - Period of quarry
lease - Whether the provisions of Rule 22 is applicable on grant of trade
quarry - Held - No, the provision of Rule 22 is applicable for duration of
grant of quarry léase and not for grant of trade quarry. (Para 6)
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. C. Minor Mineral Rules, M.B. 1996, Rule 37 -Agreement - Clause
26 -Arbitration Clause - Dispute as to whether amenable to writ jurisdiction
- Held - As there is Arbitration Clause in the agreement and efficacious and
alternate remedy is available to the petitioner, so remedy of writ jurisdiction
_ underArticle226 of the Constitution is not available for relief regarding refund
" of the amount deposited by the petitioner. (Para 13)
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D. Constitution - Article 226 - Disputed question of fact -
‘Whether writ _]urlsdlctmn under Artlcle 226 can be invoked - Held - No.
i (Para 13)
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Akshay Dharmadhikari, for the petitioner.
Samdarshi Tiwari, Dy. A.G. for the respondents/State.
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ORDER

The Order of the Court was  delivered by :
A.M. KHANWILKAR, C.J. :- Heard counsel for the parties on'admission.

Two substantive reliefs have been claimed in this petition. The first
reliefis to direct the Collector to allow the petitioner to enjoy full tenure of 2
years of sand mining and to extend the period of lease agreement till
01.02.2017. The second relief is to quash the order dated 30.03.2015
(Annexure-P/14) and to direct the respondents to refund the amount deposited
by the petitioner in compliance of the same.

2. The petitioner had participated in the auction process, which was
commenced on the basis of auction notice dated 21.02.2013. The auction
notice clearly indicated that the period during which participants would be
entitled to avail of sand mining permission, will be till 31.03.2015 only. No
doubt, the petitioner was the highest bidder and was, therefore, entitled for
grant of trade quarry. The petitioner, however, was unable to execute the
agreement till 2.2.2015 on account of circumstances, which, according to the
petitioner, were beyond his control. -

3. It is not in dispute that the agreement as executed by the petitioner is
for the remainder auction period upto 31.03.2015. The petitioner, however,
whilst executing the agreement registered protest and executed the agreement
without prejudice on the assertion that the petitioner was entitled for minimum
2 years of tenure and not the remainder tenure upto 31.03.2015. The
Authorities have not acceded to that request. As a result, the petitioner has
approached this Court for direction against the Collector to allow the petitioner
to avail of full tenure of 2 years of sand mining and therefore to extend lease
agreement till 01.02.2017.

4. According to the petitioner, as per the mandate of Rule 7, the lease

agreement for grant of trade quarry cannot be less than 2 years' tenure from
the date of taking over possession. For that, the petitioner is relying onRule 7
of the M.P. Minor Mineral Rules, 1996 (for brevity “Rules of 1996™) and

drawing analogy from Rule 22 of the Rules of 1996. Rule 7 of the Rules of
1996 reads thus:-

“7.Power to grant trade quarry.-

(1) el
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(2)  The quarry of minerals specified in serial number 5 of
Schedule I shall be auctioned for five years and quarry of

minerals specified in serial numbers 1, 3 and 4 of Scheduile IT
shall be auctioned for two years :

Provided that if contractor establishes cutting and

polishing industry, for minerals specified in serial no.5 of

~ Schedule I, within one year, then period of contract shall be

. exceeded to tén years at the place of five years and in such

condition contract money shall be increaéqd by 10% every
year excluding first year. :

(emphasis supplied)

5. On a bare reading of Rule 7, in particular Clause (2), it does glve an
impression that the auction for grant of trade quarry covered by serial No.1 in
Schedule I should be for 2 years. The question is : whether the expression “for2
years” must be construed as “minimum 2 years” asis contended by the petitioner.

6. ~ Inthe firstplace, the petitioner has not challenged the terms specified
in the auction notice. No such relief has been claimed in the present petition. If
"so, itis not open to the petitioner to argue contrary to the term so spemﬁcd in
the auction notice under which the petitioner is claiming right for grant of trade
-quarry. Further, the auction notice, we find, is in consonance with the statutory
notice specified in Form 15 of the Rules. The statutory Form 15 stipulates
that the Contractor will be allotted by public auction trade quarry for period
ending 31st of March of the specified financial year from the date of taking
over the possession of the quarry. The petitioner then relies on Rule 22 of the
said Rules. However, the minimum period specified for grant of quarry lease
. in Rule 22 is applicable to the minerals specifically referred to in the said Rule,
Admittedly, grant of trade quarry is not referred to amongst the minerals
. specified in Rule 22. Therefore, Rule 22 can have no application to the fact
- situation of the present case. This position is fairly accepted by the counsel for
the petitioner.

7. Be that as it may, considering the fact that specific time frame (period)
has been provided in respect of quarry of minerals referred to in Rule 22;.and
no such specific period is provided in respect of grant of trade quarry, it is not

o
-
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possible to countenance the argument of the petitioner that the minimum tenure
of 2 years should be granted even in case of grant of trade quarry
nowﬁthstanding the period specified in the auction notice (statutory notice
issued as per Form 15). The expression “for 2 years” in case of trade quarry
must, therefore, be construed to mean as upto to 2 years.or the time period
as specified in the auction notice itself, : : :

8. Suffice it to observe that as no express Jegal provision has been brought
to our notice, which mandates the fixed tenure of 2 years period for trade
quarry after execution of the agreement so as to disregard the specific time
frame is provided in the auction notice issued in consonance with Format 15
specifying the outer limit upto 31 .03.2015, it is not open to argue to the
contrary. v | : '

" 9. As noted earlier, the petitioner has executed agreement in furthetance of

the auction notice specifying period till 31.03.2015 and has executed agreement
is consonance with the said period. The fact that the pefitioner protested or
executed the agreement without prejudice, will not make any difference. For, the
petitioner had participated in the auction process with open cyes that the period
specified in the auction notice was only upto 31.03.2015. Thus, the petitioner can
not be permitted to approbate and reprobate. D

10 The fact that the petitioner was unable to execute the agreement -
because of fortuitous circumstances until 22.02.2015 will be of no avail to the
petitioner. There isno express provision in the Rules of 1996 empowering the
Authority to extend the tenure specified in the auction notice qua grant of
trade quarry because of the grounds as are pressed into service. As aforesaid,
the petitioner having failed to challenge the tenure specified in the atction
notice dated 21.02.2013 and also acted upon the same with open eyes cannot
be heard to complain about the said cohditio_n or seek relief cpntx_'é'ry; thereto.

I1.  Reverting to the second relief claimed in this writ petition by way of
amendment, the petitioner has asked for quashing the order dated 30.03.2015
(Annexure-P/14). As a matter of fact, by that communication the tenure of
trade quarry has been extended until 30:06.2015 in exercise of power under
Rule 41(6) of the Rules of 1996, Sub-rule (6) stipulates that if the Authorities
have failed to conduict auction due to reasons beyond the control of the State
Government, the tenure of the Contractor, who has already been awarded
mining lease and whose mining lease is subsisting, could be given extension
for maximum 3 months on enhancement of 10% in contract money.
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12.  Notably, If the order dated 30.03.2015 (Annexure- P/14) is quashed,
the limited benefit which has been extended to the petitioner till 30.06.2015
as a result of non conducting of auction within time, will also stand withdrawn.
Indeed, the grievance of the petitioner is that the period should have been
much more than 3 months and commensurate with 2 years tenure from the
date of taking over possession after the agreement executed by the petitioner.
That claim having been rejected in the earlier part of this judgment, we must
rest this order with the finding that no infirmity can be found with the order
dated 30.03.2015 (Annexure-P/14) for having limited the period of extension
of 3 months because of the situation specified in Sub-rule (6) of Rule 41.

13, The second part of prayer clause (2A) is to-direct the respondents to
refund the amount deposited by the petitioner. This reliefis obviously on the
assumption that the offer given by the petitioner of confract amount was on
the understanding that the petitioner would be given lease for minimum 2 yeaﬁs
period. Thus, contract amount commensurate reduction for the period which
has been lost by the petitioner, must be refunded to the petitioner. This is a
mattef giving rise to a dispute emanating from the terms and conditions

- specified in the agreemerit. Any dispute in that behalf, Prima facie, is amenable

to remedy under Clause 26 (Arbitration Clause) of the agreement by way of

Arbitration. As efficacious and alternative remedy is available to the petitioner;

and, more so, the circumstances, which may be pressed into service to justify

the relief of refund may involve disputed questions of facts, it may not be
appropriate to invoke writ jurisdiction under Article 226 of the Constitution.

That relief can be pursued by the petitioner by way of Arbitration proceedings

or any other proceedings as may be permissible in law. All questions in that

behalf will have to be decided on its own merits in accordance with law.

14.  While parting, learned counsel for the petitioner subrmnitted that in the
event the Authorities were to accept the claim of the petitioner of refund of .
commensurate quantum of contract amount because of reduced time period
available to the petitioner for the trade quarry, the petitioner may be permitted
to purse remedy of refund of commensurate stamp duty amount paid on the
agreement.. We are not expressing any opinion on the correctness of this
submission. But, if the petitioner has any remedy available in the law for refund
of commensurate principal amount or for that matter towards stamp duty, is’
free to pursiie the same in accordance with law. All question which are not
decided in the present proceedings will have to be decided on its own merits
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" in accordance with law by the concerned Authority.

15.  Ifanyrepresentation is submitted by the petitioner, we have no manner
of doubt that the concerned Authority will decide the same expeditiously and
preferably not later than two months from receipt thereof.

16.  Disposed of accordingly. -
' Petition disposed of.
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WRIT PETITION
Before Mr. Justice R.S. Jha
W.P. No. 5298/2007 (Jabalpur) decided on 1 July, 2015

REKHA PANDEY (SMT.). , ...Appellant
Vs. §
STATE OF M.P. & ors. _ : ...Respondents

Service Law - Termination - Natural Justice - Petitioner applied
for appointment on the post of Samvida Shala Shikshak Grade III -
Although the petitioner failed to secure 40% marks in entrance
examination as required under Rule 6 of M.P. Panchayat Samvida Shala
Shikshak (Appointment and Conditions of Contract) Rules, 2001, but
by mistake treating 42.64 marks as percentage obtained by petitioner,
permitted her to participate in counseling and also granted an
appointment - Subsequently her services were terminated - Held - No
show cause notice is required to be issued as no useful purpose would
have been served as issuance of such notice would be a useless

" formalities - If undisputed facts are involved, non issuance of notice to

employee is not fatal - Petition dismissed. (Paras 6,7 & 10)
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Cases referred :

(2014) 9 SCC 105, (2007) 4 SCC 54, (2007) 5 SCC 65, (2008) 9-
SCC31, (2014) 8 SCC 369 2006(3) MPHT 39.

Avinash Zargar, for the petitioner.
- Devesh Jain, G.A. for the respondent/State.
Tabrez Shekh, for the respondent No.3.

(Supplied: Paragraph numbers)
ORDER

R.S. Jua, J. :- Heard fhe learned counsel for the parties on IA No.
8729/2014 for vacating stay but on the request of the learned counsel for the
parties, the matter is heard and decided finally.

2. The petitioner has filed this petition being aggrieved by the order
dated 17.2.2007 by which the appointment of the petitioner on the post of
Samvidd Shala Shikshak Grade-III has been cancelled. The learned counsel
for the petitioner submits that the petitioner had filed an application pursuant
to the advertisement issued by the respondents for filling up 158 posts of
Samvida Shala Shikshak Grade-III in Janpad Panchayat Bankhedi. For this
purpose, the eligibility entrance examination was conducted by the Madhya
Pradesh Professional Examination Board. The petitioner appeared in the
entrance examination and was thereafter called for counseling by vide
communication dated 19.09.2006 on the strength of a certificate issued by
the respondent no. 3 Annexure P2.

3. It is stated that the respondents on scrutiny of the petitioner's
documents issued an order of appointment dated 28.9.2006. Pursuant to which,
she Jomed her duties on 6.10.2006. The petitioner in the petition has alleged
that when the petitioner was continuously working on the post, she suddenly
received an order dated 17.2.2007 by which her appointment was cancelled
on the ground that she had not obtained minimum qualifying marks in the
eligibility examination. The petitioner being aggrieved, had filed a representation
before the higher authorities which was not considered and decided, hence
the petitioner is constrained to file this petition.

4. It is submitted that the respondents authorities have passed the
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impugned order cancelling the petitioner's appointment without giving any
opportunity of hearing to the petitioner and without taking note of the fact that
the respondent no.3 Madhya Pradesh Professional Examination Board had
issued a certificate to the petitioner Annexure P/2 certifying that she was eligible
for appointment on the post of Samvida Shala Shikshak Grade-IIL. It is further

- stated that inspite of the aforesaid certificate of the Professional Examination

Board and inspite of the fact that the petitioner had been granted appomtment .
after scrutinizing all her papers, the impugned order of cancellatlon has been

issued, which deserves to be quashed. .

5. The respondents ﬁled their return and have stated that though the
petitioner was granted appointment on the post of Samvida Shala Shikshak
Grade-III, however, subsequently on scrutiny, it was found that the petitioner
had obtained only 42.64 marks out total 130 marks i.c. below the minimum
qualifying marks of 40% which is statutorily prescribed snd required by Rule
6 of the Madhya Pradesh Panchayat Samvida Shala Shikshak (Appointment-
and Conditions of Contract) Rules, 2001 (for short hereinafter referred as.
"Rules 2001") and therefore, the respondents authorities 1ssued the 1mpugned_
order cancelling the petitioner's appointment. :

6.  Itissubmitted by the respondents that the petitioner has not obtaihed
the minimum qualifying marks which is statutorily prescribed and therefore
her appointment was patently illegal and had been made by mistake and on
that count, the impugned order was issued cancelling her appointment. It is
submitted by the respondents that the fact that the petitioner had obtained
less than 40% marks is undisputed and in such circumstances, the respondents
on discovering the mistake have issued the 1mpugned order and therefore no
fault can be found with the same. 1

It is also apparent from thie perusal of the order sheets of this Court
that the respondent'no.3 was specifically asked to clarify as to whether
mentioning of 42.64 marks in Annexure P2 which the certificate 1ssued by the
respondent no. 3, is mention of marks obtained or the percentage of marks A

" perusal of the order passed by this court on 28.4.2015 makes it clear that the

respondent no. 3 had clarified this aspect and has stated that 42. 64 ﬁgure

_mentioned in Annexure P2 are the marks that have been obtained by the

petitioner out of total 130 marks and is not the percentage of marks obtained
by her. This court on 24.4.2015 went on to state that the controversy regarding
actual marks and percentage is put to rest in view of the clear and specific
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stand.of the respondent no.3.

7. Having heard, the learned counsel for the parties and in view'of the
aforesaid facts, it is clear and undisputed that the petitioner had infact not
obtained the minimum qualifying marks of 40% which is statutorily prescribed
by Rule 6 of Rules 2001. However, the respondents authorities by mistake
treating 42.64 marks as the percentage of marks obtained by the petitioner,
permitted her to participate in the counseling and have also granted an
appointment. It is further clear that when this mistake was discovered, the
respondent authorities issued the impugned order cancelling the petitioner's
appointment. ' '

8. Even before this court, the petitioner has not been able to point out
that the petitioner had Iobtained more than 52 marks or 40% in the qualifying
examination as statutorily prescribed in Rule 6 of the Rules.

9. In view of the aforesaid undisputed and admitted facts, I am of the
considered opinion that no fault can be found with the act of the respondents
authorities in not complying with the principles of natural justice or issuing any
notice to the petitinner as even if such a notice would have been issued, no
useful purpose would have been served as issuance of such notice would be a
useless formalities. '

10.  Inthesimilar circumstances, the Supreme Court in the cases of Gorkha
Security Services vs. Government (NCT of Delhi) and Others, (2014) 9
SCC 105, dshok Kumar Sonkar vs. Union of India and others, (2007) 4
SCC 54, State of Manipur and others vs. Y. Token Singh and others, (2007)
5 SCC 65 and Haryana Financial Corporation and Another vs. Kailash
Chandra Ahuja, (2008) 9 SCC 31 and Hitendra Singh S/0 Bhupendra
Singh and others Vs. Panjabrao Deshmukh Krishi Vidyapeeth by Registrar
and others, (2014) 8 SCC 369 as well as this court in the case of Munna Lal
Yadav vs. Dr. Hari Singh Gour and another, 2006 (3) MPHT 39, has held
that non issuance of a notice to the employee is not fatal to the order passed
by the authorities when the facts involved are undisputed orin cases where
the issuance of a notice would not serve any useful purpose and would be a
useless formality.

11. It is contended by the learned counsel for the petitioner that the
petitioner possesses a D.Ed. Certificate and therefore, is entitled for an
additional 20 marks under Rule 9 of the Rules 2001. It is stated that if the

L
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aforesaid 20 marks are awarded to the petitioner, she would even otherwise
be entitled to an appointment.

12.  Having heard the learned counsel for the parties, it is observed that
the aforesaid benefit of marks of 20% would have had an impact on the claim
of the petitioner only in case she would have obtained the minimum qualifying

marks statutorily prescribed under Rule 6 of Rules 2001 which admittedly the

petitioner has not obtained and therefore, denial or award of 20 marks for
possessing D.Ed certificate does not in any manner help the petitioner or
affect the result of the case. The contention raised by the petitioner in this
regard, is accordingly rejected. )

13.  The learned counsel for the petitioner states that the petitioner has
been permitted to work on account of an interim order passed by this Court
on 7.5.2007. It is also submitted that though the petitioner has been permitted
to work, she has not been paid remuneration since August 2013 till date and
therefore, respondents authorities be directed to pay the dues of the petltloner
for the services she-had actually rendered.

14.  Thelearned Government Advocate appearing for the respondent State
submits that if the petitioner files the representation before the authorities, thé
same shall be examined and in case if'it is found that the petitioner had actually
worked, the remuneration shall be disbursed to her after examining the record.

15.  Inview of the aforesaid statement of the learned Government Advocate
for the respondent/State while dismissing the petition, it is observed that the
respondent authorities shall look into the representation and decide the same
in case the petitioner produces a certified copy of the order passed today
along-with copy of the petition within four weeks from today, the authority
concerned shall thereafier, examine the record and on finding that some amount
is due to be paid to the petitioner, the same shall be disbursed to the petitioner
as expeditiously as possible preferably w1th1n a perlod of 3 months thereafter

16.  In view of the aforesaid and in view of the law laid down by the
Supreme Court, I find no reason to entertain the present petitioner.

. The petition filed by the petitioner is accordingly dismissed with the
aforesaid directions.

~C.C. as perrules.

Petition dismissed,
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ELECTIONPETITION -
: Before Mr. Justice GS. Solanki = .
Election Pet. No. 2/2014 (Jabalpur) declded on 31 March 2015

VAN SHMANI PRASAD VERMA ' ...Petitioner
Vs. ' T ‘
RAJENDRA KUMAR MESHRAM & anr. ' ...Respondents

. 4. Representation of the People Act (43 of 1951), Sectwn
33 Fllmg of certified copy of Electoral Roll, where the candidate is
enrolled - Mandatory provision. (Para 15)
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B. Representation of the People Art (43 of 1951), Section

33(3) - Certificd copy of Electoral Roll not filed by candidate - Mere.
mentioning of serial number as elector in nomination form is not .

compliance of mandatory provision. - : S - (Para 15)
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C. Representation of the People Act (43 of 1951), Sections

33(5) & 36(7) - Proof of Elector - Copy of Electoral Roll or relévant
part thereof or certified copy of relevant entries of such roll - Filed at
the time of filing nomination form. - - R (Para 15)
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D, Represeniation of the Peoplé Act (43 of 1951), Section
33(5) - Stages of filing of certified copy of Electoral Roll - Firstly at the
time of filing of nomination paper - Secondly at the time of screening.

‘(Para 15)
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E. Representation of the People Act (43 of 1951), Section
33(5) - Onus/Burden of Proof of filing of certified copy of Electoral
Rollis on the returned candidates (respondent) - As respondent failed
to prove that he had filed certified copy of Electoral Roll, his nomination
paper was'wrongly accepted by returning officer. . (Para 18)
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E °  Representation of the People Act (43 of 1951), Sections
33(5), 36(2)(b) - Non-compliance of Section 33(5) - Fatal - Candidate
ineligible to contest election - Nomination liable to be rejected - Election
set-aside. , (Para 18)
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Cases referred :
AIR 1959 SC 93, A.IR 1988 SC 1796.
Arvind Shrivastava with Sumit Kanojiya, for the petitioner.
Saurabh Tiwari with Gauray Tiwari, for the respondent No.1.

JUDGMENT

G.S. SoLanky, J. :- The petitioner has filed this petition under Section
80 read with S.81 of the Representation of the People Act, 1951 (for brevity
‘the Act’), against the election of the returned candidate viz. respondent No.
1to 81, Deosar Constituency of M.P. Legislative Assembly for which elections
held on25.11.2013 and result was declared on 10.12.2013 inter alia on the
grounds that the petitioner is a voter of 81, Deosar Constituency for M.P.
Legislative Assembly, his name is entered in voter list in Part 21 at'Sr. No.
320. The petitioner submitted his nomination for aforesaid c constltuency reserved
for scheduled caste; firstly he filed his nomination for as candidate sponsored
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by Indian National Congress on 5.11.2013 and again filed two sets of
nomination form on 8.11.2013 as an independent candidate. The petitioner
has filed an authority letter in regard to allotment of symbol which has been
made by the party in duly filled form No. A and B as required under Election
- Symbol (Reservation and Allotment) Order, 1968. The aforesaid letter was
filed on 8.11.2013 before the stlpuIated limitation period. Aforesald letter
was given on behalf of Indian National Congress (for short the INC). It is
pleaded that on that date there was large crowd gathered inside the chamber
of the returning officer and the petitioner was there right from 2.40 PM. It is
further pleaded that earlier in the day he has also submitted his candidature
form as an independent candidate. It is further pleaded that refurning officer
closed the door from inside at 3 PM and announced that nomination form and
other relevant documents will be received from the candidates and other
persons concerned who are inside the chambers before 3 PM and
consequently returning officer received nomination form, authority letter and-
otherrelevant documents from the candidates till 4.30 PM. The petitioner had
also submitted authorithy letter even before 3 PM

2. The scrutiny of nomination paper was conducted on 9.11.2013: The
_-respondent filed an objection to the returning officer with the prayer for rejection
" of the petitioners nomination form as a candidate sponsored by the INC as
the symbol allotted by the party has been submitted by him after 3 PM, The
petitioner has replied the aforesaid objection with the request that he has filed
the aforesaid symbol allotment authority letter within the stipulated period. It
is further pleaded that the returning officer posted the hearing on objection for
11.11,2013 and after hearing the parties returning officer has rejected the
nomination form of the petitioner as sponsored candidate by the INC on the
ground that he submitted the symbol allotment authority letter at 4.05 PM
which was after the expiry of limitation period of 3 PM of last day of filing the
nomination form. Since returning officer has made false observation in regard
to the arguments made by the petitioner, thus, it is obvious that the returning
officer has malafidely rejected the petitioner’s nomination form as candidate
sponsored by the INC under the influence and pressure of the ruling party.

3. . It is further pleaded that the petitioner’s nomination form as an
independent candidate has been accepted and he was forced to contest as an
independent candidate and he stood second to the returned candidate i.e.
respondent No. 1.
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4. It is further pleaded that the petitioner and one Subhash Saket raised
the objection against acceptance of nomination form of respondent No. 1 on
the ground that respondent No. 1 was in Government service and the order
accepting his resignation has not been signed by the competent authority and
secondly it was objected that caste certificate submitted by respondent No. 1
was not valid and genuine and he does not-belong to scheduled caste, therefore,
his nomination form deserves to be rejected. The returning officer after hearing
both the parties rejected the objection on 11.11.2013 and accepted nomination
form of respondent No. 1. The petitioner again pleaded and summed up that
the returning officer has wrongly rejected the petitioner’s nomination form as
a candidate sponsored by the INC and also wrongly accepted the nomination
form of respondent No. 1 despite responderit No. 1 failed to furnish order of
competent authority accepting his resignation, further failed to furnish certifted
copy of voter list to entitle him to'contest the election from Deosar Constituency
as he is aregistered voter of 80, Singrauli Constituency. Without filing certified
copy of relevant part of voter list, he was not eligible to contest electjon from
81, Deosar Constituency. Consequently, acceptance of nomination form of
respondent No. 1 has materially affected the electionresults. On the basis of
aforesaid pleadings and grounds the petltloner has prayed that election of
respondent No. 1 be declared as null and void. -

5. Respondent No. 1 has denied the pleadings made by the petltloner
in the election petition and submitted that he raised an objection in respect
of submission of sponsored symbol presented by the petitioner at 3:00
PM on the date of nomination and further pleaded that initially petitioner
has filed anomination form as an 1ndepcndent candidate and subsequently
submitted the letter of authority of the INC sponsored him. It is further
submitted that the petitioner has submitted his nomination as an
independent candidate and he has not filed the letter of authority of INC -
before 3 O’clock. He submitted aforesaid authority at 4.05 PM which is
not permissible as -per rules, therefore, the nomination of the petitioner
as sponsored candidate of the INC has been rightly rej jected by the
returning officer. It is further submitted that the returning oﬁiccr acted in

_ accordance with law, therefore, does not come within the purview of

influence and pressure. It is further pleaded that the petitioner has not
specifically pleaded that as to how and by whom and where and in-which
manner the returning officer was influenced or was pressurized by the
ruling party. It is specifically denied that the petitioner was forced to
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contest the election as an independent candidate. It is partly accepted .
that an objection was made by Subhash Saket in respect of resi gnation of
respondent No. 1 from service and genuineness of the caste certificate,
which objection was dealt with by the returning officer and was rejected.
It has been specifically denied that respondent No. 1 has failed to submit
order of competent authority accepting his resignation and certified copy -
of the voter list of 80, Singrauli Constituency. It is further pleaded that
the petitioner has not filed any documents in support of aforesaid
contentions, therefore, same has been specifically denied. On the basis
of aforesaid reply, respondent No. 1 has prayed for dismissal of the instant
election petition.

6. On tfle basis of the pleadings made by the parties, thé following issues
were framed. The corresponding answer is noted against each one of them :-

No.| . ' Issue ‘ Finding'

(1) | Whether the returning officer has No

" malafidely rejected the petitioner’s
nomination form as the candidate
sponsored by the Indian National
Congress under the influence of the
then ruling party?

(2) | Whether respondent No. 1 was in No
|” government service at the time of

| aceeptance of his nomination form by
the returning officer?

(3) | Whether respondent No. 2 has ' Yes
committed illegality in accepting the
nomination form-of respondent No. 1?

(4) | Whether respondent No. 1 has failed to Yes, he was not

prove that his name was in the voter eligible to contest the
list of 80 Singrauli Constituency? (if so, election.
_effect) )

(5) | Whether respondent No. 1 has failed to Not proved
: submit valid Caste certificate for
contesting the election from the
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constituency reserved for scheduled
caste category? )

(6) | Whether result of election of 81 Deosar As per Para-19.
" | Constituency was materially affected
due to improper acceptance of
nomination of respondent No. 12

(7) | Reliefand costs? ' , As per Para 20.
~ REASONS FOR THE FINDINGS

7. Issue No.1: Petitioner Vanshmani Prasad Verma (PW-2) has stated
that he filed his nomination paper (Ex.P-6) as anatthorized candidate of INC
on 5.11.2013 and he filed another nomination paper (Ex.P-1) on7.11.2013
and on 8.11.2013 at about 2:40 PM, he filed Form A and B. He has further
stated that on that date, there was a crowd in the retiring room of the returning

‘officer. At about 3:00 PM, the door of the room was bolted from inside and

the returning officer took the documents from the candidates till 4:30 PM. He
has further stated that on 9.11.2013 respondent No. 1 has filed an objection
in regard to the fact that the petitioner has not filed Form A and B till 3:00 PM
on 8.11.2013, therefore, his nomination paper be rejected.

8. The said objection was decided by the returning officer vide order

(Ex.P-11)on 11.11.2013. He admitted in his cross-examination that he made

an objection to the candidature of Harilal Prajapati on 9.11.2013 wherein he
has not mentioned that he is the authorized candidate of the INC in place of
Harilal. He further admitted that the returning officer has mentioned the time
as 4:05 PM on the top of Form A and B but he further explained that same
was wrongly mentioned by the returning officer. He further admitted that he
did not write in his objection that the returning officer has malafidely entered
the time as 4:05 PM.

9. Resp ondent No. 1 has stated that he had filed an obj ection in regard
to the fact that the petitioner had filed Form A and B belatedly and aforesaid
objection was decided by the returning officer vide Ex.P-11.

10.  Ttrevealson perusal.of Ex.P-10 that respondent No. 1 made objection
inregard to the fact that petitioner has failed to file Form Aand B within the
stipulated time. It is further revealed from perusal of Ex.P-9 that the petitioner
had expressed that he filed Form A and B before 3:00PM and it'is further
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"mentioned that he has not filed Form A and B after 4:00 O’clock. It appears
that the petitioner came to know that his nomination paper has been rej ected
on the ground that he has not filed Form A and B within the stipulated time i.e. _
before 3:00PM, this fact further finds support from Form A and B (Ex.P-7
and P-8) wherein the returning officer has mentioned the time as 4:05 PM on
top of Form A. It is further revealed from the impugned order (Ex.P-11) dated
11,11.2013 that the petitioner filed another nomination as an independent
candidate on 8.11.2013 at about 2:48 PM and check list was provided to him
after he filed Form A-and B along with the aforesaid nomination. Certainly,
this point would have been mentioned in thie check list. Though it is pleaded
that the returning officer has acted malafidely but no such evidence has been
adduced in regard to the fact that how he has acted malafidely. It is also on
record that the petitioner had made objection against the nomination of Harilal
Prajapti but if he was an authorized candidate of INC, certainly he would
have mentioned-this fact in his objection. It appears that when it was found
that the nomination of Harilal Prajapati was going to be rejected on the ground

that on the date of nomination, he was holding the office of profit because he
was working as permanent government servant, then the INC allowed the
petitioner to contest as sponsored candidate of the party and thereafter he
belatedly filed Form A and B before the returning officer. Since the petitioner
has not produced the returning officer to establish his case that he filed Form

A and B before 3 O’clock on 8.11.2013, in these circumstances, it is presumed
that the returning 6fficer performed his official duty properly and regularly and
made endorsement on Form A and B (Ex.P-7 and P-8), thus the petitioner
has failed to prove that he has filed the nomination form within the stipulated
period i.e. on or befor 3 O’clock on 8.11.2013.

In view of the aforesaid discussion, issue No. 1 is answered as
Negative.

11.  Issue No.2 : Petitioner Vanshmani Prasad Verma (PW-2) has stated
that he made objection (PW-2) against the nomination of respondent No. 1
that he has not filed valid acceptance of his resignation by the authority
concerned. Respondent No. 1 has stated that he resigned from the post of
Chief Pharmacist, Northern Coal Fields Limited, Nehru Shatabdi Hospital,
Jayant, District Singrauli. He specifically denied that his resignation was not
accepted from the aforesaid post of Chief Pharmacist. He stated that he filed
relevantletter (Ex.P-12) before the returning officer.
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12. Itreveals from a bare perusal of order (Ex.P-12) that the this official
order was issued by Staff Officer (Karmik) NSC, Jayant, District Singrauli
on the letter-head of Northern Coal Fields Limited, Nehru Shatabdi Hospital,
Jayant as to the effect that resignation of respondent No. 1 has been accepted
by the competent Officer and he has been relieved from the service of Chief
Pharmacist w.e.f. 6.11.2013 and his name has been deleted from the Roll of -

. the Company. It is further mentioned that this order has been issued after

getting approval of the competent officer, which shows that the resignation of
respondent No. 1 was duly accepted by the competent authority of Nehru
Shatabdi Hospital, Northern Coalfields Limited, therefore, the order (Ex.P-
5) passed by the returning officer on 11.11.2013 as to the effect that the

- resignation of respondent No. 1 has been accepted by the conipetent authority,

does not suffer with any infirmity or illegality. In these circumstances, issue
No. 2 is answered as negative. ‘

13.  Issue No. 5 :- Though the petitioner has pleaded that respondent
No. 1 has failed to submit valid caste certificate before the returning officer
that he belongs to the scheduled caste category but in his statement nothing
has been stated by the petitioner in regard to the aforesaid pleading. Further, -
it reveals that such objection has been made by one Subhash Saket but the
petitioner has not adduced Subhash Saket in his evidence. Thus, the petitioner
has failed to prove that respondent No. 1 has not filed the valid caste certificate
before the returning officer. Consequently, issue No. 5 is answered as not
proved.

14. - Issne Nos. 3 and 4 : The petitioner has pleaded that respondent No.
1 has failed to file certified copy of the voter list to entitle him to coritest the
election from 81 Deosar Constituency to show that he is a registered voter of
80, Singrauli Constituency and without filing the certified copy of relevant
part of the voter-list, he was not eligible to contest the election from 81 ,
Deosar Constituency. In reply, respondent No. 1 has pleaded that the petitioner
has not filed any document in this regard, therefore, the aforesaid pleading is
denied. Petitioner Vanshmani Prasad Verma (PW-2) has stated that at the
time of making objection he stated that name of respondent No. 1 Rajendra

- Kumar Meshram is not registered in 81, Deosar Legislative Assembly

Constituency. His name is elntered in the voter list on 80, Singrauli Constituency
but he has not filed the copy of the electoral roll. Respondent No. 1 Rajendra
Kumar Meshram has stated that his name has found place in the voter list of
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Singrauli Constituency at Sr. No. 433. He has further stated that this fact has
been mentioned by him in his nomination paper (Ex.P-2). He denied the
. suggestion of the petitioner that he hasnot filed the certified copy of the electoral
roll before the returning officer.

l 5.  Itrevealson critical ana1y31s of statement of respondent No. 1 that he
only stated that his name has found place in Sr.No. 433 of voter list of 80,
Singrauli Constituency and he mentioned this fact in his nomination paper. It is
true that this fact has found place in the nomination paper, however, he has
not stated that he had filed the certified copy of the aforesaid electoral roll
before the returning officer. Mere mentioning of aforesaid fact in nomination

form would not amount to compliance of mandatory provision of Section 33(5).

of the Actof 1951. Thus, it is proved on record that respondent No. 1 had
not filed the certified copy of the electoral roll of 80, Singrauli Constituency.

As per Section 33(5) of the Act of 1951, respondent No. 1 was duty bound .

to file copy of the electoral roll of 80, Singrauli Constituency or relevant part
thereof or certified copy of relevant entries of such roll at the time of filing
nomination paper. It is further provided in Rule 36(7) of the Act of 1951 that
-for the purpose of this section, certified copy of entrics in the electoral roll for
the time being in force of the Constituency shall be conclusive evidence of the
‘Act that person referred to in that entry is an elector for the Constituency. It
means respondent No. 1 was having two opportunities; first at the time of
filing nomination paper and secondly at the time of screening, he could have
filed the certified copy of electoral roll of 80, Singrauli Constituency.

16.  Learned counsel for the petitioner has submitted that the returning

officer has committed illegality in not rejecting the nomination paper of -

respondent No. 1 on the ground that he has not complied with the provision
of Section 33(5) of the Act of 1951. He has placed reliance on Shri Baru
Ram Vs. Smt. Prasanni and others - AIR 1959 SC 93 and Birad Mal
Singhvi Vs. Anand Purohit - AIR 1988 SC 1796. The Apex Court in both
the aforesaid cases has specifically held that “where the statute requires
specific fact to be proved in specific way and it also provides for the
consequences of non-compliance with the said requirement, it would be
difficult to resist the application of penalty clause on the ground that
such an application is based on technical approach”.

17.  Inthelight of the aforesaid principle when I assessed the facts and
evidence of the instant case, [ found that the petitioner came with a specific

“
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pleading that respondent No. 1 has failed to file certified copy of the voter list
of 80, Singrauli Constituency where his name was alleged to have been
registered. In reply, respondent No. 1 has not come up with the case that he
has filed the aforesaid certified copy of the voter list of 80, Singrauli
Constituency. On the contrary, he pleaded that since the petitioner has not
filed any document in this regard, therefore, the aforesaid pleading is denied.

Primarily, this denial is not a specific denial and secondly, at the time of evidence
also, respondent No. 1 has not stated in affirmative manner that he filed the
certified copy of the aforesaid voter list before the returning officer. He only
stated that his name has found place in 80, Singrauli Constituency at Serial
No. 433.]t means he has not complied with the provision of Section 33(5) of

the Act of 1951. The Apex Court in Birad Mal Singhvi Vs. Anand Purohit
(supra) has observed thus :-

...Non-compliance with Section 33(3) is fatal to
the nomination and no other mode is prescribed by the
Act for proving the eligibility of the candidate. Section
33(5) prescribes a particular mode to prove eligibility of a
candidate to contest election and S.36(2)(b) provides penal
consequences. Therefore S. 33(5) is mandatory in nature.
An elector of a different consﬁtuency is under a mandatory
duty to prove his eligibility in the. manner prescribed by
8.33(3) of the Act and if he fails to do that, he must suffer
the consequences contemplated by S. 36(2)(b) of the Act.
The returning officer is under no legal obligation to make
amends for the omission of a candidate, especially when_
the omission relates fo a mandatory requirement... ...

18.  Intheinstant case, the onus was on respondent No. 1 to prove that
he has filed the certified copy of electoral roll of 80, Singrauli Constituency
before the returning officer but he has failed to prove the aforesaid fact. In
these circumstances, in my opinion, respondent No. 1 wasnot qualified to
contest the election from 81, Deosar Constituency on the date-of filing the
nomination for the election of aforesaid Constituency and the returning officer
has committed illegality in accepting the nomination paper of respondent No.

1 and also in not rejecting his nomination paper due to non-compliance of
Sections 33(5) and 36(2)(b) of the Act of 1951. Thus, issue Nos. 3 and 4 are
answered in affirmative, as a consequence thereof, the election of respondent

-~
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No. 1 is liable to be set aside.

19.  Issue Nos. 6 and 7 :- Since respondent No. 1 has not filed the certified
copy of the voter list of 80, Singrauli Constituency in which his name was
registered as an elector and thereby he has not.complied with the mandatory
provisions of Section 33(5) and 36(2)(b) of the Act of 1951, therefore, he
was not eligible to be chosen to fill the seat of 81 Singrauli Constituency. In
other words, he was disqualified to be chosen to fill the seat under the Act of
1951, Thus, this case is covered under Section 100(1)(a) along with Section
100(1)(d)(i) of the Act of 1951. Since respondent No. 1 was not eligible to
contest the election from 81, Deosar Constituency of M.P. Legislative
Constituency, therefore, now it is not necessary to consider whether the election
of respondent No. 1 has been materially affected due to improper acceptance
of nomination paper of respondent No. 1. The petitioner has succeeded in
proving that respondent No. 1 has failed to comply with the mandatory
provision of Sections 33(5) and 36(2)(b) of the Act of 1951

20.  Resultantly, the election petition is allowed. The election of respondent
No. 1 from 81, Deosar Constituency is hereby declared as null and void. -

Respondent No. 1 to bear his own cost and cost of the petitioner.
Advocates’ fee as per schedule; if certified.-

The office is directed to send a certified copy of this judgment to the
Election Commission and the Speaker of State Legislative Assembly withina
week.

Petition allowed.
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ELECTION PETITION
Before Mr. Justice G.S. Solanki
Election Pet. No. 16/2014 (Jabalpur) decided on 13 February, 2015

PUSHPENDRA SINGH HAZART ....Petitioner
Vs.
LAKHAMNLAL _ ..-Respondent

A. Representation of the People Act (43 of 1951), Sections
87(1), 86 & 81(3) r/w Order 7 Rule 11 & r/w Section 151 C.PC. -
Objections - Proper attestation of petition and its Annexures are not

&,
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there - Signatures of the petitioner in petition and its annexures -
Held - As the petition as well as the annexures bears signature of the
petitioner so it amounts to sufficient attestation as per the provisions
of Section 81(3) of the Act of 1951. - (Para 15)

7 Fﬂ‘?fﬂmﬁ' Fferfar (1951 &1 43), &Ry 87(1). 86 T
81@)wguﬁﬁaﬁW7ﬁav11vwawﬁFrW1sf R — amafeaar
— Ifa®T 94T, S0 el & Sfua w98 fHar war — afaer
qerT IS AL ¥ AT B wwnER — AtifEaiRa — g% afirer qe
P Igae ¥ AT P FENAR T o A€ ARARET 1951 B GRT 81(3)

'_a%mma%axﬁ,mmftawq:raﬁaﬁ%# e 2

B. ©  Representdtion of the People Act (43 of 1951), Section
87(1) & Vidhan Mandal Sadasya Nirhata Nivaran Adhiniyam, M.P,
(16 of 1967), Section 3(1) ~ Removal of certain disqualifications -
Respondent was holding office of profit as President, District Co-
operative Bank, Damoh - Disqualification - Held - Though, the
respondent was holding the office of Profit on date of filing the
nomination but said disqualification has been removed as per Section
3 of the Act of 1967 as District Co-operative Bank is registered under.
the Co-operative Societies Act and is engaged in performing Banking
functions ~ Election Petition dismissed. (Paras 19 to 21)

. @& olw BRI i (1951 ®1 43), GeT 87(1) VA AT
yed vy [¥gar fFareor T, 7.9, (1967 T 16), &T 3(1) — Hlawy
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sEar B 1967 @ ARIPRM B ORT 3 B IER weT 34T TAr 2, F@ifE
foren aeardt 4%, weard wiify afifem @ efavfa goftga @ oo fer
1 M N FeA B — ﬁ?ifﬁ?fmﬁﬁﬂ@ﬂﬁﬁrl

C. Representatmn aof the People Act (43 of 1 951), Sectum
87(1) Cause of Action - Non-disclosure of pending criminal cases by
respondent in nomination paper - Proforma Part II Serial No. 5 requires
disclosure of criminal cases wherein charges have been framed - Held
- Respondent has made disclosure of criminal case though charges.
have not been framed in it, so it cannot be said that election of petitioner
materially affected - Election Petition dismissed. (Para22)
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D. Representation of the People Act (43 of 1951), Section
87(1) - Objection - Alteration in affidavit and non-filling of certain

columns in nomination paper - Held - Alteration in the affidavit are -

endorsed by small initials of respondent and important column in
nomination paper has not been left blank, such non-compliance has not
materially affected election of petitioner. (Para23)

74 @lF Ffofaferea aftifaas (1951 &7 43), &7 87(1) — Salea
—~ TMAYA ¥ WGH 9AT AHA 9H S EO WAl T R BIGT FHT —
affefRa — wuaya & el o uweff 3 9y swaear ¥ goiiea
fear war @ qon e U= @ wewqYl wWd o Rew @ wist w2,
Sad FpureE 3 Al 3 frafaw # aftas w0 9 garfaa G680 faar 21
Cases referred : )

(1983) 2 SCC 473, JT 1991(2) SC 503, (1999) 4 SCC 274, (2013) -

2 SCC 239.
Arpan J. Pawar, for the petitioner.
Manoj Sharma with Manish Awasthi, for the respondent.

ORDER

G.S.SoLANKl, J. :- This order shall govern disposal of 1.A. Nos. 45/
2014, 46/2014 and 48/2014.

2. 1.A. No. 46/2014 has been filed by the. respondent under Section
87(1) of the Act of 1951 read with Order 6 Rule 16 of the CPC on the
ground that pleadings made in Paragraph Nos. 1, 2,9, 11,12, 13 and 14 of
the election petition are vague, unnecessary and frivolous, therefore, same are
liable to struck off

3. The petitioner in the reply of the aforesaid application has denied the
contentions raised by the respondent and has submitted that the pleadings of
the election petition cannot be termed as scandalous or vexatious. It is further
denied that the aforesaid pleadings of the election petition do not disclose any

W
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cause of action. It is submitted that the pleadings of the aforesaid paragraphs
have nexus and are relevant to resolve the issues involved in the case, therefore,
this application is liable to be dismissed.

4. I have gone through the pleadings made in Paragraphs 1,2,9,11, 12,
13 and 14 of the election petition. The pleadings made in Paragraphs 1, 2 and
9 are concise statement of the fact that the petitioner intended to file the election
petition on the grounds mentioned under Sections 100(1)(a), 100(d)(1) and
100 (1)(d)(iv) of the Act of 1951. In my opinion, such type of pleadings are
necessary for making foundation of the petition, therefore, same cannot be
said to be vexatious and need not be struck-off.

5. ° Thepleadings of Paragraph Nos. 11, 13 and 14 have been made in
regard to non-compliance of Rules made under the Act of 1951 and they also
appear to be' necessary and cannot be said to he vexatious ifrespective of the
fact whether by such type of pleadings cause of action arises or not or such
pleadings materially affect the election of the petitioner, therefore, they need
not be struck-off under Order 6 Rule 16 of the CPC.

6. - Sofaraspleadings made in Paragraph 12 of the election petition is
concerned, the petitioner has pleaded non-compliance of the Notaries Act,
"Which is not covered under Section 100(1)(d)(iv) of the Act of 1951. Section
100(1)(d)(iv) of the Act 0f 1951 reads thus:- '

100 Grounds for declaring election to be void.(1) Subject
to the provisions of Sub-section(2) if the High Court is of
opinion- '

(d) that the result of the election, in so far as it concerns a
returned candidate, has been materially affected
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(iv) by any non-compliance with the provisions of the
Constitution or of this Act or of any rules or orders made under
this Act,

the High Court shall declare the election of the returned’
candidate to be void.

7. The Rules of Notaries Act are not enacted under the Act of 1 951,
therefore, the ground of non-compliance of Notaries Act cannot be taken
and thus, the pleadings made in Paragraph 12 of the election petition are

unnecessary and liable to be struck off. The petitioner is directed to delete the -

pleadings made in Paragraph 12 of the election petition. _

8. LA. No. 45/2014 has been filed by the respondent under Section
87(1) of the Representation of People Act, 1951 and I.A. No. 48/2014 has
been filed by the respondent under Sections 87(1), 86 and 81(3) of the
Representation of People Act, 1951 (hereinafter to be referred to as the Act

.0f 1951) read with Order 7 Rule 11 read with Section 151 of the CPC. Both
the aforesaid applications are being considered together.

9. The respondent has filed these two applications on the ground that the
petitioner has not complied with the mandatory provisions of Section 87(1),
86 and 81(3) of the'Act of 1951 because the copy of. the election petition
served upon the respondent has not been attested by the petitioner under his
own signature to be a true copy of petition. It is further submitted that the
annexures to the petition are the integral part of the petitioner and the same
have not been signed by the petitioner. There is a glaring contradiction between
the verification of petition and the affidavit filed in support ofthe petitioner.
Photocopy of the petition has been filed as Document-1 for ready reference.

10.  Itisfurther submitted that the main plank of attack is that the respondent
was holding the office of profit being the President of District Cooperative
Barnk, Damoh and was disqualified to contest the election but this fact is
incorrect on the face of it and asmuch as the returning officer has clearly dealt
with it and the relevantlegislation covers the field viz, M P Vidhan Mandal
Sadasya Nirhata Nivaran Adhiniqu, 1967 (hereinafter referred to as the
Act 0f 1967) wherein the office of the respondent despite office of profit has

not come into the way of being elected as the member of Legislative Assembly -

due to removal of disqualification under Section 3 of the Act of 1967. Thus
the petitioner has no cause of action against the respondent. It is further

[ ¥
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submitted that no criminal case has been registered against the respondent in
the year 2012 and if any case was registered, the charge was not framed,
therefore, same would not be a disqualification under the Act of 1951. Thus,
no cause of action arises in favour of the petitioner. The instant electlon petition
1s liable to be dismissed at threshold.

11.  Inthereply, the petitioner has deniéd that he has not complied with
the provision of Section 81(3) of the Act of 1951 and it is submitted that he
has annexed the duly attested copies to the main petition and he has supplied
duly attested copy under his own signature to be a true copy to the respondent.
It is further submitted that there is no contradiction between the verification
and the supporting affidavit.

12. So far as objections in regard to cause of action pertaining to
disqualification due to holding of the office of profit by the respondent and
non mentioning of criminal case registered agairist the respondent in the year
2012 are concerned, the petitioner has not specifically denied the aforesaid
objections raised by the respondent. It is only averred that the petition does
not suffer from any vital defects which are incurable in nature, thus the petition
requires trial and does not deserve to be dismissed at threshold therefore,
the applications are liable to be dismissed.

13.  During the course of arguments, it is vehemently argued on behalf of
the respondent that the petitioner has not supplied him duly signed and attested
copy of the petition, therefore, there is non-compliance of mandatory provision
of Section 81(3) of the Act of 1951. He has placed reliance on a decision of
Apex Court in M. Karunanidhi Vs. Dr. H.V, Hande and others -(1983) 2
SCC 473.

14, Onthe contrary, learned counsel for the petitioner has submitted that
since there is no particuiar form of attestation prescribed, mere signature without
the words like true copy, is sufficient attestation under Section 81(3) of the
Act of 1951. It is further submitted that true copy of election petition within
the 'meaning of Section 81(3) does not mean absolutely exact copy but it is
one which no reasonable person can misunderstand as not being the same as
the original. He has placed reliance on the decisions of the Apex Court in
F A. Sapa etc. etc. Vs Singora and others etc. - JT 1991 (2) SC 503 and
I M Jacob Vs. C. Poulose and others - (1999) 4 SCC 274.

15.  In FA. Sapa etc. etc. Vs. Singora and others etc. (supra), it has
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been observed by the Apex Court that mere signature without the words like
true copy, is sufficient attestation under Section 81(3) of the Act 0of 1951 and
I.M. Jacob Vs. .C. Poulose and others (supra), it has been held that there

. should not be any. substantial variation of vital nature which can mislead such
person to understarid and meet the charge. In the instant case, I have perused
the copy annexed to the petition as well as the copy which has been supplied .
to the respondent and same has been preserved as Document No. 1. It reveals
that the copies bear signatures of the petition (sic:petitioner) on each page of
the petitioner (sic:petition). It further reveals that all the annexures annexed
with the petition also bear signatures of the petitioner along with the note of
verification that these annexures are the photocopies of the original documents.
Thius, it cannot be said that the petitioner has not complied with the provision
of Section 81(3) of the Act of 1951,

16.. coming to the question of cause of action; learned counsel for the
respondent has submitted that petitioner has filed this petition on the sole
ground enumerated .under Sections 100(1), 100(1)(d)(i) and 100(1)(d)(iv)
of the Act of 1951. He has further submitted that petitioner has not denied
specifically inregard to. the objection regarding disqualification as well as non
disclosure of pending criminal cases and further in regard to violation of Rules
made under the Act of 1951. It is further submitted that the provision of
disqualification in regard to. holding the office of profit has already been
removed by State enactment namely The Madhya Pradesh Vidhan Mandal
Sadasya Nirhata Nivaran Adhiniyam, 1967 (hereinafter referred to as the.
Act of 1967). So far as the objection of disclosure of pending criminal cases
is concerned, the respondent has already disclosed about pending Criminal
Case No. 121/2013 wherein still the charges have not been framed. It is
submitted that as per prescribed Proforma Part I, the disclosure of such
cases is mandatory wherein the charges have been framed. Itis further submitted
that if any mistake has been committed in mentioning the year of criminal case,
same does not amount to suppression of criminal antecedents from public in
general and it will not materially affect the election of the respondent,

17.  So far as violation of the Notaries Act is concerned, firstly the
respondent has not violated any provision of the aforesaid Act and secondly
same cannot be taken as a ground in the election petition. Thus, the petition
does not disclose any cause of action, therefore, the instant election petition is
liable to be dismissed at threshold. Learned counsel for the respondent has
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placed reliance on the Act of 1967 and on the decision of Apex Court in
Purno Agitok Sangma Vs. Pranab Mukherjee -(2013) 2 SCC 239.

18.  Leamned counsel for the petitioner has submitted that the provisions of
the Act of 1967 are not applicable to the case of the respondent because the
post of the President, District Cooperative Bank has not been included in the -
list of Schedule attached to the Act of 1967 and the District Cooperative
Bank does not come under the definition of the Statutory Body, therefore, the
instant election petition requires trial. Learned counsel for the petitioner has
further submiitted that the pleadings made in Paragraphs 11, 12 and 13 of the
election petition in regard to non-compliance of the rules made under the Act
0f 1951. also require trial, therefore, the applications are liable to be dismissed.

19.  Ihave heard the learned counsel for the parties at length and gone
through the pleadings made in the election petition. The instant election petition
has been filed mainly on three grounds; firstly the respondent was holding the
office of profit as the President of District Cooperative Bank, Damoh, therefore,
he was not qualified to be chosen to fill the seat of 54 Patharia Assembly
Constituency, secondly the respondent has not disclosed about the criminal
case pending against him and thirdly the respondent has made some alterations/
ratification in the affidavit sworn before the Notaries and some columns of the
Nomination paper have been left blank. Section 3(1) of the Act of 1967 reads
thus:-

]

3. Removal of certain disqualifications.- (1) It is
hereby declared that none of the offices of profit specifiedin . .
the Schedule shall disqualify or shall be deemed ever to have
disqualified the holder thereof for being chosen as, or for being, .
a member of the Legislative Assembly of Madhya Pradesh or
the Legislative Council of Madhya Pradesh, as the case may
be. :

20. It is true that in the list-of offices of profit under the Government
mentioned in the Schedule, specific word President of District Cooperative
Bank has not been mentioned but in Serial No 17 of the aforesaid list,
Chairman or Vice Chairman, President or Vice President, Managing Director
or Director of the Statutory Body have been included. The District Cooperative
Bank has been created on the basis of the Cooperative Societies and the
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Societies come under the definition of Statutory Body. The definition of
Statutory body as provided under the Act of 1967 reads thus:-.’

Statutory Body means any corporation, board, company,
society or any other body of persons, whether incorporated
or not, established, registered or formed by or under any law
for the time being in force of exercising powers and functions
under any such law.

21. A bare perusal of the aforesaid definition of Statutory Body makes it
clear that the society must be registered or formed under any law for the time
being in force of exercising powers and functions under any such law. In the
instant case, the District Cooperative Bank is engaged il performing banking
functions and is registered under the M P Cooperative Societies Act, 1960
and the President of the aforesaid Society/Bank is covered under the definition
of the Statutory Body as mentioned in Serial No. 17 of the Schedule of the
Actof 1967. In these circumstances, though the respondent was holding the
office of profit on the date of filing the nomination, however, the said
disqualification has been removed as per Section 3 of the Act of 1967,
therefore, the respondent was eligible to be chosen as a member of 54 Patharia
Assembly Constituency, thus no cause of action arose on this ground

22.  Sofaras the ground of non-disclosure of pending criminal case is
concerned, I have gone through the copy of nomination paper, which makes it
apparent that the respondent has not suppressed any pending criminal case
against him. He has specifically disclosed that Criminal Case No 121/2013 is
pending against him and still the charges have not been framed. The Proforma
Part II Serial No. 5 requires disclosure of such criminal cases wherein the
charges have been framed but in the case of the respondent still the charges
have not been framed, therefore, it cannot be said that the respondent has
suppressed the fact of pendency of criminal case. The respondent has
specifically disclosed about the pendency of criminal case pending against
him, certainly the public at large can perceive that the criminal case is pending
against the respondent and despite the pendency of the criminal case, the
public has voted in favour of the respondent, in these circumstances on this
ground also it cannot be said that the election of the petitioner has been
materially affected )

23.  Coming to the objection with respect to alteration in the affidavit is

[t
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concerned, the respondent has made small initials above every alteration, thus
there is no non-compliance of any provision of the Notaries Act. So far as
pleading of non-filling of certain column in thie nomination paper is concerned,
the said nomination paper has been duly verified by the returning officer at the
time of scrutiny of nomination paper. I have also gone through the copy of the

- nomjnation paper of the respondent, I do not find that any important column

has been left blank by the respondent and in my opinion, such non-compliance
has not materially affected the election of the pet1t10ner

24.  Inview of the aforesaid discussion, i in my opinion, the petition does
not disclose any cause of action on the basis of the pleadings made in the

petition, which requires full-dressed trial. Consequently, LA. Nos. 45/2014

and 48/2014 are hereby allowed. As a consequence thereof, the election
petition is hereby dismissed for want of cause of action under Order 7 Rule
11 of the CPC. Parties to bear their own costs as incurred of this petition.

A copy of this order be forwarded to the State Election Commission
as well as to the Speaker, Legislative Assembly.

Petition dismissed. .

LL.R: [2015] MLP., 2951
. , REVIEW PETITION - o
Before Mr. Justice S.K. Gangele & Mr. Justice S.K, Palo
Review Pet. No. 254/2011 (Gwalior) decided on 11 July, 2014

MANISH KUMAR SHARMA ' . "...Petitioner
Vs. ) :
J AGDISH & ors., : ' Respondents

A. Civil Procedure Code (5 of 1908), Order. 5 Rule 12 -
Service of summons to the defendant It is no where mentioned that if
the summons/notice is addressed giving the location of residence, the
same can only be served at the residence and not at any other place - -
Hence, serviee to the petltloner at his shop is not 1llegal (Para 11)
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B. Administration of Justice - Access to justice should not
be misused as license to file misconceived and frivolous petitions.
(Para 14)

. & = g — wfhg 9 el O frels ot swE w9
P aafa & WU ¥ g @ AR &1 geualr T R e anieg )
H.K. Shukla, for the petitioner.
R.K.S. Kushwah, for the respondent No.1.

ORDER

The Order " of the Court was  delivered by :
S.K.PALo, J. :- This review petition has been filed by the unsuccessful appellant
under Order 47 Rule 1 of C.P.C for re-calling the order dated 09/09/2009,
passed by Single Bench of this Court in Misc. Appeal No. 1116/2009, whereby
the aforesaid appeal, preferred by the appellant Manish Kumar Sharma against
the rejection of application under Order 9 Rule 13 of CPC has been rejected.

2. Brief facts just necessary for disposal of this review petition is that;

. Non-applicant No.1 Jagdish filed a claim petition under Section
166 of Motor Vehicle Act claiming compensation to the tune of Rs.

11,36,000/- from the applicant in this case (non-applicant No.1 (Manish
Kumar Sharma) and non-applicant No. 2 Kumar Pal Singh the owner
and driver of the offending bus, on the ground that the applicant Jagdish
was travelling as bona fide passenger in Bus bearing No. M.P.06/B.0031
on 18.4.1994. The bus owned Manish Kumar Sharma, was being driven
by non-applicant No.2 Kumar Pal Singh rashly and negligently due to
which it met with an accident. An FIR was lodged at Police Station,
Kailaras. The applicant claimed that he sustained grievous injuries. The
1%t Additional Motor Vehicle Accident Tribunal, Morena in Claim Case
No. 432/1994, after due service of notice proceeded exparte against
the non-applicants and pronounced the impugned award on 29.10.1998
and granted Rs. 22,000/-as compensation to the applicant, Jagdish.

3. The non-applicant registered owner of the vehicle filed an application
under Order 9 Rule 13 read with 151 of CPC before the 1st M.A.C.T, Morena,
which was registered as M.J.C, No. 11/07. After affording opportunities to
both parties, decided the same on 12.8.2009. The application under Order 9
Rule 13 read with 151 of CPC as well application under Section 5 of Limitation

Yy
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Act and was rejected. ’

4, This order was challenged before this Court by the non-applicant. /
petitioner Manish Kumar Sharma under Order 43 Rule 1 (d) of CPC. The
. learned Single Bench decided the same as M.A. No. 1116/2009. It was
observed that in view of the proviso to Order 9 Rule 13 of CPC there is no
infirmity in the impugned order and the appeal is dismissed in limine as it
devoid of merits. The learned Single Judge also observed as under:

However, it is stated at Bar that the opportunity for

evidence was prayed for which was not granted. The

’ submission is contrary to the observatiori of the Court contained

in para-1 in the impugned order. The appellant shall have a
liberty to take appropriate legal recourse in the matter.

5. Feeling aggrieved by.this order, the non-applicant registered owner
of the bus Manish Kumar Sharma has filed this present review petition and
claimed that no proper service was effected during the process of claim
petition. Therefore, principle of natural justice has been violated and the
petitioner deprived opportunity of hearing for ensuring substantial justice. It
_ also claimed that the impugned order has been passed by the Single Bench
* merely on wrong observation made by the claim Tribunal. It is asserted that if
is for the sake of argument it is presumed that Claims Tribunal issued summon
to service at the resident of non- applicant at Chhoti Bazaria Morena, no
reason has been assigned by the Process Server why it was served at a different
address. Therefore, the learned Claims Tribunal committed error in observing
that the summon was duly served. Hence, the order of the Claims Tribunal as
well as the appellate Court is not tenable in the eyes of law.

6. Heard the rival contentions and perused the record.

7. In Claim Case No. 432/1994 (Jagdish Vs. Manish Kumar Sharma
and other) notice was issued on 15.3.1996 for service to non-applicant /
petitioner Manish Kumar Sharma. According to the report submitted by the
Process Server, "Manish Kumar Sharma son of Gopal'Sharma was found at
his shop in near Barrier Morena". When he was asked to receive the notice,
he refused to take it. The witness Deewan Singh son of Satnam Singh has
also attested this endorsement on 13.05.1996. The report of Process Server, -
Rajendra Singh received by the Tribunal. The learned Claims Tribunal on this
report proceeded ex-parte against non-applicant / petitioner Manish Kumar.
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8. The claim of the petitioner that the notice was to be delivered at his
resident's address, delivery of the same at his shop was irregular. Therefore,
service cannot deemed to be proper.

9. . Thiscontention has no force. Rule 12 of Order 5 of CPC it is provided
that as under:

R. 12. Service to be on defendant in person when
practicable, or on his agent -Wherever it is practicable,
service shall be made on the defendant in person, unless he
has an agent empowered to accept service, in which case
service on such agent shall be sufficient.

10.  Inrule 13 itis provided that even service can be effected on agent
by whom defendant carries on business -Where in any suit the defendant
is absent from his residence at the time when the service of summons is
sought to be effected on him at his residence and there is no likelihood of
his being found at the residence within a reasonable time and he has no
agent empowered to accept service of the summons on his behalf, service
may be made on any adult member of the family, whether male or female.

11. It is no where mentioned that if the summon / notice is addressed
giving the location of resident, the same can only be served at the resident and
not at any other place. We deem it proper that the process server served the
same to the non-applicant / petitioner at his shop is not illegal.

12.  The petitioner did not deny the fact that he had a shop near the Barrier
at Morena and there was no reason to disbelieve the report of the process
server. That being so, we are fully in agreement with the order of the learned
Single Judge.

13.  Therefore, there is no error on the face of the record. Hence, the

review petition is devoid of merits and is, therefore, dismissed.

14.  Before parting with the order we would like to quote that, no litigant
has a right to unlimited drought on the Court time and public money in order
to get his affairs settled in the manner he wishes. However, access to justice
should not be misused as license to file misconceived and frivolous petitions.

Petition dismissed.
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"~ APPELEATE CIVIL
: Before-Mr. Justice K.K. Trivedi
S.A. No. 927/2007 (Jabalpur) decided on 28 November, 2013

AFSARARA(SMT) | ...Appellant
Vs. i ) '
IQBAL SHARIF & anr. . ...Respondents

. A.  Accommodation Control Acty M.P. (41 of 1 961), Section 45,
23-A, 23-J & 12(1) - Suit for eviction in Civil Court - By specified landlord
alongwith other landlords-On ground of bonafide need alongwith other grounds
mentioned in Section'12(1) - Maintainable. (Para 10)
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B. Accommodation Control Act, M.P. (41 of 1961), Sections 45,
 23-A, 23-J and 12(I) - Specified Landlady - Eviction - On the ground of
bonafide need - Rent Controlling Authority only has jurisdiction. (Para10)

E YT AT G, TA. (1961 BT 41), €17 45, 23-%
2&#?12(1)—%%@%%—#3@#—%%%
a%mw—mmsfﬁﬁawmﬁm—ﬁaﬁaﬁmﬁm%l

C Accommodation Control Act, M.P. (41 of 1961), Sections
45, 23-A, 23-J & 12(1) - Suit Sor eviction by Specified landlady -
Composite grounds which are not covered u/s 23-A, choice of litigant
to choose the forum - Unless there is complete and specific bar created
by law, right to choose the forum cannot be restricted. (Para 10)
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D, Accommodation Control Act, M.P (41 of 1961), Section 45
- Jurisdiction & power - No specific power conferred on Rent Controlling
Authority - Landlord has choice to choose the forum. (Para 11)
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Cases referred :
1 2009(1) JLJ 244, AIR 2002 SC 2573, 1998(1) MPLJ 461.

Nidhi Verma, for the appellant. .
P R. Bhave with-Dev Datt Bhave, for the respondents.

JUDGMENT

; K._I(.TﬁIVEDI, J..:- This second appeal by the appellant/plaintiff under
Section 100 of the Code of Civil Procedure is against the judgment and decree

dated 27.2.2007, passed in regular Civil Appeal No.258-A/2006 passed by .

XI Additional District Judge, Bhopal (Fast Track), in the appeal filed by the
defendant/respondent No.1, arising out of the judgment and decree dated
© 27.7.2006 passed in regular Civil Suit No.44-A/2005 of the Court of I Addl.
Civil Judge Class-I, Bhopal. The appeal was admitted for hearing on the
following substantial questions of law :-

“1. Whether the findings of the appellate Court holding the
suit of the appellant, on the grounds of bonafide need of sub-
letting and of non-payment of rent under Section 12(1) (2)(b)
and (f) of the M.P. Accommodation Control Act, 1961 is and
not maintainable in the Civil Court, is sustainable in view of
decision of the apex Court in the matter of Dhannalal Vs.

. Kalawatibai reported in AIR 2002 SC 2572 and in the matter
of Sulochana Vs. Rajinder Singh decided by Apex Court on
16.5.2008 in Civil Appeal No.3636 0£2008 ? '

2. Whether the judgment and decree of the appellate Court
reversing the findings of the trial Court decreeing the suit against
the respondents on the grounds enumerated under Section
12(1)(f) of the M.P. Accommodation Control Act, is perverse
and contrary to law 7”

2. The sole question which is to be examined is whether 'the appellant
who is also entitled to claim herself being a specified landlady under the
provisions of M.P. Accommodation Control Act, 1961 (herejnafter referred

=
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to as the Act for brevity) as defined under Section 23-J was also entitled to

file a suit for eviction of the tenant under the provisions of Section 12(1) of
the Act or not before the Civil Court, and whether a decree could be granted
for eviction of a tenant under the aforesaid provisions by the Civil Court or

such jurisdiction is barred under the provisions of Section 45 of the Act.

3. - Undisputedly, the appellant is a widow. She claimed to be the landlady
of the respondent-tenant. It was alleged that the suit property was obtained in
partition by the late husband of the appellant. After the death of husband,
who expired on 30.9.1986, the appellant needed the suit accommodation for
the purposes of starting a business for the major son of the appellant. It was
also alleged that the respondent-tenant was in arrears of rent for many months
and despite the demand, the rent was not paid. The respondent-tenant has
sub-let the suit accommodation to the respondent No.2 without the consent
of the appellant and, therefore, a composite suit for eviction of the tenant was
filed. The suit was contested by the respondent-defendant on the grounds
that the rent of the suit accommodation was paid, it was denied that suit shop
was sub-let to the respondent/defendant No.2. It was contended that the
enhanced rate of the rent was being paid by the respondent/defendant. It was
contended that for the bonafide need of the suit shop in fact the appellant
should have filed an application before the Rent Controlling Authority. This
being so, it was contended that the suit was liable to be dismissed.

4. The trial Court framed the issues and after recording the evidence
came to the conclusion that the appellant/plaintiff has failed to prove that the
respondent/defendant No.1 has sub-let the shop to respondent/defendant
No.2. It was also held that the respondent/defendant was not in arrears of
rent. However, it was held that the suit accommodation was required bonafidely
by the appellant for establishing the shop of her son and only on this count,
the suit was decreed. The respondent/defendant preferred an appeal before
the first appellate Court alleging that the suit for grant of decree of eviction of
tenant could not have been decreed on bonafide requirement as the same is
within the exclusive jurisdiction of the Rent Controlling Authority under the
provisions of Section 23-A of the Act and thus to that extent, the suit of the
appellant was barred before the Civil Court under the provisions of Section
45 of the Act. If after holding that the appellant requires the suit accommodation
bonafidely for the need, instead of granting a decree, the trial Court should
have directed the appellant to file an application under the provisions of Section
23-A Chapter-IIl A of the Act. This being so, it was contended that the decree
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as granted by the trial Court was barred under the law and, therefore, the suit
as a whole was liable to be dismissed. The first appellate Court allowed the
_ appeal of the respondent/defendant, set aside the judgment and decree of the
Couirt below. Hence, this appeal on ihe aforesaid substantial questions of law
filed by the appellant. R ' ' '

5. It is, vehemently, contended by ‘th_g_le‘améd‘ counsel for the appellant
that since a composite suit was filed by the appellant before the Civil Court in
other grounds also mentioned in Section 12(1) of the Act, such a suit was
maintainable. There is no bar created under the law that such a composite suit
cannot be filed-before the Court. It is further contended that in fact if a decree

could not be granted under the provisions‘of Section 12(1)(a) and.12(1) (b) .

of the Act in a composite Civil Suit, the jurisdiction of the Civil Court isnot
specifically barred under Section 45 of the Act and, therefore, the findings

recorded by the learned first appellate Court in this respect are perverse and

are liable to be set aside. It is contended that in view of the law laid down by
the Apex Court in the case of Sulochana Vs. Rajinder Singh [2009(1) JLJ
244], the bar under Section 45 of the Act could not come into play and the
decree granted by the Court below was not to be set aside.

6. Per contra, it is.contended by learned Senior counsel for the
respondents that the law is not properly examined. There is a specific bar for
exercising those powers which are conferred on the Rent Controlling Authority
under Chapter-III A of Section 23-A of the Act and, therefore, even if a
¢omposite suit was filed, when other grounds on the basis of which, the
jurisdiction of the Civil Court was availed of by the appellant, were not made

out and the claim in that respect was rejected, the Civil Court become a -

Court having no jurisdiction to entertain the claim with respect to grant of
decree of eviction on bonafide requirement. The suit as filed was not competent
and, therefore, it was rightly dismissed by the lower appellate Court since this
aspect was not considered by the trial Court. It is, thus, contended that the
reversing judgment and decree passed by the first appellate Court is not liable
to be interfered with and the appeal is liable to be dismissed.

7. First of all, the provisions of Section 45 of the Act are to be interpreted

and to be understood as to whether a complete bar is created by the statute in -

exercise of jurisdiction by the Civil Court in such tenancy suit. For the said
purposes, Section 45 of the Act is reproduced, which read thus :-

o
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“45, Jurisdiction of Civil Courts barred in respect, of

- certain matters.- (1) Save as otherwise expressly provided,
in this Act, no.Civil Court shall entertain any suit or proceeding
in so far as it relates to the fixation of standard rent in relation
to any accommodation to which this Act applies or to any
other matter, which the Rent Controlling Authority is
empowered by or under this Act to decide, and no injunction
in respect of any action taken or to be taken by the Rent
Controlling Authority under this Act shall be granted by any
civil Court or other authority.

(2) Nothing in sub-section (1) shall be construed as
preventing a Civil Court from entertaining any suit or
proceeding for the decision of any question of title to any
accommodation to which this Act applies or any question as
to the person or persons who are entitled to receive the rent
of such accommodation.”

~ A plainand simple reading of this provision makes it clear that unless
there is expressly provided in the Act, any Civil Court shall not entertain any
such or proceeding so far as it relates to the fixation of standard rentto any
accommodation to which this Act applies or to any other matter which the
Rent Controlling Authority is empowered by or under this Act to decide.-
Reading conjointly the special provision of Section 23 Chapter-III A of the
Act, it is clear that a special provision is made for the specified landlord for
filing a suit before any of the Rent Controlling Authority. The special provision
‘as prescribed in Section 23-A is reproduced for consideration as a whole :-

“23-A. Special provision for eviction of tenant on ground
of bona fine (sic:fide) requirement :- Notwithstanding
anything contained in any other law for the time being in force
or contract to the contrary, a landlord may submit an
application, signed and verified in a manner provided in Rules
14 and 15 of Order VI of the First Schedule to the Code of
Civil Procedure, 1908 (V of 1908) as if it where a plaint to
the Rent Controlling Authority on one or more of the following
grounds for an order directing the tenant to put the landlord in
possession of the accommodation, namely.:-
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(a) that the accommodation let for residential purposes
is required “bona fide"” by the landlord for occupation as
residence for himself or for any member of his family, or for
any person for whose benefit, the accommodation is held and
that the landlord or such person has no other reasonably’
suitable residential accommodation of his own in his occupation
in the city or town concerned.

Explanation.- For the purposes of this clause,
“accommodation let for residential purposes” includes -

@ any accommodation which havihg been let for
use as a residence is without the express consetit of the landlord,
used wholly or partly for any non—remdentlal purpose

, (i) any accommodation which has not been let
under an express provision of contract for non-residential

purpose;

_ (b) that the accommodation let for nonresidential
purposes is required “bona fide” by the landlord for the
purpose of continuing or starting his business or that of any of.
his major sons or unmarried daughters, if he is the owner thereof

. or for any person for whose benefit the accommodation is
held and that the landlord or such person has no other
reasonably suitable non-residential accommodation of his own
in his occupation in the city or town concerned;

Provided that where a person who is a landlord
has acquired any accommodation or any interest therein by
transfer, no application for eviction of tenant of such
accommodation shall be maintainable at the instance of such
person unless a period of one year has elapsed from the date
of such acquisition.”

8. It is seen that the restriction on eviction of tenant prescribed under
the provisions of Section 12 of the Act, similar words are used and it is
specifically provided that for certain grounds, an action can be initiated against
the tenant for his/her eviction by a landlord. There itself a bar created under
Section 12 of the Act in the shape of protection to a tenant from eviction and
only on certain grounds, a suit for eviction can be filed. The entire Act itselfis
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a special legislation to govern the rents and buildings within the State and,
therefore, if one provision is made, making special or speedy provision for
-eviction of tenants in given circumstances, the bar under Section 45 of the Act
will not completely come into play against the specified Iandlord. The intention
of the legislature is not to forbid the specified landlord to resort to the remedies
"of filing of a suit before the Civil Court for eviction of tenants, completely
rather there is & special provision for speedy trial of eviction cases of specified
landlords, only on the ground of bonafide needs.

9. Inreference to above, if the law laid down by the Apex Court in'the
case of Dhannalal Vs. Kalawatibai and others (AIR 2002 SC 2573) is -
looked into, in none but the specific words the Apex Court has said thata
specified landlord if claims the eviction solely on the ground of bona fide
"need, he or she has to go before the Rent Controlling Authority. The three
. parameters prescnbed by the Apex Court in paragraph 24 of the report read
thus :- : .

“G)  Whereaclaim for eviction is filed by a landlord, or a
co-landlord, belonging to any one of the five categories defined

- in Section 23-J of the Act, as the sole applicant without
objection by other co-landlords who have not joined as co-
applicants and the nature of claim for eviction is covered by
Section 23-A(b) of the Act, the proceedings would be onIy
before the Rent Controlling Authority.

(i) where a claim for eviction is filed by alandlord or by
such a co-landlord who does not belong to any of the
categories defined by Section 23-J and the other co-landlord/
landlady failing in one of the categories defined in Section 23-
T is not joined as co-plaintiff the claim shall have to be filed
only by way of a suit instituted in a Civil Court.

@iy  if the proceedings are initiated by such co-owner
landlords, one or more of whom belong to Section 23-J
category while some others are those not falling within the
definition oflandlord' under Section 23-J and the requirement’
pleaded provides a cause of action collectively to all the -
landlords arrayed as plaintiffs or applicants, the choice of forum
lies with the landlords. They may file an application before
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R.C.A. Under Chapter III-A or may file a civil suitina Civil . .’
Court under Section 12 of the Act; in either case the
proceedings would be competent and maintainable.”

10.  Trueitisthat the need shown by the appellant was for the majorson .
who was also entitled to claim himself as-a landlord and a composite suit for
bona fide need as also on other grounds as mentioned in Section 12(1) of the
Act could have been filed jointly by the appellant along with other iandlords,
but if the appellant was willing to file the suit as specified landlady, she was
" required to go to the Rent Controlling Authority only on the ground of bona
fide need under Section 12(1)(f) of the Act. The said need as is specifically
mentioned under Section 23-A of the Act was to be looked into by the Rent
Controlling Authority and not by the Civil Court. But, the suit was not filed by
the appellant as a specified landlady only on the grounds of bona fide need.
The suit was a composite one on the different grounds which are not covered
under Section 23-A of the Act, It is the choice of the litigant to choose the
forum and unless there is complete and specific bar created by law, the right
to choose the forum cannot be restricted. This view has been expressed by
the Full Bench of this Court in the case of Ashok Kumar Shiv Prasad Verma
Vs. Baboolal [1998(1) MPLJ 461] where dealing with such a situationin
paragraph 5 of the report, the entire consideration is done which reads thus :-

“5. We have bestowed our best of consideration to the
interpretation of Section 11- A and we are of the opinion that
the provision of Chapter III will not apply to Chapter I1I-A
and not vice-versa. The learned Single Judge has only read it
to mean that if the landlords defined in section 23-J seek a
remedy of eviction of the tenant then they have only one forum
and they cannot take the benefit of going to Civil Court along
with other ground, with great respect, is not correct. In fact,
this is not the intention of section 11-A. If any landlord wants
to get a benefit of summary proceedings of the tenant, who is
a landlord defined in section 23-J, then he can immediately
inivoke the remedy before the Rent Controlling Authority. But,
if he does not want to invoke the benefit of that summary
remedy then there is no prohibition for him to go to a Civil
Court and seek remedy of eviction.of the tenant on the basis
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of reasonable bona fide requirement or on other grounds’
mentioned in section 12 of the Act. Section 45 does not prohibit
the landlord defined in section 23-J from seecking a remedy -
before the Civil Court. Section 45 only says that n Civil Court
- shall entertain any suit or proceeding in so far as it relates to
fixation of standard rent in relation to any accommodation to-
which this Act applies or to any other matter which the Rent -
Controlling Authority is empowered by or under this Act to
decide and no injunction in respect of any action taken or to-

* be taken by the Rent Controlling Authority shall be granted. A
close reading of this section means that so far as the matter
relates to fixation of rent in'relation to the accommodation
concerned, the Rent Controlling Authority will have the

. jurisdiction to decide the matter and for any other matter, which
the Rent Controlling Authority is empowered by or under this
Actto decide, no injunction in respect of-any action taken or
to be taken by the. Rent Controlling Authority shall be granted
by any Civil Court or.other authority. A simple meaning of this

~ is that if any matter in-which suit has.been filed by the landlord

- as defined in section 23-J, for eviction of the tenant on a

- reasonable bona fide requirement, then to the extent; the
jurisdiction of the Civil Court is batred. But, if any landlord
defined in section 23-J, files suit before the Civil Court raising
a ground of reasonable bona fide requirement or on‘other
grounds mentioned in section 12 of the Act, then the Civil
Court can decide the matter and there is no prohibition. If the
landlord defined in section 23-J files a simpliciter suit on the-
ground of reasonable bona fide necessity before the Rent
Controlling Authority then in that case, the Civil Court will .

"have no jurisdiction whatsoever. But to interpret section 45 to
mean that the landlord defined in section 23-J will have no .

" right to approach the Civil Court for eviction of the tenanton
the ground of a reasonable bona fide requirement, will not be
a correct interpretation of section 45. In fact, as already
mentioned above, section 11-Ais a restrictive prov131on that
Chapter Il will not be applicable to the landlords defined in
section 23-J unider Chapter ITI-A. But if the landlord does
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not want to avail the benefit of Chapter ITI-A and wants to
litigate the matter before the Civil Court as ordinary landlord
then section 45 of the Act will not come in his way. In fact, the
benefit has been specially provided to the landlord defined in
section 23-J whereby he does not cease to be ordinary
landlord. The landlord can avail the expeditious remedy under
Chapter III-A and if they do not want to avail the remedy
under Chapter I1I-A and wants to litigate as an ordinary citizen,
then it is their choice and they cannot be restricted to.one
particular forum. Alternative forum has been created for the
benefit of these persons and that does not exclude the ordinary
civil forum, if they do not want to avail the benefit of a privilege
* which has been created for them under the Act. Therefore,

when Chapter III-A is specially inserted for the benefit of the
land]ords defined in section 23-J and to read it that excludes
other civil forum with reference to section 45 will be frustrating
the very purpose of the Act. Neither the Full Bench in the case
of Paraschand (supra) nor the Division Bench in the case of
Bernard (supra) has anywhere laid down that the jurisdiction
of the Civil Court is barred for the landlords defined in section .
23-J of the Act. The view taken by the learned Single Judge -
that since a special forum has been created under Chapter I1I-
A; therefore, reading with section 43, the landlords defined in
section 23-J has to resort to that particular forum and they
cannot have a remedy before the Civil Court, with great
respect, it is not the correct view taken by the learned Single
Judge.”

11. - Yet, another aspect is required to be looked into. In the case of
Sulochana Vs. Rajinder Singh (supra), the Apex Court was dealing with
almost a similar matter where the bar was sought to be created as prescribed
under Section 45 of the Act and the second appeal filed before this Court was
allowed. The Apex Court exhaustively dealing with such provisions, came to
the conclusion that where eviction of a tenant is sought on various grounds
enumerated in Section 12(1) of the Act including a ground of bona fide need,
. even a specified landlord is required to approach the Civil Court as for the
other reliefs decree cannot be granted by the Rent Controlling Authority under
the provisions of Section 23-A of the Act. The only distinction in the present
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case and in the said case was that there a decree for arrears of rent was also
granted, However, the issue has been looked into widely by the Apex Court
.and it has been held that the parameters presctibed by the Apex Court in the

v case of Dhannalal (supra) were to be understood in light of the effective
findings. If a composite suit was maintainable and ultimately except for grant
of bonafide need, the Civil Court reached to the conclusion that no decree is
required to be passed, it would be futile to ask the landlord who is not claiming
himself a specified landlord, to go to the Rent Controlling Authority asking for
such arelief. If in such circumstances, a relief is granted by the Civil Court, it
cannot be said to be bad in law. If a suit was filed in such a manner, it was
rightly treated to be within the jurisdiction of Civil Court. The provisions of
Section 45 of the Act as explained herein above also do not confer any specific -
power on the Rent Controlling Authority only as it is open to the landlord to
choose the forum. This being so, if after holding that a bona fide need is made
out by the appellant for eviction of her tenant from the suit accommodation
and if a decree is granted to this effect by the Civil Court, in a composite suit

. where the other grounds of eviction are not made out, it cannot be said that
such a decree was beyond the jurisdiction of the Civil Court.

12.  Inviewofthe aforesaid, this appeal is allowed with costs. The judgment

and decree of the first appellate Court is hereby set aside and the judgment -
. and decree of the Civil Court is hereby affirmed. The appellant will get the

costs of this appeal from respondents. -

Appeal allowed..

LL.R. [2015] M.P., 2965 -
. APPELLATE CIVIL - -
Before Mr. Justice K.K. Trivedi
S.A. No. 935/2009 (Jabalpur) decided on 4 Decembcr 2013

~ SUNIL KUMAR & ors. Appella.nts
Vs. :
DILIP & anr. . . : ... Respondents’

A. Accommodation Control Act, M.F. (41 of 1961), Section
12(1)(c) - Denial of title - In earlier litigation, it was held that
deferdant/respondent is tenant - Subsequently, defendant claims to
have entered into an agreement to purchase same property with the
brother of plaintiff - Defendant/tenant failed to prove such agreement
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- Decree was rightly granted u/s 12(1)(c) ' - (Para8)

& Wﬁwwarféﬁwv I (1961 BT 41), 91?112(1)(#1‘)~
sa:‘v?s'aﬂ? ot arg & aw afifmEiRa fear-rar o i aiard / seaeff
frver- ¢ — gervar, R 7 <mar oar @ f e 9 @ WE @
ey ol Wit % @ e faar @ - afard) / fRdER 9 R
# Rrg o 3 e el 2 - mw12(1)(wﬁ)$ma1faaﬁam@%aﬁ
e B T | <

B, ‘Accommodation Control Ac’t, MP.' (41 of 1961), Sectt'on_

12(1)(c) - Derivative title - Tenant not inducted by landlord who clajms
the derivative title - Principle of Estoppel would not apply against
‘ tenant. ’ (Para 10)
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. €. 'Accommodation Control Act, M.P. (41 of 1961), Section
12(1)(c) and Evidence Act (1 of 1872), Section 116 - Estoppel - In earlier
suit of eviction between the parties, tenant-landlord relationship proved

. = S2id finding was not challenged, merely because the snit was dismissed
- Tenant would be bound by such findings and the principle of estoppel
would be applicable against the tenant in subsequent suit - Tenant is
estopped to deny the title of plaintiff. . (Para 10)
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Cases referred :

1979 MPLJ 155, 1994 MPLJ 619, AIR 1989 SC 2187, AIR 1999
SC 3584, 2005(1) MPJR 347.

‘ “R.K. Verma, for the appellants.
- " Deepak Panjwani, for the responderits
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JUDGMENT

K.K. Trivent, J. ;- This appeal inder Section 100 of the Code of
Civil Procedure is filed by the appellant/plaintiff against the judgment and
decree dated 4.5.2009 passed in Civil Appeal No.4-A/2008 by the Ist AddL.
'_District Judge, Shahdol, whereby the judgment and decree dated 23.7.1999
passed in Civil Suit No.16-A/1987 by the Civil Judge Class-II, Burhar, has
been reversed and the suit of the appellant/plamtlﬁ' has been dismissed. This
appeal i is admitted onthe followmg substantial question of law :- . -

“(1) Whether the first appellate court has committed errorin
reversing the judgment and decree passed by the trial Court _
* decreeing the suit'of the appellants against the respondentson .
' the grounds enumerated under Section 12(1)(c) of the/M.P.
Accommodation Control Act, 1961 7~

(ii) Whether the api)ellate Court has appreciated the evidence
led by the parties contrary to the settled proposmon of law 2

2. The appellant/plaintiff Jandlord filed a suit agamst the respondcnt/
original defendant seeking a decree of eviction, on the ground of Section
12(1)(c) of the M.P. Accommodation Control Act, 1961 (hereinafter referred
to as the Act for brevity). It was contended that admittedly the respondent/
_ defendant was the tenant of the original appellant/ plaintiff. The respondent/
. defendant has though taken the house for the purpose of residence, but after
putting a lock on the same, he has shifted to Pendra, District Bilaspur (CG)
and was not using it right from the year 1972. When a notice demanding
vacdtion of the house after termmatlon of the tenancy was issued, areply was
sent stating that the appellant/plamtlﬁ' was not the landlord, in fact, an agreement
was got executed between a coparcener of the joint Hindu family by the
respondent/defendant on 26.8.1981 -for the purpose of sale of the said house,
therefore, original plaintiffs were not entitled to grant of a decree of eviction.

3. The suit was contested by the respondent/defendant on the pleas that
there was a family dispute in between the original plaintiff and other coparceners
of the joint Hindu family and since the demise premises fell in share of one of
the coparcener, in fact, the respondent-tenant got an agreement executed for
the sale of the demise premises to him. This fact was well within the knowledge
of the original plaintiff and he was required to file a claim for partition of the
joint Hindu Family property which was not done. Ultimhately, there was a
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family dispute which had gone uptothe Apex Court and, therefore, such a

- claim that the original plaintiff was the landlord of the respondent-tenant was

- not'correct. It was, thus, contended that the suit was liable to be dismissed.

4. The Civil Court after framing of the issues recorded the evidence of

the parties, reached to the conclusion that in fact, by disowning the land-
lordship of the original plaintiff, a ground for eviction of the tenant was made
out and, therefore, the suit was decreed in favour of the original plaintiff. Feeling
aggrieved by the judgment and decree of the Civil Court, the respondent/
defendarit preferred an appeal before the first Appellate Court, which after
consideration of the evidence available on record, reached to the conclusion
that the leatned Civil Court has erroneously granted the decrée in favour of
the appellant/plamtlﬁ' and allowed the appeal. Hence, this appeal is filed, which
is admitted only on the aforesaid substantial question of law. '

5. Itis, vehemently, contended by learned counsel for the appellant/plamtlﬁ'
that evidence as available on record is required to be marshalled to see whether a
ground under Section 12(1)(c) of the Act was made out to grant a decree against
the respondent/defendant ornot. It is pointed out that in the plaint itself, this fact
was categorically pleaded. When a notice was issued to the respondent/defendant,

. there was no dispute nor any claim with respect to the share by any ofthe member

of the joint Hindu family. In fact; the agreement was got executed on 26.8;1981,
i.e. much before by the respondent/defendant when no suit was filed by any of the
coparcerier or the joint Hindu family members before the Court. The Civil Suit
was. filed by the said person, who executed the agreement in favour of the
respondent/defendant only in the year 1982, which was decided on4.9.1986.
The notice was given by the appellant/plaintiff for eviction of the respondent-
tenant after terminating the tenancy on 21.5.1987. The tenancy of the respondent/
original defendant was terminated with effect from 7.6.1987. Such a stand taken
by the respondent/defendant was not available to him under the law as the litigation
in between the so-called family members went upto the Apex Court where ultimately
all the claims made by said Devendra Kumar were rejected by upholding the

‘decrees of the Courts below and by way of sympathy, only an amount of

Rs.75,000/- was awarded to the said person by the Apex Court that too, not as
a cost on the appellants herein, therefore, such a plea raised by the respondent/
defendant was wholly unjustified. In view of the provisions of Section 111(1) (g)
of the Transfer of Property Act, 1882, the respondent/defendant was stopped to
raise such a plea as the lease was determined by the appellant/plaintiff in the
manner indicated under the law and by raising such a plea, the respondent/defendant

i
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has forfeited the right of defence: This patticular aspect was properly’ apprec1ated
by the learned Civil Court and a decree'was granted in favour of the appellant/
plaintiff. The findings recorded By the Civil Court, were not to be reverséd in the
manner they have been reversed by the lower appellate Court. Thus, it is contended
that the determination of the lease of the respondent/ defendant was just and
propet and decree of eviction was to be upheld. The reversing Judgment and
decree of the lower appellate Court isliableto be set aside.

6. = Per contra itis contended by learned counseI for the respondent/
defendant that properly law was examined by the lower appellate Court and
it was categorically held that in view of the law pronounced by this Court,

based on the law laid down by the Apex Court, no such decree of eviction
could be granted in favour of the appellant/plaintiff and, therefore, if a justified
plea was raised by the respondent/defendant disowning the land lordship
and title of the appellant/plaintiff over the demise premises, no ground under
- Sectlon 12(1)(c) of the Act was made out to grant a decree of eviction against
the respondent/defendant. Thus, it is contended that the error of law committed
by the Civil Court in grantmg such a decree was corrected rightly by the
lower appellate Court and such a judgment and decree is not liable to be
mterfered W1th The appeal is, thus liable to be dismissed.

7. Heard learned counsel for the parties at length and perused the record '

8. Firstofall, ithas tobe considered whether a ground under Section 12(1)(c)
of the Act could be said to be made out if ownership of the landlord over the

demise premises is denied by the tenant in such circumstances? No much debate

is required on this issue as this has been held in catena of decisions by this Court

as wellas by theApex Court that such a denial would cause a serious prejudice to
the landlord as is enumerated in Section 12(1)(c) of the Act and, therefore, denial
or refusal of ownership or the title on the demise premises by a tenant in respect
of alandlordis a good ground for eviction of the tenant from the demise premises.

Next question which is required to be considered is, whether denial of such atitle
of the appellant landlord on'the demise premises was bonafide or not ? From the
pleadings made in the plaint, it is clear that there was some sort of litigation started
on earlier occasion in respect of the very same demise premises. In the earlier
suit, which was said to be filed in the Court of First Additional Civil Judge Class-
I Shahdol, bearing Civil Suit No47-A/1970, it was already held that the original
defendant/respondent was the teriant of the appellant/plaintiffin the said demise
premises on a monthly rent of Rs.12/-, It appears that this particular finding was
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_not challenged anywhere, and therefore, no reference to this was made in the

written statement filed by the respondent/defendant. In paragraph 3 of the written
statement, the respondent/defendant has admitted that there was a lti gation between
the appellant and the respondent in the Court of Civil Judge Class-II Budhar,
Distict Shahdol. The other fact which is stated is relating to that the demise premises
was not closed or was put under the lock by the respondent/ original defendant.
He categorically contended at paragraph 13 of the written statement that a family
dispute in between the appellant and Devendra Kumar, said to be brother of the
appellant/plaintiff was going on. However, this suit was said to be ﬁled inthe year
'1982.: Admittedly, before 1982 Devendra Kumar had no rlght to enter into any
agreement with the respondent/defendant for salé of the said house. How he was
claiming 1/7 share in the property was not stated, but it i said that he executed an
agreement with the respondent/defendant for'sale of the very same demise premises
to him. How such an agreement could be executed on26.8.1981 Ex.P/11-A, is
notclear. If he had admitted the position that in the earlier suit filed by the very
same plaintiffflandlord, the respondent/defendant was proved to be a tenant, and
the said Civil Suit filed iri the year 1966, was decided in the year 1972 precisely
on 10.4.1972 vide Ex.P/4, how could without there being any partition, an
agreement could be got executed by one of the alleged member of joint Hindu
Family for the sale of the demise premises to the respondent, is not stated anywhere
in the written statement. This itselfis enough to hold that fraudulently just to delay
and deny the decree of eviction to the appellant such a stand was taken by the
respondernit/defendant. This partlcular statement made by the respondent/defendant
wasnever found proved that Iawfully he has got the agreement executed in his
favour by one of the member of the joint Hindu family, who exclusively had the
share in the joint Hindu family property and in the said share, the demise premises
was also included: This statement of the respondent/defendant itself was enough
to grant a decree of eviction agamst him, which was rightly considered by the trial
Court and rlghtly a decree was granted in favour of the appéllant, .

9. . While reversmg the judgment and decree of the Civil Court, the learned
lower appellate Court has tried to summarise the statements of witnesses, but
this particular aspect was never taken note of by the learned lower appellate
Court and merely because it was said that a decree under Section 12(1)(b) of
the Act.could not be granted, the relief granted to the appellants by the trial

. Court in the shape of decree of eviction under Section 12(1)(c) of the Act
was set aside. Such a finding recorded by the lower appellate Court thus 7,
cannot be-said to be justand proper T g :
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10.  Learned counsel for the appeilants has placed his reliance in the case of
Mirkhan Nathhekhan Vs. Kutab Ali Tayab Ali (1979 MPLJ 155) wherein a
Division Bench of this Court has taken note of the effect of disclaimer of: dertvative
title. It is contended that the law is well settled that under what circumstances, -
principle of estoppel would be attracted and a tenant would not be evicted. If the-
landlord himself did not induct the tenant into the property, but claims his possession
under a derivative title, such as assignee, donee, lessee, heiretc., thenthereisno
question of estoppel against the tenant. The tenant already in possession is entitled

to show that the plaintiff does not possess the derivative title heclaims, butit isin
some other person. If the respondent/ defendant was claiming that the title was
notwith the original plaintiff landlord and that the same was vested in someone
else, it was his duty to showas to how sucha person was entitled of the ownership
of the demise premises. The onus cannot be shified on the appellant/plaintiff. Ina
suit, if the landlord and tenant relationship is proved and the said finding is not
called in question merely because the suit was dismissed, by the tenant still the
tenant would be bound by such findings of the Court. That being so, in view of the
law laid down by the Division Bench of this Court, the principle of estoppel would
be squarely applicable against the respondent/ defendant and he is stopped to say
that the appellants were not the owner of the demise premises. Further, relying in
the case of Bhagwati Prasad Vs. Rameshchand and others (1994 MPLJ 619), -
learned counse] contends that even if such a denial js made, the same is not
permitted to be taken back. In view of the fact that in the earlier suit, the tenancy
was proved, the relationship of the landlord and tenant was also proved, it was
not open to the respondent to file such written statement denying the title of the
appellant over the demise premises. Further, relying in the case of Majati Subbarao
Vs. PVK. Krishna Rao (deceased) by L.Rs (AIR 1989 SC2 187), it is contended
that, even if this was not raised as a ground for grant of a decree against the
respondent/defendant in the original plaint ifa denial is raised in the written statement
with respect to the title of the landlord, a ground is made out for grant of a decree
of eviction of the tenant on this ground alone, Further, relying on the decision of
the Apex Court in the case of S, Thangappan Vs. Padmavathy (AIR 1999 SC
3584), 1t is contended that a lawful default is made with respect to the denial of
ownership or title of the landlord by a tenant, it has to be treated as a forbidden
act of estoppel under Section 116 of the Evidence Act and the tenaiit would be
liable to be evicted on this ground alone. Lastly, relying in the case of Ranjit
Narqyan Vs. Laxman Bhai {2005 (1) MPIR 347], it is coritended that, if payment
of rent itself is admitted by the tenant, a denial of title of landlord established a
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ground of disclaimer of the title and in such a case the tenant is liable to be evicted.
It is contended that in view of these laws, the decree passed by the Civil Court
was not liable to be interfered by the lower appellate Court and, as such, the
judgment and decree impugned is liable to be set aside.

11.  After going through the law laid down by Courts and after marshalling
thie documents available on record as also examining the evidence, it is amply
clear that wilfully, with a malafide intention, the respondent/défendant has
denied the title of the appellant/plaintiff over the demise premises just to prolong
' the litigation. If in the earlier proceedings, a finding was already recorded
against the respondent/ defendant that he was the tenant of the appellant/
plaintiff, except the execution of an agreement with the appellants, no
agreement could be executed for sale of the demise premises to the respondént/
defendant by anyone. If such was the act, it was to be amply proved that the
demise premises,in fact fell in share of the said person by the respondent/
defendant, which he utterly failed to do so. In view of this, the judgment and
decree of the lower appellate Court cannot be sustained.

12.  Consequently, this appeal is allowed. The judgment and decree of the
lower appellate Court is set aside and the judgment and decree of the Civil
Court is affirmed. The appellants will get the cost throughout. Counsel fee at
Rs.10,000/- (Rupees Ten Thousand) if pre-certified. .

Appeal allowed.

+ LL.R. [2015] M.P., 2972
APPELLATE CIVIL
Before Mr. Justice Alok Verma
M.A. No.1476/2007 (Indore) decided on 11 December, 2014

VIDHYA BAI (SMT.) ...Appellant
Vs. ’
KAILASHCHANDRA & ors : ' ....Respondents

A. Motor Vehicles Act (59 of 1988), Section 173 -
Compensation - Offending vehicle (Truck) was parked at the middle of
road - Evidence for parking of truck supported by three witnesses
including cleaner of truck - No evidence in rebuttal by Insurance '
Company - Finding of Tribunal that deceased was negligent as he was
coming from back side of truck not proper. (Paras 7 & 8)
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B.  Motor Vehicles Act (59 of 1988), Section 173 -
Dependency -Claims Tribunal deduected 1/3 of annual income of
deceased towards his personal expenses - Appellant/mother was given
1/3 of income of deceased and 1/3 of amount to wife of deceased - Wife
has already remarried and remained ex-parte - Giving of 1/3 amount
to wife of deceased not proper. . ) -(Para 9)
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. G Motor Vehicles Act (59 of 1988), Section 173 -
Compensation - Deceased age 33 years - Earning Rs. 3000 per month
- Dependency Rs. 2000/- per month - Multiplier of 16 applied - Total
compensation of Rs. 4,01,500/- and interest @ 6% p.a. from the date
of application. (Para 10)
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J.M. Poonegar, for the appellant.
- Shraddha Dixit, for the respondent No.2. :
Shakti Sharma, for the respondent No.3/Insurance Company.

JUDGMENT

ALOK VERMA, J. :- This Miscellaneous Appeal is directed against
the award passed by the learned Tribunal in Claim Case No.83/2006 dated
10.07.2006 by which, the learnéd Tribunal awarded Rs.92,500/- to the present
appellant as compensation amount for death of his sen in an accident that
took place on 03.06.2001, : :
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2. According to the appellant, her son Khelendra was going from Indore
to Chapra road on his motorcycle. In Chapra, in front of Patidar Tire Remold
Factory, a truck bearing registration No.C.I.F.1050 was parked by respondent
No.2 in the middle of the road. Cement pipes were loaded on the truck.
There was no indication behind the truck, no red light was on and due to this;,
the deceased could not see the parked truck and collided from behind. Due
to impact of collision, the deceased sustained serious injuries and died on the
spot. At the time of his death, his monthly income was Rs.5,000/per month
and, therefore,before the Tribunal, an application under section 161 of Motor
Vehicle Act was filed for awardmg compensatlon amount of Rs.20,00,000/-.

3. Rcspondents No.1 and 2 filed reply of the application and.denied
that any accident took place by the vehicle as asserted by the present appellant
in the application. The respondent No.3, Insurance Company, filed reply stating
therein that the accident was not caused due to-the negligence of the driver of
the truck but, it was due to the negligent driving by the deceased himself, who
was not careful enough while driving the motorcycle. Respondent No.4 —
Meena bai is the wife of the deceased. After service of notice on her, she
remained absent before the Tribunal and accordin gly, the case proceeded ex-
" parte against her.

4. After recording the evidence by both the parties and after hearlng
both the parties, learned Tribunal passed the impugned award by which, it
was held that the deceased was 50% liable for contributory negligence. The
dependency of the present appellant was assessed to be Rs.1,000/while, the
total annual income was assessed to be Rs.36,000/out of Rs.3000/per month,
which was the monthly income assessed by the Tribunal. The Tribunal deducted
1/3 amount for his own expenses and 1/3 amount for expenses of the wife,
who remained ex-parte before the Tribunal and then assessed the amount of
the claim as Rs.78,000/-. After adding Rs.14,500/- on other counts like funeral
expenses, loss of love and affection and mental agony, the Tribunal awarded
total amount of Rs.92,500/-.

5. Aggrieved by the aforesaid award, the present appeal is filed by the
appellanton the ground that there was 100% negligence of the truck driver
as, the truck was parked on the tarred portion in the middle of the road and
there was no indication by red light or by any cloth to caution the vehicle
coming from behind. It was also the ground for appeal that the income assessed
was very low as, he was earning Rs.5,000/per month and also the multiplier
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of 13 used by the Tribunal was on the lower side and the proper multiplier
looking to the age of the deceased should have been 16.

6. .. The Insurance Company also filed a cross objection stating that the
accident was caused due to 100% negligence of the deceased and, therefore,
the appellant is not liable for any amount.

7. Before the Tribunal, the appellant examined herseif and in the statement
given on affidavit, she stated that at the time of his son's death, his income
was Rs.5,000/per month as, he was selling milk. The deceased had passed
Higher Secondary School Certificate Exam and, therefore, he was earning
the amount on his own. Apart from the appellant, Praveen Son of Ramprasad,

brother of the deceased was also examined and 2 eye witnesses namely Jassu

Son of Laxminarayan Rathore and Asgar Ali Son of Chhote Kha, who were
coming on their motorcycle just 15 to 20 feet behind the deceased, were also
examined, Apart from them, Mukesh was also examined, who was cleaner of
the truck and at the time of the incident, he was eating food in the cabin. For
deciding the question of negligence, statements of Jassu AW-3,Asgar AW-4
and Mukesh AW-7 are important, They all said that the truck was parked in
the middle of the road. Specially, Mukesh AW-7, who was cleaner of the
truck supported the contention of the appellant that the truck was parked in
the middle of the road. No other evidence like site map prepared by the
police is produced by both the parties.

8. In such situation, after going through the statements of these three
witnesses, it is clear that the truck was parked in the middle of the road. As
stated earlier, there is no evidence in rebuttal adduced by the insurance
company and in such a situation, finding of the Tribunal that the deceased was -
himself negligent as he could have seen the parked truck had he been careful
enough, does not appear to be proper and it is held that the accident took

. place due to the negligence of the respondent No.2, who parked the vehicle

in the middle of the road.

9. . Coming to the quanturn of the compensation, the Tribunal assessed income
of the deceased @ Rs.3,000/- per month, No documeritary evidence in respect
of his income or that he was running a business of selling milk is filed by the
appellant and in such a situation, the assessment of the Tribunal in respect of
income of the deceased in the year 2001 when, the accident took place, appears
to be proper. However, the Tribunal deducted 1/3 amount as expendituresonthe -
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deceased himselfand 1/3 amount for his wife and assessed dependency of the
present appellant as Rs.1000/-, which do not appear to be proper as, it is apparent
that prior to his death, the deceased, his wife respondent No.4 and the present
appellant were living together. However, prior to filing of the application by the
appellant before the Ttibunal, respondent No.4 wife of the deceased remarried
another person and left house of the appellant. She was served anotice and still
she chose to remain absent before the Tribunal and the case proceeded ex-parte
" againsther andin such situation, household is still maintained by the present appeliant
and, therefore, deducting the amount for his wife is not proper at this stage.
Accordingly, dependency should be taken as Rs.2,000/-per month.

10. . Coming to the question of multiplier according to the age of the
deceased, who was 33 years of age as, his date of birth is stated to be
14.09.1968 according to Ex.P-19, which is the marksheet of Higher Secondary
School Examination, the multiplier should have been 16 and.not 13.
Accordingly, by applying the multiplier of 16, the amount should be calculated
as 2000*12*16=3,84,000/-adding to it, the amount of funeral expenses, which
appear on the lower side even in the year 2001 and should be raised to
Rs.5,000/-, and the amount awarded by the Tribunal on other counts the total
amount comes to Rs.4,01,500/-,

11.  Accordingly, this appeal is allowed. It is directed that:-

1) The respondents No.1 to 3 shall pay amount of Rs.4,01,500/-
to the appellant.

»

().  Onthis amount, from the date of filing of the application i.e.

27.09.2003, the respondents No.1 to 3 shall pay 6% simple interest per annum,

(i) | "The amount already paid to the appellant shall be adjusted in
the above amount and the amount of interest shall be calculated by diminishing
balance method.

(ivy  Theremaining directions issued by the Ieamed Tribunal shall

remain the same.

12. With the aforesaid observati(;ns and directions, the appeal stands
disposed of.

~

C.c as per rules.

Appeal allowed.

»
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LL.R. [2015] M. P., 2977 -
- APPELLATE CIVIL
Before Mr. Justice M.C. Garg & Mr. Justice Sheel Nagu
F.A.No. 159/2013 (Gwalior) decided on 16 January, 2015

MAMTA BHARDWAJ ... Appellant
Vs. .
MADHUSUDAN BHARDWAJ _ ...Respondent

A. Hindu Marriage Act (25 of 1955), Section 13(1)(ia) -
Cruelty - To constitute cruelty, the conduct complained should be grave
and weighty so as to make cohabitation virtually unendurable - Human
mind is extremely complex - What is cruelty in one case may notbe a
cruelty in another case - There can never be any straight jacket formula
or fixed parameters for determining mental cruelty in matrimonial
" matter. : (Paras 20 to 32)

- & fz‘h‘g fagre Fferfrrr (1955 &1 25), grr 13(1)(iv) —
—mwwﬁﬁaﬂ#a}ﬁmmmaﬁﬁmaﬁmﬁ’aﬁww
amamﬁmmqﬁmﬁmwmﬁm qq
AR acad Wifed @ — U% WoweT § 1 WIAT € 9% GEY Wewol ¥ sy
T8 @ & wedl — dafye amar § AEfhe mRar PEiRd oW @ B
= Y i PAlEa g3 @var it wuds T2 8t gwd

B. -Hindu Marriage Act (25 of 1955), Section 13(1)(ia) -
Cruelty - Appellant levelled allegations against the sister of husband
that she is of shady character - She also filed various complaints u/s
498-A of L.P.C. and Protection of Women from Domestic Violence Act
- She also filed various revisions against the orders granting bail -
Appellant was guilty of inflicting cruelty upon her husband - Decree of
divorce rightly granted - Appeal dismissed. (Paras 33 to 40)

@ feg faare afafeer (1955 &1 25), o1 13 (1)(i€) — wEan
~ arfrareff 3 set ofr B TET W aRiT a1 9w diee akE 6t
2 — 9Ud HI.EN. B GRT 498—Y qT B, L @ afyarat o wwe afe
w8 Fwfa off faf e o sl — s e s @
frag A fafr= gadeer wga 53 — sfianefl s aft W szar a9
a1 g off — mﬁ—ﬁﬁaaﬁﬁmﬁvﬁmmﬁmaﬁmﬁ ardr
i |
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Appellant present in person.
Sarvesh Sharma, for the respondent.

JUDGMENT

The Judgment "of the Court was delivered by :

" M.C. GARG, J. :- This order shall dispose of this first appeal preferred by
the appellant-Mamta Bhardwaj (wife) against her husband-Madhusudan
Bhardwaj assailing the order passed by the Family Court under Section 19(1)
. of the Family Court Act whereby, the Principal Judge of the Family Court,
Gwalior in Case No.117A/07 under Hindu Marriage Act filed by the
respondent-Madhusudan Bhardwaj (hereinafter referred to as the “husband™),
seeking dissolution of his marriage with the appellant decreed the same in
favour of the respondent-husband and passed a decree dated 28th June 2013
dissolving the marriage between the parties by means of a decree of divorce.

2. According to the appellant, the judgment of the lower Court is not
sustainable for the reasons that the appellant has failed to prove allegations on
merit. His witnesses have not supported his case. There are number of
contradictions in their statement. The main allegation made against his sister

having illicit relationship with the respondent has also not been proved. It is-

further submitted, that it has been brought on record by the appellant in her
evidence that it was the respondent and his family members who were treating
the appellant with cruelty and in fact the case under Section 498-A of IPC
was also registered against him because there was substance in the allegations
made against the respondent and his family members. It is further submitted
that even the order of maintenance passed under Section 125 of Cr.P.C. has
not been complied with.

3. According to herthe main controversy arose between the parties only
because she could not give birth to a child. It is however the matter on record
that the first petition for divorce was filed by the respondent against the
appellant just after six months of the marriage, of course it was dismissed as
pre-mature. The allegations of the respondent have been taken note of by the
lower Court in the impugned judgment iri para 2 as follows:-

;..\



LL.R.[2015]M.P. Mamta Bhardwaj Vs. Madhusudan Bhardwaj (DBy 2979

2. faarg & 91 SFTAfSHT AHSE @ F1a W 3wl

- TR ¥4 Srue qadl o1 e s 8 as off 9T e U
| ITAfEET & T Weal X BIY WA 9 81 g8 © | ANeE B
URaR ¥ RS $ FARRad SH) Iie7 78 96D & Io qefT Al
frare welt € | AT g o) @ yead ¥ € 9REE W) 9w
S99 STl o1 61 & 5 3 o 47 gd afR &l Sad e 9
EeraR v & e § A 2 quT Saa AEH aaike & fRa ¥
WU AT < | AaEE §RT SFEIGHT B AR WM T8 sFmfewr -«
g1 3MA%% UG -I0®! 71 9f8 & | Fxal 9vf Id8R 9% AR,
BRI IFTATEHT T THENSY I I BIY 3R 41 galT AR SHD NI

P URY g -3 @ R @ wierwg ToRl ¥ 31 S 2
ST o i et | aer AT 939 ot T o exrrord) S
Y WY AT €1 Wikl 2 | fRA1H19.12.2006 FI HI AH Y 7 I
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9 AP SRR F AW B S| T PR W ST @A e
Tl AT TRIT IS A Adad & SHS! IR & T e Wy
I 8 Tl 9T TR & STeR ey Rieen—Teemer wdl forae
TERIE TRl 9 AW ¢ | FFRRST T aEs B A8 W ARgAl
| IR feut R AEs & 9 W AR oTE | S R @t @
FaTfeeT vd S9e IRAR qret AFRTEET BT WAH 7Y SaNrd ot
T B AR F WS & WY TSTAT 74T T AT G b Tl
T3 | TeTE fATE 27.12.2006 @1 gaw 10 99 AT U
3P IRAR B AT AT B =R A R ewat € o 9y e =
&} AeM SEfeE B M T A @R oRar @ gfew wrfard
7 o st <7 &R AeE W) wea oY o | 39H R
amdEd g1 gferd o Reafeernerd o gfer aefers arfemx
ferRad 4 9t | s 915 TGS 1)1 AT AfITIT D AegH | P
TS T U AP B AT | SRS GRS A &
e f&TE 15.02.2007 B ARG IR AESF wd IES AfFT oY
FIREF ARy T 1 € R adee & S8 ARk der
wHE - .

4, There is no dispute that the parties were married to each other in

accordance with the provision of the Hindu Marriage Act.
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5. In the written statement cum counter claim the appellant also claimed
the decree of restitution of conjugal rights under Section 9 of the Hindu Marriage
Act. It was her case that just after one month of her marriage the respondent
and his family had started raising demand of dowry. He treated the appellant
with cruelty on account of demand of Rs.5 Lacs and a Car. In fact on
10.10.2006 the day of Karvachauth, the respondent and his mother and
sister beat the appellant. They were not even giving food to her and keep the
food articles under lock and similar treatment was given to her by his mother
and sister because of which her backbone was fractured. In this regard she
got herself treated on 28.12.2006. It is submitted that her relatives have been
trying to persuade the respondent to take the appellant back but he always

wanted his demands of dowry to be met as a precondition for the respondent

in joining his company. It is submitted that the appellant even made a complaint
in this regard at Mahila Thana in March 2007 and-on account of that a case
under Section 498-A of IPC and under Section 3 and 4 of the Dowry
Prohibition Act was also registered. She also filed a case under Section 125
of Cr.P.C. wherein, the respondent refused to grant maintenance to her.

6.-  Thelower Court has also noticed the facts of the case of the appellant
in para 4 of the judgment as follows:-

04. mﬁmmmwmﬁmﬁﬂaﬁm%mm
Eﬁmmaﬁwﬁaﬁmﬂﬁmw%wuﬁamwg
fo faam® aiftfem & sranfa svga o a8 aftass fvar T & f
IRfeE @ e § A are w9 e s w el o1 |l
A far T o) ) faE @ e s 9% 9 9 amdee |
AafaeT ® TRAR A ¥ B AT G99 B 3 AR 9UD gRT wi"
10.10.2006 P! HRATHY F a7 AT B s, SAH A ¢
gfes A eht |9t 3 Fort e o off | aRkge @ sas wRar T
RIS B @ B AL 0 O [ @H O BT arE e § 99wy
o | f&AIF 19.12.2006 DY AAE® IHHN 7 Gl 92T 7 FREHT
SHe fiar va Wi & THe ar—eE! ¥ ARdE B o) gee THR Y
- 9 9} Fare R R amrfysr @ O ) 299 § 5 and off
et wdEor fo1Te 20.12.2006 BT HRAT 4T | MRS & RER
T AT BT BTH FHHH FT AR A A e o g
W 3l W& {F Ui" g w9l SR veel o1 O A9aT B o WA AR
Tl TP T 3T SHD 915 SEEfAET B BT ¥ WOH B W

LT
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IAEP RIS BT AU WA @ Q777 B 77 | fmw s
IR ¥ 7" 2007 ¥ Al o W ARET U= wegd fovar S
TR ATAEE 7 FERIEDT B AT T o 9 A W B/ T PR
e qom AT @ feg 9T 498 U WIEf amamsazza‘a‘ﬁr
wfeety st & dea ArTal Wolieg [ )

TR 3 TS B faeg arT 125 508 URe wieer 3
STt \IROT YT & ATAEA Uy far mr fad fAis z0.
09.2008 B! 7§ MG T 5 Srd® | FAHIDT B W=OT A9
¥ 90etr 9 SoR fRaT B | 9RT 498 T ALER. F yawwr § oHa W
¥gH W AASE d IHD! AT qoiT afee1 Al 7 fasie 26.04.2007
B SAATHT Y. TN FR UTD ARG X 9rex Fere {3,
FH31 000 T gferm o favafyened #§ 9 ¢ | dvEN
FTIFRDT ERT T GRS S BT TR 1 = s 7
T A T a1 73| ke srafiey w <29 © wied § uienr
T T faare w7 aEdr @ wEls srafke S W wWaw
IO |aul F1 fafs 3 e 2 | o aaed 9 AR 9§ fiarR
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ABRI & Gy oY amsftg oika & s -

7. .  Onthe pleadings of the parties, the trial Court framed the following
issues:- ' '

-9 ' e
1. T ST 3 AAgH P QI FJuan gof L
-S98R T I I o ¥ dfud fmar 87 :

2 oY AR FR ARG @ WY BTy Aaer g T

T AASF IAETGHT & feg fRaEefsy Fii
FT WY G YT B BT ARrARr &7

4w SRR aEE © Reg TR Rig 1
el BT CARAAT B ARG W F
2 SRR 27

8. To prove his case the respondent examined h1mse1f his sister Menakshi
Choubey (PW/2) and his friend Shailendra who appeared as PW/3. He also .
brought on record Ex-P/1 to Ex-P/33 and relied upon the contents of those

[ ]
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documents in support of his case. On the other hand the appellant examined

only herself besideselying upon the document Ex-D/1 to Ex-D/49.

9.  Some undisputed facts which havé been taken into notice by the lower
Court reproduced in para 10 reads as under:-

“10. W#%ﬂwﬁﬁﬁmﬁamﬂmgmﬁﬁiaﬁw
Wﬁﬂﬁmﬁﬁmﬂ}mﬁﬁmozoszoosaﬁwyﬂmaﬁ
98 B3 A Ioo1 8 g2 B o foae & v ames wom
FaR—3 W TR SER TR A S 5 Iwe far & wafdfa
wufed & Frifor serar o, # fare S @1 2 Siiv AT @
9P R 1 4eg B 91%.IWH AW P AW AR G| AH
# uRar ¥ amige. & ARRTT v i, TfeT ot w3 @A I
ﬁamﬁ%qﬁﬁmﬁaﬁa%qaﬁm%ﬁwﬁramﬁ?m@
' RAIRE 7T B9 @ Fen, uri ) 929 0 qem & uw A 3

: Fﬁa@—mﬁmﬁm&#mwmmmw—mwm
e

10.  Itmaybe observed here that the appellant has not engaged any counsel
and has argued herself. She has also filed written arguments. She is MLA.
LL.B. and offer of this Court to engage a counsel through legal Aid was
declined. Efforts for mediation between the parties were also not successful.
It shows that the appellant is an educated lady and is fully aware of her
‘obligations in law.

11.  Basicallegations of the respondent was that the appellant and her
family members had been pressurizing the respondént to send the mother and
sister-Menakshi from the matrimonial house to some other property by taking
it on rent and transfer the property in which the parties had been residing in
the name of the appellant. To pressurize the respondent to meet her aforesaid
demand she had been treating the respondent his mother and his sister with
cruelty. She had even abusing the respondent by using word “wgw, w61, =
e &1, Specific allegations have also been mad¢ by the respondent in
support of his case by narrating incident of 19,12.06 by alleging that on that
day at about 7.00 PM, the appellant, her brother and sister came to his house
and treated the respondent and his family members with cruelty in presence of
his friend Shailendra who appeared as PW/3. About that incident, it was alleged
that on that day the family members of the appellant and appellant herself
* ‘wanted the respondent to execute papers for transfer of matrimonial house in
her name and on his refusal she abused the respondent and his sister. She

MY
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even made allegations that the respondent was having illicit relationship
with his sister. Incident of 27.12.2006 is also referred to on-which day threats
were given to the respondent that if the house was not mutated within seven
days in the name of the appellant, a false complaint will be lodged agamst the
-respondent and his famlly ‘members.

12.  Ontheother hand, according to the appellant in Ex-P/3 report lodged
by the respondent dated 27.12.06 thereé was no mention about the allegations
of illicit relationship between the respondent and his sister and this fact has

“been admitted by him in para 19 of cross-examination. Similarly in Ex-P/5
notice sent by the respondent through his advocate, again there i is no mention,
about any allegation having made by the appellant about illicit relatlonslnp
between the respondent and his sister.

13. Allegahons have been scrutinized by the lower Court in the llght of the
statement made by the parties as also in their cross-examination and the
contents of documents Ex.P/3 and Ex.P-5 in paragraph 13 and 14 of the
judgment as under:- :

13, Wﬁﬂﬂﬁaﬁ?ﬁﬁﬂi@wﬁ%ﬁﬂmﬁmm
f—s I agelid H o Jad RO gfew ar fgafemew J
f&=1® 27.12.2006 @1 & 7 § 1 99 v=E -3 # A< 3 75 W=
Wi ¥ S frar @ fF fRAie 19.12.06 B SFRARST vq wE@e
IRER At THP TR A & I9 wAT W it AR e el o =
R o A ) W PR BT TR IR AR AT A AR | SER
B W) BE T qAT FET 15 TG AHA D AT SN G4, §H -
AT T EER T R o 39 wean -t Q@ ARdic @, T

. IS AR W ARGA! @ IR o Fora ww e aman | A9 s

- oo W arearel ¥ @ | 99 i % 7840 oo e

. B 5 oRaR 31 Tou & @It Rurd 1 78 & oft | R fsties 27.
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weel di-6, 3 01 W B Wig waef d—7 o afveafy v wesf
-8 AMATF BT AR W Uga 3! ¢ & | y5el f-8 F orgeita @
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14.

15.

T8 W ¥ & 9o e amfier ot e 30.12.2006 @1 W
awmmmﬁm@wmmmmm
®.UF HIE gvara A 20.01.2007 foar mar &1

Reply given to Ex-P/5 by the appellant vide Ex-P/11 reflects upon
her intention and give tacit support to her allegations about illicit relationship
of respondent with his sister. The contents of the reply have been taken note
by the lower Court in para 15 of the judgment which is reproduced here as
under:-

16, 1 X ¥ 5 o7 ) gfeT T B SRz g S
, @ g A T g v 9 9 o weet yeet d—11 fam war @,

Rie 18 FHIE-—2 H MRS gRT 78 W firg v mar 2 b
Wreft wite o TegEe UF vd ey gE Wit 59 wem ¥ o9

- @, far S0 ? IE e & | ara | deh 9 5 faw @
TRret § A @xar afeg | ¥ R F ol gst a9 s

feran -8 fr Afewh = fafea gom & 5 anos vereR Y 9w Sl
el =i ofy arfe =Y Franit ue aRefRar R § e fy
31 1Y BT PR € TGO TN Y@ & | A9 GedR D) 95
et demel =i Y g @ g dorfve e | 3w, 519,
Frsfisee 19 dwerar gl @ siv st oo 9 Sifew &

T-dgaR TR Tt & T 975 7 W P 9w & oy i B -

7 B gHard! 8/ & ievr aRg @l walrElT after w6 5| et
P T R Fad A A 98 gar 92 frar wrera @ ao
e TS © 1eT B) Y T4 Delihd Sia=ard o 1 dax 21

From the aforesaid the lower Court has taken a view that the appeliant
was making false allegations against the sister of the respondent and was alleging
that she was a person of shady character and in fact wanted to oust her from
matrimonial home. In this regard the trial Court has even noted cross-
examination of the respondent in para 30 of the judgment which is reproduced

in para 18:-

"1a.wﬂﬁaﬁmﬁaﬁmw$w&rqﬁquam—so

e &, R oo uw wer 2 & drmeh |9, aead e -

T 2000 ¥ & ¥ & | 75 e o § 5 dewh @ R R
& Y & UTE |/ 3 WeEd) TR ¥ 8 <& 8, A e a6 wmh
& g © | W gfest Al ol B ) 9rR A g &1 3w ) Wer

LL.R.[2015]M.P.
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16.

17.

18.
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The aforesaid explananon given by the respondent about not menti;ming ‘
the allegations of the appellant against his sister are justifiable and would not
contradict his allegations against his sister which were made by the appellant.

Para 22 of the judgmcnt is also relevant which deals about the
allegations of illicit relationship between the respondent and her sister. Para
22 reads as under:~

22, T YR GFRRDT T T Uf 3k SuE AR D oy wew B
BT 3R Befha AITAGT D BT Y AT 397 SEEET ¥ FET

"2, I AU UF U A8 2, o fr O 9 @ o} e

RS dIeT YA a1ell 8 SR SRS 1 S99 od AEE D

uﬁrmmaﬁs}uﬁﬁmélﬂmﬁmmaﬁmﬁwﬁ
aﬁﬁm%ﬁqﬁqﬁﬂﬂﬁﬁmw%‘mwmwmfﬁm
FaT ufes Rear giar #1 3t 9 frd Werdas s wre o
fraraex <& Bl 3R S Wl € SeT WEanT e 9u, 99 W
TH ISR © A8 o d af s ) 91¢ g8 oag 9aie 78] ox
JehdlT, STAfD MITH B! BT WL AR~ PeTS BT T e AT
U 9 el B RO IR W& 8 | 3 aRReREr F s
&1 399 iy A I8 BeAl & 98 o A7 3R 92T @ 'R Q R
frerer 2, a8 980 & e feere Rufy &)

Inthe light of the aforesaid c6x1_c1usion drawn by the lower Court, it
was held that the conduct of the appellant was such, which caused mental
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19.
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I have gone through the judgment of the lower Court and also gone

into the written statement filed on behalf of the appellant.

ILL.R.[2015]M.P.

cruelty upon the respondent of such kind which made it impossible for
‘respondent to stay with appellant as her husband. The lower Court was satisfied
in coming to the conclusion that besides the allegation made by the respondent
against the appellant about specific acts of cruelty, her allegations against the
sister of the respondent and suggestive averments in her reply to the notice
- given by the respondent to the appellant were the acts of mental cruelty.
Paragraph 15 and 16 of the judgment in this regard is clear which ‘are
- reproduced hereunder:-
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Section 13 of the Hindu Marriage Act reads as under:-

13. Divorce. (1yAny marriage solemnised, whether before
or after the commencement of this Act, may, on a petition
presented by either the husband or the wife, be dissolved bya
decree of divorce on the ground that the other party-

[Dx X X

[(ia) has, after the solemnisation of the marriage,
treated the petitioner with cruelty; or]

[(ib)to (vii) x x X

Explanation .- X X X

20.  Theword ‘cruelty’ has not been defined in the Hindu Marriage Act.
To constitute cruelty the conduct complained should be ‘grave and weighty’
so as to make cohabitation virtnally unendurable. What is cruelty in one case
may not amount to cruelty in'another case. It is a2 matter to be determined in
each case having regard to the facts and circumstances of that case. If itis a
case of accusations and allegations, régard must also be had to the context in
which they were made, : A

21.  Inthecelebrated book of D. Tolstoy "The Law and Practice of Divorce
and Matrimonial Causes" (Sixth Edition, p. 61) defined cruelty in these words:

“Cruelty which is a ground for dissolution of marriaéé'mgy be
defined as willful and unjustifiable conduct of such a character
as to cause danger to life, limb or health, bodily or mental, or -
as to give rise to areasonable apprehension of such a danger.”

22. The Shorter Oxford Dictionary defines “cruelty” as “the quality of
being cruel; disposition of inflicting suffering; delight in or indifference to
another's pain; mercilessness; hard-heartedness”.

23, Theterm "mental cruelty” has been defined in Black's Law Dictionary
" [8th Edition, 2004] as under: _ '

“Mental Cruelty - As-a ground for divorce, one spouse's
course of conduct (not involving actual violence) that creates

such anguish that it endangers the life, physical health, or mental
health of the other spouse.”
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24.  The concept of cruelty has been summarized in Halsbury's Laws of
England [Vol.13, 4th Edition, Para 1269] as under:

“The general rule in all cases of cruelty is that the entire
matrimonial relationship must be considered, and that rule is
of special value when the cruelty consists not of violent acts
but of injurious reproaches, complaints, accusations or taunts.
In cases where no violence is averred, it is undesirable to
consider judicial pronouncements with a view to creating
certain categories of acts or conduct as having or lacking the
nature or quality which renders them capable or incapable in

. all circumstances of amounting to cruelty; for it is the effect of
the conduct rather than its nature which is of paramount
importance in assessing a complaint of cruelty. Whether one.
spouse has been guilty of cruelty to the other is essentially a

. question of fact and previously decided cases have little, if
any, value. The court should bear in mind the physicaland | -
mental condition of the parties as well as their social status,
and should consider the impact of the personality and conduct
of one spouse on the mind of the other, weighing all incidents
and quarrels between the spouses from that point of view;

" further, the conduct alleged must be examined in the light of
the complainant's capacity for endurance and the extent to
which that capacity is known to the other spouse. Malevolent
intention is not essential to cruelty but it is an important element
where it exits.”

25. " In24 Ameérican Jurisprudence 2d, the term "mental cruelty" has been
defined as under:

. “Mental Cruelty as a coutse of unprovoked conduct toward
one's spouse which causes embarrassment, humiliation, and
anguish so as to render the spouse's life miserable and
unendurable. The plaintiff must show a course of conduct on
the part of the defendant which so endangers the physical or
mental health of the plaintiff as to render continued cohabitation

_unsafe or improper, although the plaintiff need not establish

0
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26.

actual instances of physical abuse.”

- In Dr. N.G Dastane v. S. Dastane, (supra), the Apex Court has

observed as under;

27. -

'...whether the conduct charged as cruelty is of sucha character )
as to cause in-the mind of the petitioner a reasonable
apprehernision that it will be harmful or injurious for him to live
with the Respondent", :

In the case of Shobha Rani v. Madhukar Reddi, AIR 1988 SC

121, the Apex Court has observed as under;

““Section 13(1)(iaj uses the word “treated the petitioner with

cruelty”. The word “cruelty” has not been defined. Indeed it
could not have been defined. It has been used in relation to
human conduct or human behavior. It is the conduct in relation
to or in respect of matrimonial duties and obligations. It isa
course of conduct of one which is adversely affecting the other.
The cruelty imay be mental or physical, intentional or
untintentional. If it is physical the Court will have no problem
to determine it. It is a question’ of fact and degree. If it is mental -
the problem presents difficulty. First, the enquiry must begin
as to the nature of the cruel treatment. Second, the impact of

such treatment in the mind of the spouse. Whether it caused
reasonable apprehension that it would be harmfil or injurious
tolive with the other. Ultimately, it is a matter of inference to

. be drawn by taking into account the nature of the conduct and

its effect on the complaining spouse. There may, however, be

. cases where the conduct complained of itself is bad enough
. and per se unlawful or illegal. Then the impact or the injurious
. effect on the other spouse need not be enquired into or
- considered. In such cases, the cruelty will be established if the

conduct itself is proved or admitted.”

- The Court further obsetvecl;

“The context and the set uf) in which the word “cruelty” has

- been used in the Section seems to us, that intention is not a

necessary element.in cruelty. That the word hasto be

N\
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understood in the ordinary sense of the term in matrimonial
affairs. Ifthe intention to harm, harass or hurt could be inferred
by the nature of the conduct or brutal act complained of, cruelty
could be easily established. But the absence of intention should
not make any difference in the case, if by ordinary sense in
human affairs, that act complained of could otherwise be
regarded as cruelty. The relief to the party cannot be denied
on the ground that there has been no deliberate or wiiful ill-
treatment.”

28.  Inthe case of V. Bhagat v. D. Bhagat, (Supra), the Apex Court has
observed as under: . : .

“Mental cruelty in Section 13 (1)(ia) can broadly be defined
as that conduct which inflicts upon the other party such mental
pain and suffering as would make it not possible for that party
to live with the other. In other words, mental cruelty must be
of such a nature that the parties cannot reasonably be expected
to live together. The situation must be such that the wronged
party cannot reasonably be asked to put up with such conduct
and continue to live with the other party. It is not necessary to
prove that the mental cruelty is such as to cause injury to the
health of the petitioner. While arriving at such conclusion, regard
must be had to the social status, educational level of the parties,
the society they move in, the possibility or otherwise of the

- parties ever living together in case they are already living apart

- and all other relevant facts and circumstances which it is neither
possible nor desirable to set out exhaustively. What is cruelty
in one case may not amount to cruelty in another case. ltisa
matter to be determined in each case having regard to the facts
and circumstances of that case. If it is a case of accusations
and allegations, regard must also be had to the context in which
they were made.”

29.  Again in Savitri Pandey v. Prem Chandra Pandey, AIR 2002 SC
591, the Apex Court has observed as under;

“Mental cruelty is the conduct of other spouse which causes
mental suffering or fear to the matrimonial life of the other.

“,
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“Cruelty”, therefore, postulates a treatment of the petitioner
with such cruelty as to cause a reasonable apprehension in his
or her mind that it would be harmful or injurious for the
petltloner to live with the other party. Cruelty, however, has to
be distinguished from the ordinary wear and tear of family lifé.

" It cannot be decided on the basis of the sensitivity of the -
petitioner and has to be adjudged on the basis of the course
of conduct which wolld, in general, be dangerous for a spouse
to live with the other.”

30.  InPraveen Mehtav. Inderjit Mehta, AIR 2002 SC 2582, the Apex
Court has laid down as to what constitute cruelty, .

“Cruelty for the purpose of Section13(1)(ia) is to be taken as .
a behavior by one spouse towards the other, which causes

" reasonable apprehension in the:mind of the latter that it is not
safe for him or her to continue the matrimonial relationship
with the other. Mental cruelty is a' state of mind and feeling
with one of the spouses due to the behavior or behavioral
pattern by the other. Unlike the case of physical cruelty the
mental cruelty is difficult to establish by direct evidence. It is.
necessarily a matter of inference to be drawn from the facts
and circumstances of the case. A feeling of anguish,
disappointment and frustration in one spouse caused by the
coniduct of the other can only be appreciated on assessing the

" attending facts and circumstances in which the two partners
of matrimonial life have been living, The inference has to be
drawn from the attending facts and circumstances taken
cumulatively. In case of mental cruelty it will not be acorrect =
approach to take an instance of misbehavior inisolationand
then pose the question whether such behavior is sufficient by
itself to cause mental cruelty. The approach should be to take
the cumulative effect of the facts and circumstances emerging
from the evidence on record and then draw a fair inference

- whether the petitioner in the divorce petition-has been -
subjected to mental cruelty due to conduct of the other.” .

31. Th_e Apex Court in Vinita Saxena v. Pankaj Pandit, AIR 2006 SC
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1662, has observed as under; ' k

“As to what constitute the required mental cruelty for purposes
of the said provision, will not depend upon the numerical count
of such incidents or only on the continuous course of such .
conduct but really go by the intensity, gravity and stigmatic
impact of it when meted out even once and the deleterious
effect of it on the mental attitude, necessary for maintaining a
conducive matrimonial home.

If the taunts, complaints and reproaches are of ordinary nature
only, the court perhaps need consider the further question'as
" to whether their continuance or persistence over a period of
time render, what normally would, otherwise, not be so serious
an act to be so injurious and painful as to make the spouse
charged with them genuinely and reasonably conclude that the
maintenance of matrimonial home is not possible any longer.”.

32.  Human mind is extremely complex and human behavior is equally
complicated. Similarly human ingenuity has no bound, therefore, to assimilate
the entire human behavior in one definition is almost impossible. What is cruelty
in one case may not amount to cruelty in other case. The concept of cruelty
differs from person to person depending upon his upbringing, level of sensitivity,
educational, family and cultural background, financial position, social status,
customs, traditions, religious beliefs, human values and their value system.
Apart from this, the concept of mental cruelty cannot remain static; it is bound
to change with the passage of time, impact of modern culture through print
and electronic media and value system etc, etc. What may be mental cruelty
now may not remain a mental cruelty after a passage of time or vice versa.
There can never be any strait-jacket formula or fixed parameters for determining
mental cruelty in matrimonial matters. The prudent and appropriate way to
adjudicate the case would be to evaluate it on its peculiar facts and
circumstances while taking aforementioned factors in consideration.

33. It may be observed here that in matrimonial life, the possibility of
such situation that the sister living in parents' house after her marriage isnotan
unusual situation. It quite often happen if her relationship with her husband is
not very good and she did not feel comfortable then only option for her to live
with her parents. Even if such living by the married daughter is for a long
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period, this cannot be a reason for the sister-in-law to create a situation where
relationship between the parties comes to such a situation that they are unable
to live together which appears to be a situation created by the appellant and
has given reason for filing of this divorce petition. She went to the extent of
making allegation against the sister of the husband calling her a pefson of
shady character. - : ’ - '

34,  Reference can also be made to the judgment delivered in the case of
Nemai Kumar Ghosh vs. Smt. Mita Ghosh reported in AIR 1986 Calcutta
150. Para 8 of the aforesaid judgment is relevant which is reproduced here as

under:- ' '

“On a conspectus of all these decisions cited hereinbefore, it
is now well settled that if any imputations-against the character
-of any spouse 'is alleged either by the wife or by the husband
without; any foundation and the same is based on mere
suspicion, even in such cases such baseless allegations of illicit
relationship amount to mental cruelty and it will be a vatid
ground for passing a decree of divorce under the provisions .
. of S.13(ia) of the Hindu Marriage Act. We have already held
: hereinbefore on a consideration of the evidence on record that
the respondent wife, since after her marriage with the appellant,
‘became suspicious about his character and used to doubt that
the appellant was in illicit connection with his own sister-in-
law (elder brother's wife). This has caused serious mental pain
and agony to the appellant inasmuch as it has been stated by
the appellant and also pleaded in his petition that he held his -
sister-in-law in high esteem like his mother and it wasunder .
her care and affection that he was brought up and it was she
and his elder brother who arranged his marriage with the
respondent. In such circumstances, we are constrained to hold,
considering the social status of thé appellant who is now"
working as an officer, i.e. Branch Manager of the United
Commercial Bank, that this behaviour on the part of the
respondent amounted to mental cruelty and it gives sufficient
reasons for the appellant to think that it would not be safe for
him to live with the respondent. Furthermore, it appears that
the respondent after their separation since Sept. 1977, niot
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only has no mind to patch up the differences and to return to

the matrimonial home for the simple reason that she has not

come up before this Court to contest the appeal even though

this Court directed the appellant to serve notice of the appeal

by registered post and file affidavit-of-service. Affidavit-of-

service has been filed by the appellant stating that the Court's

order has been complied with. But in spite of such service of
notice, the respondent did not think it fit to contest the appeal.

This bespeaks the mind of the respondent that she is not willing

to go back to the matrimonial home even if'this action becomes

unsuccessful. In these circumstances, we are constrained to

hold that this is a fit case where for ends of justice the application
for divorce should be allowed. We are fortified by our above
findings with the most pertinent observations of the Supremme -
Court ‘made in‘the case of Sm. Saroj Rani v. Sudarshan

Kumar Chadha, (1984) 4 SCC 90 at p. 98 : (AIR 1984 SC

. 1562 at p. 1566), paragraph 9 where their Lordships have
held,

"Furthermore we reach this conclusion without any
mental compunction because it is evident that for whatever be
the reasons this marriage has broken down and the parties can
no longer live together as husband and wife; if such is the
situation it is better to close the chapter."

35.  Inrecent judgment delivered by the Apex Court in the case of XK.
Srinivas Rao'vs. D.A. Deepareported in (2013) 5 SCC 226 in the following
words:-

“27.We need to now see the effect of the above events, In our
opinion, the first instance of mental cruelty is seen in the
scurrilous, vulgar and defamatory statement made by the
respondent-wife in her complaint dated 4/10/1999 addressed
to the Superintendent of Police, Women Protection Cell. The
statement that the mother of the appellant-husband asked her
to sleep with his father is bound to anger him. It is his case that
this humiliation of his parents caused great anguish to him. He
and his family were traumatized by the false and indecent
statement made in the complaint. His grievance appears to us
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~ to be justified. This complaint is a part of the record. Itis a
part of the pleadings. That this statement is false is evident
from the evidence of the mother of the respondent-wife, which
we have already quoted. This statement cannot be explained
away by stating that it was made because the respondent-
wife was anxious to go back to the appellant-husband. This is'
not the way to win the husband back. It is well settled that”
such statements cause mental cruelty. By sending this complaint
the respondent-wife has caused mental cruelty to the appellant- ;
husband.

36.  Besides the specific act of mentaI cruelty making false aIlegations
against the sister of the respondent, it is also matter on record that the appellant

. filed various such complaint under Section 498-A of IPC under Domestic
Violence Act. In those proceedings, the appellant even opposed the bail
application went to the extent of filing revisions against the grant of bail to the
respondent and his family members. Such conduct on the part of the appellant
further constitute mental cruelty L .

37.  Justto appremate as to what may constltute mentaI cruelty one may
take note of the judgment of the Apex Court dehvered iri the case of Malathi -
Ravi, M.D. vs. B.V. Ravi, M.D. Reported in (20 14) 7 SCC 640, wherein the
Apex Court approvingly brought earlier ]udgment delivered on the subject in
the case of Samar Ghosh vs. Jaya Ghosh reported in 2007 4 SCC 511
wherein some illustrative cases of mental cruelty were mentioned. The aforesaid
discussion appears in para 30 of this judgment in the following words:-

“30. In Sarmar Ghosh vs. Jaya Ghosh this Court has given
certain illustrative examples wherefrom infererice of mental’

l cruelty can be drawn. Thé Court itself has observed that they
are illustrative and not exhaustive. We think it appropriate to
reproduce some of the 1llustrat10ns (SCC pp- 546- 47 para
101)

“)  Onconsideration of complete matrimonial life of the
parties, acute mental pain, agony and suffering as would not
make possible for the parties to live with each other could-
come within the broad parameters of mental cruelty.

(i) On compréhensive appraisal of the entire matrimonial -
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life of the parties, it becomes abundantly clear that situation is
such that the wronged party cannot reasonably be asked to
put up with such conduct and continue to live with other party.

* * #

(iv)  Mental cruelty is a state of mind. The feeling of deep
anguish disappointment, frustration in one spouse caused by
the conduct of other for a long time may lead to mental cruelty.

* . * *

(vi)  Sustained reprehensible conduct, studied neglect,
indifference or total departure from the normal standard of
conjugal kindness causing injury to mental health or deriving -
sadistic pleasure can also amount to mental cruelty.

* ‘ * %

(x)  The married life should be reviewed asawhole anda
few isolated instances over a period of years will not amount
to cruelty. The ill conduct must be persistent for a fairly lengthy
period, where the relationship has deteriorated to an extent
that because of the acts and behaviour of a spouse, the wronged
party finds it extremely difficult to live with the other party any
longer, may amount to mental cruelty.

* * *

(xivi Where there has been a long period of continuous
separation, it may fairly be concluded that the matrimonial bond
is beyond repair. The marriage becomes a fiction though
supported by a legal tie. By refusing to sever that tie, the law
in such cases, does not serve the sanctity of marriage; on the
contrary, it shows scant regard for the feelings and emotions
of the parties. In such like situations, it may lead to mental

cruelty.”
38. Para 32 and 33 of the same judgment are also relevant which are
reproduced here as under:- "

32, InVishwanath Agrawalv. Sarla Vishwanath Agrawal,
while dealing with mental cruelty, it has been opined thus:

-

Y
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“22. The expression 'cruelty’ has an inseparable nexus with
human conduct or human behaviour. It is always depéndent
" upon the social strata or the miliento which the parties belong,
their ways of life, relationship, temperaments and emotions

" that have been condltloned by their social status.”

33. Inthe sa1d case, analysing the subsequent events and
the conduct of the wife, who was responsible for publication
In a newspaper certain humiliating aspects about the husband,
the Court held as follows:

‘54...111 our considered opinion, a normal reasonable
man is bound to feel the sting and the pungency. The conduct -
and circumstances make it graphically clear that the respondent
wife had really humiliated him and caused mental cruelty. Her
conduct clearly exposits that it has resulted in causing agony
and anguish in the mind of the husband. She had publicised in
the newspapers that he was a womaniser and a drunkard. She

- 'has made wild allegations about his character. She had made

an effort to prosecute him in criminal litigations which she had

.~ failed to prove. The feeling of deep anguish, disappointment,
- agony and frustration of the husband is obvious.” -

39. In view of the aforesaid, I do not find any infirmity in the conclusmn‘
drawn by the Iower Court holding that the appellant was guilty of inflicting the
cruelty upon the husband including mental cruelty of the worst kind. In such
situation, the lower Court was justified in dissolving the marriage between the
parties by decree of divorce under S ection 13 (1) (ia) of the Hindu Marriage Act:

40.  Insuch circumstances asking ihe,rcspondent—husband to live with the
appellant-wife in the matrimonial house as husband and wife by passing a
decree of restitution of conjugal rights under Section 9 of the Hindu Marriage

Actas prayed for by the > appellant in the counter claim also, was nghtly refused. B

41. Inview of the aforesmd we find that the _]udgment dehvered by the
lower Court does not suffer from any infirmity, Accordingly, the appeal filed
by the appellant is hereby dismissed. :

Appeal :dismi§sed. l
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" APPELLATE CIVIL
. + Before Mr. Justice Alok Aradhe . :
F A.No. 247/2001 (Jabalpur) decided on 21 July, 201 5

JAWAHAR LAL NEHRU KRISHI VISHWAVIDYALAYA,

JABALPUR . . ...Appellant
Vs. . S .
J.H. KOTECHA & anr. ..Respondents

(Alongw1th F.A. No. 248/200 D .

A. . Arbitration Act (I 0.of 1940), Section 34 - Scope of
Judicial Review - Court can interfere with the award only on the
- grounds set out in Section 30 i.e. whereas an arbitrator has
misconducted himself or the proceeding, where an award has been made
after the issue of an order by the Court superseding the arbitration or
after arbitration proceeding has become invalid and where an award
has been improperly procured or is otherwise invalid - An award cannot
be set aside merely on the ground that in the opinion of the Court award
passed by the arbitrator would have been otherwise. =  (Para13)

7 areaver AP (1940 FT 10), ST 34 — <RSI ET
#7 &7 — Ay 9”1 309 Ry 1Y e’ ) @) darE ey e aedr
2, Auiq o9 7= 7 WE Aqar fFar B sudr Al $1 g
fran 81, W&l wremwRp] 1 AREETT W gy WEEd gR e R T
AR & YN A AT T Tl FuAr W9 ATEARR SRIAE . A
afaftrm= &t T B 9w v @Y s erfuw W @ wrw feAr T
g Ferar s FfAReTT € - (@ EE BT 39 ATER W AR g

ﬁimmmﬁiwmmaﬁarﬁrw#mmsﬁﬁfmmmﬁﬂ

fo@ar w1’

B. | Arbttratmn Act (1 0 of 1940), Sectmn 39 Appeal - New
Ground Ralsmg anew ground in appeal for which no foundation was
laid down in 'application for setting aside award is not permissible.

(Para 16)

& Waﬂ?iﬁmfﬁwaafrm) srmas—arlﬂ?'r TAT
gree — afid F A AR e faue fag e i o9 @

fag fad @ sy ¥ oI AmER wga T e war gAY G498 2
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.
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C. . Arbitration Act (10 of 1940), Section 8 - Appointment of
Arbitrator - Order of Court appointing sole arbitrator was challenged
_upto Supreme Court and the order of Court appointing sole-arbitrator
was upheld - As order appointing sole arbitrator has attained finality
and binds parties, therefore, the appointment of sole arbitrator in place
of Tribunal of arbitration consnstmg of three arbitrators cannot be
challenged (Paras 17, 18)

T W&ﬁfﬁw(mmwm}:mwa—mwa?ﬁgﬁw
— Tad TR @) PR @ fay Ry v e @ Ak st Swaad
“ETAY 9% gAtdy €@ T 9ur vad wemeey 3t frgfan o e <=Eea
T ATRY F A @1 AT — GfF ved R @ Fgfaa @ arw T
FAfamar ura o ot F qUT THSRY WX A B, A ATEARAH AfAHRor
meaﬁﬁaﬂmwwaﬁﬁgﬁﬂﬁgﬂfﬁm
< 9T Al ]

D. Arbitration Act (10 of 1940), Section 30 - Opportunufv
af hearing - Proceedings before arbitrator commenced on 29.11.1998
- On 23.09.2000, the arbitrator proceeded ex parte and passed ex parte
award - From scrutiny of order sheets of proceedings, it is evident that
the appellant adopted all possible tactics to linger on the proceeding
before the arbitrator and on several occasions neither any officer nor
counsel for the appellant appeared before arbitrator - Therefore, action
of arbitrator in closing the right of the appellant to adduce evidence by
taking into account the time limit fixed by the Court for delivery of
award, was ]ustnﬁed : " (Paras 22 to 26)

74 quﬁw(fg4oa71o)msa—gwrs'w

TG — AT $ WHH FTAATE) 29.11.1998 B URHA §F .— 23.09.2000 HI
TR FIRT veua srfaeY @) =i v yuslta oarsd wiRa fear
.~ oHaEd-$ ART—yA B AT 4 g7 g ¢ 5 e @ una
FrfaE). @ war eiat @ fag onfreeff 4w wwiRe g s
g faf= smeRt W T a1 B e 9 @ oflamefl 3 ak @ wig
AT AR B wHE SURUA FAT — I, 3qr8 <4 3 fad =R
g < Tft Wi & e ¥ wed, gy weaR gy sftaneft o1 we
Td $XE & ARFR B wnw w9 BT ST AT oA ).

E..  Arbitration Act (10 of 1940), Section 29 & Interest Act,
(14 of 1978), Section 3 - Pre Reference Interest - Where the agreement
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between the parties‘does not prohibit grant of interest, the arbitrator
shall'have power to grant interest - As award has been passed after
coming into force of Act, 1978, therefore, Arbitrator liad authority to
-award interest for pre-reference interest at 18% p.a: which has already
‘been reduced t0-10% by Addl. District Judge. (Para 30)

L TE . aysgvey afSifra (1940 BT 10), ST 29 §F ST AT,
(1978?1714) gvT 3 — yd WeH wror — WEl e B W GRR AT
@ e @ ufaettra @ svar &, 997 U A BT FLEA B
@t nfyd wrw s — g sard afifaw 1978 @ wwraEha w9 @ 9”
uiRke fear 7 €, ara: #saRey #1 18% Wfad ¥ ex | yd.Wod @ @
mmmmﬁmmwmmaﬁrﬁﬁﬁﬂmwsﬁwm
rmtﬁm%wmaﬂﬁmwﬁl :
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JUDGMENT

ALOK ARADHE, J. :- These appeals have been ﬁIed under Section 39
(1) (vii) of the Arbitration Act, 1940 (in short 'the Act') being aggrieved by the
judgments dated 7.3.2001 passed by the Additional District Judge in Arbitration
.Case No.11= A/2000 and Arbitration Case No.32-A/2000 by which the
objections preferred by the appellant against the awards dated 27.9.2000

" . passed by the sole arbitrator have been rejected. In order to appreciate the

appellant's challenge to the unpugned judgments, few facts need mention wh1ch
are stated infra.

2 The respondent NO.T ‘was appointed as consultant architect for
constriction of non-tesidential buildings. which were financed by the Indian

b
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Council for Agriculture Research, New Delhi and the agreements dated
24.11.1982,2.12.1983 and 3.12.1983 were executed. Under the aforesaid
agreements some of the buildings were constructed whereas some buildings
could not be constructed for various technical reasons. As per the version of
the appellant, the respondent No.1 was paid the fee which was calculated by
it on the basis of cost incurred in construction of the buildings, on the basis of
approval accorded by competent authority. The contracts of the respondent _
_ No 1 were terminated on 2.5.1988.

3. Beingaggrieved, the respondent No.1 filed applications under Section”
8 of the Act for appointment of an arbitrator. By order dated 17.4.1988, one
Mr. Y.R. Khirwadkar was appointed as sole-arbitrator to adjudicate the
disputes between the parties. In respect of the agreements executed on
24.11.1982 and 2.12.1983, the arbitrator by award dated 27.9.2000 awarded
a sum of Rs.8,63,329/- to the respondent No.1 along with interest at the rate
of 18% per annum till actual payment is made.. The respondent No.1 was also -
awarded asum of Rs.25,000/- by way of compensation on account of breach
~-of contract. In respect of agreement executed on3.12.1 983, the arbitrator
by award dated 27.9.2000 awarded a sum of Rs. 13,972/- along with interest
at the rate of 18% per annum w.e.f, 15.9.1987 till actual payment is made to
the respondent No.1 and also awarded a sum of Rs.25 ,000/- by way of .
compensation on account of breach of contract.

4. Being aggrieved by the aforesaid judgment passed by the Additional
District Judge in Arbitration Case No.11A/2000, the appellant has preferred
First Appeal No.247/2001 whereas against the judgment passed in:Arbitration
CaseNo.32.A/2000, the appellant has preferred First Appeal No.248/2001.
Since, common questions.oflaw and facts arise in these appeals, they were
heard analogously and are decided by this common judgment. -

5. "M PN Dubey, learned counsel for the appellant submitted that clause 9

of the agreernent dated 2. 12.1983 prov1des that arbitral tribunal shal! consist of
three members and therefore, the sole arb1trator could not have been appomted
by the Court under Section 8 of the Act and the impugned awards are ab initio

void. In support of the aforesaid submission, learned counsel has placed reliance
on the decision of the Supreme Courtin AIR 1994 SC 490 and State of Rajasthan

v. Nav Bharat Construction Co. ,(2006) 1 SCC 86.

6. It is further submitted that agreement dated 2.12.1983 was executed
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for non-residential purpose for Jabalpur, Sagar and Sehore however, the sole
arbitrator in his award has awarded the claim in respect of other non-residential
works also namely, agricultire college, Khandwa and Mandsaur which was
not a part of National Agriculture Research Project. In other words, it was
not a part of the agreement. Thus, while granting the claim for the works
whichwere not part of the agreement, the arbitrator has misconducted himself.
In support of the aforesaid submission, reliance-has been placed on the
decisions of the Supreme Court in the cases of Food Corporation of India
v. Chandu Construction and Another, (2007) 4 SCC_ 697 and. Union of
Indza v.4 L. Rallia Ram AIR 1963 SC 1685. .

7.‘ - Ttisalso subrmttcd that the arbitrator grossly erred in invoking clauses
3 and 10 of the agreement arid erred in holding that the aforesaid clauses give
.inherent power to include the work not contained in the agreements. It was
also pointed out that the claim of the respondent No.1 was barred by limitation,
as the claims were due in the year 1985 and the claims were submitted on
28.2.1991 i.e. beyond the period of three years. In support of the aforesaid
submission, learned counsel for the petitioner has placed réliance on the
decision in the case of S. Rajan v. State of Kerala and Another, AIR 1992
SC 1918.. ‘

8. It was also argued that since the complicated issues of law and fact
were involved before the arbitrator, therefore, the same could not have been
- decided by him and the matter oughtto have been referred to the Civil Court
for adjudication. It was pointed out that even though the appellant preferred
. the counter claim to thetune of Rs.1.41 lacs-before the arbitrator however,
while passing the award, the arbitrator, even did not refer to the counter claim
filed by the appellant which constitutes misconduct on the part of the arbitrator.
It is urged that there was no provision in the agreements for grant of interest
with regard to pre-reference period therefore, interest for pre-reference period
cotild not have been granted by the arbitrator. In support of this submission,
reliance has been placed in the decision i in4.L Rallla Ram (supra). It is also
" urged that the work was abandoned by the contractor and the payment of the
amount for the work done was a]ready made to the respondent. It is contended
that the arbitrator devised his own method for computatlon of fee payable to
the respondent No.1 contrary to the terms and conditions of the agreements.

9. Itis also submitted that the respondent No.1 played fraud by

‘s
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~ manipulating the agreement dated 2.12.1983 and inserted the words "and

other stations" with ill-intention to seek false claims. However, the arbitrator

- failed to take note of the aforesaid aspect of the matter and is therefore guiity

of misconduct. In this connection, learned counsel for the petitioner has
referred to the decision in 4. Rangaswamy v. Balasubramania Foundry
and Others, AIR 1987 SC 2045.

10.  Learned counsel for the petitioner while inviting the attention of this
Court to the arbitral proceedings conducted on 5.7.2000, 26.8.2000,
27.8.2000, 9.9.2000, 17.9.2000 and 23.9.2000 submitted that arbitrator

refused to grant adjournments and even when valid and cogent reasons were

- shown before him and proceeded ex parte which constitute misconduct on

the part of the arbitrator. Lastly, while referring to Section 57'(2) (C) of the
Indira Gandhi Krishi Vishwavidhyalaya Adhiniyam, 1987, it is submitted that
the arbitrator grossly erred in grantmg clalm of the aforesaid umver51ty inthe
unpugned awards. :

11. On the.other hand, Mr. Ashok Lalwani, learned counsel for the
respondent No.1 while inviting the attention of this Court to the agreement

- dated 2.12.1983 submitted that Jawaharlal Nehru Krishi Vishwavidyalaya,

Jabalpur (In short 'the INKVV") includes successor and assignee as well and
include all buildings of the INKVV, It is further submitted that the agreements
were prepared in three copies, one copy was retained by the appellant and
other one was retained by the respondent No.1. The respondent No.1 filed
the copy in his possession along with the application under Section 20 of the
Act. While referring to the documents dated 22.12.1983, 24. 12.1984 and
October, 1985, it was pointed out that the appellant has made payment in
respect of other stations including Indore, Ambikapur which shows that the
agreement is not forged. While inviting the attention of this Court to paragraph
4 of the reply to the application under Section 20 of the Act, it is submitted
that the appellant had admitted in aforesaid paragraph that the payment was
made to the respondent No.1 in respect of Khandwa and Mandsaur. It was
pointed out that by order dated 15.5.2003 a Bench of this Court had directed

‘the appeilant to produce original agreement along with affidavit, however, the

affidavit was not filed. In the memorandum of the revision, namely, Civil
Revision No.139/1990 in paragraph 2 there is reference to other stations. It
is also urged that the order appointing arbitrator has attained finality as the
same has been upheld by the Supreme Court and, therefore, no challenge can
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be made to the appointment of the arbitrator. It is contended that last running
bill of the respondent No. 1 pertains to the year 1987 and the application for
appointment of an arbitrator was filed on 29.2.1988 therefore, the claims of
~ the respondent cannot be said to be barred by limitation. The appellant did
not prefer any cross-objection before the arbitrator therefore, questionof
adjudication of the same does not arise. It is also argued that the grounds

which were not raised before the District Court, cannot be allowed to be

raised for the first time in this appeal. In support of the aforesaid submission,
learned counsel for the respondent has placed reliance on the decisions in
Central Bank of Indiav. Vrajlal Kapurchand Gandhi, AIR 2003 SC 3028

and Jagvir Singh and Others v. State (Delhi Admn.) (2007) 5 SCC 359 -

and a decision of this Court in Ramjilal Kulshrestha v. State of M.P. And
Others, 2012 (2) JLJ 321. Mehar Singh v. State of Punjab, AIR 1973
Punjab and Haryana 114 and Bihar State Electricity Board v. M/s Khalsa
Brothers, AIR 1988 Patna 304. It is further submiited that even though there
is no provision in the agreements for grant of interest for pre-reference period
yet the respondent No.1 is entitled to the interest in view of the provisions of
the Interest Act, 1978 and in view of Section 4 of the Indian Contract Act,
1872. In support of this submission, reliance has been placed in the decisions
of the cases of Secretary Irrigation, Department, Government of Orissa
. and Others v. GC. Roy, AIR 1992 SC 732, M/s Saraswati Construction
Co. v. Delhi Development Authority, AIR 2004 Delhi 412 and State of
Orissav. B.K. Routrary, AIR 1999 SC 1101 It was urged that trial Court has
grossly erred in reducing the interest awarded by the arbitrator without assigning
any reason. Therefore, cross-objections preferred by the respondent No.1
deserves to be allowed. It was stated by learned counsel for the respondent
No.1 that he is confining his claim in the counter claim only to the rate of
interest and claim for compensation on account of breach of contract is
abandoned. It is also contended that while dealing with the objection to the
awards, the trial Court is not supposed to act as court of appeal and, therefore,
cross objection of the respondent No.1 deserved to be allowed.

12. By way of rejoinder.reply, learnéd counsel for the appellant submitted
that three copies of the agreements were prepared. One was retained by the
appellant, other one was tetained by the respondent No.1 and the third one
was retained by the Chief Engineer (Vice Chancellor). It isinconceivable that
the vice chancellor would make any interpolation in the agreement. While
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inviting the attention of this Court to the answer given to question n0.20 by
the respondent No.1 before the arbitrator in his evidence, it is submitted that
the respondent has admitted that he himself made interpolation in the agreement.
It is also argued that pure question of law can be raised at any stage of the
proceedirig,” )

13.  Thaveconsidered the respective submissions made by learned counsel
for the parties and have perused the record. The object of Arbitration is to
obtain fair resolution of disputes by an impartial tribunal without unnecessary
delay and expenses and the intervention by the Courts should be restricted.
[See: Russell on Arbitration, Twenty-third Edition by David St. John Sutton,
Judith Gill and Matthew Gearing] An arbitration in substance ousts the
jurisdiction of the Court,except for the purpose of controlling the arbitrators

-and preventing misconduct and for regulating the procedure after award, The

hearing on the merits of the award passed by the arbitrator is not permissible,
The Court can interfere with the award only on the grounds set out in Section
30 of the Act namely where an arbitrator or an empire has misconducted
himself or the proceeding, where and award has been made after the issue of

"an order by the Court superseding the arbitration or after arbitration proceeding

has become invalid and where an award has been improperly procured or is
otherwise invalid. It is well settled legal proposition that an award cannot be
set aside merely on the ground that in the opinion of the Court award passed
by the arbitrator would have been otherwise. In X.P Poulose v. State of
Kerala and another, AIR 1975 SC 1259 it has been held that misconduct
under Section 30(a) of the Act connotes legal misconduct if the arbitrator on
the face of the award arrives at an inconsistent conclusion even on his own
finding or arrives at a decision by ignoring very material documents which
throw abundant light on the controversy to help a just and fair decision. The
aforesaid view was reiterated by the Supreme Court in the decision in the
case of Seth Mohanlal Hiralal Vs. State of M.P, (2003) 12 SCC 144. -

14 In G Ramachandra Reddy and Company v. Union of India and
Another, 2009 (6) SCC 414, the Supreme Court while setting out legal
principles for interfering with the awaid passed by the arbitrator held that
interpretation of a contract may fall within the realm of an arbitrator and the
Court while dealing with an award'would not reappreciate the evidence. It
has further been held that the award coﬁtainipg reasons also, may not'be
interfered with unless the reasons are found t6°be perverse or based on a
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_wrong proposition of law and if two views are possible the Court will refrain
itself from interfering, It is equally well-settled legal proposition that an arbitrator
has to decide the dispute according to the legal right of the parties and not

_according to what he may consider fair and reasonable and re-appreciation of
the evidence by the Court is permissible only when award is erroneous in law
and amounts to misconduct by the arbitrator. [ See: P. Radhakrishna Murthy

'v National Buildings Construction Corporatmn L, (2013) 38CC747]

‘ 1 5.  Inthe backdrop of aforesaid well-settled legal posmon and in view of
rival submissions made by learned counsel for the parties, the following issues
emerge for consideration in these appeals hamely:

(1)° “Whether the appellant can raise the grounds in this appeal y\'rhich were

not raised by i it before the District Court.

(2)  whether in view of clause 9 of the agreement dated 02/ 12/1983 sole
arbitrator could be appointed by the Civil Court under Section 8 of the Act.

(3)  Whether the respondent No.1 has played fraud by inserting the words
and "other stations"in the agreement with ill intention to seek cldims.

(4)  Whether arbitrator committed misconduct in granting claims of the
respondent in respect of the works which were not part of the agreements.

(5)  Whether the arbitrator has wrongly invoked clause (3) & (1 0) of the
agreements while passing the award.

(6)  Whether the arbitrator has provided reasonable opportmuty of hearmg
to the appellant.

(7)  Whether non-consideration of the counter claim filed by the appellant’

by the arbitrator amounts of misconduct.
(8)  whether the claims of the respondent No.1 are barred by linlitation

9) Whether arbitrator has computed the fee payable to the respondent
contrary to the terms and conditions of the agreement. .

(10) . Whether the arbitrator could have awarded interest @ 1 8% per annum
for the per-reference perlod ' '

(11) Whether the cross objection filed by the respondent deserves to be
allowed.

N
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'(12)  Whether complicated issues of law could have been decided by the

arbitrator.

(13) Whether arbitrator erred in law in granting claims of Indira Gandhi
Krishi Viswavidyalaya in the impugned awards in view Section 57 (2)(c) of
the Indira Gandhi Krishi Viswavidyalaya Adhlmyam 1987.

16.  The Supreme Court in the case of State of Maharashtrav. Hindustan
Construction Company Limited, (2010) 4 SCC 518 has held that raising a
new ground in the memorandum of the appeal for which no foundation was
laid down in the application for setting aside the award is not permissible. In
view of the aforesaid enunciation of law, it is evident that new ground in the
memorandum of appeal for which foundation was not laid in the application
for setting aside the award cannot be ralsed Accordlngly, the issue number
(1) is answered

17. Clause 9 of the agreement dated 2.12.1983 contains arbiﬁation .
clause, is reproduced below for the facility of reference:

"9. All questions of dispute arising out of or in respect of this
agreement except as to any matters the decision on which are
expressly provided for, shall be referred to a tribunal of
Arbitration consisting of one member to be nominated by the
employer, one member nominated by the architect and an
umpire to be appointed by the Indian Council of Agriculture
Research (ICAR). The decision of the arbitration shall be final
and binding on both the parties to the agreement, within the
meaning of Indian Arbitration Act 1940 and the Rules
thereunder or any statutory modification or re-enactment
thereof." )

18.  The respondent No.! filed an application for appointment of an

- arbitrator on 29.2.1988 in First Appeal N0.247/2001 whereas the same was

filed on 4.5.1989 in First Appeal 248/2001. The sole arbitrator was appointed
vide order dated 17.4.1998 by-the Additional District Judge. An application
for modification of the order was filed which was dismissed vide order dated
16.10.1998. The said order was upheld in Civil Revision No.1185/1999 vide
order dated 1.10.1999 passed by the High Court. The aforesaid order was
subject matter of challenge in SLP (C) No.18450-18451/1999 which was

—_r
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dismissed vide order dated 17.12.1999, Thereafter, miscellaneous judicial
case was filed for removal of the sole arbitrator, namely, MJC No.2/1999
which was also dismissed vide order dated 18.3.1999. The order passed by
the Additional District Judge was upheld by the High Court in Civil Revision
No.903/1999 which was dismissed vide order dated 1.10.1999. From the
above narration of the facts, it is evident that the order of appointment of the
arbitrator dated 17.4.1998 was challenged up to the Supreme Court and was
upheld. Thus, the order by which the sole arbitrator was appointed to
adjudicate the disputes between the parties attained finality and binds the
parties. [See: State of Kerala v. M.K. Kunhikannan Nambiar, (1996) 1
SCC 435] Therefore, reliance placed by the appellant on the decisioris in
Government of Andhra Pradesh v. K. Mastan Rao, AIR 1994 SC 490 and *
Nav Bharat Construction Co. (supra) is of no assistance to them in the facts

- of the case. Thus, issue number (2) is answered in the affirmative and against
the appellant.

19. Consequent upon launching of National Agriculture Research Project
Scheme as a part of five year plan, the Indian Council for Agriculture Research,
New Delhi entrusted the subprojects for their implementation including the
civil works for execution to Jawaharlal Nehru Krishi Vishwavidyalaya, Jabalpur.
Asper the manual published by the National Agriculture Research Project
Scheme, it was mandatory for the University to appoint an architect for planning
and designing of these subproject buildings in consultation with the National
Agriculture Research Project and to get them approved before their execution.
As per the norms laid down by the National Agriculture Research Project, the
applications were invited from the reputed firms of the architects along with
the terms and conditions for planning and designing of the non-residential
buildings of the University under the subprojects of the National Agriculture
Research Project. The Executive Engineer vide letter dated 13.7.1982 informed
that the respondent No.1 was selected by the Vice Chancellor and his selection
was notified by the Executive Engineer vide letter dated 23.11.1982.
Subsequently, two agreements were executed on 24.11.1982 for non-
- residential building of the University. Under the Agreement one building each
was to be constructed at Morena, Tikamgarh and Ambikapur whereas under
the Agreement dated 2.12.1983, the non-residential buildings at Jabalpur,
Sihore and Sagar were to be constructed. Thereafter the work orders were
issued to the respondent No.1. Clause 3 of the Agreements stipulated that the
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architect would be paid stage wise fee by the employer in accordance with
the schedule given thereto. Clause 10 of the agreements reads as under:

10. Notwithstanding what is mentiohed in para 3 above, the
parties above named shall be free to negotiate and agree upon
different rates and different mode of payment for other works
taking into consideration the nature of the work etc."

20.  Admittedly, the respondent No.1 made a claim before the arbitrator
for works executed by him in respect of Chhindwara, Khandwa, Mandsaur,
Jhabua, Tikamgarh, Sihore, Jabalpur, Ambikapur and Jagdalpur. Out of the
aforesaid places, four places, namely, Tikamgarh, Sagar, Sihore and
Ambikapur are expressly mentioned in the agreements executed between the’
parties. In exercise of power conferred under clause 10 of the Agreement the
Vice Chancellor approved the same rates in respect of other works as that of
the non-residential buildings for all divisions which was intimated to the -
respondent No.1 by Executive Engineer vide communication dated 12.4.1984.
The Executive Engineer vide letter dated 24.12.1984, informed the respondent
No.1 that the suitable remuneration shall be paid for the KVK building Jhabua
and the payment shall be made as per the Scheme. Subsequently, with the
-approval of the Vice Chancellor, the Executive Engineer at Jabalpur informed
the Executive Engineer, Raipur for payment of construction of KVK building
at Bilaspur. Thus, from perusal of the communications dated 24.12.1984 and
15.10.1985, it is evident that the respondent No.1 was asked to prepare and
design buildings at Jhabua and Bilaspur and it was agreed that the payment
shall be made to him as per the rate prescribed under the Agreement. From
perusal of the communication dated 12.5.1987, it is evident that the Executive :
Engineer, requested the respondent No.1 to prepare sketch planning for
construction of college building at Khandwa and Mandsaur. From perusal of
the communication dated 22.12.1983, it is evident that the respondent was
asked to commence the work for Jabalpur, Sagar, Sihore and other centres
also and the payments were also made in respect of the other centres. Thus,
it is evident that subsequently, the respondent No.1 was asked to execute the
works in respect of the other centres and it was agreed between the parties
that the fee shall be payable in respect of the other'centres as per the rate
prescribed in the Agreement which was done with the approval of the Vice
Chancellor.

21.  From perusal of paragraph 2 of the memorandum of Civil Revision
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No.139/1990 filed by the appellant against the order dated 5.1.1990 passed
by the Additional District Judge, it is evident that the appellant had admitted
execution of agreement dated 2.12.1983 and work orders were issued on
22.12.1983 for carrying out the work at J abalpur, Sagar, Sihore and other
centres as well. Similarly, paragraph 4 of the application inder Section 20
reveals that payments to respondent No.1 were made in respect of other
stations as well. In case the agreement was not executed in respect of other
stations, the appellant should not have made payments to the respondent No.1
and should have taken objection at the first available opportunity. However,

neither such explanation is on record as to why payment was made to.

respondent No.1 in respect of other projects nor any explanation has been
offered as to whay such objection was not taken. It is pertinent to mention
here that clause 10 enable the parties to negotiate and agree upon different
rates'and different mode of payment for other works taking into consideration
the nature of the work etc. In his statement before the arbitrator, in reply to
question number 15, the respondent No. 1 has stated that agreement was in
respect of works throughout Madhya Pradesh. In reply to question number
20, it has been stated by respondent No.1 in duplicate copy he has carried
out corrections himself, which were done in the original by the Executive
Engineer. Thus, there is no admission on the part of the respondent No. 1 that
he has tampered with the original agreement. A Bench of this Court vide order
dated 15.5.2003 had directed the appellant t6 file an affidavit of the concerned

person in support of the allegations made by the appellant in the memorandum .

of the appeal, for the first time that there is tampering of the original documents.
However, no such affidavit has been filed. From perusal of the award, it is
graphically clear that before the arbitrator, the appellant has not raised any
such contention that the respondent No.1 played fraud by inserting words
"other stations” with ill-intention to seek the claims. The aforesaid contention
has also not been made before the trial Court. The appellant has failed to file
the affidavit as directed by a Bench of this Court vide order dated 15.5.2003.
Therefore, the issue number (3) is answered in the negative. For the reasons
assigned supra, the arbitrator has rightly invoked the clauses 3 and 10 of the
agreement while passing the award and has rightly awarded the claims in respect
of the works which were part of the agreements and thus not committed any
misconduct. For the aforementioned reasons decisions relied on behalf of the
appellant in Chandu Construction (supra) and Union of Indiav. A.L. Rallia
Ram,AIR 1963 SC 1685 and A. Rangaswamy, (supra) are not applicable

L7
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to the facts of the case. Accordingly, the issue ‘nu‘mber'(4) is answered.

22.  The proceeding before the arbitrator commenced on 29.11.1998.
On that day, letter was sent by the counsel for the appellant that staff of the .
appellant has been assigned election duties and ihey will be busy till the counting
of the votes and therefore, the proceeding be adjourned. The arbitrator
thereupon adjourned the proceeding to 2.1 .1999.0n2.1.1999, the-counsel
for the appellant by a letter dated 23.12.1998 informed the arbitrator that the

. appellant has moved an application before the trial Court for removal of the

arbitrator and therefore, the proceeding before the arbitrator should be
deferred for a period of twenty-five days. Accordingly, the proceeding of the

* arbitration was adjourned till 5.1.1999. On 5.1.1 999, the arbitrator received

atelegram from the Executive Engineer of the appellant university stating that
the proceeding before the arbitrator has been stayed by the Additional District .
Judge. Accérdingly, the proceeding was adjourned. On 22.3.1 999, the
arbitrator received the order of the Court vacating the order of stay and
dismissing the miscellaneous judicial case filed by the appellant. The Court
had directed the arbitrator to pass an award within a period of four months
from the date of receipt of copy of the order. Accordingly, the proceeding
was taken up on 17.4.1999. . '

23. On17.4.1999, the arbitrator received an intimation through telegram
that High Court has stayed the proceeding before the arbitrator by an order

- dated 16.4.1999. The arbitrator thereupon adjourned the proceeding sine

die on 16.10.1999, the counsel for the respondent No.1 produced certified
copy of the order passed by the High Court dismissing the civil revision
preferred by the appellant. Thereupon, the proceedings were adjourned to _
25.10.1999. On 25.10.1999, the Registrar of the appellant sent an application

by registered post acknowledgement due praying for staying the proceeding
for a period of one month, il the matter regarding appointment of arbitrator
is adjudicated by the Supreme Court. Accordingly the case was adjourned to
19.11.1999. On 19.11.1999, the arbitrator received a memo from the
Additional District Judge, directing him to submit the award within a period of
four months. Thereafter the proceeding was adjourned to 12.12.1999. On
the said day, the Executive Engineer of the appellant was present who filed an
application for adjournment on the ground that Special Leave Petition has
been filed before the Supreme Court. Thereupon the arbitrator adjourned the

- case and directed that no further extension of time shall be granted to the
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appellant to file the reply. On 28.12.1999, the appellant sent the reply and

vakalatnama through the counsel which was incomplete. The proceeding was

adjourned to 8.1.2000. On 8.1.2000, the vakalatnama and reply wete taken
onrecord and the proceeding was adjourned for 29.1.2000. On 29.1.2000
" the arbitrator directed that both the parties should separate the claims and
replies for the claims which arose out of different agreements and the
proceeding was adjourned to 21.2.2000. '

24.  0On21.2.2000, certain additional documents as well as applications
for amendment of the replies were filed which were allowed and the proceeding
was adjourned to 11.3.2000. On 11.3.2000, the additional documents were
filed by the appellant and the proceeding was fixed on 5.7.2000. On 5.7.2000,
the counsel for the appellant sent a telegram for deferring the proceeding till
22.7.2000 on the ground that the officer incharge of the appellant is on medical
leave. It was further submitted in the application that counsel himself is unable-
to attend the proceeding because of his personal engagement. Thereupon, the
atbitrator recorded the following observations:

"It is a serious matter that the respondent has taken
this Court for a "Joy Ride". They have not taken the matter
seriously and acted accordingly.

On the basis of past record, I record over here that
the respondents have spared no pains to delay the proceedings
and stall them on some pretext which is totally against the letter
and spirit of Arbitration Act, itself. As such they do not deserve
extension of time."

Accordingly, in view of availability of limited time to conclude the proceeding
of the arbitration, fixed by the Court, the proceeding was fixed on 15.7.2000
and the appellant was directed to remain present failing which the ex parte
decision could be taken against him. It was directed that hearing which may
commence on 15.7.2000, shall continue on subsequent dates also.

25 On 15.7.2000, the parties agreed to adduce evidence by way of
affidavits. The next date of hearing was fixed for 22.7.2000. On 22.7.2000,
the respondent No.1 adduced the evidence in the form of affidavit and the
copies were supplied to appellant and the proceeding was fixed for 5.8.2000.
On 5.8.2000, an application was sent by the appellant by Speed Post for
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taking the documents on record which was allowed with the consent of the
parties and the case was fixed for 11.8.2000. On 11.8.2000, the issues were
framed and the case was fixed for 26.8.2000. On 26.8.2000, a telegram was
sent by the appellant stating that the appellant has filed an application under-
Section 33 of the Act before the Additional District J udge about the jurisdiction
of the arbitrator, about the agreement dated 2.12.1983. Thus, the proceeding
was again adjourned to 27.8.2000, On 27.8.2000, the respondent No.1 was
directed to submit estimate and extracts of bill duly signed by the competent
authority. The parties agreed to adduce evidence finally by next date of hearing
which was fixed on 9.9.2000. It was directed by the arbitrator that parties
shall finally adduce evidence on 9.9.2000 and on 10.9.2000, the arguments
shall be heard in thé afternoon session. On 9.9.2000 the parties informed that
the Court has extended the time for submission of the award till 30.9.2000.
the next date of hearing was fixed on 16.9.2000 at guest house of the university.
On 16.9.2000, the counsel for the appellant cross-examined the respondént
No.1 and the proceeding was adjourned to 23.9.2000 for examination of
witnesses of the appellant. On 23.9.2000, a letter sent by the FAX was
received by the arbitrator by which a request was made that hearing may be
deferred to after Navratri on the ground that witness namely, J.N. Pandey is
ill and is not in a position to attend the proceeding and both the counsel for
the appellant also expressed their inability to attend the proceeding. Thexreupon
the arbitrator recorded the following observations: '

"It is surprising that this extension of time was given at
the instance of the respondents. Further in last two hearings it
was made very clear that since the award is to be made by
30.9.2000 it is not possible to allow any postponement of
hearing here after. This was categorically made clear to the
respondents. Inspite of that they have not attended today.” -

26. . Thearbitrator thereafter heard the arguments and closed the case for
award. Thus, from scrutiny of the ordersheets of the proceeding before the
arbitrator, it is evident that the appellant had adopted all possible tactics to
linger on the proceeding before the arbitrator and on several occasions neither
any officer of the appellant nor the counsel had appeared before the arbitrator.
At the instance of the appellant, extension of time was granted several times.
The appellant took the proceeding before the arbitrator very casually. Thus, it
cannot be said that the arbitrator has not provided reasonable opportunity of
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“hearing to the appellant. The trial Court has held that the appellant himself
committed default for appearing before the arbitrator on 23.9.2000 without
showing sufficient cause, Therefore, the action of the arbitrator in closing the
right of the appellant to adduce evidence by taking into account the time limit
fixéd by the Court for delivery of the award, was justified. For the
aforementioned reasons, it cannot be said that the arbitrator has not provided
reasonable opportunity of hearing to the appellant. Accordingly issue number
6 is answered in the affirmative and against the appellant.

27.  From perusal of the fecord of arbitration proceeding, it is evident that
the appellant had not filed any counter claim. Therefore, the question of its
consideration does not arise. The contention raised on behalf of the appellant
regarding non-consideration of the counter claim filed by the appellant before
the arbitrator amounts to misconduct, is based on incorrect factual premises.
‘ Accordmgly, issue number 7 is answered.

28.  From perusal of the order passed by the Add1t10nal Dlstnct J udge, it
appears that the appellant had not raised any objection before the trial Court
that the claims of the respondent No.1 are barred by limitation. The aforesaid
objection appears to have been raised before this Court for the first time. The
said objection was neither raised before the arbitrator nor before the trial
Court. The question whether or not the claims of the respondent No.1 are
barred by limitation is a mixed question of law and fact in the fact situation of
the case, which cannot be permitted to be raised first time in these appeals in
view of the law laid down by the Supreme Court in Hindustan Construction
Company Ltd. (supra). Even otherwise the last running bills of the respondent
No.1 were of the year 1987 and the application for appointment of an arbitrator
was filed on 29.2.1988 in First Appcal No.247/2001 whereas the same was
filed on 4.5.1989 in First Appeal 248/2001. Therefore, it appears that the
claims of the respondent No. 1 are not barred by limitation. The decision relied
on by the appellant in the case of S. Rajan (supra) deals with the period of
limitation for filing of an application under Section 20 of the Act before the
Court, therefore, the same is of no assistance to the appellant. Accordmgly,
the aforesaid issue is answered.

29.  From close scrutiny of the award passed by the arbitrator, it is- apparent
that the arbitrator has computed the fee payable to the respondent No.1 as
per the terms and conditions of the agreement and as per the rates approved
by the Vice Chancellot. Therefore, the contention raised by the learned counsel
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for the appellant that the fee of the respondent No.1 has been computed
contrary to the terms and conditions of the agréement, cannot be accepted
and the same is hereby repelled. Accordingly, the issue number 9 is answered,

30."  The agreements exccuted between the parties do not contain any _
express prohibition for grant of interest for anfe lite period i.e. pre-reference
period. The interest on the sum awarded by an arbitrator can be granted
under the provisions of the agreement or under the Interest Act, 1978. The
Supreme Court in the case of . Radhakrishna Murthy (supra) while referring
to Constitution Bench decision of the Supreme Court in Department of
Irrigation v. Abhaduta Jena, (1988) 1 SCC 418 and Secretary Irrigation,
Department, Government of Orissa and Others v. GC. Roy, AIR 1992
SC 732 has held that where the agreement between the parties does not
prohibit grant of interest, the arbitrator shall have power to grant interest. The
award has been passed by the arbitrator after coming into force of Interest
Act, 1978, therefore, the arbitrator had the authority to award interest for

-pre-reference period under the provisions of Interest Act, 1978. The rate of
interest at 18% per annum has already been reduced to 10% by the Additional
District Judge. The Supreme Court in the case of Krishn Bhagya Jala Nigam
Ltd. v. G Harischandra Reddy and Another, (2007) 2 SCC 720, whilé
taking into account the economic reforms in the country in respect of an
agreement pertaining to 1993 has reduced the rate of interest from 18%to .
9%. Similarly in P. Radhakrishna Murti(supra) in respect of an agreement
executed in the year 1988, the Supreme Court has upheld the order of the
High Court reducing the rate of interest from 16.5% to 12%. Thus, the trial -
Court has already reduced the rate of interést from 18% to 10%. Accordingly,
the issue numbers 10 and 11 are answered. .

31.  From perusal of the award, it is evident that no complicated issues of

" law and fact had arisen for consideration before the arbitrator. The objection

raised by learned counsel for the appellant in this regard is vague as it has not
specified as to which complicated questions of law and fact had arisen before
the arbitrator which could not have been dealt with by him. Therefore, the
.contention raised by the appellant that the complicated issues of law and fact
could not have been decided by the arbitrator, is repelled. Accordingly, the
issue number (12) is answered.

32.  So far as, the issue number (13) is'concerned, from periisal of the
objections filed by the appellant under Section 30 of the Act-as well as
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memorandum of the appeal, it is evident that the appellant has not raised any

'objection that the arbitrator has committed an error of law in granting claim in

. respect of the Indira Gandhi Krishi Viswavidyalaya in the impugned awards in
view.Section 57 (2)(c) of the Indira Gandhi Krishi Viswavidyalaya Adhiniyam

"1987. The aforesaid contention has been raised first time before this Court
which cannot be entertained in view of the law laid down by the Supreme
Court in Hindustan Construction Company Ltd. (supra)..

33.  Inview of the preceding analysis, the appeals filed by the appellant
and cross-objections preferred by the respondent No.1, are dismissed.
However, in the facts of the case, the appellant shall bear the costs of the
proceedings.

Order accordingly.
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APPELLATE CIVIL
Before Mi. Justice N.K. Gupta
M.A. No. 485/2005 (Jabalpur) decided on 22 September, 2015

PROPRIETOR EASTERN MINERALS CO. LTD. ...Appellant
.-'-VS' N * .. . .
SMT. NISHA TOMAR & ors. ...Respondents

(Alongwith M.A. No. 1053/2005)
A Motor Vehicles Act (59 of 1988), Section 166(1)(c) and
Hindu Succession Act (30 of 1956), Sections 8, 9 & 11 - Legal
Representatives (Claimants) - Legal Representative would be a person
who represents the Estate of the deceased - Claim Petition filed by
brothers, and father was made non-applicant who is alive - According
to Section 9 and 11 of Act, 1956, in absence of Class I heir, property
would devolve amongst heirs-of Category I of Class II - As deceased
was not survived by Class I heirs, therefore, so long as father is alive,
brothers of deceased cannot file claim petition as they are not
successors of deceased. R (Paras 14 to 16)
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B. Motor Vehicles Act (59 of 1988), Section 166(1) {(c) - Non-
Applicant - Legal representative of deceased was joined as non-
applicant in claims petition - If a person is joined as non-applicant and
if it is found that he is entitled to get compensation, it is not required
that he should file claim petition to pay for his portion of compensation
- Father of deceased who was joined as non-applicant is entitled to get
compensation. - (Paral17)
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: C. Motor Vehicles Act (59 of 1988), Sections 14 7, 166 -
Liability of Insurance Company - Appellant failed to prove that
deceased was its employee and was travelling in dumper in prosecution
of his job - Claims Tribunal rightly held that deceased was a passenger
- As there was a violation of Insurance Policy, Insurance Company is
not liable to pay compensation. : (Paras 19, 20)
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N.K. Salunke, for the respondents.
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Asgari Khan, for the United India Compa'ny Ltd. (Insurer).
- ORDER

N.K.Gupta, J. :- Both the éppeals dre related with the common
award dated 24.12.2004 passed in claim case no.3 8/2004 therefore, decided
by the present common order. -

2. The Miscellaneous Appeal No.485/2005 has been filed by the
appellant/non-applicant no.2 owner of the vehicle against the award dated
24.12.2004 passed by the 3rd Motor Accident Claims Tribunal, Tikamgarh in
claim. case no.38/2004, whereby the compensation of Rs.1,60,000/- was
awarded to the respondent nos.1, 2, 3 & 6 (claimant and non-apphcant no.4
before the Tribunal). -

3. The Miscellaneous Appeal No.1053/2005 has been filed by the
appellants against the same award being claimants for enhancement of the
award.

4. Facts of the case’in short are that the 'appellants!clairhanis of
Miscellaneous Appeal No. 1053/2005 have filed an application under Section
166 of the Motor Vehicle Act, 1988 before the Tribunal that on 21.11. 1992,
the deceased Bhagat Singh was travelling in a dumper bearing registration no.
MP 07 A/6967, which was driven by the respondent no.1 Noor Mohammad,
whereas the respondent no.2, the Minerals Company was owner of the said
vehicle. The deceased Bhagat Singh had boarded the dumper from Prathvipur
to reach Niwari Railway Station. On the way, due to rash and negligent driving
of the respondent no. 1, dumper met with an accident and Bhagat Singh had
expired thereby. His income was pleaded and a compensation of
Rs.12,50,000/- was demanded by the claimants. Non-applicant no.4, father
of the deceased was added as a formal party.

5. . The respondent no.1 remained ex-parte before the Tribunal. '

t

the respondent no.4 Deshpat Singh, there were no legal representatives or
successor of the deceased Bhagat Singh and therefore, the claimants could
not get the compensation. It was also pleaded that the deceased Bhagat Singh
“was working as a cleaner in the institution of the respondent no.2 and therefore,
if any liability of payment of compensation arises then, the respondent no.2,
the Insurance Company is responsible for that liability. It is also pleaded that

6.°  The respondent no.2 has submitted a written statement that except
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an exaggerated sum has been claimed. '

7. The respondent no.3, the Insurance Company has filed a written
statement with the pleadings that the deceased was travelling in the dumper
asa passengerand also the respondentno.1 did not have any valid and effective -
driving licence to drive the said vehicle, hence the dumper was driven in violation
of policy conditions and therefore, the Insurarice Company was not liable for
payment of any compensation.

8. The Tribunal after considering the pleadings of the parties framed as
many as five issues relating to negligence, violation of policy conditions,
dependency of the claimants, computation of compensation, entitlement of
the respondent no.4 and terms and conditions of the award. After getting the
evidence of the parties recorded, the Tribunal has passed the award for a
compensation of Rs.1,60,000/- granted to the claimants and the respondent
no.4 against the respondent nos.1 & 2, whereas the Insurance Company was
found absolved from its liability. It was also directed that 50% of the
compensation will be received by the claimants and 50% compensation will
be received by the respondent no.4 with the interest of 5.5% per annum. The
compensation was payable from the date of filing of the application.

9. I have heard the learned counsel for the parties.

10.  InMiscellaneous Appeal No.1053/2005, the appellants/claimants have
preferred the said appeal for enhancement of the compensation amount. On
the other hand, in Miscellaneous Appeal No.485/2005, the appellant/owner
of the vehicle has challenged the award mainly on two counts, firstly, that the
Insurance Company was liable to pay the compensation and secondly, the
claimants were not entitled to get any compensation because they were not
the legal representatives of the deceased therefore, the award passed by the
Tribunal may be set aside. It is also pleaded that the respondent no.6 Deshpat
Singh father of the deceased Bhagat Singh of Miscellaneous Appeal No. 485/
2005 did not pray for any compensation and therefore, no compensation
could be given to the respondent no.6 Deshpat Singh.

11.  After considering the submissions made by the learned counsel for
the parties, it is apparent that by these two appeals, the point of negligence
has not been challenged by any of the appellant. Only three points are to be
considered out of several issues framed by the Tribunal at present. Firstly, the
amount of compensation, secondly entitlement of the claimants to get the
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compensation and thirdly the liability of the Insurance Company for payment
of compensation.

12.  Ifthe computation of compensation is examined then, it would be
apparent from the evidence adduced by the claimants before the Tribunal that

the deceased Bhagat Singh was the widower, who had no children of his own.
Satendra Singh (AW-1) and Deshpat Singh (NA4W1) have stated that the

deceased Bhagat Singh was prosecuting his agricultural work. However,
. Satendra Singh has added that he was also working as a watchman alongwith
his agricultural work. Both of these witnesses have also stated that the deceased
Bhagat Singh was employee of the concerned Minerals Company and he was
getting a'salary. According to Satendra Singh, the deceased Bhagat Singh
was getting the salary of Rs.3,000/- per month, whereas Deshpat Singh has
accepted that the deceased Bhagat Singh was getting the salary of Rs.700/-
per month. If original plea of the claimants is considered then, it would be
apparent that it was mentioned that he was prosecuting the business of milk
supply and he was cultivating his fields therefore, his income was of Rs.4,000/-
per month. [t appears that to make the Insurance Company liable, the pleadings
of non-applicant no.2 were adopted by the witnesses when they were examined
before the Tribunal. No document was shown either by the claimants or the
non-applicant no.2 that the deceased Bhagat Singh was working with the
non-applicant no.2 or he was a clearer in that vehicle theréfore, these witnesses
have told aboiit his salary on their own assumptions. There is a lot of
contradictions regarding amount of salary given by these witnesses. Hence, in
absence,of pleadings, it cannot be accepted that the deceased Bhagat Singh
was employee of the non-applicant no. 2 or was prosecuting a job of watchman.

13.  Sofarasthe agricultural income is concerned, it is apparent that the
land left by the deceased Bhagat Singh has been occupied by the claimants
and it was transferred in the name of claimant no. 1. The Tribunal has ¢ounted
anotional income of the deceased on the basis of IInd Schedule of the Motor
Vehicle Act and his own expenditure was deducted therefore, the dependency

of Rs.10,000/- per annum was found and looking to his age, the multiplier of -

15 was granted. There is no reason to interfere in the calculation of income
and dependency as done by the Tribunal. It would be apparent that non-
applicant no.4 Deshpat Singh was resident of village Nivora, District Jhansi.
He did not mention that the deceased was sending a portion of income to him.
Since Yogendra brother of the deceased had already expired and the appllcants

<%
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were residing with the deceased Bhagat Siﬁgh hence, it appears that he was
sharing his entire income with the applicants. However, there is no reason to
enhance the compensation as assessed by the Tribunal. The Tribunal did

 proportionate the cémpensation between the claimants and non-applicant no.4

in equal portion, whereas it is apparent that the deceased did not continuously
send some portion of his income to the non-applicant nio.4 and therefore, that
dependency portion should be counted as 75%1 is to 25% between the claimants
and non-applicant no.4.

14.  The second point is that as to whether the claimants were not entitled
to move the claim application or to get the compensation. In this context, the
appellant of Miscellaneous Appeal No.485/2005 in its written statement took
aplea that the claimants were not entitled for filing of such an application.
Instead of a specific issue on this count, the issue no.4-B was framed by the
Tribunal to find out whether the non-applicant no.4 was sole claimant to get
the compensation. Learned counsel for the appellant of Eastern company has
placed his reliance upon the judgment passed by the Single Bench of this
Court in the case of “M.P. State Road Transport Corporation Vs. Pehlad
Bihari and others” [1986 M.P.L.J. 140] in which, it is held that when father
of the deceased was alive, brothers of the deceased were neither dependent
nor legal representatives and therefore, they were not found entitled to claim
any compensation. The Tribunal gave its stress on computation of compensation
amount and the competency of the claimants was not at all considered however,
it is a legal question and when it was raised before the Tribunal, it can again
beraised before this Court. According to the Provision of Section 166(1)(c)
of the Motor Vehicle Act, it would be'apparent that on death of a person, his
legal representatives can file a claim application and if, any of the legal

- representative is not joined as a claimant then, he should be joined as a non-

applicant. The definition of the “legal representatives™ is given in Section 2
(11) of the C.P.C., which indicates that the legal representative of the person
would be a person, who represents the estate of the deceased after his death
and therefore, the legal representatives should be decided on the basis of
Hindu Successmn Act because, the deceased Bhagat Smgh was a Hindu.

15. In Section 8 of the Hindu Succession Act 1956 itis provided that
the property of a male Hindu on dying intestate shall devolve firstly, upon the
heirs of Class-I given in the Schedule. According to the Section 9 of that Act,

~ the person shown in Class-I'shall get an equal share in the property. If, there
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is no heir of Class-I then, heirs specified in Class-II of the Schedule shall get
the property. For ready refererice, first four categories of class-1l in Schedule
are given as under:-

L Father.
II. (1 )'Son's daughter's son,
(2) son's daughter's daughter,
(3) brotht;,r
(4) sister.
III. (1) Daughter's son's son,
(2) daughter's son's daughter,
(3) daughter's daughter's son,
(4) daughter's daughter's daughter.
IV. (1) Brother's son,
(2) sister's son,
(3) brother's daughter,
(4) sister's daughter.

The matter is to be considered according to the Provisions of Sections
9 & 11 of the Hindu Succession Act for ready reference. Such Provisions are
hereby mentioned as under:-

Section 9. Order of succession among heirs in the
Schedule.- '

Among the heirs specified in the Schedule, those inclass]

shall take simultaneously and to the exclusion of all other heirs;

those in the first entry in class I shall be preferred to those in

the second entry; those in the second entry shall be preferred
. to those in the third entry; and so on in succession.

Section 11. Distribution of property among heirs in class
IX of the Schedule.- The property of an intestate shall be
divided between the heirs specified in any one entry in class II
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of the Schedule so that they share equélly.

According to the Sections 9 & 11 of that Act, if any heir of Class-1 is
available then, property shall not devolve on the heirs of Class-II of the
‘Schedule and if; there is no heir available in the Class-I of the Schedule then,
property shall be devolved amongst the heirs of category I in the Class-II
equally and in absence of any heir in category I, the property shall be devolved

amongst heirs of category II in Class-I1.

16.  Inthe present case, the deceased Baghat Singh had no wife, children
or mother at the time of his death. Therefore, there was no heir available of
Bhagat Singh in class-L In class-Il of that Schedule, in the first category, it is
mentioned that the father alone would be an appropriate successor and in
category Il of class-I, it is mentioned that son's daughter's son, son's daughter’s
daughter, bother and sister of the deceased would be his successor. Hence,
when Bhagat Singh has his father alive at the time ofhis death then, according
to the Provisions of Sections 9 & 11 ‘of the Hindu Succession Act, 1956
father of the deceased was the sole successor in the category I, of class-1I of
the Schedule and therefore, due to his presence, all the heirs of other categories
are excluded. If, category of class-IT is considered in respect of the claimaits
then, they do not even fall in the IInd category. They fall within the category
IV of class-II in which brother's son and brother's daughter were also shown
being a successor of the deceased. Hence, objection raised by the appellant
in Miscellaneous Appeal No. 485/2005 appears to be correct. Since non-
applicant no.4 Deshpat Singh was alive, he was the sole successor, who was -
dependent upon the deceased Bhagat Singh and therefore, the claimants were

. ot competent to file an application urider Section 166 of the Motor Vehicle

Act because they were not the successors of the deceased Bhagat Singh
when non-applicant no.4 was alive and hence, they were not entitled to get
any compensation after the death of the deceased Bhagat Singh.

'17.  Leamed counsel for tht; appellant of Miscellaneous Appeal No.485/

2005 has submitted that non-applicant no.4 did not claim any compensation.
On the contrary, he was niade as a party in the case as non-applicant and in
absence of his claim, he was not entitled to get the compensation. However,
in the light of Provision of Section 166 (1)(c) of the Motor Vehicie Act, the
claim application may be filed by any of the legal representative or all of them
and according to the proviso of Hindu Succession Act, the legal representatives
may be joined in the application as non-applicant so that in future, no
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subsequent claim application may be filed. There is no provision of limitation
in the Motor Vehicle Act for filing of application under Section 166 of the
Motor Vehicle Act therefore, if it is decided that the non-applicant no.4 is not
entitled to get any compensation then, it i for the non-applicant no.4 to filea
fresh claim application and it will cause the multiplicity of the proceeding.
When the legal representative of the deceased has been added as a party in
the case and if, it is found that he was entitled to get the compensation then, it
is not required in the light of Provision of Section 166 (1)(c) of the Motor
Vehicle Act to pray for his portion of compensation. Under these circumstances,
such plea cannot be accepted at this stage. '

18.  As discussed above, the claimants are not entitled to get any
compensation for death of the deceased Bhagat Singh and the non-applicant
no.4 is entitled for 25% of the compensation. The Triburial has assessed the
total compensation of Rs.1 ,60,000/- and therefore, a sum of Rs.40,000/- is
to be provided to the non-applicant no.4. It is also clear from the order dated
13.7.2004 passed by the Tribunal under Section 140 of the Motor Vehicle
Act that the compensation of Rs.50,000/- was granted to the claimants and
non-applicant no.4 jointly and therefore, such compensation cannot be reduced
to the minimum limit, which is fixed for no fault liability.

19.  Third point in the case is that, as to whether the Insurance Company
‘was liable for payment of compensation. It was tried by the appellant of
Miscellaneous Appeal No.485/2005 to establish that the deceased was cleaner
on the said dumper, however such plea was contrary to the pieadings as well
as facts and circumstances. The claimants have pleaded that the deceased
Bhagat Singh boarded on the dumper at Prathvipur to get down at Niwari
railway station. If, he was a cleaner on the said dumper then, he was not
required to board that dumper at Prathvipur. He must be available with the
dumper from the very beginning when, the boulders were loaded in the dumper.
After considering the plea taken by the appellant in Miscellaneous Appeal
No.48 5/200%5, Satendra Singh (AW-1) as well as Deshpat Singh (NA4W-1)
have changed their evidence in contrary to their pleadings. If pleadings of the
appellant of Miscellaneous Appeal No.485/2005 is examined then, it was
mentioned that the deceased Bhagat Singh was working as a cleaner on the
dumper bearing registration no. MP 07 A/6967, but the witness Satendra
. Singh could not get an appropriate hint on that defence. In para 1 of his
statement, he has stated that at the time of incident, the deceased Bhagat
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Singh was travelling in the dumper due to some work of the company. [t was
accepted by him in cross-examination that he was engaged for loading and
unloading of boulders from the dumper and he was going with the dumper for
unloading purposes. . '

20.  If the deceased Bhagat Singh was appointed as a cleaner on a
particular dumper then, he was not required to look after the loading or
unloading of various dumpers for the eastern company. Deshpath Singh, who
was resident of village Nivora, District Jhansi (U.P.) did not know much about
the job of the deceased Bhagat Singh and therefore, it was the duty of the
non-applicant no.2 to submit the record relating to employment of the deceased
Bhagat Singh and to produce the same before the Tribunal at the time of
evidence, but no evidence has been advanced from the side of non-applicant
no.2 and the appellant of Miscellaneous Appeal No0.485/2005. Hence, it was
not proved that the deceased Bhagat Singh was a servant in the company of
non-applicant no.2 or he was travelling in the dumper in prosecution of his
job. Hence, the Tribunal has rightly found that he was a passenger in a goods

+ vehicle and therefore, the dumper was driven by the non-applicant no.1 in

violation of policy conditions. Hence, the Tribunal has rightly found that the
Insurance Company was absolved from its liability to pay the compensation.

21. Onthe basis of aforesaid discussion, it is found that the claimants/
appellants of Miscellaneous Appeal No.1053/2005 were not legal -
representatives of the deceased Bhagat Singh and therefore, they were not
entitled to get any compensation. After computing the compensation, it is found
that the Tribunal has already granted an appropriate compensation and
therefore, no enhancement is permitted. Hence, Miscellaneous Appeal
No.1053/2005 filed by the appellants/claimants cannot be accepted. Under
these circumstances, the Miscellaneous Appeal No.1053/2005 is hereby
dismissed. The parties shall bear their own cost in that appeal. The appellant
of Miscellaneous Appeal No.485/2005 could not prove that the Insurance
Company was liable to pay the compensation. However, it is proved that the
claimants were not legal representatives of the deceased Bhagat Singh and
therefore, they were not entitled to get the compensation but non-applicant
no.4 was erititled to get the compensation of Rs.50,000/- only and he alongwith
the claimants have already received a sum of Rs.5 0,000/- as compensation
of no fault liability. Hence, the Miscellaneous Appeal No.485/2005 is hereby
partly allowed. The portion of award relating to payment of compensation to
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Smt. Nisha Tomar, Satendra Singh and Dushyant Singh is hereby set aside,
whereas on the basis of aforesaid discussion the non-applicant no.4 Deshpat
Singh would be entitled to get a sum of Rs.50,000/-, which is already received
by him jointly with the claimants as an award under Section 140 of the Motor
Vehicle Act. Hence, no further payment is required to be done to the non-
applicant no.4 and therefore, the appellant of M.A. No.485/2005 shall be
entitled to get the remaining amount back, if it was deposited before the Tribunal
in compliance of the award for its payment to the claimants and non-applicant
no.4. No order as to costs.

22.  Acopy of the order be sent to the claims Tribunal alongwith its record
for information and compliance.

Ovrder accordingly.

1.L.R. [2015] M.P., 3026
APPELLATE CIVIL
Before Mr. Justice R.S. Jha
S.A. No. 422/2002 (Jabalpur) decided on 13 October, 2015

RAJENDRA PRASAD RAJORIYA ‘ ...Appellant
Vs. ‘, '
SHIVCHARAN MALVIYA (DEAD) THROUGH LRs.

SMT. VIMLA BAI & ors. ...Respondents

A. Accommodation Control Act, M.P. (41 of 1961), Section
12(1)(c) - Denial of Title - Tenant/Appellant was inducted by Plaintiff/
Respondent - Appellant was continuously paying rent to Respondent -
In written statement, the appellant admitted that respondent is the
owner, however, by way of amendment he challenged the title of the
respondent by alleging that the Will/Gift deed on the basis of which the
respondent is claiming his title is not genuine - As the appellant had
denied the title of the respondent, therefore, the Appellate Court rightly
granted decree under Section 12(1)(c). " (Paras 6,7)
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B.  Accommodation Control Act, M.P. (41 of 1961), Section
12(1)(e) - Bonafide Requirement - Alternative Accommodation -
Plaintiff/respondent has already disclosed that he has two houses one
in which he is residing and another which has been let out to the -
appellant/tenant - Appellant has not clarified in his written statement
or in his statement in Court with regard to the existence of any other
accommodation apart from the two accommodations - Courts below
have already recorded concurrent findings of fact in respect of bonafide
requirement - No Substantial Question of Law arises for consideration
- Appeal dismissed. ' ! " (Paras 9 te 14)
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Cases referred : )

1991 JLJ 348, (1981) 3 SCC 103, 2010(3) MPLJ 359, (1990) 1
MPWN SN 192, 2009(2) MPLJ. 156, (1999) 1 SCC 141, (2009) 5 SCC

" 264, (2011) 7 SCC 189, (2011) 1 SCC 158, (2012) 7 SCC 288, (2012) 8

SCC 148, (2013) 7 SCC 173.

D.K. Agrawal, for the appellant.
Sudeepta Choubey, for the respondents. -

_ ORDER _
R.S.Jua, J. :- This appeal has been filed by the appellant Being

[}
t

' agéx*ieved by the judgment and decree dated 15.3.2002 passed by the Second

Additional District Judge, Hoshangabad in Civil Appeal No.1 6-A/2001
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affirming and mnfxﬁﬁng the judgmerit and decree dated 15.1 .2001 passed by
- the Civil Judge, Class-1, Itarsi, District Hoshangabad in Civil Suit No.2-A/

1998 whereby the suit for eviction filed by the respondent/plaintiff has been
_ decreed. |

2. The brief facts leading to filing of the appeal are that the respondent/
plaintiff filed a suit for eviction against the appellant on the grounds as stated
in Sections 12(1)(a), 12(1)(e) and 12(1)(g) of the Madhya Pradesh
Accommodation and Control Act (hereinafter referred to as “the Act®).

3. Itwas contended by the respondent/pléintiff that he had two houses in

the city of Itarsi. One was in his occupation and the other was let out to the .

appellant. It was also contended that on account of the fact that the two sons
. of the original plaintiff Shivcharan had got married and also had children,
therefore, the house in his possession was not sufficient for the needs of his
expanded family and therefore he had sought eviction of the appellant from
the house, let outto the appellant. It was further contended that the appellant
was in arrears of rent and that the appellant had damaged the premises also,

4. The trial court decreed the suit on the grounds stated in sections
12(1)(e) and 12(1)(g) of the Act. On an appeal being filed by-the appellant,
the first appeliate Court while upholding the judgment and decree passed by
the trial court has decreed the suit under sections 12(1)(c) and 12(1)(e) of the
Act. ‘

5. The learned counsel appearing for the appellant has raised two .

substantial questions of law before this Court; firstly that the appellant had in
fact not denied the title of the respondént/landlord and he has only challenged
his derivative title and therefore in view of the law laid down in the case of
Khuman Singh Vs. Nathuram 1991 JLJ 348 the Court below has committed
gross illegality in decreeing the suiton the grounds mentioned in section 12( 1)(c)
of the Act. The second substantial question of law sought to be raised by the
learned counsel for the appellant is that the landlord has failed to specifically
plead in his plaint that he has no other alternative suitable accommodation in
the city of Itarsi and, therefore, in view of the law laid down by the Supreme
Court in the case of Hashmat Rai and another Vs, Raghunath Prasad 1981
(3) SCC 103 and the decision of this Court rendered in the case of Ramkishore

.'Vs. Gyanchandra Jain 2010 (3) MPLJ 359 another substantial question of
law arises for adjudication in the appeal. ’
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6. Having heard the learned counsel for the appellant, it is observed that
the appellant had initially admitted the fact in his written statement that the
respondent/plaintiff was his landlord. However, subsequently he amended the
written statement and challenged the title of the respondent/plaintiff by alleging
that the will/gift deed, on the basis of which he was claiming to be landlord,
was not genuine. The first appellate Court on the basis of the facts and
documents. brought on record has found that in' view of the subsequent
amendment made by the appellant in the written statement, which had escaped
the attention of the trial court, it is clear that the appellant had in fact assailed

_ theftitle of the respondent/landlord in respect of the accommodation in question.

It is also apparent that the first appellate Court has recorded a finding to the
effect that the app ellant wés'i_ndqcted by the respondent/plaintiff as a tenant
and has throughout paid the rent to him and is continuously paying the rent to
the respondent/plaintiffand it is only after filing of the suit, that he took up the

plea denying derivative title of the respondent/plaintiff.

7., The firstappellate Court inthe circumstances found that in the present
case, the appellant had denied the title of the landlord and, therefore, in viéw
of the law laid down by the Supreme Court in the case of Majoti Subba Rao .

. Vs. PV.K Krishna Rao 1990(1) M.P.W.N. SN 192 the ground for eviction

of the tenant under section 12(1)(c) of the Act is made out. I do not find any
perversity in the aforesaid finding of fact nor does a substantial question of
law arise for adjudication in that regard in view of the aforesaid admitted and
undisputed fact available on record. ' .

8. The décision of this case rendered in the case of Khuman Singh
(supra) relied upon by the learned counsel for the appellant has in fact no
applicability to the facts of the present case inasmuch as in the case of Manjoti
Subba Rao (supra), the landlord had changed during the course of the tenancy
and it was in such circumstances the tenant had asserted that the original
owner was the landlord and that the subsequent person claiming himselftobe
the landlord without notice was not the landlord. It was in such circumstances

" that this Court has held that such a-change to the landlordship of the plaintiff

would not result in making out the case undér section 12(1)(c) of the Act. The

. facts of the present case are totally different and, therefore, the reliance placed

upon by the learned counsel for the appellant on the decisions rendered in the
cases of Khuman Singh (Supra) and Manjoti Subba Rao (supra) is totally
misconceived. . ' : -

Y
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9. . Asfarasthe second questionraised by the leamed counsel for the appellant

" isconcerned, it is pertinent to note that the plaintiffin the plaint has himself stated

that he has two houses in the city of Itarsi, one of which in his occupation and the
other hasbeen let out to the respondent/plaintiff and that as the accommodation in
his possession is now insufficient for his needs, he is secking eviction of the appellant
from the other house for his personal bonafide residential need, In the statement
.made before the Court, Shivcharan (P.-W.1) has further clarified this aspect and
has also specifically and clearly stated that he has no other suitable accommodation -
inhis possession in the city of Itarsi. This fact has been reiterated by the plaintiff’s
witness Om Prakash Malviya (P.W.3).

10.  Itisalsoclear from the perusal of the record that the appellant has not
clarified in his written statement or in his statement in the Court with regard to
the existence of any other accommodation apart from the aforesaid two
accommodations belongs to respondent nor has he given any details of the
same. In the circumstances, I am of the considered opinion that the present
case is one where both the Courts below have rightly held that the respondent/
plaintiff has made out a ground under section 12(1)(e) of the Act against the
appellant. » '

11.  .In the case of Sujata Sarkar Vs. Anil Kumar Duttani, 2009 (2)
MPLJ 156, this Court, by placing reliance on the decisior of the Supreme
Court rendered in the case of Hasmat Rai (supra) and the case of Ram
Narain Arora Vs. Asha Rani and others, 1999 (1) SCC 141, has held that
the requirement of the provisions of Sections 12(1)(e) and (f) is that the’
- appellant/plaintiff must show or bring material on record to establish that he
has no other alternative suitable accommodation in the city and that a specific
pleading in the plaint in this respect in writing is not mandatory and that in the
absence of such pleading the plaintiff/landlord cannot be non-suited, if he is
able to bring material on record through oral and documeéntary evidence to
the effect that he has no other alternative suitable accommodation in the city.
The decision rendered by this Court in the case of Sujata Sarkar (supra) has
been affirmed and upheld by the Supreme Courtin S.L.P. (Civil) No, 15238
0f2009 by dismissing the S.L.P. filed against it by order dated 20-1-2012. In
the circumstances, as the respondent/plaintiff has brought sufficient evidence
onrecord to establish that he has no other reasonably suitable accommodation
in his possession and has also stated that he has two houses, one of which is in
his occupation and the other is in the occupation of the appellant/defendant
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and that in the changed circumstances he is in urgent need of the accommodation
in possession of the appellant, therefore, the contention of the learned counsel

* for the appellant in this regard being misconceived is accordingly rejected

and it is held that the aforesaid proposed substantial question of law does not
arise for adjudication in the present appeal.

12, Thereliance placed by the learned counsel for the appellant on the
decisions rendered in the cases of Ramkishore (supra) is also misconceived
as the facts of this case indicate that in that case the tenant had specifically
pleaded the availability of a alternative suitable accommodation with the
landlord which assertion was neither explained by the landlord/plaintiffin his
evidence nor did he disclose the availabilify of the said accommodation in the
plaint and it was in the total absence of any explanation or denial on the part
of the landlord that this Court had rendered the decision. In the instant case
the respondent/plaintiffin the plaint itself has specifically stated that he has -
two houses in the city of Ttarsi one is in his possession and the other one has
been let out to the appellant, which he requires for personal bonafide residential
need for his family and therefore, the facts of the two ¢ases are totally different.

_ The reliance placed by the learned counsel for the appellant on the decision

rendered in the case of Ramkishore (supra) is, therefore, misconceived.

13. Having perused the record, I find that the Courts below have already

recorded a concurrent finding of fact in respect of the ground mentioned in
sections 12(1)(e) of the Act. For the aforementioned reasons, ] am of the
considered opinion that no.substantial question of law arises for consideration
in this appeal as the jurisdiction of this Court to interfere with the findings of
fact under Section 100 of CPC is limited to the case where the finding is
either perverse or based on no evidence. This Court cannot interfere with the
concurrent finding of fact until or unless the same is perverse or contrary to
material on record as has been held by the Supreme Court in the cases of
Narayan Rajendran and another Vs. Lekshmy Sarojini and Others, (2009)
5 SCC 264, Nafazat Hussain Vs.. Abdul Mdjeed and Others, (2011) 7
SCC 189 and D.R.Rathna Murthy Vs. Ramappa, (2011) 1 SCC 158 and
Vishwanath Agrawal Vs. Sarla Vishwanath Agrawal, (2012) 7 SCC 288,
Union of India Vs. Ibrahim. Uddin and Another, (2012) 8 SCC 148,
Vanchala Bai Raghunath Ithape (dead) by LR Vs. Shankar Rao Babu Rao
Bhilare (dead) by Lrs. and Others, (2013) 7 SCC 173.

14.  The appeal filed by the appellant being mqritleés is accordingly
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dismissed. .

15. ° Atthis stage, the learned counsel for the appellant states that he be
granted sometime to vacate the premises.

16.  Looking to the long pendency of the litigation, I am of the considered
opinion that the appellant is required to be given three months time from today
to vacate the premises subject to the fact that he furnishes an undertaking on
affidavit before the Court below that he shall deposit all arrears of rent and
contiriue to deposit the ¢urrent rent and that he would not create any third
party rights or encumbrance in respect of the premises in question and keep
the premises in ‘good condition and shall himself vacate the premises by
13.1.2016 on his own. Such an undertaking along with an affidavit should be
furnished by the appellant within two weeks from today, failing which the
Court below would be at liberty to procccd immediately for executing the
decree.

17. Itgoes without saying that if such an undertaking is furnished, the
appellant shall be permitted to occupy the premises up to 13.1.2016.

18. With the aforesaid observations, the appeal filed by the appellant stands
dismissed. ' ' .
Appeal dismissed.
I.L.R. [2015] M.P., 3032
APPELLATE CRIMINAL

. Before Mr. Justice S.K. Gangele & Mr. Justice B.D. Rathi
Cr. A. No. 117/2001 (Gwalior) decided on 23 April, 2014

GHANSHYAM SINGH RAGHUVANSHI ... Appeilant
Vs. ' ' !
STATE OF M.P. - ' ...Respondent

A Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(2)(v) - Caste Certificate not filed
- Prosecution failed to prove the caste of prosecutrix. (Para8)
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.B. ' Penal Code (45 of 1860), Section 376 - Rape - According
to prosecutrix, she was thrown on the ground - However, no external
or internal injury was found - Investigating Officer has also admitted
that during investigation, it was found that report of rape was false
and prosecutrix was in habit of lodging false report - Appellant acquitted
- Appeal allowed. : : "~ (Paras9&12)
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Ankur Mody & Ruchi Mody, for the appellant.
. RK. Shrivastava, P.L. for the respondent/State. . .

"JUDGMENT

The Judgment of the Court was delivered by
‘B.D. Ratay, J. :- This Criminal Appeal has been preferred being aggrieved
by the judgment of conviction and order of sentence dated 05.02.2001 passed
by the learned Special & Sessions Judge, Shivpuri (M.P.) in'Special Sessions
Trial No.50/2000 (Atrocities) whereby the accused/app ellant Ghanshyam
Singh Raghvuanshi was convicted under Section 45 0,376(1) of IPC read
with Section 3(2)(v) of the Scheduled Castes and Scheduled Tribes (Prevention
of Atrocities), Act, 1989 [for brevity “the Act”] and sentenced to suffer rigorous
imprisonment for two years with a fine of Rs.500/- under Section 450 of IPC
.and imprisonment for life with a fine of Rs.5,000/- under Section 376(1) of
-+ IPCread with Section 3(2)(v)of the Act respectively with default stipulations.
It was also ordered that on depositing the total amount of fine of Rs.S,SOQ/-,,
same be paid to the prosecutrix as compensation. P

2. As per the prosecution story, the incident occurred on 28.04.1999'at
about 11 am. At the relevant point of time, when the prosecutrix was all aloné
in her house sitvated in village Indaar and her husband was also not present in
the house as he had gone in the village; the accused in an drunken state entered
into the house of the prosecutrix after committing house trespass. Thereafter,
the accused caught hold of the prosecutrix, threw her on the ground and
.committed rape on her. It is alleged that before committinig said act, the
prosé:{:utrix was also abused denoting her caste. Afier commission of the crime
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the accused fled away. When the husband of the prosecutrix reached the
house, the entire incident was narrated by the prosecutrix to him. Thereafter,

_FIR Ex.P-3 was lodged. Crime No.56/99 was registered. After completion
of investigation, charge sheet was filed.

3. To bring home the charges, prosecution has examined as many as nine
witnesses, namely, Dr. S.K. Majeji (PW-1), Dr. Smt V. Kumra (PW-2), Bhan
Singh Sisodiya (PW-3), M.P. Singh Chouhan (PW-4), prosecutrix (PW-3),
Sualal alias Raghuraj (PW-6), Lakhan (PW-7), G.S. Chouhan (PW-8) and
Rajesh Kumar Singh (PW-9). Similarly, four witnesses were examined by the
accused in defence, namely, Gudda (DW-1), Shivcharan (DW-2), Gyarsi
(DW-3) and Virendra Singh (DW-4).

4. After taking into consideration the evidence adduced by the parties,
impugned judgment of conviction and order of sentence was passed by the
learned trial court. Hence, this appeal.

5. It is argued by Shri Ankur Mody, learned counsel appearing on behalf
of the appellant, that the learned trial court has not appreciated the evidence
available on record properly. Further, it was not considered that the prosecutrix
was in the habit of making false reports against the villagers and after taking
substantial amount from them she used to enter into compromise with them.
Apart that no external or internal injuries were found present by the doctor on
her private parts. Thus, on these grounds, learned counsel for the appellant
submitted that the appeal be allowed and the appellant be acquitted of all the
charges levelled against him.

6. Per contra, learned Panel Lawyer appearing on behalf of the State
vehemently opposed the prayer made by the learnéd counsel for the appellant
and submitted that the impugned judgment of conviction and order of sentence
has been passed on proper appreciation of evidence on record and needs no
interference. It is also submitted by him that in view of Section 53A of the
Indian Evidence Act 1872 previous character ot previous sexual experience
of prosecutrix is not relevant factor in this case.

7. Having heard learned counsel for the rival parties and perused the
impugned judgment and evidence available on record, we are of the considered
view that the impugned judgment is liable to be set aside for the discussion
made in the subsequent paras.



!

LL.R.[2015]M.P. G.S. Raghuvanshi Vs. State of M.P. (DB). 3035

8. The learned Trial Court has not appreciated the evidence adduced by
the parties on record in its true perspective. It was not considered by the
learned trial court that caste certificate of the prosecutrix (PW-5) has not
been produced by the prosecution to prove that at the time of incident the
prosecutrix was belonging to Scheduled Caste community. In the aforesaid
premises, the conviction inflicted on the appellant under Section 3(2)(v) of
the Act appears to be-bad in law. :

vy}

9. So far as conviction in other offences is concerned, it also cannot be
sustained because the prosecutrix (PW-5) deposed in para 1 of her evidence
that-she was caught hold of by the accused/appellant and thrown on the ground
and thereafter rape was committed with her but Dr. Smt. V. Kumra (PW-2)
who had examined the prosecutrix deposed in her statement that she has not
foundany external or internal injuries on the private parts of the prosecutrix
as per Ex.P-2. So, it is unnatural that one is forcibly thrown on the ground
and does not receive any injury. Similarly, on perusal of para 3, 4, 10 and 11
of the evidence of Prosecutrix (PW-5) and para 3 of the evidence of Gudda
(DW-1), it is clear that the prosecutrix is in the habit of making false reports
against the persons and after taking substantial amount from them she used to
enter into compromise. Apart that, Lakhan (PW-7) who had reached the spot
as per the evidence of prosecutrix (PW-8) in para 8 but Lakhanlal (PW-7)

~ deposed that on the spot he saw that some altercation and hurling of abuses

were going on between the prosecutrix, her husband and the appellant. He
has not seen anything except this. This witness has not been declared hostile.

-10.  So far as objection in regard to Section 53A of the Indian Evidence
Act raised by the learned Panel Lawyer is concerned, it is not applicable in
this case. Section 53 A of the Indian Evidence Act reads as thus:

“53A. Evidence of character or previous sexual experience
not relevant in certain cases.-In a prosecution for an offence
under section 354, section 354 A, section 354B, section 354C,
section 354D, section 376, section 376A, section 376B,
section 376C, section 376D or section 376E of the Indian
Penal Code (45 of 1860) or for attempt to commit any such
offence, where the question of consent is in issue, evidence of .
the character of the victim, or of such person's previous sexual
experience with any person shall not be relevant on the issue
of such consent or the quality of consent. '
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We are not considering the fact whether the prosecutrix was in the
Thabit of making illicit relationships with other persons. The fact whichistobe
considered is that whether she was in the habit of making false reports ornot
in regard to commission of rape. Therefore, the provisions contained under
Section 53 A of the Indian Evidence Act are not applicable in the present case.

11.  Veryimportant fact in this case is that M.P. Singh Chouhan (PW-4),
Investigating Officer, deposed in para 3 of his evidence that during investigation
it was also found that FIR Iodgﬂed by.the prosecutrix (PW-5) was false and
thé prosecutrix was in the hab1t of lodglng reports of rape. It is stated by him
that he has mentioned this facf in the case diary. It was also stated by him that
when he was transferred from the concernmg police statlon thereaﬂer charge
sheet was filed in this case.

12.  Lookingtothe facts and ev1dence onrecord as dlscussed heremabove
we are of the considered view that the impugned judgment cannot be sustained
and thus it is set aside. Accordingly, present appeal is hereby allowed and the
accused/appellant is acquitted of all the charges levelled against him under
Sections 450 and 376(1) of IPC read with Section 3(2)(v) of the Act. Appellant
is on bail. His bail bonds shall stand discharged. It is also directed that if any
fine amount has been deposited by him, same be refunded to him. Record of
the trial court be sent back with the copy of the judgment to the trial court.

. Appeal allowed.
LL.R. [2015] M.P., 3036
APPELLATE CRIMINAL
Before Mr. Justice S.K. Gangele & Mr. Justice B.D. Rathi
Cr. A. No. 103/1999 (Gwalior) decided on 1 May, 2014

DILEEP ...Appellant
Vs,
STATE OF M.P. ...Respondent

(Alongwith Cr.A. No. 507/2003)

A. Penal Code (45 of 1860), Section 304-B - Acquittal - The
judgment of the acquittal should not be disturbed unless the conclusion
drawn on the basis of evidence brought on record is found to be grossly
unreasonable or manifestly perverse or palpably unsustainable -
Further, if two views are possible then the view in favour of accused
should be taken into consideration. (Para 9)

-
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B. Penal Code (45 of 1860), Section 304-B - Soon before
death Father of deceased was present at the time of autopsy but did
of incident - No evndence'that deceased was subjected to cruelty soon
before her death - Othier accused already acquitted as evidence of
witnesses were not found trustworthy - Appellant entitled to be acquitted
-Appeal allowed. = - - (Paras 14,15 &19)
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Madhukar Kulshreshtha, for the appellant in Cr.A. No. 103/1999.

Raghvendra Dixit, P.P. for the respondent in Cr.A. No. 103/1999 &
for the appellant in Cr.A. No. 507/2003. -

Sandeep Kulshreshtha, for the respondents in Cr.A. No. 507/2003.

JUDGMENT

The Judgment of the Court was delivered by :
B.D. Rarnl, J. :- The present judgment shall govern the disposal of both the
cases (Cr.A.No.103/1999 & Cr.A.No.507/2003). Criminal Appeal No.103/
1999 under Section 374 of the Code has been preferred by the appellant/
accused against the judgment of conviction and sentence dated 11-02-1999
passed by learned First Additional Sessions Judge, Bhind in S.T. No0.93/1998
whereby the appellant has been convicted for the offence punishable under
Section 304-B of IPC and sentenced to undergo 10 years' rigorous
imprisonment. Criminal Appeal No.507/2003 under Section 378 of the Code
has be¢n preferred by the State against the same judgment whereby respondents
(remaining accused persons) have been acquitted of the offences pumshable
under Sections 304-B of Indian Penal Code (in short “IPC”).
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2. . The prosecution case, in brief, is that the marriage of accused Dileep
and Kalpana had taken place on 26-05-1994 at Bhind. After marriage Kalpana
started living at village Kanathar and prior to death she was living at the
matrimonial house situated at Mehgaon District Bhind. During life time and
prior to this case, on the written report of Kalpana (Ex-P/16) made against
her in-laws, the case for offence under Section 498-A of IPC was also
registered as Crime No.123/1997 at Police Station Mehgaon District Bhind.
The accusation of prosecution in this present case is that the accused persons
used to demand dowry and on non-fulfillment of demand of dowry, the accused
persons have started harassing Kalpana mentally and physically. On the
information given by mother of deceased, Rampyari (PW-7) in regard to
lgnnatural death of Kalpana due to burn injuries, Marg No.19/1997 was
registered on 20-07-1997 and soon thereafter, the then SDO (P), Mehgaon
reached at the place of incident. Upon enquiry in the Marg, FIR (Ex-P/12)
was lodged'at crime No.199/1997 at police station Mehgaon District Bhind
for the offence punishable under Section 304-B and 34 of IPC on 10-08-
1997. After completion of investigation, charge-sheet was filed against the
_accused persons for the said offences.

3 During trial, the accused persons pleaded not guilty to the charges
framed under Sections 304-B and 34 of IPC and contended that they had
been falsely implicated. It is imperative to note that the accused Patiram (father-
in-law of deceased) had died during pendency of trial.

4. Leave to appeal sought by the State has been refused for other accused .

persons except present respondents. Respondent No.1 (Ashok) has died
during pendency of appeal, therefore, the names of all these persons have
been deleted from the array of respondents/accused vide order dated
09-05-2011 and 10-10-2003. In this way, State appeal is being decided only
for respondents No.2 and 3.

5. By preferring Cr.A.No.507/2003, learned Public Prosecutor submitted
that learned trial Court has not properly appreclated the entire evidence and
material available on record though the case has been proved beyond reasonable
doubt by cogent and reliable evidence thus the trial Court has committed
error in acquitting the respondents/accused persons. Prayer was also made
that the appeal be allowed and accused persons/respondents No.2 &3 be
convicted and sentenced accordingly.

4

-
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6. On the contrary, Shri Sandeep Kulshreshtha, learned counsel appearing
on behalf of respondents No.2&3/accused submitted that the judgment of
acquittal for the offence punishable under Section 304-B of IPC is well meritéd.
Prosecution has completely failed to prove its case beyond reasonable doubt,
therefore, in acquittal no interference is called for. By supporting the contention
‘of learned counse! for respondents No.2&3, Shri Madhukar Kulshreshtha
(counsel in Cr.A.No.103/1999) submitted that learned trial Court has
committed error in convicting the appellant for the offence punishable under
Section 304-B of IPC and sentencing him to suffer 10 years' RI as no case is
made out against him.

7. To bring home the charges, prosecution has produced as many as 17
witnesses, namely, Vijayram (PW-1), Vishwanath Singh (PW-2), Ramsingh
(PW-3), Pancham Singh (PW-4), Ladeta Bai (PW-5), Bachhuram (PW-6),
Rampyari (PW-7), Akhilesh (PW-8), Kunwarpal (PW-9), Balram (PW-10),
Ramswaroop (PW-11), Lajjaram (PW-12), Narayan Datt (PW-13), Maniram
(PW-14), Umesh Kumar Ikka (PW-15), Dr. B.S. Tomar (PW-16) and Indra
Prakash Arjariya (PW-17). Accused persons have also examined as defence
witness, namely, Kamlesh Kumar (DW-1) and Rajaram Swarnkar (DW-2).

8. Having regard to the arguments advanced by learned counsel for the
parties, we have perused the entire evidence and material available on record,
as well as the impugned judgment of trial Court.

9. It is well settled that the judgment of acquittal should not be disturbed
unless the conclusion drawn on the basis of evidence brought on record are
found to be grossly unreasonable or manifestly perverse or palpably
unsustainable. Similarly, if two views are possible then the view in favour of
accused should be taken in to consideration, Under criminal jurisprudence,
accused do have the right to get benefit of doubt and it is the prosecution
who has to prove its case beyond reasonable doubt, if it is not provided
otherwise by law.

10.  Learned Public Prosecutor submitted that as per the prosecution case
since Kalpana was subjected to cruelty by all the accused persons and they
all used to beat her, she had lodged the FIR on 25-04-1997 which was -
registered as Crime No.123/1997 (Ex-P/16) at Police-Station Mehgaon.
Thereafter, one Panchayat was also organized by the parties to resolve the
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dispute in regard to crmelsome behaviour and demand of dowry, these

circumstances in themselves were sufficient to prove that all the accused
.persons used to beat Kalpana and she was subjected to cruelty just before
her unnatural death, therefore, the presumption as provided under Section
113(b) of Indian Evidence Act should be drawn against all the acquitted accused
persons also.” '

11.  Onperusal of impugned judgment, itis clear that learned trial Court

has discarded the entire evidence of prosecution witnesses on the ground that

their evidence was full of omissions, contradictions and exaggerations in the
following manner:

i- In para 10, learned trial Court has held that the FIR (Ex-P/
16) was lodged by Kalpana and crime No.123/1997 was
registered, after investigation charge-sheet (Ex-P/17) was filed.
In this report, it was not mentioned by Kalpana that all the
persons were involved in her harassment for demand of dowry
and also that in what manner the offence was committed with
her under Section 498-A of IPC, on this point the evidence of
parents and brother of Kalpana, namely, Vijayram (PW-1),
Rampyari (PW-7) and Akhilesh (PW-8) was not found
trustworthy because of full with contradictions, omissions and
exaggerations.

ii- In para 11, it was found by the trial Court that Kunwarpal
(PW-9) and Balram (PW-10) both have turned hostile but from
their version and the version of other witnesses, namely,
Lajjaram (PW-12) and Maniram (PW-14) and Bachchuram
(PW-6), it is clear that Panchayat was called by the parties to.
resolve the dispute and thereafter Kalpana has died under
suspicious circumstances. In this Panchayat it was also
discussed that Kalpana was never subjected to cruelty. She
was living separately with her husband.

iii- In para 12, learned trial Court has held that the conversation
took place between the parties in Panchayat in regard to
demand of dowry and cruelty by accused persons towards
Kalpana and for this purpose the witnesses, namely, Vijayram

(L3
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iv-

(PW-1), Rampyari (PW-7), Bachchuram (PW-6), Maniram
(PW-14), Lajjaram (PW-12), Kunwarpal (PW-9) and Balram
(PW-10) were produced but the evidence of these witnesses
was not found to be befitting because of full with contradictions,
omissions and exaggerations.

In paragraph 9, learned trial Court has further held that the
evidence of witnesses was not reliable on the point that Kalpana
was subjected to cruelty on non-fulfillment of demand of dowry
made by the accused persons. Further it has been held in para
14 that the accused Kailashi Bai W/o Baijnath, Mahesh Kumar,
Ramswaroop alias Paltoo, Vaikunthi and her son Rajesh were

" living separately in Mehgaon District Bhind, therefore they had

not participated in the said crime. In FIR (Ex-P/12) only doubt
was raised against Ramswaroop, Rajesh, Vaikunthi Bai, Mahesh
Kumar and Kailashi Bai and this fact was ratified by the
investigating officer (PW-17). ~

At the bottom of para 16 of impugned judgment, it has been
held by the trial Court that from perusal of evidence. of
prosecution, it was not clear that after how many days from
marriage, the demand of motorcycle in dowry was made by
the accused persons and similarly it was also not proved that
on which date Kalpana was assaulted on the pretext of non

fulfillment of demand of dowry.

In paragraph 17 it was held by the trial Court that the maternal
uncle Bachchuram (PW-6) deposed in his evidence that after
marriage of Kalpana for 2-3 years he had never gone to the
house of Vijayram -father of deceased, therefore, the statement’
of Bachchuram that Kalpana used to complaint in relation to
cruelty. and demand of dowry against the accused persons
become suspicious. '

In paragraph 18, learned trial Court has held that the
prosecution witnesses have stated that acid was thrown on
the face of Kalpana but this fact did not find place in the FIR
(Ex-P/16) lodged by Kalpana herself, therefore, on this points
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. also, the statement could not be relied on.

viii- At the bottom of this para; further leamned trial Court has held
that on appreciation of evidence of prosecution it was cleared
that the accused persons (except Dileep, Patiram and Ashok)
were falsely implicated because in FIR (Ex-P/16) other accused
persons were not named by Kalpana. This FIR was lodged on
25-04-1997, 3-4 months prior to the date of death of present
crime. The statement of Rampyari (PW-7) mother of Kalpana
was false and given in order to take revenge.

ix- In para 19, it was held by the trial Court that on perusal of
FIR (Ex-P/16) lodged by Kalpana 3-4 months prior to the
date of incident of this case, it seems that she was subjected to
cruelty by Dileep, Patiram and Ashok, therefore, other accused
persons have not committed any offence and they have been
falsely implicated otherwise name of others were also mentioned
in FIR. So far as these three persons were concerned Patiram
had died during trial and Ashok has been acquitted by the trial
Court as he was living separately for doing service in Panchayat
Department at Guna and in paragraph 26 after appreciation of
evidence, it has been held by the trial Court that Kalpana was
subjected to cruelty by Dileep only on non-fulfillment of demand
of dowry soon before her unnatural death, therefore, only
Dileep is liable for the offence punishable under Section 304-
B of IPC and presumption of Section 113(b) of Evidence Act
can be drawn agamst Dileep only.

12. Now the core question before us for consideration is whether the trial
Court was right in discarding the entire evidence of prosecution on the basis
of omissions, contradictions and exaggerations and whether the prosecution
has successfully proved the case against the accused -Dileep beyond
reasonable doubt.

13.  Onperusal of entire evidence available on record, it is clear that the
evidence of prosecution witnesses is full of omissions, contradictions and
exaggerations, therefore, we are of the considered view that such type of
evidence cannot be relied on. Thus, learned trial Court has not committed any

A
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error in acquitting the respondents (of Cr.A.No.507/2003), after dlsbehevmg
the evidence of prosecution witnesses. ce .

14.  Now it hasto be seen whether the conclusion arrived at by learned
trial Court against Dileep is sustainable or not. For that purpose, the Judgment
passed in Criminal Case No.1835/1997 (State of M.P. Vs. Ashok and other),
on 29-08-2000 by the Court of JMFC, Mchgaon is relevant That criminal
case was emanated from the FIR (Ex-P/1 6) lodged by Kalpana herself for
the offence punishable under Section 498-A of IPC. By this judgment, all the
three accused persons named therein including Dileep-were acquitted by the
trial Court and admittedly this judgment has attained finality. The entire evidence
of prosecution witnesses were discarded by the trial Court because it was full
of omissions, contradictions and exaggerations. Apart that the parents were
present during autopsy of Kalpana but they have not lodged any report against

the accused persons. Vijayram (PW-1) deposed in para 11 of his evidence

that his statement was recorded by police after 2-3 months from this mcudent

15.  Asregards conviction of accused Dileep, we will have to see that
Criminal Case No.1835/1997 emanated from the FIR (Ex-P/16) lodged by °
Kalpana had failed down agamst all the accused persons including Dlleep by’
the Court of IMFC, Mehgaon vide its judgment dated 29-08-2000, as the
allegations made by Kalpana wére not found proved and since this _]udgrnent
of:acquittal has remained unchallenged, therefore, it has attained finality. Apart
that, in paragraph 22 Vijayram (PW-1) father of deceased deposed that at
the time of post mortem he was present but has had never asked anyone that
how and who has murdered his daughter and he has not lodged any complaint
against the accused persons in relation to cruelty committed towards Kalpana,-
on the contrary it was stated by him that after 2-3 months of incident, his
statement was recorded by the police, in such circumstances, it is clear that
due to emotions towards his daughter, statements were given by parents and
prosecution hasregistered the case but has failed to prove its case beyond

reasonable doubt. This being so, we are of the cons:dered view that convxctlon

of Dileep is also liable to be set aside.

16. Itwasalso submitted by learned Public Prosecutor that durmg autopsy
three ante-mortem injuries were found present on the body of Kalpana, It
shows that soon before death she was subjected to cruelty byall the family
members

e
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17. ‘Inconsideration of above contention, on perusal of record it is clear
that the marriage of Kalpana (since deceased) was solemnized on 26-05-
1994 and within 7 years of her marriage, she died due to burn injuries in
unnatural circumstances. It is also an admitted fact that her dead body was
found lying on the ground under the cart because the rows of cart had also
burnt. During autopsy, it was found by Dr. B.S. Tomar (PW-16) that three
ante-mortem injuries were found present on the body of Kalpana namely:

i- One simple injury was found at backside of shoulder
of deceased. :

ii-  Second injury at the middle ofback. _
ii-  Third injury at the maxilla of face.
All the injuries were caused by hard and blunt object.

18.  Onperusal of these simples injuries and opinion of doctor, we are of
" the considered view that due to fire, rows of cart might have been burnt,
resultantly, Kalpana might have been fallen on the ground due to that above
mentioned three injuries might have caused, therefore, in absence of other
evidence it cannot be presumed that only due to these injuries, she was
subjected to cruelty soon before her death by the accused persons.

19.  Therefore, in absence of cogent and reliable evidence it cannot be
held that Kalpana was subjected to cruelty soon before her unnatural death.
Therefore, neither presumption is available under Section 113 (b) of Indian
Evidence Act against the appellant or respondents nor any other evidence is
available to connect them with the offence.

20. Forthe above discussions, in conclusion, the appeal preferred by the
State (Cr.A.No.507/2003) against acquittal of respondents fails and is hereby
dismissed having no substance.

21.  Theappeal preferred by Dileep against the judgment of conviction
and sentence succeeds and is hereby allowed. Appellant -Dileep is on bail,
his bail bonds stand discharged.

. Copy of this order along with record be sent to the trial Court for
information and necessary compliance.

Appeal allowed.
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LL.R. [2015] M.P., 3045
APPELLATE CRIMINAL
- Before Mr. Justice S.K. Gangele & Mr. Justice B.D. Rathi
Cr. A. No. 593/1999 (Gwahor) decided on 1 May, 2014 '

RAMU & ors. - Appellants
Vs,
STATE OF M.P. " ...Respondent

Penal Code (45 of 1860), Section 302 and Criminal -Procedure
Code, 1973 (2 of 1974), Section 157 - Copy of FIR to Magistrate - Two eye
witnesses who are son and brother of deceased have admitted their inimical
relation with accused - Their evidence is full of confradictions and not in
conformity with medical evidence - Their presence on spot doubtful - When
presence of witnesses on spot at the time of incident and lodging of FIR is
doubtful, the mandatory provisions of Section 157 Cr.P.C. have to be
complied with by prosecution - Prosecution failed to prove that copy of
FIR was sent to Magistrate - Prosecution also failed to prove blood stains
on seized weapons - Appeal allowed. (Paras 6,12, 17 to 20)’
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Case referred : ) _

AIR 2004 SC 26. ST

Shailendra Singh & Vinay Sharma, for the z-lppellants .
Raghvendra Dixit, P.P. for the respondent/State.
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JU D GMENT
The Judgment of the Court was . delivered by :
B.D. Rarm, J. :- This appeal, under Section 374 of the Code of Criminal
Procedure, has been directed against the _]udgrnent of conviction and order of
sentence dated 04.11.1999 passed by Special and Sessions Judge, Shivpuri
(M.P.) in Special Sessions Trial No.122/97 whereby all the accused/appellants
"have been convicted under Section 148 of IPC and sentenced to undergo
rigorous imprisonment for six months, They have further been convicted under
Section 302/149 of IPC and under Section 3(2)(v) of the'Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act, 1989 and sentenced to
undergo imprisonment for life each with a fine of Rs.2,000/- each W1th default
stipulation.

2. Atthe outset, it} may be mentioned here that since appellants No.2
and 8, namely Sardar Singh and Sarwanlal Rawat, have died and their names
have beendeleted vide orders dated 24/06/2009 and 21/12/2012, hence,
this appeal stands dismissed against them as abated. ‘Now, the appeal will
survive only against remainders.

3. Prosecution story, in nutshell, is that in the intervening night of
7/8.11.1997 at about 03:00 am when complainant Kailash (PW-1) alongwith

his uncle Jhiguria (PW-2) were at their well/field and i irrigating their field from -

pump and the deceased Nakke was sleeping nearby well on the platform

(Chabutara) at that time all the accused persons having deadly weapons like-

axe; lathis, luhangi, farsa came on the well, encircled and with intention to
commit murder of Nakke attacked on him. Accused/appellants hurled abuses
to him by caste. Thereafter, Jagdish (accused/appellant no.7) strangulated the
deceased by his own scarf (safi). Then, Sardar Singh (accused/appellant No.2)
inflicted axe blow on the right leg of the deceased and thereafter all belaboured
lathi, luhangi and farsa blows on the person of the deceased Nakke and thereby
committed his murder. Thereafter, Ramu (accused/appellant No. 1) and Jagdish
(accused/appellant No.7) threw the dead body of the deceased in the well.
When Kailash (PW-1) alongwith Jhinguria (PW-2) screamed, Jagdish Jatav,
Ram Singh Jatav and other persons of the village came there and on seeing
them, accused persons fled away from the spot. Kailash (PW-1) lodged FIR
(Ex.P-1) at Police Station. Thereafter, dead body was taken out from the well
and'Marg was registered by Investigating Officer Pradeep Sharma (PW-6).

*,
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Panchnama of dead body and site map were also'prepared. The dead body
was sent for autopsy which was conducted by Dr. D.K. Sirothiya (PW-5)
who found four injuries on the person of the deceased including two incised
wounds —one on the eyebrow and other on the right leg and one contusionon
the right wrist. All these three injuries were found-simple in nature and injury
no.4 which was on the neck was the ligature mark caused by scarf which was
tied over the neck, was found to be fatal. After investigation and recordlng
the statements under Section 161 of the Code of Criminal Procedure, Police
submitted charge-sheet against nine ‘accused persons in the court, The trial
court framed charges which were denied by the accused/ appellants The
accused pleaded complete innocence and preferred trial.

4. " To bring home the charges prosecutlon has examined as many as
seven witnesses, namely, Kailash (PW-1), Jhinguriya PW-2), Dropabai (PW-
3), Jagdlsh (PW-4), Dr. DX. Sirothiya (PW-5), Pradeep Sharma (PW-6)
and B S. Tomat (PW—’I) Slmllarly, twé witnesses were examinéd by the
accused in defence namely, Lakhu (DW-I) and Maharaj Singh (DW—2),

| 5. After takmg into consideration the.evidence adduced by the parties;

impugned judgment of conviction and order of sentence was passed by the
leamed tnal court. Hence tlns appeal

6. It is argued by Shri Shallendra Smgh learned counsel appeanng on
behalf of the appellants that the learned trial court has not appreciated the
evidence available on record properly. It is contended by the learned counsel
for the appellants that in this case there are only two eyewitnesses, namely,
Kailash (PW-1) who is the son of the deceased and Jhingurya (PW-2) whois
the brother of the deceased. But the statements of both these witnesses are
not reliable because their evidence is full of contradictions, omissions and
exaggerations. Apart that, prosecutlon has "utterly failed to prove the
compliance of mandatory provision contemplated under Section 157(1) of
the Code of Criminal Procedure. Admittedly, there were inimical rélationship
between the appellants and the witnesses. Furthier, it is submitted that the

_ corresponding injuries were also not found present by the doctor over the

body of the deceased during conductmg autopsy Thus, on these grounds,
learned counsel appearing for thé appellants subrnitted that the present appeal
be allowed and the appellants be acquitted of the charges levelled against
them, & v . - -« e . :
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7. :Percontra, ShriDixit, learned Public Prosecutor appearing on behalf

‘of the State vehemently opposed the prayer made by the learned counsel for
the appellants and submitted that the impugned judgment of conviction and
" -order of sentence has been passed on proper apprecmtlon of evidence on
record and needsno mterference ~

8 Havmg heard the arguments, put forth by the Iearned counsel for the
rival partles perused the 1mpugned judgment, evidence and entire record, we
are of the considered view that the impugned judgment of conviction and
order of sentence deserves to be set a81de for the dlscussmn made in the
subsequent paras.

9. It is admitted by Kallash (PW-1)inpara ] 1 0of hIS statement that there

is an old dlspute in régard to agricultural land w1th the appellants and also
there was inimical relatlonshlp between them. In para 12, it was also admitted
by hun that one criminal case for the offence punishable under Section 307 of
IPC was registered agalnst him and was pendmg Similarly, Jhinguria (PW-2})
‘'has also admitted in para 12 that a criminal case is pending against them,
registered on the basis of FIR lodged by appellant Ramu.

10.  From these statements, it is clear that there was inimical relationship
between the witnesses and the appellants because of the dispute pertaining to
agricultural land. One criminal case was also registered against both these
witnesses who are the son and brother of the deceased. In this regard, the
judgment of Hon’ble Apex Court rendered by it in the case of Badam Singh
Vs: State of M.P. reported in AIR 2004 SC 26 is worth mentioning.
Accordingly, the evidence of such eyewitnesses should be scrutinized very
carefully.

11.  Kailash (PW—l) deposed in para 1 of his statement that 1n01dent
occurred at about 3 am when he and Jhinguria were doing irrigation. His father
Nakke was sleeping on the platform and he was 30-40 steps ahead from him.

Atthat'time, Sardar, Jagdish, Sarwan, Peha_.lwan, Khuman, Rangi, Vijay Singh,
Sitaram and Ramu Rawat, in all total 9 accused persons, came over there. His
father was surrounded and beaten by means of using axe, farsa, luhangi-and
lathi. Then, the neck of his father was strangulated by means of a scarf (safi)
by Jagdish. ' -

12. Similar statement has been given by Jhinguriya (PW-2) Butin the

&
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FIR Ex.P-1, it has been mentioned that first of all, deceased Nakke was
strangulated by Jagdish and thereafter he was beaten by arms as mentioned
above, In the statement recorded under Section 161 of Cr.P.C., Ex.D-1, it
was stated by Kailash that his father Nakke was first strangulated and thereafter
beaten by usmg weapons by the accused persons and similar statement was
given by Jhmgunya inEx.D-2. On perusal of evidence of Kailash (PW-1): and
Jhiguriya (PW-2), FIR Ex.P-1 and their statements recorded under Section
161 of Cr.P.C. it appears that there are material contradictions and omissions.
These contradictions are also material because as per the post mortem report
injuries found over the body of the deceased were ante-mortem meaning
thereby deceased Nakke was beaten fn-ior to his death and specially this fact
of post mortei report was deposed by Kailash (PW-1) and Jhinguriya (PW-
2)in the ev1dence as mentioned above. But in the FIR and in the police
statement recorded under Section 161 of the Code of Criminal Procedure it
was stated by them that first deceased Nakke was strangulated and when he
had died thereafter he was beaten. In that event, mjunes could not have been
found ante-mortem.

13.  Ttissubmitted by Shri Dixit, learned Public Prosecutor appearing for
the State, that these contradictions cannot be taken into consideration as
material because in the FIR and the police statements it was mentioned that
when accused party came on the spot, all of a sudden attack was made on
Nakke, meaning thereby injuries were caused to him and which were found
ante-mortem.

14.  Weare not inclined to accept the arguments put forth by Shri Dixit,

learned Public Prosecutor, because admittedly there were nine accused
persons armed with deadly weapons like axe, farsa, [uhangi and lathi, therefore,
if deceased Nakke was beaten by all the accused persons by using their
respective drms, at least nine injuries ought to have been found over the body
of the deceased but Dr. D.K. Sirothia (PW-S) found only four injuries. Out
of them one was on the neck which pertained to strangulation and in the
remaining three injuries two were incised and one was contusion. It is very
unnatural and impossible that when one person is beaten by nine persons by
using deadly weapons like axe, farsa, luhangi and lathi but receives on three
injuries inflicted by weapons. Therefore, the contradiction as pointed out above
is not only material but also pivotal. One more important aspect in this case is
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that the corresponding injuries were not found present on the corpus of the
‘deceased. Therefore, in the absence of corresponding injuries, the ev1dence
of both thesé witnesses is also not reliable:

15. In FIR Ex.P-1 it was mentlcned that the incident occurred atabout 3

am. Dr. D K. Slrothlya (PW—S) deposed in para 3 of his evidence that during -

'conductmg autopsy, internal’ examination, it was found by him that there was
undlgested food in the stomach of the deceased. In para 6, it is deposed by
him that when deceased had taken food 4-5 hours prior to his death in that
event findi gested food will be found in stomach, meaning thereby ifas per the
prosecution story, deceased 'Nakke had died at about 3 am on the spot just
after the incident then food must have been taken at about 9 pm. But Kailash
(PW—I) deposed in paragraph 6 of his evidence that we had taken food in the
evening, Therefore, in such premises, it is also doubtful whether the incident
had occurred at about 3 am or not or whether it was occurred in the midnight
at about 0000 hours. Therefore, the presence of these w1tnesses on the spot
is doubtful or in any way it is doubtful that the incident was seen by these
witnesses. Therefore, it cannot be safely held that deceased Nakke was
assaulted and thereafter was killed by the appellants. :

16.  Kailash (PW—l) in para 14 stated that an incised wound was caused
by accused Khuman by means of farsa on the neck of deceased Nakke but
this correspondmg injury was also not found present on the body of the
deceased Nakke.

17. Insuchtypes of cases when the presence of the witnesses on the spot
is doubtful and time of incident as well as lodgment of FIR is doubtful then

mandatory provisions contemplated under Sectlon 157(1) CrP. C haveto be

complied W1th by.the prosecution. Otherwise it itself creates a very big doubt
on the prosecutlon case. In this case, it was not proved by the prosecution
that copy of FIR ‘was immediately sent to the concerning Magistrate. In this
fegard, evidence of Pradeep Sharma (PW-6), AS], is important. It was
deposed by him in para 2 of his evidence that he cannot say whether the copy
of the FIR was received by the Maglstrate or not. He had not deputed any

constable'to send the said copy to the concerning Magistrate. He has not

produced concerning dispatch book by which copy of FIR is usually sent to
the concerning Magistrate. Similarly, B.S. Tomar (PW-7}, mvestlgatmg oﬂicer
has also deposed in para 17 of his evidence that he had not got the confirmation

hy
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whether the copy of the FIR was sent to the concerning Magistrate in
compliance of Section 157(1) of Cr.P.C. or not.

18.  Apart that we also find that the prosecution has failed to prove that
any blood stains matching with deceased blood, were found on the weapons
alleged to have been seized from the possession of accused persons and
therefore in this manner also the judgment conviction and order of sentence is
not sustainable in the eyes of law. '

19.  In view of the foregoing discussions and evaluation of evidence
available on record, we are of the considered view that the prosecution has
failed to prove charges as levelled against the accused/appellants, in regard
to committing murder of Nakke who was admittedly belonged to a member
of Scheduled Caste community, beyond reasonable doubt and therefore, it is
held that the impugned judgment of conviction and order of sentence is liable -
to be set aside.

20.  Accordingly, appeal succeeds and is hereby allowed. The judgment
of conviction and order of sentence impugned herein is hereby set aside.
Accused/appellants are acquitted of all the charges levelled against them. If

.any amount of fine has been deposited pursuant to the judgment impugned be

refunded to the appellants. Their bail bonds stand discharged. A copy of this
judgment be sent to the trial court for compliance.

Appeal allowed.

LL.R. [2015]) M.P., 3051
APPELLATE CRIMINAL
Before Mr. Justice S.K. Gangele & Mr. Justice S.K. Palo
Cr. A. No. 994/2011 (Gwalior) decided on 11 July, 2014

SHIV SINGH * . ...Appellant
Vs. o ' .
HARNARAYAN & ors. - ...Respondents

Penal Code (45 of 1860), Section 307 - Attempt to murder -
Against acquittal - Complainant alleged in FIR that he had received
gun shot injury in calf of left leg and in Court evidence it was stated
that he had received gun shot injury in the calf of right leg - Doctor

~ found only abrasion in calf of left Ieg and no gun shot injury was found



3052 Shiv Singh Vs. Harnarayan (DB) LL.R.[2015]M.P.

- FIR also lodged after 3 1/2 hours - Trial court rightly acquitted the
respondents - Appeal dismissed. (Paras 5, 6 & 8)
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J.P. Kushwah, for the appellant. .
Raghvendra Dixit, P.P. for the respondent No.12/State.

"JUDGMENT

The Judgment of the Court was delivered by :
S.K.PaLo, J. :- Feeling aggricved by the Judgment of acquittal passed by
‘the 6th A.S.J. Bhind in S.T. No. 141/2006 (State of Madhya Pradesh Vs.
Harnarayan and others) decided on 5.9.2011 by which the learried trial Court
has-acquitted all the accused persons / respondents under Sections 147,148
and 307/149 of IPC, has filed this appeal under Section 372 of Crimiinal
Procedure Code.

2. The factual matrix of the case lies in a narrow compass;

The appellant is the complainant in S.T. No. 141/2006. It is alleged
that on 25.12.2005 at about 10 AM near Sidh Baba Gate, which is situated
near the residence of complainant Shiv Singh in village Githor, ThanaMehagaon,
District Bhind the accused persons came in two vehicles some of them armed

with mouzers and some with Lathi and Farsa. When the complainant was .

sitting in the Chabutra (platform), the accused persons fired in air, complainant
was criminally intimidated. Some of the bullets fired hit on the complainant's

doors and one bullet hit in his calf on the left leg and blood oozed from the
wound. At that time, Harendra Singh and Dharmveer, sons of the complainant
Shiv Singh and other villagers ie Ramvaran and Rajendra Singh came to the
scene. When the complainant Shiv Singh hid in his house. The accused persons
abused and dispersed. Complainant lodged a report at Police Station
Mehagaon. Complainant medically examined, criminal case was registered
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under Sections 147, 148 and 336, 307/149 of IPC before the JMFC
Mehagaon. ‘

3. After, the case was committed to the Session Court the Additional
Sessions Judge, levelled the charges under Sections 147, 148 307/149 of
IPC against the accused persons. They abjured guilt. In their examination
they have stated that they are falsely implicated because of their enmity with
the complainant. After adducing evidence, the learned 6th ASJ pronounced
the impugned judgment and acquitted the respondents.

4. The complainant has filed this appeal on several grounds and stated
that the statement of Harendra Singh, Dharmveer Singh, Ramvaran Singh and
Rajendra Singh along with statement of complainant, Shiv Singh are sufficient
- to prove the case. The injuries caused to the complainant has been
corroborative piece of evidence which has been over looked by the trial Court.
Therefore, the trial Court has erred in acquitting all the 11 accused persons. It
is prayed that the appeal be allowed and the accused persons / respondents
be sentenced accordingly.

5. We have heard the arguments of both parties and gone through the
record of the trial Court. The evidence elucidated the fact that the complainant
Shiv Singh has claimed that he sustained gun shot injury in his calf on the left
leg, as per his version in the FIR. In the statement before the trial Court he
claimed that he received injury on the caif of the right leg. Not only this, the
medical officer PW-4 Dr. R.K. Taneja has clearly and un-ambiguously stated
that the wound on the calf of the left leg of the complainant was an abrasion
and this injury is not a result of any gun shot or fire arm. Thus, it cannot be
attributed to any gun shot. “

6. The learned trial Court has also found that the FIR lodged after three
and half hours, which is belated FIR and no justification has been given for
the delay in lodging the FIR. The statement of complainant Shiv Singh PW-2,
and so called eye witnesses PW-1 Dharmveer son of complainant Shiv Singh,
Mangal PW-3, Harendra Sinigh, PW-6, Ramvaran PW-7 is concerned they
have stated that the injury is caused by the fire arm is completely contradictory
to the statement made by PW-4 Dr. R.X. Taneja. In the FIR Ex.P/1, it is
mentioned that the accused persons fired in the air, the omission that the
accused persons tried to kill Shiv Singh and fired gun shot in Ex.P/1 is very
material, ' ' -
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7. Besides, the investigation Officer, H.S. Yadav PW-8 has deposed that

‘there was no sign of any bullet or pallet hitting the walls, doors and other
places at the spot, also goes to show that the version of the complainant and
his witnesses are not corroborated. The incident said to have been taken
place on 25.12.2005, whereas the statements of witnesses Raj endra Singh
Dharmveer Singh PW-1, Mangal Singh PW-3 and Ramvaran PW-7, who are
_ stated to have been present at the time of incident were recorded six months
* after the incident, i.e. on 14.6.2006, This also creates reasonable and probable
doubts in the prosecution case. -

8. Keeping inmind that the evidence available on record before the trial
Court lay beyond any pale of controversy, the accused persons were acquitted.
We find that the trial Court has not erred in pronouncmg the ]udgment of
acquittal. Therefore, it calls no interference.

9. Hence, this appeal is devoid of merits and the same is hereby dismissed.
' - Appeal dismissed.

1LL.R. [2015] ML.P., 3054
APPELLATE CRIMINAL b
Before Mr. Justice S.K. Gangele & Mr. Justice S.K. Palo
Cr.A. No.199/2001 (Gwalior) decided on 7 August, 2014 ~

GUDDI BAI @ SAHODARA BAI | ....Appellant
Vs. .
STATE OF M.P. : ...Respondent

Penal Code (45 of 1860), Section 302 and Evidence Act (1 of
1872), Section 32- Multiple dying declarations - In first dying
declaration, the deceased stated that she got burnt accidentally -
Second dying declaration was got recorded on the saying of Mahila
Mandal and Chairman of Zila Panchayat - No smell of kerosene oil
was found - Second dying declaration implicating the appellant not
trustworthy - In order to test the reliability of a dying declaration the
court has to keep in mind, the circumstances like the opportunity of
the dying man for observation and that it has been made at the earliest
opportunity and was not the result of tutoring by interested parties -
Appeal allowed. i (Paras 30 & 33)
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Cases referred : ’ -

AlIR 1996 SC 2439, 2013 CRLJ 1665 (2003) 6 SCC 443 AIR

1958 SC 198,

None; for the appellant.
Vivek Khedkar, Dy A.G. & Praveen Newaskar, P.P. for the

- respondent/State

JUDGMENT

The Judgment of the Court was delivered by :
S.K. PaLo, J. :- Aggrieved by the judgment dated 16.03.2001 passed by
the Sessions Judge, Vidisha in Sessions Trial No.106/2000, whereby the

" learned Trial Court convicted the appellant under Sections 302 of IPC and

sentenced her to undergo life imprisonment and also imposed fine of
Rs.1,000/-, the appellant has filed this appeal under Section 374 (2) of Codz
of Cnmlnal Procedure, 1973.

2.  Itisnotdisputed that deceased: Saro_} was marned to accused Prahlad
Singh, 4-5 years prior to the incident and the accused appellant Guddi Bai is
mother-in-law of the deceased. The learned Trial Court acquitted Prahlad
Singh the husband of the deceased.

3. Necessary relevant facts are stated hereunder to appreciate the case
of the appellant and also to find out whether the appellant is entitled for the
reliefs as prayed in this appeal .

4. On 27.05.2010, Smt. Saroj wife of accused Prahlad Smgh aged about
25 years was brought to the District Hospital, Vidisha for treatment of burn.
A dying declaration was recorded by the Tahsildar in which the injured Saroj
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stated that due to cerain quarrel her mother-in-law poured kerosene oil on
her and set fire by matchstick. During her treatment, because of extensive

burn, she died on 28.5.2000, therefore, a criminal case was registered under

Section 302 of IPC.

5. During the investigation, the spot map was prepared, statements of
the witnesses were recorded. The dead body was sent for post-mortem and
charge-sheet has been filed under Section 302/34 of IPC against the accused
mother-in-law (Guddi Bai) and husband (Prahlad Singh) of the deceased.

6. The learned Trial Court framed charge under Section 302 of IPC in
alternative Section 302/34 of IPC against accused Guddi Bai and under Section
302/34 against co-accused Prahlad Singh. The accused persons abjured guilt
and pleaded innocence. In the examination of accused under Section 313 of
Cr:P.C,, the appellant Guddi Bai has stated that in the month of phalgun, Devi
Singh (brother of the deceased) had taken gold necklace and bengals from
Saroj. On its demand he did not return it, therefore, she asked Devi Singh to
give the ornaments but he did not do so. The appellant has also taken the plea
that she was ill at the time of incident and was not residing at Village Bhadora
where the incident took place. On the information sent to her by her husband
Bhawani Singh, she went to the hospital. Similar plea was taken by accused
Prahlad Singh. He went further to state that in the early morning, he was
sleeping outside the house. The kerosene oil lamp was kept at the patia. The
kerosene oil lamp fell on her'and she caught fire. He brought injured Saroj
from the village at District Hospital, Vidisha by tractor. He sent the message
to his father as well as to his in-laws.

7. The learned Trial Court after examination of the witnesses and the
defence witnesses, pronounced the impugned judgment on 16.03.2001. The
learned Trial Court acquitted the accused Prahlad Singh but has convicted the
appellant accused Guddi Bai under Section 302 of IPC. The appellant has
been sentenced to imprisonment for life and also imposed a fine of Rs.1,000/-,
failing which, the accused appellant has been directed to undergo additional
imprisonment for one year.

8. None appeared on behalf of the appellant at the time of final arguments.
It is the duty of the appellant and his lawyer to remain present on the appointed
day, time and place when the appeal is posted for hearing. This is the
requirement of the Code of Criminal Procedure on a plain reading of sections
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.385-386 of the Code of Criminal Procedure. The law does not enjoin that
the Court shall adjourn the case, if both the appellant and his lawyer are
absent. If the Court does so as a matter of prudence or indulgence, it is a
different matter, but it is not bound to adjourn the matter. The law laid down
in “Bani Singh and others v. State of U.P, AIR 1996 SC 2439, can be
profitably referred in this circumstances in which it is held that “Appeal —
Both appellant and his lawyer absent on appointed day for hearing — Court
not bound to adjourn case but should dispose of appeal on merits — Dismissal
of appeal simpliciter for non-prosecution — Not contemplated”.

9. In arecent judgment pronounced by the Hon'ble Apex Court in K.S,
Panduranga v. State of Karnataka, 20 13 CrLJ 1665, it has been very
clearly and unambiguously observed that “it cannot be said that the Court
cannot decide a criminal appeal in the absence of counsel for the accused
even if the counsel does not appeéar deliberately or shows negligence in
appearing. It depends upon the facts of each case”.

10.  In the present case, despite opportunities, none appeared for the
appellant. The appeal is lingering on since 08.08.2001. The appellantis a
lady and has been facing the trial since, 17.07.2000, therefore, in absence of
the counsel for the appellqnt, we heard the matter.

11.  We have in many occasions earlier held that crime should not go
unpunished at the same time, we also keep in mind the basic principle of
jurisprudence that innocent person should not be allowed to suffer.

12.  Inthe present case, the proseéution has been solely banked on the
“dying declaration” made by the deceased Saroj.

13. It is no doubt that the deceased, died due to severe and extensive
burn injuries. The doctors who performed the postmortem have ascertained
that the deceased Saroj Bai had flame burn 100% superficial to deep burn.
. Blackening of face,chest and upper part of upper limb on both side burning
of hair of scalp, eye brows and lashes. Oedematons eye lids and lips alongwith
face. Other than burn, no external injury over body is seen. The doctors
performing post mortem also opined that “mode of death is shock due to
extensive burn. Death duration is within 4 hrs of post mortem”.

14, It would be pertinent to mention here that in the post mortem which
has been performed within four hours after the death, the doctors have not
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found any smell of “kerosene oil”.

15.  Dr. Azad Singhai, P.W.1 in his cross-examination in para 27 stated
that had there been any smell of kerosene oil, they could have mentioned it in
the report, but there was no such smell present. They have also stated that the
burn is flame burn and on being asked in his cross-examination, he has answered
that skin of her both hands were burnt. If the person with the burnt hands puts
thumb impression, ridges would not be seen, where as the person who wrote
the dying declaration is the Naib Tehsildar (P.W.2) has submitted that after
the first dying declaration, EXhlblt P-4, he has put the deponent's thumb
impression.

16.  Again after the second dying declaration, Exhibit P-5 also a thumb
impression of the deponent was taken. All these makes the prosecution story
clumsy and doubtful.

17.  Inthepresent case, the whole prosecution story hinges on the dying
declarations of deceased Saroj.

18.  The Hon'ble Apex Court has propounded the following in P.V. Radha
v. State of Karnataka, (2003) 6 SCC 443 as follows:-

“Though a dying declaration is entitled to great weight, it is
worthwhile to note that the accused has not power of cross -
examination. Such a power is essential for eliciting the truth as
an obligation of oath could be. This is the reason the court also
insists that the dying declaration should be of such a nature as
to inspire full confidence of the Court in its correctness. The
Court has to be on guard that the statement of the deceased ~
was not as a result of either tutoring, or prompting or a product
of imagination. The Court must be further satisfied that the
deceased was in a fit state of mind after a clear opportunity to
observe and identify the assailant. Once the Court is satisfied
that the declaration was true and voluntary, undoubtedly, it
can base its conviction without any further corroboration. It
cannot be laid down as an absolute rule of law that the dying
declaration cannot form the sole basis of conviction unless it is
corroborated. Therule requmng corroboration is merely arule
* of prudence.”

§
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19.  Before dealing withthe merits of the case, we would like to reproduce
the dying declaration recorded in the present case. The first dying declaration
Wthh was recorded at 11.14 am is Exhibit P-4, which read as follows -
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20. In this dying declaration Doctor on duty has certified about the
consciousness and fitness of the patient. :

21.  Subsequently, after a letter (Exhibit P-9) given to the police by the
father of the deceased, Kaluram P.W.6, police wrote a letter of request to the
Naib Tahsildar to again record the second dying declaration. At 7.30 PM
also, the doctor on duty has certified the consciousness and fitness of the
patient. Second dying declaration is Exhibit P-5, which reads as follows:-
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22.  Keeping in mind that the application Exhibit P-0 was moved by the
father of the deceased mentioning that at the time of the first dying declaration,
they were not present, therefore, he requested for a second dying declaration.
On the basis of this application, the police requested the Naib Tahsildar to
record a dying declaration, In the second dying declaration, a leading question

&
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- was asked as to under whose pressure the first dying declaration was given.

Whereas the Executive Magistrate has exceeded his jurisdiction in asking
leading question knowing fully well that a leading question is not called for.

'23.  Hira Bai P.W.4 is the mother of the deceased. As per her version her

son Devi Singh and her mother (grand mother of the deceased) on receiving
the information reached hospital at 10 AM. They were present with the injured
Saroj at the hospital. The first dying declaration was recorded at 11 AM.

24. ° Chotay Ram P.W.5 is the maternal uncle of deceased Saroj Bai. He
actually performed the marriage of Saroj Bai with accused Prahlad Sing‘h
because the Kalluram father of the deceased is not financial sotind.

25. Chotay Ram P.W.5 has been innocently admitted that Raj shree Baiis
the wife of Rudra Pratap Singh. Rudra Pratap Singh is the local member of
Legislature. Rajshree Bai is the Chairman of Zila Panchayat. Raj Shri Bai
came to the hospital and told them to lodge areport. This fact has also been
admitted by the mother of the deceased. Hira Bai P.W.4 in her cross-
examination. In para 22, she has stated that ladies of Mahila Mandal, Vidisha
came to the hospital in a jeep, they asked her to accompany them to the
police station and report against the father-in-law and mother-in-law because
her daughter is almost dying. This indicates that after the. first dying declaration,
on the saying of the Mahila Mandal and the Chairman of Zila Panchayat, the-
parents of the deceased changed and moved an application Exhibit P-9.

26.  The story then twisted to make the case of demand of dowry. Incident
took place after 4- 5 years of the marriage of the deceased whereas as Hira
Bai P.W.4 has stated that the marriage took place 5-years before the incident.
She has also admitted that in comparison to the accused persons, they are
very poor. The accused Guddi Bai and husband Prahlad Singh have landed
property which is more than four times to that of the parents of the deceased.
She has also admitted that they don't have any source of income, therefore,
the marriage was performed by the maternal uncle of the deceased. Their
financial condition was not good. It was known to accused Guddi Bai. Despite
that she agreed to get her son marned to lea Ba1 s daughter.

27.  This indicates that the accused appellant was financially more sound
and she knew that the parents of the deceased were not capable of giving
dowry. The story of demand of dowry, therefore, seems to be not true.
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28.  Asregarding the 'first dying declaration' having given under some
pressure, it can be very well seen that the brother Devi Singh, grand mother
and mother Hira Bai were present at the hospital from 10 am, whereas the
first dying declaration was recorded at 11.14 AM.

29, Inthe first dylng declaration, the deceased has stated that she went to
Kitchen for preparing tea. She kept the kerosene lamp on the patia (a sort of
country made rack by placing a flat wooden or stone on the wall at a certain
height) which fell down and she was set on fire due to which she was burnt. At
the time of dying declaration she was conscious, cooperative and oriented
regarding time, place and person. Thumb impression was also taken after
recording the statement. The statement was read over and explained the
contents of the documents to the injured. The medical officer made an
endorsement that the injured was ina fit condition to make the statement.

30.  The second dying declaration was recorded after meeting with her
father and maternal uncle which creates suspicion. -

31.  The firstdying declaration is not suffering from any infirmity. At the
other hand, the second dying declaration is suffering from infirmity and not
corroborated by other evidence. Infirmity because it was not read over and
explained to the deponent. There is no corroboration, because in the second
dying declaration the deceased has stated that one day before the incident her
mother-in-law had beaten her for not preparing roti properly. This could be
the cause of pouring kerosene oil and set her on fire by the mother—m—law is
not only improbable but also offends commonsense,

32.  The Hon'ble Supreme Court in Khushal Rao v. State of Bombay,
AIR 1958 SC 198, held that “it could not be laid down as an absolute rule of
law or even as a rule of prudence which has ripened into a rule of law, that a
dying declaration cannot form the sole basis of conviction unless it is
corroborated.” It has been held therein that each case must be determined on
its own facts keeping in view the circumstances in which the dying declaratlon
was made. :

33. Inthe present case, in order to test the reliability of a dying declaration,
- the Court has to keep in mind, the circumstances like the opportunity of the
dying man for observation and that it has been made at the earliest opportumty
and was not the result of tutoring by interested parties.

34.  The earlier dying declaration was Exhibit P-4 recorded at 11.14 am

Il
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- and the second dying declaration was Exhibit P-5 recorded at7.30 pm. The

p0531b111hes could notbe ruled out that there could be ample chance of tutormg
by interested parties. .

35." Inthecaseinhand, there are ample discrepancies in the second dying
declaration, therefore the same cannot be relied on for sustammg the_
convxctlon of the appellant .

36" . On the anv11 of the discussion made above, the second -dying
declaration of the victim that the appcllant had set her ablaze cannot be held
to be truthful, coherent and consistent, That being so, we cannot rely on the
second dying declaration without any corroboration. Therefore, we are of the
opinion that the learned Trial Court erred in relying on the second dying
declaration Exhibit P-5 and based its Judgment and conv1ct10n

37.  Accordingly, we allow this appeal set-a51de the 1mpugned _]udgment
of conviction and order of senténce passed by the learned Trial Court. The
appellant is acquitted from the charge under Section 302 of IPC. The appellant
is on bail, her bail bond and surety stands discharged.

- Appe_nl allowed.

LL.R. [2015] M.P.,.3063
CIVIL REVISION
Before Mr. Justice Rohit Arya
Civil Rev. No. 67/2014 (Gwahor) decided on 30 June, 2014 ~

MANOJ KUSHWAH L Apphcant
Vs. Con ‘ o
CHHOTELAL&ors - L . Nonuapphcants

" Suits Valuation Act (7 of 1887), Section 8 and Court Fees
Act (7 of 1 870), Section 7(iv)(c) - Valuation of Suit - Plaintiff filed
suit for declaration that sale-deed is void - Plaintiff not party to

‘sale-deed - Suit valued on the basis of land revénue and not on the

basis of ‘consideration amount - Held - That the value for the
purpose of jurlsdlctlon of the suit shall be dependent upon the value
to be determined for computation of court fees - Plaintiff is required -
to pay fix court fee - Trial Court has not committed any illegality
in accepting the valuation done by plamtlff Revision dismissed.

: . _(Paras 6, 8.to 10)
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Cases referred
AIR2010 SC 2807, AIR 1958 SC 245.
Kamal Jain, for the applicant.
a ' ORDER

* - RoOHIT ARYA, J. :- By this revision petition under section 115 of
CPC, the petitioner questions the legality and validity of the impugned order
dated 07/05/2014 passed by IV Civil Judge, Class-II, Gwalior in civil suit
No.71A/2013 by which petitioner/defendant No. 1 S apphcatlon under Order
VIIRule 11 C.P.C,, has been dismissed. ‘

2. Facts necessary for disposal of this revision petition in narrow
compass are that defendant No.1 has filed an application under Order
VIIRule 11 C.P.C,, inter alia contending that though the plaintiff has
filed a'suit for declaration that the sale deed in question is null and void
as against him, the suit has been valued on the basis of land revenue
payable on'the agricultural land which is the subject matter of the sale
deed whereas the sale consideration in the sale deed is Rs.6.00 lacs.
According to the defendant No. 1, the suit ought to have been valued on
the basis of sale consideration and accordingly, ad valerom Court fee
was required to be paid.

3.*+ - Trial Court has found that the plaintiffis not a party to the sale deed
dated 28/02/2006 Plaintiff has also hot claimed the relief of possession as he
is in'pdssession over the suitland. Accordingly, plaintiffhas sought a declaration
that'the salé deed be declared as null and void against him and, therefore,

plaintiff is not required to affix the court fee on the basis of sale consideration
shown in the sale deed. Trial Court has further found that the suit has been
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properly valued under section 8 of the Suit Valuation Act,1887 (hereinafter
referred to as 'the Act'), Proper court-fee has been paid. Accordmgly, dismissed
the application filed by the defendant No. 1. :

4..  Learned counsel for the petitioner subm'its; that the trial Court has
wrongly justified the court-fee paid by the plaintiff as well as valuation of the
suit. The trial Court has committed an error having rejected the objection of
the defendarit No.1 in that behalf and, therefore, prayed for settin g a31de of
the impugned order.

5. Heard counsel for the petltloner and the material on record has been
perused : :

6. Asthe plarntlﬁ' is nota party to the sale deed and the plalntrff has only
claimed the relief of declaration that the sale deed is nu/l and void as against
him, therefore, the plaintiff is required to affix fixed court-fees for the aforesaid
relief as held by Hon'ble Supreme Court in the case reported in AIR 2010
SC 2807, Suhrid Singh @ Sardool Singh Vs. Randhir Singh & otrs:

“7. In this case, there is no prayer for cancellation of the
sale deeds. The prayer is for a declaration that the deeds
do not bind the “coparcenery” and for joint possession.
The plaintiff in the suit was not the executant of the sale
deeds. Therefore, the court-fee was computable under
section 7(iv)(c) of the Act. The trial Court and the High
Court were, therefore, not justified in holding that the effect
of the prayer was to seck cancellation of the sale deeds or
that, therefore,  court-fee had to be paid on the sale
consideration mentloned in the sale deeds.” :

7. Law asregards sult valuation under section 8 of the Act is weII settled
and the provision is quoted below: -

“8. Court fee value and jurisdiction value to be the same in
certain suits. Where in suits other than those referred to in

“the Court Fees Act, 1870 (7 of 1870), section.7, ..
paragraphs v, vi and ix, and paragraph X, clause (d),-court-

' fees are payable ad valorem under the Court-Fees Act, - '
1870, the value as determinable for the computation of '
court-fees and the value for purposes of jurisdiction shall
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. be the same.”

8. - Since the value fof the purpose of jurisdiction of the suit shall be

dependent upon the value to be determined for computation of court-fee,
the trial Court has rightly found that the suit was properly valued by the

plaintiff for the purpose of jurisdiction. For.ready reference, the judgment -

of Hon'ble Apex Court reported in AIR 1958 SC 245m S. Ram. Ar. S.
Sp. Sathappa Chettiar Vs. S. Ram. Ar. Rm. Ramanathan Chemar (para
15) is referred to.

_“15........There can be little doubt that the effect of the
provisions of S.8 is to make the value for the purpose of
jurisdiction dependent upon the value as determinable for -
computation of court-fees and that is natural enough. The
computation of court-fees in suits falling under S.7(iv) of

" the Act depends upon the valuation that the plaintiff makes

“'in respect of his claim. Once the plaintiff exercises his ’
* option and values his claim for the purpose of court-fees,
"that determines the value for jurisdiction. The value for
court-fees and the value for jurisdiction must no doubt be
the same in such cases; but it is the value for court-fees
stated by the plaintiff that is of primary importance. It is
from this value that the.value for jurisdiction must be
determined. The result is that it is the amount at which the
plaintiff has valued the relief sought for the purposes of
- court-fees-that determines the value for jurisdiction in the
- suit and not vice versa. Incidentally we may point out that
according to the appellant it was really not necessary in
the present case to mention Rs.15,00,000 as the valuation
-for the purposes of jurisdiction since on plaints filed on the
Original Side of the Madras High Court prior to 1953 there

was no need to make any jurjsdictional valuation.” '

9. As such, in the opinion of this Court, the trial Court has not commltted
any illegality or Junsdlctlonal error in the impugned order

10.  Therevision pet1t10n sans merit and is accordingly dismissed in limine.

Petition dismissed.
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LL.R. [2015] M.P., 3067
CIVIL REVISION -
Before Ms. Justice Vandana Kasrekar
~ Civil Rev. No. 230/201 3 (Jabalpur) decided on 22 September, 2015

HAR PRASAD & ors. ' : ...Applicants
Vs. _ : K ‘
MANIRAM & ors. ...Non-applicants

Civil Procedure Code (5 of 1908), Order 9 Rule 9 & Order
17 Rule 3 - Restoration of Civil Suit - Maintainability - Application
under Order. 17 Rule 1 C.P.C. was dismissed and the suit was
dismissed under Order 17 Rule 3 although the Evidence was not
recorded and Plaintiff and his witnesses were absent - As suit was
dismissed under Rule 17 Rule 3, the only remedy lies to the
appllcants to file an appeal against the said order - Although the
Trial Court had ho power to proceed under Order 17 Rule 3 and
acted erroneously in doing'so, but-application under Order 9 Rule

‘9 was not maintainable and only remedy available is to file an appeal

- Revision dismissed. (Paras 10 to 17)
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Cases referred :
1977 JLJ 147, 1962- MPLJ 325 1964 MPLJ 919.

V'nod Mishra, for the apphcants
~ K.§. Jha, for the non-applicants.
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ORDER

Ms. VANDANA KASREKAR, J. :- The petitioners have filed this Civil
Revision challenging the order dated 25.04.2013 passed by Additional District
Judge, Amarpatan, District Satna in Civil Appeal No. 17/2012 thereby affirming
the order dated 10.05.2012 passed by Civil Judge Class-1I, Amarpatan, District
Satna in MJC No. 01/2012.

2. . Brief facts of the case are that, the applicants had filed a suit for
permanent injunction against the respondents restraining the respondents/
defendants from raising any construction over the land which was in front of
his shopping complex admeasuring to 12x15 feet.

3. On 09.07.2009 the case was fixed for plaintiffs' evidence and on that
date neither the plaintiffs nor their witnesses were present and an application
was ﬁled under Order 17 Rule 1 of the C.P.C. for adjournment.

4. The trial Court vide 1ts order dated 09.07.2009 has rejected the said
application arid while rejecting the said application it was stated by the trial

Court that the said order was passed by exercising the powers under Order
17 Rule 3 of the C.P.C.

5. Theapplicants thereafter, filed an application under Order 9 Rule 9 of
the C.P.C for setting aside the order. It has been stated in the application that
the Court ought to have exercised its power as prescribed under Order 17
Rule 2 of the C.P.C.

6. The trial Court vide order dated 10.05.2012 has dismissed the
application filed by the applicants under Order 9 Rule 9 of the C.P.C as not
maintainable and the trial Court has observed that the applicants should have
filed an appeal against the said order. Being aggrieved by the order dated
10.05.2012 the applicants have preferred an appeal, which was dismissed by
the Appellate Court vide order dated 25.04.2013. The appellate Court has
affirmed the order passed by the Trial Court and submits that the application
under Order 9 Rule 9 of the C.P.C was not maintainable.

7. The learned counsel for the applicants argues that the trial Court has
acted illegally or with material irregularity in rejecting the application for setting
aside the order dated 09.07.2009. He submits that the trial Court should have
passed an order under Order 17 Rule 2 of the C.P.C instead under Order 17
Rule 3 of the C.P.C. He further argues.that the Courts below have adopted
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hyper-technical approach in rejecting the application filed by the applicants
and merely because of wrong provision of law was mentioned in the application
the same should not have been rejected and an opportunity to correct the
same should have extended to him. He relied on the Full Bench Judgment
passed by this Court in the case of Ram Rao and Others Vs. Shantibai and
Others, 197773 LJ 147.. -

8. Onthe other hand, the learned counsel appearing for the respondents
supports-the order passed by the trial Court as well as the Appellate Court. .
He argues that the Appellate Court as well as the Revisional Court have not _
committed any error in rejecting the application. He further submits that the

" Appellate Court can decide the correctness of the order only with reference

to that provision and the appellate Court can not treat the dismissal under
Order 17 Rule 2 of the C.P.C without specific provision has been mentioned
by the trial Court itself. For the said preposition he relies on the two judgments
passed by this High Court in the case of Govardhan Badrilal Mahajan and
Another Vs. Ganesh Balkrishna Deshmukh, 1962 MPLJ 325 and Maruti
Damaji Ashtinkar Vs. Gangadhar Rao Kher, 1964 MPLJ 919,

9. I have heard learned counsel for the parties and perused the record.
Order 17 Rules 2 and 3 is reads as under:-

2. Procedure if parties fail to appear on day fixed-
Where, on any day to which the hearing of the suit is
adjourned, the parties or any of them fail to appear, the
Court may praceed to dispose of the suit in one of the
modes directed in that behalf by Order IX or make such
other o‘rde/r as it think fit. '

[Explanation-Where the evidence or a substantial portion of -

the evidence of any party has already been recorded and such « o
party fails to appear on any day to which the hearing of the

suit is adjourned, the Court may, in its discretion proceed with

the case as if such party were present.]

3. Court may proceed notwithstanding either party fails
to produce evidence, etc.- Where any party to a suit to whom
time has been granted fails to produce his evidence, orto cause
the attendance of his witnesses, or to perform any other act
necessary to the further progress of the suit, for which time
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)
has been allowed, [the Court may, notwithstanding such default-

(a) ifthe partles afe present, proceed to decide the suit
forthwith, or

(b)  if the parties are, or any of them is, absent, procccd
underrule 2, _

10.  Order 17 Rule 2 provides for procedure if the parties fail to appear on
the date which is faxed (sic:fixed) by the Court and as per this rule where, on
the date to which the hearing of the suit is adjourned, the parties or any of
them fail to appear, then the Court may proceed to disposed of the suit in one
of the modes' directed in that behalf by order IX.

11.  Rules3 ofthe said order provides the procedure when the parties to a
suit fails to produce his ev1dence or to cause the attendance of his witnesses,
or to perform any other act necessary for the purpose of the suit, then the trial
Court can proceed to decide the suit forthwith or to any party proceed under
rule 2.

12.  From perusal of the order it is clear that the trial Court has passed the
order by dismissing the suit under Order 17 Rule 3 of the C.P.C as the plaintiffs
have failed to produced the evidence. As the suit was dismissed under order
- 17 Rule 3 of the C.P.C the only remedy lies to the applicants to file an appeal
against the said order.

13.  TheFull Benchjudgmentrelied on by learned counsel for the applicants
is-not applicable in the present case, as the judgment in the case of Ram Rao
and Others (supra) has been passed under Order 17 Rule 2 of the C.P.C.

14,  While in the present case the trial Court has passed the order under
Order 17 Rule 3 of the C.P.C and, therefore, as per the judgment relied on by
the learned counsel for the respondents in the case of Govardhan Badrilal
Mahajan and Another (supra) and Maruti Damaji Ashtinkar (supra), it
has been held that when an order is passed under the specific provision of law
then the Appellate and Revisional Court can decide its correctness only with
reference to this provisions.

15.  Inthelight ofthe said judgment, asin the present case the trial Court has
dismissed the suit by exercising the powers under Order 17 Rule 3 of the C.P.C -
and, therefore, the said order cannot be treated as an order under Order 17 Rule
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2 ofthe C.P.C as held by thls Court in the case of Govardhan Badrilal Mahajan
(supra) which is read as under:-

“Civil Procedure Code (1908), 0.17,Rr. 2, 3 and
0.9, Rr. 8, 9- Order passed under specific provision of law-
Appellate or revisional Court can decide its correctness only
with reference to that provision-Dismissal of suit for default-
Decree drawn up under Order 17, rule 3 even though
provisions of Order 17, rule 2 were more appropriate-
Appellate Court cannot treat dismissal as one under Order 9,
rule 8 read with Order 17, rule 2 and set it aside under Order
9,rule 9.”

16.  The judgment relied by the respondents in the case of the Maruti
Damaji Ashtinkar (supra) in paragraph 5 is read as under:-

“5. When the trial Judge expressly passed an order under Order
17 Rule 3 dismissing the suit although it had no power to
proceed thereunder and acted erroneously in doing so, the
plaintiff's only remedy was no doubt of filing the appeal which
he did in the Court of the Additional District Judge,
Jabalpur........” )

17.  Inthe said judgment the Single Judge of this Court has held that
the trial Court has expressly passed an order under Order 17 Rule 3 of
the C.P.C thereby, dismissing the suit. Although, it has no power to proceed
thereunder and acted erroneously in doing so. The only remedy available
to the plaintiffs is to file an appeal. Thus in the light of the judgment of
trial Court as well as the Appellate Court have not committed any error
in dismissing the application filed by the applicants on the ground that the
same is not maintainable and only remedy lies to the applicants to file an
appeal against the said order. Thus, no illegality or irregularity has been
committed by the trial Court as well as the Appellate Court in passing the
said order.

18.  "Thus therevision fails and is hereby dismissed without any order as to .
Costs.

Revision dismissed.
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CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr. Rev. No. 1688/2015 (Jabalpur) decided on 1 October, 2015

MAMTA RAI(SMT.) ....Applicant
Vs. . '
STATE OF M.P. ' ...Non-applicant

Penal Code (45 of 1860), Section 306 - Abetment of Suicide -
Applicant after the death of her hushand was having illicit relations with
deceased - She financed the deceased for opening a medical store - Later
on, she started pressurizing the deceased to return the money, she had
invested in the medical store - Held - Deceased was ultrasensitive to the

situation and chose to énd his life - Commission of suicide by deceased -

was sheer exercise in escapism for which the applicant cannot be held to
be legally liable because by no stretch of imagination, it can be said that
the applicant had succeeded in creating such a situation for the deceased
that he was left with no option but to commit suicide - Charges set aside -
. Applicant discharged. - ) (Para 21)
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ORDPER '

C.V. SIRPURKAR, J. :- This criminal revision filed under Section 397
read with section 401 of the Cr.P.C. on behalf of the applicant/accused Mamta
Rai, is directed against the order dated 28.05.2015 passed by the Court of
Sessions Judge, Chhattarpur, in 8.T. N0.94/2015, whereby learned trial Court.
had framed a charge for the offence punishable under Section 306 of the

- LP.C.-against the applicant/accused.

2. The case of the prosecution before the learned trial Court may briefly
be summarized as hereunder: Applicant Mamta Rai is a widow in her early
thirties, with two children. Her husband Kailash Chandra was a liquor
contractor and died about 5 years ago in an accident. She lived with her
children in quarter No.220 of Sun City Colony, Chhattarpur. Deceased
Ravindra Yadav was also married and had a daughter. He had illicit relations
with applicant Mamta Rai and was living with her for past two years. He
lived-in with applicant Mamta Rai in quarter no. 220 of Sun City Colony,
Chhattarpur. Applicant Mamta Rai had financed the deceased for opening a
medical store in the name and style of Yadav Medical Store at Chhatfarpur.
Lately, she had started to pressurize the deceased to return the money, she
had invested in the medical store. As a result, deceased felt trapped and was
under severe mental tension.

3. Ataround 11.00 pm on 15.04.2014, applicant Mamta Rai was asleep
in her home along with her children. Deceased Ravindra Yadav entered his
room in her house. She heard something falling. She got up and found that the
room of deceased Ravindra Yadav was bolted from inside. She peered from
a slit and saw that deceased Ravindra Yadav was hanging by neck from the
ceiling fan by a scarf (Dupatta). She cried and called Santosh and his wife.
They pushed the door open and saw deceased Ravindra hanging from the
fan; whereon, they ran away from the spot. Thereafter, she called Ajay Pal,
who was a tutor of her children, to the spot. Thereafter, she cut the scarf
(Dupatta) by which deceased was hanging from the ceiling fan with a sickle
and brought the deceased Ravindra down. Ajay Pal asked her to take the
- deceased Ravindra to the hospital. Thereafter, she lodged marg intimation at
around 11.30 pm the same night, in the police station.

4. After investigation, the police filed charge-sheet against the applicant
Mamta Rai under Section 306 of the LP.C. After hearing the applicant, learned
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Session Judge framed charge against her as aforesaid.

5. inviting attention of the Court to various authorities, it has been argued
on behalf of the applicant that even if all allegation made against the applicant
are taken at their face value, her act and conduct would not fall under the
ambit of abetment of suicide.

6. Learned Panel Lawyer for the respondent State on the other hand,
has support (sic:supported) the impugned order mainly on the ground that the
applicant was pressurizing the deceased to return her money; therefore, the
deceased was under severe mental stress. The applicant also had illicit live-in
kind of relationship with the deceased, which added to his stress. It has further
been submitted that the deceased had absconded for about a year after the
incident.

7. The Court shall first consider whether there is sufficient material on
record to proceed against the apphcant Mamta?

8. A perusal of the case diary reveals that deceased left no suicide note.
As such, the prosecution case is based almost entirely upon the marg intimation
lodged by the accused/applicant, statements of witnesses, Naksha Panchnama
Lash and postmortem report. The post mortem reveals that the deceased had
ligature marks over the neck above thyroid cattilage. The doctor conducting .
the postmortem examination, opined that the ligature mark was ante-mortem
in nature and the deceased died due to asphyxia caused by hanging. Thus, itis
not disputed that the deceased committed suicide by hanging from the ceiling
fan by a scarf (Dupatta).

9. During investigation, police recorded the statements of Pratibha Soni
and Paritosh Soni, who were neighbours and who were informed by applicant
Mamta Rai about the incident on telephone, Pratap Singh Yadav, father of the
deceased, Anjali Yadav, wife of the deceased, Ajay Pal, tutor of children of
the applicant, who was first to reach the spot after being called by the applicant
Mamta Rai and Om Yadav and Sandhya Yadav, who were salesman in the
medical shop run by the deceased. The prosecution story as may to culled out
from aforesaid statements is that the applicant was a 32 years widow, having
two children. Her husband Kailash Chandra Rai was a liquor contractor, who
died in amotor accident about 5 years ago. About two years ago, the applicant
had developed intimacy with deceased and was in a live-in relationship with
him. The deceased was also married and had a daughter. His relations with his
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wife were strained due to his illicit relations with the applicant.

10.  Applicant had financed the medical shop open by deceased in the
name and style of Yadav Medical Store. ‘The applicant was pressurizing the
deceased to return her money, ‘which caused severe mental stress to the
deceased and he felt trapped and helpless. Consequently, he committed suicide
in the house of the applicant Mamta by hanging himself by a scarf from the
ceiling fan,

11.  Now the question that arises for con'sideration is that whether the
conduct of the applicant as brought-forth in the statement of witnesses,
.constitiites abetment of suicide?

12, Section 306 of the Indian Penal Code reads as follows: _

"306. Abetment of suicide.- If any person commits suicide,
whoever abets the commission of such suicide, shall be
punished with imprisonment of either description for a

" term which may extent to ten years, and shall also be liable
to fine."

13.  Term abetment has been defined under 'section 107 of the Indian Penal
Code which is as hereunder: )

"107. Abetment of a thmg A person abets the domg ofa
thmg, who-

First-Instigates any person to do that thmg, or

Secondly- Engages with one -or more other person or
persons in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing; or

Thirdly-Intentional ly aides, by any act or :llegal omxsszon,
the domg of that thing.” ‘

14. - Ithasbeen held by the apex Court in the case of Ramesh Kumar Vs.
State of Chattisgarh, (2001)9 SCC 618 that: -

"To satisfy the requirement of instigation thaugﬁ it it not
necessary that actual words must be used to that effect or .
what constitutes instigation must necessarily and
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specifically be suggestive of the consequence. Yet a
reasonable certainty to incite the consequence must be
capable of being spelt out. The present one is not a case
where the accused had by his acts or omission or by a
continued course of conduct created such circumstances
that the deceased was left with no other option except to

commit suicide in which case an instigation may have been
inferred (Emphasis supplied)

15.  The Supreme Court has observed in the case of Gangula Mohan
Reddy Vs. State of Andhra Pradesh, 2010 Cr.L.J. 2110 (Supreme Court)
that: : -

"20. Abetment involves a mental process of instigating a
person or intentionally aiding a person in doing of a thing.
Without a positive act on the part of the accused to
instigate or aid in committing suicide, conviction cannot
be sustained,.

21. The intention of the Legislature and the ratio of the

. cases decided by this Court is clear that in order to convict
a person under Section 306, IPC there has to be a clear
mens rea to commit the offence. It also requires an active
act or direct act which led the deceased to commit suicide
seeing no option and this act must have been intended to
push the deceased into such a position that he committed
smczde .....

(Emphasis supplied)

16.  The Supreme Court further observed in the case of Ramesh Kumar
Vs. State of Chhattisgarh, (2001) 9 SCC 618 that: :

"The present one is not a case where the accused had by
his acts or omissions or by a continued course of conduct
created such circumstances that the deceased was left with
no option accept to commit suicide in which case an
instigation may have been inferred.”

17.  Likewise in the case of Milind Bhagwanrao Godse Vs. State of
Maharashtra and another, (2009) 3 SCC 699, it was observed that:
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18.

19.

"The circumstances enumerated in the suicide note and
oral evidence show that accused created circumstances
which left no option for the wife but to take the extreme.
step of putting an end to her life.”

3077

On the same point, the High Court of Madhya Pradesh in the case of
Aman Singh Vs. State of M.P., 2005 (2) JLJ 224 observed as hereunder: -

More so, in this case the accused has not by his acts or
omission or by a continued course of conduct created such
circumstances that the deceased was left with no other
option except to commit suicide, in which an instigation
may have been inferred.

It is pertinent to note that a co- ordmate Bench of this Court in the
case of Ved Prakash Vs. State of M P, 1995 Cr.L.J. 893, with regard to
suicide committed following attempts by the accused to recover his loan held
as hereunder:

"The accused persons were charge-sheeted under section .

306 read with section 34 of Indian Penal Code on the basis
of a suicide note left by the deceased in which he had
blamed all the five accused and held them responsible for

his (suicidal) death. However, it was found that none of -

the accused had goaded or urged forward, provoked, .

incited or urged.or encouraged the deccased to commit
suicide. They merely goaded him to refund repay the
amount of loan advanced by them to him. They never
intended that the deceased should commit suicide.
Moreover, the deceased could have lodged a report against
accused who had allegedly tortured him and threatened
him to kill. May be, as it sometimes happens, the police
officials might have declined to-record the report. In that
case, he could have moved higher officials. But, instead
of taking this legal and legitimate action, the-deceased

adopted an escapist course of committing suicide in order

to take revenge from his alleged tormentors. No case for
alleged commission of the was made out against the

.accused persons. The prosecution of the accused would .
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be nothing but abuse of process of law. The charge-sheét
filed against accused Quashed under section 482 of
Crtmmal Procedure Code.”

20.  In the case at hand, it has been estabhshed prima facie that the
applicant/accused had live-in relationship with the deceased and had financed
his medical shop. She was demanding back the money invested by her in the
medical shop which caused severe mental stress to the deceased, as a result
of which, he committed suicide by hanging. However, it is clear that the
applicant had no intention of instigating or goading deceased to commit suicide,
for the simple reason that with the suicide of deceased, her chances of
recoveting money invested in the shop, practically vanished. She could not
conceivably foreseen that a demand for money as also her relationship with
the deceased would lead to suicide by deceased. v

21.  Thedeceased was a young businessman. His relationship with his wife’
was strained. He had a daughter from his wife. On the other hand, applicant
Mamta is a widow with two young children to raise. She had invested money
inthe medical shop run by the deceased. The nature of the financial relationship
between the two is not clear from the statements of the witnesses. The police
has not collected any document which would through light upon the nature of
. financial arrangement between the deceased and the applicant. In these
circumstances, the applicant was perfectly justified in demanding her money
back, from the deceased. In the situation the deceased found himself in; he
had several options before him. One of them was to have faced any legal
action that could potentially have been instituted by the applicant; however,
he was ultrasensitive to the situation and chose to end his life. In aforesaid
circumstances, commission of suicide by the deceased was sheer exercise in
escapism on the part of the deceased, for which the applicant cannot be held
to be legally liable because by no stretch of imagination, can it be said that the
applicant has succeeded in creating such a situation for the deceased that he
was left with no option but to commit suicide. The applicant had not reason to
conceive the nexus between her demand for money from the deceased, which -
she had advanced and even her illicit relationship with the deceased; and the
result thereof, which eventually ensued.

22.  The fact that the applicant absconded for a period of about one year
subsequent to the incident has no relevance, as she was the one, who lodged
marg intimation within a hour and half of the incident.
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23. Thus there is no sufficiént ground to proceed against.the applicant .
Mamta Rai under Section 306 of the L.P.C..and the charge framed against her
is not sustainable in the eyes of the law. As'such, she is entitled to bedischarged -
in respect of aforesaid offence. -

24, Inthe result, this criminal revision succeeds Apphcant Mamta Ra1 is -
discharged in respect of the offencé punishiable under Section 306.of the
LP.C. She shall be set at liberty forthwith if she continues to bein custody and
is not required in connection with any other case. ° ;

* Certified copy as per rules.

L Revision succeeds.
LL.R. [2015] MP., 3079 |
CRIMINAL REVISION

quore Mr. Justice Ra]endra Mahajan ‘ )
‘Cr. Rev No. 1621/2015 (Jabalpur) declded on 15 October, 2015 .

ROHlT CHADHA : o o Apphcant

VS' . L. e BN
STATEOFMP. _ B Non-apphcant

Narcotzc Dmgs and Psychotroplc SubstancesAct (61 of 1985),
Sectwns 8(c) &-21-B - Rexcof Cough Syrup - As per notification dated
14.11.1985,a preparation containing not more than 100 mgs of Codeine
Phosphate per dosage unit with the concentration of not more than.

2.5% in undivided preparatlon is exempted from application of Section '
21 of the Act, 1985 - As per report of Laboratory, each 5 ml Syrup
containing 9.825 mg. Codeine Phosphate which is permissible - Merely
because Syrup bottles in bulk were selzed would not make it punishable
in absence of any express penal provnsnon Appllcant dlscharged

(Paras 8to11)
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1996 Cr.L.J. 3329 (P&H), 1997 Cr.L.J. 3104 (P&HD, 1998 CrL.J.
1460 (P&H).

Manish Datt w1th Chetan Jaggi, for the applicant.
A.N. Gupta, P.L. for the non-applicant/State.

ORDER

RAJENDRA MaHAJAN, J. :- The applicant has preferred this criminal
revision under Section 397 read with 401 of the Cr.P.C. feeling dissatisfied
and aggrieved by the order dated 19.05.2015 passed by the Special Judge,
Rewa under the Narcotic Drugs and Psychotropic Substances Act, 1985 (for
short 'the Act"), in Special Case No.3/15, whereby the learned trial judge has
framed the charges against the applicant under Sections 8(C) read with 21(B)
of the Act, along with other co-accused persons.

2. ' Thefactsthatare relevant and necessary for adjudlcatlon of'this revision
are.given below:~

@1 On 15.11.2014, K.L. Verma, A. SI of the Police
Statlon Churahata, district Rewa got a source
1nformat10n that Rohit Chadha, who is the applicant -

‘ herein, and Amar Gupta have beenillegally transporting
in bulk quantity the Rexcof Cough Syrup (for short
. 'the syrup'), which is used by the drug addicts for
_intoxication as one of the ingredients of syrup is codeine
phosphate a salt of codeine which is the derivative of
.opium, from Satna to Rewa via Rampur route in a
Wagon-R.car bearing registration No.MP-17-CA-
1949, With the help of police force, he intercepted the
car and found the applicant and Amar Gupta carrying
480 bottles of syrup, each bottle contains 100 m.1.
syrup. They could not produce any licence or permit
for transportmg the syrup in- the huge quantity.
Thereupon, he seized all the bottles of the syrup along
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ﬁith the car and lodged an FLR., on the basis of which
a case is registered against them under Sections 8, 21
and 22 of the Act at Crime No.408/2014.

(2.2) Onbeing interrogated by the police, the duo provided
' inputs as to purchase, transportation and sale of the
- syrup. On the basis of the inputs, the police found that
there is a big racket for sale of the syrup to the drug
addicts on premium and in the racket Kuldeep, Pankaj,
Guddu @ Raj Kumar, Dinesh, Ratnesh, Rajmani,
Jaheed Khan, Sanjeev and Vishal @ Kailash are
involved. On various dates, thie police seized the syrup
from the possession of some of the aforesaid persons

in huge quantity:

(2.3) Upon completion of investigation, the police charge-
sheeted the applicant and the aforestated persons for
~ the offences punishable under Sections 8,21 and 22

of the Act.

(2.4) Having heard the learned counsel for the parties, and
having perused the material on record, the learned trial
judge framed the charges against the applicant and
other co-accused persons under Section 8(C) read
with 21(B) of the Act. Hence, this revision.by the
applicant.

3. The learned counsel for the applicant has submitted that the police
had sent some bottles of the seized syrup as samples for chemical analysis to
the ITL Labs Pvt. Ltd., Indore, which is recognized by the Government of
Madhya Pradesh. Accordiﬂg to the report of aforesaid laboratory, each bottle
contains 100 ml. syrup and each 5 ml. syrup contains 9.825 mg. codeine
phosphate, whereas a label pasted on each of the bottles claims 10 mgs. -
Having referred to the circular letters Nos. X-1 1029/27-D, dated 26.10.2005
and X-11029/09- D, dated 01.03.2009 issued by the Drugs Controller General
India to all the State Drugs Controllers and notifications No. G.S.R. 588 (E),
dated 30.08.2013, the learned counsel for the applicant submitted that the
syrup is not a manufactured drug as per Section 2(11) of the Act as the
concentration of codeine phosphate in it is mere 0.20% as compare to
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permissible limit 2.5%. Hence, the syrup comes under the Schedule H-1 of
the Drugs and.Cosmietics Rule 1940. Consequently, the acts of purchase,
stocking, transportation and sale of the syrup do not attract the provisions of
the Act and the Rules 1985 made thereunder. He further submitted that the
syrup is used in therapeutic practice for the treatment of cough. Therefore, no
offence is made out against the applicant under Section 8(C) read with 21(B)
of the Act. Consequently, the learned trial judge has committed gross errors
of law and facts by framing the aforesaid charges against the applicant.
Therefore, the impugned order of framing of charge insofar as it relates to the
. applicant deserves to be quashed. In support of the submissions, he placed
reliance upon the decisions rendered in the matters of Amrik Singh Vs. State
of Punjab[1996 Cr.L.J. 3329 (P&H High Court)] Ashok Kumar Vs. Union
of India, (date of order 15.10.2014 passed in Criminal Appeal No.2976/
2014 by Hon'ble Shri Justice Ajay Lamba of the Allahabad High Court) and
Deep Kumar Vs. State of Punjab [1997 Cr.L.J. 3104 (P&H High Court)].

4, Per contra, learned Panel Lawyer for the respondent/State has
supported the impugned order of framing of the charge. He argued that the
syrup is widely consumed by the drug addicts for getting intoxication and the
applicant is found in possession of huge quantity of syrup for which he has not
offered any proper explanation let alone valid licence or permit, meaning
thereby the seized quantity of syrup was meant for sale to the drug addicts on
premium and not for therapeutic benefits. Hence, the learned judge has rightly
framed the charges against the applicant.

5. - A seminal question that arises for consideration is whether the syrup

comes under the category of the manufactured drugs, as defined and made .

punishable under the Act?

6.  Needless to say that no charge can be framed under the Act if the
syrup does not fall within the sweep of the. manufactured drug as defined in
Section 2(11) of the Act or is exempted from the penal provisions of the Act
by framing rules or issuing notifications or orders by the concerned Authority.

7. Section 21 of the Act provides for punishment for contravention in
relation to the manufactured drugs and preparations. The term manufactured
drug has been defined in Section 2(11) of the Act. It means inter alia any
narcotic substances or preparation which the Central Government may declare
by notification in the official gazette to be a manufactured drug.

w!
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8. In exercise of powers conferred by clause (xi) of sub-clause (b) of
Section 2 of the Act, the Central Government has issued Notification
No.58.0.826(E), dated 14th November, 1985, which declares certain narcotics
substances to be manufactured drugs. The relevant Entr},r No 35 of the
notification reads as follows:-

“Methyl morphine (commonly known as 'deeine') and Ethyl -
morphine and their salts (including Dionine), all dilutions and
preparations except those which are compounded with one
or more other ingredients and containing not more than 100
milligrams of the drug per dosage unit and with a concentration
of not more than 2.5-percent in undivided preparations and -
which have been established in therapeutic practice.”

9.  'From the perusal of the aforesaid entry, it is clear that a preparation
containing not more than 100 mgs. of codeine phosphate per dosage unit with
the concentration of not more than 2.5% in undivided preparations and which
have been established in therapeutic practlce is exempted from the application
of Sectlon 21 ofthe Act.

1 0. ' Accordmg to the aforestated report of the laboratory, each 5 ml. syrup
contains 9.825 mg. codeine phosphate, which is permissible in view 6f aforesaid
entry of the notification. Thus, it is held that the syrup is not a manufactured
drug.

-

11.  Thelearned panel lawyer has justified the prosecution of the applicant
on the ground that he had been found in possession of huge quantity of the
syrup for which he has not offered any convincing explanation, meaning thereby
he wanted to sell the syrup on premium to the drug addicts as they use it for
intoxication, whereas the syrup is meant for allopathic treatment of cough.
This argument is not tenable for want of any express penal provision in the |
Act which prescribes the possession of the syrup beyond certain quantity is
an offence. This view of mine is fortified by the observations made in the
matters of Amrik Singh Vs. State of Punjab (Supra) and Rajiv Kumar Vs.
State of Punjab and another [1998 Cr.L.J. 1460 P&H High Court].

12.  Itis pertinent to mention here that in Criminal RevisionNo.200/2015
Shiv Kumar Gupta Vs. State of M.P., decided by the order dated
16.02.2015, the applicant has been charged under Section 8(B) read with 21

- ofthe Act on the ground that he and his associates were found in possession
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of 32 bottles of Cosome LCD Syrup and 38 bottles of Codex Syrup, which

~ are cough syrups. In this case, Hon'ble Justice C.V. Sirpurkar has discharged
" the applicant of the aforesaid charge on the ground that 5 ml. dosage of the
syrup contains 10 mg. codeine phosphate which is less than permissible limit
of 2.5%. Hence, the aforesaid seized syrups are not manufactured drugs as
defined under the Act. The view taken by his Lordship further strengthens the
view which I have taken in the present case.

" 13, Inthe aforesaid premises, even if all the allegations made against the
applicant in the charge-sheet are taken to be true on their face value despite that
no charges under Section 8 read with 21 of the act is prima facie made out against
. theapplicant. Consequently, this revisionis allowed and impughedorder of framing
of charge insofar as it relates to the applicant is quashed and he is discharged of
the charges under Sections 8(C) read with 21(B) of the Act..

~-14. . A copy of this order be'sent to the concerned area Drug Inspector
with a direction to examine whether the applicant has contravened any
provisions of the Drugs and Cosmetics Act, 1940 or the rules framed
thereunder if so then, he is expected to initiate penal action against the applicant
in accordance with law. He is further directed to submit the report in this court
within three months from the date of receipt of this order:

15.  Accordingly, this revision is fmally disposed of.
Revision dzsposed of.

LL.R. [2015] M.P., 3084
CRIMINAL REVISION
Before Mr. Justice Subhash Kakade
Cr. Rev No. 1237/2015 (J abalpur) decided on 27 October, 2015

JAIDEV Apphcant
Vs.: : B
- STATE OF M.P. ‘ _ ...Non-applicant

_ Criminal Procedure Code, 1973 (2 of 1974), Section 311 - Recall

of witness - Accused filed application for recalling some witnesses for
- further cross-examination as applicant had not ecross-examined them
on some points - Held - Object underlying 311 Cr.P.C. is that there may
- not be failuré of justice on account of mistake of either party - The
- determinative factor is whether it is essential to just decision of the
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case - Grant of fairest oppertunity to accused to prove his innocence
is the object of every-fair trial - Discovery of truth is the essential
purpose of any trial - Merely because mistake was committed, should
not result in the accused suffering a penalty totally dlsproportlonate
to the gravity of error committed by his lawyer Apphcatlon for recall
of witnesses allowed. oo .
(Paras 8 to 15) . CoiEe
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- Cases referred :

(2008) 15 SCC 652, (2000) 10 SCC 430, 1991 Supp.(1) 271,
2012(3) SCALE 550.

Nitin Shukla, for the applicant.
R.N. Yadav, P.L. for the non-applicant/State.

ORDER

- SuBHASH KAKADE, J. :- Being aggrieved by impugned order dated
13.05.2015 passed by the learned First Additional Sessions Judges, Waraseoni
District Balaghat in Case No0.69/12 (State of M.P. Vs Jaidev), the accused/
petitioner has filed this petition under section 397/401 of the Code of Criminal -
* Procedure,1973 here-in- after in short “the Code™.

2. Learned trial Court by the impugned order rejected the apphcatlon'-
dated 13.05.2015 filed by the applicant under Section 311 of tkie Code for
recalling the witnesses Rasheed ‘Quereshi (PW/9), Piyush Goutam (PW/15 ),
Manoj -Kureel (PW/ 1 7) and A K. Pouranik (PW/19) for thelr Cross
exammatlon
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3, A case for the offence punishable under Section 420, 468, & 471 of
IPC has been registered against the applicant and charge-sheet has also been
_ filed in the Court of competent jurisdiction. During trial statement of these
four witnesses were recorded, however, as the counsel for the applicant had
not cross-examined on these above four witnesses on some point, therefore,
an application for recalling them for further cross-examination was filed, which
was rejected by learned trial Court, hence, this revision. :

4, Shri Nitin Shukla, learned counsel for the applicants submitted that the
order of rejecting application for recalling of witnesses for further cross examination
. amounts to denial of fair trial and will cause irreparable loss to the applicant. The

recalling of these witnesses is just, reasonable and necessary to bring the entire
-facts and truth before the court so that applicant can get fair justice..

5.  “On the other hand, Shri R.N. Yadav, learned Panel Lawyer for the
“respondent/State submitted that the learned trial Court has rightly rejected the
application for cross- -examination of above four prosecutlon witnesses,

therefore, revision petition deserves to be dismissed.

6. I have gone through the submissions made by learned counsel for the
parties and also perused the impugned order and the material available on
record. '

7. Before dealing with merits, demerits of this revision petition, it would

be appropriate to state the nature and extent of the power vested in the Courts

under Section 311 Cr.P.C. to recall witnesses. The Apex Court in case of
Hanuman Ram vs. The State of Rajasthan and another (2008) 15 SCC
652 held that the object underlying Section 311 was to prevent failure of
justice on account of a mistake of either party to bring on record valuable
evidence or leaving an ambiguity in the statements of the witnesses. The Apex
Court observed:

«7..'26.. Thisisa supplementary provision enabling, and in
certain circumstances imposing on the Court, the duty of
examining a material witness who would not be otherwise
brought before it. It is couched in the widest possible terms
_.and calls for no limitation, either with regard to the stage at
which the powers of the Court should be exercised, or with
regard to the manner in which it should be exercised. It is not
only the prerogative but also the plain duty of a Court to examine
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" such of those witnesses as it con51ders absolutely necessary
for doing justice between the State and the subject. There isa
duty cast upon the Court to arrive at the truth by all lawful
means and one of such means is the examination of witnesses
of its own accord when for certain obvious reasons either party
is not prepared to, call witnesses who are known to be in a
position to speak important relevant facts.”

8. “The obj ect underlying Section 311 of the Code is that there may not
be failure of justice on account of mistake of either party in bringing the valuable
evidence on record or leaving ambiguity in the statements of the witnesses

. examined from either side. The determinative factor is whether it is essential

to the just decision of the case. The section is not limited only for the benefit
of the accused, and it will not be an improper exercise of the powers of the
Court to summon a witness under the Section merely because the evidence
supports the case of the prosecution and not that of the accused. The section
is a general section which applies to all proceedings, enquires and trials under
the Code and empowers the Courts to issue summons to any witness at any
stage of such proceedings, trial or enquiry. In Section 311 of the Code the
significant expression that occurs is at any stage of inquiry or trial or other
proceeding under this Code. It is, however, to be borne in mind that whereas
the section confers a very wide power on the Court on summoning witnesses,
the discretion conferred is to be exercised judiciously, as the wider the power
the greater is the necessity for application of judicial mind.”

9. In this respect, it will be worthwhile to deal with some of the importance
earlier decisions of the Supreme Court where the legal principles related to
Section-311 of the Code have been dealt with and the principles of law laid
down therein. Grant of fairest opportunity to the accused to prove his
innocence was the object of every fair trial, observed by the Supreme Court
in Hoffman Andreas v. Inspector of Customs, Amritsar (2000) 10 SCC
430. The following passage is in this regard apposite:

“6...In such circumstances, if the new Counsel thought to have
the material witnesses further examined, the Court could adopt
latitude and a liberal view in the interest of justice, particularly
when the Court has unbridled powers in the matter as enshrined
in Section311 of the Code. After all the trial is basically for the
prisoners and courts should afford the opportunity to them in -
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the fairest manner possible.”

_10.  The extent and the scope-of the power of the Court to recall witnesses
was examined by the Supreme Court in Mohanlal Shamji Soni v. Union of
India & Anr. 1991 Supp (1) 271, where the Apex Court observed:

“27. The principle of law that emerges from the views expressed
by this Court in the above decisions is that the criminal court has
ample power to summon any person as a witness or recall and
re-examine any such person even if the evidence on both sides is
closed and the jurisdiction of the court must obviously be dictated
by exigency of the situation, and fairplay and good sense appear
to be the only safe puides and that only the requirements of justice
command and examination of any person which would depend
- onthe facts and circumstances of each case.”

11.  Discovery of the truth is the essential purpose of any trial or enquiry,
observed a three-Judge Bench of the Supreme Court in Maria Margarida
Sequeria Fernandes v. Erasmo Jack de Sequeria through LRs. 2012 (3) SCALE
550. A timely reminder of that solemn duty was given, in the following words: -

“35. What people expect is that the Court should discharge its
obligation to find out where in fact the truth lies. Right from
inception of the judicial system it has been accepted that
discovery, vindication and establishment of truth are the main
purposes underlying the existence of the courts of justice.”

12. Fairness of the trial is a virtue that is sacrosanct in our judicial system
and no price is too heavy to protect that virtue. A possible prejudice to
prosecution is not even a price, leave alone one that would justify denial of a
_ fair opportunity to the accused to defend himself,

13.  Denial of an opportunity to recall the witnesses for cross-examination
would amount to condemning the appellant without giving him the opportunity
to challenge the correctness of the version and the credibility of the witnesses.
It is trite that the credibility of witnesses whether in a civil or criminal case can
be tested only when the testimony is put through the fire of cross-examination.
Denial of an opportunity to do so will result in a serious miscarriage of justice.

14, After examining averments of application of defence as well as deposition
sheets of these four prosecution witnessesitis clear that further cross examination of
these four witnesses is necessary in interest of justice and to give opportunity to the
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applicant for bringing the valuable evidence on record. Giving opportunity to the
applicant for cross-examination of these four witnesses does not limit only for the
benefit of the applicant as well asitwill not weak the case of the prosecution, on other
hand will be beneficial for scrutinizing the depositions of these witnesses. Itis for the
sacrosanct object that failure of justice on account of mistake of either party be ruled
out. Grant 6f fairness opportunity to the accused to prove his innocence is theone and
sole ob_]ect of every fair cnrmnal tnal Dlscover ofthe truth for the initial purpose of any
criminaltrial. -

15.  Merely because a m1stake was committed, should not result in the
accused suffering a penalty totally dlsproportlonate to the gravity of the error
committed by his lawyer. .

16.  Intheresult, I allow this revision pétition, set aside the impugned order
dated 13.05.2015 passed by the learned Trial Court and direct that the above
named four prosecution witnesses shall be recalled by the learned Trial Court

and an opportumty to cross-examine the said witnesses afforded to the applicant -

who shall bear all the expenses incurred for recalling of these witnesses. In .

fairness on the part of applicant, this opportunity to examine the witnesses,
the needful shall be done on four dates of hearing, one each for every witness
without causing any un-necessary delay or procrastination. The learned Trial
Court shall endeavour to conclude the examination of these witnesses
expeditiously and without unnecessary delay. The parties shall appear before
the learned Trial Court on 24.11.2015

. Revision Petition allowed.

- LL.R. [2015] M.P., 3089 °
TAX REFERENCE
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Gangele
. Tax Ref. No. 4/2011 (Jabalpur) decided on 8 April, 2015 -

BHARAT HEAVYELECTRICALS LIMITED (M/S) ...Applicant
Vs. © o
C.E.C., BHOPAL ...Non-applicant

A. Centml Excise Rules, Rule 57-A &5 7-G-(1) - MODVAT
Credit - Entitlement - Assessee entitled u/r 57-A - Merely because of
the time frame fixed in making entries in Part I of RG-23-A and because
of some error in making éntry, benefit cannot be denied. (Para12)
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-B.  Central Excise Rules, Rule 57-A & 57-G(l) -

- Ultravires - Notification issued u/r 57-G prescribing time limit for’

taking the credit - Right to avail credit conferred u/r 57-A and Rule
57-G provides the procedure - Thus, Central Govt. cannot curtail
. any riglit conferred by substantive provision of Rule 57-A - The
notification is ultra vires. (Parall)
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C. Central Excise Rules, Rule 57-A & 57-G(1) - MODVAT
Scheme - Right to Credit - Accrued to the assessee - On the date of
payment of tax on raw material or inputs and the right get crystallized
to thém on receiving the inpufs in factory. (Para13)
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D. Central Excise Rules, Rule 57-A & 57-G(1) - MODVAT
Scheme - Receipt of input mentioned in Part-I of a single comprehensive
RG-23 - Evidence of crystallization of right to MODVAT credit - On
the basis of inconsistency in Part II - Right to credit accrued already
cannot be denied. . (Para 14)
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Cases referred :

s

1999 (106) ELT 3 (SC) 1992 (112) ELT 353 (SC), 2014(306) ELT
551 (Guj.).

Z.U. Alvi, for the applicant/assessee.
S. Dharmadhikari; for the non-applicant.

ORDER

The . Order of '~ the Court was delivered by :
RAJENDRA MENON, J. :- This is a Reference made by the Central Excise-and
Gold Appellate Tribunal, at the instance of the assessee, refernng the followmg
questions for consideration:-

“(i) Whether right (to the credit under the MODVAT Scheme asit .
stood on 29.06.1995) 'accrued to.an assessee on the date
when they paid the tax on the raw materials or inputs', as held -
by Hon.ble Supreme Court in para 6 of Eicher Motors Lumted
Vs. UOI -~ 1999 (106) ELT 3 (SC) and that such r1ght gets
crystallized in his favour 1nstantaneously once the input is
received in the factory on the basis of the existing scheme'.?

() . Whetheractof making such receipt of the inputs in Part-I of
the single comprehensive RG-23A account évidences
comprehensive RG-23A account evidences such crystallization -
of the right to MODVAT credit in favour of assessee and thus
amounts to 'taking of the credit' as envisaged in the Scheme
or only the second (dccountirig) entry in the Part-II of the same
RG-23A Account only constitutes the act of avallment ofri ght
to the already accrued credit?

(i)  Whether the credit held by the CEGAT in: para 5 of the final
order to have been accrued to the applicant can be denied in
law by CEGAT simultaneously holding it to be madm1551ble »

2- By an order passed, the Tribunal on 17.10.2000, in Appeal
No.E/1136/96-NB, contention of the assessee —M/s.Bharat
Heavy Electricals Limited, challenging disallowance of
MODVAT credit to the tune of Rs. 35,07,645/- and recovery
of the same under Rule 57-] of the Central Excise Rules and
imposition of penalty wasrej jected. :
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3. The assessee is engaged in manufacturing of various excisable;goods.. ‘
They are availing the facility of MOD VAT credit of duty paid on inputs, in
terms of the provisions of 57A of the Central Excise Rules. It was found on
the basis of the duty paying documents that in the months of J uly, August and
September 1995, the assessee had taken MODVAT credit to the tune of Rs.
35,07,645/- on the strength of duty paying documents which was found to
have been issued more than six months prior to the date on which credit was
taken. It was the case of the Reverue that under Rule 57G(2), the manufacturer
is required to file a declaration under Rule 57G(1) after obtaining the dated
acknowledgement, take credit of the duty paid on inputs received and in
accordance to the second proviso to sub-rule, the manufacturer is restrained
from taking credit after six months of the date of issuance of any documents
specified. It was found that in the entries made in the documents maintained
under RG-23 A - Part 1 & II, even though in Part I the entry is made showing
date of taking availment of MODVAT éredit within the stipulated period of six
months, but in Part IT as the date was beyond six months, the Tribunal held
that the facility of MODVAT cannot be extended as the assessee has not
shown availing of the benefitin accordance to the requirement of the Rule.

4. Accordiﬂgly, by}naking the following observations - -

“In support of this contention, the appellants cited and relied
upon the judgment of the Hon.ble Supreme Court in the case
of Eicher Motors. We find that RG 23 A— Part I and Part II
is a consolidated record. There are columns of credit and debit

. of duty only in Part I of RG-23A and not in Part I of RG-
-23A. Thus, we note that the entry in RG-23A Part Il is the
entry which is to be taken as the entry for computing the period
of six months. The contention of the appellant that a right
accrues, there is no denial of this contention. The right no doubt
accrues but here the limited question is from which date the
period of six months is to be counted. Since date of entry of
credit taken is provided for only in RG-23A Part II and,
therefore, this entry is material for our purpose. In the present
case, the duty paying documents when examined in the light of
entry in RG-23A Part II go beyond a period of six months.

. Therefore, following the ratio of the decision of the Larger
Bench of this Tribunal in the case of Kusum Ingots & Alloys
Limited, we hold that no MODVAT credit will be admissible
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on the duty paying documents in the present case. The appeal
is, therefore, dismissed.” i

the appeal was. dlsmlssed Now, in this reference we are required to
" consider the questions as referred to.

5. Having heard learned counsel for the partles, we find that sectlon 57A
of the Central Excise Rules, 1945 provides for admissibility of éredit on duty
paid on specific inputs used in manufacturing of a specified final product. The
second proviso to sub-rule 57G(1) inserted w1th effect from 29.6. 1 995
contemplates as under: :

... The manufacturer shall not take credit after six montﬁs

from the date of issue of any of the documents specified in the "
first proviso to this sub-rule”.

(Emplzaszs supphed)

F or avallmg of the aforesaid benefit, consequentlal accounting entnes
are to be made about the running total of the credit balance and the account -
input credit entries in RG-23A Part I & Part II respectively.

1

6. In this case, it is found that all the requirements of the statutory rules
are met with by the assessee company, but it is only with reference to
accounting and making entries in the RG-23 A - Part II that the dispute has
risen, Even though in the entries made under Part I'with regard to account of
inputs, the entry is made showing a date within six months, but in PartT]—the
entry number showing the date is beyond six months and it is only because of
this entry made in Part II that MODVAT credit has been denied to the assessee.

7. Admittedly, the Tribunal in its order'on 17.10.2000 and in'the portion
reproduced hereinabove, has clearly held that RG-23 APart I & PartIlisa
consolidated record, but it refused to grant MODVAT credit to the assessee
because of the entry made in Part II, Which was beyond six months

8. In the case of Eicher Motors Limited Vs. Union of Indza 1999
(106) ELT 3 (SC), it has been held that the provisions for facility of credit is
as good-as tax paid till ad_]ustment of tax on future goods based on various
commitments are made. It has been held that the provision for faolllty of credit
granted to an assessee is a right accrued to the assessee on the date when
they paid the tax on the raw matenal or the inputs and this right would continue.
untll the famhty avallable thereto gets worked out or until those goods ex1sted
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In paragraph 6, the Hon.ble Supreme Court has dealt w1th the matter in the
following manner: :

“6. ... Thus a right accrued to the assessee on the date when
they paid the tax on the raw materials or the inputs and that
right would continue until the facility available thereto gets
worked out or until those goods existed. Therefore, it becomes
- clear that Section 37 of the Act does not enable the authorities
- concerned to make a rule which is impugned herein and,
therefore, we may have no hesitation to hold that the rule cannot
be applied to the poods manufactured priorto 16.3.1995 on
which duty had been paid and credit facility thereto has been
availed of for the purpose of manufacture of further goods.”

9. The matter was again considered by the Supreme Court in the case of
Collector of Central Excise, Pune Vs. Dai Ichi Karkaria Ltmu‘ed 1992 (112)
ELT 353(SC), and after relying upon the judgment in the case of Eicher Motors
Limited (supra), in paragraphs 17 and 18, the principle has been so crystallized:

“17. It is clear from these Rules. as we read them, that a
manufacturer obtains credit for the excise duty paid on raw
material to be used by him in the production of an excisable
product immediately it makes the requisite declaration and -
obtains an acknowledgement thereof, It is entitled to use the -
- credit at any time thereafter when making payment of excise- -
. duty on the excisable product. There is no provision in the
Rules which provides for a reversal of the credit by the excise -
authorities except where it has been illegally or irregularly taken, |
in which even it stands cancelled or, if utilized, has to be paid
for. We are here really concerned with credit that has been
validly taken, and its benefit is available to the manufacturer
without any limitation in time or otherwise unless the
" manufacturer itself chooses not to use the raw material in its
excisable product. The credit is, therefore, indefeasible. It
should also be noted that there is no co-relation of the raw
material and the final product; thatisto say, it is not as if credit
can be taken only on a final product that is manufactured out -
of the particular raw material to which the credit is related.
The credit may be taken against the excise duty on a final
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product manufactured on the very day that it becomes
available, : -

18. It is, therefore, that in the case of Eicher Motors
- Limited (supra) this Court said that a credit under. the
. MODVAT Scheme was 'as good as tax paid".”

(Emphasis supphed) :

10.  Therefore, in the case of Baroda Rayon Corporation Limited Vs.

Union of India, 2014 (306) ELT 551 (Guj), the Gujarat High Court has
considered question identical in nature as is posed before us. In the case of
Baroda Rayon Corporation Limited also, the benefit of MODVAT credit
was denied to the assessee only because of an entry made in RG-23 APart |
& Part I1, showing a date beyond six months. In the said case, the principle of

law governing grant of MODVAT credit; the requirement of Rules 57A and

57G; the law laid down in the case of Eicher Motors Limited (supra) and
Dai Ichi Karkaria Limited (supra) have all been considered and it has been
held by the Gujarat High Court in the aforesaid case has held that merely
because the entry of date made in Part IT is beyond six months, the benefit of
MODVAT credit cannot be denied when from all other matenal available,
including the entry made in Part, it is found that the benefit can be grantcd to
the assessee.

11.  Wearein full agrecment with the principle laid down by the Gujarat
High Court wherein also under similar circumstances, identical action has been
quashed and MODVAT credit extended. We agree with the Gujarat High
Court when it says that the right to avail all credit conferred under Rule 57A
and Rule 57G only provides the procedure to be observed by the manufacturer.
Therefore, when power is exercised iinder Rule 57G, the Central Government
is not empowered to curtail any right conferred by the substantive provision
of Rule 57A and, therefore, the Notification issued under Rule 57G prescribing
the time limit for taking the credit as found by the High Court of Gujarat is
found to be ultra vires, as it is beyond the power and is in conflict to the
impugn provision of Rule 57A, these are based on the principle laid down by
the Hon.ble Supreme Court in the cases of Eicher Motors ern‘ed (supra)

and Dai Ichi Karkaria Limited (supra).

12, Accordingly, in the facts and circumstances of the c case, we are of the
considered view that when the assessee was entitled to avail the MODVAT
credit under Rule 57A, merely because of the time frame fixed in making the
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entriés in Part Il of RG-23 A, and only because of some error in making the
entry, denial of the benefit cannot be permitted.

13. . As such, we answer the question formulated and referred to us by
hold that-the right to the ¢redit under the MODVAT Scheme aécrued to the
assessee on the date when they paid the tax on the taw material or inputs and
when'such a fight gets crystallized in their favour once the input is received in-
the factory on the basis of the existing Scheme.

: =14. - . We further hold that the act of the assessee in makmg such recelpt of
1nput in Part I of a single comprehensive RG-23 A action is evidence enough
_ withregard to crystallization of right to MODVAT credit and merely because
in second accounting entry of Part II, there is some inconsistency, the right
. accrued already to receive the credit cannot be taken away.

'15. " 'We further hold that the credit which had accrued to the assessee
could not be denied in law by the CEGAT holding it to be inadmissible merely
because of the errorin making entry in Part Il of RG-23A.

16 Accordmgly, quashing the impugned order of the Tribunal, the
" Reference is answered by holding that the assessee was entitled to avail of the
“creditand all bq:neﬁts accruing to them thereto should now be granted.

17.  Reference stands answered and accordingly disposed of.

Reference disposed of.
LL.R. [2015] M:P., 3096 ‘

. MISCELLANEOUS CIVIL CASE

i Before Mr. Justice U.C. Maleshwari
- M C. C No 1362/2012 (Jabalpur) decided on 27 November, 2013

USHA BAI (SMT ) . : ...Applicant
- Vs: . o
-STATE OF M.P.- - ...Non-applicant

. Limitation Act (36 of 1 963), Section 5 - Condonation of delay -
Delay of 6 years and 86 days for filing the application for restoration -
No proper explanation for delay - Application filed in very casual manner
by stating some emotional grounds rather than the ground permissible

" underthe law - Whenever and wherever under prescribed period the

) requlslte proceedmg under the right is not filed by a party then after
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* expiration of such period a valuable tight is created in'favour of other

‘party and such right could not be curtailed on the basis of any flimsy or

. msufficwnt ground - Apphctlon dismissed. s (Paras 4 & 6)

N .,,_
= Pt
)

_ Uﬁw?ﬂran%ﬁw(msa?ﬂss) mws—l%aeas‘ﬁ-‘rqm—
gawmeqmﬁmamﬁﬁeﬁmssﬁwaﬂﬁaa~ﬁda
% fog #1¢ sfrg wdievor o - faftr @ araefa agRe Ao @
meﬂmmmwﬁﬁgqaﬁwmmﬁmﬁuﬁaﬁmw
— ¥4 #ft atv o e N vEeR B g SRR @ aata IRE

'mweeameammaaeaﬁmeaé I aEfr 3

IAUT B eI I VASR B U A P AT Aftrer i & smar
ﬁamﬁﬁaﬁmaﬁﬁnﬁ*ﬁmmﬁwmramwmﬂiﬁ‘

Y OWT g@dr - mﬁ‘ﬂ@Tﬁﬁrl'

Case referred
v '} AIR 1962 SC 361

Yogendra Golandaz for the apphcant _
~Amit Kumar Sharma P.L. for the non-apphcant/ State

0 RDER
U.C. MAHESHWARI, J. - Heard

Appllcant has filed this petltlon for restoration.of W.P.No.1978/2000 V
which has been dismissed for want of prosecutlon vide order dated 14.7.06

- along with IA No.13463/, 12 an apphcatlon for condoning the delay infiling,

this petition as the same is filed barred by 6 years and 86 days as reported by

theoffice. o O .

2. Apphcant s ¢ounsel aﬂer taking me through the'averments of the IA

- -said tHat considering the age of the applicant i.e 75 years, being old woman

and senior citizen, her physical position and the poverty, the alléged delay in

i ﬁlmg the petition be condoned. In continuation he said that earlier she engaged
_some other counsel who did not appear in the matter to protect her interest

consequently the petition was dismissed for want of prosecution. With these

. submissions he prayed that.considering the aforesaid: cause as sufficient as
" perrequirement of section 5 of the. Lumtatmn Act, by allowmg the 1A; the

alleged delay be condoned. e e s e ,
3. The aforesaid prayer is opposed by the State counsel saying that in
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view of the various proceedings of the original writ petition according to which

.~ onvarious dates since 24.3.2000 til dismissal on 14.7.06, no one was appeared
. to prosecute this petition and considering such circumstance, the petition was

dismissed for want of prosecution so looking to such conduct of the petitioner

"in the aforesaid writ petltlon so also in thie lack of sufficient explanation to

i

~ coridone the aforesaid long delay in filing this petition, mere on the aforesaid
" ground of illness; the old age and the financial scarcity of the applicant could

not be treated to be the sufficient cause for condoning the alleged delay as per

- requ1rement of section 5 of the Limitation Act and prayed for dismissal of this

IA along with the petltlon for restoration of the writ petition as barred by time.

e 4 Havmg heard the counsel keeping in view the arguments advanced, 1

havc carefully gone through the averments of the IA, it is apparent that in
entire application, no proper explanation for condoning the delay of 6 years
and 86 days has been mentioned. Even the concerning date on which the
applicant had consulted to her Advocate and came to know about dismissal
of the writ petition has not been mentioned. Such application has been filed in
a very casual manner by stating some emotional grounds rather than the grounds
permissible under the law. So, firstly in the lack of proper explanation of long
delay in the application and the affidavit attached with it, the cause stated in
the same could not bé treated to be sufficient as per requirement of section 5
of the Limitation Act for condoning the alleged delay.

' 5.- Apart the aforesaid, I have also gone through the proceedings of
- aforesaid writ petition'according to which since 24.3.2000 till 14.7.06 on

which the petition was dismissed for want of prosecution near about 8 dates
were fixed but no one was appeared to prosecute such petition on behalf of

- .° the applicant on any of such date and considcring such conduct also'the

dismissal orderdated 14.7.06 was passed. So, in view of such conduct also,

. the apphcant does not deserve for extendmg the relief'to condone the aforesaid
- delayin ﬁlmg the petition.

6. - Itissettled proposition of the law that whenever and wheréver under
prescribed period the requisite proceeding under the right is not filed by a
party then after expiration of such period a valuable right is created in favor of
other parties and such right could not be curtailed on the basis of any flimsy or

" insufficient grounds or unless the compelling circumstances are available in the

matter which is not found in the present matter.
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My aforesaid approach is based on the decision of the Apex Court in
the matter of Ramlal and others Vs. Rewa Coalfields Ltd.- AIR 1962 SC-361
in which it was held as under :-

“In construing S.5 it is relevant to bear in mind two
important considerations. The first consideration is that the
expiration of the period of limitation prescribed for making an-
appeal gives rise to a right in favour of the decree holder to
treat the decree as binding between the parties and this legal
right which has accrued to the decree holder by lapse of time
should not be light heartedly disturbed. The other consideration
which cannot be ignored is that if sufficient cause for excusing

. delay is shown discretion is given to the court to condone delay
and admit the appeal. Placitum .

In view of the aforesaid discussion, it is held that the applicant has
failed to prove any sufficient cause as per requirement of section 5 of the
Limitation Act for condoning the aforesaid long delay in filing the petition for
restoration. Consequently, the IA deserves to be and is hereby dismissed. In
view of such dismissal, the annexed petition (MCC) being barred by time is
also dismissed. '

Application dismissed.

LL.R. [2015] M.P., 3099
MISCELLANEOUS CIVIL CASE '
Before Mr. Justice U.C. Maheshwari
M.C.C. No. 899/2011 (Jabalpur) decided on 17 December, 2013

. JAMILA BI & ors. ‘ ...Applicants
Vs.
SMT. NAZMAAFZAL & anr. ...Non-applicants

Civil Procedure Code (5 of 1908), Section 115 - Civil Revision -
Restoration - Civil Revision dismissed due to non compliance of the
peremptory order to file four different Civil Revisions - If any common
order is passed by the subordinate court in identical cases of the different
parties then such parties have a right to file common and joint proceeding
before the superior court against such order and after making the payment
of deficit court fees of three revisions by the applicant in the common the
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same ought to have been restored. (Para9)

Rifaer afwar afear (1908 &7 5). GNT 115 — Rifder gadierr —
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Divesh Jain, for the applicants. - .
| — .(Suppl ied: Paragraph numbers)
ORDER |
U.C. MAHESHWAR], J. :- Heard on tile question of admission.

2. The applicants of C.R.No0.432/10 have filed this petition, (according
to cause title of the same) for restoration of M. C. C. No.463/2011 dismissed
vide order dated 2.6.2011 by the Registrar Judicial (I) for non-comphance of
the peremptory order dated 25.3 .2011 passed by this Bench.

3. As per office note dated 2.6.2011 the petitioner was entitled to comply
the order dated 25.3.2011 till 1.4.2011 by curing the default raised by the
office in C. R. No.432/10 but such defaults were not cured within the prescribed
period, therefore such Civil Revision was not restored by the office and against

such office note the petitioner has filed the present petition for restoration of°

aforesaid MCC.

4. As per record the aforesaid M. C. C. No.463/2011 has not been
dismissed either by this Court or by the office in compliance of any order of
the Court, only on account of non-compliance of the peremptory order of
MCC No.463/11 the aforesaid C. R. N0.432/2010 has not been restored.

5. As per submission of counsel inspite submitting the requisite court
fees i. e. four times court fees in C. R. No.432/10 to cure the default in
compliance of the aforesaid order dated 25.3.201(sic:25.3.2011) , when the
aforesaid Civil. Revision filed against the common order passed by the Executing
court in four different MICs registered by the executing court at the instance
of the applicants objectors under Section 47 of CPC was not restored then

1Y
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the'applicantshave come to this Court with this petition.

6. The record of C.R. No.432/10 and M. C. C. No.463/11 are also

placed with this petition.

7. . Ongoing through the said Civil Revision No.432/10, I have found
that the petitioners have filed their separate applications under Section 47 of
CPC in separate groups to protest the execution proceeding filed by the
respondent No.1 before the Executing court and the Executing Court instead
to entertain such applications in execution or in single MJC have entertain the
same separately by registering the four different MJICs but on consideration
decided all four MJCs by impugned common order dated 30.9.2010 and
thereby the objections filed by the applicants in different groups were dismissed
against which the aforesaid Civil Revision No.432/2010 was jointly filed by
the applicants in consolidated manner against the common order of all four
MJCs but on examining the matter by the office the objection was raised that
four different civil revisions are required in the matter and thereafter when the
applicants did not approach to the Registrar office to cure the default then the
matter was listed before the Bench on 29.10.2010 and on such date the
applicants were directed to cure the default raised by the Registry within the -
prescribed period and when the same was not cured within such prescribed
period then revision was dismissed on account of n'/_on-compliance of
peremptory order dated 29.10.2010, on which the applicants had filed MCC
No.463/11, in which on consideration the aforesaid order dated 25.3.2011
was passed whereby the applicants were directed to cure the default within
the prescribed period. But as per office note such direction was not complied
with, consequently the Civil Revision was not restored and, on which the
petitioners have come with this petition.

8. The applicants’ counsel submits after passing the aforesaid order dated
25.3.2011 in M. C. C. No.463/11 in order to cure the default instead to file
separate four different revisions the apphcants have submitted deficit court
fees, according to which they have paid Court fees of remaining three revisions
in addition to court fees of single revision paid at the initial stage in said C. R.
No0.432/2010, inspite that only on account of non-filing the four different
revisions the office has not restored the aforesaid civil revision stating that the
order dated 25.3.2011 passed in MCC No.463/11 has not been complied
Wlth. : o L .
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9. In view of the aforesaid and the settled proposition of law that if
any common order is passed by the subordinate court in identical cases
of the different parties then such parties have a right to file common and
joint proceeding before the superior Court against such order and in such
premises after making the payment of deficit court fees of three revisions’
by the applicants in the common and joint C. R. No0.432/10 the same
ought to have been restored by the office. In such premises it is held that
subject to verification of payment of Court fees of four revisions in C. R.
No0.432/10, the same is entertainable and deserves to be restored and
applicants are entitled to prosecute the same against all orders passed by
the Executing Court in four different MJCs. Consequently, this petition is
allowed and subject to verification of payment of Court fess of four
revisions in C. R. N0.432/10 the same directed to be restored with a
further direction to list the same before the Bench in the week commencing
6.1.2014 for admission. '

10.  Accordingly, this M.C.C. is allowed in part
C.C. asperrules. . _
MCC par{ly allowed.

LL.R. [2015] M.P., 3102
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice B.D. Rathi
M.Cr.C. No. 3892/2010 (Gwalior) decided on 28 July, 2014

SHARAD KUMAR AGRAWAL ...Applicant
Vs.
STATE OF M.P. ...Non-applicant:

Explosive Substances Act (6 of 1908), Section 4 & 5 and
Ammonium Nitrate Rules, 2012, Rule 3 - Ammonium Nitrate was
seized on 09.04.2009, Rules 2012 came into force on 11.07.2012 -
Prior to that Ammonium Nitrate was not an explosive - No license
was required before 11.07.2012 - Applicant cannot be prosecuted
u/s 4 & 5 of Act, 1908 as no license was required - Application
allowed. (Paras 9 & 10)

fvwics yared afifaaT (1908 &7 6). SIRT 4 T 5 9 FH797 TEZE
TG, 2012, 97 3 — 09.04.2009 B IR Mgee AR fEar T o,
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frm 2012, 11.07.2012 ¥ warft g7 - 39S TEd 9F PR TESE W@
faeples &l o1 — 11.07.2012 B Usd IF[IRa andftra <Y off —~ argafa
anifer e B9 & SR JRIFRE 1908 9 ONT 4 @ 5 @l amAgE B
e Fd f5ar @ s — e woR|

Yogesh Chaturvedi, for the applicant.
J.M. Sahni, P.L. for the non-applicant/State.

. ' ORDER

B.D. Ratim, J. :- This petition, under Section 482 of the Code
of Criminal Procedure, has been preferred for quashment of entire
proceedings pending in Session Trial No0.25/2010 in the Court of Sessions
Judge, Mungaoli, District Ashok Nagar for the offence punishable under
Section 4 and 5 of the Explosive Substances Act, 1908 which has arisen
out of the Crime No.135/2009 dated 09.04.2009 reglstered at Police
Station Chanderi, District Ashok Nagar (M.P.)

2. As per the prosecution case, on 09.04.2009 at about 08:05 pm a
truck bearing number MP09 KB3627 was searched by the police. During
search, 320 bags of Ammonium Nitrate were seized vide seizure memo dated
09.04.09. Relevant documents of registration, permit, fitness etc. were also
seized. Initially, Crime was registered at outpost Rajghat, District Ashok Nagar
and thereafter original FIR was registered at Crime No.135/2009 at Police.
Station Chanderi, District Ashok Nagar (M.P.) for the offence pumshable
under Sections 4 and 5 of the Explosive Substances Act.

-

3. After completion of the investigation, charge-sheet was filed and the
case was committed to the Court of Session where Sessmn Trial No.25/
2010 was registered.

4. Itissubmitted by Shri Chaturvedi, learned counsel appearing on behalf
of the petitioner that the substance, namely, Ammonium Nitrate was not the
explosive substance on 09.04.2009 as defined under the Explosive Substances
Act. In the gazetted notification of Government of India dated 11.07.2012
Ammonium Nitrate Rules 2012 were published and enforced from the date
of its publication, Therefore, charges under Section 4/5 of the Explosive
Substances Act could not be framed against the petitioner on the ground that
bags of Ammonium Nitrate were seized in the year 2009..
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5. Prayer was opposed by the learned Panel Lawyer, appearing on behalf
of the respondent/State.

6. Having fegard to the arguments advanced by the learned counsel for
the parties, entire record has been perused. -

7. Undisputedly, the rules namely Ammonium Nitrate Rules, 2012 came

into force from the date of its publication which is 11th July, 2012. The Gazette -

Notification of Government India is dated 11.07.2012 by which rules have
been published, Rule 3 which pertains to Ammonium Nitrate as an explosive
substance would be deemed as explosive substance with effect from 11.07.2012
and not earlier to it.

8. As per the clarification issued by the Government of India on 18th
March, 2009, Ammonium Nitrate per se is not an explosive and does not
require any licence under either Explosives Act, 1884 or Explosive Substances
Act, 1908.

9. ‘Since the Ammonium Nitrdte Rules, 2012 came into force only on
11.07.2012, therefore, earlier to commencement of these rules i.e. on
09.04.2009 if Ammonium Nitrate was found in the possession of the petitioner,
no licence thereof was required since it was clarified by the Government of
India vide its clarification dated 18th March, 2009 wherein specifically it has
been mentioned that Ammonium Nitrate per se is not an explosive and does
not require any licence under either Explosives Act, 1884 or Explosive
Substances Act, 1908 at present.

10. Hence, this Court is of the view that because on 09.04.2009 no licence

was required by the petitioner to carry on the trade of Ammonium Nitrate,
therefore, he cannot be prosecuted and charged under Section 4 and 5 of the
Explosive Substances Act.

11.  Abjudicato, this petition succeeds and is hereby allowed. Charges
framed under Sections 4 and 5 of the Explosive Substances Act are hereby
quashed. Entire proceedings in regard to Sessions Trial No.25/2010 are hereby
dropped. Petitioner is discharged. He is entitled to get seized articles as per
law.

Petition allowed.
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LL.R. [2015] M.P., 3105
MISCELLANEOUS CRIMINAL CASE
. Before Mr. Justice Alok Verma
M.Cr.C. No. 17070/2013 (Jabalpur) decided on 19 September, 2014

ANILKUMAR CHOUHAN @ ANIL SINGH CHOUHAN  ...Applicant
Vs. . ) . : :
STATE OF M.P. & anr. ' . ...Non-applicants

(Alongwith Cr.A. No. 2001/2012)

A..  Penal Code (45 of 1860), Sections 420, 467, 468 & 471 -
Cheating - Society sold Plot No. 344 - It is alleged that the applicant/
purchaser made interpolation in the sale deed and added Plot No, 344-A
however, no such plot is in existence as per lay out - Applicant is also
alleged to have taken possession of Plot No. 345 - Applicant could not
prodice original documents in respect of Plot Nos. 344, 344-A before the
police when matter was being investigated in compliance of order u/s 156(3)
of Cr.P.C. - Allegations are required to be enquired upon - Application u/s

. 482 for quashing the proceedings dismissed. (Paras 6 to 20)

- UG TIETT (1860 BT 45), STIRTY 420, 467, 468 T 471 — BT
— Wiargdl % s wAE 344 fara far - uz sfrela fear war @ s
s /o 1 ey faw ¥ gadaa feur o s #E 34417 w9
e wafe, aft=ra @ agaR ¢OT 91 gus aRaa ¥ 7@ € - 3F A
aftrefa fear 5 ARTE ET PAIF.345 BT Fsol of 4T & — S,
B GRT 156(3) B AT WY B Yl A w9 AHA BT FA9er fHAr o
RET o, JASE @S BAE 344, 344-V ¢ GIw A Yo & W@ 9
TERS IRGa 8 X DT — @YUl A wig B S s — arr
482 @ Fwfa sEfeal afrEfea B o @ R adeT TRy -

B. Criminal Procedure Code, 1973 (2 of 1974), Section 340 -
Procedure in cases mentioned in Section 195 - Applicant filed a civil suit -
and filed interpolated documents - After dismissal of his application under
Order 39 Rule 1 & 2, C.P.C,, he filed Misec. Appeal - Two applications
were filed w/s 340 of Cr.P.C. before the Trial Court as well as Appellate
Court-Appellate Court rejected the application on the ground that enquiry
is being done by the Trial Court - Subsequently, Civil Suit was dismissed
in default however, the application filed u/s 340 of Cr.P.C. remained
unconsidered - Trial Court directed to complete the enquiry and to proceed
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depending upon the outcome of the enquiry. (Paras21 & 22)

. TUS Jishar aiear, 1973 (1974 &7 2), ST 340 — ST 195
@ wfewfa geven” 4 arfafzar — e A o T ag awga fear
yd Aad R swRw awa 5 — Riny. @ saku e P 1w 2 8
Aaifa ous AT ot wRe 5 oM @ sawia s fafds anfe R
B — HA. B G 340 B AT FAEART U@ B o\ @ afie
T B 99E 51 IR Aegd 58 T — adiel <rarey | e 3w
IR R IdeR foagr f& faaror ey R @ig @) o v @ —
o, fufaw o aafed ¥ el fear T o aafy Syd. 9 g
340 @ AT ARQGA AT W AR @ ] ® W - RErw wmres
* wie quf vt 3G vd wia @ frsed ) Pk @ gd om erard
ol @ fod PR faar

Cases referred :

2012(11) MPJR 62,2014 (2) MPHT 449, 2014(T) MPHT 545, (2014)

3 SCC 389, (2009) 14 SCC 696, (2005) 4 SCC 370.

‘Saurabh Sharma, for the applicant in M.Cr.C. No. 17070/2013 &
for the respondent No.1 in Cr.A. No. 2001/2012.
- Rajnish Choubey, P.L. for the respondent No.1 in M.Cr.C. No.
17070/2013 & for the respondent No.3 in Cr.A. No. 2001/2012.
Punit Shroti, for the respondent No. 2 in M.Cr.C. No. 17070/2013
& for the appellant in Cr.A. No. 2001/2012.
Ishan Mehta, for the respondent No.2 in Cr.A. No. 2001/2012.

ORDER

ALOK VERMA, J. :- As the factual background for the petition under
Section 482 of Cr.P.C. (M.Cr.C. No. 17070/13) and (Criminal Appeal No.
2001/12) are the same they are being disposed of by this common order.

2. ©  Thefactsin brief which form factual background for these two petition/
appeal are that the appellant in above Criminal Appeal is a Grah Nirman
Sahkari Samiti, Jabalpur, (‘the samiti’ for short). The samiti filed an application
before the Municipal Corporation, Jabalpur on 19.04.2011 that the samiti
sold plot no. 344 in a colony developed by the samiti to the respondent No.1
Anil Singh Chouhan, who is petitioner No.1 in M.Cr,C. No. 17070/13. The
respondent No.1 also encroached upon plot no. 345 illegally and raised
construction over there. The respondent no. 1 also made interpolation in the

n
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sale dead (sic:deed) executed by the samiti in favour of the respondent No.1
and after plot no. 344 added plot no. 344-A. Similarly, in the area of the plot
he added 1500 sq. feet and total area was shown as 3,000 sq. feet. (1500
+1500=3,000 sq. feet), also in the cost of the plot he added Rs. 6,000/-
where costs of plot was written as Rs. 6,000/- and total costs was shown as
12,000/-( 6000+6000=12,000/-). When he was asked to show cause why
the construction raised by him should not be removed, he filed the reply stating
therein that he purchased two plots from the samiti bearing numbers 344 and
344-A. However, the samiti asserts that in the approved lay out plan of the
~ colony developed by the Samiti, there was no plot bearing number 344-A. In
fact the respondent Anil Singh Chouhan encroached upon plot no. 345 showing

* it plot no. 344-A in the sale deed. He also.stated in the reply that he raised the

construction on the basis of approved map which he got approved from the
Municipal Corporation. However, he could not produced any map approved
by the Municipal Corporation for construction over the plot No., 344-A.

3. When the Municipal Corporation, Jabalpur which is respondent No.2
& 3 in Criminal Appeal and respondent No.1 in M.Cr.C. No. .17070/13
proceeded to remove the encroachment on plot No. 345, the respondent
No.1 filed a Civil Suit before 8th Civil Judge, Class-II Jabalpur which was
registered as Civil Suit No. 56-A/2012. The Civil Suit was for declaration
and permanent injunction, however, he could not get temporary injunction
from the Court of Civil Judge, Class-II, therefore, he filed Misc. Civil Appeal
which was registered as Misc, Civil Appeal No. 17/2012. While this appea]
was pending, the Samiti filed an application under Section 340 of Cr.P.C., in

. the Civil Suit bearing No. C.S..56-A/2012 as well as before the 4th Additional

Sessions Judge, Jabalpur in Misc. Civil Appeal No. 17/2012, The learned
4th Additional Sessions Judge, disposed of the application filed under Section
340 of Cr.P.C., by order dated 23.08.2012, dismissing the apphcatlon and
stating therein that the samiti had also filed an application before the learned
Civil Judge Class-II, which was pending for disposal because an inquiry is
pending by the learned Civil Judge Class-II as contemplated by Section 340
Cr.P.C,, it was not found proper by the learned Additional Sessions Judge to
take any action on the application under Section 340 filed by the Sanntl,
accordingly, the application was dismissed. -

4. .Aggrieved by this.order the present appeal under Section 341 of
Cr.P.C,, is filed by the samiti. Meanwhile, it is stated that the Civil Suit was
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dismissed by the Court of Civil Judge Class-1I, as the respondent No.1 failed
to remain present before the Court on the fixed date and the Court dismissed
the Civil Suit in default. On 17.09.2012 and again 18.09.2012, the samiti
filed two separate complaints under Section 190 Cr.P.C., in which separate
applications under Section 156 (3) Cr.P.C., were filed requesting the Magistrate
to direct the concerning police station to register an offence against the
respondent No.1. The learned Magistrate called a report from the concerning
police station. The concerhing police station submitted a réport on 18.10.2012,
in which it was reported that inspite of several notices and oral intimation to
the respondent. Anil Singh Chouhan failed to produce original documents in
respect of plot No. 344 and 344-A, and therefore, a report to register an
offence against the respondent is sent to higher authorities.

5. The learned Magistrate on 21.06.2013 passed an order and observed

therein that as an offence under Sections 420, 467, 468, of IPC were registered
by the police station, Garha, District Jabalpur, as crime No. 934/12 the
relevance of applications under Section 156 (3) Cr.P.C., no longer exists and
as such, the learned Magistrate dismissed the complaints under Section 190
Cr.P.C. The M.Cr.C. No. 17070/13 under Section 482 of Cr.P.C.:is filed to
quash the proceedings arising out of aforesaid FIR registered by the police
-station, Garha, Jabalpur. '

6.  First,I would proceed to consider the application under Section 482
of Cr.P.C., in M.Cr.C. No. 17070/13. This application is filed for seeking
quashment of proceedings arising out of the aforesaid crime registered by the
police station, Garha, Jabalpur, on the ground that the samiti (respondent No.2
in this petition) filed two separate complaints under Section 190 of Cr.P.C,
one was filed on 17.09.2012 and another was filed on 18.09.2012. The learned
Magistrate issued two separate memo under Section 157 (3) of CL.P.C., one
was issued on 24.09.2012 and second was issued on 01.10.2012.

7. The Samiti also filed twa applications under Section 340 Cr.P.C., in
Misc. Appeal filed by the applicant which was decided on 23.08.2012. The
respondent samiti suppressed the fact that learned Additional Sessions Judge,
observed that it was a matter of civil nature and by misrepresenting the fact
the samiti got a crime registered against the petitioner.

8. According to the petitioner he had not done any interpo__latién inthe
record or any sale deed. The sale deed was executed in the year 1991 and

&
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after 22 years the present complaint was filed. On this ground, the petitioner
prayed that the proceedings arising out of Crime No. 934/2012 ynder Sections
420, 467, 468, 471, IPC be quashed.

9. The learned counsel for the petitioner has relied upon order of this
Court in Kewin B djit Vs. State of M.P. & Ors. [2012 (II) MPJR 62], in
which it was held that the documents which are related to FIR may be
considered, at this stage, extra defence of the accused, if any cannot be taken
into consideration. He also placed reliance of order of this Court Ravikant
Dubey Vs. State of M.P. 2014 (2) MPHT, 449, Roop Singh and Others V.
State of M.P. 2014 (1) MP.H.T. 545. He further placed reliance on the
- judgment of Hon'ble Supreme Court in the case of Vijayander Kumar and
" Others Vs. State of Rajasthan .and Another (2014) 3 SCC 389. In this
case the Hon'ble Supreme Court quoted the case of Dalip Kaur's case (2009)
14 SCC 696. In para-1I of that case it was observed that

"11. There cannot furthermore be any doubt that the High
Court would exercise its inherent jurisdiction only when one
or the other propoéitigns oflaw, as laid down in R. Kalyani
Vs. Janak C. Mehta is attracted, which are as under; (SCCp.
53, para 15}

(1) © The High Court ordinarily would not exercise -
its inherent jurisdiction to quash a criminal proceeding and, in
particular, a first information report unless the allegations
contained therein, even if given face value and taken to be

- correct in their entirely, disclosed no cognizable offence. (2)

For the said purpose the Court, save and except in very

" exceptional circumstances, would not look to any document
relied upon by the defence.

) (3)  Such a power should be exercised very
sparingly. If the allegations made in the FIR disclose
commission of an offence, the court shall not go beyond the’
same and pass an order in favour of the accused to hold
absence of any mens rea or actus reus. ‘

(4) Iftheallegation dlscloses a civil dispute, the
same by itself may not be a ground to hold that the criminal
proceedings should not be allowed to continue.”
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10. - Reverting back to this case, the main contention of the petltloner is
that two separate complaints were filed by the samiti under Section 190 Cr,PC.,
and two separate applications were filed in these two complaints under Section
156 (3) of Cr.P.C. The Magistrate has also issued two memo for calling the
report from the concerning police station. However, subsequently, when crime
number 934/12, quashment of which is sought by this petition, was registered
by the police station, Garha and Magistrate dismissed the complaints filed
under Section 190 of Cr.P.C., on the ground that after registration of Crime
the complaints under Section 190 of Cr.P.C., lost its relevance.

11. * Theleamed counsel for the samiti, i.e. respondent No.2 in this M.Cr.C.
No. 17070/13 stated that two complaints under Section 190 of Cr.P,C., were

filed as two separate offences were allegedly .committed by the present

petitioner. One when he interpolated the documents and again when such

~ documents were filed before the learned Civil Judge, Class-II and he tried to

obtain temporary injunction under order 39 Rule (1) & (2) of Cr.P.C., in his

favour, restraining the Municipal Corporation Jabalpur from removing the

+ construction made by him on plot No. 344-A or as alleged by the samiti on
plot No. 345. .

12.  After considering the rival contentions, I find that in fact so called
complaints by the samiti before the learned Magistrate under Section 190 of
Cr.P.C., were not complaints as such, but merely an application seeking
d]IeCtIOIl of the Magistrate to the police station for investigation and rcglstratxon
of crime allegedly committed by the petitioner. As such even, ifitis assumed
that two separate applications were not needed no harm was caused to the
petitioner. The police when he failed to produce the original documents,
registered the crime, mvestlgated the same and filed the charge sheet before
the learned Magistrate.

13.  Therespondent would have got an opportunity to defend himselfin
the Criminal Case, however, he did not appear before the Magistrate and

chose to remain abscondmg, and therefore, it is transpired from the record -

that the learned Magistrate passed an order on 30.11.2013, declaring the
present petitioner absconding under Section 299 of Cr.P,C., issued the
permanent warrant against the petitioner and consigned record of the Court,
to record room.

14.  Similarly two apphcatlons filed under Scctlon 340 of Cr.P.C,,alsodo
not cause any prejudlce to the present petitioner.

\Y
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15.  Theappellate Court which was hearing the Misc. Appeal and dismissed
the applications on the premise that application before the learned Civil judge,
Class-1I was pending for inquiry as contemplated under Section 340 of
Cr.P.C.. However, subsequently the original civil suit, from which the said
Misc. Appeal arose was dismissed in default. The application pending before
the learned Civil Judge remained unconsidered. Therefore, so far as this
petition under Section 482 of Cr.P.C., is concerned, it makes no dlﬁ'erence if
the police station Garha has reglstered the crime.

16.  Thenexiquestion arises for consideration is whether the crime can be
registered without there being a complaint by the learned Civil Judge, Class-
Il before whom such documents which were allegedly forged and interpolated.

Whereby on this point the judgment of the Hon'ble Supreme Court in the
case of Igbal Singh Marwah and Another Vs. Meenakshi Marawah and
another (2005) 4 SCC 370, in this case it was held that if interpolation and
forgery ‘was done outside the Court and as such, forged and interpolated
documents were filed before the Court, then embargo would by Section 195
(i) (b) (ii) of Cr.P.C., does not operate. It would be attracted only when
offence enumerated in the said provisions have been committed with respect
to documents, after they had been produced or given in evidence in any
proceedings in a Court i.e. during the time when the documents were in

‘custodia legis'.

17.  Inthis case, so far as the documents are concerned the allegations of
the samiti itself were that they were interpolated/forged prior to they being
produced before the Court and as such embargo put forth by Section 195 (1)
(b)(i1) Cr.P.C., do not apply.

18.  The counsel for the applicant also argues that the samiti slept overthe
alleged interpolation for 22 years then it started the proceedings against the
applicant. However, it may be observed here that alleged interpolated
documents were in custody of the applicant and when such interpolation came
to the knowledge of the samiti, it started the proceedings. It does not help the
applicant in any way.

19.  This brought us to the final question for consideration whether the
crime No, 934/12 registered against the petitioner is liable to be quashed.
The investigation in the aforesaid crime has already completed as above, the
chargé sheet has been filed as the petitioner is absconding in the case. The
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trial in-the case has been put under the abeyance awaiting points to the petitioner
ineéxecution of permanent warrant issued against him.

20.  The main question to be decided by the trial Court is whether the
documents pertaining to plot No. 344 and 344-A, were interpolated and forged
by the petitioner i.e. the matter of inquiry, inquired and not appropriate to
interfere in the matter. In this proceedings under Section 482 of Cr.P.C., the
grounds raised in this petition do not constitute ingredients necessary for
interfere in this proceedings under Section 482 of Cr.P.C., and therefore, I
find rio merit in this case, accordingly this petition is liable to be dismnissed,

21. . Nowwe may proceed to consider the Civil Appeal No. 2001/201 2,

this appeal filed under Section 341 of Cr.P.C. Against the order of learned
" Additional Sessions Judge by which he dismissed the application filed by the
appellant/samiti under Section 340of Cr.P.C.,as stated above. The aforesaid
apphcatlon was dismissed on premise that another application under the same
provision is pending before the Court of Civil Judge, Class-II pending inquiry
as contemplated by Section 340 Cr.P.C. However, as stated above again the
c1v11 suit was dismissed in default and therefore, proceedings under Section
340Cr. P.C.,before the learned Court of Civil Judge, Class-II could not attain
its Iogxcal conclusion. The basis for ﬁlmg these applications before the two
courts below was that the respondent Anil Singh Chouhan forged/interpolated
documents pertains to plot No. 344 and he filed the civil suit before the Court
of Civil Judge, Class-II and also filed an affidavit stating therein that he
purchased not one but two plats (sic:plots) from the samiti. This fact was false

and therefore, affidavit was also false. According to the appellant for filing the .

false affidavit attract provisions of Section 190 of Cr.P.C., and the Civil Judge
- class-II should have conducted preliminary inquiry and follow the procedure
as provided by the Section 195 of Cr.P.C.

22,  After going through the record it appears that while dismissing the civil
suit by the Civil Judge, Class-1I did not complete the inquiry under Section
340 Cr.P.C., and the application remained unconsidered when civil suit was
dismissed in default. As such, I find that this appeal deserves to be allowed.

23.  Accordingly, the Criminal Appeal is allowed with a direction that the
Civil Judge, Class-II before whom the civil suit was pending prior to its dismissal
in default shall conduct a brief inquiry as contemplated under Section 340
Cr.P.C., and shall proceed, depending upon outcome of the inquiry, according

L
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to the procedure laid down by the law.

24.  Accordingly, the Criminal Appeal No. 2001/2012 is allowed whlle
M. Cr C. No. 17070/2013 is hereby dismissed.

Order accordingly.
(LR [2015] M.P., 3113 -
MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice U.C. Maheshwari & Mr. Justice Sushil Kumar Gupta
‘M.Cr.C. No 12865/2012 (Jabalpur) decided on ] October, 2014-,

AJITA BAJPAIPANDE (SMT): - - it
Vs: . ) S e
STATE OF M.P. o ' : Non-apphcant

" Prevention of Corruptwn Act (49 of 1988), Sectmn 19 and
Criminal Procedure Code, 1973 (2 of-1974), Section 482 - Sanctwn -

" Observations were given by the trial Court while deciding Special case

pendlng agamst co-accused person observing that the prosecutlon
agency shall be at liberty to file fresh charge-sheet agamst the

.petltloner after obtaining the requls1te sanctlon from the competent

authority u/s 19 of Preventlon of Corruption Act - Held - It could not be
said that the sanction of the competent autherity dated 10. 07. 2013 was
influenced by any observation made by the trial Court in the lmpugned
judgment - Petition did not have any question which réquires any
consideration on merit for which this petltlon could be admitted for
final hearing - Appllcalon dlsmlssed ' (Paras 16 & 22)
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Cases referred :

- 'AIR 1964 SC 1, AIR 1964 SC 703,.(2007) 1 SCC page 1, AIR
1976 SC 789 = (1976) 2 SCC 128.

. Manish Datt with Rahul Sharma, for the applicant.
Pankaj Dubey, standing counsel of Lokayukt for the non-apphcant

ORDER

The Order of the Court was delivered by :
U.C. MaHESHWARL J. :- On behalf of the petitioner, this petition is preferred
under Section 482 of the Cr.P.C. to quash and set aside some findings of the
judgment dated 15.12.2011 passed by the 1st Additional Sessions Judge/
Special judge (constituted under the Prevention of Corruption Act, 1988) (in
short ‘the Act’) in Special Case No.12/2009 till the extent of making
observations that inspite the earlier order passed in Special Casé No.11/2007
~ vide dated'15.7.2009, discharging the petitioner in the lack of proper sanction
under section 19 of the Act by extending the authority to the prosecution to

file the charge-sheet against the petitioner after obtaining the sanction for .

prosecution from the competent authority, but the Court has neither been
apprised about any such proceedings nor any document in this regard has
been filed while the liability to perform such act was on the investigation agency,
with a further prayer to discharge the petitioner.

2. _The petitioner being member of the Indian Administrative Service was
posted for some period as Member (Finance) in the M.P. Electricity Board
(in short 'the Electricity Board') in the year 1996-97. On information of
ccommitting the corruption in the Electricity Board by its officials in purchasing
2.5to 10 Amperes and 5 to 20 Amperes Single Phase Energy Meters during

the period of posting the petitioner by which they had caused the financial loss .

to the Electric'ity Board and the Government in crores, an Enquiry ‘being Case
No0.29/98 was initiated. In such enquiry, prima facie it was established that
the alleged offence was committed by the officials of Elcctrlclty Board, on
which Enquiry Officer recommended for registration of the crime. After
éxamining his report; a Crime No.46/2004 was registered against officials of
Electericity (sic:Electricity) Board namely N.P.Shrivastava, S.K.Das Gupta,
Prakash Chand Mandloi, Basant Kumar Mehta, Mohan Chand and present
petitioner-Smt.Ajita Bajpdi Pande at Special Police Establishment, Lokayukt

Organisation, Jabalpur for the offence punishable under Section 13(1)(d) read

(]
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with section 13(2) of the Act and Séction 120-B of thé Indian Penal Code.
After holding the investigation on-establishing the ingredients of the alle ged
offence, against aforesaid S.K:Das Gupta, thé then Chadirman of the Electnclty
Board, Smt.Ajita Bajpai Paridey, Indian Administrative Service and Member
(T & D), the petitioner and against above mentioned other accused, the charge-
sheet as Special Case No.12/2009 for thelr prosecutlon under the aforesaid
offence was filed on dated 14.6.2007.

3. After ﬁhng the charge-sheet on behalf of the present petmoner and
S.K.Das Gupta, so also on behalf of Basant Kumar Mehta, the application
under Section 197 of Cr.P.C. with the prayer that in-the lack of requisite
sanction for their prosecution from the competent authority, they be excluded
and discharged from the alleged prosecution was filed. On consideration taking
into account that the petitioner being I.A.S. Officer is still working as a public
servant and in the lack of requisite sanction from the competent authority, the
cognizance of the alleged offence could not be taken against her, by allowing
her application, she was discharged- with further observation that the
prosecution agency shall be at liberty to file fresh charge-sheet against the
petitioner after obtaining the requisites sanction from the competent authority
under Section 19 of the Act, while such applications of the co-accused S.K.Das -
Gupta and Basant Kumar Mehta was dismissed by holding that they being
retired from the post of public servant, no sanction for their prosecution is
required against them under the provision of Section 197 of the Cr.P.C. or of
the Act. In such premises, on the basis of such earlier filed charge-sheet, the
- case was proceeded to hold the trial against the co-accused N.P.Shrivastava,
S.K.Das Gupta, Prakashchand Mandloi, Basant Kumar Mehta and Mohan
Chand. After holding the trial against such accused, on appreciation vide
impugned judgment dated 15.12.2011, all such co-accused have been .
convicted and sentenced under Section 13(1)(d) read with 13(2) of the Act
and section 120-B of the Indian Penal Code for R.1. 3 years with fine of
Rs.1,00,000/- in the earlier section while R.I. 6 months with fine of Rs.1000/-
in later. As per ﬁndlng of such: judgment, it was found that by the alleged act,
the accused have caused the loss of Rs.6,43,74, 900/-. On appreciation of
the evidence in the 1mpugned _]udgment in Paras 17,18 and 19, it was stated
as under: .
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under :-
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5. Aforesaid observations made by the trial Court in the impugned
judgment on appreciation of the evidence are challenged *in the present petition
on behalf of the petitioner stating that such observations being made without
extending any opportunity of hearing to the petitioner are not sustainable.
Such observations have prejudiced the right of the petitioner because on that
basis, the respondent-prosecution agency has again started the proceeding to
get the sanction for prosecution of the petitioner from the competent authority
to prosecute her under the aforesaid offence.

6. It is further case of the petitioner that subsequent to the aforesaid
order dated 15.7.2009 passed in Special Case No.11/2007 allowing her
application filed under Section 197 of the Cr.P.C. and discharging her, the
authority of the respondent had approached to the authority of State of
Madhya Pradesh i.e. Law and Legislative Department for grant of sanction
under Section 197 of the Cr.P.C. to prosecute the petitioner. On consideration,
the requisite sanction under Section 197 of Cr.P.C. for prosecution of the
petitioner for offence under section 120-B of the IPC was not given.
Simultaneously, it was also observed that no recommendation is made for
prosecution of the petitioner for the offence made punishable under section
13(1)(d) and 13(2) of the Act.
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7. It appears from the petition and the papers placed on behalf of the
petitioner, so also from the return and the papers placed with the return that
the aforesaid recommendation of the Law and Legislative Department of the
State of M.P. for not to grant the sanction w/s 19 of the Act for prosecution of
the petitioner under the aforesaid offence of the Act was conveyed to the
Government of India, Ministry of Personnel, Public Grievances and Pensions
Department of Personnel and Training, the competent authority to consider
the matter for grant of sanction under Section 19 of the Act to prosecute the
public servant working as an IAS Officer.

8. Alongwith the return of the respondent No.1, the sanction order dated
10.7.2013 alongwith the covering letter of the same dated 11.7.2013 is placed
. onrecord. From such sanction order and covering letter given by the aforesaid
competent authority of Central Government, it is apparent that after struck
down the recommendation of the State Government not to grant sanction for
prosecution of the petitioner, considering the available facts and circumstances
of the case, such competent authority of Central Government to grant sanction
has granted sanction under section 19 of the Act for prosecution of the
petitioner under the aforesaid offence of the Act.

9. As per return, subsequent to grant of aforesaid sanction dated
10.7.2013 by the competent authority of Central Government/Union of India
for prosecution of the petitioner, a charge-sheet has also been filed against
her by the authority of the respondent on 5.1.2014 in the Court of 1st Additional
Sessions Judge and Special Judge (constituted under the Act), Jabalpur as
stated in Annexure R/1. In such premises, the trial of the case is pending
against the petitioner.

10.  Asper further case of the petitioner, after refusing the sanction for her

prosecution vide order dated 24.10.2011 by the State authority, there was no
occasion in the matter with the authority of the Central Government/Union of
- India to reconsider the matter on the basis of the same facts and set of evidence
available in the case diary w/s 19 of the Act for grant of sanction to prosecute
the petitioner for the alleged offence of Section 13(1) (d) and 13(2) of the
Act. ) :

11.  Itisundisputed that this petition is not preferred for quashment of the
aforesaid sanction order dated 10.7.2013 given by the competent authority
of Government of India, Ministry of Personmel, Public Grievances and Pensions

N

(=~

4



LL.R.[2015]M.P. Ajita Bajpai Pande Vs. State of M.P. (DB) 3119

Department of Personnel and Training of the Government of India to prosecute
the petitioner. This petition is filed only against the above mentioned
observations given by the trial Court in the impugned judgment delivered

" against the co-accused. As per grievances of the petitioner such observations

being made without extending any opportunity of hearing to the petitioner are
not sustainable. But on the basis of such observations by stating the same to
be a finding of the trial Court, matter is being reconsidered by the authority to
grant the sanction for her prosecution. Such situation is prejudicing the right
of the petitioner and pursuant to it prayer to expunge such observations and
finding from the impugned judgment of the trial Court has been made.

12.  The petitioner's counsel after taking us through the petition as well as
papers placed on the record including the aforesaid interim order dated
15.7.2009 passed in the earlier filed charge-sheet whereby the petitioner was
discharged, the return and its annexed police report filed against the petitioner
under Section 173 of the Cr.P.C. and the aforesaid sanction order of the
competent authority of the Central Government dated 10.7.2013, argued that
by making aforesaid observations by the trial Court in the impugned judgment,
such Court has insisted the prosecution agency to get the fresh sanction for
prosecution of the petitioner and pursuant to that the respondent agency had
taken the steps and approached to the competent authority to consider the
process for grant of sanction and in such proceedings, the sanction for
prosecution of the petitioner has been granted by the competent authority of
the Central Government. Accordingly, the observations and finding of the trial
Court being prejudically affecting the right of the petitioner are not sustainable.
In continuation, he said that it is settled proposition of law that after application
of mind at the first instance if competent authority had refused the sanction for
prosecution then subsequently on the basis of the same record and the set of
facts, no sanction could be given contrary to the earlier order by the sanctioning

authority. He also argued that if any order or finding is given by any Court or

the authority without extending any opportunity of hearing to the affecting
parties, then the same is contrary to the principle of natural justice and the
same could not be sustained under existing law and prayed to expunge the

- aforesaid observation and finding of the trial Court given in the impugned

judgment in respect of the process relating to grant of sanction for prosecution
of the petitioner. In support of his contention, he has also placed reliance on
the cases of the Apex Court in the matter of Dr. Raghubir Sara Vs State of
Bihar and another reported in AIR 1964 SC 1 and in the matter of State of
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.Uttar Pradesh Vs. Mohammad Naim AIR 1964 SC 703. With these
submissions, he prayed for admission and allowing this petition.

13.  Onthe other hand, responding the aforesaid arguments Shri Pankaj
Dubey, learned standing counsel of the respondent-Lokayukt said that it is
apparent from the record that before filing the earlier charge-sheet in the Special
Court (constituted under the Act) as Special Case No.11/2007, on which the
cognizance on the matter was taken by such Court, the petitioner was already
transferred from the post of M.P. Electricity Board to some other Department
of the State or the Central Government and in such premises on the date of
taking cognizance by the Special Judge in such earlier filed charge-sheet,
although the petitioner was a public servant but was not working on the same
post of the Electricity Board and therefore, in view of the law laid down by
the Apex Court in the matter of Prakash Singh Badal Vs. State of Punjab
reported in (2007) 1 SCC page 1, sanction for her prosecution was not required
but contrary to this legal position, the Special Court vide order dated 15.7.2009
discharged the petitioner in the lack of requisite sanction for prosecution under
Section 19 of the Act. So firstly he said that in the aforesaid circumstances,
evern in the lack of sanction for prosecution under Section 19 of the Act, the
petitioner could be prosecuted effectively in the matter. In continuation he
said that in case sanction is required in the matter then in the existing legal
position, the petitioner being an IAS officer, her sanctioning authority was the
competent authority of the Central Government and not the Law and Legislative
Department or the G.A.D. of the State of Madhya Pradesh. So the refusal of
the sanction for prosecution of the petitioner under Section 120-B of the IPC
by the Law and Legislative Department of the State of M.P. vide order dated
24.10.2011 being passed without authority could not be deemed to be the
effective and admissible order in the eyes of law. Apart this according to such
order of the Law and Legislative Department of State of M.P. dated
24.10.2011 after refusal of the sanction to prosecute the petitioner for the
offence under Section 120-B of the IPC, such authority has recommended
not to grant sanction for.her prosecution under section 19 of the Act for
prosecution under section 13(1)(d) and 13(2) of the Act and it is apparent
. from the record that the recommendation was sent to the competent authority
of the Central Government. Where after taking into consideration the aforesaid
recommendation of the State of M.P., the same was struck down and in the
- facts and set of evidence available in the papers of the case diary, the requisite
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sanction dt. 10.7.2013 to prosecute the petitioner for the offence of Section
13(1)(d) and 13(2) of the Act was granted under the provision of Section
19(1) of the Act. As such the Law and Legislative Department or any official
of the State authority was/are not empowered to grant sanction for prosecution
of the petitioner. She being an 1AS officer, her sanctioning authority was/is the
Central Government and therefore, the order of refusal of sanction-by the
State is not having any worth in the matter and when the sanction for
prosecution of the petitioner was given by the competent authority of the
Central Government then the petitioner has no locus or authority to challenge
such sanction indirectly by way of challenging the abovementioned observations
and findings of the impugned judgment passed and delivered against the co-
accused by which each of them has been convicted and sentenced. In
continuation, he said that mere perusal of the sanction order dated 10.7.20 13
given by the competent authority of the Central Government of India, it is
apparent that for giving such sanction besides the record of the case diary
only recommendation letter of the Law and Le gislative Department of the
State of M.P. dated 24.10.2011 was taken into consideration'and the same
was struck down. Any finding or observation made by the trial Court in the
impugned judgment was not taken into consideration in any manrer by such
competent authority to consider and grant sanction, so in such premises it is
apparent that no right of the petitioner has been prejudiced in any manner on
the basis of the observations and findings made by the trial Court in the
impugned judgment. He further said that mere perusal of the aforesaid paras
of the impugned judgment referred by the petitioner's counsel, it is apparent
that anywhere in such paras, the trial Court has not given any direction to the
authority to initiate or proceed to obtain sanction against the present petitioner,
only in view of earlier order dated 15.7.2009 made some observation in
respect of the conduct of the respondent-prosecution agency by stating that
such authority after passing such interim order dated 15.7.2009 has not fulfilled
its duties, therefore, such observations could not be said that the same had
affected any right of the petitioner or prejudiced to her right in any manner.

'He further stated that there is no scope in the matter even for admission of

this petition and prayed for dismissal of this petition at the initial stage of
admission. In support of his contention, he placed reliance on the case of the
Apex Court in the matter of Parkast Singh Badal Vs. State of Punjab
reported in (2007) 1 SCC page 1, so also in the case of Hukam Chand

‘Shyamlal Vs. Union of India & others reported in AIR 1976 SC 789.
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14.  Having heard the counsel at length, keeping in view the arguments
advanced, we have carefully gone through the petition as well as papers placed
on record alongwith the interlocutory order dated 15.7.2009 passed in Special
Case No.11/2007 in which the impugned judgment has been passed
subsequently, so also the aforesaid sanction order of the Law and Legislative
Department of the State Government as well as the competent authority of the
Government of India by which the sanction for prosecution of the petitioner
has been granted. :

15.  Mere perusal of the concerning part of the impugned judgment referred
by the petitioner's counsel and reproduced above, it is apparent that the trial

Court anywhere has not directed the prosecution to take further steps to obtain

the sanction for prosecution of the petitioner. Such Court only stated about
aforesaid earlier order dated 15.7.2009 passed in Special Case No.1 1/2007
discharging the petitioner in the lack of appropriate sanction for prosecution
under Section 19 of the Act, so also made some observation with respect of
conduct of the prosecution agency stating that subsequent to interim order
dated 15.7.2009 the prosecution agency neither apprised the Court regarding
sanction nor filed any document in this regard, as such the same was duty of
the prosecution. Such observations could not be deemed that the same has
caused any prejudice to the petitioner. In any case, it could not be said that on
the basis of such observations, the prosecution agency has proceeded to the
competent authority of Central Government/Union of India for grant of sanction
to prosecute the petitioner.

16.  Itisapparent from the record that vide order dated 15.7.2009 while
discharging the petitioner from the Special Case No.1 1/2007 registered on

the basis of earlier filed charge-sheet, the trial Court has extended the authority

-to the respondent agency to file fresh charge-sheet against the petitioiner
(sic:petitioner) after obtaining the requisite sanction for prosecution from the
competent authority, although subsequent to that the Law and Legislative
Department vide dated 24.10.2011 has refused to grant sanction for
prosecution of the petitioner under Section 120-B of the IPC and also
recommended not to grant sanction for her prosecution in respect of the offence
of Section 13(1)(d) and 13(2) of the Act but from the aforesaid discussion, it
is apparent that the State of Madhya Ptadesh or its authority is not the
appointing authority of the petitioner and cannot remove her from service,
therefore, such State authority did not have any power or authority under the

-~
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law to consider the matter for grant of sanction for prosecution of the petitioner.
In the matter of the petitioner, the sanctioning authority was/is only the
Government of India, and the aforesaid Department of Central Government
after taking into consideration the aforesaid recommendation of the State of
M.P. dated 24.10.2011 and by striking down the same and in the available
set of evidence of the case has granted the sanction for prosecution of the
petitioner vide order dated 10.7.2013 and pursuant, to it, the charge-sheet
has also been filed and the trial of the same is probably pending before the
Special Court. So in such Premises it could not be said that the sanction of
the competent authority dated 10.7.2013 was influenced by any observation
made by the trial Court in the impugned judgment. So in such circumstances,
this petition did not have any question which requires any consideration on
merits for which this petition could be admitted for final hearing.

17.  Inthe case of Hukam Chand Shyamlal Vs. Union of Indig & others
AIR 1976 SC 789=(1976) 2 SCC 128, it was held as under;

"18. It is well settled that where a power is required to.be
exercised by a certain authority in a certain way, it should be
exercised in that manner or not at all, and ali other modes of
performances are necessarily forbidden. It is all the more
necessary to observe this rule where power is of a drastic
nature and its exercise in a mode other than the one provided,

will be violative of the fundamental principles of natural
justice........ !

18.  Inview of aforesaid principles of the cited case, at the initial stage
only the competent authority of the Central Government as appointing authority
of the petitioner was empowered to grant sanction. Ultimately the same was
granted by such authority vide order dated 10.7.2013, so in view of such
sanction of the competent authority, the order of refusal of sanction and
recommendation, for not grant of such sanction, of the Law and Legislative
Department of the State of M.P. dated 2410.2011 is not helping to the
petitioner in any manner and in such premises, by admitting this petition,
contrary to law the petitioner could not be permitted to rely on such sanction
order dated 24.10.2011 by ignoring the sanction of the competent authority
of Union of India dated 10.7.2013. -

19.  Wedeem fit to consider this matter in the light of the case law of the
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Apex Court in the matter of Parkash Singh Badal Vs. State of Punjab
reported in(2007) 1 SCC 1 (supra) also. In such case, it was held as under:-

19.  InHabibulla Khanv. State of Orissa and Anr. (1995
(2) SCC 437) it was held as follows:

'12. However, it was contended that while the Governor had
given sanction to prosecute the Chief Minister when he
continued to be an MLA in R.S. Nayakv. A.R. Antulay, the
question whether the sanction was necessary to prosecute an
MLA as a public servant did not arise. It was, thercfore,
contended that although the offence alleged to have been
committed during the appellants' tenure as Ministers, the
" appellants continued to be MLAs and, therefore, as public
servants on the day of the launching of prosecution and hence
sanction of the Governor under Article 192 of the Constitution
was necessary. This question has also been answered in R.S,
Nayak v. A.R. Antulay. Referring to this Court's decision in
State (S.P.E., Hyderabad) v. Air Commodore Kailash
Chand this Court held : (R.S.Nayak case SCC pp. 208-09,
paras 25-26): '

"We would however, like to make it abundantly clear that if the
two decisions purport to lay down that even if a public servant
‘has ceased to hold that office as public servant which he is alleged
to have abused or misused for corrupt motives, buton the date of -
.. taking cognizance of an offence alleged to have been committed
by him as a public servant which he ceased to be and holds an
"~ entirely different public office which he is neither alleged to have
misused or abused for Corrupt motives, yet the sanction of
authority competent to remove him from such latter office would
be necessary before taking cognizance of the offence alleged to
. have been committed by the public servant while holding an office
which he is alleged to have abused or misused and which he has
ceased to hold, the decisions in our opinion, do not lay down the
correct law and cannot be accepted as making a correct
interpretation of Section 6.

Therefore, upon a true construction of Section 6, it is implicit

. F
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therein that sanction of that competent authority alone would
be necessary which is competent to remove the public servant
from the office which he is alleged to have misused or abused
for corrupt motive and for which a prosecution is intended to
be launched against him."

20.  The principle of immunity protects all acts which the
public servant has to perform in the exercise of the functions
of the Governmerit. The purpose for which they are performed
protects these acts from criminal prosecution. However, there
is an exception. Where a criminal act is performed under the
colour of authority but which in reality is for the public servant's
own pleasure or benefit then such acts shall not be protected
under the doctrine of State immunity.

23.  The main contention advanced by Shri Venugopal
Learned senior counsel appearing for the appellant is that a
public servant who continues to remain so (on transfer) has
got to be protected as long as he continues to hold his office.
According to the learned counsel, even if the offending act is
commiitted by a public servant in his former capacity and even
if such a public servant has not abused his subsequent office
still such a public servant needs protection of Section 19(1) of
the Act. According to the learned counsel, the judgment of
this Court in R.S. Nayak's case holding that the subsequent
position of the public servant to be unprotected was erroneous.
According to the learned counsel, the public servant needs
protection all throughout as long as he continues to be in the
employment. '

24.  Thepleais clearly untenable as Section 19(1) of the
Actis time and offence related.

26.  Theunderlying principle of Sections 7,10, 11, 13 and
15 have been noted above. Each of the above Sections indicate
that the public servant taking gratification (Section 7), obtaining
valuable thing without consideration (Section 11), committing
acts of criminal misconduct (Section 13) are acts performed
under the colour of authority but which in reality are for the

3125



3126 Ajita Bajpai Pande Vs. State of M.P. (DB) LL.R.[2015]M.P.

public servant's own pleasure or benefit. Sections 7, 10, 11,

. 13 and 15 apply to aforestated acts. Therefore, if a public
servant in his subsequent position is not accused of any such
ctiminal acts then there is no question of invoking the mischief
rule. Protection to public servants under Section 19(1)(a) has
to be confined to the time related criminal acts performed under
the colour or authority for public servant's own pleasure or
benefit as categorized under Sections 7, 10, 11, 13 and 15.
This is the principle behind the test propounded by this court,
namely, the test of abuse of office.

20. Inview of aforesaid, if the case in hand is examined then it is apparent

that on the date of alleged offence, the petitioner was posted as Member

(Finance) in the M.P. Electricity Board and as alleged committed the alleged

offence but subsequent to that she was transferred to other Department of
Central Government and therefore, although she was remained to be public

servant after posting in other department but looking to the principles laid

down in the aforesaid citied case, if before taking the cognizance in the matter,

the concerning public servant/officer has already been transferred to some

other Department of the State or other authority then to prosecute such public
servant/officer, sanction under section 19(1) of the Act is not required and
such principle is directly applicable to the present case. So in such premises,

mere on the basis of observations and findings of the trial Court in the impugned
judgment of earlier filed charge-sheet decided against the co-accused and

specially when competent authority of Government of India has not given the

alleged sanction of prosecution of petitioner on the basis of any of such
observations of the impugned judgment then, by admitting this petition, the

petitioner cannot be permitted to misuse the process and the procedure of
law to prolong the trial of criminal case filed against her after obtaining the

requisite sanction for her prosecution from the competent authority of Central

Government. In the aforesaid premises, we are also of the view that this petition

could not be admitted even for expunging any observation or finding of the

impugned judgment of the trial Court.

21.  So far as the case laws in the matter of Dr. Raghubir Sara Vs. State
of Bihar and another reported in AIR 1964 SC 1, and State of Uttar
Pradesh Vs. Mohammad Naim AIR 1964 SC 703 cited on behalf of the
- petitioner are concerned, after going through the same, this Court did not
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have any dispute regarding principles laid down in those cases but in the
aforesaid explained circumstances of the case at hand, any of such cited case
law being distinguishable on facts is not helping to the petitioner even for
admission of this petition.

22.-  Inview of aforesaid discussion, we have not found any substance in
the petition even for admission. Consequently it being devoid of any merit
deserves to be and hereby dismissed. .

Application dismissed.

LL.R. [2015] M.P., 3127
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 7216/2013 (Indore) decided on 28 November, 2014

ABDUL RASHID ...Applicant .
Vs. :
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 216 and Penal
Code (45 of 1860), Section 505(2)(1) - Alteration of charge - Objectionable
literatures and pamphlets were found in possession of applicant - However,
to prima facic make out a case u/s 505(2)(1), there should be publication
and circulation - No permission was granted u/s 196 of Cr.P.C. for offence
u/s 505(2)(1)- Prima facie offence u/s 505(2)(1) of I.P.C. not made out -
Order altering the charge set aside. (Paras 6 to 8)
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Case referred :
1997(7) SCC 431,

Aﬁuj Bhargava, for the applicant.
Himanshu Joshi, P.L. for the non-applicant/State.
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ORDER

ALOK VERMA, J. :- This application under section 482 of Cr.P.C is
directed against the order passed by the learned 3rd Additional Sessions Judge,
Indore in Criminal Revision no. 468/2012 which in its turn was directed against
the order passed by the learned JMFC, Indore in Criminal Case no. 9838/
2001.-Learned Revisional Court upheld the order passed by learned JIMFC
and therefore, this application under section 482 of Cr.P.C is filed for quashing
the orders passed by both the courts below.

2. The brief facts for disposal of this application are that the present
applicants along with other co-accused are facing a trial under sections 153-
A and 188 of IPC as Criminal case no. 9838/2001.

3. According to the present applicants, prosecution evidence was closed
on 23/02/2011. The prosecution moved an application on 24/02/2011 for
further examining some witnesses which was allowed. However, the
prosecution did not avail the opportunity and the case was fixed for final
arguments. On 16/08/2011, final arguments were heard and the case was
fixed for judgment. On 23/08/2011, the prosecution moved an application
under section 311 of Cr.P.C for recalling of certain witnesses, which was
dismissed by the trial Court. Howevet, the Revisional Court allowed the
application and the High Court set aside the order. The prosecution again -
moved an application on 12/04/2012 and then on 20/04/2012, the prosecution
moved an application under section 216 of Cr.P.C for altering the charge. The
Court vide order dated 10/05/2012 altered the charge and charge under section
505(2) of IPC was added.

4. The application was filed under section 216 of Cr.P.C by the
prosecution who defeat the order passed by various courts dismissing their
application under section 311 of Cr.P.C. The prosecution wants to recall the

witness O.P. Kujur. When the prosecution failed, the present application was
filed. .

5. I have gone through the impugned order. The learned Revisional Court
did not accept this submission of the present applicant that the offence under
section 505(2)(1) of IPC is a minor offence in respect of the offence under
section 153-A and 188 of IPC and therefore, no separate charge was required.
Relying on the judgment delivered in the case of Bilal Ahmad Kalu Vs. State
reported in 1997 (7) SCC 431, the learned Revisional Court observed that
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these are two different offences and also observed that the pamphlets and
literatures were seized from the possession of present applicant for promoting
feeling of enmity, hatred or ill-will between different religious or racial or
linguistic or regional groups or casts or communities. However, after going
through the judgment of Hon'ble Supreme Court delivered in the case of Bilal
Ahmad (Supra), in which, the Court observed in para 10 as under :

“The common ingredient in both the offences is promoting
feeling of enmity, hatred or ill-will bétween different religious
or racial or linguistic or regional groups or castes or
communities. Section 153A covers a case where a person by
"words, either spoken or written, or by signs or by visible
representations” promtes or attempts to promote such feeling.
Under Section 505(2), promotion of such feeling should have
been done by making and publishing or circulating-any -
statement or report congaining rumour or alarming news.

and then in para 12 as under under :

“The main distinction between the two offences is that
publication of the word or representation is not necessary under
the former, such publication is sine qua non under Section 505,
The words "whoever makes, publishes or circulates” used in
the setting of Section 505(2) cannot be interpreted disjunctively
but only as supplementary to each other. If it is construed
disjunctively, any one who makes a statement falling within the
.meaning of Section 505 would, without publication or
circulation, be liable to conviction. But the same is the effect

* with Section 153A also-and then that Section would have been
bad for redundancy. The intention of the legislature in providing
two different sections on the same subject would have been
to cover two different fields of similar colour. The fact that
both sections were included as a package in the same amending
enactment lends further support to the said construction, ©

6. - After going through these two paragraphs, it is clear that under section
505(2)(1) of IPC, promotion of such feelings should have been done by
making publishing or circulating any statement and these three words should
be read conjunctively and not disjunctively. As such, there should be
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publication and circulation in the present case, however, only objectionable
literatures, pamphlets were found in the possession of present applicant.
Permission of the State Government as required under section 196 of Cr.P.C
was grantéd only in respect of section 153-A and not under section 505(2)(1)
of IPC which is also require under section 196 of Cr.P.C.

7. As such, in my opinion, altering the charge at such a late stage, without
considering prima facia, the charge will make out or not, the courts below
erred while holding that the charge under section 505(2)(1) of IPC prima
facia (sic:facie) is made out on the same facts as alleged in the charge sheet. In
such situation, I find that this application deserves to be allowed.

8. Accordingly, present application is allowed. The impugned order
passed by the learned Revisional Court in Criminal Revision no. 468/2012
dated 02/07/2013 and the order passed by learned JMFC, Indore in Criminal
Case no. 9838/2001 dated 10/05/2012 are set aside. The learned trial Court
is directed to hear final arguments in the case and dispose of the case within
three months after receiving certified copy of this order. Office is directed to
immediately return back the records of the lower Court along with a copy of
this order.

9. With such observations and directions, present applications stands
disposed of.

C c as per rules.
Application disposed of.

LL.R. [2015] M.P., 3130
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 5306/2014 (Indore) decided on 28 November, 2014

ASHOK AGRAWAL ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974}, Section 482 - For
quashment of FIR. - Cognizance taken by Magistrate on the letter issued
by District Magistrate for offence u/s 188 of IPC - Held - Without complaint
cognizance could not be taken - F.LLR. and proceedings before Magistrate
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quashed - Applicant discharged u/s 188, IPC. (Paras 2'to 4)
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Cases referred : _
2014 (1) JLJ 326, (2010) 9 SCC 567.

Nilesh Agrawal, for the applicant.
Manish Joshi, P.L. for the non-applicant/State.

ORDER

ALOK VERMA, J. :- This application under section 482 of CtP.Cis
directed against the order passed by learned 1st Additional Sessions Judge,
Ratlam in Criminal Revision no. 76/2014. which in its turn, directed against
the order passed by learned Judicial Magistrate Second Class, Ratlam in
Criminal Case no. 2274/2011 dated 11/04/2014.

2. The facts necessary for disposal of this application are that on

29/08/2011, a charge-sheet was filed under section 188 of IPC on-the ground
that the present applicant promulgated the order passed by the District
Magistrate under section 144 of Cr.P.C and in violation of the order, he sold
textbook and notebook. By the impugned order dated 11/04/2014, the learned
Judicial Magistrate considered the charge sheet and the objection raised by
the present applicant that without any complaint filed by the District Magistrate,
cognizance cannot be taken by the Magistrate under section 195 of Cr.P.C.
The learned Courts below observed that the District Magistrate Rajendra
Sharma addressed a letter dated 23/08/2011 to the Chief Judicial Magistrate,
Ratlam and it was expected in the letter that the Court would take cognizance
of the offence. Placing reliance on the judgment of Hon'ble Division Bench of
this Court delivered in the case of State of M. P. and other Vs. Jyotiraditya
Sindhiya reported in 2014 (1) JLJ 326, the case of the present applicant
before the lower Court was that the cognizance under section 188 of IPC
cannot be taken on charge-sheet filed by the police and can be taken only on
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the complaint filed by the District Magistrate whose order was disobeyed.
However, the Revisional Court observed that in none of the cases cited by the
present applicant before him , the complaint as was present in the form of
letter dated 23/08/2011 was present, and therefore, the Revisional Court
obsérved that due to the letter dated 23/08/2011, the impugned order passed
by the learned Judicial Magistrate was legal and no interference is.called for.
Under that premise, the revision was dismissed.

3. I have gone through the judgment of Hon'ble Division Bench delivered
in the case of Jyotiraditya Sindhiya (supra ), wherein it was held that the
offence cannot be registered by police in view of the provisions of section
195 of Cr.P.C under section 188 of IPC. The Division Bench also relied upon
the principles laid down by the Appellate Court delivered in the case of C.
Muniappan and others Vs, State of Tamil Nadu reported in (2010) 9 SCC
567 and held that without complaint as defined by section 2(d) of Cr.P.C,
cognizance cannot be taken under section 188 of IPC. Applying ratio of the
case of Jyotiraditya Sindhiya (supra ), I find that cognizance could not be
taken by the Magistrate on the basis of FIR registered by police in Crime no.
124/2011. The defects cannot be cured merely by a letter by the District
" Magistrate addressed to the Chief Judicial Magistrate. In such situation, I find
that this application filed under section 482 of Cr.P.C deserves to be allowed
and the impugned order passed by the learned Revisional Court and the Judicial
Magistrate are liable to be set aside.

4, Accordingly, this application is allowed. The impugned order passed
by the learned Revisional Court in Criminal Revision no. 76/2014 dated
19/06/2014 and the order passed by the learned Judicial Magistrate in Criminal
Case no. 2274/2011 dated 11/04/2014 are set aside. The FIR arising out of
Crime no. 124/2011 registered by police station — Station Road, Ratlam under
section 188 of IPC is quashed and also the proceedings before the learned
Judicial Magistrate in Criminal Case no. 2274/2011 are quashed. The present
applicant is discharged from the charge under section 188 of IPC.

With the aforesaid observations and the directions, present application
stands disposed of.

- Ccas perrules.

Application allowed.
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MISCELLANEOQOUS CRIMINAL CASE
Before Mr. Justice Subhash Kakade
M.Cr.C. No. 12258/2015 (Jabalpur) decided on 27 October, 2015

MAHENDRA KUMAR PATEL ...Applicant
Vs. ' : .
" SINDH HARDWARE STORE - ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 315, 317 -
To produce defence evidence - Accused was permitted to appear as a
defence witness u/s 315 of Cr.P.C. - His examination in chief was
recorded and cross examination was deferred - On next day, he could
not appear due to ill health and appllcatlon u/s 317 was allowed and
case was adjourned - On adjourned date the trial court closed the rlght
of accused - Held - There is no reason on record for refusal te produce
defence evidence particularly cross examination of applicant - - To deny
a litigant an opportunity is against criminal justice delivery system -
Every party has right to be allowed sufficient opportunity to put up his
case as well as his defence - Order of trial court set aside.

(Paras 14 to 16)

S FRT WAL, 1973 (1974 BT 2), GTNIY 315, 317 — AT AT -

T #ed 2F — AN, B GRT 315 @ AW ARYe H g9 weh @
wq ¥ Suler B &Y argafy @ T — sweTr gEy e sftfalag fear
T U9 aRadEer sy fRar T or — s R, 9% | @ @
FROT TURA &1 g GBI ¢F ORI 317 & Al AT dux foar
& wvT wIfia fRar mar — e e @t faErer | 1 atga
T AftreR T WY faar — ffeifRa — 94 a1 g $39 9 PR
FT HF FRT AfdE W TE Y w9 ¥ adEs o7 afuaedeor —
AEFHR. T ATER 2% ¥ TFR ST ARG AW g9 @ fww @
— TAT THPR T IfeR & fF 99 Ju 9499 @ Ay € A9AT AHROT
mamﬂmwfwmmﬁmaﬁ ﬁimwwrmraamméw
YT |

Cases referred :
AIR 1968 SC 1050, (2010) 7 SCC 263, (1998j 8 SCC 612.
Ravendra Shukla, for the applicant. -



3134 MK. Patel Vs. Sindh Hardware Store LL.R.[2015]M.P.
ORDER

* SunasH Kaxab, J. :- This petition under Section 482 of the Criminal
Procedure Code, 1973, hereinafter referred to as “the Code™ has been filed
by the applicant/accused against the impugned order dated 19.06.2015 passed
~in Criminal Case No. 454/2015, by Judicial Magistrate First Class,
Hoshangabad, whereby the Magistrate closed the right of the applicant for
producing defence evidence.

2. The respondent/oomplamant has filed criminal case agamst the applicant
for commission of offence punishable under Section 138 of the Negotiable
Instrument Act (66 of 988) (sic:26 of 1881), hereinafter referred to as “the
Act”, before learned trial Court. It was alleged that the applicant has purchased
the agricultural equipmerits on credit and payment was made through a cheque
. ‘bearing No.022644 dated 08.06.2010 payable at Axis Bank, Hoshangabad,
when the respondent deposited the cheque in his bank it was dishonored due
to mis-match signature of the applicant.

3: " Factsleading to present dispute-summarieé‘ as that, plea of the applicant
‘is that he does not purchased any agricultural equipments from the respondent;
‘however his brother purchased the same and also made the payment by cash.
While applicant examined under the provisions of Section 313 of the Code he
has specifically denied all evidence put forth against him. The applicant
.voluntarily come forward to give evidence by written request and enters in
witness box. When the case was fixed for evidence of the applicant and his
w1tnesses, the applicant could not appear before learned trial Court due to
illness and has filed an application under Section 317 of the Code for exemption
of his personal presence, which were allowed but, learned trial Courtclosed
the right of the applicant to produce the defence evidence on the ground that’
the applicant has already taken more time for the same purpose.  ~

4. . .- Shri Ravendra Shukla, learned counsel for the applicant submitted
that Iearned trial Court has committed grave error in not extending the time for
iadducmg the evidence for properly defend the case, hence the impugned order
deserves to be set aside asit is against the cardinal principle of natural justice
that every party should be allowed reasonable opportunity to prove its case.

5. Having heard learned counsel for the applicant, perused the impugned
order and after going through the available record the Court is of the opinion
that this petition deserves to be allowed.

6. Section 315 of the Code. Accused person to be competent witness

What is required for availing of the benefits as per the provisions
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coritained in the section 315 of the Code are:-
(1) that there must be a trial in the criminal court;

(2) berson,applyihg to be examined under the provisions of the said
provisions would be necessarily an accused;

{(3) when the stage of invoking the provisions of the said Act has reached
i.e. to say after conclusion of record of evidence of the prosecution followed by
the explanations/submissions of the accused as required under sec. 313 of the
Codeis over; : . .

(4) the evidence of such accused will to on oath as a witness;

(5) such evidence must be in disproving of the charges made against
him or any person charged together with him at the trial is last requirement.

7..  Thepertinent aspect is that such evidence must be in disproving of the
charges made against him or any person charged together with him at the
same trial. Hence, the nature of evidence cannot be for strengthening the case
of the prosecution to prove guilt of any of the accused, but must be in disproving
of the charges made against him. This position is cemented by prohlbltlng any
of the parties from commenting on the failure of the accused to examine himself
onoathasa w1tness

8. Thereisno compulsion involved in examination of the accused under
sec. 315 of the Code. Art. 20(3) of the Constitution cannot be invoked to
challenge the constitutionality of this section- Tukaram G Gaokar vs. R. N.
Shukla and others, AIR 1968 SC 1050.

9. Therefore, this section nowhere i Imposes any obli gatlon onthe Court to
explain to the accused regarding his right to examine himself as a defence witness.

10.  The Apex Court in case of Selvi and others vs. State of Karnataka,
reported in (2010)7 SCC 263 observed that even though any accused is a
competent witness in his/her own trial, he/she cannot be compelled to answer
questions that could expose him/her to incrimination and the trial Judge cannot
draw adverse inferences from the refusal to do so.

11 But, oncethe accused volunteers to give evidence by written request and '
enters the witness box, he subjects himselfto all the liabilities of an ordinary witness.

12.  The Apex Court in case of Gajendra Singh and others vs. State of
Rajasthan, reported in (1998)8 SCC 612 observed that once the court allows
the application of the accused to be examined as a defence witness and



3136 ~ M.K. Patel Vs. Sindh Hardware Store L.L.R.[2015]M.P.

commences recording his evidence, he cannot be denied opportunity to produce
his documents merely because he did not produce the same earlier.

13.  The accused person was earlier allowed to be examined under sec.
315 of the Code, but he did not choose to depose. The defence evidence was
thereafter closed after giving adequate opportunities to the defence. Inthe
circumstance the plea of violation of natural justice has no legs to stand upon.

14.  Inlightofabove discussed legal position, these facts required to be repeated
that after statements recorded under the provisions of Section 313 of the Code
the appellant/accused Mahendra Patel chooses to examine himselfas witness to
disproving of the charges made against him and after obtaining required permission
under the provisions of Section 315 of the Code his examination-in-chief was also
- recorded on dated 16.05.2015 but, cross-examination was deferred. On the next
date of hearing 19.06.2015 while the appellant was not present his application for
exemption under the provisions of Section 317 of the Code were allowed but,
when learned counsel for the appellant prayed for time to produce the defence
evidence learned trial Court vide impugned order rejected the prayer and fixed
the case for final hearing on 26.06.2015.

15.  Itis manifestly clear that when learned trial Court found the absence of
appellant justified and also allowed the application filed under the provisions of
Section 317 of the Code hence, any just reason was not on record for refusal to
produce defence evidence particularly cross examination of the applicant.

16.  To deny alitigant an opportunity on grounds, as discussed above is
against the criminal justice delivery system. At this juncture, this cardinal
principlé of natural justice requires to be repeated that every party has right to
'bé allowed sufficient opportunity to put up his case as well as his defence and
reason is simple that the other party will also be at liberty to rebut itand can
produce evidence for its rebuttal.

17.  Inlight of above facts and circumstances of the case by allowing this
petition, the order passed by learned trial Court is hereby quashed. Parties
shall appear personally or through their counsel before learned trial Court
(Judicial Magistrate First Class, Hoshangabad) on dated 19.11.2015.
Thereafter, learned trial Court will give an opportunity to the applicant to
produce his defénce evidence. At the same time, learned trial Court will also
made available appropriate opportunity to the respondent to rebut defence
evidence put up by the applicant and also allow the respondent to produce
further evidence for rebuttal, if so desire.

Petition allowed.
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