CONTAINING-CASES DECIDED BY THE SUPREME COURT OF INDIA AND
THE HIGH COURT OF MADHYA PRADESH

)
7 4

Year-7 \&‘2“4\%
Vol.2




B
,

-

—

LAW REPORTING COMMITTEE OF ILR, M. P. SERIES
2015
PATRON

Hon'ble Shri Justice A.M. KHANWILKAR
Chief Justice

e

CHAIRMAN
Hon'ble Shri Justice S.K. SETH

MEMBERS

Shri Ravish Chandra Agarwal, Advocate General, (ex-officio)
Shri Rajendra Tiwari, Senior Advocate '
Shri P. R. Bhave, Senior Advocate
Shri Kishore Shrivastava, Senior Advocate
Shri G.S. Ahluwalia, Advocate, Editor, Member & Secy. (ex-officio)
Shri Manochar Mamtani, Principal Registrar (Judl.) (ex-officio)

SECRETARY _
Shri Akhil Kumar Srivastava, Principal Régistrar (ILR)

P et p— U S — — N Ty — p— . l— p— — T— — B b — e — — —

EDITOR -+ 'Shri G.S. Ahluwalia, Advocate, Jabalpur -
(Part-time)

REPORTERS - Shri Arun Shukla, Advocate, Jabalpur
(Part-time) Shri Aditya Choubey, Advocate, Jabalpur

Shri Rajendra R. Sugandhi, Advocate, Indore
Shri GK. Sharma, (Honorary), Gwalior

IN-CHARGE - Shri Anil Pawar, Assistant Registrar
(ILR Section) '

PUBLISHED BY : SuriAxmL KUMAR SRIVASTAVA
PRINCIPAL REGISTRAR (ILR)

D Ml e — ey e S e f—— — — — P e — — — S famt S — — — — —



2 TABLE OF CASES REPORTED

 (Note : An asterisk (*) denotes Note number)

Abhilasha Sharma (Smt.) Vs. Smt. Saroj Devi
Aditya Singh Sengar Vs. State of M.P.
Ankur Trivedi Vs, State of MLP.

Asha Prajapati (Smt.) Vs. Chhidamilal
Ashish Kumar Vs. State of MLP.

Ashok Prajapati Vs. State of M.P.

Beena Dehariya Vs. Vimal Dehariya

Chaitu Singh Gond Vs. State of M.P.

Citibank N.A. London Branch Vs. M/s. Plethico
Pharmaceuticals Ltd.

Commissioner of Income Tax-I Vs. M/s. M.P.
Financial Corporation

Deedar Singh Dhillan Vs. Preetpal Singh Chadda
Digvijay Singh Vs. State of M.P. -
Dinesh Kadam Vs, State of M.P.

Ekta Shiksha Prasar Samiti, Chhatarpur Vs.
Dr. Harisingh Gaur University

Executive Engineer, M.P.PK.V.V.C.L. Vs. Smt. Malti Bai
Gopal Vs. State of M.P.

Indore Development Authority Vs. Burhani Griz
Nirman Sahakari Sansthan Maryadit

Kallu Khan Vs. Wakf Intajamiya Committee
Kamal Singh Sisodia Vs. Smt. Rama Sisodia
Kamlesh Jain (Smt.) Vs. Smt. Kusum Bai -
Kishanlal Vs. Abdul Wahid

M.P. Singh Bargoti Vs. State of M.P.

(DB)...
L]

(DB)...

1165

1204

L F2
. ¥3
©B)...

1352

...1175

(DB)..

(DB)

1343

4

...%5

...1368

(DB)...

1230

1217

(DB)

.. %6

1332
...1338

(DB)...

(DB)

1145
LT
. *8
...*%9

...*10
(8C)...

1133



TABLE OF CASES REPORTED

Madhu Janiyani Vs. State of M.P.
Madhusudan Tiwari Vs. Shyam Sunder B
Madhvendra Vs. Secretary, Union of India
Mahesh Rawat Vs. Raj Kumari
Maksood Ahmad (Rui Wale) Vs. Smt. Sharifunnisha
Mansingh Rajpoot Vs. State of M.P,
. Munna Vs. State of MLP.
Niharika Singh Vs. State of M.P. .
 Omprakash Meena Vs. State of M.P. .
Pradumna Vs. State of ML.P.
Prem Narayan Patidar Vs. Municipal Corporation, Bhopal
R.B. Dubey (Dr.) Vs. State of M.P,
Rajendra Kumar Verma Vs. State of M.P.
Roop Singh Bhil Vs. State of M.P.
Sanjay Ku. Sahu Vs, State of M.P.
Sanjay Mourya @ S.K. Mourya Vs. fJnion of India
Santosh Choubey (Dr.) (Ms.) Vs. State of M.P.
Saqib Khan Vs, Ravindra Suri

Sayed Akhtar Ali (M/s.) Vs. General
Manager, Western Railway .

Sneh Farms & Agro Products Ltd., Indore Vs.
Pankaj Agrawal

State of M.P. Vs. Anshuman Shukla

* kK k ok & ok ok ok

3

...1316
...1379
..1211

L
...1325
L *12

(SC)...1123

(DB) ...*13

(DB)...1142

*14
...1223
.. 1179

(DB)...1284
..1311
...1189

(DB)...1138

(DB)...1199

...1280

L

...1191
(SC)...1111



4 INDEX
(Note : An asterisk (*} denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 12 —
Destruction of suit premises — Decree of eviction passed against
appellant — Suit house collapsed during the pendency of the appeal —
House in question was leased out and not the land — Therefore, no
cause of action survives with the collapsing of suit premises — Second

Appeal dismissed. [Kishanlal Vs. Abdul Wahid] . *10 .

YT 0T IR 77 (1961 BT 41), GRT 12 — 17 RV &t 7
faar arar — afienedf @ freg freras @ femt uiRa 91 € — anfia @faa
WA & I A AST T T — UG AS U W aw on sk
T f& qfr — gl ey yRER & 28 W & 9 @ BIE a1 FRor T
Faar — fadw afd =Re | (Faaara fa. ssga aifes) .. *10

Accommodation Control Act, M.P. (41 of 1961), Section 12(1){(a)

—~ Arrears of rent — Demand notice — Non service of notice on tenant

before filing of the suit — Decree u/s 12(1)(a) could not have been passed
—Decree u/s 12(1)(a) set aside. [Maksood Ahmad (Rui Wale) Vs. Smt.
Sharifunnisha] © ...1325

_ I [FT7T FETT, A, (1961 BT 41), mvrrzﬁ)((f)—m_s"aﬂaw
— 7T Fifew — aig wE oY @ yd afiEmd o e ariler E # S

— aRT 12(1)(Q) B Fwfa foa MR = 4 51 Gl — aRr 12(1)(Q) @ aAwla

fe@l o | (FPYRE AEWg (W8 arel) fa. sl wrgfem) ...1325

Accommodation Control Act, M.P. (41 of 1961), Sections 12(1)(a)
& 12(1)(e) and Civil Procedure Code (5 of 1908), Section 100 — Substantial
question of law — Decree of eviction passed u/s 12(1)(a) and 12(1)(e) —
Admission of appeal —Appeal could not be admitted for final hearing even
on establishing that decree on ground of Section 12(1)(a) of the Act is not
sustainable because thje decree has been passed on the ground of section
12(1)(e) of the Act also —Appeal dismissed, [Maksood Ahmad (Rui Wale)
Vs. Smt. Sharifunnisha] ...1325

®TT T g, TH (1961 @7 41), GIeT 12(1)(%) 7 12(1)(5) vF
fefder afear afear (1908 #1 5) GRT 100 — f&fer 7 WNarT 797 — 91
12(1)(T) sz 12(1)}(3) @ Favia el HT femt R ~ arfie &Y TEIar —
TE wnfig fF o= w A A st @) g 12(0)(Q) @ serR w®
T @A g T, wife sftfeer @ arr 12 (1)E) $ e w® o fa
. UG B g 7, adid Bt ifaw gard e e T @A S wddr — snfi

. Y
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9IRY | (F5YR AeTe (B ard) fa #Prely g frem) ...1325

Accommodation Control Act, M.P. (41 of 1961), Section 12(1 )(e)
—~ Bonafide requirement for residential purpose - Relationship of
landlord and tenant — Tenant not filing written statement and adducing
any evidence — Pleadings and evidence of the landlord unrebutted —
Trial Court ought to have passed decree u/s 12(1)(e) of the Act on the
basis of unrebutted pleadings & evidence — Decree u/s 12(1)(e) of the
Act of lower Appellate Court affirmed — Appeal by tenant dismissed.
[Maksood Ahmad (Rui Wale) Vs. Smt. Sharifunnisha] ...1325 -

YT [FFer S, 9 (1961 @7 41) GRT 12(1)(3) — Frarew &
FIleT 8q areafde gravgsar — qf @nl aly afmed B w9g —
AfERY 3 B RIRad su wga & fea it T & B wer v
foar — qfy wrht @ afeaw W we swfsn -~ fEre =maeT @t
FE T aftaas 1@ W @ aeR ) affEm 9 awr 12(1)(g) @ sty
femY miRT oeht aifee off — afPrw 9 aRT 12(1)@E) @ aiavfe Rrea
afelt UraTerd 9 R AiftTyse — Al 9 anfie TR | (TeyE aTEae
(&3 @) fa Al o i Rerem) ...1325

Accommodation Control Act, M.P. (41 of 1961), Section 13(6) -
Pendency of the suit — Neither arrears of rent nor recurring monthly
rent deposited by tenant — Defence to defend the case u/s 12(1)(e) of
the Act liable to be struck off. [Maksood Ahmad (Rui Wale) Vs. Smt.
Sharifunnisha) ...1325

YT AT AR, 9.9, (1961 BT 41), SRT 13(6) — AT BT TG
— ARET §RT 9 9 "L B T6rT 7 € anadt, My wreT war R Ty —
aﬁﬁmaﬂamu(ﬂ(s)a%mﬁvfama}mmnﬁaﬁﬁﬁﬁﬁr&m
A (AR ER (W ) A sad wrgem) ...1325

Accommeodation Control Act, M.P. (41 of 1961), Section 13(6) —
Sub-tenant — There is no privity of contract between the landlord and
sub-tenant — There is no liability on sub-tenant to deposit the rent —
Section 13(1) of Act does not include sub-tenant. [Saqib Khan Vs.
Ravindra Suri] ...1280

YITT AT SR, 9. (1961 BT 41), GRT 13(6) — TS T
— % @l A ST-AR IR @ fa Y YR weg T — ST-weER
W ATST ST X BT g1 = — arftifPras &6 e 13(1) ¥ s—aER
A 7 | (@fed ' fa. i q @) ...1280
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Advocates Act, (25 of 1961}, Section 30 — See — Constitution —

Article 226 [Digvijay Singh Vs, State of M.P.] . (DB)...1230
Fferaear JfenaaT (1961 &1 25) arer 30 — i@ — wWlIErT —
g8 226 (Faftasra fug fa. 7.9, wow) (DB)...1230

Bhumi Vikas Nivam, M.P. 2@12, Rule 61 — See — Constitution —
Article 300-A [Prem Narayan Patidar Vs. Municipal Corporation,
Bhopal] ...1223

: qfy faFre fram, 77 2012 Frrg 61 — @@ — 9RGT — BT
300—¢ (AT wridRR fa. fifioe sRoRTE, 9tue) ...1223

Central Civil Services (Classification, Control and Appeal) .
Rules, 1965, Rule 19 — Compulsory Retirement — Petitioner was
convicted u/s 489 of IPC — He was dismissed from service on account
of his conviction — Later on petitioner was acquitted by Appellate Court
— Respondents converted the order of dismissal into compulsory
retirement — No departmental enquiry was conducted and no reasons
were assigned while passing the order of compulsory retirement —
Order quashed — Petitioner directed to be reinstated — Pension already
paid to petitioner shall be adjusted towards back wages and employer
is entitled to recover other terminal dues paid to petitioner.
[Madhvendra Vs. Secretary, Union of India] ...1211

PRI Rifaer dar (@&, fFragor giv adie) 39, 1965, e
19 — Jfvard Warfaghy — ARdA s wWfgar &) o)1 489 @ i ATl
Tinfig — Sue) qiwfifg & Gaw@wy 98 da1 9 sl — 99 F A=
aftel =me g1 <twgw — aeaeffiror @ gEiwft arw s afed
darfgRy { afRaffa fear — sfved dar fgfa &1 gy wka <@
T frarfa @t Warfaa 78 21 1 ol 9 @ R0 39 @ - AR
AR — AN &t g7 g5Ta f5Y o 3 PR fear & — ar «t
HqIaE # o@7 g@) 9vE fied doq F wammfua 9 Wik ud ate,
A I ATAE A ST 4P qard gl B el B sHa} | (FEd
fa. Awedl, gfraa afe gieam) bal211

Central Universities Act, (25 of 2009), Section 6. — See —
Vishwavidyalaya Adhiniyam, M.E, 1973, Sections 2 and 4 |Ekta Shiksha
Prasar Samiti, Chhatarpur Vs. Dr. Harisingh Gaur University] (DB)...*6

PN fvalenay Ffefraa, (2009 #1 25), T 6 — G — -
frvafaemay sfefoan, #a, 1973, grey 2 7 4 (goar foar gwr afif,
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B fa. ST, sRfe wiv gfEfid) (DB)...*6

Civil Procedure Code (5 of 1908), Section 9 and Limitation Act
(36 of 1963), Article 58 — Suit for declaration and injunction - Ceiling
proceedings — Possession taken: by the State in the year 1992 —
Notification under section 10(1) of the Act of 1976 issued on 08/04/85
~ Suit filed in the year 2009 — Limitation period — Three years — Suit
barred by the time. [Madhu Janiyani Vs. State of M.P.] ..1316

Fifaer wiomir wiar (1908 @1 5), arer 9 U7 aReinr afefra (1963 #T
36). TTBT 58 — GV vT @A B TT ~ IRBIT DT B T —
ST G199 1992 ¥ wean faAT AT — 1976 ¥ Fffraw 4 arr 10(1) @
m%lvfaa!ﬁq\amosm.asaﬁmmaﬁﬂs‘—awaq‘zoosﬁ'nﬁﬁ—qﬁm
. afer — fF af — a1 g affa g (reg, Snfearh fa. ww s=w) ...1316

Civil Procedure Code (5 of 1 908), Section 10 — Stay of suit —
Filing of written statement is not sine qua non for deciding the
application under Section 10 of C.P.C. — Trial Court directed to decide
the application on merits. [Saqib Khan Vs, Ravindra Suri] ...1280

Rif3er At afear (1908 &7 5), arer 10 — T 9v % — RIu+.
aﬁmwa%afaﬁamﬁa%ﬁﬁmﬁgﬁvrﬁaamﬁmam
aﬁaﬁﬂﬁ—ﬁaﬂwwﬁgw—ﬂm"wmaﬂﬁﬁfﬂaﬂ#$
fod PR fear (WW%.WE’R‘[\’T)_ L1280

Civil Procedure Code (5 of 1908), Section 11 - Res judicata —
Ceiling proceedings under Urban Land (Ceiling and Regulation) Act,
1976 -Disputed land —Already declared as surplus on previous occasion
by competent authority — Procéedings not challenged It attained finality
—Again return or objection to ceiling proceedings filed by original recorded
Bhumi Swami — Barred by the principle of Res judicata — Section 11 —
Code of Civil Procedure — Same issue between same party — Not
entertainable. [Madhu Janiyani Vs, State of M.P.] ...1316

Wmﬁ'~mﬁﬁ—wmmﬁmﬂmqﬁaﬁwwmﬁ
aﬁmmfﬁaaﬁnﬁé—mﬁaﬁgﬁiﬁﬁﬁﬁ—mdﬁrﬂm
maﬁ—maﬂmmﬁgamﬁwmmmﬁmmﬁmmwgw:
Wﬁmm&%quwy%mw—qﬁwﬂ@m@fﬂmaﬁh—m
11—ﬁﬁanﬁmvﬁ%m—mqﬁ$ﬁ$mmﬁm€m—um



8 | INDEX
wet Aty Y | (e, e fa. 2w ) ...1316

Civil Procedure Code (5 of 1908), Section 100 — See —
Accommodation Control Act, M.P, 1961, Sections 12(1)(a) & 12(1}(e)
[Maksood Ahmad (Rui Wale) Vs. Smt. Sharifunnisha] +..1323

Rifyer gfFar wikar (1908 T 5), €T 100 — ¥@ — ¥ (437
SR Ta., 1961, SO 12(1)(¢) T 12(1)(5) (FEYE TR (wE )
sfaell i ) ...1325

Civil Procedure Code (5 of 1908), Section 100 — Substantial
question of law — Concurrent findings on the question of possession —
It is a finding of fact — Cannot be interfered under section 100 of CPC
— No substantial question of law arises. [Madhu Janiyani Vs. State of
M.P.] . ...1316

Rifyer ghrar wikar (1908 &7 5). ST 100 — [3fer T €reary ¥
— e @ o WX waad! fases — 98 a2y &7 freed @ — fuwd. @) e
100 @ AT exgely &Y frar W waar — fafyr o1 B WRAE W
w1 99 wtar| (A sl fa. 2. uea) ...1316

Civil Procedure Code (5 of 1908), Section 152 — Correction in
decree - Applicant filed suit for specific performance of contract ~In
relief clause of plaint although area in words was rightly mentioned as
«0.19” but in figures, it was wrongly mentioned as “0.10” — Area was
rightly mentioned in entire plaint — Held — It was not necessary for
Trial Court to take area only from figures but could have been
ascertained from its description in words also — Trial Court should have
allowed the application for correction of decree —Petition allowed. [Asha

-Prajapati (Smt.) Vs. Chhidamilal] . v *2

Rifaer mfFar afear (1908 @1 5) &% 152 — fewt 4 qgew —
adTs 3 Wher 3 AR aed 3y T wegd fear - qafy aeed @
ﬁﬂ?ﬂﬁ@#aﬂﬁﬁmﬁ"fﬁ'aﬁﬁmﬁ“0.19”:—;1%@713931‘&7!1111'&1
g AHT A 99 wad w9 9 “0.107 Steafea faar T — @yl T
¥ Sowe o Sty U O Sfeataa fem war — afrfeEiRa — faErer
aTeE @ fad dad e | Anvd RER § /9 aaas wd oor Aew
aﬁﬁmfﬁtﬁgﬁfﬁaﬁﬁmwmm—ﬁwwﬁﬁﬁﬂ#‘
gar g A@Ed ASR dRAT ATNed off — arfadr HoX | (Imem warafa
(heeht) fa. fesriieTa) a2
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Civil Procedure Code (5 of 1908), Order 7 Rule 11 and Wakf
Aet (43 of 1995), Sections 83(1)(2) & 85 — Wakf property —
Maintainability of suit — Appellant filed suit seeking declaration that
he is a tenant of defendant — Wakf Board has already held that the
plaintiff/appellant is not a tenant and is an encroacher and has also
passed the order for vacating premises — Appeal filed by appellant
also dismissed by Tribunal — Held — Wakf Act has been enacted for
better administration and supervision of Wakf properties — Tribunal is
a Civil Court and has all powers of Civil Court—Bar created by Section
85 applies — Civil Suit not maintainable. [Kallu Khan Vs. Wakf
Intajamiya Committee] e F7

Rifaer i af@ar (1908 @7 5), an@or 7 AT 11 v9 9% SfePray
(1995 BT 43), T 83(1)(2) T 85 — Ta% Wfeq — are # Tyvfigar — arfrarsf
7 I HIYOT 9ed §Y 918 WY R 5 ag afare @ afEr § — a9
S 4 wed & affeiRa fear @ f5 ardt/sniianff aferd o @ ik
FfEpUEr @ war @ TR Wl Y @1 Ay A Wi fear ® —
arfiermelf o g 9 W arfie R arftraver gRT @R @ T — s REiRY
— 99% e $t 9o dufeat @ dear wene @ e 3 afifraha
fovar ey @ — arftraor vo Rifae <A @ ok w9 Rifae =marer 291
wfewwr ar § — aRr 85 §R1 QYRwE asfT ARL 8t — faRe ag gheoiy
T | (P, @ 4. qaw Faontvar @) ) e *7

Civil Procedure Code (5 of 1908), Order 21 Rule 16 —
Application for execution — Decree for eviction was passed against
the petitioner — During the pendency of the Second Appeal, the decree
holder transferred the suit premises — Application for execution of
decree filed by original decree holder — Held — It is the decree holder
who has sought execution of the decree — In absence of any statutory
prohibition, he cannot be prevented from executing the same merely
because the suit property has been transferred by registered sale deed.
[Mahesh Rawat Vs. Raj Kumari] wGF11

Rifaer afar afear (1908 #1 5), IR 21 (97 16 — FrgreT g
FAFT — A B faeg dawadh 2 o) uiRa @ 72 off - RRdT afe
dﬁama?ﬂm%aﬁawﬁmqﬁmaﬁafaﬁam—q\aﬁmw
g el @ froae 2 adew wega fear i — afRieiRe — 9w
%ﬁﬂmﬁm:}ﬁmﬁmﬁmmm%‘—ﬁﬂﬁmﬁmaaﬁ
FgulRarfa # w4 Sw @ frareT @ A st et T o wear 5 A
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wuftd #1 vofima fawe e g~ siaRa fear T ) @Re w4 A
eI H AN) ) ) |

Civil Procedure Code (5 of 1908), Order 26 Rule 9 — Appointment
of Commissioner for demarcation — Demarcation report carried out by
revenue officer already on record — While passing the impugned order
Trial Court has considered all probable aspects —Order is passed under
the vested discretionary jurisdiction —Same could not be interfered with —
Every concerning party is bound to prove his case on his own legs — He
has no right to use the procedure of the Court as an agency to collect the
evidence as demarcation report by revenue authority is already on record
—No perversity and illegality in the order —Petition is dismissed. [Kamlesh

-Jain (Smt.) Vs. Smt. Kusum Bai] . w9

Rifder aiaar arear (1908 @71 5), sMR¥T 26 97 9 — wreT &g
e 1 frgfar — aoa aftre™ g &A1 T e wRRT ged
¥ aftete v @ — anafaa sy wiRe s i Rarer e 3
"HIfad ygqal &t fEr A7 faar ~ Pifta fefer 9 aftreRa @
Fafa sy wiia f5a a1 — vea d ewwely A fpuT W7 9ear —
IS H9T 9HSR AU USRer W 9Ifad a9 @ R arew ¥ — 99
raTerd B 95T &1 SUMT ey vahidad s @ gt @ wy § B
BT B3 AER TE e o e a1 DaieT afdeT ved @
A ) B — ARy ¥ 9i¥ fagdwar v sdear wd — aifirer @R |
(Fdw S7 (sfeh) A shaedht @y ard) .9

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Temporary injunction — Balance of Convenience — Respondents have
already forfeited security amount of Rs. 14.42 lakhs — Some other
works are also going on between the parties — Respondents can recover
the amount after proper adjudication — Baiance of convenience is in
favour of appellant. [Sayed Akhtar Ali (M/s.) Vs. General Manager,
Western Railway] <15

Rfaer afaar aiaar (1908 &7 5), =9 39 Frr7 1 T 2 — ey’ Qe
— gleEr &1 wgerT — ek 3 s € w9 W, 442 O
HIIE $1 § — UEPN $ A §Y a9 B o ad e §F - wegelfor sfm
= e 3 gean Y& aqE 9ad § — R o1 Sgad et $ um
4 21 (@ug s e (1) R 9ve AR, dved Yen) .. %15
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Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Temporary injunction — Irreparable loss — Security amount already
forfeited — If respondents recovered some more money from other
works contract, it would certainly affect the business of appellant —
Appellant would suffer irreparable loss — Temporary injunction granted
—Respondents restrained from recovering any amount from the running
bills of appellants from other works contract or from security/earnest
money deposited or performance guarantee given by appellant in other
works contract. [Sayed Akhtar Ali (M/s.) Vs. General Manager,
Western Railway] ... *15

Rifaer AT afear (1908 @71 5). 3T 39 AT 1 T 2 — areens
IR — Y BT — ARV B vew yre & wavma — afy weaoffaror
1 o o1 Wi @ g Al wou aqeh a9 a5 fafted wo @ anfreneff
P PRIAR S HATAT T — anfrereff srqeefiy e1fy @es s — smens
TR WL T 121 — yreweffaror ot a0 &f whrar | anfraneff & =reg
ﬁtﬁ'ﬁmwaﬁn&.‘nﬁt@/arﬁmmﬁmmmﬁﬁm#
adfteneff g1 ) 3§ HuRT TR ¥ aqw w2 @ Dwr A @aw o
Fefl (1) f4. oRer PR, I W) L*15

" Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Temporary injunction — Prima facie case — Appellant was awarded
contract for the amount of Rs. 2.44 Crores — Contract was terminated
due to inability of the appellant to supply the material — Respondents
already forfeited the security amount of Rs. 14.42 lakhs and also
threatened to recover some more amount from other contracts — Held
— No show cause notice was issued prior to deducting the amount —
Respondents have unilaterally determined recoverable amount and
forfeited security amount — Claim of respondents not admitted by
appellant — Dispute yet to be decided by Court — There is a prima facie
case in favour of appellant. [Sayed Akhtar Ali (M/s.) Vs. General
Manager, Western Railway] . *15

Rif3er giar wigar (1908 @7 5), JR 39 FraT 1 7 2 ~ Freeirs’ =rder
— 727 grear govey — aitenelf & ®. 244 w0 B @ B 9 geE @
T — APt we R W anfremeff @Y swRfar @ SR WRET W @ e
— Weffror 3 ggd @ %, 14.42 WG B ARV @ TR B @ @ik a
ATt ¥ €9 sk e aqE e B mma @) @ — afPEiRa — o
HeH ¥ qf SR Al e S T frar war — wemffor % geusi
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®Y @ A P 7T w7 Preivor fvar AR aRefy o whuga @Y — gereft
&1 <mar aflareff grRT srdfierR fear Tar — faae ol =marew grr foffa
fear s & — anfiamefl @ um ¥ wer geear Wt | (d9w ar@) Il (|)
fa. oFRd A9oR, d%ed {ed) ‘ e ¥15

Civil Services (Pension) Rules, M.P. 1976, Rules 3(p) & 42 —
Qualifying service — Petitioner was initially appointed on adhoc basis
and was regularly appointed on the post of Asstt. Professor —
Application for voluntary retirement was accepted by including the
period of adhoc service — Subsequently the qualifying service for
pension was reduced and period of adhoc service was reduced — Petition
filed by petitioner was allowed and period of adhoc service was directed
- 'to be counted — However in Writ Appeal, Division Bench granted liberty
to respondents to decide the application for voluntary retirement afresh
and in case if it is not decided within 90 days the directions of Single
Judge should be given effect to — Decision was not taken within 90
days — Order passed in earlier Writ Petition had attained finality and
should have been implemented — Further as per rules, 1976, a period
of 5 years can be added for computing pension — State directed to
evolve a policy to extend the period of qualifying service — Petition
allowed. [R.B. Dubey (Dr.) Vs. State of M.P.] ; ...1179

f¥fae dar (@97} am 75 1976, a7 3(1) vT 42 — 9E8F dHar —
Y 3t AR 7 qgef wu @ fgaw fea mar ok 91e ¥ Wse ar=uw &
g R Pt Prgfm @) - aedf Qar @ @ o wie v 1
WAfes Ja1 FERT & ades ® WeR fva T — aarag da 3 i
ad® WaT F "erdr T v9 aqef dar safr s @ E — el g IR
Fifaet o Y ¥ g agef dar Y el 9 e @y PR fea T
- fog Re ol 3, o 99 7 gweff o w@fes da fafa @
e & 4 R A fPrffa o= & wadaw @ g afs 39 o0 Raw #
foffa =Y foear wirar @ @ god =Ty & e gl B — o0 fRaw &
favfa =Y fapar T — qdadf Re wfuer 4 wiRa amdwn sifomar e s) g1
2 99 9, fra o T o — e afaRew w1976 @ TR YR
@ T B fod 5 af 9 sl &t et W wew ¥ — T Qar T Iafr
ﬁqﬁf"ﬁmmaﬁmﬁmﬁaﬂ#a%mﬁ%ﬁmmw wfaeT
Hu | (Eed (B1)gd fa av. =) ..1179

Companies Act (1 of 1956), Section 433 — Winding up — Maturity
date of bond not extended, restructuring of bond not done — Almost
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two years have passed after the maturity date and nothing concrete
has been proposed by Company —Debt is unsecured debt and default
has already triggered — Respondent has already expressed inability
to honour the liablility and redeem the bond — Company’s only defence
that it is commercially solvent does not constitute a stand alone for
setting aside a notice under Section 434 (1)(a) — Undisputed debt has
to be paid and in absence of any genuine and substantial ground for
refusal to pay, it should not be able to avoid the statutory demand —
Refusal to pay is not the result of any bonafide inability to pay - Fit
case for admission of the winding up petition. [Citibank N.A. London
Branch Vs. M/s. Plethico Pharmaceuticals Ltd.] x4

FH AT (1956 BT 1) G 433 — UREAGT — q9uA B
yRgagar fafr s serm T8 T, Fuum o T S 9 a7 ™ — g
[ @ vvar #89 <t of 99 g9 & ok s0h gy WY oiw weaw
fecam mar — = & i ®or @ ik Afoew tvd & ST @ gIT R —
yeft 9 ged € Afie B @ v TE FHF @ AET S § e e
B § — B T B9 UG {6 9% AR w9 ¥ worengaw 2, daa 9
ol 434 (1)(T) @ Fdafa Afew v w9 B SR ST TE @war —
FfaaIfed o1 397 ST BT AR e @ IHR B fedl arafie e
A IJTER ) ARl F, S S wiw @ w9 far s iy
— A ¥ R S, A @ fay frd arafys s ® sasy
&1 T @ — IR AfasT WieR a6 ¢ Rt sfia wewor 21 (Rt
LY. dod 91 4L 4. Al erigfewen fi) ... %4

Companies Act (1 of 1956), Section 439 (1)(b) — Applications
for winding up — Locus Standi - Petitioner trustee being a creditor is -
also entitled to file the petition for winding up the Company. [Citibank
N.A. London Branch Vs. M/s. Plethico Pharmaceuticals Ltd.] ...*4

FIH FEFrAA (1956 BT 1) GRT 439 (1)(F) — TRITITT €9
FrTT — g7 o7 w7 IFH — ard) <, T dMER 81 @ TR ey
& IREATT Y AT Avqa e B A gpeR| (R e Ty wed
gie fa. 3. <y vmiwfesca o) Y

Constitution — Articles 19(1)(a), 21 & 51A(g) — Noise pollution
— Authorities are under obligation to ensure strict compliance of
restrictions prescribed for noise levels. [Rajendra Kumar Verma Vs.
State of M.P.} (DB)...1284
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glagrT — Fg=eT 19(1)(%). 21 7 s1A)G) — =fr AgET —
e et @ W] eg fARka Ffwat @1 ol wew ghifea s+
3 fad qregaEf= 2 (e 1IR3 4 79, a9) (DB)...1284

, Constitution — Article 226 and Advocates Act, ( 25 of 1961),
Section 30 — Common Advocate -- One Lawyer appearing for all the
wings of State namely, State Government, Home Department, STF and
VYAPAM - There is no conflict of interest among the four wings —
Appearance of common Advocate in no way affects the merits of
investigation done by STF or its impartiality and independence —
Performance of Advocate in the Court is also proper —Merely because
ane law officer is appearing would not necessarily lead to a presumption
that he would share the vital information pertaining to investigation of
cases to persons from other department — Objection rejected. [Digvijay
Singh Vs. State of M.P.] "~ (DB)...1230

GIIGTT — BT 226 T IATFA STIT (1961 BT 25), €T 30 —
T fETTaT — IS4 & WH ST AREE, USY WRPR, TE 39, tades
vd ey H. 3 fad v aiftrasar suRerm & T @ — 9l s A Al @
TweR faRtg ad — WA aftaaar &Y wulRafy faf yer € s, grr
T W1 W AN D ORIV AT IS Fregerar g w@dHar  wfad SiEl
Ol — aTed A st of yey A Sfad — wiE afhd v we Ak
IfrerY SuRera & e 2, 98 Suuwun Aevad Wl fF wewer #6 9rg 9
Heftra wewyel SHer @ 98 I famrr & @feal & rer 9 — ey
Ftor fear mar| (RfFasra Rig 4 w1y, o) (DB)...1230

Constitution — Article 226 & Narcotic Drugs and Psychotropic
Substances Act (61 of 1985), Sections 9, 9A, 74-A and Narcotic Drugs
and Psychotropic Substances (Madhya Pradesh) Rules, 1985, Rule 37-
M, provise of clause (c) — Petitioner’s license of poppy straw is over
and not renewed — State Government issued order to destroy the
remaining stock — Quantity of remaining stock is unreasonably large —
No case of interference — Petition dismissed. [Mansingh Rajpoot Vs.
State of ML.P.] L

G — TP 226 VT wIry® 9y i awyardt asrf sl
(1985 &7 61). &TY 9, 9%, 74T T Wy A9 v TEIAIE STl (TEnRY)
fam, 1985, (T 37—-vs, @vE (¢f}) o1 qege — A @ ol w1 B gl
WA B e &R ST E frar T — oW a@R ¥ 9 eR T ok
3 ol ey o frar — A9 WeR @ W SgfRge we 9 i @
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T BT TS T — ARG iR | (FERiE ey 4 A ). 12

Constitution — Article 226 — Review — Decision on merits for
other question — Not necessary — When other questions stood waived -
and limited prayer was made. [Sanjay Mourya @ S.K. Mourya Vs.
Union of India] (DB)...1138

e — JgeeT 226 — YAIAIBT — I F¥T Fg JUAIT W
g7 — amasas TE — Wi A9 we ARgE gy ¢ @iy Wifha mefar @)
ot oft | (Worg Wi 9w e, #Wd 4 gfaa ofw sfearny  (DB)...1138

Constitution — Article 226 — Transfer of investigation fo CBI —
Maintainability of Writ. Petition — No further communication, _
representation, Public Interest Litigation, application or writ petition
can be filed or will be entertained by Court concerning investigation of
PMT VYAPAM examination scam criminal cases assigned to STF
unless routed through SIT. [Digvijay Singh Vs. State of M.P.]

' (DB)...1230

- glEmrT — IgweT 226 — Widlars. ¥ g=wer JaRa fFIr wrAr
~ Re aifysr 7 wisflrar — ATE. $ Wid T flead. engs.
AT e @ ATRISS JHeen @ J-aur d waita At el g,
FHIASA, diwfed arg, Ided ar Re ofywr wga 8 @) o1 wah @
=graTay g ¥'we sl @) o), o9 9% {5 vaend ). & wienw @ Aoh
T e g (feftaww iz fa 9u. o) (DB)...1230

Constitution — Article 226 — Transfer of investigation to CBI —
Special Investigation Team constituted consisting of a former High Court
Judge as Chairman and former IPS not'below the rank of A.D.G. Police
and former IT professionals — SIT shall supervise the investigation of all
criminal cases concerning PMT-VYAPAM — SIT can issue instructions to
Head of STF— Any information or representation regarding investigation
entrusted to STF shall be submitted to the Chairman SIT who after due
serutiny may take necessary follow up action including issue of instructions
of Head of STF—All logistic support to SIT shall be provided by the State
—None of the officials of STF who are investigating PMT VYAPAM case
shall be transferred or shall be entrusted with any other addifional work -
The entire material whether it is in favour of accused or against prosecution
be made part of charge-sheet unless the confidentiality and privilege is
claimed in respect of any confidential document — STF shall record the
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statement of every petitioner who is interested in getting their statements
recorded —STF to keep close watch on print and electronic media. [Digvijay
Singh Vs. State of M.P.] (DB)...1230

TiaerT — ageeT 226 — WrAlars. & wry FaRa 1 o — faew
g T T fear T € s oreae @ Wy ¥ 9w W @ ud
=i @i qaqd ard g ot LS. gfew @ ug 9 fFeeax @ der
qaqd o d. wawrl e € - e A, Ned-enad. ¥ waktn
il STRIf® gavol & A9 &7 wderer sl — R €, guayE. &

WE Pl SR R X 9F § — TIALE. @) 9 R ovn © wEg

¥ I3 TFSN I1 FHEEE, (O.AE.. @ A0E B WA A W, et
R AfIE & U AP IEwE sraE s Rl des w6t

e W Wi e @ - vaand Al st v gwn o dtfiRes

WETIAT SYarey o308 Wl — f.oad). S u.d. Havr &7 39T &% 38 U4,
Aew. & el N sl /afterd o wEmaia == fear s ar oY
g sfufew ord = wfor s — wyef 9, ao € afge $ um
g arerar o @ fawg, aRit—ug &7 fewar <9 mar o oie a9 {6 fesdl
Mg SHEY & 999 3 T9aar ¢9 faewiiReer o1 gmEr =9 far sar
— ALY, FE I BT HAT AffaRaa st @ aue s afifafed
T BT YT 8 — AL, HIT AN sATgIE R AEaE ) $El 6]
@l (Rfteww Rig fa. 7y, o). (DB)...1230

Constitution — Article 226 — Transfer — Review — Interim order
was passed on the statement of petitioner that he will proceed on
transfer after completion of academic session of his child — Petition
was dismissed as respondent had deferred the order till end of academic
session — Review sought on merits — Held — Having taken advantage
of interim order without demur, not open to make grievance. [Sanjay
Mourya @ S.K. Mourya Vs. Union of India] (DB)...1138

GIegr7 — JqaBT 226 — ATV — QIfdensT — Al 39
HUF R 5 98 AU qres w7 DAlPF wF ¢ w1 B grA werEraer
W |l SR, FaRkd ARy giRa fear @ — ofaer a@la #7 1
w1 T yeaff 3 Hafre w3 & fa 9w e <erfia far o — Togtey
W gafdat®a = st w1 — sfafEtRa — = smgfer ofale andw o ara
o W, e wve @ ol wdw Y (W WY ew s, A fa
i aiw 31ean) (DB)...1138

Constitution — Article 226 & 227 — Orders of Collector &

Commissioner erronecous procedurally — High Court to see

i

s
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advancement of Justice and not to pick any error of law through
academic angle. [Omprakash Meena Vs, State of M.P.] (DB)...1142

TR — a;jsa?afzzsa'zy—aaiaa?qaangaﬁa}myﬁmﬁvw
w7 @ FRYY —Iea AT rEEH I/ HR 7 5 dairs gRewior gRr
fafr o1 =1 I P @wue @95 A 9g. wsa) (DB)...1142

Constitution — Article 300-A — Municipal Corporation Act, M.E:
(23 of 1956), Sections 305 & 306 and Bhumi Vikas Niyam, M.F. 2012,
Rule 61 — Power to regulate line of buildings — Demolition of buildings
without initiating acquisition proceedings and without payment of
compensation —Petitioners not ready and willing to surrender their lands
in favour of Corporation therefore, reliance placed by respondents on Rule
61 of Rules 2012 is misplaced — Corporation cannot be permitted to take
possession of properties of petitioner unilaterally — Power of Eminent -
‘'Domain can be exercised only after payment of compensation — Corporation
cannot be permitted to take possession without acquiring the property
-and payment of compensation — Petition allowed. {Prem Narayan Patidar
Vs. Municipal Corporation, Bhopal] ..1223

- GIErT — =87 300-Y — TAuIr®d 77 T, 7.4, (1956
@7 23), gITY 305 T 306 VT Gy Rora B, 4.7 2012, (37 61 — qT71
7} WreeEr RfEfa sed @1 wfed — asia srdad aRe 53 A @i
g} 7 gIaE fpd fe wae @t At o — AT ol qf ot
frr @& ug ¥ awaffa o & fd dar aiv o T8 € gufad,
yereffiror gy e 2012 @ Fraw 61 W fear T frware ok € — Al
# Wuladl &1 teuEd wT } Feom A B Frm B agafa € @ oo
Fodl — waluR aftrer @ wid &1 yaiT Pad gfe I = D
yzarq @ A o g@ar § — wufew @7 9T R faer s afaww @
A fad Rer fom & seon a9 o1 agafa T8 € w1 aadl - it
Ao | (dvRTEer wERr fa. Fffive sRaE, aia) ...1223

Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 49
(7-AA), 53 & 57 — Completion of term of Board of Directors — The
term of office of outgoing Board of Directors was expired on 27.05.2014
— Election to install newly elected Board was not.conducted within the
specified time and the same was extended beyond 27.05.2014 by virtue
of notification dated 07.07.2012 and. 24.01.2013 issued by the
‘competent authority u/s 49(7-AA) — Held — The provision contained
under section 49(7-AA) was deleted by amending Act of 2013 — The
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State Government could not have exercised any power with reference
to the said provision after 05.02.2013 — Therefore, notifications will
have no application. [Ankur Trivedi Vs. State of M.P.] (DB)...1204

wesrY! wiarzet s am, 78 1960 (1961 BT 17) arry 49 (7—07),
53 ¥ 57 — F@dere @I @1 FrEFer ¢of T — WM 9 PR e 9 @
BRiGTd 6 IGr 27.05.2014 H1 G g5 — 79 FEfRe 91 afreifia s
@ fod fafafde v @ +fov g7 smaifem =& fd T &iv 9w @) g
49(7—Y) ¥ sfavia werT MSaR gRT 9 B 71 AR RA=e 07.07.2012
U9 24.01.2013 T IFER W 27.05.2014 4 I qoraT 1T — ABFRIRT — arr
49(7—0) @ IFala WAt UG B 2013 & Woee ARy g fasfua
faT T4T 9T — IS9 WRER 05.02.2013 @ UTAR 99q 9§ © Hed ¥ fndY
Al &1 33T T B Ay off — gufay, aftrgEerat @ wrisyar T ey
(Fax BRaE fa. 7.9 o) (DB)...1204

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 53 —
Registrar, Co-operatives can exercise the powers conferred u/s 53 of the
Act 0f 1960 as amended, for supersession of the existing Board of Directors
in accordance with law by giving opportunity to all concerned — Existing
Board should be superseded by replacing other person(s) and State Co-
operative Election Authority shall forthwith commence the process of
conducting the election for installation of new Board of Directors within
two weeks. [Ankur Trivedi Vs. State of M.P.| (DB)...1204

ok wigrgel A 75 1960 (1961 BT 17), EINT 53 —
fer Free 919 w1 aftmla o= g vofias, weefar faftmar
oY wafral # sawy U ¥ gy, guraeifE 1060 @ A @
ORI 53 ¥ JFadd gaod Aaal &1 99T FX whar @ — femr 91 &t
I aafya(ai) & afteeme gro aftmfig fear o =nfey gl =
weear frafaa miter 9@ aare o Aor T e o aftroefia
F 8 99 Iifom w31 ufisar it afderw e W (@Ey
Padt f3. w9, o) (DB)...1204

Criminal Procedure Code, 1973 (2 of 1974), Section 32 — Dying
Declaration — Certificate by Doctor — Doctor who had certified that
vietim is in fit state of mind to give statement not examined — In view
of the statement of the Executive Magistrate that he got the certificate
of the duty doctor, then non-examination of duty doctor is not fatal.
[Ashok Prajapati Vs. State of M.P.] (DB)...1352
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gUg UlHar wiear 1973 (1974 &7 z), 90T 32 — JcqBllerd AT
— Frfreas &7 7oy — fufecas fst wfva faan @ % Aifsa sem
o1 @ g sugaa wfReafy 47 2, swer e T2 fear wmar -
sriTfae Thnge & #o & gfeTa e gy f& eud wdamer
fafrcas 9 waogy faur, 99 Sd ek fufeeas o1 wdaer 981 fFar s
ga®s T8l | (s gty & 7.y, ) (DB)...1352

Criminal Procedure Code, 1973 (2 ofI 974), Section. 161 — See
- Evidence Act, 1872, Section 3 [Chaitu Singh Gond Vs. State of MLP.]

(DB)...1343
qus gibar Gikar, 1973 (1974 @7 2). 9T 161 — @& — @&
. e, 1872, grer 3 (Ag Rig s fa 7.9, wwa) (DB)...1343

Criminal Procedure Code, 1973 (2 of 1974), Section 161 — Spot
Map — Spot map comes in the category of statement under Section 161
‘of Cr.P.C. — Such cannot be proved as a substantive piece of evidence
— This document should be considered for the purpose of contradiction
and omission. [Ashok Prajapati Vs. State of M.P.] -(DB)...1352

g YfFar GIRar, 1973 (1974 &7 2), 9T 161 — HcIeeyed 1T
— FeATRerd 99, AW, @Y HRT 161 D Faid w3t Avfl ¥ arar @
— Saa Bt WET B W AU @ vy § wifag T fFar @ wear — w9
TS @ faxtarare ¢ @ld @ yaieE 8q faw 7 faar sem =ifegd
@raie gwTafy . 49, ) (DB)...1352

Criminal Procedure Code, 1973 (2 of 1974), Section 204 -
Issuance of Process — Quashment — Order issuing process can be
" quashed, firstly, where absolutely no case is made out from the
complaint or statement of complainant — Secondly, where the
allegations in complaint are patently absurd and inherently improbable,
thirdly, the discretion exercised by Magistrate in issuing process is
capricious and arbitrary having based either on no evidence or on
materials which are wholly irrelevant or inadmissible. [Madhusudan
Tiwari Vs. Shyam Sunder] ...1379

FUE TfFar GIear, 1973 (1974 &7 2). &ivr 204 — WA Rt [Har
T — IfrEfed fFar orar — 1 o ') 9 aRw afrafsa fear
ST WFaT 8, e, wid Rierag 9@ ar Rreraasal $ $U9 € wg ASI0T
Arcafae I/ T 99T — TR, 99 e ¢ afreus gasm v R
FHTd vd Fabifa wu @ aware 2, DM, alrge gnr wiey s
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& o g fea T e agfia @ s @, o B oar @
fexfl e ax amenfa e & 91 Wl wrEY uv emenRe @ S g e
a1 AUTEY ¢ | (FyyEa e 1 wm gav) ...1379

Criminal Procedure Code, 1973 (2 of 1974), Section 204 —
Issuance of Process — Sufficient ground ~ Sufficient ground means
prima facie case is made out against person accused and does not mean
sufficient ground for purpose of conviction — Magistrate can take into
consideration inherent improbabilities appearing on the face of the
complaint or in the evidence led by the complainant in support of
allegations — However, there is a thin line of demarcation between
probability of conviction and establishment of prima facie case against”
accused. [Madhusudan Tiwari Vs."Shyam Sunder] ...1379

TvE FiHar Giear, 1973 (1974 &7 2), €T 204 — Fww wardt far
W9 — AT grETe — qai e &7 Aef @ aRifia @f @ faew wem
AT YR 94T @ AR 9 fr dwfufs 9 waieq ¥y wafw smr -
A e Rremd ¥ roaa: feerd 3 arell o1 afyeer @ wuefa &
Rrerosal gRT wRga wien ¥ gl w1 Al srafife swmaTet @6t
faR & @ wear @ - fog <iwfals 3 damar @ aftgw @ g
nmgemw;w@ﬁﬁ?ﬁmﬁa%a‘ﬁagam?ﬁm%m?l
(FEEET e fa. s m gwx) ..1379

Criminal Procedure Code, 1973 (2 of 1974), Section 313 —
Accused Statement — If circumstances appearing against the accused
of a particular nature or otherwise, were not put to the appellant in his
statement under Section 313, then they must be completely excluded

from consideration, becaise accused did not have any chance to explain
them. [Ashok Prajapati Vs. State of M.P.] (DB)...1352

TUS UhHAT WAL 1973 (1974 &7 2). ST 313 — AT BT F7 —
iy Afge & fawg yae 8 @ farf falre w@sa a1 s=rer aRRufay
7! afiarff @ g/t 313 3 afavia vue s ¥ Y qET T a9 s fEw
@ wgel wu @ suEfifa fear o arfed w=ifs, afrgaa o e we st
&1 B3 AT T frer o | (e woafy fa. 79, wsw)  (DB)...1352

Criminal Proceditre Code, 1973 (2 of 1974), Section 482 and Penal
Code (45 0f 1860), Sections 420, 406, 409, 467 & 468 — Quashing of ELR.
—In enquiry it was found that Gram Panchayat fraudulently registered
attendance of four dead persons in muster roll — Applicant was posted as
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Sub-Engineer — Only allegation against him is that he issued completion .
certificate — Duties of the applicant are in regard to technical advise and
supervision of werk and not to verify the muster roll — No allegation that
any money was entrusted to applicant which he has misappropriated or
has committed any forgery ~ F.LR. liable to be quashed qua the applicant.
[Aditya Singh Sengar Vs. State of M.P.] ) |

TV FiFGT TS, 1973 (1974 BT 2), €I 482 U9 Tve wiear (1860
BT 45), STV 420, 406, 409, 467 T 468 — g9 G491 R ot Ffrafsa
fear orr — st A g T f om dane 2 AR ga el @)
SuRerfer sueyds fadi-voft 4 <& ¥ — amdes Su-afiRiar & w7 &
TSR o7 ~ 9N frew 999 37 afirwem @ 5 sam qofar o e
foar — amdes o1 sfa N weref @ v @ vddmw @ waka
- 2 Ak T fr Arr—uoht @ waarm /- 1Y afreas W fe adee
P oH AW 7 off frwer sw gfffraiee fear @ BT wexa
ST B — AqMdEF @ wed ¥ 4w waar RAd aftrefea fed @
I | (afeea fie ¥ fa. Ay, <) 1

Criminal Trial - Prosecution Documents = Prosecution document,
ifitis in favour of the accused, then it can be read in his favour without its
actual proof. [Ashok Prajapati Vs. State of M.P.] (DB)...1352

HTRTE® fareer — JfiiaT swaRe — afraee R, afy
qF AYed % ug ¥ & 79 OuD Irafd® AT B AT 9% vud ue
9gT ST gHhdr 21 (Id yomufy fa 7.y, ) (DB)...1352

_ Education — Admission — NRI Quota — Certificate from Indian

Embassy — Petitioner was denied admission under NRI quota as she .
had failed to produce certificate issued by Indian Embassy = Father of
petitioner is residing in India but working in Merchant Navy — Definition
of NRI as given in Income Tax Act cannot be imported as when the
intention of Rule making body is not to include a case like petitioner,
who’s father is permanently residing in India, but is treated to be NRI
. for Income Tax Act, as he is offshore for the period of more than 182 .
days — Petition dismissed. [Niharika Singh Vs. State of M.P.] (DB)...*13

Rrar — ader — g arg’ dier — aRdiT garare BT e — ard
P! GLIARAE DI Bl wdw § 747 Bear T w98 ARy g
ERT S IO WRgd e | SRyl el — gt @ Riar wiRa ¥ framasa
W ANEE AR ¥ wrw — manard. #® aRemt SRRy amrey

’
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. P A & af @ 2 aof ¥ & A o1 wedt @ity e frem gme areh
Fremr <1 amorg @) S gewy &t aafase &= 98 ¢ e far g
w0 4 ARd A FamRg § wWg aaer aftifem o wemens | wirar @
Fife ag 182 feal | /e 9 aafr © ford arune wwa & — @il @i |
(FreiRar Riw fa 7y, =) (DB)...*13

Education Service (Collegiate Branch) Recruitment Rules,
M.P, 1990, Rule 8(1)(a) — Vires of — Fixation of cut-off date — Hardship
— Even if employee or petitioner looses his chance narrowly it would
not render rule invalid — Action can be struck down only if it is found
arbitrary — Petition dismissed. [Santosh Choubey (Dr.) (Ms.) Vs. State
of M.P.] . (DB)...1199

Rrar dar (FerfdererdiT wran) wdf fFraq wu, 1990, [Ra7 s(1)(v—
Y wrfamTT — afaw ey a1 Frafer — w7 — afy sda o arh J e
Faw A TR war fewr we A sud P sy 7d ghn — srfard) &) eaw
il afrrEfea fear <im w@ar € 99 S99 J9EET 91T ST © — Jrfaet i
(Wt =9te (S1) (@sf) f&4 9. a=) (DB)...1199

. Evidence Act (1 of 1872), Section 3 — Witness — Criminal

Procedure Code, 1973 (2 of 1974), Section 161 — Non-recording of
statement by police — Prosecutrix who'is aged-about 5 to 6 years was
examined for the first time in Court — 1.O. has given an explanation
that her statement could not be recorded as she was giving answers
only by nodding her head — Entire prosecution case is based on the
statement of her mother and Grand mother ~Under such circumstances
it cannot be said that as the appellant could not effectively cross
examine the prosecutrix and thus has suffered prejudice. [Chaitu Singh
Gond Vs. State of M.P.] (DB)...1343

Iy iferfrag (1872 T 1) aRT 3 — Wil — qve giygr giEdl
1973 (1974 FT 2), &IRT 161 — Glerd grer FerT siffferRaa 7 f&ar arm —
IfEl P oy T 5 W 6 T B 8 BT Usdl SN WEEg #
qierer fpar TaT — wtEeal after F wdeor faar f 9w 9wx 9w
fFax fgarat < & off o 9uwr o aifhfafea 9 fear o1 @@ —
wqof affraistT yevor SHaE 7T U9 wEl ¢ @ W HTERa — S
Ry & awia a8 78 @81 o waar 5 afiaeff afmeh o
Al w1 @ AR e 78 @ WS i SR afudd 99re e fear)
(@q fHw wts f4. 949, 3=3) (DB)...1343

L1l
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Evidence Act (1 of 1872), Section 32 — Dying Declaration —
Conviction can be safely placed on dying declaration provided the said
dying declaration is free from vice of infirmities — If the dying
declaration is recorded under suspicious circumstances, then it cannot
be acted upon without corroborative evidence. [Ashok Prajapati Vs.
State of M.P.] (DB)...1352

I AT (1872 BT 1), GIIRT 32 — FeqBIHerF FoT — Ty arias
P W YT w7 4 <AvirE fear o wewr @ wig w9 W saw
TS DU HAT @ 29 @ 7o 2 — afy qogahae ou ¥aRag
qﬁﬁaﬁﬁ#mmwﬂmﬁmgmmwﬁww
PR T B S wwdl @t gemir L 7.9, ) (DB)...1352

Evidence Act (1 of 1872), Section 32 and Penal Code (45 of
1860) , Section 302 — Dying Declaration — No one was present in the
house at the time of incident —Dying declaration was made by injured
to two witnesses who reached on the spot immediately that she
sustained burn injuries by chulha —No motive for appellant to kill his
wife — No mention in M.L.C. that whether smell of kerosene oil was
+ found on the body or not —~Mother and maternal uncle o* the deceased
were present when the second dying declaration was recorded by
Executive Magistrate — Second dying declaration appears to have been
given under the influence of mother and maternal uncle — Deceased
died within 2 months of marriage and there was no demand of dowry—
Second dying declaration not trustworthy — Appellant acquitted. [Ashok
Prajapati Vs. State of M.P.] (DB)...1352

VI AT (1872 BT 1), GINT 32 7 §9S @i2ar (1860 FT 45),
§IT 302 — G FI T HOT — Ul B G99 96T ¥ I SuRerd 7<% o
— ATEd §RT [APHAE U7 & AR S F2yr 77 s geTrers  w
T ug o, 5 I@ qR g wen @ afem FIRT gY — afianeff @
trmsrq?ﬁuﬁﬁ‘q’?rmaﬂ#mﬁs‘ﬁgﬂﬁ_—w-wxﬁ.#maﬁﬁ
fo 71 R = friRm 9w @ g 9 v semr T — wrefufe
memﬁ?ﬁqqqmasmaﬁﬁﬁaaﬁﬂquﬁmaﬁ
A A A Sulem o — R ygeiae e w7 stk Anm @ aR ¥
ﬁmmmﬂm%—ﬁﬁmaﬁqqﬁama%zma%*ﬁmggaﬁ?
®E W B AT T o — Ryl ygwe wer freawdy T —
Ffiareff Svqw ) (aretw womafy A 5y, wow) (DB)...1352

Evidence Act (1 of 1872), Section 1144 and Penal Code (45 of
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1860), Section 376 — Presumption operates even in absence of injuries
or absence of raising alarm or delay in FIR — Statement of prosecutrix
—Inherent infirmities — Doubtful — Same may not be acted upon. [Munna
Vs. State of M.P.] (8C)...1123

GIEg ST (1872 BT 1), &IT 114 9 G0 Wiear (1860 BT 45),

grer 376 — Atel B AquRIfY AT FedT AR B A9 H AT WA I

Ruid & fads 9 M wygron yadiy wd@ € - afie) e eud -
Fafifeg ofal — WXERUT — 99T U FEAATE TE B W1 GSd 1 (G0

fa. 19, I=9) (SC)...1123

Family Courts Act (66 of 1984), Section 7(1)(g) — See —

Guardians and Wards Act, 1890, Section 25 [Deedar Smgh Dhillan -

Vs. Preetpal Singh Chadda] ..1368

FT AT FEIT (1984 FT 66) , GNT 7(1)(fl) — 7@ —
Tea® st gfrarey-Sfefagy, 1890, T 25 (d_K e fewed fa. Maura
i =ge) ..1368

. Guardians and WardsAct (8 0f 1890), Section 25 and Family Courts

* Act (66 of 1984), Section 7(1)(g) — Jurisdiction — After the constitution of

Family Court, District Court, Bhopal has no jurisdiction to entertain

application w/s 25 of Act, 1890 seeking custody of child — Only Family

Court has jurisdiction to entertain the said application — District Court

_ directed to return the application for its presentation before Family Court,
‘Bhopal. [Deedar Singh Dhillan Vs. Preetpal Singh Chadda] ...1368

wvaes v Floviey afeam (1890 @71 8), €T 25 Y9 FIH
~TATTd AT (1984 ®7 66) , oIT 7(1)(cf}) — sffrwiar — §g™
YT $ Ted © urard e <ared, q’rmaﬁaféxﬁuwwgoaﬁsrm
25$aﬂawaﬁmﬁ1mimﬁ$mﬁﬂaﬁvmmﬁaﬁaﬁ§
aftrRar 7E — I AEET-H TE s @ Af@IRa dad 53
<A B € — B AmeE, Wiud © wne wega 5 s e Rrer
qraTe &1 AdEd 9w exa @ fad Ffya fear s (@R fue
foeas fa. hawmer Rig agern) ...1368

. Guardians and Wards Act (8 of 1890), Section 25— Custody of
child — Territorial jurisdiction — Ordinarily resides — Natural Guardian/
Father residing at Bhopal — If child is shifted temporarily to another
place even on the basis of consent of respondent, it cannot be held
that Court at Bhopal has no jurisdiction — Such a question is required
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to be decided only after recording of evidence. [Deedar Singh Dhillan
Vs. Preetpal Singh Chadda] ...1368

wvew v afowres T (1890 &7 8) gy 25 — FraT B
FRrear — AT FfreRar — wrr vy 9 Farg — Sufife avee /Rar
whure F frarave — wegel! o) geaft @ arar ) A afy qras St swernsg
Y ¥ 3 WH W)X o 9T o &, g8 abifeiRa 9d fear < wwar
fo #wiurd @ ey & aft@eRar € — S9d 9 @ o9d WrEd

sfufafea fd o= @ wwa Foffa fear T sndfta @1 (fler R
fevas fa. foura Rz aeern) ...1368

Hindu Marriage Act (25 of 1955), Section 13(b) — Divorce —
Irretrievable break down — Petition for divorce filed by appellant on -
the ground of cruelty dismissed by Trial Court—In appeal, the wife did
not appear inspite of publication of notice in news paper — Husband
and wife residing separately for the last 18 years — In such
circumstances, it shows that the marriage between the parties is
irretrievably broken down — Appellant entitled to get a decree of
divorce. [Kamal Singh Sisodia Vs. Smt. Rama Sisodia] (DB)...*8

fe=g QgrE aferfram (1955 @r 25), arr 13(7) — RaE =87 —
Iyerd fAvear — adianreff grT faae—fi=8w g Sxar § IER w
TR @ g gifaeT fEmer ey gRT wlRe # E - et
FIERTE ¥ Aifew g 5 91 @ qagE uoh suRerd Y 75 -
afd—uelt fred 18 auf 4 Fe—sraT Fam o W@ £ — Sa aRfkfuay
¥ 7w affa star & 5 veaRY @ we fiare aqad w1 @ v gar @
— ydrareff faarw faBe &Y o) g w1 @1 TeeR) (Pua fuE
Feaifear fa. sfbrft o Reaifen) (DB)...*8

Hindu Marriage Act (25 of 1955), Section 24 — Interim alimony
and litigation expenses — Petition w/s 9 of the Act has been filed by the
respondent - —Petitioner by filing the counter claim has prayed to declare
the alleged marriage as ab initio void on account of impotency of the
respondent — She also filed the impugned application w/s 24 of the Act—
Held — Provision of Section 24 of the Act does not exclude the spouse to
get the interim alimony on account of filing of counter claim to declare the
marriage as ab initio void. [Beena Dehariya Vs. Vimal Dehariya]... 1175

g faare aftrfras (1955 &1 25), €T 24 — FTRT FralE =7 g
7% @ — At 2Y o 9 @ s wewefl 3 A wegE 1 — A
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T wftemar A w3 g2 ueweff #) aqEear @ orer el fyare w
TRA W I uifa v @) wefar Y — wwt afifm o oy 24 @
gafa A an@fie smasT awga fear — afafEiRe - far s e 9
= uifyd f5d 99 g avgd ufommear ¢ amer W) aftfram o arr 24
&1 wuge Sflaqarell 91 dafly frafs =9 wmE 3 | auafdfa a6
Fear| (€1 SFRAr fa. faaa SR .. 1175

Hindu Marriage Act (25 of 1953), Section 24 — Since petitioner
did not possess any source of income and residing separately she is
entitled to get Rs. 3,000/- per month as interim alimony, Rs. 5,000/- as
expense of litigation and Rs. 200/- as travelling expense for every date
of hearing — Since husband is a healthy and able bodied person, he
could not escape from his liability to pay the intérim alimony. [Beena
Dehariya Vs. Vimal Dehariya] C L1178

18 [AarE a7 (1955 BT 25), a°r 24 — Af% At @ U A
&T H1g ST 78 T T gue ez ® 98 %. 3,000/~ gfiee Aale
ARUIAIYVT, /. 5,000 /— 91% A ¢4 qed® gaars o Rfdr wx w. 200 /-
=T ¥ U B §99R 8 — 4fe ufy e g9 gew yNR &1 i @,
a5 Fafw Fafzs @y et o9 @ am e 9 9 39 g@ar) @
R fa fywe Ssfn) ...1175

Income Tax Act (43 of 1961), Section 252-(2) — Rectification of
order — Income Tax Appellate Tribunal can always correct a mistake
while exercising its power of rectification under the Act —No substantial

question of law arises — Appeal dismissed. [Commissioner of Income
Tax-I Vs. M/s. M.P. Financial Corporation] . (DB)...*5

SATABT FERIfITT (1961 ®T 43), ST 254(2) — AR BT TRYFE —
sreR Adtell aftrever, siftfram 9 ofasfa wReiew 9 ao=i wifm &1
T PR WY 949 Tadl gER dFar © — faftr @7 #id wRars ey
Iou— gl a1 — arfl|@ @R« | (R afw 397on daa-1 fa. 7. wd,
wIEg A PRURTE) (DB)...*5

Interpretation of statute — Even if any order is wrong
procedurally, but if it is leading to a just decision than it has to be
upheld. [Omprakash Meena Vs. State of M.P.] (DB)...1142

FIT 7 4977 — A A FIY qrew yfpwew vw } A €,
oRg =g Wd frofa @ @ik @ 97 w1 8 99 99 A SER ol
aifeg | (EwgsrE A A 2.9, ) ' (DB)...1142
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Interpretation of statutes — Relationship of landlord & tenant
— Unrebutted pleadings and evidence of landlord — It is a finding of
fact — No substantial question of law arises. [Maksood Ahmad (Rui
Wale) Vs. Smt. Sharifunnisha] ...1325

gl @1 [dwT ~ Gy Wt aiv gfvndt a1 wae — qf w@sh @
IEfFa AT ve Gy — IF 9 o7 ey € — Ry 31 31 aRem e
Soq—T el BiAT| (YT JeNS (B amel) fa. sfmeh erdgfaEm)  L..1325

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
‘Section 12 and Narcotic Drugs and Psychotropic Substances Act (61 of
19835), Section 20 — Heinousness or seriousness — Bail to a Juvenile can
be rejected only on the ground that it appears reasonable grounds for
believing that the release is likely to bring him into association with any
known criminal or expose him to any moral, physical or psychological
- danger or its release would defeat the ends of justice — Heinousness or
seriousness, gravity of offence is no ground to reject bail — No case is
pending against juvenile under NDPS Act — Applicant entitled to be
released on bail. [Pradumna Vs, State of M..P.] ...*14

fEemlv =g (arawi @1 da—a aiv weaey) i (000 BT
56), €1 12 Y9 ¥qrq@ 19 giv ggardt yerel a¥faw (1985 @7 61),
%7 20 — SGEg~ar I1 THRaGr — O Y waea 4w 39 R w®
FElaR ¥ o wedl ¥ wEfE Tw e 9 9 /AR i aer
f& Rerd @ swa Tl a9 aReell & woa /90fa F o @ SuTeT 8t
o ¥4 B AR, 9ifie a e T g star 8 @ sad RerE
¥ I BT IZAT v AT 8 — aruwrer B SrEwrar ur T, e
| AT AR Y #1109 2 — fraik @ fivg vl dies.
Afeifad & siwfa o1 g wfda ) @ — amdes wwe w B W
&1 FoarR| (Ug= A 7.9, =) e *14

Kolahal Niyantran Adhiniyam M.P., 1985 (1 of 1986), Section
13 — See — Noise Pollution (Regulation and Control) Rules, 2000,
Rule 5 [Rajendra Kumar Verma Vs. State of M.P.] (DB)...1284

- Blareer (T S99 4.0, 1985 (1986 BT 1), ST 13 — F@ —
7l g5 (Rfga sl FaEe) (399, zooe, Fraw 5 @< HA 91
fa. 79, 3m) _ (DB)...1284

Land Acquisition Act (1 of 1894), Sections 4 & 6 — Acquisition of
land —Release of huge and big chunk of land out of total land — Land of



28 INDEX

respondents not released — Held — Amounts to hostile discrimination —
Like should be treated alike. [Indore Development Authority Vs. Burhani
Grih Nirman Sahakari Sansthan Maryadit] (DB)...1145

IThr a5 eI (1894 FT 1), G 4 T 6 — Y FT IAT —
w7 ¥ frara @ g1 gweT gya far srar — geaeffror @ 1y @t
qad e fvar wr — afifeiRe — afee fads 9 oife 4 smar € -
TH ol @ G UM gds BIAl 9IfRvl (F5Iv s@dwiTe JuAiRe fa
e 7 Pl e dwem wifia) (DB)...1145

Land Acquisition Act (1 of 1894), Section 5A — Hearing of
objection — Collector himself deciding the objection instead of sending
the report to the Government — Held — Collector has no jurisdiction to
decide the objections — [ssuance of notification under section 6 of the
Act is invalid — Land acquisition proceedings stands totally vitiated,
as Competent Authority had neither decided the objections nor were
communicated. [Indore Development Authority Vs. Burhani Grih
Nirman Sahakari Sansthan Maryadit] (DB)...1145

Tfy geiT ARIFIT (1894 FT 1), GRT 5T — HT & G435 ~
Fagex 7 ARATT & WeR I Awd I I9E w@d anEy w1 Froffa
foar — afifeiRa — sndd & Foffa 5373 3 Fasec ot afeRar
T — o # a6 @ e altrgae 9 @) e a@de -
Ao syl guin: gfa eidt &, waifs waw miterd | 9 @
arany & fProffa fear w1 & wqfaa faa @i seaud= iR fa.
gl 17 fafu aser) e wwifiq) (DB)...1145

Land Development Rules, M.P., 1984, Rule 2 — See — Municipal
Corporation Act, M.P., 1956, Sections 2, 30 & 293 [Ashish Kumar Vs.
State of M.P.] W *3

gfr ffera fFram 9.7, 1984, fraw 2 — 3@ — Tvgifoas g
FRfras, By, 1956, GRIY 2, 30 7 293 (Y AR 4. 749, 397) ...*3

Land Development Rules ML.P., 2012, Rules 2, 13 & 105 — See —
Municipal Corporation Act, M.P., 1956, Sections 2, 30 & 293 [AShlSh
Kumar Vs, State of M.P.] %3

gfy f9era 7 73, 2012, (349 2, 13 T 105 — @@ — TRUeid
forrer ffyas, 9.4, 1956, GIRTY 2, 30 T 293 (WreN¥ FAR fa. A4, ¥4)...*3

Land Revenue Code, M.F. (20 of 1959), Section 117 — Khasra
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entries — Purpose — Fiscal — Recovery of land revenue — Entries does
not give any right or title in the property to any person. [Madhu Janiyani
Vs. State of MLP.] - ...1316

o VIVET IR, AH. (1959 FT 20), GIRT 117 — @EwT FAREAT —
yateE — fawi — q—roreq o ol — ufafewr fsft =afda = wafa
d $ig AftreR a1 5 7€ W (e sl fa 9. rsE)  ...1316

Limitation Act (36 of 1963), Sections 5, 29(2) and 4 to 24 — See
~Madhyastham Adhikaran Adhiniyam, M.P,, 1983, Section 19 [State
of M.P. Vs. Anshuman Shukla] (SC)...1111

TRAIAT SIRATT (1963 #T 36), arery 5 29(2) T 4 #24 - 7@ —
quiﬁarmmﬁw i, 1983, &RT 19 (lm <rsn fal’ AT )
(SC)...1111

Limitation Act (36 of 1963), Article 58 - See — Civil Procedure
Code, 1908, Section 9 [Madhu Janiyani Vs. State of M.P.] ...1316

TRTT I (1963 &7 35), sIgewT 58 — B@ — Ryf3er wlrar
TIear, 1908, grvr 9 (wy W fa. w9, o). ..1316

. Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section
19 and Limitation Act (36 of 1963), Sections 5, 29(2) and 4 to 24 -
Condonation of delay — Time barred revision w/s 19 of Act of 1983 —
Section 29(2) provides that sections 4 to 24 of the Limitation Act shall be
applicable to any Act which prescribes a special period of limitation, unless
they are expressly excluded by that special law — Delay can be condoned
-Appeal allowed. [State of ML.P. Vs. Anshuman Shukla] (SO)...1111

ARy HIEHCVT Sy, A7 (1983 BT 29), I7eT 19 T g AT
FIfTaH (1963 &7 36), G0 5, 29(2) T 4 § 24 — a7 & v 7167 —
Fferferaa 1983 ¥ aRT 19 & ofwfa wwa aRfa gadeor — s 20(2)
SusfEm aeell @ fo afR=iom afifre &) o 4 | 24 fel) A 09
IRt S Ay 8 ot el 9 ety e fafre oxar 2, w9 @
fo s faeiy fafr gvr @\ Wy 9 faffa 58 — frevg srw fear
har € — AN A3 (W s o agam gaen) (S0O)...1111

Municipal Corporation Act, M.P. (23 of 1956), Sections 2,30 &
293, Nagar Tatha Gram Nivesh Adhiniyam, M.P, (23 of 1973), Section
2 (c), Land Development Rules, M.P., 1984, Rule 2 and Land
Development Rules M.P.,, 2012, Rules 2, 13 & 105 — Application for
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Building permission — Date of consideration — The object of Act of
1973 is not only the development but the control of building — For
constructing building three applications are required to be made (i) for
grant of permission from Development Authority under the Land
Development Rules (ii) Grant of permission from Colonizer Authority
(iii) Application for grant of building permission — Petitioner was
granted permission for development under Rules, 1984 —An application
for grant of building permission was filed, however, the said application
remained pending and Rules 2012 came into force — Petitioner was
directed to submit revised plan as per the Rules, 2012 — Held — No
vested rlght had accrued in favour of petitioner to claim grant of
building permission only under the provisions of Land Development .
Rules, 1984 — As the appllcatmn was pending and Rules 2012 have
come into force therefore, the application was to be considered only
and only under the provisions of Rules, 2012 — Opinion of the building
sanction authority that the petitioners were not to be granted FAR of
2.5 but a lesser FAR as per the Rules, 2012, is in accordance with law
—Petition dismissed. {[Ashish Kumar Vs. State of M.P.] 3

Feurfors (T i, 9.4 (1956 &7 23), a9 2, 30 F 293, TIY
Terr AT (P s, a5, (1973 &1 23) T 2 () 9 faerg (A 7.
H, 1984, 599 2 ¥ qf7 &g (499 94, 2012, [5499 2, 13 T 105 — 597
Frafer Bt argafy 8q smdsT — [Fareer @1 ffr — 1913 © SffEy &1 e
Pad for T8 wq g w1 P @ — aea fef g @ smdea
frd o st 2 () gf e frm @ sfaefa fawra it | argata
wer f5d o 2g (i) sufhae el & squfa wem 58 9= 8 (fii)
wae frfor & aafy yare 5 oM 3y adeT — Al B P 1084 @
sief R oq Il & 1 T — #@ae o 1 sgafa yemE e
3 fd sdeT yegd fear T feg ST Jrded &fia <er Sk 2012
grdt gaT — AT @Y P 2012 B GFER TRIRE W INgd e @ ol
PR frr a1 — afafEiRa — S g faerw Fraw 1984 3 Sudal &
sl A= Ffor @Y sl wem 53 o &1 9@ F @ fad s @ ag
¥ o1 fafta sfrer vk g =E g3 — Hfr A dfaa or Sk e 2012
garft gar & g, ade o1 AR dad 3k daa Frer 2012 & Sugar
& foera farar w=T o — wae i Sl e« st @ airer
P 2.5 BT T &= AGUA (TH.I) 98 T f5ur Wi o sfew fafergar
PR 2012 @ AR PR od &9 UM (TF.QAR.) — AT arie |
(i FuR fa. w9, woy) ™3
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Municipal Corporation Act, M.P. (23 of 1956}, Sections 305 &
306 — See — Constitution — Article 300-4 [Prem Narayan Patidar Vs.
Municipal Corporation, Bhopal] ...1223

FeuIfare T GfSfRr, TH. (1956 BT 23), STV 305 T 306 — W@
— gigrT — IgweT 3o0-¢ (FwTREeT TERR fA. mgfaRma sraREE,
A1) . 1223

Nagar Tatha Gram Nivesh Adhinivam, M.B, (23 of 1973),
Section 2 (c) — See — Municipal Corporation Act, M.P, 1956, Sections
2, 30 & 293 [Ashish Kumar Vs. State of M.P.] *3

TIY T FT9 39 gy, 7.4, (1973 &7 23), arr 2 () — &
— TG (T SifelaaE, A, 1956, S92, 30 7 293 (IRiiY |AR
fa. w.g. =) ’ 3

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973),
Sections 50 & 54 — Publication of final scheme — Lapse of scheme —
Fails to implement nor substantial steps taken towards implementation
of final scheme within 3 years — Held — Final Scheme will lapse and in
turn land acquisition proceedings will also stand vitiated — Appeal
dismissed. [Indore Development Authority Vs. Burhani Grih Nirman
Sahakari Sansthan Maryadit] _ (DB)...1145

TAY THT I (1397 Sferfa9 (1973 »71 23), &9 50 7 54 — FfoT
TIor T BT FEIRIT — T gy & o — Braiaa o § fawa sl
a8 fe qrer o1 Bearaaa 3 awl @ M $e @) ey uRqa en
fet m — atifEiRa — @fm Iiomr @ ek sty e, st
sEarEl 1 gfiw sl — aflg wRor) (S s@aui= iR fa.
geerl g fafo geerd deens aaffew) (DB)...1145

Narcotic Drués and Psychotropic Substances Act (61 of 1985),
Sections 9, 94, 74-A — See — Constitution — Article 226 {Mansingh
Rajpoot Vs. State of M.P.] . ¥12

w@ras e s wraardt geref SffaT (1985 T 61) awre g, 9%
74—¢ — 3G — widwrT — gy 226 (AARE woqw A 7. w=w)... %12

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 20 — See — Juvenile Justice (Care and Protection of Children)
Act, 2000, Section 12 [Pradumna Vs, State of M.P.] -..*14
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wrys SNl aliv gTgardt gerel AT (1985 FT 61). €T 20
— @@ — fFEnv =y (Frawl B gw—E v wvgvy) gy, 2000,
grer 12 (ug= fa. 7.9 I5y) 14

Narcotic Drugs and Psychotropic Substances (Madhya Pradesh)
Rules, 1985, Rule 37-M, proviso of clause (c) — See — Constitution —
Article 226 [Mansingh Rajpoot Vs. State of ML.P.] e *12

waraE giafer siv wagardt uwrd (weanRe) 9, 1985, fAUH
a7—vq, @ve (d}) o1 yvge — T@ — wlgrT — g7 226 (AFIRiE
Ioqa . "9 I1ea) . ¥12

Noise Pollution (Regulation and Control) Rules, 2000, Rule 5 -
" Kolahal Niyantran Adhiniyam M.P, 1985 (I of 1986), Section 13 - Validity
of Section 13 of Act, 1985 — Rules 2000 being central rules framed under
Central enactment, will prevail - Exemption provided u/s 13, Act, 1985 is
ex facie in conflict with outer limit specified by Rule 5(3), Rules 2000 —To
that extent section 13(1) of Act, 1985 is declared ultra vires. {Rajendra
Kumar Verma Vs. State of ML.P.] (DB)...1284

eafr gEyer (ffraas giv FaEvy) (e 2000, a7 5 — @ergd
Fraaer sifefraw 4.4, 1985 (1986 &7 1), SIRT 13 — HIVGT 1985 &1 &1er
13 %} Rfrar=rar — fraw 2000 @0 affrafef @ Safa frfag @i
PrE g9 @ TR, asRE 8 — At 1985 @) 97 13 @ S@ld
Syeafera ge, gd gear fraw s(3), fram 2000 FRT fafafdfen s o
2 fieg 2 — v W 9w affraa 1985 @1 aRT 13(1) B AR
giftm far Tar) (s $IR 99 fa. 9.y, o) (DB)...1284

Noise Pollution (Regulation and Control) Rules, 2000, Rule
5(3) — Exemption — Use of loudspeakers at any religious place —Sound
level restrictions provided by Central Legislation will have to be

adhered to without any exception. [Rajendra Kumar Verma Vs. State
of M.P.] (DB)...1284

gy mgyvr (RfgaT aiv Frage) g 2000, 599 5(3) — B —
fordt anffa v gv efr fAvars 75 &1 89T — od faam g
Sudfrg safy W fdes @1 A auare @ gedr ¥ urad o S|
(el FAR Faf f4. 9.9, o) (DB)...1284

Noise Pollution (Regulation and Control} Rules, 2000, Rule
5(3) — Installation of Pandals — Govt. Authorities must entertain
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application for installation of Pandals on public street keeping in mind
the statutory provisions/restrictions but also dictum of Apex Court—If
any authority comes across any unautherized Pandal on a busy street,
must remove the same by following due process. [Rajendra Kumar
Verma Vs. State of ML.P.] (DB)...1284

sy ggwer (RfyasT aie Frasey) R, 2000, (T 5(3) — 0810 @
FeT — GBI MR &) wdwe arf R deid @8 $ Y AEE
& 9 dad B SUGH / frdee s ¥ v gy afed walw ey @
AT B = ¥ @S gY TV e arfey — Ak feel miter e =
o ) B AAIGT dSta WAl WAl 8, 9§ aRrE ufibar @ ued g

T W ARy (v §AR g9l fa 99 o) (DB)...1284

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 85 — See — Uchcha Nyayalaya (Khand Nyaypeeth Ko
Appeal) Adhiniyam, M.P. 2005, Section 2(1) [Omprakash Meena Vs.
State of ML.P.] . (DB)...1142

T ST UF T €Yy Haw, G4, 1993 (1994 FT 1), €T 85
— 7@ — =7 =raray (@ve ~rgdic & srifia) ftfra, A, 2005, €T
2(1) (@wysrea A= fA. 9.9, Irw) (DB)...1142

Penal Code (45 of 1860), Section 302 — Murder — Place of incident
— Appellant is alleged to have poured kerosene oil on the deceased and
thereafter set her on fire while she was in the kitchen — No attempt was
made to get the sample of kerosene from the floor by rubbing a cotton

swab as kerosene oil would spill on the floor — Witnesses who reached

immediately after the incident have stated that they found injured/
deceased in the courtyard of house — Semi burnt clothes were also found
in Courtyard — Possibility cannot be ruled out that incident did not take
place in kitchen but it might have taken place in verandah or courtyard.
[Ashok Prajapati Vs. State of MLP.] . (DB)...1352

qUe GIEar (1860 BT 45) ST 302 — §CIT — EHCI T €T —
arfiereffl ¥ afrela wu Q@ girer w fPURE da sSar Jiv aovEn
IR AT @ € Y 98 Wige A off — U @ W & wea By 4
frafe ¥ &1 9T |3 371 dig v a8 fear = st R v w
Ba®T BT — WIEATOT Sif Bl @ gRd UK ugd, $9al U 8 {6
S5l ared /qfrer ®f 7w & A ¥ wEr — Heed ®ue | I
¥ urt TR A — FEET B ASRT T W GhAT [ geAr WIER A A
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ol ot 9fes 51 woar € w=er T1 W F w7 (arentw wwiafy fiy
9. o) (DB)...1352

Penal Code (45 of 1860) , Section 302 ~ See — Evidence Act,
1872, Section 32 [Ashok Prajapati Vs. State of M.P.] (DB)...1352
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Penal Code (45 of 1860), Section 376 — Testimony of prosecutrix
— To be classified as — (1) Reliable — (2) Unreliable — (3) Partially
reliable — Then only conviction or acquittal to be based. [Gopal Vs.
State of M.P.] ...1338
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Penal Code (45 of 1860), Sections 376 & 450 — Rape and house
fresspass —~ Major discrepancies in evidence of the prosecutrix and her
husband - Though corroboration not necessary in sexual offences —
Benefit of doubt given to the accused — Conviction set aside. [Munna
Vs. State of MLP.] (SC)...1123
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Penal Code (45 of 1860), Sections 376(1), 341 & 506 Part-II —
Sole testimony of prosecutrix —Rape at 10 a.m. on a busy culvert - No
external injuries on body of prosecutrix — Pregnancy of seven months
— Major discrepancies in evidence of the prosecutrix — Held —
Testimony of prosecutrix is wholly unreliable — Appeal allowed -
Accused acquitted. [Gopal Vs. State of M.P.] ...1338
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* Penal Code (45 of 1860), Section 376(2)(F) and Protection of
Children from Sexual Offences Act, (32 of 2012), Section 4 --No mention
of penetration of any part of appellant’s body in the Vagina of
prosecutrix either in F.LLR. or in police statement — Evidence in Court
that the appellant was inserting his finger not trustworthy — No offence
under Section 376(2)(f) of I.P.C. or under Section 4 of Act, 2012 made
out. [Chaitu Singh Gond Vs. State of M.P.] (DB)...1343
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Penal Code (45 of 1860), Sections 420, 406, 409, 467 & 468 —
See— Criminal Procedure Code, 1973, Section 482 [Aditya Singh Sengar
Vs. State of M.P.] ) |

§US WIEar (1860 BT 45) TV 420, 406, 409, 467 T 468 — @ —
qvs glar wigdl, 1973, arT 4582 (afeca Riw ¥R 4 99, w=w).  ...*1

Protection of Children from Sexual Offénces Act, (32 of 2012),
Section 4 — See — Penal Code, 1860, Section 376(2)(F) [Chaitu Singh
Gond Vs. State of MLP.] (DB)...1343
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Protection of Children from Sexual Offences Act, (32 of 2012),
Sections 7 & 8— Appellant took the prosecutrix inside his house, removed her
slacks and panty, lifted her onto the cot— Appellant guilty committing offence
defined under Section 7 and punishable under Section 8 of Act, 2012. [Chaitu
Singh Gond Vs. State of M.P.] (DB)...1343
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Service Law — Adverse confidential remarks — Communication
— ACRs. were communicated after a period of three months — ACRs
quashed — Adverse remarks directed to be expunged — Respondents
directed to convene review DPC — Petition allowed. [Roop Singh Bhil
Vs. State of ML.P.] ...1311
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Service Law — Anganwadi worker — Service conditions —
Place of residence — Post of Anganwadi worker is not a Statutory
Post — Post of Anganwadi is created under a scheme — Requirement
of residence in a particular village where the Anganwadi is situated
cannot be said to be unconstitutional. [Abhilasha Sharma (Smt.)
Vs. Smt. Saroj Devi] : (DB)...1165
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Service Law — Experience — Experience gained before acquiring
requisite educational qualification cannot be taken into consideration
while determining the period of experience. [Sanjay Ku. Sahu Vs. State
of M.P.] ...1189
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Service Law — Police Regulations, M.I., Regulations 238 & 241
— Termination on basis of conviction — Petitioner employee of police
department as head constable — Terminated from service due to
conviction under Section 388 of IPC — Conviction suspended in Criminal
Appeal - Held — Criminal Appeal is still pending — No interference on
the order of dismissal — Admission declined. [Dinesh Kadam Vs. State
of M.P.] ...1217
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Service Law — Promofion — Non-consideration — Earlier the
State Administrative Tribunal directed for preparation of Combined
Gradation List of Inspectors — Combined Gradation List was not
prepared at proper time and when it was prepared it was never acted
upon — Appellant had retired in the year 1998 whereas the Rules were
amended in the year 2000 — As the appellant has retired, notional
promotion to the post of Dy. S.P. be given and will be deemed to have
superannuated on that post and shall be given all retirement benefits -
by re-calculating the same on the premise that he held the post of
Dy.S.P. [M.P. Singh Bargoti Vs. State of M.P.] (8C)...1133
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Service law — Transfer — Stigmatic — Mere mention of “vigilance
directive” in the order can’t be construed as pending enquiry transfer was
made. [Sanjay Mourya @ S.K. Mourya Vs. Union of India](DB)...1138
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Stamp Act (2 of 1899), Section 33 — Impounding of document —

-Stage thereof — The moment a document is produced before an authority

and is insufficiently stamped, the same has to be mandatorily
impounded. [Sneh Farms & Agro Products Ltd., Indore Vs. Pankaj
Agrawal] ..1191
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Stamp Act (2 of 1899), Section 33 — Impounding of insufficiently
stamped document — When it is to be impounded — The moment it is
produced before an authority or when the document is tendered in
evidence — Held — It is mandatory for an authority to impound a
document produced before him or which comes before him in the
performance of his function. [Sneh Farms & Agro Products Ltd., Indore
~ Vs. Pankaj Agrawal] ...1191
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Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
M.P. 2005 (14 of 2006), Section 2(1) and Panchayat Raj Evam Gram
Swaraj Adhiniyam, M.P. 1993 (1 of 1994), Section 85 — Panchayat
Karmi — Appointment — Resolution by Gram Panchayat — Less
meritorious candidate appointed — Appointment set aside by the
Collector — Confirm in Appeal by the Commissioner— State Minister
in Revision upheld the Resolution of Gram Panchayat—Held — Orders
of Collector and Commissioner erroneous procedurally — Upheld, as
leading to just decision — Appeal dismissed — Order of Single Judge
upheld. [Omprakash Meena Vs, State of M.P.] (DB)...1142
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Urban Land (Ceiling and Regulation) Act (33 of 1976), Section
5 — Transfer of land after appointed day — Land already declared
surplus — Subsequent purchaser has no right or authority on the basis
of sale deed — Contrary to provisions of section 5 — Transaction is ab

initio void. [Madhu Janiyani Vs. State of M.P.] .-.1316
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) Urban Land (Ceiling and Regulation) Act (33 of 1976), Section

6(1) — Return by recorded Bhumi Swami filed after appointed day —
Objection dismissed — Land declared as surplus — Notification issued
u/s 10(1) of the Act — Notice of surplus land served — Ceiling
proceedings never challenged before Appellate authority or any other
Court — Proceedings attained finality — State becomes ‘Bhumi Swami’
"— State has every right to allot and dispose of such land as per the
procedure prescribed. [Madhu Janiyani Vs. State of M.P.]- ...1316
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Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Sections 2 and
4 & Central Universities Act, (25 of 2009), Section 6 and
Vishwavidyalaya Sanshodhan Adhiniyam M.P, 2011, Section 3 —
Affiliation —Petitioner running B.Ed. courses however, affiliation was
not granted by University on the ground that it has now become Central
University by virtue of Act, 2009 — New University has been constituted
under Sanshodhan Adhiniyam, 2011 however, the same has not become
functional — Even after formation of Central University, Dr. Harisingh
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Gaur University granted affiliation to institutions — State Govt. had
also requested authorities of Dr. Hari Singh Gaur University to make
some interim arrangements — Refusal to grant affiliation to Petitioner
bad in law — University directed to pass order of affiliation within 30
days if the petitioner found to have fulfilled all conditions — Result of
students who were admitted and whose examination has been taken
shall be released — Petition allowed. [Ekta Shiksha Prasar Samiti,
ChhatarpurVs. Dr. Harisingh Gaur University] (DB)...*6
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Vishwavidyalaya Sanshodhan Adhiniyam M.P, 2011, Section

3 — See —Vishwavidyalaya Adhiniyam, M.P, 1973, Sections 2 and 4
[Ekta Shiksha Prasar Samiti, Chhatarpur Vs. Dr. Harisingh Gaur
University] (DB)...*6
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Wakjr Act (43 of 1995), Sections 83(1)(2) & 85 — See — Civil
Procedure Code, 1908, Order 7 Rule 11 {Kallu Khan Vs. Wakf
Intajamiya Committee] - oo ®7
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Words & Phrases

— Meaning of ‘fails to implement’ and ‘Hostile discrimination’
explained. [Indore Development Authority Vs. Burhani Grih Nirman
Sahakari Sansthan Maryadit] (DB)...1145
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Workmen’s Compensation Act (8 of 1923}, Sections 10(1) and
22A — Statement regarding fatal accident and further deposit in cases
of fatal accident - Appellant has failed to establish the applicability of
these provisions in the case in hand — Employer having due notice of
the accident and death having preceded the payment of compensation
— Provisions of Section 10(1) and 22A are not attracted. [Executive
Engineer, ML.LP.P.K.V.V.C.L. Vs. Smt. Malti Bai] ...1332
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Workmen’s Compensation Act (8 of 1923), Sections 30, 10(1) &
Section 224 — Penalty — Workman died within 24 hours of sustaining
injuries— Compensation amount was not deposited within one month though
the employee sustained injury in discharge of duty — Award is assailed on
the ground that the Commissioner committed grave error in imposing
penalty without causing notice u/s 10(1) and 22A of the Act — Held —As
provided u/s 4A of the Act it is the statutory liability of the employer to
pay compensation as soon as it falls due — Since appellant has failed to
give any justification for not depositing the compensation within one month,
Commissioner has rightly imposed the interest and penalty. [Executive
Engineer, M.P.P.K.V.V.C.L. Vs. Smt. Malti Bai] ...1332
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JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH
RULES, 2008

[Notification published in Madhya Pradesh Gazette, (Extra-
. ordinary). dated 30th July, 2010, page no. 801 to 802(3)]

High Court ofMadhya Pradesh, Jabalpur
Jabalpur, the 21st July 2010

No. A-2144.- Hon’ble the Chief Justice has been pleased to direct
that the following amendments in the High Court of Madhya Pradesh Rules,
2008, shall come into force from the 10th day of August, 2010.

(1) In Chapter IV, rule 16 shall be substituted by the
following :

16.(1) _ Tied up matters -
Whenever a Judge -
(a) is elevated to Supreme Court,
() s transﬁ:rred to other High Court,
(c) demits office,
or

(d)  istransferred to other Bench or Principal Seat of
the High Court,
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. (e)  isnotavailable for any other reason and in the
opinion of the Chief Justice, the application, looking
to the urgency in the matter, it cannot wait for such
Judge to resume work; :

all matters tied up to himina -

(1) single bench (except areview petition, which shall
be listed before regular division bench), shall be
listed before the regular bench.

(ii) division bench or full bench, shall be listed before
a bench of which the available judge (s) shall
necessarily be amember (s).

. (2)  Where none of the Judges comprising the bench
to which any matter is tied up, is available in terms
of sub-rule (1), such matter shall be listed before
the regular bench. '

(2)  Inchapter X, rule 23 (2) (b) shall be substituted by the
following:

“b) be sﬁbported by an affidavit verifying the facts relied
on and annexures filed therewith,”

(3)  InchapterX, after sub-rule (2) in rule 30 following sub-
rule (3) shall be inserted:

“3) The petition shall be supported by an affidavit verifying
the facts relied on and annexures filed therewith.”

(4)  After chapter XIII, the following chapter shall be
inserted: '

CHAPTERXIITA
PUBLIC INTEREST LITIGATION
LETTER PETITIONS

1. (2) Letter petitions, addressed to the Chief Justice and directed by
him to be registered as a writ petition or arevision, shall be so registered.

(b) Letter petitions, addresed to a Judge of the High Court, may be
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forwarded by him to the Chief Justice for consideration.

2. There shall be a Letter Petition Cell in the High Court, headed by
the Registrar (Judicial) comprising such Officers of the Registry as
members as may, from time to time, be nominated by the Chief Justice.

3. Allletter petitions other than those mentioned in rule 1 above, shall
be forwarded to the Registrar (Judicial) in original, who may mark it to
a member of the Letter Petitions Cell for scrutiny. The member shall
scrutinize the same, in the light ofthe guide lines contained inrules 9,10
and 11 of this Chapter. Thereafter the letter petition shall be submitted
to the Chief Justice or a Judge or committee of Judges, nominated for
the purpose, by the Chief Justice.

4. The Chief Justice or the Judge or the committee of Judges,
nominated by the Chief Justice under rule 3, may either direct that the
letter petition be registered as a writ petition or a revision or may pass
such other order as may be deemed fit :

Provided that where a Judge or the committee of Judges,
nominated by the Chief Justice, directs registration of a writ petition or
arevision, he or it shall send the matter back to the Chief Justice for
placing before the regular bench or such other bench, as may be
nominated by him, for hearing,

5. No letter petition shall be heard on judicial side unless registered
as a writ petition or a Civil or criminal revision on an express order
made by the Chief Justice or a Judge or the committee of Judges
nominated under rule 3 by the Chief Justice.

6. No one shall have a right to be heard by the Chief Justice or the

Judge or the committee of Judges nominated by the Chief Justice in

respect of a letter petition before its registration.

7. The High Court shall not be obligated to maintain a record of
every letter petition; nor shall the Chief Justice or the Judge or the
committee of Judges, nominated by the Chief Justice, be bound to assign
or communicate reasons for any order made under rule 4 of this Chapter.

8. No correspondence shall be entertained in respect of any letter
petition.
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9. Ordinarily, no letter petition espousing individual/personal cause
shall be entertained as a writ petition filed in public interest except as
hereinafter indicated-

M
@)
&)

(a)

(b)
(©
(d)
(e)
®
(8
()
4
(a)
(b)
)

(6)

Q)

@®)
®)

matters pertaining to bonded labourers;

matters pertaining to neglected children;

Pctition.s from jails-

complaining of harassment;

for pre-mature release;

for release on probation;

secking release after having completed 14 years in jail;
in respect of death in prison; |

seeking transfer of a prisoner from one jail to another;
praying for release on personal bond; and

seeking speedy trial as a fundamental right;

Petitions against police-

complaining harassment/atrocities by police; and

in respect of death in police custody.

Petitions against atrocities on women, in particular
harassment of bride, bride burning, rape, murder,
kidnapping, child marriage etc.

Petitions complaining of harassment or torture of or
atrocities upon members of Scheduled Castes or
Schedule Tribes by persons belonging to upper class or

police;

Petitions for preservation and maintenance of heritage,
culture or antiques;

Petitions for conservation of forest and wild life;

Petitions by riot-victims;

.r’
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1
Petitions for Family Pension ;

10. Ordinarily, letter petitions falling under the following categories
shall not be registered as writ petition or revision.

0y
2

3)
@
®
©
@
@©

®

4

()

landlord-tenant matters;

service matters including those pertaiﬁing to retiral
benefits; and

the following matters-

complaints against central/state govermment departments/
officers; Government Departments and Local Bodies
except those relating to Item Nos. (1) to (10) above.

matters relating to admission to educational courses;

petitions for early hearing of case pending in High Courts
and subordinate courts;

petitions alleging civil contempt of court;

petitions seeking relief for which a main case other than
a writ petition under article 226 of the Constitutin of India
or arevision is maintainable;

apetition seeking transfer of a case from a Bench to the
Principal seat of the High Court or from one subordinate
court to another;

petitions concerning mainténance of wife, children and
parents;

individual complaints against advocates.

11. Ordinarily, a letter petition shall not be directed to be registered
simply because the petitioner lacks financial resources to prosecute the
temedy available to him under the law.

" Insuch cases, appropriate direction to High Court Legal Services
Committee or the State Legal Services Authority may be made by the
Chief Justice or the Judge or the committee of Judges.

12. Nothing in this Chapter shall be deemed to restrict the powers of
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the Chief Justice or a Judge or the committee of Judges nominated by
the Chief Justice under rule 3 to register a letter petition in his or its
discretion.

Regular public interest Litigation

13. Regular public interest litigation may be initiated by a registered
or recognized social action group or an individual having social public
standing/professional status and public spirited antecedents or any other
person or a group acting pro bono publico.

14. A writ petition shall disclose-

(1) petitioner’s social public standing/professional status and public
spirited antecedents; :

(2) source of petitioner’s finances for meeting the expenditure of
the PI1L; '

(3) source of the information on which the averments are based;
(4) facts constituting the cause;
(5) nature of injury caused to the public and

(6) nature and extent of the personal interest of the petitioner
involved in the cause, if any.

15. All substantive allegations/averments in a writ petition shall, as far
as practicable, be supported by prima facie evidence/material. Such
allegations/averments and evidence/material shall be substantiated by an
affidavit of the petitioner.

16. Awrit petition shall contain a statement/declaration that a thorough
research has been conducted in the matter and shall be accompanied by
all such relevant material, where necessary.

17. A writ petition shall contain a statement/declaration of the
petitioner that to the best of his knowledge, the issue, raised, was not
dealt with or decided and that a similar or identical petition was not filed
earlier by the petitioner or by any other person and in case such an issue
was dealt with or a similar or identical petition was filed earlier, its status
or the result thereof.
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18. The Court may require a petitioner to deposit such security as
deemed fit.

19. Where the Court, after hearing of the matter is of the view that
the petitioner was not genuinely interested in espousing a public cause, it
may, in its discretion, impose exemplary cost on the petitioner.

20. The petitions; involving larger public interest, gravity and urgency,
shall be given priority over other petitions.

(5) Inchapter XXI, sub-rules (1), (2) and (3) of rule 1 shall be deleted.

(6) Inchapter XXI, sub-rule (4) of rule 1 shall be substituted by the
following:

- “(4) Apartydesiring to appeal to the Supreme Court may
apply orally for a certificate in terms of article 134-A
of the Constitution of India immediately after the
pronouncement of the judgment by the Court and the
Court may, as soon as may be, after hearing the parties
or their counsel grant of refuse the same to the party
on such oral application.”

(M In chai:ter XXI, rules 2 shall be deleted.
(8) Inchapter XXI, rule 3 shall be substituted by the following:

“3. Upon the Court directing grant of certificate, suo
motu or otherwise the Registrar shall issue a certificate
for fitness to appeal in Form No. 30 or 31.”

(9) Inchapter XXI, sub-rule (1) of rule 3 shall be deleted.

(10) In chapter XXI, sub-sule (4) of rule 6 shall be substituted by
the following:

“(4)(a) for making deposit for the costs of transmission
of the original record; or

(b) the preparation of transcript of the record in English
and for its transmission; or

() for the preparation and transmission of the printed
or photocopled transcript of the record.”
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(11) In chapter XXI, sub-rules (1), (2) and (3) of rule 22 shall be
deleted.

(12) Inchapter XXI sub-rule (4) of rule 22 shall be substituted by
the following:

“(4) A party desiring to appeal to the Supreme Court
may apply orally for a certificate in terms of article
134-A of the Constitution of India immediately after
the pronouncement of the judgment by the Court and
the Court may, as soon as may be after hearing the
parties or their counsel grant or refuse the same to the
party on such oral application.

(13) Inchapter XXI, rule 23 shall be deleted.
(14) In chapter XXI, rule 24 shall be substituted by the following:

24. Upon the Court directing grant of certificate, the
Registrar shall issue a certificate for fitness to appeal,
shall be issued in Form No. 30.

(15) Inthe appendix, Form no. 29 shall be deleted.

C.V. SIRPURKAR
Secy.
High Court Rule Committee.
21-7-2010

[Notification published in Madhya Pradesh Gazette, (Extra-
ordinary) dated 17th February, 2011]

High Court of Madhya Pradesh, Jabalpur

No. G4 Jabalpur, the 9th February, 2011
ANNEXURE-A

Rule -2(7)(d)(1) of Chapter- IV of the High Court of the Madhya Pradesh
Rules, 2008, shall be deleted.

SUBHASH KAKAKDE, Registrar General

'."
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Short Note
.M
Before Mr. Justice Jarat Kumar Jain
M.Cr.C. No. 382/2013 (Indore) decided on 9 December 2014

ADITYA SINGH SENGAR Apphcant
Vs.
STATEOFM.P. - Non-app_licant

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Penal
_ Code (45 of 1860), Sections 420, 406, 409, 467 & 468 - Quashing of F.LR.
- In enquiry it was found that Gram Panchayat fraudulently registered
attendance of four dead persons in muster roll - Applicant was posted as
Sub-Engineer - Only allegation against him is that he issued completion
certificate - Duties of the applicant are in regard to technical advise and
supervision of work and not to verify the muster roll - No allegation that
any money was entrusted to applicant which he has misappropriated or
has committed any forgery - F.I.LR. liable to be quashed qua the applicant. '

qvg HiFar 9l 1973 (1974 FT 2), FIT 482 ¥ §7% Ggdr (msa &7
45), STV 420, 406, 409, 457?463—%@%#6@@%3&%
T — Wi ¥ 4% U T S U 9y ¥ AR g9 afdal o SuReir
FreqEs fd—gofl ¥ gof @Y — aes SuAar & Y . uSer or —
wus fieg daa I8 ateys @ 75 999 gofar wmoe=s sl R — andes
o1 deder anNel Wl @ o @ wRae ¥ weka @ etk v ¥
At & | ¥ — i afeu T8 5 ades o @i W@ Al
¢ off e vud giifrteE fear a1 S gevaT ik 9 - :m?}za?a}
ma#nmmﬁqﬁaﬁmﬁaﬁﬂ}mﬁml

Case referred :
2013 Cri. L. 1. 411 (SC).

Short Note
*2) - .
Before Mr. Justice K.K. Trivedi
C.R. No. 88/2010 (Jabalpur) decided on'11 November, 2013

ASHAPRAJAPATI(SMT). . - .Applicant
Vs. . '
CHHIDAN[ILAL & anr. o Non-apphcants

Civil Procedure Code (5 of 1 908), Section 152 - Correctwn in
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decree - Applicant filed suit for specific performance of-contract - In
relief clause of plaint although area in words was rightly mentioned as
"0.19" but in figures, it was wrongly mentioned as "0.10" - Area was
rightly mentioned in entire plaint - Held - It was not necessary for Trial
‘Court to take area only from figures but could have'been ascertained
from its description in words also - Trial Court should have allowed the
application for correction of decree - Petition allowed.

fufaer afsar giear (1908 &1 5) arq 152 — @1 4 gerw — -
rdgd « Wider @ fafisg yraw 3g 9w e fHar — quaft ac|u @
Ay @ H famd 1 vt 4 Sfaa wa | "0.19" sfeafaa faar T
R AF A I Tad w7 € "0.10" Sfewfaa fear T — Wyl arqua
¥ dawa Bl Sfua wu @ Sfeafaa fear war — afafeife — fAgror
I @ fad d9d el 9 d9%d faar d |9 aawms T8 o gfew
I et § Y ghifYaa fear o1 aear o — faary <raea st @ 3
YER BY AAST AR BT AR AT — AFAPT A9 |

Case referred :
AIR 2008 SC 225.

Girish Shrivastava, for the applicant
Lalji Kushwaha, for the non-applicantno.l.
Ashok Chourasiya, for the non-applicantno. 2.

Short Note
*3)
Before Mr. Justice K. K. Trivedi
W.P. No. 2281/2013 (Jabalpur) decided on 31 Octobeér, 2014

ASHISH KUMAR & ors. . ...Petitioners
Vs. )
STATE OF M.P. & ors. ...Respondents

Municipal Corporation Act, M.P. (23 of 1956), Sections 2, 30 &
293, Nagar Tatha Gram Nivesh Adhiniyam, M.E., (23 of 1973), Section
2 (c), Land Development Rules, M.P., 1984, Rule.2 and Land
Development Rules M.P, 2012, Rules 2, 13 & 105 - Application for
Building permission - Date of consideration - The object.of Act of 1973
is not only the development but the control of building - For constructing
building three applications are required to be made (i) for grant of
permission from Development Authority under the Land Development
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* "Rules (ji) Grant of permission from Colonizer Authority (iii) Application
for grant of building permission - Petitioner was granted permission
for development under Rules, 1984 - An application for grant of building
permission was filed, however, the said application remained pending
and Rules 2012 came into force - Petitioner was directed to submit
revised plan as per the Rules, 2012 - Held - No vested right had
accrued in favour of petitioner to claim grant of building permission
only under the provisions of Land Development Rules, 1984 - As the
application was pending and Rules 2012 have come into force therefore,
the application was to be.considered only.and only under the provisions

" .of Rules, 2012 - Opinion of the building sanction authority that the
petitioners were not to be granted FAR of 2.5 but a lesser FAR as per
the Rules, 2012, is in accordance with law - Petition dismissed.

Fregifa® Frrg afefyad, 28, (1956 &7 23), €Iy 2 30 9 293,

FI7 T T PR aftifas, 7.1, (1973 @7 23), arr 2 (H), 97 Rora
Fram 7a. 1984, Fraa 2 v7 ¥ Rorg a7 749, 2012, [797 2 13 T 105
— g7 Frafor # agafy 8g-ardsT — faareer @) fafer — 1973 & aftrfram
1 S2Tg DTd Frerd TE g wa i e fgEer @ — wae fei ey
A I frd o et ? () G Rew P @ s fae
sTireReT | Fgafy warr fad e ¥y (i) sufidvs miterd 9 sgafa
‘s fed W 2 (i) waw Fafor 1 agafy wee RS o oY smae
— Trft W Praw 1084 @ aa faem /Y ARy WG # TE — HAA
frafor B argafy = frd o @ frd amdes wega fear T faeg ST
i wfia xer st Prm 2012 gAY gan - Arh @ Fraw 2012 @
Wgﬁ%wwmﬁ$ﬁ:ﬂﬁﬁﬁm%w~aﬁﬁﬂﬁﬂ
— Daa R Pad 1084 @ STEEr B stada qa Pt 3 sgafa.
T 5 W @7 ST 6 @ fad ardl @ u" A oig fifga afer
wieem wd gaT — A amdew wikw o &R PR 2012 wAdl gaw @
zufn, amdes @1 faR 39a X Saed Frm 2012 & Sudel @ ATl
fpaT ST oF — A9 Prafe e et &1 sfva 5 A 25
7 e, 89 AgUd (TP.CHR) S T8 fear s o afew fafergar
PrRET 2012 @ STER R g9 A9 I ((P.LAR.) — e @ik |
.Cases referred : . :

(2001) 8 SCC 397, (2011) 6 SCC 570, (2011) 9 SCC 286.
R.K. Verma with Saurabh Shrivastava, for.thé petitioners.

Rajesh Tiwari, G,A. for the respondent no. 1.
Anshuman Singh, for the respondent nos. 2 & 3.
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Sh;m' Note
*(4)

Before Mr. Justice Prakash Shrivastava
Company Petition No. 35/2013 (Indore) decided on 1 QOctober, 2014

CITIBANK N.A. LONDON BRANCH ...Petitioner
“Vs. '
M/S. PLETHICO PHARMACEUTICALS LTD ...Respondent

A. Companies Act (1 of 1956), Section 439 (1)(b) -
Applications for winding up - Locus Standi - Petitioner trustee being

a creditor is also entitled to file the petition for winding up the Company. :

& amﬁﬁ srferfra (1956 BT 1), &T 439 (1)) — wRwarTT

g amdaT — g7 wrd @7 afer — Aef =, U@ e @ 3 A

P @ yRwT 2B TSt TRT S B A §FAR |

B. Companies Act (1 of 1956), Section 433 - Winding up -
Maturity date of bond not extended, restructuring of bond not done -
Almost two years have passed after the maturity date and nothing
concrete has been proposed by Company - Debt is unsecured debt and
default has already triggered - Respondent has already expressed
inability to honour the liablility and redeem the bond - Company's only
defence that it is commercially solvent does not constitute a stand alone
for setting aside a notice under Section 434 (1)(a) - Undisputed debt
has to be paid and in absence of any genuine and substantial ground
for-refusal to pay, it should not be able to avoid the statutory demand -
Refusal to pay is not the result of any bonafide inability to pay - Fit
case for admission of the winding up petition.

A FEH AT (1956 BT 1) €T 433 — GRGF9T — §993 B -

uRuzmar fafs & agrar =¥ T, daua T W TE REr war — aRaaar
fofsr @ vearq +99 a1 of 99 99 F s a0 5N B otw W A
fear T — o7 va amfog T @ o =fuwd ged € ARy @ goT € —
regeff 3 ved € Tifis & 1 o U9 SuHuA @ 9199 $9 A e A9
B & — DU T BaA 999 % 98 TORUF VA ForAEET 2, Dad I8
ORT 434 (1)(@) @ Swla ey suRa &v g e wfeq = war —
sfdarfed or a=r oo g R TaE | §eR 3 e arafie W@
ARAN AR @) guivefa #, S/ S 917 |/ 999 5 fyar s ety
— A ¥ PR o0, A @ fag 50 aafiie aawar @ pewasy
& T ? — o e Wer w3 3 R sfia aewer @)

Y]
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Cases referred :

Company Petition No. 971/2009 (Bombay High Court), Appeal No.
344/2013 (Company Petition No. 28/2012) (Bombay High Court) by order
dated 02/09/2013, 1965 (35) Company Cases 456(SC), 1971 (3) SCC 632,
1994 (79) Company Cases 835 (Supreme Court), 2005 (7) SCC 42, 2009
(3) SCC 527, ILR (1975) II Delhi 901, Company Petition No. 558/2012
(Delhi High Court) dated 17.07.2013, 2010 (155) Company Cases 308 (P
& H), 1998 (93) Company Cases 296 (Delhi), 1999 (96) Company Cases .
841 (Gujarat), 2001 (104) Company Cases 533 (Gujarat), 2002 (112)
Company Cases 174 (Bombay).

B.L. Pavecha with Aditya Thakkar & Nitin Phadke, for the petitioner.
J.P. Kama with B. Somani & Ajay Bagadiya, for the respondent.

Short Note (DB)

*G)
" Before Mr. Justice Shantanu Kemkar & Mr. Justice Jarat Kumar Jain
L.T.ANo. 347/2007 (Indore) decided on 2 April, 2014

COMMISSIONER OF INCOME TAX-I ...Appellant
Vs. : . B
M/S. MP. FINANCIAL CORPORATION ...Respondent

Income Tax Act (43 of 1961), Section 254(2) - Rectification of
order - Income Tax Appellate Tribunal can always correct a mistake
while exercising its power of rectification under the Act - No substantial
question of law arises - Appeal dismissed. -

FIIBEY FlAIIH (1961 BT 43), &NT 254(2) — FRT B} RYF —
araepy adieh aftrever, aferfaw @ sfarfa afedes 9t oo wfem &1
AT R W Wed Tadl guR' whar 8 — faftr &1 +id ara g
S Y gt — e @R | o

The Order of the Court was delivered by : SmANTANU KEMKAR, J.
Case ‘referred : _
(2007) 292 ITR 488 (MP}.

R L. Jain with Veena Mardlik, for the appellant.
D.S. Kale, for the respondent.



NOTES OF CASES SECTION

Short Note (DB)
*6)
Before Mr. Justice Rajendra Menon & Ms. Justice Vandana Kasrekar
W.P:No. 12126/2013 (Jabalpur) decided on 3 December, 2014

EKTA SHIKSHA PRASAR SAMITI, CHHATARPUR ...Petitioner
Vs. .
DR. I-IARISI_NGH GAUR UNIVERSITY ...Respondent

Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Sections 2 and 4
& Centrdl Universities Act, 2009, Section 6- and Vishwavidyalaya
Sanshodhan Adhiniyam M.P, 2011, Section 3 - Affiliation - Petitioner
running B.Ed. courses however, affiliation was not granted by University
on the ground that it has now become Central University by virtue of Act,,
2009 - New University has been constituted under Sanshodhan Adhmxyam,
2011 however, the same has not become functional - Even after formation
of Central University, Dr. Harisingh Gaur University granted affiliation to
institutions - State Govt. had also requested authorities of Dr. HariSingh
Gaur University to make some interim arrangements - Refusal to grant
affiliation to Petitioner bad in law - University directed to pass order of
affiliation within 30 days if the petitioner found to have fulfilled all conditions: _
- Result of students who were admitted and whose examination has been:
taken shall be released - Petition allowed.

: I%Wﬁam?raﬂéﬁw TH (1973W22) mza4qaa?:a??r
fevafeemery siferfam, 2009, g 6 v Rvafdereay wealdT sfefrrg. 4.
H. 2011, §NT 8 — Wggal — Adt €1.Us. UGasd TaT V&1 oI, w&f®
fsafgemey g1 39 IER W degal Werd 9d @) 03 f$ 9 9¥
Iftfram 2000 @ w99 9 o=y faiierey 37 ™ ? — @ faeafiae
B wHeA e 2011 @ Siasia Tfoa fear Tar @ sfig 9= fearefia
T8 g ® — o1 Rwafyene g f5d o9 @ e ST, sRiYE
v fazafaeared 3 deenst &1 deagan ue™@ @1 — W99 AR A Sl
sRfYE T fawafaearay & nfit@Aay ¥ g aaRky agaen o= o1 6
3w foar o — I @ Wemar AeN o9 | gor fear s fafer
Fata srfa — feafyearay «t Wegar o Ry 30 R & Haw ok«
s o fad PR fear Tar afs g gmar 2 o 3 o = & g
@yl 8 — arrueffaoy R wadwr frm g e et R odiar < w ofl,
S TR EifE R S~ arfeer HeEl
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The Orderof the Court was delivered by : RAJENDRA MENON, J.

D.K. Dixit, for the petitioner.
Kumaresh Pathak, Dy.A.G. for the State Government.
Shobha Menon with Rahul Choubey, for the respondent no. 1.

Short Note
.7
Before Mr. Justice Rohit Arya
S.A. No. 512/2010 (Gwalior) decided on 5 May, 2014

KALLU KHAN . Appellant
Vs.- -
WAKF INTAJAMIYA COMMITTEE & anr. | ...Respondents

- Civil Procedure Code (5 of 1908), Order 7 Rule 11 and Wakf
Act (43 of 1995), Sections 83(1)(2) & 85 - Wakf property -
Maintainability of suit - Appellant filed suit seeking declaration that
he is a tenant of defendant - Wakf Board has-already held that the
plaintiff/appellant is not a tenant and is an encroacher and has also
passed the order for vacating premises - Appeal filed by appellant also
dismissed by Tribunal - Held - Wakf Act has been enacted for better

. administration and supervision of Wakf properties - Tribunal is a Civil -

Court and has all powers of Civil Court - Bar created by Section 85
applies.- Civil Suit not maintainable.

" Rufaer mfar waifear (1908 arrs) ma‘w'rﬁwn 0T TFF
IR (1995 ®T 43), IV 83(1)(z) T 85 — aq% Wifea — T B
wm—mﬁwmwmgqm‘mﬁmﬁﬁ
gRyard). 1 afemd 2. — gew 9 3 yga @ afufeiRa fear @ 6
ardY / anfremeff afemd T @ ol e 2 qwm TR o
H &1 Ay HY uifta fhar @ — enfiarefl g weqa @ wE ade
aftravor g1 @iRe B 1 — afitEiRe - 99F aftfam o 9w
duftl @ deaw wemEd U9 udder g afurfraiied fear omar @ -
aTer ¥ — N7 85 ENT R Tei ang g — fufae 9 weeirr €

S.B. Mishra with A.K. Nirankari, for the appellant.;

+
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Short Note (DB)
*(8)

Before Mr. Justice Rajendra Menon & Ms. Justice Vandana Kasrekar
F.A. No. 28/1997 (Jabalpur) decided on 4 December, 2014

KAMAL SINGH SISODIA ...Appellant
Vs. .
SMT. RAMA SISODIA . ... Respondent

Hindu Marriage Act (25 of 1955), Section 13(b) - Divorce -
Irretrievable break down - Petition for diverce filed by appellant on the
ground of cruelty dismissed by Trial Court - In appeal, the wife did not
appear.inspite of publication of notice in news paper - Husband and
wife residing separately for the last 18 years - In such circumstances,
it shows that the marriage between the parties is irretrievably broken
down ~Appellant entitled to get a decree of divorce.

feg 3w Ffefaepr (1955 &1 25), arr 13(d) — faare =8y —
Fgeard fawerar — arfiareff T faae—faess g wxaT @ AR W A=A
F1 13 gifaeT famer [Irrew g 'wfie 91 7§ - afig §, g
¥ Aifw yahia f5d e 9 qauE ool SR ) §F — af—uoh
fred 18 a6l @ I@T—3@T g &% @ & — S uRReRat § 3%
Rfa star @ 5 waert & wea fe sgad w7 @ fawe gar @ —
aftereff fyare fede o R o a1 TwaR|

The Judgmeﬁt of the Court was delivered by : VANDANA KASREKAR, J.
Case referred :
(2013) 5 SCC. 226.

Amit Verma, for the appellant.
None for the respondent.

Short Note
*(9)
Before Mr. Justice U.C. Maheshwari
W.P. No.16()60/2013 (Jabalpur) decided on 20 September, 2013

KAMLESH JARN (SMT) © . ...Petitioner
Vs. : ,
SMT. KUSUM BAI ...Respondent

Civil Procedure Code (5 of 1908), Order 26 Rule 9 - Appointment

o,
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bf Commissioner for demarcation - Demarcation report carried out by
revenue officer already on record - While passing the impugned order

- Trial Court has considered all probable aspects - Order is passed under
the vested discretionary jurisdiction - Same could not be interfered with -

Every concerning party is bound to prove his case on his own legs - He .
has no right to use the procedure of the Court as an agency to collect the
evidence as demarcation report by revenue authority is already on record
- No perversity and illegality in the order - Petition is dismissed.

Rif¥a afFar wizar (1908 @7 5), W 26 77 9 — HFreT BG
BT F A — aeaa st grr fear s deie Rde gwd

T} afteka W) & — aneifa e uike &, awd fErer [ 1wl

G deqal @ faR. ¥ faar - Pk fRTRer @ aieRa @
siefa oSy WG fear AT — 9ad ¥ gedeE adf f5ar o wwa — wedd
HARIT THBR I THOT WE AifRd 53 @} 9 € - 99 ey
2 wEFaT & ST U e B 6 god) € w9 A B o B
afrer T8 AP wora MRE &1 @areT aide ted @ afEE w®
2 - IRy ¥ ois Rudwar @ adear @ — ARkET @R |

Cases referred : o
2011(2) MPLJ 576, AIR 1973 SC 76.
Ashok Lalwani, for tile petitioner.

Short Note
*(10) |
Before Mr.' Justice Sanjay Yadav :
S.A. No. 1175/2011(Jabalpur) decided on 24 February, 2014

KISHANLAL & ors. ' ... Appellants
Vs. - ‘
ABDUL WAHID & ors. . ... Respondents

Accommodation Control Act, M.P. (41 of 1961), Section 12 -
Destruction of suit premises - Decree of eviction passed against
appellant - Suit house collapsed during the pendency of the appeal -
House in question was leased out and not the land - Therefore, no
cause of action survives with the collapsing of suit premises - Second
Appeal dismissed. . . .

w17 Fraaor e 47, (1961 BT 41), €T 12 — 1% YRR Bl T
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foar orr —anfiaredff @ faeg Frema 91 3 ulka 91 . - afia d@faa
WA B A MEUH qADF TF TAT — T 7B dee I¥ XA 4w or s
T o qf — sufed aeuRa IRER & o8 9 & 9 @) BIE 9 IR S
Faar — fidrr anfra @i
Case referred::

(2001) I SCC'564.

Jagtendra Prasad, for the appellants.

Akhilesh Kumar Jain, for the respondents.

Short Note
*(11)
Before Mr. Justice Sanjay Yadav
W.P. No. 15114/2012 (Jabalpur) decided on 12.March, 2014.

MAHESH RAWAT " ...Petitioner-
Vs.
RAJKUMARI & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 21 Rule 16 -
_ Application for execution - Decree for eviction was passed against
the petitioner - During the pendency of the Second Appeal, the decree
holder transferred the suit premises - Application for execution of
decree filed by original decree holder - Held - It is the decree holder
who has sought execution of the decree - In absence of any statutory
prohibition, he cannot be prevented from executing the same merely
because the suit property has been transferred by registered sale deed.

Ryfder afar afear (1908 #T 5), FRET 21 4797 16 — Frare 8
FrdgT — ardl @ fiwg agad M K@t wiRa a1 0 o — iy srdra
dfad wd @ sivE fele 9 arg yRear &1 Jafka fear — o fewiar
g7 fef) @ fromes 8q amdew wega fea war — afifeiRa - aw
Rater ¢ R Rt &1 Promes arer @ — faslt e wiider =Y
Ry ¥ S/ vaw @ FreogT @ A gufead et 7€ W wear fF g
wufea & usiga fasa fade grr ofaRa fear Tar €1

Case referred:
ATR 1965 CAL 450.

June Chaudhary with Jayalakshmi Aiyer, for the petitioner.
Dinesh Agarwal, for the respondent nos. 1 to 11.
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- Short Note
*12)
Before Mr. Justice S.C..Sharma
" WP No. 456472011 (Indore) decided on:26 September,: 2014

MANSINGH RAJPOOT" : ...Petitioner-
Vs. ) _
STATE OF M.P. & ors. ...Respondents.

(Alongwith W.P.No. 45 65'/201 1 & W.P.No. 6574/2011).

Constitution - Article' 226 & Narcotic Drugs and Psycliotropic
Substances Act (61 of 1985), Sections9; 94, 74-A and Narcotic Drugs
and- Psychotropic- Substances (Madhya Pradesh) Rules, 1985, Rule
37-M, proviso of clause (c) - Petitioner's license of poppy strawis over
and not renewed - State Government issued order te destroy-the
remaining stock - Quantity of remaining stock is unreasonably large -

" No case-of interference - Petition dismissed.

wiaErT — ﬁwazzswwﬂwﬂafvwmw
FfRfrTT (1985 BT 61), GRS 9, 9¢, 74—Y T W@qF FIer siv FTHAA
veref (reauRe) Fram, 1985, P 37—v9, @vs () &1 qeg@ — ardll 3
o) w1 ¥ agafa v @ v s adhEve = fean - s
WO 7 0¥ FSR € e @ 6 ande 9 far — 9N 9eR $1 ArEn
agfraged WU @ e & — SHAT T HSYOT E — AT @i |

Case referred :
2002 (4) MPLJ 179.

Piyush Mathur with M, S...Dwivecii, for the petitioner.
M. Ravindran, G.A. for the respondents/State.

Short Note (DB)
*(13)
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg.
W.P. No. 5253/2014 (Indore) decided on 1 September,.2014

NIHARIKA SINGH ...Petitioner
Vs.. )
STATE OF M.P. & ors. o ...Respondents

Education - Admission - NRI Quota Certificate from Indian
Embassy - Petitioner was denied admission under NRI quota as she
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had failed to produce certificate issued by Indian Embassy - Father of
petitioner is residing in India but working in Merchant Navy - Definition
of NRI as given in Income Tax Act cannot be imported as when the
intention of Rule making body is not to include a case like petitioner,
who's father is permanently residing in India, but is treated to be NRI
for Income Tax Act, as he is offshore for the period of more than 182
days - Petition dismissed.
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The Order of the Court was delivered by : M.C. GARg, J.

Cases referred :
(2005) 1 SCC 754, 2002 5 SCC 440.

Sunil Jain with Amol Shrivastava, for the petitioner.
Mini Ravindran, Dy. G.A. for the respondents/State.

Short Note
*(14)
Before Mr. Justice Rajendra Mahajan
Cr. Rev. No. 2646/2014 (Jabalpur) decided on 28 January, 2015

PRADUMNA . ) ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 12 and Narcotic Drugs and Psychotropic Substances
Act (61 of 1985}, Section 20 - Heinousness or seriousness - Bail to a
Juvenile can be rejected only on the ground that it appears reasonable
grounds for believing that the release is likely to bring him into
association with any known criminal or expose him to any moral,
physical or psychological danger or its release would defeat the ends
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of justice - Heinousness or seriousness, gravity of offence is no ground
to reject bail - No case is pending against juvenile under NDPS Act -
Applicant entitled to be released on bail,
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Case referred :
(2011) (4) MPHT 2486.

. Ajay Mi.s':hra, for the applicant.
V.K. Pandey, P.L. for the non-applicant.

Short Note
*(13)
Before Mr. Justice Jarat Kumar Jain
M.A. No. 1683/2014 (Indore) decided on 4 December, 2014

SAYED AKHTAR ALI (M/S.) & anr. - ...Appellants
Vs. ' - .

GENERAL MANAGER, WESTERN RAILWAY

& ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 -
Temporary injunction - Prima facie case - Appellant was awarded contract
for the amount of Rs. 2.44 Crores - Contract was terminated due to inability
of the appellant to supply the material - Respondents already forfeited
the security amount of Rs. 14.42 lakhs and also threatened to recover
some more amount from other contracts - Held - No show. cause notice
was issued prior to deducting the amount - Respondents hiave unilaterally
determined recoverable amount and forfeited security amount - Claim of
respondents not admitted by appellant - Dispute yet to be decided by Court
- There is a prima facie case in favour of appellant. :
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B. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 -
Temporary injunction - Balance of Convenience - Respondents havealready
forfeited security amount of Rs. 14.42 lakhs - Some other works are also
going on betweén the parties - Respondents can recover the amount after
proper adjudication - Balance of convenience is in favoiur of appellant.

(A Rrfrer afar wiear (1908 &7 5), FRT 39 4T 1 T 2 —
areeng’ @R — giver o wgaT — weakfir } ggad & R o e
€. 14.42 T TG 9 2 — WEER ® vy w8 I ol N wa w® ¥
— yeaeffrer sfa = fivfaa @ trar, W@ ad 9ad € — e &
Hge aflareff @ sa 4 2| ' .

C. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 -
Temporary injunction - Irreparable loss - Security amount already forfeited
- If respondents recovered some more money from other works contract,
it would certainly affect.the business of appellant - Appellant would suffer
irreparableloss - Temporary injunction granted - Respondents restrained
from recovering any amount from the running bills of appellants from other
works.contract or from security/earnest money deposited or performance .
guarantee givemby appeliant in other works contract.

T Rrfaer wfvar wfear (1908 @71 .5), @R .39 4% 1 7 2 —
aeTs AT — SRV BT — ey ®1 ¥eT yEe & faygad — At
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-:Cases referred :

ATR 1974 SC 1265, 1998 SAR (Civil - 491).
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LL.R. [2015] ML.P., 1111
SUPREME COURT OF INDIA
Before Mr. Justice T.S. Thakur, Mr. Justicé V. Gopala Gowda &
Mr. Justice-C. Nugappan
Civil Appeal No. 3498/2008 decided on 6 August, 2014

STATE OF M.P. & anr. ...Appellants
Vs.
ANSHUMAN SHUKLA ...Respondent

Madhyastham Adh ikaranAdh iniyam, M.P. (29.0f 1983), Section
19 and Limitation Act (36 of 1963), Sections 5, 29(2) and -4 .to .24 -
-Condonation of delay - Time barred revisionu/s 19 of Act of 1983 -
Section’29(2):provides that sections 4.to 24.of the Limitation Act shall .
‘be applicable to.any Act which prescribes a special period of limitation,
‘unless they.are expressly excluded by that special law - Delay can be
‘condoned - Appeal allowed. (Paras 26 & 40)

HrEgeRy Aferwerr Sfifagy, 45, (1983 BT 29), GRT 19 v gflar
R (1963 BT 36), SNTV 5, 29(2) 7.4 @ 24 — [Fe9 & fyv 979} —
aﬁﬁmwsaaﬁmwa#maﬁwaﬁhgﬁw ST 28(2)
SwEfte oot @ f5 o affes @) are 4 @ 24 feell o) W
it %1 ary s st 9k 9 ety et s @ 2, v T
ﬁswﬁﬁﬂﬁfﬁm‘q‘mmﬁﬁﬂﬁhﬂtﬁ ﬁﬂwmtﬁﬁzawm
pdr 8 — I AN

‘Cases referred :

2004 (I1) MPJR SN 55, 2004 MLJ 374, 2004 () MPJR'SN 374,
(1995) 5 SCC 5, (1974).2 SCC 133.

JUDGMENT
The Judgment of the Court 'was delivered by :
V.GoraLa:Gowba, J.:- Civil Appeal No.3498 of 2008 arises out of order
dated 30.6.2005 in-C.R.No.1330 of 2003 passed by the Division Bench of
the Madhya Pradesh High Court at Jabalpur relying on the Judgment and
order.dated 13.4:2005 passed by the Full Bench of the Madhya Pradesh
High Court in C:R.No.633 02003 etc. The connected Civil Appeal No.1145

.0f 2009-arises out of judgment and order dated 4.7.2006passed by the
‘Division Bench of the Madhya Pradesh High Court at Jabalpur in C.R No.1

‘?
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of 2006. -

2. Civil Appeal No.3498 of 2008 was heard by a Division Bench of this
Court, wherein by way of judgment dated 12.05.2008, it was opined that the
.case of Nagar Palika Parishad, Morena v. Agrawal Construction
Company' was not correctly decided and, thus, the matter required
consideration by a larger bench. It was further opined that the record of the
case be placed before the Hon’ble the Chief Justice of India for constituting
an appropriate Bench, That is how this matter has come up for consideration
before us.

3. As both the appeals are identical, for the sake of convenience, we
woitld refer to the necessary facts of C.A.No.3498 of 2008 which are stated
hereunder: ' ‘

The respondent filed a petition under Section 7 of the Madhya Pradesh
Madhyastham Adhikaran Adhiniyam, 1983 (hereinafter referred to as “the
Act of 1983”) raising certain claims about the works contract executed between
the parties. The petition was partly allowed by the Madhya Pradesh Arbitration
Tribunal vide its award dated 18.6.2003. An amount of Rs.6,05,624/- with
interest @12% per annum was awarded from 24.04.1998 till the date of
realisation. ' .

4. Being aggrieved, the appellants filed a Civil Revision No.1330 of 2003
before the High Court of Madhya Pradesh under Section 19 of the Act of
1983, along with an application under Section 5 of the Limitation Act, 1963
(hereinafter referred to as the “Limitation Act”) to condone the delay in filing
the revision. :

5. TheHigh Court observed in ts order dated 07.05.2004 in the Revision
that the view expressed by the Division Bench of the High Caurt in Nagar
Palika Parishad, Morena v. Agrawal Construction Company * required
consideration by a larger Bench on the question of:

“Whether Provision of Section 5 of the Limitation Act is
applicable to revision filed under Seetion 19 in the High Court?”

" 6. After the reference was made, the matter in Nagarpalika Parishad,
Morena (supra) came up for consideration before a division bench of this
1.~ 2004 (I) MPIR SN 55
2, 2004 MLI374

{
\

L]
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Court. While dismissing the petition at the threshold, it was observed in an
order dated 27.08.2004:

...... In our view there is no infirmity in the impugned judgment.

The authority in the case of Nasiruddin and Ors. v. Sita Ram

Agarwal (2003) 2 SCC 577 has been correctly followed. Same

view has also been taken by this Court in the case of Union of
India v. Popular Construction Co. (2001) 8 SCC 470.

The Special Leave Petition stands dismissed with no order as
to costs.”

7. The full bench of the High Court in the order dated 13.04.2005, held
that the dismissal of a special leave petition at the threshold stage by the
Supreme Court is a binding precedent, and must be followed by the courts
below. It was however also observed that no specific time limit can be fixed
for exercising the suo motu revisional power under Section 19 of the Act of
1983. It was further held that the power has to be exercised within reasonable
time which depends upon the nature of the order to be revised and other facts
and circumstances of the case. The full bench of the High Court directed to
place the revision petition before the appropriate bench for consideration in
accordance with law. '

8. The Civil Revision No. 1330 of 2003 which was barred by time of 80
days was dismissed by the High Court for the reasons given by the Full Bench
in its order dated 13.04.2005.

9. Being aggrieved by the order of the High Court, the appellants filed a
special leave petition before this Court against the dismissal of revision. The
Division Bench of this court vide order dated 12.05.2008 was of the opinion
that the case of Nagar Palika Parishad, Morena (supra) had been incorrectly
dismissed at the threshold and that the same requires consideration by a larger
Bench and further directed that the records of the case be placed before the
Hon’ble the Chief Justice of India for constituting an appropriate Bench. Thus,
the matter came before us for consideration.

10.  First of all, in order to appreciate rival legal submissions, it would be
necessary to consider Section 19 of the Act of 1983, which relates to revision
and 1its limitation, which reads as under :-

3. 2004(1) MPJR SN 374
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“19. High Court’s power of revision —(1)- The High Court
may suo motu at any time or on an application made to it
within three months of the award by an aggrieved party,
call for the record of any case in which an award has been
made under this Act by issuing a requisition to the Tribunal,
and upon receipt of such requisition the Tribunal shall send
or cause to be sent to that Court the concerned award and

record thereof.

(2) I it appears to the High Court that the
Tribunal —

- (@) has exercised a jurisdiction not
i vested in it by law; or

(b)  has failed to exercise a jurisdiction
so vested; or

(c) has acted in exercise of its
jurisdiction illegally, or with material
irregularity; or

(d)  has misconducted itself or the'
- proceedings, or

(e)  has made an award which is invalid
or has been improperly procured by
any party to the proceedings,

the High Court may make such order in the case as it thinks

fit.

(3)  The High Court shall in deciding any revision

- under this section exercise the same powers

and follow the same procedure as far as may

be, as it does in deciding a revision under

Section 115 of the Code of Civil Procedure,
1908(No.5 of 1908).

(4)  The High Court shall cause a copy of its order
in revision to be certified to the Tribunal.

Explanation.-For the purposes of this section, an award
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shall include an “interim” awar ‘. »

11.  Following submissions were made by the learned counsel for the parties
in support of their claim.

12.  Learned counsel on behalf of the appellants contended that the High
Court failed to consider that the revision petition has been preferred under
Section 19 of the Act of 1983 and the delay of 80 days should have been
condoned by it.

13. It was further contended by the learned counsel on behalf of the
appellants that the High Court should have considered that provision of Section
5 ofthe Limitation Act, would be applicable while entertaining a revision petition
under Section 19 of the Act of 1983. There was also failure on the part of the
High Court for having not exercised the suo motu revisionary powers under
the Act in the circumstances of the case.

14. Tt was further contended that the judgments referred in the Full Bench
orderbefore the High Court are not applicable in the circumstance of the case.

15.  Regarding Section 19 of the Act of 1983, it was contended by the
learned counsel that the proviso to Section 19 was added only in the year
2005 though the issue is concerned with the pre-amendment provision, when
such proviso, specifically conferring power to condone delay was not there.

16.  Itwasalso contended that the question - whether the Arbitral Tribunal
constituted under the Act is a2 “Court” or not, need not be decided as Section
19(3) of the Act of 1983 provides that while exercising the power of revision,
the High Court will exercise the same powers and will follow the same
procedures as it does in deciding a revision under Section 115 of the Civil
Procedure Code.

17. It was further contended by the learned counsel appearing on behalf
of the appellants that the order in the case of Nagarpalika Parishad, Morena
(supra) does not lay down the correct legal position. The order was passed
sub-silentio and is per incurium as it neither considers the aforesaid legal
issues and submissions nor does it take into account the relevant legal
provisions and the Scheme of the Act or various case laws on the point. The
judgments relied on by this Court in the case of Nagarpalika Parishad,
Morena (supra) are not applicable to the issues arising here and are
distinguishable on facts.
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18.  Onthe other side, in the counter affidavit filed by the respondents in
the connected C.A. No. 1145 of 2009, it is stated that the appellants have
been trying to mislead this Hon’ble Court by stating that the Application was
preferred under Section 5 of the Limitation Act. However, by a bare perusal
of the application for the condonation of delay, it can be seen that the application
was preferred under the amended provisions of Section 19 of the Act. The
‘benefit of the amended Section 19 of the Act could not be given to the
appellants as the provisions were not made with retrospective effect. The
amendment came into effect on 29.08.2005, much after the expiry period to
prefer an application under Section 19 of the Act. The High Court has very
rightly held that the Revision was time barred. Since no such provision existed
on the date of filing of application for condonation of delay, the appellants
" were not entitled to get the delay condoned.

19.  We have heard the learned counsel for the patties and with reference
to the above factual and rival legal contentions urged on behalf of the parties
the following points would arise for our consideration:

1) Whether the provisions of Limitation Act are applicable to
the provisions of Madhya Pradesh Madhyastham Adhikaran
Adhiniyam, 19837

2) What Order?
Answer to Point No.1

20..  The MadhyaPradesh Madhyastham Adhikaran Adhiniyam, 1983 came
into force with effect from 01.03.1985. It was enacted to provide for the
establishment of a Tribunal to arbitrate on disputes to which the State
Government or a Public Undertaking (wholly or substantially owned or
controlled by the State Government), is a party and for matters incidental
thereto or connected therewith.

21.  TheArbitral Tribunal is constituted in terms of Section 3 of the Act of
1983, for resolving all disputes and differences pertaining to works contract
or arising out of or connected with execution, discharge or satisfaction of any
such works contract.

22.  Section 7 of the Act provides for reference to Tribunal. Such reference
may be made irrespective of whether the agreement contains an arbitration
clause or not. Section 7-A of the Act provides for the particulars on the basis
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whereof the reference petition is to be filed.

23.  Section 19 of the Act confers the power of revision on the High Cout.
It provides that the aggrieved party may make an application for revision
before the High Court within three months of the date of the award. This
Section was amended in 2005, to confer the power on the High Court to
condone the delay. Since this dispute pertains prior to 2005, thus, the provision
of the unamended Act shall apply in the present case.

24.  The Limitation Act, 1963 is the general legislation on the law of
limitation.
25.  Section 5 of the Limitation Act provides that an appéal may be

admitted after the limitation period has expired, if the appellant satisfies the
court that there was sufficient cause for delay.

26.  Section 29 of the Limitation Act is the saving section. Sub-section (2)
reads as follows:

“(2) Where any special or local law prescribes for any suit,
appeal or application a period of limitation different from
the period prescribed by the Schedule, the provisions of
section 3 shall apply as if such period were the period
prescribed by the Schedule and for the purpose of
determining any period of limitation prescribed for any
suit, appeal or application by any special or local law, the
provisions contained in sections 4 to 24 (inclusive) shall
apply only in so far as, and to the extent to which, they
are not expressly excluded by such special or local law.”

Sub section (2) thus, provides that Sections 4 to 24 of the Limitation Act shall
be applicable to any Act which prescribes a special period of limitation, unless
they are expressly excluded by that special law.

27.  This Court in the case of Mukri Gopalan v. Cheppilat Puthanpuravil
Aboobacker* examined the question of whether the Limitation Act will apply
to the Kerala Buildings (Lease and Rent) Control Act, 1965. While holding
that the appellate authority under the Kerala Act acts as a Court, it was held
that since the Act prescribes a period of limitation, which is different from the
period of limitation prescribed under the Limitation Act, and there is no express

4. (1995)58CC5
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exclusion of Sections 4 to 24 of the Limitation Act, in the above (Lease &
Rent) Control Act, thus, those Sections shall be applicable to the Kerala Act.

While examining the provisions of Section 29(2) of the LimitationAc-t,
it was observed:

“8. A mere look at the aforesaid provision shows for its
applicability to the facts of a given case and for importing
the machinery of the provisions containing Sections 4 to 24
of the Limitation Act the following two requirements have to
be satisfied by the authority invoking the said provision:

(i) There must be a provision for period of limitation under
any special or local law in connection with any suit, appeal
or application.

" (i) The said prescription of period of limitation under such
special or local law should be different from the period
prescribed by the schedule to the Limitation Act.”

28. It was further held that if the two above conditions are satisfied, then
the followmg implications would follow:

“9. If the aforesaid two requirements are satzsf ed the
consequences contemplated by Section 29(2) would
automatically follow. These consequences are as under:

(i) In such a case Section 3 of the Limitation Act would
apply as if the period prescribed by the special or local
law was the period prescribed by the schedule.

(ii) For determining any period of limitation prescribed
by such special or local law for a suit, appeal or application
all the provisions containing Sections 4 to 24(inclusive)

would apply insofar as and fo the extent to which they are

not expressly excluded b y such special or local law.”

[femphasis laid by this Court]

29.  Further, in the case of Hukumdev Narain Yadav v. Lalit Narain
Mishrad®, a three judge Bench of this court, while examining whether the

5 - (1974)28CC133
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Limitation Act would be applicable to the provisions of Representation of
People Act, observed as under:

“17. ....but what we have to see is whether the scheme of the
special law, that is in this case the Act, and the nature of the
remedy provided therein are such that the Legislature intended
it to be a complete code by itself which alone should govern
the several matters provided by it. If on an examination of the
relevant provisions it is clear that the provisions of the Limitation
Actare necessarily excluded, then the benefits conferred therein
cannot be called in aid to supplement the provisions of the
Act. In our view, even in a case where the special law does
not exclude the provisions of Sections 4 to 24 of the Limitation
Act by an express reference, it would nonetheless be open to
the Court to examine whether and to what extent the nature of
those provisions or the nature of the subject-matter and scheme
of the special law exclude their operation.”

30.  According to Hukumdev Narain Yadav (supra), even if there exists
no express exclusion in the special law, the court reserves the right to examine
the provisions of the special law, and arrived at a conclusion as to whether the -
legislative intent was to exclude the operation of the Limitation Act.

31.  Section 19 of the Act of 1983 prescribes a period of limitation of
three months. This limitation period finds no mention in the schedule to the
Limitation Act. Further, Section 19 does not expressly exclude the application
of Sections 4 to 24 of the Limitation Act, 1963. .

32.  Wenow turn our attention to the case of Nasiruddin and Ors. (supra),

on which reliance was placed by this court in the case of Nagarpalika

Parishad, Morena (supra), while dismissing the Special Leave Petition. The

issue in that case was whether the deposit of rent under section 13(4) of the

Rajasthan Premises (Control of Rent and Eviction) Act, 1950 by atenant is
an application for the purpose of Section 5 of the Limitation Act.

"33, While examining the nature of the deposit by tenant, it was held:

“46. ...the deposit by the tenant within 15 days is not an
application within the meaning of Section 5 of the Limitation
Act, 1963. Since the deposit does not require any application,
therefore, the provisions of Section 5 cannot be extended where
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the default takes place in complying with an order under Sub-
section (4) of Section 13 of the Act.”

34.  Further, explaining as to why Section 5 of the Limitation Act is not
applicable, the Court observed:

“The provisions of Section 5 of the Limitation Act must be

construed having regard to Section 3 thereof. For filing an
application after the expiry of the period prescribed under

the Limitation Act or any special statute a cause of action

must arise. Compliance of an order passed by a Court of
Law in terms of a statutory provision does not give rise fo a
cause of action. On failure to comply with an order passed by
a Court of Law instant consequences are provided for under
the statute. The Court can condone the default only when the
statuté confers such a power on the Court and not otherwise.

In that view of the matter we have no other option but to’
hold that Section 5 of the Limitation Act, 1963 has no

application in the instant case.”

[emphasis laid by this Court]

It is evident on a plain reading of the judgment in that case, that the reason
why Section 5 of the Limitation Act was said to be inapplicable to the Rajasthan
Act, Section 13(4), was because of the nature of the specific provision in
question. It was held that Section 5 of the Limitation Act is not applicable to
Section 13(4), as the deposit of rent by the tenant cannot be said to be an
application for the purpose of Section 5 of the Limitation Act. This case cannot
be said to be relevant to the facts of the present case, as Section 5 of the
Limitation Act has got application for the purpose of Section 19 of the Act of
1983, and the cause of action accrued to the appellant when the Tribunal
passed the award.

35. Wenow direct our attention to the second case i.e. Union of India v.
Popular Construction (suprajon which reliance was placed by this Court
while dismissing the Special Leave Petition in the case of Nagarpalika
Parishad, Morena (supra). The issue therein was whether Sections 4 to 24
of the Limitation Act would be applicable to Section 34 of the Arbitration Act,
1996.

36. The wording of Section 34(3) of the Arbitration Act, 1996, reads

LS}
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thus: '

“34. (3) An application for setting aside may not be made
after three months have elapsed from the date on which
the party making that application had received the arbitral
award or, if a request had been made under section 33,
from the date on which that request had been disposed of
by the arbitral tribunal:

Provided that if the court is satisfied that the applicant
was prevented by sufficient cause from making the
application within the said period of three months it may
entertain the application within a further period of thirty
days, but not thereafter.”

[emphasis laid by this Court]

While examining the provision of Section 34, the Court in Popular
Construction case (supra) observed as under:

“8. Had the proviso to Section 34 merely provided for a period

within which the Court could exercise its discretion, that
would not have been sufficient to exclude Sections 4 to 24 of
the Limitation Act because "mere provision of a period of
limitation in howsoever peremptory or imperative language
is not sufficient to displace the applicability of Section 5.”

[emphasis laid by this Court]

While holding that Section 5 is not applicable to Section 34(3), it was held
that the presence of the words “but not thereafter” operate as an express
exclusion to Section 5 of the Limitation Act.

“12. As far as the language of Section 34 of the 1996 Act is
concerned, the crucial words are 'but not thereafter' used in
the proviso to sub-section (3). In our opinion, this phrase
would amount to an express exclusion within the meaning of
Section 29(2) of the Limitation Act, and would therefore bar
the application of section 5 of that Act. Parliament did not
need to go further. To hold that the Court could entertain an
application to set aside the Award beyond the extended period
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under the proviso, would render the phrase 'but not thereafier'
wholly otiose. No principle of interpretation would justify such
aresult.”

(Emphasis laid down by the Court)

37.  Section 19 of the Act 0of 1983, does not contain any express rider on
the power of the High Court to entertain an application for revision after the
expiry of the prescribed period of three months. On the contrary, the High
Court is conferred with suo moto power; to call for the record of an award at
any time. It cannot, therefore, be said that the legislative intent was to exclude
the applicability of Sectlon 5 of the Limitation Act to Sectlon 19 of the Actof
1983. '

38. " Inouropinion, itis unnecessary to delve into the question of whether
the Arbitral Tribunal copstituted under the Act is a Court or not for answering
the issue in the present case, as the delay in filing the revision has occurred
before the High Court, and not the Arbitral Tribunal.

Answer to Point No.2

39.  Inlight of the reasons recorded above, we are of the opinion that the
case of Nagar Palika Parishad, Morena (supra) was decided erroneously.

Section 5 of the Limitation Act is applicable to Section 19 of the Act of 1983.

No express exclusion has been incorporated therein, and there is neither any
evidence to suggest that the legislative intent was to bar the application of
Section 5 of the Limitation Act on Section 19 of the Act of 1983, The cases
which were relied upon to dismiss the Special Leave Petition, namely
Nasiruddin (supra) and Popular Construction (supra) can be distinguished
both in terms of the facts as well as the law applicable, and thus, have no
bearing on the facts of the present case. :

40.  For the reasons stated supra, we answer the points framed by us in
the affirmative in favour of the appellants. The impugned judgments and orders
are set aside and both the appeals are allowed. The delay in filing revision
petitions is condoned and the cases are remanded to the High Court to examine
the same on merits. We request the High Court to dispose of the cases as
expeditiously as possible.

Appeal allowed.
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SUPREME COURT OF INDIA :
Before Mr. Justice V. Gopala Gowda & Mr. Justice Adarsh Kumar Goel
Cr. A. No. 2358/2010 decided on 16 September, 2014

MUNNA - ...Appellant
Vs,
STATE OF M.P. | _ ...Respondent

A. Penal Code (45 of 1860), Sections 376 & 450 - Rape and
house tresspass - Major discrepancies in evidence of the prosecutrix
and her husband - Though corroboration not necessary in sexual
offences - Benefit of doubt given to thie accused - Conviction set aside.

(Paras 4,5 & 6)

Z. Tvs WIear (1860 T 45) GII¢ 376 T 450 — FANCHIY §T
78 Ffoare — afmieEl @ Swe ufa @ urew ¥ "1 g — qafi
dfre st A aftigfie smaws s — aftgaw w1t Wi o1 @ R
T — qiefafE s |

B. Evidence Act (1 of 1872), Section 1144 and Penal Code
(45 of 1860), Section 376 - Presumption operates even in absence of
injuries or absence of raising alarm or delay in FIR - Statement of
prosecutrix - Inherent infirmities - Doubtful - Same may not be acted
upon. (Para7)

[ I ST (1872 @71 1) &Ier 114V U9 T08 @/lear (1860
BT 45), T 376 — Aet B ALIRART A7 TT WA B AATG A AT yorA
qa Rl o fads 4 #ff syaren gadNg wdt @ — s o1 sm
— Jafifed @il — dderee — S W FHEare! T8 B o gEHd) |

Cases referred :
(1983) 3 SCC 217, (1990) 1 SCC 550, (1996) 2 SCC 384.
JUDGMENT

The Judgment of the Court was delivered by :
AparsH KuMAaR GOEL, J. :~ This appeal has been preferred against the
conviction and sentence of the appellant for offences under Sections 450 and
376 of the Indian Penal Code (IPC) for which the appellant stands sentenced
to undergo rigorous imprisonment for seven years under both heads but the
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sentences are to run concurrently, apart from being sentenced to pay fine.

2. Case of the prosecution as per FIR is that on 19th April, 1993, when
the prosecutrix (PW 1) was sleeping in her house at 1.00 A.M., the appellant
along with co-accused Sahab Singh @ Mutta entered the house of the
prosecutrix and both of them committed rape on the prosecutrix and then fled
away. They were carrying knife which was shown to the prosecutrix to threaten
her if she raised alarm. The prosecutrix narrated the incident to her husband
and lodged First Information Report at the Police Station on the next day.
After investigation both the accused were sent up for trial. The prosecutrix
did not support the version against coaccused Sahab Singh @ Mutta.
Accordingly, he was acquitted by the trial Court. Relying upon her version -
supported by her husband Balkishan (PW 2) and Kotwar of the village
Manaklal (PW 3), the trial Court convicted and sentenced the appellant which
has been confirmed by the High Court.

3. We have heard learned counsel for the parties.

4. Learned counsel for the appellant has pointed out that there are major
discrepancies in the version of the prosecution which create doubt about the

-veracity of the prosecution case against the appellant. The discrepancies
pointed out are as follows : '

(i) Though initially, two persons were named and it was
alleged that both threatened the prosecutrix with a knife,
version at the trial was different and only the appellant has
been named.

(i)  The prosecutrix gave affidavit dated 23th April, 1993
three days after the lodging of the FIR, disowning the version
and exonerating the appellant. The said affidavit was duly acted
upon by the trial Court, as the prosecutrix appeared in Court
and supported the contents of the affidavit, for granting the
accused anticipatory bail vide Order dated 29th April, 1993,
The order of anticipatory bail reads as under:

“Affidavit of the complainant perused. According
to which Village Patel Shiv Kumar had put pressure
upon the complainant and got a false report
registered. Additional Public Prosecutor has not
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5.
6.

Munna Vs. State of M.P. (8C)
objected the bail application.

Bail of accused Mutta is already granted on this
ground hence this accused is also being granted
benefit of bail and it is ordered that if in this case
applicant is arrested then he should be released on
bail bond of Rs.5,000/- and surety.”

()  PW 3 has admitted that husband of the prosecutrix
had enmity with the appellant. The medical report inter alia
read as follows :

o

e e NO signs of injury anywhere... ....... One
cream color petticoat on which there no stains of
looking like Semenal stains present........"

(ivi The statement of the prosecutrix has also
contradictions, as at one place she states that she had seen
the accused only when he was escaping and not before, while
at the other place she gave a different statement. Similarly her
husband PW 2 has contradicted the prosecutrix about the
presence of the accused when PW 2 arrived. According to
PW 2, accused was still at the house and ran away only when
he opened the door while according to prosecutrix the accused
had ran away before arrival of her husband.

1125

We find that the above discrepancies are supporte(i by the record.

We are conscious that testimony of the prosecutrix is aimost at par
with an injured witness and can be acted upon without corroboration as held
in various decisions of this Court. Reference may be made to some of the
leading judgments.

In Bharwada Bhoginbhai Hirjibhai vs. State of Gujarat .

Court held as under :

“9. In the Indian setting, refusal to act on the testimony of
a victim of sexual assault in the absence of corroboration
as a rule, is adding insult to injury. Why should the
evidence of the girl or the woman who complains of rape

(1983) 3 SCC217

1, this
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or sexual molestation be viewed with the aid of spectacles .

fitted with lenses tinged with doubt, disbelief or suspicion?
To do so is to justify the charge of male chauvinism in a
male dominated society. We must analyze the argument in
support of the need for corroboration and subject it to
relentless and remorseless cross-examination. And we must
do so with a logical, and not an opinionated, eye in the
light of probabilities with our feet firmly planted on the
soil of India and with our eyes focussed on the Indian
horizon. We must not be swept off the feet by the approach
made in the western world which has its own social milieu,
its own social mores, its own permissive values, and its
own code of life. Corroboration may be considered essential
to establish a sexual offence in the backdrop of the social
ecology of the western world. It is wholly unnecessary to
import the said concept-on a turnkey basis and to
transplant it on the Indian soil regardless of the altogether
different atmosphere, attitudes, mores, responses of the
Indian society, and its profile. The identities of the two
worlds are different. The solution of problems cannot
therefore be identical.

10. Without the fear of making too wide a statement, or
of overstating the case, it can be said that rarely will a girl
or a woman in India make false allegations of sexual
assault ... ..... The statement is generally true in the context
of the urban as also rural society. It is also by and large
true in the context of the sophisticated, not so
sophisticated, and unsophisticated society. Only very rarely
can one conceivably come across an exception or two and
that too possibly from amongst the urban elites. Because
(1) A girl or awomem in the tradition-bound non-permissive
society of India would be extremely reluctant even to admit
that any incident which is likely to reflect on her chastity
had ever occurred. (2) She would be conscious of the danger
of being ostracized hy the society or being looked down by
the society including by her own family members, relatives,
friends, and neighbours. (3) She would have to brave the

L]
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whole world. (4) She would face the risk of losing the love
and respect of her own husband and near relatives, and of
her matrimonial home and happiness being shattered. (5)
If she is unmarried, she would apprehend that it would be
difficult to secure an alliance with a suitable maich from
a respectable or an acceptable fumily. (6) It would almost
inevitably and almost invariably result in mental torture
and suffering to herself. (7) The fear of being taunted by
others will always haunt her. (8) She would feel extremely
embarassed in relating the incident to others being
overpowered by a feeling of shame on account of the
upbringing in a tradition-bound society where by and large -
sex is taboo. (9) The natural inclination would be to avoid
giving publicity to the incident lest the Jamily name and
family honour is brought into controversy. (1 0) The parents
of an unmarried girl as also the husband and members of
the husband's family of a married woman, would also more
often than not, want to avoid publicity on account of the
fear of social stigma on the family name and  family honour.
(11) The fear of the victim herself being considered to be
promiscuous or in some way responsible for the incident
regardless of her innocence. (12) The reluctance fo face
interrogation by the investigating agency, to face the court,
to face the cross-examination by counsel for the culprit,
and the risk of being disbelieved, acts as a deterrent.”

In State of Maharashtra vs: Chandraprakash Kewalchand Jain® ,
this Court held as under : :

“I5. It is necessary at the outset to state what the approach
of the court should be while evaluating the prosecution
evidence, particularly the evidence of the prosecutrix, in
sex offences. Is it essential that the evidence of the
prosecutrix should be corroborated in material particulars
before the court bases a conviction on her testimony ?
Does the rule of prudence demand that in all cases save
the rarest of rare the court should look for corroboration

2 (1990) 1 SCC 550
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before acting on the evidence of the prosecutrix ? Let us
see if the Evidence Act provides the clue. Under the said
statute ‘Evidence’ means and includes all statements which
the court permits or requires to be made before it by
witnesses, in relation to the matters of fact under inquiry.
Under Section 59 all facts, except the contents of
documents, may be proved by oral evidence. Section 118
then tells us who may give oral evidence. According to
that section all persons are competent to testify unless the
court considers that they are prevented from understanding
the questions put to them, or from giving rational answers
to those questions, by tender years, extreme old age,
disease, whether of body or mind, or any other cause of
the same kind. Even in the case of an accomplice Section
133 provides that he shall be a competent witness against
an accused person; and a conviction is not illegal merely
because it proceeds upon the uncorroborated testimony of
an accomplice. However, illustration (b) to Section 114,
which lays down a rule of practice, says that the court
‘may’ presume that an accomplice is umvorthy of credit,
unless he is corroborated in material particulars. Thus
under Section 133, which lays down a rule of law, an
accomplice is a competent witness and a conviction based
solely on his uncorroborated evidence is not illegal
although in view of Section 114, illustration (b), courts do
not as a matter of practice do so and look for corroboration
in material particulars. This is the conjoint effect of
Sections 133 and 114, illustration (b).

16. A prosecutrix of a sex offence cannot be put on par
with an accomplice. She is in fact a victim of the crime.
The Evidence Act nowhere says that her evidence cannot
be accepted unless it is corroborated in material
particulars. She is undoubtedly a competent witness under
Section 118 and her evidence must receive the same weight
as is attached to an injured in cases of physical violence.
The same degree of cure and caution must attach in the
evaluation of her evidence as in the case of an injured

Munna Vs. State of M.P. (SC) LL.R.[2015]M.P.
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complainant or witness and no more. What is necessdry-is
that the court must be alive to and conscious of the fact
that it is dealing with the evidence of a person who is
interested in the outcome of the charge levelled by her. If
the court keeps this in mind and feels satisfied that it can
act on the evidence of the prosecultrix, there is no rule of
law or practice incorporated in the Evidence Act similar
to illustration (b) to Section 114 which requires it to look
for corroboration. If for some reason the court is hesitant
to place implicit reliance on the testimony of the
prosecutrix it may look for evidence which may lend
assurance to her testimony short of corroboration required
in the case of an accomplice. The nature of evidence
required to lend assurance to the testimony of the
prosecutrix must necessarily depend. on the facts and
circumstances of each case. But if a prosecutrix is an adult
and of full understanding the court is entitled to base a
conviction on her evidence unless the same is shown fo be
infirm and not trustworthy. If the totality of the
circumstances appearing on the record of the case disclose
that the prosecutrix does not have a strong motive to falsely
involve the person charged, the court should ordinarily
have no hesitation in accepting her evidence. We have,

therefore no doubt in our minds that ordinarily the
evidence of a prosecutrix who does not lack understanding
must be accepted. The degree of proof required must not
be. higher than is expected of an injured witness. For the
above reasons we think that exception has rightly been
taken to the approach of the High Court as is reflected in
the following passage: -

“It is only in the rarest of rare cases if the court
finds that the testimony of the prosecutrix is so trustworthy,
truthful and reliable that other corroboration may not be
necessary.” :

With respect, the law is not eorrectly stated. If we may say
s0, it is just the reverse. Ordinarily the evidence of a

1129
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prosecutrix must carry the same weight as is attached to .

an injured person who is a victim of violence, unless there
are special circumstances which call for greater caution,
in which case it would be safe to act on her testimony if
there is independent evidence lending assurance to her
accusation. .

17. We think it proper, having regard to the increase in the
number of sex violation cases in the recent past, particularly
cases of molestation and rape in custody, to remove the
notion, if it persists, that the testimony of a woman who is
a victim of sexual violence must ordinarily be corroborated
in material particulars except in the rarest of rare cases.
To insist on corroboration except in the rarest of rare cases
is to equate a woman who is a victim of the lust of another
with an accomplice to a crime and thereby insult
womanhood. It would be adding insult to injury to tell a
woman that her story of woe will not be believed unless it
is corroborated in material particulars as in the case of an
accomplice to a crime. Ours is a conservative society where
it concerns sexual behaviour. Ours is not a permissive
society as in some of the western and European countries.
Our standard of decency and morality in public life is not
the same as in those countries. It is, however, unfortunate
that respect for womanhood in our country is on the decline
and cases of molestation and rape are steadily growing.
An Indian woman is now required to suffer indignities in
different forms, from lewd remarks to eve-teasing, from
molestation to rape. Decency and morality in public life
can be promoted and protected only if we deal strictly with
those who violate the societal norms. The standard of proof
to be expected by the court in such cases must take into
account the fact that such crimes are generally committed
on the sly and very rarely direct evidence of a person other
than the prosecutrix is available. Courts must also realise

‘that ordinarily a woman, more so a young girl, will not

stake her reputation by levelling a false charge concerning
her chastity.”

L2
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e v . The courts must, while evaluating evidence,
remain alive to the fact that in a case of rape, no self-
respecting woman would come forward in a court just to
make a humiliating statement against her honour such as
is involved in the commission of rape on her. In cases
involving sexual molestation, supposed considerations
which have no -material effect on the veracity of the
prosecution case or even discrepancies in the statement of
the prosecutrix should not, unless the discrepancies are
such which are of fatal nature, be allowed to throw out an
otherwise reliable prosecution case. The inherent
bashfulness of the females and the tendency to conceal
outrage of sexual aggression are factors which the courts
should not overlook. The testimony of the victim in such
cases is vital and unless there are compelling reasons which
necessitate looking for corroboration of her statement, the

1131

Similar observations were made in State of Punjab vs. Gurmit Singh?
,asunder: ;

courts should find no difficulty to act on the testimony of -

a victim of sexual assault alone to convict an accused
where her testimony inspires confidence and is found to
be reliable. Seeking corroboration of her statement before
relying upon the same, as a rule, in such cases amounts to
adding insult to injury. Why should the evidence of a gir]
or a woman who complains of rape or sexual molestation,
be viewed with doubt, disbelief or suspicion? The court
while appreciating the evidence of a prosecutrix may look
for some assurance of her statement to satisfy its judicial
conscience, since she is a witness who is interested in the
outcome of the charge levelled by her, but there is no
requirement of law fo insist upon corroboration of her
statement to base conviction of an accused. The evidence

. of avictim of sexual assault stands almost on a par with
the evidence of an injured witness and to an extent is even

more reliable. Just as a witness who has sustained some

(1996)25CC384
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infury in the occurrence, which is not found to be self-
inflicted, is considered to be a good witness in the sense
that he is least likely to shield the real culprit, the evidence
of a victim of a sexual offence is entitled to great weight,
absence of corroboration notwithstanding. Corroborative
evidence is not an imperative component of judicial
credence in every case of rape. Corroboration as a
condition for judicial reliance on the testimony of the
prosecutrix is not a requirement of law but a guidance of
prudence under given circumstances. It must not be
overlooked that a woman or a girl subjected to sexual
assault is not an accomplice to the crime but is a victim of
another person’s lust and it is improper and undesirable to
test her evidence with a certain amount of suspicion,
treating her as if she were an accomplice. Inferences have
to be drawn from a given set of facts and circumstances
“with realistic diversity and not dead uniformity lest that
type of rigidity in the shape of rule of law is introduced
through a new form of testimonial tyranny making justice
a casualty. Courts cannot cling to a fossil formula and
insist upon corroboration even if, taken as a whole, the
case spoken of by the victim of sex crime strikes the judicial
mind as probable.”

7. Thus, while absence of injuries or absence of raising alarm or delay in
FIR may not by itself be enough to disbelieve the version of prosecutrix in
view of the statutory presumption under Section 114A of the Evidence Act
but if such statement has inherent infirmities, creating doubt about its veracity,
the same may not be acted upon. We are conscious of the sensitivity with
which heinous offence under Section 376, IPC has to be treated but in the
present case the circumstances taken as a whole create doubt about the
correctness of the prosecution version. We are, thus, of the opinion that a
case is made out for giving benefit of doubt to the accused.

3. Accordingly, we allow this appeal, set aside the conviction of thé
appellant and acquit him of the charge.

Appeal allowed.

&
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LL.R. [2015] M.P., 1133
SUPREME COURT OF INDIA )
Before Mr. Justice Vikramajit Sen & Mr. Justice Shiva Kirti Singh
Civil Appeal No. 3906/2009 decided on 27 November, 2014 -

M.P. SINGH BARGOTI ' ... Appellant
Vs.
STATE OF-M.P. & anr. _ ... Respondents

Service Law - Promotion - Non-consideration - Earlier the State
Administrative Tribunal directed for preparation of Combined
Gradation List of Inspectors - Combined Gradation List was not
prepared at proper time and when it was prepared it was never acted

"upon - Appellant had retired in the year 1998 whereas the Rules were

amended in the year 2000 - As the appellant has retired, notional
promotion to the post of Dy. S.P. be given and will be deemed fo have
superannuated on that post and shall be given all retirement benefits
by re-calculating the same on the premise that he held the post of
Dy.S.P. : (Paras 9 & 10)

var 3y — yei=ifa — faavw 4 98t ferar e — qd A wsa
gRITEfTE e 3 Fae o 9yea wew g 3uN R e ?q
Frefira fiear o — Sfim w1 w® Sgaa yegwa @@ 3R 98 A w1 aitx
v4 99 AR frar 9 9We aMAR ) Srfar) 9E @ 1% — arframeff
T 1998 W QAR gan o wafs FrEt of 9 2000 ¥ iR e
T — Ffe adienefl daftge 8 g 2, Su—yfe sflas & 9w
BTARE TR € 9 Fiv eW 99 @ 9 P A SR G 59
IR W 6 98 99 gy aehas ug o o1, gAmr svd g0 Rarfigia
&l @ Rl WA

JUDGMENT

The Judgment of the Court was delivered by :
Suiva K1 SiNGm, J. :~ This appeal is directed against final judgment and
order dated 15.10.2007 passed in Writ Petition No.4449 of 2001 whereby
the High Court of Madhya Pradesh dismissed the writ petition of the appellant
and declined to interfere with order of the M.P. Administrative Tribunal
(hereinafter referred to as ‘the Tribunal’) dated 26.02.2001 passed in
0.A.No.1122 0f 2000.
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2. . Thesimple case of the appellant is that he has been deprived of benefits
of timely consideration and promotion from the post of Inspector to the post
_ of Deputy Superintendent of Police although there was a direction of the
Tribunal in cases filed by others and disposed of on 15.06.1993 and
03.11.1997 and also in a case filed by the appellant along with 29 others
bearing O.A. No.893 of 1997 allowed on 11.03.1998 for preparation of a
Combined Gradation List for promotion to the post of Deputy Superintendent
of Police and to include in it the names of all who were petitioners before the
Tribunal.

3. Since the order of the Tribunal dated 11.03.1998 was not challenged ‘

by any one and attained finality, the case of the appellant deserves to be
considered on the basis of facts noted in paragraph 1 of that order and the
relief granted in paragraphs 8 and 9 of that order. They are as follows :

“Theapplicants in this case are inspectors in the Finger Print
Branch of the Police Department, which is an executive Branch
of the said department. The applicants have averred that for
promotion to the next higher post of Deputy Superintendent of
Police the respondents have from time to time issued a
combined gradation list of inspectors of the executive branches
- of the department. The applicants’ contention is that the
combined gradation list issued for the year 1996 does not
include their names in it. In this connection they bave submitted
that all the persons belonging to the finger print branch have
not been included in the combined gradation list. The applicants’
contention is that the non-inclusion of their names in the
combined gradation list is in violation of the provisions of
" Madhya Pradesh Police (Gazetted Officers) Recruitment Rules
1987 — 1987 Rules’ for short —and also the directions of the
Tribunal given in order dated 15.6.1993 passed in O.A.No.93/
92 placed at Annexure A-1, as also order dated 3.11.1997.
passed in O.A.No.834/93. The applicants’ submission is that.
meeting of the departmental promotion committee is going to
be held shortly on the basis of a combined gradation list
excluding their names and they will therefore, thus be deprived
of consideration for promotion illegally. The applicants have,
therefore, prayed for a direction to the respondents to include
their names as also names of other inspectors of the Finger

.
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Print Branch in the combined gradation list of inspectors of.
the executive branches and to consider the cases of their
promotions on the basis of such a combined gradation list. By
way of interim relief it was directed by the Tribunal that the

'meeting of the departmental promotion committee for
considering promotion to the post of Deputy Superintendent
of Police may be held but no orders promoting anyone out of
the select list so prepared shail be issued till the disposal of
this case.

................

8. In view of the above discussion the petition deserves
to be allowed. The applicants shall be included in the combined
gradation list of Inspectors for consideration of their cases for
promotion to the post of Deputy Superintendent of Police in
accordance with the inter-se seniority position which may be
assigned to them in such a list. If a meeting of the Departmental
Promotion Committee has been held already without
considering the claims of the applicants then the
recommendations of that departmental promotion committee
shall not be acted upon and a fresh meeting of the departmental
promotion committee shall be held keeping in view the
directions g1ven herein,

9. Cost of the petition amounting to Rs.1500/- shall also
be paid to the applicants by the respondents.”

4, It is also not in dispute that there was a subsequent adjudication by
the Tribunal of a similar dispute wherein there was an opposition to preparation
of Combined Gradation List for Inspectors of other disciplines like Finger
Print, Motor Transport etc. The appellant and other beneficiaries of order of
the Tribunal dated 11.03.1998 were not parties to those cases when such
subsequent order dated 22.06.1999 was passed. In paragraph 13 of this
order, the Tribunal re-affirmed the correctness and validity of the earlier order
of the Tribunal dated 11.03.1998, upheld the Combined Gradation List under
challenge and examined various new aspects raised in the subsequent case
leading to issuance of additional directions to amend the Rules. The Madhya
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Pradesh Police (Gazetted Officers) Recruitment Rules 1987 were amended
by the State Government on 26.05.2000 and in view of the amended rules,
fresh Gradation List was prepared which was admittedly only for Inspectors

who were still in service and were required to be governed by the amended *

Rules 0£2000. It is also not in dispute that the appellant did not challenge the
Gradation List of the year 2000 because his claim was only on the basis of
unamended rules which as per final judicial pronouncement noticed earlier,
required publication of a Combined Gradation List for promotion to the post
of Deputy Superintendent of Police. Admittedly, appellant retired on
31.03.1998 while holding the post of Inspector.

5. The appellant preferred a Misc. Application bearing No.113 of 1998.

before the Tribunal which was heard along with another O.A. bearing No.1122/
2000 filed by other Inspectors. The Tribunal dismissed the applications vide
order dated 26.02.2001 by holding that the appellant failed to show that the
order of the Tribunal dated 11.03.1998 had been ignored or violated. The
Tribunal further took a technical stand that no person was imﬁleaded asa
party whose promotion could cause a grievance to the appellant. The appellant
challenged the order of the Tribunal dated 26.02.2001 through a writ petition
which has been dismissed by the order under appeal dated 15.10.2007. The
High Court relied upon the observations of the Tribunal and came to an opinion
that in the absence of any allegation regarding nonconsideration in the
Departmental Promotion Committee, supersession by juniors as well as
absence of any challenge to the orders of the Tribunal passed in O.A.Nos.817
and 818 of 1998, the writ petition deserved to be dismissed as misconceived
and meritless.

6. In the course of hearing of this appeal, on 25.06.2014, we noted the
submissions advanced by learned counsel for the appellant. The order runs as
follows: -

O “We have heard arguments in extenso.

. Learned counsel for the appellant’s submission is that

* despite the directions passed on 15.6.1993 and 3.11.1997, a
combined list was not prepared, Meanwhile, persons junior to

' the petitioner were promoted, such as Mr. V.N. Dubey at serial
n0.42 in Annexure P9 before the writ court who had been
promoted with effect from 29.5:1997. It is prayed that even
though the petitioner has superannuated on 31.1.1998, he
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would at least be entitled to pensionary benefits computed
from the date on which the persons junior to him in the service
were promoted and to simplify this determination, the Appellant
has referred to Mr. V.N. Dubey.

[t is in these circumstances that learned counsel for
the respondent prays for an adjournment to obtain instructions
on the veracity of Annexure P9.

Re-notify for this purpose only on 7th August, 2014
for further hearing.”

7. The date of. superannuation of the appellant suffered.from a
typographical error in the aforesaid order. That date is 31.03.1998. Annexure
P9 available before the writ court showed that appellant was at serial no.12,
much higher to Mr. V.N. Dubey at serial no.42. The reason for not promoting
the appellant and some others like him appointed on the post of Inspector on
29.05.1981 was indicated to be non-inclusion in the Combined Gradation
List. Mr. V.N. Dubey appointed on the post of Inspector in 1983 has been
admittedly promoted w.e.f. 29.05.1997 and on that date the appellant was
still in service. _

8. . When the matter was listed for further hearing on 18.11.2014, the
learned counsel for the respondents confirmed that Annexure P9 is an authentic
document and the particulars noted above on its basis are not under dispute.
However, learned counsel for the respondents again sought to defend the
stand of the State on the ground that Mr. Dubey belonged to another Section
and not to Finger Print Section and, therefore, his promotion made
subsequently after the superannuation of the appellant but from an earlier date
cannot furnish any cause of action to the appellant for claiming that if not
actual promotion, he should be given benefit of notional promotion to that
post at least for the purpose of pensionary benefits.

9. We have carefully considered the rival contentions, the relevant facts
and the prevailing rules governing promotion at the relevant time. There is no
dispute that despite directions passed since 15.06.1993 by the Tribunal and
lastly reiterated in the case of the appellant on 11.03. 1998, a Combined
Gradation List was not prepared at the appropriate time and ultimately when
it was prepared to show compliance with the order of the Tribunal, it was
never acted upon because the subsequent directions of the Tribunal for
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amendment of rules was preferred by the State and the claim of the appellant

was never considered by the Departmental Promotion Committee till he was
in service or even thereafter when person like Mr. V.N. Dubey who was
junior to the appellant in the Combined Gradation List was considered allegedly
on the basis of another subsequent gradation list and promoted with effect
from a date when the appellant was still in service.

10.  Inthe aforesaid circumstances, in our considered view, the Tribunal and
the High Court erred in law as well as on facts in denying relief'to the appellant.
The position would have been different if appellant’s junior had been promoted
_ from a date subsequent to his superannuation. Then appeilant would have suffered
only onaccount of passage of time or innpcuous delay but in the present facts he
has suffered hostile and arbitrary discrimination vis-a-vis a junior. The order under
appeal is therefore set aside. Since the appellant was in service only till 31.03.1998,
he is held entitled to notional promotion to the post of Deputy Superintendent of
Police w.e.f. 29.05.1997 till 31.03.1998. He will be deemed to have superannuated
~ onthat post and shall be given all the post retirement benefits by recalculating the
same on the premise that he held the post of Deputy Superintendent of Police
from 29.05.1997 till his superannuation on 31.03.1998: The revised pensionary
benefits as well as arrears on that account should be made available to the appellant
at the earliest and in any case within three months from the date of this order. The
appellant is held entitled to a consolidated cost of Rs.50,000/- which should also
be paid along with other benefits within the time indicated above. The appeal is
allowed to the aforesaid extent.

Appeal allowed.

I.L.R. [2015] M.P., 1138
WRIT APPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Jain
W.A. No, 375/2014 (Indore) decided on 28 March, 2014

SANJAY MOURYA @ S.K. MOURYA ...Appellant
Vs.
UNION OF INDIA & ors. ...Respondents

A. Constitution - Article 226 - Transfer - Review - Interim order
was passed on the statement of petitioner that he will proceed on transfer
after completion of academic session of his child - Petition was dismissed
as respondent had deferred the order till end of academic session - Review

~
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sought on merits - Held - Having taken advantage of interim order without

_ demur; not open to make grievance. . (Paras 13 & 14)

7. VI — 8T 226 — wyrraver — YafdateT — ardl
B I B W 5 98 a0 qr9s 1 dahe ww @@ g @ oy
TITTART WR el ST, fafa amdw mika fear war — wifysr el
® T$ Fife geaefl 3 Qe w3 @ 39 o A wila fear o —
peraiat W gaffete awr wr — afifeifRa - R emfe daike
AR & a¥ a1 W, Riewa o ¢ fad wdq 14|

B. Constitution.- Article 226 - Review - Decision on merits
for other question - Not necessary - When other questions stood waived
and limitéd prayer was made. ’ (Para 14)

@ wRErT - FIBT 226 — YARTHT — I FIT B
oyl qv g7 — saeEs T — o9 o 4 afrcadd gy € @i
it wrefar =1 w=ft ot

C.  Service law - Transfer - Stigmatic - Mere mention of
"vigilance directive" in the order can't be construed as pending enquiry

- transfer was made. (Para 15)

T dar R - wraraver — sesyd — aew ¥ wwedr
Free” & wr sed@ &1 7% atef e @ W wear 5 wra |@fg wd
TRITATARYT f6aAT 97 27|

Piyush Mathur with M.S. Dwivedi, for the appellant.
Sunil Jain, for the respondents.

ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :~ This intra-court appeal under Section 2 (1) of the
M.P Uchcha Nyayalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam, 2005
is filed against the order dated 07.10.2013 passed by the learned Single Judge
of this Court in W.P. No0.10211/2013 and the order dated 17.01.2014 passed
in Review Petition No.16/2014.

2. There is a delay of 74 days in filing the appeal and as such LA.
No.1813/14, an application seeking condonation of delay has been filed.

3. Respondents have filed reply to the said application opposing the
prayer.
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4, We have heard the learned counsel for the parties on application for
condonation of delay.
5. On due consideration and taking into account the reasons stated in the

application, we are satisfied that sufficient cause for condonation of delay of
74 days is made out. In the result, we condone the delay in filing the appeal.

6. Heard on the question of admission.

ST Briefly stated, the appellant, who is working on the post of Senior
Superintendent (Fire) at Indore under the employment of Airport Authority of
India had challenged his order of transfer issued on 30.07.2013 by which he
was transferred by the General Manager (H.R.) A.A.L,, Mumbai (W.R) from
Indore to Bhavnagar in W.P. No.10211/2013.

8. When the said writ petition came up for hearing on the prayer for
interim relief, the learned Single Judge on the statement made on behalf of the
petitioner by the learned counsel for the petitioner that he is willing to proceed
on transfer after completion of academic session of his child passed the interim
order on 27.08.2013 in favour of the appellant/writ petitioner staying the
operation of the transfer order dated 30.07.2013. Thereafter, when the matter
came up for hearing on 07.10.2013, it was informed on behalf of-the
respondents that in light of the petitioner's prayer, his transfer has been deferred
vide order dated 10.09.2013 and he has been permitted to continue at his

present place of posting till the end of academic session of his children i.e.
31.03.2014.

9. It was specifically pointed out to the Writ Court by the learned counsel
for the respondents that accepting the petitioner's prayer, an office order was
issued on 10.09.2013 deferring the petitioner's transfer order on account of
his children's education till 31.03.2014. Taking into consideration this fact,
the learned Single Judge vide order dated 07.10.2013 dismissed the writ
petition as infructuous.

10.  When the matter stood thus, the appellant/writ petitioner after lapse
of about 3 months filed review petition No.16/14 seeking review of the order
dated 07.10.2013 passed in W.P. N0.10211/13 on the ground that his writ
petition should have been decided by the learned Single Judge on merits.

11.  Thereview petition was dismissed by the learned Single Judge vide
order dated 17.01.2014 taking note of all the aforesaid facts.
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12, Upon dismissal of the writ petition, the appellant/writ petition has filed
this intra-court appeal on 22.03.2014 apparently at the fag end of the period
for which the interim protection was granted by the learned Single Judge and
the order dated 10.09.2013 passed by the respondents.

13.  Wefail to understand as to when on the first date itself before the Writ
Court the only prayer was made by the writ petitioner to allow him to continue
upto the end of academic session and taking into consideration the stand
taken by his counsel that the petitioner is willing to proceed on transfer after

" completion of academic session of his child, the learned Single Judge had
granted the relief by extending sympathy towards the appellant, how the
petitioner can turn round and make a grievance that his writ petition should
have been decided on merits. What more was left to be decided on 07.10.2013
when the writ petition was finally disposed of in terms of the appellant's own
prayer and the respondents had accommodated him and passed the order
dated 10.09.2013 deferring his transfer order on account of his children's
education till 31.03.2014.

14.  Keeping in view the aforesaid, in our considered view, the appellant/
writ petitioner having taken advantage of the interim order without any demur,
it was not open for him to make a grievance having enjoyed the fruits of the
order, equally it was not at all necessary for the Writ Court to have decided
the other questions which stood waived in the light of petitioners limited prayer.

15, Even otherwise, we find no merits in the contention of the appellant/
writ petitioner that the order of transfer is stigmatic. Mere mention of as per
'vigilance directive' in the transfer order the same cannot be construed that
there is any vigilance enquiry pending against him and, therefore, he was
transferred. We are satisfied with the reason disclosed by the respondents
before us for transferring the appellant which is to avoid the involvement of
the officers who are posted for more than 5 years in the rivalry to two groups
of contractors to hold that the appellant/writ petitioner's transfer is purely an
administrative transfer order. The petitioner undisputedly has remained posted
at Indore for about 8 years which is beyond the normal tenure of posting
which is for 3 ;years as per the policy of the respondents. It is also not in
dispute that in the previous year also the appellant was accommodated and
on his request his transfer order dated 27.07.2012 was deferred for one year.

16.  Having regard to the aforesaid, we find no error in the order passed
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by the learned Singe Judge warranting interference in the same in this intra-
court appeal.

17. Thewritappeal fails and is hereby dismissed.
Appeal dismissed.

-LL.R. [2015] M.P., 1142
WRITAPPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice Jarat Kumar Jain
W.A. No. 229/2012 (Indore) decided on 2 May, 2014

OMPRAKASH MEENA . .Appellant
Vs. ’ ’
STATE OF ML.P. & ors. ...Respondents

A. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) and Panchayat Raj
Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), Section 85 -
Panchayat Karmi - Appointment - Resolution by Gram Panchayat -
Less meritorious candidate appointed - Appointment set aside by the
Collector - Confirm in Appeal by the Commissioner - State Minister in
Revision upheld the Resolution of Gram Panchayat - Held - Orders of
Collector and Commissioner erroneous procedurally - Upheld, as
leading to just decision - Appeal dismissed - Order of Single Judge

upheld. (Paras 6 & 7) -

& =7 ey (Eve =i &1 srdfie) sfefaga, 5.7, 2005
(2006 FT 14). VT 2(1) VT TAIIT UG §I FIT &GS I HA 1993
(1994 @T-1), GIer 85 — gIIGT HH — [AFfed — U™ dAET DI AHeq —
FH uEar areff w1 g fear @ - sdder g Prgiw s -
e ® g grT afgse — wog w3t A gEdEe ¥ I g99Ea @
WHeq H W SEET — AR — FEEe’ W@ agd @ oaRY
afraore wy @ Rl — = gevmr T, @t T« fofa
X & 9T ? - adfi| iR — o rfaafy @ sk @1 gie 9t T

B. Constitution - Article 226 & 227 - Orders of Collector
& Commissioner erroneous ‘procea’urally - High Court to see
advancement of Justice and not to pick any error of law through
academic angle. (Para7)

@ GREIT — JYTPT 226 T 227 — FAICY ¥T JIYIT B AR
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FlHarcTs w7 8 gleysy — mwwédmﬁ?ﬁﬁiﬁm
giedtor g faftr a9 @i e Fraeari

C. Interpretation of statute - Even if any order is wrong
procedurally, but if it is leading to a just decision than it has to be
upheld. . (Para7)

T B1F7 &7 fdaT —aa @ 1Y IRy afrace vy ¥ Tad
8, WY A €I Fofg A @ik @ o1 k7 8 99 S€ A oENaT WRT
Y |

Cases referred :

W.P. No. 6542/2002 (Jabalpur) decxded on 29.10.2004, AIR 1989
SC 1972, AIR 2002 SC 33.

Piyush Mathur with Kamlesh Mandloi, for the appellant.
Sudarshan Joshi, P.L. for the respondent nos.1,2 & 3/State.
None, for the respondent no. 4.

Nidhi Bohra, for the respondent no. 5.

O.P. Sharma, for the respondent no. 6.

ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :- By filinig this intra court appeal, the appellant has
challenged the order dated 13.04.2012 passed by the learned Single Judge
of this Court in Writ Petition No.14469/2010, by which the learned Single
Judge has set aside the order dated 16.11.2010 passed by the State Minister
inrevision and restored the order dated 07.04.2010 passed by the Collector
and the order dated 16.04.2010 passed by the Commissioner.

2. Undisputedly, the appellant's appointment on the post of Panchayat
Karmi was not made by the Gram Panchayat on the basis of merit and the
resolution was passed in his favour, ignoring merits of all the other candidates.
" Itis also undisputed that there were candidates available, who acquired more
marks in the 10th Standard Examination than the present appellant. The
Collector, Dewas, after noticing the aforesaid and also many other irregularities
in passing the resolution for the appointment, cancelled the resolution by which
the appellant was appointed and directed the Gram Panchayat to take
necessary steps for making appointment on the post of Panchayat Karmi, in
accordance with rules. In appeal, the order passed by the Collector was
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maintained by the Commissioner. However, the State Minister vide orders
dated 16.11.2010 set aside the order passed by the Collector as also the
Commissioner.

3. The order of the State Minister, on being challenged in writ petition,
the learned Single Judge vide impugned order set aside the order passed by
the State Minister, taking into consideration the fact that the appointment of
the appellant was being made by the Gram Panchayat, ignoring the merits of
the candidates, who had applied for the post and noticing the fact that the
appellant, who was less meritorious, was illegally appointed by the Gram
Panchayat.

4. Learned Senior Counsel for the appellant has argued that the Collector
could not have ordered for cancellation of the resolution and the appointment.
According to him, under Section 85 (2) of the MP Panchayat Raj Avam Gram
Swaraj Adhiniyam, 1993, it was only for the State Government, or the officer
nominated by the State Government, to have taken appropriate decision on
the order of the Collector on being forwarded to it. On the other hand, learned
counsel appearing for respondent No.5 and 6 have supported the impugned
order.

5. *We have considered the submissions made by the learned counsel for
the parties.

6. Admittedly, the resolution for appointment of the appellant was passed
by the Gram Panchayat, ignoring the merits of the other candidates, who had
better claim. In the circumstances, even assuming that the Collector had
committed error in cancelling the resolution of the appellant’s appointment
and also in issuing directions to the Gram Panchayat for making fresh
appointment, the fact remains that the learned Single Judge, in exercise of his
jurisdiction under Article 226 of the Constitution of India, by quashing the

order of the Minister had restored the order of the Collector and the -

Commissioner, which led to inst result. The order passed by the learned Single
Judge is for advancement of justice, and as such, this Court in intra court
appeal will not interfere in the order passed by the Writ Court, which has led
to rendering justice.

7. It has now been well settled that even if any wrong order is passed,
but ifit is leading to a just decision or has rendered justice, it has to be upheld.
(See Writ Petition No0.6542/2002 State of MP & others v. Shriram

&
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Raghuvanshi decided on 29.10.2004 by Principal Seat, Jabalpur and
Council of Scientific & Industrial Research v. K. GS. Bhatt AIR 1989 SC
1972). Here, in the present case, the orders of the Collector and the
Commissioner may be said to be erroneous procedurally, but they had led to
a just decision, and as such, the saine were rightly restored by the learned
Single Judge by quashing the order of the Minister. The Supreme Court inthe
case of Roshan Deen v. Preeti Lal AIR 2002 SC 33 had observed that the
power conferred on the High Court under Articles 226 and 227 of the
Constitution of India is to advance justice and not to thwart it. The very purpose
of such constitutional powers being conferred on the High Courts is thatno
man should be subj ected to injustice by violating the law. The look out of the
High Court is, therefore, not merely to pick out any error of law through an
academic angle but to see whether injustice has resulted on account of any
erroneous interpretation of law. If justice became the byproduct of an
erroneous view of law the High Court is not expected to erase such justice in
the name of correcting the error of law. :

8. Having regard to the aforesaid position of law, in our considered view,
no fault can be found in the order of the learned Single Judge, as it has led to
 setting aside of an unjust appointment, which was made ignoring the merits of
" the other more meritorious candidates. '

9. Thus, no case for interference in the order passed by the learned Single
Judge is made out. The appeal fails and is hereby dismissed.

C. c. within three days.

Appeal dismissed.

LL.R. [2015] ML.P., 1145
WRIT APPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
W.A. No. 873/2008 (Indore) decided on 28 August, 2014

INDORE DEVELOPMENT AUTHORITY ‘ ... Appellant
Vs. :

" BURHANI GRIH NIRMAN SAHAKARI .
SANSTHAN MARYADIT & ors. - _ ... Respondents

A. Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973),
Sections 50 & 54 - Publication of final scheme - Lapse of scheme -
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Fails to implement nor substantial steps taken towards implementation
of final scheme within 3 years - Held - Final Scheme will lapse and in
turn land acquisition proceedings will also stand vitiated - Appeal
dismissed. .- : (Paras 24 to 27)

& T TAT TTH [93er Jferfram (1973 &7 23). gy 50 7 54
— FfT T BT FHIIT — Worar @uad g orar — feafad we
faeer @ik 7 & oiftm gt o1 fraraaT 3 auf @ oy av @1 ek
aem e fod T - afifeiRe — &fRm atesr awe @ el
IR, S srfard) f gfw ehf — adfta @R

B. . Land Acquisition Act (1 of 1894), Section 54 - Hearing
" of objection - Collector himself deciding the objection instead of sending
the report to the Government - Held - Collector has no jurisdiction to
decide the objections - Issuance of notification under section 6 of the
Actis invalid - Land acquisition proceedings stands totally vitiated, as
Competent Authority had neither decided the objections nor weré
communiéated. (Paras 21 & 30)

& I 35T FRIITT (1894 BT 1), &IRT 57 — FIHT B AU
— Falgex 3 IRATT 9 WeR @t A9 ) g9y WE AEv 3} foffg
forar ~ afrfeiRa — amerat @t frffa o @ sdaex B afreRa
Tel — afafr @) o 6 & oo ARMgET W A W sy -
q—srofq srfarfear qufa: gfym eidt €, «aifs 9gw mfterd 3 7 @
smetat a1 Foffa fear 7 & wyfe feard

C Land Acquisition Act (1 of 1894), Sections 4 & 6 -

- Acquisition of land - Release of huge and big chunk of land out of

total land - Land of respondents not released - Held - Amounts to hostile
discrimination - Like should be treated alike. (Paras 23 & 31)

7T T a7 GfraT (1894 &7 1), e 4 7 6 — TP¥ @7
o7 — A 41 @ e ©T 9971 w1 YA far ST — yeaeffr @)
1 & g 7 frar T — afyfeiRa - afea e 9 sife ¥ e
2 — Wﬁﬁfﬁwmwﬁmml

D. Words & Phrases - Meamng of 'fails to implement' and
'Hostile discrimination' explained. (Paras 14 & 23)

74 Wm?ww—mlﬁﬁmﬁﬁﬁmwuﬁma
faie” =1 @l e frar )
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Cases referred :

2014 AIR SCWN 3388, AIR 1991 MP 72, 1987 (2) MPWN Short
Note - 15, (1996) 2 SCC 26. ’

Shekhar Bhargava with Sudarshan Joshi, for the appellant.

A.S. Kutumbale with Vandana Kasrekar, for the Burhani Grih Nirman
Sahakari Sanstha.

Mini Ravindran, Dy. G.A. for the respondent/State.

A.K. Sethi with Rishab Gupta, K.L. Hardia & S.P. Joshi for the
respondent.

ORDER

The “Order of ‘the Court was  delivered by :
M.C. GARG, J. :~ This order shall dispose of the aforesaid writ appeal as
well as other 33 connected writ appeals being W.A.Nos.850, 851,852, 853,
854, 855, 856,857,858, 859, 860, 861, 862, 863, 864, 865, 866, 867,
868, 869, 870, 874, 875, 876, 877, 878, 879, 880, 881, 882, 883, 884 and
902 of 2008, as the facts in all these cases are.identical and arises out of
common order dated 10.12.1998. For the sake of convenience, the facts are
taken from W.A.No.873/2008.

2. These writ appeals have been filed by the IDA aggrieved of the common
order dated 10.12.1998 delivered by the learned Single Judge whereby the
leamed Single Judge decided all the 37 writ petitions filed by the respondents
against finalization of the scheme under Section 50 of the Nagar Tatha Gram
Nivesh Adhiniyam, 1973 (for short referred to as the Adhiniyam) and
subsequent land acquisition proceedings which have been undertaken by the
State of M.P. under Section 4 and 6 of the Land Acquisition Act, 1894 (for
short referred to as L.A.Act).

3. According to the respondents, who were writ petitioners, the challenge

to the aforesaid proceedings were two foldi.e.

(D) It was the submission that since the Scheme formed by the
appellant under Section 50(7) of the Adhiniyam was not implemented within
three years, it stood lapsed, by virtue of Section 54 of the Adhiniyam.

(i) The notification issued under Section 6 was not in accordance
with law inasmuch as the objections invited under Section 5-A were not
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decided by the Competent Authority. There was also a plea of hostile
discrimination inasmuch various parcels of lands were released from acquisition
indicriminately.

4. In some of the writ petitions, proceedings were filed prior to publication
of the award and in other proceedings the petitioners have filed the petition
after the award. The writ petition filed by the first respondent was registered
as M.P.N0.268/1991 and it is this order in which the impugned order has
been délivered.

5. - Thewnt petitions were heard together and were allowed by the learned
Single Judge on 10/12/1998. Vide impugned order, the learned Single Judge
quashed the Scheme framed by the ID.A. as well as the land acquisition
proceedings initiated by the State Government mainly on 3 grounds namely:- -

. (i) ~ The objections invited under Section 5-A of the L.A.Act were
not decided by the Competent Authority i.e, State Government.

()~  There was hostile discrimination with the respondents by the
appellant and the State of Madhya Pradesh inasmuch as the various parcels
of land owned by several other persons and the societies forming part'of the
same schefne were released by the appellant violating the fundamental rights
of the respondents as guaranteed under Article 14 of the Constitution of India.

@)  Thatinview of Section 54 of the Adhiniyam, the Scheme lapsed
as it was not implemented within three years of the date of its publication as
provided under Section 54 of the Adhiniyam. ~ :

6. Before us it has also been submitted by the respondents that a New
Act has come into eperation known as The Right to Fair Compensation and
“Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013
. w.e.f. 1/1/2014. This Act fepeals the earlier Land Acquisition Act, 1894,

As per section 24(2) of the new Act, all land acquisition proceedings _
initiated under the repealed Act of 1984 in which awards were passed five
years or more prior to commencement of the new Act and that the physical
possession of the land has not been taken or the compensation has not been
paid, the land acquisition proceedings under the old Act shall be deemed to
have lapsed. In the present case, the award was passed in the year 1991 and
the physical possession of the land is admittedly with the answering respondent
and that no compensation has been paid or deposited by the I.D.A. or the

-
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State Government. In such circumstances, all the land acquisition proceeding
initiated under that old Act stands repealed in view of the judgment of the
Apex Court in case of Union of India vs. Shivraj and others reported in
2014 ATR SCWN 3388.

7. For the sake of reference, the provisions of Section 24(2) of the New
Act is reproduced hereunder:- - '

24. (1) Notwithstanding anything contained in this Act, inany
case of land acquisition proceedings initiated under the Land
Acquisition Act, 1894, -

a) Where no award under section 11 of the said Land
Acquisition Act has been made, then, all provisions of this Act .
relating to the determination of compensation shall apply;.or

. b) Where an award under said section 11 has been
made, then such proceedings shall continue under the
provisions of the said Land Acquisition Act, as if the said Act
has not been repedled.

(2) Notwithstanding anything contained in sub-section (1), in
case of land acquisition proceedings initiated under the Land
Acquisition Act, 1894, where an award under the said section
11 has been made five years or more prior to the
commencement of this Act but the physical possession of the
land has not been taken or the compensation has not been
paid he said proceedings shall be deemed to have lapsed and

* the appropriate Government, if it so chooses, shall initiate the
proceedings of such land acquisition afresh in accordance with
the provisions of this Act.”

Provided that where an award has been made and
compensation in respect of a majority of land holdings has not
been deposited in the account of the beneficiaries, then, all
beneficiaries specified in the notification for acquisition under
section 4 of the said Land Acquisition Act, shall be entitled to
compensation in accordance with the provisions of this Act.

This argument has been rebutted on behalfof the appellant on the plea thatin
these matters there were stay orders passed by the Writ Court almost in every
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case prohibiting taking of possession by the appellant and therefore this new

Act would be of no help to the case of the appellant. As far as this aspect of

the matter, we shall deal with the same after disposing of the grounds taken in
the appeal by the appellant.

8. In these appeals, the appellants have submitted that the judgment given
by the learned Single Judge is not tenable in law as well as on facts. It is stated
that for the purpose of framing Scheme No.97 the IDA had passed a resolution
dated 13.03.1981, under Section 50 (1) of the Adhiniyam. After completion
of various formalities as required under the Adhiniyam, the final declaration of
the scheme under Section 50(7) of the said Adhiniyam was published on
01.05.1984. Thus, on the publication of the Scheme under Section 50(7) of

the Adhiniyam, it became final. After the said declaration the IDA set about -

trying to obtain possession of as much land as possible by agreement. Since it
is never possible to acquire all lands by mutual consent or agreement, the IDA,
approached the State Government for compulsorily acquiring the remaining
land under provisions of the L.A.Act. i.e. the land available for acquisition for

the Scheme after deducting therefrom the lands acquired by mutual consent, -

lands released from the Scheme and land belonging to the State Government.
~ Thus, itis submitted that the appellants took effective steps for implementation
" of Scheme within three years of the publication of Scheme and as such it is not
a case where Scheme would fail under Section 54 of the Adhiniyam.

9. It is also the case of the appellant that the objections under Section 5-A
of the Act were invited, heard and considered by the Collector and a report
was submitted to the appropriate Government. After following the due
procedure prescribed under the L.A.Act and after recording the satisfaction

that the land included in the scheme was required for public purposes, the -

State Government proceeded to issue the necessary declaration under Section
6 of the L.A.Act. Accordingly, the Collector who was and is an Ex-Officio
Deputy Secretary to the State Government of M.P., issued the necessary
declaration under Section 6 of the Act in the name, and on behalf of the
Government of Madhya Pradesh. The said declaration was published in the
official gazette on 07.10.1988, in the local newspaper on (7.02.1989 and
10.02.1989 and by affixture at public places in the locality on 07.03.1980.

10.  Itisfurther submitted that after the above proceedings, the award was
prepared by the Land Acquisition Officer on 02/03/1991 and was approved
by the Collector on 04.03.91 and as per the requirement of Section 11 of the

&

&

&
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L.A.Act, the award was sent for approval to the Commissioner who approved
the said award on 06.03.1991 and sent it back to the Collector. It was on
11.03.91 that the said award was declared. It has also been submitted by the
appeHants that the writ petitions were filed by the respondents from time to
time. Some of the writ petition was filed even prior to issuance of notification
under Section 6, whereas others were filed after delivery of the award. In
these proceedings, the learned Single Judge has been pleased to pass interim
orders in favour of the respondents restraining the appellant to take possession
of the property sought to be acquired.

11.  Itisalso stated that the impugned order dispoﬂsing of the writ petitions

. together, it has been observed by the learned Single Judge that in so far as the

process followed by the appellant and the State Government with respect to
issuance of notification under Section 4 and 6 of the L.A.Act, the learned
Single Judge in para 32 of the order has observed as under :-

“32. Thus, on consideration of the aforesaid judgments and
on critical examination of the same, it is clear that the petition
cannot be allowed on the ground of non-adherence of the
respondents to the time Schedule as prescribed under the Act.
Thus, this ground of the petitioner fails and, is, hereby
negatived.” .

12.  According the appellant, this observation takes away the objections
of the respondent even on the question of hearmg objections under Section
5-A of L.A.Act by the Collector.

According to the appellant there was also no hostile discrimination as
held by the learned Single Judge in this case.

13.  Wehaveheard the learned counsel for the parties and have perused
the record. The arguments have been rebutted on behalf of the respondents
who have reiterated that on all the three grounds the acquisition of the Scheme
published by the IDA as well as the acquisition proceedings undertaken by
the State Government fails.

14.  The appellant did not argue the matter when the case was called for
hearing but filed written arguments. According to them, the observation made
by the learned Single Judge regarding the scheme of the IDA having lapsed
on the ground that it was not implemented by the IDA within three years from



1152 Indore Dev. Auth. Vs.Burhani G.N.S.S.M. (DB) I.L..R_. [2015]M.P.

the date of finalization of the scheme and therefore it lapsed under Section 54
of the Adhiniyam is not sustainable. It is the submission of the appellant that
the observation of the learned Single Judge in this regard were without
considering the totality of the aspects involved in the matter. In this regard, it
is submitted that though the learned Single Judge has noticed the judgment of
this Hon'ble Court reported in AIR 1991 MP 72 (Sanjay Gandhi Grih
Nirman Sahakari Sanstha Vs. State of M.P,), it has been wrongly relied
upon it to hold in favour of the writ petitioners. It is submitted that the said
judgment is in favour of the appellants only and on the basis of the ratio of the
said case, the learned Single Judge ought to have held in favour of the appellants
only. They have relied upon the following passagei.e.

“20. A Division Bench of this Court in the case of Laxmichand
v. The Indore Development Authority, Indore (M.P. No. 390
of 1980 de¢ided on 14-12-81) in which a similar argument
was advanced that after the expiry of three years if the scheme
is not implement ed it lapsed, has held that Section 54 does
not appear to apply when substantial steps have been taken
within three years to implement the scheme. The Court had
also taken into consideration Sections 56, 57 and 58 of the
Adhiniyam and has taken a view that the words 'fails to
implement' would mean failure to take any substantial steps
for the implementation of the scheme and if no such step is
taken within three years the scheme will lapse. If substantial
steps have been taken within three years though the scheme is
not fully implemented within that period the scheme would not
lapse and proceedings for acquisition of land under the scheme
is a substantial step towards its implementation. We are in
respectful agreement with the aforesaid view takén by a Division
Bench of this Court and hold that the word 'implement’ occutring
in Section 54 of the Adhiniyam cannot be construed to mean
that even if a substantial step has been taken by the authority
towards the implementation of the scheme then also the scheme
shall lapse after the expiry of three years because of its non-
completion within that period.”

15.  Ithasbeensubmitted that even though it was true that the appellant
wrote a letter to the State Government four days prior to the expiry of
three years it acquired the land, it would still constitute a substantial step
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and this step having been taken within three years of the finalization of the
Scheme under Section 50 (7) of the Adhiniyam, it cannot be said that the
appellant had not taken the substantial step. It is further submitted that while
holding as above the learned Single Judge has not only wrongly applied the
principle of 'substantial steps’ but has also failed to appreciate the true facts
and to also notice the other relevant provisions of the Adhiniyam. It is submitted
that though the above letter written by the appellant by itself constituted a
substantial step, the learned Single Judge failed to notice not only the other
steps taken by it (i.e.Appellant)but also the relevant provisions of the
Adhiniyam having a bearing on the above question. It is submitted that as
required by the Adhiniyam, the appellant's aforesaid letter had been preceded
by efforts made for acquiring the lands in question by the process of mutual
agreement. The appellant submits that though the learned Single Judge noticed
the above fact, but he brushed aside the same on the irrelevant ground/basis
that the said effort “did not create any bar to getting the scheme implemented
under the Adhiniyam.” The appellant submits that in not considering as
substantial steps the appellant's efforts to acquire the lands for scheme no.97
by mutual agreement as followed by the appellant's aforesaid letter to the
State Government to compulsorily acquire the said lands under the L.A.Act
the Hon'ble Single Judge erred both factually and legally. Infact, had the Hon'ble
Single Judge considered the other relevant provisions (particularly section
56) of the Adhiniyam, it would have been apparent to him that after publication
of the final scheme under Section 50 of the Adhiniyam, a statutory period of
three years is available to the Authority to acquire the lands in question by
agreement and it is only on such failure, that the authority is required to
approach the State Government for compulsory acquisition of such lands under

‘the L.A.Act. It is submitted that since the law itself provides for a period of

three years for acquiring lands for or scheme by mutual agreement it could
not have been held by the learned Single Judge that the request made by the -
appellant to the State Government to acquire the said lands under the L.A. Act
(though made within the period prescribed by the statute) yet did not constitute
a substaritial step only because the said request had been made just 4 days
before the said préscribed period was to expire.

16.  Coming to the ground of hostile discrimination it has been argued that
the said ground was also not available to the writ petitioners inasmuch as in
some cases, the land have been released from acquisition whereas in other
cases, it has not been so done. On this issue it is the case of the appellant that
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_neither the factual nor the legal basis was laid out in the petition for seeking
quashment of the scheme on the said ground. It is submitted that merely because
the lands belonging to sonie other persons were released from the scheme
would not constitute hostile discrimination. It is submitted that neither the factual
nor the legal basis was laid out in the petition for seeking quashment of the
scheme on the said ground. It is submitted that the petitioners constitute an
entirely different class from those persons whose lands were released from
the scheme by the State Government and/or its instrumentalities in exercise of
their statutory power under the Adhiniyam. The appellant submits that while it
is not even clear from the petition averments whether the respondents at all
-sought release of their land and under which provision or provisions of the

" Adhiniyam, the appellant had clearly shown that most, if not all, the decisions
to release the lands from the scheme had been taken by the State Government
in exercise of its statutory powers, particularly under Section 51 and 52 of the
Adhiniyam. Since such decisions taken by the State Government in exercise
of its statutory powers are binding on the Authority, it is apparent that no
question of the petitioner respondents being subjected to hostile discrimination

“arose in the facts and circumstances of the cases. Besides, the petitioner-
respondents were also not able to show that they belonged to the same class
as the persons whose lands had been released from the scheme. Infactit:does
not appear that all or anyone of the petitioner respondents had even sought
release of his/her/their lands from the scheme and that such release was refused.
That no such request was made or refused is also evident from the fact that
the alleged refusal to release was not challenged in any of the petitions.

17.  Itisalso submitted by the appellant that in some of the areas residential
colonies had already been developed and hence releasing colonies had already
been developed and hence releasing colonies had already been developed
and hence releasing them was the only legal and practical solution, more so as
the scheme (i.¢.scheme no.97) for which the land would have been acquired
provided for the development of the land for residential use only. It would
also not be out of place to mention here that in all the petitions which have
been decided by the common order, the land involved fell in either Part Hor
Part IV of the Scheme No.97, the main object of the said parts being to
develop the said lands into residential plots. It may also be stated that since
some of the lands which were initially included for residential use in scheme
10.97 could not have beer put to the said use as under the Master Plan the
same had been earmarked for their uses, like agriculture, regional park, industry
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etc., the appellant had no choice but to exclude such lands from the scheme. .
It is submitted that the said exclusion has also not adversely impacted the
implementation of Scheme n0.97. Similarly, the learned Single Judge also failed
to notice that the State Government had as a matter ofits policy, also released
the lands belonging to such cooperative societies which had either developed
or started development of a colony or had acquired the title of the land or had
obtained exemption under Section 20 of the Urban Land (Ceiling and
Regulation) Act, 1976 (heremafter referred to as the Urban Ceiling Act.) before
publication of the final scheme under Section 50(7) of the Adhiniyam. However,
so far as the respondent, Burhani Grih Nirman Sahakari Sanstha Maryadit is
concerned, it cannot even be treated as a society belonging to the same class.
It is submitted that the exemption under Section 20 of the Urban Ceiling Act
was granted to Burbani Grih Nirman Sahakari Sanstha Maryadit on 30.09.1988
only, i.e. much after the final declaration of the scheme under Section 50(7) of -
the Adhiniyam and also after the publication of notification u/s Section 4 of .
the L.A.Act. It may also be mentioned here that the Burhani Grih Nirman
Sahakari Sanstha Maryadit had purchased the land by a registered sale deed
on 3.10.1988 only, i.e after publication of notification under Section 4 of the
L.A.Act. Infact as per the law laid down by the Hon'ble Apex Court, such a
transfer/sale is void. However, be that as it may, it is submitted that being ina
separate class, no case of hostile discrimination was made out by the Burhani
Grih Nirman Sahakari Sanstha Maryadit. Besides, the learned Single Judge
also failed to notice the conduct of the Burhani Grih Nirman Sahakari Sanstha
Maryadit and 3 others. It is submitted that the same clearly disentitled them
to any relief on the ground ofhostile discrimination or on such other similar
constitutional ground. It is submitted that since Burhani Grih Nirman Shahakari
Sanstha had entered into the agreement for purchase of land much after the
publication of the final scheme under Section 50(7) of the Adhiniyam, it was
not even entitled to prefer the writ petition. The petition filed by respondent
1no.1 was not at all maintainable as the respondent no.1 Burhani Grih Nirman
Sahakari Sanstha Maryadit had no locus standi to file the present case as
held in the case of Dashmesh Enterprises Vs. State of M.P. and others
reported in 2006 (4) MPLJ 553, wherein it was held that if at the time of
publication of final declaratmn the agreement was not in existence, the
petitioner would have no locus standi to challenge the scheme. The appellant's
above submission is also strengthened by another judgment delivered by
Hon'ble Apex Court in the case of Kashta Niwarak Grih Nirman Sahakari
Sanstha Vs. President, Indore Development Authority and reported in 2006
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(2) Vidhi Bhaskar. Copies of the aforesaid judgments alongwith the copy of
the application with which the same were filed are already on the record.

18.  Regarding the order of the learned Single Judge holding that the
objections were not decided by the L.A.Act it is submitted that in reaching to
the above conclusion the learned Single Judge has not only taken a very hyper
technical and strict view of the law (including the orders/notifications by which
the power was delegated) but it has also erred on merits and decided the said
point wrongly. It has been inter alia held by the Hon'ble Single Judge that
since the notification / order purporting to delegate power of the State
Government under section 5-A of the LA Act on the Collector, makes no
mention of the said section, the said power cannot be treated as having been
delegated to him. According to the Hon'ble Single Judge, the power which
was delegated to the Collector by the Hon'ble Minister's order was the power .
under section 4, 5, 6 and 17 of the LA Act and not the power under section 5-
A of the said Act. Accordingly, he could not have exercised the power of the
State Government under section 5-A of the AL Act. The appellant submits
that the aforesaid view / interpretation of the Minister's order takes an unduly
narrow and strict view of the above order. It is submitted that reference to
section 5 of the LA Act in the Minster's order would need to be read as
reference to section 5-A of the LA Act so as to give the said order its
intended meaning and effect. It is submitted that feference to section
_ 5 has to be read as reference to section 5-A of the LA Act, as no question
-of delegating any power under section 5 arises. It is submitted that the
said section deals with “Payment of Damages™ and does not provided for
delegation of powers. Therefore, section 5 in the Minister's order being clearly
a typographical mistake, the same ought to be read as Section 5-A only.
Similarly, the learned Single Judge has also wrongly held in the context of
exercise of the State Government's power by the Collector that a decision of
the Appropriate Government can be said to be final only when the same has
been taken by the Appropriate Government and then communicated to the
affected party. As regards the learned Single Judge's observation that the
decision under section 5-A should also have been communicated to the affected
party in order that it may become final, it is submitted that the State
Government's decision under section 5-A of the Act is not required to be
communicated to the affected party or to anyone else. It is submitted that the
only requirement for the State Government to arrive at a decision under section
5-A of the LA Act is that it ought to apply its mind to the recommendations of



LL.R.[2015]M.P. Indore Dev. Auth. Vs.Burhani GN.S.S.M. (DB) 1157

the Collector and the record of the proceedings. It is further sibmitted that it
is the report under section 5-A of the LA Act which forms the basis for the .
State Government's declaration under section 6 of the said Act. Thus, from
the above discussion, it is also clear that the learned Single Judge has erred in
holding that Section 5- A and Section 6 of the Act cannot be read conjointly.
Infact, it is an axiomatic principle of statutory interpretation that the statute
has to be read as a whole and the sections have to be read harmoniously.

19, We have also perused the written arguments filed by both sides. As

observed earlier the learned Single Judge disposed of the writ petitions and

quashed the proceedings undertaken by the appellant as well as the State
" Government interalia by observing:-

D That there was no proper delegation of powers to the Collector
with regard to Section'5-A ofthe L.A Act in conformity with the provisions
of Article 166 of the Constitution of India. '

(i)  Thatthe scheme had lapsed under Section 54 of the Adhiniyam
inasmuch as the appellant had failed to implement the same within the prescribed
- period of three years,

Admittedly, in this case the appellant wrote a letter to the State
- Government for acquiring the land just before 4 days before expiry of
three years from the date of finalization of the Scheme which they .
considered having taken substantial step in the matter, but according to
the learned Single Judge it is not so.

(i) That the scheme stood vitiated by reason of violation of the
petitioners' fundamental right under Article 14 of the Constitution of India
inasmuch as they had been subjected to hostile discrimination inthe matter of
release of lands of other landowners from the Scheme. According to the
petitioners, the release of land of some of the landowners from the Scheme
amounted to hostile discrimination against them,

20.  Thelearned Single Judge has dealt with all the three issues separately
and elaborately. The first ground on which the land acquisition proceedings
were quashed is about the Jurisdiction of the Collector to hear objections
under section 5-A of the Land Acquisition Act, 1894. The said section 5-A of
the Land Acquisition Act reads as undef:-

“5-A Hearing of objections- (1) Any person interested in
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any land which has been notified under section 4, sub-section
(1), as being needed or likely to be needed for a public purpose
or for a company may, [within thirty days from the date of the
publication of the notification], object to the acquisition of the
land or of any land in the locality, as the case may be;

(2) Every objection under sub-section (1) shall be made to the
Collector in writing, and the Collector shall give the objector
an opportunity of being heard [in person or by any person
authorised by him in this behalf] or by pleader and shall, after

~ hearing all such objections and after making such further
inquiry, if any, as he thinks necessary, [either make areport in
respect of the land which has been notified under section 4,
sub-section (1), or make different reports in respect of different
parcels of such land, to the appropriate Government, containing
his recommendations on the objections, together with the record
of the proceedings held by him, for the decision of that
Government]. The decision of the [appropriate Government]
on the objections shall be final.

(3) For the purposes of this section, a person shall be deemed
to be interested in land who would be entitled to claim an
interest in compensation if the Jand were acquired under this
Ac '15

21.  Asperthereading of the said section, it clear that the objections are to be

decided by the Government and the Collector had no jurisdiction to decide the
objections under section 5-A. In the present case, the Collector himself has decided

" the objections instead of sending the report to the approptiate authority. The learned
 judge in para 44 of the judgmentheld as under :-

“There is no difficulty with regard to Rules of Business,
as framed by the State Government and the Business Allocation
Rules. They have been framed for effective functioning of the
State Government. There is also no dispute to the fact that the
provisions of Article 166 of the Constitution are directory, but,
as has been mentioned above, there is no delegation at all with
regard to section 5-A of the Act to the Collector. Thus, the
proceeding of the land acquisition would stand totally vitiated.”
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22.  Itis pertinent to mention here that the State Government had not
preferred any appeal against the quashing of the proceedings under Land
Acquisition Act and therefore that part of the judgment in having quashed the
land acquisition proceedings attains finality between the parties, whereas there
was no valid land acquisition proceedings. The appeal filed by the I.D.A.
becomes without any substance and deserves to be dismissed only on this
short ground.

23.  The second ground on which the writ petition has been allowed is the
ground of hostile discrimination. In this case, the various land owned by several
other persons and the Society's forming part of the same Scheme were released
by the L.D.A., which amounts to hostile discrimination against the petition and
violates fundamental right of the respondents guaranteed under Article 14 of
the Constitution of India. A bare reading of para 47 of the impugned order
clearly goes to show that as many as 261.796 of the lands were released by
respondents with the direction of the State Government. This will not Justify

- releasing the land of some and not releasing the land of others and would

certainly constitute the ground of hostile discrimination. The said paragraph
reads-as under:-

47. Counsel for respondent/IDA has given following details
with regard to the lands which have been released either by
State Government or by L.D.A., eversince, the Scheme was
framed in the year, 1981 till date.

(i) The total area of the Scheme No.97
consisting of Pt.LPt.IL,Pt.IIl and Pt.IV comes to 562.145h.

(ii) Excluding the lands of Pt.I and Pt.III,
as there are no petitions with regard to

these two parts 30.717
(iii) Balance land available with regard to
Pt.II and Pt.IV. 531.428
(iv) Total lands released from 1981 upto

date © 261.796
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The aforesaid data would show that the total of 261.796

hectares havebeen released by the respondents from time to

time.

Taking note of the quantum of the land released, the learned Single
Judge thus observed as under:-

«49. Thus, it is clear that a huge and big chunk of land out of
the total land sought to be acquired by the respondents has
been released. The aforesaid data is indicative of the fact that .
lands have been released in favour of various persons and
Societies. This alone s sufficient to hold that there has been
discrimination against the petitioner. There is nothing on record
to show as to how such a discrimination can be said to be
justified by the Respondents. Thus, on the touch stone of Art.14
of the Constitution, [ hold that such an action of the Respondents
amounts to hostile discrimination against the petitioner.

50. The guarantee of equal protection embraces the
entire realm of 'State action'. It extends not only when an
individual is discriminated against in the matter of exercise of .
his rights or in the matter of imposing liabilities upon him but
dlso in the matter of granting privileges. Inall cases, principle
is the same, that there should be no discrimination between
one person an another, if both are similarly situated. The action
of the State must not be arbitrary but must be based on valid
principle, which itself must not be irrational or discriminatory.

It is too well settled that like should be treated alike.

51. It may also be mentioned here, that it is not the case
of respondents that despite release of huge land admeasuring
261.796 hectares, the respondents shall still be in a position to
implement the scheme as it is. Had this been the case of the
respondents, even, then, the Court would have thought twice before
holding the respondents guilty of discrimination. Thus, on this
ground, I hold that respondents are not justified in not releasing
the lands of the petiticner. In fact, the purpose for which the scheme
was framed has been defeated to a very great extent. If the scheme

i
i
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itself fails, the question of acquisition for implementation of the
scheme does not arise.”

So on this ground also, it has been observed that whether before the -
learned Single Judge the scheme fails.

24. On the third ground the learned Single Judge had taken note of various
dates which are relevant for the purpose of leading to a conclusion regarding
lapse of scheme as per Section 54 of the L.A.Act, which reads as under:-

“54. Lapse of Scheme-~ If the Town and Country
Development Authority fails to implement the town
development scheme within a period of three years from the
date of publication of the final scheme under Section 50 it
shall, on the expiration of the said period of three years, lapse”.

"In paragraph 53 of the order the learned Single Judge held as under:-

“53. Final publication of the Scheme under S.50(7) of the
Adhiniyam was made on 1.5.1984. It was published in the
Official Gazette on 8.6.1984. Thus, the peried of 3 years
has to be computed from this date. Letter to the Collector
was sent by respondent no.2 for the first time on 4.6.1987 i.e.
just four days before expiry of period of limitation.”

25.  Itwasheld that as per section 54, if the development authority fails to
implement the scheme framed u/s 50 within a period of three years from the
date of publication of the final scheme u/s 50 it shall lapse after completion of
- three years from the date of notification. In this present case, the scheme was
finally published u/s 50(7) of the said Adhiniyam on 01/05/1984 which was
published in official gazette on 08/06/1984. Thus, it was incumbent for the
appellant to implement the scheme within period of 3 years i.e. before
04/06/1987 but admittedly the Scheme was not implemented during that period
nor any substantial steps towards implementation of the scheme has been
taken by the present appellant. The Single Judge in such circumstances has
relied on the judgment of the Supreme Court in case of Sanjay Gandhi Grah
Nirman Sahakari Sanstha Maryadit vs. State of M.P. and others reported
in AIR 1991 MP 72 wherein the Apex Court has held that if the development
authority fails to implement the scheme or fails to take substantial steps towards
implementation of scheme within a period of three years from the date of
publication of final notification, the land acquisttion proceedings would lapse.
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Another judgment on the same point delivered is in case of Raipur
Development Authority Vs. Upendra Nath reported in 1987 (2) MPWN
Short Note — 15.

26.  Inpara 61 of the impugned judgment, the learned Judge has givena
categoric finding that the appellant bas failed to demonstrate that any substantial
steps for implementation of the scheme was taken within three years.
Paragraphs 61 and 62 reads as under:

“61. Writing a letter to the Collector, just four days before the
expiry of period of limitation, would not clothe the IDA to
contend that substantial steps were taken to implement the
Scheme. Such type of approach and conduct of the
Development Authority is likely to defeat the purpose of the
Scheme. In some big Schemes, the same may not be’
completed, even within a period of 10 years, but, unless the
Development Authority has taken substantial and constructive
steps to implement the same, the effect of this provision would
be that the Scheme shall stand lapsed.

62. Thus, the irresistible conclusion in the matter is that IDA
has failed to implement the Scheme within a period of three
years from the date of final publication. Thus, on this ground '
also, the Scheme lapse and stands vitiated.”

27.  Inview of the aforesaid, the learned Single Judge finally observed as
under:-

“64. Thus, looking it from all angles, inmy considered
opinion, the Scheme would lapse on account of not taking of
substantial steps to get the same implemented within a period
of three years.”

28.  Itis true that while the learned Single Judge has held that except for
technical irregularity, notification under Section 4 and 6 of the L.A.Act awarded
cannot be rendered invalid, the learned Single Judge has very specifically
observed that four steps are required to be contemplated in exercising powers
under Section 5-A of the Acti.e.:-

“(i) Objections are to be invited by the land owners or persons
interested in the land sought to be acquired. The same are to
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be filed before the Collector;

(it) Collector has, then, to give notice of hearing and to hear
all of them, who have preferred objections, to make further
inquiry as he may deem fit;

(1i) To make a report to the State Government, mentioning
therein his recommendations to the acquisition and;

(iv) The Collector has, then, to submit his report alongwith his
- record of proceedings for the decision of the State Government.
The decision of the State Government shall, then, be final;”

29. Learned Single Judge has dlso taken note of the judgment of Hon'ble
Supreme Court in the case of Gulabrao Késhavrao Patil Vs. State of
Gujarat reported in (1996) 2 SCC 26 wherein the scope of Article 166 of
the Constitution of India has also been considered. Paragraphs 16,17 and 18
of the aforesaid judgment reads as under:-

16. In Kedar Nath Bahl Vs. State of Punjab [AIR
1979 SC 220] a Bench of three Judges held that expression
of the order in the name of the Governor as required by Article
166 of the Constitution and communication thereof to the party
affected thereby are conditions precedent for the order to bind
the Government. It that case the order though initially was made
by the Minister, the order of confirmation was cancelled by
the Chief Minister before it was communicated. This Court °
upheld the order to be legal.

17. The same view was reiterated in State of Kerala
Vs. A.Lakshmikutty [AIR 1987 SC 331]. It would thus be
clear that before an order or action can bind the Government
it must be drawn in the name of the Governor as envisaged in
Article 166 [1] and [2] read with the Business Rules and must
be communicated to the affected person. Until then, the action
~ of the Government is not final. Before it is duly done, Chief
Minister has power to call for any file and would have it re-
examined and decision taken.

18. It would thus be seen that the decision of the Revenue
Minister on July 6, 1973 is not final because the Urban
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Development Department did not accept or agree to the decision
taken by the Minister for Revenue. As stated earlier, when the
matter was brought by the Ministry of Urban Development and
Housing Department to the notice of the Chief Minister, who holds
ultimate responsibility and duty to report to the Governor and
accountable to the people, the Chief Minister, in light of instruction
10, should place the decision necessarily before the Council or
the Cabinet, as the case may be, and then may be decided by the
Chief Minister. It is seen that no decision has been taken by the
Chief Minister under instruction 10. Therefore, under Section 5-
A(2), no decision was taken to proceed further under Section 6
or to drop the acquisition proceedings. The High Court, therefore,
was right in rejecting the writ petition as being not proper for
interference. '

30.  Thus, the aforesaid discussion had by the learned Single Judge very
clearly goes to show that in the present case the objections under Section 5-A
of the L.A.Act which is essentially to be called for after issuance of notification
under Section 4 were neither decided by the Competent Authority nor
communicated, the issuance of notification under Section 6 cannot be held
valid. This takes away the entire land acquisition proceedings and require
quashing of the notification issued.

31.  Coming to the issue of hostile discrimination by the appellant in having
released some portion of the property sought to be acquired in exclusion of
the other. In this regard details were supplied by the respondents with respect
to the Jands which have been excluded and deleted from the purview of Scheme.
In so far as the allegations made by the respondents, the appellant even though
denied the same, but before the learned Single Judge on 2.09.1994 admitted
that the land of number of Societies and individuals have been deleted from
the operation of the scheme.

32.  We have gone through the record and the rival contentions of the
learned counsel for the parties. We find that the learned Single Judge has
discussed all the three issues raised by the respondents elaborately and passed
a speaking order,

33.  Having considered the submission of both the sides and having perused
the record we find no infirmity in the approach of the learned Single Judge and
consequently, dismiss the appeals.

fai

LY
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34..  Onemore point which was discussed in favour of the respondent was
the factum of coming into force of the New Act in the form of Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013. On this issue it is submitted by the appellant that the
said objection is entirely misconceived and misplaced as Section 24(2) would
have no application to the land acquisition proceedings in question. As is
apparent from the very opening words of sub-section (2) of the said provision,
the applicability thereof is postulated on the existence of a valid award made
5 years on more prior to the commencement of the new Act. It is submitted
that in the present matters no such award is in existence as the same was
specifically quashed by the learned Single Judge in para 67 of the impugned
judgment, Infact, should this Hon'ble Court allow the appellant's appeal, the
acquisition of land for scheme n0.97 would need to be proceeded with as
provided in Section 24(1) of thé New Act.

35.  Sincewehave dJSIIllSSCd the appeals filed by the appellants and conﬁnn
the order of the learned Single Judge, the issue confronted by the respondents
about the applicability of New Act does not come for our consideration in
these proceedings as if the appellant wish to proceed with the acquisition
afresh they are certainly bound by the New Provisions.

With these observations the writ appeals are disposed of. A copy of
the order be kept in each of the file.

C.C.as perrules.

Order accordingly.

LL.R. [2015] M.P., 1165
WRITAPPEAL
Before Mr. Justice M.C. Garg & Mr. Justice Sheel Nagu
W.A. No. 561/2010 (Gwalior) decided on 9 December, 2014

ABHILASHA SHARMA (SMT.) ... Appellant
Vs.
SMT. SAROJI DEVI & ors. ... Respondents

{Along with Writ Appeal No.664/2010)

Service Law - Anganwadi worker - Service conditions - Place
of residence - Post of Anganwadi worker is not a Statutory Post - Post
of Anganwadi is created under a scheme - Requirement of residence in
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a particular village where the Anganwadi is situated cannot be said to
be unconstitutional. (Para7)

#ar Rfsr — srararst ardsal — dar Id@ — fAarg &1 YerT —
FTTTaTS) Brfwal &7 98 G ug WE @ — ATErg) Srddal $1 U9
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Cases referred :

W.A. No. 421/2007 decided on 11.07.2007, 2003 (4) MPLJ 106,
2002 SCC (L&S) 935, 2012 (1) MPHT 101, (2007) 11 SCC 681.

Anil Sharma, for the appellant in W.A. No. 561/2010 and D.S”
Raghuvanshi, for the appellant in W.A. No. 664/2010.

D.S. Raghuvanshi, for the respondent no. 1 in W.A. No. 561/2010.

B. Raj Pandey, G.A. for the respondent nos. 2 to 4/State in W.A. No.
561/2010 & for respondent nos. 1 to 3/State in W.A. No. 664/2010.

JUDGMENT

The Judgment of the Court was delivered by :
M.C. GARG, J. :- Both the writ appeals raise common question as to whether,
the selection for the Anganwadi worker can be based on geographical residence
of the appellant or that only on account of the place of residence, as the
appointment cannot be refused has been held by learned Single Judge vide
impugned order dated 5th October, 2010 which precisely has been challenged
before us by way of these writ appeals, one filed by Smt. Abhilasha Sharma
and other by Smt. Neelam Singh Sikarwar. For the sake of reference, we first
take the writ appeal filed by Smt. Abhilasha Sharma.

2. The facts necessary for deciding this writ narrated in para 2 of the
impugned order are reproduced as under:

"The respondent no.1 Saroj-Devi/(petitioner) was appointed
as Anganwadi Worker vide order dated 30.10.2007. She was
posted at Anganwadi Center, Sakatpur. The aforesaid order
was kept in abeyance vide an order dated 02.11.2007. It was
mentioned in the order that due to some clerical mistake the
order of appointment of the petitioner was issued. Against the
aforesaid order, the petitioner filed a writ petition before this
court, which was registered as Writ Petition 5272/2007 (S).

i
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This Court vide order dated 05.03.2008 allowed the petition
and quashed the order. The Court also granted liberty to
respondents to conduct any inquiry against the petitioner. In
pursuance to the aforesaid order the appeal, filed by
respondent No.4 was dismissed by the Collector vide order
dated 22.04.2008. Then, respondent No. 4 filed review
petition which was disposed of vide order dated 25.02.2009
passed in M.C.C. No0.255/2008. This Court passed the
following observation in the aforesaid petition:-

As per the petitioner, she is the affective party and she
was not.made as a party in the petition. The petitioner has
filed an appeal which is pending before the Collector, Shivpuri.
However, it is clear from the order dated 5.3.2008 that this .
Court quashed the order Annexure P/1, dated 2.11.2007 on
the ground that the aforesaid order was passed without hearing
the petitioner. It has clearly been observed in the order that
the authorities are free to pass any order after giving
opportunity of hearing to the petitioner. In such circumstances,
the appellate authority is free to pass appropriate order in
accordance with law. This Court has already given opportunity

to the respondents to pass an'order after inquiry. If the

petitioner has filed any appeal and which is pending, the
appellate authority may decide the same in accordance with
law as early as possible. '

With the aforesaid observation, this review petition is
disposed of. No order as. to cost."

Thereafter, the Collector had decided the appeal filed
by respondent No. 4 vide order dated 18.03.10. The Collector
allowed the appeal and set aside the order of appointment of
the petitioner dated 30.10.2007. Against the order passed by
the Collector, petitioner preferred a petition before this Court,
which was registered as Writ Petition. No.1439/2010(S). This
Court disposed of the aforesaid petition vide order dated
30.03.2010 with the following directions :-

"Keeping in view the totality of the circumstances, this
Court does not find any reason to interfere in the impugned
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order dated 18" March 2010 however as the petitioner is
continuing to work on the post of Aangwanwadi Worker she
shall be permitted to continue as such for a period of sixty
days or till a final order is passed in the matter by the competent
authority as directed by the Collector district Shivpuri
whichever is earlier. It is needless to mentton that the competent
authority shall positively decide the matter in issue directed by
the Collector district Shivpuri by the impugned order dated
18th March 2010 positively within a period of sixty days from
the date of receipt of a certified copy of this order.

.With the aforesaid, writ petition stands dispased of.
No order as to cost.

Certified copy as per rules."

In accordance with the directions issued by this Court
the Collector passed the impugned order. In the impugned order,
the Collector has observed that although the name of the
petitioner has been mentioned in the voters' list of village
Sakatpur and she was residing at village Sakatpurin a rented
house, however, she is a resident of Gram Panchayat Bhadera
and she is not a resident of village Sakatpur. Hence, she is not
entitled to be appointed as Anganwadi Worker and respondent
No.4 is entitled to be appointed as Anganwadi Worker.

In regard to the condition of resident of same village of
an Anganwadi Worker, the Division Bench of this Court has
considered the matter in the case of Smt. Sadhana v. the
State of M.P. And others, Writ Appeal No. 421 of 2007,
decided on 11.07.2007 and held that name of the Anganwadi
candidate should find place in the voters' list of the village is 'in
accordance with law and passed the following order:-

"We have considered the aforesaid submission and
we find that in the Policy for appointment of Aaganwadi
Workers contained in order dated 27.05.06 of Government
of M.P. Women and Child Welfare Department, one of the
conditions for appointment of Aaganwadi Worker was that
the name of woman candidate should find place in the voter
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list of village. Yet another condition in the order dated 27.05.06
of the Government of M.P., for appointment of Aaganwadi
Worker is that the woman candidate should be a resident of
the Village or Ward for which she is being considered as
Aaganwadi Worker.

The appointment of the appellant has been set aside
by the Collector and because she was not a resident of Village
or Ward but because her name did not find place in the voter
list. Hence the contention of Mr. Raghuvanshi that place of
residence cannot be the basis for appointment as Aaganwadi

. Worker because of the bar under Article 16 (2) of the

Constitution does not arise for decision in the case. Since
inclusion in the voter list was the requirement for appointment

.as Aaganwadi Worker in policy of the Government of M.P.,

we do not find any infirmity in the order passed by the Collector
in setting aside the appointment of the appellant as Aaganwadi
Worker. Mr. Raghuvanshi further submitted that the appellant
has made an application for inclusion of her name in the voter
list. In the enquiry ordered by the Collector, this aspect may
be considered by the concerned authority." '

It is clear from the afore quoted judgment of the
Division Bench passed in Writ Appeal No. 421/07,. Smt.
Sadhana v.the State of M. P. And others (supra) that if name
of the candidate finds place in the voters list of the village, she

~ is entitled to be appointed as Anganwadi Worker.

The Women and Child Development Department
issued a policy with regard to appointment of Aaganwadi
Worker, copy of the policy has been filed as Annexure P/3
dated 27.5.2006. In the aforesaid policy the eligibility criteria
for appointment has also been mentioned. One of the eligibility
criteria is the name of the woman must be recorded in the
voter list of the same village and ward. Subsequently the
department issued another policy / circular dated 10.7.2007
for appointment with regard to Aaganwadi Worker. In the
aforesaid policy, it has been mentioned with regard to eligibility

" criteria for appointment that the applicant must be resident of
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same Village and ward". '

3. As per conditions of service for Anganwadi workers, the name of
Anganwadi worker must find place in the voters list in the village for which,
there is a requirement and such requirement is in accordance with law. In this
regard, a Division Bench of this Court has passed such an order in the case of
Smt. Sadhana (Supra), however, the learned Signle Judge discarded the
aforesaid requirement taking into consideration the Savirti Singh Vs. State
of Madhya Pradesh and others reported in 2003 (4) M.P.L.J 106 wherein,
it was held :- '

"After hearing the learned counsel for both the sides,
this Court is of the opinion that the view taken by the
Commissioner, Rewa, on the basis of the circular of the State
Government is illegal. Recently in Kailash Chand Sharma
vs. State of Rajasthan, AIR 2002 SC 2877 it has been held
by the Supreime Court that residence within a District or rural
areas of that District could not be a valid basis for classification
for the purpose of public employment. The argument in favour
of such reservation which has the overtones of parochialism is
liable to be rejected on the plain terms of Article 16 (2) and in
the light of Article 16 (3). An argument of this nature flies in the
fact of the peremptory language of Article 16 (2) and runs
counter to our constitutional ethos founded on unity and
integrity of the nation. Residencs by itself - be it be within a
State, region District or lesser area within a District- cannot
be a ground to accord preferential treatment or reservation
save as provided in Article 16 (3). It is not possible to
compartmentalize the State into Districts with a view to offer

_ employment to the residents of that District on a preferential
basis.

In view of the above legal position, the circular dated
27.5.1996 on which reliance has been placed by the
Commissioner, suffers from constitutional infirmity. The
instructions contained in this circular that a person of the same
village should be appointed as Aanganwadi Worker is legally
not sustainable. It is against the provision, in Article 16 (2) of
the Constitution of India. The petitioner could not be
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discriminated on the ground that she is resident of village
Bharhut and not of village Dadari. As far as public employment
is concerned, the classification on the basis of residence in a
region or locality or village is constitutionally impermissible.

Relying upon, the aforesaid judgment of the Hon. Apex Court in the case of
Kailash Chand Sharma 2002 SCC (L&S) 935, learned Single Judge has
held that a condition which makes the residence of the incumbent in a particular
locality i.e.. on the basis of geography is violative of Article 15 and 16 of the
Constitution of India and therefore, allowed the petition filed by respondent
no. 1 Smt. Saroj Devi. This order affects appointment of respondent no. 1
Smt. Abhtlasha Sharma (in that case) who is appellant before us and who has
filed this writ appeal.

4. It has been argued on behalf of the appellant that the aforesaid view
taken by the learned Single is not correct, in view of the judgment of this -
court in 'Writ Appeal No.637 of 2012 decided on 12th October, 2012. In
this case in respect of the appointment of Angwanwadi. a Division Bench has
taken a view that since the appointment of Anganwadi workers requires
residence of the local village wherein, the Anganwadi is to be looked after, it

* was said that:such appointment cannot be said to be arbitrary.The observation
made are reproduced herein below:-

"On perusal of the record, it is apparent that the
Commissioner by passing the order in the matter of
appointment of Aanganwadi Worker found that the condition
of local resident of a village, wherefrom the appointment is
directed cannot be said to be arbitrary.

Learned counsel appearing on behalf of the appellant
has raised an objection before the writ court that such condition
is arbitrary in the matter of appointment.

The learned Single Judge referring the Division Bench
judgment passed in Writ Appeal No421/2 007 (Smt. Sadhana
Vs. State of M. P. and others) and also referring the judgment
in the case of Upma Singh vs. Commissioner, Rewa, 2011
(4) MPLJ 501 directed that in the matter 'of appointment of
Aanganwadi Worker the condition so imposed of a local
resident cannot be said to be arbitrary in the terms and
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conditions of the employment and looking to the work which
is to be discharged by such persons.

Shri Sharma, learned counsel appearing on behalf of
the petitioner has strenuously urged that the residence of the
appellant is not too far but it is nearby to the village for which
the appointment has been directed. In such circumstances the
condition of local resident though of'a different village butit is
nearby the petitioner cannot be denied appointment while she
is in merit.

After hearing learned counsel appearing on behalf of
the parties and looking to the findinig so recorded appreciating
the provisions of law and two Division Bench judgments of
this Court, we are of the -considered opinion that the condition
so imposed for the post of Aanganwadi Worker of a Local
resident is not arbitrary. In such circumstances, the arguments
so advanced by the learned counsel for the petitioner is devoid
of any substance.

In view of the foregoing, we do not find any substance
in this appeal, hence it is dismissed". '

5. As the similar view has also been taken by another Bench of this Court
in the case of Smt. Basanti Suryawanshi Vs. State of M.P. And Others
2012 (1) MPHT 101. The relevant discussion is as under:

"10. Integrated Child Development Project has been
formulated by the Government of India and the same is being
implemented through the State Government. The said project
has been formulated with an object to ensure development of
the children belonging to underprivileged" class of the society
in rural area and to provide employment to women.of local
area living below the poverty line. Thejob of an 'Aanganwadi”
worker is not a full-time employment, but is a part-time one
on a fixed honorarium basis. An "Aanganwadi' worker who is
possessed of matriculation pass certificate is entitled to receive
a fixed honorarium of Rs. 400/- per month whereas a non-
matric 'Aanganwadi' worker is entitled to receive a sum of Rs.
350/- per month. The object of imposing the restriction

[L}
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contained in clause (3) of the instructions dated 27.5.1996 is
to employ a woman living below the poverty line, as she would
be more conversant with the culture and behavioural aspect
of the children belonging to underprivileged class of the society.
Clause (3) of the instructions ensure that while providing
employment to a woman living below the poverty line, object
of the scheme is fulfilled that is to say to provide free access
to the children belonging to weaker sections of the society to
‘Aanganwadi' centre and at the same time, the financial
condition of the family of such a woman is ameliorated. Thus,
there is an intelligible differentia which distinguishes the persons
that are grouped together from others which are left out of the
group i.e. the candidates who have their near relatives in
Government service or in the employment of the local bodies
and those whose near relatives are not employed either in
Government service or in any local bodies. The intelligible
differentia has a reasonable nexus with the object sought
to be achieved i.e. to provide free access to children
belonging to weaker sections of the society to
'Anganwadi' centre. The requirement in clause (3) of the
instructions dated. 27.5.1996 (Annexure P-12) has been
incorporated by taking into account the requirements
of particular employment and peculiarities of societal
sectors and, therefore, the same cannot be said to be
either discriminatory arbitrary or violative of Articles
14 and 16 of the Constitution of India."

1t will be appropriate to take notice of the judgment of the Apex Court in
State of Karnataka and Others Vs. Ameerbi and others reported in (2007)

11 SCC 681, where it had the occasion to consider the question as to whether,
the Anganwadi worker functioning under the scheme floated by the State of
Karnataka which is similar to the scheme prevailing in the State of MLP. Are
holders of civil post or not.

6. The Apex Court in paragraph 13 and more emphatically in paragraphs
20 and 38 of its judgment has answered the question in negative.

7. For convenience and ready reference, the said three paragraphs in

the decision of Ameerbi (Supra) are reproduced herein below:
. i
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'13.  The posts of Anganwadi workers are not statutory
posts. They have been created in terms of the scheme. It is
one thing to say that there exists a relationship of employer
and employee by and between the state and Anganwadi worker
but it is another thing to say that they are holders of civil post.

20.  Anganwadi workers, however, do not carry on any
function of the state. They do not hold post under a statute.
Their posts are not created. Recruitment rules ordinarily
applicable to the employees of the state are not applicable in
their case. The State is not required to comply with the
constitutional scheme of equality as adumbrated under article
14 and 16 of the Constitution of India. No process of selection
for the purpose of their appointment within the Constitutional
schemes exists. We do no think that the said decisions has any
application in the instant case.

38. It is also not a case where the doctrine of parity of
employment can be invoked. It is true that nomenclature ofa
term of payment is not decisive but the substance is as was
held in Jaya Bachchan Vs. Union of India but the question has
to be determined having regard to the issue invoived. We are
concerned herewith with only one question viz. Whether, the
respondents are holders ofany civil post. We are, having regard
to the materials on record, of the view that they are not.”

In view of the aforesaid, it cannot be said that the requirement of residence in
a particular Village where the Anganwadi is situated, is unconstitutional. Thus,
the order of learned Single Judge holding that for appointment of Anganwadi
worker, requirement of histher having residence in a specific village is contrary
to Article 15 and 16 of the Constitution of India cannot be upheld for the
simple reason that req i *ement of such person would depend upon the residence
of the applicant in a villagz v here, there is requirement of Anganwadi worker.
As such, the writ appeal is allowed and the impugned order dated 5.10.2010
is hereby set-aside with no orders as to the costs.

8. Now, coming to the case of Smt. Neelam Singh Sikarwar, we find

that so far as the said appellant s concerned, for the reasons stated above,

while holding that the condition to appoint a person resident of the local village

where the Anganwadi is required to be looked after, the judgment delivered in
)

.y
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Writ Petition'No.4490 of 2009 (S) that is the case of Smt. Neelam Singh
Sikarwar, is also set-aside. However, in that case, since it was the case of
the appellant that the appellant was resident of the local village where, the
Anganwadi was o to be situated before her marriage and she after her marriage
with Balram on 11th May, 2004 has started residing in the same village.

9. Consequently, the writ appeal filed by the Smt. Neelam Singh Sikarwar
being Writ Appeal No. 664 0f 2010 is also allowed and the impugned order
by learned Single Judge in Writ Petition No. 4490 of 2009 (S) is set-aside.,
The Collector will passed appropriate orders with respect to the appointment
of Aanganwadi worker in both the cases as observed above.

Order accordingly.

LL.R. [2015] M.P,, 1175
.. WRITPETITION
Before Mr. Justice U.C. Maheslhwar:
W.P, No. 4004/2013 (Jabalpur) decided on 27 September, 2013

BEENADEHARIYA ...Petitioner
Vs. .
VIMALDEHARIYA . ...Respondent

A. Hindu Marriage Act (25 of 1955), Section 24 - Interim
alimony and litigation expenses - Petition u/s 9 of the Act has been
filed by the respondent - Petitioner by filing the counter claim has prayed
to declare the alleged marriage as ab initio void on account of
impotency of the respondent - She also filed the impugned application
u/s 24 of the Act - Held - Provision of Section 24 of the Act does not
exclude the spouse to get the interim alimony on account of filing of
counter claim to declare the marriage as ab initio void. (Paras 2 & 6)
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B. Hindu Marriage Act (25 of 1955), Section 24 - Since
petitioner did not possess any source of income and residing
separately she is entitled to get Rs. 3,000/- per month as interim
alimony, Rs. 5,000/- as expense of litigation and Rs. 200/- as
travelling expense for every date of hearing - Since husband is a
healthy and able bodied person, he could not escape from his
liability to pay the interim alimony. (Paras 8 to 11)
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Awadhesh Gupta, for the petitioner.
Saroj Daheria, for the respondent.

ORDER

U.C. MAHESHWARI, J. :- The petitioner/defendant (wife of respondent)
has filed this petition under Article 227 of the Constitution of India, being
aggrieved by the order dated 6.2.2013 (Annexure-P-1) passed by the IInd
Upper District Judge, Chhindwara in Civil Original Suit No.18-A/2012,
whereby, her application filed under Section 24 of the Hindu Marriage Act (In
short 'the Act') for appropriate direction to the respondent/husband to pay
her interim alimony and litigation expenses, has been dismissed.

2, Petitioner's counsel after taking me through the papers placed on the
record along with the impugned order argued that the respondent herein has
filed the petition against her under Section 9 of the Act for restitution of conjugal
rights. In response of such petition, by filing the written statement, she has
also filed the counter-claim to declare the alleged marriage as ab-initie void
on account of impotency of the respondent. In pendency of the petition, she
has filed the impugned applicaiion under Section 24 of the Act, contending
that under compulsion she is residing with her parental family and did not
possess any source of income for her livelihood and to meet the expenses of
the impugned litigation and prayed to direct the respondent to pay her
Rs. 3,000/- per month as interim alimony and Rs.5,000/- as expenses to
defend the petition. He further said that, in response of such application no
documentary evidence was filed on behalf of the respondent/husband to show
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that the petitioner/wife has any source of income to meet such expenses, the
same has also been observed by the trial Court in the impugned order. But
inspite that by holding that the petitioner being working as Guest Teacher in
some institute, has a source of income, dismissed her application under the
wrong premises. Such application has also been dismissed on the ground that
she has filed the counter claim to declare the alleged marriage abinito void on
the ground of impotency of the respondent. With these submissions by saying
that the impugned order being contrary to record and the existing legal position,
deserves to be set aside and prayed to set aside the same by allowing the
application by admitting and allowing this petition.

3.."  Onthe other hand, responding the aforesaid arguments, Smt. Daheria
by justifying the impugned order said that, the same being based on proper
appreciation of the factual matrix of the case is in conformity with law. The
same does not require any interference at this stage. She also said that the
respondent did not have regular source of income to pay the sum of the interim
alimony or for the litigation expenses to the petitioner. She also saidthatin
view of the counter-claim filed by the petitioner on the ground of impotency
of the respondent, she is not entitled to get any interim alimony from him and
prayed for dismissal of this petition. '

4. Having heard the counsel at length, keeping in view their arguments, [
have carefully gone through the papers placed on record along with the
impugned application and the order. :

5. It is undisputed fact between the parties that they got married with
each other in accordance with Hindu rites and rituals and subsequently, on
account of their matrimonial dispute or the physical problem, they are residing
separately. True it is that the respondent herein filed the impugned petition
under Section 9 of the Act for restitution of conjugal rights while by filing the
counter claim in the same matter, the petitioner has prayed to declare the
alleged marriage as abinito void on account of impotency of the respondent.

6. Mere perusal of Section 24 of the Act, it is apparent that such provision
does not exclude the spouse to get the interim alimony on account of filing of
counter claim to declare the marriage as abinito void onaccount of impotency
or any other grounds. Such provision is enacted by the legislature to grant the
interim alimony for livelihood of the spouse, if he/she did not possess any
sufficient source of income to maintain the expenses of the litigation. So, on
the basis of counter-claim, the spouse cannot be discriminated and deprived
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to extend the benefit of such provision.

7. It appears from the papers available on the record that in response of
the impugned application of the petitioner the respondent herein has not filed
any single document to show that the petitioner/wife is workirig regularly in
some institute either as Teacher or in other capacity and out of such
employment, she is getting any monthly income. In the lack of such materiat
document, it could not be assumed that the petitioner has any source of income.
So, in such premises, the approach of the trial Court being contrary to the
provision and the existing factual matrix of the case, is not sustainable and
deserves to be and is hereby set aside.

8. In view of the aforesaid, prima facie it is revealed that the petitioner

did not possess any source of income and residing separately with her parental
family. So, in such premises, I am of the considered view that the petitioner
being spouse of the respondent, is entitled to get sum of the interim alimony
from him to meet the regular expenses of livelihood and of litigation. Thus, the
impugned application deserves to be allowed.

"0 Coming to consider the quantum of the monthly interim‘alimony is

concerned, looking to the current price index of the food stuffs and other

domestic things necessary for the human life, I amn of the view that to meet out
the day to-day expenses of maintenance Rs.3000/-per month is required as
interim alimony. Besides this, the petitioner is also entitled to get Rs.5,000/-
expenses to defend the impugned case. The same are ordered.

10.  Besides the aforesaid, the petitioner has to come from Parasia to

Chhindwara to attend the Court on the date of hearing, so in that respect for -

every date of hearing, she is entitled Rs,200/- as traveling and other expenses
to come and attend the case at Chhindwara, the same is ordered.

11.  So faras the arguments of the respondent's counsel that he does not
have any source of income to pay the interim alimoity a_n‘d the expenses to
respondent is concerned, it is settled proposition of law, if the spouse like
husband is a healthy and able bodied person, then he could not escape from
his liability to pay the interim alimony and the expenses to the wife like present
petitioner on account of his unemployment or in the lack of source of income.
In any case, he is bound to pay the sum of the interim alimony and other
expenses to the petitioner. I have not found any document or the circumstance
on record to show that the respondent is not in a position to carry out the

h
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work for earning. In such premises, the arguments advanced by the
respondent's.counsel in this regard is hereby failed.

12.  Inview of the aforesaid, by allowing this petition the impugned order
dated 6.2.2013 (Annexure-P-1) is hereby set aside and by allowing the
application of the petitioner filed under Section 24 of the Act, the respondent
is directed to pay her Rs.3,000/- (Rs. Three thousand) per moth as interim
alimony till disposal of the impugned proceedings/petition. Besides this, interim
alimony he will also pay Rs.5,000/- (Rs. Five thousand) in five equal monthly
installments. In this regard, the first installment shall be payable between
01.11.2013 to 05.11.2013. On supplying the Bank account number by the
petitioner to the respondent, such sum shall be deposited in her Bank account.
Apart this, on every date of hearing before the trial Court, the respondent
shall pay her Rs.200/- (Rs. Two hundred) as traveling and other expenses as
she has to come from Parasia to Chhindwara to attend the impugned case.

13.  Petition is allowed as indicated above.
14. There shall be no order as to the costs.

15.  However, the trial Court is directed to take an endeavour to expedite
the hearing of the impugned case and conclude the same within six months
from the date of receiving the copy of this order under intimation to this Court.

Certified copy as per rules.
Petition allowed.

LL.R. [2015] M.P,, 1179 ..
WRIT PETITION -
Before Mr. Justice K.K. Trivedi
W.P. No. 10505/2013 (Jabalpur) decided on 30 September, 2013

R.B.DUBEY (DR.) ...Petitioner
Vs.
STATE OF M.P. & anr. - ...Respondents

Civil Services (Pension) Rules, M.P. 1976, Rules 3(p) & 42 -
Qualifying service - Petitioner was initially appointed on adhoc basis
and was regularly appointed on the post of Asstt. Professor - Application:
for voluntary retirement was accepted by including the peried of adhoc
service - Subsequently the qualifying service for pension was reduced
and period of adhoc service was reduced - Petition filed by petitioner
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was allowed and period of adhoc service was directed to be counted -
However in Writ Appeal, Division Bench granted liberty to respondents
to decide the application for voluntary retirement afresh and in case if
itis not decided within 90 days the directions of Single Judge should be
given effect to - Decision was not taken within 90 days - Order passed
in earlier Writ Petition had attained finality and should have been
implemented - Further as per rules, 1976, a period of 5 years can be

added for computing pension - State directed to evolve a policy to extend 3

the period of qualifying service - Petition allowed. (Paras 8 & 10)

Rifaer war (@er) Fm 20 1976, P 3(7) vF 42 — J8F Qar
—. gl B ARA ¥ a2 vy @ fgaw frar T iy 9w ¥ wEae
NS & 9% W Pt Ffgfa @ - agef /T Y safr @ e
o gy WiRes dar figfy @ amde & wor fFar T — aereeny
dem & fad afe A9 & werr W ved agef War safy v @ 1 —
Il gIRT Weqd AT AR B MY vd awef War @) aafy @1 Torw g
¥ fear mar — fomg Re anfia A, fsdiom 7 3 el @ wiftss
da1 figft @ R amdes o @ AR @ Prffa o3 o wdaar @
afe g 90 Rmw A Foffa 7 frar sy @ @ ew =iy 3 iy
gt B — g0 fXaw ¥ Fofa 72 fpar - qfadt Re anfasr § wilka
AMRY AR AT HR gar B W Arp fear o Wi o — swe
fiRed fram 1976 3 IGUR 9¥E #1 TorT B R 5 9o 3 aaln Bt
ST o a1 @ — IJED War B oy ¥ gfy @ R ST W ARy
fasfa w31 ¢ fod PRfRm fear mr — arfas w97

Cases referred

2007 (2) MPLJ 339, W.P. No. 14155/2003 (OA Nb. 2644/1999)
decided on 5.9.2012.

Anurag Dubey, for the petitioner.
Rahul Jain, G.A. for the respondents,

ORDER

K.K. Trivepy, J. :- The petitioner being aggrieved by the orders
dated 30.10.2012 and 17.4.2013 has approached this Court by way of filing
this writ petition under Article 226 of the Constitution of India. It is put forth
by the petitioner that he was initially appointed on ad-hoc basis w.e.f. 1.8.1980
to 18.9.1986 on the post of Assistant Professor in Law. Thereafter he was
regularly appointed on the said post. By an application dated 27.1.2003, the

ls)
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petitioner sought voluntary retirement under the provisions of Rule 41(1)(a) .
of M.P. Civil Services (Pension) Rules, 1976 (hereinafter referred to as '1976
Rules"). Such a notice of the petitioner was accepted counting the period of
ad-hoc services of the petitioner and he was allowed to voluntary retire by
order dated 16.7.2003, w.e.f. 10.5.2003. However, while fixing the retiral
benefits, ad-hoc period of the services of the petitioner was excluded and an
order was issued. This order was called in question in WP No.3549/2004,
which was finally disposed of vide order dated 28.2.2011. The respondents
were directed to reconsider the matter taking into consideration the period of
ad-hoc services of the petitioner and to release the retiral benefits. The
respondents preferred a writ appeal against the said order and with the liberty
of the Writ Appellate Court, they were réquired to pass the appropriate order.
However, in complete violation of their own stand aind completely ignoring
“the law and the rules, treating the period of 16 years 7 months 21 days service
as qualifying service for the purposes of voluntary retirement, the impugned
order dated 30.10.2012 is passed. For the said reasons, not only the order
impugned was liable to be quashed, but since only for the aforesaid period of
16 years 7 months 21 days the pension is being sanctioned to the petitioner
by the impugned order dated 17.4.2013, both the orders are bad in law. In
fact, if this aspect was considered by the respondents.that the voluntary
retirement of the petitioner was not to be accepted at all because of the fact
that he had not completed the qualifying services, they should have rejected
the notice of voluntary retirement of the petitioner. It is contended that the
issue in this respect has already been looked into by this Court and since such
an act is held to be invalid, the petitioner is entitled to the relief claimed. On
the basis of these allegations, the petitioner has claimed the following relief:

“(i) Hon'ble Court be pleased to quash the impugned order dated
30.10.2012 and the consequential order dated 17.4.2013.

(ii) Hon'blq Court be pleased to direct the respondent to reinstate
the petitioner to the post of Assistant Professor with all consequential
benefits for all purposes.

(iif) Any other suitable relief deemed fit in the facts and circumstances
of the case may also kindly be granted together with the cost of this
petition.”

2. By filing a return, the respondents have opposed the claim f the
petitioner and have contended that in the writ appeal filed by the respondents
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against the order of this Court passed in earlier writ petition of the petitioner a
liberty was granted by the Court to reconsider the issue. The only rider put
was that no detrimental order to the interest of the petitioner should be issued.
'After examining the entire facts, it was found by the respondents that the ad-
hoc service period of the petitioner was not to be counted for the purpose of
counting'qualifying service for the purpose of permitting voluntary retirement
of the petitioner, This particular aspect was taken note of that since now the
petitioner has voluntary retired, though on account of a mistake committed by
the respondents-State, therefore, the case of the petitioner was to be treated
as a special case and for the said purpose it was decided to treat the regular
services of the petitioner as qualifying service only for the purpose of granting
permission'to the petitioner to voluntary retire. This has beén done as a special
case and therefore, if such a relaxation is granted by the State, it cannot be
said that any act done by the respondents or any order passed by them is
violative of any statutory rules. It is put forth that such power of relaxation is
always available with the State Government as it is the competent authority to
make rules and, therefore, the order passed by the respondents are just and
proper. It is put forth that on account of petitioner's own application, since the
voluntary retirement was granted to him, he cannot be permitted to withdraw
the said application after such a Iong time and since the voluntary retirement
already granted to the petitioner is required to be regularized, rightly the orders
have been issued by the respondents. It is contended that the petition being
misconceived and based on misleading facts, is liable to be dismissed. The
rejoinder is nothing but an explanation of whatever stated by the petitioner in
his writ petition. The only attempt made by the petitioner is to shift the burden
on the respondents for the purpose of verification of the facts whether the
" voluntary retirement of the petitioner could have been allowed or not.

3. Heard learned counsel for the parties at length and perused the record.

4. To decide the controversy involved, the provisions of voluntary
retirement, as prescribed in Rule 42(1)() of the 1976 Rules aforesaid, are
required to be examined. Not only this, the definition clauses for the particular
provision are to be taken into consideration. Rule 42 of the Rules aforesaid is
reproduced for ready reference:

“42. Retirement on completion of [20/25 years] qualifying
service. - [(1) (a) Government servant may retire at any time after
completing 20 years qualifying service, by giving a notice in form 28 to
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the appointing authority at least one month before the date on which
he wishes to retire or on payment by him of pay and allowances for
the period of one month or for the period by which the notice actually
given by him falls short of one month:

Provided that this sub-rule shall not apply to the Government
servants mentioned in brackets against each of the following
departments, until they have not completed 25 years qualifying service:-

(a) Public Health & Family Welfare Department (Medical,
Paramedical & Technical Staff);

(b) Medical Education Department (Teaching Staff, .
Paramedical & Technical staff):

Provided further that such Government servant shall not be
allowed to retire from service without prior permissionin

writing of the appointing authority under the following
circumstances:-

(i) Where the Government servant is under suspension;

(i) Where it is under consideration of the appointing
authority to institute disciplinary action against the
Government servant;

Provided also that if the appointing authority has not taken the
decision under clause (ii) of the second proviso, within six
months from the date of notice given by the Government
servant with regard to such disciplinary action it shall be
deemed that the appointing authority has allowed to such
Government servant to refire from service on the date after
expiry of the period of six months.]

(b) The appointing authority may in the public interest require a
Government servant to retire from service at any time after he has
completed 20 years qualifying service or he attains the age of 50 years
whichever is earlier with the approval of the State Government by
giving him three months notice in Form 29:

Provided that such Government servant may be retired forthwith and
on such retirement forthwith and on such retirement the Government
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servant shall be entitled to claim a sum equivalent to the amount of his
pay plus allowances for the period of the notice-at the same rate at
which he was drawing immediately before his retirement or, for the
period by which such notice falls short of three months, as the case
may be.

NOTE-1.- Before a Government servant service notice of retirement
under clause (a) above, he should satisfy himself by means of a
reference to the appointing authority that he has in fact, completed
[20 or 25 years] qualifying service, as the case may be, for pension.
Similarly, the appointing authority, while giving notice of retirement to
a Government servant under clause {b), above, should also satisfy
itself, that the Government servant has, in fact completed 20 years
qualifying service or he attains the age of 50 years.

NOTE-2.- The period of notice of [one month or three months] as’
the case may be, shall be reckoned from the date on which it is signed
and put in communication under registered post. Where the notice is -
served personally, the period shall be reckoned from the date of receipt
thereof.

NOTE-3.- The Government servant, on submission of an application
shall be granted such leave during the period of notice to which he is
entitled according to rules:

NOTE-4.- The payment of pension for the period for which pay and
allowances have been paid to a Government Servant in lieu of notice,
shall be regulated by the provision of sub-rule (2) of rule 33 of these
rules.

(2) A Govermment servant who has elected to retire under clause
() of sub-rule (1) and has given the necessary intimation to that effect
to the appointing authority, shall be precluded from withdrawing his
election subsequently except with the specific approval of such authority
on consideration of the circumstances of thc case to withdraw the
notice given by him:

Provided that the request for withdrawal shall be prior to the
intended date of his retirement.

(3) Where the notice of retirement has been served by appointing



LL.R.[2015TM.P. ~ R.B. Dubey (Dr.) Vs. State of M.P. 1185

authority on the Government servant, it may be withdrawn, if so desired
for adequate reasons, provided that the Government servant concerned
isagreeable.]”

5. Much emphasis is placed on the word 'qualifying service'. The
qualifying service is defined in Rule 3(p) of the 1976 Rules which reads thus;-

“3(p) “Qualifying service” means the period between the date
of joining pensionable service under the State Government and
retirement therefrom which shall be taken into account for
purpose of the pension and gratuity admissible under these
rules and includes the period which qualifies under any other
order or rulé for the time bemg in force.”

A plain and simple reading of the definition will make it clear that there is no
distinction in the nature of appointment whether it is ad-hoc, temporary or
permanent for the purposes of counting the same for fixation of pension. This
Court in the case of Chandrakanta w/o Manakialji Sharma v. State of
M.P. And others-2007 (2) M.P.L.1. 339 had categorically held that the
kffective point of start of qualifying service is the day of joining on the post on
which the employee is first appointed either substantively, officiating or
temporary basis. It is not the case that ad-hoc appointment of the petitioner
was not something which was not authdrizing the petitioner to officiate on the
post of Assistant Professor which post is admittedly a pensionable post. Even
on ad-hoc basis he had officiated on the said post and therefore that period
was required to be counted. Rule 12 of the Rules also ‘prescribes the
commencement of qualifying service, interpretation of which has been done in
the case of Chandrakanta (supra) and it has been held that from the day the
Government servant joins on any pensionable post, the qualifying service starts
from the date of joining. This being so, it is required to be seen whether on the
basis of liberty granted by the Division Bench of this Court, the case of the
petitioner was properly examined or not.

5. In the earlier writ petition, when the order was passed by this Court,
the aspects were mentioned and it was recorded by this Court that the ad-
hoce services of the petitioner were to be counted for the purposes of granting
him permission to voluntary retire from service. For the purposes, the order
passed in W.P.N0.3549/2004 on 28.2.2011 is required to be examined. In
the operative part, after taking note of the submissions made by the learned
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counsel for the parties, it was specifically directed by this Court to consider
the case of the petitioner in the following manner:-

“In the matter of State of West Bengal & ors. vs. Dr. Subhash
Chandra Partihar , 2003 SC-SLR 817 this aspect of the case has
been taken into consideration by the Hon'ble Apex Court. Otherwise
also while benefit of voluntary retirement scheme was given to the
petitioner the period of service between 01.08.1980 to 18.09.1986
was taken into consideration as the services were rendered by the
petitioner. If this period would not have been taken into consideration
then petitioner was not entitled for the benefit of voluntary retirement
scheme.

~

After taking into consideration all the facts and circumstances
of this case the petition filed by the petitioner is disposed of with a
short direction that the competent authority shall release retiral benefit
after taking into consideration the services rendered by the petitioner
on adhoc basis within a period of two months.

With the aforesaid, petition stands disposed of.”

7. This was the order which was challenged in W.A:N0.999/2011 by the
respondents. The contentions raised by the parties were considered by the
Division Bench and the Division Bench of this Court had granted the liberty
by its order dated 3.9.2012 in the following manner:-

“In view of the aforesaid contentions, we grant limited liberty
to the appellants to re-examine the matter and in case it is found that
the application of the respondent for voluntary retirement under Rule
42(1)(a) was premature then to pass an appropriate order but not
prejudicial to the interest of the respondent.

With the aforesaid liberty this appeal is finally disposed of.
The appellants shall take a final decision in this regard within a period
of 90 days from today failing which the appellant shall give effect to
the order passed by the Single Bench, as passed in W.P.No0.3549/
2004 dated 28.2.2011. No order as to cost.”

8. A perusal of the liberty granted by this Court and the specific order
passed by the Division Bench make it clear that the ultimate direction was to
give effect to the order passed by the learned Single Judge in the writ petition
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in case the matter is not decided within a period of 90 days, from the date of

order. Admittedly matter was not decided within the aforesaid period therefore

there was no question of treating, that the ad-hoc period of service rendered

by the petitioner was not to be counted for the purpose of authorizing voluntary

retirement. The recourse to Rule 15 of the Rules, as has been taken by the
.respondents was not available. The provisions of Rule 15 which have been
~ quoted by the respondents are not at all attracted. It appears that something
which was not provided under the said Rules was taken note of. Even there
was certain breaks in service that were required to be condoned and not to
ignore the entire period of service. The qualifying service of the petitioner
was to be counted and calculated from the date of his ad-hoc appointment.
There was rio question of granting any relaxation in the matter and treating the
period of 16 years 7 moriths and 21 days as qualifying service for the purpose
of granting voluntary retirement to the petitioner. This was not the order passed
by this Court in the writ petition of the petitioner and therefore the order
dated 30.10.2012 runs contrary to the order passed by this Court. If the
respondents were not willing to comply with the said part of the order, they
were not required to obtain liberty from the Division Bench of this Court in
their writ appeal. If they were not satisfied with the liberty granted or the
directions issued by the Division Bench for giving effect to the order passed
by the Single Bench in writ petition against the respondents, they were required
to approach the Apex Court for seeking an order in that respect. The Division
Bench has not upset the order passed by the learned Single Judge on the
other hand has endorsed the same while granting liberty to the respondents,
who were appellants in the said appeal and has categorically directed them to
keep in mind the order passed by the learned Single Judge. Therefore, the
order impugned dated 30.10.2012 (Annexure P-5) is not sustainable in the
eyes of law. The liberty granted by the Division Bench is not to be interpreted
in the manner as has been interpreted by the respondents and therefore the
order impugned is liable to be quashed. Consequently, the order passed for
grant of pension to the petitioner only for such period which has been treated
as qualifying period as a special case is also not sustainable.

10.  Learned counsel for the petitioner has placed reliance in case of
Premlata Goutam v. State of M.P. — W.P. No0.14155/2003 (OA No.2644/
1999) decided on 5.9.2012 and has contended that in fact if the application
for voluntary retirement was itself not maintainable it was not to be allowed at
all. It is contended that ad-hoc period was not counted and therefore such a
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claim of the petitioner in the said case was considered and it was directed that

the said petitioner be reinstated in service with 40% back wages. It is contended

that petitioner would also be entitled to reinstatement in service and would be’
entitled to payment of salary for the period of service after reinstatement.

There is distinction between the two. Here in the case in hand the case of the

petitioner is treated to be a special case by the respondents-State while granting

him permission to voluntary retire whereas in the case of Premlata Goutam

(supra) this was not the situation. Even otherwise, the factual aspect in the

present case is totally different as the consideration as directed by this Court

in the earlier writ petition of the petitioner is based on different aspects and

not as in the case of Premlata Goutam (supra). Yet another aspect is that

though certain provisions have been added subsequently by an amendment

made in the 1976 Rules w.e.f. 7.4.2006, but similar would be the provisions

for seeking the addition of period to the qualifying service for the purpose of
voluntary retirement. By the aforesaid provisions, it is prescribed by the State

Government that maximuma period of 5 years of service would be added for

the computation of pension. If at all, it was the case that any period fall short

for granting permission to voluntary retirement to the petitioner, this mode

could have been adopted by the respondents as a special case rather than

reducing the period of qualifying service, which naturally caused a financial

loss to the petitioner. Therefore, it would be proper for the respondents to

take note of such a provision and evolve a policy to extend the period of
qualifying service of the petitioner, if at all they come to the conclusion that

ad-hoc period of service of the petitioner is not to be counted for the purpose

of computing the qualifying service. At any rate reduction of the period of
qualifying service was not permissible in view of the specific finding recorded
by this Court in the earlier writ petition of the petitioner and in writ appeal

filed by the respondents.

11.  Consequently the impugned order dated 30.10.2012 (Annexure P-5)
and order dated 17.4.2013 are hereby quashed. Let a final decision be taken
by the respondents in the matter of fixation of retiral claims of the petitioner in
terms of the directions already issued, as has been quoted hereinabove in light
of the observations made in this order within a period of three months from
the date of receipt of certified copy of the order passed today.

12.  Thewrit petition is allowed to the extent indicated hereinabove. There



i
i

LL.R.[2015]M.P. Sanjay K. Sahu Vs. State of M.P. 1189

shall be no order as to costs.

Petition allowed.

IL.L.R. [2015] M.P., 1189
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 2210/2014 (Jabalpur) decided on 7 February, 2014

SANJAY KU. SAHU ... Petitioner
Vs.
STATE OF M.P. ...Respondent

Service Law - Experience - Experiencé gained before acquiring
requisite educational qualification cannot be taken into consideration
while determining the period of experience. ' (Para10) -
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Cases referred :
(1984) 2 SCC 141, (2001) 2 SCC 362.

N.S. Ruprah, for the petitioner.
S.8. Bisen, G.A. for the respondent/State.
(Supplied: Paragraph numbers)

ORDER
SanJaY Yapav, J. :- Heard on admission.

2. Non consideration of petitioner's candidature for the post of District
Data Manager, in the office of Chief Medical and Health Officer, Dindori is
cause for the present writ petition.

3. Applications were invited for various posts including District Data
Manager, vide advertisement issued in November 2012 on contractual basis
at District Surveillance Unit : Integrated Disease Surveillance Project .

4. The requisite qualification and experience prescribed for appointment
of Data Manager at District Head Quarters was:

"Post Graduate Qualification in Computer Science as
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B.E in IT/Electronics with minimum 3 years expetience
preference will be given to those who have worked in Health
or Social Sector.” :

5. Petitioner a Post Graduate (Master of Arts), Post Graduate Diploma
in Computer Application in December 2011 and since he did not possess
three years experience after acquiring Post Graduate Diploma, has not been
considered for appointment.

6. Contention on behalf of the petitioner is that, prior to his acquiring
. Post Graduate Diploma he has the experience to work on Computer of six
months (Annexure P/5). Thereafter since 11.4.2007, he is working on contract
basis as Data Entry Operator in the office of Chief Medical and Health Officer,
therefore, the experience gained on the post ought to have been taken into
consideration. ‘ '

7. Question is whether when post graduate qualification in Computer
Science or B.E in IT/Electronics with minimum three years experience is
prescribed as an essential qualification an experience gained prior to acquiring
the said qualification can be taken into consideration?

8. In PK. Ramachandra Iyer and others v. Union of India and others:
(1984) 2 SCC 141, iit has been held:

"30 00 s e And we do not subscribe to the view
that the period spent in preparing thesis for M.Sc.- mark not
Ph.D. - counts towards required experience. It is well-settled
that experience to be of value and utility must be acquired
after the educational qualification is obtained and not while
acquiring the postgraduate qualification. ..... ..... ;

9. In Indian Airlines Ltd. and others v. S. Gopalakrishnan [(2001) 2
SCC 362] it is observed:

"4, Therespondent has obtained the IT] certificate
in June 1994 and he had about five years of experience after
obtaining the certificate and diploma in Mechanical Engineering
was obtained in April 1996. In any event, it is clear that the
experience obtained by him falls short of the requisite
qualification. This Court in N. Suresh Nathan and another v.
Union of India and others 1992 Supp.(1) SCC : 584; Gurdial
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Singh v. State of Punjab 1995 (3) SCC : 333 and Anil Kumar
Guptav. Municipal corporation of Delhi : 2000(1) SCC128,
has explained the necessity to obtain experience after obtaining
the requisite qualification. -

5. When in addition to qualification, experience is
prescribed, it would only mean acquiring experience after
obtaining the necessary qualification and not before obtaining
such qualification. ..... ... " '

" 10.  Inthe case at hand since the 3 years experience is clubbed with the

Post Graduate Qualification in Computer Science or B.E in IT/Electronics,
the experience gained prior to acquiring such qualification will be of no avail.

1. Thérefore, since the petitioner does not has to his credit the three

years experience after acquiring Post Graduate Qualification in Computer
Science, his candidature for the post of Data Managers, in the considered
opinion of this Court has rightly been rejected.

12.. Inview whereof petition fails and is dismissed in limine. No costs.

Petition dismissed.

LL.R. [2015] M.P., 1191
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 5625/2012 (Indore) decided on 15 J uly, 2014

SNEH FARMS & AGRO PRODUCTS LTD, INDORE.& armr. ...Petitioners
Vs,
PANKAJ AGRAWAL & anr. ...Respondents

A. Stamp Act (2 of 1899), Section 33 - Impounding of
document - Stage thereof - The moment a document is produced before
an authority and is insufficiently stamped, the same has to be
mandatorily impounded. (Paras 8 &11)

G Y AT (1899 WT 2) GRY 33 — wearEdw @ ez
YA — TSI AFH — o vyt @ e TSt aeqe Pear T @
ﬁmmﬁmﬁaﬁ.@mmﬁvﬁwﬁmmﬁﬂ%ﬁl

B. Stamp Act (2 of 1899), Section 33 - Impounding of
insufficiently stamped document - When it is to be impounded - The
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moment it is produced before an authority or when the document is
tendered in evidence - Held - It is mandatory for an authority to
impound a document produced before him or which comes before him
in the performance of his function. (Paral13) "

& e AR (1899 T 2), I 33 — AT HY §
el qeTde ® TReE BT — 39 $9 uRag fEw S A - s9
mmﬁmﬁmﬁﬁmﬂnﬁmmmﬁmmmﬂﬁaﬁ
ewardw G fear o @ — afifEiRa - wte @ il g TReg
T STETF ¥ A UF SRS 9ud wae wqd A smar @ ar o
Iue sl @ e ¥ 9ue wad dw feAr wmar 2

Cases referred :

" AIR 2000 Allahabad 344, AIR 2008 SC 1640, (2009) 2 SCC 532,
AIR 1989 Kerala 248, AIR 1961 SC 787, AIR 1997 Kerala 345.

(Supplied: Paragraph numbers)
ORDER

S.C. SHARMA, J. :- The petitioner before this Court has filed this
present writ petition being aggrieved by the order dt. 16/3/2012, passed by
21st Addl. District Judge, Indore in Civil Suit No. 19-A/20 11 (Pankaj Agrawal
Vs. Shri Shyam Kuril and two others). The learned Addl. District Judge has
dismissed the application preferred w/S. 33 of the Indian Stamp Act, 1899
filed by the present petitioner (defendant No.2).

2. Facts of the case reveal that plaintiff Pankaj Agrawal -respondent
No.2 in the present Writ Petition, has filed a suit for grant of declaration and
injunction under Order 7 Rule 11 of the Code of Civil Procedure, 1908, as
stated in the plaint, based upon an agreement dated 15/4/2011. The petitioner
has preferred an application w/S. 33 of the Indian Stamp Act, 1899 stating
therein that the document dated 15/4/2011 has not been properly stamped
and, therefore, in the light of the statutory provisions as contained v/S. 33 of
the Indian Stamp Act, 189Y, the same be impounded and sent to the Collector
of Stamps for adjudication. The learned trial Court after hearing the arguments
on the application preferred by the defendants, has dismissed the application.
The present Writ Petition is arising out of aforesaid order passed by the trial
Court dated 16/3/2012. ’

.3. Learned counsel for the petitioner has drawn attention of this Court
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towards Section 33 and 35 of the Indian Stamp Act, 1899 and he has also
placed reliance upon the judgment delivered in the case of Smt. Dilawati
Devi Vs. Commissioner, Varanasi reported in AIR 2000 ALLAHABAD
344, Government of Andhra Pradesh and others Vs. Smt. P. Laxmi Devi

- reported in (AIR 2008 SC 1640), and in the case of Avinash Kumar Chouhan

Vs. Vijay Krishna Mishra reported in (2009) 2 SCC 532 and contention of
the learned counsel is that a document the moment it is produced before an
Authority, as mentioned in Section 33, if it is not duly stamped, the Authority
has to impound the same. '

4. On the other hand, learned counsel for the respondent — plaintiff has
argued before this Court that by virtue of statutory provisions as contained .

WS, 33 of the Indian Stamp Act, 1899, the stamp duty is required to be paid

only when a document is tendered in evidence. He has placed reliance upona
judgment delivered by the Kerala High Court in the case of Varghese Vs.

‘State of Kerala and others reported in (AIR 1989 Kerala 248). He has also

placed reliance upon a judgment delivered in the case of Government of
Uttar Pradesh and others Vs. Raja Mohammad Amir Ahmad Khan

reported in (AIR 1961 SC 787). He has also placed reliance upon a judgment

delivered in the case of Avinash Kumar Chauhan Vs. Vijay Krishna Mishra

(supra) and lastly he has placed reliance upon a judgment delivered by the

Kerala High Court in the case of Uthuppan Abraham Vs. State of Kerala

and others reported in (AIR 1997 Kerala 345). ‘

5. Heard learned counsel for the parties at length and perused the record.

6. In the present case, it is an admitted fact thatithe plaintiff Pankaj
Agrawal has filed a Civil Suit claiming declaration and injunction based upon
a document dated 15/4/2011. It is also an admitted fact, not disputed by the
parties, that the document is not sufficiently stamped. An application was
preferred u/S. 33 of the Indian Stamp Act, 1899 by the defendants
(petitioners) for impounding the same. The trial Court has dismissed the
application by an order dated 16/3/2012.

7. The statutory provisions as contained in Section 33 and 35 of the
Indian Stamp Act, 1899 reads as under :

33. Examination and impounding of instruments."-

(1) Every person having by law or consent of parties authority
to receive evidence and every person in charge of a public
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office, except an officer of police, before whom any instrument,
chargeable, in his opinion, with duty, is produced or comes in
the performance of his functions shall if it appears to him that
such instrument is not duly stamped, impound the same.

(2)  Forthat purpose every such person shall examine every

instrument so chargeable and so produced or coming before

him in order to ascertain whether it is stamped with a stamp of
the value and description required by the law in force in [India]

. when such instrument was executed or first executed:

Provided that—

(@) nothing herein contained shall be deemed to require
any Magistrate or Judge of a Criminal Court 10 examine or
impound, ifhe does not think fit so to do, any instrument coming
before him in the course of any proceeding other than a
proceeding under Chapter X1I or Chapter XXXVI of the Code
of Criminal Procedure, 1898 (5 of 1898.);

(b) in the case of a Judge of a High Court, the duty of.

examining and impounding any instrument under this section
may be delegated to such officer as the Court appoints in this
behalf.

(3)  For the purposes of this section, in cases of doubt,--

(a) the [State Government] may determine what offices
shall be deemed to be public offices; and -

(b) the [State Government] may determine who shall
be deemed to be persons in charge of public offices.

35. Instruments not duly stamped inadmissible in-

evidence, ete.,- No instrument chargeable with duty shall be
admitted in evidence for any purpose by any person having by
law or consent of parties authority to receive evidence, or shall

be acted upon, registered or authenticated by any such person-

or by any public officer, unless such instrument isduly stamped;
Provided that -

(@  any such ihstrument shall, be admitted in

&
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evidence on payment of the duty with which the same is
chargeable, or, in the case of an instrument insufficiently
stamped, of the amount required to make up such duty,
together with a penalty of five rupees, or, when ten times the
amount of the proper duty or deficient portion thereof exceeds
five rupees, of a sum equal to ten times such duty or portion;

(b) where any person from whom a stamped receipt
could have been demanded, has given an unstamped receipt
and such receipt, if stamped, would be admissible in evidence
against him, then such receipt shall be admitted in evidence
against him, on payment of a penalty of one rupee by the person .
tendering it;

(c) where a contract or agreement of any kind is
effected by corréspondence consisting of two or more letters
and any one of the letters bears the proper stamp, the contract
or agreement shall be deemed to be duly stamped;

(d) nothing herein contained shall prevent the admission
of any instrument in evidénce in any proceeding in a Criminal
Court, other than a proceeding under Chapter X1I or Chapter
XXXVIofthe Code of Criminal Procedure, 1989;

(e) nothing herein contained shall prevent the admission
of any instrument in any Court when such instrument has been
exccuted by or on behalf of the Government or where it bears
the certificate of the Collector as provided by Section 32 or -
any other provision of this Act.

8. Section 33 catcgoricélly states that any person having authority to
receive an evidence is duty bound to impound a document when it is
insufficiently stamped.

9. The Allahabad High Court in the case of Smt. Dilawati Devi V.
Commissioner, Varanasi (supra) in paragraph 2, has held as under :

2. The submission of Mr. A. B.. Singhdoes not appear to
be sound so far as the Sections 33 and 47A are concerned. In
as much as Section 33 does not require that the document is
to be proditced in evidence. A plain reading of Section 33 of
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the Indian Stamp Act shows that every person having by law
or consent of parties authority to receive evidence, or every
person in charge of a public office, except a police Officer,
before whom any instrument, chargeable with duty is produced
or comes in the performance of his functions, he may impound
the same if it appears to him that such instrument is not duly
“ stamped which in his opinion is required to be stamped. Thus,-
it is not clear that the documerit is not required to be produced
in evidence but it is necessary who is capable of receiving the
document in evidence or a person in charge of a public office
before whom a dosument comes in discharge of his function
of such office, he has the authority to impound such document.

10. . The Allahabad High Courtin the aforesaid case has held that by virtue
of Section 33, when an instrument is produced chargeable with duty, has to
be impounded by the Authority who receives such instrument.

In the case of Government of Andhra Pradesh Vs. Smt. P. Laxmi Devi
(supra), the apex Court in paragraph 15, 16, 17 and 19 has held asunder:

15. Section 33(1) of the Stamp Act states :

"Every person having by law or consent of parties authority to
receive evidence, and every person in charge of a public office,
except an officer of police, before whom any instrument,
chargeable, in his opinion, with duty, is produced or comes in
the performance in his functions shall, if it appears to him that
such instrument is not duly stamped, impound the same".

16. A perusal of the said provision shows that when a document
is produced (or comes in the performance of his functions)
before a person who is authorized to receive evidence and a
person who is in charge of a public office (except a police
officer) before whom any instrument chargeable with duty is
produced or comes in the performance of his functions, it is
the duty of such person before whom the said instrument is
produced to impound the document if it is not duly stamped.
The use of the word 'shall’ in Section 33(1) shows that there is
-no discretion in the authority mentioned in Sectién 33(1) to
impound a document or not to do so. I our opinion, the word
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'shall' in Section 33(1) does not mean 'may' but means “shall'.
In other words, it is mandatory to impound a document
produced before him or which comes before him in the
performance of his functions. Hence the view taken by the
High Court that the document can be returned if the party
does not want to get it stamped is not correct.

17. In our opinion, a registering officer under the Registration
Act (in this case the Sub-Registrar) is certainly a person who
is in charge of a public office. Section 33(3) applies only when
there is some doubt whether a person holds a public office or
not. In our opinion, there can be no doubt that a Sub-Registrar
holds a public office. Hence, he cannot return such a document
to the party once he finds that it is not properly stamped, and
he must impound it.

19. It is well settled that stamp duty is a tax, and hardship is
not relevant in construing taxing statutes which are to be
construed strictly. As often said, there is no equity in a tax
vide Commissioner of Income Tax vs. Firm Muar AIR 1965
SC 1216. If the words used in a taxing statute are clear, one
cannot try to find out the intention and the object of the statute.
Hence the High Court fell in error in trying to go by the supposed
object and intendment of the Stamp Act, and by seeking to
find out the hardship which will be caused to a party by the
impugned amendment of 1998.

11.  The apex Court in the aforesaid case has held that stamp duty is a tax
and hardship is not relevant in construing taxing statutes which are to be
construed strictly. It was also held that in the light of Sec. 33(1), the moment
adocument is produced before an Authority and is insufficiently stamped, the
same has to be mandatorily impounded.

12. The apex Court in the case of Avinash Kumar Chauhan Vs. Vijay
Krishna Mishra (supra), in paragraphs 22 and 24 has held as under :

22. We have noticed heretobefore that Section 33 of the Act
casts a statutory obligation on all the authorities to impound a
document. The court being an authority to receive a document in
evidence is bound to give effect thereto. The unregistered deed
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of sale was an instrument which required payinent of the stamp
duty applicable to a deed of conveyance. Adequate stamp duty
admittedly was not paid. The court, therefore, was empowered
to pass an order in terms of Section 35 of the Act.

24. In this case, by reason of the statutory interdict, no transfer at
all is permissible. Even transfer of possession isalso not permissible.
[See Pandey Oraonv. Ram Chander Sahu 1992 Supp (2) SCC
77 and Amrendra Pratap Singh v. Tej Bahadur Prajapati and
Others (2004) 10 SCC 65]

The Registration Act, 1908 provides for such a contingency in
terms of the proviso appended to Section 49 thereof, which reads
asunder :- ‘

"49, Effect of non-iegistratioh of documents required to be
registered.-

No document required by section 17 or by any
provision of the Transfer of Property Act, 1882 (4 of 1882),
to be registered shall--

(@)affectany immovable property comprised therein, or
(b) confer any power to adopt, or

() be received as evidence of any transaction affecting
such property or conferring such power, unless it has been
registered:

Provided that an unregistered document affecting
immovable property and required by this Act or the Transfer
of Property Act, 1882 (4 of 1882), to be registered may be
received as evidence of a contract in a suit for specific
performance under Chapter II of the Specific Relief Act, 1877
(3 0of 1877) or as evidence of any collateral transaction not
required to be effécted by registered instrument."

13.  Keeping in view the aforesaid judgments, this Court is of the considered
opinion that it is mandatory for an Authority to impound a document produced
before him or which comes before him in the performance of his functions.

14.  This Court has already dealt with the judgment delivered in the case of

kS|
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Avinash Kumar (supra) and the same has also been relied upon by the learned
counse] for the respondent. Learned counsel for the respondent has placed
reliance upon a judgment delivered in the case of Varghese Vs. State of Kerala
(supra), which is of Kerala High Court and again upon a judgment delivered
by the Kerala High Court in the case of Uthuppan Abraham (supra). The
judgment relied upon by the learned counsel for the respondent are of no help
to the respondent, as the issue in question has already been clarified by the -
apex Court in the case-of Avmash Kumar (supra).

15. Resultantly, the Writ Petltlon is allowed. The impugned order dated

8/10/2013 is hereby set aside. The application preferred by the present

petitioner u/S. 33 of the Indian Stamp Act, 1899 stands allowed and the

learned trial Judge is directed to proceed further in accordance with law by

impounding the documents and thereafter by sending it to the Collector of
. Stamps for adjudication. No order as to costs.

Petition allowed.

LL.R. [2015] M.P., 1199
WRIT PETITION
Before Mr. Justtce Shantanu Kemkar & Mr. Justice Mool Chand Garg
W.P. No. 6022/2014 (Indore) decided on 19 August, 2014 -

SANTOSH CHOUBEY (DR.) (MS.) _ ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Education Service (Collegiate Branch) Recruitment Rules,
M.P, 1990, Rule 8(1) (a) - Vires of - Fixation of cut-off date - Hardship
- Even if employce or petitioner looses his chance narrowly it would
not render rule invalid - Action can be struck down only if it is found
arbitrary - Petition dismissed. (Paras 5 & 6)

R &ar (aeridenerii7 wiray) adf frag, g1, 1990, frag s(l)(a)—
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Case referred : | “
(2009) 3 SCC 35.
L.C. Patne, for the petitioner.
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' ORDER

The Order of the Court was  delivered _ by :
SHANTANU KEMKAR, J. :- By filing this petition under Article 226 of the
~ Constitution of India, the petitioner has challenged the vires of Rule 8 (1) (a)
of Madhya Pradesh Education Service {Collegiate Branch) Recruitment Rulés,
1990 (for short, Rules of 1990) so far as it fixes the first day of January next

- following date of commencement of the examination / selection, as the date

for determining the eligibility of the candidates with respect to his / her age.

2. For better understanding, Rule 8 (1) of the Rules of 1990 is extracted
below: -

“8. Conditions of eligibility. of direct recruits. - In order
to be eligible to complete at the examination / selection a
candidate must satisfy the following conditions, namely: -

(i) Age. - (a) The candidate must have attained the
age as specified in column.(4) of the Schedule ITI and not
attained the age as specified in column (5) of the said
schedule on the first day of January next following the date
of commencement of the examination / selection:

(b) The upper age limit shall be relaxable upto a
maximum of 5 years if a candidate belongs to a Schedule
Caste or a Scheduled Tribe;

(c) The upper age limit will also be relaxable in
respect of candidates who are or have been employees of
the Madhya Pradesh Government to the extent and subject
to the conditions specified below: -

@ A candidate who is a permanent
Government Servant should not be more than
- 38 years of age. '

(i) A candidate holding a posts temporarily
and applying for another post should not be more
than 38 years of age. This concession shall also
be admissible to the teachers appointed on
emergency basis, contingency paid employees.
Work charged employees and employees

L8]
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working in the Project Implementation
Committees.

(if) A candidate who is retrenched
Government servant will be allowed to deduct
from his age the period of all temporary service
previously rendered by him up to a maximum -
limit of 7 years even if it represents more than
one spell provided that the resultant age does
not exceed the upper age limit by more than
~ three years.

Explanation. - The term “retrenched Government
servant” denotes a person who was in temporary
Government service of this State or of any of the
constituent units, for a continuous period of not
less six months and who was discharged because
of reduction in establishment not more than three
years prior to the date of his registration at the
employment exchange or of application made
otherwise for employment in Government Service.

(iv) A candidate who is an ex-servicernan will

be allowed to deduct from his age the period of all
defence service previously rendered by him provided
that the resultant, age does not exceed the upper age
limit by more than three years.

Explanation. - The term “ex-serviceman” denotes a
person who belonged to any of the following
categories and who was employed under the
Government of India for a continuous period of not
less than six months and who was retrenched or
declared surplus as a result of the recommendation
of the Economy Unit or due to normal reduction in
establishment not more than three years before the
date of his registration at any employment exchange
or of application made otherwise for employment in
Government Service: -

(1Y Ex-servicemeri released under
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mustering out concessions;

(2) Ex-servicemen enrolled for the
second time and discharged on -

(a) completion of short term
engagement,

(b) fulfilling the conditions of
enrollment;

(3) Ex-personal of Madras Civil Units;

(4)  Officers (Military and Civil) |
discharged on completion of their
contract (including short service Regular
Commissioned Officers);

(5) Officers discharged after working
for more than six months continuously
against leave vacancies;

(6) Ex-servicemen invalidated out of
. service; |

"~ (7) Ex-servicemen discharged on the
ground that they are unlikely to become
efficient soldiers;

(8) Ex-servicemen who are medically
boarded out on account of gun-shot,
wounds etc.

(d) The upper age limit shall be relaxable up to 38
years of age in respect of candidates who are
employees of Madhya Pradesh State Corporations
/ Boards.

(e) The general upper age limit shall be 35 years in
respect of widow destitute and divorced women
candidates.

()  The upper age limit shall be relaxable upto
maximum of 2 years in respect of those candidates

LT
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who are holding Green Card under the Family Welfare
Programme.

(g) The general upper age limit shall be relaxed
upto 5 years in respect of awarded superior cast partner
-of a couple under the Inter Caste Marriage incentive
programme of the Tribal, Harijan and Backward
Classgs Welfare Department.

(h) The upper age limit shall also be relaxed upto 5
years in respect of “Vikram Award” holder candidates.

(1) The upper age limit shall be relaxed in the case

of voluntary Home Guards and non-commissioned
officers of Home Guards for the period of service
rendered so by them subject to the limit of 8 years but.
in no case their age should exceed 38 years.

Note.- Candidates who are admitted to the
examination / selection under the age
concessions mentioned in rule 8(c) (i) and (ii)
above will not be eligible for appointment if
after submitting the application, they resign
from service either before of after taking the
examination. They will, however, continue to
be eligible if they are retrenched from the
service or post after submitting the
applications. In no other case will these age
limits be relaxed. Departmental candidates
must obtain previous permission of the
appointing authority to appear for the
exarmination.”

3. According to the learned counsel for the petitioner, the eligibility of
the candidate is required to be taken into consideration with reference to the
last date of submission of application form and it cannot be Ieft to be decided
on the basis of fortuitous circumstance of commencement. of the date of
examination / selection. He submits that on account of the aforesaid illegal
and arbitrary rule, the petitioner, who is qualified to be appointed on the post
of Assistant Professor, as on the last date of submission of application form,
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shall be disqualified for appointment, if her maximum age is determined with
reference to 01.01.2015 in pursuance to the aforesaid impugned rule.

4. Having considered the submissions made by the learned counsel for
the petitioner and having gone through Rule 8 (1) (2) of Rules of 1990, we
find that there is no illegality or arbitrariness in fixation of the cut-off date.

5. It has now been settled that the State is entitled to fix a cut-off date. In

the Rules of 1990, if the minimum and maximum age limit has been fixed and

cut-off date by which the petitioner has to satisfy the prescribed eligibility

qualification of age has also been fixed, in our considered view, it cannot be

termed to be arbitrary, because for some candidates like the petitioner, it is
not suitable. . |

6: True, it is that there exists Court's power of judicial review in this

behalf, but is limited in the sense that the action can be struck down only if it
is found to be arbitrary. Merely because of fixation of a cut-off date in the
rule, the employee looses his / her chance very narrowly, that would not render
the rule to be invalid or arbitrary. Such hazards would be there in all the
services. Only because it causes hardship to a few persons, it will not itself be
a good ground for invalidating the fixation of cut-off date. [See (2009)3 SCC
35 Council of Scientific & Industrial Research and others v. Ramesh
Chandra Agrawal & another]

7. In view ofthe aforesaid legal position, in our considered view, no case for
quashment of the impugned Rule 8 (1) {a) of the Rules of 1990 is made out.

8. The petition fails and is hereby dismissed.
Petition dismissed.

LL.R. [2015] M.P., 1204
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mpr. Justice Shantanu Kemkar
W.P. No. 13806/2014 (PIL) (Jabalpur) decided on 14 October, 2014

ANKUR TRIVEDI : ... Petitioner
Vs. . |
STATE OF M.P. & ors. \ ...Respondents

A. Co_operative Societies Act, M.P. 1960 (17 of 1961),

3l
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Sections 49 (7-AA), 53 & 57 - Completion of term of Board of Directors
- The term of office of outgoing Board of Directors was expired on
27.05.2014 - Election to install newly elected Board was not conducted
within the specified time and the same was extended beyond 27.05.2014
by virtue of notification dated 07.07.2012 and 24.01.2013 issued by
the competent authority u/s 49(7-AA) - Held - The provision contained
under section 49(7-AA) was deleted by amending Act of 2013 - The
State Government could not have exercised any power with reference
to the said provision after 05.02.2013 - Therefore, notifications will
have no application. . (Paras 7,8 & 9)

z. wEeN! aiarset affiay, 5. 1960 (1961 BT 17), SRIY
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B.  Cooperative Societies Act, M.P. 1960 (17 of 1961), Section
53- Registrar, Co-operatives can exercise the powers conferred u/s
53 of the Act of 1960 as amended, for supersession of the existing
Board of Directors in accordance with law by giving opportunity to all
concerned - Existing Board should be superseded by replacing other
person(s) and State Co-operative Election Authority shall forthwith
commence the process of conducting the election for installation of
new Board of Directors within two weeks. (Para16)

. eIl alaigc] Jffa9, 7.7 1960 (1961 #T 17), SV 53
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Cases referred :

Civil Appeal No. 4691/2013 decided by Supreme Court on May 16,
2013.

R.N. Singh with Anshuman Singh, for the petitioner.
Samdarshi Tiwari, G.A. for the respondent nos. 1 to 4/State.-
Praveen Dubey, for the respondent nos. 5 & 6.
Akash Choudhary, for the respondent no, 7.
Paritosh Gupta, for the respondent no. 10,
Shashank Shekhar, for the respondent no. 11,
None for the respondent nos. 12 & 13.
None for the respondent no. 14 though served.
Sanjay K. Agrawal, for the respondent no. 15.

" Greeshm Jain, for the respondent no. 16.
Pushpendra Yadav, for the respondent no. 17.

ORDER

The Order of the Court was  delivered by :
A.M. KHANWILKAR, C.J. :- This petition is filed as Public Interest Litigation
firstly to cancel the decision dated 26/27-8-2014 passed by the respondent
No.2 and essentially to declare that respondents No.6 to 18 have rendered
themselves ineligible to remain as Members of the Board of Directors due to
expiry of the term of the existing Board of Directors, on 27.05.2014.

2, The respondent No.5-Society is a District Cooperative Central Bank
and governed by the provisions of Madhya Pradesh Cooperative Societies
Act, 1960 as amended from time to time. The existing Board of Directors
was elected in the year 2007. The first meeting of the Board was convened on
16.10.2007. As per the provisions of Section 49 of the Act of 1960, ordinarily,
the term of office of the outgoing Board was till 15.10.2012. However, the
Board was superseded by’ an order dated 30.09.2011, which order became
the subject matter of challengc aud culminated with the decision of Apex Court
in favour of the Board in Civil Appeal No.4691/2013 decided by the Supreme
Court on May 16, 2013 in the case of State of M.P. and Others vs. Sanjay
Nagayach and Others. Asper the directions issued by the Supreme Court in
the said decision, the Board of Directors was reinstated in office and could
continue till 27th May, 2014 being extended term of that Board by virtue of
Section 49(7- A)(i) proviso. These are indisputable facts and admitted by
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both the sides.

3. The matter in issue arises on account of expiry of the term of the
outgoing Board on 27.05.2014. According to the petitioners, as the election
to install newly elected Board of Directors was not:conducted within the
specified time, only option was to supersede the said Board by appointing
Administrator to look after the affairs of the Society.

4. This grievance of the petitioner has been noticed even by the
Commissioner respondent No.2 whilst examining the claim of the private
respondents, who in the said proceeding had asserted that their term is deemed
to have been extended further beyond 27th May, 2014 by virtue of -
Notifications dated 07.07.2012'and 24.01.2013.

5. Those Notifications, admittedly, have been issued by the Competent
Authority in exercise of powers under Section 49(7-AA) of the Act of 1960.
That plea of the private respondents commended to the respondent No.2 -
Commissioner. Having said that, the Commissioner opined that the term of
the present Board of Directors would, therefore, continue till expiry of the
extended period specified in the aforesaid two notifications.

6. The correctness of this finding is the subject matter of this petition.
The question is: whether the said Notifications will be of any avail to the fact
situation of the present case. The answer is an cmphatic ‘No’. Inasmuch as,
those Notifications, admittedly, have been issued in exercise of powers under
Section 49(7-AA), which provision has been deleted by Amending Act of
2013 w.e.f. 05.02.2013. In the first place, the said Notifications were for
specific purpose as stated in the respective Notification and, therefore, for
specific period ascribable thereto. The Notification unambignously mentioned
that because of the impending Monsoon (to wit, of 2012 and at best of 2013),
the holding of elections in the specified Cooperative Societies may not be
feasible and for which reason the period of term of Board of Directors of the
respective Societies, whose term was to expire during such interregnum period,
would 'stand deferred and extended for the period specified in the said
Notifications.

7. Admittedly, the term of the present Board of the Directors of the
respondent No.5 Society would, and has, come to an end on 27.05.2014.
That itself was an extended term, as mentioned hitherto. As the said
Notifications were issued under Section 49(7AA) with reference to specific

3



1208 Ankur Trivedi Vs. State of M.P. (DB) I.L.R.[2015]M.P.

period (of impending Monsoon), following the said Notification. For that
reason, the said Notifications had lived its life only till the period referred to
therein and not thereafter. Understood thus, the said Notifications could not
be reckoned after April, 2013. Whereas, the term of the existing Board of
Directors of respondent No.5 Society, came to end on 27.05.2014.

8. A priori, the said Notifications can have no application to the case on
hand. In any case, with the deletion of the principal provision, namely, Section
49(7-AA), the State Government could not have exercised any power with
reference to the said provision after 05.02.20 13. In other words, as on
27.05.2014, the provisions in vogue were as amended on 05.02.2013, which
_ amendment was necessitated because of the amendment to the provisions of
the Constitution providing for according autonomy to the Cooperative Societies.

9. ° Havingsaid this, it would necessarily follow that the principle stated
by the respondent No.2 in his order dated 27.08.2014 is, to say the least,
untenable. That cansiot be countenanced. As a result, the order passed by the
Commissioner deserves to be set aside.

‘10.  Thenextquestion is: what will be the effect of non-holding of elections
before expiry of the term of the outgoing Board of Directors, in this case on
97.05.20147? For that, the provisions, which are applicable consequent to the
amendment 0f 2013, are Sections 49, 53 and 57 and provisions contained in
Chapter - VA of the Act, providing for conduct of elections to Cooperative
Societies. The earlier dispensation as envisaged in sub-section (8) of Section
49 of the Act of 1960, cannot be referred to as the said provision stood

deleted on 05.02.2013 and corresponding amendment not only to Section 49
but also Section 53 and insertion of Chapter VA by the Act of 2013 was
effected. These provisions, therefore, ought to govern the controversy brought
before us. '

11.  The relief claimed in this petition is to issue a writ of quo warranto
against the Members v{ the outgoing Board of Directors. That relief could be
considered and taken forwara only if there was no mechanism specified in the
Act of 1960, as amended from time to time, to deal with the situation. No
doubt, the tenure of the existing Board of Directors expired on 27.05.2014.
But, in absence of any express provisionto continue or take over the affairs of
the Society without any semblance of inquiry whatsoever by any Authority,
the only other option, which is expressly provided in the Act is to resort to
action under amended Section 53 of the Act of 1960 to supersede the Board
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* of Directors and to appoint any person or persons.as Board of Administrators.

In the wake of such express mechanism provided in the Act itself, it would -
not be appropriate for this Court to examine the matter further, much less on
the disputed facts, about the allegations of misappropriation and
maladministration of the Society. Those are “additional” matters relevant for
inquiry under Section 53 of the Act, which the Competent Authority ought to
resort to if the situation so warrants.

12.  Needless to mention that during the inquiry of proceedings under
Section 53, whether by way of interim arrangement, it is open to the competent
Authority to supersede the Board of Directors and appoint any person(s) to
manage the affairs of the Society for.a specified period, is also a matter to-be
considered by the said Authority. We do not intend to explore that area in this
petition. All relevant questions in respect of proceedings under Section 53
are kept open to be resorted to by the competent Authority forthwith.

13.  Atthe sametime, it is noticed that Chapter - VA has been incorporated
by way of amendment. The provisions under the heading ‘Conduct of Elections
to Cooperative Societies’ are of some relevance. It is indisputable that the
Madhya Pradesh State Cooperative Election Authority (hereinafter called the
«Authority”), empowered to conduct elections has already been constituted
by the State Government. Section 57-D obligates that Authority to conduct
elections of-all the Cooperative Soéieties registered under the Act in the
prescribed manner. The outgoing Committee of every Cooperative Society is
obliged to send written request for conducting such elections four months
prior to expiry of their term. In the present case, that request has been sent on
18.01.2014. If this fact is correct, it should riecessarily follow that the said
Authority has failed to discharge its statutory obligation in conducting elections
immediately thereafter to ensure installation of newly elected Board of
Directors on or before 28.05.2014.

14, We may proceed on the dssumption that, perhaps, even the said
Authority was misled in believing that the tenure of the existing Board of
Directors is still continuing and would come to an end only in February, 2015,
‘on account of the extended period in the Notifications dated 07.07.2012 and
74.01.2013. As aforesaid, those Notifications have no application to the fact
situation of the present case, much less on the day when the election of
respondent No.5-Society had become due for installation.of a newly elected
Board of Directors.
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15.  Further, we may notice the expansive authority bestowed on the said
Authority, by virtue of the proviso to sub-section (3) of Section 57-D of the
Act. It enables the said Authority to conduct the election of concerned Society
even suo motu. In view of the finding that the term of the present Board of
Directors has come to end on 27.05.2014 coupled with the fact that the
outgoing Board of Directors on 18.01.2014 had requested the said Authority
to conduct elections, we direct the said Authority to commence the process of
holding elections for installing new elected Board of Directors of the respondent
No.5-Society forthwith and, in any case, not later than two weeks from receipt
of copy of this decision and to take that election process to its logical end as
per the time frame specified in the Amended Act of 1960. In case of any
obstructive attitude from any quarter, the said Authority may approach this
Court for appropriate directions as may be necessary. This shall be done
irrespective of initiation or pendency of action by the Registrar, Cooperative
Societies under Section 53, For, these measures are mutially exclusive and
ought to proceed on expiry of the term of the Board of Directors so as to
ensure installation of the newly elected Board of Directors at the earliest

opportunity. That is so because, as per the amended provisions of the Act,the

Board of Directors, whose term has expired, cannot remain in the office -
until the newly elected members of the Board take over the affairs of the
Society, unlike was the situation before the amendment of the Act, we.f,
05.02.2013.

16.  Accordingly, we disp ose of this petition with the following order:-

(i) The Registrar, Cooperative Societies is free to forthwith

: exercise the powers under Section 53 of the Act of

. 1960 as amended, for supersession of the existing

Board of Directors and that proceedings will have to

be taken to its logical end in accordance with law by

giving opportunity to all concerned. Whether by way

of interim arrangement, the existing Board should be

superseded forthwith and replaced by any other
person(s) may be considered on its own merits.

(id) Further, irrespective of institution or pendency of
proceedings under Section 53 of the Act, the State
Cooperative Election Authority shall forthwith
“commence the process of conducting the elections”

[+



1

LL.R.[2015]M.P. Madhvendra Vs. Secretary Union of India . 1211

for installation of new Board of Directors of respondent
No.5-Society suo motu and, in any case, not later
than two weeks from the receipt of copy of this
.decision and take that election process to‘its logical A
" end expeditiously within the time frame specified in the
amended provisions of the Act of 1960.

(i)  The State Cooperative Election Authority shall submit
compliance report about the status of election process
on or before 21.11.2014. The said Authority is at
liberty to approach this Court prior to that date in case

_ itencounters any difficulty in taking the election process
" forward as per Rules.

17. . Subject to'above, the petition be treated as disposed of. However,
the petition be notified under caption “Directions” for consideration of
compliance report on the above matters by the concerned Authorities, on
24.11.2014. ‘ '

Petition disposed of.

LL.R. [2015] M.P., 1211
WRIT PETITION
o Before Mr. Justice S.C. Sharma
W.P. No. 10152/2012 (Indore) decided on 14 October, 2014

b

MADHVENDRA : " . Petitioner

Vs. . )
SECRETARY, UNION OF INDIA ...Respondent

Central Civil Services (Classification, Control and Appeal) Rules,
1965, Rule 19 - Compulsory Retirement - Petitioner was convicted u/s 489
of IPC - He was ‘dismissed from service on account of his conviction -
Later on petitioner was acquitted by Appellate Court - Respondents
converted the order of dismissal into compulsory retirement - No
departmental enquiry was conducted and no reasons were assigned while
passing the order of compulsory retirement - Order quashed - Petitioner
_directed to be reinstated - Pension already paid to petitionef shall be
adjusted towards back wages and employer is entitled to recover other
terminal dues paid to petitioner. . (Paras3,12 &13)

1
1
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Cases referred :
(2008) 3 SCC 272, 2002 (5) MPLJ 11, 2009 (1) MPHT 401-
Parties through their counsel. o
(Supplied: Paragraph numbers)
ORDER

S.C. SuARMA, J. :- The petitioner, before this Court, has filed this
present petition being aggrieved by order dated 13/02/2010 (Annexure A- 8)
and 12/10/2010 (Annexure A-15), by which a punishment of compulsory

retirement has been inflicted upon the petitioner and the appeal against the -

same has also been dismissed.

2. The facts of the case reveal that the petitioner was working on the
post of Examiner at Bank Note Press, Dewas. A criminal case was re gistered
against him under Section 489 of IPC being criminal case No.274/1999. The
petitioner was convicted vide judgment of conviction dated 16/04/2005 passed
by 1st Additional Sessions Judge, Dewas, and a:punishment of 6 years rigorous
. imprisonment was inflicted upon him. The petitioner, thereafter preferred an
appeal before the High Court of Madhya Pradesh.

3. The petitioner's contention is that after his conviction, a notice was
issued on 26/05/2005 under Rule 19 of Central Civil Services (Classification

Control and Appeal) Rules 1965, and the petitioner did not submit a replyto .

the show cause notice. The respondents have finally passed an order on
22/06/2005, removing the petitioner from services. The petitioner was lateron.
acquitted by this Court in Cr.A.No.967/2005, decided on 15/07/2008 and
thereafter on a representation was submitted by the petitioner, the respondents

have issued an order on 13/02/2010, confirming the dismissal into compulsory

[
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retirement. The petitioner's appeal has also been dismissed by the authorities.

4, Learned counsel for the petitioner has placed reliance upon 2 judgment
delivered by the Apex Court in the case of State of Madhya Pradesh Vs.
Hazarilal reported in (2008)3 SCC 272 and his contention is that evenina
case of conviction, the order of dismissal was held to be a harsh punishment.
He has also placed reliance upon a judgment delivered in the case of Ramratan
Tiwari Vs, State of M.P. reported in 2002 (5) MPLJ 11, and again his
contention is that the petitioner is entitled for reinstatement in service on account
of his acquittal. Learned counsel has placed reliance upon a judgment inthe -
case of Ram Abhilash Shukla Vs. State of M.P. And others reported in
2009(1) MPHT 401, and his contention is that keeping in view the aforesaid -
judgment again the order of punishment deserves to be set aside.

5. Learned courisel submitted that in the light of the aforesaid judgments
delivered in the aforesaid cases, the petitioner is entitled for reinstatement.

6. A detailed and exhaustive reply has been filed in the matter and the
respondents have stated that the petitioner was initially dismissed from service
on account of conviction in a criminal case. It has also been stated that asthe

- integrity of the petitioner was doubtful and as he was involved in supplying
counterfeit bank notes he was arrested by Dewas police and he was rightly
convicted by learned Sessions Judge and the respondénts after taking into
account the judgment of acquittal have punished the petitioner and have passed
an order of retiring the petitioner compulsorily under Rule 19 of Rules 1965.
The respondents have prayed for dismissal of the writ petition.

7. Heard the learned counsel for the parties and perused the record. In
the present case, it is an admitted fact that the petitioner was dismissed from
service on account of his conviction in a criminal case by an order dated
22/06/2005. He was acquitted by the High Court vide judgment in
Cr.A.No.967/2005, on 15/07/2008. The respondents have thereafter passed
an order in exercise of powers conferred under Rule 19 of 1965 on
13/02/2010, compulsorily retiring the petitioner. The appeal of the petitiorier
has also been dismissed.

8. Rule 19 of Central Civil Services(Classification Control and Appeal)
Rules, 1965, reads as under :- : -

19.  Special procedure in certain cases--
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Notwithstanding anything contained in Rule 14 to Rule -

() - where any penalty is imposed on a Government Servant
on the ground of conduct which has led to his conviction
on a criminal charge, or

(i)  where the disciplinary authority is satisfied for reason
to be recorded by it in writing that it is not reasonably
practicable to hold an inquiry in the manner provided
in these rules, for (sic:or)

@)  wherethe Presidentis satisfied that in the interest of the
securify of the State, it is not expedient to hold any inquiry
in the manner provided in these rules, the disciplinary
authority may consider the circumstances of the case and
make such orders thereon as it deems fit:

Provided that the Government Servant mdy be given
an opportunity of making representation on the penalty
proposed to be imposed before any order is made in a case
under clause (i):

" Provided further that thé Commission shall be consulted
where such consultation is necessary, before any orders are
made in any case under this rule,

9. The aforesaid statutory provision of law empowers the Disciplinary
Authority to impose a punishment upon a government servant on the ground
of conviction in a criminal case. In the present case the conviction of the
petitioner was set aside. No reason has been recorded in writing as to why
departmental enquiry is not possible in case of the petitioner and the fact -
remains that no departmental enquiry was conducted by any of the authority
before passing the order of compulsorily retirement and therefore in the light
of the statutory provisions as contained under Rule 19 of 1965 the impugned
orders have to pave the path of extinction.

10.  The Apex Court in the case of Stare of M.P. Vs.Hazarilal in case of
dismissal on account of conviction, in paragraph 3,5,7,8, and 16 has held as
under :-

"3. The respondents thereafter filed an original application
before the State Administrative Tribunal, Gwalior, The Tribunal
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by an order dated 25/11/2002 allowed the said application
holding: :

"However, the applicant succeeds on the ground
that the punishment of removal from service is grossly.
excessive because the punishment was only under
Section 323 IPC and the High Court has clarified that
the punishment does not involve any moral turpitude;
every power vested in a public authority has to be
exercised fairly, justly and reasonably. The respondents
should have applied their mind to the penalty which
should be appropriately imposed in the circumstances
of the case, Please see Shankar Dass v. Union of .
India. This does not seem to have been done.".

A writ petition filed tﬁereagainst by the appellants
before the High Court has been dismissed by reason of the
impugned judgment.

5. The case in hand appears to be a gross one, This Court
is unable to appreciate the attitude on the part of the appellant
herein which ex facie appears to be wholly reasonable. The

" respondent had not committed any misconduct within the
meaning of the provisions of the Service Rules. He was not
even sent to prison. Only a sum of Rs.500 was imposed upon
him as fine.

7. By reason of the said provision, thus "the disciplinary
authority has been empowered to onsider (sic:consider) the
circumstances of the case where any penalty is imposed ona
government servant on the ground of conduct which has led
to his conviction on a criminal charge", but the same would
not mean that irrespective of the nature of the case in which he
was involved or the punishment which has been imposed upon -
him, asn (sic:an) order of dismissal must be passed. Such a

. construction, in our opinion, is not warranted..

8. An authority which is conferred with a statutory
discretionary power is bound to take into consideration all the
attending facts and circumstances of the case before imposing
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an order of punishment. While exercising such power, the
disciplinary authority must act reasonably and fairly. The
respondent occupied the lowest rank of the cadre. He was
merely a contingency peon. Continuation of his service in the
department would not bring a bad name to the State. He was
not convicted for any act involving moral turpitude. He was
not punished for any heinous offence.

16.  Forthereasons aforementioned there is no merit in
this appeal which is dismissed with costs. Counsel fee is’
quantified as Rs.25,000/-."

11, In the aforesaid case the applicant was convicted in a criminal case
where in the present case petitioner has been acquitted by this Court and
therefore in the light of the aforesaid judgment again the order of dismissal is
bad in law. This Court in the case of Ramratan Tiwari (5upra) has directed
reinstatement on account of acquittal by Division Bench of this Court. In the
case of State of MP. Vs. Hazarilal .(supra) workman was terminated on
account of involvement in a-criminal case though he was acquitted and his
reinstatement was ordered by the Labour Court, the same has been upheld.

12. Resultantly, this Court is of the considered opinion as the order of
punishment is not based upon any departmental enquiry, and as no reason has
been recorded by any Disciplinary Authority under 19 of 1965, the impugned
order which has been passed even after acquittal of the petitioner, is bad in law.

13. Resultantly, order dated 13/02/2010 (Annexure A-8) and order dated _
12/10/2010 (Annextire A-15) are hereby set aside. The respondents are directed
to reinstate the petitioner forthwith in service. So far as the amount of backwages
are concerned, as the petitioner is already receiving the pension, this Court is of
the opinion that the amount paid towards pension shall be adjusted towards back
wages, however other terminal dues other then pension shall be recovered by the -
employer, from the petitioner. The petitioner shall be entitle to all consequential
benefits except back wages. The period during which petitioner was under
suspension and the period during which the petitioner was not in job, shall be
treated period as spent on duty for all purposes, except for payment of salary. He
shall be entitled for notional fixation of salary.

14, With the aforesaid petition stands allowed. No order as to costs.

Petition allowed,
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~ WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 7772/2014 (Indore) decided on 28 October, 2014

DINESH KADAM ...Petitioner
Vs. :
STATE OF M.P. & anr. ...Respondents

Service Law - Police Regulations, M.P, Regulations 238 & 241
-Termination on basis of conviction - Petitioner employee of police
department as head constable - Terminated from service due to
‘conviction under Section 388 of IPC - Conviction suspended in Criminal
Appeal - Held - Criminal Appeal is still pending - No interference on
the order of dismissal - Admission declined.  (Paras 3,4, 11.& 14)
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Cases referred :

(1995) 2 SCC 513, (2007) 1 SCC 673, 2000 (2) MPLJ 100, 2003
(1) MPLJ 296, (2004) 4 SCC 697.

L.C. Patne, for the petitioner. .
Mukesh Parwal, Dy. G.A. for the respondent/State.

ORDER

S.C. SHARMA, J. :- The petitioner before this Court is an employee
of the Police Department who was serving on the post of Head Constable
was convicted by an order dated 30.03.2009 by the Il Additional Sessions
Judge, Khargone for commission of an offence under Section 388 of IPC. He
has been sentenced to undergo R.I. for 5 years with a fine of Rs.10,000/-.

2. In the criminal case, the facts reveal that a demand of bribe was made
by the present petitionerto the tune of rs.25,000/-. A person was threatened
by the petitioner that he will be involved in a criminal case of rape in case he
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does not pay sum of Rs.25,000/-. The person who was threatened ultimately
committed suicide on account of the pressure exerted by the present petitioner
as stated in the order dated 14.05.2009, Annexure P-4. In these circumstances,
he has been convicted by the learned trial Court.

3. The petitioner has preferred an appeal against the order of conviction
Cr.A.N0.397/2009 and on 16.04.2009 suspension has been stayed. On
29.06.2009, this Court on hearing the matter on 1. A.No.2940/2009 has held
that because suspension has been stayed application for staying the conviction
also deserves to be allowed and the same has been allowed.

4. Shri Patne learned counsel has also drawn the attention of this Court
towards the order dated 13.05.2010 passed in the writ petition preferred by
the petitioner against the order dated 14.05.2009 by which the petitioner has
been dismissed on account of his conviction. In the aforesaid writ petition
which was finally disposed of, the respondents were directed to decide the
petitioner's representation against the termination keeping in view the order
staying the conviction. The respondents have passed an order dated
09.07.2010 Annexure P-7 and Superintendent of Police has observed that as
the petitioner has been dismissed on account of conviction, he cannot be
reinstated back in service.

5. Shri Patne vehemently argued before this Court that once conviction
has been stayed, necessary consequences of reinstatement back in service is
inevitable. He places reliance upon a judgment of the Apex Court in the case
of Rama Narang Vs. Ramesh Narang reported in (1995) 2 SCC 513. The
aforesaid case was a case relating to Section 120-B, 420 read with Section
114 of IPC and it was on account of some dispute in respect of a Company
_incorporated under the Companies Act, 1956. Paragraph 19 of the aforesaid
judgment reads as under:-

19. That takes us to the question whether the scope of Section
389(1) of the Code extends to conferring power on the
Appellate Court to stay the operation of the order of conviction.
As stated earlier, if the order of conviction is to result in some
disqualification of the type mentioned in Section 267 of the
Companies Act, we see no reason why we should give a narrow
meaning to Section 389(1) of the Code to debar the court
from granting an order to that effect in a fit case. The appeal
. under Section 374 is esséntially against the order of conviction
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because the order of sentence is merely consequential thereto;
albeit even the order of sentence can be independently
challenged if it isharsh and disproportionate to the established
guilt. Therefore, when an appeal is preferred under Section
374 of the Code the appeal is against both the conviction and
sentence and therefore, we see no reason to place a narrow
interpretation on Section 389(1) of the Code not to extend it
to an order of conviction, although that issue in the instant
case recedes to the background because High Courts can
exercise inherent jurisdiction under Section 482 of the Code
if the power was not to be found in Sectjon 389(1) of the
Code. We are, therefore, of the opiriion that the Division Bench
of the High Court of Bombay was not right in holding that the
Delhi High Court could not have exercised jurisdiction under
Section 482 of the Code if it was confronted with a situation
of there being no other provision in the Code for staying the
operation of the order of conviction. Ina fit case if the High
Court feels satisfied that the order of conviction needs to be
suspended or stayed so that the convicted person does riot
suffer from a certain disqualification provided for in any other
statute, it may exercise the power because otherwise the
damage done cannot be undone; the disqualification incurred
by Section 267 of the Companies Act and given effect to
cannot be undone at a subsequent date if the conviction is set
aside by the Appellate Court. But while granting a stay of{sic
‘or) suspension of the order of conviction the Court must
examine the pros and cons and if it feels satisfied that a case is
made out for grant of such an order, it may do-so and in so
doing it may, if it considers it appropriate, impose such
conditions as are considered appropriate to protect the interest
of the shareholders and the business of the company.

6. The contention of the learned counsel is that this Court is competent
to stay the conviction also and once the conviction has been stayed by this
Court, the reinstatement of the petitioner is inevitable. He has also placed
reliance on another judgment of the Apex Court in the case of Ravikant S.
Patil Vs. Sarvabhouma S.Bagali (2007) 1 SCC 673. His contention is that
the Apex Court in the aforesaid case has held that once the conviction is
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stayed the disqualification arising out of conviction would also cease to operate
and therefore once conviction is stayed by this Court, the petitioner should be
reinstated back in service.

7. Learned counsel has also placed reliance on a judgment in the case of
Jamuna Prasad Mool Chandra Jaisani Vs. Shikha Dubey, Collector, Harda
2000 (2) MPLJ 100 wherein this Court while dealing with a contempt petition
held that in case conviction is stayed, necessary consequences follow. The
last judgment over which reliance has been placed upon is in the case of
Jamna Prasad Vs. State of M.P. and others reported in 2003 (1) MPLJ
296. Paragraph 8 of the aforesaid judgment reads as under:-

“What emerges out of the aforesaid discussion is that
Appellate Court and Revisional Court can, in exercise of power
under Sections 389(1)/482, Code of Criminal Procedure,
1973, stay the execution of sentence or order capable of
execution but stay of conviction can be passed in exceptional
cases after Court carefully examines the conduct of accused,
facts of the case and possible ramifications or avoiding
irretrievable consequences. However, in both the cases, the
conviction and sentence cannot be effaced. It is the irretrievable
consequence in the former case and execution of sentence in
the latter case which can be stayed. Withregard to Government
servant, competent authority can terminate the services after
conviction by criminal Court. Stay of execution of sentence
will not debar it from doing so unless conviction is also stayed
in exercise of power in light of principles laid down by the
Apex Court in K.C.Sareen’s case (Supra). Further, on
termination order having been passed, master and servant
relationship terminates and filing of appeal and stay of execution
of sentence do not revive it. He cannot be taken to be under
suspension from the date of termination following conviction
by trial Court till the date of judgment by the Appellate Court.
Therefore, he would not be entitled to claim subsistence
allowance for this period.”

8. This Court has carefully gone through the aforesaid judgment. It is
true that in some of the cases conviction has been stayed by the Apex Court
and by some of the High Courts. In the present case the petitioner's sqrvices
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were put to an end as he was involved in a criminal case and has been sentenced
by the trial Court. He was certainly involved in a heinous offence which
allegedly resulted in death of a person who-paid the bribe partially and did not
make the full payment and on account of conviction the petltloner was dismissed
from service by orderdated 14.05.2009. The order passed n Cr.A.No.397/
2009 dated 29.06.2009 reads as under:-

“Shri Vivek Singh, Advocate appears for the appellant.
Respondent by Shri Mukesh Parwal Panel Lawyer.

Heard on I.A.N0.2940/2009, which is an application
for suspension of conviction.

Learned counsel for the appellants submits that the
appellants are government servant and the jail sentence has
already been suspended by this Court vide order dated
16.04.2009. Hence, the application is allowed. Accordingly,

_ keeping in view the facts and circumstances of the case
conviction of appellants is also suspended.

C.C.as perrules.

(N.K.Mody)
J udge

9. This court has carefully gone through the order suspendmg the
conviction. However, the fact remains that the petltloner s termination was
prior to the aforesaid order.

10.  The Apex Court in the case of Deoraj Vs. State of Maharashtra
and others (2004) 4 SCC 697 in paragraph 12 has held as under:-

“12. Situations emerge where the granting of an interim relief
would tantamount to granting the final relief itself. And then
there may be converse cases where Withﬁolding of an interim
relief would tantamount to dismissal of main petition itself; for,
by the time the main matter comes up for hearing there would
be nothing left to be allowed as relief to the petitioner though
all the findings may be in his favour. In such cases the availability
of a very strong prima facie case ___ of a standard much
higher than just prima facie case, the considerations of balance

;u

I
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of convenience and irreparable injury forcefully tilting the
balance of case totally in favour of the applicant may persuade
the Court to grant an interim relief though it amounts to granting
the final relief itself. Of course, such would be rare and
exceptional cases. The Court would grant such an interim relief
only if satisfied that withholding of it would prick the conscience
of the Court and do violence to the sense of justice, resulting
in injustice being perpetuated throughout the hearing, and at
the end the Court would not be able to vindicate the cause of
justice. Obviously such would be rare cases accompanied by
compelling circumstances, where the injury cémplained of is
immediate and pressing and would cause ¢xtreme hardship.
The conduct of the parties shall also have to be seen and the
Court may put the parties on such terms as may be prudent.”

11.  Inthelight of the aforesaid judgment, the present case is certainly not
an exceptional case, nor it is arare case in which termination can be stayed.
In the matter of termination, the relationship of employer and employee comes
to an end and the question of grant of interim relief does not arise. In the
present case the Criminal Appeal is still pending. He was dismissed from
service on account of his conviction and the criminal appeal has hot been.
decided so far and therefore this Court is of the considered opinion that the
Superintendent of Police was certainly justified in passing the order dated
14.05.2009, keeping in view the peculiar facts and circumstances of the case.

12.  The statutory provisions governing the service conditions of employees
serving under the Police Department are subject to Police Regulations which
is having a statutory force. Regulations 238 and 241 reads as under:-

«238. Conviction in criminal offence.— When a Police officer
has been sentenced by the Trial Court to rigorous imprisonment
upon conviction of a criminal offence, he shall be dismissed
from the force:

Provided that if his offence was not of a serious or disgraceful
nature, and the imprisonment has not been so prolonged as to
be of itself degrading, it shall be in the discretion of the
Inspector— General 1o allow his retention in the force.

241 Cases of acquittal.- Whena police officer has been tried

{

A e
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and acquitted by a criminal court, he must as a rule be reinstated.
He may not be punished departmentally when the offence for
which he was tried constitutes the sole ground of punishment.
If, however the acquittal, whether in the court of original
jurisdiction or of appeal, was based on technical grounds, or
if the facts established at the trial show that his retention in
Government service is undesirable, the Superintendent may
take departmental cognizance of his conduct, after obtaining
the sanction of the Inspector— General.”

13. The aforesaid Regulations make it very clear that in case the police
officer is convicted, he has.to be dismissed from service. The aforesaid
statutory provisions of law also makes it very clear that in case of acquittal,
reinstatement cannot be done in a mechanical manner and discretion is given
to the Superintendent of Police to take proper action, keeping in view the
nature of acquittal.

14.  Resultantly, this Court does not find any reason to interfere with the
order of dismissal as well as the order dated 14.05.2009 passed by
Superintendent of Police. The admission is accordingly declined.

However, it is made clear that in case the petitioner is acquitted in the
ctiminal case, he shall be free to approach the employer by filing an appropriate
application. )

C.C.as perrules.
Order accordingly.

LL.R. [2015] M.P., 1223
WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P. No. 309/2014 (Jabalpur) decided on 28 October, 2014
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Vs.
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Constitution - Article 300-A - Municipal Corporation Act, M.P.
(23 of 1956), Sections 305 & 306 and Bhumi Vikas Niyam, M.P. 2012,
Rule 61 - Power to regulate line of buildings - Demolition of buildings
without initiating acquisition proceedings and without payment of
compensation - Petitioners not ready and willing to surrender their lands
in favour of Corporation therefore, reliance placed by respondents on Rule
61 of Rules 2012 is misplaced - Corporation cannot be permitted to take_
possession of properties of petitioner unilaterally - Power of Eminent
Domain can be exercised only after payment of compensation - Corporation
cannot be permitted to take possession without acquiring the property.
and payment of compensation - Petition allowed. - (Para 9)
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(2004) 4 SCC 79, (1998) 2 SCC 343, (2011) 10 SCC 404, (2013)
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Sanjay Agrawal, Vivek Rusia, Sidharth Gupta, K.L. Gupta and
Ashish Giri, for the petitioners.

Vijay Pandey, Rajneesh Upadhyay and Aditya Khandekar, for the
respondents.

ORDER

ALOK ARADHE, J. :- In this bunch of writ petitions the sole issue
which arises for consideration is whether the action of Municipal Corporation,
Bhopal in taking possession of the lands and demolishing the buildings of the
petitioners without acquurig the same and without even making payment of
compensation to them, can be sustained in the eye of law, therefore, the writ
petitions were heard analogously and are being decided by this common order
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In this bunch of writ petitions, the petitioners inter alia have assailed
the validity of the action of the Municipal Corporation, Bhopal (in short 'the
Corporation') in demolishing, dismantling and taking action against the lands
and buildings, of which the petitioners are owners. The-petitioners also seek a
direction to the Corporation to resort to the land acquisition proceeding in
accordance with Jaw. In order to appreciate the grievance of the petitioners,
few facts need mention which are stated infra.

2. Under the Jawaharlal Nehru National Urban Renewal Mission, the
Central Government has sanctioned a scheme called as Bus Rapid Transit
System for improvement of public transport system to avoid hazardous traffic
in the city of Bhopal. The Central Sanctioning and Monitoring Commitiee (in
short 'the committee”) constituted under the Ministry of Department of Urban
Development Central Government in its 14th meeting dated 10.11.2006
sanctioned a sum of Rs.237.76 crores for the city of Bhopal for construction
of Bus Rapid Transit System from Bairagarh to Misrondh. Thereafter the
committee in its subsequent meetings which were held on 1.7.2011 and
20.9.2013 revised and enhanced the sanctioned amount by Rs.121.50 Crores
and Rs.82.76 Crores, respectively. It is not in dispute that for the purpose of
implementation of the scheme in qucstlon the Corporation is working as nodal
agency. After sanction of the scheme by the committee of the Ministry of
Urban Development, the National Highway Authority of India entered into an
agreement with the Municipal Corporation, Bhopal on 22.9.2009 and handed
over the part of road which is covered by the proposed Bus Rapid Tran51t
System corridor.

3. The Corporation carried out survey of the road in Bhopal city
scientifically and proposed complete route rationalization plan which was duly
approved by the State Government and the routes were notified as per the
said plan by the State Transport Authority. The petitioners are residents of
Bhopal and are owners of the lands/houses which are situate adjoining the
National Highway Number 12 which connects Bhopal to Hoshangabad. The
officers of the Corporation on or about 4.1.2013 visited the lands/houses of
the petitioners along with bulldozers and JCB machines and started digging
the lands and demolishing the various structures standing parallel to National
Highway Number 12 starting from Habtbganj Naka. The aforesaid exercise
was undertaken by the officers of the Corporation without acquiring the lands
of the petitioners. In the aforesaid factual backdrop, the petitioners have
approached thlS Court. .
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4. Learned counsel for the petitioners submitted that the Corporation
has no authority in law to take possession of the lands/ houses belonging to
the petitioners forcibly, without even taking recourse to acquisition proceeding,
It is further pointed out that Sections 55 and 56 of the M.P, Nagar Tatha
Gram Nivesh Adhiniyam, 1973 (in short 'the 1973 Act') contains the provisions
for acquisition of the lands for public purpose. It is further submitted that the
impugned action of the respondents in forcibly dispossessing the petitioners
from their properties is violative of Article 300-A of the Constitution of India.
It is also urged that rule 61 of the M.P. Bhumi Vikas Niyam, 2012 (in short
'the 2012 Rules") applies to a case where the owner surrenders the land/plot
on his own volition and in the instant case, the petitioners are not willing to
surrender their properties on their own volition. In support of their submissions,
learned counsel for the petitioners have placed reliance on the decision of the
Supreme Court in R. L. Jain v. DDA and Others, (2004) 4 SCC 79.

5. On the other hand, learned counsel for the respondents submitted that’
no objection was preferred by the petitioners with regard to the draft
development plan which was prepared sometime in the year 2005, It is further
submitted that the proposed width of the road is 60 metres and at the time of
preparation of development plan, objections and suggestions were invited :
. from the aggrieved persons. However, the petitioners failed to submit any
objection therefore, they have no locus to submit any objection at this point of
time. Learned counsel for the respondents while referring the Sections 305
and 306 of the M.P. Municipal Corporation Act, 1956 (in short 'the 1956
Act') submitted that the Corporation is ready and willing to compensate the
petitioners in terms of rule 61 of the 2012 Rules by allowing the additional
floor area calculated twice the area of the plots in question. In support of their
submissions, learned counsel for the respondents have placed reliance on the
decision in Mayank Rastogiv. V.K. Bansal and Others (1998) 2 SCC 343.

6. I have considered the respective submissions made by learned counsel
for the parties. Section 55 of the 1973 Act provides that the land needed for
the purpose of town development scheme shall be deemed to be a land needed
for a public purpose within the meaning of the Land Acquisition Act, 1894.
Section 56 of the 1973 Act deals with acquisition of land for town and country
development authority and provides that the guthority may at any time after
the date of publication of the final town development scheme under Section
50 but not later than three years therefrom proceed to acquire by agreement
the land required for the implementation of the scheme and on its failure so to
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acquire, the State Government may, at the request of the authority proceed to
acquire such land under the provisions of the Land Acquisition Act, 1894 and
on payment of compensation awarded under the Act and any other charges
incurred by the State Government in connection with the acquisition, the land
shall vest in the Authority subject to such terms and conditions as may be
prescribed. Section 305 (1) of the 1956 Actreads as under:

"305. Power to regulate line of buildings: - (1) Ifany part of
a building projects beyond the regular line of a public street,
either as existing or as determined for the future or beyond the
front of immediately adjoining buildings the Corporation may-

(a)  ifthe projecting part is a verandah, step or some other
structure external to the main building, then at any time, or

(b).  Ifthe projecting part is not such external structure as-
aforesaid, then whenever the greater portion of such building
or whenever any material portion of such projecting part has
been taken down or burned down or has fallen down,

require by notice either that the part or some portion of the
part projecting beyond the regular line or beyond the front of
the immediate adjoining building, shall be removed, or that
such building when being rebuilt shall be set back to or towards
the said line or front; and the portion of land added to the
street by such setting back or removal shall henceforth be
deemed to be part of the pubhc street and shall vest in the
Corporation:

Provided that the Corporation shall make reasonable
compensation to the owner for any damage or loss he may

_ sustain in consequence of his building or any part thereof being
set back."

Sub-sections (1) and (2) of Section 306 of the 1956 Actwread asunder:

"306.Compensation: -(1) No compensation shall be claimable
by an owner for any damage which he may sustain in
consequence of the prohibition of the erection of any building.

(2) The Corporation shall make reasonable compensation to
the owner for damage or loss which he may sustain in
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consequence of the prohibition of the re-erection of any building
or part of a building except in so far as the prohibition is
necessary under any rule or byelaw:

v Provided that the Corporation shall make full compensation to
the owner for any damage he may sustain in consequence of
his building or any part thereof being set back unless fora
period of three years or more immediately preceding such
notice the building has by reason of its being in a ruinous or
dangerous condition become unfit for human habitation or
unless an order of prohibition issued under Section 286 has
been and still is in force in respect of such building."

7. Thus, even under the provisions of the 1956 Act, the Corporation is
under an obligation to make reasonable compensation to the owners for any
damages or loss which may be sustained by them in conseqiience of their
buildings or any part thereof being set back. Note (1) appended to rule 61 of
the 2012 Rules is reproduced below for the facility of reference:

"(1) In case where the owner surrenders a portion of his plot/
land and vests its ownership in the Government/Authority for
public purpose, an additional floor area calculated adding twice
the area of plot/land surrendered by him may be allowed in
the remaining area of the plot/land in lieu of the monetary
compensation.”

8. In State of Haryana v. Mukesh Kumar and Others, (2011) 10 SCC
404, the Supreme Court has held that right to property is not only the
constitutional or statutory right but also a human right. Similarly, the Supreme
‘Court in the case of Tukaram Kana Joshi v.. Maharashtra Industrial
Development Corpordtion and Others, (2013) 1 SCC 353 has held that
_ even after right toproperty ceased to be a fundamental right, possession of
the property of a citizen can be taken only in accordance with law as per the
mandate contained in Article 300-A of the Constitution of India. In Coffee
Board, Karnataka, Bangalore v. Commissioner of Commercial Taxes,

Karnataka and Others, AIR. 1988 SC 1487 it has been held that power of
eminent domain can be exercised upon making just compensation.

9. In the instant case, admittedly, the respondent Corporation has neither
initiated any proceeding for acquisition of the land/property of the petitioners
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nor has paid any compensation to them. Reliance placed by learned counsel
for the respondents on rule 61 of the 2012 Rules is misplaced as the same
applies to the case of a person who on his own volition surrenders the property
to the Authority. In the present case, the petitioners are not ready and willing -
to surrender their lands/properties in favour of the Corporation therefore, by -
unilaterally invoking rule 61 of the 2012 Rules the Corporation cannot be

.permitted to take possession of the properties of the petitioners which would

tantamount to violation of Article 300-A of the Constitution of India. The

power of 'Eminent Domain’ is in the nature of compulsory purchase of the

property of the citizen for the purpose of applying to the public use. [See:

Advanced Law Lexicon, 3rd Edition by R, Ramanatha Aiyar] This power can
be exercised subject to payment of compensation as has been held in the
case of Coffee Board (supra). For this reason in all the relevant provisions of
lawi.e. the 1973 Act, 1956 Act as well as the 2013 Act, provisions for making
payment of compensation to the person whose property is being acquired,
have been incorporated. Therefore, the Corporation cannot be permitted to
take possession of the lands in question without acquiring the same and without
making payment of compensation. The Corporation has no right to take
possession of the lands/houses of the petitioners, save by authority of law. A
democratic polity like ours is governed by Rule of Law and the State.cannot
be allowed to deprive a citizen of his property without adhering to Law. The
deprivation of immovable property would amount to violation of Article 21 of
the Constitution of India. The decision in Mayank. Rastogi (supra) on which

reliance has been placed by the respondents is of no assistance to them in the
present fact situation as the same deals with the issue whether a person who

has not submitted any objection to the change of land use can subsequently
be permitted to raise an objection in this regard. Admittedly, the Corporation
has not initiated any proceeding for acquisition of lands/houses in question
therefore, it is not necessary for this Court to deal with the issue whether the
acquisition should take place under the Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013
or under the provisions of the M.P. Municipal Corporation Act, 1956.
However, the respondents are restrained from taking possession of the land/
houses of the petitioners without acquiring the same in accordance with law.

10.  Accordingly, the writ petitions are disposed of on above terms.

Petition disposed of.
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‘ WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice & Mr Justice
Alok Aradire
W.P. No. 11695/2014 (PIL) (Jabalpur) decided on 5 November 2014

DIGVIJAY SINGH - ' ' ... Petitioner
Vs.- ' '
STATE OF M.P. & ors. ... Respondents

(Alongwith W.P. No. 12196/2014 (PIL), W.P. No. 12386/2014 (PIL), W.P.
No. 12392/2014 (PIL), W.P. No. 12431/2014 (PIL), W.P. No. 13475/2014
(PIL), W.P. No. 13868/2014 (PIL) & W.P. No, 6385/2014). |

A. Constitution - Article 226 andAdvocatesAct ( 25 0f 1961),
Section 30 - Common Advocate - One Lawyer appearing for all the wings
of State namely, State Government, Home Department, STF and VYAPAM
- There is no conflict of interest among the four wings - Appearance of
common Advocate in no way affects the merits of investigation done by
STF or its impartiality and independence - Performance of Advocate in the
Court is also proper - Merely because one law officer is appearing would
not necessarily lead to a presumption that he would share the vital
information pertaining to investigation of cases to persons from other
departmerit - Objection rejected. (Paras 64 to 72)
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B. Constitution - Article 226 - Transfer of investigation to
CBI - Special Investigation Team constituted consisting of a former
High Court Judge as Chairman and former IPS not below the rank of
A.D.G. Police and former IT professionals - SIT shall supervise the
investigation of all criminal cases concerning PMT-VYAPAM - SIT

N
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can issue instructions to Head of STF - Any information or
representation regarding investigation entrusted to STF shall be
submitted to the Chairman SIT who aftér due scrutiny may take
necessary follow up action including issue of instructions of Head of
STF - All logistic support to SIT shall be provided by the State - None
of the officials of STF who are investigating PMT VYAPAM case shall
be transferred or shall be entrusted with any other additional work -
The entire material whether it is in favour of accused or against
prosecution be made part of charge-sheet unless the confidentiality
and privilege is claimed in respect of any confidential document - STF
shall record the statement of every petitioner who is interested in
getting their statements recorded - STF to keep close watch on print
and electronic media. (Para 99)
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C. Constitution - Article 226 - Transfer of investigation to
CBI - Maintainability of Writ Petition - No further communication,
representation, Public Interest Litigation, application or writ petition
can be filed or will be entertained by Court concerning investigation of
PMT VYAPAM examination scam crnmnal cases assigned to STF
unless routed through SIT (Para 99)
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. Shekhar Sharma and Sanjay Kumar Patel, for the petltloner in W.P.

No. 12431/2014 (PIL).

Siddharth Seth and Shailendra Kumar Pandey, for the petitioner in
W.P. No. 13475/2014 (PIL).

Adwait Fouzdar, for the petitioner in W.P, No. 13868/2014 (PIL).

L. Nageshwar Rao, R.D. Jain, A.G. with Samdarshi Tiwari, G.A.,
Swapnil Ganguly, Dy. G.A., Saurabh Mishra & Shivraj G, for the
respondent/State & STF.

Abhinav Kumar Shukla and Aditya Khandekar, for the respondent
- Professional Examination Board.

Ravindra Kumar Gupta, for the proposed interveners in W.P. No.
11695/2014 (PIL), W.P. No. 12386/2014 (PIL) and W.P. No. 12431/2014

(PIL).
ORDER
The Order  of the Court was  delivered by :

A.M. KHANWILKAR, J. :- This common judgment is rendered in.all these
matters, as similar points arise for consideration. Except the suo motu

W
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proceedings, Writ Pctltlon No 6385/2014, all other petitions are filed by
private persons as Public Interest Litigation, inter alia, praying for a direction
to-withdraw the investigation of the criminal cases commonly known as PMT
VYAPAM Examination Scam cases from the Special Task Force (hereinafter
referred to as the “STF”) constituted by the State of Madhya Pradesh; and
instead entrust the same to an independent Investigating Agency, namely,
Central Bureau of Investigation (hereinafter referred to as the ‘CBI”). This
very relief was considered by the Division Bench of this Court (one of us,
namely, Justice A.M. Khanwilkar, Chief Justice was member of that Bench),
in Writ Petition 15186/2013 (Awashesh Prasad Shukla vs The State of
Madhya Pradesh and others) and other companion matters, which were
disposed of by a common judgment dated 16th April, 2014. In that judgment,
the Division Bench rejected the prayer for transferring the investigation of
subject cases to CBI, whereas it found that the investigation of those cases
was entrusted by the State Government to STF keeping in mind the sensitivity
and the gravity of the issues. Further, although STF was part of the Home
Department of the State Government, yet the officials of the STF dealing with
the investigation of those cases were not only experienced and well qualified
persons, but, also having a track record of being-independent officers. The
Court further found that the investigation already done by the STF of those
cases was proper and was proceeding in right direction. Nevertheless, the
Court to re-assure itself, in larger public interest, deemed it proper to monitor
the investigation. That judgment deals with every singular criticism made by
the petitioners about the manner in which the cases were entrusted to STF
and also the ability of the STF to handle investigation of such serious cases.

2. We have been informed across the Bar by the counsel appearing for

‘the respective parties in these new set of petitions filed as Public Interest
- Litigation that the said decision has not been assailed by anyone before the

Supreme Court. In that sense, it may not be possible for us to examine the
same issues or factual aspects, which were subject matter of earlier
proceedings; as the findings of this Court on those matters have attained finality.
Rather, the findings recorded in the previous judgment will bind this Court
and it may not be open for us to disregard the same in absence of any request
for review of the said decision or for reconsideration of the legal principles
stated therein merely because these fresh set of writ petitions have been filed.
Thus understood, the scope for examining the self same relief for transfer of
investigation to another independent Investigating Agency, namely, CBI, can
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be considered only if the petitioners are in a position to substantiate inertia or
acts of commission and omission of the STF during the 1nvest1gat10n ofthe
stated cases subsequent to the earlier decision.

3. Realizing this position, counsel appearing for the peﬁtioners, essentially,
adverted to the matters, which unfolded after April 16, 2014, to impress upon
us that now the time has come to transfer the investigation to independent
[nvestl gating Agency, namely, CBI.

4. Notably, the petitioner in the first petition (ert Petition No. 11695/
2014) had first addressed a communication dated 1st July, 2014, to the Chief
Justice of this Court. That was listed before the Court on 7th July, 2014, as a
Letter Petition. It was disposed of with liberty to the petitioner to file a formal
petition, if so advised. Accordingly, he has elected to file this petition on 30/7/
2014, which is within three months after the earlier judgmient was rendered on
April 16, 2014. Indeed, the last amongst the writ petitions filed by the private
persons was filed on 4/9/2014. Further, these petitions have been filed by
persons, who are in public life and are actively associated with one or the
other political party, opposed to the ideology of the political party in power in
the State. But, as these petitions have been filed in public interest; and, more
particularly because.the Court itself has decided to monitor the investigation
by STF in public interest, without giving much significance to the status and
the intention of the petitioners before us, in larger public interest, we would
not mind examining the issues raised by them to ascertain - whether the
credibility of the STF has shaken'or has become doubtful because of the
subsequent acts of commission and omission of its offimals in any manner, as
mentioned by these petitioners.

5. We may now advert to the submissions made by the counsel for the
respective petitioners. The arguments were opened by Shri K.T.S. Tulsi,
learned Senior Advocate. Incidentally, he had argued the leading writ petition
even in the first round of Public Interest Litigations disposed of by common
judgment dated 16th April, 2014. He was, therefore, conscious of the fact
that it was not operi for him to reagitate the same issues in the present set of
petitions filed as Public Interest Litigation, merely because the petitioners are
different. He first relied on the order passed by VYAPAM dated 6th May,
2014 (Annexure P/34, in Writ Petition No.11695/2014 at page 358) and
contended that VYAPAM did not take action against two candidates and
excluded roll numbers of those two candidates. This was done because the

s
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candidates were none other than the children of Member of Legislative
Assembly of Bhartiya Janata Party (BJP). He invited our attention to the
- schedulé appended to the said order to buttress his submission.

6.  Learned counsel then relied on the news item dated 29th June, 2014
(Annexure P/14) in W.P. No.11695/2014 at page 232), published in
newspaper ‘Nation’. The headline of the said news itemTeads - “Cops, RSS
offer different reasons to give ‘clean chit’ to Sudarshan, Soni”. This news
item refers to the statement given by the Police of Madhya Pradesh. According |
to him, when the Court was monitoring the investigation, STF ought to have
eschewed from giving any such information or opinion, which inevitably
undermines the authority of the Court. In any case, until filing of final charge-

" sheet and completion of the investigation, it was not open to STF to give

clean chit to anyone involved in the offence. Further, it is intriguing that even

though the DGP was not part of the STF team, yet he could give the reported
statement. That pre-supposes that the officials of STF were reporting to their
superiors in the Home Department/Police Department. Thus, the investigation
of subject cases by STF was not fully insulated. Besides, there was possibility
of pressure being exerted on STF officials from their higher-ups outside STE.

Further, it is possible that the investigation done by STF was controlled by

the superiors in the Home Department/Police Department of the State,

7. It was contended that considering the fact that the crime was a serious
one and the possibility of involvement of someone from the office of the Chief
Minister and the Governor, the present and former Minister of the State or
the Minister at the Centre cannot be ruled out at this stage. Hence, it may not
be in public interest to allow the STF to continue with the investigation of
such matters. He then invited our attention to the memorandum of statement
dated 27th November, 2013 (Annexure P/14 at page 231, in Writ Petition
No0.11695/2014), of one Mihir Kumar Choudhary named as an accused in
Crime No.15/2013 recorded under Section 27 of the Evidence Act. According
to the learned counsel, the aforesaid statement indicates complicity of Shri
Sudarshan in the commission of the alleged offence. Inspite of that, the STF
and the DGP have gone on record to give a clean chit to that person, even
before the conclusion of investigation of that crime.

8. ° It was then urged that the recent incident of death of one Dr. D.K.
Sakalle, Dean of Netaji Subhash Chandra Bose Medical College, Jabalpurin
suspiqious circumstances was a part of the larger conspiracy in commission
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of crime concerning VYAPAM examination scam cases investigated by the
STF. Nevertheless, the State Government thought it appropriate to accord
consent for investigation only into that episode by CBI. That fact has been
published in newspaper “M.P. Online News” (Annexure P/13 at Page 227, in
W.P.No.11695/2014). Shri Tulsi argued that if the suspicious circumstances,
in which the death had occurred, is a part of larger conspiracy and was to be
investigated by CBI, it is preposterous that STF is allowed to investigate the
theory of larger conspiracy. In the context of this submission, we had called
upon the learned Advocate General to ascertain whether the said Dr. Sakalle,
Dean of Netaji Subhash Chandra Bose Medical College, Jabalpur was either
a witness or a suspect in any of the crimes investigated by STF so as to enable
us to appreciate the argument of Shri Tulsi, learned Senior Advocate that the
suspicious circumstances of death of Dr. Sakalle was a part of larger conspiracy

in the crimes known as PMT VYAPAM examination scam cases. The

unambiguous response given, is that, Dr. Sakalle was neither a witness nor a
suspect in any of the crimes investigated by STF.

9. Shri Tulsi, learned Senior Advocate then relied on the communication
sent by CBI dated 10th September, 2014 {(Annexure P/14 at page 111, of the

.return). It mentions that the CBI examined the matter and found that no criminal
case has been registered in respect of death of Late Dr. D.K. Sakalle, Dean;
Netaji Subhash Chandra Bose Medical College,' Jabalpur. The said
communication further notes that only proceeding under Section 174 of Cr.P.C.
has been resorted to by the local police. Relying on these observations, Shri
Tulsi, learned Senior Advocate argued that inspite of the seriousness of the
case, neither the local police nor the STF or for that matter the State:
Government was keen to take initiative to register FIR. Instead, the Authorities
were content by resorting to inquest proceeding enquiry under Section 174 of
Cr.P.C. This reinforces the apprehension about the lack of sincerity and
commitment of the respondents and STF, in particular, in the investigation of
the subject crimes.

10.  ShriTulsi, learned Senior Advocate then relying on the averments made
in paragraph 48 of the Return contended that STF not only played trick on the
public and resorted to sharp practice, but, also misled this Court and Paragraph
48 of the Return explains why the FIR was not registered in connection with
the incident of death of Dr. Sakalle.

11.  Relying on paragraph 49 of the Return and the observation in the

W
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previous judgment dated 16th April, 2014, Shri Tulsi, learned Senior Advocate
submitted that on the earlier occasion the Court was assured that investigation
of all the cases concerning examinations conducted by VYAPAM would stand
transferred to STF, but, without permission of the Court, merely supervision
of investigation of those cases has been entrusted to STF. To that extent,
respondents have overreached the Court and have failed to fulfil their
commitment given to the Court.

12. Shri Tulsi, learned Senior Advocate then relied on Press Release issued
through the Public Relation Officer (PRO) of the Police Headquarter, Madhya
Pradesh Jan Sampark Kaksha (at page 112, 113 and 114 of the Return,
Annexure R/5, R/6 and R/7). This document read with the concerned news
item would, according to Shri Tulsi, reveal that there was gross interference
with the investigation by the STF from the superiors in Police Headquarter.
Moreover, when the investigation by STF was underway, the. Police
Headquarter could not have given a clean chit to Chief Minister’s office; and
ifthe statement as released was on the basis of information given by the STF,
then it would necessarily follow that STF was sharing vital information relating
to investigation of the subject crimes, that too without taking prior permission
of the Court. That was a serious matter and would certainly undermine the
fairness and impartiality of such investigation.

13.  Shri Tulsi learned Senior Advocate relying on the averments in
paragraphs 25 (d), 50 and 52 of the Return would contend that it is more than
clear that STF was part and parcel of the State and was accountable to
superiors in Police Headquarter and the Home Department. Thus, it was not
an independent Investigating Agency. He further submits that situation has
been made worst by filing a common Return to oppose these writ petitions,
by different wings of the State having conflict of interest. It is further damaged
by one common counsel representing them. There was intrinsic conflict of
interest between the stand of the State Government and the STF, at least, in
relation to the question of impartial investigation of the subject crimes by STF.
According to him, therefore, it was eminently a fit case to transfer the
investigation to independent Investigating Agency, namely, CBI so as to instil
confidence in the public mind about the fairness and credibility of the
investigation of the crimes in question.

14.  He then submits that the principle of insulation of the investigation to
make it independent, has been compromised. He submits that the DGP whose
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statement has been mentioned in the Press Release be directed to file affidavit
to state whether the STF gave him access to the record of investigation of the
subject crimes or that he has not seen the same. Depending on the nature of
affidavit, the Court may have to initiate contempt action against the officials of
STF aswell as others who have interfered with the administration of justice.

15.  He further submits that the excel-sheet filed along with the charge-
sheet in the concerned crimes refers to 73 candidates. But, the Investigating
Agency has resorted to pick and choose attitude by naming only 20 candidates
as accused, 23 as witnesses and leaving out 30 others without giving any
explanation whatsoever. This i$ nothing short of perversity on the part of
Investigating Agency, reflecting on their credibility.

16.  To buttress the above submissions, he placed reliance on the decisions
in the case of Narmada Bai vs State of Gujarat ', Shahid Balwa vs. Union
of India and others*, Vineet Narain vs. Union of India and another’ and
Asharam Bapu vs. Union of India and others®.

17. MsIndira Jaisingh, learned Senior Advocate addressed us in Writ
Petition No.12386/2014 for the petitioner. She did not pursue the extreme
stand taken by Shri Tulsi. However, according to her, the reference made to
CBI to investigate the case of death of Dr. D. K. Sakalle in suspicious
circumstances, was only a farce. It was necessary for the State Government
to issue Notification under Section 6 of the Delhi Police Act before making
such reference. She then picked up the thread of the last argument made by
Shri Tulsi about the intrinsic conflict of interest of the different wings of the
State Government and yet having filed a common affidavit and that they were
illadvised to be represented by one Law Officer — Shri P.X. Kaurav, Additional
Advocate General. By this, she submits, it was not only a case of collapsing of
personalities of different entities who had hostile stand against each other but
also giving opportunity to share the vital information including about the contents
of the investigation through common Advocate. In a matter of this nature, it
would certainly undermine the fairness and independence of the Investigating
Agency (STF). According fo her, the Investigating Agency should have engaged
its own Advocate to completely insulate itself from the other wings of the
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State. She invited our attention to the reply-affidavit filed by VYAPAM in the
previous set of writ petitions, being Writ Petition No.15186/2013, to
substantiate that even in those proceedings common Law Officer appeared
for the respondents. In that, the affidavit filed on behalf of VYAPAM was
drawn and filed by Advocate P.K. Kaurav. He also appeared for the State
and the STF. She submits that as has been done by the Supreme Court in
cases of national importance, in public interest, even this Court ought to appoint
an'independent Public Prosecutor/Advocate to represent STF (Investigating
Agency), since the Court is already monitoring the investigation of the crimes -
in question.

18.  She,.however, in all fairness stated that she was.not opposed to
monitoring of the investigation by the Court in camera, if it was necessary to
do so while analyzing the contents of the investigation. But, as a rule, the
hearing of the suo-motu petition must be in open Court, as.is the practice
followed even by the Supreme Court in such matters.

19.  She submits that by filing of common affidavit for the different wings

of the State —~ Home Department, Police Headquarter; STF and VYAPAM —

the personalities af these entities have collapsed even though their interests

are hostile to each other. Further, from the tenor of the common reply filed by:
the respondents, it would appear that different wings of the State were wearing

the same hat and taking the same position.

20. Itwas pointed out that in the reply-affidavit filed in Writ Petition
No.15404/2013, VYAPAM had taken a stand on merits regarding the scam
and the matters which were engaging the attention of the Court concerning
those crimes. The officials of VYAPAM were under scanner and their activities
were under investigation by STF. It was also evident that the superiors in
Police Headquarter and Home Department were instructing STF. Thus, all of
them took a common stand to defend their separate actions. In law, on the
face of it, there was conflict of interest between these entities. She further
submits that filing of such common affidavit inspite of hostile interest of the
different wings of the State was nothing short of interference with the
administration of justice; and, more so, when this Court was monitoring the
investigation. It was also urged that the Investigating Agency must be
responsible only to the Court and none else and the Home Department of the
State could not have issued any instructions to the Investigating Agency.
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21.  She submits that since the Court was monitoring the investigation, the
STF should neither have interacted with any other wing of the Government
nor shared the information concerning the investigation to anyone, much less
without the permission of the Court.

22.  She further submits that although the decision in the previous round of
Public Interest Litigation has neither been challenged nor review thereof has
been sought, even so, it was open to her to contend that the Court should not
have disposed of those matters. Indeed, if those matters were kept alive, the
petitioners in those matters could have rendered meaningful assistance to the
Court, to point out the infirmities in the investigation and/or infirmities bordering
on doubting the credibility of the Investigating Agency. The registration of suo
motu proceeding pursuant to the same judgment was not enough. For, there
was no party appearing before the Court except the respondents who had
conflict of interest and yet were represented by a common Advocate. Moreover,
the position became still difficult as the Court was hearing those proceedings
in camera. For that reason, the Court ought to, at least, appoint an amicus
curiae to assist the Court and also to hear suo moru proceedings in open
Court.

23.  She further contended that since the issue regarding the credibility of -
STF was in public domain, the Court should not have gagged the media from
publishing the proceedings.

24.  Inher concluding submission, however, she contends that the best
option in the present fact situation is to transfer the investigation of all the
criminal cases under monitoring of this Court to CBI; and that the Investigating
Agency should be ordered to be represented by an independent Advocate of
eminence, to be appointed by the Court or, at best, by the Investigating Agency
itself and not the Law Officer of the State. She submits that the Court may
direct appointment of a Special Public Prosecutor; and, lastly, to appoint an
amicus curiae to assist the Court in monitoring the investigation. She submits
that even if the investigation was not transferred to CBI, she would be content
with investigation done by STF (existing Investigating Agency), but, under
monitoring of the Court and by appointing an amicus curiae to assist the
Court during such monitoring. She has reiterated that she is not opposed to in
camera hearing of the proceedings when the Court wants to analyze the contents
of the investigation record or to seek clarification in that behalf from the
Investigating Agency. She, however, prays that the petitions may not be finally
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disposed of on this occasion, but, should be kept pendmg for the Just outcome
of the case.

25.  To buttress the above submissions, she has reliec} on the decisions in
the case of Subrata Chattoraj Vs. Union of India and others® and Sahara
India Real Estate Corporation Limited and others Vs. Securities and

- Exchange Board of India and another®.

26.  Shri Vivek K. Tankha, learned Senior Advocate appearing for the -
petitioner in Writ Petition No.12392/2014, submitted three written'notes to
point out the fatal discrepancies in the investigation of the concerned cases
already done by the STF. These notes have been prepared on the basis of the
matefial culled out from the charge-sheets already filed by the STF in the
concerned crime against the named accused. The material, amongst others,
would indicate that the name of the Minister was.not mentioned in the excel-
sheet, however, no investigation has been done to ascertain who the Minister
was. He further points out that although the name of Ms Uma Bharti (who is
presently Cabinet Minister at the Centre) appears in the material already
available with the Investigating Agency, however, she has not been named as
an accused in any of these cases. Moreover, the Investigating Agency is
adopting the policy of pick and choose, as it mentions some of the candidates
as accused and some as witness. Those who spoke against the heavy weights
have been made accused and those who have not spoken about them have
beenmade witnesses. At least, this approach of the STF is noticeably consistent
and is a clear scar on the credibility of the Investigating Agency. He further '
points out that the record indicates that VYAPAM furnjshed information to
the Investigating Agency within two days. The material placed onrecord along
with the charge-sheet filed, makes no reference as to how VYAPAM could
furnish such voluminous information within two days frotn the date of
requisition. While adopting the arguments of the previous counsel, Shri Tankha,
learned Senior Advocate submits that the credibility of the Investigating Agency *
is under scanner and, therefore, in the larger public interest, it would be proper
to transfer the investigation to an independent Investigating Agency like CBL
Further, the investigation to be done by the newly appointed Investigating
*Agency should be monitored by the Court. He has joined in the submission of
the previous counsel that Special Public Prosecutor to represent the

5. 2014 (6) SCALE 593 =(2014) 8 SCC 768 (para 31)
6. (2012)10SCC 603
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Investigating Agency must be appointed by the Court, who is not a Law Officer
of the State; and, further, the Court must appoint someone ds amicus curiae
to assist the Court during the monitoring. He has placed reliance on the decision
of the Supreme Court in the case of Vineet Narain (supra)._

27.  Shri Rajendra Tiwari, learned Senior Advocate appearing for the
petitioner in Writ Petition No.11695/2014 has adopted the arguments of earlier
counsel and has additionally pointed out paragraph 49 and the affirmation
clause of the return fo contend that the facts stated in the return are not properly
affirmed and cannot be looked at and from the common affidavit filed, it is
amply clear that the State, STF and VYAPAM were acting hand in glove. It is

submitted that there is no mention in the affidavit that it was being filed in

consultation with all the wings of the State. Notably, this return affidavit has
been sworn by Ashish Khare, AIG, STF, Bhopal and Officer-in-Charge, who
is part of the STF team. This argument, in our opinion, would have been of
some significance if the affidavit was sworn by official from the other wing of
the State and if he had stated that he was filing the affidavit on the basis of
information derived from the record, which would mean that he has seen the
record in the office of the Investigating Agency. That is not the case on hand.
Moreover, the defect in the affirmation clause of the return, is a curable defect.

28.  As regards other matters on merits, Shri Tiwari, learned Senior
Advocate invited our attention to the memorandum statement of Mihir
Chotidhary, which was pointed out by Shri Tulsi, learned Senior Advocate as
well. He further invited our attention to the contents of the FIR in Crime No.20/
2013, which refers to the involvement of Ms Uma Bharti, but, she has neither
been named as an accused nor any investigation has progressed qua her so

far. The STF was going slow on that investigation for reasons bestknownto
it. According to him, since such high dignitary was involved, to instil public

faith in the investigation and to uphold the majesty of law, it was essential to
transfer the investigation to an independent Investigating Agency such as CBL
That was also necessary because the subject criminal cases have inter State
ramifications, inasmuch as, it is matter of record that the students who appeared
" in the examination were not only from the State of Madhya Pradesh, but, also
from the neighbouring States like Uttar Pradesh, Rajasthan and including
Himachal Pradesh etc. That being the case, investigation by CBI would be

" most appropriate and desirable. He also invited our attention to Annexure P/5
(in Writ Petition No.12431/2014, at page 24), to point-out that the stand

It
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" taken by the respondents that Shri Sudarshan had died on 12th September,
* 2012 and had no concern with the examination, is belied from the contents of

Annexure P/5. It is noticed that the application forms were required to be
submitted before 26th June, 2012 and the examination was actually conducted
on 7th October, 2012, The death of Shri Sudarshan on 12th September, 2012, ’
therefore, would not rule out his involvement in the commission of the crime.
This aspect has been completely glossed over by the Investigating Agency
before giving a clean chit to Shri Sudarshan. He further pointed out that the
material already available with the Investigating Agency would indicate that
the telephone calls were made from Chief Minister’s official residence. Even

this aspect has not been investigated by the STF.

29.  Shri Manish Verma, learned counsel appearing for the petitioner in
Writ Petition No.12196/2014, relied on the proceeding in ‘Writ Petition

. No.9781/2014 and Writ Petition No. 9783/2014 before the Single Bench, to

contend that the possibility of manipulation of cut off higher marks for the
open category cannot be totally ruled out, but, no investigation in that behalf
has been done. . '

30.  Shri Siddharth Seth, learned counsel appearing for the petitioner in
‘Writ Petition No.13475/2014, who, incidentally, appeared in the first round
of litigation reiterated his argument of the doctrine of State obligation to
discharge the role of parens patriae. He submits that he has personal
knowledge about the public outcry due to the scam and disillusionment of
common man because of the lackadaisical approach of the Investigating
Agency. He adopted the arguments of the previous counsel. Similarly, Shri

- Adwait Fouzdar, Advocate for the petitioner appearing in Writ Petition

No.13868/2014 adopted the arguments of the previous counsel. .

31.  Percontra, Shri Nageshwar Rao, Additional Solicitor General of India
appearing for the respondents-State and STF handed in a briefnote in sealed
cover for the perusal of the Court, with reference to the three written notes
submitted by Shri Tankha, Senior Advocate on factual matters, explaining.the
same. After perusing the said note, we asked Shri Rao to clarify as to on what
date the STF wrote to M.P. Online for furnishing the information concerning

_certain candidates - whose data was not available with VYAPAM; and further

whether M.P. Online has responded in that behalf. We also asked him to find
out whether STF has done any investigation in respect of the stand taken by
VYAPAM about non-availability of data of the concerned candidates and
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what follow up action has been taken in that behalf, After taking instructions,
in response to our queries, it was clarified by him that M.P. Online has since
submitted the information and follow up action on that basis is being taken by
STF. He further informed the Court that as regards non-availability of data
-with VYAPAM, even that matter was inquired into by STF and it has been
found that data of large number of candidates was not available. The non-
availability of data was not specific to the candidates mentioned by the
petitioners in the written note, submitted by Shri Tankha. However, now, in
view of the information received from M.P. Online the investigation is
proceeding independently against all concerned. In other words, non-
availability of VYAPAM data was no impediment in the progress of
investigation, on the basis of that information, -

32. . Hethen submitted that the petitioners haveessentially raised grounds
in the context of the death of Dr. Sakalle in suspicious circumstances and the
Press notes released by the Public Relation Officer of MLP. Police, mentioning
about STF giving a clean chit to named persons and lastly about the appearance
of Shri Kaurav, Additional Advocate General to espouse the cause of the four
wings of the State, namely, State of Madhya Pradesh, Home Department,
Police Headquarters and the STF. On that basis, the credibility of STF is
* being questioned. He first took us through the facts noted in the earlier
judgment, which mention about how the STF came into the picture and the
 steps taken by STF thereafter till the decision was rendered by this Court on
16th April, 2014. It is the same STF, which, essentially, started with the
investigation of ten cases assigned to it and during the course of that
investigation, registered new cases on the basis of material gathered by it -
not only against the beneficiaries (candidates) but also against the middleman
and the racketeers and including against persons in high position in Government
and public life. After the judgment was rendered and until now, the STF has
done investigation of in all 55 cases. Out of that, 10 cases pertain to VYAPAM
officials, Government Officials and persons in public life. The other 45 cases,
ostensibly are individual offences of impersonation of the original candidate.
During the investigation of these 45 impersonation cases, it has been noticed
that those offences were committed in an organized manner at specific
¢xamination centres and not across the State.

33.  Asregards 10 cases which-are of recent period, involving VYAPAM
and Government Officials, it is submitted that the investigation has reached at
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an advanced stage. As a matter of fact, charge-sheets have been filed in those.
10 cases and in two cases the STF is committed to file final charge-sheet
before end of March, 2015, because of complexity of the investigation and
involvement of large number of accused. In45 cases concerning impersonation
which were pending for quite some time and investigated by the local police
stations, after taking over supervision thereof, further investigation has been
advised and which is in progress. Further, final charge-sheets eveninthose
45 cases will be filed before end of March, 2015. He highlighted the
achievements of the STF after the judgment in the earlier round of litigation
since April, 2014, He submits that the STF, because of monitoring by the
Court, has been successful in identifying and arresting more than 1000 persons
and 1427 in all. This arrest includes arrest of high officials and persons in
public life. '

34.  He submits that although the respondents have raised preliminary
objections about the Jocus of the petitioners arid that the petitions filed by
them being politically motivated - as each of these petitioners belong to political
party, which is in opposition in the State and also at the Centre; and further
that the writ petitioners in W.P. No.12386 and 12392 of 2014 have not
disclosed the material fact that those petitioners are facing prosecution for
having committed serious criminal offences; even so, the respondents are duty
bound to satisfy this Court about the quantitative and qualitative progress
made in the investigation by STF. On the basis of the averments in the return
filed by the respondents, he submits that it is amply clear that STF has
investigated the concerned crimes with utmost dispatch and has Jeft no stone
unturned. The sincerity and commitment of the officials of the STF should
neither be undermined nor doubted in any manner. According to him, these
petitions are based on misplaced assumptions without there being any
substance in any of the issue raised therein.

3s. Regarding the question of death of Dr. Sakalle on 04.07.2014, he
pointed out that Dr. Sakalle was due to retire on 30th September, 2014 as
Dean of Medical College, Jabalpur. He was expected to submit his report
about the incident of impersonation during the concerned examinations, which
were conducted when Dr. Guha was the Officer-in-charge. Dr. Sakalle had
submitted the report in the year 2011 on the basis of which two criminal cases
were eventually registered by Dr. Guha. Notably, Dr. Sakalle was neither an
accused nor a witness in any of the cases assigned to STF. He submits that
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the State Government in its wisdom took a political decision to request CBI
to inquire into the incident of the death of Dr. Sakalle in suspicious
circumstances, even though merely an enquiry under Section 174 Cr.P.C. was
registered. He submits that without the report of medical experts about the
cause of death, the question of registering FIR by the local police did not
arise. It is in that context, the CBI has mentioned that the inquiry initiated is
yet to be registered as FIR. That, however, does not reflect upon the bonafides
of the local police or for that matter, independence of STF. In absence of
clear information about the cause of death, the local police could not have
taken the matter forward. Further, the State Government under compelling
circumstances, because of the call given by the Indian Medical Council to go
on strike, which would have affected the working of'all the hospitals across’
the State causing untold misery and problem to the patients undergoing
Areatment in'the hospitals, took a political decision to request CBI to take
over the inquiry, as insisted by the Indian Medical Council. That decision has
no bearing on the fairness or independence of the on-going investigation of
PMT VYAPAM examination scam cases by STF.

36. He further submits that from the communication sent by CBI dated
15.09.2014, if the same is read as a whole, in its proper perspective, it would
be amply clear that CBI has also mentioned that the death of Dr. Sakalle has
nothing to do with inter-State repercussion and that the local police is capable
of investigating the same. For that reason, CBI did not act upon the request of
the State Government. The first sentence appearing in the said communication,
therefore, cannot be read in isolation, Iest to give a distorted meaning. He
submits that the first circumstance pressed into service by the petitioners,
therefore, is completely devoid of merits and further it has no bearing on the
outcome of the ongoing investigation of PMT VYAPAM examination scam
cases by STF. That investigation is proceeding in right direction and in most
effective manner, which is being monitored by the Court periodically.

37.  Hethen submits that the argument advanced on behalf of the petitioners
that the State Government should not have sent request in absence of any
Notification issued under the provisions of the Delhi Police Act is founded on
misunderstanding of the facts as well as the settled legal position. He relies on
Supreme Court decision in the case of Balkrishna Reddy Vs. Director Bureau
of Investigation, New Delhi’, In para-71 of this decision the argument under

7. (2008) 4 SCC 409



LL.R.[2015]M.P. Digvijay Singh Vs. State of M.P. (DB) 1247

consideration, according to him, has been dealt with and rejected. He submits
that the fact that the State Government acceded to the request of Indian
Medical Council to refer the inquiry concerning the death of Dr. Sakalle in
. suspicious circumstances, is, in no way, concerned with the crimes arising
from PMT VYAPAM Examination Scam cases under investi gation by STE.
For the same reason, the incident of death of Dr. Sakallé cannot be treated as
part of the larger conspiracy theory in the said crimes, as is contended on
behalf of the petitioners and that the said argument is fallacious and ill-advised.

38. With reference to the Press notes released by the Public Relation
Officer (PRO) of Public Relation Department, Government of Madhya
Pradesh, it is submitted that if the same is examined in jts correct perspective, .
was only in response to the misleading Press news published in the local media
to create confusion in the minds of the common man. In any case, the Press

- release neither refers to any matter of substance of the investigation nor even
remotely suggests that the same has been shared by STF with higher Authorities
in the Police Headquarters or the Home Department of the State. The
information which has been divulged is limited to the status of the records -
whether the same have gone missing, as mentioned in the Press news or
otherwise. Thus, the Press Release as issued, is without disclosing or sharing -
the details of the investigation. He submits that limited information was provided
by STF in good faith and in larger public interest to assuage the misgiving and
misinformation generated by the news publication. That should not be the
basis to doubt the credibility and fairness of the investigation done by STF.
He fairly submits that STF could have avoided such criticism, but, then it
does not mean that the integrity of officials of STF, who are senior officials
and by far known to be independent police officers, having vast experience,
can be doubted. He submits that the officials of STF have already established
their impartiality and independence, by not only registering fresh crimes involving
high officials and also by arresting large number of middlemen and racketeers
including high Government officials and persons in public life in connection
with criminal cases under monitoring.

39. He further submits that the Press Release mentioning of having given
a clean chit to the named persons also cannot be the basis to doubt the
credibility of STF or the ihvestigations under monitoring. He submits that the
crimes concerning Samvida Shala Shikshak are not the subject matter of
monitoring by this Court. The subject matter of monitoring is only about the



1248 Digvijay Singh Vs. State of M.P. (DB) I.L.R.[2015]M.P.

offences commonly known as PMT VYAPAM Examination Scam cases for
almission to Undergraduate and Postgraduate Courses in Medical Colleges.
The named persons are in no way involved in any of those cases. He then
submits that the stated Press Release concerns the criminal cases registered
pertaining to Transport Department, which are entirely different set of criminal
cases and not subjected to monitoring by this Court. He further submits that
the investigation of those cases is proceeding as per law and will be taken to
its logical end. At the same time, he fairly contends that if the matter is pending
investigation, the Investigating A gency should eschew from issuin g any statement
on factual matters until filing of the charge-sheet in the concerned Court in
those cases.

40.  With reference to the argument of the petitioners that the Investigating
Agency has not made any attempt to collect the call records of Nitin Mohindra
and Pankaj Trivedi etc., he submits that the same is devoid of merits, as the
call records of the concerned persons are already part of the charge-sheet
filed in the PMT VYAPAM examination scam cases. He submits that the points
urged by the petitioners are essentially based on miscommunication and
-" misreading of the material facts. Further, the petitioners have failed to
substantiate any circumstance that would lead to doubting the credibility of
STF much less giving rise to even a reasonable apprehension about the fairness
of the investigation of PMT VYAPAM examination scam cases by STF.

41.  As regards the argument that Shri Kaurav, Additional Advocate
General should not represent all the wings of the State, he submits that that
was not impermissible. As a matter of fact, there was no conflict of interest
between different wings of the State on the matters in issue. Inthat, the stand -
of the State, as is noticed in the earlier Judgment, also even now, is that, the
investigation of all these matters has been assigned to special investigation
team (i.e. STF), which is proceeding with the investi gation of those cases
iﬁdependently and was not required to take instructions from any superior
Authority, outside the structure of STF. :

42.  Asregards the stand of the Home Department, even though STF may
be part of the Home Department, that does not mean that the Investigating
Officers of the STF were not independent. The Police Headquarter has also
taken the same stand, The fact that he also represented VYAPAM, would
make no difference inasmuch as VYAPAM was taking the same stand against
its erring officials and was the complainant, which had led to the registration



LL.R.[2015]M.P. Digvijay Singh Vs. State of M.P. (DB) 1249

of crimes even against the erring officials of VYAPAM. It is not a case where
the same Advocate was appearing for tlie complainant as well as the accused.
He submits that in any case there was no conflict of interest between the
different wings of the State on the matters in issue, who were represented by
the Additional Advocate General in his capacity of a Law Officer. There is no
bar in law, for the Law Officer, to appear for the investigating agency and
other Agencies and Departments who were working in tandem to proceed
against the high officials. The matter of propriety or desirability cannot be
raised to the level of conflict of interest. He further submits that Shri Kaurav,
Advocate has been appearing in this Court not only in the public interest
litigation filed for transferring of the investigation to CBI but also in other
cases to defend the actions of VYAPAM against the candidates, who may be
incidentally named as accused in the offence registered and investigated by
STF. It would have been-a different matter if the Court were to notice any or
slightest of unworthy conduct of the Advocate in any of the appearances'made
before the Court. So long as the Court has confidence on the conduct of the
Advocate, the question of Law Officer withdrawing from the case or not to
appear for all the wings of the State, in absence of conflict of interest on the
matters in issue, does not arise. He has placed reliance on the decision of the
Supreme Court in the case of Deepak Agarwal vs. Keshav Kaushik and
others®, in particular, paragraph 100 to buttress the above submission. -

43. ' Atthe end, however, he submits on instructions of Shri Kaurav, that
Shri Kaurav was willing to withdraw from the proceedings, if the Court opines
that there is conflict of interest between the different wings of the State in the
matter of investigation of the subject crimes by STF. He submits that whether
the Court should appoint an amicus curiae to assist it or not, is the prerogative
of the Court. There is no hard and fast rule that in every public interest
litigation; and even if commenced suo motu by the Court, it was imperative
to nominate an amicus curige from the Bar.

44. It was urged that the issue pertaining to hearing of the proceedings
whether in open Court or in camera is also a matter of judicial discretion.
However, when it is concerning the on-going investigation, it is but appropriate
that the hearing should be in camera, lest it would be fraught with the danger
of divulging material information to the accused, who in turn may take undue
advantage to scuttle the investigation or deviate the focus of the Investi gating

8. . (2013)5SCC277 (para 100)
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Agency. He submits that the respondents would abide by all the directions .
that may be given by the Court to do substantial justice and in public interest.

45.  Atthe outset, we may recapitulate the decision of the Division Bench
of this Court in the earlier round of litigation on the same subject. The Court
after analysing many precedents, some of which are relied even now, restated
the well established legal position about the plenitude of the power under
Article 226, which requires great caution in its exercise and must be used
sparingly, cautiously and in exceptional situations where it becomes necessary
to provide credibility and instil confidence in investigations or where such an
order may be necessary for doing complete justice and for enforcing the
fundamental rights. The Court thoroughly examined the diverse arguments of
the said petitioners, who attempted to persuade the Court that prima facie
_case was made out calling for investigation by an independent agency. That
relief was negatived by a speaking judgment. We necd not burden this judgment
by adverting to the findings onthe factual matters considered in that judgment
to negative the same relief ¢claimed. The Court relying on the decision of the
Apex Court held that merely because the crime has generated immense amount
of public interest, or in other words, a public outcry and that in a manner a
public demand has been made towards transference of the investigation to
independent agency, alone cannot be the legal basis to exercise powers under
Article 226. The Court is obliged to record a clear finding that it has become
“necessary” to provide credibility and to instil confidence in the investigation
assigned to STF or that the transfer of investigation to some other agency is
essential for doing complete justice in enforcing the fundamental rights.

46. In paragraph 19 of the said decision, the Court adverted to the
background in which STF was constituted and was assigned the investigation
of the criminal cases concerning PMT VYAPAM examination scam. The Court
held that STF is a “separate unit” in the Home Department, headed by the-
ADGP (Additional Director General of Police) and consists of experienced
and independent IPS officers with unblemished record. The Court
unambiguously rejected the grievance of the said petitioners that the STF was
incapable of handling the investigation of the offences in question or had
shown any inertia in the investigation after it came on the scene. Instead, the
Court found that STF swung into action without wasting any time. The Court
also found that none of the petitioner(s) had attributed any motivestoany .
official(s) of STF. On the contrary, there was enough material to indicate that
the officials of STF were acting fairly and independently and were not taking
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instructions from their higher=ups in the State administration. F or, during
investigation of the assigned crimes, they proceeded to register fresh cases,
mentioning about the possible involvement of high Government officials and
political leaders including of the ruling party. That reinforced their resolve to
proceed against one and all involved in the commission of stated offences
impartially and. independently. The Court held that taking any other view
would result in demoralizing the officials of STF and questioning their sincerity
and integrity in absence of any tangible material in that behalf merely on the
basis of misplaced and unsubstantiated apprehensions of the said petitioners,

47, In paragraph 44 of the judgment, while rejecting the arguments of
the petitioner(s), the Court pointedly held that even though STF is one of the
wing of the State Government, that does not mean that it will not investigate
the matters independently and impartially or will act on the instructions from
higher Authorities outside STF. Even the premier Investigating Agency, CBI,
was, as of now, one of the wing of the Union of India and not an independent
or autonomous Agency. Notably, it has been found that the structure of STF
nowhere indicates that STF is required to report to any other Authority outside
STF about the investigation carried out by it. Further, there was nothing to
suggest that information regarding the stage of investigation or the contents of
the material were being divulged or reported to the Minister Incharge by the
STF. On the contrary, like any other investigation, the investigating officers of
STF, of the concerned crimes, were in complete control of the investigation
and that the superior officer(s) in the STF (IPS Officer(s) including the rank
of A.D.GP., who is the head of the STF), were only-supervising the
investigation to ensure that it was progressing in the right direction and properly.
The Court also found that it was nobody’s case that superior officers in the
Home Department were directly or indirectly associated with the investigation
done by STF or that the officials of STF were in contact with other high
officials outside STF or political Ieaders and had ever divulged any matter of
substance regarding the investigation of the stated cases. Even after having
said this, the Court decided to monitor the investigation of the stated cases
itself, in larger public interest; and to instil confidence in the investigation by
STF. : B .

48.  Aspertheoperative order passed by the Division Bench of this Court,
* for the purpose of monitoring, the Registry was directed to register suo motu

proceedings, which was registered as Writ Petition No.6385/2014. The said

writ petition was listed for hearing on different dates, inter alia, as under:-
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S.No. Date Coram
01 25-04-2014 Hon’ble the Chief Justice
& Hon’ble Shri Justice:
K X. Trivedi _
02 02-05-2014 Hon’ble the Chief Justice
& Hon’ble Shri Justice
K K. Trivedi
03 06-05-2014 Hon’ble the Chief Justice
& Hon’ble Shri Justice
K.K. Trivedi
04 13-05-2014 | Hon’ble the Chief Justice
& Hon’ble Shri Justice
K.X. Trivedi
05 20-05-2014 Hon’ble the Chief Justice
(During & Hon’ble Shri Justice
Summer Sanjay Yadav:
Vacation) '
06 13-06-2014 | Hon’ble the Chief Justice
(During & Hon’ble Shri Justice
Summer Sanjay Yadav
Vacation) )
07 30-06-2014 | Hon’ble the Chief Justice
& Hon’ble Shri Justice
Alok Aradhe
08 18-07-2014 Hon’ble the Chief Justice
& Hon’ble Shri Justice
Alok Aradhe
09 01-08-2014 Hon’ble the Chief JTustice
& Hon’ble Shri Justice
Alok Aradhe
10 26-08-2014 Hon’ble the Chief Justice
& Hon’ble Shri Justice

Alok Aradhe

LL.R.[2015]M.P.
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49.  Initially, for first four hearings, the suo motu matter was heard in open
Court, but, having realized that for making deeper enquiry about the nature
and quality of progress limited to monitoring of the investigation, it was
necessary to seek explanation from the Investigating Officer(s) about the
contents of the material collected during the investigation on case to case
basis and to obviate disclosure of the contents of the investigation in open
Court which would have given clue to persons watching the proceedings,
who may be incidentally interested in the accused named in those crimes, it
was deemed appropriate to hear the matter in camera. As a result, the Court
on the subsequent dates was monitoring the progress of the invéstigation in
Chamber (in camera), where the officials supervising the investigation of the
concerned crime along with the Head of the STF remained present and
participated in that process. The order-sheets in the suo motu petition 6f the
respective dates, mention about the amount of time spent (on'an average
around two hiours each hearing) by the Division Bench for monitoring of PMT
VYAPAM examination scam cases investigated by STF. However, after
institution of second set of writ petitions, which are the subject matter of this
common judgment; and, in particular, because of the vehement submission
made by the counsel for the petitioners on 4th September, 2014, that the
Court is obliged to monitor the investigation in open Court and also about the
objection to the appearance of Shri PX. Kaurav, Additional Advocate General,
the said suo motu petition was listed in open Court along with the present
writ petitions for considering the said objection. We have already adverted to
the arguments of the petitioners in this behalf in the earlier part of this judgment.

50. This Bench (A.M. Khanwilkar, Chief Justice & Alok Aradhe,J) has
been monitoring the investigation from 30/06/2014. As during the earlier hearing
in Chamber, even after 30/06/2014, the compilations furnished by the officials
of STF disclosing the progress of investigation, on case to case basis, was
considered and then ordered to be kept in sealed cover. We have no hesitation
in going on record that the performance of the officials of STF and, in particular,
of the Investigating Officers and the progress of investigation was never found
wanting. Rather, they were open to correction and to improvise the quality of
investigation. As has been rightly noted in the return filed by the respondents
that after the Court started monitoring, the working strength of STF was not
only strengthened, but, its independence has also been ensured. Moreover,
the number of arrests caused to be made by the Investigating Team including
of high Government officials and former Minister speaks volumes about the
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achievements of STF. The STF has succeeded in not only making significant
arrests concerning the crimes investigated by them, but, also in taking the
investigation to its logical end by filing charge-sheets in most of the cases

under monitoring. Suffice it to observe that we did not notice any inertia of

STF in the progress of investigation, both on the scale of quantity and quality
thereof. On each of these hearing, we were prima facie convinced that the
investigation of the concerned cases was proceeding in right directionand ina
proper manner. However, as the present set of writ petitions came to be filed
and new facts unfolded after the judgment dated 16th April, 2014, were
brought to our notice, it became necessary for us to examine the same in
public interest notwithstanding the fact that each of these petitions have been
filed by the persons, who are actively associated with political parties in
opposition, both in the State as well as at the Centre.

51. We may now deal with the new points, which have been urged before
us in support of the relief for transfer of investigation to CBL. We must do that
also because the Court has taken the responsibility to monitor the investigation
of stated cases, in public interest; and to re-assure that the truth does not
become casualty.

52.  Let us now turn to the circumstances pressed into service by the
petitioners. Shri Tulsi, learned senior counsel had relied on the order passed
by VYAPAM dated 6th May, 2014, Annexure P/34 and schedule thereto (in
Writ Petition No.11695/2014) and had contended that VYAPAM did not
take action against two candidates referred to therein, as they were sons of
member of Legislative Assembly of Bhartiya Janata Party. In this connection,
suffice it to mention that the said decision of VYAPAM was because of the
fact that the roll number(s) data of the concerned candidates - (not limited to
the two named candidates) — were found to be unaltered and no change was
noticed. In other words, VYAPAM did not proceed against all the candidates,
whose roll numbers were found to be unaltered and no change was noticed. It

was not limited to twe candidates (sons of Member of Legislative Assembly -

belonging to Bhartiya Jauata Party), as is alleged. Notably, in the present
proceedings, we are not concerned with the correctness of that decision taken
- by VYAPAM. That, however, in no way can reflect on the performance or
impartiality of STF. Further, we find that STF has not based its investigation
of the subject crimes purely on the material supplied by VYAPAM, but is
exploring all possible angles to unravel the crime. Besides this nothing more is

-4
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required to be said, as that may prejudice the pending trial of those cases.

53. Shri Tulsi then invited our attention to Annexure P/31, whichis a
news item published in newspaper Nation, titled, “Cops, RSS offer different
reasons to give ‘clean chit’ to Sudarshan, Soni”. The argument proceeds that
when the Court was monitoring the investigation, STF should not have given
such Press Release. We may now turn to the contents of the said Press news.
It mentions that RSS in Nagpur and the Police Headquarter in Bhopal tried to
give a clean chit to RSS Chief - Late Shri K. Sudarshan and Joint General
- Secretary — Shri Suresh Soni, concerning the examination and recruitment
scam in Madhya Pradesh. It further mentions that the reasons given were
strikingly pernicious. What has been found objectionable, is that, the M.P.
Police denied the very existence of the controversial document. The news
item also mentions about the police statement that the hard-disk recovered
from Madhya Pradesh Professional Examination Board (MPPEB) provides
no clue or information about the two RSS leaders of having made any
recommendation. Further, the Police had said that Shn Sudarshan was unwell
for a long time and died in Raipur on September 15, 2012, while the
examination (cleared by Shri Sudarshan’s aide Mihir Kumar Choudhary) was
held on October 7, 2012, and the result was declared on October, 18, 2012.

The M.P. Police also refuted the allegations calling them untrue. The M.P.
Police PRO’s office also denied that any phone calls have been made from
the Chief Minister’s House to the accused.

54.  Indisputably, this news item refers to the VYA=I’AM examination scam
concerning Junior Food Civil Supply Officer. The investigation of that case is
not the subject matter of monitoring by this Court. For, monitoring is only in
respect of PMT — VYAPAM examination scam cases. Thus understood, this
news item cannot be made the basis to question the investigation of PMT -
VYAPAM examination scam cases by STF, which is being monitored by this
Court. Moreover, the news item does not mention that the statement given by
M.P. Police or the Police PRO’s office was given on the basis of information
furnished by any official of STF, much less, the Investigating Officer investigating
the said crime. Notably, the said Mihir Kumar Choudhary, who has named
the two RSS leaders, has been arrested by STF. That belies the apprehension
that STF will not proceed against him or any other person involved in the
commission of that offence. The fact that the news item was given on the
basis of release from the PRO’s office of M.P. Police, by itself, does not
mean that STF was reporting about the substance of the investigation to
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superiors in Home Department or Police Department, much less, about the
investigation concerning PMT - VYAPAM examination scam cases. Suffice it
to note that the submission founded on this news item that the investigation of
PMT - VYAPAM examination scam cases monitored by this Court, is directly
or indirectly controlled by the superiors in Home/Police Department of the
State, is misplaced and untenable. For the same reason, even the apprehension
of the petitioner that the Investigating Agency may go slow on the investigation
of PMT scam cases because of the possible involvement of someone from the
Office of the Chief Minister or the Governor of the State in connection with
other crimes, is misplaced. In other words, the involvement of someone from
the Office of the Head of the State in connection with criminal cases other
than PMT - VYAPAM examination scam cases, will be of no avail. Suffice it
to note that in these proceedings, we are not called upon to consider the
justness of investigation of those cases (other than PMT VYAPAM examination -
scam cases). . ' 7

55. ©  Shri Tulsi htas then invited our attention to the memorandum of
statement of the said accused — Mihir Kumar Choudhary in Crime No.15/
2013, to contend that the said document discloses complicity of Shri Sudarshan
in the commission of the alleged offence, but, no action has been taken in that
behalf: and, instead, a clean chit has been given to him even before conclusion
of the investigation of that case. For the reasons already noted while dealing
with the earlier subf;nission, we are not impressed by the contention under
consideration. Notably, this statement has not been recorded after the decision
of the Division Bench of this Court dated 16th April, 2014, but, anterior thereto
i.e. on 22nd November, 2013. Moreover, the statement of accused recorded
under Section 27 of the Evidence Act has been made part of the charge-sheet
in the concerned crime. That has no causal connection with PMT VYAPAM
examination scarn cases under monitoring of'this Court. It is not as if the said
statement has been omitted from the charge-sheet. It is also noticed that the
former Minister — Laxmikant Sharma has already been arrested by STF in
connection with the stated crime. This reassures the credibility and impartiality
in the investigation by STF.

56.  Thattakes us tothe next point urged by Shri Tulsi in connection with
the incident of suicide by Dr. D.K. Sakalle, Dean of Netaji Subhash Chandra
Bose Medical .College, Jabaigur. The argument proceeds that the suicide was
the cause of a larger conspiracy concerning PMT — VYAPAM examination
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scam cases investigated by STF. Further, being part of the larger conspiracy
which was likely to be investigated by CBI on the basis of consent given by
the State, investigation of all the PMT - VYAPAM examination scam cases
must be entrusted to CBL. This argument is founded on two assumptions.
Firstly, that the death of Dr. D.K. Sakalle was the cause of a larger conspiracy
concerning PMT — VYAPAM examination scam cases. This argument is
misplaced and unsubstantiated. The fact, however, is that, Dr. Sakalle was in
no way concerned with the PMT —VYAPAM examination scam cases either
directly or indirectly. He was neither a witness in those cases nor namied as an
accused. Whether the death of Dr. Sakalle was on account of suicide or
otherwise was being enquired into and further action would depend on the
opinion to be given by the medical experts. Thie second assumption, is that, -
the enquiry about the death of Dr. Sakalle has already been entrusted to CBL.
No doubt, the State Government expressed its iritent to handover the
investigation of that incident to CBI, but, the CBI, in turn, has opined that it
was not a case for it to take over that enquiry, as it had no national or
international ramification and that the State Police was capable of handling
the same. The decision of the State Government to give consent it has been
stated, was under compelling circumstances, However, whether that decision
of the State was appropriate or otherwise, need not detain us. Suffice it to
observe, that none of the aforesaid two assumptions are well founded. Asa
result, this argument cannot take the matter any further for considering the
relief of transfer of investigation of PMT ~ VYAPAM examination scam cases
to an-independent agency - CBI. '

37.  Shri Tulsi relying on the communication sentsby CBI dated 10th
September, 2014, (Annexure R/4, at page 111 of the retyrn), argued that it
was a clear case of inertia of the State Police in not registering FIR, inspite of
the information about the unnatural death of Dr. Sakalle and only be content
with the registration of inquest proceeding under Section 174 of Cr.P.C. This
.argument, plainly, overlooks the procedure that is usually followed by any
Police in the country, when such incident is reported. In absence of specific
information about the overt acts resulting in death of a person, the Police
would commence the enquiry first by registering inquest proceeding under
Section 174 of the Code; and dependent on the opinion of the medical experts
about the cause of death, proceed further by recording FIR, if it is a case of
homicidal or suicidal death, as the case may be. Ifit is a case of suicidal death
and on account of abetment by someone, the offence can be registered as
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FIR. We are not impressed by the argument that immediately after receiving
information about the death of Dr. Sakalle, the local Police was obliged to
register FIR under Section 154 of Cr.P.C. and not resort to inquest proceedmg
under Section 174 of C.P.C.

58. The next argument of Shri Tulsi, with reference to averments in
paragraph 48 of the return, is another shade of the same argument already
dealt with hitherto. According to the petitioners, non-registration of FIR in
connection with the incident of death of Dr. Sakalle was a trick played by the -
STF not only on the public, but, also resorting to sharp practice by misleading
this Court. In our opinion, there is no force in this criticism. As aforesaid, FIR
in relation to the said incident can be registered only after opinion of the medical
experts is made available. There is nothing wrong with the registration of Inquest
enquiry at the initial stage by the local Police. Similarly, the fact that the State

- Government decided to give consent to CBI to enquire into that incident, also
does not take the matter any further considering the fact that Dr. Sakalle was
neither a witness nor an accused in connection with any of the PMT VYAPAM
examination scam cases under monitoring by this Court.

59. Shri Tulsi then contended that on the earlier occasion this Court was
assured that investigation of all criminal cases pertaining to PMT examinations -
conducted by VYAPAM registered since the year 2000 would stand
transferred to STF. However, only supervision of investigation of those cases
is taken over by STF. No doubt, this Court has noted that STF will take over
the investigation of all those cases. The fact that the STF has decided to merely
supervise investigation of those cases instead of taking over actual investigation,
does not mean that those cases are not being properly investigated. It isa
different matter that STF should have taken clarification from the Court for
mere supervision of investigation by local police of those cases, instead of
taking over the investigation of the concerned offences. At the same time, it is
- significant to mention that, it is only after STF took over the responsibility of
supervision of investigation of those 45 cases, the investigation in those cases
has made perceptible headway by arrests of most of the absconding accused
and also by filing of further chargesheet/ police report under Section 173 (8)
of the Code. The supervision by STF also made it possible to unravel the
pattern or the modus operandi in all those cases and to collate information,
which has helped them in investigating PMT VYAPAM examination scam
cases entrusted to it by the State Government and monitored by this Court.
This Court is already monitoring the further investigation of even those cases
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supervised by STF. ' ' )

'60.  Shri Tulsi had then relied on the Press Release issued through PRO of !
Police Headquarter. According to him, the contents of this news item go to
show that there has been gross interference by the superiors in Police
Headquarter in the investigation by STF. The first Press Release, Annexure
R/5 to the return, issued under the signature of one Arun/Pradeep Bhatia,
PRO Police Headquarter, pertains to the selection process of Transport
Inspectors. There is nothing in this Press Release, which even remotely refers
to the investigation of PMT - VYAPAM examination scam cases, which is the
subject matter of monitoring by this Court. The news item is founded on this
Press Release and for which reason it ¢an have no bearing on the matter -
under consideration. As regards the Press Release, Annexure R/6-2 to the
return, even this Press Release concerns the selection process of Samvida
Shala Shikshak and has nothing to do with the PMT — VYAPAM examination
scam cases, even though, Controller —Dr. Pankaj Trivedi and Principal System .
Analyst —Nitin Mohindra may be common in all these criminal cases. Viewed
thus, even this Press Release will be of no avail to question the fairness,
independence and impartiality of STF in investigation of PMT -~ VYAPAM -
examination scam, which are being monitored by this Court.

61. It was argued that assuming that the fact referred to in this Press
Release is ascribable to some other criminal case (other than PMT VYAPAM
examination scam cases), but, the Press Release reinforces the apprehension
of the petitioner(s) that STF was sharing details of the investigation, to its
superiors outside STF. Else, there was no occasion to give the Press Release
mentioning about the facts emerging from the documents available with the
STF, to assert that the earlier news item published was false and misleading.
The argument though attractive at the first blush, on deeper scrutiny, does not
indicate that the documents collated by STF during the investigation of PMT
- VYAPAM examination scam cases or for that matter selection examination
of Samvida Shala Shikshak:- were made available to the superiors in Police
Headquarter or to the PRO of Police, who issued the Press Release. So long
as the information shared was limited to the description or availability of the
document and not substance of the investigation, the efficacy and impartiality
of investigation of those cases cannot be doubted. Similarly, the Press Release,
Annexure R/5 to the Return, is in response to the news item in the Print as
well as Electronic Media about the recommendation made by RSS Chief -

i
H
'
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Shri K. Sudarshan and Shri Suresh Soni. This news item and the Press Release
was concerning the selection process of Food Inspectors —2012, registered
as Crime No.15/2013. The chargesheet in the said case has already been
submitted on 20th March, 2014. As a result, even this Press release cannot
-be made the basis to question the fairness, independence and impartiality of
investigation by STF inrelation to PMT — VYAPAM examination scam cases,
which are being monitored by this Court. As and when the investigation done
by STF in those cases is.questioned, that will have to be dealt with
appropriately. Suffice it to observe that this document or the circumstances
emanating from this document, by no stretch of imagination, can be the basis
to assume or for that matter entertain a reasonable apprechension that the
" investigation by STF of PMT — VYAPAM examination scam cases is tainted,
impartial or not independent. It is also not possible to persuade ourselves to
accept the apprehension of the petitioner(s) that STF was sharing vital
‘information concerning the investigation of PMT — VYAPAM examination
scam cases to superiors in Police Headquarter/Home Department, so as to
protect high Government officials or Heads of the State.

62.  Shri Tulsi then invited our attention to paragraph 25(d) of the return
to contend that STF was under the Wings of the State and was accountable to
superiors in Police Headquarter and Home Department. Similar argument has

been considered by the earlier Division Bench and negatived in paragraph 19

onwards and, in particular, paragraph 44 of the decision dated 16th April,

2014. The Court opined that the fact that STF is one of the wihg of the State

Government, does not mean that it will not investigate the cases independently
_ and impartially or will act on the instructions from higher-ups outside STF.
Further, even CBI was under control of the Union of India and not an
independent or autonomous Agency as such. So long as no allegation is made
about the inertia of any STF official, or of having acted under political influence
and taking instructions from higher Authorities, it is too much to argue that
STF will not do its job well, as per law, especially when it is manned by high
ranking experienced IPS Officers and by far known tc be independent. Shri
Tulsi had placed reliance on the dictum of the Supreme Court in paragraph 29
and 30 in Shahid Balwa s case (supra). Those observations have been made
in the fact situation of that case. Moreover, the doubts raised in the previous
Public Interest Litigations about the impartiality and integrity of the STF has
been considered threadbare and came to be negatived. The petitioners in the
present set of petitions have not been able to point out any acts of commission

A .
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and omission of the officers of STF, that would raise doubt about their
impartiality in investigation of PMT VYAPAM examination scam cases. For
the saine reason, reliance placed on the dictum of the Apex Court in the case
of Vineet Narain (supra) will be of no avail.

63. Relying on the averments in paragraph 50 of the Return, it was
contended that it does not lie in the mouth of the STF to disown its acts of
commission and omission of having shared the details of investigation to higher-
ups and, in particular, to PRO of Police Headquarter, inasmuch as, the common
return filed by the respondents asserts that the Press Release was necessitated
due to unwanted hype created by Print/Electronic media regarding the
involvement of Shri Sudarshan and Shri Soni. We have already dealt with this
aspect in the earlier part of this judgment and hence do not deem it necessary
to dilate any further. For, the said news item and the Press Release pertain to
cases other than PMT —VYAPAM examination scam cases and also because
none of these -Press Releases disclose the details or substance of the
investigation or give slightest of impression about sharing of the contents of
investigation by the STF to other Authorities outside STF. It is one thing to
mention about the material fact unravelled during the investigation, but, mere
disclosure about the possession of the document as denial of the press news
— (reférred to as missing from STF investigation record in the Press news), by
itself, does not mean that the line of investigation or that the contents of the
material evidence gathered by STF have been shared. Nor does it follow that
the STF has completely ruled out the naming of persons mentioned in the
document, until filing of final charge sheet in those cases in the concerned
court. If the Press Releases were to give any further justification or details of
the investigation, that would have been objectionable. Moreover, that would
be relevant to the investigation of those cases and not to PMT - VYAPAM
examination scam cases. :

64. Relying on paragraph 52 of the common return, it was argued that
appearance of one Additional Advocate General for all the wings of the State,
namely; State Government, Home Department, STF and VYAPAM was
impermissible, inasmuch as, there was intrinsic conflict of interest between
their stand and, at least, in relation to the factum of independence of
. investigation of those cases by STF.

65.  Before dealing with the submission with regard to conflict of interest,
we deem it apposite to refer to the expression ‘conflict of interest’ as
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understood in common parlance. The term ‘conflict of interest’ is used in
cohnection with public officials and fiduciaries and their relationship to matters
of private interest or gain to them. A conflict of interest arises when a
government employee’s personal or financial interest conflicts or appears to
conflict with his official responsibility, [See Black’s Law Dictionary — Sixth
Edition; and Advanced Law Lexicon by P. Ramanatha Aiyar - 3rd Edition
Reprint [2007].

66.  Oncloser scrutiny of the stand of the respondents, we find merit in the
argument of Shri L. Nageshwar Rao, Additional Solicitor General that
appearance of common Advocate for all the wings of the State in no way
affects the merits of the investigation done by STF or its impartiality and
- independence. It would have been a different matter if the same Advocate
were to appear for the accused as well as the complainant. In all the PMT
cases, the complainant is either STF or VYAPAM itself, There is no conflict
of interest between them. As a matter of fact, both VYAPAM as well as the
concerned Departments of the State are taking appropriate action against the
officials of the concerned wing of the State involved in the commission of the
alleged crime. The erring officials — be they howsoever high - are being
prosecuted by STF as well as are being proceeded by the concerned
Departments of the State by way of departmental enquiry and action of
dismissal. There is nothing to even remojely suggest that offictals of STF had
passed on any benefit to any ofﬁmal of VYAPAM or any other Department of
the State, On the contrary, the material shows that STF has proceeded against
one and all - be he the high Government official or person in public life.
Accordingly, we find no merit in the submission that STF is not properly
insulated, which, in turn, is affecting its independence in any manner. Shri
Tulsi, no doubt, concluded with the submission that the DGP whose statement
has been mentioned in the Press Release be called upon to file affidavit to
state whether STF gave him access to the record of investigation of the subject
crimes or that he has not seen the same. However, as noted earlier, the
statemenit of the DGP in the Press Release is concerning offences other than
PMT—VYAPAM examination scam cases, which are not the subject matter
of monitoring by this Court. As a result, we have no intention to expand the
scope of enquiry about those matters in the present petitions, being a non-
issue,

67. © Thattakes us to the argument of Ms. Indira Jaisingh. According to
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her, consent for enquiry by CBI in connection with the death of Dr. D.K.
Sakalle given by the State was only a farce. Such consent could not have
been given without issuance of a Notification under Section 6 of the Delhi
Police Act. This argument has been rightly refuted by the learned counsel for
the Respondents relying on the exposition in the case of Balkrishna Reddy
(supra). Section 6 of the Delhi Police Act, 1946, which speaks of consent of
the State Government neither refers to Notification nor order. Therefore,
Notification under Section 6 6f the Act is not required to be issued for grant
of consent by the State Government under the Act. We have already dealt
with the circumstances in which that consent was given. Ms Jaisingh had invited
our attention to the other part of the same judgment, which, however, does
not take the matter any further for deciding the argument under consideration.’
In that, issuance of a Notification under Section 6 of the Act is not envisaged
for entrusting the investigation to CBI on the basis of consent given by the
State Government. Accordingly, the point under consideration deservesto be -
answered against the petitioner.

68.  So far as submission of Ms. Indira Jaisingh about intrinsic conflict of
interest of different wings of the State, the same deserves to be stated to be
rejected as we have accepted the argument of the respondents that there is
no conflict of interest amongst the four wings of the State with regard to the
subject matter of these petitions.

69. The enquiry that needs to be confined in these petitions is : whether
STF was impartially and independently investigating the stated PMT —
VYAPAM examination scam cases and not likely to be influenced from any
quarter. In the earlier round of Public Interest Litigation, this contention has -
already been negatived and answered in favour of STF with the finding that it
is an independent unit created for investigation of specified cases of serious
nature having wide ramifications for the State and that the officials of STF are
not expected to report to their superiors in the Home Department or the Police
Headquarter concerning the contents or details of the investigation done by
them. The head of the STF unit is none else, but, a high IPS official of the
rank of A.D.GP. having vast experience and is known for his impartiality and
fairness in the investigation. Since there is no conflict of interest qua the subject
matter in issue, there is nothing wrong if one Law Officer of the State appears
for all the wings of the State. Suffice it to observe that we are not impressed
by the submission of merger of personalities of different wings of the State
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and having propensity t6 affect the fairness and independence of the
Investigating Agency because of filing of common Return or for that matter to
be represented by one Law Officer. The fact that one Law Officer has appeared

for the different wings of the State, does not necessarily lead to a presumption,

in fact or in law, that he would share the-vital information pertaining.to
investigation of the stated cases to persons from other Department. This
apprehension is founded on a figment of imagination of the petitioner(s), without
any tangible basis therefor. If the petitioners are able to substantiate commission
of such misconduct by the Advocate concerned, must approach the proper
forum. Inasmuch as, the factum of professional misconduct by any Advocate
can be made subject matter of an enquiry before the Bar Council, which has

the exclusive prerogative in that behalf,

70.  Inouropinion, there is nothing in law that can prevent the Law Officer
from appearing for different parties in the same proceedings, which according
to his wisdom, has no conflict of interest. Reliance has been Justly placed on
paragraph 100 in the case of Deepak Agarwal (supra), which reads thus :

“100. An advocate has a two-fold duty: (1) to protect the
interest-of his client and pursue the case briefed to him with
the best of his ability, and (2) as an officer ofthe Court. Whether
full-time employment creates any conflict of duty or interest
for a Public Prosecutor/Assistant Public Prosecutor? We do
not think so. As noticed above, and that has been consistently
stated by this Court, a Public Prosecutor is not a mouth- piece
of the investigating agency. In our opinion, even though Public
Prosecutor/Assistant Public Prosecutor is in full-time employ
with the government and is subject to disciplinary control of
the employer, But once he appears in the court for conduct of
a case or prosecution, he is guided by the norms consistent
with the interest of justice. His acts always remain to serve
and protect the public interest. He has to discharge his functions
fairly, objectively and within the framework of the legal
provisions. It may, therefore, not be correct to say that an
Assistant Public Prosecutor is not an officer of the court, The
view in Samarendra Das to the extent it holds that an Assistant
Public Prosecutor is not an officer of the Court is not a correct

3 32

VIEW,
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71. Speaking about Shri P.X. Kauray, we have observed his performancé
whilst he was defending the STF for opposing grant or non-grant of anticipatory
bail or regular bail to the concerned accused named in the criminal cases -
investigation whereof is being monitored by this Court. Not only that, he has
been appearing for VYAPAM as well as the State in all the cases where
VYAPAM had taken action against the candidates, who are incidentally named
as accused by the STF. The assistance given by him in all those cases has
been of high order. Not even once, it appeared to us that he had mixed up the
causes of different wings of the State. It is very easy for the petitioners to

- raise abogey - merely on the basis of their apprehension, but, accepting such

unsubstantiated and flimsy plea would, inevitably, entail in recording a finding
ofthat Advocate having committed professional misconduct, which is not within
our domain and which we must eschéw,

72.  -Bince, we have had the occasion to observe the performance of Shri
Kaurav onregular basis in series of petitions/ applications arising from PMT -
VYAPAM examination scam cases, almost on daily basis, since the matters
have reached this Court, appearing jointly or separately for one wingor the
other, we do not find any merit in the argument under consideration. For the
same reason, the argument of Ms. Indira Jaisingh that, in public interest, this
Court ought to appoint an independent Public Prosecutor to represent STF in
this proceedings for monitoring the investi gation of STF in the stated cases,
does not commend to us. The prayer is not to appoint Public Prosecutor to
represent STF during the trial. Even that prayer cannot be examined behind
the back of already appointed Public Prosecutor(s) in the respective 55 cases.

- The scope of monitoring of investigation cannot be enlarged in this behalf,

unless we were to record a finding that the trials are not being properly handled
by the existing Public Prosecutor(s) in the respective criminal cases.

73. We, however, appreciate the fair stand taken by Ms, Indira Jaisingh
that she is not opposed to in camera monitoring of the investigation by the
Court, if the situation so warrants. If the monitoring involves scrutiny of the
substance of the investigation, it must necessarily be in camera. But otherwise,
it must be in open Court. We have no difficulty in accepting this submission.
But, as aforesaid, for the last few dates noted earlier, this Bench has been
analyzing the quality of investigation already done by the STF, which, most of
the times, involved discussion about the substance of the investigation. To
avoid disclosure of those matters in open Court, the hearing was conducted
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in camera, in Chamber. Henceforth, if the enquiry in the process of monitoring .
is of a general nature, we can always take up the matter in open Court. Notably,
even though in camera monitoring of investigation was resorted to in the past,
the order-sheets of the.concerned date, mentions about the presence of the
officers of STF and the documents produced by them. That fact is already in
public domain and placed on the official website of the High Court. It is evident
from the said order-sheets that the monitoring in Chamber was done for
sufficiently long time on case to case basis, spread over for almost over or
about two hours on the given dates. As aforesaid, we have no difficulty in
following the same method and as suggested by Ms. Indira Jaisingh.

74.  Ms. Indira Jaisingh then relying on the common affidavit filed by the
different wings of the State, contended that their entities have merged even
_ though they have conflict of interest. We have already dealt with this contentior;
which was also raised by Shri Tulsi and negatived the same. It was also argued
that from the reply-affidavit filed by VYAPAM in Writ Petition No.15404/
2013, it is noticed that VYAPAM had taken a stand on merits regarding the
scam and about the matters which were engaging the attention of the Court
concerning those crimes notwithstanding the fact that officials of VYAPAM
were under scanner and their activities were being investigated by STF. This
argument would have been relevant in the earlier round of writ petitions, which
were disposed of by common judgment dated 16th April, 2014. Secondly, it
is in ignorance of the fact that the said affidavit of VYAPAM was not filed by
any of the officials of VYAPAM, who are under investigation. On the other
hand, the stand of VYAPAM, plainly, was that as the unholy activities have
been unearthed indicating involvement of its officials, it would proceed against
those officials, in accordance with law. It is, therefore, wrong to contend that
VYAPAM had hostile interest or had defended STF on any question of
investigation done by STF. To putit differently, there was no conflict of interest
between VYAPAM and STF on matters concerning investigation of the offences
under monitoring. For the same reason, we reject-the argument that filing of
such common affidavit by different wings of the State entailed in interference
with administration of justice. We also reject the argument that the Investigation
Agency (STF) had disclosed any vital information about the contents or
substance of the investigation to any other Authority outside STF or was taking
instructions from them in connection with the investigation of the stated cases.

75. ' The next argument of Ms. Indira Jaisingh, is that, the Court on the
carlier occasion should not have disposed of the Public Interest Litigations

-
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filed by the private persons. In‘our opinion, if this argument is entertained it
would inevitably result in undertaking review of the said decision, which is not
the scope of the present proceedings. Except this, nothing more is required to
be observed. In any case, disposal of those petitions has not come in the way
of the present petitioners to file fresh petitions and, more so, when the same
have been entertained to the limited extent of considering the subsequent
developments and actions of STF. T

76. The argument that no other party was appearing in the suo motu
proceeding except the official respondents and that those respondents have
common interests also, does not commend to us. For, in the suo motu
proceedings, the limited issue is about monitoring of the investigation by STF
of the stated PMT — VYAPAM examination scam criminal cases. In that
context, only the State of Madhya Pradesh and STF would be relevant parties.
Indeed, STF is one of the wing of the State, but, as observed earlier, is a
separate unit in the Home Department of the State and, more particularly, the
investigation of the stated cases have been completely insulated and progressing
in right direction. Going by the criminal jurisprudence, ordinarily, after
registration of offences until filing of the charge-sheet/police report (under
Section 173 of the Code), the Investigating Officer is in complete control and
it is his wisdom, which guides him to investigate the matter. Along with the
charge-sheet, the Investigating Officer has to place on record complete material
collated by him during the investigation. The Court after perusal of the charge-
sheet and the accompanying record, can call upon the Investigating Officer to
explore further investigation on certain mattets, which it may deem appropriate.
Further, during the trial, the Court has ample power to issue direction to
examine someone as court witness as also to proceed against any person,
who is found to be involved in the commission of the crime tried by it, if the
evidence brought on record discloses that fact.

77.  Suffice it to observe that the scope of monitoring of investigation by
Court is very limited to surveillance. It is to ensure that the Investi gating Agency’
conducts the investigation in a free, fair and time bound manner without any
external interference. Thus understood, non-presence of any other party, much
less public spirited person in such proceeding would make no difference nor
can it be said to be inappropriate. The third party such as the petitioners
before this Court, no doubt, can always bring certain vital facts to the notice
of the Court to throw light on the laxity or inertia in the investigation or for that
matter facts revealing investigation being controlled by external forces.
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Indubitably, there is no legal provision, at least brought to our notice, which
mandates appointment of an amicus curiae to assist the Court for monitoring
of the investigation. The monitoring of investigation by the Court, in itself, is
an exceptional situation, If the Court takes the responsibility of monitoring
and finds it difficult in discharging that role, certainly it is open to the Court to
appoint an Advocate of eminence as amicus curiae to assist the Court at any
stage. That will be a matter of prudence.

78.  The next argument canvassed by Ms. Indira Jaisingh that suo motu
_proceedings should be heard in open Court, has already been answered in the
earlier part of this judgment. Inasmuch as, the suo motu proceedings were
initially heard in open Court, but, when the Court found that without proper
analysis of the material already gathered by the Investigating Agency, the
monitoring of the investigation may be futile and that the analysis of the evidence
in open Court would have, inevitably, entailed in discussion of the nature and
the substance of the material so collected, it was deemed appropriate to opt
for in camera hearing. Even Ms. Indira Jaisingh, in her usual fainess, concedes
that if it is a matter involving discussion of the substance of the material collected
by the Investi gating Agency, it may not be appropriate to discuss it in open
" Court hearmg, and to avoid revelation of such material, which may give
advantage to the accused sooner or later, in camera hearing may be most
suited.

79.  Ms Indira Jaisingh had also relied on the decision of the Supreme
Court in the case of Subrata Chattoraj (supra), in particular, para 31 therein.
The observations in the said reported decision are in the backdrop of the fact
situation of that case inter alia involving inter State ramifications. Hence, this
decision will be of no avail. For, in these cases, we have already negatived the
apprehensions of the petitioners about the possibility of laxity or impartiality in -
the investigation by STF, for the reasons already noted hitherto.

80. Ms. Indira Jaisingh then contended that thé Court should not have
gagged the media from publishing the proceedings. As the PIL’s filed by the
private parties are now being finally disposed of, itisa non-issue. We, therefore,
refrain from examining the same except to observe that the order passed was
to desist from publication “of the deliberations in the Court Room™ on the
given dates and nothmg more. Therefore, it is not necessary for us to dilate
any further on the exposition in the cases of Sahara India Real Estate
Corporation Limited (supra) and Asharam Bapu (supra).
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81. A priori, we reject the submissions of Ms. Indira Jaisingh to transfer
the investigation of the stated PMT — VYAPAM examination scam cases to
CBI, and to appoint Special Public Prosecutor to represent STF or to direct
the STF to appoint another Advocate to espouse its cause instead of the Law
Officer of the State. We may, however, accede to her submission that the
Court should continue to monitor the investigation of those cases. For the
reasons already recorded, as of now, we do not deem it necessary to appoint
amicus curiae to assist the Court during such monitoring. Similarly, her
submission that the hearing of suo motu proceedings should be in open court
as held earlier, would depend on the matters to be considered in the process
of monitoring of the investigation by the Court and not necessarily in open
Court. We also do not accept her submission that the present PIL’s filed by
the private parties should be kept pending. In our opinion, there is no reason
to multiply the proceedings for the same cause. Moreover, keeping these set
of petitions pending, will be inviting further distraction to the process of
monitoring of investigation by the Court. That would be antithesis to public
interést and would impair the objective of monitoring. Inasmuch as, due to
the objections taken by these petitioners, that suo motu proceedings should
not be heard in Chamber and to injunct Mr. Kaurav from appearing for STF,
the monitaring of the cases has virtually been in suspended animation from
12/09/2014. In the later part of the judgment, however, we would provide

- for amechanism, which can assuage the apprehensions of these petitioners

and persons similarly situated.

82. That takes us to the argument of Slgri Tankha, Senior Advocate, who
had relied on three notes prepared by him with the assistance of his colleagues
on the basis of information culled out from the charge-sheets filed in the
concerned criminal cases by STF. He pointed out that there were discrepancies
in the investigation. According to him, the material reveals that the name of
the Minister was not mentioned in the excel-sheet, but, the STF did not
investigate that aspect and, more particularly, made no attempt to ascertain
the name of the Minister. He then pointed out that although the name of Ms.

" Uma Bharti appears in the material filed along with the charge-sheet, however,

she has not been named as an accused in any criminal case investigated by
STF. Further, the Investigating Agency was adopting a policy of pick and
choose by naming some of the candidates as accused and some as witnesses.
Those who spoke about the facts convenient to STF, were made witnesses
and those who named heavyweights as being party to the conspiraty, have
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83.  Tore-assure ourselves, we called for explanation from STF on those
facts in sealed cover. Suffice it to observe that the explanation offered by STF
in sealed cover for the perusal of the Court not only refutes the above noted
points raised by the petitioners, but, also gives sufficient reason to justify the
charge-sheet as filed by the Investigating Agency. We do not deem it
_ appropriate to disclose the said explanation in this judgment, which has been
handed over in a sealed cover to us by the STF. For, any observation in that
behalf may affect the fair trial of those cases. As is noted earlier, the legal
position is well established that the Investigating Agency is obliged to place
the entire material - be it for or agai_nst the prosecution - as has been collected
during the investigation of the case along with the police report/charge sheet.
Further, it is then open to the Trial Court to summon any person as court
witness or to be named as an accused on the basis of the evidence that comes
on record during the trial. Besides this, we do not deem it appropriate to
make any further observation at this stage. We, however, restate the opinion
already recorded that, as of now, we do not find any inertia or inaction on the
part of the Investigating Agency in investigation of the stated PMT - VYAPAM
examination scam criminal cases. Rather, we find that the investigation of these
cases, assigned to STF, are proceeding inri ght direction and in a fair, impartial
and independent manner. Therefore, reliance placed on the dictum of Vireet
Narain (supra) is of no assistance to the petitioners, in the fact situation of
these cases.

84. Shri Tankha referring to the fact that VYAPAM had furnished
information to STF in only two days’ time after receiving the requisition from
STF, notwithstanding the fact that the material to be analyzed by VYAPAM
_ was humongous task. We are not impressed even by this argument. In the first
place, that argument was available in the first round of Public Interest Litigation
and, in fact, has been dealt with in the said judgment. Secondly, the information
furnished by VYAPA! was based on computer generated data analyzed by
the technical experts of VYArAM, which could be generated by few computer
commands. Thirdly, the investigation by STF is in respect of all the relevant
matters and not limited to the information furnished by VYAPAM, though the
same was found to be relevant information. In any case, the credibility of the
Investigating Agency (STF) is not shaken in any manner because of receiving
such information from VYAPAM.,



ILL.R.[2015]M.P. Digvijay Singh Vs. State of M.P. (DB) 1271

85.  The next argument advanced by Shri Tankha, that the Court should
continue to monitor the investigation has already been dealt with. Similarly,
his argument that the Court should appoint Special Public Prosecutor and
Advocate of eminence as amicus curiae to assist the Court during the
monitoring, has also been answered by us in the negative while dealing with
the submission of Ms. Indira Jaisingh.

86.  Reverting to the argument of Shri Rajendra Tiwari, Senior Counsel,
who had additionally referred to paragraph 49 of the common return to contend
that the affirmation clause of the return is not proper. We have already observed
that the same is a curable defect and the affiant can be asked to swear a
properaffirmation clause. We have also rejected the argument that the common
return filed discloses that the different wings of the State are hand-in-glove or
that it could not have filed such common return in view of the conflict of
interest. His argument that there is no mention in the affidavit that the same
was being filed in consultation with all the wings of the State, in our opinion,
contradicts the argument that a common return could not have been filed on
behalf of different wings of the State. As noted earlier, the return has been
sworn by Ashish Khare, AIG, ATF, Bhopal and OIC in his capacity as official
of STF. That return, cannot be discarded whilst examining the question as to
whether the investigation of STF is free, fair, impai‘tial and without pressure
from Authorities outside STF. It would have been a different matter, if the
common return was filed by official(s) from other Department. That could
have given rise to an inference that vital details collected during the investigation
have been divulged or shared with the said official(s). '

87:  Asregards, FIR in Crime No.20/2013, which refers to the involvement
of Ms Uma Bharti without naming her as an accused, we have already noted
that the said offence pertains to Samvida Shala Shikshak and has nothing to
do with the PMT — VYAPAM examination scam cases, which are being
investigated by STF and are subject matter of monitoring by the Court.
Needless to observe that the Investigation Agency is obliged to proceed against
all persons found to be involved in the commission of the said offence. Further,
the Court dealing with the said criminal cases will be in a position to analyze
the material submitted by the Investigating Officer along with the police report
and proceed against all concerned found to be involved in the commission of
the said offence. Besides this, nothing more is required to be observed.

88. The arguméht‘ of Shri Tiwari that PMT —VYAPAM examination scam
‘ ’ .
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cases have inter State ramifications, also does not commend to us. The fact

that some of the scorers/impersonators were brought from other States, does.
not make it a case of inter State ramifications. The offence has been planned
and executed within the State of Madhya Pradesh. The main accused are

officials of VYAPAM. The manipulation of ¢fficial record was done by the

officials of VYAPAM. The racketeers and even middlemen, who arranged for

- the scorers/impersonators were, essentially, from Madhya Pradesh. The

question is : whether STF is capable of investigating the crime in which scorers

and impersonators from other States have also participated. We have no

hesitation in taking the view that STF is in a position to investigate even that
aspect of the crime and, in fact, have succeeded in arresting large number of
storers/impersonators and for that matter middlemen from other States also.

Understood thus, the question of entrusting the investigation to CBI on this

argument does not ari:se; and, more so0, on the finding that the investigation

done so far by STF of the stated offences has been free, fair and impartial, It

would have been a different matter if STF was not in a position to proceed at

all against the scorers/impersonators coming from other States. Hence, there

is no'substance even in this submission.

89.  The nextargument of Shri Tiwari founded on Annexure P/5 (in Writ
. Petition No.12431/20.14) that a clean chit has been given to Shri Sudarshan
reflects on the impartiality of STF, clearly overlooks that Shri Sudarshan has
not been named either as an accused or a witness in any of the criminal case
arising out of PMT VYAPAM examination scam, but, it pertains to some
other offence, which is not the subject matter of monitoring by this Court.
Similarly, the érgument about the involvement of someone from the Chief
Minister’s official residence will be of no avail to criminal cases arising out of
PMT VYAPAM examination scam. We have already dealt with these aspects
quite elaborately in the earlier part of this judgment. Suffice it to observe that
the apprehensions expressed by the petitioner(s) represented by Shri Tiwari,

Senior Counsel, are based on miscommunication and misunderstanding of the
issues relevant to ascertain wi:>ther the investigation done by STF in relation

to PMT -~ VYAPAM examination scam matters is free, fair and impartial.

90.  Thattakesus to the argument of Shri Siddhartha Seth, who reiterated
his argument as was canvassed by him in the earlier round of Public Interest
Litigation, about the parens patriaz obligation of the State and about public
outery due to the scam and the disillusionment of the common man. That

4
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arguiient has already been consideréd and rejected in the earlier judgment. -

The petitioner for whom he is appearing has not pointed.out any specific
subsequent development, which can mar the credibility of the STFE. Hence,
no further elaboration is necessary,

91. As regards the argument of Shri Manish Verma that there was
possibility of cut off higlier marks for the open category having been
manipulated and that has riot been investigated, also does not commend to
us. For, if any such clue is revealed during the investigation, the STF will be
obliged to investigate even that aspect thoroughly. Suffice it to observe that
until filing of the final chaige sheet in all the PMT VYAPAM examination
scam cases, entertaining such griévance 1s prcmature :

92. ' Havingdealt with eachi of the arguments raised by the counsel for the
respective petitioner(s), we may now examine the scope of enquiry in the
present set of writ petitions. As aforesaid; the question regarding the integrity

. and credibility of the investigation by STF will have to be tested on the basis

of subsequent developments after the judgment in the first round of Public -
Interest Litigations. We have already dealt with each of those points raised by
the concerned petitioner(s) and found it to be flimsy, baseless, untenable and
replete with misinformation, if not disinformation. As a result, there is no reason
to depart from the view already expressed by the earlier Division Bench of
this Court about the independence of STF and also about the quality of
investigation of the stated offences conceming PMT—VYAPAM examination
scami by the said Agency. We find that even after the judgment dated 16th
April, 2014, investigation by the STF in all the criminal cases and fresh
registered cases concetning PMT—VYAPAM examination scam is proceeding
in the right direction and is being done in a proper manner. This Court has
closely monitored the investigation since the commencement of suo motu -
proceéedings, and did not find any infirmity, much less of the order to doubt
the credibility of the investigation. For the aforementioned reasons, the decision
renderéd in the case of Narmadabai (supra) has no application to the facts
of these cases. '

93. We have no hesitation in placing on record that on each date of hearing
for monitoring of investigation, the Courthad to spend substantial time, almost
about or over two hours on every occasion, to understand the progress made
on case to case basis. The status reports submitted on every occasion by the
concerned officials of STF have already been kept in sealed cover, which . -
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testify the amount of labour put in by the Investigation Agency. It has come on
record that the Investigation Agency has succeded in arrestihg more than 1000
accused since monitoring by Court and the process of arrest of absconding
accused is also being pursued in right earnest on case to case basis. Besides
the number of arrests, including of all the high Government officials and persons
in public life, who were found to be involved in the commission of the said
offences, each of them have been proceeded against by STF. The principal
accused or the brain behind the conspiracy and most of the racketeers and
middlemen have been arrested and put in jail. The bail applications filed by
them Liave been effectively opposed at the level of the Trial Court as well as
High Court. We have no hesitation in observing that there is no legal basis to
transfer the investigation to another Investigation Agency, and moreso because
of the fact that the investigation in each of these 53 criminal cases by STF has
reached at an advanced stage. In most of the criminal cases, charge-sheet has
since been filed against the concerned accused without committing any default;
and in remaining cases further investigation is in progress. The STF has assured
this Court that it would ensure that final charge-sheets will be filed almost in
all the cases very shortly, except in two cases by March, 2015 because of the
complexity of the investigation and involvement of large number of accused in
those cases. Notably, the STF after taking over the supervision of 45 cases -
concerning impersonation registered from year 2000, was able to crack the
whip against concerned accused, which cases were not effectively pursued
by the local police. '

94,  Inouropinion, as we find that the investigation of criminal cases, arising
out of PMT — VYAPAM examination scam, done by STF so far is proceeding
in right direction and is being done properly, therefore, at this advanced stage
of investigation, it would be against the public interest to transfer the same.
However, if some deficiency in the investigation is noticed during the monitoring
of the investigation, it is always possible for the STF to take corrective steps
and also for the Court to ensure that such issues are addressed by STF in
right earnest. That option would be meaningful and in public interest, than the
knee jerk reaction of transferring the investigation of all the 55 cases to new
Investigation Agency. The latter may give rise to uncertainty, confusion and
most importantly delay in bringing the offenders to book and to put them on
trial at the earliest.

95.  Indubitably, on the basis of some flimsy apprehensions, which are,
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essentially, founded on misinformation, miscommunication and
misunderstanding of the real facts and, if we may say so, presented only to
confuse and obfuscate the real issues, cannot be the basis to lightly undermine

the sincerity, commitment and, more importantly, integrity and credibility of .

an institution especially created by the State to investigate such serious offences.
Tt would have been a different matter, if the petitioners were able to demonstrate
that the officials investigating the stated offences were biased or incompetent.
If that case was to be made out, the Court could have passed appropriate
order including to keep those officials at bay from STF and with the investigation
of these cases. However, it is neither fair nor permissible or in public interest
to question the integrity and credibility of the entire organization of STF on
unsubstantiated apprehensions, if not unstatable. That approach would be °
counter productive and inevitably weaken the democratic values. It would
entail in creating an environment of mistrust qua this premier organisation/

- institution of the State. It is cardinal to uphold and respect the integrity of the

institution such as STF by one and all and more so by public spirited persons, -
as it is inextricably linked to democratic values and independent functioning
of such institutions. Any attempt to undermine the integrity of the institution
must be eschewed. As observed by the Apex Court, public outcry alone cannot
be the basis to transfer the investigation of the criminal cases to another
Investigation Agency. But, something more and palpable should be brought
to the notice of the Court to issue such a drastic direction.

96. It is noteworthy that Section 39 of the Code of Criminal Procedure,
1973, mandates that every person aware of the commission of or of intention .
of any other person to commit any offence punishable under the Sections of

- the Indian Penal Code mentioned therein, shall in absence of any reasonable

excuse, forthwith give information to the nearest Magistrate or Police Officer
of such commission or intention. Further, non-furnishing of such information
without any reasonable excuse is in itself an offence punishable under Section
176 of the Indian Penal Code. A fortiori, it is the duty of the petitioners and
similarly placed public spirited persons to report about any infirmity or illegality
noticed by them and which is capable of being corrected by the Head of the
Institution/Organization such as STF. We have no manner of doubt that if the
petitioners had approached the Head of the STF, he would have been able to
deal with the points raised by them in an objective manner and, in turn, could .
have instructed the concerned officials to deal with the matter appropriately.
The petitioners, therefore, ought to first share the information available with
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them concerning any case under the monitoring of this Court or any other case
investigated by the STF, to the Head of the STF, if they so desire. We refrain
ourselves from observing anything further.

97.  Bethat as it may, although, we have neither found any infirmity in the
investigation nor could discern any laxity or inertia in the investigation by STF
in the stated criminal cases, but, keeping in mind the issues raised by the
petitioners in the present set of petitions that the Court must appoint Public
Prosecutor to espouse the cause of STF and in addition the Court must nominate
an amicus curiae to assist the Court in hearing of the suo motu proceedings
and further the hearing of suo motu proceedings should be conducted in open

Court coupled with the fact that the matter has aroused public interest, we .

deem it appropriate to provide a dispensation, by creating one more effective
level for filtering of information concerning the quantitative and qualitative
progress of investigation by STF before the same is brought to the notice of
the Court. That would further the cause of free, fair, independent and impartial
investigation by STF. For that, we intend to appoint a broad based Special
Investigation Team (SIT), consisting of experienced judicial mind, IPS officer
having indepth knowledge of the nuances of the investigation and an
experienced I.T. professional — (as the evidence that will be presented in the
concerned criminal cases will also be electronic evidence). This team would
not only act as a watch dog Committee of the Court, but, would also beina
position to filter the information and inputs that would come to its knowledge
through different sources and found to be relevant for ensuring free, fair and
impartial investigation by STF. This team will also be entrusted with the task

of overall supervision of the investigation of criminal cases concerning PMT —

VYAPAM examination scam assigned to STF, on case to case basis. It may
be open to this Team to give instructions to the Head of the STF concerning
the investigation of the stated offences and to ensure that those instructions
are carried out in right earnest. All future representations or information
concerning the investigation of the stated offences, by any interested person,
hereafter, will have to be first addressed to the Chairman of the Special
Investigation Team. The Team after processing the said information, within a
reasonable time after its receipt, may issue instructions to the Head of the
STF and call upon him to submit compliance report within specified time. On
failure to comply with such instructions, SIT may forward a report of the
Chairman, bringing it to the notice of the Court, forthwith. Under this
arrangement the petitioners or any other interested person, hereafter, will be

-
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free to submit their representations /information to the Chairman of the SIT.
and on receipt thereof, the SIT may compile such information and subrmt the
same to the Court with its remarks and action taken thereon.

98.

For assisting the SIT to present its case before the Court, it would be

open to it to appoint an Advocate of its choice. The State Government shall
be obliged to provide for the logistical support to the SIT appointed in terms
of this order and shall also be responsible for the emoluments and expenses
(including the expenses and professional fees of the Advocate to be appointed
by SIT), to be paid to the members of SIT. We are of the considered opinion -
that such arrangement would not only create.one more level for monitoring
the investigation of stated cases by STF, but, it would also assuage the
apprehensions or, if we may say so, the mis-apprehensions of the petitioners
and similarly placed persons about the impartiality of the investigation by STE.
If this dispensation is put in place, the argument of the petitioners that the
Court must appoint amicus curiae to assist the Court or for that matter issue
direction to the STF to engage its own Public Prosecutor to espouse the
cause of STF or the objection to the appearance of one Law Officer for all
the wings.of the State, will stand redressed. _

99.

Accordingly, we proceed to pass the followmg common orderinthese

petitions:

1.

Writ Petition Nos, 11695/2014 (PIL); 12196/2014 (PIL); 12386/
2014 (PIL);12392/2014 (PIL);12431/2014 (PIL); 13475/2014 (PIL);
and 13868/2014 (PIL) are disposed of with the above observations

with no order as to costs.

Suo motu proceedings-shall continue. However, the same be now
listed on 7th November, 2014, in Open Court for nominating the
members of SIT and for determining their emoluments.

We hereby, appoint a broad based Special Investigation Team (SIT)
consisting of (a) former High Court Judge as Chairman of SIT; (b)
former IPS Officer not below the rank of Additional Director General
of Police having indepth experience of investigation; and (c) former
experienced L.T. professional. .

The Special Investigation Team is appdintcd to supervise the
investigation of all criminal cases concerning PMT — VYAPAM

" examination scam entrusted to STF, on case to case basis. Further,
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- the SIT can issue instructions to the Head of the Special Task Force

concerning the investigation of those cases, if any, with further

 instructions to file compliance report within the time frame specified

by it. For any reason, STF fails to comply with those mstructlons within
the given time frame, that fact may be brought to the notlce of the
Court by the Chairman of the SIT through his report submitted in a
sealed cover. n

Any information or representation regarding the investigation of the
stated criminal cases entrusted to STF, by any interested person,
hereafter, shall be submitted to the Chairman of the SIT, who, after
due scrutiny thereof, may take necessary follow up action and including

. issue instructions to the Head of the STF in that behalf. The

representation/information received between the two dates of hearing

. of the suo motu proceedings before this Court, be compiled and

presented by the Chairman of the SIT with his remarks and follow-up
action, if any, in.a sealed cover. In other words, no further
communication, representation, Public Interest Litigation, application
or writ petition can be filed or will be entertained by the Court
concerning the investigation of PMT VYAPAM examination scam
criminal cases ass1gned to STF (save and except involving issues of
violation and infringement of fundamental rights of any person), unless
routed through SIT. '

The State Governthent is directed to, forthwith, provide complete
logistical support to SIT and shall also be liable to pay all the expenses
and including professional fees of the Advocate of SIT and emoluments
of the Members of the SIT as and when due and payable, to be
determined on the next date of hearing of suo motu petition. The Chief

. Secretary and the Secretary, Home Department, Government of

Madhya Pradesh shall be personally responsible to ensure compliance .
of these directions in its létter and spirit.

The State Government is directed to ensure that none of the officials
of STF, who are investigating the stated criminal cases, which are
being monitored by this Court, should be transferred from STF Unit
to any other Department/Organization or shall be entrusted with any
other additional work other than investigation of the criminal cases
entrusted to STF, without prior permission of this Court.

P
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8.

10.

11.

We further direct that no official of STF shall take instructions from
any other Authority outside the STF nor shall divulge any information

"directly or indirectly or share the material collected during the
_investigation of the stated crimes to any third party or other

Government official or higher ups outside the STF, without prior
pefmission of this Court.

The STF officials investigating the concerned offences under
monitoring of this Court, shall ensure that entire material collected
during the investigation — be it in favour of or against the prosecution
- be made part of the charge sheet/police report to be filed before the

concerned court unless the confidentiality and privilege is claimed in

respect of any confidential document. If such confidentiality and
privilege is claimed in respect of any official document and for which
reason the same has not been made part of the charge-sheet, that fact
should be contemporaneously brought to the notice of this Court in

_ sealed cover whilst filing the charge-sheet in the concerned court.

The State Government is further directed to ensure that if STF unit
requires any expansion because of the increase in workload, timely
decision on such proposal/request, after receiving it from STF, should
be taken, in any case not later than two weeks from its receipt. In

‘case it is not possible to do so, the Chief Secretary of the State must

move a formal application giving justification for the delay or refusal
to accede to the request so made within one week thereafter. The
Chief Secretary shall be personally responsible to ensure strict
compliance of this direction. For ensuring timely compliance, STF must
mark one copy of the requisition to the Chief Secretary in addition,
for information and necessary action, contemporaneously whilst -
sending it to the concerned Department.

We further direct STF to record the statements of each of the writ
petitioner(s), who are interested in getting their statement recorded
with regard to the stated cases, which are being investigated by the
STF and whose writ petitions have been disposed of by this common
judgment; or any other person interested in recording his statement
concerning the investigation of the stated PMT examination scam

" criminal cases and such statement should be made part of the'charge-

sheet/police report to be filed before the concerned court. Further,
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any relevant information disclosed in such statement must be thoroughly
~ investigated and that should be made part of the charge-sheet/police
report. ;

12.  We further direct the Head of the STF to cause to keep close watch
on print and electronic media reports, in particular, mentioning about
the deficiencies in the investigation of the stated criminal cases and to
take immediate steps in that regard including by recording statement
of the persons responsible for disseminatior of such news item. If the
information divulged is found to be relevant, the Head of the STF
must issue necessary instructions to the Investigating Officer to
investigate the same and to be made as part of the charge-sheet.

13.  Theexplanatory riote handed over by Mr. Nageshwar Rao, Addiﬁonal
Solicitor General is ordered to be kept in a sealed cover bearing the
date of this order, in suo motu proceedings.

.14, The abovesaid directions have been issued in suo motu proceedings,
bearing Writ Petition No.6385/2014, which is kept pending and will
be heard separately on 7th November, 2014.

15.  Incaseof any urgency or difficulty in complying with any direction

) given in terms of this order or any further direction to be given in
pending suo motu proceedings, the Chairman of SIT or the Head of
STF is free to approach this Court for appropriate direction.

Order accordingly.

L.L.R. [2015] M.P., 1280
WRIT PETITION -
Before Mr. Justice Alok Aradhe
W.P. No. 14628/2014 (Jabalpur) decided on 5 November, 2014

SAQIB KHAN: ... Petitioner
Vs. .
RAVINDRA SURI : . Respondent

A. Civil. Procedure Code (5 af 1908), Section 10 - Stay of
suit - Eiling of written statement is not sine qua non for deciding the
application under Section 10 of C.P.C. - Trial Court directed to decide
the application on merits. (Para 6 & 8)
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B; Accommodation Control Act, M.P. (41 of 1961), Section
13(6) - Sub-tenant - There is no privity of contract between the landlord
and sub-tenant - There is no liability on sub-tenant to deposit the rent
- Section 13(1) of Act does not include sub-tenant. (Para7)
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Siddharth Gupta, for the petitioner.
Ashish Shroti, for the respondent.

ORDER

ALOK ARADHE, J. :~ This petitionunder Article 227 of the Constltutloﬁ
of India arises from the orders dated 8.8.2014, 30.9.2014 and 16.7.2014
passed in Civil Suit No.419-A/2014.

2. The facts, giving rise to filing of the petition, briefly stated, are that
one Ranjit Shah filed a civil suit, namely, C.S. No.483-A/2011 against the
petitioner and the respondent seeking the reliefs of possession and damages
on the basis of title on the ground that the petitioner and the respondent are
encroachers. Thereafter, the present respondent along with his brother filed
Civil‘Suit No.822-A/2012 on 27.7.2012 against the aforesaid Ranjit Shah
seeking the relief of specific performance of contract. Thereafter, aforesaid
Ranjit Shah filed civil suit, namely, C.S. No.443-A/2014 against the pétitioner
as well as respondent and other persons for eviction on the grounds
enumerated under Section 12 (1) (a), (b), (¢), (¢) and (f) of the Act. It is
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noteworthy that in the aforesaid civil suit, in paragraph 5 of the plaint, the
respondent has been described as tenant whereas the petitioner has been
shown to be a subtenant. Thereafter the respondent filed the suit, namely,
419-A/2014 against the petitioner for eviction on the ground enumerated under
Section 12 (1) (a) of the Act.

3. The respondent filed an application under Section 13 (6) of the Acton
the ground that the defendant has failed to tender the arrears of rent from
March, 2013 to March, 2014. The aforesaid application was allowed by the
trial Court vide order dated 8.8.2014 and the petitioner was directed to deposit
the rent, failing which his defence to the eviction proceeding would be struck
out. However, the petitioner did not deposit the rent and, therefore, vide order
dated 29.9.2014, the defence of the petitioner to the proceeding for eviction
was struck out. The petitioner also filed an application under Section 10 of
the Code of Civil Progedure which was rejected by the trial Court by order
dated 16.7.2014 on the ground that the application is premature as the petitioner
has not filed the written statement. In the aforesaid factual backdrop, the
petitioner has approached this Court.

4. Learned counsel for the petitioner submitted that the application under
Section 10 of the Code of Civil Procedure preferred by the petitioner has been
rejected by the trial Court in a mechanical manner without application of mind. It
is further submitted that filing of the written statement is not sine qua non for
deciding the application under Section 10 of the Code of Civil Procedure. It is
also submitted that order dated 8.8.2014 is contrary to the provision of Section
13 (3) of the Act inasmuch as the trial Court ought to have appreciated that there
is dispute with regard to entitlement to receive the rent between respondent and
Ranjit Shah. In support of the aforesaid submissions, learned counsel for the
petitioner has placed reliance on the decisions in Sankatha Deviv. Jagdish Singh,
(1999) 1 MPL]J 497, Sabiha Masood v. Tahabbur Ali Khan, (1998) 2 MPLJ
610, Mohanlal v. Bhartiva Red Cross Society and Manaramv. Omprakash &
Others , (1999) JLI 197, Sheela v. Firm Prahlad Rai and Others , (2002) 3
SCC 375 and Punam Chand v. Moorti Madan Mohan Ji and Others , (2007)
3 MPLJ 340. .

5. On the other hand, Mr. Ashish Shroti, learned counsel for the
respondent with his usual fairness submitted that the application under Section
10 of the Code of Civil Procedure ought to have been dealt with by the trial
Court on merits however, while defending the order dated 8.8.2014, learned



LLR.[2015]MP. Saqib Khan Vs. Ravindra Suri 1283 .

counsel for the respondent invited the attention of this Court to paragraph 5
of the plaint in Civil Suit No.443-A/2014 and has pointed out that in the
aforesaid civil suit the respondent has been described as tenant whereas the
petitioner has been mentioned as subtenant. While placing reliance on the
decisions in Daryanumal v. Sohanlal, 1961 MPLJ 1447, Kanhaiyalal v.

Ganeshbai , 1963 MPLJ SN 228 and Vitthaldas v. Kalabai and another ,

1978 (1) MPWN Note — 17, learned counsel for the respondent submitted
that a subtenant is not required to comply with the provision of Section 13 of
~ the Act. The petitioner has entered into an agreement of tenancy with the
respondent on 1.4.2011 but had paid the rent up to March, 2013 only.

Therefore, the trial Court was justified in directing the petitioner to comply
with the provisions of Section 13 (1) of the Act.

6. I have ¢onsidered the respective submissions made by learned counsel
for the parties. The provisions of Section 10 of the Code of Civil Procedure
are clear, definite and mandatory. The court in which subsequent suit is filed
is prohibited from proceeding with the trial in certain specified circumstances.

[See: Manoharlal v. Seth Hiralal , AIR 1962 SC 27] The essential ingredients
to be fulfilled for application of Section 10 of the Code of Civil Procedure,
are namely, (i) the matter in issue in second suit is directly and substantially in
issue in first suit; (i) the parties in both the suits are common; (iii) the court in
which the first suit is instituted is competent to grant the relief in subsequent
suit; and (iv) whether the judgment in previous suit would operate as res
judicata. The scope and ambit of Section 10 of the Code of Civil Procedure
has been considered by the Supreme Court in the cases of Gupte Cardiac
Care Centre and Hospital v. Olympic Pharma Care (P) Ltd. , (2004) 6
- SCC 756, National Institute of Mental Health and Neuro Sciences v. C.

Parameshwara, (2005) 2 SCC 256 and Aspi Jal v. Khushroo Rustom and
Dadyburjor, (2013) 4 SCC 333. In the instant case, the trial Court while
deciding the application under Section 10 of the Code of Civil Procedure has
not dealt with the application on merits but has rejected the same simply on
the ground that the petitioner has not filed the written statement. The filing of
the written statement is not sine qua non for deciding the application under
Section 10 of the Code of Civil Procedure. For the aforementioned reasons,
the impugned order dated 16.7.2014 cannot be sustained in the eye of law.

7. Admittedly, in Iiaragraph 5 of the plaint filed in C.S.No.443-A/2014,
the respondent has been described as tenant whereas the petitioner is shown
to be a subtenant. Section 13 (1) of the Act casts a duty on the tenant to
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tender rent in the manner prescribed therein. Thus, Section 13 (1) of the Act
envisages privity of contract between the parties to the suit. There is no privity
of contract between the landlord and the subtenant. therefore, there is no

‘liability on subtenant to deposit the rent. For the purposes of Section 13 (1)
of the Act, tenant does not include subtenant. [See: Daryanumal (supra),
Kanhaiyalal (supra)and Vitthaldas (supra) ] The petitioner, therefore, is not
required to deposit rent in C.S. No.443-A/2014. The petitioner has entered
into an agreement of tenancy with the respondent and has paid rent to the
respondent till March, 2014. Therefore, in the facts of the case, there is no
dispute with regard to entitlement to receive the rent. Consequently, Section
13 (3) of the Act has no application to the fact situation of the case. However,
vide order dated 8.8.2014, the defence of the petitioner to the proceeding for
eviction has been struck out therefore, I deem it appropriate to grant
opportunity to the petitioner to deposit the arrears of rent.

8. In view of the preceding analysis, the impugned orders dated 16.7.2014
and 29.9.2014 are hereby quashed. However, the petitioneris granted two months'
time to deposit the entire amount of rent, failing which the defence of the petitioner
to the eviction proceeding would be struck out by the trial Court. The trial Court
is directed to decide the application filed by the petitioner under Section 10 of the
Code of Civil Procedure afresh on inerits.

9. Accordingly, the writ petition is disposed of.
Petition disposed of-

LL.R. [2015] M.P., 1284
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice Shantanu Kemkar
W.P. No. 4792/2005 (PIL) (Jabalpur) decided on 6 January, 2015

RAJENDRA KUMAR VERMA ...Petitioner
Vs.
STATE OF M.P. & ors. "...Respondents

A, Constitution - Articles 19(1)(a), 21 & 51A4(g) - Noise
pollution - Authorities are under obligation to ensure strict.compliance
of restrictions prescribed for noise levels. (Paras 14 to 16)
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B. Noise Pollution (Regulation and é‘ontrol) Rules; 2000,
Rule 5 - Kolahal Niyantran Adhinivam M., 1985 (1 of 1986), Section
13 - Validity of Section 13 of Act, 1985 - Rules 2000 being central rules
framed under Central enactment, will prevail - Exemption provided
w/s 13, Act, 1985 is ex facie in conflict with outer limit specified by
Rule 5(3), Rules 2000 - To that extent section 13(1) of Act, 1985 is
declared ultra vires. ~ (Paras 19 to25)
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C. Noise Pollution (Regulation and Control) Rules, 2000,

Rule 5 (3) - Exemption - Use of loudspeakers at any religious pliice -

Sound level restrictions provided by Central Leglslatmn will have to

" be adhered to without any exception. (Para 29)
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D, Noise Pollution (Regulation and Control) Rules, 2000,
Rule 5 (3) - Installation of Pandals - Govt. Authorities must entertain
application for installation of Pandals on public street keeping in mind
the statutory provisions/restrictions but also dictum of Apex Court - If
any authority comes across any unauthorized Pandal on a busy street,
must reniove the same by following due process. (Paras 31 & 32)
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Cases referred :  ;

(1991) 1 SCC 598 = AIR 1991 SC 420, AIR 1999 Cal. 15 = 1998
SCC Online Cal. 73, (2000) 7 SCC 282, (2005) 5 SCC 733, (2005) 8 SCC
794, (2009) 2 SCC 442, (2005) 8 SCC 796, (2009) 15 SCC 351, (2004)
13 SCC 61, M.A. No. 168/2013 & M.A. No 169/2013 (CZ) in O.A. No.
18/2013 dec1ded on21.2.2014.

Shobha Menon with Rahul Choubey, for the petitioner.
Swapnil Ganguly, Dy.G.A. for the respondent nos. 1 to 4/State.

ORDER
The Order of the Court was ' delivered by :
A. M KHANWILKAR, J. :- The petitioner asserts that he is a well-known

social worker and actively associated with many NGOs fighting for the cause
- of human dignity, civil liberty and social justice. He has filed this public interest
petition for direction to the State Authorities to prevent the environmental
noise pollution caused during the festive seasons, religious and social
ceremonies spread oyer the year, by use of various sound ampllﬁers and other
devices besides the n01se pollutlon by factories, trains and acroplanes. Further
direction is sought to prevent other atrocities committed on the society in the
name of religious festivals such as (a) traffic hazards by putting Pandals on
busy streets (the number proliferating each year) in an indiscriminate manner,
(b) theft of electricity with impunity for lighting and decoration of Pandals,
resulting in loss to public exchequer and (c) extortion and intimidation of public
by unscrupulous elements in the name of donation for the Pandals.

2. According to the petitioner, the citizens have a right to a decent
environment and to live peacefully which includes right to sound sleep at night,
to leisure and free locomotion during the day time. These are essential
ingredients of the right to life guaranteed under Articles 19(1)(a) and 21 of the
Constitution of India. The petitioner asserts that the mandate of Article 51A(g)
obligates every citizen to protect and improve the environment. Reliance is
placed on the exposition of the Apex Courtin Subhash Kumar v. State of
Bihar and others'. In Paragraph 7, the Court held that right to live is a

1L (1991) 1 SCC 598 =AIR 1991 SC 420

El
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fundamental right under Article 21 and it includes the right of enjoyment of
pollution free water and air for full enjoyment of life. It is contended that the
use of various sound amplifiers during the festivals, social and cultural gatherings
and, more particularly, if unregulated, inevitably causes health hazards and
nuisance to the public. It entails in infringment of basic human rights and also
fundamental rights of the captive listeners in the concerned locality. The
petitioner has then placed reliance on the decision of the Calcutta High Court
in the case of Moulana Mufti Syed Md. Noorur Rehman Barkati v. State
of West Bengal® wherein the issues raised by the petitioner have been squarely ’
dealt with in the context of right to practice and propagate one’s own religion.
After analysing the gamut of decisions, it is held that right does not give licence
to anyone to create noise pollution and muchless force the captive listenérs to
suffer the same. That, none can claim an absolute rlght to suspend others
rights or disturb their basic human rights and fundamental rights. The petitioner
has also placed reliance on another decision of the Apex Court in Church of

" God (Full Gospel) in Indiav. K.K.R. Majestic Colony Welfare Association

and others® wherein it is held that sleep is restorative time of life and sound
night’s sleep is crucial to good health. The Court held that no religion prescribes
that prayers should be performed by disturbing the peace of others nordoes
it preach that they should be through voice amplifiers or beating of drums.

Further, in a civilised society in the name of religion, actitvities which disturb
old or infirm persons, students or children having their sleep in the early hours
or during daytime or other persons carrying on other activities cannot be
permitted. Rights of others are also required to be honoured. The Court also
highlighted that the problem of noise has become a very serious issue — having
many evil effects including danger to health. It may cause interruption of sleep,
affect communication, loss of efficiency, hearing loss or deafness, high blood
pressure, depression, irritability, fatigue, gastro-intestinal problems, allergy, .-
distraction, mental stress and annoyance etc. It also affects animals alike.
Sometimes it lead to serious law and order problem. Further, in a civilised
society, rights are related with duties towards others including neighbours.

3. To buttress the argument that noise pollution should not be

countenanced, the petitioner has placed reliance not only on Article 21 but
also Articles 48A and 51 A(g) of the Constitution of India. The petitioner has
also placed reliance on the provisions of the Air (Prevention and Control of

2 AIR 1999 Cal. 15=1998 SCC On]me Cal 73

3. - (2000)7SCC282
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Pollution) Act, 1982 (in short “the Act of 1982") and the Noise Pollution
(Regulation and Control) Rules, 2000 (hereinafter referred to as “the Central
Rules of 2000”). These Rules oblige the State Authorities to take certain
measures for enforcement of the restrictions specified therein. Rule 3 prescribes
for the ambient air quality standards in respect of noise for different areas/
zones, which are specified in the Schedule annexed to these Rules. Rule 4,
read with Rules 5 and 8 obliges the State Authorities to ensure that the
restrictions on the use of loud speakers/public address system are observed
without any exception.

4, Reference is also made to the provisions of Indian Penal Code. Section
268 of IPC makes noise pollution an actionable cause as ‘public niisance’.
Section 290 of IPC provides for punishment for stch public nuisance. Section
133 of the Criminal Procednre Code empowers the Magistrate to make
conditional ordet requiring the person causing nuisance including that of noise
to remove such nuisance. Section 30 of the Police Act, 1861 (hereinafter
referred to as “the Act of 1861”) provides for Authorities to specify Rules for
conduct of all assemblies or processions on public road or public streets, This
provision also requires prior procuremeit of licence/pefmission before
organizing the event. The Police Authorities are compétent to exercise power
of stopping, dispersion or declaring the assemblies o processions as unlawful,
which violate the conditions of licence, by virtue of Section 30-A of that Act
of 1861. Section 32 of the said Act provides for peralty upon conviction for
the violation of licence conditions or breach of any provision of Law governing
the subject.

5. The petitioner has also referred to the provisions of the Motor Vehicles

Act, 1939 and, in particular, Section 20, 21J, 41, 68, 681, 70,91 and 111A,

which empowers the State Government to frame Rules to regulate equipment
and maintenance of motor vehicles and trailers. Section 70(2)(i) of the said
Act provides for reduiction of noise emitted or caused by vehicles while Section
70(2)(k) prohibits the varrying of appliances likely to cause annoyance or
danger; whereas Section 70(2)(l) envisages periodical testing and inspection
of vehicles by prescribed Authorities and Section 70(2)(n) of the said Act
deals with the use of trailers with niotor vehicles. According to the petitioner,
the provisions of the Motor Vehicle Rulesframed by various States do not
contain any effective contiol measures in relation to noise pollutioi except to
certain extent, use of horns and silencers. The petitioner has also adverted to
the provisions of the Motor Vehicles Act, 1988, which in turn, had repealed

g
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the Motor Vehicles Act, 1939. Referring to Section 110 and 190 of the Act of
1988 and the provisions in the Central Motor Vehicles Rules, 1989 it is asserted
that the issue of noise pollution caused due to vehicles has been redressed to
some extent. '

6. Reliance is then placed on the provisions of Madhya Pradesh Kolahal
Niyantran Adhiniyam, 1985 (in short “the Adhiniyam of 1985”). According to
the petitioner, this enactment envisages mechanism for dealing with complaints
relating to noise pollution caused infer alia due to loud speakers and other
such appliances. However, the provisions in this Adhiniyam are not only
negation of fundamental rights of the common man and the citizen but also
against the spirit of the Noise Pollution (Regulation and Control) Rules, 2000.
In that, Section 13 of the Adhiniyam of 1985 exempts the control of use of
loudspeakers during the festivals adumbrated under that Section. Thereby, it
grants unfettered and untrammeled right in the hands of few religious fanatics
so as to interfere with the rights of the residents in the locality to have noise
free environment during festivals. Accordingly, it is asserted that that Section
is ultra vires the Central Rules of 2000.

7. By amending this petition, the petitioner has specifically articulated
grounds on which Section 13 of the Adhiniyam of 1985 should be declared
ultra vires the Constitution as well as the Central Rules of 2000. The petitioner
has accordingly prayed for the following reliefs:

“]. to issue a writ of mandamus to respondents to restrict:-

(‘a) installation of religious Pandals only to open areas/
-exhibition grounds to eliminate traffic hazards and ease
of control;

(b)  Decibel level of the sound systems in accordance with
the schedule to the Noise Pollution (Regulation and
Control)} Rules, 2000. For ease of execution, it is
prayed that use of horn type loudspeakers be banned
and only box type speakers be allowed within Pandals
subject to decibel levels prescribed by the

, aforementioned Central Rules of 2000. ’

(c)  Theftofelectricity by Pandals, by making it mandatory
to use Meters at the site earmarked. It is further prayed
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' that use of opulent decorative lamps be banned.

. (d) Anti-social elements running the Pandals by placing
each under the charge of elected representatives of
Local Bodies, such as Municipal Councilors and
Panchayat Members.

(e)  This Honourable Court be pleased to declare section
13 of the M.P. Kolahal Adhiniyam, 1985 as ultra vires
for violating the fundamental rights of the petitioner.

II.  to grant any other relief as deemed fit and proper in
the facts and circumstances of the case.”

‘8. While adverting to the incalculable inconvenience, nuisance and
obstruction caused to the public because of installation of Puja Pandals, the
petitioner asserts that it is obligatory for the State Administration to regulate
the same so as to ensure that Pandals are not installed in congested areas and
further do not become the source for extortion from the public. Moreover, the
Puja Pandals permitted by the Authorities should not be allowed to use free
electricity and to cause loss to public exchequer. This can be ensured by
prov1d1ng disqualification for anti-social elements/history-sheeters from being
member of Pandal Committees or to act as agents of the Pandal Committees.
Instead, the Pandals should be permitted and must be under the complete
control of the elected Representatives such as Municipal Councillors/
Corporators/ Panchayat Members etc. These persons should ensure that
donation from public is not collected by way of intimidation, but, is purely

voluntary.

9. During the pendency of this petition, Division Bench of this Court had
granted interim relief vide order dated 01.07.2005, which reads, thus:

“There shall be an interim direction to the respondents 1 to 4
to ensure that the following conditions are specified while
granting permission/licence for erecting Pandals for any
religious festivals or for marriage or other functions:

(a) If loud-speakers are used, the noise levels by use of
such loud-speakers (either horn type or box type) shall not
exceed the limits prescribed in the Schedule to the Noise
Pollution (Regulation and Control) Rules, 2000,
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{b) - No part of the Pandal shall be erected in a manner B
obstructing traffic. No part of the Road shall be closed for
erecting Pandals. -

()  Atemporary connection with meter shall be taken for
electricity supply to each Pandal.”

10.  Therespondents have filed return, which, however, is not to oppose
the writ petition but to place on record steps taken by the Authorities in -
furtherance of the enactments requiring regulation of noise pollution. To wit,
the circuldrs issued on 18.02.2005 and 24.11.2005 by the Chief Secretary to
all the duty-holders for ensuring strict implementation and taking action against
persons found to be v1olat1ng the prov1sxons of the Adhiniyam of l 985. The
same have been placed on record. -

11.  The Pollutlon Control Board has ﬁled a scparate return and has
adverted to the relevant provisions concerning the prohibition of noise pollution
and the mechanism for dealing with the complaints in that regard. It is stated
that the Pollution Control Board has no authority to take any action against
the person/Institution/Society/Association responsible for installation of Pandals
and causing noise pollution. It is for the other Authorities such as District
Magistrate, Police Commissioner or any other Officer designated for that

purpose to ensure proper maintenance of ambient quality in respect of the
noise levels under the concerned Rules.

12. ' The Electricity Board in its return has stated that the Board i is not
providing any free electricity to Pandals installed with or without permission.
Any person interested in installing Pandal, even for a short duration, is required
to apply for temporary connection to the Electricity Board through its
Committee and pay for the actual electricity consumed during duch period as
per the meter reading.

13.  During the course of argument, counsel appearing for the respective
parties have more or less reiterated the stand taken in the petition/affidavit, as
filed. Co

14. Regarding the issue of noise pollution due to loudspeakers or public
address system and its impact on the basic human rights and the fundamental
rights guaranteed by the Constitution of India to the persons in the
neighbourhood and captive listeners, has been lucidly expounded in the decision
of Noise Pollution (V), in RE with Forum, Prevention of Environmental
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& Sound Pollution v. Union of India and Another*. It may be apposite to
refer to the directions issued by the Apex Court in the case of Noise Pollutzon
(V). in RE (supra). {

“XII. Directions
Itis herefny directed as under:-
(i) Firecrackers

174. (1). On a comparison of the two systems i.e. the
present system of evaluating firecrackers on the basis of noise
levels, and the other where the firecrackers shall be evaluated
on the basis of chemical composition, we féel that the latter
method is more practical and workable in Indian circumstances.
It shall be followed unless and until replaced by a better system.

2. The Department of Exploswes (D OE) shall
undertake necessary research activity for the purpose and
come out with the chemical formulae for each type or category
or class of firecrackers. The DOE shall specify the proportion/
composition as well as the maximum permissible weight of
every chemical used in manufacturing firecrackers.

3. The Department of Explosives may divide the
firecrackers into two categories-. (i) sound-emitting
firecrackers, and (ii) colour/light-emitting firecrackers.

, 4, There shall be a complete ban on bursting sound-
emitting firecrackers between 10 p.m. and 6 a.m. It is not

_ necessary to impose restrictions as to time on bursting of

colour/light-emitting firecrackers.

5. Every manufacturer shall on the box of each
firecracker mention details of its chemical contents and that it
satisfies the requirement as laid down by DOE. In case of a
failure on the part of the manufacturer to mention the details or
in cases where the contents of the box do not match the
chemical formulae as stated on the box, the manufacturer may
be held liable.

4, (2005)58CC 733
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6. Firecrackers for the purpose of export may be
manufactured bearing higher noise levels subject to the
following conditions: (i) the manufacturer should be permitted’
to do so only when he has an export order with him and not
otherwise; (ii) the noise levels for these firecrackers should
conform to the noise standards prescribed in the country to
which they are intended to be exported as per the export order;
(iii) these firecrackers should have a different colour packing,
from those intended to be sold in India; (iv) they must carry a
declaration printed thereon something like “not for sale in India”
or “only for export to country AB” and so on.

(ii). Loudspeakers

175. 1. The noise level at the boundary of the public
place, where Ioudspeaker or public address system or any
other noise source is being used shall not exceed 10 dB(A)
above the ambient noise standards for the area or 75 dB(A)

* whicheveris lower.

. 2.No one shall beat a drum or tom-tom or blow a

trumpet or beat or sound any instrument or use any
sound amplifier at night (between 10 p.m. and 6 a.m.)
gxcept in public emergencies.

3. The peripheral noise level of privately owned
sound system shall not exceed by more than 5 dB(A)
than the ambient air quality standard specified for the

- area in which it is used, at the boundary of the private
place.

(iii) Vehicular Noise ) i

176. No horn should be allowed to be us;ed at night
(between 10 p.m. and 6 a.m.) in residential areas except in

exceptional circurnstances. * )

(iv) Awareness '

177. 1. There is a need for creating general awareness
towards the hazardous effects of noise pollution. Suitable
chapters may be added in the text-books which teach civic

Rajendra K. Verma Vs. State of M.P. (DB) 1293
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-sense to the children and youth at the initial/early-level of
education. Special talks and lectures be organised in the
schools to highlight the menace of noise pollution and the role

. of the children and younger generation in preventing it. Police
and civic administration should be trained to understand the
various methods to curb the problem and also the laws on the
subject.

2. The State must play an active role in this process.
Residents Welfare Associations, Service Clubs and societies
engaged in preventing noise pollution as a part of their projects
need to be encouraged and actively involved by the local
administration,

3. Special public awareness campaigns in anticipation
of festivals, events and ceremonial occasions whereat
firecrackers are likely to be used, need to be carried out.

The abovesaid guidelines are issued in exercise of power
conferred on this Court under Articles 141 and 142 of the
Constitution. These would remain in force until modified by
this Court or superseded by ah appropriate lcgislation.

(v} Generally

178. 1. The States shall make provision for seizure

and confiscation of loudspeakers, amplifiers and such other
equipments as are found to be creating noise beyond the

petmissible limits,

2. Rule 3 of the Noise Pollution (Regulation and
Control) Rules, 2000 makes provision for specifying
ambient air-quality standards in respect of noise for different
areas/zones, categorization of the areas for the purpose of
implementation of noise standards, authorizing the
authorities for enforcement and achievement of laid down
standards. The Central Government/State Governments
shall take steps for laying down such standards and
notifying the zliilthorit'icswhere it has not already been done.”

(emphasis supplied)
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In the subsequent order passed by the same Bench on 3rd October,
2005, in Noise Pollution (VD), in RE®, noticing that Rule 5, as amended,
continues to remain in operation but the State Governments were feeling
difficulty in enforcing the Rule and also exercise of power conferred under
Sub-Rule (3) of Rule 5 of the Central Rules of 2000 to that extent the matter

was reopened.

15.

In the recent decision, the Apex Court in Farhd K. Wadia v. Union
of India and Others® dealt with the question about the exemption from
restriction on the use of loud-speakers and whether such exemption can apply
to silence zone/areas, It will useful to reproduce relevant extract from this
decision—which answers the main issue raised even in this petition. The same

reads thus :-

“21. Contention that the State Government has not declared
the said zone as a silence zone, in our opinion, is besides the
point. The High Court, while passing its interim order dated
25.09.2003, did not state that silence zone was required to
be declared, but passed the order of restrainf in respect of
silence zone, as “defined and discussed in the Rules”. The
parties thereto and particularly the State of Maharashtra
understood the said order in that light.

22. Interference by the court in respect of noise pollution is
premised on the basis that a citizen has certain rights being
“necessity of silence”, “necessity of sleep”, “process during
sleep” and “rest”, which are biological necessities and essential
for health. Silence is considered to be golden. It is considered
to be one of the human rights as noise is injurious to human

health which is required to be preserved at any cost. [See
Noise Pollution, Laws & Remedies by Justice Bhagabati

Prosad Banerjee]

23. The Calcutta High Court in several judgmcnfs an|d in
particular in Om Birangana Religious Society v. State {1996)
100 CWN 617) issued various directions, some of them being:

"(a) There will be complete ban on the use of horn typé loud-

La

(2005) 8 SCC 794
(2009)2 SCC 442
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speakers within city residential areas and also prohibit the use

of playback of pre-recorded music etc. through such horn type
loud- speakers unless used with sound limiter. '

(b) In cultural functions which are live functions. use of such

pre-recorded music should not be used excepting for the
purpose of announcement and/or actual performance and
placement of speaker boxes should be restricted within the
area of performance facing the andience. No sound generating
devise should be placed outside the main area of performance.

(c)Cultural programmes in open air may be held excepting at
least before three days of holding Board/Council Examinations

to till examinations are completed in residential areas or areas
where educational institutions are situated.

(d) The distance of holding such functions from the silence
zones should be 100 meters and in so far as schools, colleges.
universities. Courts are concerned, it will be treated as silence
zones till the end of the office hours and/or the teaching hours.
Hospitals and some renowned and important Nursing Homes

will be treated as stlence zones round the clock.”

[See Noise Pollution, Laws & Remedies by Justice
Bhagabati Prosad Banerjee, pages 327-328]

24. This Court has also taken suo motu cognizance as regards
noise pollution. It passed various orders from time to time in
Noise Pollution (I), In re-[(2005) 5 SCC 727], Noise Pollution
(II), In re -[(2005) 5 SCC 728], Noise Pollution (III), In re
[(2005) 5 SCC 730], Noise Pollution (IV), In re-[(2005) 5
SCC 731]. A detailed judgment was rendered by a Division
Bench of this Court in the said writ petition, which has since
been reported in Noise Pollution (II), In re-[(2005) 5 SCC
733]. Several guidelines had been issued therein by this Court
in exercise of its jurisdiction under Articles 141 and 142 of the
Constitution of India. Therein, the decision of the Calcutta High
Court in Om Birangana Religious Society v. State [(1996)
100 CWN 617] has been taken note of. As regards "
loudspeakers and amplifiers, it was directed: [Noise Pollution
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(V) case — (2005) 5.SCC 733), SCC p. 781, para 171]

“171. Loudspeakers and amplifiers or other equipment
or gadgets which produce offending noise once

detected as violating the law, should be liable to be

seized and confiscated by making provision in the law
in that behalf.”

25. The matter again came up before this Court and an order
passed therein has been reported in Noise Pollution (VII),
Inre- [(2005) 8 SCC 796]. The validity of the statutory rules
framed by the Central Government and in particular Rule 5
amended by notification bearing No. S.0. 1088 (E) dated
11.10.2002 was taken note of. The decision rendered by this
Court in Noise Pollution (V), In re was clarified. This Court
noticed that the constitutional validity of sub-rule (3) of Rule 5
of the Rules had been upheld by the Kerala High Court by an
order dated 14.03.2003 whereagainst an appeal was filed.
The hearing of the civil appeal was, therefore, dirccted to be
reopened. An interim order was passed that until further orders,
Rule 5 of the Rules, as reproduced therein, would continue to

~ remain in operation. The said appeal was thereafter taken up

for hearing by a Bench of this Court. It was disposed of on
28.10.2005. This Court held that the Rules framed by the
Central Government were not unreasonable. stating: [Noise
Pollution (VII) case, SCC pp. 800-01, para 8].

"8.....The power to grant exemption is conferred on

the State Government. It cannot be further delegated.
The power shall be exercised by reference to the State
as a unit and not by reference to districts, so as to
specify different dates for different districts. It can be
. reasonably expected that the State Government would
exercise the power with due care and caution and in
the public interest. However, we make it clear that the
scope of the exemption cannot be widened either by
increasing the number of days or by increasing the
duration beyond two hours. If that is attempted to be
done, then the said sub-rule (3) conferring power to

1297
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grant exemption may be liable to be struck down as
violative of Articles 14 and 21 of the Constitution. We

also make it clear that the State Government should
generally specify in advance, the number and particulars
of the days on which such exemption will be operative.
Such specification would exclude arbitrariness in the
exercise of power. The exemption, when granted,
shall not apply to silence zone areas. This is only as
a clarification as, this even otherwise is the position of
law. : ‘

. (emphasis supplied)

26. The State Government is bound also by the order of this
Court besides the order passed by the High Court. If any order
of relaxation and/or modification is required to be passed, itis -
only to be passed by this Court and the Bombay High Court in
the aforementioned two writ petitions. A separate writ petition,
in our opinion, thus, was not maintainable.”

(emphasis supplied)

16.  Considering the exposition of the Apex Court in the aforesaid decisions,

. itis unnecessary to underscore the imperativeness of regulating noise pollution
and the obligation of the concerned Authorities to enisure strict compliance of
the restrictions prescribed for noise levels.

17.  'Thus, prayer clause 7(b) need not detain us. We have no hesitation in
_ accepting the said relief to the extent of the legal exposition in the aforesaid
decisions and following that we direct the concerned Authorities to ensure
strict compliance of the restrictions and to take all precautionary measures to
prohibit violation of any of the provisions of the Central Legislation, Central
Rules or State Regulations on the subject. ’

18.  However, in the context of relief in prayer clause 7(¢), we may have to
consider the question: as to whether the provisions of the Adhiniyam of 1985
are ultra vires the Constitution and/or the Central enactment on the subject
and, in particular, the Central Rules of 2000? Going by the principles restated
by the Apex Court in the aforesaid decisions, right to make unregulated noise
inheres in no one. Rather, there are ample provisions in the Central Legislation
as well as the Rules framed thereunder and including the Adhiniyam of 1985,
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which provide for restriction on the use of amplifiers and other electronic
devices to the extent of permissible limits. It must be presumed that the noise
level upto those limits are within the tolerable limits and therefore, permissible.
If the noise limit specified by law is exceeded or breached, that would be an
‘actionable cause.

19.  Reverting to the moot question, we deem it apposite to reproduce the -
provision in the Adhiniyam regarding exemption. The same reads, thus:

“13, Provisions. — (1) Nothing in this Act shall apply to,-

@ the occasions of National and Social functions and
.religious Festivals mentioned below:-

1. Repiiblic Day (26th January);

2. " Basant Panchami;

3. Maha Shivratri;

4. Holi and Rangpanchami;

5. ‘Guripadhva;

6. Chaitti Chand;

7. Ramnawann,

8. Baishakhi;

9. Mahavir Jayanti;

10.  Dr. Ambedkar Jayanti;

11.  BuddhaPoornima;

12. Nagpanchami;

13.  Id-ul-Fiter;

14.  Rakshabandhan;

15.  Independence Day (1 SthAugust)
16.  Shr Krishna Janmashtami;

17.  Ganesh Chaturthi to Anant Choudas;
18.  -SarvaPitrimiksha Amavasya;
19.  Gandhi Jayanti (2nd October);
20.  DurgaPadhvato Dashahara;
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21. Deepavali;
22.  BhaiDooj;
23.  GuruNanak Jayanti;
24.  Milad-un-nabi;
25.  Guru Ghasidas Jayanti;
26. Christmas Day;
27.  Moharrum from 1 to 10;
28.  Id-uz-Zuha; ‘
29.  Good Friday; and

(ii) the use of loud speaker at any religious place or premises
where it is being made as a tradition.

(2) The prescribed authority may, on application in writing
made to him, grant exemption from the provisions of sections

-4, 5, 6 and 7 for such period, as such occasions and in such
areas as may be specified in the permission.”

20.  Wemay now advert to the provisions in the Central Rules of 2000.
The said Rules were framed in exercise of powers under the enabling provisions
in the Environment (Protection) Act, 1986 read with Environment (Protection)
Rules, 1986 by the Central Government, titled as the Noise Pollution (Regulation
and Control) Rules, 2000. The same have come into force on the date of
publication in the Official Gazette on 11.02.2000 and amended in the same
year by Amended Rules (on 22.11.2000) and further amendcd in2010 (on
11.01.2010).

21.  Rule 3 of the Central Rules of 2000 specifies the ambient air quality
standards in respect of noise for different arcas/zones. The same reads, thus:

“3.AMBIENT AIR QUALITY STANDARDS IN
RESPECT OF NOISE FOR DIFFERENT AREAS/
ZONES:-

(1) The ambient air quality standards in respect of Noise for '

different areas/zones shall be such as specified in the Schedule
annexed to these rules. '

(2) The State Government shall categorize the areas into
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industrial, commercial, residential or silence areas/zones for
the purpose of implementation of noise standards for different
areas.

(3) The State Government-shall take measures for abatement

of noise including noise emanating from vehicular movements,
(blowing of horns, bursting of sound emitting free crackers.

use of loud speakers or public address system and sound
producing instruments) and ensure that the existing noise levels
do not exceed the ambient air quality standards snec1ﬁed under
these rules.

(4) All development authorities, local bddies and other
concerned authorities while planning developmental activity
or carrying out functions relating to town and country planning
‘shall take into consideration all aspects of noisé pollution as a
parameter of quality of life to avoid noise menace and to achieve
the objective of mamtammg the ambient air quality standards
in respect of noise,

(5) An area comprising not less than 100 meters around
hospitals, educational institutions and courts may be declared -
as silence area/zone for the purpose of these rules."

(emphasis supplied)

Rule 4 of the Central Noise Pollution Rules of 2000 imposes responsibility on
the stated Authority to enforce noise pollution control measures within the
limits of the ambient air quality standards, as specified in the schedule. The
Schedule specifies limits Area/Zone wise, during the day time and night time.
The “day time” has been specified from 6.00 A.M. to 10.00 P.M and “night
time” as 10.00 P.M. to 6.00 A.M. Rule 5 provides for restrictions on the use
of loud speakers/public address system and sound producing instruments.
The same reads, thus:

. “5. RESTRICTIONS ON THE USE OF LOUD
.SPEAKERS/PUBLIC ADDRESS SYSTEM AND
SOUND PRODUCING INSTRUMENTS:-

(DA Ioud‘sp:eaker or a'public address system shall not be
used except after obta_ining written permission from the

-3
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authority. ' '

(2) Aloudspeaker or a public address system or any sound
producing instrument or a musical instrument or a sound
amplifier shall not be used at night time except in closed
premises for communication within, like auditoria, conference

" rooms, community halls, banquet halls or during a public
emergency.

(3) Notwithstanding anything contained in sub-rule (2), the

State Government may subject to such terms and conditions

as are necessary to reduce noise pollution, permit use of loud
speakers or [public address systems and the like during night
hours] (between 10.00 p.m. to 12.00 midnight) on or during
any cultural or religious festive occasion of alimited duration
not exceeding fifteen days in all during a calendar year.] [The
concemed State Government shall generally specify in advance,
the number and particulars of the days on which such exemption
would be operative]. .

(4) The noise level at the boundary of the public place, where '
loudspeaker or public address system or any other noise source
is being used shall not exceed 10 dB(A) above the ambient
noise standards for the area or 75 dB(A) whichever is lower.

(5) The peripheral noise level of a privately owned sound
system or a sound producing instrument shall not, at the
boundary of the private place, exceed by more than 5 dB(A)
the ambient noise standards specified for the area in which it is
used.”

(emphasis supplied)

22.  Astheargument is confined to the noise pollution caused on account
of loud speakers and public address system used during the religious and
social gatherings, we may not burden the judgment with the other provisions
in the Rules of 2000.

23.  Béthatasitmay, the valiidity of Section 13 of the Adhiniyam of 1985
will have to be tested in the context of Rule 5 of the Central Noise Pollution
- Rules of 2000. No.doubt, the Central Noise Pollution Rules of 2000 have
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come into force much after the Adhiniyam of 1985 was introduced. At the
same time, being Central Rules framed under the Central enactment, will have
to prevail. Indisputably, the entire subject regarding the use of loudspeakers
and public address system and sound producing instruments is now regulated
by Rule 5 of the Central Rules of 2000. Besides the time limits for use of such
devices is specified in Rule 5, even the sound level generated by the loud
speakers/public address system and sound producmg instrument has been
restricted. ‘

24, The only relaxation in that behalf can be noticed from Sub-Rule (3) of
Rule 5 of Central Rules of 2000 subject to the outer limit of duration not
exceeding 15 days in all “during a calendar year” and which the State
Government is obliged to specify in advance. In Noise Pollution (VII) case’
the Apex Court in para 8 has expounded that the power to grant exemption

.confered on the State Government cannot be further delegated. That power

must be exercised by reference to the State as a unit and not by reference to
districts, so as to specity different dates for different districts. Further, the
power must be exercised with due care and caution in the public interest and
that it is not open to widen the exemption by increasing the number of days or
by increasing the duration beyond two hours. The State Government, must
specify the exemption in advance. In any case, no exemption can be granted
to silence zone areas, i

25.  The exemption to use of loud speakers or public address system and
the like during night hours between 10.00 P.M. to 12.00 midnight on or during
any cultural or religious festival, must, therefore, be limited to 15-days in all
“during a calendar year”. Whereas, Section 13(1) of the Adhiniyam of 1985
refers to 29 days in a calendar year for social and religious festivals; and at
any religious place or premises where it is being made as a tradition. The
exemption so provided in the Adhiniyam of 1985 is ex facie in conflict with
the outer limit specified by Sub-Rule (3) of Rule 5 of the Central Noise Pollution
Rules 0f 2000. To that extent, Sub-section (1) of Section 13 of the Adhiniyam
of 1985 will have to be declared as ultra vires being repugnant to the Central
Noise Pollution Rules of 2000 on the same subject. We are concious of the
fact that the opening part of Sub-section (1) of Section 13 of the Adhiniyam
of 1985 overrides only the provisions contained in that Adhiniyam. However,
the number of days referred to in Section 13 (1) (1) and (ii), far exceed the

7 (2005) §sCC ?96
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outer limit of in all fifteen days during a calendar year specified by Rule 5 (3)
of the Central Rules, It is not open to save the said provision by an interpretative
process. To do so, would require us not only to rewrite that provision but
inevitably preempt the State Government from identifying the fifteen daysina
calendar year, which, according to the State Government, can be reckoned
for granting stated exemption. As observed by the Apex Court in Noise
Pollution (VII) (supra), the power has to be exercised by reference to State
as a unit and not by reference to districts.

26.  Indeed, Sub-section (2) of Section 13 of the Adhiniyam of 1985 gives
power to the prescribed Authority to grant exemption from the provisions of
. Section 4 to 7 for such period, occasions and in such areas, as may be specified
in the permission. However, that exemption cannot be de hors the restriction
specified by Rule 3 read with Rule 5 of the Central Noise Pollution Rules of
2000. Any infringement of those restrictions or non-adherence by the Authority
must be viewed seriously —not only as violation of statutory restrictions but as
abridgement of basic human rights and also the Fundamental Rights of the
residents in the concerned locality. It can also give rise to an actionable claim
against the law breakers as also against the officials of the State for having
failed to discharge their duty to stop the public nuisance caused, by resorting
to civil as well as criminal action. In addition, the officials responsible to prevent
such unauthorized activity, can be proceeded by way of departmental action
for misconduct and dereliction of duty.

27.  Since the substantive exemption provision, Section 13 (1) as a whole,
cannot be preserved or saved, for the same reasons, even the procedural
- provision in the forin of Section 13 (2) of the Adhiniyam cannot be saved.
For, the exemption must be by reference to the State as a unit and not left to
the discretion of the prescribed Authority by reference to districts. For that,
the State Government may have to specify in advance, which of the fifteen
days in a calendar year must be reckoned for grant of exemption, at the
_ beginning of the calendar year for the entire State. A priori, the petition must

succeed in terms of prayer Clause I (e)— —to declare Section 13 of the Adhiniyam
. as ultra vires.

28.  Indubitably, sound producing devices having potential to produce sound

noise in excess of the limit specified in Rule 3 read with Rule 5 of the Central
" Rules cannot be used by anyone unilaterally. Prior permission in writing of the
appropriate Authority is a must - even on the excepted days. Section 4 of the

£}
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Adhiniyam of 1985 prohibits production of loud music between 1'0?00. PM..

~ to 6.00 A.M., which timing is consistent with the night time specified in the

Schedule to Central Noise Pollution Rules of 2000. Section 5 of the Adhiniyam
of 1985 also provides for restriction against the use of loud speakers between
10.00 P.M. to 6.00 A.M., which again is consistent with the Central Rules.
Section 6 of the Adhintyam of 1985 provides for restrictions on the use-of
horn-type loud speaker and Section 7 aboutthe operation of loud speaker.
None of these provisions are in conflict with the timing, place or the noise
limits specified in the Central enactment and Rules framed thereunder.

29. As reg:c].rds the use of loudspeakers at any religious place or premises
where itis being used as a tradition, the-sound level restrictions provided
under the Central Legislation will have to be adhered to without any exception.
The noise level at the boundary of the public place, where loud speakers or
public address system or any other noise source is being used, has been
‘specified as not exceeding 10 dB(A) above the ambient noise standards for
the arca or 75 dB(A), whichever is lower. Whereas, the peripheral noise level
of a privately owned sound producing system or instrument has been specified
as not exceeding more than 5 dB(A) at the boundary of the private place
above the ambient noise standards specified for the area in which it is so
used. The State Authorities are, therefore, obliged to adhere to these norms
without any exception in future. The Commissioner of Police/Superintendent
of Police and the Collector of the concerned District shall be personally
responsible to regulate these matters. The State Authorities, however, shall
not grant permission/licence for use of sound producing instruments beyond
the permissible limits and also ensure that any violation of the Central Rules of
2000 should be proceeded strictly and in accordance with law.

30.  Notably, the legal position about the right to use of sound producing
system for religious activities has already been considered by the Apex Court
in the case of Church of God (Full Gospel) in India (supra). It is held that
no religion prescribes that the prayers are required to be performed through
voice amplifiers and by beating of drums. This judgment also addresses the
issue about causing of obstructions to pubhc thoroughfare and public roads
for any religious activities.

31.  That takes us to the issue regafding traffic hazards caused due to
permitting Pandals on busy streets during the festival season, in particular.
As aforesaid, the issue has been dealt with by the Apex Court in the case of
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. Church of God (Full Gospel) in India (supra) and also in 4. Abdul Farook
Vs. Municipal Council, Perambalur and others® as well as'’K. K. Road
Merchants, EA.RW.A., TN. Vs. District Colléqtor, T. N. And another®.
'We may, therefore, observe that the officials — be it Police, Revenue, Municipal
or Local Government Authorities — must entertain application/request for
installation of Pandals on public streets not only keeping in mind the statutory
provisions and restrictions but also the dictum of the Apex Court in the
aforesaid decisions. Thus, when any application for permissionto putup a

Pandal on a busy street is received, that must be considered with utmost -

circumspection and should not be granted mechanically. The competent
Authority, before granting permission, must keep in mind the extant Regulations
and must consider all aspects including the period for which the Pandal will
be put up, the likelihood of any inconvenience to public and in particular
obstruction to smooth traffic flow and also about the security and safety of the
.nearby residents, pedestrians and vehicle operators. The competent Authority
must be fully satisfied about all these and related matters before accepting the
request for installation of Pandal on a busy street. It would be appropriate
for the competent Authority to notify the locations for putting up Pandals.on
public places in advance, by issuing public notice. In the event, grant of
permission for any other public place or a busy public street is unavoidable,
utmost care should be taken to adhere to the restrictions specified-under the
extant Regulations. In any case, that permission should be for a limited duration
on strict conditions and including under vigilance of the local police so as to
minimize the inconvenience to the public. As far as possible, such permission
should be granted well in advance, preferably not less than one week in advance
of the proposed event. In addition, sufficient publicity of permission granted

in area other than the notified area must be put up on the official website

contemporaneously, so that any person, aggrieved by such permission, will be
free to take recourse to remedy, as may be permissible in law. In those
‘proceedings the justness of such permission can be examined.

32. Bethat as it may, if any Authority (duty holder) comes across any
unauthorised Pandal on a busy street, must immediately move into action and
remove the same by following due process forthwith ~ lest face action.of
dereliction of duty.

8 (2009) 158CC 351
9. (2004) 13 SCC61
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"33.  Reverting tothe grievance of theft of electricity with impunity for lighting

and decoration in the Pandals permitted by the Authorities and which results

* inloss to public exchequer, the Electricity Board in its return has denied of

any such incidents within its knowledge. The Electricity Board in its return has
asserted that when permission to install Pandal is given, contemporaneously,

~ application for temporary electricity connection is made to the Electricity Board

through the Committee Members and that request is accepted on condition of
installation of temporary meter for the relevant period. In that case, the
Committee will be obliged to pay the actual electricity consumed during the
relevant period as per the meter reading. However, if any specific instance of
noninstallation of temporary meter or tampering of the temporary meter or
otherwise comesto the notice of the officials of the Electricity Board, immiediate
action of disconnecting the illegal connection should be resorted to. In addition
to that, the officials of Electricity Board must not only recover the loss suffered
due to such illegal connection but also register criminal action against the
members of the Committee for drawing electricity without proper electricity
connection given by the Electnc1ty Board and take those proceedlngs to its
logical end.

34.  Thereliefclaimed by the petitioner to dJrect the respondents to make
the elected representatives of Iocal bodies in-charge of the Pandals, which
are permitted by the competent Authority, in our opinion, cannot be
coutenanced. For, it would tantamount to interference with the rights of the
registered Society to administer its own affairs within the frame work of the
concerned Regulations. The autonomy of registered Societies or the rights of
Association of persons cannot be interfered with, in absence of any reasonable
restriction imposed by a law made by'the legislature in that behalf. It is,

- however, open for the duty-holders to forma joint broad based Committee

i

to act as a watchdog for énforcement of the Environmental laws in which the
elected representatives can play a significant role. Besides this, we do not
wish to dilate any further on this issue and make it amply clear that we may
not be understood to have expressed any final opinion in that behalf. In fact,
this relief was not seriously pressed during the arguments advanced before us
and the arguments essentially were to persuade the Court to strike down
Section 13 of the Adhiniyam of 1985 asultra vires.

35. We-may also observe that if violation of noise levels is brought to the
notice of the'police, Revenue or Municipal Authorities, they must report that .
matter to the Electricity Board with recommendation to disconnect the
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elec_tn'cit.y connection forthwith. In any case, all the duty-holders must work in
tandem to ensure that the nuisance caused on account of such noise pollution
or because of theft of electricity is not ignored, but proceeded against the
members of the Committee individually and vicariously in accordance with
law - for recovery of damages./compensation for such unauthorized activity,
in addition to criminal action.

36.  As regards the grievance of petitioner regarding extortion and
intimidation of public by unscrupulous elements in the name of donation for
the Pandals, even that is a matter which must be brought to the notice of the
local administration— be it police or Revenue or Municipal officials, who in
turn must take immediate corrective action to redress such complaints. It may .
be desirable for all the duty-holders to provide for one common telephone
helpline to ensure immediate response for redressal of such complaints or
receiving online complaint and to deal with such complaints in accordance
with law including by registration of criminal action against the persons indulging
in such unauthorized activity of intimidating the public to force them to donate
mvoluntarily for the installation of ‘Pandals for arranging functions.

37.  Our attention was invited to the order passed by the National Green
Tribunal, Central Zonal Bench, Bhopal in Neel Choudhary vs. State of M.P.
and others™. This order has adverted to the directions given by the Principal
Bench of NGT at New Delhi in its judgment of Supreme Court Group Housing
-Society vs. All India Panchayat Parishad and others decided on 18th
December, 2012, Paragraph 9 of the said decision, reads, thus:

“In compliance with our directions, it appears a detailed Action

" Plan has been prepared in the meeting conveyed by the

Divisional Commissioner, Delhi, the decisions taken, modalities

adopted and duties assigned to various departments which

- attended the meeting. On perusal of this Action Plan, we feel

that by and large it should be able to reduce/mitigate noise

pollution. However, to make it more effective, few

modifications have been suggested by us and modified Action
Plan is placed below: - .

(@)  Toestablish and run a call centre where the complaints

10. M.A No.168/2013 & M.A. No.169/2013 (CZ) in 0.A. No.18/2013 decidedon
- 21.2.2014.



LL.R.[2015]M.P. Rajendra K. Verma Vs. State of M.P. (DB)

(®)

(©

(d)

(e)

(i)
@

(b)

©)

.

(iif)

related to noise pollution can be lodged 24 x 7 hours
by the citizen.

To draw a detailed action plan/standard operating
procedure (SOP) regarding control of noise pollution
in industrial, hospitals and educational/ institutional
areas including monitoring mechanism and surveillance
system.

To draw a detailed action plan / standard operating
procedure (SOP) to implement ban or use of generator
sets of capacity of 5 KVA.and abovein the res1dent1a1
aréa between 10 p.m. to 6 a.m.

‘To examine and issue notification regarding inclusion

of provisions for compounding of offences of noise
pollution.

To examine in details the requirement of use of decibel
meters and to prepare a detailed standard operating
procedure in this respect including maintenance and
upkeep of sound decibel meters.

Actions to be taken by Transport Department: -

Inclusion of status of pressure horn in the vehicle at
the level of issuing pollution control certificate.

To 1ssue notifications with respect to increase of fine

amount, ban on manufacturing / distribution / sale of

-pressure horn and ban on modification of vehicular

silencers in the NCT of Delhi.

To check and prohibit the entry of heavy vehicles fitted
with pressure horn and to arrange for awareness in

the form of pamphlets / slips etc. in association w1th .

DCs and Traffic Police.

To conduct Information Education and Communication
(IEC) programmes in association with Education
Department and the DCs.

Actions to be taken by the Traffic Police:-

1309



1310 Rajendra K. Verma Vs. State of M.P. (DB) LL.R.[2015]M.P.

(a) Mandatory Challan and prosecutlons of noise polluting
vehicles:

(b)  Strictimplementation of the acts/ rules/directions.
(iv)y  Actions to be taken by the Delhi Police: -

(a) The complaints so forwarded by the call cenh'e;be
attended immediately by the Area SHO and
confiscation and seizure of the amplifiers and other
noise pollutants. Production of the case before the area
SDM within 24 hours of such seizure.

(b)  Toassist the area SDM in survey of the religious places
causing noise pollution and provide necessary
infrastructure to remove noise causmg instruments and

gadgets.

(c)  To provide full support to the executing agencies as
and when required

()  Action to be taken by the Office of the Deputy
Commissioner:- .

(a)  SDMs to hear the cases and file prosecutions.

(b)  SDMsto complete survey of religious places causing
" noise pollution and take steps to remove such
installations.

(c) DCs to chalk out modalities in consultation with
Transport Department for checking the vehicles fitted
with pressure horn at the borders of Delhi with
neighbouring states,

(d)  Toconduct Information Education and Communication
(IEC) programmes in association with Education
Department and the Transport Department.

-(iv)  Actions to be taken by the Education Department,
GNCT of Delhi:-

(@  Toincorporate education materials in the curriculum
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", oftheschools with respect to control of noise pollution.

(b)  Toorganize the IEC activities amongst the students
and youth in consultation with the D&s.”

We direct the respondents to “additionally” fc;ﬂow these norms which may go
along way to assuage the complaints about noise pollution caused on account
of use of sound producing instruments and vehicle pressure horns.

38.  While parting, we appreciate the initiative taken by the petitioner for
bringing the cause of noise pollution to the fore by filing this PIL. We also
appreciate the able assistance given by the counsel appearing for the parties
and nat treating it as an adverserial proceedings.

39. We, accordmgly, dlspose of this petition with the-above observations.
Petmon disposed of.

LL.R: {2015] M.F;, 1311
WRIT PETITION ‘
Before Ms. Justice Vandana Kasrekar
W.P.No. 8663/2012 (Jabalpur) decided on 27 February, 2015

ROOP SINGH BHIL ...Petitioner
Vs. ]
STATE OF M.P. : - ...Respondent

Sérvice Law - Adverse.confidential remarks - Communication -
ACRs. were communicated after a period of three months - ACRs
quashed - Adverse remarks directed to be expunged - Respondents
directed to convene review DPC - Petition-allowed. (Paras 6 to:9)

@ar Ry — afeger wyfy Rafrar — ag=r — afis niwfa
gfdeat & fF " 9 sl @ uvmw wyfaw fear @ — 9afe
nyhy ifw afrEfea — afea Ruirr fee 9 @ fod Rt
faar war — e w9 gEifates e k=l iy 9 @
fod AR fear T — Tt d5Ri ;

Cases referred.:

2012 (4) MPHT 19, 2005 (3) MPLJ 313..

D.K. Dixit, for the petitioner.
Piyush Jain, P.L. for the respondent nos. 1 &2.
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Rajendra Gupta, for the respondent no.3.
ORDER

1

Ms. VANDANA KASREKAR, J. :- The petitioner was appointed as an
Assistant Engineer on 01/01/1986 and was posted at Shivpuri. The petitioner
was thereafter promoted to the post of Executive Engineer in the year 2001
and was posted at Jhabua. He was again promoted to "the post of
Superintending Engineer vide ordet dated 14/7/2006 and was posted on
deputation with the Narmada Valley Development Authority at Indore.
Respondent No.1 issued a seniority list of the Superintending Engineers (Civil)
wherein the name of the petitioner is at serial No.44 and the names of
respondents No.3 and 4 are at serial No. 45 and 47, however, the respondents
No.3 and 4 are the juniors to the petitioner. '

2. .The petitioner thereafter was repatriatcd to his parental department
fromN.VD.A., however, all of sudden, he was served with the adverse remark
to his annual confidentia] report for the period from 01.01.2009 to 31/03/2009
vide letter dated 18/3/2011. Again the petitioner was served with adverse
remark to his ACR for the year ending March, 2010 vide letter dated
29/3/2011, the petitioner, therefore, submitted an application for grant him
some time, as he has applied for the necessary documents vide his lettér dated
13/4/2011 which was grarited to him vide letter dated 3/5/2011. The petitioner
thereafter submitted his representation against the said ACRs on 26/5/2011.
The representation submitted by the petitioner was rejected vide order dated
2/3/2012. In the meanwhile, DPC was held and respondents No.3 and 4
were promoted to the post of Chief Engineer, however, the case of the petitioner
was not considered for promotion due to the said adverse remarks.

3. Learned counsel for the petitioner submits that as per the circular issued
by the State Government dated 29/11/1984, the adverse ACRs are required
to be communicated within a period of three months. If ther ACRs are
communicated after the period of three months, the same will be treated as

nonest. He submits that in the present case, ACR of the year 2009 was -

communicated to the petitioner in the year 2010 and the ACR of the year
2010 was communicated to him in the year 2011 i.e. after expiry of period of
three months. He further submits that the order dated 2/3/2012 by which the
respondents have rejected the representation submitted by the petitioner against
his adverse ACRs is also non-speaking order and deserves to be set aside.
He, therefore, prays that these ACRs may be expunged and the respondents

'S
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may be directed to consider his case for promotion along with his juniors. For
the said purpose, learned counsel for the petitioner has relied upon the two
judgments passed by this Court in the case of Rajesh Kumar Saxena Vs.
State of M.P. & another, reported in 2012(4) MPHT 19 and Ramesh Kumar
Rusia Vs. State of M. P.and others, reported in 2005(3) MPLJ 313.

4. Learned Panel Lawyer for respondents No.1 and 2 submits that
respondents No.1 and 2 have filed their reply and stated that after obtaining
the report from the assessing authority, the remarks were communicated to .
the petitioner. He further submits that the integrity of the petitioner was doubted
and, therefore comments of Shri R.S. Julania, Member (Rehabilitation),
NVDA were called for and on the basis of the comments of Shri R.S. ‘Julanid,
the representation of the petitioner has been rejected. It is also contended
that the allegation of consumption of liquor on duty hours, a departmental
. enquiry is proposed to be held against him. Initiating authority, despite observing
the careless attitude and conduct of the petitioner did not mention anything
while initiating the ACRs with his comments, however, the assessing authority
has made specific remarks that the assessment of the petitioner mentioned by
the initiating authority are not based upon the facts whereas the petitioner is
habitual drinker. Accordingly, a remark of "Below Average (Gha)" was
awarded in the ACR of the year 2009. Learned Panel Lawyer further submits
that looking to the service record of the petitioner, these ACRs were
communicated to him and his representation is rejected by taking into
consideration of all the facts and, thus, no illegality is committed by the
respondents in rejection the representation submitted by the petitioner.

5. The petitioner has also filed rejoinder denying the allegations made by
the respondents in their reply. Respondents No.3 and 4 have also filed their
reply stating that they have rightly been promoted to the higher post and,
therefore, their promotion be upheld.

6. I'have heard learned counsel for the parties and perused the record.
As per circular issued by the State Government, the respondents are required
to communicate the ACRs within a period of three months. The object of
writing the confidential reports and making entries in them is to give an
opportunity to a public servant to improve excellence. Article 51-A(j) enjoins
upon every citizen the primary duty to constantly endeavour to prove
excellence, individually and collectively, as a member of the group. Given an
opportunity, the individual employee strives to improve excellence and thereby
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efficiency of administration would be augmented and if the ACRs are
communicated at the belated stage, then the object of commumicating the ACRs
will be frustrated. From perusal of the record, it appears that the ACRs from
01/01/2009 to 31/03/2009 were communicated to the petitioner vide letter
dated 18/3/2011 i.e. after a period of three months and the ACRs of March,

2010 were communicated to the petitioner vide letter dated 21/3/2011 i.e.

also after a period of three months. The petitioner submitted a representation
against the adverse remarks of the said ACRs which was dismissed vide order
dated 2/3/2012 by a non-speaking order and without considering the grounds
raised by the petitioner in his representation.

7. . This Court in the case of Rajesh Kumar Saxena (supra) in para-6
has held as under : .

"6.  The object of writing of Annual Confidential Report is
well known in the service jurisprudence. The Confidential
reports of an employee is to be written only for the purposes
of adjudging his service abilities. If an employee of department,
who was having the excellent service record or satisfactory
service record, started showing downfall in performance or
discharge of his duties, the entries are required to be made in
the Annual Confidential Report. Such entries whether adverse
or not, are required to be shown to the said employee to
apprise him or her with respect to performance of duties so
that he or she may improve the working in future. The object
of recording of Annual Confidential Report would be frustrated
in case it is not timely communicated. This being the reason,
the State Government has issued the circular time and again
directing as to how the adverse part of the Annual Confidential
Reports are to be communicated, within which period the said
communication is to be made and within which period the
representation, if any made against such entry, is required to
be decided. This has been reiterated in the circular dated 9th
March, 1992, wherein all the circulars previously issued right
from 1979 upto 1990 have been referred. The State
Government has very categorically prov1ded atime mechanism
for writing of confidential report. The initiation of Annual
Confidential Report is to be done by 15th April. The Reviewing
Officer is required to give his comments by 1st of May. The
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approving authority is required to record his comments by 15th-
May. If any adverse entry is recorded, the same is to be
communicated within 30 days from the aforesaid final date
mentioned in the circular. If any representation is made against
the said adverse entry, the same is to be decided within a month.
If any inquiry is required to be conducted with respect to the
representation made against the adverse entry, that has to be
completed within a period of three months. This indicates that
intention of the State Government is to apprise the employee
concerned against whom the adverse entry is recorded, with
respect to such adverse entry and to complete the process of
finalising the representation etc. made against such entry within
the stipulated period so that nobody may face any prejudice
or inconvenience in case of promotion. That being so, it was
necessary on the part of the respondents to communicate the
adverse entry to the petitioner timely.

8. Similarly, this Court in the case of Ramesh Kumar Rusia (supra) has _
held that the representation made by the petitioner against the adverse remarks
in Annual Confidential Report, then the authority was duty bound to decide
the representation by passing a speaking order. In the present case, as the
representation is rejected by the respondents by a non-speaking order,
therefore, the order rejecting the representation deserves to be set aside.

9. In view of forgoing discussions and keeping in view the facts ashave
come on record, this writ petition deserves to be and is hereby allowed. The
order dated 2/3/2012 rejecting the representation submitted by the petitioner
against the adverse remarks in Annual Confidential Reports is hereby quashed.
The respondents are commanded to expunge the adverse entries recorded in-
the ACRs of the petitioner for the year 2009 and 2010 (Annexure-P/2 and
P/3). The respondents are directed to convene the review DPC and to consider
the case of the petitioner for promotion to the post of Chief Engineer along
with his juniors and if the petitioner found fit, then the respondents are directed
to promote him from the date when his juniors were promoted along with all
consequential benefits. The aforesaid exercise be completed within a period
of four months from the date of receipt of certified copy of this order.

Petition allowed.



1316 Madhu Janiyani Vs. State of M.P. I.L.R.[2015]M.P.
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"APPELLATE CIVIL
_ Before Mr. Justice U.C. Maheshwari
S.A. No. 908/2012 (Jabalpur) decided on 16 January, 2014

MADHU JANIYANI - - ...Appellant
Vs.
STATE OF M.P. .~Respondent

A. Urban Land (Ceiling and Regulatton) Act (33 of 1976),
Section 6(1) - Return by recorded Bhumi Swami filed after appointed
day - Objection dismissed - Land declared as surplus - Notification
issued u/s 10(1) of the Act - Notice of surplus land served - Ceiling

proceedings never challenged before Appellate authority or any other -

Court - Proceedings attained finality - State becomes 'Bhumi Swami' -
State has every right to allot and dispose of such land as per the
procedure prescribed. - © 7. [Para6(A)]
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B. Civil Procedure Code (5 of 1908), Section 11 - Res
judicata - Ceiling proceedings under Urban Land (Ceiling and
Regulation) Act, 1976 - Disputed land - Already declared as surplus on
previous occasion by competént authority - Procéedings not challenged
- It attained finality - Again return or objection to ceiling proceedings
filed by original recorded Bhumi Swami - Barred by the principle of
Res judicata - Section 11 - Code of Civil Procedure - Same issue
between same party - Not entertainable. : [Para 6(B)]
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C. Urban Land (Ceiling and Regulation) Act (33 of 1976),
Section 5 - Transfer of land after appointed day - Land already declared
surplus - Subsequent purchaser has no right or authority on the basis
of sale deed - Contrary to provisions of section 5 - Transaction is ab
initio void. _ [Para 6(C)]
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D. Civil Procedure Code (5 of 1908), Section 100 -
Substantial question of law - Concurrent findings on the question of
possession - It is a finding of fact - Cannot be interfered under section
100 of CPC - No substantial question of law arises. [Para 6(E)]
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E.  Civil Procedure Code (5 of 1908), Section 9 and
Limitation Act (36 of 1963), Article 58 - Suit for declaration and
injunction - Ceiling proceedings - Possession taken by the State in
the year 1992 - Notification under section 10(1) of the Act of 1976
issued on 08/04/85 - Suit filed in the year 2009 - Limitation period -
Three years - Suit barred by the time. [Para 6(F)]
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_ - F. Land Revenue Code, M.P. (20 of 1959), Section 117 - Khasra
entries - Purpose - Fiscal - Recovery of land revenue - Entries does not
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give any right or title in the property to any.person. [Para 6(F)]
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Naman Nagrath with Himanshu Mishra, for the appellant.

Sharda Dubey, P.L. for the respondent.

ORDER

. U.C. MarESEWARI, J. :- This Appeal is directed by the appellant/
plaintiff being aggrieved by the judgment and decree dated 18.5.12 passed
by the Addl. District Judge to the Court of Ist Addl. District Judge, Bhopal'in
Regular Civil Appeal No.76-A/11 affirming the judgment and decree dated
04.02.11 passed by X1I Civil Judge Class-I Bhopal in Civil Original Suit
No.149-A/09 dismissing her suit filed against the respondent/anthority for
declaration and perpetual injunction with respect of the land bearing survey
No.234/2 area 0.27 acer situated at village Laukhedi, Tehsil Huzur, District
Bhopal.

A The facts giving rise to this appeal in short are that the appellant herein
" filed a suit against the respondent contending that the land in dispute bearing
KhasraNo.234/2 area 0.27 acre situated at village Laukhedi, Tehsil Huzur,
District Bhopal was the land of Late Hajari Lal S/o Hira Lal R/o Laukhedi
along with some other land described in the plaint. The same was recorded in
_ his name on the appointed date notified under the Urban Land (Ceiling and
Regulation) Act, 1976 (in short “the Act). As.per further pleadings, aforesaid
* ' Hajari Lal had filed a return under section 6 of the Act before the competent
authority constituted under the Act, on which, a Case No.195/1988-89 was
registered and on consideration, vide order dated 11.01.1990 (Annex.P/1),
the entire land of Late Hajarilal, by holding that the same is not urban land,
was released from the purview of the aforesaid Act. In view of such order of
" releasing the land from the purview of the Act, the appellanthad purchased
‘the land in dispute area 0.27 acre from the aforesaid Bhumi Swami Late Hajari
Lal through registered sale deed dated 293.1990 and on the strength of the
same she got mutated her name as Bhumi Swami in the revenue records.
Subsequent to mutation, she had applied before the SDO Huzur for diversion
of such land, on which, a Case No0.93-A-2/90-91 was registered and on
consideration, vide order dated 1.2.91, the purpose of land was diverted and
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accordingly since the date of the registered sale deed, the appellant is coming
in possession of the land in dispute as Bhumi Swarmi. It is further stated that
.Late Hajari Lal, besides the appellant also sold his such other land in different
part to 13-14 different persons through registered sale deed and on the strength
of such sale deeds they are also coming in peaceful possession of their
respective parts of such lands. It is further stated that on 17.5.2009, the
appellant and aforesaid other purchasers of the land from Late Hajari Lal,
decided to sell the same jointly and approached the revenue authorities for

obtaining the copies of the revenue record in this regard, on which, they came

to know that such land, after declaring to be the surplus land under the Act,

-has been recorded in the name of the resporident/state as Bhumi Swami. It is

further stated that the Repealing Act of 1999, whereby aforesaid Act of 1976

‘was repealed, has come into force with effect from 17.2.2000 and according

to.the provision of aforesaid Repealing Act of 1999, after publication of the

-notification under section 10(3) of the Act if the possession of surplus land

has already been taken-over by the authority before coming into force the

‘Repealing Act then such land shall be deemed to be “government land” and if
such notification is not issued or in case after issuing the notification the

possession of the land was not taken before coming into force the Repealing

. Act; 1999 then such land shall be deemed to be the““released land” from the

aforesaid Ceiling Act and no steps to take the possession of the same could

‘be taken by the authority. It is also stated that vide order dated 11.1.90 the

disputed land was released from the purview of the Ceiling Act by the authority

and even after declaring the same to be the surplus land under section 10(3)

of the Act, such land was neither notified nor the possession of the same was
‘taken-over till coming into force the aforesaid Repealing Act. Inspite that the

name of the State was recorded in the revénue record as ceiling land. With.
‘these pleadings, the suit s filed declaring the appellant to be the Bhumi Swami

of such land with a consequential prayer for issuing ad interim injunction

‘restraining the respondents from interfering in her possession.of the disputed

land. '

3. In the written statement of the respondent, it is stated that subsequent.
to coming into force the aforesaid Urban Ceiling Act, in the light of the notified
appointed day under such Act, the then Bhumi Swami Late Hajari Lal had
filed his return under section 6(1) of the Act in the year 1979 before the
:competent authority constituted under such Act. Such return was filed by
Late Hajari Lal on behalf of his family. Considering such return, in accordance
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with the provisions of the aforesaid Ceiling Act, along with the other land,
including the disputed land, was declared to be surplus and, pursuant to it,
under section 10(1) of the Act, a notification dated 8.4.1985 was issued and -
the notice to this effect under section 10(3) of the Act was also served on
Late Hajari Lal and the Tehsildar Nazul, Bhopal was directed to take possession
of such land, including the disputed land, on 26.2.92 under section 10(5) of
the Act. In such premises, from the date of notification of surplus land including -
the disputed land had become the “State Land” and has also come in possession
of the State. It is further stated that subsequent to the appointed day, if the
recorded Bhumi Swami had transferred such land in favor of the other persons-
like the appellant then such transfer, by virtue of section 5 of the Act being ab
initio void, did not confer any right or title to the‘appellant in the disputed land
and, in-such premises, it is stated that by virtue of aforesaid sale deed dated
29.3.90 or of some other date subsequent to the appointed day, had not given
any right or title to the appellant and, in such premises, the sale deed is not
binding in any manner against the respondents. It is further stated that if Late
Hajari Lal after filing the return again under section 6(1) of the Act before the
competent authority, after passing the aforesaid order by the competent
authority in that regard in earlier proceeding and has got the order dated
11.1.90 in case No.195/1988-89 releasing the land from the purview of the
Ceiling Act then such order being obtained by practicing the fraud and
concealing the earlierorder of the competent authority had not conferred any
right or title in favor of Hajarilai with respect of the disputed land along with -
the other land and such subsequent order is not binding against the respondents
because long before vide dated 8.4.1985 such land was already declared to

- be the surplus Jand by the competent authority in the earlier case and, pursuant
to such earlier order, the possession was also taken in accordance with the
proceduire in the year 1992 as stated above and, in such premises, when Late
Hajari Lal from whom the appellant had purchased the land, did not have any
right as Bhumi Swami to sell the land then the appellant also did not acquire
any right or title in such land. After vesting the land and taking over the
possession by the State, it was the only authority to allot the land to any one in
accordance with the procedure prescribed under the Act. Besides this, the
prayer to dismiss the suit being barred by limitation is also made in the written
statement. =

4. Inview of the aforesaid pleadings of the parties, the issues were framed
and their evidence was recorded. On appreciation of the same, the trial court
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dismissed the suit by holding that the appellant/ plaintiff has neither acquired.

. the title nor in possession of the disputed land. On challenging such judgment

and decree by the appellant before the appellate court, on consideration, by
affirming such judgment and decree of the trial court, the same was dismissed,
on which, appellant has come to this court with this appeal.

5. Shri Naman Nagrath, learned Senior Advocate a551sted by Shri
Himanshu Mishra learned counsel for the appellant after taking me through
the record of both the courts below along with the impugned judgments, argued
that the appellant purchased the aforesaid part of the land in dispute as bonafide
purchaser relying on the order dated 11.1.90 passed by the competent authority
in Case N0.195/1988-89 under the Ceiling Act releasing the status of the suit
land in favor of the owner and being free from the ceiling proceedings, had
attained finality and subsequent to it, purchased the same through registered
sale deed. Appellant had also got mutated the same in her name and on that
basis the SDO, Bhopal considering the application of the appellant had diverted
such land long before and, in such premises, the appellant’s suit ought to have
been decreed by the courts below but the same has been dismissed under
wrong premises. In continuation he said that in any case, for the sake of
arguments, if it is deemed that initially on the first occasion, after filing the
return by the owner Hajarilal in the year 1979 under section 6 of the Act if the
land including the disputed land was declared to be surplus under section
10(1) of the Act and the same was notified vide dated 8.4.85 and also the
notice of section 10(3) for taking over the possession with a direction to the
Tehsildar Nazul under section 10(5) of the Act was given even then till coming
into force the aforesaid Repealing Act of 1999 repealing the Ceiling Act of
1976, the actual possession of the land was not taken-over by the authority
from the appellant and undisputedly after execution of the sale-deed dated
29.3.90 by Hajari Lal in favor of the appellant, the appellant was in possession
of the land and in the year 1992 without giving any notice to the appellant, the
possession of such land could not have been taken by the authorities of the
respondents. He also challenged the panchnama prepared by the revenue
authorities in presence of the witnesses for taking the possession of such land
saying that such panchnamas being not in accordance with the law and
procedure has no legal sanctity. So far the objection of the respondent/ state
that the impugned suit was filed barred by limitation is concerned, he argued
that on 17.5.09 when the appellant accompanied with other persons who
purchased other part of the land from Hajarilal, decided to sell such land
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jointly and for that purpose approached the revenue authorities for obtaining
the copy of the revenue record then they came to know with respect of the
aforesaid mutation and other proceedings on which immediately they filed the

suit and they being in long possession of the property, their suit could not have .

been dismissed by the courts below as barred by time. He also said that in the
light of the revenue record in which the revenue authorities on the strength of
her sale-deed had mutated the land in her name and also diverted the same
and such entry was remained for years together in such record and, in such
premises also the suit of the appellant dught to have been decreed by the trial
court. He also said that the subordinate court had decreed the suit of some
purchaser of the land situated in the similar circumstances, while the suit of the
appellant has been dismissed. With these submissions he prayed for admission
of'this appeal on the substantial questions of law proposed in the appeal memo.

6. Having heard the counsel, keeping in view the argmﬁents, T have -

carefully gone through the records of the courts below along with the impugned
judgments. ] have also perused the substantial questions of law proposed by
the appellant in the appeal memo. On such perusal, in the following
circumstances, I have not found any scope as per requirement of section 100
of the CPC for admission of this appeal.

(8 Thereis concurrent finding of both the courts below based on the

proceedings carried out by the competent authority that subsequent to coming
into force the Act of 1976, in the light of the appointed day the then recorded
Bhumi Swami of the land Hajari Lal filed the return under section 6(1) of the
Act in the year 1979 before the competent autherity. Subsequent to.it, on
consideration, such authority after dismissing the objection of such Bhumi Swami
had declared the land described in the plaint as surplus under the provision of
such Act and in this regard by virtue of section 10(1) of the Act, a notification
dated 8.4.85 was also issued and the notice of surplus land was served on the
aforesaid Hajarilal and it is apparent fact on record thatsuch order of the
competent authority was never challenged before the appellate authority or
before any other superior court either by the Hajarilal or under his right by
some other person including the appellant and, in such premises, such order
declaring the land including the disputed land to be surplus and the notification
issued in this regard had attained finality and pursuant to such order by virtue
of section 10(3) a notice for taking over the possession was issued under
section 10(5) of the Act by the competent authority and the Tehsildar Nazul,

Bhopal was directed to take over the possession of such land on dated

]
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26.2.92. Pursuant to such orders and the directions, the concerning Nazul
Tehsildar, Bhopal, with the assistance of other revenue authorities by preparing
the panchnama in presence of the witnesses, had taken the possession of the
surplus land including the disputed land. So, in such premises, the same was
mutated in the name of the respondent in the revenue record and as per further
provision of the Ceiling Act, after taking the possession of such surplus land
the State became the Bhumi Swami and, in such premises, the State was
having every right to allot and dispose of such land in accordance with the
procedure prescribed in that regard. So, in the lack of any appeal or other
proceedings against the order passed in the initial proceedings of the competent
authority declaring the land in dispute to be surplus land and taking over the
possession of the same in such proceedings, I have not found any circumstances =
giving rise to any substantial question of law for admission of this appeal. , -

(B)  Itisapparent fact on record that after deciding the aforesaid earlier .
ceiling case either by practicing a fraud or otherwise, Late Hajarilal had filed
some subsequent return of the same Jand in the office of the competent authority
in the year 1988-89. The same was neither permissible nor entertainable,
inspite that after registering the same as Case No.195/1988-89 was
considered without taking into consideration the aforesaid earlier ceiling
proceedings and the order, whereby declaring the alleged land to be surplus
the case was finally decided on merits and the land including the disputed land
was released from the purview of the Act of 1976. So, firstly in view of the

principle of resjudicata defined under section 11 of the CPC, such subsequent
matter between the same party with respect of same issue was neither
entertainable nor could be decided again on merits by such authority contrary |
to the earlier order. So, in such premises I have not found any circumstance
giving rise to frame any substantial question of law.

(C) Itisalsoapparent and undisputed fact on record that the impugned
sale-deed dated 29.3.1990 was executed by Late Hajari Lal in favor of the
appellant after the appointed day and by virtue of section 5 of the Act of
1976, subsequent to appointed day if any land has been transferred by the
then recorded Bhumi Swami and if such land in ceiling proceedings is found
to be surplus land then the person like the appellant, who purchased the land
from the recorded Bhumi Swami subsequent to appointed day has no right or
authority to defend the case on the strength of such sale deed which itself was
executed contrary to the mandatory provision of section 5 of the aforesaid
Act. As such, according to such section the transaction subsequent to appointed
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day, without intervention or permission of the competent authority constituted
under the Act of 1976 has been deprecated. In fact, the same is abinitio void.
So, in such premises, suit of the appellant being filed on the strength-of the
sale deed executed subsequent to the appointed day was neither entertainable
nor could be decreed by any of the courts below. In such premises also I have
not found any circumstance which could be interfered under section100-of
the CPC by framing substantial question of law in this appeal.

(D)  Itisalso apparent on record that the Bhumi Swami Hajari Lal whose
name was recorded in the revenue record on the appointed day has.neither
‘challenged the aforesaid earlier order of the ceiling case declaring the land
surplus nor filed any civil suit.and such Hajari Lal or his legal representatives
have also not been impleaded in the present suit by the appellant. So,.in the
lack of necessary parties in the impugned suit, is not entertainable and, on

examining the matter from this angle also, I have not found any circumstance .

to admit this appeal by framing the substantial question of law.

(E)  Apartthe aforesaid, there is a concurrent findings of both the courts
below based on the record of earlier ceiling case that the possession of the
surplus land had taken over by the Tehsildar Nazul with the assistance.of the
-other reveniie officials in the year 1992 by preparing the panchnama in presence

of the witnesses in compliance of the notification and order of the competent .

authority. Thus in view of settled proposition that the concurrent findings.on
the question of the possession being finding of fact could not be interfered

under section 100 of the CPC. So, in such prendises also, there is no scope.in -

this appeal for admission,

(F)  1Itisalsoapparent fact that if a person like the appellant wanted to

challenged the order of any authority including the competent authority under
section 9 of the CPC or any other provision permissible under the law then
such suit for declaration ought to have been filed within the period prescribed
under Article 58 of the schedule of the Limitation Act in which limitation of
three years has been prescribed and it is apparent fact that the possession of
the land including the disputed land was taken over by the State in the year
1992 and the initial order in this regard was passed in the earlier ceiling case
in the year 1985 and the suit has been filed in the year 2009 which is hopelessly

-barred by time. So, on such question also, I have not found any fault in the
findings of the appellate court. So, on the question of limitation, also there is
no scope in the matter to frame any substantial question of law.
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(F)  Itissettled proposition of law that the Khasra entries are prepared by
the revenue authorities for the fiscal purposes to recover the land revenue and
such entries does not give any right or title in the property to any person. For
the sake of the arguments if it is deemed that on the basis of the aforesaid ab
inito void sale deed if any mutation was carried out by the revenue authorities
contrary to the law and such land was also diverted on the basis of such ab
initio void mutation then such mutation is also not helping to the appellant in
his suit and on such question also there is no scope to frame any substantial
question of law. ) :

7. In view of the aforesaid elaborate discussion, I have not found any -
material substance or circumstance giving rise to any question of law rather
substantial question of law as per requirement of section 100 of the CPC.
Consequently, this appeal being devoid of any merit deserves to be and is -
hereby dismissed at the stage of admission.

Appeal dismissed.

LL.R. [2015] MLE., 1325
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari -
S.A. No. 347/2013 (Jabalpur) decided on 16 January, 2014

MAKSOOD AHMAD (RUI WALE) . ...Appellant
Vs. :
SMT. SHARIFUNNISHA & ors. ) ...Respondents

A.  Accommodation Control Act, M.P. (41 of 1961), Section -
12(1)(a) - Arrears of rent ~ Demand notice - Non service of notice on
tenant before filing of the suit - Decree u/s 12(1)(a) could not have
been passed - Decree u/s 12(1)(a) set aside. ’ (Para7)

& ®ITT fraaer gt 44 (1961 BT 41) GRT 12(1)(7) —
HTS. BT HIAT — FI7 7w — A% Aegd vt ¥ qd e ot aifew
anfier 1Y &Y ST —~ 'y 12(1)() & s femt wia A &Y o |adt
— a7 12(1)(7) & Fava fs) s

B. Accommodation Control Act, ML.P. (41 of 1961), .Section
12¢1)(e) - Bonafide requirement for residential purpose - Relationship of
landlord and tenant - Tenant not filing written statement and adducing any
evidence - Pleadings and evidence of the landlord unrebutted - Trial Court
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ought to have l-)assed decree u/s 12(1)(e) of the Act on the basis of .

unrebutted pleadings & evidence - Decree u/s 12(1)(€) of the Act of lower
Appellate Court affirmed - Appeal by tenant dismissed. (Para 8)

& T T I, gR. (1961 BT 41) 8T 12(1)(5) —
Fare @ gaivT g dredfae sraeasar — qf @l sy st o
aer — afterd 3« fafaa o= wega wd faar s 7 @ 31§ T
wga faar — qft wrlt @ aftees 9 aee aafen — fErer =
F IEfed afigas @ wew @ IR W) JffEm @) anr 1201)@) @

Fafa fep! uia &t =rfey off — afifrm & g 12(1)E) @ Jofa
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C. Accommodation Control Act, M.F. (41 of 1961), Section
13(6) Pendency of the suif - Neither arrears of rent'nor recurring
" monthly rent deposited by tenant - Defence to defend the case u/s
12(1)(e) of the Act liable to be struck off. : (Para8)

T YT o ST, 4.4 (1961 @7 41), 61T 13(6) — 7
BT o — ARTEN gRT 7 at A1 &7 9811 |1 €1 Arad! MRS w81 W0
fomar arfhﬁmaﬁsrmuﬂ)(s)a%aaﬂﬂma%mwuﬁm
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D. Accommodation ControlAct, M.P. (41 of 1961), Sections
12(1)(a) & 12(1)(e) and Civil Procedure Code (5 of 1908), Section 100
- Substantial question of law - Decree of eviction passed u/s 12(1)(a)
and 12(1)(e) - Admission of appeal - Appeal could not be admitted for
final hearing even on establishing that decree on ground of Section
12(1)(a) of the Act is not sustginable because the decree has been

*passed on the ground of section 12(1)(e) of the Act also - Appeal

dismissed. (Para10) -

74 T (9T sifirfrysn, 7.3 (1961 @71 41), 8T 12(1)(T) @
12(1)(3) v Rifde afFar af¥ar (1908 &7 5). &7 100 — fAfer ®1 GRarT
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E. Interpretation of statutes - Relationship of landlord &
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tenant - Unrebutted pleadings and evidence of landlord - Itis a finding
of fact - No substantial question of law arises. (Para 10)

. Frgen &7 frdaT — fi wrfl A afterd o1 d9u —
warfl 3 Efed aftaad @ wew — 98 92 &1 P € — Al o7 i
WA WeT gea & ghar]

Tawrej Khan, for the appellant.

ORDER

U.C. MAHESHWARI, J. :- The appellant -defendant has filed this appeal
under Section 100 of Code of Civil Procedure being aggrieved by the judgment
and decree dated 16.2.2013, passed by 15th Additional District Judge,
Jabalpur in Civil Regular Appeal No. 4-A/11, whereby allowing the appeal
of the respondents - plaintiffs by setting aside judgment dated 25.7.2011,
passed by 4th Civil Judge, Class -, Jabalpur in Civil Original Suit No. 101-
A/09, dismissing the suit of the respondents filed for eviction on the grounds
of Sections 12 (1) (a) and 12 (1) (f) of M.P. Accommodation Control Act
1961, in short "The Act", such suit of the respondents has been decreed on
aforesaid both the grounds against the appellant.

2. The facts giving rise to this appeal in short are that the predecessor in
title of respondents - plaintiffs namely Smt. Sharifunnisha had filed the
impugned suit against the appellant for eviction, arrears of rent, mesne profit
with some other reliefs in respect of the tenanted premises bearing house no.
32- P.P. Colony, Gwarighat Road, Jabalpur contending that on dated
25.1.1988, the husband of the principal plaintiff, namely Mohd. Yakub had
taken such house under the hire purchase agreement from the M.P. Housing
" Board, during subsisting such hire purchase agreement, he passed away, on
Wwhich after depositing the entire consideration in accordance with such higher
purchase agreement, aregistered sale deed of the premises was executed by
the Housing Board in favour of principle plaintiff and the respondents, on
dated 27.5.2006. Such house is comprising with one hall, open courtyard,
kitchen, lat bath alongwith some open land. In the life time of Mohd. Yakub,
Smt. Jainab bi, mother of the appellant was his monthly tenant @ Rs.300/-
per month for residential purpose. She passed away on dated 8.12.2008
and since then the appellant being tenant of the respondents on the same
terms is in occupation of such house. Subsequent to death of J ainab bi, the
appellant became defaulter in payment of the monthly rent and inspite making

-
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the demand by the respondents, the same was not paid. Apart from this, the
principal plaintiff, (since decéased) was also in bonafide genuine need of
such premises for the residence of her sons (respondents) and their family
for which she did not possess any other accommodation of her own in such
town. Besides this, the premises.was not being used for the purpose for which
it was taken by the appellant's family and the same has been kept in locked
condition for more than seven months, on which the principle plaintiff through
Lier counsel sent the quit notice dated 7.3.2009, the principle defendant by
making the demand. of outstanding rent, intimated to vacate the premises, but
the same was not served because the house was found to be locked. With
these pleadmgs the impugned suit was filed.

3. After service of the summons of the suit, the appcllant himself

appeared before the trial court on 19.5.2010 and took adjournment to engage
the counsel .and to file WS but on subsequent dated 6.7.2010, no one
appeared on behalf of the appellant and WS was also not filed, on which the
case was proceeded exparte against him and posted for recording exparte
evidence. Before recording such evidence, an application under Order 9, Rule
7 of CPC for setting aside exparte order was filed on behalf of appellant on
7.12.2010, the same was replied and opposed by the respondents. On
consideration, vide order dated 25.1.2011, such application was allowed
and after setting aside the exparte order, the appellant was extended further
opportunity to file the WS. Subsequent to it, even on extending the various
* dates, the WS was not filed. Then on 12.5.2011 again the suit was proceeded
exparte against the appellant and after recording the exparte evidénce of the
respondents on appreciation, the trial court by holding that the respondents
could not prove the relationship of the landlord and tenant between the parties
dismissed the suit. Such dismissal was challenged by the respondents before
the appeliate court, after extending opportunity of hearing to the parties, on
consideration the appellate court in the lack of any pleadings and evidence in
rebuttal on behalf of appellant, taking into consideration the unrebutted pleadings
and evidence of the respondents allowed the appeal and by setting aside the
judgment and decree of the trial court by holding the relationship as landlord
and tenant, decreed the suit on the grounds of arrears of rent and the bonafide
genuine requirements of the premises to the respondents for their residence
under Section 12 (1) (a) and 12 (1) (€) of the Act. Being dissatisfied with this
judgment of the Appellate Court, the appellant has come to this court with
this appeal.

w
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4,  Theappellant's counsel after taking me through the record of the courts
below alongwith the impugned judgments argued that although on behalf of
the appellant neither the WS was filed nor any evidence was adduced in the
matter but even then on the basis of available pleadings and the evidence of
respondents, the approach-of the trial court for dismissal of the suit was correct
and the same could not be interfered in the'appeal but contrary to the record
and settled propositions by relying on untrustworthy pleadings of the suit'and
exparte evidence of respondents, the appellate court has committed errorin
holding the relationship between the parties as landlord and tenant and setting
aside the judgment and decree of the trial court dismissing the suit and decreeing
the suit of the respondents on the aforesaid grounds of arrears of rent and
bonafide genuine requirement enumerated under Sections 12 (1) (a) and 12
(1) (e) of the Act. In continuation, he said that in any case in the lack of
cogent and reliable evidence proving the relationship of landlord and tenant
between the respondents and appellant, the impugned suit could not have
been decreed by the appellate court. In any case, the decree passed by the
appellate court on the grounds of arrears of rent under Section 12 (1) (a) is
not sustainable because undisputedly demand notice of such arrears was

‘never served on the appellant - defendant and in the lack of such service of

the notice, the decree of eviction on this ground could not be passed. With
these submissions, he prayed to admit this appeal by framing the substantial
questions of law, proposed in the appeal memo.

5. ' Havingheard, keeping in view the arguments advanced, I have carefully
gone through the records of both the courts below alongwith the impugned
judgment.

6. True it is that on appreciation, the trial court had dismissed the suit of
the respondents but the appellate court taking into consideration the available
unrebutted pleadings and evidence ofthe respondents, by setting aside the
judgment and decree .of the trial court, decreed the suit on the ground of
arrears of rentand benafide (sic:bonafide) genuine requirement of the premises
to the respondents for the residence of the members of their family.

7.~ Itisapparent from the pleadings of the plaint and available record of
the trial court that the demand notice of arrears of rent sent by the predecessor -
in title of respondents- the principle plaintiffthrough counsel to the appellant

. was not served on him before filing the impugned suit on the ground of arrears

of rent also. As per settled proposition in the lack of service of such demand
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" notice of arrears of rent on the tenant like appellant, the decree on such
ground under section 12 (1) (a) of the Act could not have been passed by the
appellate court. So on this count, the impugned judgment ofthe appellate
court being contrary to the existing law requires interference, but even on
framing the substantial questions of law on such count in this appeal, no fruitful
purpose would be served because unless the circumstances for framing the
substantial questions of law regarding existence of relationship of the tenant
and landlord between the parties and on the ground of Section 12 (1) () of
the Act are found in the matter. In view of the following discussion, I have
not found any material circumstance in the matter to frame any substantial
question of law on such grounds.

8. Asper avaﬂable record of the trial court on behalf of appellant neither
the Written Statement was filed nor any evidence in rebuttal of the evidence of
the respondents has been adduced. Itis settled proposition of law that in the
lack of the pleadings the evidence, if adduced, then the same could not be read to
adjudicate the matter. So in such premises, the trial court could not have held
contrary to the available unrebutted evidence of the respondents that relationship
of landlord and tenant between the respondents and the appellant has not been
proved. On the contrary, in view of unrebutted pleadings and the evidence of
respondents, the trial court ought to have held that there was relationship as landlord
and tenant between the parties. Pursuant to it, the trial court, on the basis of such
unrebutted pleadings and the evidence was also bound to pass the decree of
eviction against the appellant on the ground of bonafide genuine requirement of
the disputed accommodation to the respondents- plaintiffs for the residence of
their family members for which they are notin possessionany other accommodation
of their own in the township of Jabalpur. As such, by holding the relationship as
landlord and tenant, the decree of eviction ought to have been passed under
Section 12 (1) (€) in favour of the respondents. It isalso apparent that in pendency
of the suit neither the arrears of rent nor the recurring monthly rent of the disputed
accommodation was deposited by the appellant. So in such circumstance, no
defence was available to the appellant to defend the case on the ground of eviction
enumerated under Section 12 (1) (¢) of the Act. But such aspect was also not

considered by the trial court with proper approach. In such premises, on going -

through the judgment of the appellant court,  have found that considering the
unrebutted pleadings and the evidence of the respondents alongwith the aforesaid
legal position of the Act, the appellate court has decided the appeal on right
dimension and has not committed any error in holding the relationship of landlord

i
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and tenant between the parties and decreed the suit against the appellant for
evictionon the ground of bonafide genuine requirement alongwith the sum of
outstanding rent.

9. Assuch the findings ofthe appellate court till the extent of decreeing
the suit for eviction "on the ground of arrears of rent under Section 12 (1) (a)
of the Act is neither correct nor sustainable.

10.  Inview of aforesaid, the findings of the appellate court based on
unrebutted pleadings and evidence of the respondents holding the relationship
between the parties as landlord and tenant being finding of fact is not giving
rise to any substantial question of law as per requirement of Section 100 of
the CPC and in such premises, the approach of appellate court decreeing the
suit ohn the ground of bonafide genuine requirement of the disputed
accommodation to the respondent and regarding sum of the arrears of rent
are also not faulted and the same are not giving rise to any question of law
rather than substantial questions of law requiring any interference under Section
100 of CPC. Hence, this appeal could not be admitted for final hearing even
on establishing the case that decree of the appellate court on ground of Section
12 (1) (a) of the Act is not sustainable because of even on admission of the
appeal onsuch ground, the impugned decree could not be set aside because
the decree has been passed on the ground of Section 12 (1) (e) ofthe Act
also.

11.  Apart the aforesaid, the appellant has proposed the substantial
question of law on the ground that the impugned decree being passed by the
appellate court in a matter in which the regular trial was not held by the trial
court is not sustainable, is concerned, the argument advanced by the counsel
inthisregard has not appealed me because it is apparent from the proceeding
of the trial court as stated in earlier part of this order while dictating the facts
that ‘inspite extending various opportunities to the appellant to file WS, neither
the W.S. was filed nor any evidence was adduced by the appellant. In such
premises, I have not found any circumstance to frame the substantial question
of law on this ground.

12. . Although itis a case in which the trial court has dismissed the suit of
the respondents and the appellate court has decreed the same but mere on
the ground of reversal of the judgment, appeal could not be admitted unless
substantial grounds as per requirement of Section 100 of CPC to frame the
' substantial questions of law is found in the matter. In view of aforesaid
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‘discussion, I have not found any such circumstance. So merely on accountof
reversal of the judgment by the appellate court this appeal could not be
admitted.

13.  Inviewofaforesaid discussion, in the lack of substantial circumstance
giving rise to any substantial questions of law this appeal being devoid of any
merits deserves to be and is hereby dismissed at the stage of motion hearing.

14.  Before parting with the matter, I would like to mention here that on
winding up the arguments, by the appellant's counsel, Iasked him that on
dismissing this appeal at motion hearing stage, the appellant wants some
breathing period to vacate the disputed premises, on which he had submitted

that at the instance of the appellant a suit for specific performance with respect -

. of the disputed premises is pending against the respondents and in such
premises, he does not want to make any such prayer in this appeal. In view of
such submission, no time is being extended to the appellant to vacate the

' premises.

15, . There shall be no order as to cost.
Order accordingly.

I.L.R. [2015] M.P., 1332 -
APPELLATE CIVIL
Before Mr. Justice Sanjay Yadav
M.A. No. 2835/2013 (Jabalpur) decided on 24 January, 2014

EXECUTIVE ENGINEER, M. P.P.K.V.V.C.L. ...Appellant
Vs. ' : :
SMT. MALTI BAI ...Respondent

A. Workmen's Compensation Act (8 of 1923), Sections 30, 10(1}
& Section 224 - Penalty - Workman died within 24 hours of sustaining.
injuries - Compensation amount was not deposited within one month though
the employee sustained injury in discharge of duty - Award is assailed on
the ground that the Commissioner committed grave error in imposing
penalty without causing notice u/s 10(1) and 22A of the Act - Held - As
provided u/s 4A of the Act it is the statutory liability of the employer to pay
compensation as soon as it falls due - Since appellant has failed to give
any justification for not depositing the compensation within one month,
Commissioner has rightly imposed the interest and penalty. (Para9)

)
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B. Workmen's Compensation Act (8 of 1923), Sections 10(1)
and 224 - Statement regarding fatal accident and further deposit in
cases of fatal accident - Appellant has failed to establish the applicability
of these provisions in the case in hand - Employer having due notice of»
the accident and death having preceded the payment of compensation
- Provisions of Section 10(1) and 22A are not attracted. (Para 10)

A BHEIN Flade AR (1923 &7 8) arrg 10(1) T 220 —
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.Cases referred :

2005 (104) FLR 618 : M.A No. 1585/2002 decided on 27.09.2004,
AIR 1976 SC 222, AIR 1999 SC 3502, 2012 (134) FLR 1064.

Rajendra Puranik, for the appellant.
Ravish Deolia, for the respondent.

(Supplied: Paragraph numbers)
ORDER .
SANJAY YaDav, J. ;- He.:ard on admission. -
Perused the record.

1. This is employer's appeal, under Section 30 of the Workmen's
Compensatlon Act, 1923 (hereinafter referred to as 'Act of 1923") against

el et
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the order dated 26.7.2013; whereby, an application under Section 4A of the
Act of 1923 filed by respondent has been allowed.

2. Kanchhedi Lalp husband of the respondent, employed as Helper with
Madhya Pradesh Poorva Khestra Vidyut Vitaran Company Ltd. (referred to
as the 'Employer") detailed at Distribution Centre, Gotegaon on 19.7.2011
sustained injuries in the process of finding fault in the electrical line between
Bailhigh and Maila-dafan A. V. Switch situated outside of 33/11 K. V. Sub-
Station Gotegoan. He succumbed to the injuries and as-per doctor, who
conducted the autopsy, cause of death was "due to hemorrhagic shock resulting
from injury to vital organ inside chest cavity leading to death within 24 hours
of examination". The employer categories the death as non-electrical accident
due to shock resulted from the injuries sustained. Be that as it may.

3. The death since was arising out of and during course of employment,
led the employer to deposit Rs.3,06,180/- on 8.12.2011 and Rs.3,06,180/-
on 22,3.2012.

4, Since compensation under the Act of 1923 as assessed under Section
4A is to be paid as soon as it falls due and in the case at hand, there was
default in paying the compensation i.c. compensation being not deposited within
one month from its failing due, the respondent, widow of the deceased-
workman, filed an application under Section 4A of Act of 1923 for interest on
delayed payment and for penalty. Employer justified their action stating that
there was no deliberate delay in depositing the amount of compensation and
the delay was due to administrative reasons as the sanction required to be
given is only after ascertaining the fact that the death of a workman is in due
course of employment and is arising out of it.

5. Commissioner, Workmen's Compensation, while discarding the
explanation tendered found the delay unjustified because from day one, the
Employer was aware of the fact that the deceased was detailed on the duty
and that he succumbed the injuries sustained, in discharge of his dufies.
Accordingly, while awarding interest (@ 12% from 18.12.2011 ti1122.3.2012,
awarded 50% penaltyi.e. Rs.3,06,180/-.

6. Aggrieved, the Employer has preferred the appeal under Section 30
of the Act of 1923 on the ground ihat Commissioner, Workmen's Compensation
committed grave error in imposing the penalty without causing any notice under
* Section 10(1) or foll9wing the provisions laid down under Section 22A of the
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Act of 1923. And, that had the said provisions were taken recourse, the
employer could have explained the reasons for causing delay in depositing the
amount of compensation. That, the employer could have explained that due
to their unawareness of computing enhanced salary for the purpose of
compensation that there was some delay after completion of required official
formalities. It is urged that the Commissioner, Workmen's Compensation was
notjustified in imposing the penalty. Reliance is placed on the Division Bench
Judgment in General Manager, SECL and Anr. v. Gajanan Wadnekar :
2005 (104) FLR 618 : Misc. Appeal No.1585/2002 decided on 27.9.2004.

7. Before dwelling on the issue raised, it would be appropriate to first

set the record, because though the appellant had adverted to various facts in

the memo of appeal i.e. salary enhancement, payment of ex gratia amount

and extension of medical facilities to justify the delay. These facts were,-
however, not brought before Commissioner, Workmen's Compensation, when

the appellant was noticed on an application under Section 4A of the Act of
1923. It was stated in reply -

() e 5 smfter & ufty TN B 9 19.07.2011 B g9
2 IEfe & Aoy Sl SRS e wved arRifay @ wHa o9
I 5 1Y 79 9 Afied Avse FEfed MR SEAIR W A
e e faar mar o |

(2) 78 &% amfter g1 o 9 @ g '@ weeh waw -
THERAY UKd ¢ oM W Avsd FRIfag Wedyy g {1
8.12.2011 I ¥,306108 /— d fa=iidh 22.3.2012 BI 5.306108 / ~ {A
T 9.612360 / — wmﬁ:ﬁvﬁﬁ mﬁmﬁﬁrﬁmﬁ’raﬁ
7|

(@) uE g aTEr @ et SR A Avsd STt gRT
foran iren 8 99 aIfassT §RT 31ue ufd & g wrar |eefl |ne
TV 4. Srafed @ a9 oA Y 98 Fvsd wrafer g s
TS fawd 5y smafeeT ot Rft el W %.612360 /- &1
AT T T T ®

(a) gz 5 7y 3T ¥ 12% ufvad @ R | @ e e
BT Uae™ & 7 5 50% &Y <% A vF <t Sreaf gRISa 8 9 6
ﬁuﬁwm@aﬁﬁiﬁrmwﬁzﬁmqumﬁ
T E |
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(6) .u% fr SR ghfa uRikefml & yorr # amfasr grr
UId A iys yraai @ [GuRe € f&ege Avsd sty gRr
AAfEDT ERT 99 SRAW SUaE FXA SH W e &1ar &1
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8. Thus, apparently, the onus was shifted on the appellant that only when
she had furnished the documents that the employer took the action. Buta
different stand is taken in this Appeal which being not before the Commlssmner
cannot be allowed to raise for the first time.

Zeen

Be that as it may. Section'4A of 1923 Act stipulates -

"4A. Compensation to be paid when due and penalty for
default.- (1) Compensation under section 4 shall be paid as
soon as it falls due.

(2) In cases where the employer does not accept the

liability for compensation to the extent claimed, he shall be

bound to make provisional payment based on the extent of

liability which he accepts, and, such payment shall be deposited

with the Commissioner or made to the workman, as the case

may be, without prejudice to the right of the workman to make
* any further claim.

(3)  Where any employer is in default in paying the
compensation due under this Act within one month from the
date it fell due, the Commissioner shall -

{a) direct that the employer shall, in addition to the amount of
the arrears, pay simple interest thereon at the rate of twelve
per cent per annum or at such higher rate not exceeding the
maximum of the lending rates of any scheduled bank as may
be specified by the:Central Government, by notification in the
Official Gazette, on the amount due; and

(b) if, in his opinion, there is no justification for the delay, direct
that the employer shall, in addition to the amount of the arrears
and interestthereon, pay a further sum not exceeding fifty per
cent of such amount by way of penalty :

-



i

ILLR.[2015]MP. Exe.Engg. MPPK.V.V.C.L. Vs. Smt. Malti Bai 1337

. Provided that an order for the payment of penalty shall not be
passed under clause (b) without giving a reasonable opportumty
to the employer to show cause why it should not be passed."

9. Thus, mandatory it is that compensation under Section 4A shall be
pa:ld as soon as it falls due. The statutory liability thereon rests on the employer
to facilitate such payment. In case it is not accomplished within one month
from the date it fell due (the expression "fell due" has been interpreted to be
the date of accident, See. Pratap Narain Singh Deo v. Shrinivas Sabata
AIR 1976 SC 222; Kerala State Electricity Boardv. Valsala K. AIR 1999
SC 3502 and Oriental Insurance Co. Ltd. v. Siby George : 2012(1 34)
FLR 1064), failing which the statutory consequences, as delineated in sub-
section (3) of Section 4A, ensues. The appellant having failed to give any
justification for delay as, on Being noticed, apparent it is from the reply, they
shifted the onus on the claimant, the Commissioner acted well within his
jurisdiction in imposing the interest as also the penalty. The decision in Ggjanan
Wadnekar (supra) is distinguishable in the given facts o fthe present case.

10.  Furthermore, though the appellant has relied on the provisions of
Section 10 and 22A of the Act of 1923 that the same being not adhered to,
has vitiated the proceedings before the Commissioner. However, the appellant
fails to establish the applicability of these provisions in the case at band, wherein
the workman having died within 24 hours of sustaining the injuries and the
employer having knowledge of the death being during course and arising out
of the employment depositing the compensation, though belatedly. Whereas,
Section 10 (notice and claim) and Section 22A (power of the Commissioner
to require further deposit in cases of fatal accident) operatés under different
sets of facts as contemplated therein, In other words, in the case at hand, the
Employer having due notice of the accident and that the death having preceded
the payment of compensation, the provisions of Sections 10 and 22A of Act
of 1923 are not attracted. B

11.  Having thus considered, no substantial questlon of law arises for
adjudication.

.Consequently, the appeal is dismissed inx limine. No costs.

Appeal dismissed. |
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LL.R. [2015] M.P., 1338
APPELLATE CRIMINAL
Before Mrs. Justice S.R. Waghmare
Cr.A. No. 363/1997 (Indore) decided on 16 September, 2014

‘GOPAL | ... Appellant
Vs. :
STATE OF M.P. ... Respondent

A. Penal.Code (45 of 1860), Sections 376(1), 341 & 506
Part-II - Sole testimony of prosecutrix - Rape at 10 a.m. on a busy
culvert - No external injuries on body of prosecutrix - Pregnancy
of seven months - Major discrepancies in evidence of the
" prosecutrix - Held -"Testimony of prosecutrix is wholly unreliable -
Appeal allowed - Accuged acqultted . (Para 6)

#  TUS wiear (1860 BT 45), GIRTY 376(1), 341 T 506 T -II
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B. Penal Code (45 of 1860), Section 376 - Testimony of
prosecutrix - To be classified as - (1) Reliable - (2) Unreliable - (3)
Partially reliable - Then only conviction or acquittal to be based.

(Para 6)

o 5US GIear (1860 @7 45), T 376 — Ifmiat st yRarea
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" Cases referred: - ) )
AIR 2009 SC 858, AIR 2013 SC 2207, (2002) 7 SCC 317.

PK. Saxena with Sunil Verma, for tfle appellant.
C.R. Karnik, G.A. for the respondent/State.

JUDGMENT

MRs. S.R. WAGHMARE, J. :- By this criminal appeal"ﬁnder Section
374 of the Cr.P.C. appellant Gopal has challenged the judgment dated
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11.4.1997 passed by the Additional Sessions Judge, Shajapur in S.T. No.180/
1997 whereby the appellant has been convicted for offence under Sections
376(1), 341 and 506 Part- II of the IPC and sentenced to undergo 10 years -
of R.I. with fine of Rs.1,000/-, 1 month's of R.X. and one year's R.I. with fine .
of Rs.500/- respectively. In case of failure to pay the fine, the accused was to
undergo an additional sentence of six months' and three months' R.1.
respectively. The sentences were directed to run concurrently.

2. Brief facts of the prosecution case are that the prosecutrix on 4/5/1995
at 10 a.m. in the morning was returning after giving water to the-cattle, when
she reached near a culvert (nallah) she saw the accused Gopal Harijan and
Kamal Baba. Accused Gopal caught hold of her hand and stopped her and
asked Kamal to keep watch and then accused Gopal tried to molest her. She
tried to shout, but he threatened to kill her and thereafter he raped her. She
shouted for help, but nobody had come. Thereafter the accused ran away
from the spot along with accused Kamal. On returning home she narrated the
incident to the lady members of the house. The male members of the house
had gone to another village for performing some custom. Upon returning the
male members of the house in the evening, she narrated the story to her husband
Murlidhar Patidar and her brother in-law Durgashankar. On 4/5/1995 i.c. on
the same day at 11 p.m. in the night the incident was reported at policg station
Moman Badodiya and case was registered for offence under Sections 341, -
.376 and 506/34 of the IPC at crime No. 46/95. The spot map was prepared
* at Ex.P/5. The prosecutrix was sent to the District hospital, Shajapur for her
medical examination and she has been examined by Dr. (Smt.) Asha Pandit.
The medical report is Ex.P/2-A and the accused were duly arrested vide
arrest memo Ex.P/6 & P/7. Accused Gopal was also examined. The underskirt
of the prosecutrix and two slides of her vaginal discharge were collected and
sent to the laboratory for the F.S.L.in Indore. The report is Ex.P/10. The
prosecution was launched. The accused were duly committed to their trial.

3. The accused abjured their guilt and stated that they have beeri falsely -
implicated in the matter. However, they did not examine anybody in their
defence. On considering the evidence, the Trial Court has acquitted co-
accused Kamal Baba from the offences, but accused Gopal has been convicted
and sentenced as hereinabove indicated. Hence the present appeal.

4. Counsel for the appellant has vehemently urged the fact that it was a
case of false implication. Counsel also vehemently urged the fact that the FIR
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Ex.P/3 was delayed by 14 hours and since the police station is 10 minutes
away from the victim and Counsel submitted that it was filed only after
deliberation by family members at 11 p.m. in the night. The Judgment of the
conviction is also challenged by Counsel since it was based on the sole
testimony of the prosecutrix; whereas she has changed her version several
times. In impugned para 12 of the judgment the prosecutrix has stated that
accused Gopal did not utter a single word then how can this be treated as
evidence of threat. Similarly the prosecutrix has stated that the rape has been
committed at the culvert at 10.30 am in the morning when there is a lot of
hustle and bustle around. Similarly she has stated that there was a scuffle
between her and the accused and she had shouted yet he had thrown her on
the floor. It was also unbelievable because her statefnent is not supported by
the medical report available on record. P.w.2 Dr. (Smt.) Asha Pandit examined
the prosecutrix and she has stated in the medical report that the prosecutrix
was 32 years of age and there were no external injuriés found on the body of
the prosecutrix. She was habituated to sex as her hymen was ruptured and
wide enough to easily allow two fingers. The F.S.L. report also did not help
- giving any concrete opinion regarding the rape. Counsel submitted that in a
place like culvert, the prosecutrix's version is considered then she should have
received some injuries, which has not been indicated in the medical report.
And although the prosecutrix had told the story to her sister-in-law Rukmabai
and her mother-in-law Pushpa Bai, they have not been examined in Court. It
was only when the male members returned home she narrated the story, but
both the male members Babulal and Durgashankar have not been examined in
Court. There was no corroboration in the statement of any independent witness.
Counsel also pointed out impugned para 22 of the judgment that although the
prosecutrix stated that she did not know accused Gopal, she knew that accused
Gopal was a resident of Harijan Colony and she had seen him and she has
also knew his name. Counsel submitted that there was a false implication and
accused Gopal used to graze the cattle in the neibhourhood village and he was
known to the prosecutrix. It was an affair of heart and she had sexual relations
with the accused and on that day had been caught in the act by co-accused
Kamal and hence raised a false alarm. Whereas accused Gopal in his statement
under Section 313 of the Cr.P.C. has submitted that there was rivalry between
- the accused and the husband of the prosecutrix regarding electricity and it
was a case of false implication.

Considering the testil_nony of p.w. 4 Murlidhar, husband of the _

o
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prosecutrix, he has categorically stated that his wife named accused Gopal
and she knew his name since he used to come in the neighbourhood to graze
cattle. He had also admitted that he had returned home at 7 p.m. yet the
report was lodged only in the night at 11 pm, which is unbelievable. No other
witness has been examined in Court. Under these circumstances, Counsel
prayed that the impugned judgment be set aside and the accused be acquitted
from all the offences. '

To bolster his submissions, Counsel for the appellant placed reliance
on Rajoo and others vs. State of M.P. AIR 2009 SC 858 whereby the
Court has held that although the evidence of the prosecutrix is at par with
injured witness, her evidence cannot always. be accepted as truth. The accused
must also be protected against the possibility of false implication particularly
where a large number of accused are involved.

Undoubtedly Counsel submitted that the matter pertains to the case
of gang rape. However, the ratiolaid down clearly indicated that if evidence
of'the prosecutrix is unreliable then the accused must not be convicted. Counsel
further relied on State of Rajasthan vs. Babu Meena AIR 2013 SC 2207
whereby the Court has held that there was a contradiction at the time of
offence. Pleathat she shouted not supported by landlord of place of offence.
The medical and FSL report.also not supporting the allegation of rape then
the acquittal of accused is proper. The Apex Court held that it was not liable
to be interfered in appeal aga.mst acquittal and refusal to grant leave to appeal
was justified.

Counsel submitted that in the said case the medical evidence on record
by the doctor as well as the FSL did not support the allegation of rape and the
testimony of the prosecutrix was not at all reliable and would have to be
considered in the light'of classification of the testimony of the prosecution to
either be wholly reliable, wholly unreliable or neither wholly reliable nor wholly
unreliable. And in the present case the testimony of the prosecutrix was wholly
unreliable. Hence, Counsel prayed for acquittal of the accused.

5. Counsel for the respondent/ State, on the other hand, has vehemently
opposed the submissions put forth by the Counsel for the app eliant. He has
submitted that there was perfectly valid and cogent reasons for the report .
FIR Ex.P/3 having been recorded so late. All the male members of the house
had gone to another village to perform some ritual custom and only on their
return the incident has been narrated by the prosecutrix. Moreover, the medical
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evidence did not support the prosecution case primarily because the victim is
a married lady and she was also seven months' pregnant, according to the
report of Dr. Asha Pandit, p.w.2. Hence it cannot be said to be a case of
consent. Counsel submitted that the trial Court had properly observed thata
pregnant lady would not unnecessarily raise allegation that she was raped by
the accused. Counsel prayed that merely because there was some
discrepancies in the statement of the prosecutrix, her entire testimony could

not be discarded. In the statement of the prosecutrix she has stated that co-

accused Kamal was keeping watch and preventing people from coming there.
Besides the recovery of the knife and the fact that the prosecutrix was pregnant
are all indicative of the fact that the prosecutrix was not lying about the incident.
Counsel prayed that the appeal is without merit and the same'be dismissed as
sych. The FSL, the medical report and the evidence of the prosecutrix all
established beyond doubt that the accused committed rape of the prosecutrix
and the impugriéd judgment did not call for any interference. -

6. On considering the above submissions and on perusal of the record, I
find that the sole question that arises for consideration in this appeal is whether
the conviction can be based on the sole testimony of the prosecutrix p.w.3
and it is in accordance with the provisions of law?

Placing reliance Babu Meena (supra), | ﬁnd that oral testimony of the

prosecutrix has to be classified first,(1) whether it is reliable, (2) unreliable or
(3) partially reliable? I find that there are certain instances narrated by the
prosecutrix, which are unreliable, Firstly the fact that she was raped by accused
Gopal in a culvert, which is a common way used by the whole villagers.
Secondly the prosecutrix has stated that she was subjected to rape at 10 am
in the morning, which is the time of busy activities in a village. And thirdly
more important that even in the medical evidence available on record indicates
that she did not have a single abrasion:on her body and since she was subjected
to rape in the culvert, which is full of stones and other material, it must have
caused damage to the skin of her body and more so she was seven months
pregnant as evident from the doctor's report at Ex.P/2-A. Similarly if it is
considered in juxta position of her statement that she did not know the name
.of the accused, whereas her husband Murli has categorically stated that the
accused was known to his wife as he always came in the vicinity of village to
.graze the cattle. Lastly the important fact that cannot be marginalized is that
the defence to the accused, is of false implication. The unnatural conduct of
the prosecutrix, the delay in filing of the FIR: Ex.P/3 and the fact that the time
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that she was subjected to rape at 10 am in the morning are all instances which
lead to the inevitable conclusion that the testimony of the prosecutrix is wholly
unreliable. And to base the conviction on such scanty evidence would result
in miscarriage of justice since it would be based on conjecture and surmise
and in view of the glaring infirmities in the prosecution case and hence the
conviction cannot be sustained. Placing reliance on (2002) 7 SCC 317 Ashish
Batham vs. State of M.P. this Court had categorically held that in the
administration of criminal law and justice delivery system the innocence of the
accused is of prime importance and is to be presumed unless the charges are
proved beyond reasonable doubt on the basis of clear, cogent, credible or
unimpeccable evidence and hence mere suspicion however, strong or probable
cannot take the place of proof. And therefore, it would be crucial to convict -
the appellant of the aforesaid offences under these circumstances.

7. In this light, I find that the appeal needs to be allowed and it is hereby
allowed. The impugned judgment of the lower Courtis set aside and accused.
Gopal is acquitted from all the aforesaid offences. He is on bail; his bail bond
and surety bond are hereby dlscharged

Appeal allowed.

L.L.R. [2015] M.P., 1343

. APPELLATE CRIMINAL -

Before Mr. Justice Rajendra Menon & Mr. Justice C.V. Sirpurkar
Cr.A. No. 344/2014 (Jabalpur) decided on 11 November, 2014

CHAITU SINGH GOND ) ...Appellant
Vs. . C ) .
STATE OF M.P. b ...Respondent

A. Evidence Act (1 of 1872), Section 3 - Witness - Criminal’
Procedure Code, 1973 (2 of 1974), Section 161 - Non-recording of statement
by police - Prosecutnx who is aged aliout 5 to 6 years was examined for
the first time in Court I.O. has glven :an explanation that her statement
could not be recorded as she was giving: answers only by nodding her head

" - Entire prosecution case is based on. the statement of her mother and

Grand mother - Under such circumstances it cannot be said that as the
appellant could not effectively cross examine the prosecutrix amd- thus
has suffered prejudice. . . (Paras 7 to 11)

*
{
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" B. Penal Code (45 of 1860), Section 376(2)(F) and
Protection of Children from Sexual Offences Act, (32 of 201 2), Section
4 - No mention of penetration of any part of appellant's body in the
Vagina of prosecutrix either in F.LR. or in'police statement - Evidence
in Court that the appellant was inserting his finger not trustworthy -

No offence under Section 376(2)(f) of I.P.C. or under Section 4 of Act, -

2012 made out,. ’ (Paras 18 to 20)
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C.  Protection of Childrén from Sexual Offénces Act, (32 of
2012), Sections 7 & 8 - Appellant took the prosecutrix inside his house,
removed her slacks and panty, lifted her onto the cot - Appellant guilty
committing offence defined under Section 7 and punishable under

Section 8 of Act, 2012. ;- (Paras 19 & 20) -
T P arere @ sreet or wesor s, (2012 F7 32),

mﬁ'ras—meﬁ,aﬂﬁmﬁnaﬁma%sfﬁaw.wyww
I AN, 99 AU 9X ferr - srfiarff aftfrer 2012 @ aRy 7 @
i uR=TYT v avr 8 @ swfa <oy o @ R e

Cases referred : ]
. AIR 1977 SC 1936, 2007 Cy:L.J. 3265, 2004 Cr.L.J. 2001.

‘Surendra P;iel, for the appel lant.
Rahul Jain, Dy. A.G for the nsspondent/State.
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JUDGMENT '

The Judgment of the Court was delivered by :
C.V. SIRPURKAR, J. :- This Criminal Appeal under section 374 (2) of the
Code of Criminal Procedure, 1973 has been preferred against the judgment
dated 31.12.2013 passed by Shri R.G.Singh, Additional Sessions Judge,
Dindori, in Sessions Trial No.89 of 2013, whereby the learned Additional
Sessions Judge has convicted appellant Chaitu Singh under section 376(2)(H)
of the Indian Penal Code and section 4 of the Protection of Childrenfrom
Sexual Offences Act, 2012 and for each offence has imposed imprisonment
for life and a fine in the sum of Rs.2000/-. The appellant was also directed to
undergo rigorous imprisonment for a period of two months in default of
payment of fine for each offence.

2. The facts giving rise to this appeal may be summarized as hereunder-

Prosecutrix was a 5 or 6 year old girl. Complainant Bhagwati Bai
" (PW-1) is her grandmother, Savita (PW-5) is her mother and Manoj (PW-4)
is her father. She lived with her parents grandmother and siblings in village
Gorakhpur, P.S. Bajag, District Dindori. Her grandmother Bhagwati Bai
worked as a peon in Gorakhpur branch of Central Bank of India. Appellant
Chaitu Singh is their neighbour. ' ~

At around 2:00 p.m. on 24th of May, 2013, Bhagwati Bai was on her
duty in the Bank. Manoj being ill, was relaxing in his house. Prosecutrix, her
brother Kuldeep and sister Somiya were playing besides their house. At that
time, appellant Chaitu Singh took the prosecutrix inside his home on the pretext
of giving her money. He shut the door and removed her panty and slacks. The
appellant tried to make her lie on the cot. The frightened prosecutrix cried
out. Hearing her cries, Savita rushed inside and asked the prosecutrix as to
what happened. Appellant Chaitu Singh ran away from the room and lay in
other room. Savita took the prosecutrix to her house and informed Manoj
regarding the incident. She also informed her mother-in-law Bhagwati on
telephone, who came back and inquired about the incident from Savita and
the prosecutrix. Thereafier, she rejoined her duty in the Bank and returned at
about 5:00 p.m. ’

_Thereafter, Bhagwati took the prosecutrix to police outpost Gadasarai
and lodged the report of the incident at about 6:00 p.m., the same day.
Subsequently, the prosecutrix was sent to Dindori for medical examination.
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The medical report indicated redness and swelling around vagina. Consequently,
a case under section 376 read with section 511 of the Indian Penal Codeand
section 8 of the Protection of Children from Sexual Offences Act was
registered.

3. Learned trial Court framed a charge under section 376 of the Indian
Penal Code and section 4 of the Protection of Children from Sexual Offences
Act, Appellant abjured the guilt and claimed to be tried. In his examination
under section 313 of the Code of Criminal Procedure, he stated that witnesses
are telling a lie due to enmity and he has been falsely implicated..

4, After trial, learned Additional Sessions Judge concluded that the

* - prosecution was able to prove the guilt of the appellant beyond reasonable

doubt and convicted the appellant as stated above.

. 5.7 The sum and substance of the prosecutlon evidence is that the
prosecutrix was playing with her siblings besides the road near her home.
Appellant Chaitu Singh took her inside his house on the pretext that he wanted
the prosecutrix to fetch bidis from nearby shop. Once inside the house, the
appellant removed her panty and slacks and made her lie on the cot and
‘mounted her. The appellant inserted his finger in her private part. At that time,
her mother Savita was informed by her sister Somiya that accused had taken
the prosecutrix inside his house and was doing something. Savita twice called
out for the prosecutrix but she did not respond; whereupon, she entered house
of the appellant. Seeing her the appellant put the prosecutrix down. She was
trying to put her clothes back and was weeping. Savita slapped her daughter.
The prosecutrix told her that appellant had mounted her and was inserting his
finger into her vagina. At that time, her panty was wet and there was redness
on both of her thighs. Appellant Chaitu Singh covered himself with a sheet and
slept. Thereafter, she informed her motherin- law Bhagwati Bai and husband
Manoj as also their neighbours Ramvati (PW-2), Durga Bai (PW-6) and Urmila
(PW-7).

6. Legality and propriety of the finding of guilt and the sentence imposed
by the learned trial Court has been assailed in this appeal on the grounds
hereinafter adverted to:

7. . The first ground taken by the appellant is that no statement of the -
prosecutrix either under section 161 or 164 of the Code of Criminal Procedure
was recorded; therefore, no credence can be lent to her statement before the
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8. It is true that no statement of the prosecutrix during investigation was
recorded. As such, the first official statement she made regarding the incident,
was in the Court. In this regard, the Investigating officer Assistant Sub Inspector
Ramesh Singh (PW-9) has explained in paragraph 4 of his cross-examination
that prosecutrix was unable to speak. She was telling as to where she was
sitting and where the appellant took her, only by nodding her head. However,
the fact remains that the prosecutrix has given statement in the Court about 6
months after the incident and has stated in paragraph 6 of her cross-examination
that she could speak as much at the time of incident as she was doing at the
time of statement in the Court.

2 ~ Nowthe question arise whether the statement of the prosecutrix should

be disbelieved solely on the ground that her statement during investigation
was-not recorded ? The Apex Court in the case of Ram Lakhan'vs. State of

* U.P-AIR 1977 SC 1936 has held that it would be difficult to give credence

to a statement which was given for the first time in the Court after about a
year of the occurrence because the accused was entitled to know his earlier
version to the police and was naturally deprived of an opportunity of effective
cross-examination. However, in that case, the witness was not named in the
charge sheet which is not the case here. In the case of Dayal Singh Vs. State
of Maharashtra (2007 Cr.L.J. 3265), the Supreme Court ignored the fact
that investigating officer did not record the statement of a witness who was
merely present during recording of dying declaration. A Division Bench of this
Court in the case of Gabbu B Lodhi vs. State of Madhya Pradesh (2004
Cr.L.J. 2001) observed that though it is not mandatory to record statement of
witnesses during the course of investigation, however, where the witness was
available and cited in the charge sheet, the prosecution has to explain as to
why his statement was not recorded.

10.  Intheé instant case, the Court can take notice of the fact that at the
time of incident the witness was merely 5 or 6 year old girl and was studying
in Class ITI, She came from a rustic background and must have been under a
great deal of mental trauma during the course of investigation. That apart, it

" has come on record that immediately after the incident, she was scolded and
- slapped by her mother for accompanying the appellant inside his house. She

was subjected to sexual assault and was seen by her mother in that condition.
In such circumstances, even an outspoken woman would be tongue tight due
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11.  Other than that in this case, the entire prosecution story was based
upon the statements of Savita and Bhagwati Bai. Savita was also eyewitness
to a part the incident. Statement of Bhagwati Bai was based upon the information
supplied by the prosecutrix and her mother Savita. In these circumstances,
the appellant cannot claim that he was not aware of the version of the prosecutrix
and was taken by surprise. In aforementioned backdrop, in the opinion of this
Court, the appellant cannot be said to have been deprived of the opportunity
to effectively cross-examine the prosecutrix and was thereby prejudiced in
any manner. :

12. " In any case, even if assuming for the sake of argument that the

Investigating Officer was negligent or was not tactful enough in eliciting a’

statement from the prosecutrix, the benefit of such negligence or ineptitude on ‘

his part in the facts and circumstances of the case, cannot be extended to the
- appellant.

-13.  The second point raised on behalf of the appellant is that father of the

_prosecutrix Manoj (PW-4) has admitted in paragraph 7 of his cross-
examination that house of the appellant comprises two rooms, where he lived
along with his wife Rajeshwari, brother Panku, kids Aman and Khushi and
father Jagat. He has further stated that elder brother Panku lived in one room
along with his father. The prosecutrix has admitted in paragraphs 3 & 5 of her
statement that when she had gone to appellant Chaitu Singh's house, Aman .
and Khushi were already there and she has also admitted that when appellant
made her lie on the cot; Aman, Khushi and Jagat were also there. It has been
argued on behalf of the appellant that it is highly inconceivable that a person
would try to rape a minor in the presence of his father, nephew and niece.
However, the prosecutrix herself in paragraph 3 of her cross-examination has
explained that there are two cots in appellant Chaitu Singh's house. On oneg of
them, his father Jagat was sleeping. She has also stated in paragraph 5 that
Aman and Khushi are younger than her, which means that these kids were
below 5 years of age. Moreover, Savita (PW 5) in her paragraph 7 of her
deposition has stated that the appellant's father was no inside the room in
which the incident took place. He was sleeping in the Parchhi (veranda) outside.
It does not sound improbable for man to sexually assault a child of tender age
with his father sleeping in the next room and two small children moving around
in a mid-summer afternoon. As such, this argument is not sustainable either.
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14, The next argument advanced on behalf of the appellant is that the

prosecutrix has admitted in paragraphs 3 & 4 of her cross-examination that
no sooner she entered the house of the appellant her mother followed and
slapped her, so she could not bring bidis for the appellant. On the basis of
this admission, it has been contended that there was no opportunity for the
appellant to commit any sexual assault upon the prosecutrix. It may be noted
that the prosecutrix was a girl barely 5 year old. She cquld not be expected to
be precise with regard to timing of the sequence of events. What she probably
meant was that her mother entered after a short while, Therefore, this admission
on her part is inconsequential.

15.  The nextcontention advanced by the learned counsel for the appellant
is that mother of prosecutrix, Savita (PW-5) has stated in paragraph 5 of her
cross-examination that at the behest of her neighbour Ramvati (PW-2) she
had bathed the prosecutrix and had also washed and dried her panty and
slacks as they had got soiled. It is true that Savita had stated in her examination-
in-chief'that panty of the prosecutrix had got wet after the incident but the fact
that panty and slacks were not produced before the investigating.officer or

" were not seized during the investigation does not benefit the defence in the

least, since it is not the case of the prosecution that the accused had ejaculated
during the incident; therefore, no forensic evidence was sought to be adduced.
The prosecution case is based entirely on the oral evidence supported by
medical evidence. Thus, even this argument does not in any manner dent the
prosecution case.

16.  Onemore point raised by the learned counsel for the appellant is that
grandmother of the prosecutrix, Bhagwati Bai (PW-1), has admitted in
paragraph 7 of her statement that after the incident, she had returned back to
her Bank and stayed there till 5:30 p.m. but she did not narrate the incident to
any of the employees of the Bank nor did she tell it to any customer, though
hundreds of customers visited the Bank and some of them were her
acquaintances. In the opinion of this Court, the nature of incident was such
that no prudent grandmother would like to publicize it. Thus, this omission on
the part of Bhagwati Bai does not make her statement any less believable.

17.  Though, the prosecutrix is a child witness being only 5 or 6 years of
age, she has asserted at more places than one during her cross-examination
that she was not tutored by her grandmother or her parents to implicate the
accused. Throughout her cross-examination she remained faithful to her version
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of the incident. Her version has been corroborated by mother Savita, who
was eyewitness to a part of the incident. Her grandmother Bhagwati Bai has
also supported the prosecu‘uon case to the fullest extent. The prosecution
story has also got some support from Ramvati (PW-2), Manoj (PW-4) and
Durga Bai (PW-6).

f

The appellant had stated in his examination under section 313 of the
Code of Criminal Procedure that he has been falsely implicated in this case
due to previous enmity. In this regard suggestion had been made to Bhagwati
(PW1) that the retations between the two families were inimical due to illicit
relations between appellant's wife and her son Manoj. However, it has been
suggested to Manoj (PW-4) in his cross-examination that there was no ill-
feeling between the two families prior to incident. Manoj has also stated that
there were family relations between the two sides: Savita (PW-5) has also
deposed in paragraph 4 of her cross-examination that her children and those
of the appellant used to visit the house of each other unannounced. It shows
that there was no previous enmity between the two families, which could prompt
the family members of the prosecutrix to falsely implicate the appellantin a
grave case like the present one. Thus, the Court concludes that the core of the
prosecution story has remained unscathed and there is no reason to believe
that the appellant has been falsely 1mp11cated in this case. The prosecution
case is also fortified by the presumption available to it under section 29 of the
Protection of Children from Sexual Assault Act, as the appellant has advanced
no credible defence.

18.  Now we come to the crucial point in this appeal. Prosecutrix (PW-
10) has stated in paragraph No.1 of her examination-in-chief that appellant
mounted her and was inserting his finger in her vagina. Her mother Savita Bai
(PW-5) has deposed that the prosecutrix told her that the appellant had
mounted her and was inserting finger in her vagina. Savita has also stated that
there was redness on bother of her thighs and her panty was wet. Bhagwati
Bai (PW-1) has stated ihat she was informed both by the prosecutrix and her
mother that appellant was inserting finger in the private part of the prosecutrix.
Dr. Manglesh Paraste (PW-8) has stated that he had found slight swelling and
redness on external examination of the vagina, which was indicative of an
attempt at sexual assault. However, it has never been the prosecution case
that any penetrative sexual assazlt was made upon the prosecutrix. There is
no mention of penetration of any part of appellant's body in the vagina of the
prosecutrix, either in the first information report or in the police statements of
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Bhagwati Bai or Savita. Even the fact that the appellant had mounted the
prosecutrix is conspicuous by its absence in aforementioned documents. This
part of the story has been revealed for the first time in the Court. It may be
noted that Bhagwati Bai (PW-1) has stated in paragraph No.8 of her deposition
that prosecutrix had informed her about insertion of finger at home and she
had told the police regarding the same at the time of lodging the report. She
specifically denied the suggestion that this fact was disclosed by the prosecutrix
for the first time at the time of medical examination, after lodging of the first
information report, the next day. On the contrary Savita (PW-5) has stated
the fact regarding insertion of finger was to her by the prosecutrix 3 days after
the incident at the time of medical examination. Dr. Manglesh Paraste (PW-8)

“has also stated that there was no bleeding from the vagina. In these

circumstances, the part of the prosecution evidence regarding insertion of
finger in the vagina does not appear to be credible and is consequently
disbelieved. It also appeats to be improbable that the accused had actually
mounted the prosecutrix.

19.  Onthe basis of aforesaid discussion,_ this Court is of the view that the

. prosecution has been able to prove only the following facts beyond reasonable’

doubt: .
(i 'i'he accused took the prosecutrix inside his hoﬁse.
(i) He removed her slacks and panty.
(i)  Helifted her onto the cot.

(iv)  Atthatf point of time, Savita made her entry, prompting
the appellant to put her down.

(v) By virtue of section 30 of the Protection of Children
from Sexual Offences Act, it may be presumed that the assault
was made with a sexual intent.

20. . Onthe foundation of aforesaid facts, no offence punishable either under
section 376 of the Indian Penal Code [rape] or under section 4 of the
Protection of Children from Sexual Offences Act [Penetrative Sexual Assault]

- or an attempt at any of those offences is made out. Thus, learned trial Court

erred in convicting the appellant Chaitu Singh under section 376(2)(f) of the
Indian Penal Code and section 4 of the Protection of Children from Sexual
Offences Act, 2012. However, the prosecution has been able to prove the
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offence of sexual assault defined under section 7 of the Protection of Children
from Sexual Offences Act, which is punishable under section 8 thereof, beyond
reasonable doubt. )

21.  Consequently, this appeal is partly allowed. Conviction of the appellant
is altered from one under sections 376(2)(f) of the Indian Penal Code and 4
of the Protection of Children from Sexual Offences Act, 2012 to one under
section 8 of Protection of Children from Sexual Offences Act, 2012.

22.  Hissentence of rigorous imprisonment for life on two counts is reduced
to rigorous imprisonment for a period of 4 (Four) years and the fine’amount is
enhanced from Rs.4000/- (in all) to Rs.10,000/- (Rs. Ten Thousand), payable
" for the benefit of the prosecutrix in accordance with the provisions of section
357 (1) of the Code of Criminal Procedure. In default of payment of fine, the
appeéllant shall undergo further rigorous imprisonment for a period of 6 (Six)
"months. '

dppeal partly allowed.

LL.R. [2015] M.P., 1352
APPELLATE CRIMINAL
Before Mr. Justice Ajit Singh & Mr. Justice N.K. Gupta
Cr.A. No. 2170/2010 (Jabalpur) decided on 15 December, 2014

ASHOK PRAJAPATI ... Appellant .
Vs.
STATE OF M.P. ... Respondent

- A Criminal Trial - Prosecution Documents - Prosecution
document, if it is in favour of the accused, then it can be read in his
favour without its actual proof. (Para8)

#. Froerferg frarer — afgtaT eeards — afEieE e,
ofy a8 aftgaa @ Ta A € 94 9US areiae o @ 3 99 eWe U
¥ qgr 9T WAl B |

B. Evidence Act (1 of 1872), Section 32 - Dying Declaration
- Conviction can be safely placed on dying declaration provided the
said dying declaration is free from vice of infirmities - If the dying
declaration is recorded undex suspicious circumstances, then it cannot
be acted upon without corroborative evidence. (Paras 10 to 12)
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. " ey G (1872 BT 1), €T 32 — GBIl HoT.—
FeFIae e TR YRivE wu @ <rufig fear S wwar @ WY 98 99
SR THNAT T s @ AN F g & — I [YTfAD wAT
Heerye uRRafmEt F afifaRea fear T 2 av b o W=
$ 99 W wrdarEd T B S aadi|

C. Criminal Procedure Code, 1973 (2 of 1974), Section 32 -
Dying Declaration - Certificate by Doctor - Doctor who had certified
that victim is in fit state of mind to give statement not examined - In
view of the statement of the Executive Magistrate that he got the
certificate of the duty doctor, then non-examination of duty doctor is
not fatal. L . (Para 15)

T Zve ghvar il 1973 (1974 &7 2), T 32 — o Blci®
7T — Fifecas @1 7T — fafecas Rras it foa 2 15 fifsa
Fud o @ fa sugad AReufa ¥ 2, Sg@r wdavr T fEar T -
FRiTfas ARTEe @ $U9 @ gfeud vEd gy % 96 edeed
Pufrea® / waroTes fran, @e Sdcaeer fufreas 1 werer e frar s
Has 2 | : ’ '

D. Criminal Proce&urq Code, 1973 (2 of 1974), Section 313

-Accused Statement - If circumstances appearing against the accused

of a particular nature or otherwise, were not put to the appellant in his
statement under Section 313, then they must be completely excluded
from consideration, because accused did not have any chance to explain
them. ; (Para 16)

24 Tvg girar giear, 1973 (1974 FT 2), &RT 313 — AFIgFT
BT By — A% afgwd, ¥ feg voc & W@ A fdfire wwT @
arger aRReIfE’ &) afiareff @ a7 313 @ awia S9a HuT ¥ 7L
qoT 1 99 3 FERer @ Wyl vy @ auafifa fear o e wntes,
AR & 98 WK $ o7 Hiy Jaux @ far =m0

E.~ Criminal Procedure Code, 1973 (2 of 1974), Section 161
- Spot Map - Spot map comes in the category of statement under Section
161 of Cr.P.C. - Such cannot be proved as a substantive piece of evidence
- This document should be considered for the purpose of contradiction
and omission. - ' : ' (Para 18)

g e giFar §iedr, 1973 (1974 &7 2), &7 161 — HCTd
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F Penal Code (45 of 1 860), Section 302 - Murder - Place of
incident - Appellant is alleged to have poured kerosene oil on the
deceased and thereafter set her on fire while she was in the kitchen -
No attempt was made to get the sample of kerosene from the floor by
rubbing a cotton swab as kerosene oil would spill on the floor -
Witnesses who reached immediately after the incident have stated that
they found injured/deceased in the courtyard of house - Semi burnt

. clothes were also found in Courtyard - Possibility cannot be ruled out ‘

that incident did not take place in kitchen but it might have taken place
in verandah or courtyard. . '(Paras 18 &19)

=4 gvs Wiadl (1860 #T 45), €IVT 302 — &I — ©ISHT BT T
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G Evidence Act (1 of 1872), Section 32 and Penal Code (45 of .

1860), Section 302 - Dying Declaration - No one was present in the house
at the time of incident - Dying declaration was made by injured to two
witnesses who reached on the spot immediately that she sustained burn
injuries by chulha - No motive for appellanit to kill his wife - No mention in
M.L.C. that whether smell of kerosene oil was found on the body or not -
Mother and maternal uncle of the deceased were present when the second
dying declaration was recorded by Executive Magistrate - Second dying
declaration appears to have been given under the influence of mother and
maternal uncle - Deceased died within 2 months of marriage and there
was no demand of dowry - Second dying declaration not trastworthy -
Appellanit acquitted. (Paras 21 to 28)

.4 T AT (1872 FT 1), 1T 32 frf:vewf?m(msa BT 45),
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Cases referred :

AIR 1994 SC 129, AIR 1983 SC 164, AIR 1965 SC 939, 2005
SCC (Cri) 1050, AIR 2001 SC 2124, AIR 1976 SC 1994, AIR 1974 5C"
332, AIR 2014 SC 2486, AIR 1954 SC 15, AIR 1984 SC 1622, JT 2007
(8) SC 638. ’ :

5.C. Datt with Siddhar.th Datt, for the appellant.
Bramhadatt Singh, P.L. for the respondent/State.

JUDGMENT

) -The Judgment of the Court  was. delivered by:
N.K. Gueta, J. :- The appellant has preferred the present appeal being
aggrieved with the judgment dated 30.9.2010 passed by the Eighth Additional
Sessions Judge, Bhopal in S.T.No.713/2009, whereby the appellant has been

- convicted of offence under Section 302, 498-A of IPC and sentenced to life

imprisonment with fine of Rs.2,000/- and 1 year rigorous imprisonment with °
fine of Rs.200/-. Default sentence of 3 months and 7 days was also imposed
respectively in licu of payment of fine. . :

2. The prosecution's case, in short, is that, deceased Manisha Prajapati - ;

was married to the appellant on 28.6.2009. On 28.8.2009, an intimation was
received at Police Station Gunga that 11i the house of the appellant, a gas
cylinder had exploded. Head Constable Ramashray Yadav (P.W.10) therefore’
alongwith Constable Ramkrishna Tiwari went to the house of the appellant,
situated at village Nipaniya. Head Constable Ramashray Yadav found that
there was no incident of explosive of gas cylinder but, Manisha Bai had
sustained burn injuries and she was taken to Hamidiya Ho spital, Bhopal by
an emergency ambulance No.108. Since other family members of the appellant
were not ptesent in the house at that time, Kamalrani @ Bhagwati Bai PW2),
wife of cousin of the appellant alongwith Ramesh (P.W.1) took the deceased
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Manisha to the hospital, There Manisha disclosed to these witnesses that she
had sustained burn injuries due to the flames of Chulha (Earthen stove).
Dr.Chourasiya recorded the MLC report, Ex.P/1 and Manisha was admitted
in the hospital for treatment. On 29.8.2009, Executive Magistrate Shantaram
Umbhare (P.W.11) recorded the dying declaration, Ex.P/12, in'which Manisha
stated that the appellant had poured kerosene on her and set fire.
Simultaneously, SHO Police Station Gunga Shri Alok Shrivastava (P.W.13)
had recorded a Dehati Nalsh{ (FIR of the spot), Ex.P/20 dnd registered a
case. On 31.8.2009, Manisha Bai died due to the burn injuries. Dr.Geetarani
(P.W.9) had performed the post-mortem on the body of the deceased Manisha
Bai and found that she died due to complications of burn injuries.
Dr.D.K.Sharma (P.W.1), Senior Scientist Officer of Forensic Science Mobile
.. Unit, Bhopal had also visited the spot on 28.8.2009 and he gave a spot

. inspection report, Ex.P/24 alongwith spot map, Ex.P/25. After due
investigation, a charge-sheet was filed before the Additional ChiefJ udicial
Magistrate, Bairasiya, who committed the case to the Sessions Court and
" ultimately, it was transferred to Eighth Additional Sessions J udge, Bhopal.

3. The app'ellant abjured his guilt. He did not take any specific pleabut,
he has stated that he was falsely implicated in the matter. However, no defence
evidence was adduced. : :

4. Eighth Additional Sessions Judge, Bhbpal, after considering the
prosecution’s evidence, convicted and sentenced the appellant as mentioned B}
above. : '

5. We have heard the learned counsel for the parties at length.

6. In the present case, there is no eye witness to the incident. When
incident takes place within the premises of a closed house then, there is no
possibility to get any eye witness, unless any family member volunteers. In the
present case, Manisha was residing in the her marital house alongwith appellant,
- his parents and sister. However, according to her dying declaration, Ex.P/12,
she was all alone in the house and therefore, there was no possibility of any
eye witness, who would have witnessed the entire incident.

7. The entire case depends upon the dying declaration given by Manisha,
There are two sets of dying declarations available on record. Firstly, the oral
‘dying declaration of Manisha proved by witnesses Ramesh (P.W.1) and
Kamalrani @ Bhagwati Bai (P.W.2) alongwith entry relating to history of
incident in ML.C report, Ex.P/1, Second setof the dying declarations comprises
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of Ex.P/12 recorded by the Executive Magistrate Shantaram Umhare

(P.W.11), Dehati Nalshi, Ex.P/20 and case diary statement of Manisha

recorded by SHO Shri Alok Shrivastava (P.W.13) as well as oral dying

declaration witnessed by Bhagwati (P.W.6) mother and Munna @ Dhaniram

(P.W.7), maternal uncle of Manisha. In the first set of dying declaration, a
history is given that Manisha Bai sustained burn injuries when she was working

on Chulha to prepare a cup of tea. According to own version of Manisha, in

her statement recorded by the Executive Magistrate, she was all alone in the

house and Kamalrani came to her house after hearing her cries and managed

to take her to the hospital by an emergency ambulance alongw1th witness.
Ramesh. :

8. Ramesh and Kamalrani are independent witnesses. Appeﬂant's relation
with Ramesh could not be estabhshed thus there is no possibility of a false
statement by Ramesh. The statement of witness Ramesh and Kamalrani are
given in the natural course. Kamalrani was the person, who first met Manisha,
soon after the incident and the story as told to her by Manisha was disclosed
by Ramesh to the doctor, who recorded the MLC report, Ex.P/1. Though the
prosecution did not examine Dr.Chourasiya to prove the MLC report, Ex.P/1

but, it is a prosecution document and if it is in favour of the accused then, it
can be read in his favour without its actual proof. However, witness Ramesh
had proved his signature appended on the document, Ex.P/1. Looking to the
entries of document, Ex.P/1, it would be apparent that initially an information
was given to the doctor that Manisha sustained burn injiries while she was
working on Chulha. It is possible that in the case history, this fact was mentioned
in the document, Ex.P/1 and it might not be given by Manisha herself and
such history was given by Ramesh to the doctor and therefore, by entry of
that case history, it cannot be said that, that entry was a dying declaration of
Manisha. However, the oral dying declaration of Manisha made before
witnesses Ramesh and Kamalrani is very much available on record. Both the
witnesses have stated the same thing in the Court which they had earlier stated
to the police. It is also brought on record that when nobody was in the house,
‘Kamalrani had called Madn Singh (P.W.5), Sarpanch of the village. Maan
Singh also visited the hospital with Karhalrani and Ramesh but, he did not say
contrary to the evidence of Ramesh and Kamalrani. In the cross- examination,
Maan Singh (P.W.5) has stated that Manisha was telling that she committed
suicide and the appellant was not present in the house, whereas he was sitting -
at atea shop in the market. Similarly, Prakash (P.W.3y and Chandan Singh
(P.W.4), residents of same locality did not support the prosecution case that
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the appellant killed his wife.

9. . The testimony of Ramesh and Kamalrani could not be rebutted by the
prosecution, They took the stand from very beginning which is visible in MLC
report, Ex.P/1. There is no evidence that any family member of the appeHant
or the appellant was present in the house to manipulate the dying declaration
given by Manisha Bai to these witnesses. Also, the statement of Kamalrani
and Ramesh is corroborated by Prakash (P.W.3), Chandan Singh (P.W.4)
and Maan Singh (P.W.5). Hence, the oral dying declaration which was the .
declaration given by Manisha soon after the incident appears to be believable
and which is not in favour of the prosecution.

10.  The trial Court has based its conviction upon dying declaration, Ex.P/
2 recorded by the Executive Magistrate, Shantaram Umbhare (P.W.11), in which
. Manisha stated that the appellant poured kerosene on her and then setheron -
fire. Simultaneously SHO Police Station Gunga, Shri Alok Shrivastava (P.W.13)
- tecorded Dehati Nalshi, Ex.P/20 ahd also recorded the document, Ex.P/23,
statement of Manisha Section 161 of the Cr.P.C. Dying declaration recorded
by the Executive Magistrate is same as.it was recorded by Shri Alok
Shrivastava, SHO Police Station Gunga in the form of FIR and case diary
statement. Dying declaration recorded by Execuitive Magistrate has much
evidentiary value in the case. It is expected that the Executive Magistrate
cannot be over powered by family members of the deceased or the accused
and his relatives. Hon'ble Apex Court in case of “State of Uttar Pradesh
Vs. Shishupal Singh”, [AIR 1994 SC 129] has held that conviction can be
safely placed on dying declaration provided the said dying declaration is free
from vice of infirmities and if that dying declaration commands acceptance at
the hands of the Court. In the case of “Ramawati Devi Vs. State of Bihar”,
(AIR 1983 SC 164) it is held by Hon'ble the Apex Court that there is no
requirement of [aw that such a statement must necessarily be made to a
Magistrate. What evidentiary valde or weight has to be attached to such
statement, must necessarily depend on the facts and circumstances of each
particular case. In a proper case, it may be permissible to convict a person
only on the basis of a dying declaration in the light of their testimony in the
Court, Similarly, in the case of the” “Thurukanni Pompiah & another Vs.
State Of Mysore” (AIR 1965 SC 939) Hon'ble the Apex Court has held that
the Court must be satisfied that the declaration is truthful where the Court
finds that the declaration is not wholly reliable and a material and integral
portion of the deceased's version of the entire occurrence is untrue, the Court
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may, in all the circumstances of the case, consider it unsafe to convict the
accused on the basis of the declaration alone without further corroboratiop.

11.  Ir'this context the learned senior counsel for the appellant has placed
his reliance upon the judgment of Hon'ble the Apex Court in the case of “Raja
Ram Vs. State of Rajasthan” [2005 SCC (Cri) 1050] that if the dying
declaration passes the test of scrutiny; it can be relied on as the sole basisof -
conviction. Similarly, he has placed his reliance upon the judgment of Hon'ble
the Apex Court in the case of “Arvind Singh Vs. State of Bihar” (AIR
2001 SC 2124) in which Hon'ble the Apex Court disbelieved the oral dying
declaration as suggested by the mother of the deceased where according to
the mother of the deceased, such declaration was given by the deceased few
minutes before her death and no evidence was received about her physical
fitness to give such declaration, and therefore such declaration was not
believed. ' '

12. Also in the case of “K. Ramachandra Reddy Vs. Public
Prosecutor”, (AIR 1976 SC 1994) it is held that the Court has to scrutiny
the dying declaration carefully and must ensure that the declaration is not the
result of tutoring, prompting or imagination. Also the deceased was in a fit
state of mind to make the statement after the deceased had a clear opportunity
to observe and identify his assailants and that he was making the statement
without any influence or rancour. Similarly, in the case of “Rasheed Beg Vs.
State of Madhya Pradesh”, (AIR 1974 SC 332) it is held that if the dying
declaration recorded under suspicious circumstances, then it cannot be acted
upon without corroborative evidence.

13.  Inthelight of the aforesaid judgments of Hon'ble the Apex Court itis
to be seen whether the dying declaration recorded by the Executive Magistrate
was believable without any corroboration or not. A dying declaration recorded
by the Police Officer may be doubtful to get success in the case, but not when
it is recorded by an Executing Magistrate. The Executive Magistrate cannot
. be won over by either party and therefore if the Executive Magistrate has
recorded a dying declaration carefully that he assured that the deceased was
in a fit condition to give dying declaration, then it can only be brushed aside
“when the deceased was found tutored by someone else or was under influence
of some one, before giving such a declaration otherwise such dying declaration
should be believed. _ ' '

14.  Inthe present case the learned senior counsel for the appellant has
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invited attention of this Court to the evidence of Bhagwati (PW-6) mother of
Manisha specially in para 8 to 12 in which she has admitted that Manisha
remained unconscious till her death, therefore she could not give any dying
declaration before the Executive Magistrate or the Police Officer or to witness

Bhagwati. If the evidence of Bhagwati is considered in whole, then it would

. be apparent that when she went to the hospital on the date of incident, she.
was not permitted to meet Manisha, because she was unconscious. On the
next day morning, she again went to meet Manisha and she gave oral dying
declaration to her. In this context, if the evidence of SHO Alok Shrivatava
(PW-13) s considered, then it would be clear that he had sent a request letter
to the Executive Magistrate to record dying declaration of Manisha on
28.8.2009, but when the Executive Magistrate Rajendra Singh Thakur reached
the hospital, the duty doctor informed that she was not in a position to give
any statement, because she was unconscious and thereafter again a request
letter was sent to the Executive Magistrate on the second day when Manisha
was conscious. The document Ex.P-12 was recorded by the Executive
Magistrate Shantaram Umhare (PW-11). On that document, Dr. Sudesh
Sharda gave a certificate before recording the dying declaration that Manisha
was fit to give her statement and after conclusion of recording the dying
declaration he further gave a certificate that she was in a fit condition even
after recording of the dying declaration. '

15.  The learned senior counsel for the appellant has also submitted that
the doctor who gave the certificate on document Ex.P-12 was not examined
by the prosecution before the trial Court. However, if the duty doctor has
given the certificate and it is stated by the Executive Magistrate Shantaram
Umbare before the Court that he got the certificate of the duty doctor that the
. deceased was fit to give her dying declaration, then non-examination of said
doctor is not fatal. In'this context, the judgment of Hon'ble the Apex Courtin
the case of “Amar Singh Yadav Vs. State of UP”, (AIR 2014 SC 2486)
may be perused, in which it is observed that mere fact that the doctor who
had endorsed declaration was not examined does not affect its evidentiary
value. Also the learned senior counsel for the appellant has submitted that the
Executive Magistrate did not take the thumb impression of Manisha on
document Ex P-12,and therefore the possibility cannot be ruled out that such
statement was prepared on the basis of Dehati-Nalishi etc. at the office of
the Executive Magistrate.Such contention may not be accepted,because soon

after recording dying declaration, the SHO Alok Shrivastava recorded the .

Dehati-Nalishi Ex.P/20 at the Hamidiya Hospital, Bhopal wherein impression
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of right thumb of Manisha was taken. In this connection, the statement of the
Executive Magistrate in para 5 may be considered that this wasthe first and
last chance for him to record the dying declaration of anyone, and therefore
he could have committed a mistake of not taking a thumb impression of Manisha
on document Ex.P-12.Under these circumstances,it cannot be said that
Manisha remained unconscious till her death. The execution of dying declaration
Ex.P-12 appears to be proper. The doctor has certified that Manisha was in
afit condition to give dying declaration and thereafter the Executive Magistrate

_Shantaram Umbhare had recorded the dying declaration.

16.  The learned senior counsel for the appellant has submitted that the:
prosecution could not prove the presence of kerosene anywhere involved in
the incident. It is further submitted that even the placé of occurrence was not
correctly established by the prosecution. It is submitted that the various articles
sent to the Forensic Science Laboratory (in short “FSL”) were not duly sealed
and the contents of FSL report were not placed before the appellant while
recording his statement under Section 313 of Cr.P.C. In support of his
contention, he has placed his reliance upon the judgment of Hon'ble the Apex
Court in the case of “Zwinglee Ariel Vs. State of Madhya Pradesh”, (AIR

-1954 SC 15), “Sharad Biridhichand Sarda Vs. State of Maharashtra”,

(AIR 1984 SC 1622) and . “djay Singh Vs. State of Maharashtra” [JT
2007 (8) SC 638] in which it is held that if circumstances appearing against
the accused of a particular nature or otherwise were not put to the appellant
in his statement under Section 313 of Cr.P.C., then they must be completely
excluded from consideration, because the accused did not have any chance
to explain them. In the light of the aforesaid judgments, if the present case is
considered, then it would be apparent that the Additional Sessions Judge
prepared the question No.47 regarding sending of various articles to the FSL
but thereafter the accused was not questioned relating to the FSL repot
document Ex.P-19, and therefore the document Ex.P-19'.¢. the report of
the FSL should be excluded from consideration as directed by the Apex Court.

17.  However, the report of the FSL was not of much importance in the-
present case, because according to it, kerosene was found in semi burnt clothes

> of Manigha and also in a plastic can sent to the FSL. To prove the presence

of kerosene, it is not required that chemically also it be proved that kerosene
was present in such remains. If the evidence is given that there was a smell of
kerosene found in such remains by the witnesses, then presence of kerosene
may be accepted, and therefore if the report of FSL is excluded from the
present case, then still the evidence of other witnesses can be considered and



1362  Ashok Prajapati Vs. State of M.P. (DB) I.L.R.[2015]M.P. )
accepted and the conclusion drawn by the FSL can be obtained otherwise.

18.  The submission of the learned senior counsel for the appellant appears
to be correct that the prosecution could not finally establish the actual place of
incident and some manipulations have been done while investigation in collecting
- the various articles. According to Alok Shrivastava, who prepared the spot
map Ex.P-22, he has shown that the incident took place in a kitchen whereas
the semi burnt clothes of the deceased were found in the verandah outside the
kitchen. He has shown that at place No.4, a can of kerosene was kept. If the
document Ex.P-22 is compared with the document Ex.P-3, then it would be
apparent that all the articles found in the kitchen and verandah were already
recovered by the ASI VP Gaud (PW-14) vide seizure memo Ex.P-3 on
29.8.2009 at about 12:45 PM whereas SHO Alok Shrivastava had prepared
the spot map Ex.P-22 on 29.8.2009 at about 3:50 PM. When all the articles
were taken by ASI Gaud, then Shri Alok Shrivastava could not have found
the position of such articles unless he has mentioned the position of such articles
on the statement given by others. Therefore, the spot map Ex.P-22 comes in
the category of statement under Section 161 of Cr.P.C. and it cannot be proved
as a substantive piece of evidence. Such document shotild be considered for
the purpose of contradiction and omission. In this connection the report Ex.P-
24 and connected map Ex.P-25 prepared by Dr. D.K. Sharma (PW-15)-
Senior Scientist Officer of the FSL Unit Bhopal is also important. In his spot
map Ex.P-25, he gave the description in the following manner:-

R-Room (place of incident)
C- Chulha

G- Gas cylinder

Gs- Gas Chulha

Bcep- Semi burnt clothes -
D- Door

In this map Dr. Sharma did not find any can of kerosene on the spot.
According to his report Ex.P-24, he inspected the spot on 29.8.2009 at about
12:30 PM whereas the seizure document Ex.P-7 was prepared on 28.9.2009
at about 12:45 PM, and therefore Dr. Sharma went to the spot prior to the
seizure of the articles. It is a mystry why Dr. Sharma did not find any can of
kerosene on the spot. He did not mention in the spot map about for presence
of kerosene smell in the semi burnt clothes. However, when he prepared the
report Ex.P-24 on 30.8.2009 he did mention that smell of kerosene was -
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coming from the semi burnt clothes found in the verandah. Absence of can of
kerosene in the report Ex.P- 24 creates a doubt in the investigation done by
the ASI VP Gaud (PW-14) that he seized a can of kerosene from the spot.

- 19.  The contention of learned senior counsel for the appellant is also

acceptable on that point that no exact spot of incident was established by the
prosecution. If the incident took place in the kitchen, then on pouring of
kerosene upon Manisha, some kerosene must have also spilled on the floor,
and therefore it was for the Senior Scientist Officer Dr. Sharma to advice the
investigation Officer to get the sample of such kerosene from the floor by
rubbing a cotton swab for sending it to the FSL, but no such suggestion was
given, Kamalrani @ Bhagwati Bai (PW-2) and Ramesh (PW-1) were the
persons who reached to the spot soon-after the incident. They did not say
that the incident took place in the kitchen. Kamalrani found Manisha in the
courtyard of the house. Even no questions were asked by the Investigation
Officer to Kamalrani or Ramesh that before taking Manisha to the hospital,

- whether her semi burnt clothes were taken away and kept in the verandah or

her dress was changed. Under these circumstances, the possibility cannot be
ruled out that the incident did not take place in the kitchen, but it might have
taken place in the verandah or courtyard.

20. Munna @ Dhaniram (PW-7) has stated that the appellant had™
confessed about the incident before him, however he did not inform about
this fact to the police in his case diary statement Ex.D-1, and therefore his
evidence relating to extra judicial confession cannot be accepted. On the
contrary, it appears that Munna @ Dhaniram was bent upon to implicate the
appellant in the crime. Though the prosecution has failed to prove beyond
doubt that kerosene was used in the crime or the semi burnt clothes found in
the verandah were smelling with kerosene. But the there was no possibility -
that the deceased would have sustained burn injuries caused by any other
reason like dry flame of Chulha or gas stove. There is no dispute to the fact
that one gas burner/cylinder was found in the kitchen. One chulha was also
found in the kitchen, but if it was used at the time of incident then, certainly
some remains-of fire wood and ashes must have been found by the police in
that Chulha. It is not the story of Ramesh and Kamalrani that Manisha caught
fire from the gas burner. If she had caught fire by the flame of gas burner or
Chulha and fire must have started from lower to upper side, Manisha wouild
not have sustained so much burn injuries on her upper portion. The entire
description of burn injuries is depicted by Dr. Geeta Rani (PW-9) in the
postmortem report Ex.P-9. In that document she had also shown the places -
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_ of burn injuries found on the body Manisha by sketch. Though there was a
case of 25% burns only, but looking to the spots of burn on the body of
Manisha, it appears that the burn injuries were caused due to some inflammable
liquid otherwise by catching fire from the flame of gas burner or Chulha, such
injuries could not be caused Manisha, and therefore there is a possibility that
some inflammable liquid was used in the crime, Hence the incident is not an
accidental. It could be homicidal or suicidal.

'21.  However, in the document Ex.P-1 the MLC report the concerned
" doctor did not mention that any smell of kerosene was coming from the body
of Manisha. Dr. Geeta Rani, who performed the postmortem did not give any
opinion as to whether smell of kerosene was found on the body or not. The
opinion of Dr. Geeta Rani was not so important, because Manisha was treated
for 2-3 days and spécially chemicals and ointments might have been applied
on her burnt portion of body, and therefore smell of kerosene could not be
found after 3 days of the incident at the time of postmortem. But looking to
the entire injuries, it appears that some inflammable liquid was used in committing
the crime. o
_ 22, If the credibility of dying declarationi Ex.P-12 is considered by
assessment of circumstances in the case, then the following negative
circumstances are present. Firstly that no one was present in the house from
the side of the appellant when Manisha was taken to the hospital and
undoubtedly she made an oral dying declaration before Ramesh and Kamalrani
that she sustained burn injuries by Chulha. There was no one in the house to
pressurize Manisha to give such a statement, then as to why she gave such a
. statement, The possibility cannot be ruled out that Manisha attempted to commit
suicide, and then to save herself, she gave a wrong information to witnesses
Kamalrani or Ramesh. Hence the first oral dying declaration, which is-almost
admitted evidence in the eyes of law is contrary to the dying declaration given
by Manisha before the Executive Magistrate. Secondly, no motive really exists
for the appellant to kill Manisha. According to the dying declaration Ex.P-12

and oral dying.declaration proved by Bhagwati and Munna @ Dhaniram, the °

appellant demanded some amount from Manisha so that he could consume

liquor but such amount was not given, and therefore he set fire on her. It is .

also admitted that the marriage of Manisha took place with the appellant two
months back. It is not proved that Manisha was earning member or the
appellant was giving his eamning to her, and therefore he was demanding some
money from her to consume liquor. There was no possibility that the appellant
would have demanded money from Manisha, who was recently married to

.
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him. Ifhe was an employeed person, he must have sufficient sum in his pocket
or he would havé asked for the same from his father. There wasnoneedto
the appellant to demand money from Manisha.

23.  Inthis connection the statement given by Bhagwati is also relevant.
She has stated that two days back the appellant and Manisha came to her
house and on demand of the appellant she gave a sum of Rs.10,000/-.
However, such statement was not given by Bhagwati to the police at the time
of recording of case diary statement. But if it is accepted to be true, then if the
appellant had sum of Rs.10,000/- two days back, then he had sufficient money
to consume liquor for months. And there was no need for the appellant to

demand any amount from Manisha to consume liquor. '

24..  Bhagwati and Munna @ Dhaniram did not allege that the appellant
demanded any dowry at the time of marriage or thereafter. The police did not

. make the case under Section 304-B of IPC, and therefore the sum was not

required by the appellant as dowry. If he would have demanded any amount
from Manisha, then certainly the appellant would have given some time to her
so that she could bring that amount from her mother. Then he could not kill

~ Manisha immediately on non-fulfilling the demand. Under these circumstances,

the motive of murder as alleged by the witnesses as oral dying declaration as
well as recorded in the document Ex.P-12 and P-20 does not appear to be
natural and such motive did not exist.

25. - Inthis connection, the statements given by Bhagwati and Munna @)
Dhaniram (PW-7) are important that soon before the incident the appellant
contacted Munna @ Dhaniram on telephone that a quarre] took place bétween

- Manisha and the appellant and the appellant requested witness Munna @

Dhaniram to visit his house for resolving the dispute, but Munna @ Dhaniram
could not go to the house of the appel%ant because he was sufferings from
fever. If the appellant was so fair that he contacted Munna @ Dhaniram,
maternal] uncle of Manisha so that he would participate in the resolution of
dispute between him and Manisha, then certainly looking to the conduct of
the appellant, it was not possible that he would have demanded some amount
from her fo consume liquor or set fire upon her. Though some of the witnesses
have turned hostile, but they have stated about the incident that the appellant
was not present in the house. ’ -

26.  Iftheconduct of Manisha as depicted b}the entire evidence collected

'by the prosecution is considered, then it appears that the marriage of the

appellant took place with Manisha two months prior to the incident, There
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was no dowry demand from the side of the appellant and quarrel took place
between the appellant and Manisha and thereafter the appellant left his house.
He tried to seek intervention of maternal uncle of Manisha, but he could not,
succeed in doing so. Thereafter Manisha was found with burnt injuries and
while she was taken to the hospital, she had no influence of the family members
of the appellant. To save herself, she informed the various witnesses that she
caught fire from Chulha, and therefore possibility cannot be ruled out that she
tried to commit suicide. If the appellant had poured kerosene on Manisha and
sct her on fire, she would not have hesisted in telling this fact to witnesses
Kamalrani, Ramesh and others like Sarpanch Mansingh from very béginning.

27.  Thereafier it appears that the police recorded the Dehati-Nalishi by
taking the version of Manisha and the dying declaration of Manisha was
recorded by the Executive Magistrate. It is also admitted that at the time of
recording of dying declaration, Bhagwati-mother and Munna @ Dhaniram-
matermal uncle of Manisha were also present with her and the dying declaration
was recorded before them. Therefore, the possibility of tutoring by Bhagwati
and Munna @ Dhaniram cannot be ruled out. Appellant had requested Munna
@ Dhaniram to come and resolve the conflict between him and Manisha, but
he denied on a pretext that he was suffering from fever, but in the same evening
_he visited the hospital along with his sister Bhagwati. Under these -
circumstances, where Manisha did not give her dying declaration telling such
a fact at the first opportunity before Kamalrani and Ramesh, it appears that
the dying declaration Ex.P-12 which was recorded by the Magistrate was
. given by her under the influence of Bhagwati and Munna @ Dhaniram. Manisha
sustained burn injuries within two months of her marriage and there was no
dowry demand from the side of the appellant and within two months no such
cruelty could be shown so that Manisha would have committed suicide, and
therefore the witnesses must have thought that the case should be converted
. into a crime of murder, and possibly Manisha was tutored accordingly. There :
was not much bounding between the appellant and Manisha because her
marriage took place with the appellant two months back and on the date of
incident quarrel took place between them, hence Manisha was annoyed with
the appellant and in a position to state against him according to tutoring of her
mother and maternal uncle. Under these circumstances, when the entire
evidence i$ considered, then in the light of the aforesaid judgments of Hon'ble
the Apex Court specially in case of K. Ramchandra Reddy (supra), it appears’
that the dying declaration Ex.P-12, Dehati Nalishi Ex.P-20,as well as the
case diary statement along with the oral dying declaration as informed by
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Bbagwati and Munna @ Dhaniram are not trustworthy. A doubt is also created
that such statements were given by Manisha under the influence of her mother
Bhagwati and maternal uncle Munna @ Dhaniram whereas the appellant had
no motive to kill her, the conduct of the appellant clearly indicates that he
tried to call Munna @ Dhaniram to resolve the dispute and dispute was not of
demanding any amount to consume liquor, the place of incident could not be
ascertained by the proseaution, no can of kerosene was found at the alleged
spot by Dr. Sharma, Senior Scientist, FSL Unit Bhopal, but it was seized by
the Investigation Officer and Manisha had an opportunity to give such dying
declaration soon after the incident, but she gave a different dying declaration
at that time. Hence possibility cannot be ruled out that Manisha herself would
have attempted to commit suicide. In the light of the aforesaid judgments of
Hon'ble the Apex Court, the second dying declaration which implicates the
appellant is not trustworthy beyond doubt. Therefore, on the basis of that
dying declaration, no conclusion can be drawn. :

28.  The dying declaration Ex.P-12 and similar dying declaration as

“recorded by Shri Alok Shrivastava and oral dying declaration to Bhagwati
and Munna @ Dhaniram, canhot be believed. Under these circumstances,
the chain of circumstantial evidence is broken against the appellant. When a
doubt:is created that Manisha had attempted to commit suicide, because she
was not happy with the appellant and within two months of her marriage, she
had such a quarre] with the appellant which could not be resolved, then the
appellant cannot be held guilty of offence under Section 302 of IPC. The
learned Additional Sessions Judge has committed an error of law in convicting
the appellant for the aforesaid offence. ' :

29."  So faras the offence under Section 498-A of IPC is concerned, the
marriage of Manisha and the appellant took place two months prior to the -
incident. Bhagwati, Ramesh and Munna @ Dhaniram have accepted that they
did not hear anything against the appellant that the appellant inflicted any cruelty
with some reason and the act of cruelty committed on the day of incident was
not proved beyond doubt, and therefore when there is no evidence against
the appellant relating to cruelty towards Manisha within two months after the
marriage, then the appellant cannot be convicted of offence under Section _
498-A of IPC. The learned Additional Sessions J udge has committed an error

. oflaw in convicting the appellant for that offence.

30. - Onthe basis of the aforesaid discussion, the present criminal appeal
filed by the appellant appears to be acceptable. Consequently, it is hereby
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allowed. The conviction as well as the sentence imposed by the trial Courtof .

offence under Sections 302 and 498-A of IPC are hereby set aside. The
appellant is acquitted of all the charges appended against him by giving him
“benefit of doubt.

31. , Atpresentthe appellant is injail, and therefore the Reglstry is directed
. to arrange for his release without any delay.

32, Acopy of this judgment be sent to the trial Court along with its record
for information and compliance. :

Appeal allowed.
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CIVIL REVISION
Before Mr. Justice K.K. Trivedi
Civil Rev.No. 69/2013 (Jabalpur) decided on 11 November, 2013

DEEDAR SINGH DHILLAN & anr. ...Applicants
Vs. ) §
PREETPAL SINGH CHADDA ...Non-applicant

A, Guardians and Wards Act (8 of 1890), Section 25 and
Faniily Courts Act (66 of 1984), Section 7(1)(g) - Jurisdiction - After
the constitution of Family Court, District Court, Bhopal has no
jurisdiction to entertain application u/s 25 of Act, 1890 seeking custody
of child - Only Family Court has jurisdiction to entertain the said
application - District Court directed to return the application for its
_ presentatlon before Family Court, Bhopal. (Paras 8 & 11)

Z Tegs aiv wlovrew afdfam (1890 &7 8), &NT 25 ¥q
FHT ~ITATTT AT (1984 BT 66) . 7 7(1)(A) — Ferw1Rar — LA,
W$m$qﬁﬁmw¢ﬁmaﬁaﬁqﬁmﬁ1asoaﬁm
25 @ AT aTed W APREAT AR @ IMAET B UST P Pl BIY
afrERar @ — I99 AAET @ T B @) AWFRG PIF FLH
. RmaTay # 8 - asawwqima%nqﬂmaﬁﬁﬁwﬁﬁqﬁlm
Waﬁaﬁﬁmmﬁismﬁﬁmmnml

B. “Guardians and Wards Act (8 of 1890), Section 25 -
Custody of child - Territorial jurisdiction - Ordinarily resides - Natural
Guardian/Father residing at Bhopal - If child is shifted temporarily to
another place even on the basis of consent of respondent, it cannot be
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. held that Court at Bhopal has no jurisdiction - Such a question is

required to be decided only after recording of evidence. ~ (Para9)

& wvae FIv glowres gy (1890 &7 8) &NT 25 —
FTorE #1 aAftrear — @t aftreRar — g wy & [arg — Gafifs
weeEs / foar wareg ¥ frarg — gt 9 weafa 9 smer oo Ify
qTel® @1 AR WU | J= oI u¥ | WrAr war 2, 9% afafaiRa a9
fpaT <1 OadT 5 AiUTE @ <ETaE ®f ARERar 7@ — 99 0¥ Bl
Paa wr affafeaa fpd oM & geaw fffa fear ser sniféa @

Cases referred :

AIR 2004.Karnataka 321, AIR 2007 Allahabad 13, AIR 2008
Himachal Pradesh 38, AIR 2009 SC 2821,2011 (3) MPLJ 642, AIR 1988
Gauhati 22, AIR 1989 Orissa 151..

Sankalp Kochar, for the applicants.
Ashish Shroti, for the non-applicant.

ORDER

K.K. Trivepi, J. :- This revision:is directed against the order dated

- 11.10.2012 passed in M.J.C. N0.2/2012 by the XIV Additional District Judge,

Bhopal whereby the application submitted by the applicants under Section 9 of
the Guardians and Wards Act, 1890 (herein after referred to as'1890 Act)) read
with Order 7 Rule 11 ofthe Code of Civil Procedure has been dismissed. It is

.contended that the applicants are the maternal-grand parents of the minors, who

are in their custody. The respondent has moved an application under Section 23

of the 1890’Act seeking custody-of the minor children against the applicants before-
the District Court at Bhopal. Such an application is not maintainable before the
District Court in terms of the provisions of Section 7(1)(g) of the Family Courts

Act, 1984 (herein afier referred to as '1984 Act') and since there is no scope of
interference in respect of the custody of the minor children, as such application is

also not maintainable in view of the provisions of Section 9 of the 1890 Act, such
an application of the respondent was liable to be dismissed but instead the
apphcatlon submitted by the apphcants has been rejected, therefore, the revision
is required to be filed.

2. Brief facts giving rise to filing of this revision are that the respondent
was married to the daughter of the applicants, namely Amardeep Kaur. Their
marriage was solemnized on 26.11.2008. Out of the wedlock, late Amardeep -
Kaur gave birth to triplet sons on 31.03.2011. However, because of the post-
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delivery problem, she succumbed to death and the respondent was keeping
the minor children with him. As contended in the application, the minors are
residing at Nagpur and thus an application was made by the applicants for
grant of custody of the minor children to them under the provisions of 1890
Act. However they were served with a notice of application submitted under
Section 25 of the 1890 Act filed by the respondent in the Court of District
Judge, Bhopal. Upon service of the notice, they submitted an objection with
respect to the maintainability of the application in the District Court at Bhopal
on the ground that the minor children were living at Nagpur and since the
territorial jurisdiction of the Court where the minor children are ordinarily
residing would be attracted in case of grant of custody of the minors, such an
- application submitted by the respondent before the District Court at Bhopal
was not maintainable. However, this objection has been rejected in cryptic
manner without looking to the law laid-down by the Apex Court in appropnate
-manner, therefore, this revision is required to be filed.

3. This revision was entertalned, interim stay was granted and notice
was served. Heard learned Counsel for the parties at length and perused the
record. -

4. Undisputedly the respondent is the natural father of the minors and is
entitled to claim the custody of the minors. Section 25 of the 1890 Act
specifically prescribes title of guardian to custody of ward.. Provisions of
Section 25 are materially important, therefore, they are quoted herein below:

"'25. Title of guardian to custody of ward.-- (1) If a ward
leaves or is removed from the custody of a guardian of his
person, the Court, if it is of opinion that it will be for the welfare

- of the ward to return to the custody of his guardian, may make
an order for his return and for the purpose of enforcing the
order may cause the ward to be arrested and to be delivered
into the custody of the guardian.

(2)  -Forthe purpose of arresting the ward, the Court may
exercise the power conferred on a Magistrate of the first class
by section 100 of the Code of Criminal Procedure, 1882 (10
of 1882).

(3)  'Theresidence of a ward against the will of his guardian
with a person who is not his guardian doesnot of itself terminate
the guardianship."
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The only restriction put by the 1890 Act in respect of Junsdlctlon of the Court
is prescribed in Section 9 of 1890 Act, which reads thus:

"9, Court having jurisdiction to entertain application.--
(1) If the application is with respect to the guardianship of the
person of the minor, it shall be made to the District Court
having jurisdiction in the place where the minor-ordinarily
resides.

(2)  Iftheapplication is with respect to the guardianship of
the property of the minor, it may be made either to the District
Court having jurisdiction in the place where the minor ordinarily
resides or to a District Court having jurisdiction in a place
where he has property.

(3)  Ifanapplication with respect to the guardianship of
the property of a minor is made to a District Court other than
that having jurisdiction in the p]ace where the minor ordmanly
resides, the Court may return the application ifin its opinion
the application would be disposed of more justly or conveniently
by any other District Court having jurisdiction."

5. It is contended by learned Counsel for the applicants that In the case
of dbraham G. Karimpanal and others vs. Nil, AIR 2004 Karnataka 321,
the Division Bench of Karnataka High Court has taken note of the word
‘ordinarily resides' and in paragraphs 11, 12, 13 and 14 interpretation has
been done, which reads thus:

© "11. For our purpose, Sub-section (1) of Section 9 is material.
As per sub-section (1) of Section 9, where the application is in
respect to the guardianship of a person of the minor, it is to be
filed at the Court under whose territorial jurisdiction the minor
ordinarily resides. In order to give the Court jurisdiction for the
purpose, of appointment of guardian under sub-section (1) of
Section 9 and for passing orders under Section 25 of the Act, the
minor must ordinarily be resident within the local limits of the
Court's jurisdiction. If the minor does not ordinarily reside within
the territorial jurisdiction of the District Court concerned, such
District Court will have no jurisdiction to proceed under the Act.’
It is true, the mere fact that a minor is found actually residing at 2
place at a time when an application for guardianship is made under
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Section 7 of the Act does not determine the jurisdiction of the
Court. It must be proved whether the minor ordinarily resides as
laid down in Sub-section (1) of Section 9. It is the ordinary place
of residence of the minor which determines the jurisdiction of the
particular District Court to entertain application for guardianship
of the minor. Such jurisdiction cannot be taken away by temporary
residence elsewhere at the date of presentation of the petition under
Section 7 of the Act. The words "ordinarily resident" have a different-
meaning than 'residence at the time of the application’. Both may
be identical or may be different. That would depend on the facts
of each particular case. To interpret the words "where the minor
ordinarily resides" to mean "where the minor actually resides at
the time of the application" may in some cases amount to rendering
nugatory of the provisions of the A¢t. We say this because, if
persons who have absolutely no right may remove a minor forcibly
from his ordinary place of residence and keep him at a distant
place where the application is made, objection can be taken that
the application is not entertainable. The residence of a child does
not and cannot depend upon the machinations of recalcitrant
persons who apply for guardianship and/or custody of a minor.
The latter residence, whether for a long period or for a short period,
will also not make the residence of the minor the ordinary place of
residence. All relevant attendant circumstances, the intention with
which the minor had been removed, the person with whom the
minor has been living and other relevant factors have to be taken
into consideration. The words 'ordinarily resides' obviously mean
more than temporary residence, even though such residence is
spread over a long period.

12. The term 'residence’ is an elastic word of which an exhaustive
definition cannot be given; it is differently construed according to
the purpose for which enquiry is made into the meaning of the
term; the sense in which it should be used is controlled by reference
to the object. 'Residence' means dwelling in a place for some
continuous time. The words 'ordinarily resides' in sub-section (1)
of Section 9 of the Act mean more than a temporary residence
even though the period of such temporary residence may be -
considerable. Residence may be transitory or permanent. The
former is residence simpliciter or causal residence. The latter.
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connotes the place where for the practical purposes a person is
expected to be ordinarily found. That is the place where he is said
to ordinarily reside. Generally speaking, residence is a matter of
fact, and not a matter of presumption. :

13. The words 'ordinarily resides' fell for interpretation of the
Apex Court and High Courts in large number of cases under
various statutes. In Smt, Jeewanti Pandey's case (AIR 1982 SC
3) (supra), the Supreme Court, dealing with a situation where
jurisdiction of a Court was based on 'the ground of residence’ has
observed in paragraph-12 as under:

. "12. In order to give jurisdiction onthe ground of 'residence’,
something more than a temporary stay is required. It must be
more or less of a permanent character, and of such a nature
that the court in which the respondent is sued, is his natutal
forum. The word 'reside’ is by no means free from all ambiguity
and is capable of a variety of meanings according to the
circumstances to which it is made applicable and the context
in which it is found. It is capable of being understood in its
ordinary sense of having one's own dwelling permanently, as
well as in its extended sense. In its ordinary sense 'residence’ -
is more or less of a permanent character. The expression
'resides’ means to make an abode for a considerable time; to
dwell permanently or for a length of time; to have a settled
abode for a time. 1t is the place where a person has a fixed
home or abode. In Webster's Dictionary, 'to reside’ has been .

defined as meaning 'to dwell permanently or for any length of
time', and words like 'dwelling place' or 'abode’ are held to be
synonymous. Where there is such fixed home or such abode
at one place the person cannot be said to reside at any other
place where he had gone on a casual or temporary visit, e.g.
for health or business or for a change. If a person lives with
his wife and children, in an established home, his legal and
actual place of residence is the same. If a person has no
established home.and‘is compelled to live in hotels, boarding
houses or houses of others, his actual and physical habitation
~ is the place where he actually or personally resides."

14. Having consﬁuéd the word 'residence’ in paragraph-12, the
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Apex Court proceeded to hold further in paragraph-13 thus:

"It is plain in the context of Clause (ii) of Section 19 of the
Hindu Marriage Act, 1955 that the word 'resides' must mean "
the actual place of residence and not a legal or constructive
residence, it certainly does not connote the place of origin.
The word 'resides' is a flexible one and has many shades of
meaning, but it must take its colour and content from the context
in which it appears and cannot be read in isolation, It follows
that it was the actual residence of the appellant at the
commencement of the proceedings, that had to be considered
for determining whether the District Judge, Almora had
jurisdiction or not." ' .

6. Relying in the case of Dr Vinay Samuel Arawattigi vs. Principal
Judge, Family Court, Kanpur. Nagar dnd another, AIR 2007 Allahabad .
13, again it is contended that the word 'ordinarily resides' has been interpreted
and it has been held that in view of the specific pleadings it has to be held that
the Court where at the time of commencement of the procéedings the minor
was residing, will have the jurisdiction to entertain such an application. In the -
case of Himanshu Mahajan v. Rashu Mahajan & others, AIR 2008 Himachal
Pradesh 38, referring to certain paragraphs of the report it is contended by
learned Counsel for the applicants that in view of the specific averments made
in the application submitted by the respondent it is clear that the minors were
not residing at Bhopal on the date when application was filed and the
proceedings were commenced for seeking their custody, therefore, as per the
provisions of Section 9 of the 1890 Act, such an application would not be
maintainable. Referring to the law laid-down by the Apex Court in the case of
Smt. Anjali Kapoor vs. Rajiv Baijal, AIR 2009 SC 2821, it is contended
by learned Counsel for the applicants that'since the minors-were residing at
Nagpur along with the applicants, any application seeking their guardianship
should have been filed before the appropriate Court at Nagpur and not
otherwise. Further placing reliance in the case of Ruchi Majoo vs. Sanjeev
Majoo, 2011 (3) MPLJ 642, learned Counsel for the applicants would contend
that the ordinary residence of the minors was at Nagpur and such an application
of the respondent was not maintainable before the Court at Bhopal and these
aspects if are taken into consideration, the order passed by the Court below _
is liable to be set aside. Yet another ground is raised by learned Counsel for
the applicants that Parliament has enacted the Family Courts Act, 1984 wherein
specific provisions are made for exclusion of jurisdiction in Chapter III of the -
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. 1984 Act. It is contended that as per Section 7 of the 1984 Act, the application
submitted by the respondent before the District Court was not maintainable
as a suit or proceeding in relation to guardianship of the person or the custody
or access to, any minor, was required to be filed only. before the Family Court .
at Bhopal. The 1984 Act being special Act, will have the overriding effect
over the general law of jurisdiction of the Court and even otherwise the same
being a subsequent enactment of Parliament with specific provisions, the same
would have the overriding effect on the provisions of 1890 Act. It is, thus,
contended that at any rate the application submitted by the respondent before
the District Court at Bhopal was not maintainable and was thus liable to be
rejected. However, this aspect is also not considered by the Court below and
the application submitted by the applicants has been rejected erroneously.

7. Per contra it is contended by learned Counsel appearing for the
respondent that if an application is submitted raising objection for dismissal of
the application filed by the respondent, it has to be treated to be one under
Order 7 Rule 11 of the Code of Civil Procedure. Even if certain provisions
are quoted, since the provisions of Code of Civil Procedure are applicable in
the proceedings under the 1890 Act, the application of the applicants was
required to be considered under the provisions of the Code of Civil Procedure
only. It was rightly considered by the Court that the respondent was the natural
father, as was demonstrated by him in his application, illegally the applicants
have taken the minors mischievously with an intention to retain them in their
custody to Nagpur and, therefore, it has to be held that the ordinary residence
of the minors was at Bhopal where the application has rightly been made by
the respondent for grant of custody of minors. It was not necessary for the
respondent, natural guardian, to rush to the Courts at Nagpur to seek custody
of his sons. The applicants are aged persons and since the paramount
consideration is the welfare of the minors, it is required to be seen by the
Court at Bhopal whether the applicants would be in a position to look after
and take care of minors in adequate manner or not. This being so, itis contended
that hard and fast interpretation of the rules is not permissible. Further placing
reliance in the case of Amal Saha vs. Smt. Basana Saha, AIR 1988 Gauhati
22, itis contended by learned Counsel for the respondent that if illegally the
minors are removed from the ordinary residence, it cannot be said that Bhopal
Court will have no jurisdiction to-entertain application for restoration of custody
of minors to natural guardian. It is contended that similar law is reiterated by
the Orissa High Court in the case of Konduparthi Venkateswarlu and others
vs. Ramavarapu Viroja Nandan and others, AIR 1989 Orissa 151, wherein
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considering such aspects the Court has held that the ordinary residence of
minors would be at the place where their legal guardian is residing legally. It is
contended that one son is already with the respondent and, thus, removal of
two sons from his custody illegally by the applicants has compelled him to
move the application for grant of custody of his minor sons. It is contended
that since application submitted by the applicants for dismissal of the application
is required to be considered under Order 7 Rule 11 of the Code of Civil
Procedure, only the pleadings made in the application submitted by the
respondent before the Bhopal Court are required to be seen, Further, no
defence has been put by the applicants by filing any reply to such an application
and, therefore, their application for dismissal of the application of the
- respondent was rightly rejected by the Court below. Taking this Court to the
pleadings made in the application under Section 25 of the 1890 Act, learned
Counsel for the respondent has contended that these facts.have not been
denied by filing any reply by the applicants before the Court below and,
therefore, if such pleadings of the respondent are accepted to be correct prima
facie and the Court has rejected the application of the applicants for dismissal
of the application of the respondent, no wrong is committed by the Court
below. Itis lastly contended that in case it is held that application under Section
25 of the 1890 Act was not maintainable in District Court at Bhopal, the same
can be transferred. to the Family Court having jurisdiction to try such application
in view of provisions of sub-section (3) of Section 9 of 1890 Act.

8. After considering the rival submissions of learned Counsel for the
parties, one thing is clear that under 1984 Act the District Court at Bhopal
was having no jurisdiction to try the application submitted by the respondent
under Section 25 of 1890 Act. Such an application ought to have been filed
before the Family Court at Bhopal if at all the respondent was of the view that
the said Court would have the jurisdiction to try the application. There isa
clear bar of jurisdiction created under Section 7 of the 1984 Act, which
prescribes that if a Family Court is constituted under the Act aforesaid in a
particular place, the Family Court only will exercise the jurisdiction exercisable
by any District Court or any subordinate Civil Court under any law for the
time being in force in respect of suits and proceedings of the nature referred
to in the explanation. Explanation (g) of Section 7 of 1984 Act specifically
contains that a suit or proceeding in relation to the guardianship of the person
or custody of, or excess to, any minor would be tried by a Family Court if
constituted. Therefore, if a bar is created under the Act, with respect to the
jurisdiction, and specific cases are conferred within the jurisdiction of the Family

s
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-Court, the District Court at Bhopal was having no jurisdiction to entertain the
application submitted by the respondent under Section 25 of the 1890 Act.

0. Now the question is whether the Court at Bhopal will have the
jurisdiction to entertain any such application made under Section 25 of the
1890 Act or not. The provisions of Section 9 of the 1890 Act are clear. There
is no doubt that the ordinary residence of the minors would be at Bhopal
where their natural guardian, the father, was residing. The objection with respect
to maintainability of such an application at Bhopal Court raised by the
applicants is based on the interpretation of the words "ordinarily resides". In
fact the entire submission made by learned Counsel for the applicants is that
_since the minors are residing at Nagpur along with the applicants, an application
was required to be made for grant of their custody only and only in the Court
at Nagpur and not otherwise. For the aforesaid purpose, analysis done by the
Division Bench of the Karnataka High Court has been shown in respect of
interpretation of the words "ordinarily resides”. Had it not been a case that
the minors are taken away by the applicants even with the consent of the
respondent, they would have resided only and only with the respondent at
Bhopal. If for any reason they have been shifted temporarily, even on the
basis of the consent, as alleged by the applicants, it cannot be said that they
be treated as ordinarily residing at the place where the applicants are residing.
Such an interpretation would be against the interpretation done by the
Karndtaka High Court in the case of dbraham G Karimpanal (supra) and
will not be proper in the context that the Court at Nagpur alone would have
jurisdiction to entertain an application under Section 25 of the 1890 Act. If
the law laid-down by the Apex Court in the case of Ruchi Majoo(supra) is
‘examined, it will be clear that such a question need to be decided only after
recording the evidence whether the minors were taken away by the applicants
with the consent of the respondent or not. The objection raised by the
applicants with respect to maintainability of the praceedings at Bhopal Court
cannot be looked into without specific reply of the application under Section
25 of the 1890 Act. If such an objection is to be considered at preliminary
stage in terms of Section 9 of the 1890 Act, the same has to be decided in
accordance to the provisions of Order 7 Rule 11 of the Code of Civil
Procedure. It is trite that while deciding such an application under Order 7
Rule 11 of the Code of Civil Procedure, only the pleadings in the plaint or
application are required to be seen. Specifically when there is no such denial
of such specific pleading, it cannot be said that such allegations, as have been
specifically made in the application under Section 25 of the 1890 Act by the
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respondent, are false, frivolous, malicious or vaxacious. Therefore, the
submission made by leamed Counsel for the applicants that only Nagpur Court
would have jurisdiction to entertain application under Section 25 of the 1890
Act'cannot be accepted. .

10.  Now as has already been held, if there is a bar created by the Act with
respect to the exercise of jurisdiction by particular Courts in particular case
and with respect to grant of particular relief, at least the District Court at
Bhopal will have no jurisdiction to entertain the application under Section 25
of the 1890 Act, filed by the respondent. If that would have been examined by
. the Court below in appropriate manner, in fact the Court should have acted in
accordance to the provisions of Section 9(3) of the 1890 Act read with Order
7 Rule 10 of the Code of Civil Procedure and the application should have
been returned to the respondent for its presentation before the Family Court
at Bhopal. Having failed to do so, at least the District Court, Bhopal cannot
be allowed to continue with the proceedings on application under Section 25
of the 1890 Act made by the respondent. ;

11.  Itispointed out by the learned Counsel for the respondent that since
both the parties are represented before this Court looking t6 such a claim
‘made by the respondent in his application under Section 25 of the 1890 Act,
it would be properfor this Court to exercise the power and to direct the
District Court to return the application of the respondent to him for its
presentation before the Family Court at Bhopal and further to direct both the -
parties represented before this Court to remain present before the said Family
Court on the date when the same is required to be presented by the respondent.
Itis seen that the provisions of Order 7 Rule 10 of the Code of Civil Procedure
are relating to return of the plaint but not fixing a date of appearance before
the Court having jurisdiction to try such a claim. However, Order 7 Rule 10-A
of the Code of Civil Procedure confers such power on the Court, upon an

_application to be made by the plaintiff before the Trial Court, for return of the
plaint and to fix a date of appearance before the Court of competent jurisdiction
for the purpose of presentation of claim. Therefore, it would be appropriate,
for this Court to fix a date of appearance before the Family Court, Bhopal by
the parties for the purposes of presentation of the application of the respondent
under Section 25 of the 1890 Act. .

12.  Inview of this, it is directed that the District Court, Bhopal will return
the application under Section 25 of the 1890 Act filed by the respondent
bearing M.J.C. N0.2/2012 to the respondent for its presentation before the
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Family Court on 2* December, 2013. On this date, the applicants and the
respondent herein will remain present before the Family Court, Bhopal. The
applicants would be at liberty to file their written reply to the application of
the respondent raising all such grounds which they require to raise. The Family
Court, Bhopal will decide such application in the manner prescribed under
the 1890 Act expeditiously.

13.  The revision is disposed of finally with the aforesaid direction.
However, there shall be no order as to costs of this proceeding.

Revision disposed of.
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CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.Rev. No. 487/2011 (Jabalpur) decided on 19 November, 2014

MADHUSUDAN TIWARI ...Applicant
Vs. :
SHYAM SUNDER & ors. ...Non-applicants

A Criminal Procedure Code, 1973 (2 of 1974}, Section 204
- Issuance of Process - Sufficient ground - Sufficient ground means
prima facie case is made out against person accused and does not mean
sufficient ground for purpose of conviction - Magistrate can take into
consideration inherent improbabilities appearing on the face of the

~ complaint or in the evidence led by the complainant in support of

allegations - However, there is a thin line of demarcation between

_probability of conviction and establishment of prima facie case against

accused. (Paras 7 & 8)
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B. Criminal Procedure Code, 1973 (2 of 1 974), Section 204
- Issuance of Process - Quashment - Order issuing process can be
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quashed, firstly, where absolutely no case is made out from the complaint .
or statement of complainant - Secondly, where the allegations.in
complaint are patently absurd and inherently improbable, thirdly, the
discretion exercised by Magistrate in issning process is capricious and
arbitrary having based either on no evidence or on materials which are
wholly irrelevant or inadmissible. (Para 8)
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. Cases referred ;
2010 CRI.L.J. 3827 SC, AIR 1976 SC 1947, AIR 1998 SC 128.

Anoop Saxena, for the applicant.
None for the non-applicant nos. 1 & 2,
Mohammad Ali, for the non-applicant no. 3.

ORDER

C.V. SIRPURKAR, J. :- This revision petition is directed against order
dated 01.01.2011 passed by the Court of Shri Vijay Kumar Agrawal, First
Additional Sessions Judge, Tikamgarh in Criminal Revision No. 148/2009,
whereby the revision preferred by the respondent Nos. 1 to 3 has been allowed
by setting aside the order dated 08.04.2009 registering private complaint
against respondents, passed by Judicial Magistrate First Class, Niwari, District-
Tikamgarh in complaint case No. 254/2009.

2. The facts necessary for disposal of this criminal revision may be
summarized as hereunder:

Applicant/complainant Madhusudan Tiwari worked as Assistant
Accountant for a period of about six months in a factory by the name of
"Eastern Minerals" belonging to accused No.7 P.C. Jain. Accused No.6 Sanjay
Jairi is son of aforesaid P.C. Jain and accused Nos. from 1 to 5 were Officers
and Officials of the said factory. Accused Nos. from 8 to 11 were Officers
and Officials of the Revenue or Police Departments of the State Government.
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A complaint was made by the office of Collector, to S.P. Tikamgarh to the
effect that Ms. Eastern Minerals forged bank challans whereby the amount of
advance royalty for mining was shown to have been deposited in the State
Bank of India, in the year 2002; whereas no such amount was in fact
deposited by the Factory. Pursuant to the complaint P.S. Niwari registered
crime no. 138/2002 under Sections 420, 467, 468 & 471 of LP.C. .

3. It has been alleged in the private complaint filed by the complainant/
applicant Madhusudan that the factory management colluded with officers of .
Police department and on 16.06.2002, accused Nos. 1 to 5 went to the
house of complainant located in Village- Kudar and told him that accused
Sanjay Jain wants to see him urgently. Accused Nos. 1 to 5 took complainant
“to the premises of factory, where accused Sanjay Jain alleged that complainant -
Madhusudan had committed a defalcation of Rs. 1,60,000/- by forging
challans. Complainant Madhusudan was threatened, intimidated and was made .
to sign certain papers. He was also compelled to verify an affidavit on stamp
paper before a notary in the factory premises. Thereafter, on 17.06.2002,
accused persons P.C. Jain and Sanjay Jain lodged F.I.R. against complainant
. Madhusudan; whereon, crime no. 137/2002 was registered by P.S. Niwari.
The complainant was arrested by P.S. Niwari on 05.07.02 and was tortured.
'The complainant lodged report of aforesaid incident with P.S. Sendri and
sent copies of the same to Police and Revenue Authorities. P.S. Niwari has
registered two offences namely crime nos. 137 and 138 of 2002 against
complainant for the same offence. However, due to conspiracy hatched
between accused Nos. 6 and 7 on one hand and police officers on the other,
the name of accused no.7 P.C. Jain was not included in the charge-sheet filed
in Crime No. 138/2002. Subsequently, on an application under Section 319
of the Code of Criminal Procedure filed by the complainant, the Court of
Judicial Magistrate First Class got P.C. Jain impleaded in the case as accused.

4. As the police did not take any action, complainant Madhusudan Tiwari
filed this private complainant in the Court of Judicial Magistrate First Class,
Niwari on 07:08.2003, who, by order dated 08.04.2009, issued processes
against accused persons Shyam Sunder, U. Nee Kurk and Sanjay Jain
(respondents in this revision) under Sections 342, 323 and 468 of the LP.C. '
The aforesaid accused persons challenged the order dated 08.04.2009 in
Criminal Revision No. 148/2009 before First Additional Sessions Judge,
Tikamgarh. Learned Additional Sessions Judge, by impugned order dated
01.01.2011, set aside the order issuing processes, passed by Learned Judicial
Magistrate and directed that the private complaint be dismissed. This order
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has been challenged in the present revision.

5. Learned counsel for the applicant has contended that private complaint
made by applicant/complainant was supported by statements made under
Section 200 of the Code of Criminal Procedure and certified copies of relevant
documents. After going through the record, learned Magistrate, being satisfied
prima facie that there was sufficient ground to proceed against present
applicants Shyam Sunder, U.Nee Kurk and Sanjay Jain, registering private
complaint against them under sections 342, 323 and 468 of the L.P.C.

However, in criminal revision, learned A.S.J exceeded his jurisdiction by calling

for the record of criminal case no. 479 of 2006, which arose from crime no.
138 of 2002, It has also been contended that on consideration of this
extraneous material and by carefully sifting and weighing the evidence, which
he was not required to do at this stage, learned A.S.J. decided on merits that
the complaint has been filed for harassing the accused persons and for creating
a defénce for the complainant, in criminal case no. 479.0f 2006.

6. On the other hand, learned counsel for the respondent no. 3 has argued
that the complainant was entrusted with the responsibility of depositing amount
of royalty in the bank by way of challans. He embezzled the amount to the
tune of Rs. 1,60,000/- and when caught, has filed this false private complamant
for creating pressure on the management of the factory.

7. This Court has carefully weighed the rival contentions. It is settled law

that at the stage of issuing processes in a private complaint, the defence of the
accused cannot be considered. All that the Court has to see is whether there
are enough grounds for proceeding in the matter and not whether there are
sufficient grounds for conviction. The Supreme Court in the case of Shivjee
Singh v. Nagendra Tiwary, (2010 CRI. L. J. 3827 SUPREME COURT),
has held that Expression "sufficient ground” means satisfaction that prima facie
case is made out against person accused and does not mean sufficient ground
for purpose of conviction.

8. Regarding the scope of consideration by the Magistrate at the time of
registration of complaint the Supreme Court in the case of Nagawwa v, Veeranna
Shivalingappa Korjalgi, (AIR 1976 SUPREME COURT 1947) has observed
that it is true that in coming to a decision as to whether a process should be
issued, the Magistrate can take into consideration inherent improbabilities appearing
on the face of the complaint or in the evidence led by the complainant in support of
the allegations but there appears to be a very thin line of demarcation between a

probability of conviction of the accused and establishment of a prima facie case

1
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against him. The Magistrate has been given an updoubted discretion in the matter
and the discretion has to be judicially exercised by him. Once the Magistrate has
exercised his discretion it is not for the High Court, or even the Supreme Court, to
substitute its own discretion for that of the Magistrate or to examine the case on
merits with a view to find out whether or not the allegations in the complaint, if
proved, would ultimately end in conviction of the accused. These considerations
are totally foreign to the scope and ambit of an inquiry under Section 202 which
culminates into an order under Section 204. Thus in the following cases an order
of the Magistrate issuing process against the accused can be quashed or set aside:

(1) Where the allegations made in the complaint or the statement of
the witness recorded in support of the same taken at their face value make
out absqutely no case against the accused or the complaint does not disclose
the essential ingredients of an offence which is alleged against the accused;

(2) where the allegations made in the complaint are patently absurd |
and inherently improbable so that no prudent person can ever reach a conclusion -
that there is sufficient ground for proceeding against the accused;

(3) where the discretion exercised by the Magistrate in issuing process
is capricious and arbitrary having been based either on no evidence or on
materials which are wholly irrelevant or inadmissible;

9. Having said that, it is also the duty of every Court to ensure that its
processes are-not abused. The apex Court in the case of Pepsi Foods Ltd., =~
M/s. v. Special Judicial Magistrate, AIR 1998 SUPREME COURT 128
has observed that summoning of an accused in a criminal case is a serious
matter. Criminal law cannot be set into motion as a matter of course. It is not
that the complainant has to bring only two witnesses to support his allegahons
in the complaint to have the criminal law set into motion,

10.  The main contention of learned counsel for the applicant is that the
learned A.S.J. should not have called for and considered the record of criminal
case no. 479 of 2006. However, the facts taken into consideration by learned
A.S.J whilé allowing revision petition, were already brought an record by the
complainant himself by filing certified copies of 8 documents including the
report made by Collector to S.P., affidavit of the complainant and report
made by the complainant to the S.H.O., P.S. Sendri.

11.  In the backdrop of aforesaid material on record, the Court has to
assess whether there exist sufficient grounds to proceed further in the matter?
The affidavit purportedly sworn by the complainant on 16.6.2002 reveals
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that he was entrusted with the responsibility of depositing the royalty in the

bank through challans-and he deposited various amounts on 15 different.

occasions on behalf of the factory in the bank. It is alleged that cdercion was
practiced upon the complainant to obtain this affidavit. In this regard it may be
observed that the affidavit has not merely been signed by the complainant but
itis in fact in the handwriting of the complainant. This fact may be verified by
comparing the handwriting in the report dated 16-6-2002 admittedly written
by the complainant to the S.H.O., P.S: Sendri, with that found in the affidavit.
Moreover, admittedly, it was sworr in the presence of a notary. If the
complainant was indeed compelled to swear the affidavit in the presence of
the notary, the notary should also have been impleaded in the complaint as a

co-conspirator and accused..Further, it appears from the contents of the-

affidavit that it is not in the nature of confession by coniplainant to police but
in-the nature of explanation of his conduct to his employees, which in the
circumstances seems to be voluntary.

12.  Itmay further be noted that though learned Magistrate had registered the
complaint under sections 323 and 342, there are no allegations either in the
complaint, or in the statements under section 200 Cr.P.C. or in the report dated
18-6-2002 that the complainant was assaulted or confined in any manner by
. aforesaid respondents, Thus there was absolutely no legal basis for issuing
processes under those two provisions, It has only been averred that the complainant
was threatened with life and pressurized into signing the affidavit. The complainant
is an educated persons. It appears to be inherently improbable that he could be
compelled to execute an affidavit in this manner, in the presence of a notary.

13.  Further, the first report made in this regard by the complainant was 2
days after the incident, when he realized that the contents of the affidavit might

go against him. This private complainant was filed more than one year after

the incident. In these circumstances, it is plain as day that the complainant was
filed with a view to create a defence for the complainant in the criminal case
against him and to exert pressure on the factory management. Issuing process

on such a complainant would be abuse of process of Court. Learned

Magistrate lost sight of this aspect of the case, while issuing the process.

14. Inaforesaid view of the matter, there is no ground to interfere with the
impugned order.

15.  Consequently, this revision petition is dismissed.

Revision dismissed.



