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8 INDEX
(Note : An asterisk (%} denotes Note number)

Aaganwadi Worker — Respondent No. 6 claimed appointment
on the basis of select list prepared in the year 2007 which was already
acted upon by appointing one candidate on 04.10.2007, who was
subsequently removed on 05.05.2010 because of her absence —
Authority initiated fresh selection process — Respondent No. 6 took
partin selection and remajned unsuccessful candidate — Held — Earlier
candidate was appointed and joined pursuant to select list of 2007,
against which appeal was filed by respondent No. 6 and the same was
dismissed ~ Dismissal order was not called in question — Therefore,
the list prepared in the year 2007 became obsolete and was not to be
acted upon specially when respondent No. 6 took part in the fresh
* selection process and remained unsuccessful - Cannot claim benefit
of appointment in such illegal manner — Petition allowed. [Arti
Upadhyaya Vs. State of M.P.] 321

arrTarst wrdwa — af 2007 ¥ AAR W 95 TE R F R
W, 9 W gee € FRfAY avd TV 04.10.2007- ) Uo sweil ¥ frgfis
B 0% off AR gegvar Rt swe aquRafy @ wwT 05.05.2010 W)
germ T o, gedf 3. 6 ? Py w1 qar - nite % @ RR
q AT 9far aRT o — gweff 3.6 % @y § "nT frr @ik awa
aeaeff wer — affEfRa — qdaw aweff &t 2007 & 797 g 3 argERor
# Fraga fear war or sl 9w wesR wew fray o, R freg aaaeff
F. 6 N A uegd @) T N X wea & wRer fear v e —
sl @ ey & faarfym 78 fear Tar — e, o 2007 F dAR W@
¥ g arafad &t 7 ol oW W) amt erfard i B R afey off
fretosy 4 a3 o9 yeff @. 6 R 77w ufear ¥ wer R S} s
W@ — U Id= e A Prgfad & @ a7 gmar 99 3% wew - @ifter
qEX | (=T Sureara f3. 7.y, ) ...321

Ancient Monuments and Archaeological Sites and Remains Act
(24 of 1958), Section 4, Ancient Monuments and Archaeological Sites
and Remains Act, M.P. (12 of 1964), Section 3 — Bade Baba Jain Temple
— Entry 40 of concurrent list covers Archaeological sites and remains
— Act, 1964 has received assent of the President — Provisions of Act,
1964 qua these Jain Temples would be applicable and monuments are
not covered by 1958 Act. [Archaeological Survey of India Vs. State of
M.P.] (SC)...540
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| JrefiT e aor guacdia vrd sl aaes JfRfaT (1958 BT
24) GNT 4 HIHT GWIRE TuT YNrawy Wi i s@ety st
R Y.(1963 FT 12). €T 3 — S 747 &7 Ffav — RO o AR sy
waad! = B ufafic 40 | srewrfam & —afifem, 1964 & wrgafr #Y
AT urw ® — 9T 9@ AT AR o1 9w €, AP 1964 © 9use
g1 W A g I aftafre 1958 B T SoeIwe sewTfya S
(rfrntaifea 9 afw $fear A 7.y, wey) (SC)...540

Ancient Monuments and Archaeological Sites and Remains Act,
M.P. (12 of 1964), Section 3 — See — Ancient Monuments and
Archaeological Sites and Remains Act, 1958, Section 4 [Archaeological
Survey of India Vs. State of MLP.] . (8C)...540

mmmgmﬁ?vwa#?mﬁmﬁw.mn(mwaﬂ
12), 5T 3 — 7@ — grflT weres qor QRiacia v aiv aaey g
1956, G 4 (fsAATTa wd % Fiewr 4. 99 w=a)  (SO)...540

Ancient Monuments and Archaeological Sites and Remains Act, M.P
(12 of 1964), Section 19 — Construction without the permission of State
Government—Trust wants to raise construction as per Jain Agamas—Temple
is proposed to be constructed in accordance with Nagara style of architecture .
— Arguments of appellant that in order to keep the sanctity of ancient
monument, the construction should have been on the same pattern of structure
but which existed before demolition, has not been looked into by the High
Court - State Government while deciding the application for permission to
construct would specifically consider the aforesaid aspect as well —It would
also be open to the Trust to press the argument that Jains are declared religious
minority and therefore, Jain community enjoys religious freedom as a
fundamental right — Appeals dismissed with aforesaid directions.
[Archacological Survey of India Vs. State of MLP.] (SC)...540

T IS GoIT geracdia vere gl aaely yffian, 5.9, (1964
BT 12). €T 19 — WST GvHIe 1 JFFRy & [ Aafor — v 949 amm
@ IgEr Praf aed € — remrer war 91 Ry A @ agEr Ahe
&1 fmfor gywafaa €@ — srfianeff @ o o f5 urfw woms 9 afymar
# T Y@ B Y, WvE @ WA erd WPt @ wifve, 1Ry
d9r St T B @ uwd faeme o, Sem ey gRT REAR A T
ferr - Ferfor @Y apafa g amdew @1 fafreag o9 wwn S
| WRPR SR Teq, A fafifis vr § fEaw ¥ ¥ - ow o1 59 99
@ A M A AT o w1 A ger W 5 s st enfife
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Ferv e ulifya fear wn @ sty gufag, stv agm affs wdaw 1
ST EAd IR @ w0 A wd € — wde Pret @ wrer anfia
afitel | (fraiaifed ad ale 3R & 9.9, 3s9) (SC)...540

Arbitration and Conciliation Act (26 of 1996), Section 11 -
Appointment of Arbitrator — Non-joinder of necessary party — In
absence of subsequent purchaser, only those disputes can be
considered by arbitrator which will not effect the rights of the
subsequent purchaser. [Dhanlaxmi Solvex Pvt. Ltd. (M/s.) Vs. M/s.
Ashta Industries Ltd.] -.471

qregvery Jiv gere Afefraq (1996 #T 26), sIer 11 — WEAEF F
Rl — snaeaes vasre w1 gwaioT — aeadad! D1 B aquiterfy ¥,
wERel BT B9d o9 faret @ far & faar @ e geamaad!
T @ AP W yATe A =] (Al wiedaw un. fa. (1) i 9
TS e L) ' o471

Arbitration and Conciliation Act (26 of 1996), Section 11 —
Appointment of Arbitrator - Specific Performance of Contract—Arbitrator
can decide the question of specific perforniance of Contract. [Dhanlaxmi
Solvex Pvt. Ltd. (M/s.) Vs. M/s. Ashta Industries Ltd.] . «eadT1

vy v gerw AT (1996 FT 26) =IT 11 — FEAwr @
gl — dfdr 1 fafafde uwom ~  wfaer @ fAfifie gaa @ gw @t
fafrea, #woreyr o) wwar 21 (weash wWiedww . 4. (1) fa ¥ awser
Feuiw fa) ...471

Arbitration and Conciliation Act (26 of 1996), Section 11 — Named
Arbitrator— If a party with open eyes, full knowledge and comprehension
of said provision enters into a contract with Govt./statutory bedy containing
an arbitration clause providing that one of its Secretaries/Directors would
be the arbitrator, cannot subsequently turn around and say that he is not
agreeable for settlement of dispute by named arbitrator. [State of M.P.
Vs. Vayam Technologies Litd.] . ...629

qregeery IV Gaw FHT47 (1996 Fr 26), €T 11 — FAORT Feareer
— 3} yHER et smat | 999 Sy @ Wygel w9 vd dle @ 9y
ToNl /BT Frem @ wrar Wfasr svar @ fawy Acavem @S 59
e A Ay € 5 9ve wfe/frust ¥ ° ve "oy gL
TYEl TACHR 48 Tl ®e abal f& 98 g ®eawer gy fiare @

-
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fer g wEwa | (1.9, wva f4. qra Seiais o) . ...629

Arbitration and Conciliation Act (26 of 1996), Section 11 —
Respondent did not appeint arbitrator after termination of mandate of
arbitration even after expiry of 30 days — Although the right of the
respondent to appoint arbitrator stands waived — However, the Court while
making appointment of an arbitrator shall bear in mind the requirement
contained in arbitration clause for appointment of arbitrator — Arbitrator
on behalf of respondent appointed. [Wig Brothers (India) Pvt. Ltd. Vs.
Devi Shakuntala Thakral Charitable Foundation] ... 780

ey Jiv gag a7 (1996 w1 26), grer 11 — et
ATEAeE @) AT @ Wiawr IR 30 B wArw @ @ weara o)
Tervel o Prgaa € frar — yafy, 7o 5t Pgsa w3 o1 acgeff o
aftrer aftrcafia ganm @ — sfug, #omer 9 P oW e wmaray
Teaeel @t Frgfda 2q wegven] w@vs § saffe adear &1 eper F @
— megeft 3 v ¥ wenw frgaa fear ) (Rrr g (Ffean) o fa. fa
24 T saud NCTd BISSYIN) ...780

Arbitration and Conciliation Act (26 of 1996), Sections 11 &
34 —Appointment of Arbitrator - Arbitrability of dispute — Chief Justice
or his designate would not embark upon an examination of issue of
arbitrability or appropriateness of adjudication by a private forum — If
arbitrator wrongly holds that dispute is arbitrable, the aggrieved party
will have to challenge the award by filing application under Section 34
of Act. [Dhanlaxmi Solvex Pvt. Ltd. (M/s.) Vs. M/s. Ashta Industries
Ltd.] i ...471

qrEeey T qEAE ASHIT (1996 &7 26), STINTY 11 T 34 — Feqeey
&1 frgfed — gregeery 717 fAare — wigde B g1 f5d 1 =rafoias
® WHfATar A1 ArEARE A B9 @ faes & odan e @ fad e
=qraTierafa a1 s A araw T BN —~ afy wegeer aqfaa wu @
SRV &Ral 2 5 faare arerem 9t @, afta vaer ot gftifas )
gRT 34 & AT AT TR o IJqr$ B gard 2B gt EEash
Hiedww ur. fa. (@) fa. A, amer st ) ..471

‘Arbitration and Conciliation Act (26 of 1996), Section 11(6) —
See — Stamp Act, 1899, Article 5(d), Séltedgtle I-A [Alfa Constructions
(M/s.) Vs. Vinod Kumar Thareja] «.239
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Fregeery v gag AT (1996 BT 26), &RT 11(6) — d@ —
YT A, 1899, FYWT 5(3), It I-v (oewt s (1) f
faie R eRwm) «..239

Arbitration and Conciliation Act (26 of 1996), Sections 13 (2), 14(2)
~Petition against termination of the mandate of the Arbitrator by Court
/s 14(2) of the Act on the ground that arbitrator cannot be a judge in his
own case — Held — Respondent had invoked the remedy u/s 13(2) of the
Act therefore, in the facts of the case, it cannot be permitted to invoke
Section 14(2) of the Act on the grounds enumerated u/s 12(3) of the Act
and has to wait till an award is passed in view of Sections 13(4) & 13(5) of
the Act—Further the respondent not only approached the named arbitrator
but also invoked the jurisdiction of named arbitrator — Order passed by
Court below terminating the mandate of arbitrator on the ground that no
one can be judge of his own cause is set-aside. [State of M.P. Vs. Vayam
Technologies Ltd.] ...629

rEgery Jiv Gaw ARIT (1996 HT 26) aRTC 13(2) 14(2) —
AT gRT s 9 aRT 14(2) © Awla T ) AT @ gdaws @
freg 59 suR ) aifas f$ AeRe s ama &1 w@d forfas 58 8
bar —~ afafaiRe — aeefl 4 sftifam ) arr 13@) @ dofe sTar @
Faeia foran safe, wevor @ aeal A, aftifr @ awr 120) @ s,
I el R ARIPRE W aRT 14(2) T Aged o F agafy T f @
godl SiY aftfE @ arr 13(4) 9 13(5) B giera vEd gy 9 aiRa
g 9@ wdlen sk sl — 3ae afiRew, weaeff 5 9 T oy @
g ™ afew it wemwr @) afreilar o7 ft e for —~ R
AT g1 TR M §1 a9 @& wAaH &7 39 R W fear
IRy & $1 AN afey st wwm &1 W@y Fofas 5295 2 goarn, s fear
AT (9. =g f g St i) ...629

Arbitration and Conciliation Act (26 of 1996), Section 14 —
Termination of Mandate of Arbitration — Three Arbitrators were
appointed as per the arbitration agreement — Trial Court terminated
the mandate of arbitrator appointed by respondent on the ground that
arbitrator has expressed his unwillingness — Order of termination of
mandate attained finality — Respondent cannot challenge the
constitution of Arbitral Tribunal. [Wig Brothers (India) Pvt. Ltd. Vs.
Devi Shakuntala Thakral Charitable Foundation)] T L...780

qreeery] JIv GaAw AT (1996 BT 26), &T 14 — Freyeery w}

)
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FTFT BT THTHT — WA R B IGUR O Ao frga f5d
— fyarer =marem ¥ youefl g Prgad weaRer #Y A= ) g9 A W
T fear f weaer F ag Af=T owa A ? — AT @ wHawT @
arew 2 sfmar yra B — wmeaer] Afteeer ¥ o & el gAtd
a8Y @ waar| (R s @) v fa. fa 3 wg~ar oova I
HII-SE) ...780

Arbitration and Conciliation Act (26 of 1996), Section 34, Civil
Procedure Code (5 of 1908), Section 115 — Maintainability of objection
/s 34 to Foreign Award — In terms of agreement dispute was referred
to Arbitrator —Foreign award was passed — Respondent’s application
for enforcement of award was pending at Mumbai — Petitioner raised
objection u/s 34’ of Arbitration Act at Indore — Respondent filed
application u/s 151 of C.P.C. challenging the maintainability on the
ground that it was not covered by exclusion clause- 19 of the agreement
which was dismissed — Respondent preferred a revision which was
allowed holding that clause-19 do not permit filing of objection u/s 34
of Arbitration Act — Held — Nothing was shown how objection to the
foreign award is maintainable before civil court, Indore when
proceedings for enforcement were pending at Mumbai — Though the
Revision was not maintainable against interlocutory order, however
power under Article 227 of the constitution are wide enough — A patently
wrong order has rightly been set-aside by allowing revision — Review
petition is dismissed. [Bhatia International Ltd. Vs. Vitol S.A. Geneva,
Switzerland] «.397

qrEgee HIT AT AT (1996 BT 26), &rer 34, Rifder afvar
iear (1908 &7 5), ST 115 — &% 34 @ Javd Qe sars’ wv andv
#? P vfigar — sX B I D STUR e S [ ffde fEar T
— feft sad T fear T — s@d & wada @q el &1 sdgT
g9 ¥ «fia — Il 3 wremem afifaw 9 g 34 @ ol gER A
Ey Sorr — wewelf 4 Riuw. W g 151 3 Fwlw wiwvfimar &l
et 2 gY 39 AER W IRGT IRA Far 5 97 R B Ay
s 19 g ArewTfaa 1 ¥, o wRor fa . — gwelf 3 gadero
ega fear R 9w avm oxd gY A9 e 16 s 19, Areaee
aﬁ%rﬁwaﬁsrmua%amﬁamehummﬁaﬁagﬁ%ﬁim—
sfafaaiRa — w5 7 <uiar 741 f5 99 AR s w anddvy fafaw
“Irarad 35 @ wae nwvlim @ 99fs yada oq srdad gas A «dfaa
~ # — yufy saddf ARy @ fvg gEda syl T8, feg Wi @
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ﬁﬁezzv$mmmmﬁmé—mﬂwmm
uE BT 9 Agfa ande 3t ofi WU A euna fear war — yafiatea
uifuet afer 4t a1 (@iREr gextva fa. f1 fiete way. R
Recsdvs) ...397

Arbitration and Conciliation Act (26 of 1996), Section 34,
Limitation Act (36 of 1963), Sections 5 & 14 — Exclusion of period —
Applicability of Section 5 — Applicant filed an application for
appointment of arbitrator — Application was rejected on the ground
that appointment of arbitrator is not necessary & applicant may
challenge the award — Delay in filing objection u/s 34 of Act, 1996 can
be condoned by excluding the period spent for prosecuting u/s 11 —
Revision dismissed. [Commissioner, M.P. Housing Board Vs. M/s.
Mohan Lal & Co.] ' «..785

| WA IV YT IR (1995 BT 26), GRT 34, TR I
(1963 ®7 36), arery 5 T 14 — Jafy BT FUTHT — Frer 5 F} FIFET —
AT Aered B gl @ R e ek wwga T — andeT 54
HER R IR & wan 5 araer 3 Pf sewas 7@ 2w s
maﬁgﬁmém%—wna}mmﬁmgm
aﬁﬂqﬂﬁfamﬁgqafﬁﬁwwas_ﬁﬁmma}mmW'mﬁ
H gon facia a1 frar o Wt @ — g Tl | (GReR, T, TeRT
3 fa. A, AteTaE e 7)) ...785

Cantonments Act (41 of 2006), Section 258, Cantonment Land
Administration Rules 1937, Rule 3.1 — Cantonment Land — Army closed/
obstructed alleged road adjoining defence land and land belonging to
petitioners —Land in question comes within category of class A(1) defence
land — Army authorities have absolute right to use the same — No case
made out for grant of any relief — Writ petition dismissed. [Amar Singh
Kwatra (Major) (Retd.) Vs. Union of India] <112

BIat ST (2006 BT 41), €RT 258, FITAt I yaraT £77
1937, (% 3.1 — w1 GFY — |1 RAwr ) qfy qen w37 1 Q
aift g¢ afeRa wss Ft W1 F 97/ dava Pear — wrehs (L var
frorr & qf ) g(1) 9 Avh § e @ - W wiReRat B swed
ST BT Yo & — feel srgaty ot e oot 1 ywwor 6 goar
— Re aifrsr wifRer) (e Riw saran (@) (Rere) fa. gfrrer s
E{L)) . w112
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Cantonment Land Administration Rules 1937, Rule 3.1 — See

— Cantonments Act, 2006, Section 258 [Amar Singh Kwatra (Major)
(Retd.) Vs. Union of India] ..112

gradl g weraT Rag 1937, Fag 3.1 — 3@ — vradl gl
2006, e 258 (@R Riw Favn (@ex) (Rewe) f4. g aitw sfesan) ... 112

Central Bank of India (Officers) Service Regulations, 1979,
Regulation 46, Payment of Gratuity Act (39 of 1972), Section 4 -
Payment of Gratuity Act being of superior status the provisions of Act
of 1972 will have the overriding effect on the regulation. [Zonal
Manager, Central Bank of India Vs. R.R. Das] ...30

dxa §7 Jiw sRar (@) dar R, 1979, RfraT 46,
" IYTIT BT AT FRAVIT (1972 BT 39), 9T 4 — SUGH BT AT
gt o Ruafi W &% @ T, st 1972 @ sugal &1 fafmm
R AR w9iE ] (SN R, A 3% AT 3R O aRaR.
Ciki)) : «..830

. Central Civil Services (Classification, Control and Appeal)
Rules, 1965, Rule 16(1)(b) — Minor Penalty — Dispensation of
Departmental Enquiry — When allegations are factual in nature and
are denied by the delmquent employee, departmental enquiry needs
to be conducted in order to fulfill the requirement of principles of natural
justice. [Bholeram Soni Vs. Union of India] (DB)...139

. Pty Rfaa dar (@~ Ao i afiq) Fa9, 1965, Frrg
16(1)(b) — @5 Wik - fFarfiy wra & g@dt — 99 afieE, a2ars
WY B ¥ i s edfard g adier 5l 1 €, a9 Tt =
? fygral @ ader 1 qff g famrha wra @anfaa @ @l iR
(w3 |+ fa gfea Afe Stea) (DB)...139

, Civil Procedure Code (5 of 1908), Section 24 — Transfer of the
case — Matrimonial dispute between the applicant and the respondent
— Applicant is residing with her parental family at Sagar—No competent
male member is available to come with her to attend the case at Damoh
and she is also under apprehension of some unhappy incident by the
respondent at Damoh because he is a practicing lawyer of Damoh —
She could not contest the matter properly at Damoh because no
competent Advocate is available to accept her brief — Held — Distance

‘between Sagar and Damoh is 200 Kms. and applicant can easily go by
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bus and ean come back in evening — Trial court may direct the payment
of travelling and other expenses by respondent — No material that she
approached any competent lawyer and he refused to accept her brief—
Apprehension that some unhappy incident may take place, the trial
court on application of applicant may direct the police authorities to
provide security if her apprehension is found to be correct — Petition
dismissed. [Archna Singh (Smt.) Vs. Dilip Singh] ...793

Rifger gfram afzar (1908 @71 5), SGRT 24 — FHYOT BT FTvoT —
ARHT v geaeff @ 7eg daRe faare — amdfeaT st dqw aRaw @
1T WIR A Frarra @ - e ¥ geew F SuRerm w19 2 ved wia
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ey yoeff gRT A @ o @y @ A 8 e @ wear @ —
B¢ a2 T fF 97 fod) wew af@aar 3 v 1 ik 9w SuwT U
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© ARSI ARfAHET @ e W REwer <mey afy wad srist @
e T ? al 9% 9@ gRAT we S e Ifaw mireiiar wt Pl
X Whar ¥ — Afast @R (@ Riw () fa. faefly R4E)...793

Civil Procedure Code (5 of 1908), Section 80, Sub-Section (2}
& Order 6 Rule 17 — Amendment - For filing any suit against the
State, statutory notice u/s 80 is the condition precedent — Neither the
statutory notice was issued nor any such leave was obtained from the
trial court to file the suit before expiry of statutory period of 60 days —
Impugned order rejecting application for amendment is in consonance
with the existing legal position — Petition is dismissed. [Laxman Singh
Vs. Hukum Singh] . : ..344

Rifae afFar wizar (1908 &7 5), &rer 80 3% ST-arT (2) v7 ader
6 [ 17 — GolaT — s @ favg @I 9w ovga oot 3G 9N 80
F Fatfa SR Tfew qRiwrer ol @ - T at e ARw o R
AT X A € 60 AT A HIEA srafr W w19 @ gwd, 918 TR vy
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e — wfuer wilRen) (@erT fis fa. gga fis) ...344

Civil Procedure Code (5 of 1908), Section 80, Sub-Section (2)
& Order 6 Rule 17 — Amendment — Relief of perpetual injunction could
be claimed only against those person against whom the cause of action
is available on the date of filing the suit and not on the basis of any
subsequent date. [Laxman Singh Vs. Hukum Singh] ...344

ffaa gidar aizar (1908 1 5) 9’7 80 %1 GU-&%T (2) VT IR
6 9% 17 — GG — ¥1d AR & IJAIN -$T IM@N Sad 99 Afgadl
o favg foar o woar 2, fee fog 9rg uwga o= 9 fafy <t a=
VT 9uder g AR 7 fo fodt gwmmaadf fafyr @ amenw o (@ s
fa. ga9 RE) . . o344

Civil Procedure Code (5 of 1908), Section 100 - Suit for
declaration and injunction decreed by the trial court — First appellate
court reversed the finding — Assailed on the ground that the first
appellate court re-appreciated the evidence beyond the limit which was
not permissible — Held — Since plaintiff failed to prove sale deed
according to the provisions of Sections 62, 64 and 68 of the Evidence
Act as well as possession over the suit property — Whereas evidence
of the. witnesses of defendant is more reliable — Appellate Court has
rightly re-appreciated the evidence and did not cross its limit— Finding
of facts arrived by first appellate court neither perverse nor illégal -
Appealis dismissed. [Lalita Bai (Smt.) Vs. Ajay Pal Singh] ...406

ffaer 7fFar ai3ar (1908 &7 5), INT 100 — [T ~TA(AT  §IeT
glwor 7 AR @ fad 917 fSfFT — v srdiell =gy & frad gae
foar — 39 amaR w gAtd & ¥ £F o anfiel ~mew g Wwies &
4 qeai®d dr 9@ W s} fmar T St aRd el om — affeiRa
— FfF ardl Wi affem @) g 62, 64 U9 68 B SUGEl B ATER
o7 fade @ w2t € a1g ¥¥d |Uld WR ool WA S 7 A5 &
— wafe yfEd & Wit o wier sfte e - adfteh =marea 2
sfaa &) wis & g7 geiea fear aty soe @ 9@ R 9@ T - g
el =y g1 e @ a9 fred 9 a9t Rrdw 7 @ adg
— adte @ | (afear a1 (shae) fa. so ord fie) ...406

Civil Procedure Code (5 of 1908), Section 115 — Civil Revision

—Scope —Power u/s 115 of the Code though limited can be exercised if
it is found that material irregularity of jurisdiction or law is committed
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by lower court, [DayaluVs. Mannulal Sahu] _ " ea250

Rifaer gfaar wfear (1908 #71 5), gRr 115 — Rifaer g — anfar
— dfgar @ arRT 115 9 afwsfa ufea gafy Dfim 2, sywsr vabr far o
- g ], afe aE arn srar @ 5 Ped e g aftreiRar ar Ak B
wiicas sifrfaa s1Ra oY =i 21 (Gug R a=Ema 9®) ..250

Civil Procedure Code (5of 1 908), Section 115 — Civil Suit —
" Suit for recovery of money was filed on the ground that wheat which
was sold by applicant/defendant was taken back by applicant forcibly
by stopping the tractor — F.L.R. in this regard was also made — Plaintiff
however failed to place copy of F.LLR. on record — No independent
evidence was produced — Lower appellate court failed to see the
Pprovisions of the Evidence Act — Respondent has to prove its case —
He cannot be given benefit of the weakness of the applicant — Revnslon
ls allowed [Dayalu Vs. Mannulal Sahu] ..250

© RRe giFar aigar (1908 &1 5), €RT-115 — Rifder aie — @9 &

im?ﬁa%mmwmkuﬁaﬁmwﬁmﬁ/nﬁam#mﬁ'
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PR @ Sudet #1 AT B A TG & — wedeff Bt a9 e
qifad T /T ~ Bﬁaﬁwﬁmwmﬂﬁﬁmmm—
giET HeR | (Farg A w=TaTa WIE) . i ...250

. Civil Procedure Code (5 of 1908), Section 115 —See—Arbitration
and Conciliation Act, 1996, Section 34 [Bhatla International Ltd. Vs.
Vitol S.A. Geneva, Switzerland] e 397

Rifaer 7= wizar (1908 @71 5) arT 115 — §6G — FrEgeey Jiv
YgeiE I 1996, €T 34 (wifea saﬁm fa. fa. faetsr wa.
o, Ragsretvs) ..397

Civil Procedure Code (5 of 1908), Order 1 Rule 10 - Eviction
Suit~Respondent No.1 filed suit for eviction against respondent No.2
—-Petitioners filed application for impleading her as a party on the
strength of will claiming infact testator of will was the owner of the
_property in dispute — Held — Since petitioners are not parties to the
suit finding given by the trial on the issue of title shall not be binding
‘on the petitionérs — In a suit between landlord and tenant presence of
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other persons are not required — Other party or the court cannot insist

“to-plaintiff of a suit to impléead any person as defendant or in some

other manner in such suit — Petition is dlsmlssed [Saroj Garg (Smt.)
Vs. Apama Gupta] : ) - w04

ﬁrﬂayﬁmaﬁm(moaarrs) aza‘?rfﬁwm—a‘aaﬁﬂww
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a1 <rtaa & afem w i ar R o= 99§ Sww 9 S anfas
o & fig 9% @ aE ¥ A T I e — uﬂ‘aisrarﬁrrraﬁﬂs‘l

_ (m’h 11'rf (sfrercht) fa. srgorf qeam) . .64

Civil Procedure Code (5 0f 1908), Order 6 Rule 17— Acceptance
of cost, by reserving right to challenge would not preclude the petitioner

to challenge the impugned order. [Sonu Dubey Vs, Shri Virendra Kumar
Rax] PR ..108

ﬂﬂamwﬁm(m)a FT 5) IR 6 477 17 — <9 B
wHiefa, g9tdt 3 afer Ft ¥ita wad g5y ash 5 aeifa sk a
gatdt 39,9 96 ol (@ g2 fa sl IR gEr @) ...108

Civil Procedure Code (5 of 1 908), Order 6 Rule 17— Amendment
— Delay — After closer of the plaintiff’s evidence, defendant filed an

- application for amendment in the written statement — No explanation

was offered for such delay — Held — The defendants have failed to
satisfy that they could not file the application for amendment before
the trial court despite due diligence at earlier point of time. [Sonu Dubey
Vs. Shri Virendra Kumar Rai] _ ..108

. ﬁﬁamwﬂm(fgosws)aﬁwsmfr—wwﬂﬁ—
f%?ﬂ? mﬂmmmmﬁﬁa%muﬁam#ﬁrﬁaﬂmﬁ
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Civil Procedure Code (5 of 1908), Order 7 Rule 10 — Return of
plaint— Respondent No.1/Plaintiff filed the suit for declaration of title,
permanent injunction and possession — Issue was framed that whether
plaintiff had properly valued the suit and has paid proper court fee —
Trial court held the suit has not been valued properly and proper court
fees has not been paid — It was further held that trial court has no
jurisdiction — Trial court also held that plaintiff has failed to prove his
title — Held — After having held that trial court had no jurisdiction,
court should have returned the plaint — There was no need for court to
decide the case on merits — Direction by the Appellate Court for
returning the plaint is proper — Appeal dismissed. [Chandrakant Vs.
Tikam Das] . ...181

Rifyer afrar Gfear (1908 &7 5), =¥ 7 (97 10 — TGUF B}

Frget — weaelf w. 1 /a1l 9 @ 3 ;Mo Wil ARy @ ded 3 99
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H areT= 99" ST THRT — =rarad @ fay araws T8 or f gaor
H oA W fitfa W — it [T g areTE B TRl $
R ey Sfm — afia @fRe | (@=@d A 99 ™) ...181

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See —
Representation of the People Act, 1951, Sections 80, 81 [Krishna Kumar
Gupia Vs. Rajendra Shukla] . 152

Rif¥er giwar wiear (1908 7T 5), AR 7 FAT 11-d@—ale gl
IR, 1951, arry 80, 81 (F®T FAR Twar . ol gaem) ...152

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See —
Representation of the People Act, 1951, Section 82 [Ram Khelawan
Patel Vs. Dr. Rajendra Kumar Singh] ~ea 749

Rifyer alFar wiear (1908 @71 5), ke 7 (7 11 — 3G — oiiw
AT FRfaE, 1951, ar 82 (X Baras 1ed fa. sf. = FAR

™7) ...749
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Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See —

Representation of the People Act, 1951, Sections 86, 81(3) & 87(1)
[Rahul Singh Lodhi Vs. Smt. Chanda Devi] ...143

Rif¥er gfFar afar (1908 &7 5), aN3eT 7 ﬁ?ﬂf-ﬂ - -a"@?'— e
afaffres Iffram 1951, arre 86, 81(3) @ 87(1) (Ea e areh fa
fweft wear 2dl) © ...143

Civil Procedure Code (5 of 1908), Order 18 Rule 3 — Stage of
filing application - Plaintiff after conclusion of his evidence filed
application reserving his right to lead evidence in rebuttal of i issues
regarding counter claim after the evidence of defendant - Application
has to be filed before commencement of evidence by other party — .

. Trial Court erred in dismissing the application — Application allowed.

[Mahesh Vs. Harisingh] : © ...638

Rifer afar wizar (1908 #7 5), méwrsﬁa#a—ana’wmgﬂ
Fv7 @7 7T — AIQ F A WEG G BT P UTAE, IREE B wEg
3 T AfER ¥ WaRtm fEret @ weT ¥ W wEa $%1 B0
Ffrer QIfRg @R §7 IEET AT RAT - R UEeR N uied
AT ¥ W (d AEET R sidl @ — ARET AR B A
framor =mTem ? FRe @ — dew Ao Ry fa sRfWe)  ...638

Civil Procedure Code (5 of 1908), Order 22 Rule 4 — Legal
Representatives — Plaintiff filed suit for specific performance of Contract
— Application for bringing Legal Representatives of sole defendant on
record was filed belatedly and without any application for condonation
of delay — Trial Court allowed the application — Held — Filing of
application for condonation of delay is mandatory —Ignorance of legal
consequence without something more would not be sufficient to condone
a huge delay — As application for condonation of delay was not filed
Trial Court committed error in allowing the application for bringing
Legal Representatives on record — Petition allowed. [Kalpana Pandey
(Smt.) Vs. Bheekam Prasad] T ...364

ﬂﬁamwﬁ%ﬂrﬁgm BT 5), IR 22 frag 4 — Rfew
i — a3 9@faer @ fafsffs gaw 8 oiw g fear —
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ATE 8 AT JEE & — Ate e B e @ 56 st @
faﬂr.mfémﬁaq%mmE’EWWHﬁﬁm—qﬁfﬁﬁwa?
ferd #relt 8q amdww wwgw & A T an Ramor =T ¥ Rt
uRIfferTT B afda 1w A g e B AR e A wika @
— AIFIST AR | (Fea T arve (sfrrch) f. flew gu) «.364

Civil Procedure Code (5 of 1908), Order 47 — Review — If
judgment is passed against statute, or against binding precedent, or in
excess of the jurisdiction, review lies. [Bhatia International Ltd. Vs.
- Vitol S.A. Geneva, Switzerland] ...397

Rifder afaar afear (1908 a7 5), Fder 47 — gFlda@iwzT — afg '

Frofa &t &1 @ freg a1 o= qf Prfa @ Reg a1 afeRar @
. arferga A MR Ay w2, gaifateT sxga g (A gexdtvEa

. fa. frete e ke, Racaxeve) <397 .

Civil Services (Classification, Control and Appeal) Rules, M.P.

1966, Rule 9(4) & Rule 32 — Non-supply of inquiry report and non- -

issuance of show cause notice before termination — Held — Apparently
neither the enquiry report was supplied to the petitioner nor show cause
notice was issued to him prior to issuance of impugned order — There

is:also non-compliance of Rule 32 of the Civil Services Rules — Order

of punishment and appellate order is quashed — Petitioner is reinstated
—Matter is remitted back to the disciplinary authority to proceed further
by strictly following the procedure prescribed. [Yogiraj Sharma (Dr.)
Vs. State of M.P.] : i ' <. 741

. RiIfder ar (e fFaer giv after) Fam an 1966, Faa
9(4) T g7 32 — War wafag # g7 ora ARdTT aerg 7 far wrar v
Free] Far e ot T7EF fear arar - affEiRa — snafg s
S #9 ® qd 9% soasa: G Bt 9 @ o wRaET w= Rear T
T € 9. weT quren e s R war — wier @ Rifya var Rraw @
fram, 32 &1 W wrem W€ feAr T — <% @1 @TdW ud anfielr s
FEfsT — = w1 39w v Wy - AR afew o1 Berd @ wreaw
F EU ITTRR Sl Ry Anmn St wiRer @ aR-afvd |
@R wf (1) fa. 7w w=a) ... 741

: Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 16 — Minor Penalty — Before imposing Minor Penalty, the
disciplinary authority has to take representation of delinquent officer
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‘and after referring to the same findings on each misconduct or

mishehavior is to be.recorded and then can impose punishment —

" Disciplinary authority has not considered the defence raised by the

respondent while imposing minor punishment — Order of punishment

* quashed. [State of M.P. Vs. N.S. Chouhan] (DB)...309

Rifder dar (Ffavor, [Raavr siv sdfiea) B, 7.0, 1966, 1497 16 — o
ity — @ TRa ARt &9 9w, JgIEhe e $F aeEr)
afrerd & e AR ¥ @ el R vw @) Ffdw w9 @ we
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ARRAT W wear & — oy wiRa IRRIFT $ wvg agaie aRenT
3 wenedf gRT 99 A wEE B fEr § T o @ — wmika e snew

aftrefed | (AW, wsa . . a‘raﬁ) : (DB)...309

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 16 —- Show Cause Nofice — Show Cause Notice issued to
the respondent pointin;g out irregularitieé which were alleged to have
béen committed — No separate Charge sheet is required to be issued if
the authority proposes to proceed under Rule 16 — Show Cause Notice
containing charges would amount to charge sheet. [State of M.F. Vs,
N.S. Chouhan] : : ‘ - : (DB). 309

Rifyer war (afavr, ﬁvawa?vm)ﬁw 77, 1955 a7 16
— @rvevr Faren ey — aﬁﬁ%mﬁm?ﬁnﬁmm
gquwaﬁaﬁmwamma?mmﬁﬁmw qeﬁsm?qqaﬁrm
ST AR T Aty wiRtrer) P 16 @ sfofa srdare) warfyd @l
é—wammﬂ?mﬁmﬂami‘qmaﬁ‘tz% ARG g B BHE A
AT (my. wea fy. s, 9lerd) - - (DB)...309

Civil Services (Classification, Control and Appeal) Rules, M P
1966, Rule 20 — Departmeutal Enquiry — Appellant whose parent
department is Forest Department was sent on deputatmn to Rajya Van
Vikas Nigam in the year 1988 which is an independent autonomous
corporatlon —He was repatriated back to the parent department where he
joined after 06.11.1989 — On 08.05.1990, he was charge sheeted by M.D.
of the borrowing Corporation — Held — Rule 20 provides for-provisions

" regarding officers lent to another department — Action by borrowing

department can be taken under Rule 20 only when-an employee i on
deputation — After the employee is repatriated back to parent department,
borrowing department cannot initiate departmental proceedings —
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Borrowing department may transmit the documents to parent department
and may recommend for taking action — Punishment imposed is set aside
'~ Borrowing department may recommend parent department to take
action. [B.L. Satyarthi Vs. State of M.P.] (bB)...26

Rifaer @ar (@&, Fraaor siv sifiea) AT 5.9, 1966, Frrr 20
— Rorfty g — aferefl Rt @ R a7 R 2, 99 sRifegR
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afereifid wRa smrwr — anerar faeTT, o T 9 erfard Bk 9
FFUAT B Uwar] (.o woweff fa. w9, ) (DB)...26

Commercial Tax Act, M.P, 1994 (5 of 1995), Sections 9, 104
and 19(1)(a) — Surcharge —Surcharge payable u/s 10A is nothing but a
tax payable under the Act — It is only one way of enhancement of the
tax— Once the petitioner is permitted composition of tax u/s 19(1)(a),
then no liability to pay any surcharge u/s 10A would arise — Impugned
orders are quashed ~ Petition allowed. [Narmada Transmission Pvt.
Ltd. (M/s.) Vs. State of M.P.] , (DB)...736

TRIfoTH T AR, AH 1994 (1995 BT 5), AT 9, 100 7
19(1)(¢) — Ffre — a7 100 @ ofwsfa 2° R 90 g dfew
It @ Sl 9 w2 - 97 7= W 9 9 T v wET © —
IR AT S =FRT 19 (@) & sAwia s & gy B agafy g 3@
W ORI 10Y & Aaia I afmr aer o= B e T8 Sersr gy
— e s sIPrERT — wifteT w9 | (e grafer gif, @) fa
Y. Y) (DB)...736

Commercial Tax Act, M.P. 1994 (5 of 1995), Item 89 of Schedule
I—Whether PVC pipes used in pumping set can be held as accessories
of the pumps, and if so, whether they are exempted from payment of
Commercial Tax — Held — PVC: pipes are an essential part of the
pumping set and can never be considered as an accessory — Therefore,
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the same are taxable. [Annapurna Industries (M/s.) Vs. Deputy
Commissioner, Commercial Taxes, Indore] ' (DB)...600

T v Afad, 9.0, 1994 (1995 &7 5). sq=wT I &7 97 89
. — 7 ufthw A ¥ gged N UEY B TU F GEES ITET $ WY
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e a8 o) AT | el feEiw (1) f. 5 shww, saifaa
2w, 3) (DB)...600

Companies Act (1 of 1956), Section 446(2) — Civil Suit —
Competency. of Civil Court — Liquidation proceedings pending —
Jurisdiction of Civil Court vis-a-vis Company Judge is not ousted by
the provisions of Companies Act— State of M.P. in another Civil suit
sought for declaration and recovery of possession against official
liquidator which was dismissed on the ground of non-maintainability in
absence of leave of the Company Court — Said order has attained
finality — Declaration to the effect that property in dispute belongs to
company under liquidation has attained finality — Dismissal of
application for permission u/s 446(2) of the Act does not suffer from
any perversity or illegality or arbitrariness — Appeal dismissed. [Satya
Narayan Vs. M/s. Jiyajeerao Cotton Mills Ltd.] (DB)...243

T FFRT (1956 T 1) T 446(2) — Rifaa @1g — Rifae
TTTg @ weagar — QuuA edardl Wi — S aftifay @ 9ueE,
Folt oe @ e @ fafra e 3 aleRar B s@T 9 s —
7. wog 3 o fafie arg ¥ vrad e & favg wwl 91 gt SR
gt TrE), o el ATad @ aegEfa @ se ¥ smiweiiEar @
IR TR e A Ty — S9a AR o ARer 9T g3 — 39 999
N =iwwr 5 fafaa woie wams @ asfe sw 31 2, 31 Sfawan
g% — ot ¥ arr 446(2) @ Siavw sgAln @ AWGET W)
wifkefl, frfl fdwar ar adewr @ T @ IR@ T - adfi|
wiR9 | (T TRt 4L 3. Rafie sieT frew fa) (DB)...243

Constitution — Article 14 & 16 — Intervention applications —
Intervenors who are wait list candidates have filed applications after
the lapse of more than 1% years on expiry of the validity period —
They have also not filed petition seeking appointment —Intervention
is merit less — They are not entitled to any relief. [Ankita Bohare (Dr.)
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VI ~ AT 14 T 16 — FEAT B I — weAdUwal, st
udhiar et A seff &, % fRer= sl wi B9 @ 1% 9 @ e
wwﬁ%mmu@ﬁﬁ—aﬁ'ﬁﬁgﬁa%@m
Fﬁ-uﬁaaﬁaﬁ~ﬂm¥q?ﬁhﬁm%—ﬁﬁwﬁaﬁaﬁ$waﬁl
(@frar aler (7)) (sheh) fa. . wRers wiffe wiiem) ...379

Constitution — Article 14 & 16 — Negation of Chance of
Prontotion — Chances of promotion are not conditions of Service, but
negation of even the chance of promotion certainly amounts to variation
in the conditions of service It amounts to infractions of Articles 14
and 16 of Constitution of India. [Panchraj Tiwari Vs. MLP. State
Electricity. Board). ' (SC)...281

WRETT — Jge8T 14 T 16 — y3i=If7 FF GG B FIRT WA
— TR B WA dar B wd qd, Wy vei=fy @ W o 6
TRRT ST 91 wral ¥ uRadT & ife ¥ fiftae w1 @ amar @ - uw
ARG & Wies 3 sgeeT 14 9 16 & =RSTOT 3 e 7 amar 2
([Toerer Rt f. vl Re safe i o) ~ (8C)...281

Constitution — Article 14- & 16 — Termination — Petitioner’s
candidature for appointment was rejected due to not having teaching
experience of 10 years although she was having experience of 9 years
6 months and 20 days - She was appointed in terms of order passed
by Hon’ble High Court provisionally — Subsequently as petition was
dismissed W.A. was preferred but without awaiting the order of Division
Bench, she was terminated — Held — Since she has been found eligible
for appointment on possessing the alternative qualification by the
Selection Committee of PSC, therefore, after recommendation of PSC,
she was appointed by the State Government subject to final outcome
of W.P. which though was dismissed but W.A. was allowed —Therefore,
termination of the petitioner during the pendency of W.A. is
unsustainable — Hence, quashed. [Ankita Bohare (Dr.) (Mrs.) Vs. M.P.
Public Service Commission] ...379

TRErT — G 14 7 16 — WA wWlT — 10 9§ FSATT T
I 7€ B @ IR Prgfea g arh A awbfon adier @ T,
gufl, 99 9 9f 6 WE AN 20 R w1 IqwE o1 — 9 AT v
EATET G ARG AW F anpuer § sfaw wu @ Prga fear w
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— g, qfe afaer wie @ 7= of, Re adfia vwa @1 ™ "y
s "fle @ sy @1 ydiar 52 e sua) dur eww @Y 0y —
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Uoq WER G 39 Re aifaer @ ol Fofa @ s fgea fBear T,
warfy Re wifsr @R B T weg Re ada w1 ¢ off — gafd
Re afle @ <fag w7 @ v o) o 9 wnla, sw =5 gy
Td — s afrafsat @fear ste (1) () fa. ol ofes afds
wHRE) - ..379

Constitution —Article 14 & 16 — W.PNo. 6294/2011 — Petitioner
participated in the selection process and not found place in the merit

" list - In absence of any allegation of bias and malice against the
. Selection Committee, interference in the facts is not warranted, same

is dismissed —Intervention application filed in W.P.No. 4086/2011 is

" “also dismissed. [Ankita Bohare (Dr.) (Mrs.) Vs. M.P. Public Service

Commission] 379

GIRET — AT 14 T 16 — R TFIHT . 6294,/2011 — TH A
794 ufsar F frem faar i AR fave ¥ = 1 o1 wer — =39+

. utify & fywg, qatye ar gaier @ aftieaml o aguftefe 3 qar &

TWEY @ AaeHaT F€l, 99 & @id fvar - Re afasr
F. 4086/2011 W TR fvar w1 wewEly @1 AdwAen H @R fear
T @Efear qis (S1.) (hadl) fa. ). ofies affa sfie=) ...379

Constitution — Article 19(1)(g) & Petroleum Act (30 of 1934),
Section 3 & Petroleum Rules, 2002, Rules 144, 149 — Establishment

" of retail outlets by the Qil Company — NOC have been granted by

various concerned department — Denial of NOC by NHAI based upon
the guidelines — Held — Guidelines framed by the Indian Road Congress
are not mandatory they have no statutory force — Therefore, a retail
outlet can be established within the distance of 1000 meter of the
existing fuel station — So, far as the toll plaza is concerned same is not
in existence — Denial of establishment of retail outlets and denial of
NOC to Indian Oil Corporation Ltd. ameunting to violation of
Fundamental Rights guaranteed under Article 19(1)(g) of the
Constitution — Impugned order is set-aside. [Saroj Bhatia (Smt.) Vs.
Indian Oil Corporation Litd.] ] ...98

GiaErT — ag=Pe  19(7)() vT gatforrr sfefrgT (1934 &1 30),
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8T 3 ¥F Ugierad (ram, 2002, 907 144, 149 — da S9N aRT WawT
faspa w==t 3 wemuar — i Welte faumr g s wAT W o
P 13 — wrgagard. gRT aATaRg gar um @ g, Rt w
I — afffEfRa - ardw 9se @ity gm frfaa fran-Ada
IAIF e @, 4 S T 7l e — o, fres= dgia 1u /@ 1000
Hlex # 8t R wa g fawa S g fear o1 9ear € - wEr 9
Ffi-alat &1 Wdg 2, 97 aRaw ¥ T @ — IRET avaa wralem
fafits ot gaw fawy 3= 3 AT TESY S W@ aETaRa gAr
T TR B ARG © agT 19(1)EN) @ Fwia ywarHa yeem
ARERT T Sedwa 3 Fife ¥ amar & — g sy s (@xiw
arfear (sfrorhl) fa. sReus aifga dRoe= f) ...98

Constitution —Article 21 — Fair Trial — Charge sheet filed before
the Sessions Court — Trial is not vitiated unless and until it has caused
prejudice to the accused. [Mohd. Juned Vs. State of M.P.] ...484

I — BT 21 — SFIT [T — WA ATEd @ WA AR
9 U forar T — farer g T g o9 oo sed e
gfose uae wifa =) giar) (@ waT A 9. o) ...484

Constitution — Article 226 — Contract — Judicial Review — High
Court in exercise of power under Article 226 would not normally grant
the relief of specific performance of contract. [Sri Ram Builders Vs.
State of M.P.] (8C)...1

VT — §gePT 226 — WRART — “fye gyadalsT — Sea
e HAEE8E 226 B Fana AR BT UHIT TG €Y QAT WiaET
@ fafifde @ &1 aqaty ysE T R 5w fiesd fiL ww
o) ' (SC)...1

Constitution — Article 226 — Delay — Claim of Petitioner
rejected in the year 2010 — Petitioner approached the court thereafter
~ Prior to rejection of her claim she was not having any cause of action
— There is no delay or latches. [Keshar Bai (Smt.) Vs. Western
Coalfields Ltd.] ...328

TIAErT — Jgwpq 226 — Ao — WA &I <@r 99 2090 ¥
FEFR fpar 71 — aorwEn = <Ay $ aud o ¢ - sue e
B |l @ qd I9a v BiY arc sRoT T o1 — BiY faws ar adan
el (PR a1d () f1 dwed sravieey ) ...328
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Constitution — Article 226 — Non-joinder of 22 applicants, who
besides respondent No. 3, had not been granted lease — Held — Non-

joinder of those 22 person is of no consequence. [Ultratech Cement
Ltd. Vs. State of M.P.] (DB)...123

TIErT — JBT 226 — 22 IRTHT o FHAST g gRdl .
3 @ afaRea ueer g & fear v - afifeEifRa — 7 22 =faar
BT FAATE gAEe 2] (weges Witw fa. fa. 1y, wsaj(DB)...123

Constitution — Article 226 - Recommendations of Selection
Committee — Malafides — Scope of Judicial Review — Merely because
there was some delay in communication of decision would not prove
malafide or malice in Iaw — Judicial Review is limited only to the decision
making process and does not extend the merits of the decision taken.’
[Bharat Petroleum Corporation Ltd. Vs. Laxman Chouhan] (DB)...571

FRerT — Jq=B7 226 — 4T AT B FTIEY — FEIUT —
mfys gafdaied ) afta — a3 zufad & frofa 9 Sqan.9 €9
faeia gam o, O faftr sfaefa sarem ar fagw wifaa =€ st — <ofas
gAffeies daa frofy 3 ufear a@ Wi @ st G2 & Frfa 3
oRIYl B gfad T Fwar| (WRa igifaas sRoReE fa fa aeer

fnﬁ%ﬁ) : (DB)...571

Constitution — Article 226 — Recommendations of Selection
Committee — Tied Up Volumes — Affidavits of residents of close vicinity
cannot be considered for assessment with regard to tied up volume to
which the capability to generate business. [Bharat Petroleum
Corporation Ltd. Vs. Laxman Chouhan] (DB)...571

GRET — JgBT 226 — TI7 AT T JIAAY — Gag gRAIOT
— HRIAR o3 B gaar @ fauiver 2g, wag R » fad smaare &
g9 & Prafya’ @ g w=t o far & 98 faar oo owsar) (HRa
ﬁaiﬁ“-mwamqﬁmﬁﬁ fa. asror ﬁ’a’rrr) - (DB)...571

Constitution — Article 226 & 227 — Maintainability — Petitioner
challenged validity of recommendations of State Govt. in favour of
respondent No. 3 without assailing order executing mining lease in his
favour by State Govt. — W.P. cannot be held to be not maintainable in
absence of challenge to consequential order passed'by State Govt. in
granting lease to respondent No. 3. [Ultratech Cement Ltd. Vs. State
of M.P.] . . _ (DB)...123
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W1 — ggeBT 226 T 227 — WIHTar — A X IS WHER BT
Tl % 3 B va ¥ @9 ueE P w9 @ oty B gAY R R
SHEG YE A I IWRER B agaas 3 dawm w gad f — geaodf 3. 3
Pl Ul SN FF ¥ U5y WK gRT TG fRd T aRwRe sy @t
A & s ¥ aw afReiRa 7€ frar w7 wwar fy Re aifreT vy
=l 21 (Eenes Wit fa. &1 19, =) . (DB)...123

Constitution — Article 226 & 227 — Territorial Jurisdiction —
Respondent No. 3 has raised objection with regard to territorial
jurisdiction of M.P. High Court — Land in question over which mining
rights are being claimed is situated within territorial jurisdiction of ML.P.
High Court at Jabalpur — Similarly, order has been passed by State
Govt. within territorial jurisdiction of M.P. High Court at J abalpur -
Thus, part of cause of action has arisen within territorial jurisdiction
of MLP. High Court at Jabalpur. [Ultratech Cement Ltd. Vs. State of
M.P.] ' (DB)...123

GRIEIT —~ AT 226 T 227 — AT aRBIRar — werff . 3 ¥ 7,
9. ST AR 9 @ afteiRar # Wam ¥ amety sorn @ — wera Aqfy
mwwaﬁmﬁaﬂmﬁmw?,aﬁqﬂ.wwm$
= AftreRar @ Hiax Rem @ — o9 TR @ W WER §RT 7Y, v
[T FEAR B A afteRar 3 M ek aRke BT R — o
qE BT BT fevar 4.9, 9= ~Eed swaqR 31 a8 afeRar § iy
SO g ¥ | (arenew e fa fa au wiew) (DB)...123

Constitution — Article 227 - During the course of final
argument, the court directed plaintiffs/respondents to supply some
better particulars — Although neither party has requested the trial court
to call any better particulars — Held — Plaintiffs are sole dominus litus
of their litigation and without their request, they could not be insisted
by the court to amend the pleadings or to supply better particulars —
There wasno occasion with the trial court to call the better particulars
at the stage of final hearing — Petition is allowed. [Akbar Khan Vs.
Smt. Krishna Devi (Dead) Through L.Rs.] w342

Wi — ggepy 227 — WM aF @ <R =ATEHTAO" A
TrrrT /g & PeRm fear 5 9 deov Rfvfesr v ¢ -
Tafy frdll geeR 3 dear Rftfer gam? s g frawor =T @
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T deaR Rt vo v @ fav wEEg gR7 99 w Wik T8 srar
T 9&dr — JAfaT gaard @ uww W s fafifear gas o1 fawo
NEATAT $ 919 $ig AG9Y 7E7 o1 — Fqifae w9y (eax @ A s
o ¥ (ffren) g1 fafte afift) : w342

Constitution — Article 243Q, Municipal Corporation Act, M.P.
(23 0f 1956), Section 405, Municipalities Act, M.P. (37 of 1961), Section
5-A — Consideration of objection by Governor — Whether he has to act
on aid or advise of Council of Ministers or has to exercise discretion
on his own — Held—It is for Governor to consider the objections as he
deem fit — Final decision to accept or reject objections must be that of
Governor — However, he is not precluded from requisitioning aid and
advise of Council of Ministers — Review petition dismissed. [State of
M.P. through Secretary, Urban Admn:ustratlon & Development Deptt.
Vs. Abhmesh Mahore] ) (DB)...754

: © wfaErT — ey 243Q Tavgifere FrT sfgfaaa, au. (1956 &7
23) T 405, TNGHGHT I 7T (1961 &T 37), GRT 5-¢ —
Wmmﬁvwﬁw g1 99 9= aRyg N werEr @ gl
wﬂmﬁmﬁﬂ%awﬁmmﬁﬂmmumwm
_gtar @ — aftfaaiRa — 9% ovaara @ ) @ 5 ag angY &t fEr
'@, T fo 9 ofia Wi — angul B R S @7 JuTT IR
&1 @1 Afnt e awaure &1 9 g9 afey — afry, gg o= wRug )
el g Rl aerd - @ gaila a8 -~ gafd@e afier @l
(9. w7 gRT dwed), adT efifrg e v s&@amw fudd= fa
afrw 7ER) _ (DB)...754

Contract Act (9 of 1872), Section 28, Criminal Procedure Code,
1973-(2 of 1974), Sections 125 & 127 — Order granting maintenance
was set-aside by revisional court on the ground that lump-sum
maintenance was granted by Lok-Adalat under an agreement entered

into between the parties — Held — As per Section 28 of the Contract |

Act the condition. that the applicant could not ask for further
maintenance was violative to the provision of Section 127 of the Cr.P.C.
— Therefore, that portion of the contract was void. [Leela Bai Vs.
Ganpati] . ...501

wiAaT IRy (1672 @7 9) T 26, TUS WESAT WAL 1973 (1974
BT 2), FIOTY 125 T 127 — FROTAIET YS9 1 @ AR D TR0 AT
F 39 3TER WX AR far 1 % ggerl @ 7= 5 1 SR @ sfavq
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AlS JTTAd FIRT TS Ao u<r faar @ — sfifeiRa — wfaer
AR ¥ aRT 28 B AR, ¥F T 5 AASE ATt AROTGINorT Y AT T
B GHAT, LU, D GRT 127 & IUSH T Jeaud AT — I Afar o1 98
e I o) (efar ard fa. womfa) ...501

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 77,
Co-Operative Tribunal — Constitution — A former Judge as Chairman
or Ex-District Judge — One of two members has to be person not below
rank of Joint Registrar and other person connected with Co-operative
movement or advocate —Provision is not unconstitutional. [Satya Pal
Anand Vs. State of MLP.] (8C)...288

. weaIt whargel IR 7A 1960. (1961 BT 17), €I 77, WEPI

SIfEFYT — YO — AW B TT A UF @Y o1 A7 O Roaar =grawEhT -
g A ¥ ve wew WgEd WRgR 91 ug 4ol 9 Fra ug ol 3 7 8t eiw
= =fad, HeeN ATqId= & ST BT a1y ar sffvraadr = =@y —
Sy aidanfe w9 | (Fud aFg fA. A usw) (SC)...288

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section
77(3)(b), Co-operative Tribunal — Appointment of Chairman and
Members — To be through Public Service Commission in consultation
with High Court. [Satya Pal Anand Vs. State of M.P.] - (8C)...288

"I wigrge’ aferfaa, 7.3 1960 (1961 &7 17), ST 77(3)(d}),
YEHIY aiferaer] — aregsr vF wewdl @1 Frgfaa — s=a =maey & el
¥ di® 94T I gRT| (Uoura o . 9.9, wew) (SC)...288

Court Fees Act (7 of 1870}, Section 35 — Suit for possession —
" Claimed exemption from payment of Court Fees under notification
dated 01.04.1983, being a member of weaker section of society —
Whether separate application under Order 33 Rule 1 of C.P.C. is
required to be filed — Held — Since the respondent was not seeking
permission to sue as an indigent person but was claiming benefit of
exemption granted under notification dated 01.04.1983, he is required
to make such a declaration in the plaint — There is no provision in the
Court Fees Act for making a separate application — Court is required
to conduct a limited enquiry to conclude as to whether the said
exemption is admissible to the plaintiff or not. [Mohd. Sadik Vs.
Khursheed Ahmed] .35

AT BT I3 (1870 &7 7), &NT 35 — Heol @& fo1y 919 —

ot
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- @ fay =amaray @ ifa i o anifie @ 5 99w g o) $ oAy

gt I 7€ | (e wifys fa. Efe amas) .35

Criminal Procedure Code, 1973 (2 of 1974}, Section 24 — Special
Prosecutor — Court granted permission to two counsels to assist Public
Prosecutor — Complainant cannot seek mandamus that his private

counsels be appointed as Special Public Prosecutor. [Manoj Mishra
Vs. State of M.P.] ' .96

TUE Ghbar Wiear, 1973 (1974 &7 2), ivT 24 — fdeiw sfaraiore —
ate afmEes @ g @ far e 3 9 st w1 sgata
gaTT @) — Rrermeal au ol adiat ot fieliy gt afties @ vy
¥ fagfya @ fay waRy #1 air o FR g@ar] (@ e f4 2
5Y) . .96

Criminal Procedure Code, 1973 (2 of 1974), Section 27 —

_Recovery of Weapon - Katar is alleged to have been recovered from

an open place and everybody had access to the site — Blood group
could not be ascertained — Recovery unreliable. [Ritesh Vs. State of
M.P.] : (DB) .218

gUg gfpar diedr, 1973 (1974 &7 2), arr 27 — W #F AR
— Fftefg 7 @ Per 9 AT g wre /@ B E AN 9% 0T wHt
@ T gar o1 — 9w g @ ghEa 58 fear s wer — et
Ffgaea | (Gdw 4. 7.9, I99) (DB)...218

Criminal Procedure Code, 1973 (2 of 1974), Sections 125 &
127 —Maintenance — Since the agreement took place contrary to the
statutory provision contained u/s 127 of the Cr.P.C., applicant can file
application seeking maintenance — Impugned order suffers from
illegality and perversity therefore same is set-aside and order passed
by Trial court is restored. [Leela Bai Vs. Ganpati] .. 501

TUS gHgT WiRdT, 1973 (1974 BT 2), GARIY 125 T 127 — FeT997
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~ qfe T B arT 127 B Falw salfe s 9wy @ vl aIx
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IRy adaan AR fardwar @ oRm, oa: 9w ot srured fyar TR Sl
farer =mare gy wiRe f@d 1@ adw & g WWWl
(ehar a1 fa. womafa) ..501

Criminal Procedure Code, 1973 (2 of 1974), Sections 125 & 127 —
See —Contract Act, 1872, Section 28 [Leela Bai Vs. Ganpati] ...301

TUS FiHAT HIEar, 1973 (1974 FT 2), GRIY 125 T 127 — @& —
wfagr sferfrya, 1872, ST 28 (cfrar a1 fa. <romufi) ..501

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) —
Order u/s 156(3) was issued 3 years back and charge-sheet has also
been filed — Order u/s 156(3) of Cr.P.C. cannot be challenged after
three years. [Sheikh Ismail Vs. State of M. P.] : ..789

Tvs AT WIRGT, 1973 (1974 BT 2), T 156(3) — ©IRT 156(3) &
Fwid 3 oo qFf aRw W fFar T gd amiv—u A wega A T
— SuM. B gRT 156(3) ¥ Fwiad Ay a3 af yva gt 9 @
o1 Bl (e somEa fa wy. wea) ...789

Criminal Procedure Code, 1973 (2 of 1974), Section 156(3) —
Triable by Court of Sessions — Magistrate has power u/s 156(3) to
issue direction for registration of F.LLR. and investigation. [Sheikh
Ismail Vs. State of M.P.] ...789

§0% FHAT GI3al, 1973 (1974 BT 2), 6T 156(3) — W ~AT9TerT
ETeT [anefiy — ar1 156 (3) @ Javia AfARgT @ UNr werd AT
IRET dollag =% vd o @ ol R 29 @) uiw 2 (@
e f4. 7.9, 3ew) _ ...789

Criminal Procedure Code, 1973 (2 of 1974), Section 228 — See —
Penal Code, 1860, Sections 467, 468 [Sheikh Ismail Vs, State of M.P.] ...789

qUS HlHAT GIETT, 1973 (1974 #7 2), 6T 228 — 3@ — Tv% wWidl,
1860, SIVIV 467, 468 (A& ToNgd fa. 7.9, 31w) ...789

Criminal Procedure Code, 1973 (2 of 1974), Section 319 —
Summoning of additional accused — Sessions Court can issue summons
on the basis of records transmitted to him as a result of the committal
order passed by Magistrate. [Jashvant Rathore Vs. State of M.P.] ...257

(O]



INDEX 235
Fos gfFar afear, 1973 (1974 &7 2), GRT 319 — JlfaRFT Ffrgaa
# a7 fFar o7 — aferede g/ wilka gudd andw @ aRvmaey

I A9 T afddEl’ @ AR W) YA AT G oR @Y 9ad) 2 |
(Saa etk fA. 7.y, <) _ ..257

Criminal Procedure Code, 1973 (2 of 1974), Sections 321, 482
— Withdrawal of criminal case — On the application filed by prosecution
agency, trial Court permitted the withdrawal of criminal case —
Revisional Court observed that the applicant and non-applicant are
real brother and civil case is pending between them and found that no
irregularity was committed by learned Magistrate — Held — There is
nothing on record to show that learned Magistrate exercised the
jurisdiction erroneously —In the instant case civil litigation is already
pending — Question of ownership and possession can only be decided
by the civil court — No case is made out for interfering in the order.
[Dengar Singh Rathore Vs. State of M.P,] ' 277

JUS UIFAT Wiear, 1973 (1974 &7 2), €I 321, 482 — JTIT
g#err #1 arw forar o — afrae Yo g1 gegd R e 1),
Frarer =marad 3 sraafrs gsor w1 9w dF 9 agafa f — gEdaor
<A 7 qg Wit fFar e ades d ades 9 9 2 w9 9 e
wen fufae arg wfag @ alv 9 9 f» fagm afrde 3 o afrafimar
FIRa 78 @1 — AfffEiRT — afea w gy . T8 o g8 <wiar 8@
fe faem aforge 3 aftreRar &1 gRyef gatw faar @ — adfam govor
7 fifde T usad W dfaa @ — wifveg v9 aeet @7 3T d9a Rufaa
=rarad feffa o) woar € — IRy ¥ sway ¢ fad yovor T8 T
(i e weik fa. 7.9, w=a) _ .277

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401, Limitation Act (36 of 1963), Section 5 — Condonation of delay —
Criminal appeal against conviction was dismissed after dismissing
application for condonation of delay —Delay was of only six days and
the ground on which the delay was caused was also sufficiently explained
by medical certificate and supported by his own affidavit — If the
petitioner/ accused is able to establish that he has a prima facie case
for acquittal in appeal, the appeal ought not to be thrown out on the
technical grounds —It is always better to dispose of the case on merits
rather than to dismiss the same on technical grounds — No hardship
would be caused to. the State if an application is allowed and an
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opportunity is given to the accused/petitioner who is undergoing
sentence to put-forth his case before the higher court for re-appreciation
of evidence — Delay of six days in filing the criminal appeal is condoned
—Revision allowed. [Arjun Namdeo Vs. State of M.P.] ... 476

TUS Uikar GfRar 1973 (1974 & 2) gI¢ 397 T 401, ufediar
AT (1963 #7 36), arr 5 — 39 @ fory 7wt — faasa & fag w9 Bq
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U [P og AT U0 W@ & A9 faar omar @ — qifvss adia
Ud B A ©: o & faema wrw fear war — gEdar A9z (el rRe
fa. wy. <) ...476

) Criminal Procedure Code, 1973 (2 of 1974), Sections 437, 438
& 439 — Bail — Power conferred u/s 438 is not ordinarily resorted to
like the power u/s 439 & 437 of Cr.P.C. [Praveen Dubey Vs.
Ravishankar] ...518

705 WiHAT Giear 1973 (1974 T 2) GRIY 437, 438 T 439 —
THFTT — TUH. ) HRT 430 U4 437 & Ad0d YIAd & HHE, ©RT 438

P Fwia g afad o1 WrERerd: sqerd @) T s wwar| (gdor g1

fa. <fyoraR) ' ...518

Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory bail — Parameters and principles to grant bail under
section 438 and 439 are different — However grant of bail u/s 439 Cr.P.C.
to co-accused would not lead to accept material change in the
circumstances to other co-accused persons — Hence it does not make
a ground to allow repeat bail application u/s 438 Cr.P.C. — Held —
Petition allowed — Bail granted to non-applicant No. 1 and 2 on repeat
bail application by impugned order,- set aside. [Praveen Dubey Vs.
Ravishankar] ...518

o
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TUT Ulbar Wiear, 1973 (1974 #T 2). &NT 438 — I FO9r7T —
HINT 438 Ud 9RT 439 @ Iiia SHA 9IA Fe @ fad Amuess Sk
frgia fr=1 & - g we—afige & gy 439 A4, & Aaild wEmd
gae 5t W ¥ o ws—lgawnr @ fad aRRufar 4 aifas
ageld i WIHR $39 B gRen @ B 91 9B — I "RT 438 .
U¥. @ FOA THET BT GG AoX S BT AR &l T ol —
afiPraiRa — afuer Aoy — Imefia sk gRT FHEEE $.1 9 2 &1
MA@ YREET W UEH @1 1Y e, dured | (gdor g9 fa
SIERIETY ...518

Criminal Procedure Code, 1973 (2 of 1974), Sections 438 &
439, Penal Code (45 of 1860), Sections 306 & 34 — Anticipatory bail —
Special power of High Court or court of session regarding bail — Grant
of subsequent anticipatory bail by the Additional Sessions Judge was
beyond her competence after rejection of the application of the accused
person by the High Court as there was no substantial change in the
facts and circumstances — Such power exercised by A.S.J. amounts to
abuse of powers of the court, which cannot be sustained in law. [Praveen
Dubey Vs. Ravishankar] ...518

gve. ¥fHar afear, 1973 (1974 BT 2), GIRIY 438 T 439, v @lear
(1860 @7 45), TITY 306 T 34 — YT WHITT — TG B GIT 4 v
SrAT AT GF AT B @y ufew — S=a e gy At
3 IdTIud @ RdeR {5 9 @y afafe w3 =i g
qeEad] AfiT ST 9S B ST SHST aeaT € R o1, Safs qeat
sty gRfterfral & #1d We@ sgam@ & g3 o — aAfaRed w=

- NTATEfE FT 9w WA @1 9A, e 31 wufEaal’ $1 gwediT ey

Fife ¥ amar 2, Rt Al sfada sraw 1 @ o awan) (@dor g3
<Frermv) ...518

Criminal Procedure Code, 1973 (2 of 1974), Section 439 —
Conditions for granting bail — Held — While granting bail the Courts
will keep in mind the need for liberal interpretation in areas of social
justice, individunal freedom and indigent’s rights, and the accused can
be released on his own bond, with or without sureties — When sureties
should be demanded and what sum should be insisted on are dependent
on variables — Condition imposed by ASJ for two local sureties through

Rin Pustika in which previously no bail was furnished is modified.

[Omkar Vs. State of M.P.] ...803
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TS HIFIT GIedl, 1973 (1974 BT 2), SRT 439 — FHFT AT 07
Fg 7rd" — afafiafRe — s wem oxd e e, e |
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1 W =g v frah wid w Wik Rar s A aw aRadsehear
w® v 2 — afifRe w3 =mme g o gfas, Rt qd F ®iE
ST 9¥A el ®1 ¥ B, % §R1 § ey seeaeRt @ aftrifua
F1 T wd SuiaRa @1 T (@ver fa 1y, ) ...803

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — Grant
of bail — Earlier rejection of bail is not conclusive adjudication as
prior rejection is no bar to consideration of subsequent bail application
— Court will'not be within its competence to bar consideration of a
subsequent bail application which may be necessitated on account of
subsequent events and developments — Circumstances may change and
a person earlier found not entitled to be released on bail, may
subsequently become so entitled due to those changed circumstances
—Repeat bail application allowed. [Tikku @ Pushpesh Khare Vs. State
of M.P.] : ...800

TUE AT WiRdT, 1973 (1974 T 2), HIT 439 —THTT TV B}
9T — S B qd A aiET fear Wi Sifim ot ) aatife
qda: aeflgfr @ weared! o amde @1 fmwer affa @t star @
— TEEEd! ST @ AdeT o fERer afvia e @ ol =rme @
weAar wgl g, SifE vermad! aemd oy wrfet @ wRr eraraw
# wow ¥ ~ SRR 7w wedl @ aix foedt wfa ot gl ¥ s
W BT oM § fd swar 7€ wrn T W, 9% qegvaE oF 9ol g%
RRfal & oRY gwar 9 oW & — A BT g AT wo |
(ferm, 9w godw =R fa. w1y, =) ...800

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of anticipatory bail —Sought on the ground that the offence
punishable u/s 368 of LP.C. is made out against the accused who helped
the other co-accused persons for abducting the minor prosecutrix and has
also provided shelter—Held - Since nothing has been pointed out to indicate
any adversity regarding subsequent misconduct of the accused — There is
also no violation of terms of order granting anticipatory bail — Cancellation
of anticipatory bail is not justified — Application is dismissed. [Ashok Singh
Vs. State of MLP.] : ...532
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IUS UIHAT Giear 1973 (1974 BT 2), ST 439 (2) — 7 SHr
vqg% P O — 39 AER W) el 47 6 afged @ foeg . @Y aRr
368 T FHavia JSIT AW 991 2 R sevase afratet @ saeeor &
AT D1 A8 B 4§ 92 5g AN s fFar — afafiaifa — Jfe
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o A T8 Tk w2 — afisy e e P W @ sy @ wat
@7 Seaed H TE g @ — Ifim worea @ v]e fer s _mafia ad
— e @) (Eie R fa. 1u. wea) ...532

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of bail — Accused committed murder of complainant after
his release on bail — Accused misused the bail — Bail liable to be
cancelled — Accused directed to surrender. [Vlkash Raghuvanshi Vs,

State of M.P.] -.-268

FUE WhHar Giear, 1973 (1974 .37 2) ST 439(2) — WHITT &7
frdlaver — afigad 4 oA W) 8e @ 9% Rieaedl €1 g 91 —
AfgFT ¥ W B gewEhT fRT — e PR R WM g —
afrgaa & wadvr o P R mar) Rew wgaed f w5y wsw)...268

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of bail — Locus Standi — Any member of public whether
he belongs to any particular profession or otherwise can move High
Court to remind it of the need to exercise its power suo motu. [Vikash
Raghuvanshi Vs. State of M.P.} ...268

TUT UIHAT Q3T 1973 (1974 BT 2), ST 439(2) — WHAAd &7
favedioee — ga wri #r e — 9 W $T B e ae fed
faf¥re craamg @ 81 a1 s B, STa TEd 3 WHE W 10§ Sud)
wﬁaﬁuuﬁaﬁmmwwma?mmm%‘l (ﬁ?ﬂ'ﬂ
gaed fa. 9.9, =a) ..268

Criminal Procedure Code, 1973 (2 of 1974), Section 457 — See
— Mineral (Prevention of Illegal Mining, Transportation and Storage)
Rules, MP 2006, Rule 18 [Ruaab Ahmed Vs. State of MLP.] ...796

. §UF JEEAT GIeal, 1973 (1974 BT 2), ANT 457 — ¥@ — @fyor
(e @7, IRTET a=r TSI farevy) g, 9.4, 2006, Fraw 18 (GaTe
ssag fa. .9, row) ... 796

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Grant
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of Police remand — Order granting police remand is challenged on the
ground that the same can be granted for 15 days and after the lapse of
first 15 days police remand can not be granted — Held — Since the
applicants were earlier in custody for another crime and the
investigating officer could not get their custody for investigating the
present crime, as such no irregularity has been committed by learned
Special Judge in permitting their police custody for investigation.
[Premsukh Vs. State of ML.P.] «.273

T8 UIpaT wiear, 1973 (1974 @7 2), avr 482 — Yforw Rwurs @t
Foret — gfere Rars A9z fad o @ sy 91 39 maR w gAldy &
s 5 99 15 e @ ferg Wi faar o vt @ &y vew 15 R =g
gl o @ uzrEma gfaw Rare Ao € fvar o wear — aftfEiRa -
qfr smdgsor gf ¥ o e 3y afrem ¥ o iy adwe awe @
Y Y AV ARTF B S ABREAT T Prar 99), 39 FROT WrH
" vg el gfaw aftrer A9y v 4 fageE @y < grr s
afrafaar 78 o1a &1 W 21 @wge b 9w, o) 273

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code (45 of 1860), Section 420 — Cheating — Respondent no. 1 & 2
entered into an agreement to sell the land in question and received
Rs. 50 lacs by way of advance — Respondent no. 1 & 2 took permission
from Municipal Corporation to construct a Club House showing land
in question as open land and to be used for parking purposes — After
the complaint was filed, the land in question was sold to another person
—Held —As number of disputed questions of fact are there, High Court
was not right in quashing the proceedings — Trial Court directed to
proceed. [Ashfag Ahmed Quereshi Vs. Namrata Chopra] (S8C)...537

§US Ylmar Hledl, 1973 (1974 &T 2). &INT 482, &S Wlodl (1860
T 45), 8T 420 — B — Ucwdl &.1 9 2 F v AfH @ A w1 =R
frar aix afrs @ §u ¥ 5. 50 o gray fod — weweff . 1 7 2
TRUIfa® o X waq sred @ i °g a9 Teia gy sgafa < 5
yTE qf gl qf @ o wfdw 9 ygtem dq swwiv & s -
Rrera v&ga 5 st @ veaw gvra qfr ow e ot fea 9 o
— affafRa — dwur fa aeat @ of faarfya a9 @, 9=a = g/
srfard) afrEfea 91 s sfaa Y o — faarer e B srfard
ait e @ fod FRRW fvar | (ewe sEe o AL sman
atusT) (SC)...537
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashment of Proceedings — Applicant facing trial however, except
the final report and F.L.R. no other document is available with Trial
Court — Documents are also not available with prosecution — Charge
sheet was filed in the year 1981 - Applicant aged about 67 years — As
there is no material against the applicant to connect with the offence,
proceedings are quashed. [Randhir Singh Vs. State of MLP.] ...514

§US TIHAT GIedl, 1973 (1974 BT 2). ST 482 — Hrlare! afrafey
BT o — HAE® AR FT ARET Y 6T & feeg oaftm ufideT w§
o qaa1 Ruid & afuRea @1 o Wk fare <maray € auer
e Tl — e @ 9w A gwndw Sudsr 6 - ARy g gy
1981 A UECA AT AT AT — AATF B 97 B 67 A — FFF AW
T G AATT B WAg oV @ 9 9ae freg ol 9mur A,
sl strEfsa o 1Y) (iR Riw fa wy. o) ..514

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - See
— Penal Code, 1860, Sections 420, 467, 468 [Usha Ajay Singh (Smt.)
Vs. Shri J.L. Mishra] _ ..260

TU8 glHar afedr, 1973 (1974 &7 2) &NT 482 — 7@ — gvs
alear, 1860, GRS 420, 467, 468 (SN www fyw (=) f4. o st
fors) .. 200

Criminal Procedure Code, 1973 (2 of 1974), Chapter XXXIII —
Provisions as to Bail and Bonds — Sections 438, 439 and 439(2) —
Cancellation of Bail — Power conferred u/s 439(2) can be used against
a person who has been released u/s 438. [Praveen Dubey Vs,
Ravishankar] ' ...518

5vs 7fHar wiear, 1973 (1974 &7 2), Ieqry XXX — i siiv
TF9q & GIT T GUTG — G 438, 439 T 439(2) — GHIAT - BT
freedlaerr — a7 439(2) © Waifq ueed vfd &1 94T 99 @iy @
e fvar w1 wavar 2 I ORT 438 @ sraefa god fear war @1 (gdoT
g3 fa. M) ...518

Development Authority Services (Officers and Servants)
Recruitment Rules, M.F,, 1987 — Rule 55 — Suspension — Criminal
charge — Petitioner placed under suspension on the ground of
registration of criminal case for disproportionate assets — Words
“Criminal charge is pending” cannot be construed to be framing of
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specific charges by Court~ Accusation which is eriminal in nature would
tantamount to pending criminal charge for the purpose of Rule 55(3) —
Order of suspension proper — Petition dismissed. [Mukesh Kumar Vs.
State of M.P.] -.372

fawra giftwveor dar (et 7 o) aof Faw g, 1987 —
%P7 55 — FIT — ATTenfere iy — aaiiae anfaet @ R arqvifre
THE Bl vellag R oM @ emaR W Al B Ridaa ¥ <@y T - e
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YIS BY ATTURIE Y Wfid @ 9 wife ¥ am T — Rroie andy
st —~ @il wRer | (@w AR . 7y, o) ..372

Doctrine of Frustration —~1.D.A. leased out the land to MPRTC .
for construction of Bus Terminal for a period of 30 years in the year
1982 — MPRTC entered into an agreement with appellant for
construction of commercial complex on BOT basis which was contrary
to the term of lease —- MPRYTC was already directed to handover the
possession of land back to 1.D.A. — Amount received by MPRTC from
the appellant under agreement was directed to be repaid to him — Lease
period has already expired in 2012 —Doctrine of frustration would apply.
[Sri Ram Builders Vs. State of M.P.] (8C)...1

Rweftwer a1 Rigra —$<R R it 3 9.9, w9 wRass
Waﬁwﬁwa’a‘ﬁﬁwﬁqn‘1932ﬁ'3omfaﬁamf€r$ﬁrq1ﬁ
12 W @A ~ 7Y, HeF Raed P 3 Prifor, wd waraT vd ey
(dm?a)a%mmvwammﬁnﬁﬁmﬁwa}ﬁﬂimﬁmaﬁa%marmda
fom, ot f5 122 ¥ ol &1 sedwT o1 — Wy, wsw uRewT R W
TEe €1 PR fear wan on % 9f7 1 Seon arvw gei R giitrer
¥l WY — aa @ Awla 0.9, 935 TRaew P Ry afemeff € g
aﬁm{mmﬁgﬁ:ﬁméqﬁﬁﬁmmw—uﬁammﬁ
2012 ¥ WATW & qH B — Rwehewor w1 Rigra ang s (o) fresd
fa. 7. o) (SO)...1

Doctrine of Merger — Dismissal of S.L.B. in limine — S.L.P.
dismissed in limine - Judgment of High Court cannot be said to have
merged with the order of Supreme Court. [Sri Ram Builders Vs. State
of ML.P.] (8C)...1

faeraT 7 Rrgra — iy aqafr aifaT o1 arer 3 afeer fsar
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arar — fagiy srpafa wfasr aRa ¥ 6wl - g8 98 e w1 Gar
f& = =T & Fofa a1 wal=a =mares @ sRw @ i faeg gan]
(st < faesd f4. 7.9, w=9) (S0C)...1

Education — Admission Test — Mass Copying — Mass Copying
has to be decided in the facts of each case and cannot be laid down
with mathematical precision — Seating Pattern was changed and
candidates were sitting in pairs at the end of row — Candidates sitting
in pairs had secured same marks and one of the candidates of the pair
was from outside the State of Madhya Pradesh and other candidates,
in most of cases, did not belong to the city where examination centre
was located — There is striking similarity in right match answers and
wrong match answers — Candidates who were from outside the State of
Madhya Pradesh and had secured good marks have neither taken
admission nor challenged the cancellation of result - Decision of
Committee to cancel the result as candidates were indulged in mass
copying was right — Principle of Natural Justice does not apply. [Neetu
Singh Markam Vs. State of MLP.] (DB)...651

Rrar — ga3er gfar — arfes Jva — Arfee wad &1 Rrofa
INRF FPWT B a9 B AgER g @iy TRvfa aRygar @ W
ufoutfem Y fear wim woar — o9 ) oraven s 1 Iiv argeffTor
i @ ofa ¥ wifeat ¥ 48 & ~ wifser F 92 a=fdfat ? wuw e
T 5 AR S w1 e ameff aegudwr wsa @ oarew @ om wem
gfreay arren A =1 wwgeff S wER @ T o wreT whEm 9% Red o
—~ el #fPa 9wl A v waa Afea Sol # 9y We Wy ¥ gy
8 — aaeffror ot wemudyr visg @ A € o ok Rl ae8 Iw
fod of, 71 @t S=Is wdw faur 7 @ R @ Predtaxor & g4 @
— WRF a1 aaffar @ faw w9 R wRem P w9 @1
afifa &1 el sfa o — Suffre =ma o1 gl ey 9 stan) Gfig
Rie ™o fa. 7.9, w=a) (DB)...651

Education — Opinion of Experts — Academic issues must be left to
be decided by Expert Body which deserves great respect — Court cannot
act as an appellate authority in such matters — When two views are possible
and if 'Expert Body has taken a possible view, the same deserves
acceptance. [Neetu Singh Markam Vs. State of M.P.] (DB)...651

Rremr — fratssr a7 afima — e Raret o1 PrewT Brws
WE W BT O A1fed & frelw o @ um & g wa Awet
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¥ afielt M@ & wY ¥ srfad T wx wwar - w9 @ ghesr
gaifad ¢ ol afy  faetws wE 3 go warfia gfcsin far @ =
wWer o 4 21 (g Ris wem fa. 1.9, wsa) (DB)...651

Employees’ State Insurance Act (34 of 1948), Section 53, Motor
Vehicles Act (59 of 1988), Section 166 — Motor Accident Claim —
Maintainability — Review sought by the Insurance Company on the
ground that the claim under the Motor Vehicle Act was not maintainable
and was statutorily barred — Held — There is no pleading, proof or
evidence whatsoever to indicate that the injury as sustained by the
applicant was an employment injury sustained by him as an employee
under the ESI Act ~ The case has been dealt with as a plain and simple
case of motor accident in which compensation has been awarded —
Review petition dismissed. [IFFCO Tokyo General Insurance Co. Ltd.
Vs. Smt. Meena Mahesh] ' ...758

FHII T AT AT (1948 @T 34), €T 53, Aev arT
ST (1988 #T 59), ST 166 — Wiev geeTr 7raT — wiyvfiaar - 4
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e gBRel @ w9 N Prern T AR uRiey sme fear T —
gaffats arfaar @l | (Fwet claa SR swi=g &, fo. fr, s

#=T T=BW) -..758
Evidence Act (I of 1872), Section 3 — See — Penal Code, 1860,
Section 302 [Jagannath Yadav Vs. State of M.P.] (DB)...458
TIET HIETTIT (1872 BT 1), arer 3 — @ — s GIRAL 1860, €T
302 (ST=T11 g1qd f4. 7.9, <59) (DB)...438

Evidence Act (1 of 1872), Section 3 — Witness — Examination in
chief of prosecution witnesses was recorded on 17.12.1999 — Witnesses
were not cross examined on the ground of non-preparation of case —
Prosecution witnesses were cross examined after one month when they
turned hostile — Witnesses were either won over or they were
threatened not to support the prosecution’s case —In such circumstance,
previous testimony cannot be brushed aside on the ground that the
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witness was declared hostile — Deposition of witness given prior to
cross examination can be relied upon if there is corroborative evidence
to that effect. [Samar Jeet Singh Vs. State of M.P.] (DB)...187

ey Aferfryn (1872 »r 1) T 3 — et — afiraee Wil
T TAET 17.12.1999 &1 afufafea fear mar — gswor 1 dard T
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i @ (W Wa fue fa au. ) ' (DB)...187
. Evidence Act (1 of 1872), Section 24 — See — Penal Code, 1860,
Section 302 [Hemraj Vs. State of MLP.] (DB)...437

. GIET TSI (1872 @7 1), €T 24 — §@ — §vs W/i3ar 1860,
grer 302 (9w f3. 4.9, ea) (DB)...437

FEvidence Act (1 of 1872), Section 45 — Expert Opinion — Expert
opinion can be admitted only when the expert opining the act has actually

seen the corpus — Merely seeing the postmortem report and opining the
expertness is not admissible. [Ritesh Vs. State of M.P.] (DB)...218

I Sfera (1872 &7 1), &RT 45 — Q997 &7 i —~ fagiaw
&1 Aftra a0 a9 weR fear w1 9@ar 2, w9 @ o7 afva <7 9
fagetyg & yoad w0 @ w@ oW @ — WA 99 fawsew wfidew e
foratwg affrm Q91 oy 9| (@dw fa. 7w, ) (DB)...218

Evidence Act (I of 1872), Section 45 — See — Negotiable Instruments
Act, 1881, Section 20 [Iqrar Ahmed Vs. Mohd. Sadiq] «.511

ST T (1872 T 1) GINT 45 — ©@ — yvwrg forad
e 1881, &RT 20 (PN ATqg 4. AerrE aifys) ..511

Guardians and Wards Act (8 of 1890), Sections 12 & 25 — See —
Hindu Minority and Guardianship Act, 1956, Section 6 [Surendra Patel
Vs, Ritu @ Vandana Patel] (DB)...177

wvge Jiv gfoured AfEaaT (1890 &7 8), eere 12 T 25 -2
— 3% gyragar siv weawar Fffaa, 1956, arr 6 (G u<d A
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Rg 99 g1 4eq) (DB)...177

Hindu Marriage Act (25 of 1955), Section 24 — Grant of inferim
alintony to wife - Respondent is legally wedded wife residing separately
—Not having any source of income — Held — Impugned order has been
passed under the vested discretionary jurisdiction, same cannot be
interfered with — If alimony is not granted to the spouse, who is not
having any source of income, then such person could not live to see
the fate of the matter - Amount of Rs. 5,000/- by the trial court, could
not said to be on higher side — Petition dismissed. [Rajesh Gupta Vs.
Mohini Gupta] ...348

18], famre Sfeifry (1955 w7 25), €IVT 24 — Gl B ARy Frafes
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WHAT — AfaeT wRw | (Rrshw qar B wieh T ...348

HinduMarriage Act (25 of 1955), Section 24 — Interim alimony
and litigation cost — Interim alimony @ Rs. 1000/- per month for
respondent and school going son — Challenge is made on the ground
that the wife is living seperately without any sufficient cause although
the petitioner is ready to keep her — She is also Samvida Shala
Shikshika-I and competent to maintain herself —~ Held — Even if the
* respondent is excluded to get interim alimony, petitioner is bound to
pay the award amount for the welfare of school going boy despite the
fact that she is also getting Rs. 1000/- per month awarded by Magistrate
u/s 125 of Cr.P.C. -Petition dismissed. [Brijesh Vishwakarma Vs. Smt.
Laxmi Vishwakarma] . ...009
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AT ERT TUEW. B GRT 125 @ Fada sard fpar Tar w.1000 /—

afrre Y wrw B T € — wifyer @il (@St Reaeat R sfordt ash
fargaei) ...009

Hindu Marriage Act (25 of 1955), Section 24 — Interim alimony
and maintenance — If the husband is healthy and abled body person
then he could not escape from his liability to pay interim alimony or
the maintenance to his wife on account of not having any source of
income or less income. [Dileep Singh Vs. Smt. Bharti Mehar] ...607

fe=g faqrz aifefirre (1955 &7 25) — R 24 — ARy Fralz @
7T aeo—giger — Afy ofy @t v§ gam uik o afew £ at s @7
B TG T 5 AT B avie-) @ B AR e 98 I F A9RkA Pl
Y YT AROT-UITOT IS A D I @ = g9 wwar| (Felv fyg
el ARl qww) ) ...607

Hindu Marriage Act (25 of 1955), Section 25 — Permanent
alimony — Permanent alimony @ Rs. 4,000/~ p.m. was granted while
passing decree of divorce — No application in this regard was made —
Held — Learned trial court has committed an error while awarding
permanent alimony and maintenance u/s 25 of'the Act without filing
any application for this purpose by wife —Impugned order pertaining
to grant of permanent alimony to respondent is set-aside. [Manoj Vs.
Smt. Raksha] (DB)...173

fe=g faare sferfaas (1955 »r 25), gy 25 — o frafE acr —
fare fazgT @ fem) wRa o BT 4000 /— . yfive o o¢ § word
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, 9 AT UINOT UER 9 R FIRT # — werelf 3t vend frafy gar 29
4 defm anefa sy surea | (wEiw A s <) (DB)...173

Hindu Minority and Guardianship Act, (32 of 1956), Section 6,
Guardians and Wards Act (8 of 1890), Sections 12 & 25 — Custody of
minor girl aged 4%2 years — Consideration — Custody given to mother
— Paramount consideration is welfare of child and not rights of her
parents — Both families belong to agricultural class and they have
similar financial and social back ground — Daughter is still 4% years

T



48 INDEX

old and the mother is capable for taking care her properly — No infirmity
“in the impugned order— Appeal dismissed. [Surendra Patel Vs. Ritu @

Vandana Patel] (DB)...177

&g argrgggar v wegsar afefram, (1956 &1 32) €T 6
wvgd JIv Fowrew FraT (1890 BT 8), aNiy 12 T 25 — 4%2 75 B}
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@M= wea 3. Rg 99 o< 92w) (DB)...177

Income Tax Act (43 of 1961), Section 132 — Search & Seizure —
Attachment of agricultural land and open plots — Held — Action of seizure
of the immovable properties which are in the nature of agricultural
lands and open plots is wholly without any authorlty of law and cannot
be sustained — No case by respondents is made out of impossibility or
impracticability as per the requirement of second proviso of Section
132(1) — Taking the recourse of the provision of deecmed seizure of the
petitioner’s immovable properties is wholly unwarranted — Impugned
action of seizure quashed — Petitioner’s immovable properties be
released from attachment forthwith — Petition allowed. [Rajendra Singh
Nayak Vs. Deputy Director of Investigation-Income Tax] (DB)...350
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fear wy — wfaer woE) (= R e A 5O sReey afw
- gt TE-g9ed 299) (DB)...350

Income Tax Act (43 of 1961), Section 147 — Reassessment
proceedings — Can it be reopened by Assessing Officer for the year
2007-08 on the basis of directions of CIT (Appeals) passed in appeal
filed for the assessment year 2008-09 — Held — Since the impugned
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notice issued by the Assessing Officer u/s 147 of the Act merely on the
basis of directions issued by CIT (Appeals) in the appeal filed in respect
of the year 2008-09 — Same has not been issued independently —Is not
sustainable — However, Assessing Officer can take fresh steps against
the petitioner. [Pramod Kumari Singhal (Smt.) Vs. Income Tax Officer,
Indore] : (DB)...92

ATIHY AP (1961 BT 43), g7 147 — YAFeaior wrAaET —
‘ Prafor a9 2008-00 @ B wgd A 1 adie W W 53 T WA
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@ feg o¢ P afer ™ AR A orfad & w$ar 21 @9T $AIN
Riera (shwell) 3. 350w 0 ATERR, 33R) (DB)...92

Industrial Disputes Act (14 of 1947) — Section 33(2)(b) —
Approval — Dispute pertaining to promotion of petitioner was pending
before Labour Court—In the meanwhile charge-sheet was issued and
after holding departmental enquiry, an application was filed by
respondents seeking approval of the punishment of termination of
service — Held — Section 33(1) relates to dispute in respect of which
proceeding is pending and Section 33(2) relates to matter not connected
with the dispute — As dispute pending pertains to promotion and not
dismissal therefore, approval for action sought was in respect of
termination and thercfore, the matter is covered under Section 33(2)(b)
and not Section 33(1)(b) — By granting approval Labour Court has not
exceeded its jurisdiction — Petition dismissed. [Prayag Modi Vs. South
Eastern Coal Fields Ltd.] ...355

Fletfre Rare I gy (1947 @7 14) — aRT 33(2)(d) —ergaieT
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332)(#t) ¥ afwfa areoifea @ SR 7 f& arr 33 (1)) 3 Fwia —
ATAITT US D AN I A aftreiRar @ |rew 99 Tar @ —
ifyer enist | (@ErT 7 fA w9y fed sta dieey 1) «.355

Industrial Disputes Act (14 of 1947), Section 33C(2) — Back Wages
—Respondent raised an industrial dispute and reference was answered in
favour of respondent and employer was directed to treat the respondent
in service till he completed 60 years of age — Joining of respondent was
accepted however, he was asked to execute an agreement of disclaimer
of back wages of 54 months — Labour Court directed for payment of Rs.
98,442 in lieu of wages for 54 months as reference—Held — Any agreement
which is forbidden by law is prohibited — Further action of employer in
getting the agreement executed amounts to unfair labour practice— Labour
Court was well within its jurisdiction in allowing the application under
Section 33C(2) of 1947 Act — Petition dismissed. [State of M.P. Vs. Jai
Kishan] ' ...362

HedfF faqre FfefFa (1947 &7 14), T 33%1(2) — Avar da7
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qraTerd Y ARG & Haw ar — ;wmiasr =Rl (y. v 4 9w
fiser) . ...362

Jail Services (Gazetted) Recruitment and Promotion Rules, M.P.
2002 — Promotion — Respondent Nos. 3 to 7 were promoted in
“accordance with unamended Rules — Rules were amended on
25.10.2008 by reducing earlier prescribed quota for Senior Probation
and Welfare Officer from 20% to 10% — D.P.C. meeting was held on
25.06.2009 — Promotion of respondent Nos. 3 to 7 under unamended
2002 Rules was challenged as bad in law — Held — Since in the years
2004, 2006 and 2007, no post of Superintendent, District Jail were filled
in by promotion of Senior Probation and Welfare Officers, same were
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carried forward — There were 5 backlog posts of Superintendent,
District Jail available for promotion from amongst the Senior Probation
and Welfare Officer — D.P.C. was convened and the respondent Nos. 3
to 7 were considered and as they have completed the requisite years
of service — They have rightly been promoted — Petition dismissed.
[Madhukant Tiwari Vs. State of ML.P.] .50
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Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 53 — Bail — Held — There is no possibility that if
petitioner is released on bail, his release shall bring him into association
with any known criminal or expose him to moral, physical or
psychological danger or his release shall defeat the ends of justice —
Both the courts below committed jurisdictional error and illegality in
passing both the orders —Petitioner released on bail — Revision allowed.
[Ishan @ Lucky Vs. State of M.P.] ...479
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Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 53 — Bail— Though the bail application of the applicant
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cannot be rejected on the first two grounds provided in Section 12 of
the Act, however, after considering the peculiar facts that the offence
is committed in public place in broad day light by causing 24 injuries to
the deceased is sufficient to infer that the applicant is in a position to
scare the witnesses and no witness would come forward to depose before
the trial court —Therefore, in view of the third ground of Section 12 of
the Act, his being at Iarge would defeat the ends of justice — Revision
is dismissed. [Mintu @ Siryaaz Khan Vs. State of M.P.] ..305

ferrivy =g (arawl’ # d@—w giv weavr) sfefrr (2000 @1
56), ST 53 — FAFd — YA AREH @ WA @ AAaT B aftfrag
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gU, 9US AT e @ Efye €1 sl sh — gl @R (fre,
36 R w9 f. 7.y, wrew) ...505

Land Acquisition Act (1 of 1894), Sections 4 and 6 — See — Right
to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013, Section 24 [Jeevan Lal
Mishra Vs. State of M.P.] (DB)...731
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ARIT7, 2013, aRT 24 (Harens fem fa. 79, <) (DB)...731

Land Acquisition Act (1 of 1894), Section 5-A—Notices — Petitioners
do not disclose the names of the land owners to whom the personal nofices
werenot served undersection 5-A of Act, 1894 —Proceedings are not vitiated.
[Jeevan Lal Mishra Vs. State of M.P.] (DB) ...731
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(shararrar fasr fa4. 7.9, wrew) (DB)...731

Land Revenue Code, M.P. (20 of 1959), Section 248 — Penalty
for unauthorizedly taking possession of land — Held — That, the
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provisions of this Section are applicable to municipal area. [State of
M.P. Vs. Rajendra Kumar] - ...185

I VISTed GIEdT TH. (1959 BT 20), &IV 248 — AYIaGT o9 A fH
BT T 27 B ot wmfm - afrfaiRa — a8 5, 39 a1 @ SuEy
 TRATEST &5 o aF #d 81 (@9, v fa e gan) ...185

_ Limitation Act (36 of 1963), Section 5 — Condonation of delay

— Restoration application — There is long delay of 2581 days — Filed
on the ground of lack of information from the counsel - There is also
no affidavit of the advoeate in support of application — Held — Whenever
any proceeding is filed at belated stage after the period preseribed
under the law, then during that period the valuable right is mature in
favour of the other side and such right of the other party could not be
curtailed lightly by adopting any lenient view or for extending the
sympathy to the party — Petitioner has not proved sufficient cause for
condoning the delay — Petition is dismissed. [Saiyad Kamar Ali Vs.
State of M.P.] : ...509
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BT g srer wifaa 78 frar — aifae el (@, 39 o9) st fa =
q. Wvd) ...509

Limitation Act (36 of 1963), Section 5 — See — Criminal
Procedure Code, 1973, Sections 397 & 401 [Arjun Namdeo Vs. State

of M.P.] ...476
TR FTIT (1963 &1 36), 17 5 — 3@ — U ULHIT Wie,
1973, GTY 397 7 401 (F<(a g fa. 7.9, w=w) ...476

Limitation Act (36 of 1963), Sections 5 & 14 - See — Arbitration
and Conciliation Act, 1996, Section 34 [Commissioner, M.P. Housing-
Board Vs. M/s. Mohan Lal & Co.] ... 785
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TR FRHTT (1963 T 36), ST 5 @ 14 — 3@ — FPEgwRNy
i gerE A 1996, arer 34 (HiATR, AL FefiT 9 L R
TEaare s @) ... 785

Lok Seva (Anusuchit Jatiyon, Anusuchit Jan Jation Aur Anya
Pichhade Vargon Ke Liye Arakshan) Adhiniyam, M.P. 1994, Section 4
— Premotion of Respondent No. 2 to 7 was called in question on the™
ground that the same has been made de-hors the 100 point roster —
100 point roster would be applicable for the vacancies and the post
available in one cadre— As per roster only 2 candidates of ST and one
candidate of SC could have been considered for promotion — However
respondent No. 2 to 7 were illegally promoted —~ Held — The action of
respondent No. 1 cannot be affirmed — Since petitioners have also
~ been promoted during the pendency of this petition but their seniority
is placed after respondent No. 2 to 7, respondent No. 1 is directed to
convene review DPC and to consider the case of the petitioners for
grant of promotion with retrospective effect — In case they are found
fit they be given promotion —Seniority list be prepared assigning proper
placement to all these persons from the appropriate date — Reversion
of illegally promoted persons, if necessary, be also ordered. [Ashok
Kumar Shukla Vs. Awadhesh Pratap Singh University] ...335
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Mineral Concession Rules 1960, Rule 26 — See — Mines and
Minerals (Development and Regulation) Act, 1957, Section 11
[Ultratech Cement Ltd. Vs. State of M.P] (DB)...123

@frr ge AaE, 1960, AT 26 — 3@ — ary atv afra (e Jiv
Afrrs) s 1957, are 11 (@eges Wi fa R a9, w=a) (DB)...123

Mineral Concession Rules, 1960, Rule 63-A — Petitioner applied
for grant of mining lease—Application for grant of mining lease was rejected
belatedly without assigning any reasons — No reasons have been placed
on record to show the inordinate delay in deciding the applications by
State Govt.—Apparently the petitionerhas suffered a prejudice on account
of delay in passing the order — Impugned order cannot be sustained.
[Ultratech Cement Ltd. Vs. State of M.P.] (DB)...123
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Mineral (Prevention of Illegal Mining, Transportation and
Storage) Rules, M.P. 2006, Rule 18, Criminal Procedure Code, 1973 (2
of 1974), Section 457 — Supurdnama of Veliicle — Vehicle in question
was seized as it was transporting illegal coal — No intimation to
Magistrate as per the provisions of Rule 18 is given by authorized
person — Magistrate has no power to release the vehicle unless and
until intimation is given by authorized person — Application rejected.
[Ruaab Ahmed Vs. State of M.P.] ... 796
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. Mines and Minerals ‘(D'evelopmen't and Regulation) Act (67 of
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1957), Section 11 and Mineral Concession Rules 1960, Rule 26 -
Application of petitioner for grant of mining lease rejected by State
Govt. - State Govt. has failed to assign reasons for rejection of the
application of the petitioner by comparing the merits and demerits cases
of other application qua the petitioner — Recording of reasons is a )
principle of natural justice — It ensures transparency and fairness in
decision making — Impugned order has been passed contrary to the
statutory mandate contained in Section 11(3) of the Act and Rule 26 of
the Rules as well as in violation of principles of natural justice —
Impugned order cannot be sustained in eye of law. [Ultratech Cement
Ltd. Vs. State of MLP.] (DB)...123
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Motor Vehicles Act (59 of 1 988), Section 147 — Liability of
Insurance Company — Fake driving licence — If owner was vigilant
enough to examine the driving licence of the driver and examined his
competence at the time of engaging him, Insurance company is liable
to indemnify the insured even if the licence is subsequently found fake.
[Oriental Insurance Co. Ltd. Vs. Sandelal] ... 770
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Motor Vehicles Act (59 of 1988), Section 149 - Liability of
Insurer ~ Accident took place at 11 O’clock — Premium of insurance
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deposited at 3.10 O’clock — Vehicle was not insured when accident
took place — Insurance Company not liable. [National Insurance Co.
Ltd. Vs. Harpal Singh] ...168
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Motor Vehicles Act (59 of 1988), Section 149 - Liability of
Insurer —Tractor was insured for agricultural purposes — At the time
of accident, tractor was being used for transporting sand and deceased
was sitting on the trolley of such tractor — As tractor was being plied
contrary to the purpose for which the same was insured, the insurance
company is not liable. [Karan Lal Vs. Charan Lal] . w164
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Motor Vehicles Act (59 of 1988), Section 166 — Claim Petition’
— Involvement of vehicle — 1t is not discernible that from whom and
from which vehicle belonging to BSF, the accident took place — Held -
Matter remitted back with a direction to ascertain the involvement of
offending vehicle — Tribunal shall also insist the appellants to produce
the fact finding report and shall also examine the drivers who were
deployed at relevant time — A fresh award be passed against the person
involved in the accident. [Union of India Vs. Smt¢. Girja Sahu] ...760
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Motor Vehicles Act (59 of 1 988), Section 166 — See — Employees’
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State Insurance Act, 1948, Section 53 [IFFCO Tokyo General
Insurance Co. Litd. Vs. Smt. Meena Mahesh] ... 758

Tev JIT JFETIT (1988 BT 59), ERT 166 — §@ — FHGWT WIoq
Fr Affrry 1948, grr 53 (FPS Slwnl SRS TR ®. fa. fa
sy W W) ... 758

Motor Vehicles Act (59 of 1988), Section 173(1) — Appeal against
award— Award is assailed on the ground that th;e driver was not having
valid driving licence— Held — Since the owner has duly verified and checked
the existence of driving licence before engaging the driver, he has not
committed any mistake — Tribunal has rightly allowed the claim holding

appellant liable to pay compensation — Appeal being meritless is dismissed.
[ICICI Lombard Gen. Insurance Co. Vs. Golu] ...404

#lev 17 IR (1988 T 59), &NT 173 (1) — Jars’ @ favg
Fifler — AqrE @t 39 AR W) gAtd ¥ 1 5 e aae @ oy 4y
gEfdT agdw o o - afufeiRa - S @ 3 o aee w6
i o1 | qd, gEfT agdy ot safefy ot v w0 |
wearfia faar o iR arar o1, S99 $)F Tad! s1Ra a8 @ — aftrewr
A 9fa vy 9 gfaax & gaae gq adiarefl @1 e sgvd gy amEn
Ao frar — afE ey fAde @ | @R (end dand W
A TRA IWRE 6. QL M) ...404

Motor Vehicles Act (59 of 1988), Section 173(I) — Award is
assailed on the ground that there is negligence on the part of the
deceased and awarded compensation is on higher side — Held — Tribunal
has rightly awarded the compensation and has correctly recorded the
finding regarding negligent driving on the part of the driver of the bus
—Award amount is also not found to be excessive — Appeal being merit

less is dismissed. [Shriram General Insurance Co. Ltd. Vs. Smt. Jeevan
Bai] ...402

Fiev gr7 99 (1988 #7 59), &IRT 173(1) — FATE B 3H AR
W) gt 1 7 5 as @Y aiv § Idar of v aad v T ufirew
aftre o — sffeiRa — aftrewr 3 sfag v @ afver s foar 2
AR 99 @ IaF B! AR | VAT TR TEH B Wag A w9 T 9
Frd siffafea foar @ — sae 9 1§ @ A sreafte 98 urf 9 —
afig oty fadw g @ wlRa | G ove swiR= 5. fa fa
st sfae a1s) .. 402
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Municipal Corporation Act, M.P. (23 of 1956), Section 405 —See —

Constitution — Article 2430 [State of M.P. through Secretary, Urban
Admmlstratmn&Development])eptt. Vs. Abhinesh Mahore] (DB)...754

Tregrlers [T SfEfaam, g5 (1956 &7 23), GRT 405 — @ —
T — gye@T 2430 (AN, TN FRT 4P, J49 vehifrd e woe
sRemT RurddT f. aRme T=wR) (DB)...754

Municipalities Act, M.P. (37 of 1961), Section 5-A — See —
Constitution — Article 2430, [State of M.P. through Secretary, Urban
Administration & Development Deptt. Vs. Abhinesh Mahore] (DB)...754

TINGIlerdT SIRIaT, 7.9, (1961 ¥T 37), ST 5-¥ — @& — wlarT
— =07 2430, (A.0. UG g1 WD, ad wshifg o voe sami=
ferrdd= 1. afeier i) " (DB)...754

‘Municipalities Act, M.P. (37 of 1961), Section 5-A(2) —
Objections made with regard to the first notification expressing intent
of inclusion of villages in the limits of Chhindwara Municipality were
decided by the Collector and proposal was submitted to Governor on
the basis of which final netification was issued on 28.08.2014 — Held —
Sub-section (2) of Section 5-A explicitly postulates that the .objection
received by the Collector with regard to the intention to exclude or
include certain areas from the limits of municipal areas must be placed
before Governor for consideration before taking final decision —
Impugned decision vitiated being not considered by the competent
authority i.e. the Governor — Hence, original notification dated
18.06.2014 will remain undisturbed and objections concerning original
notification be placed before the Governor for consideration.
[Abhinesh Mahore Vs. State of M.P.] (DB)...376

TIeGIldT AT, 74, (1961 BT 37) T 5—¢(2) — foarsT
TrEIfEET @1 Wrne 4 wat B Wit 5% o A oed s g
T ARMEAT ® Weg ¥ f5d T amEnt B sdwex g i fear
T A TS B YW URd fear T e smeiR R ahRm
Afrag fE s 28.08.2014 Ht W @Y 7 — aRT 5—¢ 9 ITEANT (2) W
w9 A IRefga aweht 2 5 wrurfas = @) demen’ § sfigg &=y 5
UGS AT YHEAA P AT $ A9 § doidex g7 I 53 13 analy
1, Al fofg A7 ¥ qd oA @ wwe Rawer @9 e W wied
— anegfa Frofa, waw g™ gulfq Ivana g far ¥ 98
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WM @ PR A — @ qd ARRgEr faTie 18.06.2014 fiffer wu |
Tt @ v @ aftrpEer @ 99f@ aneut @ swe @ wwe fare
Tq @ 9 | (@RET wR fa wy ae) (DB)...376

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8(c), 21 & 29— Sentence — Appellants convicted u/s 21(1) and
sentenced to 15 years R.I. with fine of Rs.1,00,000/- lakhs — Appellants
are in jail for more than 12 years — Held — Taking into consideration
all these facts while maintaining their conviction substantive sentence
of R.I. for 15 years is reduced to the period already undergone — The
default sentence is also reduced to the period R.I. for one year instead
of R.I. for 3 years which period shall also be inclusive of the period
already undergone by the appellants —- Appeal Partly allowed. [Ranbir
Singh Vs. State of ML.P.] o (DB)...422

wrge gigfar aiv gTrardt gerel sifefar (1985 &1 61) &GNTY
8(dl). 21 7 29 — gvsrRw — adrareffwor B =RT 21(1) @ FAwA, NS
far T atw %, 1,00,000 /— & Fefaos & Wi 15 I B AHY PRETT
¥ gueife fwar o — arframeffaor 12 oo @ st W } Aa & & —
afafeiRa — 5= w+f Tl &1 AR & 9 3o, o sisfafy s
¥Ed gU 15 991 @ faU 95 SREN © 9 JUSR¥ & "era), Iars
T ¥ Iafe a@ fear T — =afasa @ TSRy o o 3 g6l @ usw
FRIATE B q900 1 98 @ G99 SNEAMS o1 A9 aF " Ty fog
aafer ¥ adfteneffor Bt g o g sEfr H mfe W - el
I weR| (Rerdk RiE fa 4.y, o) (DB)...422

National Coal Wage Agreement — Clause 9 — Monetary
Compensation in lieu of compassionate appointment — Petitioner made
1st application in 2000 for monetary compensation after death of
husband - Application remaincd pending — A case was filed by another
Iady seeking succession certificate which was compromised out of court
— Petitioner again filed application in the year 2006 — Committee also
gave a finding that she is entitled for monetary compensation till she
attains the age of 60 years — Application was rejected on the ground
that if she can survive for 10 years without monetary compensation,
therefore she had means of livelihood — Held — Petitioner is entitled
for compensation from 2006 i.e. her second application. {Keshar Bai
(Smt.) Vs. Western Coalfields Ltd.] ...328
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T IR W adiBR v 1 £ ofy @g fmr anffe ufyew @ 10 q8f 93
Sffas w wodl 2. o 99D v TR @ wEE € — aRREiRT — T
2006 Il WD fadr amdes @1 Ry § wRiex 3 soer 2 (PR a1g
) . aved sawiesy i) ..328

National Security Act (65 of 1980), Section 3 {2) — Detenu already
in custody — Held — Detention order can validly be passed and
confirmed by the concerned authority only after recording satisfaction

“that they are aware of the fact that detenu is already in custody and on
the basis of reliable material they have reason to believe that there is
possibility that in case the detenu is released he would in all
probabilities indulge in prejudicial activities — Since there is not a
slightest indication in the impugned orders that the authorities were
aware of the fact that the detenu is already in custody — Impugned
orders are quashed. [Md. Vakil Vs. State of M.P.] (DB)...626

T G I (1980 w7 65) arer 3 ) — 3 gz &
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ﬁ;ﬂ'ﬂws‘ﬁﬁa‘ﬂaﬁgﬁmmﬁaﬁﬁwﬁrﬁ't@mﬁﬂﬂﬁﬁﬁ
¥ 7z foe srfsat’ ¥ faw @t — 9% o@fig sy & oy o
!fa%aﬂﬁﬁﬁmfhmvmwawﬁmﬁﬁﬁiﬁ?mﬁmmﬁ
® — e s ey (endl aeia R a. 5g) (DB)...626

Negotiable Instruments Act (26 of 1881), Section 20, Evidence
Act (I of 1872), Section 45 — Handwriting Expert — Accused filed
application for verification of signatures on registered A.D. — Accused
did not dispute his signatures on cheque—Accused also did not dispute
his address — He also participated in Court proceedings — Opinion of
Handwriting Expert on registered A.D. card not necessary — Application
rejected. [Iqrar Ahmed Vs, Mohd. Sadigq] .51

TRT [ererd AR (1881 &7 26), &I1°T 20, G169 ARy (1872
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BT 1), GIT 45 — Feadd fvyw — et =10 v whgfr ) st
? wae 3 AfrgEs 3 ade = uwe fear — aftgw 3 499 W
FUA TRaTE @t faarfya wd fear — aiftgaa 2 e g @ A farfea
af frar — euR el sRfarfyat § H e faar — o) s
ur wafy | Twaw fetvg &1 g aEms 98 - e
IR fear Tar| (R awug fa. gewe aifes) ..511

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Sections 69, 70, 86(2) — Appointment of Panchayat Karmi —
Advertisement for appointment of Panchayat Karmi was issued with a
clear stipulation that merit and clean record would be considered for
selection and the candidates who are facing criminal prosecution would
not be entitled to take part in'sclection — Held — Since the respondent
No. 6 who was facing criminal prosecution at the relevant time has
submitted incorrect declaration — He has also not made the application
within time — His candidature has rightly not been considered - Order
passed by Addl. Commissioner is quashed and order passed by Collector
is affirmed — Petition is allowed. [Archana Tiwari (Smt.) Vs. State of
M.P.] ...316

) GHIIT O OF PT CIOT SRIE, TH. 1993 (1994 BT 1), SIRTY 69,
70, 86(2) — vargw wHf B} gy — daraa wff @ Frgfm g W wal
& e s ) fFar T B uae @ R avaar @ e adia 9l fEr
¥ forar SR wer = areff amRiRrE ARt @1 aeEr oY W@ 8§, 9
T ¥ WA 9 BT ARSI A war — atifeiRa — i geaeff 5.6 W
TG O N WIS AREISE $T WEET S IET AN, SUA I =y
Tx WEd AT — wa amdes H W W @ A T e @ - sl
awaftfar & afte & far ¥ 9d fmr T - afiRew sgew e~ wiRka
Ry ARy vd Rafter) gr ok sRe afrgse - aifasr d93)
(el foard (sfrachl) . w9 <roa) ...316

Payment of Gratuity Act (39 of 1972), Section 4 — See — Central
Bank of India (Officers) Service Regulations, 1979, Regulation 46
[Zonal Manager, Central Bank of India Vs. R.R. Das] .-.80

SYGIT &1 GAAIT ARIIAT (1972 T 39), a1°r 4 — 7@ — dxga
&% aim Frar (@) dar R, 1979, RIFAT 46 (SiTa A95R,
Ud 9w i Ffear f4. IRemR. 3m¥) ...80

Payment of Gratuity Act (39 of 1972), Section 7(7) — Depositing

!
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the amount of gratuity — Respondents/Badli employees had filed claim
before Controlling Authority for payment of gratuity — Appeals were
filed without depositing the amount as required under Section 7(7) —
Question whether Controlling Authority of State Government or Central
Government has jurisdiction is a mixed question of law which has to be

“decided by Appellate Authority — Writ Court rightly dismissed the writ
petition observing that writ has been filed to circumvent the provision
of Section 7(7) — Writ appeal dismissed. [National Textile Corporation
Ltd. Vs. Controlling Authority Under Payment of Gratuity Act & Asstt.
Labour Commissioner| (DB)...304

TYETT GSrd AT (1972 B7 39), &RT 7(7) — SUerT @t vaa
. W&ﬁm—um&ﬂﬂm/aﬁﬁmﬁﬁ#w%gmﬁqﬁﬁw
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aRre dav whe) -. - (DB)...304

Penal Code (45 of 1860), Section 148 — Unlawful Assembly —
No finding by Trial Court that all the 14 accused persons had formed
unlawful assembly — On the contrary presence of 12 accused persons
- out of 14 is not proved beyond doubt. [Jagannath Yadav Vs, State of
M.P.] L (DB)...458

708 WIEaT (1860 BT 45), 8T 148 — [fSfawg warg —  faamor
Wﬁrﬁﬁﬁﬂﬁ%mﬂmmﬁgﬁfﬁﬁﬁﬁwwm
- ¥ fawha 14 ¥ 3 12 JFT $ SuRefy W' ¥ W wifag
! 7| (St TeT fy, . T54) (DB)...458

Penal Code (45 of 1860), Section 302 — Circumstantial Evidence
— Appellant and his fiancée after joining the party went for an outing —
Appellant informed the police that two unknown persons had attacked
him and his fiancée — Deceased has suffered multiple injuries as well
as appellant had also received multiple injuries including which was
dangerous to life - Appellant alleged to have started disliking his
fiancée becanse of her fattiness and introvert nature — Deceased had
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already joined health club for reducing her weight — Motive to commit
murder due to deceased fattiness and due to her being introvert is
wholly unreliable. [Ritesh Vs. State of M.P.] (DB)...218

Fug GIRAT (1860 T 45), {RT 302 — TRA T e — arfereft
qﬁwaﬁﬁwmaﬁ'mﬁaﬁ#a?mum-qunﬁ—
anframell % yRra ot i frar 5 <1 e @it § 99 W 1§ guel
FiaR TR EWaT T — GRS ¥ e afval we B, el @ ardiereff
W aT afwi o, Rt shaa @ Rig oroe afar e off -
afrelim & fr afraref arh Wier @ @en yd Faqel WEE 6 SR
X ATIET B AT A7 —~ FRrwT A Juer gud ger @ fag uwe €@ eeer
Fow X wdw @ Rrar of — gfer @ Aen @ IR A Sue Adgel
wnTa @ PR EAT ST B @ 2@ ol st @) (0w fa
g, ) ' (DB)...218

Penal Code (45 of 1860), Section 302, Evidence Act (1 of 1872),
Section 3 — Related Witness —P.W. 1 and P.W. 2 had named 7 accused
persons in their F.I.R. and statement under Section 161 of Cr.P.C. -
However, in supplementary statement names of all 14 accused persons
were mentioned — No explanation given by witnesses as to why they
did not mention the names of all the 14 accused persons in F.LR. and
statement under Section 161 of Cr.P.C. — Evidence of witnesses in
respect of subsequently added 7 accused persons not reliable.
[Jagannath Yadav Vs. State of MLP.] (DB)...458

qUE WIRTT (1860 #T 45), FRT 302, W& A7 (1872 %7 1), &1
3 — wEt oIt — & WL 19 2 A gouw A Ruid d SR LU, 3 AR
161 B sfeia dua ¥ 7 aftmgaal ot wfva e — g W wUT 7
Tt 14 gfgTt @ T B Sfrafaa R — wEE R B T
T8 Rrar war % St vew g RUE T QUE. @ AR 161 @
gqda wum F w14 aftgaat B AW ofeafea @@ A A -
mﬁmﬁﬁﬁ@ﬂﬁvaﬁqﬁ'a%ﬁﬁaﬁmmﬁmmm
fyzgasa L | (SN ared f4. 7.y, a9a) (DB)...458

Penal Code (45 of 1860), Section 302, Evidence Act (1 af 1872),
Section 24 — Extra Judicial Confession — Accused made extra judicial
confession before village Choukidar and Patel soon after the incident
before his arrest — Eye witnesses and other witnesses have not
supported the prosecution case — Whether conviction, made only on
the basis of extra judicial confession is sustainable — Held — Since the

-
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witnesses to the extra judicial confession are independent witnesses
who do not have any reason to depose against accused — Same also
finds place in Dehati Nalishi, recorded soon after the incident — Which
is duly corroborated by medical evidence and other circumstances —
No infirmity in the order — Conviction is maintained. [Hemraj Vs. State
of M.P.] (DB)...437

F7s GIear (1860 BT 45), T 302 G JEF47 (1872 o7 1),
§IT 24 — ~pae wedlgly — afga 3 ger @ g3 ywEn, S
At @ g, w9 @ atelkr ot Ru @ 9w i w awamfy @
— aggeel weh vd = Wizt 3 s wer o1 gaefa € fear
g — T 399 WP w gafy @ R w stafufy wew s gy

@ — aftfedRe - gfe P vellafl @ weiror wdT wefoer

o tw afgaa @ fieg FeU o @1 B SR T — 99 @7
Sod®@, "Ml & Q¥ A affafEd 1 18 28 aifaeh ¥ o ary
srar @ — e fafecf s 79 o wRRuRal grr a=1e @y 9
i st & — sy 4 Y fidaar T — qiafufy e el T
Ewrs fa. 79, w=) (DB)...437

Penal Code (45 of 1860), Section 302 — ‘Injuries — Doctor had

. opined that injuries on the body of the deceased were caused by two
different weapons — However, prosecution tried to fasten everything

on appellant — Absence of blood group and absence of evidence of
origin of blood group déstroyed the case of prosecution — It is

_unreasonable to draw adverse inference against the appellant. [Ritesh

Vs. State of ML.P.] ' (DB)...218

TUT wlear (1860 #T 45), 8T 302 — &foar — fateegs &1 Alma
f& e ¥ R A aftmr, @ B oot g aiRa off - foeyg
affatsm 3 w7 g9 aftoreff w® aet o1 g fear — <aw 9E @
FLIRART @l Yo WF @ w9 @ wew @) aqulkefyr ¥ sl
PR T gAT — qflerelf & favg wRema frsed Frora sgfwgs
g1 (0w fa. wy. wew) (>B)...218

Penal Code (45 of 1860), Section 302 — Murder — Circumstantial
Evidence — Court has to examine the evidence in its entirety especially
in case of circumstantial evidence and ensure that the only inference
drawn from evidence is the guilt of accused — If more than one inference _
can be drawn then the accused must have the benefit of doubt. [Ritesh
Vs. State of M.P.] _ - '(DB)...218
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gUs Wiear (1860 BT 45), &NT 302 — &l — YRIXIfoo—7 wreg —
AMATEE B AT B TG IS gypiar & e Tiey, fady vy @
Rtefiera @ieg @ gyeer 4 ik ghifao o afer 5 W |
fraren T frod Paa AfgE @) qAfvar 71 2 - I @ @ TS
fred Pt =1 wad €, o afgaa o Wl o am freEr iR
(e fa Ay ew) (DB)...218

Penal Code (45 of 1860), Section 302 — Murder — Complainant
alongwith his son and daughter were collecting Mahua when the
" appellant No. 1 tried to stop them firom doing so — On refusal to do so,
appellant No. 1 threatened that he will bring a gun and teach them a
Iesson — After some time, the complainant noticed that the accused
persons were coming with gun and tangi — All the three persons ran
towards their house — The appellants entered inside the house of the
complainant and fired at son of complainant who died on the spot —

Appellant No. 1 also fired causing injury to complainant— F.LR. was

lodged within 2 hours — Gun shot was fired by the appellant with an
intention to kill deceased —Trial Court rightly convicted him u/s 302.
[Samar Jeet Singh Vs. State of M.P.] (DB)...187

. FvS TIRGT (1660 &7 45), %7 302 — 09T — Rergasal awt 4
" qE B e wEaT el ¥ e ol w9 aferfl o1 3 9t g
X ¥ ABT — SR I W) afiereff %, 1 7 gueEn 5 97 95F AW
iy 9% weo REmdT - 3o RN 95 Teraed 3 @ g
o 5@ AR el dex e @ & — I =fd e == 3 e ar -
arfraneffer 4 Rremed & o™ @ Iw 939 foa iy Remaeal 3
T ™ M T, R oy weed | @ w18 — adareff w1
F ft Mt garh, et eraasal & ate SR g8 - yem wE
Rad 2 R @ Max oo g ¥ — afiereff g1 fae # 9= @ AR
@ arem ¥ el gerf 1 — fErer <marag @ 59 sfaa v 9 =T 302
@ Iaia srefig feur) (@R o Rig fa 2. ) (DB)...187

Penal Code (45 of 1860), Section 302 — Murder — Last seen
together — Appellant and deceased used to go of outing after their
engagement — Appellant from very beginning had accepted that the
deceased was with him — Doctor had opined that the injuries sustained
by appellant cannot be self inflicted — In view of medical evidence,

injuriés suffered by appellant were neither self inflicted nor friendly -

hand. [Ritesh Vs. State of M.P.] ' (DB)...218
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TUS WITT (1860 BT 45), 6T 302 — &6 — FII7 IV & §rer S@r
w77 — afiaredt w@ fvsr o wmE @ 9 yAe-aEe W) @R ) W
a & — anfareff goad @ aw WRER W @ 2 f5 qRET 9w e off —
fafscae &1 a7 aiftrm 5 arfiamreil &t o afyar w4 =T afmi = —
fafeehy wea a9t gfie @ anfreneff gr~r wew o ¥ afar 7 9 @g FiRa
A, 7 & gl sy ¥ 1 @ B aw ws) (DB)...218

Penal Code (45 of 1860), Section 302 — Murder — No injury by
hard and blunt object was found on the body of deceased — Evidence
that S accused persons assaulted deceased by means of lathi not worth
reliance. [Jagannath Yadav Vs. State of M.P.] (DB)...458

TS IRGT (1860 BT 45), GIT 302 — FoAT ~ qa® B IR R W& o}
ﬂia%amﬁ&rﬁfﬂﬁqmﬂs‘—mﬁfsaﬁhgﬁﬁ%wq?mﬁﬁﬁ
gan foar e, faegwia . wdi | (s arEe A T, W) (DB)...458

Penal Code (45 of 1860), Section 302 — Murder — Seizure of weapon
— On 09.12.1995, certain belongings of appellant and deceased were
recovered but was not able to get Katar despite information of Ritesh —
Recovery of Katar on 10.12.1995 from the same place clearly goes to
provethat it was planted on the spot after search on 09.12.1995 — Recovery
of Katar unreliable. [Ritesh Vs. State of M.P.] (DB)...218

TUS WIedr (1860 T 45), SGINT 302 — 54T — 917 %} walt — 09,
12.1995a#maﬁqﬁ1ﬁmaﬁ$ﬁrwaﬁ,ﬁ'amaﬁn€aﬁ,m
Rever 91 = @ amas(s ser & fra T — S v R 10.12.1995 B
TR B WA, W o0 B Wifdd oedl 2 75 S 09.12.1005 A qareh
B UG SR W OXET AT o7 (Odwr fa Wy <) (DB)...218

Penal Code (45 of 1860), Section 302 — Murder - Suspicion —
Suspicion how so ever strong is suspicion only and cannot take shape
of proof. [Ritesh Vs. State of M.P.] _ (DB)...218

TUS HIETT (1860 FT 45). &IT 302 — FC4T — WRF — WL foan
¥l 979 T 7 81 3% Pad Gdw @ ¢ R 98 g BT o0 9 o Aawar|
(e fa. 79, wre7) : - (DB)...218

Penal Code (45 of 1860), Section 302 — Murder — Witness — Previous
version of witnesses is duly corroborated by timely lodged FIR, Post-
Mortem Report, M.L.C. of injured —Acceptable testimony of witnesses

may be acted upon. [Samar J eet'Singh Vs. State of M.P]  (DB)...187
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qUS WIRGT (1860 PT-45), &% 302 — Eef — Wil — wild@l &1 g
For, WHA WX oo @Y W yow waE Ra, wa wdevr gfadee, aed 6
Al ERT UR@ v @ afge s @ - arfe @ Wer At
ey W SRR 9 o wad # 1 (TR St fie 4. 9.9, wsa) (DB)...187

Penal Code (45 of 1860), Sections 302, 34 — Appellant
Maiyadeen and Ramswaroop caused injury to the deceased and
continued to assault him till he died — Both the accused showed common
intention. [State of M.P. Vs. Maiyadeen] (DB)...200

qvs WRGr (1860 @7 45), iy 302, 34 — Fyftarefl dardw @
ICTATY X qGF B @l ggATs AR IwWY Y §H 9% TR UER
fpa — =i afgaa mmﬁrmﬂﬁmél(ﬂu wog fa. darde)
(DB)...200

Penal Code (45 of 1860), Section 302/34 — Common intfention —
Appellant No. 1 had hof talk with complainant — He went to the house
of complainant and his intention could be to kill the complainant—There
was no need for appellant No. 1 to cause any harm to 11 year old boy
who died in the incident — Appellant No. I never intended to kill the
deceased — Merely by going to the house of complainant with gun and
two companions do not mean that appellant No. 1'had intended to kill
the deceased — No common intention of appellant No. 1 with appellant
No. 2 to kill deceased child — Conviction of appellant No. 1 for offence
w/s 302/34 set aside. [Samar Jeet Singh Vs. State of M.P.] (DB)...187

qUE GIRGT (1860 BT 45), €T 302,/ 34 — W4 1oy — faraasw«t
& wrer adreneff %, 1 3 s g off — a7 easal ®  eR T
aty wger ared Remaeal & WM A AT 8 gear € - 11 96l
TaE Tt DY 0T G w3 B adrenefl % 1 S ST argeghar TE
oft, Rraad e ¥ g € — Yo @) gy PG B B qdrenedf ».
1 @7 AT TE AT — W reraedl $ OR 999 dex AR qA wlkat
3 Wi o @ 9w Ao 9f 2 ¥ anfrarefl %, 1 & I [AS B WA
} ARAT AT — AP TGS P AT @ A w1 Al b2 @ W
arfie=ff . 1 ©T S ey T — oRT 302 /34 @ Aava afrareff @
1 @Y Tiefufy s (R Sfla fYE fa. 2.9, =) (DB)...187

Penal Code (45 of 1860), Sections 302, 34 — Murder — Common
intention or common object— Charges u/s 149 and 302 Penal Code — It is
clear that the respondent Ramswaroop was jointly tried with the respondent
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Maiyadeen and his joint criminal actions were duly put to him in his
examination u/s 313 of Cr.P.C. —Instead of charge u/s 149 of the Cr.P.C.,
if he is convicted with help of Section 34 of L.P.C. then, no prejudice would
be caused to him — Appeal accepted against the respondents Maiyadeen
and Ramswaroop — Convicted of offence u/s 302 I.P.C. and Section 302

r/w Section 34 of LP.C. respectively and sentenced to life imprisonment.
[State of MLP. Vs. Maiyadeen] (DB)...200

ST Wiear (1860 T 45), SNV 302, 34 — AT — GIHI-T 9T AT
TP BE¥Y — <US Winar @) €RT 149 U9 302 @ Aavid ARIT — TS
e 8 {6 gcaedf Ieraen &7 ywedl dard @ Wi Wyaw vu @ famwo
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wergar ¥ qiufug fear o 2, 99 99 W &Y faudla wAe sl
g — gl A9rdm 19 gy @ faeg anfia wWier-#) 18 — Haw:
s WiEar &Y arT 302 @ T o g% Giear 997 grr 302 wgufed anT
34 @ Fwid Iue @ fay 2efrg v ollesT eRENM $ s @
e | @y, v f1. AgrdE) (DB)...200

Penal Code (45 of 1860), Section 3 02/34{ — Murder — Conviction
and Sentence — Appeal — Offence proved by direct evidence —Medical
evidence completely corroborates the evidence of prosecution
witnesses - Offence made out — Conviction proper. [Ram Kumar Vs.
State of M.P.] (SC)...299

TUs GRAT (1860 T 45), ST 302/34 — &64T — TORUFr Fe
FUSTRY — JdieT — UTheT ¥1ew | I g — fafecdiy wer aftrss
wifgral #1 wied ¥ Yia: YW — Iux 99ar @ — iRy s @@
AR fa. 7y, w=w) - (SC)...299

Penal Code (45 of 1860), Section 302/34 — Murder —Death of
the deceased took place on account of septicaemia due to injury caused
by axe by appellant before 30 days — There is direct evidence —
Challenge is made on the ground that there is only one injury that too
was caused without premeditation as such the case falls under exception
4 of Section 300 of IPC — Held — Testimony of eye-witness as well as
evidence of doctor prove that the injuries were caused by appellant —
Ultimate-effect of injuries which led to infection can be co-related with
injuries caused by appellant — Considering over all facts and evidence,
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conviction of appellant u/s 302 IPC is converted in section 304 Part-I
of IPC - Sentence of life imprisonment is reduced to 10 years R.I, —
However fine amount is increased from Rs. 500 to 5000. [Harji Vs.
State of M.P.] (DB)...772
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ITAITT BRI @ TveRY @) 10 a5 B N FRIEAME 06 TSTAT 74T —
g arefzos 3t R # s00 wud @ T@TER s000 FAT WA (ev=h fa.

1Y, oY) (DB)...772°

Penal Code (45 of 1860), Sections 302, 34 — Murder — Name of
accused Bandoo not mentioned in F.L.LR. -~ No overt act attributed to
him -1t cannot be said beyond reasonable doubt that he participated
in assaunlt on deceased. [State of M.P, Vs. Maiyadeen] (DB)...200

TUS WIEGT (1860 BT 45) NIV 302, 34 — FeAT — U T
qﬁr&aﬁﬁ'srﬁqaﬂﬁ;a%manmaaﬁ—mﬁs‘umﬁazm
T Twiar T - 5 gfeged Wi @ W aE @Er o7 wear fy 9w
9% W Ewed A i or| (w. wreg fa. ) (DB)...200

Penal Code (45 of 1860), Sections 302, 34 — No over act
attributed to Sitaram for assaulting the deceased — Rightly acquitted
for 302. [State of M.P. Vs. Maiyadeen] (DB)...200

TUF GIETT (1860 BT 45), ERRTY 302, 34 — JaF W wHal A Warery
DT UTH T €Y quiAr TAr — 302 @ v Sy ey 9 TIggE| (7.9,

Iog fa dard=) (DB)...200

Penal Code (45 of 1860), Sections 302, 34 — P.W. 2 stated that
Tulsidas assaulted the deceased whereas no other eye witnesses
"alleged assault by Tulsidas on deceased — If P.W. 2 could sce Tulsidas
assaulting deceased then other witnesses would have corroborated the

w
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-fact — Cannot be said that Tulsidas had common intention. [State of

M_.P. Vs. Maiyadeen] ' (DB)...200

qUS Wiedr (1860 BT 45), TIWIY 302, 34 — SRR Wiel . 2 3
Fo fvar 5 sas w gadia 3 gwen fear wafy o weasgsff
Wikt 3 9 wer fv geden § ae w wrar frar — afy gl
Il ¥. 2 3. AR $ [0 W Tar $YQ AT ghan, a9 I Wiy
7 39 9 B gfe B el — T Fer o wwar % gl a1 wre
ITerd. AT1 (7.9, s 3. Rard) ‘ (DB)...200

-Penal Code (45 of 1860), Sections 302/34, 307/34 — Common
intention — Third appellant came to the spot alongwith two other

-appellants with tangi in his hand but there is no overt act on his part—

Possibility cannot be ruled out that he would have changed his mind
after his arrival at the spot — No overt act to show common intention
with co-accused — Third appellant could not have been convicted for
any of the offence with the help of Section 34. [Samar Jeet Singh Vs.
State of M.P.] (DB)...187

GUS WIEaT (1860 BT 45) ST 302,34, 307,34 — WA T —

- g adfieredf a=r Y anfrenffaY & wrer sraet 'y W < Awx Heser
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o7 (R s Rig 4 a9, ~rew) (DB)...187

, Penal Code (45 of 1860), Sections 302, 304 Part I — Murder or
culpable homicide not amounting to murder — There was a dispute
regarding agricultural Iand between the parties- Appellant no. 1 and 4

_ have assaulted 3 injuries on the legs of the deceased- Doctor had also

opined that in case the medical help would have been made available
to injured immediately, then perhaps he could have survived —No injury
on vital part of the body was caused — None of the accused intended to
cause death of deceased — Case would fall under Section 304 Part I —
Sentenced to R.L. of 10 years anid fine of Rs. 1,000/-. {Jagannath Yadav
Vs. State of M.P.] ) (DB)...458
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PRI IR 6. 1000/— & Ffavs 9 querfae fear war| (SPrne arc
. 7y W) - . (DB)...458

Penal Code (45 of 1860), Sections 306 & 34 — See — Criminal
Procedure Code, 1973, Sections 438 & 439 [Praveen Dubey Vs.

Ravishankar] : ...518
TU8 WIedT (1860 BT 45) GRIY 306 T 34 — G — TV GhHHAT
wiear, 1973, arerg 438 7 439 (advo1 g3 R freraw) . ..518

Penal Code (45 of 1860), Section 307 — Attempt to murder —

Appellant No. 1 fired at complainant causing simple injury on his elbow
—If overall conduct of appellant No. 1 is considered then, it would be
apparent that he had intended to kill the complainant —Appellant No.
1 had committed an offence as u/s 307 of L.P.C. [Samar Jeet Singh Vs.
State of M.P.] (DB)...187

FvS GI2dT (1560 BT 45). SINT 307 — ET 7 FIRT — AdranAf .
13 wielt enex Riemasal # sl W wEre 9t w1ka 3@ — ARy
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TH. B GRT 307 3 AT AUNH S fHar 21 (R ShT Rie . 9.9
) (DB)...187

Penal Code (45 of 1860), Section 307/34 — Common intention —
Second appellant went to the house of complainant alongwith gun and
fired from the gun killing the deceased — He had intention to kill the
complainant — Second appellant shared common intention to kill the
complainant— He is rightly convicted u/s 307/34 of 1.P.C. [Samar Jeet
Singh Vs. State of M.P.] (DB)...187

%US WIedT. (1860 BT 45), EINT 307,/34 — WM aerg — fad
Ffierll 99F dex Remmedl @ == T X 99T 9 MeN T
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Penal Code (45 of 1860), Sections 395 & 307 — Dacoity — Evidence
—Identification of accused at the time of Identification parade as also in
court found to be reliable at the instance of injured witness —Recovery of
cash is also taken place from accused persons — MLC report, FSL report
supports the prosecution case —There is seizure of fire arm - PW 2 & PW
3 fully supported the prosecution case — Held — Accused persons have
rightly been convicted — However, sentence is reduced from life to R.1. 10
years. [Abid Khan Vs, State of ML.P.] (DB)...427

vvS wiear (1860 ®T 45) aRIY 395 T 307 — SHdl — Weqw —
TEUM WS & Y9G 91 WErad A A afiged 9 uggm, s el B
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foar T — feg, IveRY % aeflay aREN ¥ "HeeR <9 99 wHa

sRE™ fHar ) (@ ™ fa 3y, ) (DB)...427

Penal Code (45 of 1860), Section 420 — Cheating — Applicant
entered into agreement to sell land by pretending himself to be the owner
and received advance money —In fact father of applicant was the owner
of land — Prima-facie case of cheating made out ~Charge ws 420 of LP.C.
rightly framed. [Sheikh Ismail Vs. State of M.P.] ...789

JUS HI2aT (1860 BT 45) €RT 420 — BT — IWehd 4 W@E &
W Tad g§Y @ @ fawa o1 aqEy fear ¢9 sy ¥ wra @Y —
Tfd® BT ¥ AdeT o fOar qEe &1 Wl o1 — now gear vd a0
YHOT 91T & — AI.E/. B ©RT 420 & Iavla AT Sfaer wu |4 faxfa )
(viw somga fa 7.y, wea) . ...789

Penal Code (45 of 1860), Section 420 — See — Criminal
Procedure Code, 1973, Section 482 [Ashfaq Ahmed Quereshi Vs.
Namrata Chopra] (SC)...537

JUS GRGr (1860 FT 45} aNT 420 ~ 3@ — TS glpAT Wiedr
1973, &7 482 (FTETH AsAR weEN 4. gar aigs) (8C)...537

Penal Code (45 of 1860), Sections 420, 467, 468, Criminal
Procedure Code, 1973 (2 of 1974), Section 482 — Forged Caste
Certificate — State Level Schedule Caste Certificate Scrutiny
Committee after scrutinizing the caste certificate of applicant held caste
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certificate produced by applicant before M.P.P.S.C. for obtaining service
is.illegal ~ As caste certificate was fabricated by practicing fraud in
the shape of valuable security with dishonest intention to obtajn Govt.
service prima facie case made out. [Usha Ajay Singh (Smt.) Vs. Shri

J.L. Mishra] ...260
TUS HIETr (1860 BT 45), GATTY 420, 467, 468, Tv€ FhHHIT WiRoL
1973 (1974 & 2), ESINT 482 — Fefad aify ¥ 99 — 59 g
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(s . = <toeer. Piam) ©...260

Penal Code (45 of 1860), Section 450 — House Trespass —
Incident took place in a courtyard — Courtyard was covered from 4
sides from walls and rooms of the house of complainant —It had a gate
and no one can enter inside if gate is closed — Place of incident is nothing
but a part of house — Appellants No. 1 and 2 are guilty of offence u/s
450 of L.P.C. [Samar Jeet Singh Vs. State of M.P.] (DB)...187

TUT GIeaT (1860 BT 45), SIVT 450 — F FYTIN — Wew A
el — A AR e AR AR Reraed ® qe @ wad @ RRy
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.17 2, ALIH. B OR7 450 B Awla aowre o <) | (R ofa Rz
fa. wy. W) ‘ (DB)...187

Penal Code (45 of 1860), Sections 467, 468, & Criminal Procedure
Code, 1973 (2-0f 1974), Section 228 — Framing of Ch arge ~No allegation
that any document was forged or fabricated — No charge u/s 467, 468,
LP.C. can be framed. [Sheikh Ismail Vs. State of M.P.] ...789

70T WIRTT (1860 @T 45), TNV 467, 468, T TS HFUT WAL 1973
(1974 T7 2), GRT 228 — FEIT el 152 o — a7 aftwem a8 f o
TR FHEia & a1 12 T o — AE W, F OaRr 467, 468 B raiT FRAT
fefora =t el o W | (e semga A wa. wew) «.789

Petrolenm Act (30 of 1934), Section 3 — Allotment of Dealership— -

In previous writ petition, the Writ Court had quashed the recommendations .
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of the committee and had directed for re-assessment — It was nowhere
directed that re-assessment was to be done by a New Committee — Re-

assessment done by the same Committee not wrong. [Bharat Petroleum
Corporation Ltd. Vs, Laxman Chouhan] (DB)...571

gelforry st (1934 &1 30) arer 3 — SYewRry T IJraeT —
qdadf Re ofasr 4 Re =ew 3 affa 91 st & afrafsa
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fa. |eTor 9tEm) ' (DB)...571

Petroleum Act (30 of 1934), Section 3 — See — Constitution -
Article 19(1)(g) [Saroj Bhatia (Smt.) Vs. Indian Oil Corporation Ltd.]
_ ...98

deiferam st (193¢ @7 30), RT3 — a’?a"—. GIAErT — 7T
19(1)(cf}) (e mifear (e} fa. sfeww sifsa srulee fo) .98 -

Petroleum Rules, 2002, Rules 144, 149 —See— Constitution — Article
19¢1)(g) [Saroj Bhatia (Smt.) Vs. Indian Qil Corporation Ltd.] ...98

gaiferr fAam, 2002, (799 144, 149 — @ — g — IBT
19(1)(cf}) (aw wfew () fa. 3w sfse saRe= fa) ...98

Protection of Children from Se)éual Offences Act, (32 of 2012),

'Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act

(33 of 1989), Section 3 (1) (xi) — Applicant charged for various offences
under Act, 2012, Act, 1989 and L.P.C. — Cognizance of the case was
taken by the Court notified under POSCO Act — Sessions Judge
thereafter transferred the case to the Special Judge notified under

.Act, 1989 — Held — By the aid of Section 9 of Cr.P.C. and giving

harmonious interpretation fo the Acts and Notifications issued, the
offence under Act, 1989 as well as under Act 2012 and L.P.C. can be
tried by a Court of Session notified under Act, 1989 and trial may not
required to be split up. [Mohd. Juned Vs. State of M.P.] - ...484
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T g R fear o wear @ sy faarer w fawew fear wEr
FURm@ 7 | (Mewe g A 9y, ) ...484

Representation of the People Act (43 of 1951), Sections 80, 81,
Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Corrupt Practice
— To prove the allegation of corrupt practice, it should be specifically
pleaded as to how and from whom the petitioner has got the information
" but the petition is lacking of such specific pleadings — Even if the
averments made in the election petition are taken on their face value
and accepted in the entirety, no triable cause of action arises in absence
of specific, precise and complete pleading in respect of alleged
irregularities as well as corrupt practice — Election petition dismissed.
[Krishna Kumar Gupta Vs. Rajendra Shukla] -.152

a@le gfaffereg R (1951 @1 43) arerd o, 81, Rifde 7irar
GIeTT (1908 1 5), SR 7 337 11 — G JraR0T — A TGO T ARTHUT
ifdd &4 @ foay 9% Rt aftams fear s arfae o 5 99 gk
fredt s freft 2, sy wifer & wea AR sfeaat o aag @ —
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TR IRU § Wikt aftaet @ ffifhe, we ok of @ @ amm
- ®I¥ farvia 418 SRer S T gt — Rt @i wRe | (@@ gER
T A v ) ...152

Representation of the People Act (43 of 1951), Section 82, Civil
Procedure Code (5 of 1908), Order 7 Rule 11 — Non-joinder of
contesting candidates — Petitioner sought declaration that he be
declared as elected candidate without joining the contesting candidates
as respondents — Petition liable to be dismissed u/o 7 Rule 11 CPC —
Petition dismissed. [Ram Khelawan Patel Vs. Dr. Rajendra Kumar
Singh] ’ «.749

aiw AT e (1951 &r 43), arer 82 Rifyer afear
afear (1908 &7 5), SR 7 a7 11 — gl weaRrat &1 sragderT —
ardt F \teen 9 5 aRrae sl Bt reff @ wo ¥ W9 R



INDEX ' 77
I Praffaa s wifyg frar 9@ — fia¥d. @ aRw 7 fAa 11 @

sfaafa arfasr @R 52 et atva — wifyer @R (M daEa @
f3. 3f. o= FIR RE) ' : ... 749

Representation of the People Act (43 of 1951), Section 83(1) —
Affidavit—Non filing of affidavit in Form 25 as prescribed under Rule 94-
A of Conduct of Election Rules, 1961 is a curable defect and pehtlon cannot
be rejected. [Krishna Kumar Gupta Vs. Rajendra Shukla] ..152

ai'a FRIATerea Sffaw (1951 T 43), €I%T 83(1) — 99T — BIH
25 ¥ wygA wwga € fear oo, S fa Fafas s g Maw 1961
@ P 94t @ s fafka 2, gar ¥ivg Ffe 2 sk wfasr =t
aefier e far 7 gdar| (@ AR W 4. s gEE) L..152

Representation of the People Act (43 of 1951), Sections 86, 81(3)
& 87(1), Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Corrupt
Practice — Petitioner has substantially pleaded the material particulars
with regard to corrupt practice mentioning the nature of corrupt
practice, name of the persons involved — There is also no variance in
the. verification clause and the affidavit sworn by the petitioner —
Provisions are complied with substantially. [Rahul Singh Lodhi Vs, Smt.

Chanda Devi] ..143
Fiw FfeT ey (1951 @7 43), arry 86, 81(3) 7 87(1), Rifder
HfFar GiRar (1908 @7 5), HRE 7 [ 11 — T AR — AN AL
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¥ g¢ aifew Rftifeal &1 ARaH o7 ¥ aftars frar — wanT g@s
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fopar T (ga Riw ot fa s =w=n <)) ...143

Representation of the People Act (43 of 1951), Sections 86, 81(3)
& 87(1), Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Mandatory
Condition prescribed in Section 81(3) —Copy supplied to the respondent
bears signature of the petitioner beneath the word “true copy attested”—
Petitioner has fully complied with the provisions of Section 81(3) of
the Act, 1951. [Rahul Singh Lodhi Vs. Smt. Chanda Devi] ..143

T AETERT FRaT (1951 BT 43), Trerd 86, 81(3) @ 87(1). Rifaer
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rgure far 21 Rrgar Rie oteh R s w2 ...143

Representation of the People Act (43 of 1951), Sections 86, 81(3)
& 87(1), Civil Procedure Code (5 of 1908), Order 7 Rule 11 - Striking
off the pleadings — Petitioner has made concise statement of material
facts with regard to corrupt practice with name of parties who have
committed such corrupt practice with the date and place of commission
of the same — None of the pleading can be said to be scandalous and
frivolous. [Rahul Singh Ledhi Vs. Smt. Chanda Devi] ...143

de mfafifter afyfimg (1951 &1 43), RV 86, 81(3) T 87(1),
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?4dh) ...143

Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 (30 of 2013),
Section 24 - Notifications were issued under sections 4 and 6 of Land
Acquisition Act, 1894 — Award was passed on 22.04.2014 i.e., after
the commencement of Act, 2013 — Proceedings do not stand lapsed
but can be continued as per the provisions of Section 24(1)(a) of Act,
2013 - Proceedings which were initiated under 1894 Act are saved
under 2013 Act in view of provisions of Section 114 of 2013 Act. [Jeevan
Lal Mishra Vs. State of M.P.] (DB)...731
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WRlea 21 (shararer fism f1 7w, wrew) _ (DB)...731

Sahakari Bank Karmchari Seva Niyam, M.P. 1982, Rule 16 —
Probation period — Promotion — Petitioner joined service on 16.03.1961

and was confirmed as Samiti Sewak — He was inducted in the newly -

formed cadre of Samiti Prabandhak on 13.11.1967-on probation —
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Probation period was for one year — There is nothing on record to show
that the said period was extended — There is also no formal order
confirming the petitioner’s service on the said post — Claim of the
petitioner was dismissed on the ground that since he was not confirmed
in the newly formed cadre of Samiti Prabandhak he is not entitle for
promotion and other benefit — Held — As per Rule 16 the period of
probation can be of 12 months which can be extended for 2 years if the
work of the employee is not satisfactory — It cannot be said that from
1967 to 1976 for a long period of 10 years, the petitioner was on
probation — Petitioner is assumed to have been confirmed — Petition is
allowed, petitioner be given all the benefits as directed vide order dated
28.06.1990 within a period of 2 months. [Rajendra Prasad Kasera Vs.
Indore Premier Cooperative Bank Ltd.] e ed2
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e @ — afifrEaiRa — P 16 & sgur aRden @1 sremafr 12
w15 8 wad! @, e 2 o @ fag gerar o wear @, af sdad &1 o
daryus 98 — a7 T8 a1 91 Godr fH 1967 @ 1976 ¥ 10 o+ I
srafer @ fag o=l aftdfaeh= ar — ar=ht @ wend 89 &) aron 9 o -
FIRST WX, ardt Bt 2 AE F A F Aw ol e R e o
IR 5. 28.06.1990 FTRT FRfYT fear 1@r 2| (RE= gwe AT A
gy NI stafRfes 49 @) .42

Scheduled Castes and Scheduled Tribes (Prevéntion of
Aftrocities) Act (33 of 1989), Section 3 (1) (xi} — See — Protection of
Children from Sexual Offences Act, 2012 [Mohd. Juned Vs. State of
ML.P.] ...484

Fagfaa wifa aiv sggfaa ororfa (Femare [Aarer) st gy
(1989 &7 33) &7 3 (1)(xi) — @ — JdFrw I @ 1w’ &1 Gvar
IR, 2012 (Ag9g € 4. 4.9, =) ... 484

Service Law — Charge-Sheet — Misconduct — Non furnishing
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of original and certified copy of matriculation certificate — Whether
allegation amounts to misconduct in the light of Clause 26.1 and 26.9
of Certified Standing Order or not, cannot be adjudged at the initial
stage. [Nawal Kishor Singh Vs. S.E.C.L.] ) ...022

W%—WW—W—WWW@W%
7 yerg 78 @ wra — O gl w©nd ARy @ @vs 264 T 269 @
AAE ¥ AR AR B $ifE § o ¥ guEr T, 9w GRPE T T
iRt T fear o wear| (G feak Rig f vaddftea) ...622

Service Law — Competency of authority — Delegation of power
—~ Charge-sheet issued by the Staff Officer — Being nominated
competent authority the CGM/GM can sub-delegate the powers for
implementing/taking appropriate action including disciplinary action —
Staff officer is competent to issue charge-sheet. [Nawal Kishor Singh
Vs.S.E.C.L.] ..622

War R — vifrsrdt 31 weaar — w1few @1 gegraleT — T
ATREIN ENT IRIT—~aa W o o — P R wem Tt 2
@ a1 Wsfea /hgw., anp e @ fot /afaa srfa w3 @
Rt srpamaf s srfardl wifte @ sfat o1 st—vamrise o3 9o
8 — WIF JfFaR ariT-—ux o 594 @ P waw 2 (Tae fomz fue
fa. wd 3fee) 622

Service Law— Compulsory retirement — Compulsory retirement is
not treated as termination as would disentitle the employee of the
pensionary benefits — Gratuity is an element of pension — Compulsory
retirement of respondent and his prosecution would not disentitle him from
gratuity. [Zonal Manager, Central Bank of India Vs. R.R. Das] ...80

#Wﬁﬁ—aﬁm##aﬁgﬁr—mﬁaﬁﬁmﬁqﬁraﬁﬁm
mﬁra%wﬁ'wﬁ’fwm.ﬁlﬂﬁfﬁarﬁﬁ'mamfa%ﬁw
maﬁ—w,ﬁ'mmwaﬁﬁ—umﬁaﬁmﬁmﬁq%raﬁw
BT AT ¥ SUSH @ faT orgr e W (G AR, d<q
¥7 v R A IRaR. I™) ...80

Service Law — Departinental Enquiry — Acquittal in criminal
case — An acquittal in criminal proceedings does not automatically
absolve the employee from charges levelled against him in
departmental enquiry. [Ameen Kumar Chatarjee Vs. West Central
Railway] _ . ...618
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a1 f3fer — Rarifiy g — aafyes veer 3 stvgfia — aRie
eAE A FA B A ¥ s faeg Rery wig ¥ 9 T
ARG A 9% IR AW Gaw ) @ wear| (rf wAR wedf R 4=
Aga o) _ ...618

Service Law — Departmental Enquiry — Denovo - Enquiry
Officer submitted its report exonerating the petitioner — Disciplinary
authority instead of recording dissent note directed for fresh enquiry
into the charges — Denovo enquiry in the teeth of findings of exoneration
for same set of charges is not permissible. [Madhukar Shyam Jha Vs,
Western Coal Fields Ltd.] W77

¥War Bfer — R wrg — 72 AR @ — ard %t fgas o3 gu

ofa At 3 g gRedwm wwga fBar - st nikter 2
Fremfa feweft siftfafaa oo 9 qemg, i @ @ RR @ g =@
- @ fay Prft fear - fgRe @ freyl @ amasE oo ariat 2w
g8g ™ R @ wiw spRa @ (e @ o . dwed wia Pesy
fa.) : 77

Service Law ~ Merger — Promotion — Petitioner was the
employee of society which subsequently merged with M.P.S.E.B. —Such
employees are placed as junior to the junior most officer of the category
concerned — Denial of promotion forever cannot be comprehended
under the Constitutional Scheme of Articles 14 and 16 of the
Constitution of India—Petitioner is entitled for consideration for further
promotions as per the rules/regulations of the MPSEB. [Panchraj Tiwari
Vs. ML.P. State Electricity Board] (SC)...281

war Rfey — ReaT — e~y ~ arh & e a1 ward ar
T 4 Rrasr faaT 19.3sa Riga vsa ¥ gom — S sdaiRar ot
waftra Aot & sfroom gt 9 $fre o W vEr @ — aRg @
AT S AT 14 7 16 A Warfre Ao B awa TRy @ wd
@ fag afm frar s 9 ar w1 @A — wu. s Ry ded 9
Fraa /e 3 R 9 ot w=i=fr g far F Rl i w1
FPAR ¥ | (dave Rard fa. gadl. Re safgfrd 9d) (SC)...281 .

- Service Law—Participation in the counselling for appointment
to the post of Samvida Shala Shikshak Grade IT —Applying the principle
of neutralizing the error and rounding off, the petitioner gets 90 marks
which makes him eligible for selection to the post of Samvida Shala



82 INDEX

Shikshak Grade II — Directed to permit the petitioner to participate in
~ the counselling for appointment to the post of Samvida Shala Shikshak
Grade 1. [Brij Bihari Vs. State of M.P.] «.613

war fffr — <fasr wer e ds-11 & 1w ) fgfa 2
FreafeT A wearr — Ffe w1 fufaswn stz guffse v @1 fRara
an &vd (g ATt B g0 Ty B W S wfrer wrer fugw
F5-I1 & g W 947 Y A 9914 € — Wfaer e Ras g1 3 )
wr i @g sefifdr ¥ sgarr & o & agafa 239 @ fav
frefirm fear ) @ faed fa 7.y, o) ...613

Service Law — Promoftion —- Promotion of petitioner on the vacancy
occurred due to transfer of one employee from one place to another on
the strength of circular issued by State Government on 49.06.1999, was
cancelled and he was reverted back on his substantive post —Held — No
restriction was put in the circular dated 09.06.1999 in respect of promotion
on the post fallen vacant due to transfer of an employee from one
municipality to another — In fact the object of said circular is that the
vacancy so become available should not be filled in by direct recruitment
as the lien of the transferred employee is always protected — The entire
circular is misread and misconstrued — Petition is allowed, however,
petitioner cannot be treated to be confirmed on the promotional post.
[Mithlesh Giri Goswami Vs. State of M.P.] .37

dar fafer — ygi=7fa — <9 WIPFR FIRT 09.06.1999 & o) fd
Td IRTA & 9d W, UF SHAN &1 (& W § W I ) RIFRRYT
» &Y S 5% Rfvm w arh 9 gei=ify «1 iR fear T gitx =)}
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TEd ¥ fedl oAl © wrAdT $ Gowey s R © s W
ugi=fa @ "ea ¥ gRux {3 o9.06.1999 ¥ &Y Prfas «ff I mr
? — gda A, 9ad tRum o1 SRy uw 2 5 ¢l Suae Rfva w1 @i
adf gRT 91 =T We, @ifE AR sdANt @1 faaw wdw giEta
edl 8 — 9yof qRu= &7 19w BT @@ ayfwas fear - afaer
HoR. fbeg ardl & 9ei=d ug R wrf 9d #w o wear| (e
it mweh fa 7. =) .57

Service Law — Revision of pay — Petitioner has already availed
of the benefit of voluntary retirement scheme, has now claimed for
enhancement of pay scale and other benefits — Held — Since the
petitioner had undisputedly taken voluntary retirement before filing
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the instant petition, she cannot claim higher pay scale, emoluments
and benefit. [Vanita Borakar (Smt.) Vs. State of M.P.] ...137

wm_mwm-mmamwm
WS BT o & I 2, q@ 9 don gfE O = At @ Rrg =\ aw
el @ — afifreiRa — G a1k arr 7Y @ of @ T sfaka
w0 R} wWitee a1 figfa @ g9 2, a8 9= doe, wRafEt @ amt @
forg <mar sl w) w1 (@har s ) L Ty o) ...137

Service Law — Selection — Although the petitioner possesses an
equivalent qualification of class 10th and has High School Certificate
issued by M.P. Open School which has been duly recognized by Board
- of Secondary Education by notification dt. 04.10.1996 she was denied

consideration, merely because the said qualification does not find
mention in the advertisement — Held — Since the petitioner possesses
-the qualification equivalent to the Board of Secondary Education,
respondents were nof justified in rejecting the petitioner’s candidature
— Petition is allowed. [Poonam (Ku.) Vs. State of M.P.] ...89

War fRfer — gy — gafy arh & ur var 106 @ e adar 2
v wy. qa freares g 9 fear T e v T3 2, R
meafie fuarsise S st fi 04.10.1996 FRT WE 0@ W,
T ¥, SUET far T fear W gafay By 9aa s@ar 97 eedw
Remm % €Y arar T — aififEiRe — 9fF 9 3 ara ATl Rrer
Hd & woe adar 2, vweffau gy et 9 amRiar adfleR B
e T o1 — wfueT deR) (g (gA) 3wy, <) ...89

Service Law — Transfer — Petitioners joined the services in
Forest Department and were promoted as Range Officers and they
have been transferred in Working Plan Unit - Held —Aspect of physical
fitness of each of the petitioner has also not been examined by the
respondent State while issuing the order of transfer — Since the word
“retire shortly” has not been explained in the order passed in the .
earlier round of litigation by this Court and as per the earlier policy
the cut off age was 48 years, therefore this Court is of the view that
keeping in view the age of retirement is 60 years it will be appropriate _
to fix the cut off age of 58 years — Petition allowed. [Gend §ingh Vs.
State of M.P.] T .. 601

a7 RFer — wepraeer — wmfaaY % a1 favor ¥ sfar 7897 foar
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@ Y9 Areed 3 w7 ¥ s gY Al 9% e Awen g o
waRa fear @ — affeifRa - gl s 9 e aw
A F G @S Ardl- B RS gaar @ geq a1 A e Tl
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“gfra A9 Frgfta ot aren 98 A ? aiv qdax DY @ sFgar ered
F) Ay, 48 9 off gl <R #1 9w gieswiu @ ¥ fgRa ey eo
af 3l gfieTa vEd gy, wicd ot oy s8 ¢ fal¥aa s Sfaw stm —
Fifg@r woz | (e Rig fa. 7.0, w=a) ...601

Specific Relief Act (47 of 1963), Section 16(1)(c) — Readiness &
Willingness — Notice was duly replied by the defendant showing
willingness to execute sale deed in terms of agreement which was not
replied by the plaintiff — He himself was not willing to perform the
contract — As per section 16 of the Specific Relief Act he is not entitled
for any relief — Finding of Trial Court is affirmed — Appeal dismissed.
[Ashok Kumar Barman Vs. Smt. Kanti Gupta] . 415

Rfafdse ggaly aferfaga (1963 @r 47), grer 16 (1)) — darw
FIv vorge — TRErd @ R ) Al 4R faey fade @ farea a1
TS qwid gy ey &1 W@ w0 @ waE faan feer wew
g1 & far T ~ 3w W |lwr &1 e o)A @ fag werae a9 oo
— fafafde sy aftifas 9 arT 16 @ AR 98 fadl aaiy &1
'haR gl — fary =y ¢ frad 9 qfe 91 1 - anfle &nlan
@wie gar g8 fa. sadt sidy ) ...415

Specific Relief Act (47 of 1963), Section 16(1)(c) — Specific
performance of contract — Plaintiff contended that he paid money to
defendant and defendant had also made endorsement on the agreement
— Plaintiff did not produce original agreement on the ground that
defendant is in possession of the same —Money was not paid by cheque
nor receipt thereof was obtained — Held ~ Plaintiff failed to prove
payment of money in terms of agreement — Story put forth by plaintiff
does not find place in notice — Plaintiff rightly disbelieved. [Ashok
Kumar Barman Vs. Smt. Kanti Gupta] .. 415

Rffese srqaly aifef=37 (1963 #T 47) &I 16 (1)(eh) — GlawT =71
RAfe ya7 — oD 4 99 fagr 5 sua wlardl & o s 9 aie
gRard) & SR W 7oied W fFar — 9t ¥ 19 IR 39 MR W) TN
T far fr a8 afard 3 vt ¥ 3 — v B agrelt A5 g T o 9
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THH BT AN I H71 7 9 9%d @l — 916! 517 99 3 18 F2r
B | ¥ T T TR T — ) R Sha ey ¥ sfwan fear |
(e ar q6@7 fa sl @it ) ...415

Stamp Act (2 of 1899), Article 5(d), Schedule I-A, Arbitration
and Conciliation Act (26 of 1996), Section 11(6) — Appointment of
Arbitrator — Clause 19 of the agreement provides that if the dispute
arises between the party same can be resolved by appointing one
arbitrator each — The aforesaid clause is in contravention of Section
10(1) of the Act which provides that number of arbitrator shall not be
an even number — Hon’ble Mr. Justice VK. Agrawal is appointed sole
arbitrator — Parties shall appear before him. [Alfa Constructions
(M/s ).Vs. Vinod Kumar Thareja] . ...239

I FfIT (1899 #T 2) BT 5(3#) srgqt I-v sregeery
FIv GeTE ATAFrT (1996 T 26). SIRT 11(6) — weyver BT fgfea — sXR
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aftrifran & a1 10(1) & faeg 2, o ¥ Susfem @var & 5 wegeey A
T 99 ey w) sl — " <raRfy st 9. sara o) weEE
T, T i T - umeR wee wEa SuRer w1H I (wrewt
sewE @) fi fte gar o) ...239

Stamp Act (2 of 1899), Article 5(d), Schedule I-A, Arbitration and
Conciliation Act (26 of 1996), Section 11(6) — Requirement under Article
5(d) of Schedule I-A of the 1899 Act —Sincé there is no stipulation in the
agreement that building shall be held jointly or severally by the person
other than the owner and remaining part thereof shall be sold jointly or
severally by them, agreement is not required to be stamped. [Alfa_
Constructions (M/s.) Vs. Vinod Kumar Thareja] w239

YCIF Y JTEIT (1899 o7 2), =67 5(31), Igqat I-v aregeery
Fiv gas I (1996 #T 26), GT 11(6) — Afafraa 1899 &Y sy
IV @ BT 5(dN) ¥ @l adew — g5 FIR ¥ 1T wd 98 % w9+
w1 Wt & FamEn, wfdw g Wy oy | AT gUE oUW aRer fi
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frar s, SRR wIftaa fFar S st = | (@resT T ()
fa. faaig A erem) ...239

ValheAdded TaxAct, M.P. (20 of 2002), Section 57(5)(6)(8)(11)
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~ Petitioner who is goods transporter was carrying goods to deliver —
During transportation goods were stopped by Commercial Tax Officer
~Dueto non-compliance of Section 57(6)(b) of the Act, tankers alongwith
goods were detained — Penalty was imposed which was deposited by
the petitioner —- However, the prayer to release the tankers alongwith
the seized goods was not accepted to effect the recovery of tax assessed
against seller of the goods — Held — Once the petitioner had paid the
penalty imposed against it, it was incumbent upon the Check Post
Officer to exercise its power conferred u/s 57(11) of the Act to release
the goods seized by it, in favour of the petitioner ~ Goods could not
have been detained for realization of tax assessed against the seller —
Action is violative of Section 57(11) of the Act — Same cannot be
sustained. [Kabra Bulk Transport Carrier (M/s.) Vs. The
Commissioner of Commercial Tax, Indore] . (DB)...66

qe T s SFfEfram, 7. (2002 BT 20), ST 57(5)(6)(B)(11) —~
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Pl BN TE W@ W Gedl! (FEU 996 Tiaud SRER @) fa =
PR s saldfaa 2qw, 3iv) (DB)...66

Vishesh Sashastra Bal Niyam, M.P. 1973, Rule 56(3) — Out of
turn promotion — Petitioners saved the life of 30 persons from being
immersed into water and life of 6 persons who were surrounded by
flood for which Rs. 2,000/- was awarded and appreciation certificate
was also issued — Authorities made recommendations for their out of
turn promotion — Held — Petitioners have passed only High School
examination ~Although they appeared in the examination for promotion
on the post of Head Constable but they could not succeed — Alongwith
petitioners there were 26 employees who performed well and they were
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also rewarded for their best services —No case for out of turn promotion
is made out. [Anokhilal Billore Vs. State of M.P.] .47

faeiy worex aa 99, w0 1973, 997 56(3) — W!ga‘!m‘v—-iﬁ
IrERreT Ol ¥ gF ¥R 30 Af¥aal 1q 6 aafywm o e A fir A oA,
FY <flas e @), o fad 52 2000 /— &1 mRUify® @ goifla o=
g fear Tar o — utitrefal 3 s9@ g qd ugi=ia 8q sen
¥ — atifreaiRa — o sad sdwma odar 9ol @ — g=fy 4 @<
sledd @ U8 W yai=ia @ fav wder & whafas gy 5y 3 9w =Y
gY — ArdRYT & | 26 HHaA o, st areer waelw fean sl o=
#l 99 I Waien 2 [I¥@d fear mar o1 — 99y qd usisifa @
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Vishiwavidyalaya Adhiniyam, M.P. (22 of 1973), Section 3(xx) —
Teacher — Petitioner working as Director, Physical Education — Cannot
be treated as Teacher. [Mohd. Igbal Quraishi (Dr.) Vs. His Excellency,
The Kuladhipati of DAVV] ...641

favafaemerg aferfgq, 70, (1973 &7 22), arr 3 (xx) — RPras —
Frdt s e fRve @ By ¥ orfva - REe @ w9 A TE " 9
g&ar | (MEwg goaa g3 (S1) fa. %ﬁft:‘ﬂﬁt-?ﬂﬁ T gy e
droa. «ft) ..641

Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Sections 24 (x),
18, 20, 35, 49 — Teacher — Petitioner was appointed as Director, Physical
Education — On the recommendation of Executive Council, University
passed an order treating him a teacher — Order was modified by
impugned order and petitioner was once again treated as Director —
Held — No statutory provision of law under Act, 1973 empowers the
Chancellor to convert the post of Director to the post of Professor —
Petitioner also failed to establish that he is a teacher — No straight
_jacket formula in respect of principles of natural justice and fair play —
Petition dismissed. [Mohd. Iqbal Quraishi (Dr.) Vs. His Excellency,
The Kuladhipati of DAVV] ...641

feeqfaenay gferfram, 70, (1973 &7 22).&rer 24 (x), 18, 20, 35, 49
— Rrgd — ardl oM en flus © s § Fgaa fear w@r —
FrdeR 9Ryg 9 sgwwr =, faefyaray 3 <9 @ Aee 9 ge
sy wa fFar — o ey g™ ke sarafta w9 arh &t fw
¥ feye © w9 § A war — afufeiRa — sftlas 1973 & siwla



88 - INDEX

fafer & 1 S 7 2 Wit FRve 3 e B MR @y F wReffT
B BY FAURT B AR R~ AR T8 v s ¥ e @
f a2 o i @ - THERe = ? fhgia @ s amsR @ g
#aﬁs‘ﬁf&aaiﬁaiﬁﬁl(ﬁmmaﬁwﬁ(m)ﬁ few yRiA=A,
T garlerfy afe foah. =) , ...641

Waorkmen’s Compensation Act (8 of 1923), Section 30 —Interest
awarded at the rate of 12% from the date of application — Held - It is
not open to contend that the payment of compensation would fall due
only after the Commissioner’s order — Appeal is dismissed. [Onental
Insurarice Co. Ltd. Vs. Smt. Bindiya] ..162
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THE INDIAN LAW REPORTS M.P. SERIES, 2015
(VOL-1) *

JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

[Published in the Gazette of India (Extraordinary) Part ITI,
Section 4, dated 13.01.2015, Page no. 13-26, regarding verification
of Certificate & Place of Practice of Advocates and to repeal the Bar
Council of India Certificate of Practice & Renewal Rules, 2014 ]

BAR COUNCIL OF INDIA
NOTIFICATION
New Delhi, the 12th January, 2015

xtracts of the minutes of the nieeting of General Council
of Bar Council of India held on 29th/30th November, 2014.

Item No. 330/2014

The Council considered the Draft Rules with regard to verification of Certificate
and Place of Practice of Advocates and to repeal the Bar Council of India
Certificate of Practice and Renewal Rules, 2014 and passed the following
resolution:

Resolution No. 216/2014

(e) The Council resolves to modify the Resolution No. 169 of 2014 (Item
No. 276/2014) dated 17th October, 2014. The Council further resolves that
- Draft Rules with regard to Verification of Certificate and Place of Practice
submitted by the sub-Committee be and is hereby approved. These new Rules
shall be named as Bar Council of India Certificate and place of Practice
- (Verification) Rules 2015 depending on the year of its publication in the Gazette
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of India and it shall come into force from the date of its publication in the
Gazette of India. The Council further resolves to repeal Bar Council of India
Certificate of Practice and Renewal Rules, 2014, accordingly the Bar Council
of India Certificate of Practice Renewal Rules, 2014 stand repealed.

-

() Bar Council of India Certificate and Place of Practice (Verification) Rules
have been framed in exercise of powers conferred on Bar Council of India by
section 49(1)(ag), 49(ah) and 49(i) of the Advocates Act, 1961 and in exercise
of powers under Part-V Chapter 1, Rule 1(1) & 2 and Rule 2 of Bar Council
of India Rules, Chapter IlI sub Rule 3,4 and Part-IX Rule 17,18(h), 20,22,24
of Bar Council of India Rules.

Bar Council of India Certificite and Place of Practice (Verification)

Rules, 2015.

Statement of objects and reasons:

The legal profession is an Honorable one and it has critical role to
play in protecting and promoting the Civil and Constitutional rights of the
people. Anindependent and fearless Bar s vital and crucial for sustaining and
promoting a true and healthy democracy. The Bar which is subject to
manipulation and influence from extraneous powers, howsoever mi ghty and
esteemed they may be, cannot do justice either to the Legal Profession or to
the Rule of Law. Bench and Bar are the two wheels of a chariot and one
cannot function without the other. Sadly, this profession has fallen under a
cloud.

In the Joint Meeting of the representatives of all State Bar Councils
and Bar Council of India, concerns were raised by all that trend of Advocates
switching over to other professions/services/business without any information
to the State Bar Council has reached alarming proportions. This trend is
endangering the legal profession as a whole. It has also made a dent in its
sanctity and standards. Names of such advocates continue to be included in
the “Roll of advocates” being maintained by the State Bar Councils,
notwithstanding the fact that they have left the legal profession or have since
died. Though under section 19 of the Advocates Act, the State Bar.Councils
are under legal obligation to send a copy of the Roll of advocates prepared
by it under section 17 of the Act and subsequent alterations/additions thereto
but practically no state bar Council has observed this mandatory provision of
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the Actup till now.

Under these circumstances it appears that a definite trend is visible
that the control of Bar Associations and of other elected bodies under the
Advocates Act is slipping out of the hands of the advocates who practice law.
Itis also being experienced that after certificate of enrolment is issued to an
advocate, practically no communicative and continuing contact survives
between him and the Council.

Under the existing state of affairs, All India Bar Examination introduced
on the directions/observations of the Supreme Court of India to improve the
standard of legal profession has also failed to fully achieve its objective.
Advocates enrolled with the State Bar Councils obtain “Provisional Certificate
of Practice” (valid for 2 years) and thereafter most of them are practicing
Law without caring to appear for All India Bar Examination and to pass it.

Various welfare schemes for advocates have been floated in India
both under State Legislations as well as under various welfare schemes framed
by different State Bar Councils and by Bar Council of India but benefits
thereunder are being enjoyed by those also who have left the profession.

There is also an urgent need for laying down some conditions for
practicing law in different Courts so as to give due weightage and credence to
experience. Before an advocate could practice law in higher Courts, there is
need that he is exposed to real court experience in lower Courts/trial Courts.
This will help in integrating the whole judicial system from the perspective of
the Bar.

Therefore, in order to achieve better and effective administrative and
disciplinary control of the local Bar Associations, State Bar Councils and the
Bar Council of India over the advocates entered on the Rolls of advocates
being maintained by different State Bar Councils under section 22 of the
Advocates Act and further in order to weed out advocates who have left
practice, the Bar Council of India, in the exercise of powers conferred on it
by Section 49(1) (ag), 49 (ah) 49(i) of the Advocates Act, 1961 and by all
other enabling and residuary powers vested in it, had brought the rules titled
“Bar Council of India Certificate of Practice and Renewal Rules, 2014 for
the purposes of carrying into effect the provisions and objectives of the Act:-
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But in some of the places, the Advocates raised objection with regard
to the word Renewal, though in fact it is not the renewal of enrolment, rather
itaimed at periodical verification of the details of an Advocate already enrolled
with some State Bar Council. The aim was/is only to verify the place where
the Advocate normally practices, the Bar Association of which he is a member
(ifany), the address/email id, enrolment number/year, the Institutions from
which the Advocate has passed his Graduation and LL.B. The purpose is the
maintenance of record of all the Advocates of the country; two passport size
photographs of Advocate wasfis also required to be furnished to the State
Bar Council. The other object wasfis also to introduce certain electoral reforms
in the Bar Council/Bar Association elections, because in recent past, the Bar
Council of India and the State Bar Councils have come across the cases of
rigging in the polls and the allegations of bogus voting has now become frequent,
* since the State Bar Councils and/or majority of Bar Assaciations of the country
have no record of the Advocates who died after enrolment or who joined
other jobs, business or professions; the Bar Council of India being the regular
of Legal profession and Legal education of the country has, therefore, decided
to undertake the detailed verification and then to prepare a Voters® List
alongwith recent photographs of the Advocate (Voter). The Council has framed
these Rules in the light of the verdict of Hon’ble Apex Court in the case of
Supreme Court Bar Association. The Bar Council of India has already decided
to develop the web-portal for this purpose to have full details of all the
Advocates of the country, all the Institutions imparting Legal Education, details
of Law students, the Law Teachers and details of all the Bar Associations.
The detailed information and photograph is necessary for that purpose also.
- Furthermore, since some of the Bar Associations have raised baseless objection
with regard to the sum of Rs. 500/- as Practice Fee (as per them itisa heavy
amount); the major portion (about Rs.400/-) of this Rs. 400/- was aimed (in
2014 Rules) for providing welfare schemes (like Insurance for Advocates
and their family members and improvement of infrastructure and Library of
Bar Associations, Pensions etc.) But due to objection, now the Council has
resolved to segregate this amount of Rs. 400/- for welfare-schemes from the
process fee of verification. Now only.Rs.100/- is to be charged from the
Advocates as Process fee and rest of Rs. 400/- would be optional not
mandatory, depending upon the decision of concerned State Bar Council and
the concerned Advocate. Even from this process fee of Rs. 100/-, besides
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the expenditure incurred for undertaking the work of verification, the State
Bar Council, Bar Associations and Bar Council of India are required to spend
the rest of the amount for the improvement of infrastructures of Associations
only. State Bar Councils shall be required to open and maintain a separate
Bank Account for this purpose which would be audited every year. The report
of Audit shall be sent to Bar Council of India and the Bar Association soon
after the submission of report.

" The Bar Council of India has also come to know that a number of
fake (farzi) persons (without any Law Degree or enrolment certificate) are
indulged in Legal practice and are cheating the Litigants, courts and other
stake-holders; and neither the Bar Associations nor the concerned State Bar
Councils have any control over such fake persons. Shockingly, it has corne to
the notice of the Council that at some places, the office- bearers of Bar
Associations or some vote-seekers knowingly make such people members
and voters of their Associations with amotive to get their votes in the elections
of Bar Associations or Bar Councils. Similarly, many persons, after getting
enrolled as Advocates in any State Bar Council, get involve in Property-
Dealings, contract or switch over to some other business, profession or job
and have no more concern with the Legal profession. Such “non-practicing
Advocates™ are sometimes being used by some of the office-bearers/candidates
for elections of Bar Associations or Bar Councils (only for their votes). But in
fact, the Council has realized that such practice is degrading the standard of
Legal profession, and this mal-practice has to be stopped.

Few of the office-bearers/representatives of some of the Bar
Associations had raised unnecessary objections and protests to these
reformative steps. Such protests were/are only to serve their vested interests.
Bar Council of India has to maintain the dignity and standard of Legal
profession, we shall have to oust fake people from the court-campus and we
shall have to identify the “non-practicing Advocates”, (who are involved in
other job, business or profession). We are to ensure that such Advocates do
not involve in deciding the fate of our Associations and the Bar Councils; And
such Advocates are not allowed to get any benefit of welfare schemes or to
practice Legal profession so long they are in any other business, job or
profession. ) '

It is due to these reasons, the Council has decided to make provisions'
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for identification of such fake persons and non-practicing Advocates. And the
Council has also felt it necessary to discourage those Advocates who raise
unnecessary protests with an intent to keep and protect the fake and/or non-
Practicing Advocates with an object to get their votes. Therefore, the Council
has resolved to make suitable provisions in these Rules so that if any Advocate
is found to be indulged in making deliberate effort to

() Protect fake people practicing legal profession illegally

(i) to create any hurdle in identification of “non-Practicing
Advocates” and

(@)  createany objection in verification of the certificate of practice,
credentials, place of Practice and details of Advocates, such
Advocates would be debarred from contesting any election
of Bar Association or Bar Council for a period of three years
from the date of order to this effect.

Under the circumstances and for the abovementioned reasons, the Council
has resolved to repeal the “Bar Council of India Certificate of Practice and
Renewal Rules 2014” and has made and passed the new “ Bar Council of
India Certificate and place of Practice (Verification) Rules 20157, and has
decided to implement it.

CHAPTER1
PRELIMINARY
1. Short Title:

These Rules shall be called as the “Certificate and place of Practice
(Verification) Rules, 2015™.

2. Extent:

These rules will be applicable to all the advocates whose names appear
on the State Rolls being maintained by the State Bar Councils under
section 17 of the Advocates Act, 1961.

3. Date of commencement:

These rules, except Rule 7 of Chapter III, shall come into force at
once from the date of publication of these Rules in the Gazette of
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India. Rule 7 of Chapter III shall come into force on such date as the
Bar Council of India may, by notification in the Gazette of India, appoint
in this behalf.

. Definitions:

(a)
(b)

CH

d

(e) .

®

(2)

Act means the Advocates Act, 1961.

Advocate means an advocate whose name is entered in the
Roll of advocates being maintained by the State Bar Councils
under section 17 of the Advocates Act, 1961.

Certificate of Enrolment means the certificate of enrollment

held by an advocate issued under section 22 of the Advocates
Act, 1961. ' '

. Certificate of Practice in relation to an advocate having

obtained graduate degree in law before the academic year
2010 enrolled on the roll of Advocates shall mean Certificate
of Practice issued under Rule 13 and in relation to an advocate
graduating in law in academic year 2009-2010 (1st July, 2009
to 30th June, 2010) and thereafter, enrolled on or after 12th,

" Day of June, 2010, Certificate of Practice means the

“Certificate of Practice” issued under All India Bar Examination
Rules or under Rule 13 of these Rules or the enrolment
certificate issued by the State Bar Council.

State Bar Council means the State Bar Councils as defined
under section 3.(1) (a) of the Advocates Act, 1961.

Verification/process fee means the amount/s payable under
these rules as fee and amount for processing of Application
and its verification. This amount may be varied by the Bar
Council of India from time to time and on such variation, the
varied amount shall mean the fee.

Bar Association of a given area/town/city means an area/
territory and court work based association of advocates,
whether registered under the Societies Registration Act (Act

No.XXI of 1860) or not having its area/territory defined in
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(h)

®

)

&)

)

terms of the whole or part of the territorial jurisdiction of Courts/
Tribunals/Persons or any other Authorities legally competent
to take evidence before which its members ordinarily practice
law and it includes Bar Association exclusively dealingin .
specific fields of law viz. Income Tax, Corporate Law, Central/
State Excise Law etc. in relation to the authorities/tribunals/
boards etc. thereunder.

“Roll of advocates” means “roll” as defined in the Advocates
Act.

“Administrative Committee” shall mean a committee
comprising of three members of the State Council, constituted
by the State Bar Council by way of election, for discharging
such functions and duties as are entrusted to it under these
Rules. There may be more than one such Committee depending
upon the work load of a particular State Bar Council.

An non-practicing advecate means an Advocate enrolled
with any State Bar Council, but is not in actual practice of
Law and is engaged in some.other public or private job,
business, contract etc. not related to Legal profession: and
who has been so declared under Rule 13 and Rule 20.2 of
these Rules and whose name stands published under Rule 20.4.

Fake Person is a person who is involved in practicing in
Courts of Law/Tribunals or other Legal forums without having
a valid Degree in Law (without any enrolment in any State
Bar Council) and use to appear in such Courts, Tribunals or
Forums illegally posing him as an Advocate.

All terms and phrases used in these rules shall have the
same meaning as they have under the Advocates Act, 1961,
unless the context in which such words and phrases are used,
expressly suggest to the contrary.

Necessity of “Certificate of Practice”:

An advocate shall not be entitled to pracfic'e law unless he holds a

valid and verified certificate of practice issued either under All India
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Bar Examination Rules or under these Rules.

This disability to practice law would come into force only when the
name/names of such advocate/s is/are published under Rule 20.4.

Exemption of certain categories of Advocates:-

However, it is made clear that the senior Advocates designated under
Section 16 of the Act and the Advocates on Record of Silprerne Court
of India shall not be required to fill up the form for Verification. The
senior Advocates and Advocates on Record of Supreme Court of
India are simply required to send their two passport size photographs
with their names and current Address to the concerned Bar Council
through their respective Associations so that their names could be

. included in the voters—list of State Bar Council. There is a separate

form ‘Form E’ for that purpose.
CHAPTER IT
LOCALBAR ASSOCIATIONS.-

Advocate fo be a member of the Bar Association where he/she
normally practices law; '

6.1 An advocate, after having obtained a Certificate of Enrollment

under section 22 of the Advocates Act, 1961, is required to
get himself registered as a member of the Bar Association
where he ordinarily practices law or intends to practice law.
And if any Advocate does not intend to be a member of any
Bar Association duly recognized by concerned State Bar
Council, then he shall be required to intimate the same to the
State Bar Council and he shall have to explain as to how shall
he be getting the benefits of any welfare scheme floated by the
State Bar Council or the Local Bar Association. The decision
of State Bar Council shal] be final in this regard.

6.2  Incase an advocate leaves one Bar Association and joins
another by reason of change of place of practice of by reason
of change of field of law, he/she shall intimate such change
with all the relevant particu,lgu's to the State Bar Council, of
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6.3

7.1 .

7.2

which he is a member. Such fact of leaving as well as of joining
shall be independently intimated to the aforesaid said Bar
Council within a period of one month.

Bar Associations to apply to the respective Bar Council within
whose jurisdiction they are located, for being recognized under
these rules. Recognition shall be accorded to such a Bar
Association only which falls within the definition of Bar
Association as defined in these rules.

CHAPTER HII

If it comes to the notice of the Council through any source
that any office-bearer of any Bar Association or any Advocate
is involved in making unnecessary, baseless and deliberate

- protests/objections in the process of identification of fake

persons (involved in Legal profession) or in the identification
of non-practicing Advocates (who are doing some other job,
business etc.) and/or making any attempt to mislead the
Advocates of his Association or State by making irresponsible
statements with ill motive to create hurdle in implementation..
of these reformative Rules, a Tribunal constituted by the Bar
Council of India and the State Bar Council may pass an order
debarring such Advocate or office-bearer from contesting the
elections of Bar Association/State Bar Council for a period of
three years from the date of passing of such order.

Any such order be passed only by a Tribunal consisting of
one former Judge of any High Court (nominated by Bar Council
of India) one senior Advocate and one Senior Member of State
Bar Council (nominated by the Chairman and the Vice-
Chairman of that Bar Council.) Hon’ble Former Judge of High
Court shall be the Presiding Officer of the Tribunal and no
adverse order can be passed by such Tribunal unless the
concerned office-bearer/Advocate is given an opportunity of
hearing. The decision of majority will prevail in such decision.
The Tribunal shall have power to pass interim orders also.
The State Bar Council or Bar Council of India may refer the



7.3

I77
matters to such Tribunals and the Tribunal shall dispose of the

matters expeditiously. There shall be a separate Tribunal for
each State Bar Council,

An Appeal/Revision shall lie before the Bar Council of India
against any order passed by the said Tribunal, if preferred
within a period of 60 days from the date of order: However,
the Council shall have the power to condone the delay in filing
such Appeal/Revision beyond 60 days, if sufficient cause is
shown by the appellant/petitioner.

CHAPTERI1V

APPLICATIONS/ORDERS/OBJECTION' PETITION WITH
RESPECT TO GRANT/VERIFICATION OF CERTIFICATE AND

PLACE OF PRACTICE .

Application for verification of “Certificate to practice and place

of Practice” by advocates enrolled on or before June 12, 2010:

8.1

8.2

8.3

An advocate graduating in law in academic year 2009-
2010(1st July, 2009 to 30th June, 2010) and thereafter,
enrolled on the “Roll of Advocates™ on or after June 12,2010,
is required to apply for issuance of “Certificate of Practice”

~ under All India Bar Examination Rules, 2010 and for

verification of such “Certificate of Practice” from the State
Bar Council in which he/she is enrolled as an advocate under
Rule9. '

An advocate having obtained graduate degree in law before
the academic year 2010 enrolled on the “Roll of Advocates”,
is required to apply for verification of “Certificate of Practice
and place of practice” from the State Bar Council in which he/
she is enrolled as an advocate under this rule within a period
of 6 months of the enforcement of these Rules/date of
enrolment. '

Every application for issuance of verified Certificate of Practice
shall be submitted in the prescribed format as given in Form A
Column I and Column IT annexed with these Rules disclosing
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all the necessary informations as required thereunder to the
State Bar Council, with which he/she is enrolled.

Every such application shall be accompanied by the following
documents, certificates, declaration, fee etc: -

L Verification fee/process fee in the sum of Rs.100/-
(rupees one hundred only) by way of Bank Drafts/
Account payee bank cheque or cash in the name of :-

a. Secretary State Bar Council, with which the

applicant is enrolled (or it may be paid in cash
also);

Out of this Rs. 100/-, the Secretary, State Bar
Council shall send a sum of Rs. 20/- to the concerned Bar
Association and Rs. 30/- fo Bar Council of India, rest Rs. 50/~
is to be kept in the Account of State Bar Council. -

il A declaration in the prescribed format as given in
Column II of Form ‘A’ annexed with these Rules;

ik Two passport size photographs duly attested by the

President/Secretary of the Bar Association or by any

other office bearer of the Association who is duly

authorized for this purpose by the Bar Association, of

which the applicant is a member, or by a member of

- the State Bar Council duly authorized by the State Bar
Council or Bar Council of India ;

iv. Certificate in Form A Column III issued by the
President/Secretary or by any other office bearer of
the Association, who is duly authorized for this purpose
by the Bar Association/ to the efféct that the applicant
advocate is a bona fide member of the concerned Bar
Association and that he has not left law practice OR
By any member of State Bar Council duly authorized
by State Bar Council or by the Bar Council of India.

In case, the applicant has been 2 member of different
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Bar Associations at different times since the issuance
of certificate of enrolment under section 22 of the
Advocates Act, 1961, such certificates may be
obtained from the Presidents/Secretaries of the
different Bar Associations, of which the appllcant
remained a member, at different times.

In case, the certificate of enrolment under section 22
of the Advocates Act, 1961 was granted more than
five (5) years prior to the date of application, such
certificate/certificates needs to be confined only to a
period of five (5) years.

Provided that in case it is established at any stage that
any such Authority has deliberately issued a certificate
in Column Il of FORM ‘A’ even after knowing that
the Advocate is not in practice, the State Bar Council
will be at Liberty to take appropriate action against
such Authority issuing such certificate.

That the aforesaid application may be filed by the applicant
along with all the aforesaid documents either by hand in the
Office of the State Bar Council against proper receipt or send
to the Secretary under registered post or through the Bar

Assocxatlon of which he/she is a member.

9. Apphcatlon for Verification of Certlficate of Practiceissued by

State Bar Council:

9.1

9.2.

The Certificate of Practice issued to an advocate under Rule
13 of these Rules or under All India Bar Examination Rules
and Verification thereof, shall be valid for a period of five years
(5) years only and is liable to be verified every five (5) years
by filing an application for verification in advance within a
period of six (6) months, before the validity penod of
“Certificate of Practice” or of its verification, explres

All such applications for verification shall be filed in the format
as given in Form A annexed with these Rules and it shall be
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10.

N

12.

13.

accompanied by such documents, certificates, declaration, fee
etc as are mentioned in clauses (i), (ii) and (iv) of Rule 8.4 and
the same may be submitted as per Rule 8.5.

Delayed application with Iate fee:

That all the applications for verification of “Certificate of Practice”
filed after the time fixed by rule 8/rule 9.1 of these Rules shall not be
received by the Office/Secretary unless it is accompanied by late fee
in the sum of Rs.100/- (one hundred only) and such late applications
would be entertained only for a period of six (6) months.

Delayed application for verification with penalty clause:

That all applications for verification of certificate of practice filed after
the period fixed under rule 10 shall not be réceived and processed by
the Office/Secretary unless it is accompanied by a penalty fee of Rs.50
(rupees fifty only) per month reckoned from the last date on which
such an application ought to have been made under Rule 10 of these
Rules but such late application with penalty clause attached thereto
would be entertained only for a period of'six (6) months

Incomplete and faulty applications:

That in case, the applications so received, are found to be incomplete/
faulty, the Office of State Bar Council shall intimate the concerned
advocate of such shortcomings/defects by issning letter under registered
Post and such applications shall be processed further by the Office on
removal of such shortcomings/defects.

The time taken to remove such shortcomings/defects by the concemed
applicant may be counted towards late fee payable by the concerned
advocate at the rate of Rs. 1, 00/- per month unless it is waived by the
Chairman/Vice-Chairman of the State Bar Council in case sufficient
cause is shown for such delay.

Order on the application for verification of Certificate of
Practice:

That every application for verification of certificate of practice and
place of practice received shall be scrutinized by the Office within a
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it shall be placed along with the personal file of the applicant before
the Administrative Committee, for passing the reqmsxte order allowing

. or dismissing the application.

Such application is liable to be dismissed only in case it is found that
the advocate has left law practice and that he/she has no bona fide
intent and interest in continuing it in future also and such an advocate
shall be treated as a non-practicing advocate under these Rules.

No adverse order can be passed under this rule unless a reasonable
opportunity of being heard is afforded to the applicant.

Objection Petition:

14.1  An advocate or any person may file an objection petition
before the State Bar Council seeking to add the name/names
of an advocate/advocates in the List of Non-Practicing
Advocates on the ground that such an advocate has left law
practice and that he/she has no bona fide intent and interest in
continuing it in future also.

142 RuleA.1(1)and rule A. I(2) of Chapter I of Part VII of the

Bar Council of India Rules relating to complaints under section
35 of the Advocates Act shall, mutatis mutandis, apply to these
objection petitions except that such objection petition shall be
accompanied by a security amount of Rs.1, 000/- and not
such fee as is prescribed in the aforesaid Rules relating to
complaints under section 35 of the Advocates Act.

14.3  Thatin case the State Bar Council finds that there is a prima
facie case in favor of the applicant; it shall refer it for decision
to its Administrative Committee.

14.4  That the “Administrative Committee” of the State Bar Council
shall decide and dispose of such an objection petition along
with application for issuance/verification of Certificate of

" Practice of the concerned advocate, if any. But if no such
proceedings are pending, such objection petition shall be
decided independently.
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14.5.

14.6

Such procedure as is applicable to complaints under section
35 of the Advocates Act shall apply, mutatis mutandis, to
proceedings under this rule.

That in case the complaint is found to be vexatious, frivolous
and mala fide, the security amount deposited with the objection
petition shall be forfeited to the State Bar Council.

The “Administrative Committee” shall be required to decide
the objection petitions within a period of 15 days from the
date of objection.

Explanation:- An Advocate shal! be deemed to be in practice, ifhe is able to
establish that he has appeared in any Court of law or has filed Vakalatnama
even in one case before any Court of Law/other forum in a year before these
Rules came into force.

CHAPTERYV
FOLLOW UPACTION

15. Follow up action of order passed under rule 13:

15.1

15.2

That immediately after the application for verification of
Certificate of Practice is allowed under Rule 13 of these Rules;
the Office of the State Bar Council shall prepare the verified
Certificate in FORM ‘B’ in duplicate duly signed by the
Chairman of the State Bar Council and in his absence by the
Vice chairman of the State Bar Council or by such other
member of the State Bar Council who is specifically authorized
for the said purpose by the State Bar Council.

That one copy of such verified Certificate of Practice shall be
dispatched to the advocate concerned under registered Post
AD without any delay and the other copy shall be kept in the
personal file of the advocate. The State Bar Council shall also
make rules and issue an Identity card of such Advocates
containing their photographs, which I-card shall be valid fora
period of 5 years from the date of issuance and it shall be
required to be produced at the time of voting election of State
Bar Council or Bar Association.
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-15.3  That the State Bar Council shall maintaina separate Dispatch

Register containing all the details as to the particulars of
issuance/verification of the certificaté of practice, otiginal
certificate of enrolment and full particulars of the advocate as

' toage, date of birth, address, email id etc.. This Register shall
be maintained year wise in such manner as may be prescribed
by the State Council.

15.4  Every State Bar Council shall send to the Bar Council of India
an authenticated soft copy of the record maintained by it under
Rule 15.3 every year.

CHAPTIER VI

CONSEQUENCES OF ORDER U/R 13 AND OF FAILURE TO

16.

17.

18.

MAKE APPLICATIONS

Consequence of dismissal off application under Rule 13:

In the event of dismissal of application under Rule 13, such
consequences as are laid down by Rule 20.4 would follow.

Consequences of failure to make anpﬁcation as stipulated by
Rule 7T to 11:

That in case an advocate fails to make an application for verification -
of Certificate of Practice within such period/extended periods as
provided for under Rules 8 to 11 and in case he fails to remove the
shortcomings/defects in his application despite intimation under Rule
12 for a period of 6 months, it shall, prima facie, be presumed that
such an advocate has left law practice and that he/she has no bona
fide intent and interest in continuing it in future also.

Follow up action against advocates who fail to respond and nd fall
within the ambit of Rule 17 and publication of “llst of defaultl_g

advocates”):

18.1  That the Office of the State Bar Council shall prepare a list of
. such defaulting advocate/advocates who has/have failed to
apply forissuance/verification of Certificate of Practice within

such period/extended period as provided for by these Rules
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19.

. | . . .
or have failed to remove shortcomings/defects in their
applications despite intimation within the stipulated period of
6 months. '

This list may be titled as the “List of the Defaulting
Advocates”,

18.2 All such advocates whose name/names have been included in
the list of “defaulting advocates™ shall be given due notice of
the fact that their name/names stood included in the above list .
and further notice of this list shall also be given in the following
manner:

L One copy of such List shall be displayed outside the
Office of the Bar Council;

i Copies of such Tist shall also be sent to such District/
- Taluka Bar Association/s to which such advocate/
advocates belong as per the address last disclosed by
him/her and also to the concerned High Court/Supreme

Court Bar Association;

ii, A letter of intimation that his/her name stands
included in such list shall also be sent to the defaulting
advocate at the address last disclosed by him/her under
registered Post.

iv. This List shall also be published by the State Bar
Council as per law.

Late Applications after publication under Rule 18:

If an application for issuance/verification of Certificate of Practice is

: received by the State Bar Council within a period of 6 months of the

publication of the aforesaid list of defaulting advocates under Clause
(iv) of Rule 18, it shall be accompanied by such late fee and penalties
as are specified by rules 10 to 12 of these Rules.

All such applications shall be processed by the Office as per the
procedure laid down by rule 10 to 12 and thereafter order on such

applications shall be obtained under rule 13 and such order shall be
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given effect to as per these rules.

Consequences of failure to respond and publication of “list of
non-practicing advocates":

20.1

20.2

20.3

20.4

That if no application for issnance/verification of Certificate of
Practice is made under these rules or if an application is filed
but defects are not removed as per Rule 17, it shall be
presumed for the purposes of these rules that such an advocate
has left law practice and that he/she has no bona fide intent
and interest in continuing it in future also.

That on the expiry of a period of 6 months of the publication
of such “List of Defaulting Advocates”, the State Bar Council
shall pass an order directing that the name/names of such
advocate/advocates appearing “List of the Defaulting
Advocates” be put in the list of “Non-Practicing Advocates”.

That due notice of the list of “Non-Practicing Advocates™ shall
be given to the followings:-

i One copy of such List shall be sent to the Bar Council
of India and to all other State Bar Councils.

ii. One copy of this list shall be sent to all the Courts
situated within the territorial limits of the State Bar
Council and also to the concerned High Court. Once
copy shall be sent to Supreme Court of Indja also.

iil Copies of such list shall also be sent to such District
Bar Association/s to which such advocate/advocates
belong as per the address last disclosed by him/her
and also to the concerned High Court/Supreme Court
Bar Association;

The List of Non-Practicing advocates and name/names of
advocates whose application for issuance/verification of
certificate of practice stands dismissed under Rule 13 shall
also be published by the State Bar Council as per law after
such list/name/names is/are approved by the Bar Council of
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21.

India. '

- List of such non-practicing Advocates is to be furnished by
the concerned State Bar Council to Registrar of Supreme Court
of India, Registrar of all the High Courts, Subordinate courts
of the States, Bar Association of Supreme Court of India and
Bar Associations of all the High Courts and Subordinate
Courts.

Non-practicing advocates as included in the list of “non-
practicing advocates” not entitled to practice Iaw and to other
privileges and rights:

21.1 From the date of publication of the aforesaid list of non-
practicing advocates, all such advocate/s whose name/names
has/have been included in the aforesaid list, shall not be entitled
to appear in any Court of Law, before any Tribunal or person
legally authorized to take evidence and before any other
authority or person before whom such advocate is by or under
any law for the time being in force entitled to practice,
notwithstanding the fact that name/names of such advocates
is/are entered in the State Roll and that he is holding certificate
of enrolment under section 22 of the Advocates Act.

* Further, name/s of such advocate/s shall not be included in the
electoral roll for the purposes of elections to the State Bar
Councils. Such an advocate/s shall cease to be a member of
any Bar Association and further he/she shall not be entitled to
cast vote/s in any elections of the Bar Associations.

The status and rights of such advocate/s “as advocate/s entitled
to participate and receive benefits” under Welfare Schemes
of Bar Council of India created under Rules 40 to 44 B of
Section I'V-A of Chapter II contained in Part VI.of the Bar
Council of India Rules and other schemes floated by the State
Bar Council shall come to an end w. e. . the date of publication
of the List/name/names of Non-Practicing Advocates under
Rule 20.4 with the exception that such an advocate would be
entitled to receive such benefits under the relevant scheme/s,
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if any; which have already accrued-in his/her favor.

CHAPTER VII

4

UPDATING OF THE RECORD OF PRACTICING AND NON-

PRACTICINGADVOCATES

22.  Record with respect to practicing and non-practicing Advocates:

221

222

223

224

That on culmination of the initial process of identification of
Non-practicing Advocates in the aforesaid manner in the
publication of the List of such advocates under Rule 20.4, the

" State Bar Council shall create and maintain a separate record -

of such Advocates with all particulars as to name, address,
date of birth, date of enrolment, enrolment number, particulars

.of application for issuance/verification of Certificate of Practice,

if any, and of its dismissal. This record shall be updated
regularly.

Every State Bar Council shall send to the Bar Council of India
an authenticated soft copy'of the record as maintained under
Rule 22.1 every year. ' '

All the Advocates whose certlﬁcate of Practlce are duly verified -

shall be issued a certificate of Practice affixing his photograph

and mentioning the perlod of its validity FORM ‘B’; And the
State Bar Council shall also issue an Identity card to such

' Advocates containing a Xerox copy of his photograph and

the period of its validity FORM ‘D’. The Advocates would
be supposed to carry it while practicing in Courts/ Tribunals
or other Forums, so that in case of demand by any Law Court/
Authority or any Advocate or any Litigant or citizen one can
easily establish that he is an Advocate.

An Advocate after getting the verified Certificate of Practice

. under these Rules can appear before any Court of Law/Tribunal

or other forum in India'as per Section 30 of the Advocates

. Act subject to fulfillment of any condition imposed by any
.competent or Court of Law.
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24,

Updating of the electoral rolls of the Sta_té Bar Council for the

' purposes of elections:

On the publication of list of non-practicing Advocates under rule 20.4
and after sending copy of such record to the Bar Council of India
under Rule 22.2, the State Bar Councils shall start the process of
preparation of electoral roll for elections to the State Bar Councils as
per Chapter I, Part-III of the Bar Council of India Rules. No State
Bar Council shall undertake to prepare electoral roll or to conduct
elections to the State Bar Councils unless the process of verification
of Certificate of Practice and of identification of non-practicing
advocates is completed under these Rules by publication of their names
under Rule 20.4.

Provided that the election/s of the State Bar Council/s where a special
committee/committees under section 8A of the Act is/are already
functioning on the date of commencement of these rules, shall continue
under the existing rules as if these rules have not been enforced. In

. such State Bar Councils, these Rules shall come into force only after

the new State Bar Council is constituted on the declaration/publication
of the results of the elections. :

The State Bar Councils are required to constitute various Committees
for implementation of these Rules. If any State Bar Council is proved
to be deliberately slack unnecessarily in verification of Certificate of
Practice and identification of non-Practicing Advocates, then in that
case Bar Council of India would be at Liberty to take appropriate
action under the provisions of Advocates Act, 1961.

CHAPTER VIII
APPEAL, REVISION ETC.

Appellate Tribunal;

24.1 There shall be-an Appellate Tribunal for disposal of appeals
under these rules with respect to each State Bar Council and
- such Tribunal shall comprise of the following members:-

i Two Members of the St.';tté Bar Council elected by the
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State Bar Council under Rule 44 A(2)(i) of Bar Council
of India Rules under Part VI, Chapter I, Section-(IV
A).

i, One member of the State Bar Council from amongst
the members of the Executive Committee to be
nominated by the Chairman of the State Bar Council
and another member nominated by the Meniber, Bar
Council of India from the concemed State Bar Council.

III.  Member of the Bar Council of India from the concerned
State Bar Council who shall be its Chairman;

24.2  That the quorum of the Appellate Tribunal shall be three
members but no final order shall be passed unless the Chairman
of the Appellate Tribunal is party thereto.

Appeal ags_linst order passed under Rule 13/Rule 20.2:

That in case the.application of an Advocate for verification of
Certificate of Practice is dismissed under Rule 13 of these Rules/in
case the name of an Advocate is ordered to be included in the list of
“non-practicing Advocates” by the State Bar Council under Rule 20.2;
the aggrieved party may, within a period of 60 days of the date of
passing of the order or publication of the list of non- practicing
advocates under Rule 20.4, prefer an appeal against such order to
the Appellate Tribunal but delay in filing the appeal can be condoned,

* if sufficient cause is shown for such delay.

Every such appeal shall be accompanied by an attested copy of the
impugned Order. The appeal shall not be received and entertained
unless it is accompanied by a fee of Rs. 200/- in the form of a Bank

_ draft/Account Payee Bank Cheque favoring Secretary, State Bar

Council of the concerned State Bar Council.

Qut of this'amount of Rs. 200/-, the Secretary, State Bar Council
shall send/ deposit remit a sum of Rs. 50/- to the Account of the Bar
Council of India and a sum of Rs. 50/- shall be transferred to the fund -
known as * Fund for Promotion Bar Associations” under these rules.
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Every such appeal shall be heard by the Appellate Tribunal, which
may pass such order there on as it deems fit. Appeal is to be decided
expeditiously preferably within 90 days of its filing.

26.  Stay of operation of order passed under rule 13 and rule 19.2:

Mere filing of an appeal against order passed under rules 13 and 20.2
shall not operate to stay the operation of order appealed against unless
its operation is stayed by the Appellate Tribunal on such conditions as
it may deem fit.

27. Power of Revision;

27.1

'97.2

The Bar Council of India may, at any time, call for the record
of any proceeding under these Rules which has been disposed
of by the State Bar Council or by the Appellate Tribunal, and
from which no appeal lies, for the purpose of satisfying itself
asto the legality and propriety of such order or disposal and
may pass such orders in relation thereto as it may deem fit.

This revision shall be under Part-1I, Chapter IX of BCI Rules
viz. Section 48A of the Advocates Act, 1961.

No order which prejudicially affects any Advocate shall be
passed under this Rule unless an opportunity of being heard
has been affqrded to him.

CHAPTERIX -
RESUMPTION OF PRACTICE

28. Resumption of Practice:

28.1

28.2

If an advocate whose name has been included in the “list of
non-practicing advocates” published under Rule 20.4, intends
to resume law practice in the changed circumstances, he may
apply to the State Bar Council that his/her name may be taken
out of such list.

Application for resumption shall be made in Form C along
.with resumption fee 0of Rs.2, 000/- and declaration.

Such an application shall be supported by a certificate in
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29.

28.3

284

28.5

28.6
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Column III of Form A issued by the President/Secretary of -
the Bar Association, of which the applicant intends to become
member for doing practice in law.

The State Bar Council shall refer such an application for
resumption to the Administrative Committee which may pass
an appropriate order allowing or dismissing such application
provided that such an application shall be allowed only if the
Administrative Committee is satisfied that the intent of the
applicant to resume law practice is bona fide.

In case application for resumption is allowed, the name of the
applicant shall be taken out of the list of the “non-practicing
advocates” and such exclusion shall be duly notified and
published as provided by rule 20.3 qua “list of non-practicing
advocates”.

That from the date of publication under Rule 28.4, all disabilities
suffered by the applicant under rule 21, shall not survive but
he/she shall not be entitled for any benefits/privileges that were
denied to him under Rule 21 for the period his/her name
remained in the “list of non practicing advocates™.

Out of Rs. 2000/, a sum of Rs. 1000/- shall be utilized by
State Bar Council for the purpose of welfare of Advocates
and Rs.500/- shall be transferred to the concerned Bar
Association and Rs. 500/- shall be utilized by Bar Council of
India for the welfare of Advocates.

CHAPTER X
PROCESS FEE FUND

The Verification/Process Fee Fund:

The State Bar Council shall open a separate account for this purpose
to be operated jointly by the Chairman and Secretary of the State
Bar Council.

29.1

That all the payments towards application verification fee, late
fee and penalties payable under these rules shall be paid by
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30.

way of bank drafts/account payee bank cheques only in the
name of Secretary State Bar Council or it may also be

deposited in cash to the Secretary, State Bar Council or it-

may also be deposited in cash to the Secretary, State Bar
Council,

29.2  That the all the amount collected under these rules shall be
utilized for the following purposes only:- .

(a) Tomeet the administrative and other expenses arising in
connection with these Rules; The rest of amount shall be
spent.

(b) To make contributions to different Bar Associations for
the following purposes only:- .

i Establishing and improving Law libraries.

i. Improvement of infrastructure in the premises of the
Bar Associations which is reserved for the common

use of the advocates and to make such other -

contributions for promoting and strengthening the Bar
Associations at the Taluka, District, High Court and
Supreme Court levels asg it may deem fit.

ii To promote welfare schemes for advocates. Such
welfare schemes may include insurance of all kinds
with respect to the advocates and their dependent
members of the family; pension schemes, stipends
for junior and disabled advocates, continued legal
education/training of advocates.

CHAPTER X1
MISCELLENOUS

Removal of difficulties:

In case of any doubt or dispute as to the meaning, interpretation,
execution of these Rules arises, the Appellate Tribunal shall be the

final authority to settle all such issues and its decision thereon shall be
final.

W,
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Regnlatory Powers:

The Bar Council of India shall have the right ofissuing such regulations
to the State Bar Council from time to time, as are necessary for the
proper implementation and execution of these Rules and such
regulations shall be complied with by the State Bar Council in letter
and spirit so that uniformity is maintained in the application of these
Rules throughout the Country.

Power of Bar Council of India to form Ad-hoc Committees:

Incase the term of elected members of any State Bar Council is likely
to expire/expires due to delay in the process of identification of non-
practicing advocates under these rules or in case of delay in the
preparation of the electoral roll for the elections to the State Bar
Councils, the Bar Council of India shall constitute an ad-hoc Committee
consisting of required number of elected members of the State Bar
Council for smooth running of the State Bar Council and for expeditious
execution of the aforesaid process. This ad-hoc Committee of State
Bar council shall function under the Special Committee constituted
under Section 8A of the Act till the process of preparation of electoral
roll as per Chapter I, Part-IIl of the Bar Council of India Rules for the
purpose of elections to the State Bar Council is completed.

Saving clause.-

The “Bar Council of India Certificate of Practice and Renewal Rules
2014” are hereby repealed. However, any certificate of the nature of
Certificate of Practice as defined in those Rules and verification/renewal
thereof (by whatever name/manner or form they may have been issued/
granted by the State Bar Councils) or under Bar Council of India
Certificate of Practice Renewal Rules 2014 and any other action taken/
order passed by the State Bar Council in connection with any such
Rule, before the enforcement of these Rules, shall continue to be valid
for a period of five years from the date of its issuance/renewal, but on
the expiry of period of five years, such-certificate issued by the State
Bar Council is required to be verified under these Rules.
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34.

35.

Repeal of all Resolutions/Rules passed/framed either by any
State Bar Council or by Bar Council of India.

Any Res’oluti;ons/Rulcs passed/framed by any State Bar Council or
by Bar Council of India, which are inconsistent with these Rules, shall
stand repealed from the date on which these Rules come into force.

The decision with regard to Rs. 500 or Rs. 200 (as the case may be)
as paid by any Advocate as Practice fee as provided under Bar Council
of India Certificate of Practice and Renewal Rules, 2014, prior to the
date of commencement of these Rules of 2015, shall be taken by the
concerned State Bar Council. Either after deducting Rs.100 as Process/
Verification fee the rest of Rs. 400 or Rs.100 (as the case may be) is
to be refunded to the Advocate or it may be utilized for the insurance
of the Advocate and his family or for the benefit and welfare of

" concerned Advocate: This decision is to be taken by the concerned

State Bar Council only after obtaining option of concerned Advocate.

J.R. SHARMA, Secy.
[ADVT.I/4/Exty./96/14]

[Published in the Gazette of India (Extraordinary) Part I1, Section 3
(ii), dated 05-02-2015, page no. 2, regarding addition in the list of
psychotropic substances specified in the Schedule to the Narcotic Drugs
and Psychotropic Substances Act, 1985 (61 of 1985).]

MINISTRY OF FINANCE
(Department of Revenue)

NOTIFICATION
New Delhi, the 5th February, 2015

S.0. 376 (E).- Whereas, the Central Government is satisfied, on the

basis of information and evidence which has become available to it with respect
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to the nature and effect of, or the scope of abuse of, any substance (natural or
synthetic) or natural material or any salt or preparation of such substance or
material, that it is necessary or expedient to add the following substance or
natural material or salt or preparation of such substance or material in the list
of psychotropic substances specified in the Schedule to the Narcotic Drugs
‘and Psychotropié Substances Act, 1985 (61 of 1985) (hereinafter referred to
as the said Act);

Now, therefore, in exercise of the powers conferred by section 3 of
the said Act, the Central Government hereby makes the following addition in
the list of psychotropic substances specified in the Schedule of the said Act,
namely:-

In the Schedule of the said Act, after serial number 110A and the
entries relating thereto, the following serial number and the entries shall be
inserted, namely:- '

S.No. International Other non-proprietary ~ Chemical name
Non-proprietary names
names
“110B MEPHEDRONE 4-methylmethcathinone  (RS)-2-methylamino- I
.(4-MMC) -(4- methylphenyl)

4-methylephedrone propan-1-one”.

[F. No.N-11011/2/2014-NC-11 (I)]
SATYA NARAYANA DASH, Under Secy.

Note: The Schedule to the Narcotic Drugs and Psychotropic
Substances Act, 1985 (61 of 1985) was amended vide S.0. 785(E)
dated 26th October, 1992 and subsequently amended by S.0. 49(E)
dated 8th January, 1993, S.0. 39(E) dated 12th January, 1996, S.O.
475(E) dated 11th June, 2003, G.S.R. 621(E) dated 1st August, 2003,
G.S.R. 1 (E) dated 2nd January, 2004 and S.O. 311 (E) dated 10th
February, 2011.
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[Published in the Gazette of India (Extraordinary) PartII,
Section 3 (ii), dated 20.03.2015, regarding increase in the limit
of value of the property in dispute for the purpose of determining
jurisdiction of permanent Lok Adalat]

MINISTRY OF LAW AND JUSTICE
(Department of Justice)

NOTIFICATION
New Delhi, the 20th March, 2015

S.0. 803(E).—In exercise of the powers conferred by the third
proviso to sub-section (1) of section 22C of the Legal Services
" Authorities Act, 1987 (39 of 1987) and in supersession of the
Government of India, Ministry of Law' and Justice (Department of
Legal Affairs) notification number S.0..2083 (E), dated the 15th
September, 2011, published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (ii), dated the 15th September, 2011, .
the Central Government, in consultation with the Central Authority,
hereby increases the limit of the value of the property in dispute for
the purpose of determining the jurisdiction of Permanent Lok Adalat
to “one crore rupees” with effect from the date of publication of this
notification in the Official Gazette.

[F. No. A-60011/37/2004-Admn.-III (LAP)-JUS]
' PRAVEEN GARG, Jt. Secy.
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L.L.R. [2015] M.P., 537
SUPREME COURT OF INDIA
Before Mr. Justice Dr. B.S. Chaulan & Mr. Justice 8.A. Bobde
Cr.A. No. 2100/2013 decided on 17 December, 2013

ASHFAQ AHMED QUERESHI & anr. ... Appellants
Vs.
NAMRATA CHOPRA & ors. ... Respondents

_ Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code (45 of 1860), Section 420 - Cheating - Respondent no. 1 & 2
entered into an agreement to sell the land in question and received
Rs. 50 lacs by way of advance - Respondent no, 1 & 2 took permission
from Municipal Corporation to construct a Club House showing land
in question as open land and to be used for parking purposes - After
the complaint was filed, the land in question was sold to another person
- Held - As number of disputed questions of fact are there, High Court
was not right in quashing the proceedings - Trial Court directed to
proceed. (Paras 2B, 4,5 & 6)

TUS FiHAT GIRTL 1973 (1974 BT 2), GNT 482, TS Wikar (1860
#T 45), 8T 420 — pof — @Al .1 9 2 3 w9 M @ RAeT &1 PR
fear ok i & w9 ¥ w. 50 arg urg et — Tweff 5.1 9 2 9
TRUfere e @ a9 2w @ Fofo g aw qofd go sgafy o &
7T g gl 4f @ ik wfyT @ gmtesr @g suait I amsh —
Rrora vwga f5d o @ avanq g | o= wfa o e @
— afifeiRa — st @6 qeat & &¢ faafaa e 2, w=a = gR
srard) FftrEfsa Y wr Sfm af on — faamRer =mEew B eEfT
A e 3 fad FRRm fear T

ORDER

The Order of the Court was  delivered by :
Dr. B.S. CraunaN, J. :- This appeal has been preferred against the impugned
judgment and order dated 15.3.2012 passed by the High Court of Madhya
Pradesh at Jabalpur in M.Cr.C. No. 8882/2011, by which the High Court
has quashed the criminal proceedings against the respondent Nos. 1 and 2 in
exercise of its power under Section 482 of Code of Criminal Procedure,
1973 (hereinafter referred to as the ‘Cr.P.C.").

N -

2.  Facts and circumstances giving rise to this appeal are that:
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A The appellants entered into an agreement for sale of land admeasuring
1.10 acres of land out of 2.20 acres of total land on 26.11.2009 which had
been claimed by the said respondents 1 & 2 to be of their exclusive ownership
‘and for that appellants paid a sum of rupees fifty lakhs to the said respondents
as earnest money out of the consideration of Rs.1,50,93,540/-.

B. The sale deed could not be executed as the appellants did not make
the payment for the reason that the said respondents did not complete the
legal formalities for transferring the land. Later on, the appellants came to
know that the said respondent Nos. 1 & 2 alongwith other co-sharers had got
permission dated 27.3.2006 from the Municipal Corporation of Bhopal for
construction of the Club House on the part of the said land and the subject
matter of agreement to sell had been shown therein as open land for parking
- purposes. The Club House has already been constructed on the land and the
suit land is to be used only for parking purpose.

C. After realizing that the appellants got cheated, there had been claims
and counter claims between the parties and ultimately several notices were
exchanged between the parties. The appellants claimed a refund of rupees
fifty lakhs with interest, while the respondents wanted to forfeit the earnest
money for non-payment of further instalments as agreed by the parties. The
appellants filed a complaint under Section 200 Cr.P.C. on 26.8.2010.

D. As the respondents came to know about filing of the complaint they
sold the suit property to one Ms. Nanhi J. Walia on 23.10.2010.

E. In the complaint case, evidence of the complainant and his witnesses
were recorded in November, 2010 and being satisfied, the learned Magistrate
took cognizance vide order dated 6.12.2010 for the offence punishable under
Section 420 of Indian Penal Code, 1860.

F. All the shares of other co-sharers of the said respondent Nos. 1 & 2
were also sold on 23.2.2011 to Ms. Nanhi J. Walia.

G Aggrieved, the respondent Nos. 1 & 2 filed a petition under Section
482 Cr.P.C. for quashing the complaint qua them on the ground that there had
been a partition between the parties (co-sharers) 9f1d so far as the application
for seeking permission to raise the Club House on the suit land was concerned,
ithad not been signed by the said respondents/applicants, rather their signatures
had been forged by the co-sharers.
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H. The High Court considered the case of both sides and uIti?i':rlately
quashed the criminal proceedings qua the said respondent Nos. 1 and 2.

Hence, this appeal

3. We have heard Shri Vikas Upadhyay, learned counsel appearing for
the appellants, Shri Prashant Kumar, learned counsel for respondent Nos. 1
& 2 and Shri Arjun Garg, learned counsel for the State and have also gone
through the record of the case.

4, There is sufficient evidence on record to show that the property
belonged not only to the respondent Nos.1 & 2, but they were the owners
alongwith respondent Nos.3 and 4, The respondent No.3 has died and
respondent No.4 has been deleted from the array of parties by this court:
carlier. There is. ample evidence on record that the permission had been sought
and obtained from Municipal Corporation of Bhopal for raising the construction
of a Club House and the land in dispute had been shown as vacant land for
parking. Itis too late for the respondent Nos.1 & 2 to say that the respondent
Nos.3 and 4 might have forged their signatures for the reason that it is not
their case in the counter affidavit or even before the High Court that they had
ever raised any objection or filed any complaint before the police of any
competent court for forging their signatures by someone else on the said
application: More so, there are disputes regarding partition and demarcation
of shares between the respective parties. The sale deeds are also on record
that their shares have been sold not only by respondent Nos.3 & 4 but also.
by respondent Nos.1 & 2 subsequently and there is no land available today.
No explanation could be furnished by Mr. Prashant Kumar appearing for

respondent nos. 1 & 2 as to why this fact had not been brought to the notice
of the court.

5. As the case raises a large number of disputed questions of fact, we
are of the considered opinion that there was no occasion for the High Court
to allow the petition under Section 482 Cr.P.C. and quash the criminal
proceedings qua the said respondents. '

6. In view of the above, we set aside the impugned judgment and order
dated 15.3.2012 and allow the appeal. The learned trial court is directed to
proceed against the said respondents in accordance with law.

_ Appeal allowed.
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LL.R. [2015] M.P., 540
SUPREME COURT OF INDIA
Before Mr. Justice Surinder Singh Nijjar & Mr. Justice A.K. Sikri
Civil Appeal No. 5529/2014 decided on 9 May, 2014

ARCHAEOLOGICAL SURVEY OF INDIA ...Appellant
Vs.
_STATE OF M.P. & ors. ...Respondents

(Alongwith Civil Appeal No. 5530/2014)

A."  Ancient Monwments and Archaeological Sites and Remains
Act (24 0f 1958), Section 4,Ancient Monuments and A rchaeological Sites
and Remains Act, M.P. (12 of 1964), Section 3 - Bade Baba Jain Temple -
Entry 40 of concurrent list covers Archaeological sites and remains - Act,
1964 has received assent of the President - Provisions of Act, 1964 qua
these Jain Temples would be applicable and monuments are not covered
by 1958 Act. (Para41 & 47)

@ HIHT GRS T Jeraeia wrer aiiv gaey SR (1958
BT 24), GNT 4, HIAT TOIRG TOT YoIacaly v aiv aeay s
TH.(1964 FT 12), GNT 3 — 3 197 W7 F13V — QRIOAT WA AN aqey
wradt gAY A wfafe 40 @ arwifm § —efifr 1964 & Uiy 3
AT VT B ~ wrET a% S ARy &7 wAw 8, At 1964 @ wuga g
WA, # SR e, 1958 @ gRT WeRe ameeTRd oY

B. Ancient Monuments and Archaeological Sites and Remains
Act, M.P. (12 of 1964), Section 19 - Construction without the permission
of State Government - Trust wants to raise construction as per Jain Agamas
- Temple is proposed to be constructed in accordance with Nagara style of
architecture - Arguments of appellant that in order to keep the sanctity of
ancient monument, the construction should have been on the same pattern
of structure but which existed before demolition, has not been looked into
by the High Court - State Government while deciding the application for
permission to construct would specifically consider the aforesaid aspect
as well - It would also be open to the Trust to press the argument that
Jains are declared religious minority and therefore, Jain community enjoys
religious freedom as a fundamental right - Appeals dismissed with aforesaid
directions. (Para 57,58)
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@ AT OIes aur geraciy ©fd v ey sl gu.
(1964 &7 12), &GRT 19 — I GYFHIX P Jgafa @ @7 T — o 9
I & pEr Fafor aed @ ~ eroe sar 9 A 90 @ agarR ke
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ohar e B % uEd faemie o, Swa arnew gt faw ¥ 9@ fmr war
- Fefo & sgafy 2 aRe a1 Rftar o@ W av WeR SR
uEq, ®t i fafaffe 37 @ faar § ft — o =7 39 wE B ek @ ==
. @it +1 &1 Anf gar R 5 S 5 aiffs swiers wifva fFar

T © SR gafag, S wEE e whsn o1 suET e IfteR @ vy
A v & — S FRw & Wiy sefle @lRe )
Cases referred :

(1997) 10 SCC 441, (2012) 2 SCC 562, (1965) 2 SCR 868, (2004)
10 SCC 779, AIR 1927 MAD 465, (1960) 1 SCR 773, (1972) 2 SCR 815.

JUDGMENT

The Judgment of the Court was delivered by :
A.K. S1krL,J. :- Two Writ Petitions, both in the nature of Public Interest
Litigation came to be filed in the High Court of Madhya Pradesh, Principal
Seat at Jabalpur. In one petition Archaeological Survey of India (ASI) was
the petitioner. Other petition was filed by Mr. Mohammed Azam Khan claiming
himself to be a public spirited person. They were/are concerned with the Jain
Temples which were constructed sometime in 6-7* Century A.D and scattered
over an area of 199.45 acres in villages Kundalpur, Fatepur and Teergarh
in Tehsil Hata, District Damoh (MP). This cluster of temples include most
famous among them known as the temple of "Bade Baba". According to the
petitioners, even when they are protected ancient monuments under the
Ancient and Historical Monuments and Archaeological Sites and Remains
Act, 1958 and Rules 1959 framed thereunder, Jain Temple Trust (respondents

9 to 11) is carrying out illegal construction and thereby vandalizing the said
‘Bade Baba Jain Temple.

2. Both these Writ Petitions are disposed of by the High Court vide
common judgment dated 17.9.2012 holding that the original temple which
was declared to be an ancient monument by virtue of Notification issued under
Section 3 of Ancient Monuments Protection Act, 1904 (hereinafter referred
to as "1904 Act") does not survive and the idol of "Bade Baba" which is an
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 ancient monument, alone survives. The Court has, thus, held that question of
preservation and/or protecting of the monuments does not arise. In so far as
idol of " Bade Baba" is concerned, the same is governed by the local Act,
namely M.P.Ancient Monuments and Archaeological Sites and Remains Act
1964 (hereinafter referred to as the "1964 Act") and therefore ASI has no
jurisdiction over it. At the same time, keeping in mind the provisions of Section
19 0f 1964 Act which provides that there cannot be any construction or
mining etc.by any person including the owner or occupier of the said protected
area without permission of the State Government, the Jain Temple Trust will
not proceed with the construction without obtaining the permission of the State
Government. Accordingly, direction is issued to the Trust to submit an
application for grant of permission to raise construction of the temple to
preserve and protect idol of "Bade Baba" and a further direction is issued to
the State Government to consider that application in accordance with law
within a period of 2 months. It is also held that in case the State Government
refuses to grant permission to raise construction of the temple the trust shall
restore the construction to its position which existed on the date of the passing
of the interim order by the High Court on 20th May 2006.

3. Obviously, both the writ petitioners were not satisfied with the aforesaid
outcome of their Writ Petition and it is maintained that AST is the appropriate
authority as the temple and the idol of "Bade Baba" are the protected
monuments of national importance under 1958 Act. The petitioners have also
taken the position that the Trust has materially altered the character of the
temple which was impermissible and therefore the same be directed to be
restored to its original condition and in so far as the Trust is concerned, it has
no right to carry out any construction thereon. Petitioners also maintain that
1964 Act does not apply and therefore State Government has no jurisdiction
over the said temple. This, in nutshell, is the controversy on which we had
heard counsel for the parties in detail.

4, Leave granted in both the SLPs.

5. Let us turn to the factual details at this point. We shall traverse these
facts from the SLP Paper Book filed by the ASI by taking note of those facts
which are admitted. Wherever there is a variance of the stand taken by the
parties, we shall be indicating the same as well. Kundalpur Jain Temples,
totaling 58, are located at different levels on the hills of Kundalpur starting
from the foot hill. According to the Central Provinces District Gazettes, 1906,

iz
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Kundalpur is a well-known sacred place of the Jains and the temples therein
are "all square blocks with domed roofs and pinnacles at the corners. They
are all whitewashed and look very like Muhammdan tombs. The principal
temple contains a colossal image of Mahariva which is of 12 feet". According
to District Gazetters published in 1974 based on Archaeological Survey of
India Volume VII, "there are 58 Digambar Jain Temples. On the ¢ircular hill
range stand 30 of these temples, all gleaming white and the remaining 28
temples are situated at the foot of the hill range.. Most of the ancient temples
have been renovated and reconstructed during the period of last three centuries.
The oldest is.. in the middle of them. It enshrines a colossal red sandstone
image of Jain Tirthankar..... Secondly on both sides of this image, images of
Yaksha and Yakshni of Rishabhanatha are noticed. The main interst of place
lies in the beautiful huge images of Rishabhanatha and two of Parshvanatha in
standing posture. The later are installed on either side of the former. These
are probably of 6™ or 7" century A.D."” "Kundalgiri as one of the Nirvarana
Kshetras finds mention in Daska Bhakti by Swami Pujyabada of fifth or sixth
century A.D. and in Prakrit Nivayukandan.... it is one of the most ancient and
sacred Nivarana Kshetras of the Jains. On another samll temple date of Samvat
1505 (1444 A.D.) is given."

6. As pointed out above, the most sacred temple among these is the
temple of Bade Baba. This monument was declared as protected ancient
monument by Central Provinces Government vide gazette notification dated
16.7.1913/30.11.1914 under the Ancient Monuments Protection Act, 1904
(for short the Act of 1904). As per the' AS], by virtue of Section 2, read with
Part ] of the Ancient and Historical Monuments and Archaeological Sites and
Remains Act 1951 (for short the Central Act of 1951) all ancient and historical
monuments in part A and B States which before the commencement of the-
1951 Act have either been declared by the Central Government to be a
protected monument within the meaning of the 1904 Act or which have been
taken possession by the Central Government as protected monuments were
declared to be ancient and historical monuments of national importance.

7. It is also stated by the ASI that the 1958 Act, particularly Section 3,
specifically declared that all ancient and historical monuments which have been
declared by the Central Act of 1951 or by Section 126 of the State
Reorganizations Act, 1956 to be of national importance, shall be deemed to
be ancient and historical monuments declared to be of national importance
for the purposes of 1958 Act. Vide S.0.No.1147 dated 15.5.1991 published
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in Gazette of India dated 25.5.1991, the Central Government gave one month
notice of its intention to declare areas up to 100 meters from protected limits
and further beyond up to 200 meters near or adjoining protected monuments
to be prohibited and regulated areas respectively for the purposes of both
mining operations and construction. S.0.No.1764 dated 16.6.1992 was issued
in exercise of the powers conferred under Rule 32 of 1959 Rules declaring
that the area of 100 meters from the limit of protected areas as the prohibited
area and 200 meters from the prohibited area as the regulated area and in
such areas construction/mining activity were barred. According to ASI since
Bade Baba temple and Jain Temples on the hills of Kundalpur are protected
under national monuments, they would be covered by the Notification dated
16.6.1992; .

8. The then Conservation Assistant, Sagor on 5 * June 1 9935 wrote to
the Jain Temple Trust stating that no construction activities can be undertaken
on the protected monuments without the permission of the competent authority.
It was pointed out in this Notice that a foundation laid near Bade Baba was
" illegal. Since construction was still going on, the Superintendent Archaeologist
Bhopal sent 2 telegram dated 13.6.1995 to the Collector, Damoh informing
him about serious violations committed by the Jain Trust disregarding the
provision of 1958 Act and 1959 Rules. Another letter dated 19.9.1995 was
written by the Superintendent Archaeologist Bhopal to Jain Trust to desist
from committing those violations.

9. While the AST was pointing out these so called illegalities, Secretary
Department of Revenue, M.P.(Respondent No.2) issued orders dated 5.4.1999
whereby be handed over the said Jain Temples including Bade Baba temple
to respondents 9 to 11 (Jain Trust) with certain conditions. According to the
AS] this Notification is issued under 1964 Act is void as the monuments is
covered by 1958 Act which is the Central Act and that gives exclusive
jurisdiction to ASIL.

10.  An extensive inspection was carried out by the Assistant
Superintendent Archaeologist of the ASI on the basis of which he submitted
a written report bringing out large scale violations allegedly committed by the
Jain Trust. It was specifically reported that the members of the Trust i gnoring
the historical significance and antiquarian value of the temples, were destroying
the pristine beauty and ancient ambience of the monument by cutting and adding
new construction within the prohibited/protected area. In particular it was
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reported that the Bade Baba Ka temple had suffered tremendous damage
and more than 80% of the temple had been destroyed.

11.  This provoked the then Director General, ASI to write a letter dated
1.7.1999 to the Chief Secretary of the M.P. Government highlighting, what
AS] termed as the vandalism being done at Bade Baba temple by the Jain
Trust. However, no response was received. After a lull of almost six and half

year, the ASI approached the High Court by filing the Writ Petition, wherein
impugned orders are passed.

12, This Writ Petition as well as other Writ Petition which was already
filed in the year 2006, were contested by the State Government as well as the
Jain Trust. The State Government maintained that the structure in question
was covered by the State Act i.e. 1964 Act and therefore ASI was unnecessarily
intervening in the matter. The State Government also defended its Notification
dated 5.4.1999 whereby management of the temples was given to respondents
9to 11 i.e.Jain Temple Trust.

13.  The Jain Temple Trust also took the position on the same lines as was
taken by the State Government. It added that if any direction is required
under the Jaw i.e. under 1964 Act, the Trust was ready to submit an application
for obtaining the permission to raise construction before taking any construction
work. It was also argued by the respondents that the main temple was no
more existing which had crumbled due to natural decay, being a very old
- temple of 6-7 Century A.D. It was only the Bade Baba idol which survives
and the entire effort on the part of the Trust was to restore the said idol to its
original form and to build a structure of very high quality, whereby said idol

could be safely kept, which will facilitate the public to worship the Bade Baba
idol.

14.  Asstatedinthe beginning, the High Court while rendering the impugned
judgment has accepted the case set up by the State Government as well as
Jain Temple Trust and rejected the pleas raised by the appellants.

15.  Mr Paras Kuhad and Mr. Sidharth Luthra, learned Additional Solicitor
Generals argued the matter on behalf of the Archaeological Survey of India.
Mr. P.C.Jain, Advocate made his submissions on behalf of the appellant in
the other appeal. These submissions were rebutted by Ms.Vibha Dutta
Makhija, learned senior counsel appearing for the State of Madhya Pradesh
as well as Mr. Gopal Subramaniam, learned senior counsel who appeared on
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behalf of the Jain Temple Trust.

16.  Mr. Kuhad opened his submissions by pointing out that magnificencé,
importance, glory and architectural grandeur of these Kundalpur Jain Temples
_ which has already been taken note of in the beginning. Thereafter, he referred
to Notification dated 20" November 1914 passed under Section 3-of the
1904 Act which was duly published in the Central Provinces District Gazette,
as well as Notification dated 16.7.1913 which was issued by Public Works
Department of Central Provinces. He further siibmitted that even as per the
case set up the Jain Temples Trust these 58 temples are in the nature of one of
the most important heritages of the country which was built anywhere between
6"-11" Century and Bade Baba ido] between 6™ to 7* Century. It was
submitted by him that the Scriptures of the 6 Century contain a reference to
. this temple; that the said temples have withstood the vagaries of time for more
than 10-14 centuries; that the temples are built in ancient Nagar Shaili and are
all square blocks with domed roofs and Pinnacles at the corners and they are
all white washed and look very like Muhammadan Tombs; that the idol of
Bade Baba was always flanked by the idols of Parasnathji on the sides and
Yaksha and Yakshi at the top and bottom; that the sculpture thus consisted of
seven idols carved /placed in a certain way historically.

17.  According to Mr. Kuhad, however, this sanctity of the Bade Baba
idol was tempered when on 17% January 2006 this idol was removed from the
ancient temple and the ancient temple ceased to exist thereafter. The sculpture
now stands divided whereby idol of Bade Baba is separated from the idols of
Parasnathji on the sides and Yaksha and Yakshni at the top and bottom.
Currently all the seven idols stand separated and installed/stored at different
locations, This according to Mr. Kuhad amounts not only to vandalizing the
Bade Baba but destroying the very sanctity of the said idol and the manner in
which it was placed in the temple.

18.  Coming to the legal aspects of the matter, Mr. Kuhad‘argued that
Section 2(1) of the Act of 1904 defines "Ancient Monument" as any structure,
erection or monument....which is of historical, archaeological or artistic

", interests, or any remains thereof, and includes: (a) the site of an Ancient

Monuments; and (b) a portion of land adjoining the site of an Anicient Monument

as may required for fencing or otherwise preserving such monument; and (c)

the means of access to Ancient Monument. Section 3 of the said Act (as
originally enacted) read as under:

£
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"Section 3:- Protected monuments.- (1) The local Government
may, by notification in the Local Official Gazette, declare an
ancient monument to be a protected monument within the
meaning of this Act." : ‘

Thus, according to the learned ASG the temple in question is clearly
covered by the definition of "Ancient Monuments" which is the protected
monument under Section 3 of the Act by virtue of Notification 1913 and
1914 referred to above.

19.  Inanendeavour to show that it is the 1958 Act which applies to the
temple in question, the learned ASG referred to the provisions of Government
of India Act 1935 as well as Government of India (Adaptation of Indian Laws)
Order, 1937 to give effect to Federalism and other constitutional changes
brought about by the Government of India Act, 1935. On that basis, he argued
that Notification dated 20" November 1914 was in fact of Notification of the -
Central Government under 1904 Act. The expression "Local Govt." was
defined under Section 2 (1) of the General Clauses Act of 1868 as meaning
'the person anthorized by law to administer executive government in the part
of British India in which the Act containing such expression shall operate.
. Thus, at the relevant times, the expression "Local Government" did not mean
Provincial Govt.(as it came to be understood 1935) but meant, the authority
authorized by law to administer the Executive Govt. in that part of British
India, Every such Authority, inspective of its designation, represented the same
constitutional authority, namely the Crown/Her Majesty's exercising its
executive powers through its different arms. The Adaptation Order 1937
added Section (8ab) to the Act of 1897 and it povided that the 'Central
Government' shall mean in relation to anything done before the commencement
of Part Il of Act of 1935, the Governor General in Council, or the authority
competent at the relevant date to exercise the functions corresponding to
those subsequently exercised by the Governor-General in Council. The
Adaptation Order, 1937 also submitted to term 'Local Government' occurring
under the Act of 1904 by the term 'Central Government.' Mr. Kuhad submitted
that a reading of the definition of Central Government as inserted by the
Adaptation Order 1937 makes it clear that the authority i.e. the Local
Government, that was competent upto the year 1937, to exercise the functions
that came to be subsequently exercised by the Governor General in Council,
was in fact, the Central Government, at that point of time. He also referred to
the definitions of 'British India’ and Local Government' under the Act of 1868,
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and pointed out that the 'Local Government' was the authority that was

competent to exercise the powers under the Act prior to 1937. With the

separation of powers brought about by the Act of 1935, the Governor General

in Council came to be known as the Central Government, and thus the term
“'Local Government' was substituted by 'Central Government.'

20.  Taking this line of argument further, he submitted that under the
Constitution of India the legislative powers of the Union as well as State are
demarcated in the form of three separate entries in List I, List IT and List II
and the entries in List I are in the exclusive domain of the Union. He referred
to Entry 67 of List I which pertains to " Ancient and historical monuments and
. Tecords, and archaeological sites and remains, (declared by or under law
made by Parliament) to be of national importance. His submission was that
since the monument was in question was ancient monument of national
.importance and was so declared by the 1951 Act, it comes under the
jurisdiction of the Central Government. He specifically drew attention to the
provisions of Sections 2,3 and Item 1 of Part 1 of the Schedule to the Act of
1951 Act in this behalf. He also referred to Section 3 of the 1958 Act which
provides that all ancient monuments declared under the 1951 Act to be of
national importance and shall be deemed to be ancient and historical of national
importance for the purpose of 1958 Act as well. According to him, this legal
position clearly suggests that the Jain Temples at Kundalpur would be covered
by 1958 Act and ASI has the jurisdiction to deal with these temples which are
not only ancient and historical but are of national importance referring to
Notification dated 16" July 1992. He submitted that no construction by any
person can be raised within the prohibited/regulated area without the permission
- of the AST and therefore under this Notification dated 16" June 1992, an area
of 100 meter from the boundary of the Ancient Monument is declared as a
Prohibited Area and an additional area of 200 m starting from the boundary of
Prohibited Area is declared as a Regulated Area. Therefore the Jain Temple
Trust was violating provisions of the aforesaid Notification as well as 1958
Actand 1959 Rules framed thereunder and was exposing itselfto the penalties
that are provided under Section 30 ofthe 1958 Act.

21.  Apart from making the aforesaid legal submissions, the learned ASG
also submitted that even the ground reality was that the AST has been exercising
consistent control over these 58 Kundalpur Jain Temples. It was for this reason
that in its survey carried out by ASI under 1904 Act these were notified as
ancient monument of great historical archacological and artistic importance



LL.R.{2015]M.P. Archaeo. Survey of India Vs State of M.P.(SC) 549

and notified as protected monument under 1904 Act. However, the Central
Provincial Government decided that "no agreement need be taken from the
owner as these temples are well looked after by the Jain Community”. On
24% September 1956, ASI supplied an abstract of the list of the Ancient
Protected Monuments entered in their Central Register which includes the 58
Jain temples. In the year 1974, the ASI again carried out a survey of the Jain
Temples and published the said survey in the Damo District Gazetteers.The
result of the survey was also entered in Vol.VII of the ASI maintained in
respect of Ancient Monuments. Several attempts were made by ASI to prevent
destruction of Bade Baba Temple and raising of a new temple on the hills.
The order dated 5% April 1999 issued by Government of M.P. also
unequivocably statethat the monuments would be subject to the regulatory
control of the laws of Archaeological Survey of India.

22.  Another submission of learned ASG was that in any case, protected
monuments are deemed to be of national importance and once that is so,
they are covered by the 1958 Act over which ASI will have the exclusive
jurisdiction. Reference was made to the judgment in the case of Rajiv Mankotia

vs. Secretary to the President of India & Ors. (1997) 10 SCC 441 wherein
this Court held as under:

"It would, therefore, be manifest that all ancient and historical

monuments and all archaeological sites and remains or any

structure, erection or monument or any tumulus or place of
interment shall be deemed to be ancient and historical

monument or archaeological sites and remains of national

importance and shall be so declared for the purpose of Ancient
Monuments Act if they have existed for a century; and in the
case of a State monument, of State importance covered by
the appropriate State Act. The point of reference to these
provisions is that an ancient monument is of historical, cultural
or archaeological or sculptural or monolithic or artistic interest
existing for a century and is of national importance or of State
importance. In other words, either of them are required and
shall be protected, preserved and maintained as national
monuments or State monuments for the basis whichnot only
gives pride to the people but also gives us insight into the past
glory of our structure, culture, sculptural, artistic or
archaeological significance, artistic skills and the vision and



550 Archaeo. Survey of India Vs State of M.P.(SC) LLR.J2015]M.P.

wisdom of our ancestors, which should be preserved and
perpetuated so that our succeeding generations learn the skills
of our ancestors and our traditions, culture and civilization.
‘They would have the advantage to learned our art, architecture,
aesthetic tastes imbibed by the authors of the past and to
continue the same tradition for the posterity. Preservation
and protection of ancient monuments, is thus the duty of the
Union of India and the State Governments concerned in respect
of ancient monuments of national importance or those of State
importance respectively to protect, preserve and maintain them
by preserving or restoring them to their original conditions.”

23.  Emphasizing on the other limb of the same arguments, Mr. Kuhad
argued that the monuments in question is in any case in the nature of a protected
monument having so declared specifically under 1904 Act, He submitted that
1958 Act had not repealed the earlier Act of 1904 Act as section 39 (2) of the
1958 Act merely states that the Act of 1904 would cease to have effect "in
relation to" ancient and historical monuments declared by or under this Act to
be of national importance. Therefore, all monuments which were not covered
by 1958 Act continue to remain covered under 1904 Act. For this proposition,
sustenance from the judgment of this Court in the case of ASI vs. Narender
Anand & Ors. (2012) 2 SCC 562 was sought to be drawn which laid down
that for a monument to be an ancient monument, Notification under Section 3
of the 1904 Act was sufficient without any further Notification under 1951 or
1958 Act. .

24.  Alternate submission of'the learned ASG was that the monument in
question is in any case liable to be declared as monument of national importance
as was done by this Court in National Anand (supra). In the case of Viceregal
Lodge in Shimla, in the following words:

"such being the historic evidence furnished by the Viceregal
Lodge, is it not the duty of Indians and of the Government of
[ndia to preserve the Viceregal Lodge as a monument of
national importance for posterity as the historic evidence so
that every Indian citizen while visiting Shimla would have
glimpse of it to recall the folly of disunity, teaching us the lesson
of being united so as not to destroy ourselves once over and
lose democracy and liberties on account of disunity, disharmony
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on grounds of religion, region caste, language; and denial of
all opportunities and facilities to our own weaker segments of
the society; of equality of opportunities and of status to improve
excellence in chosen facets of the respective lives. The answer
is obviously "YES". If we forget the past and repeat the same
mistake, we would stand to lose our nation's unity and integrity;
stand to lose the opportunity to integrate into the world our
great democractic Bharat Republic, Viceregal Lodge teaches
us these lessons and it is for all of 'us, individually and
collectively, to learn awake, arise and work for integration,
unity and fraternity, which are our fundamental duties."

25.  Summing up the arguments, Mr. Kuhad pleaded that in spite of
aforesaid legal web standing as a wall in front of the Jain Temple Trust, it had

the audacity to destroy the ancient monument on or after 17% January 2006

under the garb of protecting Bade Baba idol in blatant violation of 1992

Notification and without seeking permission of the ASI. It was argued that

the Jain Temple Trust was going on without the expert advice of the National

Monuments Authority and has constructed a new temple illegally of a

punishable offence. He submitted that under the order of the High Court dated

20" May 2006, subject to undertaking to demolish the structure upon a judicial’
determinations, a dome was allowed to be constructed to cover the idols at
the new location. No other construction has been carried out owing to the

restraint imposed by the High Court. Clearly the construction raised so far is

completely violative of the provisions of the Act and Rules, and in any case by
virtue of the operative provisions of the Act of 1958 Act, no further construction
can now be undertaken. The photograph placed on record clearly bear out
that the new structure is in no manner harmonious with the existing structure
either in terms of architectural style, or in terms of construction material or in
terms of aesthetics involved. The photographs also bear out that all other
temples on Kundalpur hills are in a pristine condition and in the original form
without any change. He, thus, pleaded for issuance of necessary directions
for preservation and protection of the ancient monuments with no further
construction and demolition of structure, erected so far, along with suitable
directions for restoration of this sculpture to its original form and its reinstallation
in a structure that confirms to the artistic, historical and archaeological style,
in tune and harmony of rest of the monuments.

26.  Mr. Ajay Choudhary, the learned counsel appearing for the appellant
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in the other appeal has filed a written submission. On a perusal thereof, one
finds that it is almost on the same lines as the submission of the learned ASG,
already taken note of. Mr. Choudhary has also appeared on behalf of the
intervener, viz. Jain Sanskrati Raksha Manch and filed written submissionson -
* identical lines. Additionally, however, the intervener has sought to trace out
the history of Kundalpur and the Jain Temple structures which were erected
some time between the 6"- 7" Century A.D.. It is sought to be emphasized
that temple of Bade Baba being an ancient is not governed an ancient temple.
These temples were maintained by Jain community and as such it is a public
trust. Therefore, respondents 9 to 11 cannot claim ownership of the temple
and at the most they may be considered to be the trustees of the temple with
no title ot the trust properties which vest in them only for the purpose of-
administration. It is, further, argued that preservation and protection of ancient
monument is the forte of the ASI; no law permits demolition of a temple; the
temple of Bade Baba is a protected temple and a monument of national -
importance and therefore is governed by the Act of 1958 over which ASI will
have the exclusive jurisdiction.

27.  Ms. Vibha Dutta Makhija, learned counsel appearing for the State of
Madhya Pradesh, submitted at the outset that the core issue was as to whether
temple in question falls under the provision of State Archaeological Department
or ASI. Her argument on this issue was that once we go into the legal history of the
statutory framework regarding the ancient monument and archaeological sites in
India and examine the same in juxtaposition with the State Act namely 1964 Act
of ML.P,, it would become clear that in so far as Bade Baba is concerned, it is State
Actwhich isthe governing law. We would take detailed note of these submissions
and the historical perspective which Ms. Makhija drew, at the time of our discussion
on this seminal issue. It can be pointed out in brief that as per the learned senior
counsel, The Madhya Pradesh Ancient Monuments and Archaeological Sites ahd
Ramains Act, 1964 (No.12 of 1964) was enacted by the Madhya Pradesh
Legislature on 16.4.1964. Section 3 gives power to State Government to declare
ancient monuments to be State-protected monuments or archaeological sites and
remains to be State-Protected Area. Section 5 provides for maintenance of the
State protected monuments by entering into an agreement with the owner of the
monuments, Section 38 of the Act repeals the Ancient Monument Preservation
Act, 1904 in'its application to the State of Madhya Pradesh shall cease to have
effect in relation to ancient and historical monuments, archaeological sites and
remains and all other matters pertaining to the Act. The said enactment has duly

-
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. been given assent by the President on 16.4.1964. The learned senior, counsel
also pointed out that the Madhya Pradesh Ancient Monuments and Archaeological
Sites and Remains Rules, 1976 were framed under Section 37 of the 1964 Act
by the State Government. Rule 10 in Chapter III provides that no person shall
undertake any construction in a State protected area without proper permission
of the State Government. Rule 25 in Chapfer V provides that an application may
_ be submitted to move an antiquity. Her submission, thus, was that the Bade Baba
is not declared as an ancient monument of national importance under 1951 or
1958 Act and therefore it is covered by the State Act of 1964. She also argued at
length the doctrine of implied repeal of entire 1904 Act cannot be applied and the
1951 Acthas not fully repealed the 1904 Act impliedly. There was only a partial
repeal inrelation to ancient and historical monument and archaeological sites and
remains declared or under the 1958 Act to bé of national importance.

28.  Her further submission was that with respect to the issue regarding
the applicability of the 1951 Act in case of the monument not covered the
said Act, the issue has been deait with by a 5-judge bench of this Court in
Joseph Pothen v. State of Kerala 1965 (2) SCR 868. The question to be
determined was whether the Travancore Act was repealed by the 1904 Act
or by the 1951 Act or by the 1958 Act. This Court held that the 1951 Act
applied to ancient and historical monuments referred to or specified in Part I
of the Schedule thereto which had been declared to be of national importance,
and since the monuments in question was included in the Schedule, the 1951
Actdid not apply to the said monument, with the following observations:

"For the aforesaid reasons it must be held that notwithstanding
- the extension of the Central Act 7 of 1904 to the Travancore
area and the passing of Central Acts 71 of 1951 and 24 of
1958, the State Act continued to hold the field in respect of
the monument in question. It follows that the notification issued
under the State Act was valid."

- 29.  Withregard to the ownership of the land Ms. Makhija submitted that
the issue of the ownership of the land has been raised by the appellant. The
same has been examined by the Committee set up by the State Government
which has conducted site inspection and has inspected all records. The
ownership according to the land revenue records is in private ownership of
the Digamber Jain Atishay Keshtra Kundalpur Public ‘Trust and the
contemporaneous record of the Archaeological Survey of India alsorecords
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the same in its Monument Register. She submitted that the record of the Revenue

Department for the year 2011-12 for Village Kundalpur, Tehsil Patera, District

Damoh shows the name of Shri Digamber Jain Sidh Kshetra Kundalpur as the

owner of 50.72 hectares of land which is approximately 125.33 acres which

includes land other than that of the temples. She also referred to the records

of ASI and argued that the ASI Register entries itself establish that the temple

in question was in private ownership and was not taken under the guardianship

of the government. It has been held that the entries in the monument register

are conclusive proof of ownership by this Court in Karnataka Board of Wakf
v. Govt. of India (2004) 10 SCC 779.

30.  Mr. Gopal Subramaniam, the learned senior counsel appeared for the
Jain Temple Trust (respondents 9 to 11). He took pains in making an endeavour
to demonstrate that legal position was that there was no notification issued
under 1951 Act to declare the Bade Baba temple as the national monument

and therefore this temple was not covered under the provisions of 1958 Act. -

Referring to the Entry 67 of the Union List in 7" Schedule of the Constitutions
as well as Entry 12 of the List II thereof, his submission was that whereas
Entry 67 of the Union List expressly covered such monuments declared by
Parliamentary law to be of national importance, all other monuments would
be covered by legislation to be enacted under Entry 12 of List I of the State
List. 1964 Act was passed by Madhya Pradesh under Entry 12 of the State
List and therefore it was the State Government which had the locus standi and
jurisdiction over the Bade Baba temple. Mr. Subramaniam also pleaded reliance
upon the Constitution Bench Judgment in the case of Joseph Pothen (supra)
and submitted that the impugned judgment of the High Court was in sync with
the aforesaid judgment which makes the impugned judgment of the High Court
unblemished. Justifying the findings of the High Court that the original temple
which was declared to be an ancient monument under 1904 Act does not
survive and only the idol of Bade Baba alone survives, Mr. Subramaniam
highlighted the facts that the Bade Baba temple contains the idol of Bade
Baba which admeasures 12 ft x 12 ft. It is made of stone. It is an extraordinary
precious idol. It was submitted that the temple which housed Bade Baba idol,
itselfhad to be demolished and rebuilt in the year 1940. He pointed out that in
the year 1976 just like in 1940, prior to the reconstruction of the temple, the
dome again fell and a new dome had to be constructed. Thus, in 1976, yet
another dome was made. Again extensive repairs were carried out in 1992.
On account of the repeated cracks which were occurring in the temple and

¥,

L]
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having regard to the Deity itself being endangered, it was decided that a new
temple must be built. Referring to the Jain Agamas (the sacred texts which
govern the construction of Jain temples), his argument was that, as per these
Agamas, a Deity cannot be in a dilapidated structure nor should an idol be
subject to danger. An idol to which energisation rights are imparted becomes
a live Deity which has to be worshipped on a continued and regular basis
thereby attracting devotees who come and offer prayers and who return once
again. Therefore, in order to follow the Agamas and keeping in view the height
of this Deity, it was decided that a temple be constructed in accordance with
the "Nagara" style of architecture. According to the Trust, the said design is
completely in conformity with theAgamas and has been approved by the
‘Acharyas of the Digamber Jain Sect. In fact, in order to ensure that the idol
was correctly removed after proper ceremonies and was installed at a new
place it is stated that the said installation of the Deity was also undertaken in
the presence of the Acharyas and proper ceremonies were preformed. In
fact, on account of the status quo order passed by this Court on 15" March
2013, further construction has not taken place.

31.  Mr. Subramaniam also submitted that by looking into the statutory
regime under the Certral Acts as well as the State Act in right perspective the
submission of the learned ASG that it was a protected monument under 1958
Act would stand refuted. He also countered the claim of the ASI that the
Statue was fragmented and destroyed. According to him, Bade Baba is the
main Deity. The Deities which are shown on the side of Bade Baba include
two indiviual idols of Lord Parswanath. These idols on pieces of stone were
. placed together on the side of Bade Baba in the Old Temple. The said pieces
have been dismantled and kept intact. But on account of the status quo order,

they have not been placed with Bade Baba for the present. The Trust
undertakes that all the Deities, namely, the two Parswanath (left and right),
two of Pushpavrishtis and two of Chavardaris and two Yaksha and Yakshinis
are intact. Each one of these idols/statues is available with the Trust.

32.  The learned senior counsel also joined issue on the ownership of the
temple, which according to him belongs to a private entity. For this purpose,
he referred to the aveiments made in the counter affidavit filed by the Trust
before the High Court as well as the counter affidavit filed in the present
proceedings. He submitted that the Trust had ample evidence to the effect
that the total land measuring 199.45 acres (Patwari Halka No.81, Gram
Kundalpur, out of Bandobast No.337, Area being 158.65 acres; Gram
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Fatehpur, out of Bandobast No.346, being 34.35 Acres; Patwari Halka No.79,
Gram Teergarh, out of Bandobast No. 171, area being 6.45 acres) as
mentioned in the letter dated 5.4.1999 is distinct from the land under the
private ownership of the Trust. Further, it is common ground between the
parties that no agreement pursuant to 5.4.1999 was ever executed. No further
steps were taken even under the 1904 Act either to enter into an agreement or
place any restrictive conditions. Thus, according to him, these circumstances
make it clear that these temples were treated as private temples, yet they
were not taken over in any way since the idols were being preserved, looked
after and were being worshipped on a continued basis.

33.  Attheend, Mr. Subramaniam laid great stress on the religious freedom
which is given to the Jain community under Art,29 of the Constitution, being a
religious minority and argued that the attempt of the ASI to interfere with the
religious freedom of the Jain Trust was impremissible and violative of this
provision.

34.  Wehave given our utmost consideration to each and every aspect of
the matter, which it deserves as the issue is of great public importance. Though
the central issue pertains to the jurisdiction of ASI over the temple in question
(which depends upon the answer to the question as to whether it is State Act
i.e. 1964 Act which is applicable or the Central Acti.e. 1958 Act that governs
the field), few incidental facts of'this issue which have also cropped up. These
have factual as well as legal hues. After deliberating on this core issue, we
would be providing answers to all such peripheral issues, as the outcome of
the main issue will not only remove the cob webs but also lead us to the right
path, showing direction to find solution to those issues, We, thus, proceed
with the discussion on the central issue, which is the fulerum, in order to
construct the edifice on which main structure would be erected. )

RE: APPLICABILITY OF STATEACT OR CENTRAL ACT

35.  Adverting to the aforesaid primary issue in the first instance, no doubt
Notification No.99 dated 20" November 1914 was passed under Section 3
of the 1904 Act followed by the Notification dated 16%July 2013 which was
issued by Public Works Department of Central Provinces. It is pertinent to
note that 1904 Act was enacted by the Legislative Department of then
" Government of India to provide for the preservation of ancient monuments
and of objects of archaeological, historical or artistic interest. Section 2(1) of
this Act contained the meaning of 'ancient monument', Section 2(3) defined
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the word "Commissioner" to be any officer authorized by the Local Government .
to perform the duties of a Commissioner under the Act. Section 3 of the Act
granted the Local Government power to-declare any ancient monument to
be a protected monument by way of notification in the official Gazette. Section
4(6) provided that where there is no power of a protected monument then the
Commissioner will assume the guardianship of the monument.

36.  The moot question is what is the effect of these Notifications after the

repeal of 1904 Act and on the enactment of 1951 Act and 1958 Act. the

High Court has held that while issuing these Notifications, the then

Commissioner was acting as "Local Government”, as the term was then

understood. The legal position in this behalf that prevailed at that time and

came into being on the passing of 1919 Act, 1935 Act and the Constitution of
. India, is explained by the High Court in the following manner:

"While issuing these notifications, the Chief
Commissioner was acting as the "Local Government” as the
term was then understood. The Government of India Act, 1919
was enacted to make further provisions with respect to
Government of India. The Preamble to the Act provides that
concurrently with the gradual development of self-governing
institutions in the provinces of India it is expedient to give to
those provinces in provincial matters the large measure of
independence of the Government of India which is compatible
with the due discharge by the letter of its own responsibilities.
Thereafter, the Government of India Act, 1935 brought about
the concept of federal government with distribution of powers
in the real sense for the first time. In the 1935 Act, the subject
'ancient historical monuments and archaeological sites and
remains" was put in the Federal List by the Government of
India. (Adaption of Indian Laws) Order 1937, the provisions
of 1904 Act were adopted and it was provided that the

expression "local Government" shall be read as "Central
Govemment",

37.  Weagree with the aforesaid conclusion. Let us examine the scheme
of these statutes in some detail to understand which will clarify the aforesaid
position beyond pale of doubt. The Government of India (Adaptation of Indian
Laws) Order 1937 was enacted by the then Parliament on 18.3.1937 and
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came into force on 1.4.1937 wherein it was stated that the "Chief
Commissioner" and "Local Government" would be within the meaning of
Provincial Government. under Section 3(14) of the General Clauses Act, 1897
defines "Commissioner" to mean the chief officer in charge of the revenue
administration of a division, Further Section 3 (31) of that Act defines "local
authority" to mean a municipal committee, district board, body of port
commissioners or other authority legally entitled to, or entrusted by the
Government with, the control or managment of a municipal or local fund. These
provisions give a flavor as to what was understood by the Local Government.
‘While passing Adaptation Order, 1937 significant changes were simultaneously
made to the 1904 Act. In Sections 3, 4, 104, 14, 15, 16, 17, 18 and 19
"Local Government" was substituted by "Central Government". In Section 5
“"the Local Government", "the Secretary of State for India in Council", "the
Government" and "Government" substitute "the Central Government” and
omitted Sub-section (3) of Section 5 provided that the Collector may enter
into an agreement on behalf of the Secretary of State for India in Council but
the same shall not be executed until the same has been approved by the Local
Government. So, itis only with these amendments, Central Government came
to be substituted for the Local Government.

38. - Itis, therefore, not possible to accept the contention of the appellant
that the expression "local Government" did not mean provincial Government
but meant the authority authorized by law to administer the executive
Government in that part of British India. Having regard to the clear position
mentioned in the aforesaid Acts, as described by the High Court, it is clear
that the concept of the Federal Government was brought by passing of
Government of India Act, 1935 and not before.

39.  Itisnoteworthy to mention here that the 1951 Act as well as the 1958
Act are the post-Constitution Acts. In both the Acts, the Parliament has used
the expression "Central Government". The Parliament is deemed to be aware
about the concept and meaning of the term "Central Government" under the
Constitution. Therefore, the contention made by learned ASG that the
expression "Central Government" should be read so as to include "local
Government" cannot be accepted.

40.  Letus now see as to whether, by virtue of the aforesaid notifications
issued under 1904 Act, the structure in question automatically attained the tag
of "National Importance" under 1951 Act or 1958 Act. Answering this aspect
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in the negative, the High Court has dealt with issue in the following manner:

"After commencement of the Constitution of India, the
Parliament enacted the Ancient and Historical Monuments and
Archaeological Sites and Ramains (Declaration of National
Importance) Act, 1951 to declare certain ancient and historical
monuments and remains in part A State and Part b States to
be of National Importance and to provide for certain matters
connected therewith. Section 2 of the 1951 Act inter alia states
that all ancient and historical monuments and all archaeological
sites and remains declared by this Act to be of "National
Importance” shall be deemed to be protected monuments and.
protected areas respectively within the meaning of the 1904
Act, But a crucial aspect is noteworthy here that all protected
monuments under the 1904 did-not automatically become of
"national importance". Part 1 of the Schedule of the 1951 Act
states that all ancient and historical monuments which before
the 1st day of April, 1956 have either been declared by the
Central Government to be protected monuments within the
meaning of the 1904 Act or possession of which has been
taken by the Central Government as protected monuments
shall be monuments of national importance. Section 2(j) of
the 1958 Act defines 'protected monument' to mean an ancient
monument which is declared to be of national importance by
or under the 1958 Act. )

In order to attract the applicability of 1958 Act, declaration in
respect of a monument has to be made by the Central
Government under Section 4 of the 1958 Act. Section 4 of
the 1958 Act provides that where the Central Government is .
of opinion that any ancient monument or archaeological site
and remains not included in Section 3 is of national importance,
it may, by notification in the Official Gazette, give two months'
notice of its intention to declare such monument to be of
national importance. The Central Government neither under
the provisions of 1951 Act nor under the provisions of the
1958 Act has issued ny (sic:any) notification in respect of the
temple in question."
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41.  Weare in agreement with the aforesaid approach of the High Court. It
is to be kept in mind that under Article 246 of the Constitution, the power to
legislate has been divided between the Parliament and the State Legislatures
on the basis of the three lists in the Seventh Schedule of the Constitution.
Entry 67 of the Union List covers "Ancient and historical monuments and
records, and the archaeological sites and remains, declared by or under law
made Parliament to be of national importance". Entry 12 of the State List
covers "Ancient and historical monuments and records other than those
declared by or under law made Parliament to be of national importance™,
Entry 40 of the Concurrent List covers "Archaeological sites and remains
other than those declared by or under law made Parliament to be of national
importance". 1951 Act was enacted by the Parliament to declare certain ancient
and historical monuments and archaeological sites and remains in Part A and
B States to be of national importance. Section 3 which is the declaratory
provision declares that "all ancient and historical monument and all
archaeological sites and remains declared by this Act to be of national
importance shall be deemed to be protected monuments and.protected areas
respectively within the meaning of the Ancient Monuments Preservation Act,
1904 and the provisions of that Act shall apply accordingly to the anctent and
historical monuments or archaeological sites and remains as the case may be,
and shall be deemed to have so applied at all relevant times". The Schedule
enumerates two categories of ancient monuments which are declared as those
of national importance. Under Point I of the Schedule, "all ancient and historical
monuments in Part A States which, before the commencement of this Act,
have either been declared by the Central Government to be protected
monuments, within the meaning of ancient monuments, the Ancient Monuments
within the meaning of ancient monuments, the Ancient monuments Preservation
- Act, 1904; or which have been taken possession of by the Central Government
as protected monuments. "Further, the ancient monuments declared to be of
national importance were enumerated specifically in Part I of the Schedule.
Thus, Point I of Part I of Schedule declared only those ancient and historical
monuments declared by the 1951 Act as those of national importance in Part
A States and Part B States which, before the commencement of the 1951
Act, were declared by the Central Government (in contradistinction to Local
Government or State Government) to be protected monuments within the
meaning of the 1904 Act. Since the Notifications dated 16.7.1913 and
20.11.1914 were issued prior to the 1951 Act but were not issued by the
Central Government, the monument in question falls out of the ambit of the

ot
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1951 Act. The same is apparent from the definition of "Central Government"
in Section 3(8) of the General Clauses Act 1897 which defines "Central
Government" as (a) in relation anything done before the commencement of
the Constitution, mean the Governor-General or the Governor-General-in-
Council as the case may be; and shall include, - (i) in relation to functions
entrusted under sub-Section 1 of Section 124 of the Government of India
Act, 1935, the Government of a Province, the provincial government acting
within the scope of authority given to it under that sub-section; and (ii) in
relation to the administration of a Chief-Commissioners Province, the Chief
Commissioner acting within the scope of the authority given to him under sub-
section 3 of section 94 of the said Act;......". By virtue of Section 94 of the
Government of India Act, 1935, Chief Commissioners' Provinces have been
delineated as British Baluchistan, Delhi, Ajmer-Merwara, Coorg and the
Andaman and Nicobar Island, the area known as Panth Piploda. Central
Province and Berar were not Chief Commissioners Province but it was a
Governors Province (see Section 46 of the 1935 Act). It is thus clear that
the acts of the Chief Commissioner Central Provinces (who issued the 1913
& 1914 notifications) could not be deemed to be that of the Central
Government and stood on a different authority and footing, and could
subsequently be deemed to be that of the Provincial Government only under
the 1937 Adaptation of Laws Order.

42.  Argument on the learned ASG loses sight of the relevant provisions of
1951 Act. It also ignores the fact that not only there is a central legislation
cnacted under Entry 67 of the Union List, but State Legislation as well in the
form of 1964 Act enacted by the State Legislature under Entry 12 of the
State List. We may elaborate these aspects by pointed out that in order to be
covered under the provisions of the 1958 Act, it was necessary that the
monument in question should be declared to be of national importance as
define under Section 2. The High Court rightly held that in terms of Sections
2 and 3 of the said Act, the monuments must be referable to part] of the
Schedule. Part] of the Schedule clearly contemplated-a declaration by the
Central Government or monuments whose possession was taken over by the
Central Government. However, in the present case, neither there is any
notification by the Central Government nor has the possession ever been taken
by the Central Government, :

43.  Itisto be noted that 1958 Act was enacted for the preservation of
ancient and historical monuments and archaeological sites. Vide section 39,
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the 1958 Act repealed the Ancient & Historical Monuments & Archaeological
Sites & Remains (Declaration of National Importance) Act, 1951 and Section
126 of the State Reorganization Act 1956. The enactment is a comprehensive
legislation dealing with the meaning of "ancient monuments" and "owner" in
Section 2 (a) and 2 (g) respectively. Under Section 2(j) "protected monument”
. means any monument which is declared to be of national importance under
the 1958 Act. Section 3 specifically declared certain ancient monuments to be
. deemed to be of national importance which were so declared under the previous
enactment of 1951. Further Section 4 of the Act empowered the Central
Government to declare certain monuments to be of national importance. Section
9 provides that if any owner fails or refuses to enter into an agreement under
Section 6 for maintenance, the Central Government may make an order on
any or all matters covered under Section 6(2) of the Act and the same shall be
binding on the owner. It is thus to be noted that the 1958 Act replaced the

1951 Act and covered only the ancient monuments which were declared to -

be of national importance. Since the Central Government has not declared the
said Bade Baba Temple to be an ancient monument vide the 1913 & 1914
notifications under the 1904 Act, and nor was it declared to be of national
importance even under the 1951 Act, the same fell outside the purview of the
1958 Act as well.

44,  While this is the position of the Central Act, Madhya Pradesh State
enacted 1964 Act on 16.4.1964 Section 3 gives power to State Government
to declare ancient monuments to be State-protected monuments or
archaeological sites and remains to be State-protected Area. Section 5 provides
for maintenance of the State protected monuments by entering into an agreement

with the owner of the monument. Section 38 of the Act repeals the Ancient’

Monument Preservation Act, 1904 in its application to the State of Madhya
Pradesh shall cease to have effect in relation to ancient and historical
monuments, archaeological sites and remains and all other matters pertaining

to the Act. The said enactment has duly been given assent by the President on
16.4.1964. :

45. At this juncture, we would like to discuss the Constitution Bench
judgment in Joseph Pothen (supra) which is squarely applicable. The question
to be determined in the case was whether the Travancore Act was repealed
by the 1904 Act of by the 1951 Act or by the 1958 Act, the Court held that
the 1951 applied to ancient and historical monuments referred to or specified
in Part I of the Schedule there to which had been declared to be of national
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importance, and since the monument in question was not includéd in the

Schedule, the 1951 Act did not Act did not apply to the said monumert. The
Court held:

"For the aforesaid reasons it must be held that notwithstanding
the extension of the Central Act 7 of 1904 to the Travancore
area and the passing of Central Acts 71 of 1951 and 24 of
1958, the State Act continued to hold the field in respect of
the monument in question. It follows that notification issued
under the State Act was valid."

46.  There is yet another vital factual aspect regarding the temple in
question, that clinches the issue. Even the Register maintained by the
Archaeological Survey of India expressly records that the Temples were
‘private’ Temples, and also that no agreement was required to be entered and
could be left to be dealt with by the State (as against being declared 'National').
The said Register is of the year 1956 and constitutes an admission that the
said Temples are not covered by the 1951 Act and were not intended to be
taken over as monuments of national importance.

47.  Theaforesaid discussion persuades us to accept the conclusion arrived

‘at by the High Court accepting the legal position as enunciated by the High
Court, i.e. qua these temple it is the 1964 Act passed by the State Legislature
that would be applicable and the monuments are not covered by the 1958
Act. Once we arrive at this conclusion on law point, the argument of the
learned ASG that since the temples are of national importance, they should be
treated as deemed covered by 1958 Act, cannot be countenanced. After all,
State Act namely 1964 Act has received the assent of President of India, It
can co exist with the Central Act namely 1958 Act and there is no repugnancy
between the two. Acceptmg the argument the learned ASG would amount to
rendering the provisions of 1964 Act inapplicable even where that Act applies.
It is not possible to accept such a consequence.

Having clarified the legal position, we discuss the case at hand.
RE : KUNDALPUR HILL AND BADE BABA TEMPLE

48.  The Kundalpur Hill consists of three villages, namely Kundalpur,
Fatehpur and Tirgarh. This is a hill of sacredness which is worshipped as a
"Siddha Kshetra" by members of the Jain community as it is believed that the
last disciple of Lord Mahaveera attained salvation from the hill of Kundalpur.
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A total of 58 temples are located at different levels on the hills of Kundalpur
starting from the foot hill. According to District Gazetters published in 1974
based on Archaeological Survey of India Volume VII, "there are 58 Digambar
Jain Temples. On the circular hill range stand 30 of these temples, all gleaming
white and the remaining 28 temples are situated at the foot of the hill range.
Most of the ancient temples have been renovated and reconstructed during
the period of last three centuries. The oldest is .. in the middle of them. It
enshrines a colossal red sandstone image of Jain Tirthankar. . . Secondly on
both sides of this image, images of Yaksha and Yakshni of Rishabhanatha are
noticed. The main interest of place lies in the beautiful huge images of
Rishabhanatha and two of Parshvanatha in standing posture. The later are
installed on either side of the former. These are probably of 6th or 7th century
AD. ‘ '

- 49, Out of the aforesaid 58 temples, Bade Baba is the main Deity. It
admeasures 12 ft x 12 ft. It is made of stone. It is an extraordinary precious
idol. The Deities which are shown on the side of Bade Baba include two
individual idols of Lord Parswanath as well as images of Yaksha & Yakshni.
These idols on pieces of stone were placed together on the side of Bade Baba
in the Old Temple.

50.  Since we are concerned with the construction that has taken place in
Bade Baba temple, it would be nécessary to narrate the condition of this
temple that existed from time to time. As per the Jain Temple Trust, since the
structure dates back 6th-7th Century, there has been natural wear and tear of
this temple over a period of time. The version of the Trust, which is not
specifically refuted, is that the temple which housed Bade Baba idol was in
fact earlier demolished and rebuilt way back in the year 1940. Again in the

year 1976, the dome fell and a new dome had to be constructed. Extensive -

repairs were carried out again in the year 1992. However, there was a recurring
damage to the main temple building from time to time. Significantly, the idol of
Bade Baba has remained intact. :

51.  Thereisno quarrel up to this, which means that the main temple building
which houses Bade Baba idol needed repairs. It is at this juncture that the
parties have joined issue as to who is to carry out the repairs and in what
manner. As per the ASI, it is the ASI under whose supervision the aforesaid
task is to be accomplished whereas Jain Témple Trust claims its prerogative
to undertake this job. That is an aspect which we have already dealt with,

v
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negating the claim of ASI in this behalf, Now, we would deal with other
aspects, namely, whether removal of the idol was justified and whether the
repairs/ construction carried out by Jain Temple Trust amounts to vandalizing
the said temple or it was permissible to make the construction by the Trust in
-the present form.

REMOVAL OF THE MAIN IDOL

52.  As per the Trust, on account of the repeated cracks which were
occurring in the temple and having regard to the fear that Deity itself was
endangered, it was decided that a new temple must be built, A Deity cannot
be in a dilapidated structure not should an idol be subject to danger. An idol
to which energisation rights are imparted becomies a live Deity which has to
be worshipped on a continued and regular basis thereby attracting devotees
who come and offer prayers. Therefore, in order to follow the Agamas and
keeping in view the height of this Deity, it was decided that a temple be
constructed in accordance with the "Nag#ira" style of architecture. According
to the Trust, the said design in completely in conformity with the Agamas and
has been approved by the Acharyas of the Digamber Jain Sect. In fact, in
order to ensure that the idol was correctly removed after proper ceremonies
and was installed at a new place it is stated that the said installation of the
Deity was also undertaken in the presence of the Acharyas and proper
ceremonies were performed. In fact, it became imperative to shift the idol so
that outer structure wherein the idol is housed could be reconstructed. That
step was necessary to protect the idol.

53.  Havingregard to the above, we would, in the first instance, like to
comment that claim of the ASI that the statute was fragmented and destroyed
is totally unfounded. What has happened is that on a big piece of stone there
was an idol of Bade Baba. On the two sides of this main idol were two
individual idols of Lord Parswanath. In order to carry out construction in the
temple, without damaging the main idol or the individual idols of Lord
Parswanath the said pieces were dismantled and removed from the dome to
protect them from common damage while the construction in the temple is
carried out. It was assured at the Bar that after the construction is completed,
all the deities namely two Parswanaths (left and right), two of Pushpavrishtis
and two Chavardaris and two Yaksha and Yakshinis would be placed back at
the same spot and in the same form. Bade Baba idol will be reinstalled in the
same manner it existed earlier. Such a course of action in the exigency of
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circumstances, temporarily shifting Bade Baba idol with assurance to shifting
back and installing in the same form and at the same place it existed earlier, is
taken on record, making the Jain Temple Trust bound by this statement. We
may add that such a course of action was upheld by the Madras High Court in
Venkatachala Mudaliar v. Sambasiva Mudaliar, AIR 1927 Mad 465, viz.
to shift an idol from an old Temple to a new one, if the same was in the
beneficial interest of the worshipper community. The said view has also been
approved by this Court in Narayan Bhagwantrao Gosavi Balajiwale v.
Gopal Vinayak, Gosavi, (1960) 1 SCR 773(para 40).

RE : NATURE OF CONSTRUCTION

54,  This ledvesus with the issue relating to the nature of construction that
is carried out. As the outside structure had become totally dilapidated and
there was reasonablé danger of its collapse which could damage the main
deity and other deities, it became necessary to re-erect the oustside structure
of the temple. May be, it would be, it have been better to construct the same
in the same format in which it was existed earlier.

Admittedly, the construction which is carried out now upto by the
Trust that too substantial, is not replica of the old structure. However, case of
the Trust is that the construction is as per the Jain Agamas. Therefore the
question that would arise as to whether it was necessary to make the
construction of new temple exactly in the manner in which it existed earlier or
the manner in which it is constructed is permissible, being in conformity with
these Agarnas.

55.  Thereis no gain saying that Jain community claims antiquity for its
religion, and rightly so for a documented commentary of Jain religion, running
into Volume titled "Jainism: its history, principles and precepts, the culture
heritage of India at volume 1, (page 400) it is said: - :

"The Jains claim great antiquity for their religion. Their

- earliest prophet was Rsabhadev, who is mentioned even in the
Visnu and the Bhagwata Puranas as belonging to a very remote
past. In the earliest Brahmanic literature are found traces of
the existence of a religious Order which ranged itself strongly
against the authority of the Vedas and the institution of animal
sacrifice. According to the Jaina tradition, at the time of
Mahabharata war, this Order was led by Neminatha, who is
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said to have belonged to the same Yadava family as Krsna
and who is recognized as the twenty second Tirthankara. The
Order gathered particular strength during the eight century B.C.
under Parsvanatha, the twenty third Tirthnakara, who was
born at Varanasi. This Order we may call the Sramana Sangha
(as district from the Vedic Order), which later became divided
into the Jaina and the Buddhist Orders under Mahavira and
the Buddha, respectively.

While describing the history of Jain Darshana, it has been noted:

"Through out Vedic Literature we find two parallel currents of
" thought, opposed to each other, one enjoining animal sacrifice
in the Yajanas (sacrifices), and the other condemning it, the
former being represented by the Brahmanas of the Kuru-
"Pancala country in the west, and the later by the Ksatrivas of .
the eastern countries consisting of Kasi, Kosala, Videha, and
Magadha. It is also noteworthy that in these areas the Ksatriyas
at the head of society, whereas in the Kuru-Pancala country,
the Brahmanas were leaders. And again, in the eastern
countries, instead pure Sanskrit, Prakrits were prevalent, which.
were the canonsical language of Jainism and Buddhism, Further,
the Atma-Vidya of the Upnishads is found to be cultivated by
the Ksatriyas of these eastern countries, as against the sacrificial
religion and the adoration of the Gods in the Kuru-Pancala
country. As we find these features in Jainsim (sic:Jainism), and
- in Buddism, which later arose in this very area, we may
conclude that Jainsim (sic:Jainism) was prevlent (sic:prevalent) )
in the eastern countries, and is as old as the Vedas. It is also
held by the Jains that the Vedas, atleast the portions that are
not lost, advocated Ahimsa, and the cleavage arose between
the two schools when there was difference of opinion in the
interpretation of the Vedas, as illustrated in the story of Kid
Vasu found in Jaina Literature as well as in the Mahabharata.

The emphasis on Samaiya or Equality is described as follows:-

"Jainism lays great stress upon the attitude of equality. It has
identified thisattitude with the famous brahmanic conception
of Brahman, and has designated the whole religious conduct
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and philosophical thought that helps the development of the
. attitude of equality as Bambhacera (Brahmacarya), even as
Buddhism has designated the principles of goodwill (Maitri}
and the like as barhmavihara. Further, justice like the
Dhammapada and the Mahabharata, the Jaina texts identity a
Sramana, who embodies equality, with a Brahmana.

Agamas of the Jains are described as

"The Agamas or the scriptures of the Jains are revealed by the
Sarvajana or the Omniscient being. The Jain scriptures should
not be in conflict with the well-known Pramanas, the criteria
of correct knowledge. They must be capable of leading men
towards higher goals, toswarga and moksa, must give correct
information as to the nature of reality, and must describe the
four pursusarthas (ends of human life): dharma (religious merit), -
artha (wealth), kama (enjoyment), and moksa. The Agamas
with such characteristics, revealed by sarvajana, have been
handed down from generations to generations by a succession
of teachers called gandharas, beginning with Sudharman, the
chief disciple of the Tirthankara Vardharamana Mahavira. They
are known by the following appellations: the Siddhanta,
Paramagama, Krtanta, Veda, Sruti, Sastra, etc. The Agamas
are grouped under three classes: Anga, Purva and Prakrima.

On Architectural Traditions and Canons, the Nagara Temples are described
as follows:

"Nearly all over northern had central India one comes across
a type of upright building used for religious purposes, which
have a number of distinctive features. The compartment within
is square in plan and so is the outside. But portions of the
outer surface are progressively projected forwards as one
proceeds from the outer edge of any one face of the building
towards its middle. These vertical strips disposed in several
planes are called pagas. They run from the base to below the
crown. The planes are sometimes distinguished from one
another by the nature of their decoration. But the outermost
pagas on any face of the tower are very frequently divided
from bottom upwards into a number of storyes, the upper ends
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of which bear an ornaments moulding called bhumi-amla or
bhumi-amalaka, 'the amalaka which marks the bhumi or level.

On Jaina Architecture and Traditions and Canons-:

"While several words were anciently current to denote what is
known as architecture, a common and appropriate word was
vastu-sastra. Through the word silp-sastra has very much the
same meaning, it has a distinct leaning towards sculpture and
iconography. The word sthapatya has a more restricted
connotation, viz. a house or school, gharana, relating to some
particular type of architecture or sculpture workshop. Apart
from the traditional gharanas, there are several other classes
of architects. The Vaisyas, the Mewads the Gurjaras, the
Pancolis, and the Pankalas, all spread over West India, include
expert in wood-carving, traditional engineering etc. The Gouda-
Brahmanas of Jaipur and Alwar are framed for marble carving.
Some specialize in metal craft and painting, The Jangadas are
known for wood-carving and traditional engineering; they are
known in Madhya Pradesh, Uttar Pradesh and Delhi.

‘While the Gharanas are hereditary bearers of the ancient
architectural tradition, such tradition is also recorded in a vast
number of available texts. These treaties generally follow one and
the same canon throughout, but they differ considerably inter-se,
both object-wise, leading tot he Gharanas mentioned above, and
subject-wise, by putting architecture into various types of sails
like nagara vesara, dravida, etc.

While some of these texts, like the Diparnava of Visvakarman, the-
Rupa-Mandana and Prasad-Mandana, both of Mandana, the Vastu-Manjari
of Nathji, etc. deal inter-alia with Jain architecture perhaps the only book
independently written on Jaina architecture is the Vatthusara Payarana in Prakrt,

with three chapters devoted respectively to residential houses, icono graphy
and temple architecture.

56.  Relying upon the aforesaid scriptures, it is argued that when the new
structure is in accordance with the Jain Agamas and is in tune with the Jain
Architectural on which basis Nagara temples are constructed, it would be
unwise to direct demolition of these structures and to carry out fresh
construction as per the earlier existing design.
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57.  Mr. Gopal Subramanium had also referred to the judgment in the case
of Seshammal v. State of Tamil Nadu (1972) 3 SCR 8135, wherein this
Court upheld the importance of Agamas. Although this court upheld the validity

of the Tamil Nadu Hindu Religious and Charitable Endowments (Amendment)

Act, 1970, it was observed in paragraph 11 as follows:-

"

.......... The authority of these Agamas is recognized in
several decided cases and by this Court in Sri Venkataramana
Devaruv. The State of Mysore, Agamas are described in the
last case as treatises of ceremonial law dealing with such
matters as the construction of temples, installation of idols
therein and conduct of the worship of the deity....."

Thus, we find that on the one hand, the Jain Temple Trust justified the
construction which is being undertaken in the present manner with the
subrnission that once the existing dome and outer structure decayed to such
an extent that the repairs were not possible and it needed reconstruction,
while doing so, the tenets of the Jain religion are kept in mind and new structure
follows agamas. It is explained that the temple is being constructed in
accordance with Nagara' style of architecture, which is approved by the
Acharyas and Digamber Jain sect. To this extent, the stand of the Trust appears
to be correct, viz. the new construction is as per established Jain culture, as
described in Agamas. However, it is argued by the appellants that in order to
keep the sanctity of ancient monument, the construction should have been on
the same pattern of structure but which existed before demolition. It is also
their case that the construction of Bade Baba temple should be in sync with
other 57 temples and this sanctity has not been maintained. We find that this
respect is not specifically looked into by the High Court.

58.  Wehave already held that ASI has no jurisdiction in the matter and the
archaeological site in question in governed by the 1964 Act, over whicht is State
Govemnment authorities who are competent to play their statutory role in accordance
with the provisions of the 1964 Act. The High Court, in the impugned judgment,
has directed the Trust to submit an application for grant of permission to raise
construction of the Temple to preserve and protect idol of Bade Baba, Direction
isalso issued to the State Government to consider the application, in accordance
‘with law, within a period of two months, We are of the opinion that while considering
this application, the competent authority under the 1964 Act would specifically
consider the aforesaid issue/aspect as well. We are leaving the matter to the experts/
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public functionaries under the 1964 Act with a hope that they would weigh the.
positions taken by both sides on this limited aspect about the nature of construction
and to find an appropriate solution. In case the State Government has already
taken a decision on the application of the Jain Temple Trust, but the aforesaid
aspect is not dealt with, we direct the State Government to take decision in this
behalf within a period of two months. It would also be open to the Trust to press
the argument that Jains are declared religious minority and therefore, Jain community
enjoys the religious freedom, as a fundamental right, guaranteed under Article 29
of'the Constitution. It is their case that the Temple Trust had performed all necessary
rituals as required under the Jain religion and followed at the time of temporary
shifting of the idol and also before deciding to have the outer structure of the
temple as per Agamas while performing these rituals are performed of Agamas by
Suri Mantras. Their plea shall also be kept in mind taking the decision. We further
- make it clear that if the Government functionaries approve of the contruction the
appellants shall not be allowed to challenge it again.

59.  Subject to the aforesaid observations/directions, the appeals of the
appellants are dismissed. There shall, however, be no order as to costs.

dppeal dismissed.
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WRITAPPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
W.A. No: 422/2010 (Indore) decided on 11 July, 2013

' BHARAT PETROLEUM CORPORATION LTD. &ors.  ...Appellants
Vs. .
LAXMAN CHOUHAN & anr. ... Respondennts

(Alongwith W.A. No. 399/2010)

A. Petroleum Act (30 of 1934), Section 3 - Allotment of
Dedlership - In previous writ petition, the Writ Court had quashed the
recommendations of the committee and had directed for re-assessment
-Itwas nowhere directed that re-assessment was to be done bya New

Committee - Re-assessment done by the same Committee not wrong.
(Para 16) :
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‘B. Constitution - Article 226 - Recommendations of
Selection Committee - Tied Up Volumes - Affidavits of residents of
close vicinity cannot be considered for assessment with regard to tied
up volume to which the capability to generate business. (Paral17)
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C. Constitution - Article 226 - Recommendations of Selection
Committee - Malafides - Scope of Judicial Review - Merely because there-
was some delay in communication of decision would not prove malafide or
malice in law - Judicial Review is limited only to the decision making process
and does not extend the merits of the decision taken. (Para 27,28)
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Cases referred :

(2003) 10 SCC 681, (2009) 3 SCC 439, (2013) 1 SCC 524, (2009)
3 SCC 439.

B.L. Pavecha with Dilip Kshirsagar, for the appellants/BPCL
Vandana Kasrekar, for the appellant Uday Singh.
Vijay Assudani, for the respondent No. 1.

ORDER

The Order of the Court was  delivered by :
M.C. GARG, J. :- This common order shall dispose of the aforementioned
two writ appeals one filed by Udaisingh who has been allotted the petrol
pump in this case and the other one filed by M/s Bharat Petroleum Corporation
Limited who has allotted the petrol pump outlet to Udaisingh. Both these writ
appeals arises out of a judgment delivered by the learned Single Judge in
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W.P.N0.3913/2009, whereby the decision taken by the Selection Committee
pursuant to the order dated 15.09.2008 passed by the learned Single Judge
in W.P.N0.3171/2005 has been quashed and further directions have been

given to the Bharat Petroleum Corporation Limited (hereinafter referred to as
Corporation).

2. After an advertisement was published in the Dainik Bhaskar inviting
applications for allotment of a petrol pump outlet on 07.01.2005 at Badwani,
interviews were held at Mangliya Terminal, Indore on 23.08.2005. A panel of
three persons was prepared out of which Shri Udaisingh was placed atno.1

and the outlet was allotted to Shri Udaisingh, the petitioner in W.A.No.399/
2010 and placing the respondent-Laxman Chouhan at no.2. It may be added
here that both Laxman Chouhan and Udaisingh belongs to SC/ST Community
and on that aspect there is no dispute.

3. Aggrieved of the aforesaid allotment, respondent Laxman filed a writ
petition which was listed as W.P.N0.3171/2005 whereby he challenged the
selection of Udaisingh and claimed himselfto be placed at serial no.1. The
writ petition was allowed by the learned Single Judge of this Court vide order
dated 15.09.2008 thereby directing the Corporation, the appellants in '
W.A No.422/2010 to reconsider the entire matter vis-a-vis the applications
submitted by respondents no.1,2 and Rajan Mandloi the third person who
was one of the incumbent and was shortlisted. The relevant observations which
also contains directions in the said writ petition by the learned Single Judge
are reproduced hereunder:- '

“I have duly considered the contentions raised by the

learned counsel for the parties and have also gone through the
record.

At the outset, it may be noted that a Division Bench of

_ this Court in Writ Appeal No.2/2007 decided on February
20, 2008, (Smt. Shobha Jaiswal Vs. Hindustan Petroleum
Corporation Limited) has struck off certain conditions which
were originally incorporated in the brochure for the selection
process. On that basis, it is apparent that the marks awarded
by the Selection Committee, to the three applicants, who had
been shortlisted, and qua whom result had been declared by
the Committee, was required to be reappraised. Question
would also arise as to whether a project report having not
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seen by the respondent No.3, he was entitled to be awarded
any marks under heads No.4, 5, 8 and 9. Question of the
petitioner being ineligible or otherwise, having submitted an
experience certificate, which was not found to be correct qua
the factual position, would also be a matter to be examined by
the Committee. The petitioner can always show to the
Committee the authenticity of the aforesaid certificate.

[n these circumstances, it would be appropriate to
require the Selection Committee of the respondent-corporation
to look into the aforesaid questions all over gone, more so,
since the very criteria to be now adopted by the corporation
has apparently gone a sea change in view of the judgment of
the Division Bench of this Court in Smr. Shobha Jaiswal's
case (supra), rendered during the pendency of the present
petition. Reconsideration of the matter by the Selection

- Committee would also not cause any prejudice to respondent
No.3 since, as noticed above, he has not been allotted the
retail outlet so far, which is being run by an ad hoc arrangement
by the respondent-corporation itself,

However, it would not be appropriate to any other
further comments on the controversy in question, since the
matter is to be re-examined by the Committee.

Consequently, the present petition is disposed of with
a direction to the respondent-corporation to reconsider the
entire matter with regard to the allotment of retail outlet in
question at Barwani vis-a-vis the applications submitted by
the three applicants, who had been shortlisted in the result
Annexure P/6.

It is further made clear that no fresh papers would be
permitted to be submitted by any of the applicants, and it would
be open to the respondent-corporation to select any one of
the aforesaid applicants, if found eligible, or reject all the
aforesaid applications and call for fresh applications, in
accordance with law.”

4. In short the learned Single Judge of this Court in the process of
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selection noted various deficiencies and observed as under:-

a. Reappraisal necessary in view of judgment in
Shobha Jaiswal's case.

b. Whether respondent no.2 Udaising who had
not submitted any project report could be awarded any marks
under heads 4,5,8 and 9. :

C. Genuineness of the experience certificate
submitted by respondent no.1 Laxman Chouhan.

d. No fresh paper to be submitted. Corporatlon
is free to select any one of the applicant.

5. Pursuant to the aforesald directions the Selection Committee
comprising of Shri V.S.Shgal, Shri M.M.Khan and Shri V.R.Nage who were
the members of the earlier selection committee also, considered the matter
afresh and gave fresh recommendation on 2.04.2009. Thereafter, license was
obtained by Shri Udaisingh. The results of the selection of Shri Udaisingh was
informed to the respondent on June 1, 2009. The said order reads as under :-

Bharat Petroleum Corporation Limited
(A Govt. of India Enterprise)
Indore Retail Territory

By Regd. A.D/Hand
RefNo.IND.NRO. Badwani Date 01.06.09

To - .
Mr. Laxman Chauhan
Badwani

Dear Sir,

Sub: Re-examination of Selection of Retail Outlet - .
Dealership at Badwani City District Badwani, M.P. in compliance
of High Court Direction vide order dated 15-09-2008.

" We have appointed a team of 3 Officers who have gone into
_ all relevant details pertaining to selection of Dealership.
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Upon re-assessment and re-examination of relevant paper the
Committee observed that marks obtained by various candidates
are reflected correctly in line with the prevailing guidelines.
Thus Mr. Udaysingh Mandloi has reightly been declared as
selected and accordingly LOI has been issued in his favour.

We enclose copy of our examination record of the Committee
so appointed.

Thanking you,
Yours faithfully
For Bharat Petroleum Corpn.Ltd.

Milind M.Apte
Dy.Manager, Sales(Retail)-Indore

6. This re-assessment/re-evaluation was assailed by Shri Laxman Chouhan
who filed a second writ petition being W.P.N0.3913/2009 challenging the
result of re-evaluation and seeking quashment of the order and agreement
made in favour of Udaisingh on 22.06.2009 inter-alia on the following
grounds:- :

O That the appellant/BPCL intentionally failed to
consider law laid by the Division Bench of this Hon'ble Court
in case of Smt. Shobha Jaiswal.

(i)  That despite non submission of project report
by Udaisingh, in disregard to judgment and order dated
15/09/2008 awarded marks to Udaisingh wholly dependent
on submission of project report under full knowledge and
admission that project report has not been submitted by him.,

(i)  That no opportunity of hearing was afforded
to the Respondent/Laxman Singh to produce evidence by way
of affidavit of dealer of Hindustan Petroleum Badwani qua his
experience.

(ivy  That the re-assessment was mandated for re-
evaluation of marks of Udaisingh on the basis of non-submission
of project report. In such case 8.67 marks wrongly awarded
under 4,6,9 heads were required to be deducted resulting in

-
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7.

21 marks secured by Udaisingh as against 31.17 secured by
Laxmansingh.

577

The learned Single Judge while disposing of the W.P.N0.3913/2009
made the following observations:-

18.  Itis pertinent to note that the same three persons who
were the members of earlier Selection Committee were the
members of the subsequent committee, which has re-examined

the earlier selection in the matter, meaning thereby the

Committee which has re-examined the matter was again chaired
by Shri V.s. Sehgal and Shri M.M. Khan and Shri V.R. Nage

" were the two members of the Selection Committee. It is
~ noteworthy to mention that the Committee has simply re-

examined the earlier selection and has looked into affidavits
submitted by the candidates in respect of tide up volume. The
Committee has also looked into the project report and inspite
of fact that there was no project report submitted by
respondent no. 4, he has been awarded more marks under
the business acumen / abilities. The report submitted by the
Committee upholding the earlier selection reads as under:

Re-examination of the allotment of Retail Outlet
by Dealer Selection Committee for the location, Barwani
City, Dist, Barwani M.P.

“This has reference to letter GMR(W) DSB dated
30.03.09 on the above subject. GM ( Retail), West, vide letter
GMR ( W) DSB dated 06/04/2009 approved the committee
( Dealer Selection Committee ) who had conducted the
interview on 23.08.05, to re-examine the documents/allotment
pertaining to the referred dealership selection. The Committee

. comprised following members :-

| Shri V.S. Sehgal : Chairman

2 Shri M.M. Khan : Member
3 ShriV.R.Nage : Member

The High Court of Madhya Pradesh, Indore Bench
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vide their order dated 15.09.08 in writ petition no. 3171/2005
directed the Corporation ( RPCL) to reconsider the entire
matter with regard to the allotment of the Retail Qutlet in
question at Barwani, vic-a-vis the applications submitted by
the three appellants, who have been shortlisted in the result.
Accordingly, as per directions received, the committee carried
out re-examination of the relevant documents on 21.04.09 at
Retail Territory Officer, Indore. Since the petitioner has
primarily challenged the result prepared by the Dealer Selection
Committee under heeds 4,5,8 & 9 accordingly the committee
today re-examined the relevant do cuments and the findings
are as glven below :

*Head no. 4 (as per mark sheet). Tied up Volume : The rriarks

. awarded by the committed to the first three empanelled

candidates are as under :-
Name of Candidate - Empanelledrank Marks
awarded
Shri Udai SinghMendloi I 3
Shri Laxman éhouhan I 3
~ Shri Rajan Mandloi I 2.67

Asper then prevailing guidelines, the evaluation criteria
for award of marks under this head states that “ The committee

- will assess the applicant's ability to tap the sales potential for

both MS & HSD through leading questions and production of
documents including affidavit from prospective customers in
support of claim” On re-examination the committee found that
the marks awarded are in line with the guidelines :

* Head 5 ( as per Mark Sheet ) :- Project report : The marks
awarded by the committee to the first three empanelled
candidates are as under :

Name of Candidate Empanelledrank  Marks
o awarded

Shri Udai Singh Mandloi 1 0
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Shri Laxman Chouhan 1 . 1.5
Shri Rajan Mandloi i 0.83

As per then prevailing guidelines the evaluation criteria
for award of marks under this head states that ““ The committee
Members will satisfy themselves through leading questions on
the project report submitted by the candidates and assess him
accordingly “. On re-examination, the committee found that
the marks awarded are in line with the guidelines. Since
Empanelled Candidate no. I had not submitted any project

report, was not awarded any marks whereas other two .
candidates were awarded marks based on project report

submitted and performance during the interview.

* Head no. 8 ( as per Mark Sheet ).:- Experience : The
marks awarded by the Committee to the first three empanelled
candidates are as under :-

Name of Candidate Empaneliedrank Marks awarded
Shri Udai Singh Mandloi I 3 ‘
Shri i,axman Chouhan II 1

Shri Rajan Mandloi m 1

As per then prevailing guidelines, the evaluation criteria
for award of marks under this head states that “ Based on
furnishing of documentary evidence to establish the relevant
service of minimum one year * On re-examination the
committee found that as per the records available on the file/
notings recorded by the Committee Members during interview,
there were few candidates who had submitted the documentary
evidence towards experience but they failed to establish their
experience during interview when the Committee members
asked the leading questions. A few such experience are :

3. . Shri Laxman Chouhan/Shri Mukam Singh Rawat/Shri

Devendra Singh Tomar and Smt. Shiv Kunwar: as per records

available in the file, the candidates, though furnished
documentary evidence towards experience but did not answer

579
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the leading questions to establish the relevant service of
minimum one year and hence were awarded 1 6ut of 4 marks
each.

4, Shri Udai Singh Mandloi: As per the records available
this candidate was working with MPSRTC as Traffic
Superintendent since 1993. Based on his experience in
transport trade and the leading questions asked, he was
awarded 3 out of 4 marks as per guidelines.

5 Shri Rajan Mandloi : As per records available in the
file, the candidate though furnished documentary evidence
- toward experience, but did not answer the leading question to
establish the relevant service of minimum one year and hence
was awarded 1 out of 4 marks each i

*  Headno. 9 (As per Mark Sheet ) - Business Ability /
Acumen:

As per then prevailing guidelines, the evaluation criteria
foraward of marks under this head states that “Based on project
report / leading questions with regard to earlier handling of
business and specific situations.” -

The scrutiny of the available documents in the file
reveals that the candidate who answered leading / relevant
questions asked by the committee, got better marks. As per
the records, there were many candidates who had submitted
project report, but could not answer leading/relevant questions
appropriately. Some of them may not even knowing the
contents of the project reports submitted by them e.g. how
much sales volume, they have considered / mentioned in the
report, one of the candidate claimed during the interview that
he has experience of two years at a petrol pump whereas his
certificate showed experience of only one year etc. Such
candidates were awarded less marks which is in accordance
with the guidelines. ’

8. The learned Singlé Judge also made a reference to the stand taken by
the Corporation in answer to the writ petition by Shri Laxman Chouhan in
paragraph 3.7 thereof:

tae
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_Itis pertinent to note that, this Hon'ble
Court by the said order, ordered re-appraisal
of the marks awarded by the Selection
Committee to the three short-listed applicants.
This Hon'ble Court has not ordered to re-
interview the three short listed applicants. It is
denied that the respondents failed to comply
with mandate of order dated 15.09.2008.
Since, this Hon'ble Court by the said order has
clearly ordered that no fresh papers would be
permitted to be submitted by any of the
applicants, the question of affording opportunity
to the petitioner to produce evidence qua
factual position of experience certificate by way
of affidavit of dealer Hindustan Petroleum
Corporation at Barwani did not arise. It is
denied that there was any inaction on the part
of respondents to comply with the order dated
15.09.2008 passed by this Hon'ble Court.
Issuance of notices Annexure P/9 and P/10 by
the petitioner to the respondents are admitted
however, even after reconsideration of the
matter, the falsity of the experience certificate
of the petitioner remain unchanged because the
same was detected on the basis of his inability
to reply the simply questiofis regarding working
and operation of Retail Outlet the question of
issuance of experience certificate by the dealer
of Hindustan Petroleum Corporation Ltd.,
Barwani was not relevant and therefore was
not required to be examined.

It is also respectfully submitted that, in
Shobha Jaiswal’s case, this Hon'ble Court has
not quashed or condemned the criterion for the
selection of dealers as per Dealers' Selection
Guideline, but, in the facts.and circurnstance
of that case, has merely held that for evaluation

B.P.C.L. Vs. Laxman Chouhan (DB}
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of “tide up volume” the affidavits obtained from
the residents of the area do not bind the
residents to purchase quantity of the fuel from
the proposed outlet and therefore, a part from
being a promise no credents can be given to
such affidavit which do not bind the persons,
who have sweared them. This apart, the
affidavit produced by the candidates, would
ensue the credit of the candidates as they show
that there is assured sale, therefore, the
selection has been made on the cntena, which
cannot be sustained.

In Shobha Jaiswal's case, no
comments were made on the other criterion of
the Dealers Selection Guideline and this Hon'ble
Court has merely condemned the evaluation of
“tide up volume” on the basis of affidavits
obtained from the residents of the area by the
candidates regarding assurance to purchase
certain quantity of fuel from the proposed retail
outlet. Since, no such controversy is involved
in the resent case, it is respectfully submitted
that the ratio of judgment passed in Shobha
Jaiswal's case does not apply to the present
case.

20.  Thestand of the BPCL is that the judgment delivered

in the case of Smt. Shobha Jaiswal (Supra) is not applicable
in the facts and circumstances of the present case. It is really
unfortunate that in spite there being a categoric direction issued
by this Court in the earlier round of litigation to re-apprise the
earlier process of selection in the light of judgment delivered in
the case of Smt. Shobha Jaiswal (Supra), the Selection
Committee has ignored the directions issued by this Court.
The same three officers were the earlier members of the first
Selection Committee have clearly observed that the judgment
delivered in the case of Smt. Shobha Jaiswal (Supra) is not

applicable in the present case. In case, if the judgment was not

#l
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applicable the only remedy available to the respondent/BPCL
was to prefer a writ appeal against the order passed by learned
Single Judge or should have gone before the Hon'ble Supreme
Court for getting the judgment passed in the earlier round of
litigation set aside. The act of the officers of the Selection
Committee is infact contemptuous in nature,

21.  The Division Bench of this Court in the case of Smt.
Shobha Jaiswal Vs. Hindustan Petroleum Corporation Ltd.
and one another has dealt with the guidelines framed for the
selection of retail outlet dealers and paragraphs 6 to 17 of the
aforesaid judgment reads as under:-

“6.  Itisnotdisputed that the candidature
of the appellant and respondent no.2 was
tested on the anvil of the above guidelines, but
the grievance of the appellant is that appellant
has been awarded only three marks as against
the respondent no.2, who has secured 14 under
the caption “tide up volume’ and has been
awarded zero marks for “experience as against
12 marks awarded to respondent no.2.

8. The core question that falls for
consideration is as to whether the method of .
making assessment with regard to “tide up
volume” to adjudge the capability to generate
business, is just and proper or it has the
tendency to lead anomalous results.

9. Learned counsel have not disputed that
the eligibility/suitability of a candidate seeking
_ Retail Outlet is just for the purpose f ensuring
his capability to generate business called a “tide
up volume”. It is also not disputed for the
purposes of adjudging the suitability, “tide up
volume is considered on the basis of the
affidavits of the persons in the vicinity of the
proposed Retail Outlet and on that basis the
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Committee arrives at the conclusion about the
capacity of the particular candidate to generate
business. In addition to the suitability adjudged
on the anvil of the other criteria. From the
criteria, it is clear that capability to generate
business and of sales potential is assessed on
the applicants ability to tap the sales potential
for both MS and HSD through interview and
production of documents including affidavits
from prospective customers in support of the
claim.

10.  According to the learned counsel for
the respondent no.1, while the petitioner
produced an affidavit about the estimated sale
of one kiloliter, respondent no.2 produced a
number of affidavits to the effect that there were
buyers for 40 kiloliters of the fuel.

11.  The case of the appellant and the
respondent no.2 was considered on the basis
of the Site Inspection, the weightage awarded
by Interview Committee, in liquid cash in the
form of a bank Fixed Deposit fixed and
movable asset, income, letter ensuring loan/
credit worthiness, educational qualifications,
capability to generate business i.e. tide up
volume, project report, over all assessment
age, experience, business acumen and
personality. Though the other criteria for
achieving the highest percentage of marks as
per the bench mark fixed by the Corporation
appears reasonable and proper and relevant
for adjudging suitability of the affidavits
produced from the inhabitants in the area in
which the outlet is proposed, cannot furnish a
rationale basis having nexus to the object to be
achieved and, therefore, procedure of selection
suffers from the irrelevant basis on which

-
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[ 9]
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decision is taken.

12. We may add that the affidavits filed
from the residents of the area do not bind the
residents to purchase quantity of the fuel from
the proposed outlet and, therefore, apart from
being a mere promise, no credence can be
given to such affidavits which do not bind the
persons when have sworn them. This apart,
the affidavit produced by the candidates would
ensure to the credit of all candidates as they
show that there is assured sale. Therefore, the
selection has been made on the criteria which
cannot be sustained.

13. Accordingly, this appeal partly
succeeds. Respondent/Corporation is directed
to call the apellant and respondent no.2 for
interview afresh and subject them to the
selection criteria [aid down except that no
weightage shall be given to the affidavits filed
byh the candidates but the documents filed in
support of the claim for capability to generate
business shall duly be taken into consideration.

14.  We expect that the Committee shall
take a decision within 45 days from the date
of this order. There shall be no order as to
costs.”

The Division Bench of this Court has held that the
affidavits filed by the residents of the area do not bind the
residents to purchase quantity of the fuel from the proposed
outlet and therefore, no credence can be given to such affidavits

-which do not bind the persons who have sworn them. It was
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also held that no weightage should be given on the basis of °

affidavits submitted by a particular candidate, however,
documents filed in support of the claim for capability to generate
business should be looked into.
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22. In the present case, in spite of there being a
judgment on the issue in the case of Smt. Shobha Jaiswal
(Supra) and in spite there being a clear direction issued
by this Court in the earlier round of litigation, the
respondent/BPCL has ignored the direction and the three
officers who were earlier constituting the Selection
Committee have acted as a Judge in their own cause by
justifying the earlier selection done by them. In all
fairness, the respondent/BPCL should have referred the
matter to three independent officers for reviewing the
reassessing the matter as directed by this court. The
thrée officers who were the members of tlie earlier
selection have certainly looked into affidavits filed in the
mater (sic:matter) and petitioner has not been granted
any opportunity at any point of time pursuant to the
judgment delivered by this Court to establish the
authenticity of the experience certificate submitted by
the petitioner. Thus, this Court is of the considered opinion
that the subsequent exercise pursnant to the judgment
delivered by this Court dated 15.09.2008 on behalf of
the respondent/BPCL is nothing but an eye-wash and an
attempt on the part of the Selectmn Committee to favour
respondent no.d4.

9. It may be observed here that the afore mentioned observations made
by the learned Single Judge in the impugned order with respect to the
Corporation taking stand that Shobha Jaiswal’s judgment was not applicable
to the facts of the case or that the said judgment was not at all looked into is
apparently wrong in view of the marking made by the Revised Assessment
Committee in respect of Head No.4,5 and 8.

The judgment was also wrong in reading the return filed by the
Corporation as mentioned in para 8 of the judgment in answer to para3.7
inasmuch as in the aforesaid return the Corporation had submitted that in
Shobha Jaiswal’s case, this Hon'ble Court has not quashed or condemned
the criterion for the selection of dealers as per Dealers' Selection Guideline,
but, in the facts and circumstance of that case, has merely held that for
evaluation of “tide up volume” the affidavits obtained from the residents of the _
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area do not bind the residents to purchase quantity of the fuel from the proposed
outlet and therefore, a part from being a promise no credents can be givento -
such affidavit which do not bind the persons, who have sweared them. This
apart, the affidavit produced by the candidates, would ensue the credit of the
candidates as they show that there is assured sale, therefore, the selection has
been made on the criteria, which cannot be sustained. In Shobha Jaiswal's
case, no comments were made on the other criterion of the Dealers Selection
Guideline and this Hon'ble Court has merely condemned the evaluation of
“tide up volume” on the basis of affidavits obtained from the residents of the
arca by the candidates regarding assurance to purchase certain quantity of
fuel from the proposed retail outlet. Since, no such controversy is involved in
the present case, the ratio of judgment passed in Shobha Jaiswal's case does
not apply to the present case. :

10..  The learned Single Judge failed to appreciate what was being stated
in the return was the crux of the judgment in Shobha Jaiswal's case which
cven as per the observations made while quashing the said judgment are also
clear in para 9 to 12 of the judgment of Shobha Jaiswal as incorporated by
the learned Single Judge in the impugned orders that as the affidavits were
filed by both sides i.e Shri Udaisingh as well as by Shri Laxman Chouhan
awarded equal marks (three marks) each both to Shri Udaisingh'as well as
Shri Laxman Chouhan. This Selection Committee infact had taken note of the
judgment delivered in the Shobha Jaiswal's case while revising the assessment,

11.  Theleamed Single Judge then also made allegations of malafide against
the Selgction Committee and quashed the decision of the Selection Committee
and also gave fresh directions. The relevant observation in this regard is
available in para 23 to 26 of the judgment which are also reproduced
hereunder:-

23, Itis pertinent to note that the Selection Committee
has given its finding on 21.04.2009 and the same was
communicated to the petitioner by letter dated 01.06.2009.
In the meanwhile, the respondent/BPCL without communicating
the result of the subsequent Review Committee has issued the
Letter of Intent and entered into an agreement with respondent
no.4 and, therefore, the conduct of the respondent/BPCL and
its officers speaks volumes about the malafides involved in the
process of selection.
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24.  Resultantly, this Court is left with no other choice
except to quash the recommendations as contained in annexure
P/11 dated 21.04.2009 and the matter is remanded back to
the respondents/BPCL to place it afresh before the Selection
Committee for reviewing it afresh in the light of earlier order
passed by this Court in W.P.No.3171/2005 dated 15.09.2008.

25.  Thus, this Court is of the opinion that respondent/BPCL °
has not complied with the direction issued by this Court in the
earlier round of litigation and the same three persons who have

“conducted first selection process have again reviewed the
selection process and therefore, a cost of Rs.10,000/- is
imposed upon respondents No.1 to 3 in the matter.

26.  Itis needless to mention that the matter shall be re-
examined by a committee comprising three different officers
and not the officers who have earlier conducted the selection
who have reviewed the selection. Resultantly, the writ petition
is disposed of with the following directions:-

(a) The recommendations of the Selection
Committee dated 21.04.2009 is hereby quashed and the
impugned letter dated 01.06.2009 is also quashed.

(b)  The Letter of Intent and the agreement entered
into between respondent/BPCL and respondent no.4 is also
quashed.

(c) " The respondent/BPCL is directed to review the
matter afresh as directed by this Cort in W.p.No.3171/ of 2005
vide order datred 15.09.2008 within a period of 60 days from
today.

(d)  The respondent/BPCL, in case there is any
doubt about the experience certificate submitted by the
petitioner shall afford an opportunity of hearing to the petitioner
in the matter and the respondent/BPCL shall also be free to
afford an opportunity of hearing to the other candidates in the
matter. :

(e)  As this Court has quashed the allotment of
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Retail Outlet in question developed and established by the
respondent/BPCL under the policy and allotted to a person
belonging to Scheduled Tribe, therefore, till the fresh selection
is done, the respondent/BPCL shall operate the Retail Outlet
in the matter. The respondent no.4 shall not be permitted to -
operate the Retail Outlet in question, till the matter is reviewed
afresh, as directed by this Court. No order as to costs.”

12, Inshort the decision in the second round quashing the selection of the
appellant-Udaisingh is basically on the following grounds:-

(1)  inapplicability of Shobha Jaiswal's case
recorded by Selection Committee and reiterated in the return
runs counter to the directions given in order dated 15.09.2008.

(2)  Reconsideration by .the same committee is
illegal which renders it an eye wash.

(3)  Failure to grant an opportunity to the petitioner
to prove authenticity of his experience certificate annexure
P/4 vitiates the selection.

(4)  Belated communication on 1.06.2009 of
finding dated 21.04.2009 to respondent no.1 (petitioner)
renders the decision malafide:-

Letter of intent was already issued on 3.10.2005.

Agreemeilt, has been entered into on 03.06.2009
intimation sent on 01.06.2009.

13.  Itisagainst the aforesaid order, these writ appeals subject matter of
this order have been preferred and filed both on behalf of Shri Udaisingh on
the one hand and M/s Bharat Petroleum Corporation Limited on the other
hand.

14.  According to the appellants, the order passed by the learned Single
Judge is not sustainable for the reasons :

(D that the learned Single Judge misdirected and erred in
holding that the same three persons who were the members of
earlier Selection Committee re-examined the whole issue and
that this should have been done by a Committee of three new
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and independent persons even though as per order dated
15.09.2008 passed in W.P.N0.3171/2005, there was no such -
direction that a Review Selection Committee was to be
constituted of a new members.

(i)  Thelearned Single Judge further erred in holding that
the subsequent exercise pursuant to the judgment dated
15.09.2008 is nothing but an eye-wash and an attempt on the
part of the Selection Committee just to favour Udaisingh. In
this regard, it has been submitted that no material to indicate
any favouratism on the part of the Selection committee was
ever placed by anyone before the learned Single Judge.

‘(i) It is also submitted that the reference made by the
learned Single Judge on the Division Bench Judgment in
Shobha Jaiswal's case was not considered is misconceived
inasmuch as a bare perusal of the report of the Selection
Committee would show that the said judgment has not been
ignored inasmuch the said judgment required not giving any
preference on the basis of affidavits for the purpose of showing
that there were prospective buyers available; marks which have
been assigned by the Review Selection Committee are similar
to both i.e. Shri Laxman Chouhan as well as Udaisingh who
have been given 3 marks each under the head of tied up volume
and therefore it cannot be said that the said judgment was
ignored. In any event, even if marks are taken off it would not
effect the final outcome of the Selection.

(iv)  Inthisregard it is also the case of the appellants that
the learned Single Judge has also misled of the fact that, despite
no project report was submitted by respondent no.2, he was
awarded more marks under the head business acumen/abilities.
The leanred Single Judge should have seen that the criterion
business ability/acumen of a candidate had to be judged on
the basis of project report and/or the answers given by him to
the leading questions put in interview which is clear from the
following provisions of the brochure:-

Allocation of marks Marks Evaluation
on various parameters
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" (as applicant to. ' ,
individuals) Based on project
Business Report/leading
ability/acumen 5 questions with

regard to earlier
handling of
businessand
specific situations.

(v)  Thelearned Single Judge should have held that
allotment of marks under the head of business ability/acumen
on the basis of performance in interview to the respondent
no.2 even in absence of project report was permissible and

- 0o error much less any malafides or favouratism could be
attributed to the Selectiori Committee on that count.

(vi)  That the Learned Single Judge has erred in
criticizing the appellants and the Selection Committee for not
affording opportunity to respondent no.1 for establishing the
authenticity of experience certificate submitted by him. The
learned Judge should have seen that no such opportunity could
‘be given to the respondent no.1 in view of the final directions
given by this Hon'ble Court in its order dated 15.09.2008
passed in W.P.N0.3171/2005.

“(viii) That, the learned Single Judge should have further seen
that the authenticity of the experience certificate submitted by

" respondent no.1 was clearly rendered doubtful by its
performance in interview in respect of the said certificate. In
any event no malafides can be attributed to the Selection
Committee for the view it has taken in respect of. the said
certificate in the light of the answers given by respondent no.1
during interview. '
(ix) - Thatthe learned Single Judge has committed an error
in making an adverse comment on the appellants for failure to .
given prompt intimation of their decision on the re-considetation
of the matter and there was no such requirement in the
guidelines or thie procedure, whereas the intimation of the
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decision of Selection Committee was communicated to the
respondent no. 1 by letter dated 01.06.2009 with the decision
of the Selection committee and the same was filed by the
petitioner in W.P.3913/2009 as Annexure-P/11.

15.  Wehaveheard the learned counsel for the parties and have also perused
the record. In nutshell it is seen that the criteria for the Revised Selection
Committee laid down in the first judgment revolved around the following i.e.:-

a.  Reappraisal in view of judgment in Shobha
Jaiswal's case.

b.  Whether respondent no.2 Udaising who had
~ not submitted any project report could be awarded.
any marks under heads 4,5,8 and 9.

C. Genuineness of the experience certificate
submitted by respondent no.1 Laxman Chouhan.

d. No fresh paper to be submitted. Corporation
is free to select any one of the applicant.

16. At the outset perusal of the first order as has been quoted in this
judgment in paragraph 3 above, nowhere lays down that the re-assessment
was to be done by a New Committee comprising of new members rather, the

language of the order clearly shows that the reference was “the Committee”
means the same Committee which Committee made assessment at the first
go. In view of the aforesaid, the decision of the learned Single Judge on the
point of examination of the matter by the same Committee while revising
assessment being wrong is not sustainable. '

17. Now coming to the question of non-application of Shobha Jaiswal's
judgment. In this regard, the judgment of Shobha Jaiswal has been considered
by the learned Single Judge in para 20. The basic issue which was raised in
Shobha Jaiswal's judgment was that assessment with regard to tied up volume
to which the capability to generate business ought not to have been done on
the basis of the affidavits of the person in the vicinity of the retail outlet and on
that basis the Committee if arrives at a conclusion about the capacity of a
particular candidate to generate the business criteria could not be sustained.
In the light of the aforesaid observations made by the Division Bench in Shobha
Jaiswal's judgment following directions were given:-
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“12.  We may add that the affidavits filed
from the residents of the area do not bind the
residents to purchase quantity of the fuel from
the proposed outlet and, therefore, apart from
being a mere promise, no credence can be
given to such affidavits which do not bind the
persons when have sworn them. This apart,
the affidavit produced by the candidates would
ensure to the credit of all candidates as they
show that there is assured sale. Therefore, the
selection has been made on the criteria which
cannot be sustained.

13.  Accordingly, this appeal partly
succeeds. Respondent/Corporation is directed
to call the apellant and respondent no.2 for
interview afresh and subject them to the
selection criteria laid down except that no
weightage shall be given to the affidavits filed
by the candidates but the documents filed in
support of the claim for capability to generate
business shall duly be taken into consideration.”

18.  Thus what was required to be done on the part of the Revised Selection
Committee while reviewing the proposal was to keep in mind the aforesaid
mandate of the judgment in Shobha Jaiswal. The marking given by Revised
Selection Committee has considered this aspect inasmuch as with respect to
tied up volume while making re-assessment, the Selection Committee has
given equal marks to both Shri Udaisingh as well as Shri Laxman Chouhan on
Head No.4. This can be seen in the marking done under Head No.4 as has
been observed by the learned Single Judge in the impugned order. The said
marking is reproduced hereunder for the sake of reference:-

*Head no. 4 ( as per mark sheet). Tied up Volume : The marks
awarded by the committed to the first three empanelled
candidates are as under :-

Name of Candidate ~ Empanelled rank Marks awarded
Shri Udai Singh Mandloj I 3
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Shri Laxman Chouhan 1II 3
Shri Rajan Mandloi I 2.67

19.  The second point- which ought to have been considered was that the
effect of not furnishing the project report should also be considered by the
Revised Selection Committee against Shri Udaisingh. This aspect has also
been taken note by the Revised Selection Committee while giving marks on
Head No.5, inasmuch as while Shri Udaisingh has not been given any marks
whereas Shri Laxman Chouhan has been given 1.5 marks. This aspect is also
clear from the reading of the report of the Selection Committee as quoted in
the impugned order.

20. At this juncture, it would also be appropriate to take note of other
portion of the Shobha Jaiswal's judgment about which referene has not been
made in the impugned order. In the aforesaid judgment, in para 9 the procedure
for assessment has been discussed by the Division Bench. The same is
reproduced hereunder:- '

Capability to Tappingof | i)Assessment by 5 1) Committee
generate business| Sales Committee on tie will assess the
‘ ' potential up of . applicant's
sales volumes _ ability totap
with prospective the sales
customers. potential for .
both MS &HSD
Project ii)Based on through leading
report | projectreport 3 questions &
. for realizing sales Production of
Maximum marks potential submitted documents
10 by the applicant. = . including
Assessment | iii)Ontheoverall - Affidavit from
of judgmentto 2 prospective
committee | candidate's ability customers in
to generate business support of
including future plans. claim.
Note:Sales potential, ii)The committee
as estimated by HPCL members will
will be indicated in the satisfy
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advertisement against
each location. The
candidate, while
applying, will have to
submit an affidavit
insupport of his claim
withregard to his ability
to tap the sales potential
from the prospective

customers. It will be
clearly indicated inthe

that such prospective
customer has not given
similar consent to any
other applicant for the
concerned location.

in this regard
are as under:
Tied up volume
with transporters/
Tax/Rickshaw
Operators/Transport
Association/Private
cars/fleet/agricultural
"t equipment/mining/
earthmoving
‘equipment/own
vehicles/Fleet/
equipments/
machinery; tie up
withindustries
regarding requirement
for power generation
etc. In case the
affidavit is not factual
or not substantiated

affidavit (Appendix-A2)

The indicative parameters

themselves
through leading
questions on
the project

" report

submitted by
the candidate
and assess
him accordingly.
ii{)As per the
assessment of
the Committee
based on
leading
questions.
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during interview/at a

later date, the
candidature/

dealershipis

liable to be cancelled.

Sub total 10

21. A perusal of this chart shows that with respect to tied up of sales
volume 5 marks were allotted and out of the balance 5 marks which were the
maximum marks to be considered for on the head of capability to generate
business, three were meant for project report and two were meant to be
considered on the basis of assessment by way of questioning etc.

22.  Thusthe question which is relevant for the putpose of considering the
selection process by second selection committee even in the light of Shobha
Jaiswal's case was only with respect to 5 marks. In that regard even if project
report is not submitted the other modes prescribed such as assessment on the
basis of examination of candidate by putting leading questions on the project report
submitted and assess him accordingly would not be taken away. Thirdly, even if
the project report is not there then also the Committee can have the overall
assessment of the candidate by putting leadings questions. Thus, the judgment of
Shobha Jaiswal is to be considered in the light of the aforesaid discussion. A
perusal of the report of Selection Committee shows that while for the tied up
volume both the parties have been given equal marks three each for the project
report 0 marks has been assigned to Udaisingh. The assessment qua the other
criteria is based upon the interview which was taken at the time of first selection.
Thus Shri Udai Singh was given more marks because his experience certificate
was taken into consideration, whereas experience certificate of Shri Laxman
Chouhan was found to be doubtful. Nothing is available on record to show that
Laxman Chouhan made any effort to prove the authenticity of his experience
certificate. Thus it also cannot be said that the judgment of Shobha Jaiswal was
ignored or was not taken into consideration by the Selection Committee while
reviewing the decision taken in the first round. Considering the report of the Selection
Committee which has been verbatim noted by the learned Single Judge in the
impugned order in paragraph 20 thereby incorporating paragraph 6 to 17 of the
judgment and criticizing the Selection Committee report by holding that the
Committee had not considered the effect of Shobha Jaiswal's judgment is again
not sustainable for the reasons as stated above.



IL.R.[2015]M.P. B.P.C.L. Vs. Laxman Chouhan (DB) 597

23.  Now coming to the next point as urged by the learned counsel for the
respondent for non-providing of opportunity to the respondent to prove the
authenticity of the experience certificate. Having perused the record we find
that except for the communication available as Annexure P-9 which is a
communication in the form of a legal notice served upon the Corporation by
the learned counsel for Shri Laxman Chouhan after the results were announced
by the Selection Committee, there is nothing on record to show that there
was any effort made by Shri Laxman Chouhan to prove the authenticity ofhis
experience certificate, inasmuch as neither there is any communication as to
how the authenticity shall be proved nor any document to prove the authenticity
was submitted. Even if we take it as per the order passed in the first writ
;petition, no fresh document was required to be taken into consideration, but
in this case there is nothing to show that any effort was made on the part of
Laxman Chouhan to prove the authenticity of his experience certificate, As
far as Annexure P-10 is concerned, it is nothing else but only a request to
decide the matter expeditiously by the second Selection Committee which
again does not contain anything to show that any effort was made to prove
the authenticity of experience certificate by Shri Laxman Chouhan. Even in
the return filed to the Writ Appeals there is nothing which may go to show that
as to how respondent-Laxman Chouhan even if given an opportunity to prove
the authenticity of his experience certificate will prove the same,

24.  Inview ofthe aforesaid discussion had by us, we are of the considered
opinion that observations made by the learned Single Judge in the impugned
order firstly regarding re-examination of the matter by different committee
despite no such direction in the first order is not sustainable.

25.  Asfarasthejudgment of Shobha Jaiswal is concerned, the Selection
Committed has considered that judgment in the sence that out of 10 marks,
no special favour has been shown in favour of Udaisingh on the issue of tied
up volume. Moreover, on the project report, he has been given 0 marks and
rest of the marking is based upon his interview inasmuch as after the bifurcation
of the marks as per the brochure on the ground of capability to generate
business is concerned 5 marks has been assigned for assessment on the basis
of tied up volume with prospective customers. On that head equal marks
have been assigned to both Shri Laxman Chouhan and Udaisingh. Even if the
marks are taken off there is no difference in the final outcome. As far as non-
submission of project report is concerned, Udaisingh has been given 0 marks
while Laxman Chouhan has been given 1.5 marks.
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As regard general assessment, two marks have been given to Shri |
Udaisingh based upon the answer given by him at the time of original selection
inasmuch as no second interview was held.

26.  Moreover, having examined the process of reasonings given by the
Selection Committee at the time of review of assessment of the allottment of
the petrol-pump site in terms of the directions given by the learned Single
Judge in the first Writ Petition, we find, that there is no reason for us to question
the decision taken by the Selection Committee on the second occasion as we
have already noticed, there was no infirmity in the decision reached by the
Selection Committee.

27.  Wehave fortified only decision in the light of the judgment of the Apex
Courtin the case of K. Vinod Kumar Vs. S. Palanisamy and others reported
1in (2003) 10 SCC 681; Mahavir Singh Vs. Khiali Ram and others reported
in (2009} 3 SCC 439 as well as latest judgment delivered in the case of
Ratangiri Gas and Power Private Limited Vs. RDS Projects Limited and
-others reported in (2013) 1 SCC 524,

We say so because in this case, the allegations of malafide in the second
round of litigation are without any material in as much as merely because
communication of the decision was sent little later to the respondent would
not prove malafide or malice in law.

28.  Inthecase K Vinod Kumar (supra), concept of judicial review was
examined. It has been held in that case that judicial review is limited to the
decision making process and does not extend the merits of the decision taken.
Reference can be made from para-7 of the aforementioned judgment which
reads as under :

7. The proceedings of the Dealer Selection Board must
satisfy the requirements of a bona fide administrative decision
arrived at in a fair manner. There are no mala fides alleged
against the Dealer Selection Board or the President or any
Member thereof. There is no specific plea raised impugning
the manner of marking, It appears that all the three members of
the Board including the President conducted the proceedings, and
each one of them gave marks expressing his own assessment of
the merits of the applicants. The marks given by the three were
then totaled and arranged in the order of merit. The appellant
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herein topped the list. In the absence of a particular procedure or.
formula having been prescribed for the Board to follow, no fault
can be found with the manner in which the proceedings were
conducted by the Board. The Board is entrusted with the task of
finding out the best suitable candidate and, so long as the power
is exercised bona fide, the Board is free to devise and adopt its
own procedure subject to satisfying the test of reasonableness
and fairness. There is no avernment that the procedure adopted
by the Board was arbitrary, unfai: or unreasonable.

As noticed above in this case, the Selection Committee was not obliged
to be constituted of different me:nbers; as there was no such directions in the
judgment delivered by the learned Single Judge in W.P. no. 3171/2005. As
far as the observations made in Sobha Jaiswal case, we have already noticed
that crux of the mafter has been taken note of the Selection Committee while
revising the assessment. As regard the proof of the authenticity of the
experience certificate of the respondent, there being no effort made on his
behalf to prove the authenticity, no infirmity can be found in the decision taken
by the Selection Committee while revising assessment.

29.  Inabsence of any malafide motive of the Members of the Selection
Committee, the process adopted has to be taken bonafide and thus it can
only be said that the powers of the Selection Committee was exercised
bonafide and thus the decision of the Selection Committee does not call for
any interference nor our jurisdiction of judicial review. Same is the position in
the case of Mahavir Singh Vs. Khiali Ram and others reported in (2009) 3
SCC 439 as well as latest judgment delivered in the case of Ratangiri Gas -
and Power Private Limited Vs. RDS Projects Limited and others reported
in (2013) 1 SCC 524,

30.  Thus, we find that the order passed by the learned Single Judge
(impugned before us) in W.P.N0.3913/2009 is not sustainable and the same
is hereby quashed. Consequently, both the writ appeals are allowed. The
order of Selection of the petrol pump qua Shri Udaisingh is maintained. The
agreement entered into between the Corporation and Shri Udaisingh is also
sustained. There shall be no orders as to costs.

C.C.as perrules.

Appeal allowed.



600 Annapurna Indu. (M/s) Vs. D.C. Comme. Tax (DB) LL.R.[2015]M.P.

LL.R. [2015] M.P., 600
WRITAPPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice Mool Chand Garg
W.A. No. 138/2007 (Indore) decided on 4 February, 2014

ANNAPURNA INDUSTRIES (M/ S-.) ...Appellant
Vs,

DEPUTY COMMISSIONER, COMMERCIAL TAXES,

INDORE & anr. ' ... Respondents

Commercial Tax Act, M.P. 1994 (5 of 1995), Item 89 of Schedule
I- Whether PYC pipes used in pumping set can be held as accessories
of thie pumps, and if so, whether they are exempted from payment of
Commercial Tax - Held - PVC pipes are an essential part of the pumping
set and can never be considered as an accessory - Therefore, the same
are taxable. A (Para2 & 6)

aIPIfoas & Fferfrm 7.7 1994 (1995 @1 5), Iq=07 I FT 75 89
— &1 YT de A gyaa N Hl. o=y & v © 9ETaE SuE & W
¥ AT W wdar 2 AR afy ewr @ a9 7 g9 aifviivae w3 qiwe
¥ g 9 2 — afufeiRa - A agg ofigy de o1 w smaws
e 2 @ity 3R FA f weTIw SusRr B WY ¥ 7€ A W7 WedT -
safad a5 @ Ay B

Cases referred :

2001 (34) VKN 415, (2002) 35 KVN 172, (2008) 12 STI 750 (MP).

+ H.Y. Mehta, for the appellant.
Mini Ravindran, Dy. G.A. for the respondents

ORDER

The Order of the Court was  delivered .by :
SHANTANU KEMKAR, J. :- By filing this intra court appeal, the appellant has
assailed the order dated 29.01.2004 passed by the learned Single Judge of
this Court in Writ Petition No.166/2003.

2. The question which was raised in the writ petition was “whether PVC
Pipes used in pumping sets can be held as accessories of the pumps, if so,
whether they are exempted from payment of commercial tax”.

3. The commercial tax authorities had taken a view in the orders impugned .
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before the writ Court that PVC Pipes are not accessories of the pump sets,
and as such, no exemption can be extended to such item. Aggrieved, the
aforesaid writ petition was filed. -

4. Learned Single Judge, after considering the law laid down in the case
of Gaurav Agro Plast Private Limited v. Assistant Commissioner of Sales
Tax 2001 (34) VKN 415, which was upheld later on by a Division Bench
reported in (2002) 35 KVN 172, dismissed the writ petition.

5. We have considered the submissions made by the learned counsel for
the parties.
6. In the case of Gaurav Agro Plast Private Limited v. Assistant

Commissioner of Sales Tax (supra) it was held that PVC Pipe used in the
pumping set cannot be held to be a spare part, but an essential part of the set. .
This view has been upheld by the Division Bench of this Court by dismissing
the LPA and thereafter this point has again been considered and the view
taken in Gaurav Agro Plast has been affirmed in the case of Kothari Sales v.
Commissioner of Commercial Tax MP (2008) 12 STJ 750 (MP). Thus
once a finding is recorded that PVC Pipe is an essential part of the pumping
set, it cannot be said to be an accessory of pumping set. In the circumstances,
‘we find no ground to take a different view than the view, which has been
taken by the learned Single Judge on the basis of the judgment passed by this
Court in the case of Gaurav Agro Plast Private Limited v. Assistant
Commissioner of Sales Tax (supra) upheld by the Division Bench and also
in Kothari Sales v. Commissioner of Commercial Tax MP (supra).

7. As aresult, the writ appeal fails and is hereby dismissed.

Appeal dismissed.

LL.R. [2015] M.P., 601
WRIT PETITION
Before Mr. Justice N.K. Mody
W.P.No. 9989/2013 (Jabalpur) decided on 10 June, 2013

GEND SINGH . ... Petitioner
Vs. ; )
~ STATE OF M.P. : ... Respondent

Service Law - Transfer - Petitioners joined the services in Forest
Department and were promoted as Range Officers and they have been
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transferred in Working Plan Unit - Held - Aspect of physical fitness of
each of the petitioner has also not been examined by the respondent
State while issuing the order of transfer - Since the word "retire shortly"
has not been explained in the order passed in the earlier round of
litigation by this Court and as per the earlier policy the cut off age was
48 years, therefore this Court is of the view that keeping in view the
age of retirement is 60 years it will be appropriate to fix the cut off age
of 58 years - Petition allowed. (Paras 1and 7)

dar 3fer — weyrraerr — aifaat 2 99 faEnr & sfAR TEer e
VS e @ Wy ¥ weiee gy v o o weer g ¥
RIATala fFar &t — aififafRa — yweff g 4 e satw o
XA WY UAT 9 A aRE mwar 3 gy &1 W wdeor 7€ v —
qf ~arey F qeed @ ydadf uww F kg sy ¥ v wfg dar
i aY aren 78 @ 2 @ik (dw Ny & agar sred @) arg 48
g off Fufed =marew &1 3w gficwior @ 1% Pfa g 60 af &t
gfeTa vad g, vied @Y g 58 9% fiiea &< sfua s — arfaer
LRS! -

Cases referred :
2011 (2) MPLJ 134, (1991) 4 SCC 333.

. N.S. Ruprah, D.K. Tripathi, P.S. Chaturvedi, Anshuman Singh and
Shailesh Tiwari, for the petitioner.

Piyush Dharmadhikari, for the respondent/State.
ORDER

N.K. Moby, J. :- This order shall also govern disposal of W.P. Nos.
9984/2013, 9990/2013, 10011/2013, 10012/2013, 10014/2013, 10015/
2013, 10030/2013, 10033/2013, 10039/2013 and 10082/2013 as the
question involved in all the petitions are indentical in nature and in all the
petitions repondents are also one and the same and also prayer in all the

- petitions are for quashment of order dated 28-05-2013 whereby petitioners
have been transferred from Forest Division to Working Plan Unit at different
different places. In all the petitions it is alleged that the petitioners joined the
services in Forest Department and were promoted as Range Officers and by
tae impugned order they have been transferred in Working Plan Unit.

2. . Undisputed facts in all the cases are that the respondent State took a
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policy decision in the year 2001 for posting of the Forest Ranger in Working
Plan Unit. In the said policy, exemption was made available to the Forest
Ranger in certain circumstances, however, the policy was amended in the
year 2003, and thereafter the amended portion was withdrawn subsequently
in the year 2005. Again new policy was made on 25-3-2011, superseding the
ecarlier policies and the exemption from posting in theWorking Plan was
completely removed and withdrawn which was again reinserted by amendment
dated 12.12.2011. Earlier also Forest Range Officers were transferred vide
order dated 03.01.2013 in Working Plan Unit and the petitioners approached
this Court by filing various writ petitions wherein the validity of the transfer
order dated 03.01.2013 was challenged. This Court in W.P. No. 290/2013
passed a detailed order of which the relevant part is as under:- °

"9.  Learned counsel for the petitioner had placed reliance
in the case of State of Madhya Pradesh and others Vs.
Suresh Kumar Upadhyaya [2011(2) MPLJ 134]. However,
since the question considered in the said case was only the
prospective or retrospective nature of amendment made in
the policy, petitioner is not going to be benefited by the decision
of this Court in the aforesaid case. Learned Government
Advocate has heavily placed reliance in the case of Vinod
Gurudas Raikar Vs. National Insurance Co. Ltd. and
others [(1991) 4 SCC 333] and has contended that in view
of the law laid down by the Apex Court, a right accrued under |
the earlier policy will not become a right accrued in fact unless
the same is conferred. There is a difference between a right
existing in the earlier policy and by virtue of repeal of the said
policy, it cannot be said that any accrued right has been
withdrawn. With great respect to the law laid down by the
Apex Court, it is to be held that the respondents themselves
could not demonstrate by placing any material on record to
show that no exemption whosoever was granted to the
petitioner even under the deemed clause as per the prevalent
policy at the relevant time. If the petitioner was not one who
was in the zone of consideration for posting in the working
plan at the time when the previous policy was in vogue but
was not posted in working plan at that time only because of
exemption provided in the said policy, the right was deemed
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to be conferred on him. This fact was required to be pleaded
specifically with the reasons by the respondents as they have
all the records in their possession. Otherwise it has to be held
that the petitioner was not posted in the working plan under
the previous policy because of the exemption granted to those
Forest Rangers who have crossed the age of 48 years.

10.  Now the difficulty which the respondents have pointed
out in posting the officers in the working plan is required to be
looked into. It is contended by the respondents in their return
that 16 centres of working plan have been established with at
least 5 Forest Rangers in each centre and out of 80 Forest .
Rangers to'be posted in the said working plan only 25 have
been posted as all others are not willing to accept the posting
in the working plan. The respondents are in fact required to
examine and scrutiny the case of every Forest Ranger and if
the Forest Rangers so promoted were earlier not posted in the
working plan only because of crossing the age of 48 years, in
view of the specific provisions of exemption made in the
previous policy, they are not required to be posted now in the
working plan. However, there may be others available who
could be posted in working plan and, accordingly, after scrutiny
of the cases of each and every Forest Rangers in this respect,
the order of posting could be issued by the respondents.

1. In view of the discussions made herein above and
keeping in view that this Court while entertaining the writ
petitions has granted an interim stay against the order dated
03.01.2013, which has remained in operation till now, it would
be appropriate to direct the respondents to re-screen the cases
of each and every petitioner in all these writ petitions for the
puposes of posting the said officers in working plan, and while
doing so, the respondents will keep in mind the observations
made herein above as also will strictly follow the policy made
by the State Government. If it is found that the petitioner was
not exempted from posting in working plan in terms of the
then prevalent policy, till the date of its amendment and
withdrawal of the said exemption from the previous policy, the
respondents would be free to post the petitioner in the working
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plan. This order will not come in their way to post the petitioner
in such circumstances in the working plan, as per the new
policy. This exercise be completed within a period of two
months from the date of order. However, since the order dated
03.01.2013 was not implemented in respect of petitioner, the
same will not be implemented and a fresh order of posting
would be issued in respect of petitioner, in case it is found that
he is not entitled to grant of exemption in posting in the working
plan. As has been observed herein above, those who are going
to retire shortly, will not be posted in the working plan. In
cases of such persons who are to retire shortly, the order dated
03.01.2013 would stand quashed in so far as such persons
are concerned in'respect of their posting in the working plan

12. . The petition and all other analogous petitions stand dlsposed
of accordingly, however, there shall be no order as to costs."

3. In compliance of order passed by this Court again the order was passed
on 28:05.2013 by the respondents, whereby the petitioners who are working as
Forest Rangers have been transferred in Working Plan Unit which is under
challenge in the present petitions. Learned counsel for the petitioners submits that
the impugned order, whereby the petitionershave been transferred is illegal and
not in compliance of the order passed by this Court. It is submitted that this Court
directed the respondents to re-screen the cases of the petitioners regarding the
posting in the Working Plan Unit but the respondents malafidely issued the
"impugned order without comsidering each of the cases individually and also did
not take into consideratton the physical fitness of each of the petitioner. Learned
counsel further submits that petitioners are at the verge of retirement and at this
stage if the petitioners are being transferred, then no useful prupose will serve. It
is submitted that petitions be allowed and the impugned order, whereby the
petitioners have been transferred in Working Plan Unit be quashed.

4. Learned counsel for the respondent State submits that 16 centres of
Working Plan have been established and at least 5 Forest Rangers are required in
each centre for which 80 Forest Rangers are to be posted in the said Working
Plan and it is only 25 Forest Rangers which have been posting as all others are not
willing to accept the posting in the Working Plan. Learned counsel further submits
_ that the transfer order is issued strictly in compliance of the order passed by this
Court. Learned counsel submits that the petitions filed by the petitioner is without
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any substance and deserves to be dismissed.

5. Full particulars of each of the petitions are as under:-

S. W.PNo. Name of Date of Date of Date of Date of
No. Petitioner Birth Joining Promotion Retirement

I. 9984/13 Dilip Chand Tembhare 15.02.54 03.01.74 06.01.07 28.02.14

2. 9989/13 Gend Singh Salyam  28.06.55 26.11.74 13.12.04 30.06.15

3. 9990/13 Achhelal Verma 11.07.55 06.05.74 06.01.07 31.07.15

4. 10011/13 Onkar Prasad Tripathi 01.07.55 06.11.74 17.07.87 31.07.15

5. 10012713 D.S. Parmar 1955 1975 1989 . 2015

6. 10014/13 SXK. Gautam 1954 06.11.74 28.03.98 31.01.14
7. 10015/13 Bhoopa?Singh - 30.06.59 17.02.78 1979 . 2019

8. 10030/13 Vivek Kumar Saxena 1954 1978 28.03.98 31.05.14

9. 10033/13 AR. Maravi 08.02.55 26.02.75 28.03.98 28.02.15

10. 10039/13 Tarachand Dubey 15.03.54 15.11.73 28.03.98 31.03.14

1. 10082/13 Radheshyam Nagraj 1954 11.01.78 01.07.87 31.05.14

6. Undisputedly as per the earlier policies which were enforce the cut off
age for exemption in posting in Working Plan Units to the Forest Rangers was
48 years. As per the policy in existence there is no claim of exemption on
account of age. While deciding the writ petitions in earlier round of litigation,
this Court has observed that the candidates who are going to retire shortly will
not be posted in the Working Plan. It was further observed that in cases of
such persons who are to retire shortly the order dated 03.01.2013 would
stand quashed in respect of their posting in the Working Plan, The word "retire
shortly” was not explained by this Court in the order dated 13.05.2013,
however, it was made clear by this Court that respondent shall re-screen the
cases of each and every Forest Ranger in all the writ petitions for the purpose
of posting of the said officers in Working Plan Unit. It was also made clear
that while doing so, the respondent State will keep in mind the observations
made in the order and shall strictly follow the policy made by the State
Government ifit is found that petitioner was not exempted from posting in
Working Plan Unit in terms of the then prevalent policy.

7. From perusal of the impugned order dated 28.05.2013 it appears that
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the case of each and every petitioner has not been re-screened. It is true that
in the earlier order passed by this Court the word "retire shortly" has not béen
explained. At the same time, it is also not clear and also not explained by the
respondents that what was the object in earlier policy to fix the cut off age as
48 years for posting of Rangers in Working Plan Unit. In absence of any
explanation on bahalf of respondent State, it appears that the cut off age of
48 years must be relating to the physical fitness of the employee concern as
the job in Working Plan Unit is a field work. It appears that the number of
petitioners are going to retire within a period of one Year. Aspect of physical
fitness of each of the petitioner has also not been examined by the respondent
State while issuing the order of transfer, Since the word "retire shortly" has
not béen explained in the order passed in the earlier round of litigation by this
Court and as per the earlier policy the cut off age was 48 years, therefore this
Court is of the view that keeping in view the age of retirement is 60 years it
will be appropriate to fix the cut off age as 58 years. -

8. In the facts and circumstances of the case, the petitions filed by the
petitioner is allowed and the impugned order, whereby the petitioners have
been transferred is quashed with a direction to the respondents to issue a
fresh individual transfer order keeping in view the age in which consideration
should be that the Forest Ranger must be having a tenure of at least two years
to serve in Working Plan Unit and also after getting examine the physical
fitness of each of the petitioners.

- 9. With the aforesaid, the petitions filed by the petitioner stands disposed of.

No order as to costs. Copy of the order be placed in all the connected cases.
- " Petition allowed,

L.L.R. [2015] M.P., 607
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 14685/2013 (Jabalpur) decided on 3 September, 2013

DILEEP SINGH ... Petitioner
Vs.
SMT. BHARTIMEHAR ..- Respondent

Hindu Marriage Act (25 of 1955), Section 24 - Interim alimony
and maintenance - If the husband is healthy and abled body person
then he could not escape from his liability to pay interim alimony or
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the maintenance to his wife on account of not having any source of
income or less income. (Para4)

fe=g faqrz Ffafags (1955 @1 25) — GIeT 24 — FTRT Frarfs ag
v gevor-giger — Afg ufy wWRey v wew R o7 |fdd § a ara er
PIE ET o AT o IS §19 B AER W 9% I o aaRky Prafe
Y AT AN YW BT B fieq @ ) 99 wFar|

Umesh Trivedi, for the petitione_r. _
(Supplied: Paragraph numbers)
‘ ORDER
UC MAHES.H\VARI, J. :- Heis heard on the question of admission.

2. The petitioner husband has filed this petition under Article 227 of the
Constitution of India being aggrieved by the order dated 19.6.2013 passed
by the Principal Judge, Family Court, Bhopal in Regular Civil Suit No. 196-
A/2013 whereby in a proceeding of the petitioner filed under Section 9 of the
Hindu Marriage Act (in short the Act) the applicaiton of the respondent filed
under Section 24 of the Act, the petitioner has been directed to pay her Rs.
2,000/~ per month as interim alimony, till disposal of the suit and Rs. 8,000/-
as litigation expenses. .

3. . Having heard counsel at length keeping in view the arguments advanced

by the counsel for the petitioner, I have carefully gone through the impugned

order along with the averments of the petition and other papers placed on
record. It is undisputed fact from the impugned application of the petitioner
filed in the Trial Court under Section 9 of the Act that the respondent is a
married wife and on account of some matrimonial dispute they are residing
separately at different places at Bhopal. The respondent is residing with her
parental family.

4. After perusing the impugned order, I have found that taking into
consideration all the circumstances, stated by the respondent as well as by the
petitioner in their respective applications under Section 24 of the Act and its
reply, the impugned order has been passed whereby the petitioner was directed
to pay the aofresaid sum to the respondent. In the available circumstances,
such approach of the Trial Court does not appear to be contrary to any law
under the procedure although such order has been challenged before me, by
the petitioner's counsel saying that the impugned proceeding being filed under

v
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Section 9 of the Act for restitution of the conjugal rights by the husband no
such direction to give interim alimony could be passed against the petitioner
as he is ready to keep the respondent with him. He also argued that the
petitioner being a labourer is not having that much income out of which he
may pay amount of Rs. 2,000/~ per month to the respondent as interim alimony
till disposal of the suit but the argument as advanced by the learned counsel
for the petitioner on both the question has not appealed me. I am of the
considered view that till deciding the aforesaid principle case, as per the spirit
of Section 24 of the Act, the husband like petitioner, the spouse of the
respondent is duty bound to pay her the interim alimony for her maintenance
by which she may fulfill her regular necessities like food and other things so in

*such premises the first argument of the counsel is hereby failed. So far as
_another argument is concerned, it is settled proposition of law that if the husband -
is healthy and abled body person then he could not escape from his liability to
pay interim alimony or the maintenance to his wife on account of not having
any source of income or less income. So argument of counsel on this question
also is hereby failed. Besides this no other question is argued beforé me by
the cousel.

5. In view of the aforesaid discussion, I do not find any illegality,
irregularity, perversity or anything against the propriety of law inthe impugned
order which requires any interference in the superintendent jurisdiction of this
Court vested under Article 227 of the Consitution of India.

6. Consequently, this petition being devoid of merits deserves to be and
is hereby dismissed at the stage of motion hearing.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice U.C. Maheshwari -
W.P. No. 7501/2012 (Jabalpur) decided on 5 September, 2013

BRIJESH VISHWAKARMA ... Petitioner
Vs. ' K
SMT. LAXMI VISHWAKARMA ... Respondent

Hindu Marriage Act (25 of 1955), Section 24 Interim alimony
and litigation cost - Interim alimony @ Rs. 1000/- per month for
respondent and school going son - Challenge is made on the ground
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that the wife is living seperately without any sufficient cause although
the petitioner is ready to keep her - She is also Samvida Shala
Shikshika-I and competent to maintain herself - Held - Even if the
respondent is excluded to get interim alimony, petitioner is bound to
pay the award amount for the welfare of school going boy despite the
fact that she is also getting Rs. 1000/~ per month awarded by Magistrate
u/s 125 of Cr.P.C. - Petition dismissed. (Para 10)

feg, faars s (1955 ®71 25), arer 24 — TR FalE @ v
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N.K. Mishra, for the petitioner.
None for the respondent.

(Supplied: Paragraph numbers)
ORDER
U.C. MARESHWARI, J. :- Heard on the question of admission.

2. As no one is appeared on behalf of the respondent in response of
show cause notice. Hence, notice of this admission is not required to the
respondent and the same is hereby dispensed with.

3. At the request of the petitioner's counsel the petition is taken up for
final hearing.

4. The petitioner-applicant-husband has filed this petition under Article
227 of the Constitution of India being aggrieved by the order dated 9.2.2012
passed 1st Additional district Judge, Seoni in C. S. No.60-A/11, whereby
allowing the application of the respondent filed under Section 24 of Hindu

s
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Marriage Act (In short “the Act™), the petitioner has been directed to pay her
Rs.1,000/- p. m. as interim alimony for herself and minor son residing with
her so also Rs.3,000/- as litigation expenses.

5. The petitioner's counsel after taking me through the averments of the
petition as well as papers placed on record and the impugned order argued
that the petitioner is ready and willing to bring and keep the respondent along
with son with him but she is not ready to come and reside with the petitioner
that is why the petitioner has filed the impugned petition before the trial Court
under Section 9 of the Act for restitution of conjugal rights. So firstly, in such
a situation when the respondent herself'is residing on her own choice separately
from the petitioner without any sufficient cause, then neither she is entitled to

- get any interim alimony nor the petitioner is bound to pay the same. In

continuation he said that besides the abaove (sic: above) the respondent is
working as'Samvida Shala Shiksha (sic:Shikshak)-I in some Government
School from where she is getting the salary of Rs.17,500/- p. m., accordingly
she is competent to maintain herself as well as aforesaid minor son. So, in
such premises also the impugned order is not sustainable and prayed to
dismissed (sic: dismiss) the application of the respondent and set aside the
impugned order by admittinig and allowing the petition.

6. No one is appeared on behalf of the respondent to assist the Court to
adjudicate this matter or to defend the case, as stated above.

7. Having heard the petitioner's counsel keeping in view his arguments, I
have carefully gone through the papers placed on record along with the
impugned order.

8. Undisputedly, the petitioner and respondent got married long before
and out of such wedlock they have been blessed with son, who is of the age
of near about seven years residing with the respondent. As per pleadings of
the parties due to their matrimonial dispute and differences they are residing .
separately and unless the disputed question is adjudicated by the trial Court
in the available circumstances, it could not be said that respondent is residing
separately from the petitioner on his own choice without any sufficient cause
because both the parties have made different allegation against each other in
the impugned proceeding. So, mere filing the petition under Section 9 of the
Act for restitution of conjugal rights is not sufficient ground to allow the prayer
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of the petitioner. So, the arguments advanced by the counsel in this regard is
hereby failed.

9. So far other question is concerned, the trial Court has stated in the
impugned order that the respondent although working as a Samvida Shala Shikshak-
Iand got the salary of Rs.4,500/- p. m. but the direction to pay Rs.1,000/- p.m.
was given not taking into consideration the nece551ty and requirement of the
respondent but also looking to the necessity and requirement of their minor son
for the purpose of his education and other expenses. The father is duty bound to
maintain his son and for any reason if such minor son is residing with his mother
then father is bound to pay expenses to his mother to look after him.

10. 1 am also apprised that the petitioner is giving Rs.] ,000/- p. m. to the
respondent regularly in compliance of some order passed by the Judicial
Magistrate in a proceeding of Section 125 of Cr. P. C. If such submission is
treated to be true even then a seven years school going boy requires the
expenses of more than Rs.2,000/- p. m. and his affairs could not be managed
inRs.1,000/- or 2,000/- p. m. So, in such premises for the shake (sic:sake) of
argument if the respondent is excluded to get interim alimony even then in
view of necessity of minor son- school going boy petitioner is bound to pay
such sum to the respondent for the welfare of his child. Thus, even after taking
into consideration the order of the Magistrate passed under Section 125 of
Cr. P. C. directing the petitioner to pay Rs.1,000/- p. m. for his son to the
respondent the impugned order directing the petitioner to pay Rs.1,000/- p.
m. does not require any interference at this stage.

11.  Inview of aforesaid discussion, I have not found any perversity,
illegality, irregularity or anything against the propriety of law in the impugned
order requiring any interference. Resultantly, this petition being devoid of any
merit deserves to be and is hereby dismissed. However, considering oral prayer
of the petitioner's counsel and the available circumstances the trial Court is
directed to take an endeavor to expedite the hearing of the impugned case
and conclude the same before summer vacation of 2014.

12. There shall be no order as to costs.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P.No. 17256/2012 (Jabalpur) decided on 26 September, 2013

BRIJBIHARI ...Petitioner
Vs.
STATE OF M.P. ...Respondent

Service Law - Participation in the counselling for appointment
to the post of Samvida Shala Shikshak Grade IT - Applying the principle
of neutralizing the error and rounding off, the petitioner gets 90 marks
which makes him eligible for selection to the post of Samvida Shala

"Shikshak Grade II - Directed to permit the petitioner to participate in
the counselling for appomtment to the post of Samvida Shala Shikshak
GradeII. (Paras 1,11 & 12)

dar Afr — wfder war fas 111 @ 7s R i @q
FeAfdT ¥ gewrT — AR o1 Rifufaser sty qoiffea &9 &1 R
A ®Xd gY Al B 90 IE yrw B & W 9w «fewr wen fhae
eIl B UT W 947 ¥ I I & — W1 wren Rias IS-10 @ U
w Prfi 3 sefufdT ¥ e @ Al ot egalr 3% @ fag
frRfam fear

Rohit Sohgaura, for the petitioner.
Piyush Jain, for the State/respondent No. 1.
Aditya Khandekar, for the respondent No.2.

(Supplied: Paragraph numbers)
ORDER
SANJAY,Y ADAV, J. :- Heard.

1. Being denied to enter in the arena for appointment to the post of
Samvida Shala Shikshak Grade-II being declared ineligible in the eligibility
test 2011, as unable to score 90 marks, the minimum marks to be eligible,
and instead awarded 89.44 marks, the petitioner has filed this petition seeking
re-totaling of the marks.

2. It being not in dispute that the M.P. Professional Exammatlon Board
(VYAPAM for short) in pursuance to advertisement dated 28.9.2011
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conducted eligibility test for 22,000 posts of Samvida Shala Shikshak Grade-
IT. The examination was conducted in accordance with the Rules of Examination
2011 known as Madhya Pradesh Shashan, Panchayat Avam Gramin Vikas
Vibhag Tatha Madhya Pradesh, Nagriya Prashasan Avam Vikas Vibhag Ke
Antargat Samvida Shala Shiksha (sic:Shikshak) Grade-2 Ke Liye Patrata
Pariksha 2011, Pariksha Sanchalan Avam Bharti Niyam (referred to as Niyam).

3. Chapter I, Clause 16 of the Niyam provides for scheme of examination
inthe following terms :

e aver REd Avii—2 urar o 2011 3g TET A
(Scheme of Exam): .

1. trﬁmqﬂm%gmﬁzﬁrwmﬁ@mmﬁm
2:30 €< BT | '

2. qeS U 1 31F BT 811 | FONTAS Heais=T T&) ghm|
5. U wdEr & Wiy gfimedm MCQ — (Multiple

Choice Questions) ¥R & 81, foa 9R faeey & ik &
frrea =& s |

.4, Tde B Wee vd fawgewg (Structure and Content)
R gl

| fvaesg g B EE| B AF
() | g1 e & e 30 MCQ 30 Marks

(Child Development &
Pedagogy) :

(ii) | “mw—1 (Language-I) 30 MCQ 30 Marks
(fe==Y, ofushl, dvpa o

34 A | B v |
(Any one language from

Hindi, English] Sanskrit
or Urdu — Compulsory

(iii)| wrar—2 (Language-II) 30 MCQ 30 Marks
fe=dl, ofg=i, wema ar
35 4 |4 B UP 9T
(Any one language from
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Hindi, English] Sanskrit
or Urdu — Compulsory
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@)

(31 P (Mathematics)
whw Rae @ fag -
(For Mathematics Teacher)

(@) fas= (Science)
fammr R @ fog
(For Science Teacher)

() amTfae g
(Social Science)

wrAIfaE fasm e & g
(For Social Science Teacher)

60 MCQ

60 MCQ

-60 MCQ

60 Marks

60 Marks

60 Marks

(%) T Wt f=d, U, R
o 9 A | HF TS A
(Any one language from
Hindi, English] Sanskrit

or Urdu— Compulsory -

77 fiers & fag

(For Language Teacher)

60 MCQ

60 Marks

615

4. Thus, though the structure and content of the examination is segregated
in four Sections, of three compulsory and one inter se optional; however as
per scheme, there is single question paper carrying 150 multlplc choice
questions carrying one mark for correct answer.

5. Clause 2.13, Chapter 2 of the Niyam provides for cancellation of
wrong question and award of marks for it. The clause stipulates :-

feqel wew, wHET Fruda<er vd Teer § faar T e

"213

TleT BRI Hed §RT FAvy sl @ weHus © WSS U BT IRIaTl
Ry oiret ¥ | v faems g R uea @ Ffeaef aw e W sw
T BT g a¢ oy o € | REfeiag srel 9 v R g

W HHY -
yw PR uog®d | 918} @ 8l

1.

2.

T B G T 8 |
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3, IER B W A A T eyl # o @ A Roe 9 2t
4, 31g # fRAdey W =i

5. ofe we-ve % e uee & oidell wd fa=dy argare # R
&1 51 oror 3! @ A—iv aref Rroer of ok w8 o oft
FR WK 1 ¥el &7 |

6. DY 3 57 IR g% B e 98 SoR und 7 & W US
3 it Rped el & |

7. =1 g v, Ry A fades gy sRe wws Wl

T = fwy favive wfify g7 o 1 e sgaR O
faed U Y wet @ foig o oY 59 veR-ua 3 O g il it
& HFUTT ¥ AUSe 3D WS Bl & | I 81 S P vy 1w weAt
EIRGRET R SR

IR ey afe fadi 200 T @ yed um A 2 g fane
fry Wi & SIR Heaids @ 1 af anRif 198 WY I 90 3 UIwT BT
8, Y 9@ siel B or FrrgerR 20, Rt qufe § uRads @ forg
0.5 mmmmaﬁwamosﬁmmaﬁsﬁﬁmm|

90 x200 = 90-91 rounded off to 91-00
(200—-2)
Are—t o B T TS dF LT 3G fRar R

6. Thus, clause 2.13 of Chapter 2 of the Niyam provides for that in case
of wrong question by neutralizing, the fraction can be rounded off to two
digits, meaning thereby if the fraction is 0.5 or above it can be rounded off to
1. Another aspect which is borne out from the example given in Clause 2.13 is
that it is the sum total of entire question which is taken into consideration while
neutralizing the wrong question,

7. The petitioner appeared in the eligibility test 2011 in Mathematics and
was given Set B. The result was declared on 06.8.2012 whereon he came to
know that 11 questions out of 150 questions were declared invalid. On further
enquiries made by him it was informed that only 83 questions were correctly
answered; therefore, was declared ineligible. On obtaining the mark sheet,
petitioner found having obtained 89-44 marks. On an application under Right
to Information Act, 2005, the petitioner was given the following details:
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wre| @ | o | P | W S | PR v B

v | SR | W | durdis | gaS ® O

CEKGRYNIET
3 30 |15 |03 15.00 1667
g 3 |17 |- 17.00 17.00
| 2 |20 |- 20.00 20.00
T 60 | 31 |08 31.00 35.77
HA YT P~ | 89.44

8. - The controversy thus is as to whether the neutralization of error is

section wise or from the total questions. And if section wise, the principle of
rounding of can be ignored.

9. Plain reading of clause 2.13 of chapter indicates that it is total question
which is to be taken into consideration while neutralizing the error of question
and to round off by two digits. When assessed by said formula the break up,
in the case at hand comes to :

83 x 150 =89.56  -rounded offto 90
(150-11)

10.  Evenifthe marks are taken section wise then with the rounding off the
sum total comes to 90 :

Section| Total | Correct | Cancelled | Correct | Neutralizing | Round
Question| Answer| Questions | Answer | theError | Off

A 30 15 03 | 15.00 16-67 17.00

B |30 |17 - 17.00 | 17.00 17.00

C 30 20 - 20.00 20.00 20.00

D 60 31 08 ,31.00 35.77 ¢, 36.00

80.44 90.00

11.  Thus, either way, applying the principle of neutralizing the error and
rounding off, the petitioner gets 90 which makes him eligible for selection to
the post of Samvida Shala Shikshak Grade-ILI.
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12.  Inview whereof, the petition is allowed, the respondents are directed
to permit the petitioner to participate in the counselling for appointment to the
post of Samvida Shala Shikshak Grade-I1. No costs.

Certified copy by tomorrow.
Petition allowed.
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WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 6583/2012 (Jabalpur) decided on 5 December, 2013

AMEEN KUMAR CHATARJEE ... Petitioner
Vs. | |
WEST CENTRALRAILWAY & ors. ... Respondents

Service Law - Departmental Enquiry - Acquittal in criminal
case - An acquittal in criminal proceedings does not automatically
absolve the employee from charges levelled against him in
departmental enquiry. (Parall)

dar Ry — iy ora — srerfrs gaer 8 Thagfen — sl
FrfaEl ¥ wlEArd 9 vl @ wwe freg femlT wig ¥ @
IR 9§ 98 v I o o 8 wwan)

Cases referred :

(2006) 5 SCC 446, AIR 2004 SC 4144, AIR 2005 SC 1406, (1997)
2 5CC 699, (2008) 1 SCC 650, (1981) 2 SCC 714, AIR 1992 SC 1981,
AIR 2007 SC 199, AIR 2008 SC 732.

Anoop Nair, for the petitioner.
N.S. Ruprah, for the respondents no. 1 to 3.

(Supplied : Paragraph numbers)
ORDER

SANJAY YADAV, J. :- With consent of learned counsel for the parties,
petition is heard finally.

2. Quashment of charge-sheet dated 27.3.2012 is being sought.

*
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'.3. Vide impugned charge-sheet the petitioner, 2 Constable, Railway
Protection Force, has been charged of dereliction of duties in asmuch that
while on duty on 21.9.2011, in shift 16 to 24 hours (4 PMto 12 PM) at
BeatNo. 1,2-and 3 petitioner entered into an altercation with one outsider
Kriparam son of Ramdas R/o Nehru stadium, Harda and because of use
of force by the petitioner, he succumbed to the injuries, as aresult of the
same an offence vide Crime No.156/2011 under Section 302 of the
Indian Penal Code has been registered and the petitioner was in judicial
custody from 23.9.2011 to 24.3.2012. The said act being misconduct under
Rule 146.2 (1), 146.3(i), 146.4 (i), 146.8 (b) and 147.1 (ii) of the Railway
Protectlon Force Rules, 1987.

4. Solltary ground on Wthh present petltlon is filed is that the
departmental . enquiry on the same set of facts on which the petitioner is
being prosecuted for an offence under Section 302 of the Indian Penal
- Code will prejudice the cause of petitioner, as his defence will get
disclosed in the departmental enquiry and the same will be detrimental to
criminal trial. Reliance is being placed on‘the decision in GM. Tank V.
State of Gujarat and another : (2006) 5 SCC 446.

5. That, there is further development inthe matter in as much-that
during the pendency of present writ petition, the petitioner has been acquitted
of the offence under Section 302 by order dated 31.8.2013 by Additional
Sessions And Special Judge under The Scheduled Castes and The Scheduled
Tribes (Prevention of Atrocities) Act, 1989 brought on record vide
application dated 4.12.2013.

6. Placing reliance on the order of acquittal, it is contended on behalf
of petitioner that having been acquitted, no charge now survives against the
petitioner, as such the charge-sheet on the same set of charges is liable to be
quashed.

7. Respondents on their turn have opposed the relief sought. It is
contended by learned counsel for the respondents that the charges
levelled against the petitioner is for dereliction of duty and violation of
Rules 146.2 (i), 146.3(i), 146.4 (i), 146.8 (b) and 147.1 (ii) of the
Railway Protection Force Rules 1987 which tantamount to misconduct.
It isurged thatsuch act of misconduct led to death of an outsider and
though the petitioner is acquitted of the charge of culpable homicide
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amounting to murder as the prosecution had failed to establish the

charge beyond doubt; the disciplinary action being not in respect of
death but conduct unbecoming of a member of disciplined force , the

charge sheet cannot be quashed even with the acquittal of the petitioner.

Reliance is placed on the decision in State Bank of India and others v.

R.B.Sharma : AIR 2004 SC 4144; Hindustan Petroleum Corporation

Ltd. and others v. Sarvesh Berry : AIR 2005 SC 1406; Depot Manager,

A.P.State Road Transport Corporation v. Mohd. Yousuf Miya and
others : (1997) 2 SCC 699;. Indian Overseas Bank, Annasalai and
another v. P.Ganesan and others : (2008) 1 SCC 650, to bring home

the submission that criminal trial and departmental enquiry can
simultaneously be continued and even with acquittal the departmental
enquiry can be continued and if proved guilty, an employee can be
punished.

8. Considered the respective submissions.

9. Since the petitioner is acquitted of the criminal charge during pendency
of departmental enquiry the decisionreliedon by either of the parties are
not of much assistance.

10. The question is as to whether after acqu1ttal a departmental enqu]ry
on the same set of facts is permissible.

11.  Thelaws onthe issue is settled that an acquittal in criminal proceedings
does not automatically absolve the employee from charges levelled against
him in departmental enquiry.

12.  In Corporation of the City of Nagpur, Civil Lines, Nagpur and
another v. Ramchandra and others : (1981) 2 SCC 714, it has been held -

“6.  ...thefact remains, however, that merely because the
accused is acquitted, the power of the authority concerned to
continue the departmental inquiry is not taken away nor is its
direction in any way fettered."

13.  In Nelson Motis v. Union of India and another : AIR 1992 SC
1981; it has been held -

“5.  So far the first point is concerned, namely whether.
the disciplinary proceeding could have been continued in
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the face of the acquittal of the appellant in the criminal

. case, the plea has no substance whatsoever and does not
merit a detailed consideration. The nature and scope of.a
criminal case are very different from those of a
departmental disciplinary proceeding and an order of
acquittal, therefore, cannot conclude the departmental
proceeding...”

14. - In Suresh Pathrella v. Oriental Bank of Commerce : AIR 2007
SC 199; it has been held -

“I1. ......This Court has taken the view consistently
that acquittal in a criminal case would be no bar for drawing
up a disciplinary proceeding against the delinquent officer.
It is well settled principle of law that the yardstick and

* standard of proof in a criminal case is different from the
disciplinary proceeding. While the standard of proofina
criminal case is a proof beyond all reasonable doubt, the
proof in a departmental proceeding is preponderance of
probabilities.”

- 15, In General Manager; UCO Bank & another v. M. Venurdnganath
:AIR 2008 SC 732,

“There can be no doubt that criminal proceedings and
departmental proceedings operate in different fields. Even

_ though the person may have been acquitted ina criminal trial,
there is no embargo on his being departmentally proceeded
against.”

16.  Inview of the law laid down in the cases of Ramchandra, Nelson
Motis, Suresh Pathrella and M. Venuranganath (supra), merely because
the petitioner has been acquitted in a criminal case, will not absolve from the
departmental enquiry initiated against him. The direction for quashing of
charge sheet is negatived.

17.  Intheresult, petition fails and is dismissed. No costs.

Petition dismissed.
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‘WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 3122/2013 (Jabalpur) decided on 6 December, 2013

NAWAL KISHOR SINGH ... Petitioner
Vs.
S.E.C.L. & ors. ...Respondent

A. Service Law - Charge-Sheet - Misconduct - Non
furnishing of original and certified copy of matriculation certificate -
Whether allegation amounts to misconduct in the light of Clause 26.1
and 26.9 of Certified Standing Order or not, caniot be adjudged at the

‘initial stage. : (Paras 3 and 10)

k2 @91 [y — gty g — Fgarw — FeF Ty B YT VT
garPra ufyr very 78t @1 wrr — <4 ywitg Yoy AR 3 Wvs 26.1
26.9 & ATdld ¥ FARIY ATAR 3T Hife 7 amar & reEr 78, I8 ARG
wH R rataifa d faar |7 |9san

B. Service Law - Competency of authority - Delegation of
power - Charge-sheet issued by the Staff Officer - Being nominated
competent authority the CGM/GM can sub-delegate the powers for
implementing/taking appropriate action including disciplinary action -
Staff officer is competent to issue charge-sheet. (Para 13)

&, dar fer — wifrent @1 wawar — AFT &7 TARIET —
TIH AR FRT ARY—9x o frar = — i e e giiter
& @ T el /shgm, o9 v @ o/ wefaa erfadl w9 @
ford Rrad spomatis srfad e @ wfyeal o Su—gamEaT av
THar € — i AR ART-13 o o @ o wew 2

Cases referred :
(1985) 2 SCC 35, AIR 2012 SC 2250.

K.C. Ghildhiyal, forthe petitioner.
Indira Nair with K. Rohan, for the respondents.

(Supplied: Paragraph numbers)

¥
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ORDER

SANJAY YADAV, J. =~ Heard on1.A. No. 6233/2013 an application
by respondents for vacating the stay order dated 03.4.2013.

2. By order dated 03.4.2013 the respondents are restrained from
proceeding further in pursuance to the charge-sheet dated 17.1.2013.

3. Petitioner, a Senior Storekeeper, clerical Special Grade Regional Store,
Sohagpur Area, Amlai Colliery was served with a charge-sheet on 17.1.2013
being charged for violating Clause 26.1 and clause 26.9 of certified standing
order of the company, as the petitioner despite of repeated reminders had
failed to furnish original and certified copy of matriculation certificate.

4, Petitioner vide this petition besides seeking quashment of charge sheet
dated 17.1.2013, challenges the order dated 08.2.2013; whereby, the Enquiry
~ Officer has been appointed to enquire into the charges. '

5. Challenge to charge sheet is on the ground that the charges levelled
against the petitioner does not tantamount to misconduct even when adjudged
on the touchstone of Clause 26.1 and Clause 26.9 of the Certified Standing
Order and secondly, the charge sheet has been issued by Staff Officer (Mining),
Sohagpur Area, who is not a Competent Authority under the Certified Standing
orders.

6. That by order dated 03.4.2013 it was ordered that till next date of
hearing the respondents were restrained from proceeding further in pursuance
to the charge sheet dated 17.1.2013.

7. The respondents besides filing the return have also filed an application
for vacating the stay order dated 03.4.2013. It is urged that the conduct of
the petitioner of his not submitting the requisite document in proof of his date
of birth recorded in the service record does tantamount to violation of clause
26.1 and clause 26.9 of the certified standing order and since the burden is
on the employer to bring home the charges, the challenge of same in writ
petition at the charge-sheet stage is premature. It is urged that the petition will
get entire opportunity to demolish the charges in the departmental enquiry. As
to the authority of the Staff Officer (Mining) in issuing the charge sheet, it is
contended that he is being delegated with such powers vide office order No.
SECL/GM(S)/Secy/1/04/4066 dated 20.1.2004 to be a Competent Authority
in respect of area establishment for taking appropriate action such as issue of
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charge sheet/ constitution of enquiry committee/Disciplinary action etc. under
the provision of Certified Standing order. It is accordingly urged that the interim
order under these facts deserves to be vacated.

8. Considered the rival submissions.

9. The issue as to whether a particular charge would be a misconduct
when examined on the touchstone of clause 26.1 and Clause 26.9 of the
certified standing order, could be ascertained only after the evidence is led
and not at pre-evidence stage. Even the observation in Rasiklal Vaghajibhai
Patel v. Ahmedabad Municipal Corporation : (1985) 2 SCC 35 by their
lordship was only after the analysis of the evidence on record. It has been
held in The Secretary, Ministry of Defence & Ors. v. Prabash Chandra
Mirdha, : AIR 2012 SC 2250 that :

"11. _Ordmarlly a writ application does not lie against a
charge-sheet or show-cause notice for the reason that it does
not give rise to any cause of action. It does not amount to an
adverse order which affects the right of any party unless the
same has been issued by a person having no jurisdiction/
competence to do so. A writ lies when some right of a party is
infringed. In fact, charge-sheet does not infringe the right of a
party. It is only when a final order imposing the punishment or
otherwise adversely affecting a party is passed, it may havea
grievance and cause of action. Thus, a charge-sheet or show-
cause notice in disciplinary proceedings should not ordinarily
be quashed by the Court. (Vide : State of U.P. v, Brahm
Datt Sharma, AIR 1987 SC 943; Executive Engineer, Bihar
State Housing Board v. Ramesh Kumar Singh & Ors.,

. (1996) 1 SCC 327 : (AIR 1996 SC 691); Ulagappa & Ors.
V. Div.Commr., Mysore & Ors., AIR 2000 SC 3603(2);
Special Director & Anr. v. Mohd. Ghulam Ghouse & Anr,
AIR 2004 SC 1467; and Union of India & Anr. v. Kunishetty
Satyanarayana, AIR 2007 SC 906)."

10.  Adjudged on the principle of law laid down in The Secretary, Ministry
of Defence & Ors. v. Prabash Chandra Mirdha (Supra), in the case at
hand as it s too early to adjudge that the charges levelled against the petitioner
are not in conformity with clause 26.1 and Clause 26.9 of the certified standing



-~

LLR.[2015]M.P. 'N.K. Singh Vs. S.E.CL. 625

order.

11.  .Itisnext contended that the staff officer (Mining) isnota Competent
Authority to issue a charge sheet which vests with the Chief General Manager
/ General Managers of the Areas. It is further contended that the powers so
delegated to these CGM/GM of the Areas cannot further be sub-delegated
as would empower the Staff Officer (Mining) to exercise such powers.
Petitioner has relied on Clause (1) of circular No. SECL : BSP: PER: CGM
P&A);4:30:091] - 1723 dated 4th December 1991 » which deals with
delegation in terms of provision of the certified standin g orders applicable to
South Eastern Coalfield, under Clause 2.3 stipulating therein :

“"In pursuance of Clause 2.3 of Certified Standing Orders
- applicable to South Eastern Coalfields Limited, 'Competent
" Authority for the purpose of these Standing Orders, is to be
nominated by the Chariman/Managing Directors. Accordingly,
the following Officers are nominated as Competent Authority

for the purpose of Certified Standing Orders in respect of
S.E.C.L." :

12. . Astocompetent Authority in respect of Areas of SECL, Clause (1)

provides

"(1) In respect of Areas of SECL, The Chief General
" Managers/General Managers of the Areas. The Sub-Area
Managers/Project Officers and Colliery Managers/

. Departmental Heads will be the Competent Authority to
exercise the powers, sub-delegated to them by the CGM/CM
for implementationftaking appropriate action, such as, issnal
of charge-sheets/constitution of enquiry committee/disciplinary
action etc. under the provisions of Certified Standing orders.

However, the power to take the final disciplinary action, will
be uested with the CGM/GM." :

13 Careful reading of Clause (1) would reveal that it is in two parts. The
first part states about the Authority who has been nominated as Competent
Authority to sub-delegate the powers for implementation/taking appropriate

-action, such as, issuance of charge sheets/constitution of enquiry committed /

disciplinary action etc. under the provisions of certified standing orders. In
other words, being nominated as Competent Authority it is within the powers
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of the CGM/GM to sub-delegate the powers, which in the case at hand is
being done by the office order No. SECL/GM(S)SECY. 1/04/4066 dated
20.1.2004 by the General Manager, Sohagpur Area. In view whereof the
challenge as to the competency of the Staff Officer (Mining) evaporates in
thin air.

14.  Having thus considered, since no prima facie case is made out, the
stay order dated 3.4.2013 deserves to be and is hereby vacated.

15. L.A.No.6233/2013 isallowed in above terms.
16.  List the matter in due course.
Certified copy as per rule.
| Order accardingl:]z
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WRIT PETITION
Before Mr. Justice Shantanu Kemkar & Mr. Justice Mool Chand Garg
W.P. No. 25/2014 (Indore) decided on 11 February, 2014

MD. VAKIL , ...Petitioner
Vs. '
STATE OF M.P. & ors. ...Respondents

National Security Act (65 of 1980), Section 3(2) - Detenu already
in custody - Held - Detention order can validly be passed and confirmed
by the concerned authority only after recording satisfaction that they are
aware of the fact that detenu is already in custody and on the basis of
reliable material they have reason to believe that there is possibility that
in case the detenu is released he would in all probabilities indulge in

prejudicial activities - Since there is not a slightest indication in the

impugned orders that the authorities were aware of the fact that the detenu
is already in custody - Impugned orders are quashed. (Paras 4 & 5)

wly gvar aferfaT (1960 P 65). €I 3 (z) — a5t ggad &
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Cases referred :

AIR 1982 SC 1023, AIR 1982 SC 1543, AIR 1964 SC 334, (1990)
3 8CC 309, (1989) 4 SCC 418, AIR 1990 SC 1196, AIR 1991 SC 1640
(1992) 1 SCC 1, JT 1994 (1) SC 350, 2012 (3) MPLJ 663.

Sanjay Sharma, for the petitioner.
Mini Ravindran, Dy. G.A. for the respondents.

ORDER

The. Order of the Court was delivered by :
SHANTANU KEMKAR, J. :- By filing this petition under Article 226/227 of the
Constitution of India, the petitioner has challenged his detention order dated
26.09.2013 (Annexure P/1) passed by District Magistrate, Ratlam exercising.
his powers under Section 3 (2) of the National Security Act, 1980 (for short,
the Act) as also the order dated 28.11.2013 (Annexure P/2) passed by the
State Government by which the order of detention passed by the District
Magistrate, Ratlam has been confirmed.

2. The District Magistrate, Ratlam passed the impugned order dated
26.09.2013 (Annexure P/1) directing detention of the petitioner. As per the
said order, the District Magistrate was satisfied that with a view to prevent
the petitioner from acting in a manner prejudicial to the maintenance of public
order, it is necessary to detain him under Section 3 (2) of the Act.

3. During the course of the arguments, the only contention raised by
learned counsel for the petitioner is that in view of the law laid down by the
Supreme Court in the case of Vijay Kumar v. State of J & K (AIR 1982 SC
1023), Merugu Satyanarayana v. State of Andhra Pradesh (AIR 1982
SC 1543) as also in the case of Rameshwar Shaw v. District Magistrate,
Burdwan, (AIR 1964 SC 334), that the preventive detention, which has been
ordered when the petitioner was already in jail and the fact that the detaining
authority has not disclosed awareness of the fact that he is in the knowledge
of the said fact that the petitioner is already in jail and yet for the reasons, the
preventive detention order need to be passed, the order is liable to be quashed.
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"4, ;.- He submits that in the various judgments passed by Supreme Court
including the judgments passed in the case of Sanjay Kumar Agarwal v.
Union of India (1990) 3 SCC 309, N. Meera Rani v. Government of Tamil
Nadu (1989) 4 SCC 418, Dharmendra Suganchand Chelawat v. Union
of India AIR 1990 SC 1196, Kamarunnissa v. Union of India AIR 1991
SC 1640, Abdul Sathar Ibrahim Manik v. Union of India (1992) 1 SCC
1, Veeramani v. State of Tamil Nadu JT 1994 (1) SC 350 and also by a
Division Bench of this Court in Chandan s/o Ramchandra Pagoriya v. State
of MP & another [2012 (3) MPLIJ 663], it is clear that even in case of a
person in custody, a detention order can validly be passed, if the authority
passing the order is aware of the fact that he is actually in custody and if he
has reason to believe on the basis of reliable material that there is a possibility
of his being released on bail and that on being so released, the detenu would
in all probabilities indulge in prejudicial activities and if the authority passes an
order after recording such satisfaction, the same cannot be struck down. But
aé:cordjng to him, in the present case, no such awareness in the mind of detdining
authority has been brought on record and the impugned detention order does
not give the slightest indication that the detaining authority was aware that the
detenu was already in jail and yet on the material placed before him, he was
satisfied that a detention order ought to be passed.

5. Ms. Mini Ravindran did not dispute that the detenu was in jail, when
the detention order was passed. We find that there is not a slightest indication
in the order that the authority passing the order was aware of the fact that the
detenu is already in custody and that he had reason to believe that there isa
possibility of his being released on bail and that on being so released, the
detenu would in all probabilities indulge in prejudicial activities.

6. In the circumstances, in view of the law laid down by the Supreme
Court referred to above, the impugned detention order and the subsequent
confirmation order are liable to be and are hereby quashed. The detenu be
released from custody, if he is not required in any other case.

C. ¢. within three days.

Order accordingly.
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‘'WRIT PETITION
Before Mr. Justice Alok Aradhe
W.P. No. 304/2014 (Jabalpur) decided on 11 April, 2014

STATE OF M.P. ...Petitioner
Vs. :
VAYAM TECHNOLOGIES LTD. ...Respondent

A. Arbitration and Conciliation Act (26 of 1996), Section

11 - Named Arbitrator - 1f a party with open eyes, full knowledge and

comprehension of said provision enters into a contract with Govt./

" statutory body containing an arbitration‘clause providing that one of
its Secretaries/Directors would be the arbitrator, cannot subsequently
turn’ around and say that he is not agreeable for settlement of dispute
by named arbitrator. _ (Para 8)

& nga?mﬁav(mgs #T 26), T 11 — TIfYeT
Fegvel — 4 USeR el syal 4 999 Susy @ Wyl _M T g @
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YEEE 3 Wi wartae @ 5 9o wiua/ fresl ¥ ¥ ue wewer g,
UeaedId UATHY UE TE BE oAl % 98 PN WeR FRI fErg @
ffrrer 8q wewa =idl |

B.. Arbitration and Conciliation Act (26 of 1996), Sections
13(2), 14(2) - Petition against termination of the mandate of the
Arbitrator by Court u/s 14(2) of the Act on the ground that arbitrator
“cannot be a judge in his own case - Held - Respondent had invoked the
remedy u/s 13(2) of the Act therefore, in the facts of the case, it cannot
be permitted to invoke Section 14(2) of the Act on the grounds
enumerated u/s 12(3) of the Act and has to wait till an award is passed
in view of Sections 13(4) & 13(5) of the Act - Further the respondent
not only approached the named arbitrator but also invoked the
jurisdiction of named arbitrator - Order passed by Court below
‘terminating the mandate of arbitrator on the ground that no one can be
judge of his own cause is set-aside. (Paras 10 & 11)

@ grEEver v gdaw Jffraa (1996 @1 26), anTd 13(2),
14(2) — <A EIRT ARG &) aRT 14(2) 3 Fa9T AR B AT S
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Cases referred :

LAWS (DLH)-2000-9-26, LAWS (DLH)-2007-11-38, LAWS
(DLH)-2011-5-66, LAWS (DLS)-2013-2-35, (1969) 2 SCC 262, (1987)
2 SCC 160, (2001) 1 SCC 182, (2003) 7 SCC 418, (2011) 8 SCC 380,
(2012) 4 SCC 653, (2012) 6 SCC 384, AIR 1957 SC 425, (1974) 3 SCC
459, (2004) 8 SCC 788, (2010) 15 SCC 717, (2013) 3 SCC 1, AIR 1966
SC 828, (1988) 1 SCC 40, (1999) 8 SCC 16, (2008) 1 MPLJ 219, (2009)
8 SCC 520, (2012) 2 SCC 759, (2007) 5 SCC 304,

Naman Nagrath with Sanjeev Mishra, for the petitioner.
Kishore Shrivastava with Naveen Prakash & Anshuman
Shrivastava, for the respondent.

ORDER

ALOK ARADHE, J. :- In this writ petition under Article 227 of the
Constitution of India the petitioner has assailed the validity of the order dated
20.11.2013 by which mandate of the Arbitrator under section 14(2) of the
Arbitration and Conciliation Act, 1996 (hereinafter referred to as the 'Act’)
_has been terminated.

2. Background facts leading to filing of the writ petition, briefly stated,
are that a tender was invited on 17.1.2011 by the Director General of Police
with a view to procure a software solution, namely, Integrated Data
Management System. The respondent submitted its bid, which was accepted,
and a purchase order dated 04.10.2011 was issued by the Assistant Inspector

General of Police on behalf of the Inspector General of Police. Thereafter, an

agreement dated 09.11.2011 was executed between the Governor of Madhya
Pradesh and the respondent. The agreement was signed by the Director
General of Police on behalf of the Governor of Madhya Pradesh and the

-
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respondent. Clause 21 of the Agreement provides that any dispute between
the parties to the agreement shall be referred to the arbitration of Director
General of Police, Madhya Pradesh whose decision thereon shall be final and
binding on the parties. A show cause notice dated 01.3.2013 was issued by
the Assistant Inspector General of Police on behalf of the Director General of
Police to the respondent on the ground that the Software was not found upto
date and the respondent was asked to show cause as to why the contract be
not cancelled and the respondent-firm be not black listed. Thereafter, by an
order dated 24.4.2013 the contract was rescinded by the Director General
of Police and the respondent was black listed for one year.

3. The respondent vide communication dated 01.5.2013 requested the
petitioner to initiate arbitration proceeding. The respondent filed its claim
before the named Arbitrator on 07.5.2013 alongwith an application under
section 17 ofthe Act. The petitioner filed its reply before the Arbitral Tribunal.
The Arbitrator vide order dated 27.5.2013 rejected the application filed by
the petitioner under section 17 of the Act. The respondent thereafter on
10.6.2013 filed an application under section 13(2) of the Act. The Arbitrator -
vide order dated 28.9.2013 rejected the aforesaid application on the ground
that the respondent itself initiated arbitration proceeding wherein it accepted
the Diréctor General of Police as an Arbitrator. Theréafter, the respondent
filed an application under section 14(2) of the Act before the trial Court which
was allowed vide order dated 20.11.2013 and mandate of the arbitrator was
terminated on the ground that a person can not be a Judge in his own case
and there is real likelihood of bias. In the aforesaid factual background the
petitioner has approached this Court. :

4, Learned senior counsel for the petitioner submitted that impugned
order is per se without jurisdiction as the Court has no power to terminate the
mandate of the Arbitrator under section 14(2) of the Act as situation envisaged
under the aforesaid provision had not arisen. It was further submitted that
after rejection of application under section 13(2) of the Act, the application
under section 14(2) of the Act does not lie, as remedy is provided under
section 13(5) of the Act. It was also urged that mandate of the arbitrator was
sought to be terminated on the ground of bias and partiality on the part of
arbitrator. The aforesaid fact was well within the knowledge of the respondent
at the time when the agreement was executed and the respondent itself sought
initiation of arbitration proceeding therefore, it had waived itsright to raise an
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.objection on this ground. In this regard, the attention of this Court has been

invited to sections 4 & 5 of the Act. In support of his submissions learned
senior counsel has placed reliance on the decisions of High Court of Delhi in
Bharat Heavy Electronicals Limited vs. C.N.Garg, LAWS (DLH)-2000-
9-26, Ahluwalia Contracts India Ltd. vs. Housing and Urban
Development Corporation, LAWS (DLH)-2007-11-38, Progressive Career
Academy Pvt. Ltd. vs. Fiit Jee Ltd., LAWS (DLH)-2011-5-66 and Priknit
Retails Ltd. vs. Aneja Agencies, LAWS (DLS)-2013-2-35.

5. On the other hand, learned senior counsel for the respondent while
inviting the attention of this Court to provisions of Sections 11(8)(b), 12(1),
12(2) and 12(3)(a) of the Act submitted that under the scheme of the Act,
emphasis is on appointment of an independent and impartial arbitrator, and a
combined reading of sections 12, 13, 14 & 15 of the Act makes it clear that
these provisions are inter-linked and supplementary to each other. It is further
submitted that nobody can be permitted to be a judge in his own cause and
there is real likelihood of the bias. It is also submitted that the application -
under section 14(2) of the Act is maintainable after rejection of the application
under section 13(2) of the Act as there is no specific bar under the Act and the
misconduct of the arbitrator is not a ground of challenge under section 34 of
the Act. The period of 15 days prescribed in section 14(2) of the Act is
Directory as no consequences have been provided and the principles of waiver
and estoppel do not apply to the facts of the case. Lastly, it was urged that
this Court in exercise of extraordinary jurisdiction under Article 226 of the
Constitution should not interfere and set aside the impugned order as the same
would tantamount to revival of an illegality. In support of aforesaid submissions
reliance has been placed on decisions in the cases of 4.X. Kraipak vs. Union
of India, (1969) 2 SCC 262, State of Karnataka vs. Shri Rameshwar Rice
Mills, (1987) 2 SCC 160, Kumaon Mandal Vikas Nigam vs. Girja Shankar
Pant and others, (2001) 1 SCC 182, Bihar State Mineral Development
Vs. Encon Builders, (2003) 7 SCC 418, P.D.Dinakaran Vs. Judges Enquiry
Committee, (2011) 8 SCC 380, N.X. Bajpai vs. Union of India, (2012) 4
SCC 653, Bipromasz Bipron Trading SA vs. Bharat Electronics Ltd., (2012)
6 SCC 384, Manaklal Advocate vs. Dr.Prem Chand Singhvi, AIR 1957
-SC 425, S. Parthasarthu vs. State of A.P,, (1974) 3 SCC 459, M.P. Special
Police Establishment vs. State of M.P, (2004) 8 SCC 788, V.X.Diwan
and Company vs. Delhi Jal Board, (2010) 15 SCC 717, State of Gujarat
and others vs. Justice R.A.Mehta, (2013) 3 SCC 1, Gade Venkateshwara
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Rao vs. Government of A.P,, AIR 1966 SC 828 Mohammad Swalleh and
others vs. IIlrd Additional District Judge, Meerut, (1988) 1 SCC 40,
Maharaja Chintaman Sarannath vs. State of Bihar and others, (1999) 8
SCC 16 and Nisha Bai vs. State of M.P, (2008) 1 MPLJ 219.

6. I have considered the submissions made on both sides. The Act is
based on United Nations Commission of International Trade Law. The
statement of objects and reasons of the Act states that one of the main object
of the Act is to minimize the supervisory role of the Courts in the arbitral
process. The Act is divided in four parts. Part-I deals with arbitration, whereas
Part-IT deals with enforcement of certain foreign awards, Part-III of the Act
deals with conciliation and Part-IV provides for supplemental provisions. The
relevant provisions for the purpose of case in hand are to be found in Part-1 ~
which contains sections 1 to 43.

7. At this stage, it is appropriate to notice certain provisions of the Act,
relevant for the purpose of controversy involved in the instant writ petition,
namely, Sections 5, 12, 13, 14 and 15, which read as under:- '

#5.  Extent of judicial intervention.- Notwithstanding
anything contained in any other law for the time bieng
(sic:being) in foce (sic.force), in matters, governed by this
Part, no judicial authority shall intervene except where
so provided in thish (sic:this) Part.

12, Grounds for challenge.- (1) When a person is
approached in connection with his possible appoiniement
as an arbitrator,. he shall disclose in writing any
circumstances likely to give rise to justifiable doubts as to
his independence or impartiality.

(2)  Anarbitrator, from the time of his appointment and
throughout the arbitral proceedings, shall, without delay,
disclose to the parties in writing any circumstances referred
to in sub-section (1) unless they have already been informed
of them by him.

(3)  Anarbitrator may be challenged only if~ ~

(a)  circumstances exist that give rise to justifiable
doubts as to his independence or impartiality, or
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(b)  he does not possess the qualifications agreed to by
the parties.

(4) 4 party may challenge an arbitrator appointed by
him, or in whose appointment he has participated, only
for reasons of which he becomes aware after the
appointment has been made.

13. Challenge procedure.-(1) Subject to sub-section
(4), the parties are free to agree on a procedure for
challenging an arbitrator.

(2)  Failing any agreement referred to in sub-section (1),

a party who intends 16 challenge an arbitrator shall, within

fifieen days after becoming aware of the constitution of
the arbitral tribunal or after become aware of any
circumstances referred to in sub-section (3) of section 12,

send a written statement of the reasons for the challenge

to the arbitral tribunal.

3) Unless the arbitrator challenged under sub-section
(2) withdraws from his office or the other party agrees to
the challenge, the arbitral tribunal shall decide on the
challenge.

(4)  If a challenge under any procedure agred
(sic:agreed) upon by the parties or under the procedure
under sub-section (2) is not successful, the arbitral tribunal
continue the arbitral proceedings and make an arbitral
award.

(5)  Where an arbitral award is made under sub-section
(4), the party challenging the arbitrator may make an
application for setting aside such an arbitral award in
accordance with section 34.

(6) Where an arbital (sic:arbitral) award is set aside
on an application made under sub-section (5), the Court
may decide as to whether the arbitrator who is challenged
is entitled to any fees.

14.  Failure or impossibility to act.- (1) The mandate
of an arbitrator shall termiante (sic:terminate) if-
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(a) . he becomes de jure or de facto unable to perform
his functions or for other reasons fails to act withour
(sic:without) undue delay; and

(b)  he withdraws from his office or the parties agree
to the termination of his mandate.

(2) .If a controversy remains concerning any of the
grounds referred to in clause (a) of sub-section (1), a party
may, unless otherwise agreed by the parties, apply to the
Court fo decide on the termination of the mandate.

(3)  If, under this section or sub-section (3) of section
13, an arbilrator withdraws from his office or a party
agrees to the termination of the mandate of an arbitrator
it shall not imply dcceptance of the validity of any ground
referred to in this section or sub-section (3) of section 12. -

15.  Termination of mandate and subst:tutwn of
arbitrator.-(1) In addition to the circumstances referred
to in section 13 or section 14, the mandate of an arbitrator
shall terminate-

fa)  where he withdraws ﬁ-am office for any reason; or
(b) by or pursuant to agreement of the parties.

(2)  Where the mandate of an arbitrator terminates, a
substitute arbitrator shall be appointed according to the
rules that were applicable to the appointment of the
arbitrator being replaced. '

) Unless otherwise agreed by the parties, where an
arbitrator is replaced under sub-section (2), any hearings
previously held may be repeated at the discretion of the
arbitral tribunal,

(4)  Unless othewise agreed by the parties, an order or
ruling of the arbitral tribunal made priior (sic:prior) to
the replacement of an arbitrator under this section shall
not be invalid solely because there has been a change in
the composition of the arbitral tribunal."

8. A careful reading of Sections 12(3) and 13(2) would show that grounds
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of challenge indicated in Section 12(3) are linked to section 13(2) of the Act.
Sections 12 & 13 of the Act are primarily concerned with the entitlement of a
person to be appointed as an Arbitrator, whereas sections 14 & 15 deal with
authority of an arbitrator to continue, as such. Thus, sections 12 & 13 and 14
& 15 of the Act operate in different fields, as they stipulate the rights and the
remedies. The Arbitral Tribunal is a creature of contract between the parties.

In Indian Oil Corporation Limited and others vs. Raja Transport Private
Limited, (2009) 8 SCC 520 it has been held that Arbitration is a binding
voluntary alternative dispute resolution process by a private forum chosen by
the parties. It is quite common for governments, statutory corporations and
public sector undertakings while entering into contracts, to provide for
settlement of disputes by arbitration, and further provide that the arbitrator
will be one of its senior officers. If a party, with open eyes and full knowledge
and comprehension of the said provision enters into a contract with a
government/statutory corporations/ public sector undertakings containing an
arbitration agreement providing that one of its Secretaries/Directors shall be
the arbitrator, he cannot subsequently turn around and contend that he is
agreeable for settlement of the dispute by arbitration, but not by the named
arbitrator. It has further been held that no party can say that he will be botind
by only one part of the agreement and not the other part, unless other part is
impossible of performance or is void being contrary to the provisions of the
Act, and such part is severable from the remaining part of the agreement. The
arbitration clause is a package which may provide for what disputes are
arbitrable, at what stage the disputes are arbitrable, who should be the
arbitrator, what should be the venue, what lat would govern the parties, etc. A
party to the contract cannot claim the benefit of arbitration under the arbitration
clause, but ignore the appointment procedure relating to the named arbitrator
contained in the arbitration clause. The aforesaid decision has been quoted
with approval subsequently by the Supreme Court in the case of Denel
(Proprietary) Limited vs. Ministry of Defence, (2012) 2 SCC 759.

9. It is well settled proposition of law that where a statute provides a right
and lays down a procedure for enforcement of such right, mentions the grounds
available for seeking right and provides a forum where such right can be enforced
and provides aremedy available to a person who fails in his attempt to enforce
such right, such a provision in the statute would be treated as a complete code. If
section 13 of the Act isread in its entirety, it is evident that it is a complete code in
itself. If a party challenges authority of the Arbitral Tribunal on the ground of
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independence and impartiality and in case such challenge fails, section 13(4)
provides that arbitral tribunal shall continue with the proceeding and shall make an
award. Section 13(5) of the Act provides that where an arbitral award is made
under sub-section (4), the party challenging the arbitrator may make an application
for setting aside such an arbitral award in accordance with section 34 of the Act.
The Supreme Court in the case of ACE Pipeline Contracts (P) Ltd. vs. Bharat
Petroleum Corporation Ltd. (2007) 5 SCC 304 has held that if a party who has
entered into an agreement with eyes wide open, feels that the arbitrator has not
acted independently or impartially, or he has suffered from any bias, it will always
be open to the party to make an application under section 34 of the Act to set
aside the award on the ground that arbitrator acted with bias or malice in law or
fact. Section 13(5) and Section 34 of the Act have to be read together, Sections
13(5) and 34 clearly imply that challenge is permitted even on the ground taken
by the aggrieved party on which the challenge to the arbitral award was made
under section 13(2) of the Act. If section 34 of the Act is interpreted to mean that
challenge to arbitral award cannot be made on the ground of bias, then section
13(5) of the Act would rendered redundant and otiose. The principles of natural
justice are founded on public policy. Bias and prejudice are contrary to public
policy and are, therefore, included in Section 34(2)(b)(ii) of the Act. A right
conferred on a aggrieved party cannot be taken away by a narrow and pendentic
interpretation of section 34 of the Act. From careful scrutiny of section 13(5) of
the Act, the legislative intent is clear that Parliament did not want the Court to
annul the arbitration tribunal on the ground of bias at the intermediate stage.

10.  Intheinstant case, the respondent entered into an agreement voluntarily
with the petitioner on 09.11.2011. The aforesaid agreement was terminated
on 24.4.2013. The respondent thereafter, in terms of clause 15 of the
agreement, on 01.5.2014 sought redressal of its grievances through arbitration.
On 07.5.2013 the respondent filed statement of claim alongwith an application
under section 17 of the Act. The petitioner filed its statement of claim.
Thereupon, named arbitrator, namely, Director General of Police rejected the
prayer for interim relief under section 17 of the Act on 25.7.2013. Thereafter,
on 10.6.2013 the respondent filed an application under section 13(2) of the
Act which was rejected on 28.9.2013. Thus, from the above narration of
facts it is graphically clear that the respondent right from the beginning was-
aware about the fact that Director General of Police is the named arbitrator in
the agreement. The respondent not only approached the named arbitrator but,
invoked the jurisdiction of the arbitrator who passed an order on the
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. application preferred by the petitioner under section 17 of the Act. For a
period 09.11.2011 till 27.5.2013 i.e. the date of rejection of application under
section 17 of the Act the respondent did not make any grievance with regard
to either independence or impartiality of the arbitrator.

1. From perusal of the impugned order it is evident that the respondent
sought termination of the mandate of the arbitrator on the ground that arbitrator
is not impartial, there is real likelihood of bias and no one can be permitted to
be a Judge in his own cause. Thus, challenge to the authority of the arbitrator
by way of application under section 14(2) of the Act was in substance made
on the grounds enumerated under section 12(3) of the Act, which is
impermissible in law as sections 13 and 14 of the Act operate in different
fields. More over the respondent had invoked the remedy under section 13(2)
of the Act therefore, in the facts of the case it cannot be permitted to invoke
section 14(2) of the Act on the grounds enumerated under section 12(3) of
the Act and has to wait till an award is passed in view of section 13(4) and
section 13(5) of the Act. For the aforementioned reasons it is not necessary
to decide the other contentions raised on behalf of respondent.

12, In view of preceding analysis, the order passed by the trial Court
suffers from an error apparent on the face of record as well as the jurisdictional

infirmity and, therefore, it cannot be sustained in the eye of law. Accordingly,

the same is quashed.
13,  Intheresult, the writ petition is allowed.
Petition allowed.
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WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 1971/2014 (Indore) decided on 1 August, 2014

MAHESH ...Petitioner
Vs.
HARISINGH & ors. ...Respondents

Civil Procedure Code (5 of 1908), Order 18 Rule 3 - Stage of
filing application - Plaintiff after conclusion of his evidence filed
- application reserving his right to lead evidence in rebuital of issues
regarding counter claim after the evidence of defendant - Application

.
ol
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has to be filed before commencement of evidence by other party - Trial
Court erred in dismissing the application - Application allowed.
(Paras 7 & 8)
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Cases referred :

1984 MPWN Note No. 483, AIR 1.970 Rajasthan 278, AIR 1971
Mysore 17, AIR 1969 Andhra Pradesh 82.

Ashish Choube, for the petitioner.
M.A. Bohra, for the respondents.

ORDER

PRAKASH SHRIVASTAVA, J. :- This writ petition under Article 227 of
the Constitution of India is at the instance of the plaintiff in the suit challenging
the order of the trial Court dated 20.2.2014, whereby the petitioner's
application under Order 18 Rule 3 of the CPC has lgeen rejected.

2. In brief, the petitioner after concluding his evidence had filed the
application under Order 18 Rule 3 of the CPC stating that on the issues framed
_ on the counter claim filed by the respondent, the petitioner wanted to lead
evidence in rebuttal after the evidence of the respondent, therefore, the
petitioner had sought permission to conclude his evidence reserving the above
right. The said application of the petitioner has been rejected by the trial Court
by holding that the petitioner before commencement of the evidence should
have reserved the right.

3. Learned counsel appearing for the petitioner submits that it was not
necessary for the petitioner to file the application under Order 18 Rule 3 of .
the CPC at the time of commencement of the evidence but he had the option
to file the application after concluding his evidence also and that the trial Court
has rejected the application on erroneous premises, whereas the counsel for
the respondents submits that since the petitioner did not file the application
under Order 18 Rule 3 of theé CPC at the time of commencement of his
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evidence, therefore, no such application is maintainable at the subsequent stage.
4. Thave heard the learned counsel for the parties and perused the record.

5. Trial Court has framed issue on the counter claim filed by the
respondents and the petitioner wants to reserve his right to lead evidence in
rebuttal on the issues relating to the counter claim. The petitioner after
concluding his evidence, had filed the application under Order 18 Rule 3 of
the CPC seeking permission to close the evidence reserving the right to lead
the evidence in rebuttal on the issues of counter claim after conclusion of the
evidénce of respondents on those issues.

6. Order 18 Rule 3 of the CPC givés option to the party beginning the

evidence to lead evidence on all issues or reserve his right to lead evidence in

rebuttal on the issue, the burden of proof of which is on other party. Order 18
Rule 3 of the CPC reads as under :-

“Evidence where several issues.- Where there are several
issues, the burden of proving some of which lies on the other
party, the party beginning may, at his option, either produce
his evidence on those issues or reserve it by way of answer to
the evidence produced by the other party; and, in the latter
case, the party beginning may produce evidence on those issues
after the other party has produced all his evidence, and the
other party may then reply specially on the evidence so produce
by the party beginning; but the party beginning will then be
entitled to reply generally on the whole case.”

7. The above Rule 3 does not provide for any stage when the optionisto
be exercised by the party beginning the evidence, therefore, there is no bar in
filing the application by that party after conclusion of his evidence, but keeping
in view the object of the provision such an application is to be filed by the
party concerned before commencement of the evidence by the other parties.
Meaning thereby the party beginning the evidence has the optionto file an
application reserving his right either at the commencement of his evidence or
latest at the stage of conclusion of his evidence and before commencement of
the evidence of the other side. This view is duly supported by the judgment of
this Court in the matter of Chandrabai Vs. Rahul Kumar reported in 1984
M.P.W.N. Note No.483, judgment of the Rajasthan High Court in the matter
of Inderjeet Singh Vs. Maharaj Raghunath Singh and others reported in

Kl
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AIR 1970 Rajasthan 278, judgment of the Mysore High Court in the matter
of 8. Chandra Keerti Vs. Abdul Gaffar and others reported in AIR 1971
Mysore 17 and judgment of the Andhra Pradesh High Court in the matter of
Hllapu Nookalamma Vs. lllapu Simchachalam reported in AIR 1969 Andhra
pradesh 82.

8. In view of the above position in law the trial Court is not right in
rejecting the petitioner's application tinder Order 18 Rule 3 of the CPC which
was filed at the stage of conclusion of evidence of the petitioner-plaintiff but
before the commencement of evidence of the respondent. The trial Court is
not right in holding that the petitioner should have reserved the right before
commencement of evidence and the prayer after conclusion of the evidence
of petitioner can not be granted.

9. In view of this the impugned order of the trial Court is set aside and
the application under Order 18 Rule 3 of the CPC filed by the petitioner is
- allowed.

10.  Writ petition is accordingly disposed of.
Petition disposed of.

LL.R. ]2015] M.P., 641
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 5635/2009 (S) (Indore) decided on 4 September, 2014

MOHD. IQBAL QURAISHI (DR. ) ... Petitioner
Vs.

HIS EXCELLENCY, THE KULADHIPATI OF DAVV

& anr. ...Respondents

A. Vishwavidyalaya Adhinivam, M.P. (22 of 1973), Section
3(xx) - Teacher - Petitioner working as Director, Physical Education -
Cannot be treated as Teacher. -.(Para7)
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B. Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Sections
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24 (x), 18, 20, 35, 49 - Teacher - Petitioner was appointed as Director,
Physical Education - On the recommendation of Executive Council,
University passed an order treating him a teacher - Order was modified
by impugned order and petitioner was once again treated as Director -
Held - No statutory provision of law under Act, 1973 empowers the
Chancellor to convert the post of Director to the post of Professor -
Petitioner also failed to establish that he is a teacher - No straight
' jacket formula in respect of principles of natural justice and fair play -
Petition dismissed. : ) (Paras 7 to 11)
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Cases referred :

AIR 1997 SC 3433,2010 (1) MPLJ 375, (2009) 13 SCC 635, 2011
(1) MPLJ 589 (DB}, (2012) 12 SCC 666, (2013) 10 SCC 519.

S.C. Bagadia with Anand Pathak, for the petitioner.
Vivek Sharan, for the respondent/University. ’

ORDER

S.C. SHARMA, J. :- The petitioner before this Court, who is serving
the Devi Ahilya Vishwavidyalaya, Indore on the post of Director, Physical
Education has filed this present petition being aggrieved by an order dated
13.5.2008 (Annexure-P/1) by which he has been treated as a Director of
Physical Education.

2. The facts of the case reveal that the petitioner was appointed as
Director, Physical Education after following prescribed procedure as provided
under the Madhya Pradesh Vishvavidyalaya Adhiniyam, 1973 on 15.6.1990.
The petitioner’s contention is that he has started a Yoga Centre with the financial
support of UGC and in the Department of Physical Education and graduation,
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post graduation, M.Phill and Ph.D courses are being conducted and therefore,
he is infact a teacher and is entitled to continue in service by treating him as a
“teacher. The petitioner has further stated that in the gradation list published by
the University in the year 1996, he has been included in the teacher category
and Executive Council in its meeting on 20.5.98 has recommended the matter
to the Chancellor to treat the petitioner as a teacher. The petitioner has also
made a representation to the Chancellor and finally after a long drawn battle
the Chancellor has passed an order on 6.8.1999 recognising the petitioner as
a teacher. The University has also passed the consequential order dated 7.8.99
treatmg the petitioner as a teacher, however the impugned order has been
issued on 13.5.2008 modifying the earlier order dated 7.8.1999, meaning
thereby treating the petitioner once again as a Director of Physical Education,
The petitioner has sought quashment of the order dated 13.5.2008 on the
ground that he is discharging the duty of a teacher and therefore, in light of the -
judgment delivered by the Apex Court in the case of P.S. Ram Mohana Rai
Vs. A.P. Agriculture University, AIR 1997 SC 3433 is entitled to continue
at par in service like the teachers of the University.

3. A reply has been filed on behalf of the respondents/University and the
stand of the University is that the petitioner was appointed as a Director of
Physical Education keeping in view the Adhiniyam of 1973 and the statutes as
well as Ordinance framed there under. The respondents have categorically -
stated that the petitioner is not a teacher as it defined under Section 3 of the
Adhiniyam of 1973 and infact is a Director of Physical Education and therefore,
he has not been included within the definition of teacher, hence the question of
granting any benefit to the petitioner to continue in service at par with the
teachers does not arise. The respondents have stated that the Director of
Physical Education is certainly not a teacher. The process of appointing a

-teacher is altogether different and in the selection committee constituted for
appointing a teacher, a representative of the Higher Education of State of
Madhya Pradesh is a necessary member, whereas no such contingency is
required while appointing a Director of Physical Education. The respondents
have stated that the judgment relied upon by the learned counsel for the
petitioner is distinguishable on facts and there is a subsequent judgment
delivered by this Court in the case of J.N. Vishwavidyalaya Vs. P.C. Mod;,
2010 (1) MPLJ 375, wherein in similar cm:umstanccs the Sport Officer was
not treated to be a teacher.
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4. Learned counsel for the respondents has placed reliance upon a
judgment delivered by the Apex Court in the case of State of Madhya Pradesh
and Ors. Vs. Ramesh Chandra Bajpai, (2009) 13 5CC 635, Brejendra
. Kumar Vs. JNKVV, 2011 (1) MPLJ 589 (DB), Hukum Chand Gupta Vs.
Director General, Indian Council (2012) 12 SCC 666 and University
Grants Commission Vs. Neha Anil Bobde (2013) 10 SCC 519 and his
contention is that the Director of Physical Education by no stretch of imagination
can be treated as a teacher keeping in view the statutory provisions governing
the field.

5. Heard learned counsel for the parties and perused the record.

6. The relevant statutory provisions under the Madhya Pradesh
Vishvavidyalaya Adhiniyam, 1973, Statutes and Ordinances, which are
necessary for adjudication of the present writ petition reads as under:-

"(A) Section 3 (xx) of the Vishwawdyalaya Adhiniyam,
1973 defines "Teachers” as-under :-

"Teachers of the University" means Professors,
Readers, Lecturers and such other persons as may be appointed
for imparting instructions or conducting research with the
approval of the Academic Council in the University or any -
College or Institution maintained or recognized by the
University."

(B) Section 24(x) of the Vishwavidyalaya
Adhiniyam, 1973 includes the following as one of the powers -
of the Executive Council (which is the apex executive body of
the University), as far as appointment of 'teachers' is concerned:

"Subject to the provisions of this Act, and the Statues,
Ordinances and regulations made thereunder, the Executive
Council shall have the following powers and perform the
following duties, namely:

(xx) to institute such Professorship, Readership,
Lectureships or other teaching posts as may be proposed by
* the Academic Planning and Evaluation Board:

Provided that no teaching post shall be institute without
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the prior approval of the Commissioner Higher Education.

(C)  Section 18ofthe VishwawdyalayaAthmyam
Others Officers:

"The appointment of other officers of the University
referred to in Section 12, shall be made in such manner and
the conditions of their services and powers and duties shall be
such as may be prescribed by the Statutes, Ordinances and
Regulations."

In view of Section 18, Statute No.20 had been made
which reads as under:

Statute No.20: Other Officers of the Umversm[—‘

Condmons of Service, Powers and Duties:

(1) In addition to the officers mentioned m clauses (I)
to (v) of Section 11 of the Adhiniyam, the following shall be
the officers of the University:

(Dtofiv)—_

(v) Dircctor of Physical Education
(2to(4)__

5

Provided that in case of appointment to the following
posts, the Selection Committee shall be constituted in

accordance with the provisions contained under Section 49(2)
of the M.P. Vishwavidyalaya Adhiniyam, 1973: .

Physical Education-

Director

(D)  Section 35 of the Vishwavidyalaya Adhiniyam:
Statutes:

Subject to the provisions of this Act and the rules made
thereunder, the statutes may provide for all or any of the
following matters, namely:
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(d) powers and duties of the Regisirar, and other
officers and employees of the University and the conditions of
their services.

(e) to(m)-

(n) the emoluments and terms and conditions of service
of the officers and emoluments and terms and conditions of
service other than pay scales of teachers of the University paid
by the University.

In view of the powers conferred under the above
mentioned Sub-clause (d) and (n) of Section 35, the followmg
Statute No31 was made:

Statute No.31 : Conditions of Services for University
Employees: .

(E)  Section 49 of the Vishwavidyalaya Adhiniyam,
1973: Appointment of Teaching posts:

(1)No pers;oﬂ'shall be appointed:
(i) as a Professor, Reader, Lecturer: or

(ii) to any other teaching post of the University paid by
the University except on the recommendation of a committee
of selection constituted in accordance with sub-section (2).

(2) The members of the Committee shall be -

(F) Section 63 of the Adhiniyam, 1973:
Classification of Teachers:

(1)  "Professor" and "Reader" means respectively
teachers appointed by the Executive Council on the scales of
pay not lower than that approved for a Professor and a Reader
by the University Grants Commission and accepted by the State
Government and where the scale of pay approved by the
University Grants Commission is higher than that approved by
the State Government in this behalf then on the scale of pay as
provided by the State Government.’ :
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7. The aforesaid statutory provisions of law makes it very clear that the
Director, Physical Education is not included within the meaning of the term
teacher as defined Under Section 3(20) of M.P. Vishwavidyalaya Adhiniyam,
1973. Not only this, Section 18 deals with other officers of the Vishwavidyalaya
and for the post of Director Physical Education, a selection committee has to
be constituted under Section 49 (2) of M.P: Vishwavidyalaya Adhiniyam, 1973,
meaning thereby the post of Director, Physical Education is altogether a
different post, other than the teachers under the statutory provisions as stated
aforesaid. The petitioner can by no stretch of imagination be designated as
Professor keeping in view the statutory provisions. Merely because the name
of the petitioner finds place in the gradation list of teachers, it does not mean
that he has been appointed as a teacher and is a téacher of the University. It
has been stated by the learned St. Counsel Shri Bagadia that principles of
natural justice and fair play has not been followed while issuing the impugned
order dated 13.5.2008 (Annexure-P/1). This Court is of the considered

- opinion that the Chancellor of the University does not enjoy extra powers
than the powers and duties defined under the M. P. Vishwavidyala Adhiniyam,
1973. No statutory provision of law under the M. P. Vishwavidyalaya
Adhiniyam, 1973 empowers the Chancellor to convert the post of Director,
Physical Education to the post of Professor, meaning thereby the initial order
passed by the Chancellor itself was without jurisdiction and therefore, the
niistake has been rectified by issuing the impugned order dated 13th May,
2008. Not only this, the principles of natural justice and fair play have to be
considered keeping in view the statutory provisions. The petitioner was given
full opportunity by this Court to establish that he is a teacher, however he was
failed to do so. There is no straight jacket formula in respect of pnnmples of
natural justice and fair play. This Court is of the considered opinion that the
respondents were justified in passing the impugned order dated 13.5.2008.
The matter relating to retirement of Sports Officer in respect of University in
the State of Madhya Pradesh at par with the teachers was considered at
length by this Court in the case of J.N. Vishwavidyalaya Vs. P.C. Modi
(supra). The Division Bench of this Court has taken into account the judgment
delivered by the Apex Court in the case of P.S. Ram Mohana Rai (supra).
Paragraphs 10 to 14 of the judgment delivered in the case of Brejendra Kumar
Pathak Vs. JNKVV (supra) reads as under :-

"10. In view of the aforesaid discussions, it is clear
that the Division Bench of this Court in the case of P.C. Modi
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(supra) has rightly considered the judgments of the Supreme
court in the case of P.S. Ramamohan Rao (supra) and Ramesh
Chandra Bajpai (supra) and we fully agree with the view taken
therein. We are also of the considered opinion that as the
Supreme Court in the case of Ramesh Chandra Bajpai (supra)
having explained the previous judgment in the case of R.S.
Ramamohan Rao (supra) and having clarified that it was
rendered in the light of particular rules in issue, the same was
rightly considered by the Division Bench in accordance with
the law laid down in the case of Ramesh Chandra Bajpai
(supra) and therefore, the decision in the case of £.C. Modi
(supra) does not require to be reconsidered or referred to a
large Bench as submitted by the learned counsel for the
appellant. We are also of the opinion that there is no conflict
between the aforesaid two judgments of the Supreme Court.

11.  Besides that, it appears that the judgment of
the Apex Court in case of R.S. Ramamohan Rao (supra) was
rendered on 31.7.1997 by a Bench consisting of two Hon'ble
Judges, whereas the judgment in State of M.P. Vs. Ramesh
Chandra Bajpai (supra) was rendered later, i.e. on
28.7.2009, by a Bench consisting of three Hon'ble Judges. It
is a settled legal position that where there is a conflict of opinion
between two decision of the Apex Court rendered by the
Benches of equal strength, later decision shall prevail.
Reference may be made to the judgment of the Apex Court
rendered in Dalbir Singh vs. State of MP (2004) 5 SCC
334, wherein the Supreme Court in para 11 has approved the
judgment of Punjab and Haryana High Court, relying upon the
later judgment where the earlier judgment was in conflict with
the later one. Thus, the judgment rendered in ? Ramesh
Chandra Bajpai (supra), which was decided on 28.7.2009,
will prevail. Besides that the judgment in State of M.P. Vs.
Ramesh Chandra Bajpai (supra) is of larger Bench as it was
headed by three Hon'ble judges whereas, the judgment in R.S.
Ramamohan Rao (supra) was headed by two Hon'ble judges.

12.  Inthe light of the above, we do not find any
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error in the judgment/order of the learned Single Judge. At
this stage, the learned counsel for the appellant submits that
he was permitted to continue to work till the age of 61 years
and 3 months and therefore, the respondents be directed not
to recover the salary already paid to the appellant for the
period of service rendered by him beyond the age of 60 years.

13, Learned counsel appearing for the University
fairly submits that the salary already paid to the appellant for
the period for which he has worked will not be recovered by
the University.

14.  Inview ofthe above, we do not find any merit
" inthe appeal and the same deserves to be dismissed. However,
in the facts of the case, it is provided that the salary and other
benefits already paid to the appellant for the period of service
rendered by him beyond the age of 60 years till his continuance
shall not be recovered from him. However, for ail other
purposes, such as fixation of pension and post retiral benefits
etc., the appellant would be deemed to have retired on attaining
the age of 60 years." :

8. Keeping in view the aforesaid judgment, this Court is of the considered
opinion that the petitioner cannot be permitted to continue in service at par
with the teachers of the University.

9. The Apex Court in the case of State of Madhya Pradesh and Ors.
Vs. Ramesh Chandra Bajpai (supra) again in case of Physical Training
Instructor after taking into account the judgment delivered in the case of P.S.
Ram Mohana Rai (supra) in paragraph 25 and 26 has held as under:-

"25. We may observe that definition of 'teacher' contained in
Section 2(n) of the Andhra Act was an expansive one to
include those persons who were not only been imparting
instructions but also were conducting and carrying onresearch
for extension programmes. It also include those who had been
declared to be a teacher withinthe purview of the definition
thereof in terms of any Statutes framed by such State-.

26. Inour view, the aforementioned decision has been
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misapplied and misconstrued by the High Court. It is now well
settled principles of law that a decision is an authority for what
it decides and not what can logically be deduced therefrom. In

. Ramamohana Rao (supra), this Court, having regard to the
nature of duties and functions of Physical Director, held that
post comes within the definition of teacher as contained in
Section 2(n). The proposition laid down in that case should
not have been automatically extended to other case like the
present one, where employees are governed by different sets
of rules.

10.  Keeping in view the aforesaid judgment, the petitioner cannot claim
the parity in pay scale and in respect of retirement age at par with teachers.
The Apex Court in the case of Hukum Chand Gupta (supra) again dealt with
the issue of parity in pay and the paragraph 20 of the aforesaid judgment
reads as under:-

"20 We are also not inclined to accept the submission
of the appellant that there can be no distinction in the pay scales
between the employees working at Headquarters and the
employees working at the institutional level. It is a matter of
record that the employees working at Headquarters are
governed by a completely different set of rules. Even the
hierarchy of the posts and the channels of promotion are
different. Also, merely because any two posts at the
Headquarters and the institutional level have the same
nomenclature, would not necessarily require that the pay scales
on the two posts should also be the same. In our opinion, the
prescription of two different pay scales would not violate the
principle of equal pay for equal work. Such action would not
be arbitrary or violate Articles 14, 16 and 39D of the
Constitution of India. it is for the employer to categorize the
posts and to prescribe the duties of each post. There can not
be any straitjacket formula for holding that two posts having
the same nomenclature would have to be given the same pay
scale. Prescription of pay scales on particular posts is a very
complex exercise. It requires assessment of the nature and
quality of the duties performed and the responsibilities

'y

LA
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shouldered by the incumbents on different posts. Even though,
the two posts may be referred to by the same name, it would
not lead to the necessary inference that the posts are identical
in every manner. These are matters to be assessed by expert
bodies like the employer or the Pay Commission. Neither the
Central Administrative Tribunal nor a Writ Court would
normally venture to substitute its own opinion for the opinions
rendered by the experts. The Tribunal or the Writ Court would
lack the necessary expertise undertake the complex exercise
of equation of posts or the pay scales."

11.  Inlight of the aforesaid judgment, as the petitioner was appointed on

.the post of Director, Physical Education, keeping in view the statutory
provisions as contained under the Madhya Pradesh Vishwavidyalaya
Adhiniyam, 1973 and the statute, ordinance framed thereunder, by no stretch
of imagination can be treated as a teacher. He is holding the post of Director
and has to retire-as a Director not as a Teacher. The writ petition is therefore,
accordingly dismissed.

12. No Order as to cost.

Petition dismissed.
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WRIT PETITION _
Before Mr. A.M. Khanwilkar, Chief Justice & Mr. Justice Alok Aradhe
W.P. No. 1918/2014 (Jabalpur) decided on 24 September, 2014

NEETU SINGH MARKAM .;.Petiﬁoner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. No. 6883/2014, W.P. No. 7295/2014, W.P. No. 7523/
2014, W.P.No. 7525/2014, W.P. No. 7526/2014, W.P. No. 7527/2014,
W.P. No. 7529/2014, W.P. No. 7530/2014, W.P. No. 7537/2014, W.P.
No. 7538/2014, W.P. No. 7539/2014, W.P. No. 7540/2014, W.P. No. 7541/
2014, W.P. No. 7542/2014, W.P. No. 7576/2014, W.P. No. 7602/2014,
W.P. No. 7611/2014, W.P. No. 7619/2014, W.P. No. 7682/2014, W.P.No.

7694/2014, W.P. No. 7772/2014, W.P. No. 7773/2014, W.P. No.7776/
2014, W.P. No.7800/2014, W.P. No. 7856/2014, W.P. No. 7860/2014,
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W.P. No. 7861/2014, W.P. No. 7876/2014, W.P. No. 7881/2014, W.P. No.
7891/2014, W.P. No. 7926/2014, W.P. No. 7982/2014, W.P. No. 8023/
2014, W.P. No. 8024/2014, W.P. No. 8028/2014, W.P. No. 8030/2014,
W.P. No.8048/2014, W.P.No. 8049/2014, W.P.No. 8050/2014, W.P.No.
8051/2014, W.P. No.8052/2014, W.P. No. 8068/2014, W.P. No.8069/2014,
W.P. No. 8083/2014 W.P. No. 9766/2014, W.P, No. 8094/2014, W.P. No.
8095/2014, W.P.No. 8108/2014, W.P.No. 8135/2014, W.P.No. 81 37/2014,
W.P.No. 8144/2014, W.P.No. 8167/2014, W.P.No. 8273/2014, W.P.No.
8371/2014, W.P.No. 8412/2014, W.P.No. 8431/2014, W.P.No. 8432/2014,
- W.P.No. 8462/2014, W.P.No. 8488/2014, W.P.No. 8640/2014, W.P.No.
8985/2014, W.P.No. 8990/2014, W.P.No. 8993/2014, W.PNo. 9105/2014,
W.P.No. 9150/2014, W.P.No. 9318/2014, W.P.No. 9321/2014, W.P.No.
9322/2014, W.P.No. 9326/2014, W.P.No. 9327/2014, W.P.No. 9340/2014,
W.P.No. 9342/2014, W.P.No. 9364/2014, W.P.No. 9413/2014, W.P.No.
9415/2014, W.P.No. 9444/2014, W.P.No. 9466/2014, W.P.No. 9577/2014,
W.P.No. 9583/2014, W.P.No. 9584/2014, W.P.No. 9585/2014, W.P.No.
9588/2014, W.P.No. 9589/2014, W.P.No. 9595/2014, W.P.No. 9596/2014,
W.P.No. 9598/2014, W.P.No. 9624/2014, W.P.No. 9768/2014, W.P.No.
9798/2014, W.P.No. 9880/2014, W.P.No. 9963/2014, W.P.No. 9981/2014,

W.P.No.
W.P.No.
W.P.No.
W.P.No.
W.P.No.
W.P.No.
W.P.No.
W.P.No.
W.P.No.

10145/2014, W.P.No.
10155/2014, W.P.No.
10159/2014, W.P.No.
10162/2014, W.P.No.
10165/2014, W.P.No.
10361/2014, W.P.No.
10390/2014, W.P.No.
10415/2014, W.P.No.
10422/2014, W.P.No.

10151/2014, W.P.No.
10156/2014, W.P.No.
10160/2014, W.P.No.
10163/2014, W.P.No.
10189/2014, W.P.No.
10362/2014, W.P.No.
10391/2014, W.P.No.
10418/2014, W.P.No.
10503/2014, W.P.No.

10153/2014,
10158/2014,
10161/2014,
10164/2014,
10221/2014,
10365/2014,
10414/2014,
10420/2014,
10507/2014,

W.P.No. 10851/2014, W.P.No. 11097/2014, W.P.No. 11099/2014, W.P.No.
11106/2014, W.P.No. 11112/2014, W.P.No. 11119/2014, W.P.No. 11153/
2014, W.P.No. 11491/2014, W.P.No. 11493/2014, W.P.No. 11496/2014,
W.P.No. 11510/2014, W.P.No. 13936/2014, W.P.No. 14059/2014,
W.P.No. 14062/2014, W.P.No. 7121/2014, W.P.No. 7825/2014, W.P.No.
14458/2014, W.P.No. 10623/2014, W.P.No. 8817/2014)

A.

Education - Admission Test - Mass Copying - Mass Copying
has to be decided in the facts of each case and cannot be laid down with
mathematical precision - Seating Pattern was changed and candidates were
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sitting in pairs at the end of row - Candidates sitting in pairs had secured
same marks and one of the candidates of the pair was from outside the
State of Madhya Pradesh and other candidates, in most of cases, did not
belong to the city where examination centre was located - There is striking
similarity in right match answers and wrong match answers - Candidates
who were from outside the State of Madhya Pradesh and had secured
good marks have neither taken admission nor challenged the cancellation
of result - Decision of Committee to cancel the result as candidates were
indulged in mass copying was right - Principle of Natural Justice does not
apply. (Paras 49 to 56)
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gfrarfaa 8 fFar <1 gear — do4 @) wEwer 9get ag aiv swgefor
g @ aig ¥ wifed 4 948 2 — wifyar & 438 awfdfa’ | wary oW
g 5 st @i &1 v awgefl AoAusw www ® arEx &1 AT e
aftreax arrEl A awg aweff ow e @ Y o oot wdEan o Red en
— ¥ afyd sl ¥ va nad Afpa I ¥ 959 W w0 4 A
& — grraeffarr ot Aeggewr WA B AR ¥ o @l Rl o I uTwW
fpd o, 1 & v udw faar 7 @ ofem & frefisser a1 gAd @
— wrfes Aoa ¥ awffal @ faw 1N F wwer aRvm FrE aF @t
afify &1 fPofa sfim o — duffre =g w1 fagia arg, 7& gl

B. Education - Opinion of Experts - Academic issues must
be left to be decided by Expert Body which deserves great respect -
Court cannot act as an appellate authority in such matters - When two
views are possible and if Expert Body has taken a possible view, the
same deserves acceptance. (Para 61)

o Rrer — [A9gs &1 v — dftre fagrast a1 e
faztee wE WX BisT W Al Wl fagis 99 & 9 § —<ITed Sad
argal ¥ adiel st @ wu ¥ wrfard E e gear - 99 ]
gfestor gafm & @Y gy fagtss wE % v warfaa gfesior foar
2 a7 wloR $ A9 2
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ORDER

The Order of  the Court was  delivered by -
ALOK ARADHE, J. :~ In this batch of writ petitions, the petitioners have, inter
alia, assailed the validity 6f'the orders dated 24.4.2014, 03.5.2014, 06.5.2014,
07.5.2014, 08.5.2014 and 19.5.2014 by which the Professional Examination

. Board (hereinafter referred to as “the Board™) has cancelled the results of the

petitioners on the ground that the petitioners had resorted to unfair means
during the Pre Medical Tests held between years 2008 to 2012. The petitioners
also seek consequential direction to the respondents to permit them to -
- prosecute the studies in M.B.B.S. Course. In order to appreciate the petitioners’
challenge to the impugned orders, the relevant facts need mentlon which are
stated infra.

2. The Board was initially constituted by Notification dated 30.7.1983
and thereafter re-constituted by Notification dated 22.1.2004 in exercise of
executive powers by the State Government for discharging its obligation of
conducting free and fair pre-entrance examination for admission to professional -
courses. The Board has been conducting Pre Medical Tests every year for
admission to M.B.B.S. Course in respect of various Colleges in the State of
Madhya Pradesh. The Board held the Pre Medical Tests between the period
from 2008.t0 2013. The Pre Medical Test, 2013 was scheduled to be held
on 07.7.2013. A complaint regarding commission of gross irregularities and
use of unfair means by the candidates in the examination was received by the
Director General of Police on 06.7.2013. Acting on the said complaint and

- reports published in local newspapers about the conspiracy hatched for
resorting to unfair means by a large number of candidates with the assistance
of the candidates coming from other States, the Indore Crime Branch arrested
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about 20 suspects.

3. On 07.7.2013, First Information Report was lodged bearing Crime
No.539/2013 at Police Station, Rajendra Nagar, Indore mentioning about
involvement of large number of candidates having indulged in unfair means
during Pre Medical Test, 2013. After registration of First Information Report,
the Crime Branch made enquries and sought certain information from the
officials of the Board, which was furnished to the Crime Branch on 12.7.2013.
The officials of the Board, namely, Nitin Mohindra, Principal System Analyst
and Ajay Kumar Sen, Senior System Analyst were interrogated and were
arrested by the Police on 16.7.2013 and were suspended by the Board on
17.7.2013. During the investigation, involvement of one C.K .Mishra, Assistant
Programmer of the Board was also found. The Board received a list of 317
candidates from Superintendent of Police, Indore who were named as
beneficiaries of the conspiracy. The factum of involvement of one J agdish
Sagar in the conspiracy also came to the light. The Director of the Board
submitted proposal to the Chairman on 30.8.2013 to permit constitution of
Computer Experts Committee to examine the records and submit its opinion
and recommendations. The Chairman accorded approval to the said proposal
on 05. 9 2013.

4, The Director of the Board by communication dated 31.8.2013 required
Nitin Mohindra and Ajay Kumar Sen to furnish the logic of allotment of roll
numbers for facilitating the scrutiny by the Computer Experts Committee. The
said officials by communication dated 03.9.2013 expressed their inability to
disclose the logic in allocation of the roll numbers to the candidates. In the
absence of information divulged by the aforesaid officials, the Computer Expert
Committee had to evolve its own mechanism to find out the methodology
adopted in the allocation of roll numbers to the concerned candidates by method
other than the stipulated or specified randomization process. The Computer
Experts Committee comprising of 6 experts was constituted which convened
its first meeting on 07.9.2013. The Committee submitted its report on
07.9.2013 in which, in the initial scrutiny, it found mismatch of roll numbers of
30195 out of 40086 candidates including the allocation of roll numbers of 49
candidates whose application forms were rejected by the Board in respect of
Pre Medical Test, 2013. The Computer Experts Committee thereafter held its
meetings on 30.9.2013 and 04.10.2013. The meeting of the Committee of
the Joint Controllers was convened on 08.10.2013. From perusal of the TEeport,

“
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the yardstick adopted by the Committee in identifying 345 candidates, who
were involved in conspiracy of change of roll numbers after their generation,
is evident. The relevant extract of the report reads as under:-

"15.  wvSH SR OReE aeeie fadivs iRy gRT Sueer oRars
T a76 Rl B 3E e A9 wwR uRafkfa 89 9 g o5
R Y T2 2, o1 fre 9. A.0%. AU d PIEA Fi9, 3K §RT
IuE BATS TE ol 363 AR Y ! W P W 9wy T b
363 anafRigl # ¥ 345 apelt @RfAre—13), 876 arvafdfal o uRaffa
el FaR A ¥ Sy ¥ [ Tg 345 A=Al ) qA AT & 0=
. S99 /6071 / 2013, TP 27.00.2013 & T TH.ELYG. WU
I ] SUSTE BRATS TS B |

16. ngﬁlﬁn’mﬁﬁ%(@aw)g@mm
& U BHIG—AN / TSI / TR / 2013—(T—119) Wi f&mies
07.10.2013 (ARRC—14) & g1+ qd ¥ IeaifRaq 363 arafRiAl =
i @1 gfte frergar @ T8 8 -

i) AR Sfo ST wER 7 A A Aifgwn o 317 ey
P U X A Ta og A A1 AN AR A g 37 9 4
208 TERIA & A TaX AT AT 96147 AT 8 |

(i) mﬁﬂﬁmmmﬂmwﬁaﬁﬁﬁamﬁw
F=affal @ Aot Hav YT Iam g 2R o) A ffy wifgseT Egn
52 ¥ ¥ 48 wWaRial @ et Hav Qe HAT T T B |

(i) IR Sfo ST W, AN gdR w0 e a1 ety
@ g o Fafe Aifewr &Y fga.d o 2013 F o= wdaliar
& el 99% O 99K ¥T F =g [ T o | AEEids e
wugd g7 91 AR A Aaw wdenffat 3 andfeq fpy Y g,
R T 2 5 S Wenhfal grT sl @ Arenw @ agfE
TS § e F | wr T g |

19. IuRiaT a2l R afif g whevr, faveyor wd g e
TR 9 AT T (ELU%. HIUTel Ve BIEH id, SaR 5T Avsd
H]_SUdsl s s i @Y g vd aedie) fawies afifd
ST YT HRATE S I Iiare STER 345 el ¢ & o %
T gl ¥ Sves 2 AR a8 v giar 8 fF g aweff e
ez gRaffa Fvam Wati vsu= 4 e 2, 599 g1 59 UaRl
D AR | grue fovar a1 8 o sriRial @ da HeR S
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. Syxid uRafda fa 1@ 2 | 39 wo 345 s Y e 9ny
g WM F yfie adaq § Suser axanet § 2k 2

SR fargall R & E REw @ o = wfify =9 Rl w
agadll B 5 345 srafdfat Y =t o SeiRag srailRfaY gRT wen
Frrmt &1 Seviem e gRemER g 21 o afiiy TRy 245
et &t snafdfar gem yRon iR 5 R &Y aeeiar s

gl
BRI/ —8.10.13 B/ —8.10.13 BW/IT/—8.10.13
(@ 3. | ) (IR.GH. TomeaT) (1. el frTw)
CRRRCECT fawt aferery qga TS
B /—8.10.13 BT/ —8.10.13
(1. w3, mieh) (€. @, o)
. agad fdas BPERINREDE G
5. The reports and opinions of the Committee were placed before the

Chairman of the Board with the recommendation to initiate action against 345
identified candidates. The Chairman agreed with the proposal submitted by
the Director and issued directions to proceed in the matter, which is evident

from the noting dated 08.10.2013 and the same is reproduced below for the :

facility of reference:-

TS SH P 60 T BAIG AT
/591 /02 /2013

Rgw: PMT - 2013 @ g & |

giaf gNT wRga wRdes @1 wderer frar war | wfges |
Jerilgd e Hax @ difors g9 ukides, ufm @ gRT uIw
e A s e O NS e R B e T B R I B B D I B
e 8l Wi ® 5 876 apgfial @ e Fex A1 fi SRV oMl
27 | RRafifa ox R X & 48 3 o v R 2 5 9 Rads
438 JARfEY Bt A TEA @ ford v r )

el ¥ AN Swra g & 5 59 345 Ao =) ¥ v ded
TR AT & R 7evey @ apefl &) o w2w @ aveeff @
T Yiifea & 9 o9 ¥ Ad e amafea fem o 2 | Bl
e UfHa @ e w9 W QYo e wHT 8 2 3H A
B qfte gferd famrT gvT SuerT R T RaEe ¥ ) S 2




ay

LL.R.[2015]M.P. - Neetu Singh Markam Vs. State of M.P. (DB) 659

o Ry & TRdeT ¥ e B g2 uREse § affa
345 apafefal 9 anvafelar fraal & Soee™ 89 @ $R e fear

SRR ESICEL|
et ¢4 et |
Sd/-08-10-2013
(Tarun Kumar Pithode)
DIRECTOR
. J=T& 78

Al & yREATH &1 st fear | wfify & yfagT @
fiesal W TEAd B §U Al X 345 snafRfal @) spaffar fve
T P FER G B yOd ATER S8 | H IR @ weTd
g |'Wﬁaﬂﬁj|wmwmgﬁrﬁaﬁﬁ |

L1/ 08.10.2013
Hare®

AT BT UTHY UId &% | T 7@ @1 Do letter &1 wrwd
TRd Y|

HE1/08.10.2013
Steno

A B TeaTEn § AR I W YRR URGA 8 | U
BFEIER ST A8 |

TE1/08.10.2013
HAES A8y

HEI/09.10.2011

Controller"

6. . Inpursuance of direction issued by Chairman, the Director issued the
impugned order dated 09.10.2013 by which the results of examination of
345 candidates, who had appeared in the Pre Medical Test, 2013 were
cancelled on the ground that they had indulged in unfair means. The relevant
extract of the order reads as under:-
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“IURIG Al WX Wi T e, fAver §§ e AR swi
IR T 6 TR.A.u%. MW VY SIET 919, ek gRT 99ed &Y
SUaE oears T3 ywafRial 9 g @ awdie fetvs affy err
ST HYAls 15 A IR 345 angefl 0 § @) fr 9t
Rl ¥ Suas € s a v g 2 fr a8 anaeft 9 4w
uRaferd Fram el ssam ¥ wie €, 399 g 55 yawv @
AR | groe foran e 2 wen_srafdfal @ A HeR oReE
I aRkafda 53 1 & | 59 yeR 345 sl &1 aefta @
AR W 3 gftc & T 2

vfiaed A Swifag Ad Ja) @ difsrs geeht ufides
T ot ¥ 9% v 8 wimar @ 5 s7e st @ Moy Ha) R
el BT s 2 B ufkaiia o A & E R ) 345 =
aafi¥fal & e o yfe wfify ert &) 0 2

Tel g5 i Secie g & % 39 345 Ja Hewl § v ded
TR Il 8 o qeauee & srweft @t o wew @ angeff &
et giatfoa 27 | o0 § A e} sraf fe w21 fped o
CAatety 1 22 K s R e s B e i S K | C LR

. afify @ gfitew @ uRiey ¥ aferal o W o @
SR 98 WA B 1341 8 & 345 arafdfal o) st s 9 3w
Hex arrEfed o Wie a6 Seoiud $3d 85U a9 YRS TR
81 3 g9 345 sl (aRRre—1) 3 srafitr deard wa@ )
e o Sl 21 »

A : SRIFAIER TRRTE—1

Tl /-
Y. AEANAS T qvSd
Hrarer
7. . Thereafter, on 22.11.2013, the Board received a list from Special
Task Force in respect of another 92 candidates who had allegedly indulged in
unfair means as a result of which First Information Report was lodged against
them. On receipt of said information, a meeting of Joint Controllers was

- convened on 30.11.2013, in which, on due analysis of the material and after
applying the same logic, as was applied for identifying 345 candidates, the

.
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committee opined that action must be taken against 70 additional candidates.

The relevant extract of the evaluation Report dated 30.11.2013 reads as
under:-

ALY, AEAAE GO AvSd, T
/ /g uftdg=/ /

"20.  FRIfCR WERE WEIFRES, TIALUE. Y. WU B U 5.
4. . /NG, / =01l / 2013 / (TA-213), AU f&ia 22,
11.2013 (ARRME—17) gR1 Sio Hollg RieuaR & wesl | ura WA
&, Ta 2013 B 02 sralRiaf o g SueRr wRard TE &1 39 =
&1 firems faeg waie—9 ¥ Seeiiaa 76 anaffay ot 5 ot f5
aRf¥re—o % e 8, ¥ fran T vd ray T 6 whea 92 anwreff
. 876 IrglRial @ Rreira O A Suae B | 99 92 anftiat Y
&1 fe famg sHid—13 7 Ieeiiad uRfiTe—13 § Hams 345 99
snafial @1 3= Q fear mn, e snalRfar 7.y, sxrawiis wem
HUSE NI IRV &. LY. ATIH /6297 /2013 3% 00.10.2013 ERT
o & 91 @ 8_Ud O T B o 92 arvaffay § | 20 apgeft
(aRfRre—18) ¥H 2 famait ar=afRfar gd & &1 PR B s 9@t 21

21. 02 Irafeial o g § | 9 70 arvmeft (uRfdre—19) ¢
o T & & 5 gd § srvafdfar e R T 345 araiRfat o) g
N Syorer wE 2 | SRied_ a2yl W ufifi g W, fasesgd
ki I R R AR A £ ol A A A 1 5 B e B AT e
TIA H ST HReny s 92 snafelal 5 g vd aenial fagius
Hitfd T SUT=] SRaTs T8, SRl 9 70 sl ¢H € =T
f& 1 gferl § wyeer ® gen g9 srwffar gd 3 g 98 @)
2| TEE I T R 2 % aE erwreff g Fax aRafia wxad
Hath ysg= A e B, 399 ER1 SN 99U 9 IRifual ¥ 99%
™ 8] 39 yar 70 Afufed apaftial o s o g9 om
o yftc gdae # Suser awadel 9 Bk 2|

22, afifi gR1 9 Ta= uRafiy exam g4t vsia ® wmite
B, SR ¥ Hue &9 oo Yo e} weRIE SuRig yRaRia
5 o™ © FRY 7. 9. e R qvsd 5N YLUEEL TRIET
2013 & ATHST B o g @ et {aRiire—15) @1 Seoem
70 3raffal gRT g U T 2 |
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SRIE fagat ) T fde @ e ) 9k 59 fired w®
ggwdl 2 fF 70 sraftfat &t g % Sifam eraffat g odien
et 31 gedem e gitemeR Bl 8 | s afiif g 7o
areaffat Y arafRfar gem ufRemm e f6d 9= 51 el axdi
= '

W1/ —30.11.13 T/ —30.11.13 el /—30.11.13
(@. &. |rh) (aTR.TH. FTreaT) (€. el frm)
99 frEAs faeT sifery Y aas
T/ —30.11.2013 T/ —30.11.13
(ST, vH.3. ied) (S "9 gaR o)
g Fraas YARI eSS
8. .After receipt of the report, the Director placed the matter before the
Chairman with the recommendation to take action against 70 additional
candidates who were identified by the Committee of the Joint Controllers.
The Chairman approved the proposal. In pursuance of approval accorded by

the Chairman, the Director issued an order dated 06.12.2013. The relevant
extract of which reads as under:-

“ARAeT ¥ Seafgd Jd HaX @ difore ges givdes, yfeE @
ERI U g¥a1adl 9ifa &1 9Reed g6 Aved g g 1
| I' W 8 omr @ £ a7e sixalRial @ v dax i fd aRor
yfa S ) aRafda o= A T 8, ™ 9 70 s snafia) &
Al 1 gfte afdfy g a0 v &) 17 areft avew g gd & 9
AL BAIB~—HONOTIH / 6297 / 2013 AT 09.10.2013 & ERT PR
f5d T 345 sr=afdfal & arftifRed 2

el 98 Wl SeeEi & 1% 3 70 O [’ 3 us ted owRew anar
& fora Teawey @ el o) s wewr @ srefl & e wiifa
T 9 A A A7 4= rafes far @ 2 Rl B Yven ufra @
U B39 | O O SWRAr S T8 2

it & gfikes @ tRier § sfiera! o1 /et &= @ S
TR D I I8 GAR B 7 2 5 7o araffal &1 arfid a0
s 5 s M R 1 s A 2 S Y 2 e e IS L B G
T 2 | 91 9 70 SrafdiaY (aRRre—1) o sraRfar oere ge @
Ffrg sl s 217

9. The Board by communication dated 24.10.2013 informed the Assistant
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Inspector General of Police, Special Task Force that in Pre Medical Test, .
2012 roll numbers of 701 candidates were found to be altered. During the
course of investigation of Crime Number 12/2013,.one Jagdish Sagar and
Sanjeev Shilpkar informed the Investigating Officer of the Special Task Force
that they in collusion with Nitin Mohindra and other officials of the Board had
indulged in change of roll numbers to facilitate the candidates for indulging in
use of unfair means in Pre Medical Test, 2012 as well. Accordingly, the
Assistant Inspector General of Police, Special Task Force by communication
dated 31.12.2013 addressed to the Controller of the Board requested to
conduct an enquiry with regard to Pre Medical Tests held in the years 2009,
2010 and 2011 as well, and to subnut areport so that suitable action in the
matter can be taken.

1 O. Thereafter, by communication dated 28.1 .20i4 the Assistant Inspector

General of Police, Special Task Force informed the Controller of the Board
that while investigation of Crime No.12/2013 it has been found that OMR
sheets of certain candidates have been filled up by the Officials of the Board
and, therefore, necessary action be taken against them.

I1.  Inthe meanwhile, the Board on 06.11.2013 constituted Technical

Committee of following persons to examine the irregularities conducted in the
Pre Medical Test, 2012:-

S.No.[| Name of Member of Designation
committee
1. Dr.Samar Upadhyay Assistant Professor and Head,
' | Computer Applications
2. Mrs.Juhi Jain Lecturer & I/c, HOD, IT
3. Mr.D.K.Chourishi Lecturer, Computer Science
& Engineering.
4. Mr.Kuldeep Singh Chouhan Senior Software Engineering
M. Ashish Jain Server Administrator
6. Mrs.Ajita Satheesh -  Assistant Professor

12.  Itispertinent to mention here that Pre Medical Test, 2012 was held
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" .on 10.6.2012 in which 38,671 candidates had appeared. The Committee, as

stated supra, was constituted vide order dated 06.11.2013 which held it's
meeting on 15.11.2013 and found that roll numbers of 701 candidates were
altered after its' generation. Out of 701 candidates the Committee identified
345 suspected candidates and after scrutiny recommended for cancellation of
result of 319 candidates vide recommendations dated 15.4.2014 and
05.5.2014. The Committee excluded cases of 26 candidates who on the basis
of low marks could not qualify for admission to MBBS Course. The Committee
also took into account the seating plan in the examination centres and found
that roll numbers were tampered with the object to form pairs. In most of the
pairs it was noticed that one of the candidates is out of State of Madhya
Pradesh and there is similarity in the matching right answers and matching
wrong answers to a large extent, which is possible only on account of copying.
The recommendations of the committee were approved by the Chairman on
15.4.2014 and 06.5.2014. Consequently, the orders of cancellation of results
of candidates who had indulged in use of unfair means in Pre Medical Test,
2012 were issued on 15.4.2014 and 06.5.2014 by which results 0£272 and
47 candidates respectively were cancelled.

13.  The Board vide order dated 26.4.2014 and 15.5.2014 directed
constitution of the Committees to examine the irregularities committed in the
Pre Medical Tests of the years 2009,2010 and 2011 and 2008 respectively.
The Pre-Medical Test, 2011 was held on 24.7.2011 in which 26,116 candidates
had appeared. It is pertinent to mention here that Pre-Medical Test, 2011

was held off-line. The Committee found that roll numbers of 110 candidates
were altered. The Computer Experts Committee in it's meeting held on
03.5.2014 evolved a formula and fixed bench mark score to ascertain use of
unfair means in the examination at 127.40 i.e. double the average of correct
answers given by the candidates who were not involved in any irregularity i.e.

63.55 marks. On the basis of aforesaid criteria and the records available with
the Board, the Committee identified that roll numbers of 55 pairs were altered/
tampered who were sitting next to each other in the examination hall. It was
further found by the Committee that there is similarity in the matching right
answers and matching wrong answers of aforesaid 55 pairs of candidates and
certain candidates from State of Madhya Pradesh as well as the candidates.
from outside the State had chosen the particular examination centre and were
sitting next to each other, whose roll numbers were tampered. The Committee
excluded the cases of 10 candidates on the ground that they have secured low

T
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marks, therefore, could not seek admission to MBBS Course and cases of
two candidates on the ground that on further verification, no proof withregard
to tampering of their roll numbers was found. Accordingly, the Committee
recommended for cancellation of the results of 98 candidates. The
recommendation of the Committee was approved by the Chairman on
03.5.2014 as a consequence of which the order of cancellation of results of
98 candidates who had indulged in use of unfair means in Pre Medlcal Test,
2011 was issued by the Director of the Board.

14.  The Pre-Medical Test, 2010 was held off-line on 20.6.2010 in which
26,711 candidates had appeared. The Committee identified 132 suspected
candidates on the gréund that their roll numbers were tampered. The Committee

_inits meeting held on 05.5.2014 evolved, a formula and fixed bench mark

score to ascertain use of unfair means in the examination at 142.66 i.e. double
the number of average of correct answers given by the candidates who were
not involved in any irregularity i.e. 71.33 marks. On the basis of aforesaid
criteria as well as the record available with the Board, the Committee identified
that roll numbers of 68 pairs were altered/tampered who were sitting next to

- each other in the examination hall, It was further found by the Committee that

there is similarity in the matching right answers and matching WIONg answers
of aforesaid 68 pairs of candidates. The Committee excluded 6 candidates
on the ground that they had obtained low marks and did not qualify for
admission to MBBS Course and on further scrutiny, it was found that there
was no sufficient evidence with regard to tampering of roll numbers by 36
candidates. Accordingly, the Committee recommended for cancellation of the
results of 90 candidates. The recommendation of the Committee was approved
by the Chairman on 06.5.2014 as a consequence of which the order of
cancellation of results of 90 candidates who had indulged in use of unfair
means in Pre Medical Test, 2010 was issued by the Director of the Board.

15.  The Pre-Medical Test, 2009 was held off-line as well as on-line on
5.7.2009 in which 29,162 candidates had appeared. The Committee identified
185 suspected candidates whose numbers were found to be tampered. The
Experts Committee held its meeting on 07.5.2014, evolved a formula and

~ fixed bench mark score to ascertain use of unfair means in the examination at

138.62 i.e. double the number of average of correct answers given by the
candidates who were not involved in any irregularity i.e. 69. 32 marks. On the
basis of aforesaid criteria as well as the record available with the Board, the

...
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Committee identified that roll numbers of 95 pairs were altered/tampered who
were sitting next to each other in the examination hall. It was further found by
the Committee that there is similarity in the matching right answers and matching
wrong answers of aforesaid 95 pairs of candidates. The Committee excluded
16 candidates on the ground that marks obtained by them were low and they
were not entitled to seek admission in MBBS Course and on further scrutiny
it also found that no sufficient material with regard to tampering of their roll
numbers with regard to 84 candidates was found. Accordingly, the Committee
recommended for cancellation of the results of 85 candidates. The
recommendation of the Committee was approved by the Chairman on
08.5.2014 as a consequence of which the order of cancellation of results of
85 candidates who indulged in unfair means in Pre Medical Test, 2009 was
issued by the Director of the Board.

16.  The Pre-Medical Test, 2008 which was held off-line as well as online
on 7.6.2008 in which 38,378 candidates had appeared. The Committee
identified 110 suspected candidates. The Committee held its meeting on
16.5.2014, evolved formula and fixed bench mark score to ascertain use of
unfair means in the examination at 138.74 i.e. double the number of average
of correct answers given by the candidates who were not involved in any
irregularity i.e. 69.37 marks. On the basis of aforesaid criteria as well as the
record available with the Board, the Committee identified that roll numbers of
59 pairs were altered/tampered who were sitting next to each other in the
examination hall. It was further found by the Committee that there is similarity
in the matching right answers and matching wrong answers of 21 pairs of
candidates who were sitting next to each other whose roll numbers were

tampered. The Committee excluded 16 candidates on the ground that they

secured low marks and could not secure admission to MBBS Course on
further scrutiny it was found that no sufficient material was available with regard
to tampering of roll numbers of 52 candidates. Accordingly, the Committee
recommended for cancellation of the results of 42 candidates. The
recommendation of the Committee was approved by the Chairman on
16.5.2014 as a consequence of which on 19.5.2014 an order of cancellation
of results of 42 candidates who had indulged in use of unfair means in the
examination in Pre Medical Test, 2008 was issued by the Director of the
Board. In the aforesaid factual background, the petitioners have approached
this Court.

(3]
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17.  Mr. Rajendra Tiwari, learned senior counsel for the petitioners in
W.P.Nos.7576/2014,7602/2014,7611/2014,7694/2014, 8412/2014, 9598/
2014,10361/2014, 10362/2014, W.P.No.10365/2014 and W.P.No.13936/
2014 submitted that from perusal of order dated 3.5.2014, no basis for
ordering an enquiry in respect of the Pre Medical Tests held between the
years 2009 to 2011 is discernible. The enquiry was directed to be conducted
merely on the basis.of ipse-dixit of the Chairman. Neither any report of the
Centre Superintendent nor of the Invigilator of examination centre was obtained
and no Centre Superintendent/Invigilator was examined to ascertain whether
any material exists for ordering an enquiry into the alleged case of mass copying.
Only on the basis of identification of certain groups, an enquiry was ordered
in respect of the Pre Medical Tests held between the years 2009 to 2011.
THere was no material to order an enquiry in respect of the Pre Medical Tests
of the years 2009 to 2011, before constitution of the Committees. It wasalso -
pointed out that the exclusion of candidates from enquiry on the ground that
the marks obtained by them were low, is incorrect and no aétion has been
taken against the candidates who were allotted roll numbers naturally. It was
also urged that it was not possible for the candidates to manipulate the roll
numbers. While inviting our attention to Annexure P/9 in W.P. No.7576/2014,
it was pointed out that different pattern of marks obtained by the candidates
is emerging, therefore, the same formula could not have been applied by the
Board for identification of the candidates who were allegedly involved in mass

copying.

" It was also argued that there is no material on record to arrive at the
conclusion that the petitioners were either involved in altering the roll numbers
or had indulged in use of unfair means. It was also pointed out that report of
the Committee is an opinion evidence and under section 45 of the Indian
Evidence Act, 1872 the same is required to be proved by the Board and,
therefore, the District Judge should be directed to submit a report after due
enquiry. It was also urged that the candidates participated in the competitive
examination with all seriousness and none of them had raised any objection
with regard to alleged mass copying, which took place in the Examination
Centres, and no explanation has been furnished by the Board as to why there
is difference of marks between alleged scorer and the marks obtained by the
petitioners. It was also argued that no presumption can be raised merely on
account of similarity in seating pattern and on account of obtaining similar
marks with the candidates who were allegedly involved in copying. It was
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further submitted that opinion of experts is not beyond the pale of judicial
review. In support of aforesaid submissions learned senior counsel has placed

reliance on decisions of the Supreme Court in Competition Commission of .

India vs. Stéel Authority of India Limited, (2010) 10 SCC 744 and Institute
of Chartered Financial Analysts of India and. others Vs. Council of the
Institute of Chartered Accountants of India and others, (2007) 12 SCC
210. It was also pointed out by learned senior counsel that the petitioner in
Writ Petition No.7694/2014 belongs to a poor family and has completed his
studies and is undertaking internship. It was further pointed out that the
petitioner was sitting during the examination in front of alleged scorer.

18.  Rejoinder reply has been given by learned senior counsel by way of
written submissions. In the written submissions, it is stated that Anubhav Sharma
and Shivani Sharma were alloted Roll Nos. 523828 and 523829 respectively,
who are related to each other as brother and sister. They were sitting in the
examination hall next to each other and scored identical marks namely 172.
However, no action has been taken against them by the Board because there
was no change in their roll numbers. Thus, suspected candidates have been
given clean-chit, It has further been mentioned in the written submissions that
the Board has failed to disclose the right answers in the mismatch answers,
which goes to show that consideration was made with punctilious observation
and no serious scrutiny was made. It is further submitted that though several

candidates did not indulge in use of unfair means, yet their results were cancelled. .

The Board has taken action for cancellation of results of the candidates in
selective manner. It is also mentioned that rule of law requires the Board to be
more cautious and fair with the candidates and the burden to prove its action
lies heavily on the Board. It is also mentioned that in cases where candidates
have passed all examinations of M.B.B.S. course in first attempt, the action of
the Board in cancellation of their results cannot be said to be justified and the
fate of such candidates should be made subject to ultimate deéision by the
criminal Court. Lastly and in the alternative, it has been mentioned that the
petitioners be granted the liberty to resort to the remedy of civil suit. In support
of aforesaid submissions, learned senior counsel has referred to decisions of

the Supreme Court in the cases of Veer Pal Singh vs. Secretary, Ministry of

Defence, (2013) 8 SCC 83, Kunhayammed and others Vs. State of Kerala
and another, AIR 2000 SC 2587, Ashish Batham Vs. State of Madhya
Pradesh, (2002) 7 SCC 317, East Coast Railway and another Vs. Mahadev
Appa Rao and Others, (2010) 7 SCC 678, Nagarjuna Construction

1
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Company Limited Vs. Government of Andhra Pradesh and Others, (2008)
16 SCC 276 and Natwar Singh Vs. Director of Enforcement and another,
(2010) 13 SCC 255.

19.  Mr. R.N. Singh, learned senior counsel for the petitioners in W.P.
No.7772/2014 and W.P. No0.8135/2014 has submitted that the petitioners
had appeared in the Pre Medical Test, 2008. It is further submitted that taking
into account the magnitude of the scam, another high level committee of experts
ought to have been constituted by the Board to consider the report submitted
by the Computer Experts Committee. It is also pointed out that the entire
action against the petitioners has been taken in hot haste and the same suffers
from the vice of non-application of mind and powers of judicial review are
available in the context of the order. Lastly, it is urged that the Court should
constitute another Committee to satisfy itself as to whether the conclusions
arrived at by the Committee of the experts appointed by the Board are correct.
In support of his submissions, learned senior counsel has referred to the
decisions of the Supreme Court in the cases of Natwar Singh (supra),

Mahadev Appa Rao (supra) and Nagarjuna Construction Company
Limited (supra)

20.  Mr.Sanjay K. Agrawal, learned counsel for the petitioners in Writ
Petition Nos.9768/2014 and 9766/2014 has submitted that the petitioners
had appeared in Pre Medical Test, 2012 from the Examination Centre at
Shahdol. It is further submitted that out of 701 cases of mismatch, the cases
of 510 candidates were examined, out of which, results of 272 candidates
were cancelled and thereafter the results of 47 other candidates were cancelled
on the recommendations of Special Task Force. It is also argued-that the
Enquiry Committee has not conducted the wholesome enquiry and in respect
of Pre Medical Test, 2012 no forumula was evolved by the Committee of
Experts to ascertain whether the particular case is a case of mass copying. It
is also argued that in Pre Medical Test, 2012 candidates did not indulge in
mass copying and the grounds which were available in respect of Pre Medical
Test, 2013 for holding the same to be a case of mass copying are not in
existence in the case of Pre Medical Test, 2012. It is also pointed out that
there is no material on record to hold the that candidates have resorted to
organized use of unfair means in the examination.

21.  Mr.AmitKhatri, learned counszl:l for‘the petitioners in W.P.No.7537/
2014, W.P.No.7540/2014, W.P.No.7773/2014, W.P.No0.8431/2014, W.P.



670 Neetu Singh Markam Vs. State of M.P. (DB) LL.R.[2015]M.P.

No.8432/2014, W.P.-No.7538/2014, W.P. No.7539/2014 and W.P.
N0.7541/2014, Mr.Kuldeep Bhargava, learned counsel for the petitioner in
Writ Petition N0.9342/2014, Mr.Atul Nema, leamned counsel for the petitioner
in Writ Petition No.9981/2014, Mr.C.S.Dubey, learned counsel for the.
petitioner in Writ Petition No.8462/2014 and Mr.Pushpendra Yadav, learned
counsel for petitioners in the Writ Petitions N0.9963/2014, 9150/2014 and
9880/2014, Mr.Anup Kumar Shuklia, learned counsel for the petitioner in
W.P.No0.10623/2014 and Mr.Himanshu Mishra, learned counsel for the
petitioners in Writ Petitions No.14059/2014 and 14062/2014 respectively

have adopted the arguments advanced by Mr.Rajendra T1war1 and

Mr.R.N.Singh, learned Senior Counsel.
22, Mr.Nikhil 'I“lwari, learned counsel for the petitioners in Writ Petitions

No.14059/2014 and 14062/2014 while adopting the submissions made on .

behalf of learned senior counsel for petitioners in other writ petitions has
submitted that petitioners' case does not fall within the purview of “unfair
means” as defined in clause 3.8 of Madhya Pradesh Medical and Dental Under
Graduate Entrance Examination Rules, 2010. It is further submitted that formula
evolved by Board has been applied in an erroneous manner, and since only
two candidates were found copying in one room the same cannot be treated
to be a case of mass-copying. In rejoinder reply, itis submitted that jumbling
report in Pre Medical Test, 2011 has been made the basis for taking action in
respect of all the examinations.

23.  Mr. R.B. Patel, learned counsel for the petitioner in Writ Petition

No.9105/2014 submitted that the Board has cancelled the result of 98 -

candidates who had appeared from thirteen different centres in the State,
therefore, the instant case cannot be said to be a case of mass copying. It is
further submitted that prior to issuance of impugned order, no opportunity of

hearing was afforded to the petitioner. While inviting our attention to roll .

number-wise list of candidates at page 174 of the return as well as para 5 of
the rejoinder, it has been contended that in respect of roll numbers mentioned
in para 5 of the rejoinder, no irregularity was found, therefore, the stand taken
by respondents that the petitioner tampered with the roll number, is incorrect.
It is also pointed out that documents mentioned in 1. A. N0.9566/2014 were
not supplied to the petitioner and some time limit should be prescribed for
taking action for cancellation of admission. It is further submitted that there is
no material on record to show that the candidates were aware about the

e
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jumbling report, therefore, it is not possible to infer that the candidates had
indulged in mass copying. It is also argued that an independent expert ought
to have been appointed.

24.  Mr N.S. Ruprah, learned counsel for the petitioner in Writ Petition
No.8028/2014 submitted that impugned order has been passed on the basis
of surmises and conjectures. It is argued that it is impossible for a candidate
to indulge in copying as sequence of questions in all four sets was different
and OMR sheet of the petitioner has not been produced. It is also argued that
impugned order has been passed in flagrant violation of principles of natural
justice, In support of his submissions, learned counsel has referred to the
decisions of the Supreme Court in cases of TVS Finance and Services
Limited Vs. H.Shivakumar (2010) 15 SCC 295, Oryx Fisheries Private
Limited Vs. Union of India and others, (2010) 13 SCC 427 and Nagarjuna
Construction Company Limited (supra).

25.  Mr. Deep Gupta, learned counsel for the petitioner in Writ Petition
N0.9589/2014 has submitted that petitioner has secured 159 marks whereas
alleged scorer has secured 142 marks. It is pointed out that academic record
of the petitioner is good and he has secured more than 85% marks in High
School and Higher Secondary School examinations and the petitioner, in fact,
was sitting in the examination in front of the alleged scorer. While referring to
corders dated 24.4.2014 and 7.5.2014, it is urged that though the trend
emerging with regard to cancellation of admissions in both the orders is different,
yet the same [ogic has been applied while cancelling admissions.

26.- Mr.Vivek Rusia, learned counsel for the petitioner in Writ Petition
No.6883/2014 has submitted that father of the petitioner is a low paid
employee and the petitioner has good academic record. It is also urged that
initially the committee did not find petitioner's involvement in the use of unfair
means in the examination and it is not possible for a candidate to indulge in
copying in the presence of invigilator. Our attention has also been invited to
communication dated 30,1.2014 sent by the Director, Professional Examination
Board to the Director, Medical Education, to contend that since examination
was conducted by the Board in the year 2012 and students are prosecuting

 their studies in various Medical Colleges, therefore, Board has no authority
to cancel the results of such students.

27.  Mr. Arpan J.Pawar, learned counsel for the petitioners in Writ Petitions
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No.7523/2014, 7525/2014, 7526/2014, 7860/2014 and 8137/2014 has
submitted that no notice was issued to the petitioners before passing the
impugned order and the same was passed in hot haste without properly
examining the records. It is also submitted that impugned order has been passed
on surmises and conjectures and there is no material available with the
respondents for inculpating the petitioners in the case of unfair means. It is
pointed out that petitioners have good academic profile and the statistical
data prepared by respondent No.3 cannot form the basis for any punitive
action against the petitioners. It is also urged that the petitioners No.2 and 3
have also cleared D-MAT Examination, 2011. It is further urged that marks
obtained by the petitioners are nowhere similar to alleged scorers. While
referring to return filed by respondents, it is pointed out that there is a change
in scan numbers of 248 candidates, yet results of only 133 candidates have
been cancelled. It is also argued that there is change in date of birth of as
many as 161 candidates, but change in scan number in respect of aforesaid -
candidates in the report has not been indicated.

It is also argued that out 026,115 roll numbers selected by the Board,
only 1036 roll numbers were chosen for scrutiny and in many other cases
where candidates have secured more or less same marks, no action has been

“taken, In this connection, our attention is invitéd to averments made in para 4
of the rejoinder. It is also urged that there was neither any report of use of
unfair means by the petitioners from the invigilators, nor any report of illegal
change of seating pattern. The Board has failed to place the OMR sheets of
petitioners and the alleged scorers on record. While referring to page 153 of
the return filed by respondents, it was pointed out that petitioner No.2 was_
sitting in front row and not at the rear of the row and the Board is deliberately
withholding the information sought for by the petitioners under the Right to
Information Act, 2005. It is also argued that document Nos. P-1321/c and P-
1325/c, in which, the cases of the petitioners were shown to have been
considered, have not been placed on record and there is no averment in the
return that OMR sheets of all 26,115 candidates have been examined. It is
also submitted that petitioners in W.P. No.7126/14 and W.P. No.8137/14
were fermnale candidates who had appeared in the examination for the first time
and, therefore, the allegation of the respondents that they acted as scorers, is
incorrect. In support of aforesaid submissions, learned counsel for the
petitioners has placed reliance on the decisions of the Supreme Court in cases
of Veer Pal Singh (supra) and Institute of Chartered Financial Analysts of
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India (supra). Learned counsel has also referred to paragraph 55 of the
judgment referred by the Division Bench of this Court in the case of K.
Pratibha Singh Vs. State of M.P. and others (W.P.No.20342/2013).

28. M. Ritwik Parashar, learned counsel for petitioners in W.P. No.7542/
2014 and W.P.No.14458/2014 has submitted that the petitioners were sitting
in the front row and, therefore, their involvement in copying is ruled out. It is
also submitted that the case of the petitioners does not fall within the formula
prescribed by the Board for ascertaining whether or not a candidate has
indulged in use of unfair means. Mr.Anubhav Jain, learned counsel for the
petitioner in W.P. No.9444/2014 has submitted that there is difference in the
marks obtained by the petitioner and that of the scorer., _

29.  Mr.RK. Sanghi, learned counsel for the petitioner in W.P. N¢.9322/
2014 has submitted that there was no sufficient time during the examiantion
and, therefore, it was not possible for the candidates to indulge in copying. It
is further submitted that scan number of the petitioner was not changed
whereas, the scan number of the beneficiary in W.P. No.7527/2014 was
changed. It is further submitted that the petitioner has been appearing in the

- Pre Medical Tests since year 2005 and has succeeded in the year 2010. It is

also pointed out that the beneficiary as well as the scorer took admission in
M.B.B.8. Course and both of them belong to State of Madhya Pradesh, It is
also pointed out that the petitioner is ready to face the NARCO test. It is also

.argued that individuals have been charged with copying, therefore, the instant

case is not a case of mass copying. In support of aforesaid submissions, learned
counsel for the petitioner has placed reliance in the case of Tushar-Ranjan
Sahu and 38 others Vs. Council of Higher Secondary Education, Orissa
and others, AIR 1997 Orissa 194. Learned counsel for the petitioner has
also referred to Broom's Legal Maxims Tenth Edition and has referred to the
maxims “DE NON APPARENTIBUS ET NON EXISTENTIBUS EADEM
EST RATIO' and 'POTEST ADDUCI EXCEPTIO EJUSDEM REI CUJUS
PETITUR DISSOLUTIO”, Learned counsel in support of his submissions
has also referred to the First Edition of the “Discipline of Law” by Lord Denning
and to 'Due Process of Law' First Edition by Abhinav Chandrachud.

30. Mr. Nishant Jain, learned counsel for the petitioner in W.P. No.7527/
2014 has adopted the submissions made by Mr. R.K. Sanghi, Advocate.
Mr.A.T. Faridi, learned counsel for the petitioner in W.P. No.10851/2014
has submitted that in the facts of the case, the Board ought to have conducted
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31.  Mr. A K.Bajpai, learned counsel for the petitioner in W.P. No.8273/
2014 has submitted that Pre-Medical Test, 2009 was not a case of mass-
copying, as out of around 20,000 candidates, the results of only 0.29% of the
candidates have been cancelled and, therefore, the Board ought to have
followed the principles of natural justice. It is also submitted that formula
evolved by the Board for ascertaining whether or not a candidate has indulged
in mass-copying has to be static and cannot be different for different years.

32. Mr. H.K Upadhyaya, learned counsel for the petitioners in W.P.
Nos.10189/2014, 7800/2014, 8640/2014 and 8095/2014 has submitted that
the petitioniers are not involved in the tampering of roll numbers and while
inviting our attention to page 160 of the return, it is contended that roll numbers
of 161 candidates were tampered yet, no action has been taken against them.
It is further submitted that percentage of cancellation of the results in the Pre
Medical Tests of 2010 and 2011 are respectively 0.33% and 0.37% and,
therefore, no inference can be drawn that candidates had indulged in mass
copying in the said examinations. In rejoinder reply, it is highlighted that there
is distinction between correlation and causation, and correlation does not imply
causation. It is also submitted that the Board while taking action against the
students has acted on probability. However, the data of match answers applied
by the Board do not behave in normal probability distribution as the value of
mean, median and mode is not equal. In support of his submissions, Mr.
Upadhyay has referred to the extracts taken out from the websites, namely,
www.purplemath.com and en.wikipedia.org.

33.  Mr.Aditiya Sanghi, learned counsel for the petitioner in W.P. No.7619/
14 has submitted that in order dated 7.5.2014 the petitioner has been treated
to be a scorer who had allegedly helped one Rajesh Yadav and Mohd. Ashfaq
in copying. However, in order dated 24.4.2014 Mohd. Ashfaq has been shown
as scorer who had helped one Raksha Maladhari in copying. It was also
pointed out that the case of the petitioner does not fall within the formula
prescribed by the respondent to ascertain whether the candidates had indulged
in use of unfair means. It is pointed out that the entire case against the petitioner
is based on suspicion and the fact that the petitioner had indulged in copying,
is proved.

. 34,  Learned counsel while advancing arguments in W.P. No.10414/2014
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has submitted that the petitioner was sitting in front row facing the wall and
therefore, it was not possible for him to indulge in copying. It is also submitted
that it is alleged that the petitioner was a scorer who had helped Anshuman
Singh as well as Sant Kumar Maurya whereas, in order dated 24.4.2014,
said Anshuman Singh has been shown to be a scorer. Learned counsel while
canvassing his submissions in W.P.Nos.8108/2014 and 8094/2014 has
submitted that petitioner in W.P.No0.8108/2014 has completed the M.B.B.S.
course and is working as Intern whereas, petitioner in W.P. No.8094/2014 is
a student of Final Year of MBBS course. The case of the petitioners does not
fall within the scope and ambit of formula prescribed by the respondents to
ascertain whether the candidates had indulged in use of unfair means. Learned
counsel for the petitioners in W.P. No.7619/2014, 8094/2014, 8108/2014,
10414/2014, 10415/2014 and 10422/2014 has adopted the submissions of
Shri Ra_] endra Tiwari, learned senior counsel.

In W.P.N0.8371/2014, learned counsel has submltted that petitioner
is alleged to be a scorer in respect of the Pre-Medical Test, 2008 and his
case does not fall within the purview of formula prescribed by respondents.
In W.P. No.10420/2014, it is submitted that the petitioner had takenradmission
in Private Medical ColIege in the year 2012 against the Govcrnmcnt seat.

35.  Mr. Amitabh Gupta, learned counsel for the petitioners in W.P.
Nos.7121/2014 and W.P. N0.7825/2014 has invited our attention to page 7
of the compilation filed on behalf of the Board and has submitted that the
formula adopted by the Board for ascertaining whether the candidates have
resorted to unfair means is obsolete and certain more data are required to
verify whether it is authentic. It is further submitted that the petitioner in W.P.
- No.7121/2014 had sought opinion of the experts orally and the experts have
opined that there is no logic of adopting the criteria evolved by the Experts -
Committee of the Board to ascertain whether a candidate had indulged in use
of unfair means. It is also submitted that the software as well the documents
mentioned in.A. N0.9932/2014 and 1. A.N0.9060/2014 in W.P. No.7121/
2014 ought to have been supplied to the petitioner as the basis of the formula
is not discernible to the petitioner. It is also submitted that though an inquisitorial
enquiry was undertaken by the Board to ascertain the facts, yet the final order
was passed by the Board on 3.5.2014. While inviting our attention to page 3
of the return, it is contended that 300 students from Government Kasturba
Higher Secondary School have appeared, out of which 16 students have been
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named, either as beneficiary or as scorer. It is further submitted that since the
examination was of objective type, therefore possibility of candidates either
answering the correct answers or the probable correct answers was very high
and, therefore, the per centage of mis-match is on higher side. It is also
submitted that non-supply of data as required by the petitioner vide L. A.
N0.9932/2014 and 1.A.No.9060/2014 has prejudiced the petitioner. It is
further submitted that there are seven well settled grounds for exclusion of
principles of natural justice, namely, statutory exclusion, legislative Act,
necessity; undisputed facts, confidentiality, preventive action, emergency and
where nothing unfair can be presumed. However, none of the grounds are
available in the instant case, so as to warrant exclusion of principles of natural
justice. The impugned action has been taken by the respondents in hot haste

and no explanation has been offered for exclusion of principles of natural -

justice. In support of aforesaid submissions, learned counsel for the petitioner
has referred to the decision of the Supreme Court in Competition Commission
of India (supra). It is also urged that even though in a case of enquiry pertaining
to mass copying, provisions of the India Evidence Act, 1872 may not apply,
however, the documents produced in the enquiry, which are relied upon, had
to be proved and if the party wants inspection of the documents, the same
should be granted. It is also submitted that ini a proceeding before the quasi-
judicial quthority, the principles of natural justice would apply and no ground
is available for exclusion of principles of natural justice in the fact situation of
the present case. In support of aforesaid submissions, reference has been
made to the decisions of the Supreme Court in the cases of M/s. Bareilly
Electricity Supply Co. Ltd. Vs. The Workmen and others, (1971) 2 SCC
617 and Board of High School and Intermediate Education, U.P. Allahabad
vs. Ghanshyam Das Gupta and others, AIR 1962 SC 1110,

36.  Itis further submitted that the officials of the Board were biased and
the action against the petitioners has been taken in premediated manner, which
is evident from the order. In support of aforesaid submission, learned counsel
has placed reliance on the decision of the Supreme Court in Radhey Shyam
Gupta vs. U.P.State Agro Industries Corporation Ltd and another, (1999)
2 SCC21. Itis also argued that even if the documents were not required by
the candidate, then too such documents ought to have been supplied to the
-candidate. In support of aforesaid contention, reference has been made to the
decision of the Supreme Court in the case of Nagarjuna Construction
Company Limited (supra). It is also pointed out that the petitioner has a

Vv
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good academic record. While referring to page 31 of the second compilation
filed on behalf of the respondents, it is pointed out that the formula for
ascertaining the fact of copying, has not been explained by the respondents.
It is also submitted that the petitioner in W.P.No0.7121/2014 is a student of
1Ind Year of M.B.B.S. course, whereas the petitioner in W.P. N0.7825/2014
has completed his M.B.B.S. course and is undertaking internship. At this stage,
learned counsel for the petitioners has sought leave of this Court to produce
certain additional facts. Thereupon, following order was passed on 10.9.2014:-

“10.09.2014
LA No.11946/2014 & 1.A. No.11944/2014:

, Not on Board: these matters have been mentioned
by Mr. Amitabh Gupta, Advocate for the petitioners with
a request to take up the same along with the group of cases,
which are presently being heard by the Court as overnight
part heard cases. :

In these matters, the petitioners invited order of
the Court on interlocutory applications (LA. No.9060/
2014; 1LA. No.9932/2014 in W.P. No.7121/2014; I A.
Nos.9933/2014, 1.A. No.9073/2014 in W.P. No.7418/2014,
LA. No.9074/2014, 1 A. No.9936/2014 in W.P. No.7825/
2014 and I.A. No.9075/2014 and 9934/2014 in W.P.
No.8056/2014), for issuing direction to the respondents to
supply stated documents as a precondition for proceeding
with the hearing of the main writ petitions. That request
was, however, negatived vide order dated 3.9.2014 with
liberty, as the petitioners intended to challenge the said
decision before the Supreme Court. The petitioners are,
however, now advised to pursue their main petitions before
this Court without challenging the said decision before the
Supreme Court, but, with liberty to the petitioners to
agitate the points urged and referred to in the order dated

- 3.9.2014 at the appropriate stage.

Above mentioned formal applications have been
filed on behalf of these petitioners for preponing the date
of hearing of the writ petitions and to hear the same along .
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with the overnight part heard companion cases, which are
already listed before the Court today. The application,
“however, is not supported by any affidavit of the
petitioners. Learned counsel submits that due to paucity .
of time, he was not able to obtain affidavit of the petitioners
but he has received clear instructions on telephone from
concerned petitioner(s) to proceed with the hearing of these
writ petitions. Further, it is noticed that the application as
presented, is very vague and does not specifically state
that the petitioners are interested in proceeding with the
hearing of these matters inspite of the order dated 3.9.2014
pas,s'ed by the Division Bench in these petitions.

Learned counsel for the peﬂt;oners/apphcanrs
submits that the subject applications presented by him in
the Court this morning be ignored and instead, he may be
permitted to file a formal application incorporating all
aspects, as are necessary for entertaining the request for
preponing the date of hearing of these writ petitions. He
undertakes to file such application with appropriate reliefs
including to dispense with the filing of affidavit of the
petitioners for the reasons to be recorded in the application
and to treat the proposed application as having been made
by the Advocate himself. He further prays that until such
formal application is filed, the request, which he proposes
to make in the said application, be treated as oral request
made by him across the Bar and proceed on that basis.
This request is made because the arguments of the
petitioners in companion cases, which are listed as
overnight part heard cases, are already concluded and the
reply of the State will begin from today. Before that, he
intends to make his submission on behalf of the aforesaid
two petitioners on condition stated hitherfto.

We show indulgence to these petitioners and permit
the Advocate for the petitioners to address us on merits of
the writ petitions with liberty to the petitioners to challenge
the opinion recorded in the decision dated 3.9.2014 if and
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when occasion arises at the appropriate stage

The undertaking given by Mr. Amitabh Gupta,
Advocate for the petitioners that formal application
" regarding the abovesaid position will be filed in the course
of the day made across the Bar, is accepted as the
petitioners should not suffer, as the matter would become
fate accompli for them if adverse judgment is rendered in
the companion cases.

We further place on record the statement made by
Mr. Amitabh Gupta, Advocate that although he is
appearing as Advocate ivi about 75 cases, which have been
deferred on his request to 6th October, 2014, only two
petitioners have agreed to abide by his advice to pursue
the writ petitions before this Court and the rest of the
petitioners may decide to withdraw the respective petitions
filed by them with liberty to file civil suit for appropriate
reliefs against the orders passed by the Competent
Authority, which decision will be taken by them very shortly.
Hence, formal application for preponing the hearing of
those matters is not made on their behalf, though Mr. Gupta
is common Advocate for the petitioners in all those cases.

LA. No.11946/2014 and LA. No.11944/2014 are
accordingly dlsposed of on the above terms.

Shri Amitabh Gupta is called upon to proceed wzrh

- his argument in the main writ petitions forthwith, so that
the Advocate for the respondents can give a consolidated .

reply (argument) in respect of all the petitioners together

thereafter. Accordingly, Shri Amitabh Gupta commenced

his oral arguments in the main above-numbered writ
petitions. ’ !

(AM. Khanwilkar) (Alok Aradhe)
Chief Justice . Judge

Later on :

At 12:40 PM.
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At this stage, when one more than one hour has been spent
on hearing Shri Amitabh Gupta, learned counsel for the
petitioners, he submits that the petitioners would like to
rely on new facts including academic performance of the
‘petitioners in other examinations conducted during the
same time. No such pleading is found in the writ petition.
Question of permitting the petitioners to amend the
pleadings at this belated stage and more so keeping in mind
the indulgence shown by allowing preponement of hearing

. of the writ petitions on the request and assurance given by
the Advocate across the Bar as recorded in the earlier part

* of the order, cannot be countenanced. Entertaining such
request would inevitably result in deferring the hearing of
all the matters, which ought to be eschewed. For, hearing
‘in other connected matters is already continuing for more
than four full days (i.e. 4.9.2014, 5.9.2014, 8.9.2014 and
9.9.2014). '

Therefore, we must record our disapproval about
the manner in which the matter is being presented by Shri .-
Amitabh Gupta, learned counsel for the petitioners. For,”
if his request is to be accepted, it would result in protracting
the hearing of all the cases. Hence, this prayer is rejected.”

37.. Inrejoinder reply, it is submitted that there is irrationality on the part
of the Board in conducting the examination and the same is being imputed to -
the petitioners. It is also submitted that the cases of all the candidates were
not subjected to scrutiny on'the basis of the formula of Unfair Score evolved
by the Board and the averments made in paragraph 6.4 in Writ Petition
No.7121/2014 have not been rebutted by the Board. It is contended that the
possibility of several candidates having secured similar marks has also not
been explained, as possibility of answering probable answers is high. It is also
urged that the Board should have taken into consideration the cases of all the
selected candidates while undertaking the process of cancellation of
examination results of all the candidates who have allegedly indulged in unfair
means and by not doing so, unequals have been treated as equals and the
action of the Board suffers from irrationality. It is also pointed out that Brochure
issued by the Board should have contained a stipulation that if candidates
secure similar marks, their results were likely to be cancelled. It is submitted
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that this Court in exercise of power under Article 226 of the Constitution of
India has the jurisdiction to determine the disputed questions of fact. In support
of the aforesaid submissions, our attention has been invited to relief clauses
7.3 and 7.4 in Writ Petition No.7825/2014 and reliance has been placed on
the decisions in Babubhai Muljibhai Patel vs. Nandlal Khodidas Barot
and others, AIR 1974 SC 2105 and Om Prakash v. State of Haryana and
Others, (1971) 3 SCC 792.

38.  Lastly, it is urged that no complaint has been made by anybody
immediately after the examination. It is also urged that the rules of game cannot
be changed after examination, as formula to ascertain the fact whether or not
a candidate had indulged in use of unfair means was evolved after the
exarnination was held, which amounts to change of rules of game. In support
of aforesaid submissions, learned counsel has placed reliance on the decisions
in M/s. Monarch Infrastructure (P) Ltd. vs. Commissioner, Ulhasnagar,
Municipal Corporation and others, AIR 2000 SC 2272 and Ramesh Kumar
v. High Court of Delhi and Another, AIR 2010 SC 3714. Learned counsel
has also referred to the decision in Tata Cellular v. Union of India, AIR
1996 SC 11 to invite our attention to scope of judicial review.

. 39.  Mr.K.C.Ghildiyal, learned counsel for the petitioner in Writ Petition

No0.7295/2014 submitted that by an order dated 27.3.2014, the admission
of the petitioner of Pre-Medical Test, 2013 has been cancelled. It is further

‘submitted that the impugned order is wholly illegal, arbitrary and without any

justification. It is also urged that no opportunity of hearing was afforded to
the petitioner before passing the impugned order.

40.  InWrit Petition Nos.1918/2014, 7529/2014,7530/2014, 7682/2014,
7776/2014, 7856/2014, 7861/2014, 7876/2014, 7881/2014, 7891/2014,
7926/2014, 7982/2014, 8023/2014, 8024/2014, 8030/2014, 8048/2014,
8049/2014, 8050/2014, 8051/2014, 8052/2014, 8068/2014, 8069/2014,
8083/2014, 8144/2014, 8167/2014, 8488/2014, 8985/2014, 8990/2014,
8993/2014, 9318/2014, 9321/2014, 9326/2014, 9327/2014, 9340/2014,
9413/2014, 9415/2014, 9466/2014, 9475/2014, 9577/2014, 9583/2014,
9584/2014, 9585/2014, 9588/2014, 9595/2014, 9596/2014, 9624/2014,
9798/2014, 10149/2014, 10151/2014, 10153/2014, 10155/2014, 10156/
2014, 10158/2014, 10159/2014, 10160/2014, 10161/2014, 10162/2014,
1016372014, 10164/2014,10165/2014, 10221/2014, 10390/2014, 10391/
2014, 10418/2014, 10503/2014, 10507/2014, No.11097/2014, 11099/
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2014, 11106/2014, 11112/2014, 11119/2014, 11153/2014, 11491/2014,
11493/2014, 11496/2014, 11510/2014 9690/2014 and 8817/2014 no counsel
has addressed us separately, therefore, we presume that they have adopted
the arguments already made on behalf of the petitioners in other matters.

41.  Mr PK.Kaurav, learned counsel for the respondents on the other
hand has invited our attention to various paragraphs of the order dated
11.4.2014 passed in W.P. N0.20342/2013 (Kw. Pratibha Singh Vs. State
of M.P. and others) and has submitted that the issues raised in the instant writ
petition are covered by the decision rendered by Division Bench of this Court
in the aforesaid writ petition. It is further submitted that the common elements,
namely tampering/mass copying of roll numbers, involvement of some technical
professional racketeers, tampering/mass copying only in selected cities and
selected centres and high percentage of matching of correct and incorrect
answers in selected cities and centres and the opinion furnished by the Special
Task Force in respect of Pre Medical Tests, 2008 to 2012 as well as 2013
exist and, therefore, it can safely be held that candidates even in the Pre Medical
Tests of 2008 to 2012 have indulged in mass copying. It is further submitted
that on account of revealation made in the course of investigation, a decision
was taken to scrutinize the cases of the candidates who had appeared in the
Pre Medical Tests between the years 2008 to 2012. The formula evolved by
the Computer Experts Committee for ascertaining whether or not the
candidates had indulged in use of unfair means, is logical.

42.  Learned counsel for the respondents has invited ourattention to various
pages of the compilation filed by him and has pointed out the seating plan as
well as the documents on record to contend that most of the candidates who
had indulged in copying were sitting at the back of the row, in certain centres
and in selected cities. It was further submitted that the candidates whose
matching answers were low and who did not qualify in the examination were
excluded from the purview of scrutiny and, therefore, no action was taken
against them. However, an undertaking has been given by learned counsel for
the respondent before us that action against all the candidates who had indulged
in the case of mass copying would be taken as was done in respect of Pre
Medical Test, 2013.

It is also submitted that action for cancellation of results of the
candidates has been taken on the basis of data which were available with the
Board as well as the record, seating plan and the information which was supplied
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by the Special Task Force. It is also urged that material on record leads to
inevitable conclusion that identified candidates had indulged in use of unfair
means. It is submitted as under:

(@  Theroll numbers were allotted to concerned candidates
in a particular pattern and in deviation of prescribed method/
norm.

(b)  Theroll numbers are clearly mis-matching as they have
~ been realigned to facilitate the concerned candidates to
© indulge in copying.

(c)  The same officers who had manipulated the data and .
had realigned the roll number of the year 2013 namely Nitin
Mohindra, Senior System Analyst, Ajay Kumar Sen, System
Analyst and C,K. Mishra, Assistant Programmer were
Incharge and responsible for the activity and the same pattern
-has been adopted for the year 2008 to 2012.

(d)  There is high percentage of matching of correct as
well as wrong answers given by Scorer and the concerned
candidate as has been noticed from the respective
answersheets.

(e) Many candidates despite scoring very high marks in
2011 and 2012 did not take admission in the MBBS course
which indicates that they appeared in the examination only
as Scorers to help the candidates sitting behind or in front of
them, as the case may be. Many candidates who appeared in
2008, 2009 and 2010 examinations and whose results have
been cancelled by the Board, have taken admissions but they
had appeared in PMT examinations in the previous years also
and performed poorly. The marks scored by these candidates

in their previous attempts have been mentioned in Annexure-
R/8.

1)} The irregularities have been found to be in increasing
manner from 2008 to 2013 which also goes to show a gradual
increasing trend of commission of irregularities in MBBS
Examination for facilitating commission of unfazr means by
selected candidates. -
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(@  The graphical chart clearly shows unusual trend of
average matching and mismatching of answers in comparison
of candidates whose results are cancelled and all students.-

th) Mass copying has taken place at particular cenires
and in particular cities where the candidates outside from the
State of Madhya Pradesh alongwith the candidates Jrom
Madhya Pradesh have appeared, at times concentrated
number in one room of the Centre. The candidates who have
acted as scorers, even though secured higher marks, have
neither taken admission in the M.B.B.S. Course nor have filed
writ petitions before this Court challenging the cancellation
of the results.

43.  Itisalsourged that aforesaid indisputable facts emerging from the
official record placed before the Court, are sufficient to Jjustify the deciston
taken by the authorities and to arrive at the conclusion that identified candidates
against whom action has been taken were involved in organized mass-copying
and had resorted to unfair means during examination. In support of his
submissions, learned counsel has relied on the decisions of Supreme Court in
the cases of Bihar School Examination Board vs. Subhash Chandra Sinha,
AIR 1970 SC 1269, Maharashtra State Board vs. K.S. Gandhi, (1991) 2
SCC 716, Union of India vs. Anand Kumar, (1994) 5 SCC 663, Biswa
Ranjan Sahu Vs. Sushanta Kumar, (1996) 5 SCC 365, M.C.Mehta vs.
Union of India, (1999) 6 SCC 237, Aligarh Muslim University vs. Mansoor
“ Ali Khan, AIR 2000 SC 2783, Ram Preeti Yadav vs. U.P Board of High
School and Intermediate Education and others, (2003) 8 SCC 3 11, State
of Maharashtra vs. Jalgaon Municipal Corporation, (2003) 9 SCC 731,
Secretary, AP Social Welfare Residential Educational Institute vs. Pindiga,

(2007) 13 SCC 352, Chief General Manager. BSNL vs. Surendranath

Pandey, 2012 (1) SLI 73, Tushar Ranjan Sahu (supra) , M.P. Board of
Secondary Education vs. Shahi Tomar, 2004 (1) MPLJ 455, Chairman
JNK State Board vs. Faiyaz Ahmad, (2000) 3 SCC 59, B.Ramanjini and
others vs. State of 4.P, (2002) 5 SCC 533, All India Railway Recruitment
Board vs. K. Shyam Kumar, (2010) 6 SCC 614, Board of High School and
Intermediate Education Vs. Bagleshwar Prasad, AIR 1966 SC 875, Prem

Prakash Kaluniya vs. Punjab University, (1973) 3 SCC 424, Madhyamik

Shiksha Mandal Vs. Abhilash Shiksha Prasar Samiti, (1998) 9 SCC 236,
UPSC Vs. Jagannath Mishra, (2003) 9 SCC 237, Director, -Students
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Dr.Ambedkar Institute of Hotel Management Nutrition and Catering
Technology Chandigarh, (2009) 1 SCC 59 and Pravamayee Nayak Vs.
Council of Higher Secondary Education, AIR 2003 Orissa 47.

44, Inrespect of Writ Petition No.7295/2014, learned counsel for the
Board, while referring to the return, has submitted that the controversy
involved in the petition is covered by the decision rendered by the Division
Bench of this Court in Pratibha Singh (supra). While referring to paragraph
5 of the return it is pointed out that a candidate having roll number 545059
who was sitting in front of the petitioner in the examination hall was from New
Delhi who had opted Shahdol as examination centre and the petitioner who
had roll number 545060 and sitting behind the aforesaid candidate from New
Delhi belongs to Balaghat, had chosen Shahdol as examination centre. Itis .
further submitted that in the order it has been mentioned that seventy questions
were answered in similar manner by the scorer as well as the petitioner and as
per information furnished by the Special Task Force the candidate bearing
roll number 545059 and the petitioner were in contact with the middleman
and their roll numbers were tampered and they had deliberately opted for
examination centre, Shahdol whereas for the candidate from New Delhi,
Gwalior was the nearest examination centre. Accordingly, it has been held
that the petitioner had indulged in use of unfair means and her examination

- result has rightly been cancelled.

45,  Wehave considered the rival submissions made on both sides and
have perused the record. Before proceeding to deal with the issues involved
in the instant writ petitions, we deem it appropriate to deal with Interlocutory
Applications N0.9932/2014 and 9060/2014 filed in Writ Petition No.7121/
2014. By means of LA.N0.9060/2014, the petitioner in Writ Petition No.7121/
2014 has sought for the production of documents/ software/information. In
1.A.No0.9932/2014 the petitioner has, inter alia, submitted that the Board

- had supplied the written programming of the Software, namely, CMP 200 -

the programme used by Joint Controller (Computer) for analyzing the answer-
sheets of the candidates, However, information, as to said programme, is
deficient in following respects:-

(a)  Details of the operating system on which the given
program CMP 200. PRG was compiled /executed.

(b)  Soft copy of the software/compiler/platform which
was used for the given program CMP 200.PRG.
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(c) . Algorithm/flow-chart/state-machine. used to
construct/write the program named CMP 200. PRG

(d)  Input and output files used to get the result as
mentioned in the order impugned.” '

The aforesaid information is being sought by the petitioners on the
basis of opinion given by Assistant Professors of Pt Dwarka Prasad Mishra,
IITT-DM, Jabalpur.

46.  During the course of submissions when a query was put to learned
counsel for the petitioners, whether the petitioners had sought the opinion of
the experts in writing, learned counsel for the petitioners fairly submitted that
he had sought opinion of the experts orally.

47.  Wehave carefully gone through the opinion given by the experts: In
the opinion relied upon by the petitioners the experts have stated that the
. formula does not seem to be based on any scientific background and impugned
orders by which the results of the candidates have been cancelled are silent
as to any statistical analysis is available in relation to the question paper with
respect to the nature/pattern of answers of the questions contained in it. The
experts have further stated that the impugned orders of cancellation of results
of the candidates are silent as to whether any expert opinion has been taken
with respect to answers and question in order to know the relevancy of four
options to the question, as many a times, two options are easily recognized as
irrelevant, thereby increasing the probability of opting same cotrect or incorrect
options out of remaining two because of seeming proximity/similarity between
them. The experts have also stated that the impugned orders do not mention
the contents stated in para 4 of the opinion. The background in which the
experts have given their opinion is not discernible to us, as the opinion from
them was sought orally.

48.  Anopinion of an expert has to be understood in the context of query
put to him. It is pertinent to note that neither the opinion has been given by the
experts on the letter head nor any affidavit in support of the opinion, has been
filed. Besides that, we are afraid that while criticising the impugned orders,
the experts have travelled beyond the scope of opinion, as experts cannot be
permitted to adjudge the validity of the orders passed by the Board which the

Court alone is empowered to examine. The experts have not givenany opinion -

that the formula evolved by the committee of experts of the Board is either

o
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impermissible or replete with palpable error or by using the formula, the cases
of the candidates who had resorted to unfair means, cannot be identified.
Therefore, on the basis of aforesaid expert opinion, the petitioners cannot be
permitted to seek production of documents/ software/information as prayed
by them in 1. A. No.9932/2014. It is well settled in law that all the grounds for
passing order by an administrative authority need not be mentioned in the
order itself, but can be relied upon contemporaneous material later on, in
which larger public interest is involved. [See: K.Shyam Kumar (supra) ]
Therefore, there is no need of mentioning the basis of formula in the impugned
orders of cancellation of results of the candidates. All the material information
which has been taken into account by the Board in decision making process
while passing the impugned orders and which has been taken into consideration
by this Court has been supplied to the petitioners and, therefore, question of
prejudice on account of non-supply of the documents, as demandcd does
not arise.

49, Now we may deal with the core issue of the case i.e. whether
candidates had indulged in use of unfair means i.e. mass copying in Pre Medical
Tests 2008 to 2012. The expression 'mass copying' has not been defined in
the Rules governing the Pre Medical Test. It has, therefore, to be understood
in its commeon parlance. In Tushar Ranjan Sahu (supra), it has been held
that what could be considered mass copying cannot be laid down with
mathematical precision and has to be decided in the facts of each case. Now,
we may refer to the facts year-wise to ascertain whether the candidates had
indulged in mass-copying. The Committee constituted to identify the candidates
who had indulged in use of unfair means in Pre Medical Test, 2012 in its
report, inter alia, found that:-

@ Roll numbers of 701 candidates were tampered after
their generation and there was departure from settled norms
for allotment of roll numbers in respect of aforesaid candidates.

(i) [nBhopal,inexamination centres, namely, Raja Bhoj
Higher Secondary School, Bhopal; Govermment Kamla Nehru
Higher Secondary School, Bhopal; and Government Kasturba
Higher Secondary School, Bhopal, 12, 18, 22 candidates
respectively were sitting in pairs at the end of the row whose
roll numbers were tampered and their right match answers
and wrong match answers are similar.
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(i)  Similarly, inIndore in examination centres, namely, Shri
K.B.Patel Gujrati Girls Higher Secondary School, Indore;
PMB Gujarati Science College, Indore; and RRMB Gujarati
Higher Secondary School, Indore, 46, 44 and 116 candidates
respectively were sitting in pairs, whose roll numbers were
tampered and their right match answers and wrong match
answers are identical.

(ivy  In Government India Gandhi Girls College, Shahdol,
14 candidates were sitting in pairs and their right match answers
and wrong match answers are identical,

(v)  Thecandidates whose roll numbers were altered and
who were sitting in pairs, one of the candidate from the pair
was from outside the State and the other candidate in most of
the cases did not belong to the city where the examination
centre was located.

For the facility of refergnce relevant extract of the chart annexed with
the Compilation-I at Page 165 as well as seating plan of the candidates is
reproduced below which shows that candidates sitting in pairs in selected
cities and in selected examination centres have secured same marks and one
of the candidates of the pair was from outside the State of Madhya Pradesh,
and other candidates in most of the cases did not belong to the city where
examianation centre was located.

Pre-Medical Test -2012

Examination Citv — Bhopal
Examination Centre ~ Govt. Raja Bhoj Higher Secondary School

| S.No.| Candidate's name and permanent * Roll No. | Marks Match Right Wrong
residence . obtained answer | match match
answer ‘| answer
2. Anand Kumar, Patna (Bihar) 412035 163 199 151 48
Samrudhi Dixit, Balaghat 412036 162
4. Sonu Kumar, Patna (Bihar) 412095 155 195 142 53
Farukh Shah, Ujjain 412096 155




LLR.[2015]M.P. Neetu Singh Markam Vs. State of M.P. (DB) 689

. Examination City - Bhopal )
Examination Centre - Govt. Kamla Nehru Girls Higher Secondary School

S.No Candidate's name and - RollNo. | Marks Match | Right |Wrong
permanent obtained | answer | match |[match
residence answer| answer

12. Richhapal Galwa Kota 413103 172 195 160 (35
(Raiasthan) . )

Avijeet Prasad, Gwalior 413104 | 167

13. Ashok Kumar, Indore 413109 | 165 196 152 {44
Ashish Swami, Jhunjhunu 413110 | 165 .
(Rajasthan)

Examination City - Bhopal .

Examination Centre - Govt. Kasturba Higher Secondary School

No. Candidate's RollNo. | Marks Match | Right |Wrong
.name and permanent . obtained | answer | match |match
residence ) answer| answer

18. Shakir Seckar (Rajasthan) 413567 | 163 182 148 |34
Raghuveer Yadav, Morena 413568 165

1. Pradeep Kumar Verma, 413597 | 165 198 152 |46

- Narsinghpur
Jaikaran Yadav, Bhopal 413598 163

Examination City - Indore

Examination Centre -Shri i.B. Patel Gujrati Girls Higher Secondary School

5.No. Candidate's RollNo. | Marks Match | Right |Wrong
name and permanent obtained | answer | maich [match
residence answer|answer

p8. |  Brajesh Mishra, Katni 433007 | 163 | 188 145 |43
Natasha Cam, Dewas 433008 | 159

rl. Vinavak ChandraDiwakar, 433025 | 141 194 129 |65
Patna (Bihar 433026 142
Deepak Chouhan, Dhar

B3, Prakhar Garg, Bulundshahar 433037 | 122 170 99 71

(U.P) .
Rahul Chouhan, Badwani 433038 | 116

B7. Vivek Kumar, Patna (Bihar) 433066 149 191 134 |57
Ashish Dawar, Dhar 433067 | 146

46. Mohammad Daidan 433125 | 168 | 193 156 |37
Hamirpur (U.P.

Anil Dabar, Indore 433126 173
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Examination City - Indore
Examination Centre - PM.B. Gujrati Science College

S.No. Candidate's Roll No. | Marks Match | Right |Wrong
name and permanent obtained { answer | match |match
residence ) answer|answer

5l Pradeep Kumar Bharadwaij, 433417 | 139 197 128 |69
Indore
Jitendra Akhdiya, Jhabua 433418 | 139

54, Darvesh Singh, Bareli (U.P.) 433435 | 139 190 124 |66
Vinod Mehta, Khargone 433436 | 137

57 Alok Agrahari, 433453 | 158 192 142 |50
-Sultanpur (U.P. -

Gaurav Solanki, Khargone 433454 | 155

60. Anil Singh, Kanpur (U.P.) 433471 | 170 193 - 155 |38
Rajkumar Kanash, Dhar 433472 169 .

65. Anuj Kumar Maurya, 433513 | 165 195 149 |46

. Kanpur (U.P.
Pushplata Solanki, Dahi 433514 | 161

70. Juber Ahmad, Bareli (U.P) 433533 | 165 199 153 |46
Sonal Saryam, Seoni 433534 | 166

Examination City - Indore

Examination Centre - R.R.M.B. Gujrati Higher Secondary School

S.No.| Candidate's RollNo. | Marks Match | Right |Wrong
name and permanent ) obtained | answer | match {match
residence answer|answer

72. Mohammad Feroz, Bareli (U.P.) 433903 | 147 182 134 |48
Ancop Kumar Sharma, Nagda 433904 | 1356

75. Vivek Patel. Indore 433917 | 151 193 137 (56
Vivek Chourasiya, Tikamgath 433918 149

80. Anil Kumar, Rampur (U.P) 433929 | 172 197 157 |40
Parak Nayak, Chhattarpur 433930 169

83. Laxman Gupta, Satna 433939 | 133 151 122 |69
Shruti Saxena, Bhopal 433940 137

87. Muktadeer Ahmad Pilibheet (U.P) | 433953 | 143 186 132 |54
Chitranshi Garg, Indore 433954 | 152

9l. Rahul Gurjar, Bhind 433970 | 163 197 152 |45
Neeraj Pathak, Indore 433971 167
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95. Devendra Kumar, Indore 433981 | 145 181 135 |46
) Rohit Hada, Jhabua 433982 | 162
08. Kamal Akhtar, Kanpur 433989 | 162 198 150 |48
Arpit Patidar, Khargone 433990 | 161
105. Privanka Chhapre, Durg 434019 | 163 192 146 |46
Shradda Gupta, Badwani 434020 | 158
108, Mohammad Afroz, Kanpur 434031 126 185 112 73
Manisha Kanare, Mandleshwar © 434032 124
113. Hemant Sevriva, Gwalior 434054 .m 182 14-3 39
Budhvilas Singh, Satna 434055 162
129, Sohatb Aajam, Kanpur 434101 | 145 186 128 |58
Umashankar Gahlot, Jhabua 434102 144
|130. Vijay Kumar Singh, Jabalpur 434113 165 196 151 45
Chetan Chouhan, Indore 434114 163 .
131. Madhvi Singh, Indore 434128 140 188 129 59
. Deepshika Damor, Jhabua 434129 143
Examination City - Shahdol
Examination_Centre - Govt. Indira Gandhi Girls College
.No. Candidate's RollNo.| Marks Match | Right | Wrong
name and penmanent obmined | answer | match [ match
residence answer] answer
132. Rupesh Kumar Shrivastava, 453635 | 169 199 156 |43
Patna
Ankit Tiwari, Katni 453636 | 168
133. Nitesh Kumar Singh, Patna 453665 | 166 191 153 |38
Anshul Ochhani, Shahdol 453666 | 168
135. Mithlesh Kumar, Patna 453725 | 165 183 145 |38
Abhay Surana, Balaghat 453726 | 157
136. Vijay Kumar Singh. Patna 453755 | 163 185 149 |36
Ruchika Kurvey, Umariya 453756 163
137. Ravishankar Kumar, Patna 453815 | 161 177 143 |34
Dipika Bakshi, Betul 453816 | 166
138. Satish Chandra, Kota (Raj,) 453845 | 171 195 155 |40
Shailesh Kumar Raghuwanshi, 453846 | 168
Sami
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PMT 2012-(701) Candidates - Seating Plan

s. | city | Name of [Room{Column 1| Column 2 Column 3| Column 4| Column 5| Column 6
No| Name | Examinati |No. :

an Center/ .
Name of )
Invigilators
-11 | Bhopal| Raja Bhoj |12 412001 412007 412013 | 412019 | 412025
H.5.School 412002 412008 412014 [412020 | 412026
Bhopal 412003 412009 412015 412021 412027
412004 412010 412016 |412022 | 412028
Smt.Madhuri 412005/ | 412011 412017 412023 | 412029
Singh 195 412012 1412018 | 412024 | 412030
Smt.Pushpa 412006/1
Thapak 95
2 | Bhopal RajaBliuj 13 412031 412037 [412043 1412049 | 412055
H.S.School 412032 | 412038 412044 | 412050 | 412056
Bhopal ~|412033 412039 1412045 | 412051 | 412057
412034 412040 |412046 | 412052 | 412058
Smt.Sushma 412035/ | 412041 412047 [412053 | 412059
159 412042 412048 | 412054 | 412060
412036/
Smt.Sumt 199
7 | Bhopal| Govt.Kemla |1 413051 |4 1 "3(40 1 P4 1 pd 1 3B
N e 4 1 4 1 34 1 M1 84 1 i
G ir 4 1 34 1314 1 p4 1 54 1 3
H . 8 i T 4 1 I}4 1 .1 14 1 B
4 1 140 1 3|41B067/ | 413073/ | 413079/
Smt.Nasrat 1413056/10 413062/1971190 196 184
Khan 5 4130687 | 413074/ | 41380/
;J 190 196 184
Smt.Archan
Sharma
9 Bhopal| Govt.Kamla |3 413111 413117 413123 (413129 | 413135
Nehru 413112 413118 413124 | 413130 | 413136 -
Girls 413113 413119  |413125 (413131 | 413137
HS.S. 413114 | 413120 413126 413132 | 413138
413115/ | 413121/55|413127/ | 413133/ | 413139/
Bhavana 53 413133/55]200 195 161
Sharma 413116/ 413128/ | 413134/ | 413140/
Bharat 53 200 195 161
Khare
11 | Bhopal| Govt. 1 413551 413557 413563 | 413569 | 413575
Kasturba 413552 413558 413564 | 413570 | 413576
Girls 413553 413559 413565 |413571 | 413577
HSS. 413554 413560 413566 [413572 | 413578
413555/ | 413561/ |413567/ | 413573/ 413579/
Smt.Kiran 186 195 182 167 173
Verma 413556/ | 413562/ |[413568/ | 413574/ | 413580/

Smt.Rajni 186 195 182 16 173
Gupta -
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13 |Bhopal | Govt.Kast |3 413611 - | 413592/NA 413623 (413629 |[413635

urba Girls 413612 | 413617 413624 (413630 | 413636
H.S.S. 413613 413618 | 413625 |413631 [413637

413614 413619 | 413626 413632 [413638
Smt.Vibha 413615/ | 413620 413627/ (413633 | 413639
Shrivastava 197 413621/ | 186 413634 | 413640

413616/ | 200 413628/ N

197 413622/ | 186

200
Smt.Rukman
Choubey
17 [Indore | Mata 25 429601 429611 429621 (429631 | 429641 [429651

Jijabai 429602 | 429612 429622 (429632 | 429642 (429652
Govt. 429603 429613 429623 (429633 | 429643 429653
PG Girls 429604 | 429614 | 429624 (429634 | 429644 (429654
College, 429605 4296135 429625 1429635 | 429645 (429655
.| Indore 420606 | 429616 | 429626 |429636/A| 429646 429656

429607 | 429617 | 429627 |429637/ | 429647 |429657
Dr.Nisha 429608 429618 429628 |53 429648 429658
Modi 429609 | 429619 | 429629 |429638/ | 429649 |429659
. 429610 | 429620 | 429630 |53 429650 429660
Babita 429639

Jain 429640

L8 |Indore | Shri Atal [40 [431841 431851 | 431861 |431871

Bihari 1431842/ | 431852 | 431862 [431872
Bajpai 85 431853 | 431863 |431873
Govt. 431843/ | 431854 | 431864 [431874
Arts 85 431855 | 431865 431875
&Comme 431844 | 431856 | 431866 |431876
rce 431845 | 431857 | 431867 (431877
College 431846 | 431858 | 431868 |431878
431847 | 431859 | 431869 [431879
Dr.Kavita 431848 | 431860 | 431870 [431880
Rawat 431849
: 431850
Dr.S.P.
Pandey

28 |Indore | P.,M.B. CB-0 [433449 | 433455 433461 433467

Gujrati 7 433450 | 433456 | 433462 |433468
Science 433451 433457 433463 |433469
College, 433452 | 433458 433464 |433470
Indore . |433453/ | 43345% | 433465/ 1433471/
192 190 - 196 193

Smt.Rajesh 433454/ | 433454/ | 433466/ 433472/
Dubey 192 190 196 193
Shri B.

Chawde

B2 |Indore | RRMB 2 433933/ | 4339417126 433949 |433957/
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Gujrati 197 ! 433950 |197
Schoof, 433934/ | 180 433951/ | 433958/
Indore 197/t5 433942/18p 195 197/106
433935/ | 433943 433952/
KU.Sonat 152719 433944 195/143 |433959/
Soni 433936/ | 433945/4% 106/167
197 433946/48f 433953
1152 143/186
Ku.Rinku 433937 | 433947/ 433960/
Sharma 433938 152/ 197 167
433939/
191 433948/
433940/ | 197 433955 433961
191/12 433956 1433962
433963/
192
; 433964/
192/ 43
37 | Indore { RRMB 7 434093 4341017184 434109/133434117
Gujrati 434094 4341027184 434118
School, 434095/ | /434103 | 434110 (434119
Indore 157 434104 434111 |434120
434096/ | 434105 434112 [434121/A]
Dr.Rekha 197/15 434106 4341137 1434122/
Jain 434097/ | 434107/A) 196 NA
150719 434108/ | 434114/ [434123
Snrt. 133
Jyotsana 434098/ 196/32 434124 .
Sisangiya 198 434115/
434099 32/ 26
434100 | 434116/264
42 | Indore | Govt. 11 436591 436598 436605 (436612 | 436619 436635
Nutan 436592 436599 436606 |436613 | 436620 |436626
H.S. 436593 436600/50 436607 |436614 | 436621 |436627
School 436594 436601/50 436608 |[436615 | 436622 436628
436595 436602 436609 [436616 | 436623 |436629
Smt. 436596 436603 436610 436617 | 436624 436630
Neeta 436597 436604 436611 436618
Vaishnav ’
Vinod
Joshi
44 | Indore | SikkaSS. |21 437809 437815 437821 |437327 | 437833 |437839
School 437810 437816 437822 |437828 | 437834 |437840
437811 437817/73 437823 |437829 | 437835 |437841
Manoj 437812 437818/73 437824 437830 | 437836 437842
Parasar 437813 437819 437825 |437831 | 437837 |437843
437814 437820 437826 |437832 | 437838 |437844
Swati
Sarvate
47 | Shahdol Govt.IG 2 453601 453607 453613 | 453619 | 453625 |453631
Girls 453602 453608 453614 |453620 | 453626 |453632
College 453603 453609 453615 |453621 | 453627 |453633
453604 453610 453616 1453622 | 453628 |453634
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DrM.S. 453605/ | 453611 453617 | 453623 | 453629 | 453635/|
Shrivastava 165 199
. 453606/°| 453612 | 453618 | 453624 | 453630 | 453636/
165 199
Dr.Rajendra
Gupta
R#9| Shahdol| Govt. IG GirlsJ4 453673 | 453679 | 453685 | 453691 | 453697 | 453703
College 453674 | 453680 | 453686 | 453692 | 453698 | 453704
Dr.Pratibha 453675 | 453681 453687 | 453693 | 453699 | 453705
Shrivastava 453676 | 453682 | 453688 | 453694 | 453700 | 453706
453677 | 453683 | 453689 | 453695/ | 453701 | 453707
R.C_Gutpa 453678 | 453684 | 453690 | 191 453702 | 453708
453696/
191

50.  Thus, from perusal of the report of the Computer Experts Committee
it is apparent that Roll Numbers of 701 candidates were altered in deviation
from the settled norms for allotment of roll numbers i.¢. according to date of
birth and month of birth and the aforesaid candidates were made to sit in
pairs in selected examination centres in selected cities and the marks obtained
by them are also nearly identical. There is striking similarity in the right match
answers and wrong match answers which cannot be a coincidence. It is also
pertinent to mention here that the candidates who acted as scorersi.e. who -
facilitated copying, were mostly from out of State and had chosen the particular
examination centres sitaute far away from their home town. Similarly, most of
the candidates who indulged in copying also chose that very particular centres
chosen by the scorers which are situate away from their places of residence,
even though examination centre was available at their place of residence or
nearby their places of residence and they were sitting in pairs with the scorers.
This again cannot be a coincidence. It is also noteworthy that, scorers who
were mostly from outside the State of Madhya Pradesh anid had secured
good marks have neither taken admission nor have filed writ petitions against

. the orders by which their examination results have been cancelled by the Board.

‘We may also take note of the statement made by Mr.P.K.Kaurav, learned
counsel for respondents, that 131 candidates whose roll numbers were
tampered and opted for Indore as examination centre were outside the State

of Madhya Pradesh or were not from Indore as per address furnished by
them.

51.  TheCommittee constituted to identify the candidates who had indulged
in use of unfair means in Pre Medical Test, 2011 in its report, inter alia, found
as under:- o
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(i) In examination centres, namely, Government Kasturba
Higher Secondary School, Government Kamla Nehru Girls
Higher Secondary School and Government Nutan Subhash
Higher Secondary School in Bhopal 16, 24 and 3 candidates
respectively were sitting in pairs at the end of the row and
their right match answers and wrong match answers are similar.

(i) [n examination centres, namely, Government Maharani
Laxmi Bai P.G.Girls College, Mata Jija Bai Government Girls
P.G.College Moti Tabela, Government Bal Vinay Mandir
Excellence Higher Secondary School, Swami Vivekanand
Government Model Higher Secondary School, Government
Ahilyashram Higher Secondary School, Government Maharaj
Shivajirao Higher Secondary School, P.M.B.Gujrati Science

_College, R.R.M.B. Gujrati Higher Secondary School and Shri
K.V.Patel Gujrati Middle School in Indore 4, 6, 10, 2, 10,
10, 4, 4 & 2 candidates respectively were sitting in pairs in the
end of the row and their right match answers and wrong match
answers are similar.

(i) InGovernment P.G.College, Khargone 04 candidates.
were sitting in pairs at the end of the row and their right match
answers and wrong match answers are identical. ’

(iv)  The candidates whose roll numbers were altered and
out of the candidates who were sitting in pair, one of the
candidate of the pair was from outside the State and the other
candidate in most of the cases did not belong to the city where
the examination centre was located.

. For the facility of reference, relevant extracts of the chart annexed with the

Compilation-Iis at Pages 131 & 161 as well as seating plan of the candidates and
relevant of right match and wrong match answers of the candidates, are reproduced
below which shows that candidates appearing in selected cities and in selected
examination centres have secured same marks and their right match answers and
wrong match answers are similar. From such candidates sitting in pairs, one ofthe
candidate was from outside the State of Madhya Pradesh and the another candidate
had chosen the examination centre situated away from his place of residence even
though examination centre was available either at his place of residence or nearby or
was a local candidate residing nearby the examination centre.
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Prc Medlcal Test, 20 11

Examination City- BhOpal
Exam Centre- Government Kasturba Higher Secondary School.

Gro |[Name of Candidate and city of  |Roll Number [Marks [Match : |Right match |Wrong

up [permanent residence Obtain |answer |answer match

No. ed |answer

Ul [Mabendr Kuniar Yadav. Jaipur [Z06205 163 Ias 24 M
Yusuf Saifi, Mandleshwar 206206 [65

02 (Harlal Singh, Sikor, Rajasthan  [206223 134 180 137 . 43
Rakshand Khantal, Tikamgarh  |206224 142

03 |Bhavna Abatwai. Jabalpur . 200247 131 171 [VE] 36
Pawan Kumnar Maida, Ratlam - [206248 124 ‘

Examination City- Bhopal
Exam Centre- Govt. Kamla Nehru Girls Higher Secondary School

Oro |Name ot Candidate and city of  [Roll Number [Marks ™ [Match [Right match [Wrong
up  |permanent residence ' Obtain janswer |answer " |match
No. - ed answer -
Ul |Kamaram Choudhary, Ubemmer |207161 133 17> 143 - 32
Rahil P. Veera, Jabalpur 207162 1535- . ]
U2 |Pradeep Kutnar, Ajmer, 20773 63— [153 152 37
Shantanu Vyas, Dewas -+ 1207174 161
03 |Deepak Pandev, Kanpur I20 5 166 83 156 27
Jitendra Malviya, Dhar 207216 - |168
P.M.T,, 2011
, Roll No.-Wise List 0of 26116 Candidates .
S.No. [Roll No. ™ [Scan No. [Form No.  [Birth Candidate’s Name ~ [Actua
’ - _ |DD/
© (MM

3276 1206203 205462 160104 04/12/1993 |Aishwaraya MB Sagar -

73277 | 206204 204000 | 155083 | 05/01/1988 |Abhishek Gupta :
3278 | 206205 207517 | 13712 1570271988 |Mahendra Kumar| 05/01

' - |Yaday i
| 3279 | 206206 205581 | 151735 10/08/1992 |Yusuf Saify 05/01

3280 | 206207 206410 | 157774 05/01/1950 |Saddam Abrar
3281 | 206208 204986 | 154281 -_ | 05/01/1990 |Raju Rawat

3282 | 206209 206287 | 160662- 05/01/1992 |Divya Bajpai
3283 | 206210 204445 | 157149 05/01/1992 |Monika Yadav




698 Neetu Singh Markam Vs. State of M.P. (DB) LL.R.[2015]M.P.
PMT-2011 (Tentative) Seating Plan

SNo |City Name of Examiration Ro |Column 1 Column2 Cdumnn 3 Cdumn4 Columns
- Mame  foemter/ Iz dator'sf an
Name .
[} Bhopal  JGovt KNGHSS.TT 1 207151 207157 20716 207169 200175
Nagar Bhopat 207152 207158 20764 20mt 207176
207153 2059 076 20171 201077
Arclong 207554 207160 207166 2072 207178
Smt M 20715515 [20T161/075 2071 67/196 (20T 207179161
. 207156/15 XN6VITS 20T 631% 181 207180161
[SmtSunita Bhatnagar 209174
184
] Bhopal JGovt KNGHSS. TT 2 207181 RiHEY) ETHTH] 207199 207205
Nazar Bhopal 2022 07188 207194 201200 207206
0715 27189 207195 207201 |207207
o Sharma 207134 27190 207196 7202 207208
St Blavam 207185/ 207917151 207193183 200176 200209
. 185 20719%151 2HTIIB/IRY 201204176 207210,
Smi Sunity 107186/
Premchandmi 'l's?-_'
3, Bhopal  JGovt Kasturba Girds| 1 206201 06207 206213 206219 2062125
[1.5.School, Bhapal 206202 Na208 206214 206220 206226
20620 R0 06015 206221 jele Ryl
. 206204 0210 216 206222 206228
Shohina Khen 20:205/ neuns:  (neons  [oewse  |resmo
. . 138 2062127152 206218/195° 206224180 206230
Shaila Chourasia 206206/
188
4, Blhoml  [Govt Kasturba Guri 2 206231 X237 X248 206249 206255
H.S. Schodl, Bhopal 206032 NeR38 0a2H 20230 2065256
. 206233 039 206245 206351 206257
. 206234 240 5246 206252 20618
Dr. St Uena Tiviard 206235/ 024134 04711 206153 2065985
194 02434 206243/171 206054 206260085
Smt i Mmjulaty 2062367 .
Shourti - 194

Chart showing striking similarity in right match answers and wrong match
answers

Gro | Nameof Cardidate and city of Rell Munter  |Muks  |Mich  |Right moch  [Wone Adfitiona  |MName of
up  |permanent refdaxe Obtaln  |mswer  |angwer mich | aswer | Cdlege
Na ed in . . |asver ofler o
- PMT, than Admkso
2011 mich n
answer .
03 |Satish Katew, Abvver, R, 10 % 7l ] 56 Chru
Tausif Ahnad, Badti, UP. vit] e 12 Nedical
Colege,
10 [Mving Sond, Jair, Rajasthon 07167 165 1% 155 41 45 NSC
Slweyansh Soni, Raipur DB 161 Base
. . Medicl
Cullege.
Bbalpne
19 |Sharad Yadwv, Ky | pirzied] 171 1% [E) 2 40 S8
Al B, Sognr s 16 Medical
Caliege
Reva
27 |Bgom TrEp Sy (D0 1€ ToT Jy5J E MG
Pratapgarh, UP. ] 2R 19 Madical
Dhomenda Prajapati, Angpor Cdlmfge .
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P [VirdKumer, Jodue Y | |15 |8 ET I MG
FrirmHein, kchn 26640 T Mecicd
Gl

Iire
41 [Tobr Fissain, Indore 26719 o |12 | 15 7 | % Girda -
Avingeh Dodhar, Retbm 2670 18 Midicd

.

Chaficr

& [DiymMid Koeme 255 W | | B3 7 7 Gndhi

Gt Beome, b 23430 s Md
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52.  The Committee constituted to identify the candidates who had indulged
in use of unfair means in Pre Medical Test, 2010 in its report, inter alia,
found as under:- ;

") Inexamination centres, namely, Government Kasturba -
Higher Secondary School, Government , Bhopal; Government
P.G.College, Dhar; Government Holkar Science College,
Indore and Government Malav Girls Higher 4Secondary
School, Indore and Government Excellent Bal Vinay Mandir,
Indore and Government P.G.College, Khargone, 2, 4, 50, 2,
14, 18 candidates respectively were seated in pairs at the end
of the row and their right match answers and wrong match
answers are identical.

(i) All the aforesaid candidates who were seated in pairs
have received similar marks."

For the facility of reference relevant extracts of the charts annexed
with the Compilation-I at Pages 27 & 124 and relevant extracts of roll number-
wise chart tampering in roll numbers and relevant extract of chart showing
similarity in right match answers and wrong match answers of such candidates
who were sitting in pairs are reproduced below. The aforesaid relevant extract
establishes the fact that the scan numbers of the candidates were tampered so
as to change thetr roll numbers to enable them to sit in pair and there is striking
similarity in right match and wrong match answers of such candidates. The
same reads as under:-
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Pre Medical Test-2010

Exam City- Bhopal
Exam Centre-Govt. Kamla Nehru Girls Higher Secondary School

Gap [MNam of Cnddte aud oty oA [RdiNo. Mt Mich Rigt Wrang
Na pemaent residnoe CObtaned Arsvers Mach Mich
, Atgirs AT
01 |Sull Siehibhadoia B A R 5] 16l T30 21
Som Pochari, Bpad DHG 16
PM.T.: 2010
Roll No.-Wise List of 26711 Candidate's
SNa: Roll Nb. ScnMb,  [FormiNa. Bith Candidates Nemee tmms::m
No
342 |s0i%2 R TER FTIT o099 Neetw Sl
3H3 504963 06791 J3ED2 1205 199] SWD) Singh Biodbra 101485
383 |501%4 0712 Jax%9 U198 Son Pactori 1017
345 1501%5 OHE  [421%0 TROG15] Pk Miviya .
386 |S0I%6 oHs1 [42029 DoAY 1988 Rajndra Kurny Boghdd

PM.T. :2010

Comparison of 68 Pairing Report From 26711 Candidates (Total Match
A/S+ Wrong Match A/S- Mismatch A/S) = 142.66

Roll No.1| Roll No.2 | Match | Mismatch| Blank |Total | Right |Wrong {New FLD
Answer| Answer | Answer Match | Match
- Answer| Answer

Centre Name: Govt.Geetanjali Girls College P.G.B.T. College Campus Bairasin Road Bhopal

503559 | 503560 159 41 0 200 | 97 62 180

Centre Name: Govt. Science & Commerce College, Benazir, Gokhale Hostel Bhawan,
Jahangirabad, Bhopal ;

504831 | 504832 169 3 0 200 | 138 31 169
Centre Name: Laxmi Narayan College of Technology, Kalchuri Nagar, Raisen Road, Bhopal -
505946 | 505947 198 2 0 200 | 146 52 248
506227 | 506228 169 31 0 200 | 139 30 168

506389 | 506390 188 23 0 200 | 141 36 190
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Centre Name: Govt.Malav Girls H.S.School, Moti Tal;ela, Indore

Neetu Singh Markam Vs. State of M.P. (DB) 701

519453 | 519454 168

32

0

200

148 20

156

519486 | 519487 153

47

0

200

101 52

158

Centre Name: Govt. Science & Commerce College, Bhanwar Kuan,

A-B Road, Indore

517716 | 517717 177 23 0 200 | 130 47 201
Centre Name: Govt. Excellent Bal Vinay Mandir, Nehru Park Road, Indore
520715 | 520716 159 41 0 200 | 121 38 156

Centre Name: Shri Guru Tech Bahadur Khalsa College, Mahanada, Jabalpur

23828 | 523829 171 29 0 200 | 150 21 163
.Centre Name: Rewa Engineering College, Rewa .
528010 | 529011 148 52 0 200 | 58 90 186
529391 | 529392 166 | 34 ] 200 | 143 23 155
Centre Name: Govt.Autonomous Girls PG. Excellence College, Sagar
32031 | 532032 137 13 0 200 | 157 30 204
Centre Name: Govt. Arts & Commerce, Tilisagar
532552 | 532553 137 63 0 200 | 66 71 145
Gr |Name of candidate and RollNo.| Marks | Match | Right |Wrong | Additio
pup city of permanent residence Obtained | answers| match |match |nal
No. - in PMT, ANSWCIS | answers answers
2010 than
match
answers
D1 |Subi Singh Bhadoriva,Bhind | 504963 | 167 161 140 2r 60 -
(Unreserved) | em=eeee - | 163
504964
Sonu Pachori, Bhopal B
(Unreserved)
D3 |Rakesh Kumar Mishra, Dhar| 509102 | 145 161 131 30 69"
Balram Kanel, Indore 509103 | 167 Y
9 | Amarnath Verma, Indore 517069 | 156 - 190 142 48 58
Shailesh K. Barua, Indore - | 517070 | 152 ’
15 |Govind Kumar Indore 517198 | 170 190 151 39 49
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Ravikumar Dewade, Badwahaj 526096 | 166

Amit Kumar Pipaliya, 517199 | 161
Badwani

18.| Punget Kumar Mishra, Indore |517249 | 159 184 ‘144 40 56
Nidhi Jain, Sagar 517250 | 154

22 | Vilay Kumar Yadav, Indore | 517349 _IE 195 158 37 42
Akshay Shandilya, Khargone 517350 | 172

26 | Jahiruddin Ansari, Indore 517419 | 171 192 155 . 37 45
Nirmal Choudhary, Jhabua |517420 | 166

30 | Namrata Damor, Jhabua (ST)| 520715 | 144 159 121 38 79
Bhavesh Bhamaniya, Bhopal (520716 | 144

33 | Mahima Singh Chandel, Indore | 520795 | 161 172 139 33 61
Suntil Atal, Gwalior 520796 | 156

35 | Gopal Patidar, Indore 520891 | 165 162 138 24 62
Rajesh Singh Argal, Indore | 520892 { 160

39 | Arvind Kumar Yadav, Khargond 526014 | 159 188 | 142 46 58
Natasha Sheikh, Khargone | 526015 | 154

42 | Rakesh Kumar Khargone 526046 | 138 192 127 65 73
Neha Verma, Sendhwa (ST) |526047 | 141

45 | Krishna Dev Ojha, Khargone | 526062 | 159 176 129 47 71
Arun Kirade, Khargone 526063 { 139

47 | Ajay Nishad, Khargone 526095 | 152 163 134 29 66

53.  The Committee constituted to identify the candidates who had
indulged in use of unfair means in Pre Medical Test, 2009 in its report, inter

alia, found as under:-

")  Inexamination centres, namely, Government M.L.B.
Guls  School, Guna; M.B.Khalsa College, Indore; Maharaja
Ranjeet Singh College of Professional Science, Indore; Central
India Institute of Technology, Indore; Trilok Chand Jain Higher
Secondary School, Indore; Government Malav Girls Higher
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Secondary School, Indore; and Government Holkar Science
College, Indore the roll numbers of the candidates were altered
and they were sitting in pairs in the aforesaid examination. It
was found by the Committee that such candidates were sitting
at the end of the row and their right match answers and wrong
match answers are identical.

(i) It was found by the Committee that 2, 5, 4, 3, 3, 30,
3, 4 and 31 candidates were sitting in pairs in the aforesaid
examination centre respectively whose roll numbers were
tampered and whose right match answers and wrong match
answers are identical."

For the facility of reference relevant extracts of the chart annexed
with the Compllatlon-l at Page 22 are reproduced below which show that
candidates appearing in selected cities and in selected examination centres
have secured same marks:

Pre-Medieal Test-2009

Examination City - Guna
Examination Centre - Government M.L.B. Kanya Vidyalaya.”

S.No. Candidate's . Roll No.| ‘Marks | Match |Right- |Wrong
name and permanent obtained; answers |match |match
residence . ANSWErs| answers

01 Abhay Singh Yaday, Ujjain 843023 | 151.31 164 137 |27
Hitesh Patidar, Indore 243024 164.12

Examination City - Indore
Examination Centre- M.B. Khalsa College

S.No. Candidate's Roll No.| Marks |Match = [Right [Wreng
name and permanent obtained| answers |match |match
residence Answers |answers

02 Radheshyam Bamaniya, 853005 132.34 180 - | 118 (62
Badwani 853006 | 131.30
Nitin Kumar Balke, Rajpur

03 Rakesh Kumar Garg, Indore 853028 | 134,53 197 126 |71

. Pooja Arya, Pansemal 853029 | 133.46

04 Pooja Pansemal 853029 | 13346 | 197 124 " |73

Ravindra Baghel, Kukshi 853030 | 13030 | °
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Examination City - Indore

Examination Centre - Maharaja Ranjeet Singh College of Professional
Science.

S.No. Candidate's Roll No.| Marks | Match |Right |Wrong '
name and permanent obtained answers |match | match
residence answers answe;

07 Mahendra Singh Rana, 854654 | 126.86 191 120 |71
Gwalior - 854655 | 125.80
Deepak Bundela, Manawar

08 Deepak Bundela, Manawar 854655 | 125.80 190 117 |73
Sunil Dabar, Indore . 854656 122.68

Examination City - Indore
Examination Centre - Trilokchand Jain Higher Secondary School.

S.No. Candidate's Roll No.| Marks J Match [Right | Wrong
name and permanent obtained answers [match | match
residence answers answers|

12 Neelam Kumari, Indore 855660 | 154.79 197 146 131
Nisha Chathan, Manawar 855661- | 154.79 :

13 Nisha Chauhan, Manawar 855661 154.79 194 144 |50
Vaishali Bariya, Alirajpur 855662 | 152.68

18 Achal Kumar Mandhare, Indore | 855691 157.71 154 149 |45
Praveen Kumar Harode, Multai 855692 159.79

22 Privanka Bharke, Indore 855739 163.03 198 154 |44
Vikrant Mandlof, Alirajpur 855740 | 161.99

Examination City - Indore
Examination Centre - Government Post Graduate Girls College Moti Tabela.

S.Noe. Candidate’s Roll No.[ Marks | Match |Right |Wrong
name and permanent obtained answers (match |match
residence answers answe

27 Manoi Kumar Chandra. Indore 856078 157.78 191 148 |43
Shalini Khatri, Gwalior 856079 160.95

28 Shaljni Khatri, Gwalior 856079 | 16095 191 148 |43
Amntit Kumar Pipliya, Badwani 856080 | 157.78 .

[
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* Examination City - Indore
Exammatlon Centre - Government Malaw Gn‘ls Higher Secondary School.

IS.No. Candidate's Roll No.] Marks | Match |Right |Wrong
name and permanent obtained answers |match |match
residence ANS\YErS| answers

29 Nitin Arya, Pansemal 856555 153.53 194 143 |51
Mukesh Deol, Jhabau 856356 151,40

Examination City - Indore
Examination Centre - Government Holkar Science College.

S.No. Candidate's Roll No.| Marks | Match |Right (YWrong
name and permanent obtained answers |match |match
residence ' ROSWErs| answers

35 Rushabh Momaya, Sendhwa 857629 | 133.72 192 ‘124 |68
Amit Choudhary, Indore 857630 132.67 )

137 Vishal Man, Indore 857678 | 15045 177 133 |4
Deovrath Pandey, Shivpuri 857679 | 145.13

38 Deovrath Pandey, Shivpuri 857679 | 145.13 161 127 |34
’ Arbaz Ali Sheikh, Dewas 857680 | 149.31

39 Akhil Arora, Indore : 857689 13992 158 123 |35 -
Akshay Kumar Trivedi, Jabalpur| . 857690 | 151.46

46 Arvind Kumar Pipaliya, Anjad 857769 | 145.26 181 131 |50
Vasudeo Pawak, Indore - 857770 | 142.07

P.M.T. 2009

Comparison of 96 Pairing reportfr.om 29162 candidates
(Total Match A/s. + Wrong Match A/s - Mismatch A/s)=138.62

Centre Name: Bhabha Engineering & Research College, Back of Vrindavan '
Garden, Jatkhedi, Hoshangabad Road, Bhopal

Roll No.1| Roll No.2 | Match Mismaicl{ Blank |Total| Right | Wrong |New FLD

Answer| Answer | Answer Match | Match
Answer| Answer
1832534 832535 175 23 .0 200 133 42 192

F32788 832789 192 )] 0 200 | 126 66 250
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Centre Name: Govt. MLB Girls School, Infront of City Kotwali, Guna
Roll Ne.l| Roll No.2| Match MismatclJ Blank |Tetal | Right |Wrong [New FLD

Answer{ Answer | Answer Match | Match
Answer| Answer
843023 | 843024 164 36 0 200 137 27 155

Centre Name: Govt. Girls Gajra Raja H.S.School, Bada, Laéhkar, Gwalior

oll No.}{ Roll No.2| Match | Mismatch Blank |Total Right | Wrong |New FLD
Answer| Answer | Answer Match | Match
Answer| Answer

845096 | 845097 193 7 10 200 | 146 47 233
845097 | 845098 177 23 0 200 | 140 37 191

Centre Name: Shrimant Madhav Rao Scmdla Govt Model Science CoIlegc
Jhansi Road, Gwalior

Roll No.I| Roll No.2| Match | Mismatch Blank |Total Right | Wrong |New FLD
Answer| Answer | Answer Match | Match
Answer| Answer

845661 | 845662 172 28 0 200 | 55 117 261
845896 | 845897 166 34 0 200 | 132 34 166

Centre Name: Govt. Kamala Raja Girls College, Kampoo, Gwalior

oll No.1f Roll No.2| Match | MismatcH Blank {Total | Right Wrong [New FLD
Answer| Answer | Answer| Match | Match
Answer| Answer
847358 | 847359 " 169 31 |10 200 135 34° 172
847475 | 847476 169 31 0 200 149 20 158

Centre Name: M.B. Khalsa College, Raj Mohalla Chouraha, Near Gangwal
Bus Stand, Indore

IRell No.1| Roll No.2 Match | Mismatch Blank |Total Right | Wrong (New FLD
Answer| Answer | Answer Match | Match
Answer| Answer

853005 | 853006 180 20 0 200 | 118 62 222
853028 | 853029 197 3 0 200 | 126 71 265
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Centre Name: Govt. Arts & Commerce College, A.B. _Road, Indore

Roll No.1l Roll No.2 | Match | Mismatch! Blank |Total | Right | Wrong (New FLD
' Answer| Answer | Answer Mateh | Match ’
o B Answer| Answer
853638 [ 853639 - 162 | 38 o+ - |200 . 147 , -y15. -~ [139
853924 | 853925 162 38 0 200 145 |17 . [14]

Centre Name: Institute of Engineering & Technology, D.A.V.V. Khandwa

Roll No.l| Rell No.2 | Match | Mismate ﬁlank Total | Right |Wrong |[New FLD
Answer| Answer. | Answer| | Match | Match
B - 1°° | Answer|Answer

854155+ | 854156 . 156 30 |14 200 1111 45« . |17

854178 | 854179 |- -144 - | 56. . .| O 200 |87 -.|57 . |l45 |

Centre Name: Central India Institute of Technology, Dewas Bypass Road,’
Ardia Indore : A

oll No.1| Rol! No.2 |- 'Match' | Mismatc Blank |Total| Right -| Wrong |New FLD
Answer| Answer | Answer Match { Mateh [© - .
- - . ; .. | Answer| Answer

LHEES Y

855154 | 855155 | -189-"~| 11 0 - 200|134 |55 {233 . -,
855155 | 855156--| 174~ |24 - |2 200 | 126 |48 198 -
Centre Name: Tirlok Chand Jain H.S: School, In front of Chhatripura Thana,
Indore o

Fﬂoll No.ll Roll No.2| Match | Mismateld Blank |[Total| Right | Wrong [New FLD
Answer| Answer | Answer| Match | Match -

- Answer| Answer
855655 | 855656 190 - 10 0 - |200 | 142 48 1228
855660, | 855661 197 3 0 200 146 51 245
Centre Name: Govt. P.G. Girls College, Moti Tabela, Indore .
856078 | 856079 191 9 0 200 148 43 225
856079 | 856080 191 9 0 200 148 43 225

Centre Name; Govt. Malav Girls H.S. School, Moti Tabela, Indore --

856555 | 856556 191 -6 0 200 | 143 51 239
856579 | 856580 167 33 0 200 | 122 45 179
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Centre Name: Govt. Holkar Science College, Indore

857579 | 857580 177 23 0 200 | 125 52 206
857589 | 857590 | 170 30 0 |200 | 123 47 187

Centre Name: Govt. Mankunwar Bai Arts & Commerce Wommens College,
Napier Town, Jabalpur

861211 | 861212 162 38 0 1200 | 134 28 152

Ccntre Name:, Govt Model Science Collcgc Pachpedl Jabalpur

862831 862832 169 3I 0 2OQ 116 53 . 191

Centre Name: Govt. Engmeerilig College, Ranjhi, Jabalpur

51 ¥

863508 | 863509 | - 188 12 0 200 | 155 33 209

Centre Name: Bappa Shri Narayan Vocational P.G. Collegc (K.X.V.) Station
Road, Charbag, Lucknow

873255 | 873256 155 45 0 200 | 120 35 145
873343 | 873344 154 46‘ - 10 200 | 111 43 151

Centre Name: Kendriya Vldhyalaya., Near Dllkusha Garden, Lucknow Cantt.,
Lucknow

873508 | 873509 165 ..[ 35 0, - {200 | 145 20 150
873898 | 873899 184 16 - 0 1200 | 153 31 199

Centre Name: Govt. Girls College, Mhov&iNecmucth'()ad, Mandsaur -

875033 | 875034 160 40 0 200 | 136 24 ‘(144

Centre Name: Rajeev Gandh1 Govt. PG Collcgc Mhow Neemuch Road,
Mandsaur

875328 | 875329 128 72 0 200 | 44 84 140

Centre Name: Kendriya Vidhyalaya, Sector - 4, R.K. Puram, New Delhi

878171 | 878172 141 5% 0 200 | 76 65 147
878313. | 878314 164 36 0 - {200 | 139 25 153
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‘Centre Name: Govt. T.R.S. College, Rewa

881475 | 881476 150 |50 o 200 |62 88 188

Centre Name: Govt. Model Science College, Rewa

881805 | 881806 | 178 | 22 0 . [200 |98 T80  |236

Centre Name: Rewa Engineering College, Rewa

Ty . - 1

882332 | 882333 175 25 |o 1200 ] 80 |95 245
882369 | 282370 150 | 50 0 fz200 {437 107|207

Centre Name: Govt. M.L.B. Girls.H.S. School No.1, Sagar

885005 |.885006 165 . 35 v 0 200 | i26. :|39.. |169
885128 | 885129 185 15 0 200 | 142 43 213

Centre Name: Govt. Autonomous Excellence Girls P.G. College, Sagar

i

885797 | 885798 161 39 0 200 | 136 |25 |uar s

Centre Name: Govt. P.G. College, Naveen Bhawan, Gahra i\l'ala, _“Sat;la—'-“ ’

887235 | 887236 | 164 36 0 200 | 138" |26 154
887271 | 887272 144 56 -1 0 200 | 83 . 61 - |149

Centre Name: Pt. Shambunath Shukla P.G. College, Shahdol

889101 | 889102 163 | 37 1o 200 | 146 {17 [143

" 54. - The Committee constituted to identify the candidates who had indulged
in use of unfair means in Pre Medical Test, 2008 in its report, inter aha,
found as under:- ‘

"@) - Inexamination centres, namely, Government Holkar
Science College, Indore; Trilokchand Jain Higher Secondary
School, Indore; Government Arts & Commerce College,
Indore; Government Madhav Science College, Ujjain the |
candidates whose roll numbers weére altered were sitting in
pairs in the aforesaid exammatlon

+ (i) The Committee ﬁlrther found that right match answers
and wrong match answers of the aforesaid candidates who
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were sitting in pairs were identical.

(i) It was found by the Committee that 20, 7, 12 and 3
candidates were sitting next to each other in the aforesaid
examination centres.

~ (i  Thecommittee further found that the marks secured
by such candidates in Pre Medical Test, 2008 are identical."

For the facility of reference relevant extracts of the chart annexed with
the Compilation-] at Page 19 are reproduced below which show that candidates
appearing in selected cities and in selected examination centres have secured

.same marks.

‘** P.M.T. 2008
- Comparison of 59 Pairing report from 38378 candxdates
(Total MatchA/s + Wrong Match A/s - MlsmatchA/s) 138 74

Centré Name: Govt Monlal Vigyan Mahav1dyaIaya, Near Old Vidhan Sabha,
Bhopal ; . .

Roll:No.1j Roll. ‘No\._i.[, . Match | Mismatch| Blank {Tota! | Right |Wrong |New
wue. | Answer| Answer | Answer Match | Match [Fid. -
L s i . Answer| Answer

205088 205089 166 34 0 200 | 158 8 140

205471 | 205472 179 21 0 200 |99 80 238

Centre Name: Govt. J iwaji Rao H.S. Scho‘ol, Lashkar, Gwalior

Roll No.1/Roll. No.2 | Match | Mismatch| Blank |Yotal | Right | Wrong |[New

Answer( Answer | Answer Match | Match |Fid.

i . Answer| Answer
2224388 |224389 164 36 0 200 | 90 4 202
224498 | 224499 161 39 0 200 | 144 17 139

Centre Name: Govt. Kamla Raja Girls, P.G. Autonomous College, Kampoo,
Gwalior

Roll No.1| Roll. No.2 | Match | Mismatch| Blank |Total | Right | Wrong |New

Answer| Answer Answer| Match | Match |Fid.
Answer| Answer
224576 | 224577 128 50 22 200 59 69 147

224669 {224670 162 |31 . " |0 200 | 160 9 147
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Centre Name: Madhav College, Nai Sadak, Lashkar, Gwalior

Roll No.I| Roll. No.2 | Match | Mismatch( Blank | Total Right | Wrong |New
Answer| Answer | Answer Match | Match - |Fld.

) -Answer| Answer
226104 |226105 196 3 200 | 116 80 273
2262158 226159 164 36 0 200 ) 153 1 1139

Centre Name: J.C. Mill Girls College, Birla Nagar, Gwalior .

hloll No.1|Roll. No.2 [ Match | Mismatch| Blank |Total | Right Wrong |New
. Answer| Answer |Answer Match | Match [FId.

. ) Answer| Answer
1226663 226664 180 20 0 200 | 117 63 223
226742 [226743 | 130 50 0 200 |76 74 174

_ Centre Name: Trilokchand Jain H.S. School Chhatnpura, In front of Police
' Station Biyabani, Indore

Roll No.1| Roll. No.2 | Match | Mismatch| Blank | Total Right |Wreng (New
Answer| Answer |Answer Match | Mateh [Fid.

Answer| Answer
236505 |236506 . 189 11 200 149 40 .. 218
226511 | 236512 175 25 200 133 42 ‘192

Centre Name: Govt. Arts & Commerce College, A.B. Road, Bhanwarkuan

. Main Road, Indore

Rofl No.1| Rell. No.2 | Match | Mismatch| Blank |Total Right | Wrong |New
Answer| Answer | Answer| - Match | Match |FId.

' Answer| Answer
236505 [236906 186 14 200 127 59 231
236906 |236907 183 ) 17 1200 127 56 1222

Centre Name: Govt. Mankunwar Ba1Arts & Commerce Women's College,
Napier Town, Jabalpur

Roll No.1 Roll. No.2| Match | Mismatch| Blank | Total Right | Wrong |New
Answer| Answer: | Answer| | Match | Match |FId.

Answer| Answer
241937 | 241938 184 16 0 200 129 55 223
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Centre Name: Gyanganga Institute of Technology & Science, Tilwaraghat

Road Jabalpur

Match

Right

Wrong

Roll No.1) Rell. No.2 Mismatch| Blank |Total New
. Answer| Answer | Answer Match | Match |Fld.
Answer| Answer
243104 | 243105, 142 58 0 200 |78 64 148
Centre Name: Navyug Arts & Commerce College, Civil Lines, Jabalpur
Roll No:1| Roll. No.2 | Match | Mismatch| Blank |Total | Right | Wrong |[New
. Answer| Answer | Answer Match | Match |Fld.
: Answer| Answer
243976 |243977 155 | 45 0 200 | 126 29 139
Centre Name: Govt. Science College, Rewa
Roll Ne.]| Roll. No.2 | Match | Mismatch| Blank | Total| Right | Wrong (New
Answer| Answer | Answer| Match | Match |Fld.
Answer| Answer|
257129 | 257130 147 52 1 200 1 71 76 171
257318 | 257319 149 51 0 - 200 | 105 44 142
Centre Name: College of Agriculture, Rewa
Roll No.l| Roll. No.2 | Match | Mismatch| Blank [Total | Right | Wrong |[New
: Answer{ Answer | Answer Match | Match |Fld.
Answer| Answer
257641 {257642 179 21 0 200 | 152 27 185
Centre Name: Govt. M.L.B. Girls H.S. School No.1, Sagar
Roll No.1j Roll. No.2 | Match | Mismatch| Blank |Total | Right | Wrong (New
Answer| Answer | Answer Match | Match |Fld.
Answer| Answer
261256 |261257 163 37 0 200 | 149 14 140
Centreé Name: Govt. Madhav Science College, Ujjain
Roll No.1l Roil. No.2 | Mateh | Mismatch| Blank | Total| Right | Wrong |New
: . Answer| Answer | Answer Match | Match |Fld.
) Answer| Answer
269415 | 269416 165 35 0 200 | 151 14 144
269416 | 269417 191 9 0 200 | 157 34 216
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Centre Name: S.A.T.I. (Degree) Vidisha:

Roll No.1| Roll, No.2 | Match | Mismatch| Blank

Answer| Answer | Answer|

Total

Right | Wrong |New
Match |-Match | Fid.

Answer| Answer

196

271075 | 271076 182 18 200 150 32
271242 | 271243 161 39 200 141 20 142
A Pre-Medical Test -2008
Examination City - Indore
Examination Centre - Govt, Holkar Science Coliege
S.No. Candidate's . RollNo.| Marks | Match | Right |Wrong
‘name and permanent - obtained | answer | inatch |mateh
residence answer| answer
1. Vikram R}ii Sable, Betul 232019 161.62 158 129 (29
Soundrya Bodh, Sanawad 232020 139.88
3. Rashmi Tiwari, Rewa 232037 | 100.40 147 82 66
Parag Panthi, Indore 232038 107.68 g
7. Anil Katara, Indore 232098 177.2% 177 158 19,
Sunil Barua, Indore 232099 166.88
Examination City - Indore
Examination Centre - Trilokchand Jain, H.S.School
S. -| Candidate's name and permanent | RollNo.| Marks Match | Right . | Wrong -
N residence obtaincd | answer | match | match
0. answer| answer |
1 Lallan Pratap Singh. Indore 236505 ° | 160.51 189 149 {40
2. Jitendra Garg, Indore 236506 | 155.34 © -
1 Varun Nahale, Manawar 236511 150.13 175 133 |42
3. Sameer Sonkar, Indere 236512 150.14
Examination City - Indore
Examination Centre - Govt. Arts & Commerce College -
S. Candidate's name and permancnt | RoliNo.| Marks Match | Right |Wrong .
N residence obtained | answer | match |match
0. . Aanswer| answer
1 Amand Kumar Mandare, Dewas | 236905 137.69 186 127 |59
6. Manish Kushwaha, Indore 236906: | 134.55 i
1 Jitendra Gupta. Indare 236962 118.01 177 107 - |70
9. Priya Bharke, Indore ‘ 236963 122.18
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2 Priya Bharke, Indore 236963 | 12218 | 150 105 (41
0. Abhishek Verma, Dewas 236964 | 150.25
2 Chandrashekhar Pal, Dhar .| 236988 | 15127 | 185 151 |34
2. Nisha Kanash, Indore .| 236994 | 166.80
2 Nisha Kanash, Indore 236995 | 159.58 | 185 143 (42
3. Pinky Kannoj, Manawar 236996 | 150.28

The fact that the candidates have indulged in use of unfair means in Pre-
Medical Tests 0f 2008 to 2012 is also evident from the following chart mentioned
at page 182 of Compilation 1, which shows that in cases where the results of the
examinations have been cancelled, the average of wrong match answers as
compared to the general average of wrong match answers given by the candidates
who were not involved in use of unfair means, is much higher:

Examinstion Namd Average Maitch | Average Average Right | Average of Wrong
. Answer Mismatch| MatchAnswer | Match Answer/ (Total
Answer _ Attempted- Ripht
- Match Answer)
PM.T. 2013 60.95 138.94 25.97 0.20
P.M.T. 2013 148.36 5054 | 96.99 . 0.59
Candidature
Cancelled
PM.T. 2012 69.51 130.45 39.98 0.19
PM.T. 2012 169.05 30.88 129.38 0.65
Candidature
Cancelled
PM.T. 2011. 63.55 136.29 33.98 ' 0.18
PM.T. 2011 176.02 23.61 13112 0.67
Candidature
Cancelled
P.M.T. 2010 71.33 128.61 44.80 0.17
P.M.T. 2010 177.34 2264 137.79 0.65
Candidature
Cancelled
P.M.T. 2009 69.32 130.64 39.03 0.19
PM.T. 2009 178.47 21.02 13141 0.71
Candidature
Cancelled
P.M.T. 2008 69.37 130.59 41.84 0.17
P.M.T. 2008 17236 27.60 -} 127.80 0.62
Candidature
Cancelled
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55. . Another aspect of the matter which is worth noticing is that though.
large number of candidates who were qualified for admission in medical
colleges yet they did not take admission in the medical colleges whose results
were subsequently cancelled on account of their involvement in mass-copying,
reinforces the facts inferred by the authorities that they acted as scorers and
this fact is evident from the following chart:

Summary report of cancelled cases due to roll number tampermg
and admitted in various medical colleges.

Year 2008 to 2012.
S. |EMT Cancelled cases Admitted in various Canﬂidates who did
No.| Year due to roll medical colleges not take admission
number tampering .
1. 2008 L 10 n .
2. |2009 85 | 4 4
3. | 2010 Q 3 37
4 |20, | 8 - | =2 i
5. (2012 319 . 121 198

56.  No explanation has been offered on behalf of the petitioners as to
why the roll numbers allotted to the petitioners were not in conformity with
the norm prescribed by the Board for allotment of roll numbers and why in
case of the petitioners and the candidates who have acted as Scorers, there is
similarity in the right match answers as well as wrong match answers. We may
also state that in an enquiry such as in the present case, the Board was justified
in proceeding on the basis of indisputable circumstances pointing finger towards
involvement of the concerned candidates and record its subjective satisfaction
in that behalf. The Committee has arrived at the conclusion that candidates
had indulged in mass copying in Pre Medical Tests, 2008 to 2012, on the
basis of data and records available with Board, report of the Computer Experts
committee and information furnished by the Special Task Force. Thus, the
facts narrated supra leads to inevitable conclusion that the candidates whose
results have been cancelled have indulged in mass-copymg in Pre Medical
Tests, 2008 to 2012,

57.  Before proceeding to deal with the common contentions raised on
behalf of the petitioners it is noteworthy to mention here that the results of
439 candidates who had indulged in unfair means in Pre Medical Test, 2013



716 Neetu Singh Markam Vs. State of MP. (DB)  LL.R.[2015]M.P.

were cancelled. The candidates approached this Court by filing several writ
petitions which were decided by the common order dated 11.4.2014 passed
in a batch of Writ Petitions headed by Writ Petition No.20342/2013
[Ku.Pratibha Singh (minor) Vs. The State of Madhya Pradesh and others).
The Division Bench of this Court by a detailed and judgment dealt with the
contentions raised by the petitioners therein, most of which have again been
raised in some form or the other in this Batch of writ petitions. It is pertinent to
mention here that the order dated 11.4.2014 passed by a Division Bench of
this Court in the aforesaid writ petitions has attained finality as the Special
Leave Petition preferred against the said order (dated 11.4.2014 passed in
batch of writ petitions) has been dismissed by Supreme Court vide order
dated 8.8.2014 passed in Special Leave Petitions No. 18791-18792. In order
to appreciate the fact that some of the issues raised in these writ petitions
have already been examined in detail and extensively by the Division Bench of
this Court in said writ petitions, it would be apposite to refer to the following
chart:-

Contention of the Petitioners

Contentions dealt with in the

raised in present batch of writ |

petitions

arder dated 11.4.2014 passed bx
Division Bench ofthis Court in

W.P.N0.20342/2013 _and other

connected writ petifions

(i) Sequence of question paper in
fdur different sets was different,
therefore, it is not possible fora
candidate to indulge in copying

The Division Bench for the reasons
assigned in paragraph 84 of the
order and in view of paragraphs 11
&12 of decision of Supreme Court
in Bagleshwar Prasad (suprajhas

rejected this contention. '

()  Neither
Superintendent was examined nor

any Centre
any report of [nvigilator of the
Examination Centre was obtained
to ascertain the factum of mass-

copjing.

This contention has been dealt wnh
in paragraph 114 of the order and it
has beet held as follows:-

“As the theory propounded by the
respondent-Board that all this has
happened as a large scale
conspiracy, is plausible one, even
the

Supervisor or Invigilator or officials

involvement of concerned
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at the concemed examination
centres cannot be ruled out, Suffice
it to observe that the existence of|
other cfinching circumstances
regarding organised unfairmeans|.
during the examination "were
sufficient for the Board to proceed

in the matter. Nay, it was the
bounden duty of the Board to do so

in public interest even in absence of

any report frem the Supervisors or

Invigilators.
(i)’ The Board had no authority| This argument was dealt with by,

" |to cancel examination results of the|Division Bench in paragraphs 38 to
candidates who had taken|42 of the order and has been

admission in M.B.B.S. Course. |rejected.
(iv) The impugned action againsjFor the reasons assigned in

the petitioners is vitiated on account|paragraphs 91 to 106 and taking

of ":violatioh of principies of natural|note of several decisions of

st'ticé. _ " |Supreme Court it has been held that
principles of natural justice do not
have any application in case of

, mass copying.
(v) The petitioners have brilliant|[For the reasons assigned ity

past academicrecord and, therefore, |paragraph 107 of the order thi

no inference with regard to theirjcontention has been rejected.
involvement in unfair means can be

drawn.

58.  Since the aforesaid issues have already been dealt with in extenso in
the order passed in the case of Pratibha Singh (supra) which has been upheld
by the Supreme Court, therefore, it is not necessary for us to further deal with
_ those contentions raised on behalf of the petitioner in this regard. Therefore,
we proceed to deal with other issues.

59.  The petitioners have taken a stand that the formula applied for
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ascertaining the unfair means score is required to be explained and the expert.
opinion is not beyond the scope of judicial review and same can be examined

by this Court. In this connecfion, reliance has been placed on the decisions of
the Supreme Court in the cases of Natwar Singh (supra), East Coast Railway

(supra) and Nagarjuna Construction Company Limited (supra). In view of
the stand taken by the petitioners with regard to the basis of the formula evolved

by the Board, we called upon the Board to explain the same to reassure
ourselves and not to sit over the opinion by the experts as Court of appeal, in
pursuance of which Mr. A.P. Shrivastava, the then Chairman of the Board and

Dr. Santosh Kumar Gandhi, Joint Controller of the Board appeared before
us. The qualification of Mr. A.P. Shrivastava is B.Sc. in Mathematics, Physics

& Statistics and M.Sc. in Mathematics from Allahabad University. He has

also qualified I.A.S. examination with the subjects-Mathematics and Physics.

" Mr. A.P. Shrivastava had an excellent academic record and he has been

awarded National Science Talent Research Scholarship from HCERC.

Similarly, Mr. Santosh Kumar Gandhi holds the Bachelor degree in Electronics

and Master degree and Ph.D. in Computer Applications from Maulana Azad

National Institute of Technology, Bhopal. Mr. A.P. Shrivastava has stated before

us as follows: '

". Average or Mean of a set of measuremeénts indicates
the value around which the values of the measurement are
centered. The Standard Deviation of a set of measurements
indicates the variability or dispersion around the average.

A Jarge number of random variables observed in nature
possess a frequency distribution that is approximately mound-
shaped which is known as Normal Probability Distribution.

2. If p is the mean and &is the Standard
Deviation of a distribution of measurements that is
approximately mound-shaped or Normal, then the following
Empirical Rules applies : )

(@) The interval (p+ o) contains approximately 68.27%
of the measurements.

(i) The interval (u+2 o) contains approximately 95.45% -
of the measurements,
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(i}  Theinterval (u+3 0') contains: approx1mately 99.73%
of the measurements.

) The above emplrlcal rule is also called the three- 51gma
rule. This emplncal rule is oftert used to quickly geta rough
probabxhty estimate of something givenits standard deviation,
ifthe population is assumed normal, thus also a simple test for
outliers (if the populatic:i is assumed normal).

3."  For each ql." stion, there was only one correct answer
but three incorrect answers in the objective type examlnatxon
of PMT. Therefore the humber of i 1ncorrect miatching ariswers
indicates the hlgher likelihood of the candidates havmg helped
each other in answenng questlons On the othér hand, the
number of mismatch : answers fora pair of candldates mdlcates
the independent application'of mind of the candidates. If the
mismatch number is relatively large, the likelihood of the

- candidates having helped each other in answenng questions is
low. . .

The inference about collusive copying of answers by a
pair of candidates sitting next to each other cannot be based
solely on the number of matching answers. The inference must
take into account the number of mismatches and the number

ofincorrect matches also. "

4, Therefore, the formula for ﬁItefing out the suspects for -
PMT-2011 was first modified. by a551gn1ng welght of three to
the number of incorrect matching answers. But, with this
modification the filtered list contained candidates who had _
performed badly as the number of i 1ncorrect answers was very
large for them.. :

The difference between the number of incorrect

. matches and mismatches indicates the likelihood of answering
in collusion or copying the answers. Therefore, the number of
matching answers has been adjusted for this factor to arrive at

* abetter indicator. This indicator has been called Unfair Medns
Score. This indicator can also be seen as a weighted score of
matching answers in which the weight of one has been assigned



720 Neetu Singh Markam Vs. State of M.P. (DB) ~ LLR[2015]M.P

to number of correct matches, weight of two to number of
incorrect matches and weight of minus one to number of
mismatches. The list of suspects based on this formula was
then examined by the Enquiry Committee constituted for this
purpose. Each candidate's case was individually examined
keeping in mind the number of incorrect matches, mismatches
and correct matches.

5. A relatively high cut-off value has been chosen for filtering
out the list of suspects. This cut-off value two times the Average
of number of matching answers. Ideally, the cut-off value shoud
have been Average plus 3 times Standard Deviation as hardly
0.3% measurements are expected to exceed this value in case of
Normal Distribution. Because of the Higher cut-off value, it was
easy to finally identify the candidates who had mdulged inunfair
means in answering questions."

60.  The formula has been applied in Pre-Medical Tests of 2008 t6 2011 ina
reasonable and fair manner as the candidates have been subjected to process of
filteration at various stages, which is evident from the following charts:

Professional Examination Board, Bhopai
Statistical Analysis of PMT 2008

PMT-2008 - Match| Mismatch| Blank| Total | Right |Wrong | UFM
Match|Match | Score
Entire
Population | Average 69 131 0 200 | 42 28 | -34
Population size 3l368'2 Std Deviation| 17 17 1 0 21 10 33
For Match > 103 | Average 122 |78 0 - |200 106 {16 60
Population size [1491 | Std Deviation | 16 16 1 0 18 11 37
For Match > 120 [ Average 137 |63 0 200 121 |16 90
_|Population size |641 | Std Deviation | 15 15 2 0 16 14 38
For Match > |137 | Average 1152 |48 0 200 | 132 (20 123
Population size [239 | Std Deviation| 14 14 2 0 18 21 43
For UFM score>[138 | Average 168 |31 1 200 121 147 . | 185
Population size [59 Std Deviation | 17 15 5.. 10 32 28 42
Cancellations Average 172 |28 0 200 127 |M4 188
opulation size |21 Std Deviation| 14 * [ 14 0 0 22 14 32
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Professional Examination Board, Bhopal
Statistical Analysis of PMT 2009

MT-2009 Match| Mismatch| Blank/ Total | Right |Wrong | UFM
. Match|Match | Score
Population Average 70 130 0 200 | 39 31 -31
Population size |23754| Std Deviation:| 19 19 l 0 23 10 38
For Match > 108 | Average 130 |70 200 | 108 (21 81
Population size {1102 | Std Deviation] 15 19 1 0 17 11 43
For Match > |127 | Average 145 |55 0 200 | 122 |23 114
Population size [494 | Std Deviation| 17 17. ° 1 0 14 15 45
For Match > |146 [ Average 165 |35 0 200 | 133 |33 163
Population sizc [158 [ Std Deviation | 16 16 1 0 16 20 47
For UFM score >[140 | Average 174 |26 0 200 | 134 (41 194
Population size [94 Std Deviation| 13 14 0 0 20 13 38
Cancellations Average 181 19 0 200 [ 134 |47 209
Population size [42 Std Deviation| 15 14 2 0 15 11 34
Professional Examination Beard, Bhopal
Statistical Analysis of PMT 2010
PMT-2010 Match| Mismatch{ Blank| Total| Right |Wrong| UFM I
MatchjMatch |

Entire
Population Average 71 129 0 200 | 45 27 -31
Population size |21415 Std Deviation |20 20 2 0 23 10 40
For Maich> |111 | Average | 130 |70 0 [200 | 110 |19 78

- | Population 5izg998 | Std Deviation| 17 17 1 0 16 9 . 39
For Match > [131 | Average 149 |51 0 200 | 128 |21 119 .
Population size339 | Std Deviation]{ 16 16 1 0 13 12 40
For Match > |151 | Average 168 (32 0 200 | 138 |30 167
Pqpulation size]104 | Std Deviation| 13 13 0 [t} 11 14 38
For UFM score >|142 | Average 174 |26 o 200 | 134 |41 189
Population sizel64 Std Deviation| 13 14 0 0. 20 13 28
Cancellations Average 1177 |23 0 2000 | 138 (39° 193
Population sizgd5 | Std Deviation| 12 12 0 )] 12 10 pi
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Professional Examination Board, Bhepal

Statistical Analysis of PMT 2011

PMT-2011 . Match | Mismatch | Blank | Total | Right | Wrong [ UFM
Match| Match | Score

Entire

Populﬁtion . Average 64 136 0 200 34 30 43

Population size (22121 Std 17 17. 3 0 19 |10 36
“Deviation )

For Match> |98 | Average | 117 | 83 10 200 | 96 |21 56

Population sizg 750 Std .| 20 20 11 0 18 12 46

. Deviation .

For Match > ‘IIS Average | 136 64- - 0’ 200 113 (23 94

Population size|290 | Std " | 21 21 2 ] 17 |16 54*
Déviation .

For Match > |132 | Average 156 44 0 200 124 |32 145.

Population stzg 114 | Std 21 21 1 0 19 21 56
Deviation

For UFM scor128 | Average | 174 | 26 .| 0 |200 | 125 |49 | 197

N :

Population sizd108 | std | 17 ‘| 16 1 0o |26 |17 |3
Deviation _

Cancellations Average | 175 25 0 200 131 (45 195

Population size 49 Std 16 16 1 {0 18 12 37,
Deviation

6l. 1t is well settled in law that the academic issues must be left to be

decided by the Expert Body which deserves great respect. The Court cannot
act as an appellate authority in such matters. When two views are possible
and if the Expert Body has taken a possible view the same deserves
acceptance. It is equally settled legal proposition that an opinion of expert
body deserves higher degree of acceptance. [See: Ganpat Singh Gangaram
Singh Rajput Vs. Gulbarga University, (2014) 3 SCC 767]. Notably, in
the instarit case, no effort was made to substantiate that the formula evolved
by the Board is impermissible. Further, the formula is not the only means to
identity the candidates who had indulged in the use of unfair means. The
aforesaid enquiry has been made on the basis of other circumstances noted in

=
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the preceding paragraphs year-wise. Therefore, the formula is not the only
factor to ascertain whether a candidate had indulged in use of unfair means. -
In view of the facts stated supra, we are unable to hold that there is no logical
basis in respect of the formula evolved by the Board for ascertaining the unfair”
means score. The petitioners have failed to demonstrate that the formula
evolved by the Board is either arbitrary or irrational or by applying the formula
it is not possible to ascertain whether the candidate has indulged in use of
unfair means in the examination. It could also not be pointed out on behalf of
the petitioners that formula evolved by the Board cannot be applied at all to
detect the cases of the candidates who had indulged in use of unfair means.
The extracts, referred to from websites, namely, www.purplemath.com and
en.wikipedia.org on behalf of the petitioners, are of no assistance to the
petitioners as on the basis of the aforesaid documents no inference can be
drawn that the formula evolved by the Board cannot be applied at all for
ascertaining the cases of the candidates who had indulged in use of unfair
means. Therefore, it is not necessary for us to appoint any other expert
committee or to permit the petltloners to keep the experts present before us.,
We may reiterate that in the opinion of the experts relied on behalf of the
petitioners, the experts have not stated the formula applied by the Board is
unworkable or by applying the formula it is not possible to ascertain whether
a candidate had indulged in use of unfair means in the examination. The Expert
Body of the Board has taken plausible view and has applied the formula with
great circumspection. The formula was adopted by the Board after the same
was evolved by Expert Body and in such matters the Court cannot sit in
judgment and interfere with the same, unlessit is proved that it was an arbitrary
and unreasonable exercise of power. [See: Subhash Chandra Dixit (supra)].
Therefore, the contention raised on behalf of the petitioners that there is no
logical basis for evolving the formula is hereby repelled. '

62. In Council of Civil Service Unions (CCSU) Vs. Minister for the
Civil Service (1984) 3 All ER 935 it has been held that any administrative
action is subject to control by judicial review only on three grounds namely
illegality, irrationality and procedural impropriety. The aforesaid principle has
been accepted by the Supreme Court in several decisions. Reference in this
connection be made to the decisions in the cases of Tata Cellular (supra)
and Heinz India Private Limited and another Vs. State of Uttar Pradesh
and Others, (2012) 5 SCC 443. In the case of S.R. Tewari Vs. Union of
India and another, (2013) 6 SCC 602, it has been held that the scope of
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judicial review is limited to'the decision making process and not against the

decision itself, and in such a situation the court cannot arrive at on its own
independent finding. In 4ir India Ltd. Vs. Cochin International Airport

Ltd., (2000) 2 SCC 617 it has been held that Court must act with great

caution and should exercise power of the judicial review only in furtherance of
public interest, and not merely on making out of a legal point.-

63. Inthe background of aforesaid well settled legal prmclplcs we may
examine whether the action of the Board in canceling the results of the
candidates is amenable to judicial review in the facts ofthe case. Undoubtediy,
it is the responsibility of the Board'to ensure that free and fair entrance..
examination is held for admission to professional courses. The Board on receipt
of information by t the Special Tasks Forcé has constituted the expert committee,
which after due diligence, submitted it's report. In the report, the expert
committee has opined that there is sufficient material on record to indicate
that canchdaics have indulged i in use of mass scale unfair means in an orgamzed
manner. Thc_rcports of the expert committee have duly been considered by
the competent authority of the Board and thereafter, the orders of cancellation
of results of the candidates 'who had indulged in unfair means have béen passed.
Thus, the decision making process in the instant cases cannot be said to be
illegal, 1rrat10nal or suffermg from any proccdural imipropriety.

64.  So far as the contention raised on behalf of the petitioners that the
action against the petitioners was taken in hot haste is concerned, it is necessary
to notice few relevant facts before answering the same, which are as under:

“1. Computer expert committee ‘was constituted on
© 30.8.2013 to check allotment of roll numbers in PMT 2013.

2. On 27.9.2013, expert committee found mismatch
in 876 candidates.

3. - On 9.10. 20]3 order of cancellatmn of 345
candidates was issued.

4. . On 23. 10.2013, STF wrote a letter to. Vyapam
mformmg that there has been tampering of roll numbers
_in2012.

5. - On 24.10.2013, Vyapam wrote- d letter to STF
stating that there is mismatch of roll numbers of about
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700 candidates and requesrmg rhe ST Fto mvestzgare the
matter.

6. On 6.12.2013 order passed to cancel eltgzbzhty of
70 candidates.

7. On 31.12.2013 letter sent by AIG STF. requesting
Vyapam to examine the PMT exam 2009-2010 and 2011in
light of the scam done in PMT 2012 and PMT 201 3

8. On 1.2.2014 order passed to blacklzst 6 centres and '
Invigilators and Observers have been restrlcred from
allotment of duties in examinations. - =~ '+

9. On 11.4:2014 order passed by Hon'ble Htgh Court
in the case of W.P. No.20342/1 4- Pranbha Smgh Vs Srate :

10. On 24.4.2014 order passed by Ifjfapam cancellmg :
exammanon of 2 72 candzdares in PMT 201 2.

11 . On264 201 4 order passed by Vyapam consntutmg
internal exper!t commiltee to examine roll number
tampermg in PMT 2009 PMT 2010 and PMT 2011.

12. .On 3.5 2014 the mrernal committee exammed
possibility of roll number tampering in PMT 2011. )

13. On 3.5.2014, order passed by Vyapam furtheri :
cancelling exammatton of 42 candldates of PMT 2012."

4. 0On3.s. 201 4, order passed by Iszapam cancellmg.
examination of 98 candtdates in PMT 2011, therefore, from:
26.4.2014 t0 3.5. 2014 the exercise was done. . .

15 Internal committee of Vyapam examined the case’ - -
of roll number tampeéring ‘in 2010 ﬁom 26.4.2014 and "’
recommended cancellation of examination of 90"
candidates. . ‘

4

16." -On 6.5.2014, order passed by f_;j;apam cancelling -~
examination of 90 candidates in PMT 2010 after Lo
examznmg the matter from 26.4. 2014 tzll 6 5 20]4 '

17. ‘ On 7.5.2014, the mternal commm‘ee exammed the
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documents in relation to PMT 2009 and recommended
cancellation of 85 candidates.

18. On8.5.2014, order passed by Vyvapam cancelling
examination of 85 candidates in PMT 2009 after the
exercise was done from 7.5.2014.

19.  On 15.5.2014, order passed by Vyapam to create
an internal committee to examine the case of those
students who appeared in PMT 2008 in pairs.

20. Onl6.5.2014, commrttee exammed PMT 2008 and.
recommended cancellation of 42 candidates.

21.  On 19.5.2014, order passed by Vyapam cancelling
examination of 42 candidates in PMT 2008 after exercise
was, done from 15.5.2014." '

Thus from perusal of the aforcsald facts, it is crystal clear that the
contention of the petitioners that action for cancellatlon of results has been
taken in hot hastc, carmot be accepted

1]

65. . So far as the contentlon ralsed on behalf of the petitioners that action
for cancellatlon of results taken against the candidates selectively is concerned,
the same deserves only to be stated to be rejected, in view of the undertaking
given by learned counsel for the respondents that Board is re-examining the
possibility of use of unfair means in relation to the candidates who have taken
admission in the college but have been left out and action would be taken
against such candidates. For yet another reason, the aforesaid submission
does not deserve dcceptance as even if action has not been taken against
some of the candidates inadvertently, the same does not confer the right on
the petitioners who have been found guilty of using unfair means during Pre-
Medical Tests. It is trite law that Article 14 of the Constitution of India does
not envisage negative equality. [State of U.P. and Othersv. Rajkumar Sharma
and others, (2006) 3 SCC 330]

66. Now, we may deal case of the petitioner in W.P. No.7619/2014
(Puneet Patel Vs. State of M.P. and others). From perusal of page 43 of the
reply, it is evident that at S.N0.99, one Mohammad Ashfaq of Indore has
been shown to be the Scorer and Raksha Maladhari of Dhar has been shown
to be the beneficiary, who has filed writ petition No.8069/2014. From perusal
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of S.Nos. 25 and 26, at page No.52 of the return, the followmg pos1t1on
emerges:- i

Examination City - Indore

Examination Centre - R.R.M.B. Gujrati H.S. School

S.No. Candidate's RollNo. | Marks | Match | Right | Wrong
name and permanent obtained | answer match | match
residence answer | answer

P5. Rajesh Yadav, Indore 433993 | 135 147 122 25
Puneet Patel, Mandla 433994 | 170

6. Puneet Patel, Mandla | 433994 | 170 156 | 138 |18

Mohammad Ashfaq, Indorg 433995

—

6

67.  ltispertinent to mention here that roll numbers of Rajesh Yadav, Puneet
Patel, Mohammad Ashfaq, Raksha Maladhari are 433993, 433994, 433995, -
and 433996, respectively. The aforesaid candidates were sitting behind each
other. Mohammad Ashfaq has acted as Scorer for Puneet Patel as well as
Raksha Maladhari. The aforesaid aspect has been taken into account in order
dated 7.5.2014. It is clearly stated that certain candidates whose roll numbers
have been mentioned, assisted in copying to those candidates, who were sitting
in front of and behind them. The roll number of petitioner in W.P. No.7619%/
2014 has also been mentioned in the order dated 7.5.2014. In W.P. No.104 14/
2014, which has been filed by one Gunjeet Nayak, the roll numbers of the
candidates who were sitting in front of and behind him, are as follows:-

L

l.  SantKumarMaruya RollNo.433086
2. Gunj eet Nayak Roll No.433087
3. AnshumanSingh  RollNo.433088
4. Meena Slhore Roll No.433089

Itis pertment to mention that Anshuman Smgh has been’shown as
Scorer for Gunjeet Nayak and Meena Sihore, who had filed writ petitions
No.10414/2014 and 4711/2014. It is relevant to mention here that Anshuman
Singh did not take admission in the MBBS course. The fact that the candidate
sitting as Scorer has helped the candidates sitting in front of him as well as the
candidates sitting behind him in copying; has specifically been taken into account
in the order dated 7.5.2014. In the said order, the roll number of the petitioner
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in W.P. No,10414/2014 has also been mentioned. Learned counsel for the
petitioner was unable to show from the aforesaid order, which has been passed
after due.consideration of the report, that at one place he has been treated as
beneficiary and at another place he has been treated as Scorer. Therefore, the
contention of the learned counsel for the petitioner that some where he has
been treated as-Scorer and some where as beneficiary, cannot be accepted.

68.  So far as Writ Petition N0.7295/2014 is concerned, the same relates
to Pre-Medical Test-2013 in which the result of the petitioner has been canelled
vide order dated 27.3.2014. The controversy involved in the aforesaid writ
petition is covered by the decision rendered by Division Bench of this Court
in Pratibha Singh (supra). Therefore, for the reasons assigned by Division
Bench of this Court in Pratibha Singh (supra) and the stand taken by the
Board in its refurn, the mewtable conclusion is that the petitioner in the aforesaid
“writ pet:tlon had indulged in use of unfair means and, therefore, her result has
nghtly been cancelled

69. Whlle refemng to the documents from the compllanon as well asreturn,
it has been contended on behalf of the petitioners that if the right match answers
and wrong match answers are added, their score crosses 200 marks which is
‘not possible and, therefore, the formula is erroneous and illogjcal. The aforesaid
submission is noted only to be rejected, as on the basis of the formula, the
Board has only ascertained the volume of unfair means score and not the
actual marks. -

70.  Now, we may deal with the contention of the petitioners that there
was no material to order inquiry in respect of Pre-Medical Tests, 2009 to
2011 and for constitution of the Committee. If the impugned orders are read
carefully, it is evident that the Special Task Force who was investigating the
criminal cases from time to time apprised the Board with regard to irregularities
committed in previous Pre-Medical Tests on the basis of information furnished
by the Special Task Force, the Board constituted the Committee of the experts
and after consideration of the report by the Expert Committee, the impugned
orders have been issued, therefore, the contention of the petitioners that there
was no material to order enquiry does not deserve acceptance. Similarly, the
contention that there is no material on record to arrive at the conclusion that
candidates were involved in use of unfair means needs only to be rejected as
we have already indicated the material available on record against the
candidates who had indulged in use of unfair means in preceding paragraphs.
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Even otherwise, it is not open for this-Court to.go into the sufficiency of
material and the instant cases are not the cases where no subjective satisfaction
has been recorded by the authority with regard to use of unfair means or that
1t is recorded without. there being any matenal on record. '

7 1. .. The contention rmsed on behalf of the petitioners that sincé formula to
identhy the candidates was evolved by the Board after examination was held,
the same amounts to changing the rules of the game, is misconceived. The
candidates had indulged in mass copying in an organised manner by tampering
their roll numbers in collusion with officials of the Board and racketeers. The
candidates had secured admissions in MBBS .course. by playing fraud.
Therefore, such candidates cannot be permitted to retain an advantage obtained
by fraud and mere delay in detection of fraud would not create any equities in
favour of such candidates. [See: Ram Preeti Yaglav, (supra)]

72... Wehavealready held that the candidates had indulged in mass copying
in Pre-Medical Tests, 2008 to 2012 therefore, for the reasons assigned by
Division Bench in paras 91 to 106 of the decision in the case of Pratibha
Singh, (supra) the principles of natural justice would have no application in
the peculiar fact situation of these cases..In order to examine the contention
of the petitioners who had:-appeared in Pre Medical Test, 2010 that their
cases do not fall within the purview of Rule 3.8 of Madhya Pradesh Medical

-and Dental Under Graduate Entrance Examination Rules, 2010, it is necessary
to reproduce the aforesaid rule, which reads as under:- "

"Rule 3.8 UNFAIR MEANS (UFM

lf any candzdate is found using unfair means durmg the
examination, which includes, referring to a book/note book/
loose sheets, talking, giving assistance or secking/receiving -
help from any source, indulging in any malpractice or -
misbehavior in any manner in the test hall, harassing or’
doing harm to other candidates or invigilation or -
supervisory staff or if any action of the candidate is
interpreted by the Observer/Centre Superintendent/ -
Invigilator as amounting to adopting unfair means, a case -
. will be registered under unfair means and shall be legally

v dealt with accordingly. The answer sheet of the candidate
booked under UFM-shall not be valued and his/ her
candidature shall be cancelled: Additionally, any case of
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use of unfair means on the part of the candidate may be
handed over to the police. Criminal proceedings shall be
initiated against such candidates.”

Thus, it is evident that definition of 'unfair means' is inclusive and
provides that additionally in any case of use of unfair means, enumerated in
the rule which would include the case of 'mass copying’ as well, under the
aforesaid rule and action can be taken against the petitioners. Besides that, in
any case, if the Board has power to conduct the examination, it has implicit
power to cancel the results of the candidates as well. It has been held by the
Division Bench in the case of Pratibha Singh (supra) that Board alone has
the authority to take action against the candidates for cancellation of results.
Therefore, the aforesaid contention cannot be accepted.

73.  Now, we may deal with the submission made in the rejoinder reply by
way of written submissions in W.P. N0.7576/2014 and 7121/2014 - that in
case this Court does not agree to exercise power of judicial review in favour
of the petitioners, this Court may permit the petitioners to resort to the remedy
of civil suit. Notably, the petitioners elected the remedy of writ jurisdiction.
Not only that, they chose to argue the matter in extenso on all aspects including
on the issue of scope of judicial review and also the duty of the Court to -
interfere with the impugned action of the Authorities on the ground that the
same was irrational, unjust, arbitrary, discriminatory, illegal and untenable. It
was also argued with vehemence that there was no basis for the formula evolved
by the Board, for identifying the erring candidates. Rather, the approach of
the Authorities was illogical and unscientific. Each of these argument has been
addressed and answered by us hitherto. After having undertaken that exercise,
the question of granting liberty to the petitioners to now approach the Civil
Court by way of a civil suit would be nothing short of encouraging multiplicity
of proceedings. No tangible contention, which has been left out from
consideration in this judgment, and needs to be adjudicated by way of a civil
suit in the context of challenge to the impugned action, has been brought to
our notice. Moreover, as the alternative relief for permission to resort to remedy
of civil suit being afterthought and taken at a belated stage after exhausting the
marathon arguments by the counsel for the concerned petitioners by engaging
the Court for couple of days; coupled with the fact that the petitioners have
not pointed out any tangible ground or plea on which the petitioners should be
permitted to resort to remedy of civil suit after the decision of this Court on
the points dealt with in this judgment (which obviously will be binding on the
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Civil Court), the question of acceding to the request under consideration does
not arise. Suffice it to observe that the alternative plea taken by the petitioners
is an argument of desperation and without any legal basis. As a'result, the
same will have to be negatived. :

74.  Inview of the preceding analysis, we do not find any merit in the writ
petitions. The same fail and are hereby dismissed. However, there shall be no
order as to costs. Similarly, all the Interlocutory Apphcatlons in the respective
writ petitions, are also disposed of.

Petition dismissed.
LL.R. [2015] M.P,, 731.
WRIT PETITION

Before Mr. Justice A.M. Khanwilkar, Chief Justxce &
Mr. Justice Alok Aradhe

- W.P.No. 8555/2014 (PIL) (Jabalpur) decided on 8 October, 2014

JEEVANLAL MISHRA & ors. ' ... Petitioners
Vs. .
STATE OF M.P. & ors. - o ... Respondents

A. Right to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013 (30 of 2013),
Section 24 - Notifications were issued under sections 4 and 6 of Land
Acquisition Act, 1894 - Award was passed on 22.04.2014 i.e., after the
commencement of Act, 2013 - Proceedings do not stand lapsed but can
be continued as per the provisions of Section 24(1)(a) of Act, 2013 .-
Proceedings which were initiated under 1894 Act are saved under 2013
Act in view of provisions of Section 114 0f 2013 Act. (Paras7& 9)

7. G arof=, gFaraT v gaaveray 7 efaa wfiev v
UIRGRIAr &7 JSHIR IR, 2013 (2013 @7 30), IR 24 — qfY o«
Fftifr 1894 @ aRIY 4 9 6 T AT AVFTNG o A T — 22
04.2014 &I, FAfq I 2013 T B B A s wilka fear
a1 ~ Srdard) e 98 g afig sty 2013 A g 2400)(@) @
IuEEl ¥ FTER S el o aadt & — et 1894 @ siada AN .
@1 ¢ Pprdardl, mﬁﬁmzo1aaﬁqm114$maiaﬁ§mm'§'g
iz 21
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. B. . LandAcquisition Act (1 of 1894), Section 5-A - Notices -
Petitioners do not disclose the names of the Iand owners to whom the
personal notices were not served under section 5-A of Act, 1894 -
Proceedings are not vitiated. : : (Para8)

. " g AT Fffrag (189;: P 1) GNT 5-§7 — TiRew —
AT 7 99 H{fy wifiat 3 T e 98 5 R W afrPraa 1894
Wl ORI 5-¢ & JFavfa afrrra it arfia s fed Y — wrdardt
Tfta )|
Cases referred :

(2011) 5 SCC 553, (2014) 3 SCC 183,

A.M. Trivedi with Sudhakar Chaturvedi, for the petitioners.
Sanjay Dwivedi, G.A. for the respondents no. 1to 13, 16 & 17:

ORDER )
The Order of the Court was  delivered by :

ALOK ARADHE, J. :- In this writ petition, filed pro bono publico, the petitioners, ‘

inter-alia, have assailed the validity of the action of respondents in construction
of the reservoir dam, namely, PagraDam in District Sagar. The petitioners
.have also prayed for a direction to the respondents to construct the dam at
village Pancham Nagar and not to shift the same to village Pagrai.e.ata
distance of 13 Kms. from Pancham Nagar. The petitioners also seek
quashment of notifications issued under Sections 4 and 6 as well as notice
issued under Section 9 dated 6.9.2013, 4.12.2013 and 20.1.2014,
respectively, under the provisions.of Land Acquxsmon Act, 1894 (hereinafter
referred to as the '1894 Act)). . :

2. Facts leading to filing of the writ petition, briefiy stéfcd, are that on the
basis of survey which was conducted and approved by the State Government,
an administrative sanction for the first phase of project for.construction of the
dam at village Pagra was granted by the State Government on 31.10.2010.
Under the aforesaid medium project, as per administrative approval dated
31.1.2012, big reservoir at village Pagra, pick-up dam at village Pancham
Nagar and the left bank main canal are proposed to be constructed which
.emanates from village Pancham Nagar for irrigation of 9,900 hectares of
cultivable command area.

3. On an objection being raised by the public in general against

ul
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construction of dam at village Pagra, the Water Resources Department
‘constituted a committee comprising two Chief Engineers. The:.Committee
inspected the spot in the presence of Collector and the Chief Engineer, Water
Resources Department, Sagar, and explored the possibility whether the dam

. can be constructed at any other place. However, the Committee in its report
dated 15.5.2013 after consideration of objection of the villagers, found that
the proposed site for construction of the dam is suitable in-all respects.
Thereafier, the process of acquisition of land was set in motion by issuance of
the notification under Section 4 of the Act, 1894 on 6.9.2013 and an enquiry
under Section 5-A of the Act was held. The objections preferred by the villagers
were rejected by the Commlssmner aﬁcr due con31derat10n v1de order dated
30.11.2013.-

4. . Thereafter,_ declaration under Section 6 of the Act was issued on
. 4.12.2013 and notices under Section 9 of the Act were issued to the land
owners on 20.1.2014 and ultimately, an Award was passed on 2242014 1in
which it was provided that the amount of compensation shall be determined
as per the provisions of The Right to Fair Compensation ahd Transparency in
Land Acquisition, Rehabilitation and Resettlement Act, 2013 (hereinafter
referred to as 'the 2013 Act)). In the aforesaid factual background the
- petitioners have approached this Court.

5. Learned senior counse] for the petitioners while inviting our attention
to Section 24(1)(a) of the 2013 Act has submitted that the proceeding for
acquisition of the land in question on enforcement of 'the 2013 Act' stood
lapsed. It was further pointed out that no personal notices were served on
~ the villagers in respect of an enquiry under Section 5-A of the 1894 Act,
which is mandatory in nature. Itis also submitted that niotification under Section
4 of the 1894 Act is not saved by Section 114 of the’ 2013 Act read with
Section 6 of the General Clauses Act, 1897. In support of the aforesaid
submissions, learned senior counsel for the petitioners has reférred to the
decisions of the Supreme Court in Radhyshyam (dead) rhrough Lrs. and
others Vs. State of Uttar Pradesh and others, (2011)'5 SCC 553 and -
Pune Municipal Corporation and another Vs. Harakchand Misirilal
Solankz and others, (2014) 3 SCC'183.

6. On the other hand, leamed Govemment Advocate has submltted that
pursuant to the public notice dated 11.10.2013, all the villagers had submitted
the joint objections which were dealt with by the Land Acquisition Officer
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and were forwarded for consideration to the competent authority namely the
Commissioner, Sagar Division, Sagar. In this connection, our attention has
beeninvited to Annexure R/6 to R/8. It is also submitted that an Award has
been passed on 22.4.2014 in which a provision has been made that
compensation to the affected persons shall be paid in accordance with the
provisions 0of 2013 Act. Itis stated that most of the villagers after receipt of
the compensation, have handed over the possession of the land. In support of
the aforesaid submission, our attention has been invited to document Annexure
R/6. Lastly, it is urged that the construction of the dam is in public interest and
would be beneficial to the farmers of the Sagar District.

7. We have considered the réspective submissions made by learned
counsel for the parties. The relevant extract of Section 24 of the 2013 Act
reads as under:-

"24(1) Notwithstanding anything contained in this Act, in
any case of land acquisition proceedings initiated under
the Land Acquisition Act, 1894 (1) of 1894) -

(8)  where no award under section 11 of the said Land
Acquisition Act has been made, then, all provisions of this Act
relating to the determination of compensation shall apply, or

(b)  where an award under said section 11 has been made,
then such proceedings shall continue under the provisions of
the said Land Acquisition Act, as if the said Act has not been
repealed.

(2)  Notwithstanding anything, contained in sub-section
(1), in case of land acquisition pr oceedmgs initiated under
the Land Acquisition Act, 1894 (1 of 1894), where an award
under the said section 11 has been made five years or more
prior to the commencement of this Act but the physical
possession of the land has not been taken or the
compensation has not been paid the said proceedings shall
be deemed to have lapsed and the appropriate
Government, if it so chooses, shall initiate the proceedings
of such land acquisition afresh in accordance with the
provisions of this Act.”

&
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Thus, it is evident that the proceeding initiated under the 1854 Acton
commencement of 2013 Act, would lapse if the award has been made five
years or more prior to commencement of the 2013 Act and the physical.
possession of the land has not been taken. In the instant case, the award has
been passed on 22.4.2014 i.e. after the commencement of 2013 Act and,
therefore, sub-section (2) does not apply. In other words, the land acquisition
proceeding in question has not lapsed and, in fact, could be continued further
in terms of express provision in section 24(1)(a), having been saved subject
to determination of compensation as per the Act of 2013.

8. So far as the contention raised on behalf of the petitioners that
provisions of Section 5-A 0f 1894 Act have been violated in as much as, no
personal notices were served on the land holders in respect of an enquiry
under Section 5-A of the Act is concerned, the same needs to be stated to be
rejected, in as much as, the petitioners in the writ petition have failed to disclose
the name of the land owners on whom the personal notices under Section 5-
A of 1894 Act were not served. On the other hand, from perusal of the
material available on record, it is evident that pursuant to the notice dated
11.10.2013, all the land owners submitted a joint objection. In the absence
of any specific pleading with regard to the contention raised by learned senior
counsel for the petitioners, we are not inclined to deal further with the aforesaid
issue.

9. Section 114(2) of the 2013 Act provides that save as otherwise
provided in this Act, the repeal under sub-section (1) shall not be held to
prejudice or affect the general application of section 6 of the General Clauses
Act, 1897 (10 of 1897) with regard tothe effect of repeals. Thus, section 6
of General Clauses Act, 1897 has been incorporated in Section 114 0f 2013
Act. Therefore, under section 114 of 2013 Act, the proceeding which was
initiated under the 1894 Act is saved.

The ratio laid down in Pune Municipal Corporation, supra, has no
application to the facts of the case, as in that case, the award was passed five
years before the commencement of the 2013 Act, which is not the case here.
Besides that, the construction of Dam is in public interest as on completion of
the Dam water can be supplied for irrigation to 9,900 hectares of land in
Sagar District. For this reason also, no interference is called for in exercise of
extraordinary discretionary jurisdiction under Article 226 of the Constitution
of India. : :
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10.  However, in accordance with the provisions of Section 24(1) (a) of
the 2013 Act, would apply in relation to deterination of the compensation.
It has also been stated by leamed Goverbment Advocate that the compensation
of the land owners is being made in accordance with the provisions of 2013
Act and this fact has already been stated in the award dated 22.4.2014.

11. . Accordingly, the Land Acquis;ition Officer will have to ensure
that the compensation be madeover to the land owners affected by the project

in question is in accordance with the provisions of 2013 Act. Interim order
stands vacated. Accordingly, the writ petition is disposed of.

Petition dispo-sed of.

LL.R. [2015] M.P., 736
WRIT PETITION
Before M. Justice Rajendia Menon & Mr. Justice CV. Sirpurkar
W.P. No 161/2006 (Jabalpur) decided on 29 October, 2014

NARMADA TRANSMISSION PVT.LTD. (M/S) ... Petitioner
Vs, . . i .
"STATE OF M.P. & ors, . . ... Respondents

Commercial Tax Act, M.P, 1994 (5 of 1995), Sections 9, 10A
and 19(1)(a) - Surcharge - Surcharge payable u/s 10A is nothing but a
tax payable under the Act - It is only one way of enhancement of the
tax - Once the petitioner is permitted composition of tax u/s 19(1)(a),
then no liability to pay.any surcharge u/s 10A would arise - Impugned.
orders are quashed - Petit_ioh allowed. . . (Paras17 &18)

' FIIfoaa & Flerfa, 44 1994 (1995 &T 5) GI¢ 9, 107 @

19(1)(¢) — IPrmy — a1 10¢ & Awia 39 aftmr §p 98 9t
T @ T T M — I R PrFHE TS -
R A S 97 19 (1Y) B AT XD gIEA B AAfT gIH FA
T GRT 10Y @ Fweia B AfER oaT B @ wifie ) Sere st
— gfya sy IlrEfsa —. arfasr ASR|

Cases referred :
AIR 1992 SC 1264 AIR 1976 SC 127, 1972(2) SCR 3089.

Shékhar Sharma, for the petitioner.
. Rahul Jain, Dy.A.G. for the respondents/State.

»
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-ORDER

The  Order “of ' the Court  was dellvered by :
RAJENDRA MEeNON, J. : ChaIlengmg the orders dated 1.2. 2005 & 22.6.2005
so also the order dated 8.8.2005 passed by the respondents in the Commercial
Tax Department, Government of Madhya Pradesh rej ecting a'claim made by
the petitioner, challenging imposition of surcharge.under Section 10-A of the
Madliya Pradesh Commercial Tax Act, 1994 (hereinafter referrcd to as the
“Act, 1994”), this writ petltlon has been filed. g

2. Facts in brief g0. fo shiow that the petmoncr Mis Narmada Transrmssmn
Private Lumted 1s a company registered under the provisions of the Companies
Actand carries out work oferection and manufacturing of conductors and
various other electrical items through it's manufactunng umt sn‘.uated in
Govmdpura, Bhopal o '

3. A contract was awa.rdcd to thc petitioner by the Madhya Pradesh
State Electricity Board for the purpose of Design, Manufacture, Pre dispatch
instryction, Testing & supply of materials and Cormmssmmng of APDRP works

at Shivpuri. Petitioner's work was subjécted to payment of Commcrclal Tax.
_ under the Act, 1 994.

4. * -Under the provisions of the Act, 1 994 levy of Commerc1al Tax is
contcmplated under Section 9. That apart; ‘Section 10 A contemplates a
provision for levy of surcharge on tax'payable under various provisions of the
Act. Further, Section 19 of the Act, 1994 contemplates a prov131on for
cornposmon of tax by certain registered dealers. . .

5. _Sectlon 19(1)(a) of theAct 1994 reads as under - ' . '

’ *

C 4 (1)a) The Commlssmner may, subject to such"
restrictions and conditions as may be prescribed, permit
" any registered dealer, who carries on wholly or partly
. the business of supplymg goods in the course of execation
of works contract entered into by him, to pay in lien of
tax payable by him him under this Act a lumpsum at such
_ rate, not exceeding 15 per cent, as:mav be preseribed, |
determ_ed in_the pres crlbed manneLl_)y way

composition.”

R (Emph:isis Supplied)"
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6. For the year in question, petitioner moved an application before the
Commercial Tax Officer Circle No.1-Bhopal and indicated their intention for
seeking advantage composition of tax as provided under Section 19,
reproduced herein above.

7. The petitioner was permitted composition by the Commercial Tax
Officer and the composite tax or fee to be payable was determined as 4%.
Petitioner accepted the same, paid the tax as ordered by the Assessing Officer
by virtue of the powers vested upon him under Section 19 of the Act. Petitioner,
after having paid the composition tax as determined under Section 19, received
a notice for payment of surcharge under Section 10 A. Petitioners challenged

the imposition of surcharge and when the same was rejected, this writ petition .

ha_s been filed.

8. Shri Shekhar Sharma, learned counsel submitted that the surcharge

contemplated under Section 10°A is nothing but a tax within the meaning of °

the Madhya Pradesh Commercial Tax Act, 1994 and once the payment of tax
as contemplated under the Act is paid by composition, and when this is in lieu
of all taxes payable under the Commercial Tax Act, all the taxes payable is
deemed to have been paid and no further tax, even surcharge under Section
10 A, can be levied. He argues that the surcharge under Section 10 A is
nothing but a tax and in support of his contention, he places reliance on a
judgment rendered by the Supreme Court in the case of Sarajini Tea Co. (P.)
Ltd. Vs. Collector of Dibrugarh AIR 1992 SC 1264 to say that the surcharge
in a taxing provision is nothing but a tax itself and once the provisions of
Section 9 permits composition of tax and it's payment in lumpsum in lieu of all

taxes payable under the Act, the petitioner cannot be further made liable to

pay any surcharge under Section 10 A. Accordingly, Shri Sharma, argues that
the action of the respondents in claiming surcharge is unsustainable.

9. Shri Sharma, learned counsel invites our attention to the impugned
order passed by the Revisional Authority as contained in Annexure-P5 dated
8.8.2005 and submits that the Revisional Authority is demanding the surcharge
by construing surcharge to be not a tax as defined under Section 2 (b). It is
the case of the petitioner represented by Shri Shekhar Sharma that once the
Supreme Court in the case of Sarojini Tea Co. (P.) Ltd. (supra) has held that
the surcharge is nothing but a tax, the observations made by the learned
Revisional Authority that surcharge is not a tax, is contrary to the law laid
down by the Supreme Court in the case of Sarojini Tea Co. (F) Ltd. (supra).

ra!
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10.  Shri Rahul Jain, learned Dy. Advocate General refutes the aforesaid
and argues that the surcharge payable under Section 10 A is an amount payable
over and above the tax, which is to be paid not only under Section 9 A but
also under Section 19 and, therefore, in demanding the surcharge, the
authorities have not committed any error. It is argued that the definition of tax
as appearing in the Act, 1994 and the definition of tax as appearing in the
Income Tax Act are different and, therefore, the judgment rendered in the
case of Sargjini Tea Co. (P) Ltd. (supra) will not apply in the present case.

1. Itis stated by Shri Rahul Jain that Section 10 A is an independent
charging clause, which permits the State Government to levy surcharge on the
tax payable under any other provisions of the Act. Once the Government is
empowered to levy surcharge on the tax payable, no error is committed by
the authorities, warranting reconsideration. '

12. We have heard learned counsel for the parties and perused the record.
Before adverting to consider the rival contentions, we may take note of the
judgment rendered by the Supreme court in the case of Sarojini Tea Co. (P)
Ltd. (supra). In the said case, the question before the Supreme Court was as
to what is the meaning and import of the word 'surcharge’ as it appears in
various taxing statutes. The Supreme Court has referred to various judgments
including judgments pertaining to payment of electricity duty, income tax etc
and from Paragraph-10 onwards, discusses the meaning of the word 'surcharge’
as it appears in various taxing provisions after referring to the definition of the
word 'surcharge’, as defined in the Shorter Oxford English Dictionary. It is
held by the Supreme Court in the aforesaid case after referring to the dictionary
meaning of the word’surcharge' that the word stands for an addition and
extra charge or payment, thereafter, the Supreme Court refers to the judgment
in the case of Bisra Stone Lime Co. Ltd. Vs. Orissa State Electricity Board,

AIR 1976 SC 127 and holds that surcharge is a super added charge, a charge
over and above the usual and current dues.

13.  InParagraph-11, the Supreme Court found that when the surcharge
is imposed upon a electric tariff, it is nothing but a process for enhancement
of the rate of tariff by way of surcharge. The Supreme Court in the case of

Orissa State Electricity Board (supra) dealt with the matter in the following
manner ;

“Although, therefore, in the present case it is in
the form of a surcharge, it is in substance an addition to
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the stipulated rates of tariff. The nomenclature, therefore,
does not alter the position. Enhancement of the rates by
way of surcharge is well within the power of the Board to
fix or revise the rates of tariff under the provisions of
the Act” (p.311 (of SCR) : (at p.130, Para 11 of AIR)”

(Emphasis Supplied)

14.  Again withregard to levy of surcharge on income tax, the matter was
considered in the case of Commissioner of Income Tax, Kerela V5.
K.Srinivasan 1972 (2) SCR 309. In the said case, the question was as to
whether the term income tax as provided under Section 2 of Finance Act,
1964 would include surcharge or additional surcharge wherever provided.
The Supreme Court went into the question and if the judgment rendered is
read in it's totality, it would be seem that the Supreme Court has laid down the
principle that surcharge on income tax is nothing but an addition and extra
charge on the tax and is, therefore, nothing but a tax itself. Various judgments
on the question are referred to in the case of Sarojini Tea Co. (P) Ltd
(supra) and finally, the principle laid down is that the expression "surcharge’ in
the context of taxation means an additional imposition which results in
enhancement of the tax and, therefore, an addition or.imposition by way of
surcharge is same as tax on which, it is imposed.

15.  That be so, we have no hesitation in accepting the contention of Shri
Shekhar Sharma to the effect that surcharge is nothing but an addition on the
tax already levied and, therefore, it is in the nature of a tax and infact is a tax
levied on the consumer. Accordingly, if the principle as laid down by the Supreme
Court is applied in the facts and circumstances of the present case, we find
that while permitting the composition of tax to be paid by certain registered
dealers, Section 19 (1)(a) of the Act, 1994 contemplates that the Commissioner
may subject to such restrictions and conditions as may be prescribed, permit
any registered dealer to pay in lieu of tax payable by him under the Commercial
Tax Act, alumpsum at such rate, not exceeding 15%.

16.  That being so, thie provision of Section 19 is a provision for composition
of tax and it's payment in a lumpsum manner in lieu of all taxes payable under the
Act, 1994. Once a composition of tax under Section 19 (1)(a) is permitted by the
competent authority, it amounts to payment of all the taxes payable under the Act,
- 1994. Infact, composition of tax under Section 19 (1) (a) is tax determined and
paid in lieu of all other taxes as are required to be paid under the Act, 1994,
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17.  Accordingly, once the composition under the aforesaid provision is
permitted then all taxes, which include surcharge under Section 10 A is deemed
to have been paid and no further surcharge is liable to be paid. Accordingly,
we have no doubt that once the petitioner is permitted composition of tax
under Section 19 (1)(a), then no liability to pay any surcharge under Section
10 A would arise, as surcharge payable under Section 10 A is nothing but a
tax payable under the Act, it is only one way of enhancement of the tax. That
apart, if the return filed by the respondents and the averments made in
Paragraph-6 are taken note of, we find that the respondents are demanding
surcharge under Section 10 A on the assumption that the surcharge is not a -
tax but a payment over and above the tax. This contention of the respondents
is contrary to thie meaning of 'surcharge' as laid down by the Stupreme Court
in the case of Sarojini TeaCo. (P) Ltd. (supra). '

18.  Accordingly, we allow this writ petition. The orders impugﬁed are
quashed. '

19. No order as to costs.

Petition allowed.

I.L.R.[2015] M.P., 741
WRIT PETITION
Before Mr. Justice R.S. Jha
W.P. No. 21670/2013 (Jabalpur) decided on 18 November, 2014

YOGIRATSHARMA (DR.) ... Petitioner
Vs. _ . .
STATE OF M.P. & ors. ...Respondernits

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 9(4) & Rule 32 - Non-supply of inquiry report and non-
issuance of show cause notice before termination - Held - Apparently
neither the enquiry report was supplied to the petitioner nor show cause
notice was issued to him prior to issuance of impugned order - There is
also non-compliance of Rule 32 of the Civil Services Rules - Order of
punishment and appellate order is quashed - Petitioner is reinstated -
Matter is remitted back to the dis ciplinary authority to proceed further
by strictly following the procedure prescribed. (Paras 13, 14)

Rifaer dar (afaer Fraaor gl arfie) Frm 7a 1966, P
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9(4) 7 Ay 32 — dar waifa @ §d wrg gfadeT g7rg 7 &9 @ v
BT garan Fifew wret 98 Far arr - afrtEifRa - s Rk
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T o8 W garat Aifew ar fear T — grer ) fufde dar faw @
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" aRrEfsT — g Bt ggra fear T - fatew ufear o7 w9 W ured

FYt gU AT SRiaTd g Aren SNty ® gfi-gfa)
Cases referred :
(2011) 4 SCC 591, (2014) 7 SCC 340, (1993) 4 SCC 727.

Sidharth Gupta, for the petitioner.
Kumaresh Pathak, Dy. A.G. for the respondents.

ORDER

R.S. Jua, J. :- The petitioner has filed this petition being aggrieved
by order dated 2.04.2013 by which the petitioner, who was working on the
post of Director, Health and Family Welfare, M.P., has been dismissed from
service as well as order dated 23.11.2013 by which the petitioner's appeal
against the order of dismissal has been dismissed.

2. The brief facts, leading to the filing of the present petition, are that the
petitioner entered service of the respondents on 29.5.1982 as an Assistant
Surgeon and was thereafter appointed afresh through the M.P. Public Service
Commission as Chief Medical and Health Officer in the year 1991. On
2.12.1998 the petitioner was promoted as Director, Public Health and Family
Welfare, M.P.

On 10.12.2007 the petitioner was subjected to compulsory retirement
against which he filed a writ before this Court, W.P No0.386/2008, which was
allowed by order dated 14.11.2008. The order passed in W.P No.386/2008
was assailed by the State by filing a Writ Appeal, W.ANo0.134/2009, which
was disposed of by order dated 23.7.2009 granting liberty to the respondent/
State to proceed further against the petitioner in accordance with law.

It is stated that thereafter on 26.8.2009 the respondent authorities
issued a charge-sheet to the petitioner levelling the following charges:-
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The Enquiry against the petitioner was concluded and the Inquiry Report
was submitted by the respondent authorities on 5,10.2012 and thereafter the
impugned order of termination/dismissal of the petitioner from service was
passed by the authorities on 2.4,2013. Writ Petition, W.P No0.7618/2013,
filed by the petitioner against the impugned order of termination, was withdrawn
on 13.5.2013 with liberty to file an appeal before the authorities. Theredfter
the petitioner filed an appeal before the Appellate Authority which has been
dismissed by the second impugned order dated 23.11.2013. The petitioner,
being aggrieved, has filed the present petition assailing the same.

3. It is contended by the learned counsel for the petitioner that the entire
enquiry initiated against the petitioner is vitiated on account of the fact that the
charges levelled against the petitioner are vague and unsubstantiated; that the
documents on the basis of which the charge-sheet has been issued have not
been supplied; that important witnesses have not been examined by the
department; that three preliminary enquiry reports which were conducted prior
to initiation of disciplinary proceedings have not been considered; that charge
nos.2 & 3 levelled against the petitioner have not been considered and decided
in detail by taking into consideration the evidence adduced in the enquiry and;
that charge no.1 is held to have been proved inspite of the fact that there was
no evidence in support thereof. ‘

4. The learned counsel for the petitioner has also contended that the
enquiry report was not supplied to the petitioner and that proper show cause
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notice before passing the impugned order of termination/dismissal was not
issued to the petitioner nor was he informed that his past conduct and record
would be taken into consideration while determining the quantum of punishment.
It is also contended that though the respondents took advise from the Public
Service Commission on the enquiry report, the same was not given to the
petitioner in order to enable him to submit his response thereto before taking
a decision in the disciplinary enquiry and passing the impugned order of
termination. Al (sic:All) these issues have been raised by the petitioner in the
present petition and several decisions of the Supreme Court have been cited
in support thereof.

5. Having heard the learned counsel for the petitioner at length, this Court
proposes to take up the issue of non-supply of enquiry report and non-issuance

of show cause notice before termination for decision, as the first issue, as they _

go to the root of the matter.

6. The learned Dy. Advocate General appearing for the respondents/
State was specifically asked as to the response of the State in respect of these
two issues. The learned Dy. Advocate General, in response, submitted that
though there are note sheets and letters on record to indicate that orders to
supply the inquiry report to the petitioner were made, however there is no
specific proof of service of inquiry report upon the petitioner though the modes
of service have been prescribed in the Rules and nothing in respect of this
aspect has been clarified or stated by the respondents in the return whereas it
appears from the document filed by the petitioner in the petition itself that the
report was supplied to the petitioner when he sought for the same under the
Right to Information Act vide covering memo dated 7.6.2013.

7. Having heard the learned Dy. Advocate General on this issue, it
becomes evident that admittedly, the inquiry report was furnishedto the
petitioner on 7.6.2013 after issuance of the impugned order of punishment
dated 2.4.2013.

8. As far as the issue relating to the issuance of a show cause notice for
punishment is concerned, the learned Dy. Advocate General, on the basis of
the reply and affidavit filed by the State and after perusing the petition, fairly
states that there is nothing on record to indicate that a show cause notice was
ever issued to the petitioner before passing the impugned order of punishment
as required under the procedure prescribed by the M.P. Civil Services
(Classification, Control & Appeal) Rules, 1966 (hereinafter referred to as
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0. From the aforesaid analysis, it is clear that apparently the inquiry report
was not supplied to the petitioner and no show notice notice was issued to
him prior to issuance of the impugned order of punishment dated 2.4.2013. It
is also clear that the respondents have also not complied with the provisions
of Rule 32 of the Civil Service Rules or given any opportunity to the petitioner
to respond to the advise of the Commission as required by the provisions of
law as well as the decision of the Supreme Court rendered in the cases of S.
N. Narula vs. Union of India and Others, (2011) 4 SCC 591 and Union
of India and others vs. R. P. Singh, (2014) 7 SCC 340. It is also ev1dent
that the respondents did not inform the petitioner that his past conduct would '
be considered while deciding the punishment to be imposed upon him.

10.  Inview of the aforesaid facts and circumstances it is clear that the
impugned order of dismissal and punishment has been passed by the
respondent authorities without supplying the inquiry report and without giving
a show cause notice to the petitioner before issuing the impugned order of
punishment as required by the provisions of the Rules. Had the petitioner
been given such an opportunity, he would have taken up all the issues that he
has taken up before this Court in his reply thereto which would have been
duly examined by the authorities before taking a decision in this regard and in
such circumstances I am of the considered opinion that the non-supply of the
inquiry report and non-giving of show cause notice has seriously prejudiced
the rights of the petitioner to defend himself.

11.  The procedure required to be followed in such cas-es has been
prescribed and provided by a Five Judges Bench decision of the Supreme
Court in the case of Managing Director, ECIL, Hyderabad and Others vs.

B. Karunakar and others, (1993) 4 SCC 727, which is to the following
effect:-

“30(v) The next question to be answered is what is
the effect on the order of punishment when the report of the
Inquiry Officer is not furnished to the employee and what relief
should be granted to him in such cases. The answer to this
question has to be relative to the punishment awarded. When
the employee is dismissed or removed from service and the
inquiry is set aside because the report is not furnished to him,
in some cases the non-furnishing of the report may have
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prejudiced him gravely while in other cases it may have made
no difference to the ultimate punishment awarded to him. Hence
to direct reinstatement of the employee with back-wages in all
cases is to reduce the rules of justice to a mechanical ritual.
The theory of reasonable opportunity and the principles of
natural justice have been evolved to uphold the rule of law and
to assist the individual to vindicate his just rights. They are not
incantations to be invoked nor rites to be performed on all and
sundry occasions. Whether in fact, prejudice has been caused
to the employee or not on account of the denial to him of the
report, has to be considered on the facts and circumstances of

" each case. Where, therefore, even after the furnishing of the

report, no different consequence would have followed, it would
be a perversion of justice to permit the employee to resume

“duty and to get all the consequential benefits. [t amounts to

rewarding the dishonest and the guilty and thus to stretching
the concept of justice to illogical and exasperating limits. It
amounts to an "unnatural expansion of natural justice" which in
itself is antithetical to justice.

31. Hence, inall cases where the Inquiry Officer's report is’

not furnished to the delinquent employee in the disciplinary
proceedings, the Courts and Tribunals should cause the copy
of the report to be furnished to the aggrieved employee if he
has not already secured it before coming to the Court/Tribunal,
and give the employee an opportunity to show how his or her
case was prejudiced because of the non-supply of the report.
If after hearing the parties, the Court/Tribunal comes to the
conclusion that the non-supply of the report would have made
no difference to the ultimate findings and the punishment given,
the Court/Tribunal should not interfere with the order of
punishment.

The Court/Tribunal should not mechanically set aside the order
of punishment on the ground that the report was not furnished
as is regrettably being done at present. The courts should avoid
resorting to short-cuts. Since it is the Courts/Tribunals which
will apply their judicial mind to the question and give their
reasons for setting aside or not setting aside the order of
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punishment, (and not any internal appellate or revisional
authority), there would be neither a breach of the principles of
natural justice nor a denial of the reasonable opportunity. It is
only if the Court/Tribunal finds that the furnishing of the report
would have made a difference to the result in the case that it
should set aside the order of punishment. Where after following
the above procedure, the Court/Tribunal sets aside the order
of punishment, the proper relief that should be granted is to
direct reinstatement of the employee with liberty to the
authority/management to proceed with the inquiry, by placing
the employee under suspension and continuing the inquiry from
the stage of furnishing him with the report. The question whether
the employee would be entitled to the back-wages and other
benefits from the date of his dismissal to the date of his
reinstatement if ultimately ordered should invariably be left to
be decided by the authority concerned according to law, after
the culmination of the proceedings and depending on the final
outcome. If the employee succeeds in the fresh inquiry and is
directed to be reinstated, the authority should be at liberty to
decide according to law how it will treat the period from the
date of dismissal till the reinstatement and to what benefits, if
any and the extent of the benefits, he will be entitled. The
reinstatement made as a result of the setting aside of the inquiry
for failure to furnish the report should be treated as a
reinstatement for the purpose of holding the fresh inquiry from
the stage of furnishing the report and no more, where such
fresh inquiry is held. That will also be the correct position in
law.”?

12, The same view has also been reiterated on several occasions including
in the decision rendered in the case of R. P. Singh (supra).

13.  From a perusal of the aforesaid law laid down by the Supreme Court
it is clear that in case the Court decides to set aside the punishment on account
of non-supply of the inquiry report and non-issuance of the show cause notice
after recording a finding that it would have made a difference to the result of
the case, the relief that is required to be given to the petitioner is to direct his
reinstatement with liberty to the authorities/management to proceed with the
inquiry by placing the employee under suspension and continuing the enquiry
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from the stage of furnishing him with the report. The Supreme Court has further
held that the question whether the employee would be entitled to backwages
and other benefits from the date of his dismissal to the date of his reinstatement
if ultimately ordered, should invariably be left to be decided by the authority
concerned according to law, after the culmination of the proceedings and
depending upon the final outcome and the authority would also be at liberty to
decide according to law how it would treat the period from the date of dismissal
till the date of reinstatement and to what benefits, if any, and the extent of the
benefits to which he would be entitled. The Supreme Court has further held
that the reinstatement in such cases should be treated as a reinstatement for
the purpose of holding fresh inquiry from the stage of fumlshmg the report and
no more where such fresh inquiry is held.

14. In view of the ﬁndmgs recorded by this Court in the present case and in
view of the law laid down by the Supreme Court in the case of B. Karunakar
(supra) as well as keeping in mind the provisions of Rule 9(4) of the Civil Service
Rules, the petition filed by the petitioner is allowed to the extent of setting aside the
impugned order of punishment dated 2.4.2013 as well as the appellate order
dated 23.11.2013 and the matter is remitted back to the disciplinary authority for
procecding further from the stage of furnishing of the enquiry report and thereafter

" strictly following the procedure prescribed by the provisions of the Civil Service’

Rules as well as by the Supreme Court in the cases of Managing Director, ECIL,
Hyderabad and Others (supra) and R. P. Singh (supra) and the Government
instructions issued from time to time in this regard including instructions regarding
the steps to be taken after obtaining the opinion and advise of the Public Service
Commission, It is further ordered that while the matter is remitted back for the
aforesaid purpose, the petitioner would be reinstated in service and would be
treated to have been placed under suspension from the date of the impugned
order of dismissal. It is further ordered that the authority while taking a final decision
in the matter shall also take a decision regarding the consequential benefits, if any,
to which the petitioner would be entitled including payment of the period under
suspension, backwages, etc. as held by the Supreme Court in the above cited
cases.

15, Itisfurther made clear that this Court has not expressed any opinion
on any of the other issues raised by the petitioner before this Court and,
therefore, the petitioner would be at liberty to take up all these issues before
the authority as well as in any subsequent proceedings taken up by him. In
other words, as I propose to set aside the impugned order only upon the
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grounds stated above, I do not think it necessary to advert to the other issues
and grounds raised by the petitioner in the present petition which are left open
to be decided at the appropriate stage.

16.  With the aforesaid observation and direction the matter is remitted
back to the authorities after setting aside the impugned orders dated 2.4.2013
and 23.11.2013 and the petition, filed by the petitioner, stands allowed to the
extent indicated above. There shall be no order as to the costs.

Petition allowed.

LL.R. [2015] M.P., 749 -
ELECTION PETITION
Before Mr. Justice GS. Solanki
E.P. No. 26/2014 (Jabalpur) decided on 12 December, 2014

RAM KHELAWAN PATEL ) . ... Petitioner
Vs.
DR. RAJENDRA KUMAR SINGH & ors. ... Respondents

Representation of the People Act (43 of 1951), Section 82, Civil
Procedure Code (5 of 1908), Order 7 Rule 11 - Non-joinder of contesting
candidates - Petitioner sought declaration that he be declared as
elected candidate without joining the contesting candidates as
respondents - Petition liable to be dismissed u/o 7 Rule 11 CPC - Petition
dismissed. . (Para 6)

atw afafiferea aferfrag (1951 a1 43), arr sz Rifder g
yfear (1908 w7 5), ader 7 [ 11 - wlavgelf gl a7 seatorT
— grdY % =myen 9} ¥ gRraEf yiREY 9 uwgeff € wu d Wi faer
99 Praffaa goareh gifte fFr o — Ry 9. @ a7y fr 11 &
Favia wifaer eRwr f5d R O — @ifaer afie

Cases referred :
AIR 1958 SC 687, AIR 1973 SC 2513, (1998) 8 SCC 564.

Amit Singh, for the petitioner. |
R.N. Singh with Arpan J. Pawar for the respondent no.1.

ORDER
G.S. SoLankp, J. :- This order shall govern disposal of 1.A.No. 22/
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2014, which is an application filed by respondent No. 1 under Order VII .

Rule 11 of the CPC read with Section 86 of the Representation of People
Act, 1951 (hereinafter referred to as the Act of 1951) inter alia on the ground
that the petitioner has called in question the election of respondent No. 1 from
Assembly Constituency No. 66, Amarpatan on the following grounds :

@) Suppression of material facts while submitting the
nomination papers.

(it Indulging in corrupt practices
()  exceeding permissible limit of expenditure

2. It is further submitted that though in the instant election petition, the
petitioner is seeking his own declaration as the returned candidate but as per

 the mandatory requirement of Section 82 of the Act of 1951, the petitioner
has not arrayed all the contesting candidates as the respondents in the election
petition, therefore, on the ground of non-joinder of all the candidates, the
election petition is liable to be dismissed at threshold. It is further submitted
that the pleadings contained in the election petition do not disclose any cause
of action because no specific pleading in any paragraph of the election petition
discloses any cause of action. The pleadings of election petition are vague and
trial cannot not be proceeded on such pleadings. Verification and affidavit
filed along with the election petition are not in accordance with law. It is further
submitted that there is an apparent non compliance of the provisions of Section
81, 82, 83 and 86 ofthe Act of 1951, therefore, this election petition is [iable
to be dismissed at threshold without trial.

3. In the reply, the petitioner has denied all the contentions raised in the
application and it is submitted that in compliance of Section 83(b) of the Act
of 1951, the petitioner has set forth full particulars of corrupt practice including
as full statement as possible of the names of the parties alleged to have
committed such corrupt practice and date and place of commission of such
corrupt practices. It is further submitted that the petitioner has filed the affidavit
in the prescribed format in support of the allegations of aforesaid corrupt
practices and particulars thereof. So far as non-compliance of Section 82(1)
of the Act of 1951 is concerned, a bare perusal of Section 82(a) makes it
ample clear that the petitioner is required to implead all the contesting candidates
in the array of respondents, if he claims a declaration to the effect that he
himself or any other candidate has been duly elected. However, in the instant

o
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election petition, the petitioner has not prayed that he or any other candidate
be declared as duly elected candidate and as such there is no requirement to
implead all the contesting candidates as respondents in the election petition.
In fact the petitioner has prayed that he be declared as the returned candidate.
'"Returned candidate' is completely and totally different from the candidate
who has been duly elected and therefore, in the light of strict construction of
the Act of 1951, the election petition cannot be said to be in contravention
with Section 82(a) of the Act of 1951. It is further submitted that as per
definition provided in Section 79(f) of the Act of 1951, the returned candidate
means the candidate whose name has been published under Section 67 of the
Act of 1951 as duly elected. The expression 'returned candidate’ is in the
context of the candidate who has been declared elected under the previous
part of the Act of 1951 and it makes obvious that publication of duly elected
candidate in the gazette makes him the returned candidate, therefore,
expression 'returned candidate' is only for the purpose of the election dispute
and for all other purposes, this expression cannot be used, therefore, in the
Act the expression used by the legislature as duly elected candidate not the
returned candidate. It is further submitted that in the instant petition, the
petitioner has claimed that he be declared as returned candidate, which is a
kind of prayer, which cannot be granted by the High Court and as such for
this reason itself, the case of the petitioner does not fall within the purview of
Section 82(1) and consequently Section 86 of the Act of 1951. On the basis
of the aforesaid submissions, the petitioner has prayed for dismissal of the
application filed by respondent No. 1 under Order VII Rule 11 of the CPC
read with Section 86 of the Representation of People Act, 1951.

4, I have gone through the entire pleadings made by the petitioner. The

petitioner has specifically pleaded in Paragraph 15 of the Election Petition
that respondent No. 1 adopted the corrupt practices for winning the election.
He distributed money for buying the voters. The election agent of respondent
No. 1 has offered money to the tune of *50,000/- to one Vinod Sharma on
22.11.2013 atabout 10:00 PM at his house and this incident was witnessed
by Omkar Sharma. It is further submitted that respondent No. 1 has also
offered money to one Manoj Sharma S/o0 Ramsaroj Sharma at his residence
on 20.11.2013 at about 8:00 AM. Similarly one Narendra Singh S/0 Balkaran
Singh was also offered money for giving votes in favour of respondent No. 1
on 18.11.2013 by respondent No. 1 himself, which has been witnessed by
one Rakesh Pandey. It is further submitted that respondent No. 1 wanted to
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win the election by hook or crook and tried to win the election by unfair
means. There is specific pleading in regard to Yashwardhan S/o respondent
No. 1 who tried to inflict undue influence upon one Vijay Kumar Chaturvedi
to cast votes in favour of respondent No. 1. He also extended threats for
casting votes in favour of respondent No. 1. Considering the aforesaid material
facts on record and keeping in view that the petition cannot be dismissed

“ merely on the non specific pleadings on other grounds, I am of the view that it
is not a case wherein no cause of action is disclosed but when the prayer
clause is perused the petitioner has prayed for the following reliefs :

A. Declare that, the election of respondent No. 1 as null and
void and consequently the notification dated 8.12.2013
declaring respondent No. 1 as returned candidate.

B. Declare the petitioner as returned candidate.

C. Award suitable punishment to those found to be involved in
irregularities.
D. Award appropriate and suitable cost to the petitioner.

5. Since the relief clause is based on the pleadings made in the election
petition, when the pleadings made in paragraphs 15 and 16 of the election
petition are considered, the petitioner has specifically pleaded that respondent
. No. 1 as well as his son Yashwardhan offered money for giving votes in favour
of respondent No. 1 and respondent No. 1 wanted to win the election by
hook or crook, which shows that the petitioner has made the pleadings for
declaring him as duly elected candidate. Mere non-mentioning of Section 101
of the Act of 1951 in the grounds of petition, do not absolve the controversy.
Thus, in my opinion, the petitioner has prayed to declare him as elected
candidate under the garb of claiming the relief to declare him as returned
candidate, which cannot be done without declaring him as elected candidate.

6. It is undisputed that the petitioner has not impleaded all the contesting

candidates as respondents in the election petition as provided under Section”

82 of the Act of 1951. Section 82 and the relevant extracts of Section 86 of
the Act of 1951 read thus :-

“82. Parties to the petition. - A peétitioner shall join as
respondents to his petition -

(a)  where the petitioner, in addition to claiming a

A

»
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declaration that the election of all or any of the returned
candidates is void claims a further declaration that he himself
or any other candidate has been duly elected, all the contesting
candidates other than the petitioner, and where no such further
declaration is claimed, all the returned candidates; and

(b)  anyother candidate against whom allegations of any
corrupt practice are made in the petition.

86. Trial of election petition. - (1) The High Court shall
dismiss an election petition which does not comply with the
provisions of section 81 or section 82 or section 117.”

7. Section 82 of the Act provides that where the petitioner, in addition to
claiming a declaration that the election of all or any of the returned candidate

is void, claims a further declaration that he himself or any other candidate has

been duly elected then he must join as respondents to his petition all the
contesting candidates. If the provisions of Section 82 are not complied with,
this Court is directed by Section 86 to dismiss the election petition. In K.
Kamaraja Nadar Vs. Kunju Thevar and others — AIR 1958 SC 687, the
Supreme Court held that when the provisions of Section 82 were not complied
with, the Election Tribunal, enjoined under Section 90(3) to dismiss such an
election petition, was bound to dismiss the same as Section 90(3) was
mandatory. Section 90(3) has been substituted by Section 86 of the Amendment
Act, 1966 with the same mandatory obligation to dismiss such an election
petition. Similar view has been taken by the Apex Court in Krishna Chander
Vs. Ram Lal —-AIR 1973 SC 2513 and Ram Pratap Chandel Vs. Chaudhary
Lajjaram (1998) 8 SCC 564. )

8. As the petitioner admittedly did not join all the contesting candidates
as respondents in the petition wherein he has prayed for a further declaration
that he be declared as returned candidate, in which the prayer to declare him
as elected candidate is implied, his petition is bound to be dismissed under
Section 86, which is mandatory. In these circumstances, petition is liable to
dismiss at threshold.

Accordingly, LA. No. 22/2014 is allowed, as a consequence thereof,
this election petition is dismissed.

No order as to costs.

- Petition dismissed.

-~
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REVIEW PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice Shantanu Kemkar
R.P.No. 667/2014 (Jabalpur) decided on 28 October, 2014

STATE OF M.P. THROUGH SECRETARY, URBAN
ADMINISTRATION & DEVELOPMENT DEPTT. & anr.  ...Petitioners
Vs,

ABHINESH MAHORE & ors. ... Respondents
(Aldngwith R.P.No. 668/2014, R.P.N0.669/2014)

Constitution - Article 2430, Municipal Corporation Act, M.P.
(23 of 1956), Section 405, Municipalities Act, M.P. (37 of 1961), Section
5-A - Consideration of objection by Governor - Whether he has to act
on aid or advise of Council of Ministers or has to exercise discretion
on his own - Ileld - It is for Governor to consider the objections as he
deem fit - Final decision to accept or reject objections must be that of
Governor - However, he is not precluded from requisitioning aid and
advise of Council of Ministers - Review petition dismissed.

(Paras 10, 11 & 12)
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Cases referred :

AIR 1995 SC 1512, (2004) 8 SCC 524, 2004 (8) SCC 329, 2004
(8) SCC 788, 2005(2) SCC 92.

R.D. Jain, A.G., and PK. Kaurav, Addl. A.G. with Samdarshi Tiwari,
G.A., Swapnil Ganguly, Dy.G.A. for the petitioners.

A.M. Trivedi with Ashish Trivedi, Vivek Rusia, Shekhar Sharma,
R. Gupta for the respondents.

(Supplied: Paragraph numbers)
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ORDER '

The Order of tle Court was  delivered by :
A.M. KHANWILKAR, Cuier JusTicE. :- Heard counsel for the parties.

2. These review petitions have been filed for recalling of order passed
by us on 14.10.2014 in Writ Petition No.12777/2014 and companion cases
heard on that day.

3. The principal objection of the State and which s the ground forreview is
about the observation found in the order that the Governor must consider the
abjections “himself” before forming subjective satisfaction about the necessity to
exclude or include certain areas within the limits of Municipal area. .

4 The argument proceeds that all decisions of the Governor are
essentially on the basis of aid and advise of the Council of Ministers asis the
mandate of Article 163 of the Constitution of India. According to the learned
Advocate General, keeping in mind the observations of the Apex Court in
paragraphs 8 and 9 in the case of State of Uttar Pradesh Vs. Pradhan
Sangh Kshetra Samiti', the observations in our order that the Governor must
consider the objections “himself”, need to be recalled and in any case be
explained or modified accordingly. ’

5. On the other hand, the argument of the respondents (writ petitioners) is
that the observation found in our order is most appropriate and needs no
modification, much less deserve to be recalled at the instance of the State. It is
argued by the counsel for the respondents that the exercise of powers by the
Governor by virtue of Article 243Q is an exceptional and exclusive function of the
Govemor. Therefore, it is ascribable to the second part of Clause (1) of Article
163 of the Constitution. In that, he exercises this power by orunder the Constitution
and which discretion cannot be delegated or made dependent on the aid and
advise of the Council of Ministers as such. To buttress this submission reliance is
placed on five decisions of the Apex Court, in the case of Clariant International
Ltd. and another Vs. Securities & Exchange Board of India *(Para26); Sudha
Rani Garg (Smt,) Vs. Jagdish Kumar (Dead) and others® (Para 9); M.P. Special
Police Establishment Vs. State of M.P. and others * (Constitutional Bench)
(Paras 11 and 12); and lastly Pu Myllai Hlychho and others Vs. State of Mizoram
and others® (Paras 12 and 13). -

1. AIR1995SCI512 2. (2004)8 SCC 524
3. 2004 (8) SCC 329 4.2004(8)SCC788 . 5. 2005(2) SCC 92
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6. To analyse the controversy brought before us, it may be apposite to
advert to Article 163 of the Constitution of India which reads thus :-

%“163. Council of Ministers to aid and advise’
Governor :-

. (1) There shall bea Councll of Ministers with the Chief
Mimster as the head to aid and advise the Governor in the
exercise of his functions, except in so far as he is by or under

this Constitution rcguu‘ed to exercise his functions or any of
thcm in his discretion.

@ If any questlon arises whether any matter isoris
not a matter as respects which the Governor is by or under
. this Constitution required to act in his discrétion, the decision
- of the Governor in his discretion shall be final, and the validity
. of anything done by the Governor shall not be called in question
.+ - onthe gIound that’ hc ought or ought not to have acted in his
RO dlscretlon

.. (3)The questlon whether any, and if so what, advise

" was tendered by Ministers to the Governor shall not be m_qmred
into in any court.”

: (emphasis supphed)

7. CIause 08 ofthls provision is in two-parts. ’I'he first part predicates exercise
of functions by the Governor on the basis of aid and advise.of the Council of
Ministers with the Chief Minister as the head of that Council. That is the ordinary
rule. However, the second part provides for excepted category in which the
Governor may hayve to exercise discretion on his own and without the aid and
advise of the Council of Ministers. For, it is provided that when the Governor
exercises any function which is by or under the Constitution required to be
“exercised by him” or any of them “in his discretion”, he may do so, without the
aid and advise of the Council of Ministers. That is-the settled legal position
expounded in all the decisions pressed into service by both the sides.

8.” * The core question, therefore, is : whether the exercise of powers by
the Governor to effectuate the action under Article 243Q falls in the first or
second part of Article 163 (1) of the Constitution? '

9. As observed by us in our earlier order, we have no hesitation in

»
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. reiterating that the exercise of power or discharge of function by the Governor

in the context of Article 243Q, which has been introduced consequent to
Constitution (Seventy - Fourth Amendment) Act, 1992, is the function or
discretion to be exercised by the Governor falling under the second part of
Clause (1) of Article 163 of the Constitution of India. This position is reinforced
from the very language of Article 243Q, which stipulates that the Governor
may specify the area “as he may deem fit”. The expression “as he may deem
fit” leaves no manner of doubt that the discretion must be exercised by the
Governor and no one else. Further, if the provision in Article 243Q in Part
TXA of the Constitution, concerning constitution of Municipalities is juxtaposed
with Article 243C read with Article 243 () of the Constitution concerning the
Panchayat in Part IX of the Constitution, it is amply clear that there is marked
distinction between the procedure to be followed in the case of constitution
of Municipalities. - : _
10. " Be that as it may, considering the provisions of the M.P. Municipal
Corporation Act, 1956 or be it M.P. Municipalities Act, 1961, it is noticed
that the Governor has to take the final decisior dnd consider the objections
regarding inclusion or exclusion of certain areas in the limits'of Corporation
or the Municipalities, as the case may be, as can be seen from Section 405 of
the Act of 1956 and Section 5-A of the Act of 1961. st

11. A priori, there is no room for argument that the dlscretlon to be
exercised by the Governor by virtue of Article 243Q is not ascribable to the
second part of Clause (1) of Article 163 of the Constitution of India. The
concomitant of this finding, is that, it is for the Governor to con51der the
objections and take a final decision, as he may deem fit. While- domg $0
whether he should call for the aid and advise of the Council of Ministers
before taking any decision on the objections received qua the proposed change
of limits of the Corporation or Municipal area, as the case may be, is also his
prerogative. That discretion inheres in the Governor and js ascribable to Clause
(2) of Article 163 of the Constitution. Indeed, the final decision to-accept or
reject the objections must be that of the Governor: Thus, itis not as if the
Governor is precluded from requisitioning aid and advise of the Council of
Ministers on the question of inclusion or exclusion of certain areas in the hnnts
of the Corporation or the Munlclpallty, as the case may be. IS

12.  Suffice it to observe that the grievance of the State brought before
this Court in the form of present review petitions is untenable. Rather the
provisions referred to above make it amply clearthat the “objections must be
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considered by the Governor” before exercising “his discretion” to specify any
area as excluded or included int the limits or Corporation or Municipality, as
the case may be. :

13.” As aresult, we decline to entertain these review petitions, with the
above observations. Disposed of accordingly.

Petition disposed of.

LL.R. [2015] M.P., 758
REVIEW PETITION
Before Mr. Justice R.S Jha
"R P. No. 702/2014 (Jabalpur) decided on 1 December, 2014

IFFCO TOKYO GENERAL INSURANCE CO:LTD. ... Petitioner
Vs. ’ . '
SMT. MEENAMAHESH & ors. " ...Respondents

Employees’ State Insurance Act (34 of 1948), Section 53, Motor
Vehicles Act (59 of 1988), Section 166 - Motor Accident Claim -
Maintainability - Review sought by the Insurance Company on the
ground that the claim under the Motor Vehicle Act was not maintainable
and was statutorily barred - Held - There is no pleading, proof or
evidence whatsoever to indicate that the injury as sustained by the
applicant was an employment injury sustained by him as an employee
under the ESI Act - The case has been dealt with asa plain and simple
case of motor accident in which compensation has been awarded -
Review petition dismissed. , (Paras 2,4 &10)

wHare}t wrow 9T IRAIT (1948 BT 34), GRT 53, Hevw @
AP (1988 BT 59), ST 166 — Hiew gHear grar — woofiaar — 4
FU gRT T9 MR W YARAtST arer @ fF aevam aftifaw @
sfavia T gtweim 98 or sl S o @ affa o — sfrfefRea —
7 suld @ i} o afragq, agg a1 wiew 9 % akdee g™ A
#! 7 afy 9w g HHard usy fiar aftrre @ sfala g wiEd @
wq A waw B Pratem afv @ - gwwr o Ater g @ e A
e gl @ w9 ¥ fgerr wan fawd ufues sard fear wam -
gafdfate arfasr R |

Cases referred :

(2009) 13 SCC 361, (1996) 6 SCC 1.

N
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‘Amrit Kaur Ruprah for the petitioner.

(Supplied: Paragraph numbers)
OR D ER

R.S. Jua, J. :- Counsel for the apphcant has filed this appllcatlon for
review stating that in view of the law laid down by the Supreme Court in the
case of National Insurance Company Limited vs. Hamida Khatoon and
others (2009) 13 SCC 361, the impugned order passed by this Court in
M.A. No.485/2014 dismissing the appeal filed by the Insurance Company
deserves to be reviewed and recalled.

2. It is submitted that in view of the bar ¢reated by Section 53 of the
Employees' State Insurance Act, 1948 (in short ESI Act), the claim under the
Motor Vehicle Act was not maintainable and was statutorily barred

3. Having heard learned counsel for the apphcant itis obscrved that
Section 53 of the ESI Act is in the following terms:- :

“53.  Baragainstreceiving or recovery of compensation or
damages under any other law;- An insured person or his
dependants shall not be entitled to receive or recover, whether
from the employer of the insured person or from any other
person, any compensation or damages under the Workmen's
Compensation Act, 1923 (8 of 1923) or any other law for the
time being in force or otherwise, in respect of an employment
injury sustained by the insured person as an employee under
the Act.”

From bare perusal of this Section itis clear that the Act bars receiving compensation
or damages under the Workmen's Compensation Act or any other law for the
time being in force or otherwise “in respect of an employment i injury sustained by
the insured person as an employee under this Act i.e. ESI Act”.

4. In the instant case, as has been observed by this Court in the previous
order, there is no pleading, proof or evidence whatsoever to indicate that the
injury as sustained by the applicant was an employment i injury sustained by him as
an employee under the ESI Act. The case has been dealt with as a plain and
simple case of motor accident in which compensation has been awarded.

5. Itis undisputed that the applicant/Insurance Company has neither pleaded,
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proved or established that the accident arose out of and in the course of employment
and was therefore in respect of the employment injury sustained by the insured
employee. As stated above, for the purpose of the bar under Section 53 of the
ESI Act to be applicable, it is necessary for the person invoking the same to
establish that the compensation or damages has been claimed in respect of
employment injury sustained by the insured person as an employee underthe Act.

6. In the instant case, the facts as stated in the claim case and which have
emerged from a perusal of award clearly indicate that the present case isa
plain and simple motor accident case and is not one where the accident has its
origin in the employment or is arising out of and in the course of employment.

7. Theaforesaid viewtaken by meisin consonance with the law laid down by
three Judges Bench of Supreme Court in case of Regional Director, ES.I-
Corporation and Another vs. Francis De Costa and another (1996) 6 SCC 1.

8. in view of the aforesaid law laid down by the Supreme Court and the
facts and circumstances of the present case, it is clear that the bar against
receiving and recovering of compensation or damages contained in Section
53 of the ESIAct isnot attracted in the present case and consequently the
decision relied upon by the learned counsel for the applicant i.e. Hamida
Khatoon (supra) has no applicability to the present case and does not render
any assistance to the case of applicant/Insurance Company.

9, In view of the aforesaid, I do not find any reason to review or recall
the order passed by this Court in M.A. No.485/2014,

10.  Thereview petition is accordingly dismissed.

Review petition dismissed.
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APPELLATE CIVIL
Before Mr. Justice GD. Saxena
M.A.No0.560/2011 (Gwalior) decided on 1 August, 2013

UNION OF INDIA & ors. . ...Appellants
Vs.
SMT. GIRJASAHU & ors. ... Respondents

Motor Vehicles Act (59 of 1988), Section 166 - Claim Petition -
Involvement of vehicle - It is not discernible that from whom and from
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which vehicle belonging to BSF, the accident took place - Held -Matter
remitted back with a direction to ascertain the involvement of offending
vehicle - Tribunal shall-also insist the appellants to produce the fact
finding report and shall also examine the drivers who were deployed
at relevant time - A fresh award be passed against the person involved
in the accident. . . - . - - (Para13)

. FE T AFAFIT (1988 T 59), GIRT 166 — FTaT AIFIBT — TIET
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Cases referred : o ‘ - | '
2001. (2) MPLJ 27 AIR 2007 SC 1609

" Yogesh Singhal, for the appellants,
H.K. Shukla, for the respondents.

-ORDER

G.D. Saxena, J. -Being aggneved by the Award dated 13th December
2010 passed in Claim Case No. 31/2009 by the Second Additional Member .
of the Motor Accident Claims Tribunal, Dabra (Gwalior), appellant Umon of
India through Secretary, Govt. of India Ministry of Home Affairs, New Delh1
and the Director BSF Académy Tekanpur; district Gwalior has prefen'ed an
appeal under Section 173 of the Motor Vehicles Act 1988 with a prayer to
set aside the impugned firidings awarding thereby compensation i in the sum of
Rs. 3,82,000/- alongwith 7% 1ntercst p-a. to the claimants.

2. The facts in short are that on 31st August 2007 at about 7 45 a.m.,
Om Prakash Sahu (since deceased) was riding as a pillion driver ona motorblke
driven by Neeraj Dhakad towards Gwalior. When they passed through Jorasi
Temple at Jhansi Highway, green colouréd bus hit them from back side causing
serious injuries to Om Prakash Sahu. Thereafter the police with the help-of
other bystanders shifted the injured for treatment to J.A. Hospltal Gwalior.
The injured died during treatment. A Dehati Nalish was lodged by Neera_] )
Dhakad in J.A. Hospital, just after reaching the injured for treatment in the
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Hospital with the Head Constable of the Police Station Bilaua, alleging
involvement of bus of green coloured belonging to BSF. Thereafter, the FIR
was lodged on the basis of said Dehati Nalish which was written in J.A. Hospital
Gwalior. After investigation, the Final Report, for want of the person who
caused the accident was filed before the criminal court. The claimants, who
happened to be the wife and children filed a claim petition before the learned
tribunal seeking Award of Rs. 44,86,000/-, The learned tribunal after
considering the evidence as adduced by the parties passed the award of
Rs. 3,82,000/- against the owner and the driver of the bus No. PB 08 AJ
6980 involved in accident which is sought to be challenged in the present
appeal on the sole ground that the alleged bus was not involved in the accident.

3. The contention of the learned counsel appearing for the appellants is
that the award passed by the learned tribunal on vicarious liability of the BSF
. employee, i.e., the driver involved in road accident is in contravention of the
relevant provisions of law and the facts as adduced by the parties. It is submitted
that the offending BSF School bus which was alleged to have caused the
accident, had already reached at the place of destination at Central School
Premises and after allowing the kids of BSF personnels was in rest timings for
its return journey back to the BSF Headquarter Premises at Tekenpur. It is
contended that the relevant time on which the accident had happened there
was not at all possible for picking up the school students and thereafter coming
at the root from Tekanpur to Gwalior and hit the on-going bike and caused
injuries to a pillion rider of the bike. It is submitted that the learned tribunal
has failed to assess that an unknown motor vehicle was involved in the accident
and the school bus owned by the BSF was involved on mere assumption
expressed by some of the eye witnesses. [t is submitted that the tribunal did
not properly consider the evidence as adduced by the respondents/appellants,
herein. Therefore, on the basis of above submissions, it is prayed that the
Award passed by the tribunal may be set aside by discharging the appellants
from the liability of making payment of the Award.

4. On the other hand, the learned counsel appearing for the claimants
submitted that the learned tribunal has rightly found that the offending vehicle
was involved in accident and ri ightly passed the award, which does not require
to be disturbed. It is therefore prayed that the appeal may be dismissed by
upholding the findings arrived at by the learned tribunal while passing the award.

5. Heard the learned counsel for both the sides and also perqsed the

A
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record and the law applicable to the case at hand.

6. Now, the question for consideration before this court is whether there
is any involvement of BSF school bus bearing No. PB 08 AJ 6980 in causing
accident and death of Om Prakash Sahu ? ' '

7. At this stage, it would be appropriate to quote that there are some
aspects of human life which are capable of monetary measurement, but the
totality of human life is like the beauty of sunrise and the splendor of the stars,
beyond the reach of monetary tape- measure. The determination of the damages
for loss of human life is an extremely difficult task. Different formulas are
carved and calculations are made, but no amount of compensation could
restore the human life. Similarly, the man is like 2 bubble on flowing water on
the heavy trafficking roads. A little negligence some times results into vanishing
of the same as a whole, rendering their as helpless orphans and leave
dependents to collect his remains and also to look forward to the owners,
drivers and insurer to compensate them for such deaths gently living in castles
come on the roads and cry for help. That apart, if a scratch is made on the
bubble then this human frame stand disturbed having gone crippled for the
rest of his life. No amount of compensation could restore the physical frame
of such a person having a sufferer from an accident, that is why it has been
said by the Courts that whenever any amount is determined as compensation
payable for an injury suffered during accident, the object is to compensate
such injury so far as the money can compensate because it is impossible to
equate the money with the human suﬁ‘ering_s and personal deprivations. Money
cannot renew a broken and shattered physical frame.

8. On perusal of the record of the case containing the evidence led by
the claimants and non-applicants, it appears that on 31st August 2007 at
about 7-45 a.m. deceased Om Prakash being a pillion rider on motorcycle
driven by a witness Neeraj Dhakad was going towards Gwalior. As they
crossed Jorasi Hanuman temple, one green coloured bus owned by the BSF
while coming from the side of Tekanpur to Gwalior hit the motorbike driven
by Neeraj Dhakad from back side and caused severe injuries to Om Prakash
Sahu. Om Prakash Sahu was immediately shifted to J.A. Hospital Gwalior,
where he succumbed to injuries. The Dehati Nalish was lodged by Neeraj
Dhakad driver of the motorbike. Thereafter, in the noon, the FIR was also
registered on the basis of said Dehati Nalish against un-known driver of the
offending BSF vehicle. Witnesses Pawan Shrivastava (AW-4) and Santosh
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Dubey (AW-2) deposed that after accident the bus involved stopped for a
moment and then moved to the destination and these witnesses chased the
bus by their motorbikes and could be able to know the actual reason. They
stated that after incident, the driver of the bus drove away the bus very fast
from the spot and therefore could not be arrested. But in the case diary
statement of Pawan Shrivastava which was recorded by the 1.0., the
registration number of the bus involved in the accident was disclosed by the
witness. Despite the request letter dated 17th September 2007 (Ex.P/12)
and by an order dated 6th November 2007 of the Judicial Magistrate Dabra
to the Director of BSF Tekanpur for rendering co-operation in the investigation
by providing requisite information of the bus involving in accident and its driver,
no information in this regard was provided. The Investigating Officer was not

disclosed the name of the driver responsible for the death of Om Prakash

Sahu. Moreover, the authority concerned also not did not make available the
bus involved for mechanical examination to the Investigating Officer for fair
investigation. It is true that in connection of the offending vehicle, the police.
made a query from the bus drivers of the BSF buses while crossing the site at
the time of accident and the certified copies of documents prepared during
investigation clearly mentioned that the BSF green coloured bus was involved
but the authority remained silent and did not disclose the particulars of the
offending vehicle and its driver. From the evidence of Santosh Shukla, Head
Constable of BSF, Keshav Singh, Sub-Inspector and Phoola Ram, driver of
the offending bus it appears that after knowledge of accident causing by the
BSF vehicle, the fact finding inquiry was conducted by the BSF officers and
after inquiry it was concluded that the bus No. PB 08 AJ 6980 was not involved
in the accident on 31st August 2007 in which Om Prakash Sahu was dead.
After informing such conclusion to the police, the investigation came to an end
with the result the bus involved in accident could not be traced out and under
these circumstances, the final report for closing investigation was filed before
the criminal court which later on was accepted. On minute scrutiny of Inward/
outward register of buses depot dated 31st August 07 (Ex.D/2-C) filed and
proved by Santosh Shukla, Head Constable of BSF, it reveals that on that
day first bus No. 9870 driven by driver Oma Ram was shown to be time out
at 06.15 a.m. for Gwalior which returned back at 9-30 a.m. Second bus No.

6980 driven by Phoola Ram was shown to be time out at 6-20 a.m. to Gwalior -

but in the column of Time In no time of return of bus is mentioned. Third Bus
No WB 73 9895 driven by driver Paler Singh was shown to be out at 6-45
a.m. from depot to Gwalior which returned back at 11-00 a.m. and fourth bus

[\]
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No. HR 38 D 4348 was shown to be out from depot at 7-35 a.m. to Gwalior,
~ however, the time of return of the vehicle was not mentioned in the relevant
column.

9. On perusal of the award under appcal it seems that the learned tribunal
without minute scrutiny of this aspect and without compelling for production
of the fact finding report conducted by the BSF officers in this regard that.
which vehicle was involved in the accident straightway came to held that bus
No PB 08 AJ 6980 was involved in the accident which was not correct.
Looking to the death of citizen involved caused by the vehicle belonging to
BSF, the free and fair fact finding inquiry was necessary to be conducted by
the BSF officers for fixing the liability of unknown BSF bus which passed at
the relevant point of time through the accident spot so as to know about
driver of that ill-fated bus who caused death of mnocent citizen, by his rash
and negligent driving.

10. In the case of State of M.P. Vs. Magzlal 2001 (2) MPLJ 27 this
court on vicarious liability of the State i.e. employee of State had made
observation as follows :-

“Where one citizen has lost his life due to négligence of
State i.e. employer of State. Obv1ously the State is vicariously
liable for action of their servants: A compensation'of Rs 60000/-
fixed by the tribunal for loss of hurial (sic:human) life ios (sic: is)’
most reasonable and fair one. Even under the Act , the parliament
has come forward to fix a sum of Rs. 50000/- on the principle of
no fault lability . I therefore fail to appreciate as to why evén the
state should file appeal to challenge the grant of compensation of
Rs. 60000/-. The apt observation of his Lordship Mr. M.C.
Chagla CJ in the case of Firm Kaluram Sitaram Versus The )
Dominion of India AIR 1954 Bombay 50 squarely appeals to
this case . His Lordship while deciding a lis between citizen on
the one hand and State on the other hand observed in his
concluding paragraph : S

(d) Practice State and citizen technical pleas— Where
the State with the citizen it should not ordinarily rely on
technicalities and is the State if satisfied that a case of the
citizen is a just one even though legal defences may be open.

. to it, it must act as an honest person”. : :
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The state owes a duty to ensure safety of human being
and not to fight litigation on such trifle matters, It has to respect
the verdict of the competent Tribunal. Merely because, a right
of appeal is available to State like a ordinary litigant it does
not mean that in every case such right has to be exercised. «

1. In Oriental Insurance Co. Ltd. Vs. Meena Variyal (AIR 2007 SC
1609) the Hon. Apex court had observed as follows :-

“It may be true that the Motor Vehicles Act, insofar as
it relates to claims for compensation arising out of accidents,
is a beneficent piece of legislation. It may also be true that
subject to the rules made in that behalf, the Tribunal may follow
a summary procedure in dealing with a claim. That does not
mean that a Tribunal approached with a claim for compensation
under the Act should ignore all basic principles of law in
determining the claim for compensation. Ordinarily, a contract
of insurance is a contract of indemnity. When a car belonging
to an owner is insured with the insurance company and it is
being driven by a driver employed by the insured, when it meets
with an accident, the primary liability under law for payment of
compensation is that of the driver. Once the driver is liable,
the owner of the vehicle becomes vicariously liable for payment
of compensation. It is this vicarious liability of the owner that
is indemnified by the insurance company. A third party for
whose benefit the insurance is taken, is therefore entitled to
show, when he moves under Section 166 of the Motor Vehicles
Act, that the driver was negligent in driving the vehicle resulting
in the accident; that the owner was vicariously liable and that
the insurance company was bound to indemnify the owner and
consequently, satisfy the award made. Therefore, under general
principles, one would expect the driver to be impleaded before
adjudication is claimed under Section 166 of the Act as to
whether a claimant before the Tribunal is entitled to
compensatjon for an accident that has occurred due to alleged
negligence of the driver. Why should not a Tribunal insist on
the driver of the vehicle being impleaded when a claim is being
filed? As we have noticed, the relevant provisions of the Act
are not intended to jettison all principles of law relating to a
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12.

claim for compensation which 1s still based on a tortuous
liability. The Tribunal ought to have, in the case on hand,
directed the claimant to implead Mahmood Hasan who was
allegedly driving the vehicle at the time of the accident. Here,
there was also controversy whether it was Mahmood Hasan
who was driving the vehicle or it was the deceased himself.”

Thus impleadment of the driver of the offending vehicle
is necessary is an application under Section 166 Motor Vehicle
Act 1988. His impleadment is not an empty formality nor a
driver is a pro forma defendant. The liability of insurer and
owner arises only when negligence of the driver is not only
pleaded but is also established. If the driver is not found to be
rash and negligent, no liability can arise either of owner or of
the Insurance company . Negligence of the owner is a sin qua

non for such lability. Another question for consideration is that

the act of drivers engaged in driving BSF buses cause accident
in public place by their rash and negligent driving and causing
death of individual in that case the BSF being the employer,
on vicarious liability is responsible for payment of award
amount under Motor Vehicle Act. If the tortuous act has beeh
committed by a public servant in discharge if duties assigned
to him not by virtue of the delegation of any sovereign power,
an action for damages would lie. The act of the public servant
committed by him during the course of his employment is, in
this category of cases, an act of a servant who might have
been employed by a private individual for the same purpose.”

- 767

Now, coming back on present scenario of the case as mentioned earlier
from the evidence following picture emerges:-

(i) that, on 31st August 2007 at about 7-45 a.m., deceased
Om Prakash being a pillion rider on motorcycle driven by
witness Neeraj Dhakad was going towards Gwalior. As they
passed through Jorasi Hanuman temple, one green coloured
bus owned by BSF coming from Tekanpur to Gwalior hit the
motorbike driven by Neeraj Dhakad from back side causing
severe injuries to Om Prakash Sahu. Om Prakash Sahu was
immediately shifted in the police vehicle to J.A. Hospital
Gwalior, where he succumbed to injuries;
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(ii) that, by the time of lodging the FIR in police station Bilaua,
the identity of the bus was not known to concerning police.

‘The crime was registered against un-known driver of BSF bus,

but during case diary statement of Pawan Shrivastava which
was recorded by the 1.O., he mentioned about the registration
number of bus involved in accident;

(iii) that, it is true that in connection of involvement of the BSF

vehicle, the police made the queries from the bus drivers of
BSF buses while they were crossing the site. The certified copies
of documents prepared during investigation clearly disclosed
that the BSF green ‘coloured bus was involved but the
responsible authority remained silent and did not disclose the
particulars of the bus and its driver which caused the accident;

(iy) that, on informing the conclusion of the inquiry by the

BSF officials that the Bus No PB 08 AJ 6980 driven by
Phoolaram was not-involved in the alleged accident to the
police, the investigation unfortunately came to an end with result
that the bus involved in accident and the driver of the BSF bus

- could not be traced out and in that eventuality final report for

closing investigation was filed before the criminal court which
was accepted;

(v) that, non-cooperation from the side of BSF officers has
resulted in closing of the investigation for want of identity of
the bus involved and the driver causing the accident;

(vi) that, on minute scrutiny of the relevant page of the Inward
and Outward register of buses dated 3 1st August 2007 marked
as Ex.D/2-C proved by Santosh Shukla, Head Constable of
BSF, it reveals that on that day first bus No. 9870 driven by
driver Oma Ram was shown to be time out at 6.15 a.m. for
Gwalior which returned back at 9-30 a.m. Second bus No.
6980 driven by Phoola Ram was shown to be time out at 6-20
a.m. to Gwalior but in the column of Time In no time of return

.of bus is mentioned. Third Bus No WB 73 9895 driven by

driver Paler Singh was shown to be ouit at 6-45 a.m. from
depot to Gwalior which returned back at 11-00 a.m. and fourth

4}
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.bus No. HR 38 D 4348 was shown to be out from depot at
7-35 a.m. to Gwalior, however, the time of return of the vehicle.
was not mentioned in the relevant column;

(vii) that, on perusal of the award it seems that the learned
tribunal without going into these aspects and without compelling
for production of the fact finding report conducted by the BSF
officers in this regard that which vehicle was involved in the
accident formed an opinion that bus No PB 08 AJ 6980 was
involved in the accident which was not correct. _

13.  Since, at this stage, it is not discernible that from whom and from which
vehicle the accident has caused. This being so, the question of the appellants
being liable for amount in respect of the accident in respect of the present driver
of the offending vehicle does not arise. In this view of the matter and having
considered the principles as laid down in the aforementioned cases by Hon.
Apex Court as well as this court coupled with the provisions contemplated
under Order 41 Rule 25 of C.P.C., this court thinks it appropriate to remit the
matter to learned MACT for taking a fresh decision after ascertaining the
involvement of the offending vehicle which came from Tekanpur to Gwalior on
the fateful day on 3 1st August 2007 at about 7-45 a.m. and met with an acciderit,
causing injuries to Om Prakash Sahu resulting his death. The learned MACT
shall insist the appellants for production of the fact finding report as mentioned
in the deposition of the witnesses examined by the non-applicants and shall also
examine the drivers of the appellants who were deployed at the relevant time
for driving the buses on the route in question and thereafter shall decide the
case inaccordance with law. The leamed MACT shall decide the case as directed
above within a period of six months from the date of receipt of the record
alongwith copy of this order. After taking the decision on the issue referred to
above, the learned MACT shall pass fresh award against the person involved in
the case. Both the parties shall co-operate with the learned tribunal to comply
with the direction of this Court. It is needless to mention that both sides would

. beafforded ample opportunity of hearing.

14. - Record of the case shall be dispatched to the leamed MACT forthwith,

" alongwitha copy of this remand order.

15.  Inviewofthe aforemcntiori,ed findings, the appeal stands allowed.

Appeal allowed.



770 Oriental Insu. Co. Ltd. Vs. Sandelal LL.R.[2015]M.P.

LL.R. [2015] M.P., 770
APPELLATE CIVIL
Before Mr. Justice R.S. Jha
M.A.No. 3668/2013 (Jabalpur) decided on 27 June, 2014

ORIENTALINSURANCE CO. LTD. ... Appellant
Vs. .
SANDELAL & ors: ... Respondent

Motor Vehicles Act (59 of 1988), Section 147 - Liability of
Insurance Company - Fake driving licence - If owner was vigilant
enough to examine the driving licence of the driver and examined his
competence at the time of engaging him, Insurance company is liable
to indemnify the insured even if the licence is subsequently found fake.

(Para 4)
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€ € v it @ aftmgfidf @ fav soRer 21
Cases referred :-
2004 (1) SCCD 520.
Chaudhary Rahul Singh for the appellant.
' (Supplied: Paragraph numbers)
ORDER

R.S. Jna, J. :- Heard Shri Chaudhary Rahul Singh, learned counsel
for the appellant on the question of admission.

2. The appellant/insurance company has filed this appeal against the award
dated 28-9-2013, passed by Ist Additional Motor Accidents Claims Tribunal,
Seoni, in Claim Case No. 127/2011, whereby a sum of * 2,64,000/- has been
awarded to the claimants on account of death of deceased Kishore Uike in an
accident that occurred on 16-5-2011.

3. Learned counsel appearing for the appellant/ insurance company assails
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the impugned award on the ground that the licence issued to the driver
concerned was found to be fake and it is, therefore, stated that in such
circumstances, the insurance company cannot be held to be liable.

4. Having heard the learned counsel for the appellant and after perusing
the record it is observed that the Claims Tribunal has discussed this issue
extensively in paragraphs 14 and 15 of the impugned award. The Tribunal has
taken note of the decision of the Supreme Court rendered in the case of
National Insurance Company Vs. Swarn Singh, reported in 2004 (1) SCCD
520 wherein it has been held that where the owner is vigilant enough to examine
the driving licence of the drivet and examined his competence at the time of
engaging him, the insurance company is liable to indemnify the ownef's liability *
even if subsequeritly the licence held by the driver is found to be falsé, invalid”
or incorrect. ' - ' '

5.. The Tribunal has also analysed the statement of the owner of the
vehicle wherein he has specifically stated that he had looked into the licence
of the driver which appeared to be valid and had also taken note of the fact”
that he was an erstwhile employee of the M.P. State Road Transport
Corporation at Seoni Depot and was possessing his driving licence. The ownér
has also stated that competence of the driver was examined and looking to
his experience he was engaged by the owner. The Tribunal, on the basis of the
aforesaid statement of the owner.and in view of the law laid down by the
Supreme Court in the above mentioned case, has allowed the claim of the
claimants.

6. Having perused the impugned award as well as the judgment of the

Supreme Court in the case of Swarn Singh (surpa), I do'not find any illegality”
or perversity in the impugned award warranting interference ofthis Court

more so as the award has been passed on proper analysis of the evidence on

record and on proper application of the law laid down by the Supreme Court

and, therefore, the impugned award dated 28-9-2013 is hereby upheld and

the appeal filed by the appellant/ insurance company, being meritless is

accordingly dismissed.

Appeal dismissed.
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APPELLATE CRIMINAL
Before Mr. Justzce Shantanu Kemkar & Mr. Justice M.C, Garg
Cr.A. No.702/2001 (Indore) decided on 23 July, 2013~

HARII o ... Appellant
Vs. ' ‘ .
STATE OEM.P. Rcspondent

.+ Penal Code (45 of 1860), Section 302/34 Murder - Death of the
deceased took place on account of septicaemia due to injury caused by
axe by appellant before 30 days - There is direct evidence - Challenge is
made on the ground that there is only one injury that too was caused without
premeditation as such the case falls under exception 4 of Section 300 of -
IPC - Held - Testimony of eye-witness as well as evidence of doctor prove -
that the injuries were caused by appellant - Ultimate effect of injuries
which led to inféction can be co-related with injuries caused by appellant -
Considering over all facts and evidence, conviction of appellant u/s 302
IPCis converted in section 304 Part-1 of IPC - Sentence of life imprisonment
is reduced to 10 years R. I However fine amount is increased from Rs.
500 to.5000. S L - (Paras 6, 9,12,13)
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Cases referred :
1994 Sup (1) SCC 304, 2013 Cr.L.R. (SC) 216.

“Sunil Yadav, for the appellant.
R.S. Parmar, P.L. for the respondent.
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JUDGMENT '

The Judgment -. of the Court, was delivered . by :
M.C. GARG, J. :- This judgment shall dispose of the aforementioned criminal .
appeal filed by appellant Harji assailing the judgment delivered by the learned
Additional Sessions Judge in Sessions Trial no. 36/2000, whereby the appellant
who was sent for trial along with other accused persons, was asked to face
trial under section 302/34, 294 and 506 of IPC, but he has been convicted
under section 302 of IPC and has been sentenced to undergo R.I for life with
fine of Rs.500/-; in default of payment of fine, to further undergo three months
additional imprisonment. = el e s Co

L I

2. Appellant Harji was sent for trial along ‘with Babu to face charges
under section 302/34 of IPC on the allegation that on 06th of October, 1999
at about 9:45 pm, in Rekha Colony, Depalpura, he along with other accused
persons caused death of Shantilal, the deceased by causing such injuries upon
his person which caused his death or which were sufficient to cause his death.
Rangji is the complainant in this case. In the complaint Ex.-P/1 which was
registered soon after the incident, he informed the police that his elder son
Laxman used to stay with Harji. Shantilal used to object Laxman to be taken
along with Harji, Babu and Ramesh. On such objection being taken by him,
besides abusing the complainant, appellant also caused injuries on the head
of Shantilal by using an axe while Babu and Ramesh caught hold of him. At
that time, Kalu, Mangliya and Harish came and tried to mediate. Thereafter,
Shantilal was taken to hospital in a Thela. On the basis of the statement made
by Rangji, the case was registered under sections 294, 324 and 506 of IPC.
Later on, Shantilal expired after 18 days, therefore, offence under section
302/34 was also added. After the case was committed to sessions, Harji was
charged for the offence under section 302/34 of IPC as also under section
294 and 506 of IPC, but later on while accused Babu and Ramesh who was
absconder, were sent for trial and acquitted, but the appellant Harji has been
convicted under section 302 of IPC. He has been acquitted of the other
offences. The evidence against the appellant consists of statement made by
complainant Rangji who has supported what he has stated in the FIR. During
the course of investigation, police had recorded the statement of Rangji and
other witnesses, who gathered at the spot including that of Mangliya, Kalu
and Harish. They also recorded the statements of doctors who prepared MLC
and conducted the postmortem on the dead body of the deceased after his
death. :
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3. In so far as the appellant is concerned, he denied his involvement in
this case as alleged that he was falsely implicated in this case. However, the

trial Court, on the basis of the statement made by Rangji PW-1, Laxman PW-

2, Raghunath PW-4 and Kailash PW-5 and after taking help from the statement
made by Dr. Anchal Kumar Silawat PW-6 who prepared MLC and Dr. Anand
Kapse PW-7 who conducted postmortem of the deceased as also the statement
of the police officer, convicted the appellant under section 302/34 of IPC.
The reasons which have been given by the trial Court for reaching to the
aforesaid conclusion find mention in para 21 onwards of the impugned
. judgment. While relying upon the statement made by Rangji, Laxman, Sunita,,
Raghunath and Kailash, the trial Judge has come to the conclusion that the
statements prove that the injuries were caused by appellant Harji upon the
person of the deceased Shantilal by using an axe. The injuries which were
caused, were noticed by Dr. Anchal Kumar Silawat at the time of his
examination on 06th of October, 1999. Dr, Anchal Kumar Silawat has deposed
asunder: - : .
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4. On the basis of the statement made by Dr. Anchal Kumar Silawat, the
trial Judge formed the following opinion.

23/— T YR (3I0H106) S0 e e o weg |
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5. Dealing with the question as to whether, the death of the deceased
took place on account of injuries caused with the axe on'06th of Octobet,
1999, the trial Court has discussed the issue in para- 25 to 27 of the impugned
judgment while eliminating the possibility of wrong treatment of the deceased
by the doctors namely Dr. Vivek Kesarwani, Dr. Rakesh Gupta, Dr. Farid
Khan and Dr. G.L. Sodhi who conducted operation on the person of deceased
Shantilal. The testimony of Dr. Anand Kapse has been noticed by the trial
Court in para—28 to 31 of the impugned judgment which read as under :
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6. In the light of the conclusmn which has been drawn from the aforesald
deposition of Doctor, the trial Court has réached to the conclusion that the
death of the deceased took place on account of septicaemia because of the
infection caused in his brain due to the injuries sustained by the deceased
which were inflicted updn him 30 days ago by the appellant.

7. Para 33 of the impugned _]udgment is alsp relevant which is rcproduced
hereunder for the sake of reference- 4
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8. "From the aforesaid, while there is direct evidence about infliction of
the injuries by the appellantupon the deceased with an axe, the éffect of the
injuries caused upon the deceased led to hlS deathon account of sepncaelma
after about 30 days.

9. Learned counsel appearing for the appellhnt has argued 'that in this
case, from the nature of injuries which have been noticed during the postmortem
report, it cannot be said that the death of the deceased has been caused on
account of blows given on the deceased by appellant Harji with an axe. He
therefore submits that the conviction of the appellant under section 302 of
IPC cannot be sustained. Moreover, it is also argued on behalf of the appellant
that in this case, even otherwise, the injuries caused by the appellant upon the
deceased does not make out the offence of murder, because the injuries have
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been caused without premediation (sic:premeditation) . Moreover, there is
only one injury allegedly caused by the appellant upon the deceased, He has
also not taken undue advantage or acting in a cruel or unusual manner. The
injuries were committed without pre-mediation (sic:premeditation). As such,
the case was covered by exception 4 of section 300 of the IPC.

10.  The question which has been raised before us by learned counsel for
the appellant is that considering all the facts of this case, no offence under
section 302 of IPC has been committed by the appellant. At the most, this can
be under section 326/34 of IPC. They have relied upon the judgment of the
Hon'ble Supreme Court in the case of B.N. Kavatakar and another Vs.
State of Karnataka reported in 1994 Sup (1) SCC 304. In this case also,
death of the deceased took place after 4-5 days because of septicaemia.
Relying upon the testimony of the doctor who opined in that case also that the
death was a result of speticaemia secondary to injuries caused and peritonitis
and that the deceased died after five days of the occurrence, the Apex Court
held that in this case punishment at the most could have been awarded against
the accused only under section 326/34 of IPC.

" 11, Inthatcase, however, there was no direct evidence regarding causing
of injuries by the appellant. Some paragraphs of that judgment which also
throw light upon the controversy as before us are reproduced hereunder for
the sake of reference.

7. Mr Lalit after taking us through the recorded
evidence and the impugned judgment challenged the finding of
the court below on two grounds. According to him, the evidence
is inadequate and insufficient to warrant the conviction against
the appellants and secondly if the evidence even is accepted
the offence would not amount to one punishable under Section
302 read with Section 34 IPC but would be only under Section
326 read with Section 34 IPC.

8. It may be noted, in this connection, that the

High Court convicted them only under Section 302 read with

Section 34 IPC. The occurrence has taken place on a moonlit

night. Admittedly, PWs 8 and 9 did not sleep near the deceased

but they came to the scene of occurrence after hearing the

‘screams of the deceased and PW 7. As already stated, PW 7
is a star witness whose evidence establishes the presence of
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PW 7 at the scene of occurrence. Therefore, even if the
evidence of PWs 8 and 9 is eschewed, we can safely rely
upon the evidence of PW 7 which corroborates Ex. P-22, the
statement recorded by PW 21 in the hospital. Therefore, we
have no hesitation in accepting the finding of the High Court
that the appellants participated in the occurrence and they are
the perpetrators of the offence.

9.~ The next question that comes up for our

consideration is what is the nature of the offence that the
appellants have committed. The Medical Officer who
conducted autopsy on the dead body of the deceased has
opined that the death was as a result of septicaemia secondary
to injuries and peritonitis. As we have indicated above, the
deceased died after five days of the occurrence in the hospital.
On an overall scrutiny of the facts and circumstances of the
case coupledwith the opinion of the Medical Officer, we are
of the view that the offence would be one punishable under
Section 326 read with Section 34 IPC.

12.  However, in the present case, the testimony of eye witnesses prove
that the injuries were caused upon the deceased by the appellant by using
axe. Of course, there is no injuries which may show that the axe was used,
but the impact of axe on the body of the deceased was found by the doctor
who prepared MLC and has also found when the postmortem was conducted.
The description of the body soon after the injuries were caused and the ultimate
effect of the injuries which led to the infection inside the body and the impact
of old injuries found on occipital region of theé deceased which certainly can
be co-related to the injuries caused by the appellant to the deceased at the
relevant time, it can safely be said that while this may not be a case where the
appellant should be convicted under section 302 of IPC, but he is certainly
liable to be convicted under section 304 of IPC as has been done in the case
of Surajit Sarkar Vs. State of West Bengal reported in 2013 Cr.L.R. (SC)
216.

13.  Considering all over the facts and the evidence which has come on
record including the testimony of eye witnesses as well as the evidence of
doctors, we are of the considered view that it is a fit case where conviction of

“the appellant is required to be converted to offence under section 304 Part-I
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of IPC. Consequently, conviction of the appellantunder section 302 of IPC is
converted in section 304 Part-1 of IPC and the sentence of life imprisonment
awarded to the appellant is reduced to the period of ten years R.I. However,
the fine imposed upon the appellant is increased from Rs. 500/- to Rs. 5000/-,
which amount on being recovered shall be paid to the legal representatives of
the deceased and in case, it is not paid by the appellant, the same shall be
recovered as arrear of land revenue. The appellant is already in custody for
about ten years. Since the appellant has already undergone the sentence of
ten years R.1, he is directed to be released forthwith, if not wanted in any
other case. '

Order accordingly.
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ARBITRATION CASE
Before Mr. Justice Alok Aradhe
Arb.Case No. 4/2014 (Jabalpur) decided on 13 October, 2014

WIG BROTHERS (INDIA) PVT. LTD. ... Applicant
Vs. ‘
DEVISHAKUNTALATHAKRAL CHARITABLE _
FOUNDATION ... Non-applicant

A.  Arbitration and Conciliation Act (26 of 1996), Section
14 - Termination of Mandate of Arbitration - Three Arbitrators were
appointed as per the arbitration agreement - Trial Court terminated
the mandate of arbitrator appointed by respondent on the ground that
arbitrator has expressed his unwillingness - Order of termination of
mandate attained finality - Respondent cannot challenge the
constitution of Arbitral Tribunal. . (Paras 6, 9)
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B, Arbitration and Conciliation Act (26 of 1996), Section

11 -Respondent did not appoint arbitrator after termination of mandate
of arbitration even after expiry of 30 days - Although the right of the
“respondent to appoint arbitrator stands waived - However, the Court

b

\
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while making appointment of an arbitrator shall bear in mind the
requirement contained in arbitration clause for appointment of
arbitrator - Arbitrator on behalf of respondent appointed. (Para7)
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Cases referred :

(2000) 8 SCC 151, (2006) 2 SCC 638, (2012) 5 SCC 152, (2008)
10 SCC 240, (2012) 2 SCC 759, 2013 (4) SCC 35, (2007) 5 SCC 304,
(2009) 2 SCC 337, (1996) 1 SCC 435.

Jeevesh Nagrath, for the applicant.
Deepesh Joshi, for the non-applicant.

ORDER

ALOK ARADHE, J.:- This petition has been filed under Section 11 (6)
of the Arbitration and Conciliation Act, 1996 (hereinafter referred to as “the
Act”) for appointment of arbitrator on behalf of the respondent.

2. . Background facts leading to filing of the petition briefly stated are that
the petitioner is engaged in the business of civil construction. The petitioner
agreed to carry out the construction work of various buildings for the
respondent at Oriental Institute of Science and Technology.and Oriental
Engineering College in Jabalpur, Madhya Pradesh. A Letter of Intent was
issue on 21.04,2009. Clause 27 of the aforesaid Letter of Intent contains an
arbitration clause, which reads as under :

“All dispute and differences of any kind whatever arising out of
or in connection with the Contract or the carrying out of the works
(whether during the progress of the works or after their completion
and whether before or after the determination, abandonment or
breach of the Contract) shall be referred to and settled by the
Architect who shall state his decision in writing, Such decision
may be in the form of a Final Certificate or otherwisé. The decision
of the Architect with respectof any of the Excepted Matters
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shall be final and without appeal ; but if either the Employer or the
Contractor be dissatisfied with the decision of the Architect on
any matter, question or dispute of any kind (except any of the
Expected Matters) or as to the withholding by the Architect of
any certificate to which the Contractor may claim to be entitled
then and in any such case either party (The Employer or the
Contractor) may within 28 (twenty eight) days after receiving notice
of such decision give a written notice to the other party through
the Architect requiring that such matters in dispute be Arbitrated
upon, Such written notice shall specify the matters which are in
dispute and such dispute or difference of which such written notice -
has been given and no other shall be and is hereby referred to the*
Arbitration and final decision of a single Arbitrator being a Fellow
of the Indian Institute of Architects to be agreed upon and
appointed by both the parties or in case of disagreement asto the -
appointment of a single Arbitrator to the Arbitration of two
Arbitrators both being Fellows of the Indian Institute of Architects
one to be appointed by each party, which Arbitrators shall before
taking upon themselves the burden of reference appoint an
Umpire.” :

3. The dispute arose between the parties. The petitioner thereupon
invoked arbitration clause and vide communication dated 25.08.2011
nominated Mr. Abhijit Ray as an arbitrator whereas the respondent nominated
one Mr. Amogh Kumar Gupta as an arbitrator. The aforesaid two arbitrators
unanimously appointed one Mr. K. Rajagopalan as presiding arbitrator and
the communication in this regard was sent to the parties on 19.01.2012. Thus,
the Arbitral Tribunal was constituted in terms of arbitration clause.

4, Thereafter the respondent file an application under Section 14 of the Act
for termination of the mandate of the Arbitrat Tribunal comprising Mr. Abhijit Ray,
Mr. Amogh Kumar Gupta and presiding arbitrator Mr. K. Rajagopalan. The trial
Court vide order dated 13.07.2013 terminated the mandate of the arbitrator
appointed by the respondent on the ground that the aforesaid arbitrator by
communication dated 17.03.2012 has expressed his unwillingness to proceed
with the arbitration. Admittedly the aforesaid order has attained finality.

5. The petitioner thereafter vide communication dated 19.09.2013
requested the respondent to nominate its arbitrator. However, the respondent
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failed to nominate the arbitrator within a period of 30 days from the date of
receipt of communication sent by the petitioner. In the aforesaid factual
background the petitioner has approached this Court seeking appointment of
the arbitrator on behalf of the respondent.

6. Learned counsel for the petitioner submitted that the respondent has
forfeited its right to nominate an arbitrator. It is further submitted that once
the constitution of the Arbitral Tribunal is complete, the Court has no power
to replace the arbitrator merely because one arbitrator has expressed his
inability to function as such. It is further submitted that the order dated
13.07.2013 passed by thie trial Court has attained finality and is binding on
the parties. In support of his submissions, learned counsel for the petitioner
has placed reliance on the decision of Supreme Court in the cases of Datar
Switchgears Lid. Vs. Tata Finance Ltd. And another, (2000) 8 SCC 151,
Punj Lloyd Ltd. Vs. Petronet MHB Ltd. , (2006) 2 SCC.638, Dakshin
Shelters Private Limited. Vs. Geeta S. Johari, (2012) 5 SCC 152. On
the other hand, leamed counsel for the respondent submitted that on termination
of the mandate of the arbitrator appointed by the respondent, the mandate of
the presiding arbitrator also stands terminated as per the arbitration agreement.
It is further submitted that since the respondent has failed to appoint an
arbitrator, therefore, the Court ¢an appoint an independent arbitrator on behalf
of the respondent. In support of aforesaid submissions, learned counsel for
the respondent has placed reliance on the decision of Supreme Court in the
cases of Northern Railway Administration, Ministry of Railway, New Delhi
Vs. Patel Engineering Company Limited, (2008) 10 SCC 240, Denel
(Proprietary) Limited Vs. Ministry of Defence, (2012) 2 SCC 759.

7. I have considered the submissions on both sides. Admittedly, the
respondent despite service of notice dated 19.09.2013 has failed to nominate
its arbitrator. Therefore, it has forfeited itsright to nominate an arbitrator in
view of law laid down by the Supreme Court in the case of Datar Switchgears
Lid. and Punj Lloyd Ltd (supra) and Deep Trading Company Vs. Indian
Oil Corporation, 2013 (4) SCC 35. The aforesaid legal position has fairly
not been disputed by learned counsel for the respondent. However, it is well
settled in law that even in a case where a party forfeits its right to appoint an
arbitrator, yet the Court while making appointment of an arbitrator shall bear
in mind the requirement contained in arbitration clause for appointment of the
arbitrator. [ [See : ACE Pipeline Contracts (P) Ltd., Vs. Bharat Petroleum
Corpn., Ltd., (2007) 5 SCC 304 and Bharat Sanchar Nigam Limited and
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another Vs. Motorola India Private Ltd., (2009) 2 SCC 337.]

8. The contention raised by learned counsel for the respondent that on
termination of the mandate of the arbitrator appointed by it, the mandate of
presiding arbitrator also stands terminated as per the arbitration agreement
need not be examined in the facts of the case as admittedly the respondent
had sought termination of the mandate of Arbitral Tribunal comprising Mr.
Abhijit Ray, Mr. Amogh Kumar Gupta and presiding arbitrator Mr. K.
Rajagopalan. Admittedly the trial Court vide order dated 13.07.2013
terminated the mandate appointed by the respondent only and did not terminate
the mandate of the arbitrator appointed by the petitioner as well as of the
presiding arbitrator. Admittedly, the aforesaid order has attained finality. It is-
well settled in law that even a void order or a decision rendered between the
parties will the bind the parties, until and unless the same is challenged

successfully in higher forum. [See : State of Kerala Vs. M.K. Kunhikannan -

Nambiar Manjeri Manikoth, Naduvil and Others, (1996) 1 SCC 435.]

- 9. In other words, the challenge to the constitution of the Arbitral Tribunal
comprising Mr. Abhijit Ray and presiding arbitrator namely Mr, K. Rajagopalan
at the instance of the respondent has failed. In any case, the respondent is estopped

“from challenging the constitution of the Arbitral Tribunal. Therefore, the aforesaid
contention need not be examined in the facts of the present case. It is also relevant
to notice Section 15 (2) of the Act which reads asunder :

~“15. Termination of mandate and substitution of
‘ arbitrator :- :

1) e

(2)  Where themandate of an arbitrator terminates, a substitute
arbitrator shall be appointed according to the rules that were
applicable to the appointment of the arbitrator being replaced.”

10.  For the aforesaid reasons Mr. Jitendra Mehta, Architect, resident of
185, Saket Nagar, Indore, who is fellow of the Indian Institute of Architects is
hereby appointed as an arbitrator on behalf of the respondent. Let a copy of
this order be sent by the Office to Mr. Jitendra Mehta.

Accordingly, the petiltion is disposed of.
Petition disposed of.

L7
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LL.R. [2015] M.P., 785
CIVIL REVISION
Before Mr. Justice U.C. Maheshwari ‘
".C.R.No. .332/2012 (Jabalpur) decided on 12 August, 2013,

COMMISSIONER, M.P. HOUSING BOARD & ors. ... Applicants’
Vs. . :
M/S MOHAN LAL & CO. - ... Non-applicant-

Arbttratmn and Conciliation Act (26 of ‘1996 ), Sectton 34, .
Limitation Act (36 of '1 96.1'), Sections 5 & 14 - Exclusion of period -
Applicability of Section 5 - Applicant filed an application for appointment -
of arbitrator - Application was rejected on the ground that appointment of
arbitrator is not necessary & applicant may challenge the award - Delay
in filing objection u/s 34 of Act, 1996 can be condoned by excluding the
period spent for prosecuting w/s 11 - Revision dismissed. (Para7)
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Cases referred : . . , . ' . v

AIR 2010 Chhattisgarh, 87, (2008) 7 SCC 169, (2001) 8 SCC °
470, (2007) 10 SCC 742, (2008) 7 SCC 169.

Vzvekénand Awasthy, for the applicants.
Shekhar Sharma, for the non-applicant.

ORDER

U.C. MauESHWAR], J. :- Applicants, the authorities of Housing Board
have filed this revision under Section 115 of the Code of Civil Procedure

being aggrieved by the order dated 4.7.2012 passed by the Xth Additional
District Judge, Bhopal in Arbitration Case No. 45/2011, whereby in the
proceeding of the respondent filed under Section 34 of the Arbitration &
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Conciliation Act 1996, in short “The Act” by allowing the application of the
respondent filed under Section 14, r/w Section 5 of the Limitation Act, the
period spent by it under the bonafide advise in prosecuting some proceeding
before some other forum has been excluded in assessing the period of limitation
in filing the aforesaid proceedings under Section 34 ofthe Act.

2. The applicants' counse] after taking me through the averments of the
petition as well as impugned order, by referring Sub Section (2) of Section 14
of the Limitation Act, so also Sub Section (3) of Section 34 of the Act argued
that the alleged other proceeding was not prosecuted by the respondent
bonafidely for the same prayer before other appropriate forum and, therefore,
the respondent was not entitled to extend the benefit of exclusion of the period
in limitation to file the proceeding under Section 34 of the Act. In continuation
he said that contrary to the above mentioned provision of Limitation Act as
well as of the Act, the impugned order has been passed by the trial court
under the wrong premises. As such the provision of Section 14 of the Limitation
Act was wrongly taken into consxderatlon to exclude the alleged period from
limitation.

3. . . Incontinuation by referring the order dated 13.9.2011 passed by the
Coordmate Bench of this Court in Arbitration Case No. 135/2010, (Ann: R-
1), the proceeding filed by the respondent under Section 11 (5) of the Act for
appointment ofthe Arbitrator, said that such earlier proceeding was filed before
this Couirt for appointment of Arbitrator and not for challenging the award
passed by the Arbitrator. In such premises, it could not have been deemed
that the respondent was prosecuting the proceeding against the award of
arbitrator before the wrong forum with the same prayer, as prayed in the
impugned proceeding of Section 34 of the Act. Consequently, the respondent
was not entitled to get the benefit of exclusion of the period in limitation to file
such proceeding and prayed for admission and allowing this revision. In support
of his contention he also placed his reliance on the following reported cases:-

(a)  Inthe matter of Muralilal Vishwakarma & anr. Vs.
Smt. Meena Sharma, reported in AIR 2010
'CHHATTISGARH, 87,

(b) In the matter of Consolidated Enginecring
Enterprises Vs. Principal Secretary, Irrigation Department
and others, reported in (2008) 7 SCC 169,



LL.R.J2015]M.P. M.P. Housing Board Vs. M/s Mohanlal & Co. 787

(c)  In the matter of Union of India Vs. Popular
, Construction Co. reported in (2001) 8 SCC 470,

(d) In the matter of State of drunachal Pradesh Vs.
Damani Construction Co., reported in (2007) 10 SCC 742.

4. . Responding the aforesaid arguments, Shri Shekhar Sharma, learned
counsel for the respondent by justifying the impugned order said that in view
of aforesaid earlier order of this court passed in Arbitration Case No. 135/
2010, (Ann. R-1), so also in view of the principle laid down by the Apex
Court in the matter of Consolidated Engineering Enterprises Vs. Principal
Secretary, Irrigation Department and others reported in (2008) 7 SCC
169, the impugned order does not require any interference at this stage. In
continuation by referring the aforesaid order, Annexure R-1, he said that
undisputedly after passing the order on dated 11.11.2010 by the authorities
of the applicants, the respondent has come to this court with the aforesaid
Arbitration Case No. 135/2010 for appointment of Arbitrator but on
consideration the aforesaid order dated 11,11.2010 passed by the authorities
itself was held to be arbitration award by this court in such arbitration case
and pursuant to that on such technical ground his arbitration case for
appointment of Arbitrator was not allowed. It was observed that if the
respondent is aggrieved by the adjudication of its dispute by the aforesaid
award, he can now challenge the same in accordance with law. So in any case
the impugned proceeding being filed by the respondent under Section 34 of
the Act alongwith the impugned application in compliance of the aforesaid
observation of this court, the Arbitration Court has not committed any error
in allowing its application and excluding the period spent by the respondent in
prosecuting the aforesaid Arbitration case before this Court and prayed for
dismissal of this revision.

5. Having heard the counsel at length, keeping in view their arguments, |
have carefully gone through the papers placed by the parties on record.

6. It is undisputed fact on record that on the basis of some agreement,
some work order was given to the respondent by the department of the
applicants and while carrying out such work, some dispute has arisen between
them, on which the respondent has first approached to applicant no. 3, Dy.
Housing Board Commissioner to resolve its alleged grievance. The same was
dismissed by the authorities, on which it approached to applicant no.2, the

Additional Housing Board Commissioner. On consideration such authorities
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also dismissed its dispute, vide order dated 11.11.2010, on which it had given
anotice to the applicants authorities for appointment of Arbitrator in accordance
with Section 11 of the Act. Inspite service of the same within one month no
response was given by the applicants — department on such notice, then the
respondent came to this court with the aforesaid Arbitration Case No. 135/
2010 under Section 11 (5) of the Act for appointment of the Arbitrator. On
consideration, in the aforesaid Arbitration Case, vide order dated 13.9.2011,
(Ann. R-1), it was held that the aforesaid order dated 11.11.2010 passed by
the applicant no.2, Additional Commissioner being passed under Clause 29
of the agreement is an arbitration award of the Arbitrator, therefore further
appointment of Arbitrator is not necessary in the matter. Simultaneously, it
was also observed that if the respondent, herein is aggrieved by the aforesaid
award, then it can now challenge the same in accordance with law.

7. It appears that subsequent to aforesaid order of this c,ourt,' dated

13.9.2011, (Ann. R-1) the respondent herein approached the Arbitration Court *

under Section 34 of the Act to challenge the aforesaid award dated 11.11.2010
alongwith impugned application under Section 14, r/w Section 5 of the
Limitation Act with a prayer to exclude the period in limitation in filing such
proceeding, which has been spent by it in prosecuting the aforesaid proceeding
of the Arbitration Case No. 135/2010. The averments of aforesaid application
were opposed on behalf of the applicants before the Arbitration Court but.on
consideration in view of the aforesaid observation of this court in the order
dated 13.9.2011, (Ann. R-1) and the principle laid down by the Apex Court
in the aforesaid cited case of Consolidated Engineering Enterprises, (supra),
holding that Section 14 of the Limitation Act could be invoked in such matter,
by allowing such application the period spent by the respondent in prosecuting
the aforesaid Arbitration Case has been excluded in computing the period of
limitation for filing the proceeding under Section 34 of the Act and in such
premises the matter was directed to be decided on merits.

8. After perusing the aforesaid earlier order dated 13.9.2011,
(Ann. R-1), so also the cited case of Apex Court, in the matter of
Consolidated Engineering Enterprises, (supra), | am of the considered view
that the aforesaid Arbitration Court has not committed any error in allowing
the application of the respondent and excluding the aforesaid period from
limitation to file the proceeding under Section 34 of the Act.

9. So far the case laws cited on behalf of the applicants are concerned,

Rt
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the same were decided on some different facts-and circumstances, which are
not the subject matter of the case at hand. Thus, the same being distinguishable
are nothelping to the applicants. Even otherwise in view of the aforesaid
cited case of Consolidated Engineering Enterprises, (supra) being decided
by the Larger Bench of the Apex Court presided over Hon'ble Three Judges,
the cases cited on behalf of the apphcants are not helping to them.

10.  Inwview of the aforesaid discussion, I have not found any perversity,
irregularity, illegality or anything against the propriety of law in the order
impugned requiring any interference at this stage in the order impugned.
Consequently this revision being devoid of any merit is hereby dlsmlssed

There shall no order as to cost. -

. . Rews:on dlsmzssed

LL.R. [2015] M.P., 789
CRIMINAL REVISION
Before Mr. Justice M.K., Mudgal CTes
Cr. Rev. No: 2167/2013 (Jabalpur) decided on 15 December, 2014

SHEIKH ISMAIL ‘ : ' ...Applicant
VS. 3 s . .
STATE OF M.P. & anr. Non—apphcants

A. Criminal Procedure Code, 1 973 (2 of 19 '74), Section
156(3) - Triable by Court of Sessions - Magistrate has power u/s 156(3)
to issue direction for registration of F.I.R. and investigation. (Para 8)

% GvS TRHAT GIiedl, 1973 (1974 FT 2), RT 156(3) — &
~ITAT g [9eefiT — a7 156 (3) @ Fadd AReT @ U guy
qar wfideT usfiag o3 19 g & o frew 39 o wif @

B. Criminal Procedure Code, 1973 (2 of 1974), Section
156(3) - Order u/s 156(3) was issued 3 years back and charoe-sheet
has also been filed - Order u/s 156(3) of Cr.P.C. cannot be challenged
after three years. " (Para9)
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C. Penal Code (45 of 1860), Sections 467, 468, & Criminal
Procedure Code, 1973 (2 of 1974), Section 228 - Framing of Charge -
No allegation that any document was forged or fabricated - No charge
u/s 467, 468, I.P.C. can be framed. (Para 10)

7 TvT FRar (1860 ®T 45), SRTY 467, 468, T TUS Uil
giear, 1973 (1974 @7 2), €T 228 — G faefaw (&7 AT — s
aftreuT T 5 oY TwW fefua d T 1R ™ A — ALEH. I 9w
467, 468 ¥ Faia ARty Frfa 78 A o1 w5 )

D. Penal Code (45 of 1860), Section 420 - Cheating -
_Applicant entered into agreement to sell land by pretending himself to
be the owner and received advance money - In fact father of applicant
was the owner of land - Prima-facie case of cheating made out - Charge

u/s 420 of LP.C. rightly framed. (Para 11)

174 TUS Wizar (1860 FT 45), &IV 420 — B — A€ 7 WA
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Cases referred :
2005(3) MPHT 426, ILR (2010) MP 707, 2007(1) MPWN 107.

Mukhtar Ahmad, for the applicant.
D. Shukla, P.L. for the non-applicant/State.
(Supplied: Paragraph numbers)

ORDER

M.K. MubGaL, J. ;- The applicant/accused has filed this criminal
revision under Section 397/401 of Code of Criminal Procedure being aggrieved

by the order dated 20-09-2013 passed by the Court of Additional Sessions '

Judge, Piparia in ST No. 09/2013 framing the charges under Sections 420,
467 and 468 of IPC.

2. As per the allegations of the complaint which was filed by respondent
No. 2/complainant, a contract for sale of a plot situated at Lohia Ward, Piparia
admeasuring 30x60= 1800 Sq. ft for a consideration of Rs. 80,000/was made
_ by the applicant/accused on 03-03-1594 after receiving the part payment of

<N
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Rs. 10,000/, After the said agreement of sale, the father of the applicant/
accused Abdul Suhan, now deceased executed a registered sale deed dated
20-12-1994 in favour of the complainant/respondent No.2 after receiving
the remaining consideration of Rs. 8,000/. After registration of the sale deed,
the said plot ie, the same was sold by the applicant-accused to another person
namely Sabir Irani. When the complainant/respondent No. 2 went to the said
plot on 02-03-2011 purchased by him from the applicant/accused and his
father, it was found that the said land had been purchased by Sabir Irani three
or four months before ie., 02-03-2011 from the applicant-accused. In this
meanner, the applicant/accused cheated the complainant by receiving a sum of
Rs. 18,000/and executing a fake and forged documents in favour of Sabir
Irani. A private complaint filed by the respondent/complainant was sent by
the Judicial Magistrate First Class under Section 156(3) of Cr.P.C for
registration of the offence and investigation of the same. After investigation,
the charge-sheet was filed.

3. Learned counsel for the applicant/accused submits that the impugned
order passed by the learned Trial Court is contrary to law as there is no
sufficient evidence on record against the applicant/accused for framing the
+ said charges. Learned Counsel further submits that itis a case of civil nature.

4. Learned counsel further placing reliance upon the judgment of this
Court in Kamlesh Pathak and others Vs. State of M.P and another 2005
(3) MPHT 426, has submitted that the learned Judicial Magistrate First Class
has no power to issue direction for registration of an FIR and investigation
under Section 156(3) of Cr.P.C as the alleged offences are triable by Court
of Sessions. Therefore, directions issued by the learned Judicial Magistrate
First Class were without jurisdiction.

5. Learned counsel further pleads that no fake or forged documents was
executed either by the applicant/accused or his father, owing to which, the
offence under Sections 467 and 468 of IPC are not prima facie made out
against him. Hence, the applicant-accused be discharged.

6. Learned Panel Lawyer opposing the submissions made by the
applicant/accused has prayed for rejection of the revision.

7. Heard the arguments and perused the record.

8. . Asfarasthe submission made by the learned counsel for the applicant-
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accused that the Judicial Magistrate First Class has no power to issue direction
for registration of an FIR and investigation thereof under Section 156(3) of
Cr.P.C are concerned, they have no substance as the direction was issued
under Section 156(3) of Cr.P.C which comes under Chapter XII of Cr.P.C
whereas the procedure for taking cognizance on the basis of private complaint
has been provided in Sections 200 to 204 of the Chapter XV of Cr.P.C.
There is no rider under Chapter XII of Cr.P.C prohibitting the judicial Magistrate
First Class from issuing direction for registration of an FIR and investigation
thereof for offences triable by Court of Sessions. The view taken in the cited
judgment is based on the provisions of Section 202 of Cr.P.C which is not
applicable for the proceedings of Section 156(3) of Cr.P.C. In this regard, the
judgment of this Court in the case of Arun Kumar Jain Vs. Dinesh Tripathi
and ors. ILR (2010) MP 707 and Damodar Sharma Vs. Narthram 2007(1)
MPWN 107 may be referred to.

9. Secondly, the order for direction of registration of the FIR was issued
in the year 2011 on which basis the FIR was registered and after investigation,
charge-sheet was filed by the concerned police Station. The legality and
proprietary of the said order was not challenged by the applicant-accused at
that time, After three years, the said order cannot be challenged before this
Court along with impugned order.

10.  The learned trial Court has framed the charges under Sections 467
and 468 of the IPC however, no reasons has been assigned in the impugned
order for framing the charges under the above sections. It has not been
mentioned which document has been faked and fabricated by the applicant-
accused. As per allegations, the applicant-accused made the contract for sale
on 03-03-1994 as regards the plot with the respondent/complainant. The
said document of agreement to sale was executed by himselfi.e, applicant-
accused. Similarly, the document of sale deed dated 20-12-1 994 was executed
by his father Abdul Suhan in his own name. Both the documents were executed
by the persons concerned. Moreover, there is no specific allegations in
complaint about the documents being forged and fabricated. In view of the
above, the offences under Sections 467 and 468 are not made out.

11.  Sofar as the charge undef Section 420 of IPC is concerned, prima .

facie, it is made out because the agreement to sell dated 03-03-1994 was
executed by the applicant-accused pretending himselfto be the owner of the

4
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plot and received a sum of Rs. 10,000/- from the respondent no. 2/complainant
whereas his father was owner of the plot and not he. Thus, by mistepresenting
the facts the applicants-accused induced the complainant to purchase the plot
which was subsequently sold by him to Sabir Irani and hence, no interference
is required in the charge under Section 420 of IPC levelled against him.

12. Inview of the above, the revision is partly allowed and the charges
under Sections 467 and 468 are set aside. The remaining charge under Section
420 of IPC is hereby confirmed. The trial Court is directed to remit the case
to the Court of Committal as the offence under Section 420 of IPC is not
triable by the Court of Sessions.

13.  Therevisionis disposed of accofdingly. _
i 14. Copy of the order be sent to the trial court immediately for compliance.

Revision partly allowed.

LL.R. [2015] M.P., 793
MISCELLANEOUS CIVIL CASE
Before Mr. Justice U.C. Maheshwari
M.C.C.No. 979/2013 (Jabalpur) decided on 14 August, 2013

ARCHNA SINGH (SMT.) ' ... Applicant
Vs.
DILIP SINGH ... Non-applicant

Civil Procedure Code (5 of 1908), Section 24 - Transfer of the
case - Matrimonial dispute between the applicant and the respondent
- Applicant is residing with her parental family at Sagar - No competent
male member is available to come with her to attend the case at Damoh
and she is also under apprehension of some unhappy incident by the
respondent at Damoh because he is a practicing lawyer of Damoh -
She could not contest the matter properly at Damoh because no
competent Advocate is available to accept her brief - Held - Distance
between Sagar and Damoh is 200 Kms. and applicant can easily go by
bus and can come back in evening - Trial court may direct the payment
of travelling and other expenses by respondent - No material that she
approached any competent lawyer and he refused to accept her brief -
Apprehension that some unhappy incident.may take place, the trial
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court on application of applicant may direct the police authorities to
provide security if her apprehension is found to be correcet - Petition
dismissed. (Paras 2 & 3)
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Mahendra Dubey, for the applicant.
ORDER

U.C. MAHESHWARL, J. :- The applicant/ wife has filed this petition
under section 24 of the CPC for transferring the HMA No.66-A/13 pending
in the Court of District Judge, Damoh filed by the respondent under section
13 of the Hindu Marriage Act, from such Court to some court of District
Judge, District Sagar.

2. As per averments of the petition, on account of some matrimonial
dispute between the applicant and the respondent, under compulsion, the
applicant is residing with her parental family at Sagar and in her parental family,
no competent male member is available to come with her to attend the
aforesaid case at Damoh and she is also under apprehension of some unhappy
incident by the respondent at Damoh because he is a practicing lawyer of
Damoh. In such premises, she has also apprehension that she could not contest
the matter properly at Damoh because no competent Advocate is available to
accept her brief. With these averments prayer for transfer of the case from
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Damoh to Sagar is made.

3. Keeping in view the aforesaid averments of the petition and the
arguments advanced by the counsel, I have carefully gone through the papers
available on the record. It is apparent fact that district Sagar is at a distance
of near about 200 km from district Damoh and it takes two hours for the
journey by bus and, in such premises, the person like applicant may easily go
by bus in the morning and may come back in the evening. If she wants any
other person to accompany her then she can do that also. So far the expenses
of such traveling and other expenses, are concerned, the trial court may be
directed to pass appropriate order in this regard with a direction that unless
such payment is made by the respondent to the applicant she could not be
persuaded to come and attend the case at Damoh. So far the apprehension in
the mind of the applicant that some unhappy incident may happen with her on
going to Damoh is concerned then, in that regard, the trial court is at liberty to
consider the prayer of the applicant if any application in the matter is filed by
her and if prima facie the apprehension of the applicant is found correct then
the trial court may give appropriate direction to the police authorities to give
protection to the applicant whenever she come to Damoh in connection of the
aforesaid case. : .

4. So far the contention that respondent is an Advocate and therefore,
she is not in a position to engage any competent lawyer at Damoh is concerned,
I'do not find any merit in this contention because there is no papers on record
to show that any competent advocate was approached by the applicant and
he refused to accept her brief. So, in the lack of it, mere on vague allegations,
such ground could not be a foundation to transfer the case. In such premises
the prayer to transfer the aforesaid case from Damoh to Sagar is hereby
rejected. Pursuant to it, this petition is hereby dismissed at this stage.

5. However, in the available circumstances, the trial court is directed,
that before calling or pursuing the applicant to come and attend the case at
Damobh, to give appropriate direction to the respondent to pay her reasonable
cxpenses and send the same to her through money order before some days of
the first date of hearing at Damoh and also direct the respondent to pay the
expenses of further dates in advance to the next date. The trial court is further
directed that on filing the appropriate application on behalf of the applicant
on the basis of some apprehension of unhappy incident at the instance of the
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respondent at Damoh then, if such allegations are prima facie found to be
correct then appropriate direction be given to the police authorities to provide
the protection to the applicant while coming to Damoh.

6. So far the ground regarding non-availability of the counsel is
concerned, the applicant is extended aliberty to file the appropriate application
by mentioning the name of the Advocates who refused to accept her brief at
Damoh. On filing such application, the trial court is directed to verify the position
and pass appropriate order in that regard and if Advocate refuses to accept
the her brief before the court then the applicant shall be at liberty to file the
fresh application under section 24 of the CPC before this court.

7. Accordingly, this petition is dismissed with aforesaid observations,
liberty and direction.

Petition dismissed.

LL.R. [2015] M.P., 796
MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No.8139/2014 (Jabalpur) decided on 15 September, 2014

RUAAB AHMED ... Applicant
Vs. '
STATE OF M.P. ... Non-Applicant

Mineral (Prevention of Illegal Mining, Transportation and Storage)
Rules, M.P. 2006, Rule 18, Criminal Procedure Code, 1973 (2 of 1974),
Section 457 - Supurdnama of Vehicle - Vehicle in question was seized as it
was transporting illegal coal - No intimation to Magistrate as per the
provisions of Rule 18 is given by authorized person - Magistrate has no
power to release the vehicle unless and until intimation is given by
authorized person - Application rejected. (Para 9)

@fror (3 @, gRTET quT Vsl Ay s, TA. 2008,
fraw 18, 3o glyar 9fear, 1973 (1974 &7 2) &GRT 457 — 967 &1
gga‘w—umamﬁmﬁmwaﬂﬁm'aﬁamﬁaﬁua
BT uRass FFAT & <67 a1 — Uiftrsd =@f g P 18 3 Sudel @
mﬂmaaﬁqﬁawﬁmw—qﬁﬂiaﬁmgﬁmaﬁ
afr =& off wia 9% 15 ey @fe g qE T @ S - e



\

ILR.[2015]M.P. Ruaab Ahmed Vs. State of M.P. 797
aedier fear )

Cases referred :
2013 (5) MPHT 233, 2011 (4) MPHT 140, 2011(4) MPLJ 165.

Sushil Tiwari, for the applicant.
Rajneesh Choubey, P.L. for the non-applicant/State.

ORDER

ALOK VERMA, J. :- This application under Section 482 of Ct.P.C.is -
directed against the order passed by learned First Additional Sessions Judge,
Katni in Criminal Revision N0.97/14 on 27.05.14 whereby the learned
Additional Sessions Judge dismissed the Criminal Revision filed by the present
applicant against the order passed by learned Judicial Magistrate First Class,
Katni under Section 457 of Cr.P.C. by which the learned Judicial Magistrate-
dismissed the application filed by the present applicant for granting interim
custody of truck bearing registration No. MP-18-GA-0510.

2. The learned Panel Lawyer states that the case diary in present case is
~ notavailable as it is only a complaint (Istgasa) under Section 102 of Cr.P.C.

3. The facts giving rise to this petition are that on 08.05.2014 Police
Station Badwara District Katni, received an information through informant
that a truck bearing registration No. MP-18-GA-~0510 is coming from Umariya
to Katni. In the said vehicle illegal coal was being transported. On this
information the truck was stopped and checked by Badwara Police. The driver
Rammit Yadav could not produce any valid documents and, therefore, the
truck was seized under Section 102 of Cr.P.C. and Istgasa No.1/14 was
registered. Intimation of seizure of the vehicle was sent to Mining Officer, of
the district.

4, The present applicant filed an application under Section 457 of Cr.P.C.
before the concerning Magistrate at Katni. The learned Magistrate rejected
the application on 15.05.14 against which the revision was filed before the
First Additional Sessions Judge. The Additional Sessions Judge observed that
intimation was sent by the police to the authorized person under Madhya
Pradesh Minerals (Prevention of illegal Mining, Transportation and Storage)
Rules, 2006. The Rule 18 provides that the authorized person may release
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the property seized under sub-rule 2 of Rule 18 on execution of abond to the
satisfaction of the authorized person by the person, from whose possession
such property was seized on a condition that such person shall produce the
property whenever asked to do so by the authorized person. Sub-section 3
of Rule 18 provides that the authorized person shall sent intimation of such
seizure to the Magistrate having jurisdiction to try such offence and proviso to
sub-section 4 provides that where report has been given to the concerning
Magistrate the property seized shall be released only under the orders of such
Magistrate.

5. Accordingly, the learned Additional Sessions Judge found that no
intimation is received by the concerning Magistrate in this case and, therefore,
the Magistrate had no jurisdiction to release the property. On this premise the
revision was dismissed. :

6. The moot question in this revision is whether under the said rules, the
Magistrate had jurisdiction to release the seized property.

7. The learned counsel for the applicant cited the orders of this Court

passed in M.Cr.C. No.12083/2009 on 29.07.11 and M.Cr.C.No.15099/2013

on 21.04.2014, where the vehicles were seized under Indian Forest Act. He

has also cited by the order of this Court passed in Raees Vs State of M.F.

2013 (5) M.P.H.T. 233, where the vehicle was seized under M.P. Govansh
Vadh Pratishedh Adhiniyam, 2004 and also under prevention of cruelty to
Animals Act, 1960. Similarly he has also cited the order of this Court in Dilip

Vs. State of M.P. 2011(4) M.P.H.T. 140, where the vehicle was seized under

Wild Life (Protection) Act, 1972, and M.P. Excise Act, 1 915. Further, he has

also placed reliance on order of this Court in Yadwinder Singh Vs. State of
M.P.2011(4) M.P.L.J. 165. In all these cases the vehicles were seized under

the provision of different Acts.

8. However, the present vehicle was seized in the provisions of
aforementioned rules. The relevant portion of Rule 18 may be quoted below:-

Rule 18: Penalty for unauthorized Transportation or
Storage of Minerals and its products.- (1) Whenever any
person is found transporting or storing any minerals or its
products or on whose behalf such transportation or storage is
being made otherwise than in accordance with these rules, shall

=%
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be presumed to be a party to the illegal transportation or
storage of mineral or its products and every such person shall
be punishable with simple imprisonment for a term, which may
extend to one year or with fine, which may extend to Rupees
Five Thousand or with both.

(2) Whenever any person is found transporting or storing any
mineral or its products in contravention of the provisions of
these rules, the authorised person may seize the mineral or its

" products together with tools, equipment and carrier used in

committing such offence.

(3) The authorised person seizing illegally transported or stored

mineral or its products, tools, equipment and carrier shall give

a receipt of the same to the person, from whose possession
such things were so seized and shall make report to the
Magistrate having jurisdiction to try such offence.

(4) The property so seized under sub-rule (2) may be released
by the authorised person, who seized such property on
execution of a bond to the satisfaction of the authorised person
by the person, from whose possession such property was
seized on the condition that the same shall be produced at the
time and place, when such production is asked for by the
authorised person.

Provided that where a report has been made to the Magistrate
under sub-rule (3), then the property so seized shall be released
only under the orders of such Magistrate;

(6) All property seized under sub-rule (2) shall be liable to be
confiscated by order of the Magistrate trying the offence, if
the amount of the fine and other sum so imposed are not paid
within a period of one month from the date of order:

Provided that on payment of such sum within one month of

the order, all property so seized, except the mineral or its'

products shall be released and the mineral or its products so
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seized under sub-rule (2) shall be confiscated and shall be the
property of the State Government.

() T beenrereea s seeesere e e es e ssesran

9. Going through the provisions of Rule 18 of the said rules, it is clear
that till intimation is sent to the Magistrate, the authority to release the property
on interim custody lies only with the authorised person. It also implies that
only when the authorised person is satisfied that minerals were being transported
illegally in the vehicle, he sent an intimation to the Magistrate with a view that
further proceeding for prosecution of the person concerned would be taken.
In this case, however, as the Magistrate had not received any intimation from
the authorised person which was Mining Officer, District Katni, he had no
jurisdiction to release the vehicle on interim custody.

10.  Itisapparent that the Mining Officer was not satisfied that the minerals
were being transported illegally and as such he did not choose to send an
intimation to the Magistrate. In such circumstances, in my considered opinion,
the learned Magistrate and the learned Additional Sessions Judge did not
commit any error of law.

11.  ‘This petition under Section 482 is devoid of merit, and liable to be
dismissed.

12.  Accordingly, the petition is dismissed.
Petition dismissed.

LL.R. [2015] M.P., 800
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Subhash Kakade
M.Cr.C. No.16153/2014 (Jabalpur) decided on 3¢ October, 2014

TIKKU @ PUSHPESH KHARE ' ... Applicant
Vs.
STATE OF M.P. ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 439 - Grant
of bail - Earlier rejection of bail is not conclusive adjudication as
prior rejection is no bar to consideration of subsequent bail application
- Court will not be within its competence to bar consideration of a

Ly I
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subsequent bail application which may be necessitated on account of
subsequent events and developments - Circumstances may change and
a person earlier found not entitled to be released on bail, may
subsequently become so entitled due to those changed circumstances
- Repeat bail application allowed. (Para1l & 13)
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Case_s referréd :
AIR 2008 SC 1680, (2005) 2 8CC 42, AIR 1978 SC 527.

S.C. Datt with R.K. Chaturvedi, for the applicant.
V.K. Pandey, P.L. for the non-applicant/State.

(Supplied: Paragraph numbers)
ORDER

SupHAsH KAKADE, J. :- This is repeat bail application filed by the
applicant Tikku @ Pushpesh Khare under Section 439 of the Cr.P.C. for
grant of bail. His first bail application was rejected vide order dated 12.08.2014
passed in M.Cr.C. No.8644/2014 by this Bench.

2. The applicant is in custody in connection with Crime No.142/2014,
registered at Police Station City Kotwali, Chhatarpur, for the offences
punishable under Sections 364, 302, 201 and 120-B of IPC.

3. According to the case of the prosecution on 17.03.2014, at around
7:00 p.m. applicant Tikku @ Pushpesh Khare and co-accused persons under
the pretext of celebrating the party invited Harendra Singh in presence of his
wife Pinki at his house. Because applicant, co-accused persons and Harendra
Singh having good relation so he joined the company of said persons and
accompanied on a Maruti car. On dated 18.03.2014 a written report was
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lodged by Pinki in which it was alleged that the applicant and co-accused
took his husband with them since then he is not traceable. After registration of
the Crime No.142/2014 Police Kotwali, Chhatarpur started to search Harendra
Singh. During this an information received from the police Mauranipur, District
Jhansi (UP) that a dead body has found in their territory then police persons
put up the body for identification and body identified as of Harendra Singh.

4, Shri S.C. Datt, learned Senior Counsel for the applicant submits that
applicant has been falsely implicated in the case which is rest upon circumstantial
evidence and chain of circumstances is not complete.

5. Learned Senior Counsel for the applicant further submits that after
recording the statements of witnesses Kanhaiyalal Niranjan (PW/ 1), Suresh
Ramrati (PW/2), Rambai Namdeo (PW/3) on 06.09.2014 and the statements
of witnesses Pinki Smgh (PW/4) wife of deceased and Amar Singh (PW/S)
father of deceased were recorded on 29.09.2014 and both were declared
hostile as did not support the case of prosecution. The applicant is in custody
since 24,03.2014, having no past criminal antecedents. In view of the aforesaid
materially changed circumstances, prayer is made to enlarge the applicant on
bail. .

6. .On the other hand, Shri V.K. Pandey, learned Panel Lawyer for the
State has vehemently opposed the application for grant of bail on the ground
that applicant is involved in murder of Harendra Singh who also vanquished
by Maruti.

7. Heard learned counsel for the parties, perused the deposition of above
named prosecution witnesses and also perused the case diary. After reflecting
over the matter,  am implicitly satisfied that this repeat bail application deserves
to be allowed.

8. The grant of bail is illegal when previous applications were dismissed
and no substantial change of circumstances have arisen. Akhilesh Kumar
Singh v. State of U.P,, AIR 2008 SC 1680.

g. A second bail‘application cannot be allowed unless some new points
have been made out.

10.  Ordinarily issues which had been canvassed earlier would not be
permitted to be re-agitated on the same grounds. Kalyan Chandra Sarkar v.
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11.  But, earlier rejection of bail is not conclusive adjudication as prior
rejection no bar to consideration of subsequent bail application. The Court
will not be within its competence-to bar consideration of a subsequent bail
application which may be necessitated on account of subsequent events and
developments. Circumstances may change and a person earlier found not
entitled to be released on bail, may subsequently become so entitled due to
those changed circumstances.

12.  Refusal of anapplication for bail does not necessarily preclude another
on a later occasion from giving more materials, further developments and
different considerations -~ Babu v. State AIR 1978 SC 527.

13.  Ondue consideration of the contentions raised in the application, nature
of allegation, overall facts and materially changed above mentioned
circumstances of the case, I am of the considered view that this repeat bail
application deserves to be allowed to release the applicant on bail, hence itis
directed that the applicant Tikku @ Pushpesh Khare shall be released on bail
on his furnishing a personal bond in a sum of Rs. 50,000/- (Fifty Thousand
only) with one surety in the like amount to the satisfaction of the trial Court for
securing his presence before the said Court on all the dates of hearing fixed in
this regard during trial.

14.  Certified copy as per rules.
Application allowed.

LL.R. [2015] M.P., 803
MISCELLANEOQUS CRIMINAL CASE
Before Mr. Justice Sublash Kakade
M.Cr.C.No. 19327/2014 (Jabalpur) decided on 20 December, 2014

OMKAR ...Applicant
Vs. _
STATE OF M.P. ... Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 439 -
Conditions for granting bail - Held - While granting bail the Courts will
keep in mind the need for liberal interpretation in areas of social justice,
individual freedom and indigent's rights, and the accused can be released
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on his own bond, with or without sureties - When sureties should be
demanded and what sum should be insisted on are dependent on variables
- Condition imposed by ASJ for two local sureties through Rin Pustika in
which previously no bail was furnished is modified. (Para 8)
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K.K. Kushwaha, for the applicant.
Vijay Kumar Pandey, P.L. for the non-applicant/State.

(Supplied: Paragraph numbers)

ORDER

SusnASH KAKADE, J. :- This petition is filed by the applicant under
the provisions of Section 440 of the Code of Criminal Procedure, 1973,

hereinafter as Code, for reduction modification of conditions imposed vide .

Order dated 07.11.2014 by learned 2nd Additional Sessions Judge, Piparia,
while granting bail to the applicant.

2. The applicant was arrested on 03.11.2014 in connection with Crime
No.86/40/14, registered by PS- GRP, Piparia for offence punishable under
Section 379 of IPC.

3. The applicant filed a bail application which was considered on its merit
and allowed by the learned Additional Sessions Judge with the following
conditional directions order:-
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4, Two local solvent sureties of Rs.20,000/- through the Rin Pustika in
which previously no bail was granted/furnished and the book holder must
possess about 5-5 acres of land.

5. Having heard learned counsel for the applicant as well as learned Panel
Lawyer, Section 440 of the Code lays down as under:-

(1) The amount of every bond executed under the Chapter
shall be fixed with due regard to the circumstances of the
case and shall not be excessive.

(2) The High Court or Court of Session may direct that

the bail required by a police officer or Magistrate be
reduced.

6. The object for imposing condition while granting bail is primarily to
see that the accused is readily available for trial. It is also indubitable that the
condition for granting bail should not be so excessively onerous as to amount
to denial of right of a citizen guaranteed by the Constitation.

7. Mandate of this Section is to impose reasonable conditions, not so
harsh conditions so the applicant would be unable to fulfill such conditions.
To impose harsh conditions for furnishing surety is amount to denial of the bail
application.

8. While granting the bail the Courts will keep in mind the need for liberal
interpretation in areas of social justice, individual freedom and indi gent'srights,
and the accuse can be released on his own bond, with or without sureties.
When sureties should be demanded and what sum should be insisted on are
dependent on variables.

9. As a result, the applicant detained in the custody for want of not
furnishing bail bonds, contrary to his cherished findamental rightsi.e. right to
life and personal liberty as guarantee under Article 21 of the Constitution of
India from date of order of the learned trial Court till today.

10.  Inview of aforesaid, it is directed that applicant Omkar shall be
released on bail on his furnishing.a personal bond in a sum of Rs.20,000/-
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(Rs. Twenty Thousand only) with one surety to the satisfaction of the committal

Court/trial Court for securing his presence before the said Court on all the
dates of hearing fixed in this regard during trial.

11. With the aforesaid modification in the impugned order dated
07.11.2014, this application stands disposed of.

Certified copy as per rules.

Application disposed of.
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