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8 | INDEX
(Note : An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 12 —
Attornment of Ternancy —Plaintiff purchased the property and defendant
was already im possession as a tenant — Notice was served upon
defeadant clearly mentioning that plaintiff has purchased the property
—Defendant has admitted the title of plaintiff in his written statement
— Appeal dismissed. [Buddhiprakash Sharma Vs. Sanjeev Jain]...998

YT [T I, 7 (1961 BT 41), GRT 12 — A97 B 97
WP o1 AFrardt Frrr — @) 3 dafa w9 A SR AREE el @
aﬁaﬂi%mﬂ’wﬂ—nﬁmﬁﬁmﬁdﬂmmgﬂ
At arlle few T 5 o) ¥ Wufa B9 A 2 — IR T a9
hﬁam#aﬂwwﬂmﬁm-mmﬂm(@mmﬂw
fa. gsflg =) . ) . 998

Accommodation Control Act, M.P. (41 of 1961), Section 12 ~
Destruction of suit premises — Decree of eviction passed against
appellant — Suit house collapsed during the pendency of the appeal—
House in question was leased out and not the land — Therefore, no
cause of action survives with the collapsing of suit premises —Second
Appeal dismissed. [Kishanlal Vs. Abdual Wahid] -.*10

T RTET SRR, TR, (1961 BT 41), 1T 12— W2 WRET 3 =
¥ st — wierefl 3 fasg PrereT & Rl wiRa & 7 — afie 9Ra
@ P AR WTH BT OF T — WS AEF WS W Far Iy 9 aite
T 15 i - AR aew RN @ o 9B @ w9 @ oI are o a8
9w — T sfle @R 1 (Reumons . sga i) T ™10

Accommodation Control Act, M.P. (41 of 1961), Section 12 —
Sait by co-owner —Sit for eviction can be filed by one of the co-owners
for eviction on any ground —Not necessary that all joint owners should
be joined as plaintiffs — Need of one of the co-owmers can be looked
into for evictior from suit premises. [Buddhiprakash Sharma Vs.
Sanjeev Jain) ‘ ..998

VIFT a7 SRR, TR, (1961 BT 41), ST 12 — G-l grer I
~ T-WIPRT 7 4 Al 3 710 Rl A IR W Isah ¥g 9= v Re
o 9 § — IRTEE T P e dyaa Wil st 99 @ vy 4 wailn

ar oR - 3Rk R B IqaE g we—waPrt F @ R0 v A snasasar
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@t Rar ¥ frar o wew 2 @Rvew i AL witls d9) ...998
Accommodation Control Act, M.B. (41 of 1961), Section 12(1)(a)

— Arrears of rent — Demand notice — Non service of notice on tenant
before filing of the suit— Decree u/s 12(1)(a) could not have been passed

—Decree u/s 12(1)(2) set aside. [Maksood Ahmad (Rui Wale) Vs. Smt.
Sharifunnisha] . 1325

FITT FrToT IRFREE, AH. (1961 BT 41), QT 12(1)(7) — A1 FT
FEIIT — T TR — A% BT v 8 (F Iferd o atfew arpiie T
It IFT — am12(1)(q)$aaﬁai%aﬁwrﬂaﬂﬂﬂmmﬁh oy
12(1)(v) ¥ WA %aﬂ AT | (mﬁ'q,a ATHS (ﬁ ara) fa. shh
g ) ...1325

Accommodation Control Act, M.FX (41 of 1961), Sections 12(1)(a)
. & 12(1)(e) and Civil Procedure Code (5 of 1908), Section 100 —Substantial
question of law — Decree of eviction passed w/s 12(1)(a) and 12(1)(e) —
. Admission of appeal —Appeal could not be admitted for final hearing even
on establishing that decree on ground of Section 12(1)(a) of the Act is not
sustainable because thje decrée has been passed on the ground of section
12(1)(e) of the Act also —Appeal dismissed. [Maksood Ahinad (Rui Wale)
Vs. Smt. Sharifunnisha] . 1325

R BT I, 7. (1961 BT 41), g1 12(1)(¢) 7 12(1)(5) T7
- Ryf¥e wfvar afRar (1908 FT 5), G°T 100 — [REr $T WFT AFT — GRI
12(1)(g) #X 12(1)(@) 3 swda Igah I feat wRa — afld A TETar —
% Wi A 9 | A ® afifea @ a® 12()@) @ ER W e
ST T A I, WifE afifre 9 arr 12 (1)@E) @ aER WA et
wia ¥ 1 2, afla B sife YA 3 I 9 A w1 e — sdia
afRe | (s deas (vd 99) A Awd wdef~m) ...1325

Accommodation Control Act, M.B. (41 of 1961), Section 12(1)(e)
- Bonafide requirement for residential purpose — Relationship of
landlord and tenant—Tenant not filing written statement and adducing
any evidence — Pl_eadmgs and evidence of the landlord unrebutted —
Trial Court ought to have passed decree u/s 12(1)(e) of the Act on the
basis of unrebutted pleadings & evidence — Decree u/s 12(1)(e) of the
Act of lower Appellate Court affirmed — Appeal by tenant dismissed.
[Maksood Ahmad (Rui Wale) Vs. Smt. Shanfunmsha] 1325

T [T ST, T8, (1961 BT 41) GRT 12(1)(3) farw @
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malaT 8g arvafis aregwar — qf @ SR At w1 gEg o
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frar — qf @ 3 afee W Wi gEla - fERY [ 5
I feT Afrga 1q wisw & smar W IffEy 31 ar1 12(1)(3) ? amig
R wRT ool IRy o — aftiPrm @ aRT 12(1)(8) @ sidta R
vl ~araTer Y R sftTge — s @ At TR | (THRT e
(5% W) R o e ...1325

Y ./ Accommodation Control Act, M.P. (41 0of 1961), Section 12(1)()
"—Bonafide requirement — Plaintiff being owner has a right to run his
“Advocate’s office in the suit premises as per his choice or preference
or selection or convenience or favourite place — Cannot be left to be
* satisfied on the plea of availability and justifiability of alternate
accommodation for establishing his office in his residence.
.[Buddhiprakash Sharma Vs. Sanjeev J ain] : W

S T FBEET IR T (1961 &7 41), GRT 12(1)(0%) — Trealas
FEEaT — A WA B B A 9 T AT S @ 99 AT
‘WWMW$WWW#WWWWW
IER @ — 99 T FEfey v PR s W g 5 @ R
'-ﬁmmﬁmwmﬁmwﬁeaﬁ$mﬂﬁ
BIST W asar | (@fguere w1 wsha wh) ...998

N Accommodation Control Act, M. P, (41 of 1961), Section 12(4) -
- Period of one year — Plaintiff purchased suit property on 13/09/2008
and filed suit on 05/01/2010 and eviction on the ground of bonafide
requirement was added by amendment dated 17/03/2010 — Suit was
‘filed beyond the statutory period of one year. [Buddhiprakash Sharma

Vs..Sanjeev Jain) 95{8/
YT [T S, A5 (1961 @7 11} N7 12(4) - vo T F?
A — 91l 9 13.09.2008 a‘ﬂ_?m' WOl %9 B a1k 05 /01 /2010 Wt 71T

emw-a‘maﬁifm&maﬁns‘—wwwm:ﬁmﬁwm
wqa foar ) (afguerer = B wolg ) ...998

. Accommodation Control Act, M.P (41 of 1961), Section 13(6) -
Pendency of the suit — Neither arrears of rent nor recurring monthly
rent deposited by tenant — Defence to defend the case u/s 12(1)(e) of
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the Act liable to be struck off. [Maksood Ahmad (Rui Wale) V. Sm:
Sharifunnisha] ...132%

T [AF0T AR, TH (1961 BT 41), GRT 13(5) — E‘TE'WW
—Mmaﬂm@mmﬂﬁmmwwﬁmw%
st @Y et 12(1)(F) B fTa wvor @ aur o1 A W@ R B o
Y| (YT AE (B8 ad) fO sl wrdg i) .J325 -

" Accommodation Control Act, M.P. (41 of 1961), Section 13 ( a) :_—
Sub-tenant—There is no privity of contract between the landlord and
sub-tenant — There is no liability on sub-tenant to deposit the rent—

Section 13(1) of Act does not include sub-tenant. [Saqib Khan Vs.
Ravindra Suri] ...12807

YITT AT SRR, A0, (1961 BT 41), 81T 13(6) — ST-AIS WX
—ff el AR SRR % 4 A wRETee Weg T8 - ST aR
W ATST O FH BT wRied w9 — affrm 3 arr 13(1) ¥ sy-AeET
warfase TfY | (wifee @ fa. e ) ...12890

v Adhyaksha Tatha Upadhyaksha (Vetan Tatha Bhaita’j
Adhiniyam M.P.,, 1972 (27 of 1972), Section 4 — Death of Speaker -
Penalty/Compensation — Family members of Deceased Speaker were
allowed to occupy the Bungalow as the authorities were of the view
that there is no formal declaration that the Bungalow has ceased to be
official residence of Speaker — Non-issuance of declaration would not
extricate the allottee from the rigours of Section 4(1) which postulates
that Speaker and Deputy Speaker would be entitled to use of official
quarters “throughout their term of office” and for a period of one month
immediately thercafter — No more and no less. [Abhishaek @ Chintu
Chouksey Vs, State of M.P.] (DB)...958 ~

STEET TRy TUTE (AT qAT ) ARVTT A, 1972 (1972 BT 27),
AT 4 -~ 3eqer B geg — wmfim, afiev — s A" & IO B oy
B AT BT At B B R ARy @ TS oft Faife WRERY o7 T8
SRDIT o1 5 T it e 7 @ fy Gen o e BT AT
ﬁmmﬁﬁm—mmqﬁiﬁmmm&?ﬁaﬁmm)aﬁ
Tl Qg ) wem W uRefera wwer @ fr o ik SureE am
I wrlwTer & R gom S qRa | v ATE Y eahy @ T
WWWWW$WW3¥#—HWHWI(W
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Adhyaksha Tatha Upadhyaksha (Vetan Tatha Bhatta)
Adhiniyam M.P, 1972 (27 of 1972), Section 4 — Entitlement of Speaker
to occupy official residence — Speaker or Deputy Speaker can remain
in official residence “throughout their term of office” and for a period
of one month immediately thereafter — Speaker died on 05.11.2013
and therefore, one month would commence from that date as he had
ceased to be the Speaker. [Abhishaek @ Chintu Chouksey Vs. State
of MLP.] (DB)...958

T TAT TYIE (7T T ) AT T, 1972 (1972 BF
27). G 4 — WEFW Farg verr 3 gienT 2 aever @ swerd —
mmm'&qﬁﬁqpfﬁﬁma%wmmgﬁam
TF e A Il 9wy R wie ¥ P ot wed € ~ g
T @Y 05.11.2013 B g¥ AN SURN? T Me 9 R =0 Rif @ s
Mmﬁ%mﬁrﬁﬁwa@aﬂﬁﬁlﬁﬁrﬁmv\#ﬁﬁ?ﬁﬂﬁ.m
9. =) (DB)...958

. Administrative Tribunals Act (13 of 1 985), Section 14 — See —
Cohstil‘utiogz —Article 226 [Ramesh Pal Vs. Union of India] ...890

warafiw FfErEer G (1985 BT 13), GRT 14 — FE —

WRETT — AgePT 226 (Wiw ww A1 qfE atw gieam) -390
-Advocates Act, (25 of 1961), Section 30 — See — Constitution —
Article 226 |Digvijay Singh Vs. State of MLP.] (DB)...1230
IferTdr SIRIFrT (1961 ¥T 25) arr s — ¥E — wRgrT —
FIJBT 226 (Rftawg iz . 2w, W) (DB)...1230

Arbitration and Conciliation Act (26 of 1 996), Sections 4, 11 &
34 — Arbitrator — As per Arbitration Clause Managing Director was
the arbitrator— Court in exercise of power under Section 11 appointed
Managing Director as Arbitrator — Managing Director in its turn
delegated the powers to a retired officer who ultimately passed an award
— Held — As per the arbitration clause and order of Court, Managing
Director was required to perform his duties as Arbitrator — Neither
the appellant nor the respondent had any authority to give consent
expressly or impliedly to continue with the proceeding which was
initiated by an Arbitrator who had no authority in law— Provisions of

¥
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Section 4 have no application — Even otherwise, in case of patent lack
of jurisdiction, the jurisdiction cannot be assumed by Arbitrater on the
basis of acquiescence of parties — Award quashed — Managing Director
directed to adjudicate the dispute between the parties. [MLF. State Agro
Industries Development Corpn. Ltd. Vs. Suresh Gupta] ...1502

areavery @l gae AT (1996 o1 26) Y 4 11 T 34 —
qeTver — WEAR €S @ ITAR WEe FRRee e o — e A
aRT 11 @ sty ARG BT AR S gY We PRI 3 e 3 W
¥ Rrgaa Foar o — yau FReE 3 avd 75d ¥ B dafge s
. @t wf et 3 R oaa: A ol frar — affEiRa -
mmefaqﬁmmm$sm‘mmﬂm‘aﬁé&maﬁm$m
¥ o wode @ e oo At or — wrfaria, e 1 T
FRT AR Fpar ar o st Ry sfaefa miftrga T o, W vEd @ fad
yoe wq @ 41 fafta v @ wgafy 2% o1 9 @t afiarfl T @ sl 3
P WRFR o1 — aRT 4 B SuEy anp T8 et — Fwaar A, sftrerar
® T I @ ¥ ¥, wmerd T wEafy @ AR W e g
FRrBIRGr TEor T B o1 gad — A afrEfsa — waE FRIe B
et @ 4 @1 faare wEfeffa o 8 FRRe o T Ed.
®e i Feeu saur sruwE fa L e gan) ...1502

. Arbitration and Conciliation Act (26 of 1996), Section 11(6)
and Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7
— Appointment of Arbitrator — Application u/s 11(6) of 1996 Act was
filed seeking appointment of independent arbitrator — Held —As per
Section 7 of the Madhyastham Adhikaran Adhiniyam party to the Works
Contract is required to refer the dispute to the Madhyastham Adhikaran
— Application filed u/s 11(6) of 1996 Act by the applicant is not
maintainable. [P.D. Agrawal Infrastructure Ltd. Vs. M.P. Rural Road -
Development Authority] .-.1561

wrereepy Fiv qoIw SAfEaT (1996 T 26), FNT 11(6) T AMqRY
Fferavor Fftfrrm, 7.5, (1983 T 29), &R 7 — Fege] &) fAgfd — @aa
weeer 9 Prgfia arsd Y AfIRET 1996 1 GRT 11(6) 3 Fadlw ARTA
e fpan a1 — ARPEIRT — Ao afteRer aftfre @ avr 7 @
s B Wher @ uEeR A e gftrewr B far fifte e
aiftrg @ — AdeS BT ARAFET 1996 B GRT 11(6) B Aald wegd fHar
T Amd R qhwofly 7€ | (L. sraTa gwrg T f. L vl A s
sRan JATRE) T ...1561
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./ Arbitration and Conciliation Act (26 of 1996), Section.sfil'?’:‘;}
and (8) — Territorial Jurisdiction — Respondents are authont’;&es(;”;
State of Chhattisgarh and cvery formalities of contract have “_bég}'
completed at Raipur — Offer of the applicant was accepted and(:_m
contract was made at Raipur — Breach of contract had also taken Dlaey;
at Raipur — No money was expressly or impliedly payable under. tir:
contract.within the territorial jurisdiction of this Court —Hence matte;:
is bevond the territorial jurisdiction of this Court — Application ig ‘
dismissed. [Ajay Kumar Jain Vs. State of Chhattisgarh] 10?}«7/

ey Jiv gog IRIT (1996 HT 26), Gy 11(6) vF __(8).:’_';(‘:-
MM—uwﬁmmmﬁm?ﬂhﬁﬁmaﬁjﬁ
#ﬁmmﬁ#aﬂﬂa‘—#ﬁmm#ﬂtﬁwﬁgm—#ﬁm$§fa?fq
e wU |/ @ faafim wr ¥ 2w oiE e swa':rmmaﬁﬁm“
FHPTRAT & AR T — arw: el 6 e W A aftrwRe ¥ Y
2 ~ e wiiw A ) (e gaR e A Eﬁﬁﬂ%"ﬂw)lom

S .
/" Arbitration and Conciliation Act (26 of 1996), Sections 34 &
16(2) — Jurisdiction — Objection with regard to the jurisdiction was nof
raised in defence statement — It was also not raised at any time befori;
Tribunal - After suffering the Award and after 2 years of filing of petition
u/s 34, objection was raised by amendment — Held — Section 15{_2)
provides that an objection to jurisdiction must be raised at the stagg;;"(’ﬁ'
submission of defence statement — Since the ground raised. bf~
amendment application is contrary to law — Amendment applica"tio_n;:
should not have been allowed by High Court — Impugned order set-
aside—Appeal allowed. [MSP Infrastructure Ltd. (M/s.) Vs. ML.P. Road ,
Development Corporation Ltd.] (8O)... 13Q§/

qrExverq IV Gaw APRAT (1996 @ 26), GRTY 34 0T 16(2) —
siferpTfar — Ta19 weod ¥ AR @ wafera angty =& wovar war —
Wﬁmﬂﬂﬁﬁ?mﬁ?mwsﬁmmw—mw

aw#a%wmaammwua?afaﬂamﬁmrmﬁama%aaq‘m.

:wg;mmméqem?w—aﬂﬁﬁmm—m 16(2) Suaferq vt
fereRar &1 o U 991 T ANQd S B WwH 4r Iarar s
fdd — gfe wataT ar I

T ST ERT 9o AT smew fify @ frgdia @
mwmwﬁmaﬁﬂaﬁﬁqvmﬁmmmm~

AT STRW A — IS AR | (wrew) THRE TR fa. (@) fa. o
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‘ L e Bhumi Vikas Nivam, M.P. 201 2, Rule 61 — See — Constitution —

s'Article 300-A [Prem Narayan Patidar Vs. Municipal Corporation,

{//Bhopal] A 12237
T Ao Frry, a0 2012, Frag 61 — 3@ — afary — FIwT
2 300-F (NI TR L gfiRea SRR, #ioe) L..1223

N N Central Civil Services (Classification, Control and Appeal)

; Rules, 1965, Rules 3(C) & 14(2) — See — Constitution — Article 226

. [Ramesh Pal Vs. Union of India] ...8901

S P Rifae dar (TTwve, (7o giv sie) P, 1965, Fraw

T T 14(2) — R — whET - HIBT 226 (AW wreqd A1, g afw

gfe) ...890

;x / Central Civil Services (Classification, Control and Appeal)

*Rules, 1965, Rule 19 — Compulsory Retirement — Petitioner was
- convicted u/s 489 of IPC — He was dismissed from service on account

.+ of his conviction ~ Later on pefitioner was acquitted by Appellate Court
*:~ Respondents converted the order of dismissal into compulsory

. iv retirement ~ No departmental enquiry was conducted and no reasons
w;were assigned while passing the order of compulsory retirement —
..+Order quashed — Petitioner directed to be reinstated — Pension already
?g;";p‘:__a\‘i_d to petitioner shall be adjusted towards back wages and employer

:ﬂg,',‘i_é‘:eptitled to recover other terminal dues paid to petitioner.

: IM'aﬂhyendra Vs. Secretary, Union of India] _ ...1211"/

S5 BT Rifaer ar (afeer s afv aYler) s, 1965, Frey
¢ 19~ FFAT BAIRY - wrdra G5 wear a BT 489 B wia arh
..:;ﬂm—wmﬁma%mmagﬁmﬁa@fw—mﬁ‘w

T A ey g SINFE — weaeffror 3 gafeht adw @t sfard
CHTPERT A aRaRfa fear — arfrad fafit &1 sw wiRe wva
T Ry i s Y @ g atv @ @ @ a9 T - smiey
| ey — ard ot g qwre fea st Bg PR v T - Ol 55t
SANTT B o g T Ped daw A e W W Pratear,

' P Ward Iudl I aqe BT BN (et

. Y S@te i) ...1211

"i/éentral Universities Act, (25 of 2009), Section 6 — See —
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Vishwavidyalaya Adhiniyam, MR, 1973, Sections 2 and 4 [Ekta Shiksha
Prasar Samiti, Chhatarpur Vs. Dr: Harisingh Gaur University] (DB)...*6

. BN RealiErea afefs, (2009 wT 25) 4T 6 — FE —
Ryafdenay sfifras, 7a. 1973, anrg 2z 7 4 (Toar Ry war aff
wavqy fa. i Isﬂﬂfg MY ghafia) (DB)...*6

Civil Procedure Code (5 of 1908), Section 9 and Limitation Act
(36 of 1963), Article 58 — Suit for declaration and injunction - Ceiling
proceedings — Possession taken by the State in the year 1992 —
‘Notification under section 10(1) of the Act of 1976 issued on 08/04/85
— Suit filed in the year 2009 — Limitation period — Three years — Suit
barred by the time. [Madhu Janiyani Vs, State of ML.P.] - w1316

mﬁamwﬁ-mﬁm T 5), T 9 T TRAIT FRYr (1963 BT
36). ATBT 58 — TV VT R B T — IARwIT WA T} BIFAE —
v ERT @ 1992 § @eem forar AT — 1976 & SRR B arr 10() B
i T 08.04.85 B WA B A — a7 T 2000 A g — R
Fafr — i 9 — 9w afifa) G onfFaed AL s, o=w)  ..1316

Civil Procedure Code (5 of 1908), Section 10 — Stay of suit —
Filing of written statement is not sine qua non for deciding the
application under Section 10 of C.P.C. - Trial Court directed to decide
the application on merits. [Saqib Khan Vs, Ravindra Seri]  ...1280

Rifder wlsar wiear (1908 &1 5), aer 10 — 1T v o — Ria.
B Gl 10 @ Jafa AT @ Rfrem ig e oo s oo
FfEd T — faarer e B It w ardgw faiffa @ @
.mmmmw.mmwmﬁm@) .-.1280

Civil Procedure Code (5 of 1908), Section 11 — Res judicata —
Ceiling proceedings under Urban Land (Ceiling and Regulation) Act,
- 1976 —Disputed land —Already declared as surplus on previous occasion
by competent authority — Proceedings not challenged —It attained finality
—Again return or objection to ceiling proceedings filed by original recorded
Bhumi Swami — Barred by the principle of Res judicata — Section 11 —
Code of Civil Procedure — Same issue between same party — Not
entertainable, [Madhu Janiyani Vs. State of M.P.] 1316

Refaer afear aifzar (1908 1 5), arer 11 — rga‘-'-vm e G
(ferman e gle RfrTE) sk, 1976 & Java FferEay War o1
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ana’ms?-ﬁarﬁaqﬁ—vmuﬁﬁﬂmujﬁﬁmwmﬁ
afaﬁwﬂ?ﬁﬂaﬁﬁ%—mmﬁaﬁ?ﬁ?mﬂﬁﬁ%’—wﬁafﬁmm
maﬁ—waﬁﬁlﬁaﬁﬂﬁmmmmaﬁmﬁwgﬁ:
Fraoft a1 anET wegd fFar T — qd =g @ Rygid g afda — e
11 — fafaer whpar whedr — w0 waaRy @ o9 @A faes - g8
F wivg wd | (g SPEeh R w. o) ...1316

Civil Procedure Code (5 of 1908), Section 47 — Civil Practice —
Execution — In the normal course no civil court passes any decree
_which could not be executed and once the executable decree is passed
by the civil court, then contrary to the finding of the judgment on which
the decree has been passed, the executing proceeding could not be
thrown away unless such execution of such decree is barred by any
provision of law. [Shanti Jaiswal (Smt.) Vs. Indralal] ...1451

Rifyer wfrar wiar (190837 5). T 47 — Fafder wravomet —
W—Wﬂ.#ﬁimﬁawﬁwﬁwmﬁmﬁaﬁ
Fvar B Profya =1 frar o we @l @ R 99 Rifad =gmred 1T
Premresy v R miRg @t Wk 2, @1 Prefa @ Frad, R o feat
ot @ T 2, @ Ry R srfard efe T80 @ o wadl S19
aﬁﬁﬁmﬁaﬁ@ﬁwaﬁﬁﬁra%wmamaﬁfaﬁﬁrm
vt (Efy smawara (sfed) fa. geara) ...1451

Civil Procedure Code (5 of 1908), Section 47 — Civil Practice —
Procedure to be followed when scale of measurement of property is
stated in the scale of hands — When the scale of measurement of
property is stated in the scale of the hands, then measurement of the
hands-could be ascertained after extending an opportunity to the
parties to adduce the evidence and by appreciating the same. [Shanti
Jaiswal (Smt.) Vs. Indralal] ...1451

Rifyer gfar @iar (1908 &7 5). €T 47 — Rifyer srdvomeft — o @
grafar 7 qigT 1 9Frar grenl’ © WY B qeAT 44 § a7 qvng i
Wﬁ%<ﬁﬂ%$mmﬂwmﬁﬁmwmﬁﬁ
ot § frdt T A A, vEeRT B WE 9% F BT AGEE AG I
q\azfmmﬁa%m-gﬁrﬁaﬁmmm%l (erify
(shcht) F. g3aTe). _ ...1451

Civil Procedure Code (5 of 1908), Section 47 — Powers and duties
of executing court — Executing court has no right to go behind the
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decree — If there is any ambiguity in .the decree with respect of the
scale of measurement of the disputed land, the executing court is duty
bound to ascertain the measurement of such land for which the decree
was passed after calling the record of the original suit — Besides this,
such court is also duty bound to.hold an enquiry to ascertain the
measurement of the disputed land as per procedure under Section 47
of CPC as such question is a question related to the execution of the
decree — Executing court committed grave error in dismissing the
_execution proceeding without holding any enquiry under Section 47 of
CPC - Case remitted to the executing court. [Shanti Jaiswal (Smt.)
Vs. Indralal) ' - o ...1451

(mifer smaware (sfwh) fa Sadld) . ...1451

Civil Procedure Code (5 of 1908), Section 96 & Limitation Act
(36 of 1963), Section 5 — Condonation of delay — Appeal against ex-
parte decree filed after 10 years — Fact of filing application u/o 9 rule
13 and review suppressed in application for condonation of delay —
Application dismissed with cost of Rs. 50,000/- which is recoverable
from delinquent officer — Copy of order io be sent to Lokayukta and
Chief Secretary for action. [Indore Municipal Corporation Vs.
Mansukhlal] ...993

© RifaE gfvar afar (1908 BT 5), arvT 96 7 TR Fffray (1963
D1 36), GRT 5 — faerg & R arwt — TauE 531 & famg srfter 10

SN ) 50.000/—m$m@,ﬁﬁﬁ7mﬂrﬁaﬁﬁmﬁﬁﬁmﬂﬁ
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-a?maaqag@qmaﬂﬁﬁﬂaﬁm[ (gmqﬁmamwﬁ

AR AT ' ..993

Civil Procedure Code (3 of 1908), Sectton 100 — See —
Accommodation Control Act, M. P, 1961, Sections 12(1)(a) & 12(1)(e)
[Maksood Ahmad (Rui Wale) Vs. Smt. Sharifunnisha] ..1325

fafaa AfFar afRaT (1908 %T 5). 8T 100 — T — €& (4477
FRFgy, 7.4, 1961, SIVT 12(1)(9’) T 12(1){3) (g IEne (B3 iﬂé) fa.
sy arhim ) : ..1325

Civil Procedure Corie (5 of 1 908), Section 100 — Substantial
questwn of law — Concurrent findings on the question of possession —
It is a finding of fact — Cannot be interfered under section 100 of CPC
— No substantial questlon of law arises. [Madhu J aniyani Vs, State of
M.P.] 1316

mﬁwmw@m(mos T 5), €T 100 — f3fer &7 Gredr7T 4T
—ﬁﬁmwwﬁﬁw@ Ig 720 &7 Fses @ - faud. 91 arT
100 @ sigiia eway A feur 1 wedar — QA @1 ¥ 4raE 99\
Soa=1 ad) gtarl (g wtrrh & g, ) ...1316

Civil Procedure Code (5 of 1908), Section 115 and Muslim
Women (Protection of Rights on Divorce} Act (25 of 1986), Section 3 —
Family Court entertained and decided an application filed u/s 3 of the
1986 Act claiming Mecher — Same was called in question on the ground
of jurisdiction — Held — Family Court was not having the jurisdiction to
entertain an application seeking ‘Meher’ under section 3 of the 1986
Act as the same is not included in the explanation appended to the
provisions of Section 7 of the Famﬂy Court Act, 1984 — Revision is
allowed. [Munna Khan @Abld Vs. Shahena Bano] 1565

Rifyer BlFaT Gfer (1908 #T 5), 6RT 115 T gieery vl (Aaw
fazes gv FfereIY Gveor) AT (1986 FT 25), &% 3 — [T HATad
3 sffraT 1986 @1 GRT 3 ® @ 9w fHd MR AT & < b AEGA
#t wer w= Proffa far — aftreRar @ aaR W S99 @ gatd @
— afafreiRa — sew =mTed 3 9 AfPET $ aRT 3 @ adta Ae
aﬁﬁﬁmﬁﬂaﬁummﬁaﬁmﬁw}ﬁsﬁzwm
aﬁﬁm1ga4aﬁm7$mﬁ$mvwmﬁwm'
a ? - gﬂﬁmqul(gwwwmﬁ wfes 9rl) ... 1565
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Civil Procedure Code (5 of 1908), Sections 115 & 47 —
Appointment of Commissioner — Executing Court rejected an
application filed u/o 26 Rule 9 & 18§ to demarcate the property holding
that as area being neither mentioned in the agreement of sale nor in
the judgment and decree therefore executing Court can not g0 behind
the decreec — Held — Section 47 of CPC provides that all questions
arising between the parties relating to the execution, discharge or
satisfaction of the decree shall be determined by the executing Court
and not by a separate sujt — Therefore, on the basis of well described

boundaries executing Court is well within jts power to issue a

Commission — Impugned order is set-aside — Revision is allowed.
[Pooran Das Vs. Parmeshwar Das] . -..1068

'mmﬁ?wmﬁmﬁquamﬁmm—
Fffef - Ruad. Y ary 47 Suah Bt 2 3T & forsares,
ﬁa‘mmﬁgﬂe@ﬁa‘aﬁ'q&mﬁa&mquﬁ'mﬁaﬁw
ﬁmﬁvr?zmimmﬁmmﬁmamqﬁﬁqwmm—m:

Civil Procedure Code (5 of 1908), Section 152 — Correction in
decree - Applicant filed suit for specific performance of contract — In
relief clause of plaint although area in words was rightly mentioned as
“0.19” but in figures, it was wrongly mentioned as “0.10” — Area was
rightly mentioned in entire plaint — Heid — It was not necessary for
Trial Court to take area only from figures but could haye been
ascertained from its description in words also — Trial Court should have
allowed the application for correction of decree— Petition allowed. [Asha
Prajapati (Smt.) Vs. Chhidamilal] *2

R¥faer mfFar afear (1908 BT 5), 8RT 152 — 31 3 gerv —
aﬁw#ﬁ%@ﬁﬁﬁ‘emﬁmmaﬁm—wﬁm%
FTAY &5 ¥ dava B wwt ¥ ofirg vy Q “0.19” Sfeafaa T T
md&ﬁ‘#vﬁmmﬁ“0.10”%@3%&7@7—#1#@
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¥ gawa & Shua Wy € sfrafaa frar T - affEiRT —~ farr
qaTay & o d9d FwF @ dFwd aR ¥ 91 arawas T8 or I
I8 vl ¥ @ ghifiaa faa o wear o — fawer swraeg st R Y
YR Y AMGH AR S AR o — Fifadr W) (e gsmufy
(sfeht) fa. fogeiara) e ¥2

Civil Procedure Code (5 of 1908), Order 2 Rule 2(2) — Necessary
Party — Amount with LIC and MPEB — Amount not disbursed to
appellant — Officials of LIC and MPEB are necessary party. [Meera
Bai (Smt.) Vs. Ramesh Guru] _ «.1020

Rifaer afrar wfear (1908 #r 5), IR 2 Fraw 2(2) — sag®
EPR — SfiTw 1 oM e 9a. g qed @ ura @ — andiareff
P o WREaRa & o T - e far Pem v AR Tsa @
eyt srawEs vEer 1 (i o () f1 otwr 1w) ...1020

Civil Procedure Code (5 0f 1908), Order 6 Rule 17 — Amendment
in the plaint — Delay — Initially the impugned suit was filed by the
petitioner in the year 1998 for declaration and other relief— Petitioner
was dispossessed in the year 2002 —Till 2013 no application was filed
to insert the relief of posséssion in the suit — Amendment application
filed after much delay — Held — Trial Court rightly rejected the °
application as the same has been filed after long delay and specially
after starting the process for recording the evidence. [Chedi Vs. Smt.
Sona Bai] ) ...1458

Rifeer mfamr efRar (1908 @1 5) ader 6 Fraw 17 — Ty 5
T — T — ARRE B4 ¥ A gRT 99 1098 F HISOT vg oy
AN B IERT T wwga AT TRT o — Al B AW 2002 F FHeen
foar 1 — 9] ¥ TR F Ay Wi B B R 2013 T @I
mmmaﬁmw—ﬁmmmmmmmﬁm
R few T — afifEfRe - fErer smaen 3 sfa we @ sde
FEpR foar @it v @ o @ yram ik fety w1 @ =
stfafaa w3 @ afem e BN @ wrarq wga far w2 (@4
fa. st gier €rs) ...1458

Civil Procedure Code (5 of 1908), Order 6 Rule 17 — Amendment in
Written Statement—Trial Court allowed the application filed by the defendant
to amend the written statement seeking to insert the pleadings that the plaintiff
is having an alternate accommodation registered in the name of the mother-
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in-law of the petitioner no. 1 and mother of petitioner no. 2 — Held — It should
beproved that the alternate accommodation is owned by the landlord/plaintiff
~Ifit doesnot belong to the plaintiff/landlord, it cannot be treated to be alternate
accommodation — The accommodation situated in the name of mother or
mother-in-law, cannot be treated to be alternate accommodation under the
provisions of section 12(1)(e) & (f) of the Act—Trial Court committed errorin
allowing the amendment application as the pleading sought to be inserted
were not necessary or relevant as the proposed alternate accommodation
does not belong to the plaintiffs — Amendment application dismissed.
[Madhubala Jain (Smt.) Vs. Sardar Davinder Singh] ...1455

- Rifaer gl afear (1908 @7 5). 13 6 a7 17 — forfeaa worr o

weerT — ARArd) §RT 39 AREES B WihE ST e g6 5 ar) S v
Il HAF 1 B WY @ A S 2 B A B T Q@ Uy Tefas smamw
2, fofag $oue @ wates &7 s faReT s g weR far war —
aifEfRe - a5 fag e o oifd s defae wma &1 @i,

TEE/A @ 9 @ — 3fy 98 ardl /e o ) 2, o defas aEw

TET T ST HHdT — a1 7 9 & 909 2, 99 A 81 ar7 12(1)E)
T (V%) @ Sugal & Faia dofeus Jmard =& 7 o Gear — st o
TS HoR 1 A famer < } Fqfe 1Ra A £ wify afteas o

e far S =meT Tar 9 d AevEs T WETd q6 2 w0ty ey

IPfoas AR AT By qE @ — Welew @7 e aRer fhar )
(AeaTer o= (sferh) 4. wvar e fHe) ...1455

Civil Procedure Code (5 of 1908), Order 6 Rule 17 — Amendment
of plaint — Delay — Petitioner sought to insert the word “temple” in

the relief clause and at certain other places at stage of final arguments -

—The same cannot be allowed unless sufficient cause is shown at such
a belated stage of the suit as the same was very well in the knowledge
of the party on the date of filing of initial pleading. [Rajendra Dixit Vs.
Srtate of M.P.] ...1461

fifeer gfvar qiear. (1908 &7 5), FRIT 6 437 17 — arq9q7 #

gy — Ao — i 3 WM 99 @ usw W Saiy @ aur =
FIUT AT W W HfRRT wfase $AT AT — @ A A T @ -
. Had! o9 TF 5 9 © Ia9 Ao @ wee ) taiw ewer 9@ war
mﬂ%m%mﬁaﬁnﬁamﬁaﬁﬁf&raﬁwwﬁmﬁww
T @ AaT| (W AR A 1y =) ..1461

Civil Procedure Code (5 of 1908), Order 6 Rule 17 -
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Amendment when not to be allowed -1t is settled that no party
can be permitted to amend the pleadmgs in consonance with the

evidence which have come on record in the deposition of witnesses.
[Rajendra Dixit Vs. State of ML.P.] e e - LLl4el

Rifyer afrar wiar (1908 @7 5), 4R 6 g 17 — wengT @1
ggEfy v 7@ 7 o1 ged — 5 geurfia 2 fo fad) naer &1 3 ung
%mmmﬂﬁmmaﬁmﬁmﬁmmﬁm
@ o ¥ afee WA 1 (ew dftw &L 19, Io9) ..1461

" Civil Procedure Code (5 0f 1908}, Order 7Rule 3 & 11 — Rejection
of Plaint — Petitioner/defendant filed an application for rejection of
plaint on the ground that the public drain-which is the subject matter of
the suit has not been adequately described in the plaint and mandatory
provision of Order 7 Rule 3 has not been complied with ~ Trial Court
after finding that the description of public drain is not proper, directed
the plaintiff to incorporate clear averments in the plaint for complying
with provisions of Order 7 Rule 3 C.P.C.—Held — It is the duty of the-
Court to pass a definite and executable decree, in order to attain
aforementioned objective, Court may direct the plaintiff to furnish
missing particulars.with regard to identification of disputed immovable
property — Failure to adeguately comply with provision of Order 7 Rule-
3 of C.P.C., must not, in all cases, lead to automatic rejection of plaint
— Revision dismissed. [Saroj Vs. Inderchand Nahta] . 1367

Rif¥er wfFar afzar-(1908 &7 5), FRT 7 (ATT3 T 11 — 979 B
arediare T orar — ard /R % IEaE B SRASR W ¥y ARET
aﬁsﬂmwuﬁﬁﬁmﬁimﬁmwmmaﬁﬁwm%aﬁ’

areus ¥ wafe w7 @ affa 9 fn e @ awn ety 7 a3 & A
wuge $1 AUTET 8T g ¥ — faEner <rEed 7 39 fred @ v {6
el AT BT faxer Sfra -l @, ad 3l funY. P aRu s M3 @
Sqgel B AT B B R aEes § e el F afEfaa w1 2g
e fewr — afPuife - I8 wEEs o s @ & g @
frafya A o A Rl aie W, Swiew SEva @ mif @ fed
e ad Bt fafia oEw WuRka W usEm @ wae § agufterd
fafufenl & W@ o @ R PR o woar 2 - Ay @ IR 7
FrpT 3 & SUEY @7 T T | Aqure e § fihedr ¥ it gewen F
aeys B WA aedler T R s A~ g wien) (@
gawEq AEen) ' ...1567
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Civil Procedure Code (5 of 1 908), Order 7 Rule 11 — Valuation
— For the purpose of valuation of the suit and payment of Court fee,
only the averments of the plaint could be considered and the objections
and averments of the written statement are not relevant to decide such
question. [Chedi Vs. Smt. Sona Bai] ...1458

Rifaer i wizar (1908 w7 5) IR 7 7 11 — gewrsT — Aa
$WWWW-$WH%W%§WWH}WW
aﬁﬁm#mmmmmﬁﬁvﬁam$mﬁiﬁﬁm
B AT T IHUT GEIE 2| (B A AR [T 9E) ...1458

Civil Procedure Code (5 of 1908), Order 7 Rule 11 and Wakf -

Act (43 of 1995), Sections 83(1)(2) & 85 — Wakf property —
Maintainability of suit— Appellant filed suit seeking declaration that

he is a tenant of defendant ~ Wakf Board has already held that the -

plaintiff/appellant is not a tenant and is an encroacher and has also
passed the order for vacating premises — Appeal filed by appellant
also dismissed by Tribunal — Held — Wakf Act has been enacted for
better administration and supervision of Wakf properties — Tribunal is
a Civil Court and has all powers of Civil Court—Bar created by Section
85 applies — Civil Suit not maintainable. [Kallu Khan Vs. Wakf
Intajamiya Committee] e ¥7

Rifaer af3r G13ar (1908 @7 5), 2T 7 FrRAT 11 079 995 s
(1995 BT 43), 1T 83(1)(2) T 85 — TT% TN — TT F} VEAIT — SFrATRS
F IF AV wEd g 91e wegE fear a8 whard) w7 aferd @ — agw
ﬁé#%ﬁﬁaﬁﬁaﬁaﬁmé%ﬁ/aﬂa&ﬁaﬁmﬁﬂﬁ?m
- AREPATIEN 2 quT A UReR @ et BT eyt wRa fear & —
rftameft g weqa 9 7 ardier Y arftreeor gT wnRer Y E — afPEiRe
—maﬁmﬁwwmfﬁﬂwmﬁﬁﬁwﬁgaﬁﬁuﬁa
ﬁmw?—aﬁwwﬁiﬁawéaﬁ?wmwaﬁw
feEr AT & — O 8s BT YR aST Anp e — Rifae arg whueq
et | (Feef, @ . 9o Saonfir ) ™7

Civil Procedure Code (5 of 1 908), Order 8 Rule 10— Closure of
right to file written statement after expiry of 90 days from the service
of notice — Subsequently before recording of ex-parte evidence
petitioner moved an application for condoning the delay with written
statement praying that W.S. may be taken on record — Which was also

»
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dismissed — Held —~ Matrimonial dispute between husband and wife is
very sensitive, same should be decided on merits and should not be
thrown away on technical grounds seriously affecting the rights of the
parties — Petition is allowed subject to payment of cost of Rs. 5,000/-
which shall be condition precedent for taking the W.S. on record. [Rupah
Badkatte Vs. Sachin Bakshi] ..863

RIf¥er BiFar GiZaT (1908 &7 5), FIR 8 (447 10 — Fifew arfiar 517
& 90 v fa w7 @ veEng fafaa weT yega w7 @ AEB B GG
— degEn Al % ve v W afifaled 5 S @ qd fofaa wum &
ary fra Bg a9 @ R amdes wegd frar 3w urfar @ i fs fafaa
s B A W) o s - 39 A @RS fear & — afvfeiia -
i @ 9= dafite Aot afr wdeeie war ¥ R e W
frifa fear s TR SR R @ afterl B TR w7 @ gaiEa a4

" ard e SERE ) arerT q8) fear s mied — fafaa wae afite w

Rt o g e wd 3 ®U ¥ W 5.000/— O B TEE B AT
Fiftrer doR | (BATe sswee fa wafa ) ...363

Civil Procedure Code (5 of 1908), Order 16 Rule 7-4 —
Summoning and attendance of witnesses — Closure of plaintiff’s right
to examine its witness — Held — Whenever any summons is issued to
the witnesses and if the same is not received back either served or
unserved then the Court is always bound to take appropriate steps to
secure presence of such witnesses by issuing the fresh summons on
the correct address of the witnesses or with any other appropriate order
— Summons issued to the witnesses was not received back either served

- or unserved — Impugned order being perverse is hereby set-aside.

[Adarsh Grah Nirman Sahakari Samiti Vs. Sushil Kumar] .-.366

fifer wliFar afRar (1908 71 5), IR 16 Frag 7—§ — wiféral” &7
THT v oyl — 1€l & o wWiEl @ W o7d @ SfeR Bl
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Civil Procedure Code (5 of 1908), Order 21 Rule 16 —
Application for execution — Decree for eviction was passed against
the petitioner— During the pendency of the Second Appeal, the decree
holder transferred the suit premises — Application for execution of
decree filed by original decree holder — Held — It is the decree holder
who has sought execution of the decree — In absence of any statutory
prohibition, he cannot be prevented from executing the same merely
because the suit property has been transferred by registered sale deed.
[Mahesh Rawat Vs. Raj Kumari] e F11

Rifaer afFar afear (1908 @7 5), TG 21 FrrT 16 — FrogreT 8g
FATT — Al B Rrem dgeeh B R TR B T o~ Rl st
3 et @ A REier F aw iR B siaRa fvar — q@ REier
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wufed @1 d¥figa fmg facka grr ofafia fear war @) (Rwr v R
TAHARY) w11

Civil Procedure Code (5 of 1908), Order 26 Rule 9 —Appointment
of Commissioner for demarcation — Demarcation report carried out by
revenue officer already on record — While passing the impugned order
Trial Court has considered all probable aspects — Order is passed under
the vested discretionary jurisdiction — Same could not be interfered with —
Every concerning party is bound to prove his case on his own legs — He
has no right to use the procedure of the Court as an agency to collect the
evidence as demarcation report by revenue authority is already on record
—No perversity and illegality in the order —Petition is dismissed. [Kamlesh
Jain (Smt.) Vs. Smt. Kusum Bai] .9
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Civil Procedure Code (5 of 1908), Order 39 Rule 1, 2 & Hindu
Succession Act (30 of 1956), Section 22 — Share — Temporary Injunction
—When share of each of the coparcener is clear and ascertainable and
share is determined, it ceases to be a coparcenary property — If the
share is not ascertainable and identifiable, temporary injunction was
rightly granted. [Kamla Bai Vs. Nathuram Sharma] ...883

Rifye giFar wiear (1908 &7 5), JRT 39 [ 1.2 ¥ fo¥g
FEVEBIT ARAITT (1956 BT 30), 6NT 22 — 3T — ST FRT — ¥
n‘&ﬁ#ﬂﬂﬁﬁﬁ&mm@&ﬁﬁﬁﬂﬂ%ﬂms{mmﬁﬂfﬂﬁm
T 2, 9% geafye Wi 7€ 8 ond) — ufy i yffifEd | gede
aivy e R, mﬁwﬁwaﬁamﬁmﬁmwﬂmmﬁﬁ
TR ¥AI) : ..883

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 -
Temporary injunction — Balance of Convenience — Respondents have
already forfeited security amount of Rs. 14.42 lakhs — Some other .
works are also going on between the parties — Respondents can recover
the amount after proper adjudication — Balance of convenience is in
favour of appellant. [Sayed Akhtar Ali (M/s.) Vs. General Manager,
Western Railway] 15

Rifder sfFar G2ar (1908 BT 5), SMET 39 (9% 172 — TS RET
— gfmr a7 ageT — v A ved € AR A WA . 1442 @
[AHIET P & — TEeR @ "y g9 o Fr W ad @ § - weaeffer st
=g fofas @ v e aqd uad € — qﬁmmmarﬂm&ﬁﬁqﬂ
ﬁél(ﬁwmmﬁ(ﬁ)ﬁmﬁrﬂﬁeﬁm) .*15

Civil Procedure Code (5 of 1908), Order 39 Rule I & 2 —
Temporary injunction — Irreparable loss.— Security amount already
forfeited — If respondents recovered some more money from other
works contract, it would certainly affect the business of appellant —
Appellant would suffer irreparable loss — Temporary injunction granted -
— Respondents restrained from recovering any amount from the running
bills of appellants from other works contract or from security/earnest
money deposited or performance guarantee given by appellant in other
works contract. [Sayed Akhtar Al (M/s.) Vs. General Manager,
Western Railway] ' -.*15
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Rifder afar afdar (1908 BT 5), HRT 39 F497 1 7 2 — areeprs’
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Civil Procedure Code (5 of 1908), Order 39 Rule 1 and 2 —
Temporary injunction — Petition against rejection of application filed
u/o 39 Rule 1 and 2 by both the Courts below —Held — Since plaintiff
has failed to establish prima-facie that she is in settled possession of
the suit property, Injunction application has rightly been rejected.
[Geeta Dubey (Smt.) Vs. Saroj Suhane] . ...872

Rifaer mfsar wfgar (1908 #T 5), R 39 Fray 1 7 2 — areens
EW?."W—GITéQT:-lQﬁ?m1Hz?i:‘afmeUQﬂﬂﬁT&WGrﬁ‘Eﬁﬁiﬁﬂf
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WUlT &1 3enfUg sem 2, ARY BY AR B SR 9.9 aRdeR
T =) (afrar g2 (o) fa. w=iw wer) ...872

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Temporary injunction — Prima Jacie case — Appellant was awarded
contract for the amount of Rs. 2.44 Crores — Contract was terminated
due to inability of the appellant to supply the material — Respondents
already forfeited the security amount of Rs. 14.42 lakhs and also
threatened to recover some more amount from other contracts — Held
— No show cause notice was issued prior to deducting the amount —
Respondents have unilaterally determined recoverable amount and
forfeited security amount — Claim of respondents not admitted by
appellant — Dispute yet to be decided by Court—There is a prima facie
case in favour of appellant. [Sayed Akhtar Ali (M/s.) Vs. General
Manager, Western Railway] . %15
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fa. e AR, dwed Yed) . *15

Civil Procedure Code (5 of 1908), Order 39 Rule 7 & Order 26
Rule 9 — Inspection — Petitioner sought appointment of an Advocate/
employee of Court to determine the actual position of property in dispute
~ Held — Order 39 Rule 7 has been made for the purpose of keeping on
record the existing condition of property so that if same is subjected to
any cliapge later on, it can be made known to the Court — Purpose of
issuance of Commissioner u/o 26 Rule 9 is for _colleéting facts which in
due course may be used as evidence — As petitioner was seeking
investigation and not inspection, his application was rightly rejected —
Petition dismissed. [Balram Mahajan Vs, Praveen Kumar] ...902

Rifaer wfisam wiRar (1908 BT 5) HITT 39 Frr 7 o7 P 26
mg.emm—m#mmmﬁmmﬁmﬁa
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AR | (@R TR . gdT ) ...902

Civil Procedure Code (5 of 1908), Order 41 Rule 22 — Cross-
objection — Delay — Cross-objection filed after a delay of six years
from the date of notice — Notice was served after a period of six years
by the Tribunal on Respondent No. 3 — Held —Appeliants could not be
penalised because it was not a faunlt on part of the appellants. [Krishna
Tiwari (Smt.) Vs, Ram Kumar] ..977

Rifaer afar wiear (1903 BT S)ATET 41 (a7 22 — gegpsty  —
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arfer R T — afPEfRa — anfreneffor @t aPea T fear T
qar FaTF 7w 9w afrareffror 3 ik @ 7L o) (@en fErd ()
fa. @ §AR) . 977

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 9- Smpem'wn Competent Authority — Petitioner working as class-I
officer — Collector cannot place her under suspension as neither he is
appomtmg authority nor disciplinary authority — Subsequent approval by
Commissioner cannot validate the order of suspension as Commissioner is
not the appointing authority —Order of suspension quashed. [Savita Yadav
(Dr) (Ms.) Vs. State of MLP.] - ...944

- Rifaer dar (@ffevr, e giv adler) A, 75 1966, 499 9 —
FroraT — wag giferendt — ard) wer Sl SRE @ B9 ¥ FRIRA — Paaex
aﬁﬁmﬁ%ﬁwmwﬁsﬂa}aﬁmmﬁmﬁéqﬁ
aemafie TRe — Aged g weEEdt agae @ Preet o1 ae
fafrm=g @ & wear s argen Prter werd T8 8 - e e
Frew sfvEfed) (@faar areg (S1)EH) 7 79, =) ..944

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rules 10, 12 & 14(21) — Competence to issue charge-sheet by
Divisional Commissioner — Petitioner working as class-I officer -
Charge-sheet issued by Divisional Commissioner — Held — In view of
order passed by Governor in exercise of powers under Rule 12,
Governor has authorised Divisional Commissioner to impose any of
minor penalty — In view of provision of Rule 14(21) Divisional
Commissioner is competent authority to issue charge-sheet. [Savita
Yadav (Dr.) (Ms.) Vs. State of M.P.] . ...944

Rifyer dar (affwevr, (a0 3iv afie) (a9, 4.4 1966, 1997 10. 12
7 14(21) — GAPAT FIYFT FIT JIT—TF T FXE F @eHar — ardl 9@
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aﬁqﬁaﬁq@ﬁgﬁmﬁq—ﬁmmﬁﬁﬁﬂwﬁﬂmmﬂ
Tt 21 @faar g (S () A 7u ) ..944

" Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule-13 — Competence to issue a charge-sheet and to impose a
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penalty of removal from service by respondent no. 5'who was incharge
Chief Medical & Health Officer — Held — Officers who have been given
the current charge can not exercise statutory powers — As there was
no delegation of powers in favour of respondent no. 5 to initiate D.E.
against petitioner and respondent no. 5 has also included himself as a
witness proves that he was having certain bias against the petitioner —
Therefore, charge-sheet and inquiry is bad in Iaw — Impugned orders
are quashed — Petitioner be reinstated with all consequential benefits

— However respondents can initiate D.E. afresh in accordance with
law. [K.K. Gupta Vs. State of MLP.] : - 845

Rifaer dar (gfewvor, ey gl ardfier) fram, 9.7 1966, Framg—13
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feriia wta ewa o) wwd & (3.9 T fa 7y, Iey) ...845

Civil Services (Medical Attendance) Rules, M.P. 1958, Rule § —
Permission — Treatment of mother of petitioner who is a cancer patient
t Permission not obtained — Held — Not possible to obtain prior
permission — Rule 8 not mentioning about permission in advance — De
Facto permission can be granted —~ Medical expenses to be reimbursed.
[Prashant Singh Baghel Vs. State of M.P.,] .. 857

Rifaer ®ar (e afe) Frm, 5.3 1958, Fram s — srgafer
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. I9Y) ' ' . +..857
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Civil Services MedicalAttenHance) Rules, M.P. 1958, Rule 10,11
& Kalyan Nidhi Niyam, M.P. 1997 — Reimbursement. of medical
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expenses of mother of petitioner —Petitioner, a Govt. servant — Mother,
a retired Govt. employee and receiving pension — Petitioner governed
by the Medical Attendance Rules — 1997 Rules are specific rules for
retired Govt. employees regarding Medical facilities —Held — Petitionier
entitled for reimbursement of medical expenses of his mother who is
dependent on petitioner — No specific bar is there in the Niyam of
1997 regarding applicability of Medical Attendance Rules, 1958 —
Unless applicability of the Rules of 1958 is barred under the Rules of
" 1997, Rules of 1958 will be applicable — Petition allowed — Medical
expenses to be reimbursed within two months. [Prashant Singh Baghel
'Vs. State of MLP.] ...857

fufier @ar (Ffecdta aRwal) Frr, an 1958, a9 10, 11
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afqff @1 ot | (werta e 99w fa. 79, o9) ...857

Civil Services (Pension) Rules, M.P. 1976, Rules 3 P & 42 -
Qualifying service — Petitioner was initially appointed on adhoc basis
and was regularly appointed on the post of Asstt. Professor —
Application for voluntary retirement was accepted by including the
period of adhoc service — Subsequently the qualifying service for
pension was reduced and period of adhoc service was reduced — Petition
filed by petitioner was allowed and period of adhoc service was directed
to be counted — However in Writ Appeal, Division Bench granted liberty
to respondents to decide the application for voluntary retirement afresh

and in case if it is not decided within 90 days the directions of Single
Judge should be given effect to — Decision was not taken within 90

days — Order passed in earlier Writ Petition had attained finality and
should have been implemented — Further as per rules, 1976,a period
of 5 years can be added for computing pension — State directed to

&
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evolve a policy to exténd the period of qualifying service — Petition
allowed. [R.B. Dubey (Dr.) Vs. State of M. P] ..1179
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Commercial Tax Act, M.P. 1994 (5 of 1995), Section 61 — Second
Appeal — Imposition of Penalty — During the pendency of the Second
Appeal against assessment order, the Assessing Authority cannot levy
penalty. [Lakhani Foot Care Ltd. Vs. State of M.P.] (DB)...906'

gIftifogs sV JEA95, 75 1994 (1995 &T 5), T 61 — fdlT
sl — e siferet fra (rar wirar — P aky ¢ freg fad adier
dfdd e @ gm Faier gt @i JkRrifa 7€ a3 wsanl
(erarh g aax fa. fa w9, Tq) (DB)...906

+ Companies Act (1 of 1 956), Section 433 — Winding up — Maturity
date of bond not extended, restructuring of bond not done — Almost
two years have passed after the maturity date and nothing concrete
has been proposed by Company —Debt is unsecured debt and default
has already triggered — Respondent has already expressed inability
to honour the liablility and redeem the bond — Company’s only defence
that it is commercially solvent does not constitute a stand alone for
setting aside a notice under Section 434 (1)(a) — Undisputed debt has
to be paid and in absence of any genuine and substantial ground for
refusal to pay, it should not be able to avoid the statutory demand —
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Refusal to pay is not the result of any bonafide inability to pay - Fit
case for admission of the winding up petition, [Citibank N.A. London
Branch Vs. M/s. Plethico Pharmaceuticals Ltd.] ¥4
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Companies Act (1 of 1956), Section 433(e) — Winding 1p — Unable
to pay the debt — Whether ground under Section 433(e) of the Act— No
averment nor any document of commercially insolvent—Bonafide dispute
—Absence of reconciliation of the accounts — Amount due not crystalized —
Held — No case for winding up of respondent Company made out as there
is bonafide dispute, amount due not crystalized and no insolvency condition
exist — Company Petition dismissed. [Alpha Packaging Ltd. (M/s.) Vs.
MUs. Som Distelleries Ltd.] ...1498
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Companies Act (1 of 1956), Section 439 (1)(b) — Applications
for winding up — Locus Standi - Petitioner trustee being a creditor is

also entitled to file the petition for winding up the Company. [Citibank
N.A. London Branch Vs. M/s. Plethico Pharmaceuticals Ltd.] ...*4
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- Constitution — Article 12 & 226 — Maintainability — Private
person —Held - Learned Single Judge, without recording any finding
that whether the appellant Director and the Private Limited Company
in question were discharging any public duty or failed to discharge any
public duty and they are amenable to the Writ jurisdiction, issued the

directions to the individual and te a Private Limited Company — Same
* cannot be sustained — Writ petitions are restored for being decided by
learned Single Judge afresh. [Ritesh Kumar Ajmera Vs. Smt. Manisha
' Parihar] - (DB) .835
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Constitution — Article 14 & 16 — Compassionate appointment —
Challenge is made to the denial of compassionate appointment to married
daughter —Petitioner also prayed for quashment of clause 2.2 of the policy
as it discriminates between sons and married daughters —Held — Policy of
compassionate appointment cannot be said to be violative of Article 14
and 16 of the Constitution only because it provides certain classes of
dependents for appointment on compassionate ground. [Shilpi Mishra
(Smt.) Vs. State of ML.P.] - .1463
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Constitution — Articles 1 9(D(a), 21 & 514(g) — Noise pollution
— Authorities are under obligation to ensure strict compliance of
restrictions prescribed for noise Ievels. [Rajendra Kumar Verma Vs.
State of M.P.] : ) (DB)...1284
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Constitution = Article 166 — Rules of business — Decision to
grant higher AGP was faken by Cabinet of Ministers —Impugned order

* withdrawing higher AGP ivas not placed before Cabinet of Ministers —

Order is a nullity. [Rzlnilaia Shukla (Dr.) Vs, State of M.P.] ...1415
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Constitution — Article 226 and Advocates Act, ( 25 of 1961),
Section 30 — Common Advocate — One Lawyer appearing for all the
wings of State namely, State Government, Home Department, STF and .
VYAPAM - There is no conflict of interest among the four wings —
Appearance of common Advocate in no ivay affects the merits of
investigation done by STF or its impartiality and independence —
. Performance of Advocate in the Court is also proper—Merely because
one law officer is appearing would not necessarily lead to a presumption
that he would share the vital information pertaining to investigation of
cases to persons from other department — Objection rejected. [Digvijay
Singh Vs. State of MLP.] (DB)...1230
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Constitution, Article 226 and Electricity Act (36 of 2003),
Section 135 — Theft of electricity — Whether the issue relating to theft
of electricity can be assailed in writ jurisdiction — Held — The writ court
has no jurisdiction to pass any writ and the remedy lies somewhere
else. [Patidar Stone Crusher (M/s ) Vs. ML.P. Vidyut Vitaran Company
Litd.] ..*18
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Constitution — Article 226 & Narcotic Drugs and Psychotropic
Substances Act (61 of 1985), Sections 9, 94, 74-A and Narcotic Drugs
and Psychotropic Substances (Madlya Pradesh) Rules, 1985, Rule 37-
M, proviso of clause (c) — Petitioner’s license of poppy straw is over
and not renewed — State-Government issued order to destroy the
remaining stock — Quantity of remaining stock is unreasonably large —
No case of interference — Petition dismissed. [Mansmgh Rajpoot Vs.
State-of M.P.] - . ¥12
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Constitution — Article 226 — Caste Certificate — Verification —
SDO conducted enquiry and declared that caste certificate was not
issued by any competent authority — However no opportunity was given
to petitioner before doing enquiry — Held — Verification of a caste of
the petitioner or verification of the caste certificate has to be done
through High Power Screeninig Committee as per the dictum of Apex
Court in “Kumari Madhuri Patil” case — Consequently, show cause
notice quashed — Respondents directed to refer the matter to High
Power Screening Committee and thereafter to act accordingly. [Basant
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Constitution - Article 226 — Contract — Blacklistin g and forfeiture
of earnest money - Tender of petitioner was found lowest and work order
was issued — Petitioner thereafter expressed his inability to execute work:
due to hike in price — Mayor-in-council passed resolution and forfeited
the earnest money and also black-listed the petitioner—Held — Show cause
notice of 30 days as per clause 3 of terms and condifions of tender is
mandatory — No show cause notice was issued before black listing the
petitioner — Order of black listing quashed. [Om Aadesh Enterprises Vs.
Indore Municipal Corporation] . - *17
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Constitution — Article 226 — Habeas Corpus ~ Age of girl -
Petitioner claims to have married with Corpus— Corpus also expressing
her will to live with her husband/petitioner — Under Muslim law, a girl
is competent to enter into a marriage contract if she has attained
puberty — Under Muslim Law puberty is presumed on completion of
the age of 15 years — As corpus is above the age of 15 years, she is
competent to enter into a mai‘raige contract — Corpus permitted to live
with petitioner. [Rashid Khan Vs. State of M.P.] ...879
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Constitution — Article 226 - Mandamus — High Court can issue
writ against private body or person, but only for enforcement of public
duty — Directions issued to private company.without considering that
whether private company is amenable to writ jurisdiction or not —
Impugned order set aside — Petitions restored for decision afresh by
the: Single Bench. [Phoemx Devecons Pvt Ltd. Vs. Smt. Manisha
Parihar] (DB) .1409
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Constitution — Article 226 — Review — Decision on merits for
other question — Not necessary — When other guestions stood waived
and limited prayer was made. [Sanjay Mourya @ S.K. Mourya Vs.
Union of India] . (DB)...1138
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Constitution — Article 226, Sexual Harassment of Women at
workplace (Prevention, Prohibition & Redressal) Act, 2013 (14 of
2013), Section 11, Central Civil Services (Classification, Control and
Appeal) Rules, 1965, Rules 3(C) & 14(2) & Administrative Tribunals
‘Act (13 of 1985), Section 14 — Maintainability of writ petition —
Petitioner has challenged the enquiry report of Internal Complaints
Committee — Section 11 of Act 2013 makes it clear that where
respondent is an employee and Internal Commlttee proceeds to make
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enquiry into the complaint, it will be an enquiry in accordance with
provisions of Service Rules — In view of Section 14 of Act 1985, Central
Administrative Tribunal has jurisdiction to entertain — W.P. not
maintainable. [Ramesh Pal Vs. Union of India) ...890
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Constitution — Article 226 — T ransfer of investigation to CBI -
Maintainability of Writ Petition — No further communication,
representation, Public Interest Litigation, application or writ petition can
be filed or will be entertained by Court concerning investigation of PMT
VYAPAM examination scam criminal cases assigned to STF unless routed
through SIT. [Digvijay Singh Vs. State of M.P.] (DB)...1230
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Constitution — Article 226 — Transfer of investigation to CBJ —
Special Investigation Team constituted consisting of a former High
. Court Judge as Chairman and former IPS not below the rank of A.D.G.
Police and former IT professionals — SIT shall supervise the
investigation of all criminal cases concerning PMT-VYAPAM — SIT
can issue instructions to Head of STF — Any information or
representation regarding investigation entrusted to STF shall be
submitted to the Chairman SIT who after due scrutiny may take
necessary follow up action including issue of instructions of Head of
STF — All logistic support to SIT shall be provided by the State — None
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of the officials of STF who are investigating PMT VYAPAM case shall
be transferred or shall be entrusted with any other additional work —
The entire material whether it is in favour of accused or -against
prosecution be made part of charge-sheet unless the confidentiality
and privilege is claimed in respect of any confidential document— STF
shall record the statement of every petitioner who is interested in
getting their statements recorded — STF to keep close watch on print
and electronic media. [Digvijay Singh Vs. State of M.P.] (DB)...1230
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Constitution — Article 226 — Transfer — Petitioner has assailed
his transfer order as well as transfer order of respondent no. 3 who
has been transferred in his place — Held — As provided vide policy
dated 05.07.2005 and Circular of State Government dated 19.12.1994,
since petitioner has completed 6 months tenure at his present place of
posting he has rightly been transferred, however, in view of transfer
policy, observation made by Gwalior Bench and registration of criminal
case against respondent no. 3 his field posting is nothing but a colourful
exercise of power — Same can never be termed as administrative
exigencies or in public interest — Undue favour has been extended to
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him — Therefore, only transfer of respondent no. 3 from Bhopal to
Sendhwa is quashed with certain directions. [Kishore Singh Baghel Vs.
State of M.P.] ) ...908
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Constitution — Article 226 — Transfer — Review — Interim order
was passed on the statement of petitioner that he will proceed on
transfer after completion of academic session of his child — Petition
was dismissed as respondent had deferred the order till end of academic
session — Review sought on merits — Held — Having taken advantage
of interim order without demur, not open to make grievance. [Sanjay
Mourya @ S.K. Mourya Vs. Union of India] (DB)...1138
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Constitution — Article 226 & 227 — Orders of Collector &
Commissioner erroneous procedurally — High Court to see
advancement of Justice and not to pick any error of Iaw through
academic angle. [Omprakash Meena Vs. State of M.P.] (DB)...1142
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Constitution — Article 227 — Caste Certificate — Father of the
petitioner migrated from Rajasthan — Petitioner belongs to “Dhanuk”
caste which is declared as S.C. in Rajasthan as well as in Madhya
Pradesh — Petitioner born in Madhya Pradesh and completed her -
studies in Madhya Pradesh — Petitioner had not migrated from
Rajasthan — Caste certificate was rightly issued as notification
pertaining to migration would not apply to petitioner — Order of High
Level Committee set aside — Petition allowed. [Vandna Dhakad Vs.
State of M P.] - (DB)...898
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Constitution — Article 227 — Power under Article 227 can be
exercised where the order suffers from flagrant abuse of fundamental
principles of law and justice — This Court can not act as an appellate
Court and reappreciate the evidence — Petition is dismissed. [Geeta
Dubey (Smt.) Vs. Saroj Suhane] T ..L.872
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Constitution — Article 227 — Scope of interference limited — No
patent illegality nor any jurisdictional error in order of Board of
Revenue — Petition dismissed. [Sushila Ra_]e Holkar (Sushrl) Vs. State
of M.P.] ' ..1475
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Constitution — Article 300-A — Municipal Corporation Act, M.P. (23
of 1956), Sections 305 & 306 and Bhumi Vikas Niyam, M.P. 2012, Rule 61 —
Power to regulate line of buildings—Demolition of buildings witkout initiating
acquisition proceedings and without payment of compensation — Petitioners
rotready and willing to surrender their lands in favour of Corporation therefore,
reliance placed by respondents on Rule 61 of Rules 2012 is misplaced —
Corporation cannot be permitted to take possession of properties of petitioner
unilaterally — Power of Eminent Domain can be exercised only after payment
of compensation—Corporation cannot be permitted to take possession without
acquiring the property and payment of compensation— Petition allowed. [Prem
Narayan Patidar Vs. Municipal Corporation, Bhopal] 1223
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Cooperative Societies Act, M.P. 1960 (17 of 1961), Sections 49
(7-AA), 53 & 57 — Completion of term of Board of Directors — The
term of office of outgoing Board of Directors was expired on 27.05.2014
—Election to install newly elected Board was not conducted within the
specified time and the same was extended beyond 27.05.2014 by virtue
of notification dated 07.07.2012 and 24.01.2013 issued by the
competent authority u/s 49(7-AA) — Held — The provision contained
under section 49(7-AA) was deleted by amending Act of 2013 — The
State Government could not have exercised any power with reference
to the said provision after 05.02.2013 — Therefore, notifications will
have no application. [Ankur Trivedi Vs. State of M.P.] (DB)...1204
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Cooperative Societies Act, M.E 1960 (17 of 1961), Section 53 -
Registrar, Co-operatives can exercise the powers conferred u/s 53 of the
Act 0f1960 as amended, for supersession of the existing Board of Directors
in accordance with law by giving opportunity to all concerned — Existing
Board should be superseded by replacing other person(s) and State Co-
operative Election Authority shall forthwith commence the prbcess,of
conducting the election for installation of new Board of Directors within
two'weeks. [Ankur Trivedi Vs. State of MLP,] (DB)...1204 -
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Court Fees Act (7 of 1870), Section 7(iv)(c) — Fixed Court fee —
Declaration — Non-executant seeking declaration of sale deed as null
& void and same is not binding on him, he is only required to pay the
fixed court fee — If executant to the sale deed seeks cancellation of
sale deed, he is required to pay advalorem court fee. [Baijnath Singh
Vs. Jagdish] ...1012
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Criminal Procedure Code, 1973 (2 of 1974), Section 32 — Dying
Declaration — Certificate by Doctor — Doctor who had certified that
victim is in fit state of mind to give statement not examined — In view
of the statement of the Executive Magistrate that he got the certificate
of the duty doctor, then non-examination of duty doctor is not fatal.
[Ashok Prajapati Vs. State of M.P.] (DB)...1352
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.Criminal Procedure Code, 1973 (2 of 1974), Sections 41 & 41B
— Crime No. 18/2013 — Formal arrest made on 06/11/2014 — Crime No.
17/2013 — Formal arrest not made — Held — Investigating agency can
take a different stand on the basis of material collected, in two crimes
on the factum of need to arrest the suspect. [Sudhir Sharma Vs. State
of M.P.] (DB)...1600 °
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Pension - Can charge be created — Maintenance order in favour of
legitimate children born out of divorced wife — No — The pension become
the estate or property of pensioner which could be inherited by her
heirs and not by differently related. [Mamta Sharma (Smt.) Vs. State
of ML.P.] ' . ...1441
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Criminal Procedure Code, 1973 (2 of 1974), Sectmn 161 — See
— Evidence Act, 1872, Section 3 [Chaitu Singh Gond Vs. State of M. P]

' (DB)-..1343
s ;rfB—ar Uledl, 1973 (1974 ®T 2), anr 161 — @@ — wrey
e, 1872, arer 3 (A g s A 7y, wwa) (DB)...1343

Criminal Procedure Code, 1973 (2 of 1974), Section 161 — Spot
Map — Spot map comes in the category of statement under Section 161
of Cr.P.C. - Such cannet be proved as a substantive piece of evidence
— This document should be considered for the purpose of contradiction
and omission. [Ashok Prajapati Vs. State of ML.P.] _ (DB)...1352 -
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(@rt® goafa fa. 7y, <o) : . (DB).. 1352

Criminal Procedure Code, 1973 (2 of 1 974), Section 204 —
Issuance of Process — Quashment — QOrder issning process can be
quashed, firstly, where absolutely no case is made out from the
complaint or statement of complainant — Secondly, where the
allegations in complaint are patently absurd and inherently improbable,
thirdly, the discretion exercised by Magistrate in issuing process is
capricious and arbitrary having based either on no evidence or on
materials which are wholly irrelevant or inadmissible. [Madhusudan
Tiwari Vs. Shyam Sunder] ..1379
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Criminal Procedure Code, 1973 (2 of 1974), Section 204 —
Issuance of Process — Sufficient ground — Sufficient ground means
prima facie case is made out against person accused and does not mean
sufficient ground for purpose of conviction — Magistrate can take into
consideration inherent improbabilities appearing on the face of the
complaint or in the evidence led by the complainant ir support of
allegations — However, there is a thin line of demarcation between
probability of conviction and establishment of prima facie case against
accused. [Madhusudan Tiwari Vs. Shyam Sunder] ...1379

TS JIHIT Giedl, 1973 (1974 BT 2), ST 204 — gHdT o f&ar
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(e faEr fa. @wm g=v) . ...1379

Criminal Procedure Code, 1973 (2 of 1974), Section 222 — See
—Penal Code, 1860, Sections 459, 323, 324, 326 & 325 [Suresh Kumar
Soni Vs. State of M.P.] ...1531

gue giHar Giear, 1973 (1974 ¥T 2) 9RT 222 — 3@ — 08 Hiedr
1860, STIVTY 459, 323, 324, 326 ¥ 325 (T AR A+A f3. 7w, wrw4) ...1531

Criminal Procedure Code, 1973 (2 of 1974), Section 228 —
Framing of charges— Held that, at the time of framing of charge the
material and quality of evidence cannot be gone into — All that has to

be looked into is whether there was existence of prima facie case.
[Raghuveer Vs, State of M.P.] «.1573
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Criminal Procedure Code, 1973 (2 of 1974), Section 228 — See —
Penal Code, 1860, Section 302 [Sunita Bai Vs. State of M.P.]  ...1083
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giear, 1860, arer 302 (GHar 419 f4 A4, T=A) ...1083

Criminal Procedure Code, 1973 (2 of 1974), Section 302 —
Permission to conduct prosecution — There is no provision for bringing
on record the legal representative of a party in a criminal proceeding
but as the penal offence is committed by a person unless from the
nature of it is personal to the complainant is an offence against the
society and has to be prosecuted — Section 302 authorizes the
Magistrate to permit any person to conduct the prosecution on behalf
of the complainant. [Virendra Narayan Mishra Vs. Ashok] ...1586
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AR feam fa. ) ‘ { ...1586

Criminal Procedure Code, 1973 (2 of 1974), Section 313 —
Accused Statement — If circumstances appearing against the accused
of a particular nature or otherwise, were not put to the appellant in his
statement under Section 313, then they must be completely excluded
from consideration, because accused did not have any chance to explain

them. [Ashok Prajapati Vs. State of M.P.] (DB)...1352
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— afy affgem @ fawg woc & W@ fodl e w@wsy a1 s
aRRtefal &t srfiarefl @ g~ 313 @ Jafa su@ s ¥ ¢ guT T
a9 v faarer @ ol wu @ smafda fear e ot «atfs, aftgea
Ft IT W FIA F B AGWY &) AT emy (rens uemfa fa. W
) (DB) 1352

Criminal Procedure Code, 1 973 (2 of 1974), Section 319 —
Summoning of additional accused — Addition of additional accused is
warranted only when there'is reasonable prospeet of case ending in
his conviction — Order cannot be passed because first informant or
one of witnesses seeks to implicate other persons. [Virendra Singh

Vs. State of M.P.] ...1073
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Criminal Procedure Code, 1973 (2 of 1974), Section 319 —
Summoning of Additional Accused - During investigation it was found
that respondent no. 2 was not present on spot and was present in ATM
booth — CD produced by IO also proves the presence of respondent
no. 2 in ATM booth — Nothing in evidence of PW-1 that absence of
respondent no. 2 on the spot was delii)erately shown by IO — Application
 rightly rejected. [Virendra Singh Vs. State of ML.P.] C..1073

VS WA WIS, 1973 (1974 P 2), 91T 319 — IFRTT Sfryaa
VAT [H91 S~ ST & =R 4% uEn Ty 6 weefl e 2 veera
W IoRera el o AR T 9y ¥ SufRud-or ~ v s g
g Bt 7 L+ yeff wie 2 @ gl qu ¥ suRufy Wt Wi
TS — AW 1 B ™ T go € P gl w9 2 B TR W
SIURATY BT AT ARG T SFEmT T AT — ardeT SR Wy
W wreR e T (@R Rig B qn. ) : ...1073

Criminal Procedure Code, 1973 (2 of 1974), Section 340 — False
evidence - Enquiry — Before preferring complaint, neither enquiry was
made by ASJ nor any opportunity of hearing was given — Further also,
facts mentioned in FIR, in 161 statement and in Court evidence are

same — No case could be made out — Petition allowed — Proceedings
quashed. [Shyam Kumar Vs. State of M.P.] ...1099
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Criminal Procedure Code, 1973 (2 of 1974), Sections 340 &
344 — Distinction — Section 344 applies to judicial proceedings only .

whereas section 340 applies to proceedings other than judicial
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proceedings also. [Shyam Kumar Vs. State of ML.P.] -..1099

TS AT giear, 1973 (1974 &7 2), gIIV 340 T 344 — f397 —
HIRT 344 Bad W& SRAAE a0 wafes anr 340 =i
srdfardl &1 # arg sl 21 (T AR fal ww. o) ...1099

Criminal Procedure Code, 1973 (2 of 1974), Sections 341 &
482 — Alternative remedy — Section 482 confers separate and
independent power —Powers u/s 482 cannot be cribbed or hedged in by
provisions of section 341(2) — Petition u/s 482 Cr.P.C. maintainable.
[Shyam Kumar Vs. State of M.P.] ..1099

gUS TIHAT wiear, 1973 (1974 BT 2) GITQ 3417 T 482 — FHle9ew
FTFIY — OIRT 482 Y6 G4 XA AR HaT ST & — ©RT 482 B Fada
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T 99 fourn w1 wew € - SHE. ) ORr 482 B Fww Al
wreefly €1 (T AR {4 . o) ...1099

Criminal Procedure Code, 1973 (2 of 1974), Section 439 —
Conditions — Grant or non-grant of bail — Court not to decline grant of
bail, unless exceptional circumstances, like offence punishable with death

.or imprisonment for life. [Sudhir Sharma Vs. State of M.P.] (DB)...1600
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Criminal Procedure Code, 1973 (2 of 1974), Section 439, Penal
Code (45 of 1860), Sections 420, 467, 468, 471 & 120-B, Information
Technology Act (21 of 2000), Sections 65 & 66 and Recognised
Examinations Act, M.P. (10 of 1937) (also referred to as ‘Manyataprapt
Pariksha Adhiniyam, M.P, 1937°), Sections 3-D(1), 2 & 4 —-Applicant,
a racketeer — Helped candidates passed Constable Recruitment
Examination 2012 — Memorandum statement of co-accused —
Seriousness of offence — Term of sentence — Charge-sheet filed on
15" October, 2014 —Further investigation still going on — Supplementary
charge-sheet to be filed in 1* Week of J anuary, 2015 — Potential to
influence investigation of the crime — Held — Applicant cannot be
released on bail until filing of supplementary charge-sheet — Petition
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dismissed. [Sudhir Sharma Vs. State of M.P.] (DB)...1600

TVE FIHAT Wl 1973 (1974 BT 2), VT 439, TvE GiFaT (1860 BT
45), EITTY 420, 467, 468, 471 T 120—5} GEwA FERArFEY AfAfraw (2000
BT 21), IV 65 7 66 ¥a HI=Idigrar goam affray ( 1937 &1 10}
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Cnmmal Procedure Céde, 1973 (2 of 1974), Section 439, Penal
Code (45 of 1860), Sections 420, 467, 468, 471 & 120-B, Information
Technology Act, 2000 (21 of 2000), Sections 65 & 66 and Recognised
Examinations Act, M.P. (10 of 1937) (also referred to as ‘Manyataprapt
Pariksha Adhiniyam, M.P. 1937°), Sections 3-D(1), 2 & 4— Bail— VYAPAM
examination scam— Applicant, a racketeer—Serious offence punishable
with life imprisonment — Charge-sheet not filed — Applicant resourceful
person—Shortly statement u/s 164 of Cr.P.C. of co-accused to be recorded
~Held — Looking to complexity of investigation, multiple players involved
—Applicant cannot be released on bail until filing of charge-sheet— Petition
dismissed. [Sudhir Sharma Vs. State of MLP.] (DB)...1600
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_ Criminal Procedure Code, 1973 (2 of 1974), Sections 439 &
167 — Formal arrest of accused — Filing of charge-sheet — Bail — Held
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— For the purpose of Section 167 of Cr.P.C., the statutory period for
filing of charge-sheet would commence from the date of formal arrest.
[Sudhir Sharma Vs. State of M.P.] (DB)...1600
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st AR ¥t R @ e ehf | (g it R, 5y w=a) (DB)... 1600

Criminal Procedure Code, 1973 (2 of 1974), Sections 451 &

457 & Pre-Conception and Pre-Natal Diagnostic Techniques

(Prohibition of Sex Selection) Act, (57 of 1994), Section 30 —
Application of ad-interim custody of Sonography machine, seized under
Act 1994 — Held — On undertaking that machine would not be used in
violation of provisions and rules of Act, 1994 — On supurdnama of Rs.
5,00,000/- and prior intimation to Collectox/appropriate authority —
Machine may be handed over. [Charal Singh (Dr.) Vs. Dr. Sanjay
Goyal] u ) +:.1397
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Terer) __ ..1597

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Penal
Code (45 of 1860), Sections 420, 406, 409, 467 & 468 — Quashing of ELR.
—In enquiry it was found that Gram Panchayat fraudulently registered
attendance of four dead persons in muster roll—Applicant was posted as
Sub-Engineer — Only allegation against him is that he issued completion
certificate — Duties of the applicant are in regard to technical advise and
supervision of work and not to verify the muster roll —No allegation that
any money was entrusted to applicant which he has misappropriated or
has committed any forgery —F.LR. liable to be quashed qua the applicant.
[Aditya Singh Sengar Vs, State of ML.P.] ¥l

| TUS FfFAr WIEGI, 1973 (1974 BT 2), I 482 U §vS wlear (1860



54 " INDEX

PT 45). EIVTY 420, 406, 409, 467 T 468 — FoT YT RIS % Ffrafsa
Wm—ﬁaﬁ'www%umﬁm#mqaaﬁﬁm'aﬁ
TRy wuyeqds frrfi—ush F <o o — amdww Sy-afriar @ w7 %
TSR] o — 3% freg Bad uw afrwem @ 5 w0 gofar g @
fooar — smdew o1 I aElET wef W e @ waan § weka
e A 7 % Frh-—ush @ wemm @ — o1 afwem w6 5 ades ot
Hig A Wil vy off forer sed gfffatsw e a1 ®I wexaw
FIRT B ~ amAes & G979 T gem gaw R afmefed 2w
q | (anfacy Rig 9 R 7y, wew) S |

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See
— Excise Act, M.P, 1915, Section 34(2) [Rajveer Singh Vs. State of

M.P] A ...1589
TS HiHAT GI3TT, 1973 (1974 BT 2), €T 482 — & — THIT—Y b
AR, 9.9, 1915, 19 34(2) (R Rig B 7.4, U5Y) ...1589

Criminal Trial - Denial of opportunity — Counsel of his choice
— Accused filed an application for deferring the cross-examination on
the ground that cross-examination shall be done by senior Advocate -
Counsel already engaged by accused refused to cross-examine the
witnesses — Nothing on record that counsel engaged by Court was not
competent to cross-examine the witnesses. [Santosh Kumar Singh Vs.
State of ML.P.] (SC)...807
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& fod wew | (Walw g9v Rig A W TvYg) (SC)...807

Criminal Trial — Prosecution Documents — Prosecution
document, if it is in favour of the accused, then it can be read in his
favour without its actnal proof. [Ashok Prajapati Vs. State of M..P.]

' (DB)...1352
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Education — Admission — NRI Quota — Certificate from Indian
Embassy — Petitioner was denied admission under NRI quota as she had
failed to produce certificate issued by Indian Embassy — Father of petitioner
is residing in India but working in Merchant Navy — Definition of NRI as
given in Income Tax Act cannot be imported as when the intention of Rule
making body is not to include a case like petitioner, who’s father is
permanently residing in India, but is treated to be NRI for Income Tax
Act, as he is offshore for the period of more than 182 days — Petition
dismissed. [Niharika Singh Vs. State of M.P.] (DB)...*13
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(FreRer fig f4. 7.9, w=y). i (DB)...*13

Education Service (Colleginte Branch) Recruitment Rules, .
M.E, 1990, Rule 8(1)(a) — Vires of — Fixation of cut-off date — Hardship
— Even if employee or petitioner looses his chance narrowly it would
not render rule invalid ~ Action can be struck down only if it is found
arbitrary — Petition dismissed. [Santosh Choubey (Dr.) (Ms.) Vs. State
of M.P.] . (DB)...1199
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Education Service (Collegiate Branch) Recruitment Rules, M.P,
1990 — Schedule IIT & IV — Academic Grade Pay - There is no
inconsistency in Regulations framed by UGC and Rules framed by State
Govt. — Those who are promoted as Professors, become a full fledged
Professor in State Service in Higher Education Department — Revised
pay band is granted by UGC solely on the basis of post and not on the
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basis of pre-revised pay scale — Order reducing AGP to petitioners is bad
and quashed. [Ramlala Shukla (Dr.) Vs. State of MLP.] ...1415
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Electricity Act (36 of 2003), Section 135 — See — Constitution —
Article 226 [Patidar Stone Crusher (M/s.) Vs. M.P. Vidyut Vitaran
Company Ltd.] . ...*18

Rga sy (2003 @7 36), arer 135 — 3T — GharT - AT
226 (MERR =i »IR (1) 1 e fl. faga faxor wo 1) ...*18

Electricity Act (36 of 2003), Section 135 — Theft of electricity —
Petition for restoration of electricity connection — Amount not deposited
as.per final assessment order — Disconnection of electricity supply —-
Held - If Petitioner deposits requisite sum in terms of third proviso to
Section 135(1A) of the Act, electricity supply be restored — Writ Petition
dismissed. [Patidar Stone Crusher (M/s.) Vs. M.P. Vidyut Vitaran
Company Ltd.] . *18
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(e w9 #w @) fa. vad), fee faerer woh fa) .. *18

Evidence Act (1 0f 1872), Section 3 — Evidence of prosecution —
Major portion deficient — Some accused persons acquitted — Residue
sufficient — Held — Duty of Court to separate grain from the chaff and
open to Court to convict an accused on basis of residue portion. [Uma
Shankar Gautam Vs. State of MLP.] - (SC)...1403
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Evidence Act (I of 1872), Section 3 — Witness — Criminal
Procedure Code, 1973 (2 of 1974), Section 161 — Non-recording of
statement by police — Prosecutrix who is aged about 5 to 6 years was
examined for the first time in Court — 1.O. has given an explanation
that her statement could not be recorded as she was giving answers
only by nodding her head — Entire prosecution case is based on the
statement of her mother and Grand mother —Under such circuamstances
it cannot be said that as the appellant could not effectively cross
examine the prosecutrix and thus has suffered prejudice. [Chaitu Singh
Gond Vs. State of M.P.] . ~ (DB)...1343

wrEy AR (1872 T 1), 9T 3 — Wrefl — Tvs ghHar wiea,
1973 (1974 #7 2), €T 161 — QIR g7 T Fifffefeaa 7 [&3r &rr —
sftrateh Rrad) o o 5 ¥ 6 a9 @ ¥ BT Ugdl IR NI F
qfiEer fraT AT — siAd At 3 e far fF ag IR Sad
fx feamex © <@ off s wwer wue afafafaa &Y fear W war —
WY aIftrale WH., SUE AT U@ A6 @ HUA W ARG — I
RRefat @ swie oz 7 e o wow fo shanfl afrrel o
gl Bu ¥ ARTHET 98 #% a@sT AX sue wirse wAae we ey
(@g fe wis fa. #u. I=A) (DB)...1343

Evidence Act (1 of 1872), Section 3 — Witnesses —In criminal cases,
witnesses can be placed in three categories i.e., firstly wholly reliable,
secondly wholly unreliable and thirdly who nicither wholly reliable nor whelly
unreliable — For a witness of third category, his statement cannot be
accepted until and unless there is corroborative evidence to support the
statement. [Surendra Kumar Vs. State of M.P.] CLa1541

arey SIfErfrad (1872 @7 1), GRT 3 — WA — VST wHel F
wreior Bt i SRy & v o wear @ sufa v yefa: faewda,
T qofa: sfyemeda ok i ot 7 @ qefa: Reawa 2 @i g &
gofa: afaseia — el Aol 3 wiEh 3, 99 $99 B T 9@ WER
TEY frar w1 wear wiN 96 (% s ® wuefa ¥ qierRe weg T 8
@¥= £IR fa. 7.9, Uwy) ...1541

Evidence Act (1 of 1872), Section 8 — Conduct— Conduct of the
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appéllant that if he did not demand and receive the money, why he fled
away from the spot ? — This unnatural conduct is also relevant and
admissible as evidence against the appellant. [Laxmikant Vs. State of
M.P.] (DB)...1034

I T (1872 T 1), &1er 8 — Irawer — sfaneff o1 @Ay
ﬁiuﬁwﬁmaﬁﬂwqﬁmﬁrqﬁaﬁmaﬁwﬁ?ﬂ
W?—Wmﬁmwrﬁmaﬁﬁﬁmmma}mﬁ'gﬁw
@ IRY ¥ (@@hera A wu. ) : (DB)...1034

Evidence Act (1 of 1872), Section 9 — Identification of article —
No other ornament was mixed at the time of Test Identification of
seized ornaments — Person conducting Identification not examined —
Independent witnesses of seizure not supported prosecution case —
Seizure and identification of ornaments not proved.-[Gope Singh @
Gope Vs. State of M.P.] . -..1521

TIET AT (1872 WT 1), HIT 9 — T &1 98917 ~ wigar
IO B AN BUQ W WY A AN e AT war or —
TSI WS GARNT o3 el @fr o1 weer 98 fear T - o @
wﬁamﬁnﬁﬁmﬁrﬁmwmm&haﬁﬁm—maﬁaﬁw
T4 "EArT wiiad el (T Riv 99 MY A wa. o) ...1521

Evidence Act (1 of 1872), Section 9 — Test Kdentification Parade
—Person conducting test identification parade not examined -~ In memo
it is mentioned that 54 persons were mixed, however, no description is
given in memo about those 54 persons —An explanation was required
from the person who conducted T.L.P. that whether stature of persons
mixed in the line of identification was similar to the appellants or not —
Age group of accused persons was different and therefore, it was to be
shown that persons who were mixed with appellants had similarity in
their faces and appearance — Appellants were arrested on 23-6-1989
and T.L.P. was held on 5-8-1989 — No reason shown by T.1. as to why
the T.L.P. was not arranged within the reasonable time — T.LP. inspires
no confidence. [Gope Singh @ Gope Vs. State of M.P.] ...1521

I ST (1872 BT 1), GIVT 9 — UEGIT 9¥E — UgAr W
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% 54 caftaral = B fear Tar o g 9 54 wfral @ 4R ¥ s

#‘aﬂgﬁmﬂﬁﬁmw—wwﬁﬁﬁmmmmﬁmﬁ_



.

INDEX 59

T WS Waifdaa Y off fe = wwam @) df|m ¥ et @ afeaa)
&1 ®g Afrarefiror & ware o semr 78 — aifyea =fmay «1 sy 5+
forr o v gufaR @' o= ofed or f e afeaat 1 ardianeffao
@ T e 7T o SNe As™ 9 <weu 7 warrr oft — arfrereffer
P! 23—06—1989 ®I fivgar fear Tar Fiv g9 RS 05—-08—1989 FHt B
T — drand. g7 SiY wer i quar 9 Ty £ vt vy gfaga
¥ & Haw Tt ) g a8 oft — grme WS fazery 9w T8 el |
(4. Rie v% M7 fa. %o =) - ..1521

Evidence Act (1 0f 1872), Section 21 — Extra judicial confession
— Confession by dccused to a stranger — Held — It is a weak piece of -
evidence and it cannot be relied without further corroboration. [Gajraj
Singh Vs. State of M.P.] ' (DB)...1507

T FEfTIT (1872 wT 1), arer 21 — “leav wedgly —

. afigem g wuRfaa @afya ot 9= fiwfo.— sfifeiRa - av s -

FHwlx 3w ¢ v faw sfaRew sfgfe @ favaw 9 fear w1 woan)
(R fHE 4. 9.9, ) : (DB)...1507

Evidence Act (1 of 1872), Section 32 — Dying Declaration —
Conviction can be safely placed on dying declaration provided the said
dying declaration is free from vice of infirmities —= If the dying
declaration is recorded under suspicious circumstances, then it cannot
be acted upon without corroborative evidence. [Ashok Prajapati Vs.
State of ML.P.] (DB)...1352

Grr ATy (1872 ®7 1), 9T 32 — oY@l ol® BT — TADIAD
FUd X YWREE w1 /@ <Avfig fFar w1 wedr @ W 99 W4 S
I HIAs T S & AV | 43d € — 4} [yaifas v dasrus
TRftefaat 4 affafaa fFar o ? a9 faon gfcore w159 @ 9.
FrRAqrel 98 T 1w | (@rie gywwfy fa. Wy, wsa) (DB)...1352

Evidence Act (1 of 1872), Section 32 — Dying declaration —
Nature — Not recorded in question and answer form — Members of
deceased’s in-laws present — Possibility of influencing her — Not
voluntary declaration. [Srikant Vs. State of M.P.] (8C)...1385

WISy SIRAH (1872 T 1) &RT 32 — JGBlleid FHT — THT —
TR ree § sffalaa W — gfoer @ ae ¢ e Sufem — oW
maIfad & 9 gHreaar — wWfed wuw 8 | (e f4 2y, ww)
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Evidence Act (1 of 1872), Section 32 — Dying declaration —
Recording by Medical Officer — Magistrate not available — Deceased
suffered 98% burn injuries — Physical and mental condition —Held -

Dying declaration cannot be relied upon without independent
corroboration. [Gajraj Singh Vs. State of M.P.] (DB)...1507

GTIeT ATEfaT (1872 &7 1), HI¥T 32 — Jegaifols w7 — fafeear
WWWWW—MEWHB‘T—W# 98 %
S B afrr we 9 - ariRe Al aFRie aaer — afiREiRT —
IgFIfas Fod W fr waa afgfe @ Rwam @ fvar o wear!
(reret fE fa. 7.y, wew) ~ (DB)...1507

Evidence Act (1 of 1872), Section 32 — Dying declaration -
Reliability — Two dying declarations — Contrary to each other — Not
reliable. [Srikant Vs, State of M.P.] (8C).:.1385

TR SR (1872 BT 1), ST 32 — GG HHIE TorT — Freaaiaar
— & [qHAF $2 — & TR 3 Rada — Freaarr w2 | (sfrara fa.
1Y, IYy) (8C)...1385

Evidence Act (I of 1872), Section 32 and Penal Code (45 of
1860) , Section 302 — Dying Declaration — No one was present in the
house at the time of incident — Dying declaration was made by injured
to two witnesses who reached on the spot immediately that she
sustained burn injuries by chulha — No motive for appellant to kill his
wife — No mention in M.L.C. that whether smell of kerosene oil was
found on the body or not — Mother and maternal uncle of the deceased
were present when the second dying declaration was recorded by
Executive Magistrate—~Second dying declaration appears to have been
given under the influence of mother and maternal uncle — Deceased
died within 2 months of marriage and there was no demand of dowry —
Second dying declaration not trustworthy — Appellant acquitted. [Ashok
Prajapati Vs. State of MLP. (DB)...1352

T HIAfrT (1872 BT 1) =T 32 T Tve whear (1860 @71 45)
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g e g fade gagefas suw aftfafea 52 o a@ qfae @
T Atk W SuRem o — fydw qEEfas so-af v apm B R A
fear s wefia wtar @ — faer @Y o fagre @ 2 7w @ d@hr g9 R
TRW # Pig @a T2 €N — gy qggefae = favewia =@ —
Fdrareff qtwya | (aremts wonufa f4. 9.9, o) (DB)...1352

Evidence Act (1 of 1872), Section 45 and Negotiable Instruments
Act (26 of 1881}, Section 138 — Handwriting expert —Applicant alleged
that although the cheque bears his signature however entries were
made subsequently by complainant — Matter can be referred to

handwriting expert to ascertain the age of entries — Application allowed.
[Rajendra Mundra Vs. Kailash Jain] ..1594

Ty T (1872 ®T 1), ST 45 0T WETR fraad Iy
(1881 &7 26), a7 138 — EWiol@ -[A¥ioy — qd<Ed o1 Ay € &
Tl 3% X 9SS swEr & feg ufafew vraad! su @ Remasal
TR 91 7Y oft — yhafeat 3 ang gHhifae v @ @ wwen e
fagtom #t Fifife fowr s woar @ — adgw AoR| Resw qaw f
DT ) ...1594

Evidence Act (1 of 1872), Section 113-A — See — Penal Code,
1860, Sectwns 306 and 4984 [Arjun Singh Vs. State of M. P.] ...1041 .

. TIeT HTETT (1872 BT 1), ST 113 ¥ — 3@ — gvg @lRaw, ‘1860,
gIRTY 306 T 4987, (F5fw Ryw fa. w.y. wea) ...1041

Evidence Act (1 bf 1872), Sectién 113-B — Presumption to dowry
death — Ingredients to be established — (i) Accused had committed the
dowry death of a woman; (ii) The woman was subjected fo cruelty or
harassment by her husband or his relatives; (iii) Such cruelty or’
harassment was for or in connection with any demand of dowry and

(iv) The woman was subjected to cruelty or harassment soon before
her death. [Srikant Vs. State of M.P.] " (8C)...1385

| ureT AT (1872 BT 1), T 1137 — e?agqa?t—rqm?w
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62 INDEX

Evidence Act (1 of 1872), Section 113-B — Soon before her death

— Deceased harassed 5-6 months prior to the death — Justifies the
harassment for or in connection with dowry. {Srikant Vs. State of M.P.]
(8C)...1385

"R SFIRE (1872 FT 1) ST 113 — GOH? Fog B ged v —
Afsr B 7Y & 56 Ww qf SediRd b war — wdw @ R ar owd waw
# veftgT vt Rig & 21 Gheia A 7w W) , (80)...1385

Evidence Act (1 of 1872), Section 114A arid Penal Code (45 of
1860), Section 376 —_Presuinption operates even in absence of injuries
or absence of raising alarm or delay in FIR — Statement of prosecutrix

—Inherent infirmities — Doubtful - Same may not be acted upon. [Munna
Vs. State of M.P.] (8C)...1123

ITET ATEIFTaT (1872 BT 1), €IRT 114V UF 598 WIRGT (1860 BT 45),
7% 376 — Atel B AqARARY a1 woenn WA @ amA A AT worA AT
Raid ¥ fada | M Sguronm yadia we<ht 2 — st o1 so —
sfafffeq s — WIerwg —~ v@a W) srfad 98 B o7 god) | (q=
fa. 7.9, uwy) (SC)...1123

. Excise Act, M.P. (2 of 1915), Section 34(2) and Criminal
Procedure Code, 1973 (2 of 1974), Section 482 — Quashing of F.LR. —
Tvwo accused persons were found transporting country-made liquor
without valid license — One of the accused made confessional statement
that the said liquor was purchased from the shop of applicant — Held —
Applicant is not named in FIR — He was not present on the spot —
Confessional statement is not admissible — No other evidence against
the applicant — FIR and investigation quashed. [Rajveer Singh Vs. State-
of ML.P] ...1589

: SUIT-YeF Iy, 9.4 (1915 BT 2) ONT 34(2) ¥T TUS AIFUT
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Family Courts Act (66 of 1984), Section 7(1)(g) — See —
Guardians and Wards Act, 1890, Section 25 [Deedar Singh Dhillan
Vs. Preetpal Singh Chadda] _ ...1368

FE ~RTAT FEG9T (1984 BT 66) . e 7)) — @& —
st v mfoarey aferfaas, 1890, sm’rzs('q"mw g feeas fa. daura -
e agen . ..1368

. Guardians and Wards Act (8 of 1890), Section 25 and Family
Courts Act (66 of 1984), Section 7(1)(g) — Jurisdiction — After the
constitution of Family Court, District Court, Bhopal has noe jurisdiction
to entertain application u/s 25 of Act, 1890 seeking custody of child —
Only Family Court has jurisdiction to entertain the said application —
District Court directed to return the application for its presentation
before Family Court, Bhopal [Deedar Singh Dhillan Vs. Preetpal Singh -
Chadda] , . ..1368

wvae Il glrarey JffraT (1890 w1 8), ST 25 Y4 BN
Ty eI (1984 BT 66) , IIT 7(1)(6f}) — IfrHIRGT — |TH
w$m$vﬁmﬁﬂrwﬁmaﬁarﬁmwgoaﬁw
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Waﬁaﬁaﬁmmﬁa%mﬁﬁéﬁmﬁmwumﬂﬁ
feeera fa. Waura fis age) ..1368

Guardians and Wards Act (8 of 1890), Section 25 — Custody of
child — Territorial jurisdiction — Ordinarily resides — Natural Guardian/
Father residing at Bhopal — If child is shifted temporarily to another
place.even on the basis of consent of respondent, it'cannot be held
that Court at Bhopal has no jurisdiction — Such a question is required
to be decided only after recording of evidence. [Deedar Singh Dhillan
Vs. Preetpal Singh Chadda] - ...1368

wYags JIv giourey AT (1890 T 8), GT 25 — FrAFE F
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fewam fa. Wawra Rz 9ga) . ...1368

Hindu Marriage Act (25 of 1955), Section 13(b) — Divorce —
Irretrievable break down — Petition for divorce filed by appellant on
the ground of cruelty dismissed by Trial Court—In appeal, the wife did
not appear inspite of publication of notice in news paper — Husband
and wife residing separately for the last 18 years — In such
circumstances, it shows that the marriage between the parties is
irretrievably broken down — Appellant entitled to get a decree of
divorce. [Kamal Singh Sisodia Vs. Smt. Rama Sisodia] (DB)...*8

. % 391 ST (1955 @7 25), anT 13(d) — fae Rvy —
agerd fAwear — srfrar=ff g1 faae—faed ?Q omor @ AR W
T -H 1¥ Tfaer fEmer <rarey gRT el 3 0 - anfie .
wraRAA F Aifew weia 54 o @ 99oE oo vufted €Y g —
gfe—uE s 18 aul ¥ aer—arerT famg #) @ € — I3 sRReREr
¥ 7z <fifa gtar @ % waeR @ wer faare aged $u A fAwa gar 2
—~ gffarefl foaw =gz o) 68 w9 &9 &7 TeER] (P9 e
Rratfear @, i o Reatfean) (DB)...*8

Hindu Marriage Act (25 of 1955), Section 24 — Interim alimony
and litigation expenses — Petition u/s 9 of the Act has been filed by the
respondent —Petitioner by filing the counter claim has prayed to declare
the alleged marriage as ab initio void on account of impotency of the
respondent — She also filed the impugned application u/s 24 of the Act —
Held — Provision of Section 24 of the Act does not exclude the spouse to
get the interim alimony on account of filing of counter claim to declare the
marriage as ab initio void. [Beena Dehariya Vs. Vimal Dehariya]...1175
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Hindu Marriage Act (25 of 1955), Section 24 — Since petifionei'
did not possess any-source of income and residing separately she is
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entitled to get Rs. 3,000/- per month as interim alimony, Rs. 5,000/- as
expense of litigation and Rs. 200/- as travelling expense for every date
of hearing — Since husband is a healthy and able bodied person, he
could not escape from his liability to pay the interim alimony. [Beena
Dehariya Vs. Vimal Dehariya] ...1175

g faare IR (1955 BT 25), €% 24 — 4f% Gl © UE A4
o $IF witd 7 2 wd (e Fawra @ 98 6. 3,000 /— Wi SR
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AT @ 9 P AR & — ffe I W vd wEw IR &1 wfew 8,
aaafaﬁﬁﬁafgmwdﬂ#a?mmﬁ:ﬁ'ﬁaﬁﬁﬂwm (&
Sefan fa. fra Sefn) _ 1175

Hindu Succession Act (30 of 1956), Section 8 — Terminal dues
— Legally married wife and legitimate child — Has right to succeed.
[Mamta Sharma (Smt.) Vs. State of M.P.] - ..:1441

g gl AftrfaT (1956 BT 30), ST 8 — Wdrd BIF —
faftres vy @ faarfed oo sty adw wam — o SateR &1 after
21 (wear =l (sfeefl) fa vy, =) ...1441

Hindu Succession Act (30 of 1956), Section 22 —.See —Land
Revenue Code, M.P.,, 1959, Section 164 (As amended in 1961) [Kamla
Bai Vs. Nathuram Sharma] ..883

=g GIIRreTY AT (1956%FT 30), &I°T 22 — @@ — ¥ ¥ovg
w/eaT, TH., 1959, €T 164 (1961 7 zmmm‘fﬁﬁr) (amaT g fa. R

. yra) _ | ..883

Income Tax Act (43 of 1961), Section 24 — Income — One Time
Settlement — Under O.T.S Scheme, the bank waived Rs. 88.39 lacs’
from Principal loan amount which was outstanding against assessee —
Assessing Officer treated the component of principal amount of Rs.
88.39 lacs as income of the assessee — Held — Waiver of amount of
loan being never claimed by the assessee as its expenditure, its waiver
will not amount to income of assessee. [Commissioner of Income Tax-
IT Vs. M/s. Dholgiri Industries Pvt. Ltd.] (DB)...1087

FTIHEY AT (1961 BT 43), FNT 24 — I — FHYea [99erT —
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FferdR 4 %, 86.39 A qwew UNT B wew H PR @ arg T
—aﬁrﬁafﬁa—ﬁafﬁ%ﬁmmaafa%m#‘maﬁmﬁ
mfﬁmmwamaﬁﬁmw,mmﬁamﬁafﬁfﬁﬁmﬁ
dife ¥ 78 amd ) (S afw gew Squ—II fr. 3. gtafiR sewt
ur.fa) (DB)...1087

© Income Tax Act (43 of 1961), Sections 68 & 260-A —Appeal —
Genuineness of the gift-deed - Two persons are not related to the
assessee — They are residing in two different countries — No business
relation or any other blood relation between the assessee and donors
—No witnesses are there to identify the execution of the “gift-deed” in
accordance with law — Transaction to be a “gift” is doubtful and

' genuineness of the transaction in the form of a “gift” is not established
- fI‘rz_msaction is not genuine — No substantial question of law arises
for consideration — Appeal dismissed:; [Aalok Khanna Vs, Commissioner
of Income-Tax, Bhopal] (DB)...1577

TTIDY 737 (1961 BT 43), 10 68 VT 260—7 — rdleT — @rT
fade #t greafawar — @ afw feafRd @ w9l o — 3 2} P
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" SEl T — anfra wERer | (@rens @ 3. R afe TTev—day,
HiyTel) (DB)...1577

Income Tax Act (43 of 1961), Section 254(2) - Rectification of
order —Income Tax Appellate Tribunal can always correct a mistake
while exercising its power of rectification under the Act — No substantial

question of law arises — Appeal dismissed. [Commissioner of Income
Tax-I Vs. M/s. M..P. Financial Corporation] (DB)...*5
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Income Tax Rules, 1962, Rule 46A4 (3) — Additional documents —
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Assessee’s application under rule 46A of the Income Tax Rules for production
of additional documents before Commissioner of Income Tax (Appeals) allowed
— Assessing officer was not granted opportunity to submit the report or to
verify the documents — Assessing officer busy in assessing 150 limitation
cases and in Election duty — Held — Sufficient cause shown by Assessing
officer for not verifying the documents on time — Assessing officer granted
time for verification of additional documents — Petition allowed — Matter
remitted back to Commissioner of Income Tax (Appeals) for decision afresh.
{Commissioner of Income Tax-I Vs. Essence Commodities Ltd.] (DB)...1088

argHY e, 1962, 159 467 (3) — SfaRaw swardor — AAST A
(erfier) @ wmE sfaRed TR ywga &t vy FEiRd o ATAGT AT
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faiffa fFd o g amae) sgga rfia) & wfanfya ) (@R afe 7o
2q9-1 fa. Vu=u safsds o) (DB)...1088

. Information Technology Act, 2000 (21 of ‘2000), Sections 65 &
66 — See — Criminal Procedure Code, 1973, Section 439 [Sudhir Sharma
Vs. State of M.P.] s (DB)...1600

T A SRR, 2000 (2000 BT 21), ST 65 66 — ¥ — T

3T aizar, 1973, GRT 439 (R ol fa. 74, W) (DB)...1600

Interpretation of statute — Even if any order is wrong
procedurally, but if it is leading to'a just decision than it has to be
upheld. [Omprakash Meena Vs. State of M.P.] (DB)...1142

1T @7 Faa7 - wa @ o1 Ikw afparerd $7 | T 2,
wq =g 9a Prefa @ AR @ 91 < 8 a9 S/ AT el S

ARy | (s =T fq. 7.9, 3159) (DB)...1142

Interpretation of statutes — Relationship of landlord & tenant
— Unrebutted pleadings and evidence of landlord — It is a finding of
fact — No substantial question of law arises. [Maksood Ahmad (Rui
Wale) Vs. Smt. Sharifunnisha] ...1325
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Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 12 and Narcotic Drugs and Psychotropic Substances Act (61 of
1985), Section 20 — Heinousness or seriousness — Bail to 2 Juvenile can
be rejected only on the ground that it appears reasonable grounds for
believing that the release is likely to bring him into association with any
known criminal or expose him to any moral, physical or psychological
danger or its release would defeat the ends of justice — Heinousness or
seriousness, gravity of offence is no ground to reject bail — No case is
pending 'against juvenile under NDPS Act — Applicant entitled to be
released on bail. [Pradumna Vs. State of M.P] w..*14
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Kerosene Dealers Licensing Order (M.P. ), 1979, Order 2(k) -
Hawker card holder - Hawker cards were issued and Hawker Card
Holder was supplied 200 litres of kerosene and they were to engage
themselves in distributing kerosene oil in cpen market — Aforesaid
arrangement was withdrawn and it was decided that kerosene oil will
be distributed by Public Distribution System — Petitioners have failed
to demonstrate their subsisting right in terms of Order 1979 or Essential
Commodities Act— Communication dated 09/10/2011 which was signed
by Deputy Secretary was founded on the Notification issued in the
name of Governor and published in Official Gazette— Deletion of Order
2(Kk) is in accordance with law — Petition dismissed. [Sunder Lal Sahu
Vs. State of M.P.] (DB)...1490
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Kerosene (Restriction on use and fixation of cetlmg price) Order -
1993 — Order 2(i) read with Order 7 — Parallel Marketing System” -
Other than PDS — Held - The said order does not recoguizes
distribution of Kerosene by mode of Hawker Card Holders. [Sunder
Lal Sahu Vs. State of MLP.] (DB)...1490
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Kolahal Niyantran Adhiniyam M.P., 1985 (I of] 986), Section
13 —See — Noise Pollution (Regulation and Control) Rules, 2000, Rule
5 [Rajendra Kumar Verma Vs. State of M.P.] (DB)...1284
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Krishi Upaj Mandi (Allotinent of Land and Structures) M.P.
Rules, 2009, Rule 3(7) — Allotment — Members of Association were
trading in an area which was not notified under the M.P. Krishi Upaj
Mandi Act — New market yard established for the first time — As it is
not the case of transfer of market yard therefore provision of Rule
3(7)(a) would not apply — Provision of Rule 3(7)(b) would be applied —
Question of conducting auction of plots only for the existing licencee
cannot be countenanced ~ Auction proceedings already begun —
Members of Association are free to participate — Petition dismissed.
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Land Acquisition Act (1 of 1894), Sections 4 & 6 —Acquisition of
land —Release of huge and big chunk of land out of total land — Land of
respondents not released — Held — Amounts to hostile discrimination —
Like should be treated alike. [Indore Development Authority Vs. Burhani
Grih Nirman Sahakari Sansthan Maryadit] (DB)...1145
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Land Acquisition Act (1 of 1894), Section 54 — Hearing of
objection — Collector himself deciding the objection instead of sending
the report to the Government — Held — Collector has no jurisdiction to
decide the objections —Issuance of notification under section 6 of the
Act s invalid — Land acquisition proceedings stands totally vitiated,
as Competent Authority had neither decided the objections nor were
communicated. [Indore Development Authority Vs. Burhani Grih
Nirman Sahakari Sansthan Maryadit] (DB)...1145
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Land Acquisition Act (1 of 1894), Sections 12 & 18 — Limitation
—Notice u/s 12(2) of Act was served without accompanying the copy of
award —Applicant filed application for ebtaining certified copy of award
and after receiving the same, application for reference u/s 18 was filed
within a period of six months — Held — Application for reference was
filed within six months from the date of receipt of copy of award and
also there is no proof that copy of award was sent along with notice u/s
12(2) - Reference Court committed manifest error in rejecting the
reference on the ground of limitation — Matter remitted back for
adjudication on merit. [Vidya Bai (Smt.) Vs. State of M.P.] .20
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Land Development Rules, M.P., 1984, Rule 2 — See — Municipal
Corporation Act, M.P., 1956, Sections 2, 30 & 293 [Ashlsh Kumar Vs.
State of M.P.] e ®3
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Land Development Rules M.P., 2012, Rules 2, 13 & 105 — See—
Municipal Corporation Act, M.P.,, 1956, Sections 2, 30 & 293 {Ashish
Kumar Vs. State of M.P.] : K

gy fawrg (a7 51, 2012, 397 2 13 9 105 — 3G — TRUfAF

A afafas 77, 1956, ary 2 30 7 293 (aref o fa. W W)
%3
Land Revenue Code, M.P. (20 of 1959), Section 117 — Khasra
entries — Purpose — Fiscal - Recovery of land revenue — Entries does

‘not give any right or title in the property to any person. [Madhu Janiyani
Vs. State of ML.P.] . ..1316
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Land Revenue Code, M.P. (20 of 1959), Section 164 (As amended
in 1961) & Hindu Succession Act (30 of 1956), Section 22 —Applicability
of Personal Law on agricultural land — In view of amended section 164,
Personal Law applies to agricultural land —Judgments passed on the basis

-of unamended section 164 as it was prior to 1961 have no application.
[Kamla Bai Vs. Nathuram Sharm aj ...883
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Land Revenue Code, M.P. (20 of 1959), Section 172 — Locus
Standi —.Order of diversion set aside on the ground that Iand was
diverted for the “administrative purposes” but the land is being used
for “educational purposes” — Appeal filed by respondent no. 2 who is
running educational institution — Contravention'of provision of Section
172 is penal in nature and therefore Bhoomi Swami and another person
who is responsible for contravention can be punished — Respondent
no. 2 had locus standi to challenge the order of SDO. [Sushila Raje
Holkar (Sushri) Vs. State of M.P.] ...1475
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Limitation Act (36 of 1963), Section 5 — Condonation — Objection —
Appeal barred by limitation — Delay already condoned —~ Held It cannot be
recalled afterwards —Principle—As per the dictum of Satyadhyan Ghosal’s

."1
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case by the Apex Court any order passed at earlier stage in the matter is

binding as res-judicata at any subsequent stage before the same Court.
[Krishna 'I;iwari (Smt.) Vs. Ram Kumar] 977
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Limitation Act (36 of 1963), Section 5 — See — Civil Procedure
Code, 1908, Section 96 [Indore Municipal Corporation Vs. Mansukhlal]
: . ' ...993
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gfear, 1908, grRT 96 (371T RffUE arayE 3. wwg@EaE) ...993

N Limitation Act (36 of 1963), Sections 5, 29(2) and 4 to 24 — See
-Madhyastham Adhikaran Adhiniyam, M.P., 1983, Section 19 [State
of M.P. Vs. Anshuman Shukla] (8C)...1111
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Limitation Act (36 of 1963), Article 58 — See — Civil Procedure
Code, 1908, Section 9 [Madhu Janiyani Vs. State of M.P.]  ...1316
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Long Cohabitation — If a woman resides with a particular person
for a sufficient long period, it may not be required to prove that marriage
has taken place in an appropriate manner — Appellant claiming to have
resided with Santosh Guru only for a period of 13 months — She is
required to prove that marriage took place as per Saptapadi or
Bhanwar ceremony. [Meera Bai (Smt.) Vs. Ramesh Guru] - ...1020
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Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section
7 — See ~ Arbitration and Conciliation Act, 1996, Section 11(6) [P.D.
Agrawal Infrastructure Ltd. Vs. M.P. Rural Road Development
Authority] ...1561
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Madhyastham Adhikaran Adkiniyam, M.P. (29 of 1983), Section
19 and Limitation Act (36 of 1963), Sectio:is 5, 29(2) and 4 to 24 —
Condonation of delay — Time barred revision u/s 19 of Act of 1983 —
Section 29(2) provides that sections 4 to 24 of the Limitation Act shall be
applicable to any Act which prescribes a special period of limitation, unless
they are expressly excluded by that special law — Delay can be condoned
—Appeal allowed. [State of M.P. Vs. Anshuman Shukla] (SC)...1111
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Motor Vehicles Act (59 of 1988), Section 166 — Initial injury
claim — During pendency of claim case injured died — Claim further
proceeded by legal representatives — Held — Legal representatives

entitled for compensation as the benefits of claim case becomes estate
of deceased. [Ramkali Thakur (Smt.) Vs. Pancharam] ...968
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Motor Vehicles Act (59 of 1988), Section 173 — Assessment of
compensation by Tribunal—Deceased, was working as Assistant Teacher
— Award of Rs. 48,42,440/- — 30% added towards future prospects —
Rs. 1,00,000/- awarded towards loss of consortium and Rs. 25,000/- towards
last rites & rituals —Held — Award not on higher side as per the dictum of
Apex Court in Rajesh’s case — Appeal by Insurance Co. dismissed.
[National Insurance Company Vs. Bharti Kol] - ...1018
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Motor Vehicles Act (59 of 1988), Section 173 — Compensation —
Application of multiplier — Where the age of deceased is more than
15 years there is no necessity for seeking guidance or placing reliance
on second schedule. [Bajaj Allianz Vs. Aditya) : ...983

- glev g I (1988 BT 59) GIr 173 — WloHY — TUH F}-
FIwrar — @@l qa@ @ g 15 af @ e @ aur fFdE agyd w
nﬁaﬂqwﬁmﬁﬁ?ﬁaﬁmﬂﬁl (somw afaane fa. -
FTfaca) ...983

Motor Vehlicles Act (59 of 1988), Section 173 — Campensatzon
Future prospects — Addition of 50% salary where the deceased is below
40 years and has permanent job — Addition should be 30% if the age of
deceased is between 40 to 50 years — There should be no addition if
the age of deceased is more than 50 years and number of dependents
are 2 to 3. [Bajaj Allianz Vs. Aditya] =~ ' - ...983
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Motor Vehicles Act (59 of 1988), Section 173 — Compensation —
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Standard deduction — Where deceased is married, % ™ should be
deducted towards living expenses - Where number of dependants are

4 to 6, %" should be deducted and 1/5* should be deducted if number
of dependents are more than 6. [Bajaj Allianz Vs. Aditya] ...983
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Motor Vehicles Act (59-of 1988), Section 173 — Contributory
negligence — On the basis of uncontroverted evidence of Pillion rider
and material documents, Tribunal has rightly held that deceased was
not instrumental to accident. [Bajaj Allianz Vs. Aditya] ...983
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Motor Vehicles Act (59 of 1988), Section 173 — Enhancement —
Deceased, aged 47 yrs., involved in agriculture and milk business —
Owing 12 acres of agricultural land — Deceased supporting entire family
of 7 persons including himself — Accident of the year 2003 — Held -
Income assessed by the Tribunal @ Rs. 2,000/- p.m. is on lower side, it
_ought to be Rs. 5,000/- p.m. ~ 1/4 th deducted personal expenses as
number of dependents were six in number as per the dictum of Sarla
Verma’s case — Multiplier of 13 adopted on the basis of the age of the
deceased — So, in all total compensation of Rs. 6,15,000/- awarded.
[Krishna Tiwari (Smt.) Vs. Ram Kumar] 977
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Motor Vehicles Act (59 of 1988), Section 173 — Income — Pay
slip — Pay slip of deceased proved by claimant — In absence of any

contradictory evidence, no doubt can be raised with regard to pay slip,
which was issued in due course. [Bajaj Allianz Vs. Aditya] ...983
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Motor Vehicles Act (59 of 1988), Section 173 — Initial claim
petition was for injuries — During pendency of claim case, injured
himself died — Cause of death whether connected to accident or not ? -
Autopsy of corpus not carried out — Held — Because of lack of autopsy
of corpus it could not be proved that injured died due to accident
injuries - Hence, findings of Tribunal affirmed. [Ramkali Thakur (Smt.)
Vs. Pancharam] .. 968
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Motor Vehicles Act (59 of 1988), Section 173 — Injury case —
Fracture of wrist & ulna bones — Injured, a government servant —
Entitlement ~ Injured entitled for salary equivalent to loss of leave
period as leave could have been utilized elsewhere — Amount of Rs.
25,000/- awarded for loss of income. [Ramkali Thakur (Smt.) Vs.
Pancharam] . - ..968

TEV FIT SAFAFPT (1988 FT 59). €T 173 — FTFY VBT — TS
W yolfesr—aRer (e 9i9) &7 afRerd — aned & wam Q9F —
FPARI—AIEY IR B BT @ WAgew A ¥ aned FwAR @ FaifE
FABTA BT ST S HR FFar o7 wwar e — . 25,000 /— B @H AW

. @ 71 R I @ 7| (REwel sieR (sfewh) R varm) --.968

Motor Vehicles Act (59 of 1988), Section 173 —‘LiabiIin of
Insurance Company — Held — In view of the decisions rendered by this
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Court and in view of finding recorded by Claims Tribunal that the driver
of the tractor was negligent for injury caused to the claimant, Insurance
Co. is liable for paying compensation — No illegality in the impugned
award — Appeal is dismissed. [ICICI Lombard Gen. Ins. Co. Ltd. Vs:
Kharag Ram Pajapati] . ...1016
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Municipal Corporation Act, M.P. (23 of 1956), Sections 2, 30 &
293, Nagar Tatha Gram Nivesh Adhiniyam, M.P., (23 0f-1973), Section
2 (c), Land Development Rules, M.P., 1984, Rule 2 and Land
Development Rules M.P, 2012, Rules 2, 13 & 105 — Application for
Building permission — Date of consideration — The object of Act of
1973 is not only the development but the control of building — For
constructing building three applications are required to be made (i) for
grant of permission from Development Authority under the Land
‘Development Rules (i) Grant of permission from Colonizer Authority
(iii} Application for grant of building permission — Petitioner was
granted permission for development under Rules, 1984~ An application
for grant of building permission was filed, however, the said application
remained pending and-Rules 2012 came into force — Petitioner was
directed to submit revised plan as per the Rules, 2012 — Held — No
vested right had accrued in favour of petitioner to claim grant of
building permission only under the provisions of Land Development
Rules, 1984 — As the application was pending and Rules 2012 have
come into force therefore, the application was to be considered only
and only under the provisions of Rules, 2012 — Opinion of the building
sanction authority that the petitioners were not to be granted FAR of
2.5 but a lesser FAR as per the Rules, 2012, is in accordance with law
— Petition dismissed. [Ashish Kumar Vs. State of M.P.] e *3

FvgIford foara Fffran, Ax (1956 7 23) arrg 2 30 7 293,
TYV Tor IF (39 afefagn, .9, (1973 &7 23), Gy 2 (6}) g fdera
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7w, 9.4, 1984, 497 2 v qfF Bera g 7.4, 2012 FRIT 2, 13 T 105
— 37 Frafor @1 sgafy g T — Rrereer 3 377 — 19713 B afrPrm
1 I Dad fqe™ T8 Wy a9 Pafo a1 frasor # — qaw P g
d9 s 68w e @ (i) qfY Prere frm @ gafa faom
it ¥ agafa wee fod W= 2g (i) Subies wftrerd ¥ agafa
e f5d W g (iil) waw Fefor Y agafy e R W g amdgw
— grdl &1 e 1984 @ Faefa e R aafy wem &Y 1§ - "Ham
fraier 3 argafa e 5l 91 & fad smdes g far war fosg sa
AraeT dfyw ver v FRm 2012 et gar — A=l & w2012 @
IR (TR e a3 @ fod FRRm fear mn — aiffeifa
— B9d I faera Fraw 1984 3 Sugal @ oo waw Pl 9 agafa

" aeE fed WM &1 2T w9 3 e gl @ uer F 91T fafta afRer

aresd TE g — 9fy amdwa dfym o ailk fraw 2012 waTd gar @
g, I &1 far daq ol @9d W 2012 @ Sude @ afaea
forar W o1 — was FEior A9t e o1 affma 5 ardhrer a6t 2
B ad &4 U (VH.UIR.) war 9 faar e o afes Rtmer

" P 2012 B FIER PR o9 89 I (TF.CAR.) — ARt 9k |

(ameie A f4. 1.9, o) ...*3

Municipal Corporation Act, M.P. (23 of 1956), Sections 305 &
306 — See — Constitution — Article 300-A [Prem Narayan Pa:tidar Vs.

" Municipal Corporation, Bhopal] 1223

TG eiE T e a9, 7.4 (1.956 T 23), evmp‘ 305 T 306 —
28 — W7 — =97 -300—¢ (AR qrdER . n{ﬁﬂmaa?ﬁqﬁm

qiure) . ..1223

Muslim Women (Protection of Rights-on Divorce) Act (25 of

. 1986), Section 3 — See — Civil Procedure Code, 1908, Section 115

[Munna Khan @ Abid Vs. Shahena Bano] : ...1565

IRy &t (fare [a#8'7 qv sfSreTe weawr) s (1986 @71 25),
grer 3 — @@ — Rifder gfar widar, 1908, ﬂmns(:jﬁnwwfmha
fa. wfe st . ..1565

. Nagar Tatha Gram Nivesh Adlziniyam, M.E, (23 of 1973),
Section 2 (¢} — See — Municipal Corporation Act, M.P,, 1956, Sections
2, 30 & 293 [Ashish Kumar Vs. State of M.P.] e *3

TV FHT T (39 FA7I7, 7U. (1973 @1 23), arer 2 (&) — ?&
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— Fvyrfore A aferfaga, 7. 1956, grre’ 2, 30 7 293 (mﬁtra;m
fa. w9, I=w) . %3

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973),
Sections 50 & 54 — Publication of final scheme — Lapse of scheme —
Fails to implement nor substantial steps taken towards implementation
of final scheme within 3 years — Held — Final Scheme will lapse and in
turn land acquisition proceedings will also stand vitiated — Appeal
dismissed. [Indore Development Authority Vs. Burhani Grih Nirman
Sahakari Sansthan Maryadit] (DB)...1145

TIV TAT FT7 F3er FFrT (1973 &1 23), S8 50 7 54 — FfPT

T BT IO — Woar g & orar — Geartad o ¥ fea i)

T & aifem atse &1 fraraas 3 ool @ +for F33 3 S 9REg e

T — afufeifRe — ftm giesr s=mra el @t o, s

srfardl W gfim 8l - afid wlRe ) (F3R s=2awm=< auiRd fa
qeer TE fEior wear) weemT #aifa«) (DB)...1145

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 9, 94, 74-A — See — Constitution — Article 226 [Mansingh
Rajpoot Vs. State of M.P.] . ¥12

varg@ s il TAATd) gEred SRR (1985 BT 61), GO’ 9, O
74-7 — @G — Qg7 — Fywy 226 (wAkE Teiqa . 49, I9)... %12

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 20 — See — Juvenile Justice (Care and Protection of Children)
Act, 2000, Section 12 [Pradumna Vs. State of M.P.] . *14

wrge Jlaler giv sryardt gerel siferf T (1985 #71 61) &RT 20
~ 3@ — v =y (Frawl 31 @@ Fiv gvavy) FRfIE 2000,
grer 12 (wgH= fa. 1.9, r59) ..*14

Narcotic Drugs and Psychotropic Substances (Madliya Pradesh)
Rules, 1985, Rule 37-M, proviso of clause (c) — See — Constitution —
Article 226 [Mansingh Rajpoot Vs. State of M.P.] w12

@y glefer giv grgardt usrel (Fegwe) e, 1985, faad
3704, @vE (dl}) &1 wgE — 7@ — GEAEIT — :ﬂgiﬂ‘a 226 (HT-'IﬁT&'
worqa fa. 7. %) 512

National Council for Teacher Education Regulations, 2002,
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Appendix 7 Clause 7(d) and Appendix 2B Clause (iv) — Withdrawal of
Recognition — Recognition was withdrawn that the education was being

. imparted in a building constructed on Kh. No. 146 and 147 and not on Kh.

No. 27, 63 and 64 — Earlier the Committee was running the institute in a

rented premises when the recognition was granted — Thereafter the

managing Committee purchased the land and shifted the building— The
lands are owned by the management and both the lands are situated in the
same village — Various inspections were done and authorities allowed the
Committee to conduct B.Ed. course from the building constructed on Kh.
No. 146 & 147 from 2004 — Matter relegated back to appellate authority
for fresh consideration of matter. [Naveen Swami Vivekanand B.Ed.
College Vs. National Council For Teacher Eduction] (DB)...951

Wiy aEaTye Rrar aRe R, 2002 RS 7, @S 7(S) 7

" gffre 24t Ee (iv) — Far @1 a9 Ry S — AREl S 3N SR W)

argw foran T fp @R TAX.146 T 147 UX Piffa waw § Ruen wer & W
W off 7 fF EOxT 4} 27, 63 U9 64 W — qd ¥ WY denT 5 vl &
iR ¥ war <€ off 9w Arar usE i UF oft — agvErd yee il 3
i $7 B A A9 @ weneraRa fear — it @ e gdee | s
2 3k 2F qfr Te & Wi § Rem § - B Fllae R @ oEiv
e % SR w1 2004 @ .US. TCUBT BT GWEET TEA FaY 146
ud 147 X faffa waw & @t 9 apafy &) — arren sefiel) Tt &t A
RR & frawor eg sifya) G @rlt fde= Ags. ofdaw 3 o
FORIE Y R TBT) (DB)...951

Negotiable Instruments Act (26 of 1881), Section 138 & Stamp
Act (2 of 1899), Section 33(2)(a) and 35 - Whether a document can be

'iinp'ound'ed in 2 Criminal case u/s 35 for insufficiency of stamps — Held

— Proceedings are criminal in nature and are of summary nature —
Provisions of Section 35 of Stamp Act would not be attracted — Proviso
to section 33(2)(a) of Stamp Act gives wide discretion to Magistrate to
examineor impound — Petition u/s 482 of Cr.P.C. dismissed. [Ramesh
Giri Vs. Dheeraj Gobhuj] ...1106

yvBTHy fored ferferas (1881 &7 26), €IvT 138 ¥9 &I=7 IEH197
(1899 ®T 2), SRT 33(2)(T) 7 35 — FAT O_T 35 & I d IATRMAS FHIOT
¥ ey 9 sqaiaa @ 6l qwrs §1 Rag fear s doar @ —
affefRa — srfafa Tifts wsy 9) u9 diira wen 91 @ - wera
Fftrfrg 3Y a1kT 35 B SEY ST e 8l - e At s e
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33(2)(T) ®r WgF AT B WG T AT WRag FH B A Riwa
&R 391 @ — W, A arT 482 B afaefa arfasT @IRW | (Wig
R fa. efivet M) ...1106

Negotiable Instruments Act (26 of 1881), Seciion 138 — See —
Evidence Act, 1872, Section 45 [Rajendra Mundra Vs. Kailash Jain]

) ...1594
Iy [erEa SiferfaeT (1881 @7 26), 9T 138 — d@ — @iy
AFEIFras, 1872 arer 45 (WOt #aw fa. S =) ...1594

Noise Pollution (Regilation and Control) Rules, 2000,
Rule 5 - Kolahal Niyantran Adhiniyam M.P., 1985 (1 of 1986),
Section 13 — Validity of Section 13 of Act, 1985 — Rules 2000
_being central rules framed under Central enactment, will prevail
—'Exemption provided u/s 13, Act, 1985 is ex facie in conflict with
outer limit specified by Rule 5(3), Rules 2000 — To that.extent
section 13(1) of Act, 1985 is declared ultra vires. [Rajendra Kumar
Verma Vs, State of M.P.] ] (DB)...1284

&7y agaor (RfraT ale Aaer) fam, 2000, Fra 5 — slaEa
Fa3er ST 7.7, 1985 (1986 ®T 1), SINT 13 — 7T 1985 #} &Iy
13 F fftrarar — Faw 2000 307 affrfd © aofy s 3
g B4 & TR, a=mrd '@t — aftfraw 1985 M s 13 @ afaea
Sudfera ge, qd gear fram 5(3), Fraw 2000 g RAFRfeT aed G
7 fawg ¢ — 99 9 uo aftfry 1985 #Y aRT 13(1) B e
=i fear wr | (i gar o fa. 1y, <o) (DB)...1284

Noise Pollution (Regulation and Control) Rules, 2000, Rule
5(3) — Exemption — Use of loudspeakers at any religious place — Sound
level restrictions provided by Central Legislation will have to be

adhered to without any exception. [Rajendra Kumar Verma Vs, State
of M.P.] ' (DB)...1284

. &gI7 Zga7 (R st Faavy) fam, zo00, Frer 5(3) — B2 —
&t enfife verrT v eafy fovares o5 @1 9vatr — 9 fam gRT
IuEfera eafy WX s a1 e smare @ gedr /@ e ®<Er by
(i AR 9 fa. 9.9, wea) (DB)...1284

Noise Pollution (Regulation and Control) Rules, 2000, Rule
3(3) .— Installation of Pandals — Govt. Authorities must entertain

L]
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application for installation of Pandals on public street keeping in mind
the statutory provisions/restrictions but also dictum of Apex Court—If

any authority comes across any unauthorized Pandal on a busy street,

must remove the same by following due process. [Rajendra Kumar
Verma Vs, State of M.P.] : (DB)...1284

&g gy (BT giv faam) [R5 zoo0, 97 5(3) — 98I0 @€
Fe — W) UtERal 1 aidwte 9t W) dse '3 o 2Y A
B T Bad S 9UEy/ P e f e gy afes wafw e @
W Bt AT H TEd g YO HAT Aifey — A Feel mitard g e
i W Bl FMGa dSiel U ol €, 99 9 AhsW B W gRI
e o wifee | (s R @b L 19, ) (DB)...1284

Panchayat (Appeal and Revision). Rules, M.P. 1995, Rule 3 —
See — Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993, Section
91 [Chintamani Singh Vs. State of ML.P.] (DB)...1495

THIT ﬂmﬁFr'eﬁ‘? gahav) g AH 1995, frgg 3 — @ -
TIGT ¥IOT YT FIT I JERA 5. 1993, g1 91 (Frmaraelt R fa
g, eE) (DB)...1495

: Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (I of
1994), Section 85 — See — Uchcha Nyayalaya (Khand Nyaypeeth Ko
Appeal) Adhiniyam, M.P. 2005, Section 2(1) [Omprakash Meena Vs.
State of M.P.} (DB) 1142

T9rgd T T a7 ﬁwaﬁﬁzm TH. 1993 (1994 BT 1), a'm'as
— BE — oew ~rgrerd (@ve e w1 adier) afefrE, 5.4, 2005, ST
2(1) (awwsrRr AT O 1y, o) (DB)...1142

" Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 91 and Panchayat (Appeal and Revision) Rules, M.P.
1995, Rule 3 — Maintainability of W.P. — Challenge is made to the
order passed by the Collector providing reservation made only in
respect of one Gram Panchayat as against the process for the entire
Janpad Panchayat - Held — Section 91 of the Act and Rule 3 of Rules
1995 provides that against the order passed by Gram Panchayat and
other authority appeal or revision lies before the specified authority
and superior authority respectively — Petition is disposed of with liberty
to avail appropriate remedy permissible in law. [Chintamani Singh Vs.
State of M.P.] (DB)...1495
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THIAG O707 ¢9 TI TGRTol JIEfa%, 7.0, 1993 (1994 &7 1), €°T 91
v ga7gd (ardfler a1lv gaviaer) a4 7.8, 1995, 93 3 — Re aifaer &7
giyoflgar — $adex ERT $9d UB UTH YAId S WY § IRET SudEl
W WM B AR B WYl 9NUg vErad 3q ahear @ faew w9 @
T gadt & ¥ — afafeiRa — o 19es o1 w3 9 afifm @
T 91 ISR Tt @ f5 o v vd oy wited g mia fed
™} ey # freg sfia ar yheorn, mae faffites mtem we
ST} MG @ was g g - fafy F sy wgfua swaw @
Fqre AT B W@IFAAT B AT ATfAST 1 Fraery frar war) (Rrearesh
e fa. 7.4, =) (DB)...1495

Penal Code (45 of 1 860), Sections 100, 304 Part IT — Culpable
homicide not ‘amounting to murder — Right of private defence — Various
persons were playing Holi and were meeting with each other -
Deceased along with his friends came on a scooter and started drinking
liquor and dancing — Appellant also came there and started meeting
with persons by shaking hands and hugging — Some arguments and
discussion took place between the deceased and appellant — While this
was going on, deceased took out a bottle and started assaulting
appellant — Appellant took out a knife and assaulted deceased on his
left thigh — Deceased ultimately succumbed to the injuries — Held —
For Right of private defence there must be no more harm inflicted
than is necessary — In the present case, a solitary injury was caused
on the left thigh — There was a reasonable apprehension of danger to
the body as deceased had taken out a broken bottle and assaulted the
appellant on his head and as the appellant exercised his right of private
defence only after deceased started assaulting the appellant —
Appellant cannot be said to have been exceeded his right of private
defence —~ Appellant acquitted — Appeal allowed. [Pramod Kumar Jain
* @ Pradip Kumar Jain Vs. State of M.P.] ...1554

gvs GIiedr (1860 BT 45) arryg 100, 304 507 I — g7 &1 @ife &
7 1T I JTYIES AT 95 — FigaT FAvET @1 afvew — = afiw
gl G W@ A IR @ g 4 g @ & — oo au =l © arer waex
0= 3 3itY AR ff &% A @ — anfieneff WY agi arar iR A @ s
fremex Ay 1@ TmER e @ -~ A 3T et & 99 8 wa w
a5 [4a1E €T — o194 98 Ao &7 AT 96 [0 3 U@ diaa el st srdrameif
W Er O f6ar — arfiareff J =re, et ok 1a9¢ 9 9rff &g ® BR
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far — g afaal @ g9 @ g g — affEiRe — mede wfwear @
IRFR g gAE 7¢ Iwe e ¥ Aafe T B ey — wdfae
B 4 T dle arfl ore W) s 1 aE - IR W ww @
giagaa A off TP oo } <@ g diad el off siv anflemff ©
R ov wwar fear ar st 9 snflameff 3 sua agde oftvear @ after @1
HAT B S &R ANl W wrdr o9 @ g fRar o1 — I7 Wi
Hal ol w6 sdiareff wzde aforem @ v afeR € ® war = —
el Stee — amaﬂﬁgl(mwﬁqwmwﬁqﬁw
T, ¥rw) ..1554

Penal Code (45 of 1860), Sections 14 7, 149 & 302 —Appeal on the

- ground of parity—Two other accused persons acquitted —Appellant named

in F.LR. and presence established by ocular evidence —Names of acquitted
accused were not there in F.LR. and could have been a case of false
implication—Held —Role of appellant is distinguishable from other acquitted
accused persons, principle of parity not available — Appeal dismissed. [Uma

_ Shankar Gautam Vs. State of M.P.] (8C)...1403

TvS WIedl (1860 BT 45). TRIY 147, 149 T 302 — WAITAT P IHTEX
gV Fifler — & F FfgFrer dygaa — sdeneft wert guem Rod &
i aitv AgEel e grr Swat sulerfa wnfe ~ stvqaa afrgat
@ T R Wa RAd ¥ 98 ey frear anforw fFd 9 &1 wewor @t
wedl @ — aftrefRa — enfiareff 3 qfier o e s |
Pt 2, warrar o1 figia syas € — afia @il | (|91 wax Tiaw
fi. 7.y, wea) ~ (8C)...1403

Penal Code (45 of 1860), Sections 166, 500, 504 & 506 — Complaint

— Complaint filed by the applicant was dismissed by Trial Judge after

enquiry as there was no ground to proceed against non-applicant— Order
of Trial Judge was also affirmed by Session Judge in revision — Same is
called in question — Held — Actual words uttered by the non-applicant are
missing in the complaint and also in the statement of the applicant —
Complainant simply said that some insulting words were spoken by the
non-applicant—Non-applicant being Collector was hearing the grievance
of the public and during that proceeding he got annoyed, threw the papers
and used some rude words — This is a trivial issue and will not be punishable
under IPC — No illegality in the order — Petition is dismissed. [Rajendra
Singh Vs. Raghvendra Singh] ...1582
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TS WIEdT (1860 BT 45), IRV 166, 500, 504 T 506 — PrHITT —
JAEE FRT WgT A1 T ReRm ' Rare e g i @
e @R {6 1 @ity e @ fiwg orfad @ R s
T U1 — fuRer < $ akdw @) gfc w3 _maEhe gRr o
AT 4 B 7 — Y90 W 4T YOI TR — APl — sAnee
BT I=ATRT arfas e e s amdes @ ®oe @ o) |roer § —
Rremasal % wemer w1 /@ $w 2 5 aETe N @8 AT
% BT T — FARTE, FAKRK 8 B T oar 3 Rroraa @ g
B YET o AR vW srfaE @ <A T AN ® T, cwRs 9% R
Y $B FIR TRl T 3aT a1 - % 7 angEh @ @ ok arE Y. @
Fata goei TE B — RYW W BIY aderar WA — AT RS |
= iz fa. wwd=s Rig) - ...1582

Penal Code (45 of 1860), Section 302 & Criminal Procedure
Code, 1973 (2 of 1974), Section 228 — Framing of charge — Applicant
had scuffle with her deceased mother -in-law who was aged about 82
years — Applicant pushed deceased on the road — Deceased died
because of failure of cardio- respiratory system — No internal and
external injury was found — No ingredients of Section 300 are attracted
. —No charge can be framed u/s 302 LP.C. — Applicant is discharged
from offence u/s 302 — Matter remanded back. [Sunita Bai Vs. State
of M.P.] ...1083

TVS GIeUT (1860 FT 45), ST 302 T 778 WIHAT GG, 1973 (1974
@1 2), HIVT 228 — JRIY YT (59 Grar — ades 3 A [ae W™
P WeT TR B W S 82 9 A1y M off — amdww A qiver o
ST R awd R — qRier ) gy Fiat vmsied Rew BHex @
TR TS — DI ARG T et Ate 7 uE 9% — OnT 300 @ wew
areffa TE B0 — ALIE. B a7 302 B FafT ARy RRPR T2
ST WEHAT ~ AT Pl ORT 302 B A AUNE @ ART AW fpar wAr
— wrren g fEar ) (@S o . 9y ) ...1083

Penal Code (45 of 1860), Section. 302 — Murder — Place of
incident — Appellant is alleged to have poured kerosene oil on the
deceased and thereafter set her on fire while she was in the kitchen —
No attempt was made to get the sample of kerosene from the floor by
rubbing a cotton swab as kerosene oil would spill on the floor —
Witnesses who reached immediately after the incident have stated that

they found injured/deceased in the courtyard of house—Semi burnt clothes )

-
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were also found in Courtyard —Possibility cannot be ruled out that incident
did not take place in kitchen but it might have taken placein verandah or
courtyard. [Ashok Prajapati Vs. State of M.P.] (DB)...1352

gve WiXGr (1860 BT 45), €T 302 — BT — ®Wedl BT T —
afiarefl 4 afeRE w1 @ e ) fHiRm o9 sSar SR aereEn
IR AT A A W9 g€ TR A off — 9w @ BIR ol wew) By 9
PRI A &1 T A @ oYy T fear T W@ e w
sasT S — Weor 9 "o @ gNd ugEn ugH, @ s 2
IR ST/ ReT B qHM @ T § U — Fewd $US HY ST

¥ TR T Y — WHTEET @ TSR e W goar {$ vedr wWige § el

wwmﬁwﬁmmwﬁﬁﬁl(Ma;umﬁfﬁ
Ty, =) - . (DB)...1352

Penal Code (45 of 1860) , Section 302 — See — Evidence Act,
1872, Section 32 [Ashok Prajapati Vs. State of M.P.]-  (DB)...1352

gvg. giear (méé T 45), €T 302 — @ — wWigq Jfela37, 1872
grer 32z (s ywgfy 4. 19, wea) o (DB)...1352

_ Penal Code (45 of 1860), Section 302 — Sentence — Rarest of
rare case — Death senfence — There is nothing to suggest the motive
for committing crime except article and cash taken away by the accused
— Accused is 26 years old having no previous criminal record — Case
does not fall in the rarest of the rare category — Death sentence is
excessive — Hence altered to life imprisonment —Rest part of sentence
is affirmed — Appeal is partly allowed. [Santosh Kumar Singh Vs. State
of M.P.] - . : (8C)...807

qvg WIkT (1860 %7 45), EINT 302 — TvSIR¥ — faver W faverad
HHTT — YIS — aﬁgﬁmmﬂwwamﬁa%mmm
mﬁaaﬂ#a?ﬁq,aﬂaﬁ#ﬂmﬁiﬁ% afrgad 26 o BT ¥ R
¢ qd anRifte Re1E Td — goeer Ried @ frawr st & @ aw
— qQvS AWRIE 8 — S ArofiaT HRET # wuRaRia Rear @ —
guerdy B Y AT B ghe B 1 — adia a: AR @iy gEan RE
fa. 71y, =) . (SC)...807

Penal Code (45 af1860), Sections 302, 307, 394, 397 & 450 —
Murder — Accused allegedly assaulted deceased by iron hammer on
head — P.W.4 was also assaulted who suffered fracture on head — P.W.
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4 lodged F.I.R. — In view of evidence of injured witnesses duly
corroborated by medical evidence and the recovery of stolen articles,
iron hammer and blood stained clothes at the instance of accused from
his house which is duly corroborated by independent witnesses of
memorandum and seizure, accused is guilty. [Santosh Kumar Singh
Vs. State of M.P.] (8C)...807

TVS lear (1860 BT 45). &1y 302 307, 394, 397 T 450 — EEUT
— 9T 3 afrefig w9 @ 7oe @ AR W AR @ wes © waer R
— I 4 IR A FAT Frar T R Riv o= s W fra— anwr 4
#qu\wﬁméaﬁfﬁ—mmﬁhvmmmmﬁﬁﬁﬂﬁwmmm
TE, T @ Aftrge qu7 afrgEa @ Prered w 9ug 18 awg), ok
aﬂga%srwmiﬁmm?aﬁmmﬁwwﬁ,ﬁrmﬁgﬁaw'
W ol B A witE 5R was w0 ¥ 9 7 2, e giema wad
gV Ifyem sish @ (Faiw TR R fa. 79, w=) (8C)...807

Penal Code (45 of 1860), Sections 302 & 436 — Murder —
Evidence of Prosecution witnesses — Major contradiction, omission &
improvement - No eye-witness — Held — Such discrepancies cannot be
brushed aside lightly, accused entitled to benefit of doubt — Conviction
and sentence set aside — Appeal of accused allowed. [Gajraj Singh Vs,
State of M.P.] ) (DB)...1507

VG WIRTT (1860 %7 45), GV 302 T 436 — FAT — T orT wrefyoy
PT W — THR faRtema, v w@ ger — g wmeh o — affuiRy
—mﬁ?ﬁﬂ%ﬁaﬁaﬁmﬁﬁaﬂmmﬁﬁmmm,mﬁm
ﬁg$mww—mﬁ%ﬁmﬂm—aﬁwaﬁm_
AR @1 | (e Riw fa vy, =) (DB)...1507

Penal Code (45 of 1860), Sections 302 & 436 — Murder — Voice
identification — No ocular evidence available — Reliability of voice
identification of accused — Held — It is a very weak piece of evidence

and cannot be relied upon without independent corroboration. [Gajraj
Singh Vs. State of MLP.] (DB)...1507

TUS WIRTT (1860 #7T 45), T 302 T 436 — FCUT — FJIFTT FF TSI
—ﬁﬁm@qwmqﬁ—mﬂﬁaﬁmaﬁwaﬁm
—aﬁﬁﬁﬁa—wmma@mmémﬁmmmﬁaa}
fazara &Y fsar o woar| (owrw Rig A1 A ) (DB)...1507
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Penal Code (45 of 1860), Section 304-B — Dowry death — Basic
essentials — The death of a woman was caused by any burn or bodily
injury or otherwise than under normal circumstances; such death has
occurred within 7 years of her marriage; and soon before her death
she was subjected to cruelty or harassment by her husband or any
relative of her husband. [Srikant Vs. State of ML.P.] (8C)...1385

zve wiXar (1860 TT 45), ST 304-d — BT FoI — AT
afrardar — afrar ) g G wed @ @ araRe wle 4 @ are
qRReREY @ a=er | SR g8 8 99 qof 999 fEe d 794 @
Wgﬁﬁ;ﬂ?ﬂﬁﬁﬁqﬁqﬁaqﬁmwarmqﬁrmm
qf @ frdt Reder g Far & eqqer faar Tan ar sofifga e
oy (Nwra fa. 7w <r9) _  (S0)...1385

- Penal Code (45 of 1860), Section 304-B —Dowry death — Proof
that death occurred otherwise than normal circumstances — Death
caused by burn or bedily injury — Comes within otherwise than normal
circumstances. [Srikant Vs. State of MLP.] (SC)...1385
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Penal Code (45 of 1860), Section 304(II) — Culpable Homicide
not amounting to murder — Eight persons were tried and seven were
acquitted holding that the evidence of prosecution witnesses is not
reliable in respect of acquitted persons — Evidence of P.W. 3 was treated
as partly credit worthy for convicting the appellant and partly uncredit
worthy for acquitting the other accused persons —Xnife was alleged to
have been seized from the possession of appellant but presence of blood
was not established — Out of five cye witnesses, the Trial Court
disbelieved four eye witnesses and partly relied upon the evidence of
P.W. 3 — In absence of any corroborative evidence to support the
statement of P.W. 3, he cannot be believed — Appellant acquitted -
Appeal allowed. [Surendra Kumar Vs. State of M.P.] ...1541
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Penal Code (45 of 1860), Section 306 — Abetinent of suicide —
Deceased went to field to prepare cattle food, the applicants came
there, abused her — When sister of deceased objected to it, obscene
words were used — Both the sisters returned home and closed the door
— Applicants followed them and kicked the door — Deceased thereafter
committed suicide — Trial Court rightly framed charge u/s 306/34 of
IPC. [Raghuveer Vs. State of M.P.] -.1573°
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. Penal Code (45 of 1860), Sections 306 and 4984 & Evidence
Act (1 of 1872), Section 113-A - Cruelty — Marriage took place about
6 months prior to death —1It is too early to hold that scolding on account
of non performance of household work amounts to cruelty — Few
incidents narrated regarding cruelty are simple problems which are
faced in domestic married life — Ingredients of Section 107, 109 of
LP.C. are not available —Appellants acquitted. [Arjun Singh Vs. State
of ML.P.] ' ...1041
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' Penal Code (45 of 1860), Section 307 — Attempt to murder —
Enmity — Both accused and complainant parties are Arms Dealers and
are having business rivalry — Various criminal cases were registered
between both the parties — Enmity is a double edged weapon —A person
can be falsely implicated. [Chunnilal (Dead) and Santosh'Vs. State of
M.P.] + ...1048
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Penal Code (45 of 1860), Section 307—‘Attempt to murder— No blood
was found on spot although victim has stated that blood started oozing out -
after the gun shot hit his abdomen—Statements w/s 161 of Cr.P.C. were recorded
after 2 days—No explanation for the same was offered by 1.O. ~Independent
witnesses were given up —Material infirmities in statements of victim and his
real brother—Appellant liable to be acquitted. [Chunnilal (Dead) and Santosh
Vs. State of ML.P.] ..1048
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Penal Code (45 of 1860), Section 307 — Plea of alibi - Police
during investigation had formed that appellant was in Shimla at the
time of incident — Defence witnesses also prove the presence of
appellant in Shimla at the time of incident — Appellant liable to be
acquitted — Appeal allowed. [Chunnilal (Dead) and Santosh Vs. State
of ML.P.] : ~1048
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Penal Code (45 of 1860), Section 376 — Testimony of prosecutrix
— To be classified as — (1) Reliable — (2) Unreliable — (3) Partially
reliable — Then only conviction or acquittal to be based. [Gopal Vs.
State of M.P.) ...1338
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Penal Code (45 of 1860), Sections 376 & 450 — Rape and house
Iresspass — Major discrepancies in evidence of the prosecutrix and her
husband — Though corroboration not necessary in sexual offences —
Benefit of doubt given to the accused — Conviction set aside. [Munna
Vs. State of MLP.] (8C)...1123
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Penal Code (45 of 1860), Sections 376(1), 341 & 506 Part-IT —
Sole testimony of prosecutrix — Rape at 10 a.m. on a busy culvert— No
external injuries on body of prosecutrix — Pregnancy of seven months
— Major discrepancies in evidence of the prosecutrix — Held —
Testimony of prosecutrix is wholly unreliable — Appeal allowed —
Accused acquitted. [Gopal Vs. State of M.P.] ...1338
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Penal Code (45 of 1860), Section 3 76(2)(F) and Protection of
Children from Sexual Offences Act, (32 0f 2012), Section 4 — No mention
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of penetration of any part of appellant’s body in the Vagina of
prosecutrix cither in F.L.LR. or in police statement — Evidence in Court
that the appellant was inserting his finger not trustworthy — No offence
under Section 376(2)(f) of LP.C. or under Section 4 of Act, 2012 made
out. [Chaitu Singh Gond Vs. State of M.P.] (DB)...1343
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Penal Code (45 of 1860), Section 395 — Dacoity — Incident took
place in the early part of night — In F.I.R., the first informant had
expressed suspicion upen her brother-in-law and her son —If the victims
had identified the assailants then would have known that culprits were
not her brother in law and her son — Suspicion expressed in F.LR.
indicates that none of the witness could identify the assailants. [Gope
Singh @ Gope Vs. State of M.P.] ) . ...1521
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Penal Code (45 of 1860), Sections 420, 406, 409, 467 & 468 —
See— Criminal Procedure Code, 1973, Section 482 [Aditya Singh Sengar
Vs. State of M.P.] ' . wa®1
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TU Fivar aiedar 1973, gnT 482 (nfaw fiw 9w fa wy. v L.L*]1

Penal Code (45 of 1860), Sections'420, 467,468,471 & 1:20-3 -
See — Criminal Procedure Code, 1973, Section 439 [Sudhir Sharma
Vs. State of MLP.] ‘ ’ _(DB)...IGGQ
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Penal Code (45 of 1860), Section 457 — Lurking House T respass
—Incident alleged to have taken place at 2 a.m. — First Informant lodged
the report at 2:20 a.m. which could not have been lodged under the
facts and circumstances of case—In F.LR. it was mentioned that incident
has been witnessed by various persons but no independent witness of
the Iocality was examined — Injured witness could not identify the
culprits — Prosecution witnesses could not attribute any motive for
breaking open the doors of house — There is enemity between the first
informant and appellants —In absence of any motive with appellants to
de house breaking and as the evidence of witnesses is not reliable
beyond doubt that they could see or they saw the appellants and in
absence of any source of light in the street, none of the gppellimts can
be convicted under Section 457 of LP.C. — Appeal allowed. [Suresh
Kumar Soni Vs. State of M.P.] ...1531
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Penal Code (45 of 1860), Section 459 — Causing grievous hurt
whilst conumnitting lurking house trespass — Assault of causing grievous
hurt or attempt to cause death should be done in the course of
commission of offence of lurking house trespass or house breaking —
If assault has been caused-after entering in the house, then provision
of Section 459 would not be applicable — As injured were assaulted
after entering in the house, no offence under Section 459 of LP.C. is
made out. [Suresh Kumar Soni Vs. State of M.P.] ...1531
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Penal Code (45 of 1860), Sections 459, 323, 324,326 & 325 and
Criminal Procedure Code, 1973 (2 of 1974}, Section 222 — Lesser
Offence — Offence under Sections 323, 324 cannot bé considered as an
inferior offence of same nature relating to charge under Section 459 of

" LP.C. -~ Charges under Section 323, 324 of I.P.C. should have been

sepa_ratelj framed. [Suresh Kumar Soni Vs. State of'M.P.] ...1531
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, Pre-Conception and Pre-Natal Diagnostic Techniques
(Prohibition of Sex Selection) Act, (57 of 1994), Section 30 — See —
Criminal Procedure Code, 1973, Sections 451 & 457 [Charal Singh
(Dr.) Vs. Dr. Sanjay Goyal] ..1597
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Prevention of Corruption Act (49 of 1988), Sections 7, 13(1) (d}
r/w Section 13(2) — Illegal gratification — Motive & competence —
Allegation of bribe — Appellant was not competent for mutation but he
was an important person to initiate the mutation proceedmgs — Motive
to receive the bribe established —Trial Court has rightly disbelieved
the defence witnesses — Demand and acceptance proved and duly
corroborated by witnesses — Offence proved — Appeal dismissed.
[Laxmikant Vs. State of M.P.] - (DB)...1034



96 INDEX

- grerEIY e ST (1988 wT 49) gRTg 7. 13(1)(E), wE
7foqd areT 13(2) — Fde gRTIFT — By v¥ werrar — Read a1 IfmerT
— aflaeff arTaRT w B fad wawm T o Wy AmETEReT sriard
IRT v » f9d 98 @ Feayel @fe o — Reaa 9w & @7 2g
it BT 8 — faamer sarrer 1 shia sy @ 9 aiftrt o1 arfavera
foar — @ ok Whgify wifaw ity wiftral’ s~ wwas wu @ afige —
Iuxre g — srfta @rfor| (asfeia fa. 7y, ws9) (DB)...1034

Protection of Children from Sexual Offences Act, (32 of 2012),
Section 4 — See — Penal Code, 1860, Section 376(2)(F) [Chaitu Singh
Gond Vs. State of M. P] : (DB)...1343 .
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Protection of Children from Sexual Offences Act, (32 of 2012),
Sections 7 & 8—Appellant took the prosecutrix inside his house, removed -
her slacks and panty, lifted her onto the cot - Appellant guilty committing
offence defined under Section 7 and punishable under Section 8 of Act,
2012. [Chaitu Singh Gond Vs. State of M.P.] - (DB)...1343
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Recognised Examinations Act, M.P. (10 of 1937) (also referred
to as ‘Manyataprapt Pariksha Adhiniyam, M.E 193 7°), Sections 3-D(1),
2 & 4 ~ See — Criminal Procedure Code, 1973, Section 439 [Sudhir
Sharma Vs. State of MLP.] (DB)...1600

HATHTRT QYT SfeE, A (1937 #T 10), arery 3—Si(1), 2 74 —
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Right to Information Act (22 of 2005), Section 8(1)(j) — Personal
information — Application under — Statement of immovable properties,
movable properties, list, of family members etc. sought — Held —
Information sought is personal information — Cannot be disclosed unléss
larger public interest justifies disclosure of such information — Petition
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dismissed. [Ramesh Vs. Deputy Commissioner] ...927
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Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Rule 8(2) —
Publication of notice in two news papers within seven days — Possession
notice is to be published in leading newspapers not later than seven
days from the date of taking possession —Use of word “shall” makes

.the provision mandatory — Tribunal rightly set aside the Sale as the

notice was not published within seven days. [Union Bank of fpdia Vs.
Rajendra Wadhwa] - " (DB)...*19
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. Service Law—ACR — If such an ACR is coming in way, it has to
be treated as adverse and is required to be communicated and then
only the same can be taken into consideration. [D.P. Sharma Vs. State
of M.P.] ...852
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Service Law — Adhoc period — Appointment order — Hindi typing
test be passed within 4 years —The period till passing of Hindi typing test
— Adhoc period. [Dulare Prasad Raikwar Vs. State of M.E.] ...1448
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Service Law — Adverse confidential remarks — Communication
—ACRs. were communicated after a period of three months ~ ACRs
"quashed — Adverse remarks directed to be expunged — Respondents
directed to convene review DPC — Petition allowed. [Roop Singh Bhil
Vs. State of M.P.] ' ...1311
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Service Law — Anganwadi worker — Service conditions — Place
of residence — Post of Anganwadi worker is not a Statutory Post — Post
of Anganwadi is created under a scheme — Requirement of residence
in a particular village where the Anganwadi is situated cannot be said
to be unconstitutional. [Abhilasha Sharma (Smt.) Vs. Smt. Saroj Devi]

(DB)...1165
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Service Law—Appointment - Fixation of maximux qualification
—High Court rightly held that fixation of higher/maximum qualification
is violative of Article 14 of Constitution of India. [Life Insurance
Corporation of India Vs. Triveni Sharan Mishra} (SC)...827
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Service Law — Appointment — Merit list — Mere on the basis of
selection, a person is not entitled to claim appointment. [Rohit Vs. State
of ML.P.] (DB)...841
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Service Law — Appointment order — Increments of pay — No
where prescribes that not to be released in favour of those who have
not passed the Hindi typmg test. [Dulare Prasad Raikwar Vs. State of
M.P.] ...1448
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Service Law — Compassmnate appomtmem‘ Smce there is no
material on record to establlsh that the petitioner and her husband
were dependent upon deceased govt. servant and a policy does not
include a married daughter whose husband is alive - Petitioner is not

. eligible for appointment on compass:onate ground. [Shilpi Mishra

(Smt.) Vs. State of M.P.] ©...1463
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Service Law — Conditional appointment order — Passing of Hindi
typing test— Passing of the typing test is must. [Dulare Prasad Raikwar
Vs. State of MLP.] ~ ..1448

dar A — wad Frgfa g — B it e sxiet @1
AT — asﬁwuﬁmaﬁﬁu{maﬁaﬁﬁl(gm%umi‘wﬁ .
. Ivq) ..1448

Service Law — Experience — Experience gained before acquiring
requisite educational qualification cannot be taken into consideration
while determining the period of experience. [Sanjay Ku. Sahu Vs. State
of M.P.] . , ..1189
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Service Law — Family pension - Legally divorced wife — Not
entitled for the same — Payable to a legally married spouse. [Mamta
Sharma (Smt.) Vs. State of M.P.] ...1441

9T QY — 7Rare duw — Rifts Bu @ Rare freef geht —
mﬁ_mmﬁaﬁ—ﬁﬁmmﬁﬁﬁﬁaﬁﬂwﬁaﬁém(ﬂm
Al (shaeft) f wy. o) . ...1441

Service Law — Grant of promotion — Seniority-cum-merit — Last
ACR of the petitioner average — Petitioner was not found fit for grant
of promotion — Held - This could not be rightful assessment of an

employee for promotion as in the terms of the criteria prescribed if the

petitioner has not earned ACR of Good category in the last two years
of ACRs which were taken into consideration, he could not have been
denied the promotion, on the basis of criteria of senjority-cum-merit.
[D.P. Sharma Vs, State of M.P.] = o ©..852

Wﬁﬁ—vﬁwﬂmaﬁw—aﬁ@m—w—aﬁw—mﬁm
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@m—w—m$m$quﬂﬂﬁrﬁiﬁiﬁﬁﬁmiﬂ
par o1 (10wl fa. aw. wea) ...852

Service Law — Increments of pay - In view of circular dated
12.05.93 & 08.01.93 — Entitled to — On successful completion of one
year service. [Dulare Prasad Raikwar Vs. State of M.P.] = ...1448

War Ay — daagfirar — WRTA RiF 12.05.93 T 08.01.93 F
qmmgq—mm—wwaﬂﬁmm@‘aﬂgﬁfWW|
@R ywrE ¥FIR fA. w9, o) ...1448

Service Law — Misconduct — Advertisement was issued for
appointment on the post of peon fixing qualification as class IX and
candidates having higher qualification were not to be considered -
Respondent suppressed the fact that he was already graduate —
Appellant had imposed the punishment of stoppage of 2 increments
with cunrulative effect to another similarly situated employee — High
Court rightly quashed the order of removal from service and directed
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for ‘consideration for imposition of similar punishment — Appeal
dismissed. [Life Insurance Corporatlon of India Vs. Triveni Sharan
Mishra] : (SG)...827

War Afr — a@av — g9 3 U W) g g wam IX @ adarn
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aftrifia ot @ fad fEr %3 s eg PRRm fear — anfia @R
(aE¥w gwﬁra FRURTA 3w Fhear fa. Bavh o fram)(SC)...827

Service Law — M.P. Power Generating Company Ltd. —
Company’s Human Capital Manual, Clause 34(1) — Superannuation
— Age of superannuation was enhanced from 58 years to-60 years —
Option were invited to serve till 60 years from class I, IT and class III

_employees who were to be retired after April 2012, i.e. within one

month from the date of order i.e. 24.04.2012 — Petitioner submitted
option on 25.05.2012 but he was made to retire on completion of 58
years of age — Held — Order dated 24.04.2012 was communicated to '
the department where the petitioner was employed on 3/4.05.2012 —
Since petitioner submitted option on 25.05.2012 it was within the period
of 30 days from the date of communication — The effective date is the
date of comimunication and not the date of order — Petition is allowed.
[Narmada Pd. Tiwari Vs. State of M.P.] ...876

dar fAfer — 73 yige GRRT Byt fafids — syt a1 §4F7
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Service Law — Nomination in service record — Nature — It is not
Will— Will is executed in altogether different manner—It is to be treated
as wish of the employee or his request to disburse the terminal dues to
any particular person. [Mamta Sharma (Smt.) Vs. State of M.P.]...1441

war fRftr — dar afreia 7 T — W — a% o 98
2 — a¥ia oo B 2 /@ PR fear omar @ — 39 Qarg Sast
o1 foult e afm 3 qram s33 9 sfar 391 s @ freT s
T A ) (ar (s B o wsa) ...1441

Service Law — Police Regulations, M.P, Regulations 238 & 241
— Termination on basis of conviction — Petitioner employee of police
department -as head constable — Terminated from service due to
conviction under Section 388 of IPC — Conviction suspended in Criminal
Appeal - Held — Criminal Appeal is still pending — No interference on
the order of dismissal — Admission declined. [Dinesh Kadam Vs, State
of ML.P.] ' -..1217

_ war fer — gfera R, 7.4, RFReT 238 7 241 — s &
mvw#arwﬂ%r—vmmmwa?mﬁ'gm\qﬁmm
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adta a+ft +ft afga — dar wla @ aRkY ¥ 9IY TweT T8 — vE
TN W IR frar | (Rt @ f1 wy. o) ..1217

Service Law — Promotion — Non-consideration — Earlier the
State Administrative Tribunal directed for preparation of Combined
Gradation List of Inspectors —~ Combined Gradation List was not
prepared at proper time and when it was prepared it was never acted
upon —Appellant had retired in the year 1998 whereas the Rules were
amended in the year 2000 — As the appellant has retired, notional
promotion to the post of Dy. S.P. be given and will be deemed to have
superannuated on that post and shall be given all retirement benefits
by re-calculating the same on the premise that he held the post of
Dy.S.P. [M.P. Singh Bargoti Vs. State of M.P.] (8C)...1133
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T 1998 ¥ WaIPrged 3T AT wafp Fraat ot g 2000 ¥ Wi fEar
T — 9f% aftanefl Aaifiga 8 g1 2, Su—gfaw sEfee @ 9 w
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FaR W {6 g8 9u gfaw sEfas g aw o, gFavEr axd gy qartigfa
@ il o g s+ | (End. fos swondt fa ag. =) (SC)...1133

Service Law— Selection Process — Estoppel — A person who had
participated in selection process cannot challenge the selection process
on the ground of estoppel. [Rohit Vs. State of M.P.] (DB)...841

a7 f3ffr — g7 v/Far — faga — o3 afda e 939 ufesar
ﬂmm%ﬁmu%maﬁﬁrﬂa%mwgﬁ?ﬁaﬁﬁ
T | (@fea fa 1y, o) . (DB)...841

Service Law — Seniority-cum-merit/fitness — Crtterm Only the
minimum criteria can be laid down and merit assessment would not be
necessary for inclusion in the select list — Petition allowed. [D.P. Sharma
Vs. State of MLP.] . ..852

dar fafer — FResar—as—¥w9ar,/Sygevdl — AAEE — DaAd
A THGs Afaifea R wear @ ek wew q&#@ A wie
aﬁﬁqﬁwmﬁﬁwmﬁﬁﬁm—mﬁmﬁﬁl@sﬁw
ﬁqu W) ‘ _ ..852

Service Law — T erminal dues and Terminal benefits of deceased
employee — Nomination — Nominee’s interest — Nomination in favour
of second wife — First divorced wife filed application for succession
certificate — It can’t be a ground for delaying the payment to a
nominated wife — Nomination will not supersede the right of inheritence
and/or succession as the case may be if there is no specific Will made
by the employee concerned — Nominee is only authorised to receive
the terminal dues — But will not become absolute owner thereof— Other
legal representatives, successors and coparceners would also be
entitled to their share, if no specific Will is made by the employee —
Nominee is entitled to receive terminal benefits of deceased employee
— Shall retain the same for the purpose of distribution amongst all-the
legal heirs of the deceased employee. [Mamta Sharma (Smt.) Vs. State
of M.P.] , 1441
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(sfrrelY) fa. .y, wrew) - ...1441

Service law - Transfer - Stigmatic — Mere mention of “vigilance '
directive” in the order can’t be construed as pending enquiry transfer was
made. [Sanjay Mourya @ S.K. Mourya Vs. Union of India] (DB)...1138
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mmwwﬁmmm%mﬁﬁaﬁﬁmﬁmw
ar| (o A e e o B gfae aiw gfeam) (DB)...1138

Sexual Harassment of Women at Workplace (Prevention,
Prohibition & Redressal) Act, 2013 (14 of 2013), Section 11 — See —
Constitution — Article 226 [Ramesh Pal Vs. Union of India] ...890

Braverer gv gfXarat a1 7'y gieT (dwer, Fra siv Fraree)
IRIFITT, 2013 (2013 BT 14) ST 11 — 36 — GREAT — FIBT 226
@ fr. gfee afe ghea) i ...890

Specific Relief Act (47 of 1963), Section 34 — Consequential
relief— Appellant filed suit for declaration that she is married wife of
one Santosh Guru and is entitled for an amount of Rs. 2,80,000/-—No
relief that the amount be paid to her was sought — In absence of
. consequential relief, suit for declaration simpliciter is not maintainable.
[Meera Bai (Smt.) Vs. Ramesh Guru] ...1020
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aﬁm—waﬁm—mﬁun%éﬂaﬁaﬂaﬁqﬁqﬁfﬁwmm
¥q g aruofiyg w1 (@ 9 () R e ) - ...1020

Stamp Act (2 of 1899), Section 33 — Impounding of documem‘—
Stage thereof— The moment a document is produced before an authority
and is insufficiently stamped, the same has to be mandatorily
impounded. [Sneh Farms & Agro Products Ltd., Indore Vs. Pankaj
Agrawal] ...1191

ST FEATF (1899 &7 2), &INT 33 — Ydidl @i gRIg Fear —
Faar apg — faa aor miter @ Wy TR Ay fem e @ alw
ami@ w9 ¥ wiftta 2, I8 aEE WY ¥ TReg AR s @R
(e »rY tos wal uiseey fo., ¥k A -d@w swarw) | L..1191

' Stamp Act (2 of 1899), Section 33 ~Impounding of insufficiently
stamped document — When it is to be impounded — The moment it is

. produced before an authority or when the document is tendered in

evidence — Held — It is mandatory for an authority to impound a
document produced before him or which comes before him in the
performance of his function. [Sneh Farms & Agro Products Ltd., Indore
Vs. Pankaj Agrawal] _ ..1191
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graq d 999 wad 1w fear omar @1 (B el voe vat giseey fa.
, 351X 4. v&w arrara) ...1191

Stamp Act (2 of 1899), Section 33(2)(a) and 35 —See — Negotiable
InstrumemsAct 1881, Section 138 [Ramesh Giri Vs. Dheeraj Gobhu]]

..1106
T ARIRIT (1899 &7 2). T 33(2)(F) 7 35 — @ — wary
feraa afdfras, 1881, grr 138 (e AR fa. e aiqw) ...1106

Stamp Act (2 of 1899), Section 48B — Limitation of 5 years —
Agreement executed on 30/12/2002 on stamp of Rs. 100/- — Complaint
filed on 12/09/2008 alleging evasion of stamp duty — Collector of Stamps
imposed duty of Rs. 60,529/~ and penalty of Rs. 20,000/- — Board of
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Revenue upheld the order of Collector Stamps — Agreement was
executed on 30/12/2002 whereas complaint was made on 12/09/2008 —
Complaint was barred by time which was not taken note of by Board of

Revenue - Matter remitted back to BOR. [Bank of Rajasthan Ltd.
Vs. State of M.P.] . ¥16

YT JfETaT (1899 BT 2), Grer 484 — 5 I% B} PR — DR
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fa. 7.9, <r=w) : --.*16

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
M.F. 2005 (14 of 2006), Section 2(1) and Panchayat Raj Evam Gram
Swaraj Adhiniyam, M.P. 1993 (1 of 1994); Section 85 — Panchayat
Karmi — Appointment — Resolution by Gram Panchayat — Less
meritorious candidate appointed — Appointment set aside by the
Collector — Confirm in Appeal by the Commissioner— State Minister
in Revisjon upheld the Reselution of Gram Panchayat— Held — Orders
of Collector and Commissioner erroneous procedurally — Upheld, as
leading to just decision — Appeal dismissed — Order of Single Judge
upheld. [Omprakash Meena Vs. State of M.P.] (DB)...1142

UTF Ngrad (Gve gt s gdfia) atfam gy, 2005 (2006
BT 14), €T 2(1) VT 797 ot §T T wGOT G5 T 1993 (1994
P7 1), 419 85 — IrAT FH — [gRy — W Yamd 7 GFE ~ B
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® ARl — A oEREn T, T SRt Prefr @ ey @ omar @
—m@mﬁ—mwmmﬁmwaﬁgﬁaaﬁvﬁr(mwm
A fa w1, weg) . (DB)...1142

University Grants Commission Act (3 of 1956), Section 12 ~
Functions of Commission - Act has been promulgated with an object
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to prescribe an agency to keep a watch on the standards.of higher
education establishments including prescribing service conditions - If
aregulation is made by UGC, after its approval by Central Government
and publication in official Gazette, it will become a law — UGC Act
would prevail over other enactments. [Ramlala Shukla (Dr.) Vs. State
of M.P.] -..1415

Wﬁmﬂmﬁmwﬂﬁwv(mﬁ T 3), GT 12 — smﬁvra‘
773 — e B Wi o) fAifta T3 @ S5eve @ e wakla fear
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fafer == — mmwmmﬁmm
FEARIE BT (erarar e (@1) fa. . wsw) ..1415

Urban Land (Ceiling and Regulation) Act (33 of 1976), Section
5 — Transfer of land after appointed day — Land already declared
surplus — Subsequent purchaser has no right or authority on the basis
of sale deed — Contrary to provisions of section 5 — Transaction is ab
initio void. [Madhu Janiyani Vs. State of M.P.] "...1316

FIv gy (afreay dr giv RErT) afefaT (1976 #1 33), &GRT

5 — fraifora A @ gearg gfY o1 Faver — 4fy wwa ¥ aftedw =ifya
— yzaTqEd! Bdr o py fAfw 3§ ER ® 913 gfter a1 nker
T — mWs$ma?$ﬁT\ﬁﬁ vwmwﬁmﬂqmﬁuﬁ
fa. 7.9, Iwg) ..1316

Urban Land (Ceiling and Regulation) Act (33 of 1976), Section
6(1) — Return by recorded Bhumi Swami filed after appointed day —
Objection dismissed — L.and declared as surplus — Notification issued
u/s 10(1) of the Act — Notice of surplus land served — Ceiling
proceedings never challenged before Appellate authority or any other
Court —Proceedings attained finality — State becomes ‘Bhumi Swami’
— State has every right to allot and dispose of such land as per the
procedure prescribed. [Madhu Janiyani Vs. State of MLP.]  ...1316
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Urban Land (Ceiling and Regulation) Act (33 of 1976), Section

33 and Urban Land (Ceiling and Regulation) Repealed Act (15 of

1999), Section 4 - Maintainability of Appeal w/s 33 of Act 1976 —

Possession of land was taken pursuant to order passed under 1976 Act

— Application u/s 4 of Repealed Act, 1999 was for declaring the

proceedings abated was rejected by Competent Authority — Order was

_challenged by filing Writ Petition — Matter was remanded back and
fresh order was passed on 01.09.2011 and application was once again

rejected — Petitioner at whose instance earlier petition was filed did

not challenge the order dated 01.09.2011 — Petitioner has no locus standi

to challenge order dated 01.09.2011 as he was not a party in earlier

petition ~ Further Addl. Commissioner sas well within his right to hold

‘that with repealing of Act 1976, forum u/s 33 of 1976 is also not available
— Petition dismissed. [Vishun Lal Upadhyay Vs. State of MLP.]...1469
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Urban Land (Ceiling and Regulation) Repealed Act (15 of
1999), Section 4 — See — Urban Land (Ceiling and Regulation) Act,
1976, Section 33 [Vishun Lal Upadhyay Vs. State of MLP.]  ...1469
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15), 81T 4 — @& — ¢ G (Fhreay i aiv Rf) sftfrm,
1976, 8T 33 (R aner Swrerg f4. w9, ) ...1469

Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Sections 2 and
4 -& Central Universities Act, (25 of 2009), Section 6 and
Vishwavidyalaya Sanshodhan Adhinivam M.P., 2011, Section 3 —
Affiliation — Petitioner running B.Ed. courses however, affiliation was
not granted by University on the ground that it has now become Central
University by virtue of Act, 2009 — New University has been constituted
under Sanshodhan Adhiniyam, 2011 however, the same has not become
functional — Even after formation of Central University, Dr. Harisingh ‘
Gaur University granted affiliation to institutions — State Govt. had
also requested authorities of Dr. Hari Singh Gaur University to make
some interim arrangements — Refusal to grant affiliation to Petitioner
bad in law - University directed to pass order of affiliation within 30
days if the petitioner found to have fulfilled all conditions — Result of
students who were admitted and whose examination has been taken
shall be released — Petition allowed. [Ekta Shiksha Prasar Samiti,
Chhatarpur Vs. Dr. Harisingh Gaur University] (DB)...*6
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Vishwavidyalaya Sanshodhan Adhiniyam M.P, 2011, Section
3 — See —Vishwavidyalaya Adhiniyam, M.P, 1 973, Sections 2 and 4
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[Ekta Shiksha Prasar Samiti, Chhatarpur Vs. Dr. Harisingh Gaur
University] (DB)...

freafaenag wenaT Jferam, 7.3, 2011, a7 3 — ]}G — Reafdzmay
Ffefras, 3.5, 1973, Gy 2z 7 4 (gear e var wfify, sawge fa. st
sRfds Wik gfEfdd) (DB)...*

Wakf Act (43 of 1995), Sections 4 to 7 and 85 & M.P. Gazette
Notification dated 25.08.1989 — Wakf Land dispute — Maintainability
of suit — No notice was given to plaintiff by Survey Commissioner
before converting dlsputed property into Wakf property — Therefore,
bar ufs 85 not attracted — Civil Court has jurisdiction to entertain the
suit — Setting aside the impugned judgment, case is remanded. [Yashoda
Devi (Smt.) Vs. State of M.P.] : ...1029
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Wakf Act (43 of 1995), Sections 33(1 )(2) & 85 — See — Civil
Procedure Code, 1908, Order 7 Rule 11 [Kallu Khan Vs. Wakf
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JOURNAL SECTION

IMPORTANT ACTS.' AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

' THE HIGH COURT OF MADHYA PRADESH (CONDITIONS OF

PRACTICE) RULES, 2012.

[Published in Madhya Pradesh Gazette, (Extra-ordinary) dated 7 June,
2012, page no. 531 to 532(5)]

High Court of Madhya Pradesh, Jabalpur
Jabalpur, dated 4 /14 May 2012

ANNEXURE-A
PREAMBLE

No.C-15.—In exercise of the powers conferred by Section 34(1) of
the Advocates Act, 1961 (Act No. 25 of 1961), the High Court of Madhya
Pradesh hereby makes following Rules laying down the conditions subject to
which an advocate shall be permitted to practice in the High Court and the
Courts sub-ordinate thereto.

1. Nomenclature.—These rules shall be called “The High Court
of Madhya Pradesh (Conditions of Practice) Rules, 2012”.

2. Commencement.— These rules shall come into force on the
date on which they are published in the Official Gazette.

3. Definitions.—In these rules unless there is anything repugnant
in the subject or context:—
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(1) “Advecate” shall include a partnership or a firm of
advocates.

(2) Other words and phrases shall respectively carry the
same meaning as assigned to them under the Advocates Act, 1961, the Code
of Civil Procedure, 1908 or the High Court of Madhya Pradesh Rules, 2008.

4.  Vakalatnama or Memorandum of Appearance.—Save as
otherwise provided for in any law for the time being in force, no advocate
shall be entitled to appear, act or plead for any person in any Court in a:—

(1) civil case, unless the advocate files an appointment in
writing in either form I-A or I-B appended to these
Rules, called Vakalatnama, signed by such person,
his recognized agent or by some other person, duly
authorized by or under a power of attormney to make
such appointment and signed by the advocate,
signifying acceptance thereof; except with the leave
of the Court granted on an application made for the
purpose along with a memorandum of appearance,
- or

(2) criminal case, unless the advocate files a vakalatnama )

or memorandum of appearance in the form
prescribed by the High Court (Form No. 2 of the
Appendix to the High Court of Madhya Pradesh
Rules, 2008): '

Provided that notwithstanding anything in clauses (1) above,
an advocate appointed for representing the Central
Government or the Government of Madhya Pradesh
may appear, act and plead on the strength of a
memorandum of appearance in form No. 2 of the
High Court of Madhya Pradesh Rules, 2008, signed
by himself:

Provided that where an advocate has already filed a
Vakalatnama in a case and a party or the advocate
engages another advocate to appear-in that case
merely for the purposes of pleading, it shall be
sufficient for such advocate to file a memorandum of

Hil
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appearance. However, such advocate may make a
prayer of adjournment even without filing a
memorandumn of appearance: -

Provided further that an advocate can act, appear and plead
on behalf-of a party in all such matters, as are
mentioned in clause (3) of rule 4 of order I1I of the
Code of Civil Procedure, 1908 (Madhya Pradesh
amendment dated 18-10-1968) provided that he had
filed vakalatnama for such party in the proceeding
out of which such matter has arisen. However, in
such a case, he shall file a memo of appearance in
Form No. 1 of the Appendix to the High Court of

“Madhya Pradesh Rules, 2008, expressing that he had
filed vakalatnama at any stage of the case:

Prov1ded further that nothing herein contained shall apply to
' an advocate who has been requested by the court
to assist the court as amicus curie in any case or

" proceeding:

Provided further that where an advocate has been appointed
by the High Court Legal Services Committee or -
District Legal Services Authority to defend an accused
person in a criminal case and the accused desires to
replace him with an advocate of his own choice, he
shall file a vakalatnama duly executed in favour of
such advocate or a memorandum of appearance in
lieu of Vakalatnama, if so permitted by the Court.

Explanation.—(1) A separate appointment or 2a memorandum
of appearance shall be filed in each of the several
connected proceedings, notwithstanding that the
same advocate is retained for the party in all the
connected proceedings.

(2) In this rule terms “Civil Case and Criminal Case”
for the purpose of the High Court, shall respectively
have the same meaning as has been assigned to them
in rule 4(2) and (3) of the ngh Court of Madhya
Pradesh Rules, 2008.
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5. Outside Advocate not to. Appear without a Local
Advocate~Anadvocate who is not ordinarily practicing in a particular court
shall not appear, act or plead in such Court unless he files a Vakalatnama or a
memo of appearance as the case may be, along with a local advocate.

6. Joint Vakalatnama or Memorandum of Appearance.—
Where in a case, a party is represented by more than one advocate; they may
file a joint vakalatnama or memo of appearance, as the case may be.

7. Address of Advocate on Vakalatnama shall be the
Address for the Purpose of Service.~The address, furnished by an advocate
at the time of acceptance of his appointment in accordance with rule 5(3) of
chapter VIII of the High Court of Madhya Pradesh Rules, 2008, shall be the
address for service within the meaning of rule 5 of Order I1I of the Code of .
Civil Procedure, 1908; .

8. Extent of Vakalatnama and Memorandum of Appearance
in Civil Cases.—(1) The vakalatnama of an advocate in civil cases, unless
otherwise restricted, shall be deemed to be in force to the extent provided in
that behalf by clause (3) of rule 4 of order III of the Code of Civil Procedure;
1908, (Madhya Pradesh amendment dated 18-10-1968).

(2)  Incivil cases, the memorandum of appearance of an advocate
shall be deemed to be in force:—

(@) underrule 8 of chapter VIII of the High Court of Madhya
Pradesh Rules, 2008, read with clause (3) of rule 4
of order III of the Code of Civil Procedure, 1908,
(Madhya Pradesh amendment dated 18-10-1968);
till the proceeding in which it is filed, is over and

(b) under order 3 rule 4(5) of the Code of Civil Procedure,
1908, till the event for which the advocate was
authorized, is over,

(3)  Without prejudice to the generality of the foregoing sub-rule
(1) and (2) above, a Vakalatnama filed in a writ petition from which a writ
appeal lies, shall continue in force till conclusion of proceedings of the writ
appeal unless the Vakalatnama is replaced by a fresh Vakalatnama in favour
of another advocate.

9. Extent of Vakalatnama ir Criminal Cases.—The
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vakalatnama of an advocate, in Criminal Cases, unless otherwise restricted,
shall be deemed to be in force in following proceedings as well:—

(1

@

€))

@

()

6
(M

(8)

®

(10)

(1D

12) -

every inquiry, trial or proceeding before a Criminal
Court whether instituted on a police report or
otherwise, .

an application for bail or reduction, enhancement of
amount or cancellation of bail in the case in the same
Court where such Vakalatnama or memorandum of
appearance was filed;

an application for transfer of the case from one Court
to another; ) :

an application for leave to appeal against an order of
acquittal in a case;

an appeal or petition for revision against any order or
sentence passed in a case;

areference arising out of a case;

An application to correct a clerical or arithmetical error
in ajudgment or final order.

An application for making concurrent, the sentences
awarded in the case or in an appeal, reference or
revision arising out of the case.

an application relating to or incidental to or arising in
or out of any appeal, reference or revision arising in or
out of the case,

an application or act for obtaining copies of documents
or for the return of articles or documents produced or
filed in the case or in any of the proceedings;

an application or act for withdrawal, refund or
payment; )

an application for the custody of or return, restitution
or restoration of the property forfeited or confiscated
in the case or an appeal, reference or revision arising
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10.

(13)

(14)

from the case as per the final order;

an application for expunging remarks or observations
on the record of or made in the judgment in the case
or any appeal, reference, revision or review arising out
of the case, and

an application or proceeding for sanctioning
prosecution under Chapter XIV of the Code of
Criminal Procedure, 1973, or any appeal or revision
arising from and out of any order passed in such an
application or proceeding:

Provided that where the venue of the case or the proceedings

is shifted from one Court to another (subordinate or
otherwise) except by way of transfer within the same
sessions division, the advocate filing the Vakalatnama
referred to in sub-rules (1) and (2) above in the former
court shall not be bound to appear act or plead in the
later Court unless he files or has already filed a
memorandum signed by him in the later court that he
has instructions from his client to appear, act and plead
in that Court,

Cessation of Vakalatnama or Memo of Appearance.—~The

vakalatnama or memo of appearance, as the case may be, of an advocate,
unless otherwise restricted, shall be deemed to be in force until.—

11.

@
&)

(4) all proceedings in that civil or criminal case have ended

(1) determined with the leave of the Court, on an application

signed by the party or the advocate, as the case may
be, and filed in Court or

the party or the advocate dies or

the advocate is suspended or disbarred or

so far as regards the party.

Advocates not to appear, Act or Plead in Certain

Circumstances.—(1) An advocate who has, at any time, advised in connection
with subject matter of a case, civil or criminal; or has drawn pleadmgs or
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acted fora party shall not act, appear or plead for the opposite party, in that
case:

Provided that ori receiving such information, the concerned advocate
may withdraw from the case, failing which, on proof of such conduct, the
Court may not allow the advocate to appear in the case.

(2)  Anadvocate who is not supposed to appear before a Judge
for any reason, shall not— '

(a) filea Vakalatnama or memorandum of appearance or
(b)  appear act or plead with or without a Vakalatnama,

in a case in which an advocate is already appearing for the

party and
O - whi(.:h is known to be likely to be listed,
(i) hearing therein is about to commence or
(@) has already commenced
-before such Judge.

12.  Frivolous, vexatious or motivated application or prayer
for recusal/transfer.—No advocate shall make a frivolous, vexatlous or
motivated application or prayer for—

(I) recusalmadetoa bench on judicial side or

(2) transfer of a case or a class of cases from a bench to the
Chief Justice on administrative side.

13.  Acceptance of Appointment by a Firm or a Partnership
of Advocates.~(1) The acceptance of a Vakalatnama or memo of appearance,
as the case may be, on behalf of a firm or partnership of advocates shall be
indicated by a partner affixing his own signature and specifying that itis in his
capacity as a partner of that firm or partnership of advocates.

(2) . Nosuch firm or partnership shall be entitled to appear, act or
plead in any Court unless at least one of the partners thereof is entitled to
appear, act or plead in such Court in conformity with rule 5 above

(3) The vakalatnama of a firm shall not be filed in any Court unless
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accompanied by a separate sheet certified by the partner of the firm who has
filed the Vakalatnama and containing the names and such other particulars as
are required in a Vakalatnama in respect of all partners of the firm.

(4)  Inevery case where a partner of firm of advocates signs any
document or writing on behalf of the firm he shall do so in the name of the
partnership and shall authenticate the same by affixing his own signatures as
partner.

(5)  Neither the firm of advocates nor any partner thereof shall
advise a party or appear, act or plead on behalf of a party in any matter or
proceeding where the opposite party is represented by any other partper of
the firm or by the firm itself,

14.  -Advocate not to file Vakalatnama or Memorandum of
Appearance in a Case in which an Advocate is already on Record.— (1)
Noadvocate shall be permitted to file a vakalatnama or memorandum of
appearance in any proceeding in which another advocate is already on record
of the case for the same party save with the consent of the former advocate
already on record of the case or with the leave of the Court unless the former
advocate has ceased to practice or has by reason of infirmity of mind or body
or otherwise become unable to continue to act. .

(2)  The former advocate on record of the case may signify his
consent for allowing the latter advocate to file a vakalatnama or memorandum
of appearance for the same party, in the margin of the vakalatnama or
memorandum of appearance.

3) Where the former advocate refuses or neglects to accord such
consent, the party or the latter advocate may file an application, for leave of
the Court concerned to replace the former advocate and to take the
vakalatnama or memorandum of appearance, as the case may be, on record.

(4)  Suchanapplication, where filed, shall be placed before the
Court concerned, which may, in its discretion, allow or reject the same.

15.  Disbarred or Suspended Advocate not to Act as a
Recognized Agent.—No advocate who has been disbarred or suspended or
whose name has been struck off the role of advocates, shall be permitted to
act, as arecognized agent of any party within the meaning of order IIl of the
Code of Civil Procedure, 1908.

16.  Advocate Guilty of Criminal Contempt of Court not to
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Appear, Act or Plead in a Court.—(1) No advocate who has been found
guilty of criminal contempt of the High Court of Madhya Pradesh or of any
Court subordinate thereto shall appear, act, or plead in the High Court and -
any Court of District where the contempt was committed:—

(a) ifthecontempt is of a nature which is capable of being
purged, unless he has purged himself of contempt.

(b) if the contempt is of a nature which is not capable of
being purged, for a period of 6 months from the date
on which he is convicted of the contempt.

(2)  Anorder, holding that an advocate—
(a) is guilty of contempt of Court; or
(b) has purged himself of the contempt;

-shal] be placed before the Chief Justice for its c1rcu1at10n
amongst the Judges of the State and the State Bar
Council.

17. Repealand savings.—(1) On coming into force of the Rules,
the Rules framed by the High Court of Madhya Pradesh under section 34(1)
of the Advocates Act, 1961, and published in M.P. Rajpatra, Pt. 4(ga), dated
23rd August, 1968, P. 69 by Notfn. No. 1546-11I-1-5-57 Ch. 18 dated 28th
February, 1967; shall stand repealed.

(2)  Notwithstanding that these Rule have come into force and
repeal under sub-rule (1) has taken effect—

(a) anything duly done or suffered; or

(b) any right, obligation or liability; accrued, imposed or
incurred; or any proceedings taken or to be taken,
in respect of such right, obligation or liability;

-under the repealed Rules, before such enforcement, shall not
be affected.

18. Removal of Difficulties.—If any difficulty arises in giving
effect to the provisions of the Rules, the Chief Justice may, by notification,
make such provisions, as may appear necessary and expedient for removing
such difficulty.
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APPENDIX 1-A

FORMAT OF VAKALATNAMA
[Rule 4(1) of the Rules framed under the Advocates Act, 1961]

Case/ProceedingsNo. ............vuvun.. ..
...... eiesieciieersiiiiisese ... ... Plaintiff/ Appellant/Claimant
/Petitioner/ Applicant
Versus
................. Defendant/Respondent/

Non-applicant

I/ We the *Plaintiff/ Appellant/ Claimant/ Petitioner/ Appellant or
Defendant / Respondent/ Non-applicant named below do hereby appoint,
engage and authorize advocate (s) named below to appear, act and plead in
aforesaid case/ proceedings, which shall include applications for restoration,
setting aside of ex-parte orders, corrections, modifications, review and recall
of orders passed in these proceedings, in this Court or in any other Court in
which the same may be tried/ heard/ proceeded with and also in the appellate,
revisional or executing Court in respect of proceedings arising from this case/
proceedings as per agreed terms and conditions and authorize him/ them to
sign and file pleadings, appeals, cross objections, petitions, applications,
affidavits, or other documents as may be deemed necessary or proper for the
prosecution/ defence of the said case inall its stages and also agree to ratify
and confirm acts done by him/ them as if done by me/us:

In witness whereof I/ we do hereunto set my/ our hand to these presents,
the contents of which have been duly understood by mefus, this .............
dayof............ 201..
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, 25
Particulars (in block letters) of each Party Executing Vakalatnama

Name & Father’s/ Registered  E-Mail - Telephone Status  Full Signature/
Husband’s Name Address Address  Number inthe  **Thumb

. (ifany) - (ifany) -Case - Impression
(1 S ) IR ) R () (5) (6)
(1
(2)
(3)
@
{5)
Accepted: '
Particulars (in block letters) of each Party Executing
: Vakalatnama
» .Fullpame & | Address for E-Mail Telephone Full
Enrollment Ne. Services Address Number (if any) Signature
in State Bar {ifany) :
Council ;
(1) 2) : (3) 4 (5
(n )
)]
O _
S} '

(3

*  Score out whichever is not applicable

** The thumb impression shall be attested by a literate person giving
above particulars.
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AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH
RULES, 2008

[Published in Madhya Pradesh Gazette, (Extra-ordinary) dated 7 June,
2012, page no. 532 (7) to 532 (10)]

ANNEXURE-B

In the High Court of Madhya Pradesh Rules, 2008, the following
amendments are made:—

(1) Rule2(7)(d) (2) of chapter IV is deleted. -

(2)  Inrule2(7) (h) of chapter [V, between words “bodies;”
& “and” following is inserted:—

“where the value 6f tender/contract is Rs. 50,00,000/
- or above;”

(3)  Rule 2(7) (f) of chapter IV is substituted by th
following:— '

“(®) in the nature of habeas corpus where a person is
in detention by or under the orders of the State or
Central Government or their officers:”

(4)  Inrule45 (2) of Chapter X; after the words “impugned
judgment or order” the following is added:—

“and that of the judgment or order of the Court of first
instance where the impugned judgment or order
was passed in an appeal or a revision. Provided that
the Court may dispense with the requirement of
filing certified copy of the order of the Court of
first instance at the stage of admission if a true
copy thereofs filed on affidavit or a copy thereof
is certified as true by the Counsel.”

(5) (a)Inrule 6(1) of Chapter XVIII, words and figures
“6,7 and 9 are substituted by figure and letter
“1(a)” and letter “I” is substituted by letter “II”.
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' 127
. (b) in rule 7(1) of chapter XVIII, word “additional” is
deleted.

(¢) In rule 7 (3) (b) of Chapter XVIII, word “will” is
substituted by word “shall” and words “ordinary
rate” are substituted by words and figures

“prescribed respectively under rule 14 of chapter
1 85’

(6) Inrule 25 of chapter X,—

(a) after words “asthe case may be” following words and
figures are added:— . :

“The advocate who has been so served shall
acknowledge receipt of the same- by

" endorsement on the original petition, writing

his full name below the signature. Such
acknowledgement together with a declaration

in following format shall be filed with the

. petition.
DECLARATION
(Under rule 25 chapter X)

The copies, as required by rule 25 of chapter X of the High Court
of Madhya Pradesh Rules, 2008, have been served upon ......... (the
person upon whom the copies have beenserved)at ............ (time) on
......... (date)in..........(place).

Advocate for the Petitioner

(b)  Between words “such acknowledgement’ and “name
of the advocate™ following is inserted: “and
declaration”.

(¢)  After words “ published in the cause list.”, following
new paragraph is added:—

“No petition shall be accepted in the Filing Centre
' without such acknowledgement and declaration
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(7)

(8)

®
®

()

except where the counsel for a party certifies
under his signature that the counsel for the
opposite party has refused to sign the
acknowledgment.”

After sub-rule 2 of rule 30 of Chapter X, followmg
sub-rule 3 are inserted:—

“(3) Provisions of rule 25 shall apply to the writ
petitions under article 227 (1) of the
Constitution of India also.”

In rule 11 of chapter II, between words “any
proceeding” and “shall be registered”
following words are inserted: “or an-application
for enlargement of time”.

In rule 5(3) of Chapter XII,~(a) word “four” is deleted.

Clauses (a), (b), (c), (d) and (e) are substituted
*  respectively by the following clauses:—

(a) Cases in which personal appearance has been
ordeéred by the Court for that date;

(b) Cases in which that date has been fixed specifically
~ byajudicial order of the Court other thanona
Mention slip;

(c) Not reached cases;

(d) Fresh matters (with or without application for
interim relief); and

(e) Interim matters (including consideration of
interlocutory applications);

after clause (e) the following clauses are added:—

(f) Miscellaneous matters (such as defauit matters and

matters listed for further orders);

(g) After notice matters;
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(b)
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11

(12)
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Inthe paragraph after clause (e). word “However” is

‘substituted by words “Provided that” and
words” “Not reached” cases shall be mcludcd

at the top under respective sub heads.” are
. deleted.

At the end the following proviso is added:—

“Provided further that “Final hearing at motion stage”
matters shall be taken up only on Tuesdays and
Thursdays before regular final hearing matters.”

In rule 24 of chapter X,—(a) after words “ the name” &
“address of”’ word “and” is deleted.

after words * the name” & “ address and” word “oﬁice
is inserted.

after words “ address name” & “ of the advocate” words
“phone numbers” are inserted.

In rule 34 of chapter X, at the end thc following
proviso is added:—

“Provided that if it is certified by the counsel for the
appellant in writing in the memo of appeal that
no reliance would be placed on all or any of
the aforesaid documents, the writ appeal may
be accepted by the office without inclusion of
those documents in the paper book referred to
above, however, if it appears during the hearing
that reference to all or any of the documents
referred above but not included in the paper
book is necessary, the Court may direct the

'appellant to comply with the requirement of
" the aforesald rule.” ‘

Followmg new codes are added to the Subject Category
Code.
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New Subject Service relating to
Central Govt. State Govt. Other Authorities

(1) 2) 3) 4)
Cancellation of Caste 17053 17153 17253
Certificate ]
Charge 17054 17154 17254
Medical Reimbursement 17055 17155 17255
Joining 17056 17156 17256
Posting _ 17057 17157 17257
Against the Order of 17058 - -

Armed Forces Tribunal

New Subject Subject category codes
[0} @)
Right to Information Act, 2005 20300
Jan Shiksha Adhiniyam, 2005 20400
Old Main Subject New Category to be added New Category Code
(n (2) 3)
Family matters Domestic Violence Act 13227
Panchayat MNREGA 15524
Education ~ Declaration of Result 12731
Issuance of Mark Sheet 12732
Admission to PG Course 12733
of In-service candidates
SUBHASH KAKADE
Registrar General,
High Court of Madhya Pradesh,
Jabalpur (M.P.).

28-4-2012.
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NOTES OF CASES SECTION

Short Note
: *(16)
Before Mr. Justice N.K. Mody
‘W.P. No. 8708/2013 (Indore) decided on 31 July, 2013

BANK OF RAJASTHAN LTD. ...Petitioner
Vs. .
STATE OF M.P. & anr. ..-Respondents

Stamp Act (2 of 1899), Section 48B - Limitation of 5 years -
Agreement executed on 30/12/2002 on stamp of Rs. 100/- - Complaint
filed on 12/09/2008 alleging evasion of stamp duty - Collector of Stamps

" imposed duty of Rs. 60,529/~ and penalty of Rs. 20,000/- - Board of

Revenue upheld the order of Collector Stamps - Agreement was
executed on 30/12/2002 whereas complaint was made on 12/09/2008 -

Complaint was barred by time which was not taken note of by Board of

Revenue - Matter remitted back to BOR.

TR AT (1899 o7 2) Gy 489 — 5 TS F R — T 100
®. B W W 30/12/2002 F Frafea — wrA goe @ 999 a1 ateus
X §Y 12/9 /2008 ' Rwraq wga A T — WY Yo wager T W
50,529 /— Y& U4 6. 20,000 / — BT MRS ARRIAG 9 — wod a3 wr
o Deidey D ARY o gfte #Y — &R 30 /12 /2002 St Freafya fFar T
vafe fiemd 12/09 /2008 € @ 12 off — Rreray wim afvfa of R w
oG Hsd gR & T8 {3 T — o 1ea a1 ammer ufanfia far rang

Rishi Tiwari, for the petitioner.
Sudarshan Joshi, P.L. for the respondent no.1/State.

Short Note
*(17)
Before Mr. Justice N.K. Mody
W.P. No. 9546/2012 (Indore) demded on 3 July, 2013

OM AADESH ENTERPRISES ..Petitioner
Vs.
INDORE MUNICIPAL CORPORATION & ors. ...Respondents

Constitution - Article 226 - Contrdct - Blacklisting and
forfeiture of earnest money - Tender of petitioner was found lowest and
work order was issued - Petitioner thereafter expressed his inability to
execute work due to hike in price - Mayor-in-council passed resolution
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and forfeited the earnest money and also black-listed the petitioner -
"Held - Show cause notice of 30 days as per clause 3 of terms and

conditions of tender is mandatory - No show cause notice was issued

before black listing the petitioner - Order of black listing quashed.

Tl — FIBT 226 — GIAT — FIAT Gt ¥ T07 Srerr FIv AT
g7 &7 HTeey — AT 3 e aow o 1 s 9 safdw e
foar T — aereE A { Phal § el @ e e e s
q aoll saefar @ew B — MemiR 3 Weew uiRa far ik afyw a9 w5
TRl T AR wra @ Il S sl @& F s o - afvfeita -
fifer @ w3 & figam ok ool @ IuR 30 AT o1 SR gamed ARy
E B — A B Dt it F srem @ gqd A erer gart iR snd
T8 foar T — STl A 7 Sre o1 ARy AfEa |

Pramod Nair, for the petitioner.
Satish Tomar, for the respondents. ' .

Short Note
*18)
Before Mr. Justice Prakash Shrivastava
W.P. No. 5357/2014 (Indore) decided on 17 November, 2014

PATIDAR STONE CRUSHER (M/S.) ... Petitioner
Vs.
M.P. VIDYUT VITARAN COMPANY LTD. & ors. ...Respondents

A.  Constitution - Article 226 and Electricity Act (36 of 2003),
Section 135 - Theft of electricity - Whether the issue relating to theft of
electricity can be assailed in writ jurisdiction - Held - The writ court has no
jurisdiction to pass any writ and the remedy lics somewhere else.

# glegrs — JgTBT 226 VT [IgT IERIT (2003 BT 36),
g7 135 — faga 1 71¢ — @ faga < 919 @ 99Rm faes ot Re
AfrsRar & gaAtd & o wa<dl } — affEiRe — Re =mamem <t @i
Re wia &< &Y siftreiRar T8) @l syar & @ity Suae €1

B.  Electricity Act (36 of 2003), Section 135 - Theft of electricity
- Petition for restoration of electricity connection - Amount not deposited
as per final assessment order - Disconnection of electricity supply - Held
- If Petitioner deposits requisite sum in terms of third proviso to Section
135(1A) of the Act, electricity supply be restored - Writ Petition dismissed.
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& [Rga aafaay (2003 #T 36) arr 135 — fIga ¥ @) — faega
daled @ O v @ ol wifuer — aiftm fraiver ads 3 aeEr <o
ST T Y 7Y — faem anqfd @1 A= — sitvfreiRa — afy g sy
@ GRT 135(1%) & T Wge =) Al © ITaR IR YT o oeal B,
fae@ gl g wnfie @ ot — Re arfier =nfle |

Cases referred : .

(2006) 8 SCC 629, W.P. No: 972/2001 (Indore) decided on 18 May,
2001.

S.M. Bangur, for the petitioner.
D.S. Panwar, for the respondents,

Short Note
*(19) (DB)
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Gangele
W.P. No. 3848/2012 (Jabalpur) decided on 22 January, 2015

UNION BANK OF INDIA ... Petitioner
Vs.
RAJENDRA WADHWA & ors. ' ...Respondents

Securitisation and Reconstruction of Findncial Assets and
Enforcement of Security Interest Act (54 of 2002), Rule 8(2) -
Publication of notice in two news papers within seven days - Possession
notice is to be published in leading newspapers not later than seven
days from the date of taking possession - Use of word "shall" makes
the provision mandatory - Tribunal rightly set aside the Sale as the
notice was not published within seven days.

fatfta snfearl’ a1 mfagfasvor siv Qo aer afosfa da &1 gadr
sffraw (2002 @1 54) BT 8(2) — wia et & Hflav 7 warAre—vat §
T TT FHrET — W WAAR-GE ¥ Be @ A BT TSI Feolr 39
a1 fafr 4 W R @ syia 9 fFar sen aiftd — e fE s -
T JANT SYEE S ATAIS 99101 & — Afrsvor 3 fAmy o) Shrr wy /@ s
fear e Aifew & wm faEt & Nax el 78 fear T om)

The order of the Court was delivered by : S.K. GANGELE, J.
Cases referred :

(2009) 8 SCC 366, (2007) 10 SCC 448, AIR 2009 Orissa 147, AIR
1961 SC 1480, AIR 1961 SC 751.
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Abhijeet C. Thakur, for the petitioner.
Atul Choudhary, for the respondent nos. 1 to 3.
N.K Salunke, for the intervener,

Short Note
*20)
Before Mr. Justice Sanjay Yadav
Civil Rev. No. 430/2009 (Jabalpur) decided on 26 March, 2014

VIDYABAI(SMT.) ...Applicant
Vs.
STATE OF ML.P. ...Non-applicant

Land Acquisition Act (1 of 1894), Sections 12 & 18 - Limitation
- Notice u/s 12(2) of Act was served without accompanying the copy of
award - Applicant filed application for obtaining certified copy of award
and after receiving the same, application for reference u/s 18 was filed
within a period of six months - Held - Application for reference was
filed within six months from the date of receipt of copy of award and
also there is no proof that copy of award was sent along with notice u/s
12(2) - Reference Court committed manifest error in rejecting the
reference on the ground of limitation - Matter remitted back for
adjudication on merit.

G AT JRTTT (1894 BT 1) Gy 12 §7 18 — few —
aftrfray A arr 12(2) & aafa sifew &) s o) wfy oo fvd R
arfie fovar AT — amdge R i wft afimma W @g amde weaa
frar oty 98 o &3 @ TR 6 ATE Y aEfr & WX g™ 18 @
gwfa frder g omdss wegw fvar Tar — affrafRa — sard @ afy
T wx B Al @ 6 W @ e Fidw g adE wwga frar T on
FIX st H g T 5 aare A ARy = o 12(2) @ st wifew
@ Tt wya R mar o — Pl =maraw 3 ok @ ae w B
FEFR w71 A 7oe vY ¥ A T1RT A — Tekist w ~mafoie g
wrierr wtaifia fHar |

Cases referred :
(2010} 3 SCC 545, (2012) 5 SCC 250.

Sameer Seth, for the applicant.
S.8. Bisen, G.A. for the non-applicant nos. 1 & 2.
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LL.R. [2015] M.P., 1385
SUPREME COURT OF INDIA
Before Mr. Justice Sudhanshu Jyoti Mukhopadhaya &
Mr. Justice S.A. Bobde
Cr.A. No. 318/2011 decided on 29 October, 2014

SRIKANT : ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 304-B - Dowry death -
Basic essentials - The death of a woman was caused by any burn or
bodily injury or otherwise than under normal cifcumstances; such death
has occurred within 7 years of her marriage; and soon before her death

she was subjected to cruelty or harassment by her husband or any
relative of her husband. ' (Para 11)

@ Ivs WIRaT (1860 BT 45), T 304~ — BT §og — Hfrw
Ffarary — afear @1 g fed s @ a1 wrdle 9@l ¥ @ w9E
RRefa’ @ sy @ $1RT g5 .8 90 7y 9ua fae 7 avf & diax
&2 &) ok wwed g ¥ gRa Ued SUS Wy swd ufy W 9w ufy @ freh
Reer gR1 sy &1 @aeR frar wrm ar Scfifsa fear & wrni

B. Evidence Act (1 of 1872), Section 113-B - Presumption
to dowry death - Ingredients to be established - (i) Accused. had
committed the dowry death of a woman; (ii) The woman was subjected
to cruelty or harassment by her husband or his relatives; (iii) Such
cruelty or harassment was for or in connection with any demand of
dowry and (iv) The woman was subjected to cruelty or harassment soon
before her death. (Para 13)

A TIeT ARSI (1872 &7 1), 99T 113—d — 6ol §oF P}
FTEFTeTT — wfYa e @ fad wew — (i) aiftgaa | afver 1 @ 1Y
PIRG @1; (i) afgar @ wrer gfy a1 s Redsr R #3ar & Aa9ER
far T a1 sedfifsa farar T o (i) a8 wxar @1 Sefisw <2w &) fadr
mwﬁﬂamaﬁaﬁ(w)wﬁ;ma%wmmwmmq
IHF g B YA usd FFar wam wami

C. Evidence Act (I of 1872), Section 113-B - Soon before
her death - Deceased harassed 5-6 months prior to the death - Justifies
the harassment for or in connection with dowry. (Para 20)
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T ey AT (1872 @7 1) 9T 1137t — SwFt yog @ -
gva 7Fd — 45T B 4G B 5-6 Aw qd weNfya frar T — RS B
o a1 e d9w & sefiew adt Rig wtar 2

D. Evidence Act (1 of 1872), Section 32 - Dying declaration
- Nature - Not recorded in question and answer form - Members of
deceased's in-laws present - Possibility of influencing her - Not voluntary
declaration. (Paras 25 & 26)

122 WIET ST (1872 BT 1) ST 32 — FDIHAG BT —
WY — ATeR wred A afifafed v - R @ e @ www
auﬁterd anﬁaaﬂ#aﬁ'ﬂm ﬁﬁ‘»’iﬁ:‘ﬁ?ﬂ‘qﬂiﬁl

E. Evidence Act (1 of 1872), Section 32 - Dying declaration
- Reliability - Two dying declarations - Contrary to each other - Not
reliable. _ (Para 28)

s R JTEI(ATT (1872 BT 1), 6T 32 — JAFTAD H27 —
Fregafiaar — <t g Fias oo — e R @ fandd — favawhg sl |

F Penal Code (45 of 1860), Section 304-B - Dowry deati -
Proof that death occurred otherwise than normal circumstances - -Death
caused by burn or bodlly injury - Comes within otherwise than normal
circumstances. (Para 32)

7 TV §IedT (1860 BT 45), N7 304—F1 — TET Yo — qeq
e aRRerfial @ awrem oa w19 %7 Wqd — g W a1 uRe
Hie ¥ @ifka s — Wqﬁﬁuﬁﬂa%mmﬁ#ﬁm%l

Cases referred :
AIR 2003 SC ?;828, (2005) 9 SCC 769, (2004) 4 SCC 470.
(Supplied: Paragraph numbers)
ORDER

1. This appeal has been preferred by the accused-appellant against the
judgment dated 15 th December,2009, passed by the High Court of Judicature
Madhya Pradesh at Jabalpur in Criminal Appeal No.7 of 1991. By the
impugned judgment, the High Court dismissed the appeal preferred by the
appellant there by affirming the sentence passed by the Additional Session
Judge, Dindori in Session Case No. 10 of 1990, for an offence punishable
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under Sections 498-A and 304-B of the Indian Penal Code, 1860 (IPC).
2. The facts leading to the conviction of the appellant are as follows:

The deceased, Mamta Bai, was married to the appellant Srikant in
the year 1986 in the collective Marriage Conference held at Jabalpur. The
case of the prosecution is that at that time, no dowry was seftled but afterward
the appellant started demanding dowry of Rs. 15,000/- and used to harass
her and subjected her to cruelty on account of not fulfilling the demand. Badri
Prasad Gupta, PW-17, the brother of Mamta, who was a Sub-Engineer in -
Irrigation Department at Baikunthpur, managed to help the appellant to open .
a hotel at Baikunthpur.The said hotel was run by him for 2% months only.
However, the appellant could not run the hotel properly hence it was closed.
Thereafter, the appellant had gone to Bhopal for business purposes but on
failure, he returned to Baikunthpur and intended to start a stationery business
- at Vikrampur for which Badri Prasad Gupta, PW-17, gave Rs. 2,500/- to the
appellant. Thereafter, the appellant persisted his demand and got the letters
written by his wife Mantta (now deceased) and brother Ramakant, but the
parents and brothers of the deceased failed to meet the same. For the said
reason, the appellant continued to harass his wife. On 25th July, 1989, Mamta,
poured kerosene over herself and on her daughter, Ruby aged about 2 years,
-and set herself ablaze on account of which both of them sustained burn injuries.

3. On the information of Guljari Lal, PW-7, at the outpost of Vikrampur,
report was written in Rojnamcha Sanha (Ex.P-33C ) by Ravishanker (PW- -
37). Sarada Makhan Singh (PW-35),Principal of Government Higher
Secondary School, Vikrampur, recorded her dying declaration (Ex.P-26).
Mamta and her daughter Ruby were sent to Primary Health Centre,
Dindori,where they were admitted. Dr. S.K. Khare(PW-11) intimated the
concerned police for recording her dying declaration and, therefore, at the
request of the concerned police, Mr.C.L. Yadav (PW-8), Naib Tahsildar and
Executive Magistrate recorded her dying declaration (Ex.P-6). Subsequently,
on 26th July,1989,at 3.05a.m., Mamta died and her daughter Ruby also
died Marg Intimation No. 0/89 was registered-at police station, Dindori, from
where it was sent to Police Station Shahpur, where the Marg Intimation No.15/
89 under Section 174 of Code of Criminal Procedure, 1973, was registered.
After preparing Panchanama of the dead body of Mamta, postmortem
examination was conducted by Dr. S.K. Khare (PW-11) and Dr. R. M. Mishra
(PW-29). The doctors opined that the cause of death was shock as a result
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of extensive burn. However, Viscera and articles were preserved for further
chemical and histopathological examination. The articles were seized and on
the basis of inquiry of Marg Intimation, crime no.81/89 under Section 306 of
IPC was registered at Police Station, Shahpur. The statement of witnesses
were recorded during the course of investigation and seized articles were
forwarded to F.S L., Sagar, for chemical examination. After completion of the
investigation , the charge sheet was filed in the Court of J. M.F.C. , Dindori,
who committed the case to the Sessions Court for trial.

4. The appellant was charged under Sections 498-A and 304 B or in
alternative under Section 306 IPC. He denied the guilt and claimed innocence
contending that he has not committed any offence. On behalf of the prosecution
altogether 37 witnesses were examined and no witnesses were examined on
behalf of the defence. After appreciation of the evidence, the trial Court held
the appellant guilty under Sections 498-A and 304 B IPC and sentenced him
with rigorous imprisonment for 3 years under Section 498-A and for rigorous
imprisonment for 10 years for the offence punishable under Section 304B.
Both the sentences were directed to run concurrently,

5. Mr. Fakhruddin, learned Senior counsel, appearing on behalf of the
appellant, mainly placed reliance on the dying declaration of the deceased,-
which was recorded by Mr. C.L.Yadav, Naib Tahsildar and Executive
Magistrate, Dindori. It was contended that it was an accidental death, as
accepted by the deceased, Mamta, herselfin her dying declaration. It was
further contended that the trial court mainly erred in law in discarding the two
prompt dying declarations made by the deceased, It was also contented that
the trial court failed to appreciate that there was no cogent evidence as to the
torture and dowry harassment and that much less harassment was for or in
connection with dowry soon before the death . He placed reliance on some of
the decisions of this Court, which will be discussed at an appropriate stage.

6. We have heard rival contentions made on behalf of the parties and
also perused the record.

7. Mamta died on 26 th July, 1989 at 3.05a.m. The Panchanama of the
dead body was prepared and postmortem examination was conducted by Dr.
S.K. Khare (PW-11) and Dr.R.M. Mishra (PW-29). According to their
opinion, the cause of death was shock as a result of extensive burns.The
postmortem examination report is Ex.P-14 which contains the signatures of
both the autopsy surgeons.
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8. It is not in dispute that the appellant married to the deceased, Mamita,
in the year 1986 and the death took place on 26th July, 1989. Therefore, the
prosecution could prove that the deceased died within 7 years of her marriage
and died due to burn injuries.

9. Mamta died on account of extensive burns and keeping in view the
evidence of the autopsy report, the question arises as to whether it can be
recorded as an accidental death, as contended on behalf of the appellant. But
before discussing the said issue it is desirable to notice whether the prosecution
had proved all the ingredients beyond reasonable doubt against the appellant
to draw the presumption under Section 113B of the Indian Evidence Act,
1872, as to whether the appellant caused dowry death.

10.  Section 304 IPC relates to dowry death and reads as follows:

"304B. Dowry death--(1) Where the death of a woman
is caused by any burns or bodily injury or occurs otherwise
than under normal circumstances within seven years of her
marriage and it is shown that soon before her death she was
subjected to cruelty or harassment by her husband or any

. relative of her husband for, or in connection with, any demand
- for dowry, such death shall be called "dowry death”, and such
husband or relative shall be deemed to have caused her death."

11. The basic essentials required to be established u/s 304B IPC are: (i)
The death of a woman was caused by any burns or bodily injury or otherwise
than under normal circumstances; (ii) Such death have occurred within seven
years of her marriage; and (iii) Soon before her death she was subjected to
cruelty or harassment by her husband or any relative of her husband.

12, Section 113B of the Indian Evidence Act reads as follows:

"113 B. Presumption as to dowry death.- When the
question is whether a person has committed the dowry death of a
woman and it is shown that soon before her death such woman
has been subjected by such person to cruelty or harassment for ,
or in connection with, any demand for dowry, the Court shall
presume that such person had caused the dowry death."

13.  The presumption shall be raised only on the proof of the following
essentials: :
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() " The question before the Court must be whether the accused
had committed the dowry death_ of a woman;

(i) The woman was subjected to cruelty or harassment by her
husband or his relative;

(i)  Such cruelty or harassrheﬁt was for or in connection with , any
demand for dowry; and -

(iv)  The woman was subjected to cruelty or harassment soon before
her death.

14, Inthis connectibn, iWf: may refer the decision of this Court in the éase
of Kaliyaperumal and Anr. Vs. State of Tamil Nadu (AIR 2003 SC 3828).

.15, Ram Dayal Gupta (PW-23) is the father of the deceased, Mamta,
Ravishankar Gupta (PW-7), Badri Prasad Gupta (PW-17) and Purshottam
Lal Vaisya (PW-23) are her brothers. They have given evidence that the
appellant demanded Rs.15,000/-Letters were also received demanding
Rs. 15,000/- from the in-laws of the deceased. They have denied that the
appellant demanded such money for doing the business.

16. Ram Dayal Gupta (PW-22) has deposed that Rs. 7,000/ was given
at the time of marriage but the appellant demanded Rs. 15,000/- at the time of
'Bidai'. His daughter used to tell him that the appellant used to demand money.
She told the aforesaid facts 3-4 times and lastly 5-6 months before the incident.
Due to financial constraints, he failed to meet the demand. His daughter wrote
a letter/Article-B to him which was seized by the police. In the cross
examination he has stated that he did not lodge the report regarding the demand
of dowry because he wanted the relation to be maintained. “

I7.  Ravishankar Gupta (PW-7) had also given evidence that the appellant
demanded Rs.15,000/- but he did not provide the same. He also received
letter/Article-D written by the brother of the appellant.

18.  Badri Prasad Gupta (PW-17) in his statement deposed that the
appellant demanded Rs. 15,000/-. He also stated that the appellant used to
harass his sister and, therefore, he took his sister to Baikunthpur where he
was serving. The appellant also reached there.He managed to open a hotel
for the appellant but it was closed after 2 ¥ months.

19.  Similar was the statement made by Purushottam Lal Vaishya (PW-23)
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that subsequent to the marriage of his sister he had gone to Vikrampur where
the appellant demanded Rs. 15,000/-, but he refused. Thereafter, he demanded
Rs.3,000/- or Rs. 4,000/- but he expressed his inability to give the same .He
also stated that his sister used to tell him that the appellant harassed her on
account of not giving the dowry.

20.  Theaforesaid evidences corroborate each other and it is clearly proved

“that the appellant harassed his wife, deceased Mamta for and in connection

with dowry. The appellant harassed the deceased 5-6 months prior to the
death of the deceased also justifies the stand taken by the prosecution that
the harassment for or in connection with dowry was soon before her death.

21.  From the aforesaid evidence on record it is clear that the deceased
Mamta died due to burn injuries, the death took place within 7 years of her
marriage, she was subjected to cruelty and harassment by her husband, such
cruelty and harassment was for and in connection with dowry and such -
harassment was soon before her death . The prosecution having proved all the
essential against the appellant, the presumption under Section 113B of the
Indian Evidence Act certainly goes against the appellant.

22, Thelearned counsel appearing on behalf of the appellaht submitted
‘that the death was incidental and , therefore, could not be termed to be a

death due to burns caused due to harassment for or in connection with dowry
soon before the death . He placed reliance on the dying declaration of Mamta
dated 25th July, 1989, when she was admitted in Primary Health Centre,
Dindori.

23.  The dying declaration (Ex.P-6) was recorded by Mr.C.L.Yadav
(PW-8), Naib Tahsildar and Executive Magistrate , Dindori. The certificate
that she was fit to give statement was obtained from Dr. S.K. Khare (PW-
11). Mr. C.L. Yadav has given his statement that he recorded the dying
declaration of the deceased Mamta and she gave her statement and that she
remained conscious during the recording of the statement. This witness has
also stated that at the time of recording of the statement no other person,
except Dr. Khare, was there as all others were sent out.

24.  Onperusal of the statement of PW-8, it reflects that he has given the
evidence before the Court in a very slipshod manner. He had not given the
evidence in detail as to what the deceased stated in her dying declaration.

25.  The Court also failed in its duty to record the statement of the said
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witness properly. It is evident that the dying declaration was not recorded in
the question and answer form and the members of her in-laws family were
there when she was admitted in the Primary Health Centre, Dindori. Therefore,
the possibility of her in-laws influencing her in giving her statement could not
be ruled out.

26.  Thetrial court and the High Court both ruled that the dying declaration
given was not voluntary. The theory of accidental fall of kerosene container-
due to the act of child and catching of fire had been negatived in view of the
evidence of autopsy surgeons Dr. S.K. Khare (PW-11) and Dr. R. M. Mishra
(PW-29), who have clearly deposed that the smell of kerosene was coming
. out from the body of the deceased which can only be possible by pouring the
kerosene over the body and setting the fire. Dr.R.M. Mishra had clearly opined
that it was not the case of accidental fire. Therefore, it is not proved that
Mamta gave dying declaration voluntarily. Another dying declaration was
recorded on the same date , i.e. 25.7.1989, by Sardar Makhan Singh (PW-35),
who was examined as PW-35. He was posted as Principal of Government
Higher Secondary School, Vikrampur. He stated that at about 3-4 p.m., the
S.H.O. sent a constable to him who narrated the incident and told him that the
5.H.O. had invited him to record the statement because he was a gazetted
officer. Then he went to the residence of the accused person with'the policeman
and saw that a woman aged 22-23 years old was lying on the cot. The woman
was in burnt condition and was gabbing. A child was lying there,who was also
in burnt condition. The child was lying inside the house, He subsequently stated
that he did not feel the smell of anything, including kerosene. The said woman
told him to teach her daughter properly and he promised that he would teach
her properly. When he asked the woman about the said state of affairs, she
told him that she was cooking food in the kitchen and the container of oil got
overturned on her dress which caught fire.

27. The aforesaid statement was recorded by PW-35, which was signed
by two proper witnesses and marked as Ex.P-29.However, the said dying
declaration was first recorded by the Principal and then the two witnesses put
their signature,

28.  In State of Punjab Vs. Parveen Kumar (2005) 9 SCC 769 this
Court while dealing with different versions of the incident in the several dying
declaration held that such dying declaration may create doubt about their
truthfulness. Having noticed that three dying declaration made by the deceased

Yw
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woman, first before her uncle, second before Executive Magistrate and third
before Sub Inspector of Police, one contrary to the other, this Court held that
the dying declarations being inconsistent with each other as versions disclosed
were quite different and as a role of the accused was differently described,
held that those were not reliable.

29.  Inthepresent case, we find that two versions have been recorded in
two dying declarations one in which the kerosene container fell on her and the
other in which daughter accidentally overturned kerosene container over her,

contrary to each other. Therefore both the trial Court and the High Court
discarded the dying declarations.

30.  Learned coursel appearing for the appellant relied on the detision of
State of A.P. Vs. Raj Gopal Asawa and Another (2004) 4 SCC 470. In the
said case having noticed the provision of Sections 498 A, 304B IPC and Sectlon
113 B of the Evidence Act, this Court held:

"4 conjoint reading of Section 113-B of the

Evidence Act and Section 304-B IPC shows that there must

be material to show that soon before her death the victim

was subjected to cruelty or harassment. Prosecution has

‘ to rule out the possibility of a natural or accidental death

" soas to bring it within the purview of the 'death occurring

otherwise than in normal circumstances’. The expression

'soon before’ is very relevant where Section 113-B of the

. FEvidence Act and Section 304-B IPC are pressed into

service.Prosecution is obliged to show that soon before

the occurrence there was cruelty or harassment and only

in that case presumption operates. Evidence in that regard

has to be led by prosecution.'Soon before' is a relative term

. and it would depend upon circumstances of each case and

no strait-jacket formula can be laid down as to what would
constitute a period of soon before the occurrence.,

It would be hazardous to indicate any fixed period,

. and that brings in the importance of a proximity test both for
the proof of an offence of dowry death as well as for raising

' a presumption under Section 113-B of the Evidence Act. The
expression ‘soon before her death’ used in the substantive

" Section 304-B IPC and Section 113-B of the Evidence Act is
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present with the idea of proximity test. No definite period has
been indicated and the expression 'soon before' is not defined.
A reference to expression ‘soon before' used in Section 114,
Hlllustration (a) of the Evidence Act is relevant. It lays down
that a Court may presume that a man who is in the possession
of goods 'soon afier the thefl, is either the thief has received
the goods knowing them to be stolen, unless he can account
for his possession. The determination of the period which can
come within the term ‘soon before' is left o be determined by
the Courts, depending upon facts and circumstances of each
case. Suffice,however, to indicate that the expression 'soon
before’ would normally imply that the interval should not be -
much between the concerned cruelty or harassment and the
death in question. There must be existence of a proximate
and live-link between the effect of cruelty based on dowry
demand and the concerned death. If alleged incident of cruelty
Is remote in time and has become stale enough not to disturb
mental equilibrium of the woman concerned, it would be of
no consequence."

31.  Itwascontended on behalf of the learned counsel for the appellant
that prosecution while succeeded in proving that the woman died due to burns,
they failed to prove that the burns was not due to accident and it was otherwise
than in normal course. However, such submission cannot be accepted in view
of Section 304B IPC, wherein it is stipulated that where the death of a woman
is caused by burn or bodily injury or occurs otherwise then under normal
circumstances within 7 years of marriage and when it is shown that soon before
her death she was subject to cruelty or harassment by her husband or any
relative of her husband for or in connection with any demand for dowry such
death shall be called dowry death or such husband or relative should have
been deemed to cause her death.

32.  The cause of death u/s 304B can be burns or bodily injury which is
specified under Section 304B. If death occurs otherwise then normal
circumstances it is a third category u/s 304B, which is non-specific unlike
burns, or bodily injury, though burn and bodily injuries also comes within the
meaning of otherwise then under normal circumstances. Therefore, if one of
the essential ingredients is proved that the death of the woman is caused by
burns, it is not necessary for the prosecution to prove that death occurs
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otherwise then normal circumstances, as death due to burns comes under
otherwise then under normal circumstances. If all the four essential ingredients
are proved beyond all reasonable doubt by the prosecution, the presumption
under Section 113B will go against the accused, who in his turn may prove
that the death of the woman was accidental and was not due to harassment of
husband or relative of the husband for or in connection with dowry and no
such harassment was made soon before the death. In the present case the
appellant has failed to prove the same.

33.  Theprosecution being successful in proving all, the essentials of Section
304B of IPC and the appellant having failed to rebut the evidence by placing
evidence on record that death was accidental death, we find no ground to
interfere with the conviction made by the trial court as affirmed by the High
Court.However, taking into consideration the nature and circumstances of
the case, while we affirm the conviction of appellant-Srikant, S/o Ram Charan
Gupta under Section 498A and 304B IPC and sentence of rigorous
imprisonment for 3 years for the offence under Section 498A, as held by trial
court and affirmed by High Court, we reduce the sentence to rigorous
imprisonment for 7 years-for the offence under Section 304B IPC. Both the
sentences shall run concurrently. The appeal is dismissed.

34.  Theappellant be taken to custody to serve the remaining period of
sentence and his bail bonds stands cancelled.

Appeal dismissed.

LL.R. [2015] M.P., 1395
SUPREME COURT OF INDIA
Before Mr. Justice J. Chelameswar & Mr. Justice S.A. Bobde
Civil Appeal No. 10778/2014 decided on 5 December, 2014

MSP INFRASTRUCTURELTD. (M/S.) . - ...Appellant
Vs.
M.P.ROAD DEVL. CORP. LTD. ...Respondent

Arbitration and Conciliation Act (26 of 1996), Sections 34 &
16(2) - Jurisdiction - Objection with regard to the jurisdiction was not
raised in defence statement - It was also not raised at any time before
Tribunal - After suffering the Award and after 2 years of filing of petition

" u/s 34, objection was raised by amendment - Held - Section 16(2)

provides that an objection to jurisdiction must be raised at the stage of
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submission of defence statement - Since the ground raised by
amendment application is contrary to law - Amendment application
should not have been allowed by High Court - Impugned order set-
aside - Appeal allowed. (Paras 14,16 & 18)
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Case referred :
(2011) 5 SCC 532.
JUDGMENT

' The Judgment of the Court was delivered by :
S.A. BOBDE, J. :- Leave granted. '

2. The question that has arisen in this appeal is : whether a party to an
arbitration proceeding may be permitted to raise objections under Section 34
of the Arbitration and Conciliation Act, 1996 (for short “the Arbitration Act,
1996”), with regard to the jurisdiction of the Arbitral Tribunal (for short “the

Tribunal™) after the stage of submission of the written statement. :

3. M/sM.S.P. Infrastructure (Appellant) and the M.P. Road Development
Corporation (Respondent) entered into a contract on 04-04-2002 for the

development and upgradation of the Raisen-Rahatgarh road (a stretch of
about 100 Kms.) in the State of Madhya Pradesh.

4. Upon a dispute arising between the parties in respect of the work
carried out by the Appellant, the Respondent Corporation terminated the said
contract and encashed the bank-guarantee. Thereafter, the Appellant filed a
Civil-Suit being C.S. No. 63 of 2003 before the Calcutta High Court
challenging the termination of the Agreetent as well as the encashment.

5. The Calcutta High Court disposed of the suit on 22-05-2003 by
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recording “Terms of Settlement” between the parties, whereby it was decreed
that the dispute would be referred to arbitration in terms of the contract dated
04-04-2002 within a period of 30 days, under the provisions of the Arbltratlon
Act, 1996.

6. The Tribunal made an award on 27-11-2006. By the said award, the
Tribunal partly allowed the claims of the Appellant and accordingly awarded
a sum of approximately Rs. 6.90 crores as well as the release of Fixed Deposit
Receipts which had been deposned as security with the Respondent

7. Aggrleved by the award dated 27-11-2006, the Respondent filed a
petition on 09-01-2007 for setting aside the award under Section 34 of the
Arbitration Act, 1996, The Respondent assailed the award as being in
contravention of clause (b) of sub-section (2) of Section 34 of the Arbitration
Act, 1996.

8. Subsequently, on 28-02-2009 the Respondent moved an application
to amend the original petition under Section 34 to add additional grounds of
objection. The Additional District & Sessions Judge, Bhopal (Madhya
Pradesh) vide order dated 26-08-2009 rejected the said amendment
application. The learned Additional District & Sessions Judge observed that
it was absolutely unjust and unfair to file such objections after two years of
the filing of the petition under Section 34 of the Arbitration Act, 1996.
Aggrieved, the Respondent preferred a Petition under Article 227 before the
High Court of Madhya Pradesh at Jabalpur. The Madhya Pradesh High Court
without going into the tenability of the amendment application at the stage at
which it was moved, i.e., beyond the time permitted by Section 16 of the
Arbitration Act, 1996, simply allowed the amendment by observing that they
are not deciding the merits of the case and that they were simply considering
the amendment application.

9.  On18-02-2010, the High Court allowed the Respondent’s petition
and set aside the order of the District Court, thus allowing the amendment
application.

10. Aggrieved by the allowing of the amendment application, the Appellant
has moved this Court. We must at once notice that the main challenge to the
order allowing the amendment is that it allows the Respondent to raise an
objection to jurisdiction contrary to Section 16 of the Arbitration Act, 1996,
which provides that an objection to jurisdiction shall not be raised later than
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the submission of the statement of defence. The grounds allowed to be raised
by the order allowing the amendment application are as follows:

“I-4 That the Indian Council of Arbitration, New
Delhi had no jurisdiction to appoint any Arbitral Tribunal
of private peérsons to entertain and decide the dispute
between the parties as it related to a works contract
between a contractor and a/Govt. Undertaking.

I-B That the dispute being a dispute between a
contractor and a Govt. Undertaking arising out of a works
contract of more than Rs.50,000/- the Arbitration Tribunal
Constituted by the State Govt. of M.P. had the exclusive '
furisdiction to decide the said dispute on being submitted’
to it under sub section I of, Section 7 of the M.P.
Madhyastham Adhikaran Adhiniyam; 1983 and none else.
As such, the impugned award passed by the Arbitral
Tribunal constituted-by the Indian Council of Arbitration,
New Delhi having no jurisdiction to entertain and/or decide
the dispute, the impugned award is a total nullity and non-
est in the eye of law.”

11" According to the Appellant, the Tribunal under the Arbitration Act,
1996 was fully empowered to enter into and decide the dispute submitted to
it, since the dispute was referred in pursuance of an arbitration clause contained
in the Concession Agreement, which reads as follows:

“39.1 Any dispute, which is not resolved amicably as
provided in Clause 39.1 and 39.2 shall be finally decided
by reference to arbitration by a Board of Arbitrators
appointed as per the provision cof ihe Arbitration and
Conciliation Act, 1996 and any subsequent amendment
thereto. Such Arbitration shall be held in accordance with
the Rules of Arbitration of the Indian Council of Arbitration
and shall be subject to the provisions of the Arbitration
and Conciliation Act, 1996 and as amended from time to
time thereafter.”

12.  The Appellant further contends that the aforesaid clause covers any
dispute which is not resolved amicably and is intended to cover the present

S
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dispute which arises under the contract formed and concluded by the agreement
which contains this very arbitration clause. The Appellant further contends
that this agreement was entered into by the parties in the year 2002, being
fully aware of the existence of the Madhya Pradesh Madhyastham Adhikaran
Adhiniyam, 1983 (for short “the M.P. Act of 1983"). Not only this, the parties
reiterated this agreement before the Calcutta High Court when they specifically
agreed vide Clause ‘C’ of the consent terms that if the Appointing Authority
fails to appoint and constitute the Tribunal in terms of the Concession
Agreement dated 04-04-2002 within a period of 30 days, the parties shall be
at liberty to apply to the Madhya Pradesh High Court for appointment and
constitution of the Tribunal under the provisions of the Arbitration Act, 1996.
Thus, on two occasions, the parties asserted ahd consented that the dispute
between them would be resolved by Arbitration under the provisions of the
Arbitration Act, 1996. Therefore, according to the Appellant, there is no merit
whatsoever in the ground introduced by the amendment application. Even
otherwise, the Appellant contended that the provisions of the Arbitration Act,
1996, being a Parliamentary Statute would have precedence over the M.P.
Act of 1983, which is a State Act on the same subject. Above all, it was
contended that the introduction of the ground that the Tribunal did not have
jurisdiction is grossly belated and impermissible in view of Secticn 16(2) of
the Arbitration Act, 1996.

13.  Itisclear from the circumstances, that in the event it is found that the
newly added ground could not have been raised at this stage, i.e. the stage at
which it was allowed to be raised, it is not necessary to go into the wider
question as to which Act will prevail, the Central Act or the State Act. Thus,
the only question that falls for consideration at this stage is whether, having
regard to Section 16 of the Arbitration Act, 1996, the Respondent was entitled
to introduce the ground that the Arbitration Tribunal constituted under the
M.P. Act of 1983 would take precedence over the Tribunal constituted under

the Arbitration Act, 1996, that too by way of an amendment to the petition
under Section 34.

14.  Section 16(2) of the Arbitration Act, 1996 reads as follows:

“Section 16(2) A plea that the arbitral tribunal does.not
have jurisdiction shall be raised not later than the
‘submission of the statement of defence; however, a party
shall not be precluded from raising such a plea merely
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because that he has appointed, or participated in the
appointment of, an arbitrator.”

On a plain reading, this provision mandates that a plea that the Tribunal
does not have jurisdiction shall not be raised later than the submission of the
statement of defence. There is no doubt about either the meaning of the words
used in the Section nor the intention. Simply put, there is a prohibition on the party
from raising a plea that the Tribunal does not have jurisdiction after the party has
submitted its statement of defence. The intention is very clear. So is the mischief
that it seeks to prevent. This provision disables a party from petitioning an Tribunal
to challenge its jurisdiction belatedly, having submitted to the jurisdiction of the
Tribunal, filed the statement of defence, led evidence, made arguments and ultimately
challenged the award under Section 34 of the Arbitration Act, 1996, This is exactly
what has been done by the Respondent Corporation. They did not raise the question
ofjurisdiction at any stage. They did not raise it in their statement of defence; they
did not raise it at any time before the Tribunal; they suffered the award; they
preferred a petition under Section 34 and after two years raised the question of
Jurisdiction of the Tribunal. In our view, the mandate of Section 34 clearly prohibits
such a cause. A party is bound, by virtue of sub-section (2) of Section 16, to raise
any objection it may have to the jurisdiction of the Tribunal before or at the time of
submission of its statement of defence, and at any time thereafter itis expressly
prohibited. Suddenly, it cannot raise the question after it has submitted to the
jurisdiction of the Tribunal and invited an unfavourable award. It would be quite
undesirable to allow arbitrations to proceed in the same manner as civil suits with
all the well-known drawbacks of delay and endless objections even after the
passing of a decree.

15.  Shri Divan, the learned senior counsel for the Respondent vehemently
submitted that a party is entitled under the law to raise an objection at any stage as
- to the absence ofjurisdiction of the Court which decided the matter, since the
order of such a Court is a nullity. It is not necessary to refer to the long line of
cases in this regard since, that is the law. But, it must be remembered that this
position of law has been well settled in relation to civil disputes in Courts and not
in relation to arbitrations under the Arbitration Act, 1996. Parliament has the
undoubted power to enact a special rule of law to deal with arbitrations and in
fact, has done so. Parliament, in its wisdom, must be deemed to have had knowledge
of theentire existing law on the subject and if it chose to enact a provision contrary
to the general law on the subject, its wisdom cannot be doubted. In the
circumstances, we reject the submission on behalf of the Respondent.

oy
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16. It was next contended on behalf of the Respondent by Shri Divan,
that Section 16 undoubtedly empowers the Tribunal to rule on its own
jurisdiction and any objections to it must be raised not later than the submission
of the statement of defence. However, according to the learned senior counsel,
objections to the jurisdiction of a Tribunal may be of several kinds as is well-
known, and Section 16 does not cover them all. It was further contended that
where the objection was of such a nature that it would go to the competence
of the Arbitral Tribunal to deal with the subject matter of arbitration itselfand
the consequence would be the nullity of the award, such objection may be
raised even at the hearing of the petition under Section 34 of the Act. In
support, the learned senior counsel relied on clause (b) of sub-section (2) of
Section 34 which reads as follows:-

“34(2) An arbitral award may be set aside by the
Court only if —

(a) ‘
(b) the Court finds that —

(i) the subject-matter of the dispute is not
capable of settlement by arbitration under
the law for the time being in force, or

(i) the arbitral award is in conflict with the
public policy of India.

It is not possible to accept this submission. In the first place, there is
nothing to warrant the inference that all objections to the jurisdiction of the
Tribunal cannot be raised under Section 16 and that the Tribunal does not
have power to rule on its own jurisdiction. Secondly, Parliament has employed
a different phraseology in Clause (b) of Section 34. That phraseology is “the
subject matter of the dispute is not capable of settiement by arbitration.” This
phrase does not necessarily refer to an objection to ‘jurisdiction’ as the term
is well known. In fact, it refers to a situation where the dispute referred for
arbitration, by reason of its subject matter is not capable of settlement by
arbitration at all. Examples of such cases have been referred to by the Supreme
Court in the case of Booz Allen and Hamilton Inc. Vs. SBI Home Finance
Limited and Ors.' This Court observed as follows:-

L (2011) 58CC532
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“36. The well-recognised examples of non-arbitrable
disputes are: (i) disputes relating to rights and liabilities
which give rise to or arise out of criminal offences; (ii)
matrimonial disputes relating to divorce, judicial
separation, restitution of conjugal rights, child custody;
(iii) guardianship matters; (iv) insolvency and winding-up
maltters; (v) testamentary matters (grants of probate, letters
of administration and succession certificate); and (vi)
eviction or tenancy matters governed by special statutes
where the tenant enjoys statutory protection against
eviction and only the specified courts are conferred
furisdiction to grant eviction or decide the disputes.”

The scheme of the Act is thus clear. All objections to jurisdiction of whatever
nature must be taken at the stage of the submission of the statement of defence,
and must be dealt with under Section 16 of the Arbitration Act, 1996. However,
if one of the parties seeks to contend that the subject matter of the dispute is

such as cannot be dealt with by arbitration, it may be dealt under Section 34
by the Court.

17. It was also contended by Shri Divan, that the newly added ground
that the Tribunal under the Arbitration Act, 1996 had no jurisdiction to decide
the dispute in question because the jurisdiction lay with the Tribunal under the
M.P. Act of 1983, was a question which can be agitated under sub-clause (ii)
of clause (b) of sub-section (2) of Section 34 of the Arbitration Act, 1996.
This provision enables the court to set-aside an award which is in conflict with
the public policy of India. Therefore, it is contended that the amendment had
been rightly allowed and it cannot be said that what was raised was only a
question which pertained to jurisdiction and ought to have been raised
exclusively under Section 16 of the Arbitration Act, 1996, but in fact was a
question which could also have been raised under Section 34 before the Court,
as has been done by the Respondent. This submission must be rejected. The
contention that an award is in conflict with the public policy of India cannot be
equated with the contention that Tribunal under the Central Act does not have
jurisdiction and the Tribunal under the State Act, has jurisdiction to decide
upon the dispute. Furthermore, it was stated that this contention might have
been raised under the head that the Arbitral Award is in conflict with the public
policy of India. In other words, it-was submitted that it is the public policy of
India that arbitrations should be held under the appropriate law. It was
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contended that unless the arbitration was held under the State Lawi.e. the
M.P. Act that it would be a violation of the public policy of India. This contention
is misconceived since the infention of providing that the award should not be
in.conflict with the public policy of India is referable to the public policy of
India as a whole i.e. the policy of the Union of India and not merely the policy
of an individual state. Though; it cannot be said that the upholding of a state
" Jaw would not be part of the public policy of India, much depends on the
context. Where the question arises out of a conflict between an action under
a State Law and an action under a Central Law, the term public policy of
India must necessarily understood as being referable to the policy of the Union.
It is well known; vide Article 1 of the Constitution, the name ‘India’ is the
name of the Union of States and its territories include those of the States.

18. We have thus no hesitation in coming to the conclusion that the.
amendment application raised a ground which was contrary to law and ought
not to have been allowed by the High Court, We accordingly set aside the
judgment and order of the High Court. There shall be no order as to costs.

Order accordingly.

I.L.R. [2015] M.P., 1403
SUPREME COURT OF INDIA
Before Mr. Justice V. Gopala Gowda & Mr. Justice C. Nagappan
Cr. A. No. 1451/2009 decided on 9 December, 2014.

UMA SHANKAR GAUTAM ... Appellant
Vs. ' . : : ' | ‘ t
STATE-OF M.P. : : : ..:Respondent

A." - Penal Code (45 of 1860), Sections 147, 149 & 302 -
Appeal on the ground of parity - Two other accused persons acquitted
- Appellant named ‘in F.LLR. and presence established by ocular .
evidence - Names of acquitted accused were not there in F.IR. and
could have been a case of false implication - Held - Role of ?ppéllant
is distinguishable from other acquitted accused persons, principle of
parity not available - Appeal dismissed. ' (Paras 11 & 14)
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B. Evidence Act (1 of 1872), Section 3 - Evidence aof
prosecution - Major portion deficient - Some accused persons acquitted
- Residue sufficient - Held - Duty of Court to separate grain from the
chaff and open to Court to convict an accused on basis of residue
portion, (Para 12)
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Case referred :
(2002) 8 SCC 381.
JUDGMENT

The Judgment of the Court was delivered by :
C. NaGAPPAN, J. :- This appeal is preferred against the judgment and order
dated 12.8.2008 passed by the Hi gh Court of Madhya Pradesh at Jabalpur in
Criminal Appeal No.1537 of 1998.

2. The appellant herein is accused no.1 and he along with five other
accused were tried in Sessions case no.193/1995 on the file of Sessions Judge,
District Shahdol and the trial court convicted them for the commission of
offences under Section 147 and Section 302 read with Section 149 IPC and
sentenced each of them to undergo rigorous imprisonment for one year for the
first offence and each of them to undergo imprisonment for life for second
offence. Aggrieved by the same all the accused preferred Criminal Appeal
no.1537 of 1998 to the High Court of judicature at Jabalpur. During the
pendency of appeal appellant no.2/accused no.2 Ramashankar died and the
appeal preferred by him stood abated, The High Court confirmed the
conviction and sentence of accused no.1 Umashankar, accused no.3

Shivashankar and accused no.4 Gaurishankar and at the same time acquitted
accused no.5 Vasudev and accused no.6 Gyandev by allowing the Criminal
Appeal in part. Challenging his conviction and sentence, accused no.1

Umashankar has preferred the present appeal.



LL.R.[2015]M.P. Uma Shankar Gautam Vs. State of M.P. (SC) 1405

3. Briefly the case of the prosecution is narrated as follows : PW7 Savitri
Bai is the mother of Kalua @ Ramnath and PW9 Usha Bai is his wife. On
19.7.1995 at about 8-8.30 a.m. the appellant herein/accused no.1 along with
five other accused had gone to the house of Nan @ Lakhan situated at village
Dindori Tola Bamhani and were hurling abuses in the courtyard. Nan was not
in the house at that time and upon hearing the noise Kalua @ Ramnath went
to Nan’s house. Accused no.3 Shivashankar armed with barchhi, accused
no.4 Gaurishankar armed with farsa and accused nos.1,2,5 and 6 armed with
lathis attacked Kalua with the said weapons and inflicted injuries on him.
PW?7 Savitri Bai tried to save his son Kalua and she was also beaten up.
PW9 Usha Bai and PW2 Shiv Kumari, mother of Nan, also witnessed the
occurrence. After sometime accused no.1Umashankar and accused no.4
Gaurishankar again came to the occurrence place on motorcycle and accused
no.1 Umashankar kicked Kalua and they went away. PW9 Usha Bai went to
PW12 Sarpanch Bhaiya Lal and narrated the occurrence. He along with PW4
chowkidar Bisahu Yadav came to the occurrence place and Exh.P-6 intimation
report was sent through PW4 Bisahu Yadav to Police Station Anuppur. On
receipt of information PW 14 sub-Inspector Raghvendra Baghel went to the
occurrence place and received Exh.D1 complaint given by PW9 Usha Bai
and took up the investigation. He conducted inquest on the body of Kalua
and sent it for post mortem examination. He prepared Exh.P-7 map and seized
blood stained earth and plain earth from the occuirence place and examined
PW2 Shiv Kumari, PW7 Savitri Bai, PW9 Usha Bai, PW12 Bhaiya Lal and
some other witnesses and recorded their statements.

4. PW13 Dr. P.C. Joshi conducted autopsy on the body of Kalua at
11.45 a.m. on 19.7.1995 and found following injuries :

D There was a compound fracture at the 1/3rd part of left
forearm, which was attached to the skin only.

if) There was cpmpdund fracture on the joint of right v;rrist which
was attached with skin only.

i) Stab injuries on right forearm 4cm x 3cm which were bone
deep.

iv) On the right partial part of the head incised wound 4cm x 2¢m
on the outer side of ear. )
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V) One stab wound on the right side of chest.

- i) 6 wounds on the left thigh wherein one wound was 4cm x 3
tm, second 6cm X 4em, 3rd 7em x 3cm, 4th Sem X 3em, 6th
6cm x 2cm and last 4cm x 3cm and all these wounds were
muscle deep. : S '

: vii) . 3 stab wounds on the front side of right leg which were muscle
deep.

ﬁii) Stab wound on the right shoulder 4.5¢m x 3em x muscle deep.

ix) One stab wound on left infrascapular regioﬁ 6.5cm x 4cm
muscle deép. '

X) One stab wound on lumber region 3cm k 2em X muscle deep.

He expressed opinion that homicidal death has occurred due to hemorrhage
from external and internal injuries and issued Exh.P-31 post-mortem report.

5. PW14 sub-Inspector seized the blood stained clothes of the deceased
and sent them for chemical examination. On 22.7.1995 PW14 sub-Inspector
arrested all the accused and inquired them and on the information furnished
by accused no.3 Shivashankar, barchhi came to be recovered and on the
information fuinished by accused no.4 Gaurishankar, farsa came to be
recovered and on the information furnished independently by the other accused,
lathis were recovered by him. He sent the recovered weapons to chemical
analysis and after obtaining the F orensic Laboratory report he filed the charge
sheet against the accused. - :

6. The prosecution examined PWs 1 to 14 and marked the documents.
The accused were questioned under Section 313 Cr.P.C. and their answers
were recorded. DWs 1 to 5 were examined on the side of defence. The trial
court found all the accused guilty of the charges and sentenced them as stated
above. On appeal by the accused, the High Court confirmed the conviction
and sentence of accused nos.1,3 and 4 and acquitted accused nos.5 and 6.
Challenging his conviction and sentence accused no.1 _Umashankar has
preferred the present appeal.

7. Mr. Mahabir Singh, learned senior counsel appearing for the appellant,
contended that the eye witnesses have not stated that the appellant/accused
no.I caused injury on the hands of deceased Kalua with lathi and the High
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Court had given the benefit of doubt to accused nos.5 and 6 as no injury of.
lathi has been found on the person of deceased and on the ground of parity
the appellant also deserves to be acquitted. We also heard the similar
submission made by Amicus Curiae Ms. Aakriti Dawar on behalf of appeliant.
Mr. Samir Ali Khan, learned counsel appearing for the respondent State,
contended that the presence of the appellant and his overt act against the
deceased stood established by ocular testimony and also intimation report in .
Exh.P-6 and'the High Court in the impugned judgment has elaborately
considered the same and has confirmed his conviction and the same is
sustainable, © ' ' C

8. - We carefully considered the rival submissions and perused the record;

9. Kalua @ Ramnath suffered 10 injuries in the occurrence as evident

from Exh.P-31 post mortem report and injuries no.1 and 2 mentioned therein

are compound fracture on the left forearm and on the right wrist respectively

and the other 8 injuries are stab and incised wounds. PW13 Dr. P.C. Joshi,

who conducted autopsy, had opined that hoinicidal death has occurred due

to hemorrhage from external and internal injuries in the post-mortem report.

Exh.P-33 Query Memo.was sent to him on 21.9.1995 with respect to the.
cqmpound fracture injuries on the hands and report he has opined that the

compound fracture could have been caused by hard and blunt object besides.
a sharp edged weapon. In his testimony before court as PW13 he has reiterated
the said opinion. ' .

10. The eye witnesses to the occurrence are PW2 Shiv Kumari, mother
of Nan, PW7 Savitri Bai, mother of the deceased and PW9 Usha Bai, wife of
the deceased. All of them have testified that accused no.3 armed with barchhi,
accused no.4 armed with farsa and accused nos.1,2,5 and 6 armed with lathis
attacked Kalua with the said weapons and inflicted injuries on him. Weapons -
barchhi and farsa are sharp edged whereas lathi is hard and blunt. PW7 Savitri
Bai has testified in her testimony in para 15 has stated that lathi injuries were
. caused on the leg and waist:PW9 Usha Bai has testified that appellant/accused
no.1 Umashankar inflicted injury with lathi. In the cross examination she has
stated in para 16 that the lathi injuries were inflicted on the legs and waist of
the deceased. Referring to the above testimony the High Court has observed
that the said witness has not stated that lathi injuries were caused on the
hands of the deceased. As per the post mortem report both the hands of the
deceased were attached with the skin only, rest of the portion found cut and
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obviously the said injuries were caused by the sharp edged weapons. The fact
remains that compound fractures were found on the left forearm and right
wrist which as per medlcal opinion attributable to attack made by hard and
blunt object.

11. The High Court has given benefit of doubt by acquitting accused nos.5
and 6 on the ground that no injury of lathi was found on the person of the
deceased and the names of accused nos.5 and 6 were not mentioned in Exh.P-
6 first intimation report and they could have been falsely implicated later on
account of enmity. On the contrary as already seen, there were compound
fractures indicative of attack with lathis. Be it may. The High Court had
elaborately considered the role and overt act of appellant/accused no.1
Umashankar and held that his presence stood established not only by the
ocular testimony but also in the first intimation in Exh.P-6 report his name is
specifically mentioned and concluded that he was sharing commen intention
with accused nos.3 and 4, who were armed with barchhi and farsa respectively
and confirmed their conviction and sentence.

12. Wedonot find any substance in the submission of the learried senior
counsel appearing for the appellant that since accused nos.5 and 6 have been
acquitted; on the ground parity the appellant herein also deserves to be
acquitted. It is always open to the Court to differentiate the accused who had
been acquitted from those who had been convicted. The power of the couits
to distinguish the cases.of one or more of the accused from the other(s) is far
too well recognized to need reiteration. Still, we may notice the principle as
stated in Gangadhar Behera Vs. State of Orissa (2002) 8 SCC 381, wherein
this Court observed as follows :

[13

....Even if a major portion of the evidence is found to be
deficient, in case residue is sufficient to prove guilt of an accused,
notwithstanding acquittal of a number of other co-accused
persons, his conviction can be maintained. It is the duty of the
court to separate the grain from the chaff, Where chaff'can be
separated from the grain, it would be open to the court to

' convict an accused notwithstanding the fact that evidence has
been found to be deficient to prove guilt of other accused
persons?’ ” :

13.  Inourview, the High Court applied »the said principle m djstinguishing

&
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the role of appellant herein from that of accused no.5 and accused no.6, who
have been acquitted. In other words, the High Court rightly declined to acquit
the appellant herein on the principle of parity. The impugned judgment does
not call for any interference under Article 136 of the Constitution of India.

14.  Intheresult the appeal is dismissed. The bail bond shall be cancelled
and the appellant is directed to surrender before the Sessions Judge, District
Shahdol to serve out the remaining sentence, failing which the learned Sessions
Judge is requested to take him into custody and send him to _]all to serve his
left over sentence.

Appeal dismissed.

L.L.R. [2015]. M..P., 1409
WRIT APPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Jain
W.A. No. 315/2014 (Indore) decided on 28 March, 2014

PHOENIX DEVECONS PVT. LTD. ' ... Appellant
Vs. , ‘
SMT. MANISHA PARIHAR & ors. | ' ...Respondents

Constitution - Article 226 - Mandamus - High Court can issue
writ against private body or person, but only for enforcement of public
duty - Directions issued to private company without considering that
whether private company is amenable to writ jurisdiction or not -
Impugned order set aside - Petitions restored for decision afresh by
the Single Bench. _ ‘ (Paras 11 & 12)

Flagrr — age@T 226 — YeHIRY — 9wd ey Al uigde
froma a1 =afe @ fasg Re ol o 9o 2. fawg d9d dis o @
gads 2g — a1 frare fad f5 war wede s Re afteRar @
Fearel & aterar Y WA el @ Py W fRR T - e
AT I — THa wrmfis g7 78 R @ fofy 8 afus) g
erfia &1 |

Cases referred :

AIR 2005 SC 3202, 2009 (9) SCC 610, 2010 (8) SCC 329, 2013
(8) SCC 345.

Vivek Dalal, for the appellant.



1410 Phoenix Dev. Pvt. Ltd. Vs. Smt. M. Parihar (DB) [.L.R.[2015]M.P.

. V.P. Khare and P.C. Nair, for the respondent no.1.
Mini Ravindran, Dy. G.A. for the respondent nos. 2to 6.

ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :- With corisent heard finally.

2. This order shall govern the disposal of the W.A. No. 318/ 14 W. A.
No.319/14, W.A. No.320/14, W.A. No.321/14, W.A. No.322/14, WA,
No.323/14, W.A. No.325/14, W.A. No.328/14, W.A. No.329/14, W.A,
No.330/14, W.A. No.331/14, W.A. No.332/14, W.A. No.333/14, W.A.
No.334/14, W.A. No.335/14, W.A. No.336/14, W.A. No.337/14, W.A.
No.338/14, W.A. No.339/14, W.A. No0.340/14, W.A. No.341/14, W.A.
No.342/14, W.A. No.343/14, W.A. No.344/14, W.A. No.345/14, W.A.
No.346/14, W.A. No.347/14, W.A. No.348/14, W.A. No.349/14, W.A.
No.350/14, W.A. No.351/14, W.A. No.352/14, W.A. No.353/14, W.A.
No.355/14, W.A. No.357/14, W.A. No.358/14, W.A. No.359/14, W.A.
No.361/14, W.A. No.362/14 and W.A. No.363/14 as they arise out of a
common order dated 30.11.2013 passed in various writ petitions observing
that the question involved in all of them are identical in nature.

3. For the sake of convenience, facts are taken from Writ Appeal No.315/
14 arising out of the order passed in W.P, No.12992/13,

4, ‘The first respondent had filed the afor;:said writ betition claiming
following reliefs:~ .

“(i) to call for the relevant records of the case;

(ii) to direct the police Authorities for registration of
F.LR. against the culprit directors/shareholders/promoters of
the company;

" (it) to return the amount of Rs.50,000/- along with the
interest of current market rate to the petitioner or alternately
Rs.16.50 crores collected by the company along with interest
at current market rate to the residents Welfare Society formed
by the plot owners of the Phoenix Township;

(iv) to direct the statutory authority to take over the
management of the company and do the development of the
township which comprises thousands of residents-like
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5.

petltloner
. (Mto award costs of this petltlon

(vi) any other writ or direction which this Hon'ble Court
may deem fit and proper in the peculiar circumstances of the
case may also be issued.”

The Writ Court vide impugned common order disposed of the writ

petition by giving following directions:-

“1. original Directors and substituted Directors namely
Mr. Nilesh Ajmera, Smnt. Sonali Ajmera, Ritesh Ajmera and
Mr. Chirag Shah will join‘as Directors of respondent No.6/
company within a penod of two weeks

2. respondent No. 6/company shall compete all the
formalities and shortcomings of the Phoenix Township as
promised initially within a period of six months without fail.

‘ . The plots shall be demarcated and shall be marked so that the -
. same can be identified easily by each of the plot holder.

" 3. Respondent No.6/company shall keep on site office

“at Phoenix Township so that the plot holders can get thc

required mformatlon easily.
4. So far as WP No. 13623/2013 13629/‘2013' and

1363 1/2013 are concerned, the allcgatlons are that petitioner

of these petltlons are cheated as the amount was received
against allotment of plots in Phoenix Township but now the
respondent No.6/company is oﬂ'ermg the plots.else where. In
this regard suffice to say that respondent No.6/company shall |
fulfill the prormse Petitioner of these petitions are at liberty to
take legal action 1n accordance with law.

5.1tis mfoxmed that the plot holders who have 1ssued
cheqﬁes from time to time, were dishonoured. If the cheques
are dishonoured then at the time of giving possession, it will

X be incumbent upon the plot holders to clear the dues for which

the cheques were given. Similarly the outstandmg amount wh1ch
is shown in the sale deeds for which No Dues Certificate is
not 1ssued by respondent No. 6/company, shall be, payable at
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the time of possession. Needful shall also be done by the
respondent No.6/company and its Directors for collecting the
sale deeds from the Office of Sub Registrar. In case of default
in compliance of any of the directions issued by this Court,

" upon production of copy of the order, competent authority
shall take appropriate action including criminal against
respondent No.6/company and its Directors in accordance with
law™.

6. It has been argued by the learned counsel for the appellant that the
learned Single Judge has committed gross illegality in issuing impugned
directions for which no relief was claimed. He submits that issuance of the
aforesaid directions to the appellant-a Private Limited Company is beyond
the scope of the writ jurisdiction as the appellant company is not amenable to
the writ jurisdiction. The company is not discharging any public duty which
can be directed to be enforced by issuance of the writ and it is not an authority
under Article 12 of the Constitution. He further argued that the Commissioner’s
report received on the basis of the interim order passed by the learned Single
Judge was in fact in favour of the company, in the circumstances, there was
absolutely no necessity for issuing the impugned direction. He submits that the
direction No.1 contained in the order is matter relating to the Company Law
regarding which there is a complete procedure and dehors to that no such
direction can be issued in writ jurisdiction. He also submits that even if there
were any deficiencies noticed, the learned Single Judge should have only
directed the writ petitioner to approach the State Government Authorities or
any other appropriate forum for redressal of the grievance or the official
respondents could have been issued some directions in accordance with law,
but no directions in the nature contained in the impugned order could have
been issued. He also submitted that the appellants' averments made in reply
paragraph Nos.7, 8, 9 and 10 have been completely ignored by the learned
Single Judge and the mention in the order that the appellant had agreed for
issuance of the direction is wrong.

7. On the other hand, learned counsel appearing for the writ petitioners
have supported the impugned order and have stated that on account of the
lapses on the part of the company and its Directors, the writ petition was filed
in which taking into consideration the Commissioner's report, the impugned
directions have rightly been issued by the learned Single Judge which are well
- within the writ jurisdiction. In support, learned counsel for the writ petitioners
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placed reliance on the judgments of the Supreme Court delivered in the cases
of Binny Ltd. and another Vs. Sadasivan and others (AIR 2005 SC, 3202);
Babubhai Jamnadas Patel Vs. State of Gujrat and others (2009 (9) SCC,
610) and Shalini Shyam Shetty and another Vs. Rajendra Shankar Patil
(2010 (8) SCC, 329).

8. We have heard learned counsel for the parties at length. Perused the
impugned order, averments made in the writ petition, reply and the annexures
as also the Commissionet's report.

9. On going through the relief clause as extracted above, we find that the
writ petitioner had prayed for issuance of directions to the police authorities
for registration of F.LR. against the culprits directors/shareholders/promoters
of the company and to return the amount of Rs.50,000/- along with interest of
current market rate to the petitioner or alternately Rs.16.50 crores collected
by the company along with interest at current market rate to the residents
Welfare Society formed by the plot owners of the Phoenix Township and to
direct the statutory authority to take over the management of the company
and do the development of the township which comprises thousands of
residents like petitioner. :

10.  However, instead of passing the order in regard to the reliefs claimed,
we find that the learned Single Judge has issued altogether different directions
than what was prayed. The Commissioner's report dlso prima facie appears
to have not been rightly dealt with. The learned Single Judge before issuance
of the impugned direction did not consider and decide as to whether the
appellant-Private Limited Company in question is amenable to writ jurisdiction,
is the company in discharging any public duty which it failed to discharge. In
our considered view, the learned Single Judge could not have issued impugned
direction to either the individuals who are Directors of the Private Ltd. Comparny
or to the appellant- a private limited company without firstly giving any finding
about its constitution, as to whether the entire share capital of the company is
held by the Government; whether its administration is in the hands of the Board
of Directors appointed by the Government and whether there exists within
the company deep and pervasive State control. The Writ Court before issuing
the impugned direction was required to examine the factors which are required
to be considered, like whether the functions carried out by the company are
closely related to the governmental function. The other factors like formation
of appellant's company, its objectives, functions, its management and control,
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financial aids received by it, the question of its dominations by the Government
as all these matters would only render it in as authority amenable to writ
jurisdiction of High Court. Having failed to consider all these related issues in
view of the law laid down by the Supreme Court in the case of Balmer Lawrie
& Co. Ltd Vs. Partha Sarathi Sen Roy, reported in 2013 (8) SCC, 345,
impugned directions as also the order passed by the learned Single Judge
cannot be sustained.

11.  Asregards the reliance of the petitioner on the judgment passed by
the Supreme Court in the case of Binny Ltd. and another Vs. Sadasivan
and others (supra), the same will not help the petitioner for the simple reason
that in that case also, the Supreme Court has held that a writ of mandamus
can be issued against a private body or a person, but for enforcement of
public duty (emphasis supplied) . In the case of Babubhai Jamnadas Patel
Vs. State of Gujrat and others (supra), the Supreme Court has held that the
High Court and Supreme Court are sentinels of justice. They have been vested
with extra powers of judicial review and supervision to ensure that rights of
citizens are duly protected. Courts have to maintain a constant vigil against
inaction of authorities in discharging their duties and obligation in the interest
of citizens, for whom they exist. The Supreme Court as also the High Court
have to issue appropriate writ-or directions from time to time to ensure that
the authorities performed at least such duties as they were required to perform
under various statutes and orders passed by administration. However, in the
present case, the directions which have been issued by the learned Single
Judge are not to the authorities but, the same are issued to the Directors and
to a private limited company without recording a finding that they are amenable
to the writ jurisdiction as they failed in discharging the public duty. In the case
of Shalini Shyam Shetty and another Vs. Rajendra Shankar Patil, -again
the Supreme Court has said that under the phraseology of Article 226, the
High Court can issue writ to any person but, the person against whotn writ will
be issued must have some statutory or public duty to perform. (Emphasis

supplied).

12.  Keeping in view the aforesaid clear legal position, we are of the view

that in the absence of there being finding recorded by the Writ Court in terms .

of the law laid down by the Supreme Court in various cases referred above, in
our considered view, the order passed by the learned Single Judge cannot be
sustained. We, accordingly, set aside the impugned order. Writ Petitions are

i
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restored to its original numbers for being decided by the Single Bench afresh.

Order accordingly.

LL.R. [2015] M.P., 1415
WRIT PETITION .
Before Mr. Justice K.K. Trivedi
W.P. No. 17891/2012 (Jabalpur) decided on 20 August, 2013

RAMLALA SHUKLA (DR.) & ors. ... Petitioners
Vs.
STATE OF M.P. & ors. ° ...Respondents

(Alongwith W.P. No. 17382/2012)

A. University Grants Commission Act, (3 of 1956), Section
12 - Functions of Commission - Act has been promulgated with an
object to prescribe an agency to keep a watch on the standards of
higher education establishments including prescribing service
conditions - If a regulation is made by UGC, after its approval by
Central Government and publication in official Gazette, it will become
a law - UGC Act would prevail over other enactments. (Paras 6 & 7)

& f%wﬂmagmam‘vsrféﬁw(mssws) grer 12
— T B B — sfafn B Ol el fifa @ @ ogdwm @ W
yafifa fear a7 @ ot v=awe daite et @ aet W oaew <,
o A9 wl fafka o wafie @ - afe fazafaenag g amatr
g 5l Rfres o T o @, T FH WOR B AYAET ¢F
T A ¥ AETe @ v falr e — mmﬁﬁnﬁﬁiﬁwmﬁmaa
AT AT AR st B

B. Education Service (Collegiate Branch) Recruitment
Rules, M.P., 1990 - Schedule IIT & IV - Academic Grade Pay - There is
no inconsistency in Regulations framed by UGC and Rules framed by
State Govt. - Those who are promoted as Professors, become a full
fledged Professor in State Service in Higher Education Department -
Revised pay band is granted by UGC solely on the basis of post and
not on the basis of pre-revised pay scale - Order reducing AGP to
petitioners is bad and quashed. (Para 10)

. Rrar dar (werfaenardfT wirer) s a9, 74, 1990 —
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agaAt I3 1V — awrfe #s—7 — faeafemed s I g
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C. Constitution - Article 166 - Rules of business - Decision
to grant higher AGP was taken by Cabinet of Ministers - Impugned
order withdrawing higher AGP was not placed before Cabinet of
Ministers - Order is a nullity. . (Para15)

7 gl — IgWE 166 — FA F [7y — "AWSA NI
oAU HETEE BS—1 WEE wed &7 fofa fawm Tar oo - 9=
TS TS-1 999 o @ I fie IRy & A © awe T @
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Cases referred :

(1994) Suppl. (3) SCC 516, [1963 Supp (1) SCR 112 : (AIR 1963
SC 703)], [(1987) 3 SCR 949 : (AIR 1987 SC 2034)], (2009) 4 SCC 590,
(2013) 2 SCC 617, W.P. No. 52/2010 (High Court of Uttarakhand at
Nainital), W.P.No.21748/2011, (2010) 11 SCC 374, 2001 (1) MPLJ 368,
(2002) 3 MPHT 1, ILR (2013) MP 138, 2006 (1) MPHT 551 (FB).

Rajendra Tiwari with R.K. Tripathi, for the petitioners in W.P. No.
17891/2012. .

L.C. Patne and Abhay Pandey, for the petitioner in W.P. No. 17382/
2012. .

R.D. Jain, A.G. with Rahul Jain, Dy. A.(3; for the respondent no. 1
in W.P. No. 17891/2012 and for the respondents no. 1 to 3 in W.P. No. 17382/
2012.

Dharmendra Sharma, for the respondent no. 3 in W.P. No. 17891/
2012 and for the respondent no. 5 in W.P. No. 17382/2012.

None for the respondent no. 2 in W.P. No. 17891!2012 ‘and for
respondent no.4 in W.P. No. 17382/2012.

ORDER

K.K. Trivebr, J. :- These two writ petitions are filed against the
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order dated 14.9.2012 issued by the respondent No. 1, therefore, both the
writ petitions were heard together and are being decided by this order.
However, the facts are taken from W.P.No.17382/2012(s).

2. The petitioner No.1 is an Association of all the Professors appointed
in the Higher Education Department of Government of Madhya Pradesh. The
petitioner No.1 and other petitioners in the connected writ petition areall
promoted Professors working in the Government colleges of the State of
Madhya Pradesh. The direct recruitment or promotion of Professors has
been done under the provisions of M.P. Education Services (Collegiate Branch)
(Gazetted) Recruitment Rules, 1990 (hereinafter referred to as Gazetted Rules
for brevity). Itis contended by the petitioners that the University Grants
Commission (hereinafter referred to as UGC for brevity) has made a Scheme
of revising the pay scales, prescribing the promotional prospects by way of a
Career Advancement Scheme, as also the age of superannuation. The said
Scheme has duly been approved by the Government of India, Ministry of
-Human Resources Development, Department of Higher Education, and has
subsequently been formulated in the Regulations, made by the UGC. It is
contended by the petitioners that since they have been given promotion on
the post of Professor, the pay band revised and prescribed by the UGC in its
Scheme and Regulations was duly made applicable to them by the State
Government after taking a policy decision in its Cabinet of Ministers. The
order in this respect was issued on 16.4.2010 and the revised pay bands
were made applicable with effect from 1.1.2006. After fixation of salary of
the petitioners in such manner, the benefit was extended to them. However,
all of a sudden, the impugned order dated 14.9.2012 has been issued reducing
the Academic Grade Pay (hereinafter referred to as the AGP for brevity)
granted to the petitioners, arbitrarily without even obtaining any approval from
the Cabinet of Ministers, therefore, they are required to approach this Court
by way of filing present petition. It is contended by the petitioners that since
UGC is the regulatory body prescribed under a Parliamentary Act, if a
regulation is made by the UGC, duly approved by the Central Government
and published in the Gazette of India, it would became alaw and is binding on
the State Government. It cannot be unilaterally changed in exercise of
whatsoever power available with the State Government as the State is bound
by such Parliamentary Legislation and, therefore, the order impugned is bad.
inlaw. Itis contended by the petitioners in both the writ petitions that the
action on the part of respondent-State is arbitrary, malafide, bias and without
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any authority of law as in terms of the instructions issued by the Central
Government coupled with the Regulations made by the UGC, no power was
available to the State Government to reduce AGP available to the petitioners
in such a manner. This being so, it is contended that the order impugned is
bad in law and is liable to be quashed.

3. Per contra, by filing a return, the respondent-State has contended that
the UGC norms have not been violated by the State. On the other hand, there
was a mistake committed in understanding the decision taken by the Cabinet
of Ministers, inasmuch as, persons like petitioners who were not entitled to
the grant of AGP at a higher rate prescribed by the UGC for the post of
Professor as the petitioners were not getting the salary in the pre-revised
scale indicated in the appropriate table appended with the Regulations of the
UGC, therefore, the mistake committed in issuing the order pursuance to the
decision taken by the Cabinet of Ministers was rectified by issuing the impugned
order dated 14.9.2012. Itis contended by the respondents in their return
that since the respondents have not changed the decision made by the Cabinet
of Ministers nor have taken any steps which is not prescribed by the UGC or
is in violation of the norms of the UGC, the entire stand taken by the petitioners
in their petition is misconceived. Itis contended that since the law is very
clear on the point that the mistake committed in granting anything which is not
provided by law, could be remedied at any stage, if by order dated 14.9.2012,
itis directed that the petitioners would be entitled to grant of AGP @ Rs.9,000/-
per month instead of Rs.10,000/- per month and excess amount paid to them
is required to be recovered, no wrong is committed by the respondents. It is
put-forth that in view of the settled law, such an action can always be taken
by the State and no writ can be issued restraining such an action of the
respondents. Itis further put-forth that the petitioners cannot be treated as
Professor as they are simply Assistant Professors who are getting the benefit
of selection grade pay scale and any upgradation in the pay alone will not
make them the full-fledged Professors. Thus, it is contended that both the
petitions are based on misconceived and misleading facts and as the petitioners
are harping on the wrong premises, the petitions are liable to be dismissed.

4, Heard learned Senior counsel Shri Rajendra Tiwari and Shri I..C. Patne
for petitioners and Shri R.D. Jain, learned Advocate General and Shri Sanjay
K. Agrawal, learned counsel for interveners and perused the record.

5. The controversy in both the petitions boils round, the question whether

4
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the petitioners are to be treated as full fledged Professor said to be working
in Higher Education Department of Government of Madhya Pradesh or not,
and whether in terms of the revision of pay Scheme made by the UGC, the
petitioners would be entitled to grant of a higher rate of AGP ornot ? Since
the Scheme was formulated by the UGC, giving benefit of revision of pay
with effect from 1.1.2006, and the said Scheme has been made applicable,
after its becoming a part of the Regulations of the UGC, by the State of M.P,
whether the departure from the said Scheme is permissible or not ? And lastly
whether the UGC has prescribed the pay bands according to the nomenclature
of the posts or on the basis of pre-revised pay scales applicable to the posts?

6. First of all the effect of UGC Scheme and its regulations is to be
considered. The UGC is established in terms of the provisions made in the
Parliamentary Act known as University Grants Commission Act, 1956
(hereinafter referred to as UGC Act for brevity). The said Act is promulgated
only with an object to prescribe an agency to keep a watch on the standards
of higher education establishment of such Higher Educational Institutions,
including the prescribing of service conditions of the teaching staff and other
staffs in the said Colleges. The different States in the country have formulated
the policies, enacted the Act for the purposes of establishing the Higher
Education Institutions and Universities. To govern the services in the said
institutions, Rules are made in exercise of power conferred under the proviso
to Article 309 of the Constitution of India by the different States. However,
a safeguard is provided in the Parliamentary Act of UGC where it is prescribed
that if a Regulation is made by the UGC, after its approval by.the Central
Government, and publication in the Gazette of India, it will become a law to
be observed and followed by all States, in the matter of keeping the standard
of institutions of Higher Education as also maintaining the service conditions
of the teaching and other staffs in the said institutions. This particular aspect
whether the norms prescribed by the UGC are binding on the States-or not
has already been dealt with by the Apex Court and it has been held that the
Scheme prescribed under the Regulations by the UGC would prevail on any
of the laws made on the strength of concurrent list III of Seventh Schedule to
the Constitution of India, by the State Legislature. For the purposes of

convenience, certain pronouncement made in this respect are referred to herein
after. ' '

7. The Apex Court dealing with such a situation in the case of University
of Delhi Vs. Raj Singh and others [(1994) Suppl.(3) SCC 516) has
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categorically held considering the law laid down in the case of Gujarat

University, Ahmedabad Vs. Krishna Ranganath Mudholkar [1963 Supp

(1) SCR 112 : (AIR 1963 SC 703)] and in the case of Osmania University

Teachers Association Vs. State of Andhra Pradesh [(1987) 3 SCR 949:

(AIR 1987 SC 2034) that the legislation done in exercise of power by the

Parliament, as prescribed in Seventh Schedule to the Constitution of India,

List I, entry 66 will prevail over Item 25 of List III, i.e. a concurrent list where\
the State Legislature can legislate with respect to certain functions relating to

higher education or research and scientific and technical education. It has

categorically been held by the Apex Court in paras 11, 13 and 14 that the
UGC legislation will prevail over the State legislation, which reads thus :-

. “l11.  Following up on the Mehrotra Committee
report the Department of Education, Ministry of Human
Resources Development, Government of India wrote to the
U.G.C. on 17th June, 1987 on the subject of revision of pay-
scales in Universities and colleges & and other measures for
the maintenance 'of standards in higher education. The letter
stated that the Government of India had, after taking into
consideration the recommendations of the U.G.C. (based upon
the Mehrotra Committee report) decided to revise the pay-
scales of teachers of the Central Universities. To enable the
same to be done in the State, separate letter had been
addressed. A scheme for the revision of pay-scales was
appended to the letter, which would be applicable to teachers
in all the Central Universities, the colleges in Delhi and the
institutions deemed to be Universities whose maintenance
expenditure was met by the U.G.C. The implementation of the
scheme would be subject to acceptance of all the conditions
attached to the scheme, The letter stated that the Universities
should be advised to amend their Statutes and Ordinances
before the revised Scales became operational. For our
purposes, the relevant portion of the scheme reads thus :

"Only those candidates who, besides fulfilling the minimum
academic qualifications described for the post of lecturer, have
qualified in the comprehensive test, to be specially conducted
for the purpose, will be eligible for appointment as lecturers.
The detailed schemes for conducting the test including its design,
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Content and administration will be worked out and

" communicated by the UGC."

13. ° In The Gujarat University, Ahmedabad v. Krishna
Ranganath Mudholkar and Others, [1963] Supp. 1 SCR
112 (AIR 1963 SC 703), the central question was whether
the Gujarat University could impose Gujarati or Hindi as the
exclusive media of instruction and examination and whether
State legislation authorising the Gujarat University to impose
such media was constitutional 1y valid in view of entry 66. As
it then read, entry 11 of List Il empowered the States to

legislate in respect of education, including Univer-sities, subject

to the provisions of entries 63, 64, 65 and 66 of List I and
(Item) 25 of List I11. Entry 63 of List I, as it then read, invested
Parliament with the power to enact legislation with respect to
the institutions known at the commencement of the Constitution
as the Banaras Hindu University, the Aligarh Muslim
University and the Delhi University and other institutions
declared by Parliament by law to be institutions of national
importance. By reason of entry 66. Parliament was invested
with the power to legislate on 'coordination and determination
of standards in institutions for higher education or research
and scientific and technical institutions.’ Item 25 of List I
conferred power upon Parliament and the State legislatures to
enact legislation with respect to 'vocational and technical
training on labour'. A six-Judge bench of this Court observed
that the validity of State legislation on the subjects of University
education and education in technical and scientific institutions

" falling outside entry 64 of List I as it then read (that is to say,

institutions for scientific or technical education other than those
financed by the Government of India wholly or in part and
declared by Parliament by law to be institutions of national
importance) had to be judged having regard to whether it
impinged on the field reserved for the Union under entry 66.
In other words, the validity of the State legislation depended
upon whether it prejudicially affected the coordination and
determination of standards. It did not depend upon the actual
existence of union legislation in respect of coordination and

1421
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determination of standards which had, in any event, paramount
importance by virtue of the first part of Article 254(1). Even if
power under entry 66 was not exercised by Parliament, the
relevant legislative entries being in the exclusive Union List, a
State law entrenching upon the Union field would be invalid.
Counsel for the Gujarat University submitted that the power
conferred by entry 66 was merely a power to coordinate and
to determine standard; that is, it was a power merely to evaluate
and fix the standards of education, because the expression
'coordination’ meant evaluation and "determination” meant
fixation. Parliament had, therefore, power to legislate only for
the purpose of evaluation and fixation of standards in the
institutions referred to in entry 66. In the course of the
arguments, however, it was admitted that steps to remove
disparities which had actually resulted from adoption of regional
media and the falling of standards might be undertaken and
legislation for equalising standards in higher education might
be enacted by Parliament. The Court was unable to agree with
the argument. It held that entry 66 was a legislative head and
. in interpreting it, unless it was expressly or of necessity found
conditioned by words used therein, a' narrow or restricted
interpretation could not be put upon the generality of its words.
Power to legislate on a subject was normally to be held to
extend to all ancillary or subsidiary matters which could fairly
and reasonably be said to be comprehended in that subject.
Again, there was nothing either in entry 66 or elsewhere in the
Constitution which supported the submission that the expression
“coordination” meant, in the context in which it was used, merely
evaluation. Coordination in its normal connotation meant
harmonising or bringing into proper relation. In which all the
* things coordinated participated in a common pattern of action.
The power to coordinate, therefore, was not merely a power
to evaluate. It was a power to harmonise or secure relationship
for concerted action. There was nothing in entry 66 which
indicated that the power to legislate on coordination of
standards in institutions of higher education did not include the
power to legislate for preventing the occurrence of or for
removal of disparities in standards. By express pronouncement .
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of the Constitution-makers it was a power to coordinate and,
of necessity, implied therein was the power to prevent what
would make coordination impossible or difficult. The power
was absolute and unconditional and in the absence of any
controlling reasons it had to be given full effect according to
its plain and expressed intention.

14.  In Osmania University Teachers Association v.
State of Andhra Pradesh, [1987] 3 SCR 949 (AIR 1987
" SC2034), the validity of the Andhra Pradesh Commissionorate
of Higher Education Act, 1986, was in question. It was’
enacted to provide for the constitution of a Commissionerate
to advise the State Government in matters relating to higher
education and to oversee its development and perform all
functions necessary for the furtherance and maintenance of
excellence in the Standards of higher education. The legislation
was upheld by the High Court. This court on appeal held to
the contrary. It observed that entry 66 of List I gave power o
the Union to see that the required standard of higher education
in the country was maintained. It was the exclusive
responsibility of the Central Government to coordinate and
determine the standards of higher education. That power
included that power to evaluate, harmonise and secure proper
relationship to any project of national importance. Such
coordinate action in higher education with proper standards
was of paramount importance to national progress. Patliament
had exclusive power to legislate with regard to the matters
included in List-] and the State had no power at all in regard
to such matters. If the State legislated on a subject falling within
List-1, the State legislation was void, The Court went on to
say, 'The Constitution of India vests parliament with exclusive
authority in regard to co-ordination and determination of
standards in institutions for higher education. The Parliament
has enacted the UGC Act for that purpose. The University
Grants Commission has, therefore, a greater role to play in
shaping the academic life of the country. It shall not falter of
fail in its duty to maintain a high standard in the Universities.
Democracy depends for its very life on high standards of
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general, vocational and professional education, Dissemination
of learning with search for new knowledgé with discipline all
round must be maintained at all costs. It is hoped that University
Grants Commission will duly discharge its responsibility to the
national and play in increasing role to bring about the needed
transformation in the academic life of the Universities.”

This particular aspect was also considered by the Apex Court in the
case of dnnamalai University Vs. Secretary to Government, Information
and Tourism Department and others [(2009) 4 SCC 590] wherein it was
recorded that the amplitude of the provisions of the UGC Act vis-a-vis other
enactment of legislatures was no longer res integra. The law laid down in
various pronouncement were considered and it was categorically held that the
UGC Act having been enacted by Parliament in terms of Entry 66 of ListI of
Seventh Schedule to the Constitution of India would prevail over the other
enactments. Inthe case of Vaishno Devi Mahila Mahavidyalaya Vs. State
of Uttar Pradesh and others [(2013) 2 SCC 6171, the Apex Court has
considered the similar provisions made in respect of teachers training under
the National Council for Teachers Education Act, 1993, and held that such
norms prescribed by the Council will have the binding force and any other
enactment will have to give way to the norms and regulations of such a Council.

Similar is the situation with respect to the decisions rendered by
different High Courts. In Writ Petition No.52/201 0, a Division Bench of High
Court of Uttarakhand at Nainital in the case of Pant University Teachers
Association, Pant Nagar Vs. Chancellor, Govind Ballabh Pant University
of Agriculture & Technology, Pant Nagar and others, has categorically
held that the Regulations made by the UGC would have the binding effects
and the service conditions of staff more particularly the teaching staffappointed
in the higher education institutions would be governed only and only by the
UGC Regulations. Anything contained in any of the law made by the State
Legislature or the executive Government of State repugnant to the provisions
of the Regulations of the UGC would have to give way to the UGC norms,
This aspect has further been considered by the High Court of Jharkhand in
bunch of writ petitions decided on 10.1.2011 and the similaris the consideration
done in view of the law laid down by the Apex Court. Again dealing with
similar circumstances, the High Court of Judicature at Patna has also made it
clear that the norms prescribed by the UGC would have the binding effect.
This aspect is also considered by this Court while rejecting the application for
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vacating the interim.order passed in W.P.No0.21748/2011, Dr. J.S. Arora
and others Vs. M.P. Pashu Chikitsa Vigyan Vishwavidyalaya & another.

8. ° Now to consider other issues, it is to be examined whether the
promotee Professors are to be treated as full fledged Professors for the
purposes of grant of revision of pay in the pay band approved by the UGCin
its Scheme duly transformed in regulation, or not ? The State Government in
exercise of its power conferred under the proviso to Article 309 of the
Constitution of India, has made the Rules known as M.P. Educational Service
(Collegiate Branch) Recruitment Rules,-1990 (hereinafter.referred to as the
Gazetted Rules for brevity). The Gazetted Rules are made applicableto the
services in the Collegiate Branch including the teaching staff. The constitution
of the service as per the Gazetted Rules shall consist of the persons who at
the commencement of the said Gazetted Rules were holding substantively or
in officiating capacity the post specified in Schedule-1, including the persons
recruited to the service because of emergency on adhoc basis before the
commencement of the Gazetted Rules and the persons recruited to the service
in accordance with the provisions of the Rules. Schedule-I of the Gazetted
Rules includes posts of Professor which according to the Schedule are classified
as Class-I post in the pay scale 0f Rs.3700-5700/- which was prevalent at
that time. Schedule-1I of the Gazetted Rules prescribes the manner of filling
the post. For the purposes of convenience, the relevant part of the Schedule,
relating to the post of Professors is reproduced which according to the Schedule
indicates that 100% posts are to be filled in by direct recruitment provided
that : . . .

“Direct Recruitment shall be made on total number of
substantive posts of professors sanctioned by Government.
In addition to this on account of enforcement of new U.G.C.
Pay-Scales from 1.1.1986. Promotion to the post-of
professors shall be made on the basis of service record from
amongst the Asstt. Professors of seniot/selection grade pay
scale after completion of prescribed period of service and
prescribed qualification under provisions mentloned in
Schedule-IV."  These posts shall be filled up through
departmental promotion committee. No definite number of
these posts of professors shall be and number of these posts
will vary on the basis of number of Assistant Professors having-
requisite seniority and qualification.”
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0. Schedule-III of the Gazetted Rules prescribes the qualification which
is not very much in dispute, therefore, the same is not referred to. Schedule-
IV of the Rules prescribes the method of promotion which reads in so far as
the promotion on the post of Principal degree College and the promotion on
the post of Professor is concerned, as follows :- .

“Promotion to the post of Principal degree college shall
be made on the basis of merit-cum-seniority from amongst
those professors having atleast two years experience. Separate
seniority list shall be prepared for directly recruited professors
and promotion to the post of Principal, through the departmental
promotion committee. The past of Principal shall be filled up
from amongst these lists in such ratio which exists between the
directly recruited professor and promoted professors at the
commencement of the calendar year of meeting of promotion
committee. While enquiring about the eligibility for promotion,
there shall be no distinction between the time bound professors
and other professors. The seniority list of promoted professors
shall be made on the basts of the date of their regular appointed
to the post of assistant professor. The absorbed professors of
the taken over colleges shall be enlisted with directly recruited
professors and shall be granted seniority from the date from
which their college has been taken over by the government.
The seniority of directly recruited professor shall be determined
on the basis of seniority mentioned in the selection list issued
by the Public Service Commission.

(3)  Assistant Professors working in the Senior/
Selection grade pay scale shall be eligible for promotion to the
post of Professors in the Pay-scale of Rs.3700-5700, if He/
She has :

(@  completed 8 years of service in the senior scale,
provided that the requirement of 8 years will be relaxed if the
total service of the Asstt. Professor is not less than 16 years
for Ph.D. and M. Phil. Holders 13 and 15 years respectively:

(b)  obtained Ph.D. Degree or an equivalent
published work;

%
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. (c)  made some mark in the areas of scholarship
. and research as evidence by self-assessment, reports of

referees quality of publications, contribution to educational

renovation, design of new courses and curricular, etc.;

(d) participated in two refresher courses/ summer

institutes each of approximately 4 weeks duration of engaged

" in other appropriate continuing eduction programmes of

comparable quality as may be specified by the UGC, after
placement in the Senior Scale; and

(¢) Cconsistently good performance appraisal
reports.” T '

10.  The Method of recruitment provided in Rule 6 of the Gazetted Rules,
categorically prescribes that the recruitment in the service after the.
commencement of Gazetted Rules shall be by the following methods, namely:-

“@) by direct recruitment by competitive
examination/selection;

(b) by transfer of persons who hold in substantive
- capacity such posts in such service as specified in Schedule-
1I;

(c) by promotion of members of the service as
specified in column (2) of Schedule-IV;

(d) by absorption in accordance with the
procedure prescribed in rule 14, after the taken over of any
. college by the Government.”

The direct recruitment is dlffcrcntly prescribes in Rule 11 of the
Gazetted Rules and a specific prov1smn is made for promotlon inRule 17 of
the Gazetted Rules. The appointment is to be made in service from the select
list in accordance to Rule 21 of the Gazetted Rules. This makes it clear that
there is amethod of recruitment by promotion prescribed for appointment on
the post of a Professor. It is also trite that where the sources of recruitment
are prescribed in the Service Rules and the recruitment is done according to
the method prescribed, the recruited person ‘became part of one common .
cadre n'respcct;we of source of or mode of their recruitment. Thus, it has to
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be seen that the promotion is a method of recruitment in the Gazetted Rules
prescribed on the post of Professor in the Higher Education Department in all
colleges of the State. The only condition is that the mode of recruitment
should be in accordance to the provisions of the Regulations prescribed by
the UGC. Itis not that there is any inconsistency between the Regulations of
the UGC and the Rules made by the State Government in the matter of
promotion and appointment on the post of Professor. Thus, those who are
promoted as Professor, become a full fledged Professor in the State services
in Higher Education Department, and are not to be treated differently than a
directly recruited Professor.

. 11. The Scheme itself has been placed on record as Annx.P/2, said to be
issued under the approval of Government of India in Ministry of Human
Resources Development, Department of Higher Education on 31.12.2008.
It is not in dispute that this Scheme has ultimately been transformed in a
Regulation made by the UGC. The conditions mentioned generally in Class-
I category prescribes that there shall be only three designation of the posts in
respect of teachers in Universities and Colleges, namely, Assistant Professor,
Associate Professor and Professor. However, it is not made mandatory that
the post of Associate Professor must be created. What is the intention that
certain posts of Assistant Professor be earmarked for the purposes of grant
of Senior pay scale/selection grade pay scale which according to Schedule
appended to the Gazetted Rules is already available as in the Schedule-I of
the Rules out of 7426 posts of Assistant Professor in Class-2 category, certain
number of posts have been putin for grant of senior scale of pay to the Assistant

_Professor though no specific number of posts have been shown in Class-I
category of the Assistant Professor in this respect. The provisions are made
for grant of senior scale and selection grade pay scale in the Gazetted Rules in
Schedule-IV after Note.(1) in sub clause (A) and (B) which are reproduced
for the purposes of convenience :- ' '

“Note.-(1)  The following.qualifications will be

essential for Assistant Professor, Sports Officers and Librarian

. for their placement in senior pay scale and selection grade pay
scale :-

(A)  for Senior Pay-scale.- Asstt. Professor/
Librarian/Sports Officer will be placed in senior pay-scale of
Rs.3000-5000 if he/she has () completed 8 years of service
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after regular appointment, or completed 5 yeas or 7 years of
“service in case of Ph.D. Or M.Phil degree holders, respectively,
(ii) participated in one orientation and one refresher course/
summer institutes, each of approximately 4 weeks duration or
» remained associated with appropriate continuing education
" programmes, or comparable quality as may be specified by
UGC; and (iii) consistently satlsfactory performance appraisal

report.

(B) for Selection Grade Pay-scale.-Every
Assistant Professor/Sports Officer/Librarian working in senior
pay-scale shall be eligible for placement in the Selection Grade l
Pay-scale 3700-5700, provided he/she (I) has completed 8
years.of service in the senior scale. The condition of 8 years
shall be relaxed in case of officers who have completed atleast,
16 years and for Ph.D. and M.Phil holders 13 and 15 years ~ ~
respectively of service on the post of Asstt. Professor/Sports
Officer/Librarian, (ii) after posting in the senior scale has

' participated in two refreshers courses/summer institutes each
of approximately 4 weeks duration, has remained associate
with appropriate continuing educatlon programimer, equlvalent
to standards approved by UGC; and (jii) has con31stent1y good
performance appraisal reports.”

12.  Now the other issue is required to be considered, whether the UGC
has prescribed the pay bands for revision of pay on the basis of pre-revised
pay scale or not, and whether the intention of UGC is to give a particular pay
band with AGP on different rates as per the nomenclature of post ornot ? It
is to be seen that the object of the instructions contained in the Schemes
Annx.P/2 in the writ petition is fulfilled, already in advance by the State by
prescribing a post which could be designated as post of Associate Professor.
Why this is held so because in the Scheme of the UGC different pay scales
are prescribed for different posts. The post of Assistant Professor formally
known as Lecturer in the senior scale which were given the pay scale of
Rs.10,000-15,200/- have been given a revised pay band of Rs.15,600-
39,100/- plus AGP of Rs.7000/-. The distinction is made between the two
pay scales; one which was given to those lecturers who were having less than
three years of service in selection grade, which was as per pre-revised pay .
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scale 0f Rs.12,000-18,300/- and which post was also.given the pay band of
Rs.15,600-39,100/- with slightly higher AGP of Rs.8,000/-. This was
categorically indicated in Table IT. Table IV was made applicable for those
readers and lecturers selection grade who were having three years of service
and those who were working in the pay scale of Rs.1 2,000-18,300/- they
were given the pay band of Rs.37,400-67,000 plus AGP of Rs.9000/-. Now
these posts are to be declared or treated as Associate Professors. The specific
pay scale was given to the post of Professors which according to the UGC
- were earlier given the pay scale of Rs.16,400-22,400/-. The revised pay
band given to this post was Rs.37,400-67,000/- plus AGP 0of Rs.10,000/-, as
was indicated in Table V. Ifthe different pay scale mentioned in the different
Tables referred to herein above are taken into consideration, those Assistant
Professors, Lecturers or Readers working in the selection grade pay scale,
who were given the benefit of pay scale of Rs.12,000-18,3 00/-, they were’
given the revised pay band of Rs.15,600-39,100/- with AGP of Rs.8,000/-,
which was not comparable with the pay scale of the post of Professor as the
post of Professor was not only independently shown, but it was further said
that the pre-revised pay scale of the same was slightly higher than the pay
scale of the aforesaid Readers, Lecturers and Assistant Professors. The
Scheme specifically prescribes different standard for designating a Professor,
but it nowhere prescribes that the said person should be working only in the
pre-revised scale as mentioned in Table V, otherwise the revised pay band
plus AGP would not be applicable. This leaves this Court with no option, but
to accept that the post of Professor was separately designated and irrespective
of the pre-revised pay scale, a pay band similar to the pay band of the Assistant
Professors selection grade (or Associate Professors) with slightly higher AGP
was sanctioned by the UGC to the said post. This has to be noted that in
some other post, the incumbents who were working in the lesser pre-revised
pay scale were given this revised pay band phis AGP as is referable from
Table VI of the Scheme. '

13.  Inview ofthis, if the entire Scheme is looked into, no rider was put
by the UGC in its Scheme that a particular revised pay band with AGP would
be‘applicable to a post only if the incumbent on the said post was getting the
salary in the pre-revised pay scale indicated in the appropriate table appended
to the Scheme. Different considerations were done by the UGC in the matter
of prescribing the revised pay band, as it was categorically provided in
paragraph 2 of the Scheme where the revised pay scales, Service conditions
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and Career Advancement Scheme was formulated by the UGC. It was
categorically said that incumbents working as Assistant Professor, herein the
case of State of Madhya Pradesh which post is treated to be equivalent to the
post of Reader and Lecturers selection grade and those who have completed
three years of service shall be placed in the pay band of Rs.37,400-67,000
with AGP of Rs.9,000/- and shall be redesignated as Associate Professor.

This was for those who were not promoted to the post of Professor and were
in fact working in the selection grade pay scale. The designation or
redesignation of such a post as Associate Professor, would not change the
status of the persons like pétitioners as they have already been promoted as
per the Scheme of the Gazetted Rules long back, before even coming into
force of the Stheme formulated by the UGC. It will not be out of place to
mention here again that though the Scheme was made applicable with effect
from 1.1.2006 by the UGC, but it was formulated only on 31.12.2008 and
subsequently converted into a Regulation in the year 2010." The right of
designation as full fledged Professor accrued in favour of petitioners thus was
not to be affected by such a Scheme which was applicable with effect from
1.1.2006 only. It was reiterated in the entire Scheme that the pay band for
the post of Professor shall be Rs.37,400-67,000/- with AGP of Rs.10,000/-.
There; is no restriction put by the UGC that the said benefit would be available -
only to the direct recruits Professors and not to the promotees. According to
the law, it was rightly done so because once the recruitment is done by two
different sources, the recruitees become a part of one cadre and there cannot
be a distinction in the matter of grant of pay only on the-basis of the source of
recruitment of such incumbents. Further, it has to be seen that the UGC has
pot insisted on pre-revised scale for grant of specific pay band and AGP fora
simple reason that there may be'different pay scale prescribed by the State
Governments of different States of the country looking to their financial
capability, and if the post though higher in nomenclature has been given a
lesser pay scale to the teaching posts in higher education institutes by a particular
State in comparison to the pay scale given by the other States, an anomaly
would be created in such a manner if any restriction is put for grant of revised
pay band with AGP on the basis of pre-revised pay scale. If this is allowed,
it would be squarely hit by Article 14, 16 and 39(d) of the Constitution of
India and would be a hostile discrimination of a group within the group. A
class within the class cannot be created without there being a reasonable
nexus to achieve an Ob_] ect justifiedly. This particular aspect is also taken
care of by UGC as would be clear from the memo sent by UGC to the Prmc1pal
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Secretary of the department which would be referred to herein after.

14.  As has been put-forth by learned counsel for the petitioners, this
Scheme was taken note of by the State Government and in a Public Interest
Litigation filed before this Court, a categorical statement was made that the
decision is taken by the State Cabinet to implement the said Scheme and
orders in this respect have been issued on 16.4.2010. Before issuing the said
orders, certain policy decisions were taken by the Cabinet of Ministers,
pursuance to which an affidavit was filed before the Division Bench of this
Court and these facts were categorically pointed out. Since such an aspect
was considered by the Division Bench and this particular aspect was also
noted down, the order dated 16.4.2010 was issued. Now it is not proper for.
the respondent-State to say that there were no post of Associate Professor
and therefore, the persons like petitioners who were in fact working in the
lesser pay scale should not have been given the higher revised pay band of
Rs.37,400-67,000/- plus AGP 0of Rs.10,000/-. It is tried to canvass by the .
learned Advocate General that in fact something was added in the Table
appended to such an order which in fact was not prescribed by the UGC at all
and, therefore, such a higher rate of AGP was not available to the persons like
petitioners, This Court after examining such facts in the light of Scheme of
UGC is not impressed by such submission of learned Advocate General. Tn
fact, such note was not appended incorrectly or by mistake, but it was
deliberately added because there was no distinction made by the UGC in the
matter of grant of revised pay scale with higher AGP to the post of Professors,
on the basis of source of their recruitment and, therefore, it cannot be said
that it was a folly or a mistake crept in the order dated 16.4.2010 passed by
the respondent-State. What in fact is intended by the impugned order dated
14.9.2012 is change of the AGP to the post of Professor which is not
prescribed by the UGC. In terms of the specific instructions issued by the
UGC, in fact such a change was not to be made as it would be completely in

“violation to the Scheme of revision of pay prescribed by the UGC.  What in
fact intended by the UGC while intimating the respondent-State vide memo
dated 8.1.2010 was that a change can be made to introduce the scale of pay
higher than those mentioned in the Scheme of UGC, but not to reduce the pay
scale or the AGP. For the purposes of convenience, the letter sent by the
UGC to the Principal Secretary of the Department of Higher Education,
Government of Madhya Pradesh on 8.1.2010 is reproduced in toto, which
reads thus :-
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“No.F.11-37/2009-U.11

Government of India
Ministry of Human Resource Development
Department of Higher Education

New Delhi,8th January 2010
To,

The Principal Secretary,

Higher Education Department,
Government of Madhya Pradesh,
Mantralaya, Bhopal.

Subject - Reimbursement of financial burden due
to' implementation of U.G.C. Pay
Scales on the basis of 6th Pay
Commission
recommendation to Teachers and
equivalent Cadres in Universities
and Colleges from 1.1.2006.
Sir,
I am directed to refer to your letter No.2558/PS/HE/
09 dated 20.11.2009 requesting for re-imbursement of 80%
of the additional requirement of the State Government
consequent on revision of pay scales of the teachers in
universities and colleges under the State Government, in
pursuance of this Ministry's letter No.1-32/2006-U.II/U.1(i)
dated 31.12.2008. In this context, the Notification No. F.1-
124/2009/1/38 dated 29.10.2009 issued by the State
Government of Madhya Pradesh has been examined. Itis
observed that the State Government has not implemented this
Ministry's Scheme of revision of pay of teachers and equivalent
cadres in universities and colleges as contained in this Ministry’s
letter dated 31.12.2008 as a composite package. The
following modifications have been noted :-

(a) Pay Band-4 (Rs.37,400-67000) plus Academic
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Grade Pay of Rs.9000 has been made applicable to teachers
and equivalent positions after completing 5 years service in -
the Selection Grade (pre-revised scale of Rs.12000-183 00).
This is not in conformity with the provisions contained in this
Ministry's letter No.F.1-32/2006-U.II/U.1 (I) dated
31.12.2008, wherein 3 years service has been prescribed.

(b} Designation of Associate Professor has not been
mentioned for those who have been placed in Pay Bank-4
(Rs.37400-67000) with AGP of Rs.9000.

(c) The provision for special allowance of Rs.2000
and Rs.3000+to the Principals of Under-graduate and Post-
graduate colleges respectively as per guidelines, has not been
implemented.

(d) The State Government has also provided for pay
scale 0f Rs.37,400-67,000 plus AGP of Rs.9,000 for the so
called post of “Professors™ in colleges against the pre-revised
scale of Rs.12,000-18,300. No such post of Professors i in
the pre-revised pay scale of Rs.12,000-18,300/- was
prescribed by the Ministry of Human Resource Development.

2. The applicability of the scheme has been indicated
in para 8(p) (v) of this Ministry's letter dated 31.12.2008,
which, inter alia, provides that the Scheme may be extended
to universities, Colleges and other higher educational institutions
coming under the purview of the State legislatures, provided
State Governments wish to adopt and implement the Scheme
subject to the following terms and conditions :

(a) Financial assistance from the Central Government
to State Governments opting to revise pay scales of teachers
and other equivalent cadre covered under the Scheme shall be
limited to the extent of 80% (eighty percent) of the additional
expenditure involved in the implemention of the revision.

(b) The State Government opting for revision of pay
shall meet the remaining 20% (twenty percent) of the additional
expenditure from its own sources.
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(¢) Financial assistance referre(i to as (a) above shall’
be provided for the period from 1.1.2006 to 31.3.2010.

(d) The entire liability on account of revision of pay
scales etc. of university and college teachers shall be taken
over by the State Government opting for revision of pay scales -

_ with effect from 1.4.2010.

(e) Financial assistance from the Central Government
shall be restricted to revision of pay scales in respect of only
those posts which were in existence and had been filled up as
on 1.1.2006.

(f) State Governments, taking into consideration other
local conditions, may also decide in their discretion, to
introduce scales of pay higher than those mentioned in this
Scheme, and may give effect to the revised bands/scales of
pay from a date on or after 1.1.2006; however, in such cases,
the details of modifications proposed shall be furnished to the
Central Government and Central assistance shall be restricted
to the Pay Bands as approved by the Central Government
and not to any higher scale of pay fixed by the State
Government(s).

(emphasis supplied)

(g) Payment of Central assistance for implementing
this Scheme is also subject to the condition that the entire
Scheme of revision of pay scales, together with all the
conditions to be laid down by the UGC by way of Regulations
and other guidelines shall be implemented by State
Governments and Universities and Colleges coming under their
jurisdiction as a composite scheme without any modification
except in regard to the date of implementation and scales of
pay mentioned herein above. :

3. Thus as per the terms and conditions of the
Ministry's letter dated 31.12.2008, the State Governments are
required to implement the scheme as a composite one,
including the age of superannuation (mentioned in para 8(f) of
this Ministry's letter dated 31.12.2008), together with all the
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conditions to be laid by University Grants Commission (U GC)
by way of regulations and other guidelines. The UGC has not
_ so far notified the Regulations in this regard. Therefore, the
i State Governments shall have to adopt the scheme including
the regulations as may be prescribed by UGC, for being eligible
for appropriate central assistance. However, it is mentioned
that the various allowance applicable to teachers and equivalent
cadres in State Governments shall be governed the respective
State Government rules. The Central assistance of 80% covers
only the additional requirements towards revision of pay and
does not include any amount paid towards allowances.

4. Itis provided in Para 8(p) (v) (f) of this Mmlstry S .
letter dated 31.12.2008, that the State Governments taking
into consideration other local conditions may also decide in
their discretion, to introduce scales of pay higher than those
mentioned in this Scheme. This implies that State Governments
cannot make modifications lowering the pay package
prescribed by this Ministry. Also after adoption of the Central
Scheme as a composite package, the State Government shall
be required to furnish detailed calculations in support of its
claim for central assistance, for which a proforma is being
devised by this Ministry.

(emphasis supplied)

5. . Release of the central assistance shall be considered
by this Ministry in accordance with the provisions of the
Scheme only after the State Government have adopted and
implemented the scheme as a composite scheme, including
adoption of the age of superannuation, and have disbursed the
salary based on revised pay scales, and after scrutiny of the
detailed proposal as may be received from the State
Government, Necessary rectifications may be made by the State
Government in its notification dated 29.10. 2009 before being
ellglble for central assistance.

6. .  Thisissues with the approval of Secretary, Department
of Higher Education.

Yours faithfully,
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(Rajender Kalwani)
Under Secretary to the Government
of India™

15.°  With this background and the law, the controversy involved in the
present petitions is to be examined. It is the case of the petitioners that the
benefit of higher AGP was granted after due consideration by the State
Government and the matter was finally decided by the Cabinet of Ministers.
It is, thus, to be seen whether under the rules of business, such an order
passed on the basis of approval of the Cabinet of Ministers was to be recalled
or even modified by the respondent-State without placing the same before
the Cabinet of Ministers. The rules of business of Executive Government
have been made by Governor of the State in exercise of power conferred by
Clause (ii) and (iii} of the Article 166 of the Constitution of India, which
prescribe the matters to be placed before the Cabinet of Ministers. Rule 7 in
Part-I of the Rules prescribes which cases are to be placed before the Cabinet

- of Ministers. Itis categorically provided that in accordance with the general

directions or by a special direction issued by the Chief-Minister, the Minister
Incharge of the case with the consent of the Chief Minister, or the Governor
under Article 167-C are to be brought before the Cabinet of Ministers. Part-
It of the Rules deals with the business or the cases which are normally to be
placed before the Cabinet of Ministers. Clause (iv) of the said part specifically
provided that any proposal affecting the finances of the State or for re-
appropriation within a grant in which the Minister Incharge of the Finance
Department has not concurred, are required to be placed before the Cabinet
of Ministers. Similarly Clauses (viii) and (ix) deal with the cases where the
proposal to vary or reverse a decision previously taken at the meeting of the
council is to be considered, or proposal involving any important change of
policy and practice are to be placed before the Cabinet of Ministers. Similarly,
Clause (xiv) specifically prescribes that Service Rules and their amendments
when the General Administration Department has not agreed to such Rules or
amendment and the concerned department deems it necessary to submit such
cases before the Council, is required to be placed before the Council. Similarly
Clause (xxvi) prescribes that cases where any circular embodying any important
changes in the administrative system of the State is required to be issued, are
to be placed before the Council for consideration. Itis not in dispute as it is
admitted by the respondents that the order dated 16.4.2010 was issued only
after taking a policy decision by the state Government in the Cabinet of



1438 - Ramlala Shukla (Dr.) Vs. State of M.P. L.L.R.[2015]M.P.

Ministers. That being so, it was necessary on the part of respondents to place
such a matter before Cabinet of Ministers. If a decision is taken without
placing such a matter before the Cabinet of Ministers, it would be a nullity as
has been held by the Apex Court in the case of MRF Limited Vs. Manohar
Parrikar and others [(2010) 11 SCC 374]. The Apex Court dealing with
such a situation has categorically held in paragraphs 90 and 91 of the report,
which read thus :-

“90. Before the High Court as also before us it was
contended by the appellants herein, that, the Rules framed
under Article 166(3) are only directory in character and failure * -
to comply with them does not vitiate the decision taken by the
State Government. The High Court after considering the
various judgments cited before it has repelled the said
contention to hold that the said Rules are mandatory and non-
compliance thereof would be disastrous. The reasoning adopted
by the High Court to arrive at such a conclusion is sound and
in accordance with the constitutional mandate. The decisions
of the State Government have to be in conformity with the

. mandate of Article 154 an 166 of the Constitution as also the
" Rules framed thereunder as otherwise such decision would

not have the fom of a Government decision and will be a
nullity;

91. TheRules of Business framed under Article 166(3)
of the Constitution are for convenient transaction of the business
of the Government and the said business has to be transacted
inajust and fit manner in keeping with the said Business Rules
and as per the requirement of Article 154 of the Constitution.
Therefore, if the Council of Ministers or Chief Minister has
not been a party to a decision taken by an Individual Minister,
that decision cannot be the decision of the State Government
and it would be non-est and void ab initio. This conclusion
draws support from the Judgment of this Court in the case of
Haridwar Singh Vs. Bagun Sambrui &amp; ors (1973) 3
SCC 889. This Court in the said case was dealing with the
Business Rules of the State Of Bihar framed under Article 166
(3) of the Constitution of India and the observations of this
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Court on the issue apply to the case on hand in all force. This
Court observed:

“14. Where a prescription relates to performance of a
public duty and invalidate acts done in neglect of them
would work serious general inconvenience or injustice to
persons who have no control over those entrusted with
the duty, such prescription is generally understood as mere
instruction for the guidance of those upon whom the duty
is imposed. ’

15. Where however, a power of authority is conferred
with a direction'that cettain regulation or formality shall be
complied with, it seems neither unjust nor incorrect to exact
a rigorous observance of it as essential to the acquisition
of the right or authority.

16. Further, Rule 10(2) makes it clear that where prior
consultation with the Finance Department is required fora
proposal, and the department on consultation does not
agree to the proposal, the department originating the
proposal can take no further action on the proposal. The
Cabinet alone would be competent to take a decision.
When we see that the disagreement of the Finance
Department with a proposal on consultation, deprives the
Department originating the proposal of the power to take
further action on it, the only conclusion possible is that
prior consultation is an essential prerequisite to the exercise
of power.” '

Thus, it has to be held that the order passed by the respondents without

obtaining the approval from the Cabinet of Ministers cannot be said to be a
valid order.

16.  Therespondents have categorically admitted that they have issued
the order impugned only to remedy the mistake committed in issuing the order
dated 16.4.2010 and have further said that the order dafed 14.9.2012'is not
anew order making any change in the order passed by the State Government
after taking a policy decision in the Cabinet of Ministers. Such a contention
of the respondents cannot be accepted in view of the fact that there was a
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departure from the Scheme and the Regulations made by the UGC by proposing
a lesser amount of AGP to the post of Professors, which was not permissible
in terms of law laid down by the Apex Court and this was done even without
placing the matter before the Cabinet of Ministers. The fact remains that
Section 21 of the M.P. General Clauses Act, 1957, categorically prescribes
that where under any Act, a power to issue Notification, orders, rules or bye-
laws is conferred then that power includes a power, exercisable in the like
manner and subject to the like sanctions and conditions, if any, to add,
to amend, vary or rescind any notifications, orders, rules or bye-laws, so

issued. Admittedly, the power was exercised by the State in making a policy

under the executive Rules of business. The said Rules itself prescribe making
" ofapolicy as has been discussed herein above. Ifthere was a mistake either
in making the policy or issuing the order in consonance to the policy, amendment
in the said policy or the consequential order was required to be made in the
like manner. The matter should have been placed before the Cabinet of
Ministers indicating any such mistake if at all, crept in issuing the order dated
16.4.2010 and the Cabinet of Ministers was required to adjudicate whether
there was a mistake committed in making the policy or witha purpose, the
order was so issued after making of policy. It was not open to the Secretary
of the department to propose something and to accept by the Minister Incharge
of the department to make a change in the order so issued after making of
policy. This Court has examined these aspects on number of occasions and in
the case of Rajkumar Dawar Vs. State of M.P. [2001(1) MPLJ 3 68] and in
the case of A.K. Shrivastava Vs. Union of India and others [(2002) 3
MPHT 1] and in the case of Kishore Samrite Vs. State of M.P. and others
- [LL.R.(2013) MP 138] has categorically held that such a power could not
have been exercised in any other manner to amend an orderr, notification or
rule without following the same procedure as was required to be followed for
issuing such order or notification and making of a rule. The Apex Court has
also looked into these aspects and has categorically held that power conferred
under Section 21 of the Act aforesaid is only a rule of construction and cannot
be construed to widen the statutory limit or the power given by the statute.
This aspect has again been considered by the Full Bench of this Court in the
case of Heavy Electrical Majdoor Trade Union Vs. State of M.P. [2006(1)
MPHT 551](FB). Thus, itis clear that at any rate, even if there was a mistake
committed in issuing the order dated 16.4.2010 prescribing any higher rate of
AGP to the post of Professor, within the State, any change could have been

"
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done in the said grant. of AGP after placing the same before the Cabinet of
Ministers: This has already been held that there was a complete departure
from the Scheme made by-the UGC duly formulated in regulations, giving a

‘particular AGP to the post-of Professor. As per the law laid down by the

Apex Court discussed herein above, such a departure would be de horse the
Schenie and Regulations.of the UGC, which is not permissible, specially when
this fact was brought to the notice of the respondents v1de letter dated

- 8.1.2010, referred to herein above.

17.  Inview ofthe discussions made herein above at length and in view of
all these facts, that the petitioners are to be treated as Professot and that the
revised pay band is granted by the UGC under-its Scheme solely on the basis
of post and not on the basis of pre-revised pay scalé, as is generally done by
the Pay Commissions, the stand taken by the respondents is to be repudiated
outrightly, the writ petitions are bound to be allowed.

18.  Consequently, both these writ petitions are allowed. The order
impugned dated 14.9.2012 Annx.P/20, in so far as it relates to reductlon of
the AGP to the Professors working in the Universities and Collcges in the
State of Madhya Pradesh is concerned is hereby quashed. The petitioners

-will get the AGP of Rs.10,000/- per month from the date the ‘Scheme of

revision of pay has come in force.

19.  The writ petitions are allowed to the extent indicated herein above.
There shall be no order as to costs.

Petition allowed.
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. WRIT PETITION
Before Mr. Justice K. K. Trivedi
W.P. No. 11941/2012 (Jabalpur) decided on 29 August, 201 3

MAMTA SHARMA (SMT.) ... Petitioner
Vs. '
STATE OF M.P. & ors. . * . .:.Respondents

A. Service Law - Terminal dues and Terminal benefits of
-deceased employee - Nomination - Nominee's interest - Nomination in
favour of second wife - First-divorced wife filed application for
succession certificate - It can't be a ground for delaying the payment
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to a nominated wife - Nomination will not supersede the right of
inheritence and/or succession as the case may be if there is no specific
Will made by the employee concerned - Nominee is only authorised to
receive the terminal dues - But will not become absolute owner thereof
- Other legal representatives, successors and coparceners would also
be entitled to their share, if no specific Will is made by the employee -
Nominee is entitled to receive terminal benefits of deceased employee
- Shall retain the same for the purpose of distribution amongst all the
legal heirs of the deceased employee. (Paras 4 & 5)

E dar Rfer — gaaim'amax‘a‘waa‘wwﬁmam—
T 3T — AR PRy o RBa — i ool & war ¥ AP —
no faare fesfia oefl g1 SOulteR s 3 ades Ry fear
T — wE TR RE el B A § free & s T 8 wear —
fava /31 gawiter @ affer & star- @ g @ AP
el T s af ¥iRm wiEd g 91 fafifie o o
gIg ¢ ¥ — TR dew daid et B oaw s @ R
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IENIRGRYT w6 wgarh i o8 el @ gwar w1, ARt wdard gre
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B. Service Law - Nomination in sérvice record - Nature - It
is not Will - Will is executed in altogether different manner - It is to be
treated as wish of the employee or his request to disburse the terminal
dues to any particular person. . © (Para5)
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C. Hindu Succession Act (30 of 1956), Section 8 - Terminal
dues - Legally married wife and legitimate child - Has right to succeed.
(Para?7)
T g gvifree Iftngw (1956 @1 30), GRr 8 — VAT
TF - ﬁﬁﬁmﬁﬁmﬁama’hmm as’ramﬂ%mﬂ'\'m
IR | '
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D, Service Law - Family pension - Legally divorced wife - Not
entitled for the same - Payable to a legaily married spouse.  (Para8)

g, a7 faffr — wRarw due — fafre wu @ faae faesfea
q?-fr iﬂﬁ?ﬁ‘ﬁﬁiwﬁ‘r ﬁfﬂmmﬁﬁmﬁaﬁﬁﬂﬂaﬁﬁﬁm

E. Criminal Procedure Code, 1973 (2 of 1974), Section 125
~ Pension - Can charge be ereated - Maintenance order in favour of
legitimate children born out of divorced wife - No - The pension become
the estate or property of pensioner which could be inherited by her
heirs and not by differently related. . {Para 8)
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wmqﬁammm‘é‘ faars faedfen uoht @ o= afw wam
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Cases referred :

" (1984) 1 SCC 424 (2000) 6 SCC 724, (2009) 9 SCC 299, (2009)
10 SCC 680.

S.A. Dharmadhzkarz, for the petitioner. _
Lalit Joglekar, P. L. for the respondents no. 1,2 & 3.
Ghanshyam Sharma, for the respondent no.4.

ORDER

K.K. TrivEpt, J. :- This petition under Article 226 of the Constitution
of India is directed against the order dated 12.07.2012, by which the petitioner,
a widow of one Shri Ganesh Prasad Sharma, an Assistant Teacher who has

- died on 28.05.2012, has been asked to furnish a succession certificate for

the purposes of grant of terminal dues of the said employee, on the ground
that the petitioner was duly nominated as wife for the purposes of payment of
all such claims of the said employee. This nomination was never cancelled or
recalled, even modified. This being so, only the petitioner was entitled to
recéive the terminal benefits of her husband and there could not be ariy
insistence for payment of such dues to the  petitioner only after obtaining a
succession certificate. In fact a dispute was raised by respondent No.4, who
was ex-wife of said late Shri Ganesh Prasad Shanna A suit for dlvorce was
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filed under the Hindu Marriage Act by said Shri Ganesh Prasad Sharma in the
Court of District Judge, Shahdol against the respondent No.4, which suit was
decreed on 18th November, 1987. Though a decree was granted ex parte,
but there was no step taken by respondent No.4, to get the ex-parte judgment
and decree set aside, After obtaining the decree said Shri Ganesh Prasad
Sharma got married with the petitioner herein on 27.06.1989, and made
nomination of his second wife in the service record. Only because a case was
filed by respondent No.4 for grant of maintenance against the husband of the
petitioner under Section 125 of Cr,P.C. along with her daughter and sons, and
an order was passed on such an application by the Judicial Magistrate Class-
I, Janjgir on 26.11.2002, the respondent No.4 would not become entitle to
claim any benefit with respect to the service dues of the husband of the
petitioner ignoring the nomination already madc Thus, it is contended that the
* order 1mpugned is bad in law.

2. This Court has entertained the wrlt petition, has issued the notlces to
the respondents and the return has been filed by respondents. It is contended
that since there is a dispute raised, unless a succession certificate is produced,
it would not be proper to released the terminal dues in favour of the petitioner
only. The respondent No.4 has already approached the Civil Court seeking
declaration that she is legally married wife of said Shri Ganesh Prasad Sharma,
therefore, it would not be correct to say that no succession certificate could
be demanded. These disputed facts are to be settled by the decisions of the
Court and not by the authorities, therefore, such a claim made by the petitioner
is misconceived. The respondent No.4, though has not filed any return, but
has adopted the stand taken by respondents No. 1 to 3 and contended that in
view of the facts as have been stated by the respondents, a succession
certificate is required to be produced. It is further contended that proceedings
in this respect have been initiated by respondent No.4 before the appropriate
Forum-and in case any direction is issued by this Court, the claim raised by
respondent No.4 for grant of succession certificate would be frustrated.

3. Heard learned counsel for the parties at length and perused the record.

4. . Itisnotindispute that there is a nomination of the petitioner as wife of
the employee aforesaid Shri Ganesh Prasad Sharma duly made in the service
record. This nomination has not been changed by said Shri Ganesh Prasad
Sharma while he was in service. It is not in dispute further that said Shri Ganesh
Prasad Sharma has died on 28.05.2012. It is also not in dispute that there
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was a Civil Suit filed against the respondent No.4 by said Shri Ganesh Prasad
Sharma for grant of decree of divorce under the Hindu Marriage Act, and
that the said suit was decreed. It is also not in dispute that the said decree has
not yet been annulled, set aside or revoked. A decree of Civil Court is not to
be treated lightly. It has to be seen that if any claim contrary to the decree
granted is made by the respondent No.4 without getting the said decree set
aside from the competent Court, any such claim made by the respondent
No.4 would be hit by principles of estoppal as by operation of law and by
. operation of the judgment and decree, respondent No.4 would be estopped
to claim any benefit unless the decree is set aside by any higher Forum. That
being so, merely because the respondent No.4 has moved an application for
grant of succession certificate, it cannot be a ground delaying the payment of
terminal dues of deceased employee to a nominated w1fe which according to
Iaw is legally married wife.

5. The effect of nomination has to be exa:mmed The nomination is not to
be treated as a Will for a good reason that a will is executed in altogether
different manner and not just mentioning a name of person in the appropriate
column, prescribed in any form for submitting service details before the
concerning authority. However, the nomination has to be treated as wish of
the employee or his request for the purposes of disbursement of his/her terminal
dues in case of death to any particular person. The nomination will not
supersede the statutory provision of right of inheritance prescribed in various
enactments. A nominee may be an authorised person to receive the terminal
dues of an employee, but will not become absolute owner thereof. The other
legal representatives, successor of the deceased employees, being coparceners
in estate would also be entitled to their share if there is no specific will made
by the employee concerned. The Apex Court in the case of Smr. Sarbati
Devi Vs. Usha Devi[(1984) 1 SCC 424] has considered nominee's interest
vis-a-vis 'the law of succession and has reached to the conclusion that a
nominee may be entitled to receive the funds, but will retain the same as a
trustee for other coparceners till their claims are decided by law in accordance
to the law of succession governing them. Though the aforesaid decision is
rendered in the case in respect of the claim made under the Life Insurance
Act, 1938, but the statutory nomination has been considered by the Apex
Court. .

6.  Similarly, in the case of Vishin Kanchandani and another Vs. Vidya
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Lachmandas. Kanchandani and another ((2000)6,SCC: 724], the*Apex
Court:interpreting the nosi-absente clause has categorically held that:a nominee
is-enlythé.diithorised person toreceive the amoéunt payable to the:decéased
and:the said'nominee is required to retain the said amount till the claims of
other:coparceners are settled in accordance to' law. However, there is no
requirement 0f producing any succession ceitificate in respect 6f grant of such
benefit of payment for the purposes.of discharge of duties of the holders of
the amount. Again-considering the-effect of marriages and the provisionsof

the Hindu Martiage Act, the Apex Court in the case of Chaillamma Vs:. Tlaga .

and'orhers; [(2009) 9 SCE 299] has specifically held that unless theretis a
proof ofithiefact that marriagé was not solemnised, an objectorcannot say
- thatthesbenefit of payment of the estate of déceased wouldnotbemadetoa
particilar person.!Similar was the situationexamined by.the Apex Courtin the
case of Shipra Sengupia Vs. Mridul Sengupta and others:[(2009).10.SCC
680], where presumptlon regardlncr vahd executlon of a erl and the effectof

purposes of 1ts proper dlstnbutlon amongst the members of the fam11y In v1ew
of these pronouncement it 1s ¢léar that a nommee is entltled to } recelve the
amount of any deceased employee from the respondent—State but is requ1red
to retam the samé for the purpose of dlstnbuuon of the sa1d amount amongst
all’ ‘the Iegal ‘Heirs’ of the deceased employee ThlS is necessary brééau‘sie
undlspdtedly, there'is no w1ll executed by sa1d deceased employee of the

I - s 55 ,—-.,
State Governinent in favour of the petmoner oplyf ¥ 7 TR

")'J(:LEI\P' 'EJJ'T’.\)Ir’lf} ‘ 'i-‘l [ ,' l ;

Bder pe lnton
TwovwiYety-another. aspect issto.be-examined: whethera an’ex- w1fe iduly
divorcediin terms'of the law would bé entitled to clain‘any shate in the property
of the deceased employee or riot. Law of succession isrequired to be' examined
interpretedrand the claims:are’reqiiréd:to be settlediHowever, thereis no
dispite that there were!certain children.out 6f the.-wedlock ofithe deceased
Ganesh Prasad Sharma with respondent No:4 and the said-children cannct be
said to-be illegitimaté becausethey werée born before:the divorce had taken
placeThat being so; this aspect is requiredto be examinédiinivisw ofithe
provisions of Hindu Succession Act and it has to be seen whether those persons
would be granted any share in the property ¢ of the deceased Ganesh Prasad

_ .Ua
. ‘Shaktnd or'not This part1cu1ar aspect is also requlred 10 e examihid- ‘whether
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ifa direction is given to release the entire amonnt infavour of petitioner, right
of such persons would be prejudicially affected or not. The law of succession
gives first preference tothelegally- married wife.-In\order of succession, the
legitimate child has the'right to,succeed. That being so, it is necessary to
direct that on release ofthe amount, the same is, not fully utrhsed by the pentloner
or lid the interest of those who are entrtled to 4 share i the’ Said" ahrount
would be adyersely affected. o

iilrnen il P S SIAT) AT
8. ) Now the questron of grant of. famrly pensmn is to,be consrdered

hee I o0 B 20

Whether the farmly pens19n is also to be aPPOm‘?.’}‘Ed or] not '? The pI"pV.ISlOnS
of grnt (src grant) of family pensron ‘are very ‘tiéar. The famﬂy pensmn is payable
to dlegally married spouse ofthe deceased Govt. servant. Naturally one who
has been legally divorced would notbe entitled:to farnily pension.Further, the
famrly pens1on goes to the sons who have not attarned the maj orrty and
unmarrled daughter after the death of spouse of the degeased Govt Ssgryant.
Therefore onIy the petrtroner rwould be entitled to farmly pensron on account
of death’ of her husband. This pension is not to be aini)ortroned in view of the
factthat the'same would bécomme estate or property of pensicner which could
be'inherited:by hér legal Beirs and not by those who are differently-related to
deceased Govt. servant. That being so, no charge can be laid én'such a ptoperty
on acc?unt of an order of grant, of malntenance to the legitimate children of

* FRa 5T e TV T

deceased Govt servant through a Iegally drvorced wrfe The famlly pensmn is

oy

to be pa1d fo the petrtroner only for these reasons V0 baers y

PR Tt e ‘a “apdi X
9.~ Keepmg in view the,aforesaid, it is d1rected that only 50% amount of
terminal dues be released in favour of the pet1t1oner and | remaining 50% amount
be depostted in the name of petrtroner in the Natronahsed Bank ina fixed
deposit for a period of five years, with a stlpulatron that the said amount
would be'feleased only dfter disposal of thé succession application subrnltted
by the'responderit N6.4 before thie Civil' Coutt; in accordancé to the orders
of the Civil Cotirt. The petitioner would be entitled to family pension Which bé
sanctioned and paid to her within three months from the date of order.

107 ¥¥THe Writ pefitioh Statids disposed of in ferms of the afotesiid difection,
There shall be no order as to costs. _ C Beerisio . coen'd

Boalf 4t 0 SfF ot Petition disposed of.

Fol DPLILO Ui Tnt i fimns
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LL.R. [2015] M.P., 1448
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 3096/2011 (Jabalpur) decided on 27 September, 2013

DULARE PRASAD RAIKWAR ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Service Law - Conditional appointment order - Passing
of Hindi typing test - Passing of the typing test is must. (Para4)

7w AR — wud AT ardw — Rd cghim wha
Ifiel @Y ST — TEfiT aden soivl sy afarf .2

B. Service Law - Adhoc period - Appointment order - Hindi
typing test be passed within 4 years - The perjod till passing of Hindi
typing test - Adhoc period. (Para5)

W war [ — el gafr — T ardwr — f§ i
Tdem 4 aul @ flax Sehivf &) seh =rfee — %ﬁmﬁwuﬁmaﬁﬁﬂ
aﬂ#waﬁmﬁr a-cxafarcrf%rl

C. Service Law Appointment order - Increments of pay -
No where prescribes that not to be released in favour of those who
have not passed the Hindi typing test. ’ (Para 5)

T War fifr — frgfea arder. — dawqfgar — = ) fafea
T 1% 97 uw F gga T 1 o wadl Rrstt R esiiv o
sl & a1 @ - _

D. Service Law - Increments of pay - In view of circular dated

12.05.93 & 08.01.93 - Entitled to - On sucecssful completion of one
year service. (Paras 4 & 5)

7 #aff%fév daTgfEar — uRu=A fEs 12.05.93 T 08.01.93
Pl gRewma vad gY - #5ardl — va af oY War wwerargd s quf s W)

Cases referred : .
2006 (3) MPHT 352, ILR 2008 MP 1869.

Sanjay Singh, for the petitioner.
Sanjeev Singh, P.L. for the respondents.
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ORDER

K.K. Trivepy, J. :- The petitioner, who was initially appointed on the
post of Assistant Grade I1I in the office of Tahsildar has approached this
Court by way of filing this writ petition seeking a direction against the
respondents to sanction the annual increments of pay to the petitioner for the
period of initial appointment w.e.f. 1990 to 1993 and to revise and pay the
arrears of salary to him. It is contended that in the order of appointment though
a condition was mentioned that the petitioner would be required to pass the
Hindi Typing examination within a specified period but in terms of the said
appointment even if the period of initial appointment was treated as ad hoc
period, he would be entitled to pay in terms of the circular so issued by the
State Government. It is contended that in terms of the order of appointment
dated 11.8.1989, the petitioner has passed the Hindi typing test and result
was declared on 12.10.1993 and therefore the increments of pay for the ad
hoc period was required to be granted and released. This has not been done,
on the other hand erroneous fixation of pay has been done, therefore, petitioner
is required to approach this Court seeking a direction against the respondents.

2. Initially when the claim was made by the petitioner, he has placed his
reliance in the case of one Donger Singh Pawar vs. State of M.P. and others
[2006(3) MPHT 352] but when the fact was brought to the notice that such
a law would not be treated as a good law in terms of the subsequent decision
rendered by Division Bench of this Court in the case of State of M. P. and
others vs. Vinod Mohan Shrivastava (LL.R. 2008 MP 1869), itis contended
that since there is a circular issued by the State Government that for the period
of ad hoc appointment increments of pay is required to be released, such
benefit cannot be denied to the petitioner.

3. By filing the return, the respondents have contended that such a
contention of the petitioner is not correct. There were circular of the State
Government issued that those who are appointed as Assistant Grade Il were
required to pass the Hindi Typing examination. A condition was specifically
mentioned in their order of appointment that till they pass the Hindi Typing
examination, the period of their appointment was to be treated as ad hoc
appointment. In terms of those instructions, the petitioner was not eligible for
grant of annual increment till he has passed the aforesaid Hindi Typing
examination. Since, the examination was passed by the petitioner in the year
1998, rightly the order was issued giving him benefit of increment of pay. It
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cannot be said that the petitioner would be entitled to grant of benefit of
increment of pay from the initial date of appomtment .

..é.lllal-flll-ﬂ -t );l""f{' CEDIT G [RRERY STURN e

411 1. After. heanng learned. counsel for,the Jparties at length and examining
the record Aitis.clear.from the'deciston rendered by the Division Bench of this
Court thatpassmg of Hmd1~Typmg Test:was a must, It was the: ﬁndmg recorded
by the D1v1510n Bench that once such'a condition was prescribed, the penod
of. 1mt1al -appointment till:the period of regularization after passing of the said
examination cannot be treated as.regular service period. However, since the
said decision-was givenin a matter where relaxation was claimed on.account
of completing the age of 40 years from passing of the typing exarnination, it
was held by the DivisionBench that such a relaxatlon would entail the beneﬁt )
ofdncrements of pay and'such a decision was required to be:taken by the
departrnent In the decision of the Division Bench circular of the ‘State
Government dated 12 51993 issued by the General Administration Department
was, not. taken into consideration and the, earlier circular of the Finance
Department issued in this respect was already quashed by the Madhya=Pradesh
Admlmstratlve Tribunal. It was, categoncally directed by the aforesaid circulat
dated 12.5. 1993 that since the Finance Department byi issuing a latest circular
o 8 T 1993 has d1rected to release the mcrements of pay. for those ad hoc
employees as weIl unless there is any other bat' created the rncrements of
pay to the ad hoc employees were also requlred to be released b

AR TS HE R I ERE et oot hign e sl g,
5 -, In context of the aforesald dlrectlonlcontamed inthecircular of the
State Government the condition mentioned.in,the order.of appointment is
seen. It nowhere prescribes that the-increments of pay would not be released
in:favour.of those who. have not passed the Hindi Iyping test-at:the tiime of -
recruitment. Only this much was said that those who have not passéd;thé
Hmdl Typmg test were reqmred to pass the sald typmg test wnhm apertod of
45 years and the said penod was to be treated as ad hoc penod t111 they pass
the Hmdr Typmg test No condltlon was mentloned that such ad hcr)c appomtees
wﬂl not get the regular pay Prec1se1y it'was done because c1rcular was 1ssued
in such a manner Ifsticha c1rcular ‘of the State Govemment is exammed 1in ‘the
1 ght of stand takeéf by the’ respondents 1n ' their Fefurn it would be cle'arf that
the' stand ‘taken’ by the respondents 1s corftrary to’ thelr own cfrhular
Consequently, though the penod of ad hoc appomtment IS not to be regulanzed
with retrospectlve effect m the matter of grantmg semonty etc to the persons

11ke petlﬁoner but in terms of the citcular of the State Government petlhoner

R (s I N _(_-'l‘”!"',’ Palewl endr It
H
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would:béentitledito grant of increments’of pay on.successful completionof
one year-of service as:lie.was:appointed in:a pay scale though, onrad-hoc
basis which'hasa. mcrement ofipay,to'be released every yeari @t rl.‘_":
‘6':' * Eonsequently, the wnt petmon is allowed The respondents dre:

dlrected to release the 1ncrements of] pay to} the petltloner for’ the' Pf?_r,l.(_’d of ad
hoTc appomtment before thie date of passmg of t.he Hlnd1 Typmg test by the
petltloner and revise the sa]ary of the petltloner accordmgly All the arrears of
Salary after fevising the p pay of the petltloner be pald to h1m w1th1n a penod of
three months from the date of receipt of ceftitied copy of the order passed

tOday \ b '\‘-..‘n.s.:_ !-'".\'5. L -"‘, -h! 5 .Hu. PV “- :‘ )

Fire e The wnt petltlon is'allowed to thié éxtent mdlcated herem above There

P orerls Stafl B YRIOS . PR DA I R T
shall be no order as'to costs. . . o
Ve inaln o B0 U hud end ol memoans b on ws b sl T e ng
Yizss :?_z-'f.“ sota suitasn ey siy bhrens nan oLy L Petition'allowed:
o boveaad 20 sonnshs dlanean YR IR TIIAR DT B TeEE
‘(:. ” 0 ’ 1. L R. [2015] M P., 1451
RS 3 P JE D ders  HITIE ELG
. WRIT PETITION ) )

"s Wy SnS BeforeMr Justice U:.C:Maheshwari » .
i fW.R:No! 959/20:1 3, (Jabalpur).decidéd 6n 1: October 2013

AI=gS - \e'"- Ly mE H L o7 i PN
Fi T ’ 'l) ” ( Jr"l P H Z5 Y
SHANTI JAISWAL (SMT) I Petmoner
Vel L PG-TE . s o it Tasd oo P70 7,44
A S T Ty 0 .t. s W E S oafrerd TR VR S “
T TesgThe LSt TR S eiverl e L e i .
INDRALAL L e R Respondent
(el Yo FHAL oyl InBL RS R YR T TR o 1A bl Cah maly pig

A. Civil Procedure Code (5 of 1908), Section 47 - Powers
and duties of executmg court Executmg court has nop nght to go behind
1lié decree - If there is any amblgulty in'the decree w:th respect of the
s'ca‘l‘ed‘f nleasurement\of}the dlsputed ldnd, the executmg court i 1s duty

i))d'd‘d td :‘lé!certam the measurement‘ori' é’uéh land for whlch the decree
Wa passed “after callmg the record of the orlgmal sul_t Besldes thls,
fsuch& c’ddt’t’ "is Sl‘é‘& ‘duty bound to hold an enqmry to ascer?alu the
hiéasurement of the dlsputed Iandas per procedure andér Sectlon 47
‘of-:CPC-as:such question is:a question:related to the:execution of the
‘decree:=; Executing wcourt committed. grave ‘error-in- disthissing:the
execution proceédingiwithout holding any énquiry.under-Section 47 of
CPC:Caseremitted:to the executingicourt: i v " ¢? i (Para6)

ALY LT T

F. %Hfé}arwf?m(maa fﬂs} CETRT 47 < Frsaie e
F1 efdTar ¢7 How — e e B ismt STuEgEen s B
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ammaéf—uﬁﬁmﬁaq\ﬁﬁmﬁﬂwﬁﬁw‘a‘a#‘.%ﬁﬁ'aﬁs‘
mmé,mﬁmmwwmmmagaﬁiﬁmm
A e fog Rl wRa A 1€ @ @1 o w4 3R @ fro
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Ty & gkt fear T '

B. Civil Procedure Code (5 of 1 908), Section 47 ~ Civil
Practice - Execution - In the normal course no civil court passes any
decree which could not be executed and once the executable decree is
passed by the civil court, then contrary to the finding of the judgment
on which the decree has been passed, the executing proceeding could
not be thrown away unless such execution of such decree is barred by
any provision of law. (Para7)

. R AfFar aidar (1908 w7 5), grer 47 — Rifyer srdaonsh
—ﬁw—mm#‘m‘s’ﬁ{ﬁawemﬁﬂﬁmaﬁmﬁa
aﬁaﬂmmﬁmﬁawﬁmmwmvwmmﬂrﬁaw
mﬁmﬂmwﬁmﬁmﬁaaﬁm%,aﬁﬁvﬁﬁﬁw.mw
Rﬁﬁmﬁaaﬁmﬁé.a%ﬁmﬁaﬁwmmmaﬁaﬁmm
mwﬁiwﬁaﬁﬁﬁwmaﬁﬁﬁra%ﬁﬂﬂmﬂmaﬁh#m
AT &7

C.  Civil Procedure Code (5 of 1908), Section 47 - Civil
Practice - Procedure to be followed when scale of measurement of
property is stated in the scale of hands - When the scale of measurement
of property is stated in the scale of the hands, then measurement of
the hands could be ascertained after extending an opportunity to the
parties to adduce the evidence and by appreciating the same.(Para 8

T Rifaer gy wi3ar (1908 &7 5), §IT 47 — Rifaa srgaond?
—WW#WW#MW'#WWWWWF?WW
m#mmymr—mwfﬁra%mmﬁwaﬁﬁﬁmwmﬁ
aaaafﬁﬁ?&vﬁmaﬁ.qwnfaﬁmmﬁwaﬂ#aﬂwém
SHPT (AP v @ wzEn ghifYaw fear o1 ae @ 2

Amod Gupta, for the petitioner.
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K.S. Jha, for the respondent nos. 1,3 & 4. .
None for the respondent no. 2 & 3 though served.
(Supplied: Paragraph numbers)

ORDER"

U.C. MaHESHWARI, J. :~ The petitioners- decree holders have filed
this petition under Article 227 of the Constitution of India being aggrieved by
the order dated 11.12.2012, passed by the Civil Judge Class-II, Teonthar,
district Rewa in Execution Case No. 67-A/93x97-11 whereby the execution
proceeding filed by the present petitioners to execute the decree dated
14.10.1996, passed by Civil Judge, Class-II, Teonthar in COS No. 67- A/93
has been dismiissed at the initial stage holding that the measurement of the
encroached disputed area has been stated in the scale of hand in the annexed
. map with the decree and on the basis of such scale of measurcment the
impugned decréee could not be executed.

2, The petitioners' counsel after taking me through the averments of the
petition as well as papers placed on record argued that the aforesaid decree
being passed by the competent court the executing court did not have any
authority to dismiss the execution proceeding on the aforesaid ground. If there
was any ambiguity in the decree with respect of the scale of measurement of .
the disputed property, then such question being related to the execution of the
decree could have been considered and adjudicated by the executing court in
accordance with the scheme and the procedure provided under Section 47 of
the CPC. In continuation he said that in any case his execution proceeding
could not be thrown away in the manter in which the same has been thrown
by the executing court and prayed for setting aside the impugned order with
appropriate direction to the execution court to proceed further and execute
the decree by admitting and allowing this petition.

3. Shri K.S. Jha, learned appearing counsel for the respondents-judgment
debtors by justifying the impugned order said that the same being based on
proper appreciation of the available factual matrix in which the execution of
the decree was not possible, does not require any interference at this stage.
He further said that in the lack of any specific scientific scale 6f measurement
in the impugned decree, the same could not have been executed and pursuant
to that the executing court has not committed any error in passing the impugned
order and prayed for dismissal of this petition.
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4. . Having heard the counsel, keeping i in:view-their.arguments, I have
carefully gone through the papers placed on. record alongwith theimpugned

order. , oo arten S uiouue

5. It is undisputed fact that in a suit filed by the predecessor in title of the
present petrtroners decree holders an exparte decree for pgssegsron with
respect of the' dlsputed land beanng’ho 107, Rakwa 1. 75 dcres was passed
agarnst the respondents- ]udgrnent debtors Apart ithe aforesald the decree to
dlspossess the’ respondents _]udgment debtors from SOk Governrn*c'nt land
the part of a public’ Way was also passed; Stich judgment and decree 1s"‘a1’1f1e§<ed

wnh this petltron asAnnexure P-3. The map of thie dlsputed Iand/property 1s

also annexed With the’ decree Iaslpart and parcel ofthe safe; e )
_.-1.’ ML -..nr‘J'L..-n:Jl !‘_r:"JI'.' [N ':"l!it;i“l LLoizun
6.,.; :Itds settled proposrtron of law: that executrng court has'no,rightto.go

behind the decree. So firstly in such premises; Lam of the considered view |

that the executirig court was duty bound-to ascertain the measurement of the
dlsputed land, for which the decree was passed, after calling the record of the
ongmal suit. Besrdes thrs, such court was dlso duty bound to hold an enqurry
to ascertarn the measurement 'of the dlsputed land as per procedure under
Sec,tron 4Tof the CPC because the dlsputed question on whlch the executmg
proceedmg was dlsrmssed was dlrectly relatxng to the executlon of the decree

and’ same ‘could have been' enqurred by the” executmg court m accordance
W1th the's chemne'of Sectron 47 of the CPC In such prerruses 1s 1t he,ld__t’hat
,Executmg Court has commltted grave error in dlsmrssmg the executlon
proceedmg Wwithotit holdrng any enqurry under Sectlon 47 of thé CPC"r oo

Bl un i LA e s ) et oen pndnon ol U FE Rl
Tecorisiy Apart the aforesald,,m the normal course no.civil court:passes any
decree which could not be.executed:and oncethe, executable decree is passed
by:thecivil court;; ‘then,contrary;to finding of: the Judgment onwhich the decree
has been passed the executing: proceeding could'not beithrown away unless
such execution of such decree is barred by any provrslons of Iavg, which is ngt
the's tuatlon in the case at hand So'i 1n such premlses also ‘the cxecutrng court

v}, b ¥
“has ‘comrmtted error in dlsmrssmg the execution proceedmg of executable

id“"”';)t:f\) ,Jir_.‘j'.'"v"ri,ri PSS A "r"'!;l P N AL PR AP o ST S
decree. st B

egsiz el I sonn T il s wngL ot ion canl aldizenn o cna suascd od
8.anrvuBesidethe, aforesaid; I,would hke to observe here that when the:scale
,ofmeasurement of property is stated in the scale of the hands;thien measurerdent
iof the, hands could.be ascertainediafter extending. an opportunity tothe;parties
to adduce the evidence and by appreciating the same; but such ‘process:has

also not been followed by the executing court.

A
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9. 1101 Inview of the aforesaid discussion; the impugned orderofithe executing
court being perverse and contrary to Iaw_ is not'sustainable..The same deserves
to:be:set.aside.: u.mmr P s wskh nleaih r_f-w.-uiu

1 07 ["N—Inwew of aforesald thlS petmon is allowed and by settmg dside the
nnpugned order ' Annéxuré P 1, the unpdgh‘ed executxon case istestarted and
remittéd'back to the executing court with a direction to ‘proceéed furthiér o
execute the decree and shall also decide all the disputed questions relating to
the.execution; discharge and satisfaction of the decree in-accordance with the
schéeme and iprocedure. provided under Section 47 of the CPC. In:such
premises; it is also;observed that the executingicoutt shall be at liberty to
extend the,opportunity;to the parties to adduce the évidence to ascertain the
actual measurement of'the disputed land described'in the map annexed with
theimpugned.decree. However.the.executing court is directed to-take an
endeavourto expedite the proceeding of the impugned execution and-conclude
the -same on:some early.date; probably on or before 30th June 20143 -

112 Foi T}f? Pﬁtitl?n li{ﬂl?\)ﬂe}:ﬁ as }ndlie)ated .aPOY,e ] ;34 J | : ‘;: .f;-_, :(ﬁ_;"‘:.,_
12.  There shall be no order as.to cost:l r.71ns »mig: tu wid ey, - 4
b i, Petition allowed.
LL.R. [201§1'MP, 14551 s v
WRIT PETITION

Before Mr. Justtce U 04 Maheshwan TR
WP No 13554/2013 (Jabalpur) dec1ded on'l Oetober 2013

'ff r‘L./”' dRa i LD tsg vl J’IIJJ"_;JLB}KI fifJ:'J_-4

MADHUBALAJAIN (SMT)irrestic HE' A 000w 200 oy :,';"Petltloner
i

VS; Dol d;( i ’rl i'.z‘ui TOT IS BEE LT o 20T Ll Seebeish

SARDARDAVINDER SINGH»Hmﬁs"" il e Wl i Respondent

i"i .;lzl!g_lai.

Civil Procediire Code ‘Gorl 908), Ordér 6 Rule 1 7 Amendment
in Written Statement - Trial Court allowed the. appllcatmn filed by the
defendant-toiamend the written statenient .seeking to/insert the
pleadings that-the: plaintiff is:having>an;alternate ‘accommodation
registeredin the naime ofithe mother-inzlaw of the petitionerno. 1 and
miother.of petitioner:no. 2:~Held - It should be proved that the alternate
acconimodation'is owned by thelafidlord/plaintiff- If it does notbelong
to' thé;plaintiff/landlordy;it:carnot- bestreated.ito beralternate
accommodation - The accommodation:situated.in'the name:of mothér

f::" .'
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or mother-in-law, cannot be treated to be alternate accommodation
under the provisions of section 12(1)(¢) & (f) of the Act - Trial Court
committed error in allowing the amendment application as the pleading
sought to be inserted were not necessary or relevant as the proposed
alternate accommodation does not belong to the plaintiffs - Amendment
application dismissed. (Paras 5 & 6)

Rfaer afear wizar (1908 &7 5) Jder 6 37 17 — feifga werT
7 weneT — afvardt g1 39 AfEs B wmiva s Awd gy B ard)
F U AT wAw 1 B G U9 g FF 2 B W B AW 9 goleg
Ipfeus amarw 2. falaa suw & Walss &1 sded AR <nae™ gRr
AeX fear mr — wfifieiRe - 9 fig faar srn o iy dsfas
e @1 Wi, Erll /) @ g @ — 3y 98 9/ g wr
2, 99 dofeus amarg T WA S WHAT — HEM AT 4T W P AW D,
a9 afarfrm 9 arr 12(1)E) @ (Ue) @ Sydst @ o dufas A
©El AT ST @Al — WYEd $1 ATdeT ANy & ¥ R =ared |
e sifva @Y ¢ FTE afaus R wifie fvar wiAT =T sy om @
AEdd 9 YU TE o T warfda dwfeas s QR 1 e
? — Wegd &1 sags ais R T4

R.P. Khare, for the petitioner.
Sharad Gupta, for the respondent.

ORDER

U.C. MAHESHWARI, J. :- The petitioners / plaintiffs have filed this
petition being aggrieved by the order dated 12.7.13 Annex.P/5 passed by the
18th AD]J, Jabalpur in COS No.10-A/11 allowing the application of respondent
/ defendant to amend the written statement for inserting the pleadings that the
petitioners are having the sufficient alternate accommodation for the alleged
need in the same town of Jabalpur in the name of mother-in-law of petitioner
No.1 and mother of petitioner No.2. )

3. Petitioners counsel after taking me through the papers placed on the
record along with the impugned order argued that in view of the settled
proposition of law that the accommodation available in the name of mother. or
mother-in-law could not be treated to be the alternate accommodation for the
landlord who is son or son-in-law of such mother and mother-in-law. In
continuation, he said that in view of such principle , the impugned order allowing
the aforesaid application of the respondent / defendant to amend the written
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statement is not sustainable under the law and prayed to dismiss the aforesaid
application of the respondent and set aside the impugned order by admitting
and allowinig this petition.

4.  Onthe other hand, respondent's counsel, by justifying the impugned
order said that the same being based on proper appreciation of the factual
matrix of the matter does not require any interference at this stage. In
continuation, he said that the trial of the impugned suit is at the initial stage and
the plaintiffs evidence is yet to begin and, therefore, if such pleadings remains
on the record even then the same shall not prejudice any right of the plaintiffs/
petitioners. He also said that at the initial stage of the amendment application,

_ the merits or demerits of the proposed amendment could not be examined by
the court. First the amendment application should be allowed and thereafter
the merits of the same could be considered by the court and, in such premises,
prayed for dismissal of this petition

5. Keeping in view the arguments advanced by the counsel, I have
carefully gone through the papers placed on the record including the averments
of the plaint and the impugned amendment application. It is undisputed fact
on record that the present petitioners have filed the impugned suit against the
respondents on the grounds available under section 12(1) of the M.P.
Accommodation Control Act, 1961 (in short 'the Act'). Out of such ground,
the ground of bonafide genuine requirement has also been taken by the
petitioners and averments of such grounds have been denied on behalf of the
respondent / defendant in his written statement with the pleading that some
alternate accommodation for the alleged need is available with the pet1t1oners
in the township of I abalpur but subsequent to filing the written statement, in
pendency of the suit, the impugned application was filed on behalf of respondent
/ defendant to insert the pleadings that the petitioners are also having alternate
accommodation described in the application which are registered in the name
of Smt Sudha Jain w/o Arvind Jain the mother of petitioner No.2 and in the
name of Smt Shanti Bai Jain w/o Jai Kumar Jain, the mother-in-law of petitioner
No.l and on con51derat10n such apphcatlon has been allowed by the trial
coutt.

6. Law is almost settled by the Apex Court on the questlon of alternate
acoonnnodatlonﬂ:latltshouldbeproved that the same is owned by the landlord /plaintiff.
fsuch accommodation is not belonging to the plaintiff/ landlord then the same could
not be treated to be the alternate accommodation for such plaintiff/landlord. In such
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premises, the accommiodation situated in the name of mothier or situated in the name of
mother-in-law; could not be treated to be the alternate accommodation under the

provision of section 12(1)(e) and 12(1)(f) of the Act. So ,insuchpremises; the proposed -

pleadmgs isnotrelevant in the matter because the proposed alternate accommaodation
: Hn

statedbythe st 'n]&enttmdlsputedlylsnotrecordedorownedbyanyofﬂlepetrtloners
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.the hear 1998 subsequently in the year 2002 the petitioners were dispossess
from the disputed property and that is why they have filed the impugned
application of Order 6 Rule 17 of CPC in the year 2013 to insert the prayer
for possession of such property and some relevant facts in that regard and the
same ought to have been allowed by the trial court but the same has been
dismissed under wrong premises and prayed for admission and allowing this
petition.

3. Having heard the counsel keeping in view his arguments I have carefully
perused the papers placed on record along with both the impugned orders. I
am of the considered view that for the purpose of valuation of the suit and
. payment of court fees only the averments of the plaint could be considered
and the objections and the averments of the written statement are not relevant
to decide such question as laid down by the Apex Court in the matter of Babu
Sukhram Singh Vs. Ram Dular Singh reported in AIR 1958 SC 245,

4. In view of such principle after going through the averments of the plaint

(Ann. P.2),  am of the considered view that the trial Court has not committed
any error in passing the impugned order dated 12.7.2011 directing the petitioner
to value the suit on the basis of market value of the property and pay the court
fees accordingly and such order does not require any interference at this stage.

5. So far other part of the order dismissing the application of the petitioner
filed under Order 6 Rule 17 of CPC is concerned, it is apparent fact that the
impugned suit was initially filed by the petitioner in the year 1998 for declaration
and other relief but the relief of possession was not prayed and as per
submission of the petitioners' counsel the petitioner was dispossess in the year
2002 and since then till 2013 no such application was filed to insert the relief
for possession in the suit. So, in such premises apparently inspite having
knowledge of such fact since 2002 for ten years no step was taken by the
petitioner to propose the amendment in the plaint and as per principle laid
down by the Apex Court in the matter of 4jendra Prasad N. Pandey Vs.
Swami Keshav Prakesh Dasji N. reported in (2006) 12 SCC 1, the
amendment application could not be allowed at later stage in the matter,
specially after starting the process for recording the evidence in the matter,
the same could not be allowed. So, in such premises, the remaining part of thc
order is also not required any interference at this stage.

6. In view of the aforesaid, I have not found any merits even for admission,
consequently this petition being devoid of any merits deserves to be and is

-
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hereby dismissed. However, in the available circumstance, the petitioner is
extended a liberty to take appropriate steps to value the suit on the basis of
market value of the disputed property and pay the court fees accordingly
within 45 days from today, failing which the pet1t1oner shall not be entitled to
get the benefit of this order.

7. Petition is dismissed with aforesaid liberty, observation and directions.

Petition dismissed.

I.L.R. [2015] M.P., 1461
WRIT PETITION
- Before Mr. Justice U.C. Maheshwari -
W.P. No. 17480/2013 (Jabalpur) decided on 7 October, 2013

RAJENDRA DIXIT ‘ ) ..Petitioner
Vs. ‘ .
STATE OF M.P. ...Respondent

A. Civil Procedure Code (5 of 1908), Order 6 Rule 17 -
Amendment of plaint - Delay - Petitioner sought to insert the word
"temple" in the relief clause and af certam other places at stage of
final arguments - The same cannot be allowed unless sufficient cause
is shown at such a belated stage of the suit as the same was very well
in the knowledge of the party on the date of filing of initial pleading.

(Para3)
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B. Civil Procedure Code (5 of 1908), Order 6 Rule 17 -
Amendment when not to be allowed - It is settled that no party can be
permitted to amend the pleadings in consonance with the evidence
which have come on record in the deposition of witnesses. (Para3)
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Cases referred : :
2006 (12) SCC-1, 2009 (3) MPLJ-122(SC), 2012 (3) MPL]J-
37(SC).

Anoop Saxena, for the petitioner.
| ORDER
U.C. MABESEWARI, J. :- He is heard on the question of admission.

The petitioners/plaintiffs No.1(A) and 1(E), have filed this petition
.. being aggrieved by the order dated 11.9.13 (Annex.P/8) passed by the II
Civil Judge-II, Nowgaon, Chhatarpur in COS No.50-A/12 whereby their
application filed under Order 6 rule 17 of the CPC for amendment in the
plaint to insert the additional word “temple” in the prayer clause of the plaint,
has been dismissed.

2. The petitioners counsel after taking me through the averments of the
IA (Annex.P/5) argued that the petitioners have filed the impugned suit for
various properties including the alleged temple but due to typographical error
and over sight in the prayer clause of the plaint, the word temple was not
stated and accordingly, the same could not have been included in the prayer
clause. He also pointed out that besides the prayer clause, at some places
also, the petitioners want to implead such word in the plaint and in continuation
he said that even on allowing the application at the stage of final arguments of
the matter, no prejudice would be caused to the other side and prayed to
allow his application by setting aside the impugned order by admitting and
allowing this petition. :

3. Having heard the counsel, keeping in view the arguments advanced, I
have carefully gone through the aforesaid application Annex.P/5 and the
impugned order Annex.P/8 so also the other papers placed on the record.
True it is that the petitioner wants to insert the word “temple” in the prayer
clause and also some other places of the plaint at the stage of final arguments
but in view of decision of the Apex Court in the matter of Ajendraprasadji N.
Pandey and another Vs. Swami Keshavprakeshdasji N. and others-
2006(12) SCC-1, in the matter of Vidyabai and others Vs. Padmalatha
and another-2009(3) MPLJ-122(SC) and in the matter of J Samuel and



L L

i

LL.R.[2015]M.P. Shilpi Mishra (Smt.) Vs. State of M.P. 1463

others Vs. Gattu Mahesh and others-2012(3) MPLJ-37(SC) holding that
the facts which are very well in the knowledge of the party on the date of filing
the inifial pleading and same was not stated and, such fact is proposed to be
pleaded by way of amiendment application at later stage then unless sufficient
cause is made out, such amendment application could not be allowed. In the
case at hand, it is apparent fact that on the date filing the suit, the facts of
proposed amendment was very well in the knowledge of the petitioners/
plaintiffs. Even after framing the issues on the settling date, the same was in
the knowledge of the petitioners and at later stage, on recording the evidence
of the petitioners as well as the respondents, the same was in the knowledge
of the petitioners, inspite that, no effort was made to amend the pleadings.
Only after closing the evidence of the parties when the case was fixed for final
arguments, the aforesaid amendment application was filed. So, in such
premises, the impugned order appears to be in consonance with law. It is also"
settled proposition that no party could be permitted to amend the pleadings in

.consonance with the evidence which have come on the record in the deposition

of the witnesses. So, in such premises, the impugned order does not appear
to be perverse or contrary to law. Hence, I have not found any merits in this
petition even for admission. Consequently, the same deserves to be and is
hereby dismissed at motion hearing stage.

_Petition dismissed.

LL.R. [2015] M.P., 1463
WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 1642/2014 (Jabalpur) decided on 6 February, 2014 -

SHILPI MISHRA (SMT.) ...Petitioner
Vs. :
STATEOFM.P. - ...Respondent

A. Constitution - Article 14 & 16 - Compassionate
appointiment - Challenge is made to the denial of compassionate
appointment to married daughter - Petitioner also prayed for quashment
of clause 2.2 of the policy as it discriminates between sons and married
daughters - Held - Policy of compassionate appointment cannot be said
to be violative of Article 14 and 16 of the Constitution only because it
provides certain classes of dependents for appointment on
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compassionate ground. (Paras 6,14 & 15)
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B. Service Law - Compassionate appointment - Since there
is no material on record to establish that the petitioner and her husband
were dependent upon deceased govt. servant and a policy. does not
include a married daughter whose husband is alive - Petitioner is not
eligible for appointment on compassionate ground. (Paras 17 & 18)
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Cases referred :

W.P. No. 11987/2012 decided on 06.12.2013 (Bombay), (1997) 8
SCC 85, (2003) 7 SCC 704, AIR 1977 SC 2279, (2001) 7 SCC 708.

Sankalp Kochar, for the petitioner.
S8.8. Bisen, G.A. for the respondent/State.

' (Supplied: Paragraph numbers)

ORDER
SanJAY YADAv, J. 1~ Heard on admission. ‘

2. . While seeking quashment of order dated 28.02.2013; petltloner also
seeks quashment of clause 2.2 of order dated 22.01.2007.

3. Whereas, by order dated 28.02.2013 claim of the ‘petitioner for

appointment on compassionate ground in lieu of déath 6fher father has been’
negatived on the ground that she does not fall in the category of person who'

are entitled for appointment on compassionate ground as stipulated in clause
2.2 of the circular No. C-3-7-2000-3-17& Bhopal dated 22.01 2007
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4, Clause 2.2 of the circular dated 22.01.2007 stipulates :

“2.2 fdTa TR 99F o1 g3, arar sfyarfEa ge aterar O
frenfea gat Rrwre oftr Y 1eg &1 9=t 8 St = weneeE A,
fr=g o 77 80 5 O aifRarfeq, Renfea srerar demagger g
fedoa wrea Q9 @) g B T S99 W gda: A1 Saw 99

5. Father of the petitioner employed as Assistant Grade - II, District
Treasury Officer, Mandla died in harness on 16.11.2012. He left behind two
married daughters and a widow. That the widow of the deceased employee
on 06.01.2013 gave an application for appointment of her married daughter
(the petitioner) on compassionate ground that she (the widow) being dependent
on the petitioner danghter and the daughter's husband being unemployed. The
claim was turned down on the basis that as per policy in vogue (asper clause
2. 2) the petitioner is not eligible.

6. The petitioner, therefore, seeks quashment of clause 2.2 of the policy
dated 22.01.2007 on the ground that the same is violation of Article 14, 15
and 16 of the Constitution of India as it discriminates between sons and married
daughters. That, there is no material nexus with the object sought to be
achieved in enunciating clause 2.2 of the circular dated 22.01.2007, That, the
petitioner was even otherwise dependent on her father as her husband is
unemployed. That, there being no opposition of other family members, non-
grant of compassionate appointment is arbitrary. Petitioner has placed reliance
on the decision by Division Bench of Bombay High Court Swara Sachin
Kulkarni vs. Supdt. Engineer in writ petition No.11987/2012 decided on
06.12.2013.

7. Trite it is that compassionate appointment is an exception to the peneral
rule that appointment to public service should be on merits and through open
invitation. :

8. In Haryana State Electricity Board v. Hakim Singh : (1997) 8 SCC
85itisheld:

"8. The rule of appointments to public service is that they should
be on merits and through open invitation. It is the normal route
through which one can get into a public employment. However,
as every rule can have exceptions, there are a few exceptions
to the said rule also which have been evolved to meet certain -
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contingencies. As per one such exception beliefis provided to
the bereaved family of a deceased employee by
accommodating one of his dependents in a vacancy. The object
is to give succour to the family which has been suddenly plunged
into penury due to the ultimately death ofits sole bread-winner.
This Court has observed time and again that the object of
providing such ameliorating relief should not be taken as
opening an alternative mode of recruitment to public
employment."

9. In State of Haryana vs. Ankur Gupta : (2003) 7 SCC 704 it has
.been held : - )

"6. As was observed in State of Haryana and Ors. v. Rani
* Devi it need not be pointed out that the ¢laim of person
concerned for appointment on compassionate ground is based
on the premises that he was dependent on the deceased
employee. Strictly this claim cannot be upheld on the touchstorie
of Articles 14 or 16 of the Constitution of India. However,
such claim is considered as reasonable and permissible on the
basts of sudden crisis occurring in the family of such employee
who has served the State and dies while in service. That is
why it is necessary for the authorities to frame rules, regulations
or to issue such administrative orders which can stand the test
of Articles 14 and 16. Appointment on compassionate ground
cannot be claimed as a matter of right. Die-in harness scheme
cannot be made applicable to all types of posts irrespective of
the nature of service rendered by the deceased employee. In
Rani Devi's case it was held that scheme regarding appointment
on compassionate ground if extended to all types of casual or
ad hoc employees including those who worked as apprentices
cannot be justified on constitutional grounds. In LIC of India
v. Asha Ramchhandra Ambekar it was pointed out that High
Courts and Administrative Tribunals cannot confer benediction
impelled by sympathetic considerations to make appointments
on compassionate grounds when the regulations framed in
respect thereof do not cover and contemplates such
appointments. It was noted in Umesh Kumar Nagpal v. State
of Haryanathat as a rule in public service appointment should
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10.

11.

12.°

13.

be made strictly on the basis of open invitation of applications
and merit. The appointment on compassionate ground is not

_ another source of recruitment but merely an exception to the

aforesaid requirement taking into consideration the fact of the
death of employee while in service leaving his family without
any means of livelihood. In such cases the object is to.enable
the family to get over sudden financial crisis. But such
appointments on compassionate ground have to be made in
accordance with the rules, regulations or administrative

1467 ~

instructions taking into consideration the financial condition of

the family of the deceased."

Does clause 2.2 of the policy violates Article 14 and 16 of the
Constitution of India. It includes within its fold not only a son and unmarried
daughter but also a widowed daughter and a divorced daughter. These class
of persons, if are dependent on a government servant who die in harness, are
eligible for consideration for appointment on compassionate ground. Merely
because the clause does not include the married daughter whose husband is
alive will not render the provision a violation of Article 14 and 16 of the
Constltutlon of India.

In R.S.Joshi v. Ajit Mills : AIR 1977 SC 2279 it has been held :

"10.  ...Alawhasto be adjudged for its constitutionality by
the generallty of cases 1t covers, not by the freaks and
exceptions it martyrs. ..

What is prohibited under Article 14 of the Constitution of Indiais a
“class legislation" and not "classification for the purpose of legislation".

In State of A.P. vs. Nallamilli Rami Reddi (2001) 7 SCC 708 it has
been observed :

"8. What Article 14 of the Constitution prohibits is "class
legislation" and not "classification for purpose of legislation".
If the legislature reasonably classifies persons for legislative
purposes so as to bring them under a well-defined class, it is
not open to challenge on the ground of denial of equal treatment
that the law does not apply to other persons. The test of
permissible classification is two fold : (i) that the classification
must be founded on intelligible differentia which distinguishes
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persons grouped together from others who are left out of the
group; and (ii) that differentia must have a rational connection
to the object sought to be achieved. Article 14 does not insist
upon classification, which is scientifically perfect or logically
complete. A classification would be justified unless it is patently
arbitrary. If there is equality and uniformity in each group, the
law will not become discriminatory, though due to some
fortuitous circumstance arising out of peculiar situation some
included in a class get an advantage over others so long as
they are not singled out for special treatment. In substance,
the differentia required is that it must be real and substantial,
bearing some just and reasonable relation to the object of the'
legislation," :

14. Thus, if the policy for appointment on a compassionate ground has
been brought in vogue where certain class of dependents are recognized for
consideration for appointment on compassionate grounds, the same, in the
considered opinion of this Court will, not be violative of Article 14 and 16 of

the Constitution of India, because it does not include certain other categories..

A married daughter whose husband is alive cannot be treated to be dependent
on her father merely because her husband is unemployed. In that case it is the
son-in-law who would be dependent on his father-in-law rather than the
daughter dependent on her father.

15. In view whereof, since clause 2.2 of the policy stand the test of
reasonable classification, it does not violate Article 14 and 16 of the
Constitution of India. - :

16. . InSwara Sachin Kulkarni (supra) the policy as it exist in the present
case is not adverted at. What has been relied upon is the government resolution
dated 26th October, 1994 and dated 22nd August, 2005. And though the
name of petitioner was included in the list, however, lateron her name was
dropped on the ground of her being married. It was in these factual background
that observation has been made that a welfare state is not expected to take a
stand that a married daughter is in-eligible to apply for compassionate ground.,

17.  Atthe cost of repetition the compassionate appointment since is an
exception to general rule and must be effected under a scheme which should
be in consonance with Article 14 and 16 of the Constitution of India. In the
case at hand there being a policy which does not include a married daughter

W
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whose husband is alive, the observation in Swara Sachin Kulkarm (supra) is
of no assistance to the petitioner.

18.  Furthermore, there is no material on record to establish that the
petitioner and her husband were dependent on deceased government servant.
Thus, non-consideration of the petitioner for appointment on compassionate
ground cannot be faulted with.

19, ' Consequently, petition fails and is dismissed. No costs.

Petition dismissed.

LL.R. [2015] M.P., 1469
WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 3118/2014 (Jabalpur) decided on 3 April, 2014

VISHUN LAL UPADHYAY - .. Petitioner
Vs. .
STATE OF M.P. ...Respondent

Urban Land (Ceiling and Regulation) Act (33 of 1976), Section
33 and Urban Land (Ceiling and Regulation) Repealed Act (15 of
1999), Section 4 - Maintainability of Appeal u/s 33 of Act 1976 -
Possession of land was taken pursuant to order passed under 1976 Act
- Application u/s 4 of Repealed Act, 1999 was for declaring the
proceedings abated was rejected by Competent Authority - Order was
challenged by filing Writ Petition - Matter was remanded back and
fresh order was passed on 01.09.2011 and application was once again
rejected - Petitioner at whose instance earlier petition was filed did
not challenge the order dated 01.09.2011 - Petitioner has no locus standi
to challenge order dated 01.09.2011 as he was not a party in earlier
petition - Further Add]l. Commissioner was well within his right to hold
that with repealing of Act 1976, forum u/s 33 of 1976 is also not available
- Petition dismissed. (Paras 11,12 & 13)

TR G (Ffereaq dhr giv Rfar) aftfa (1976 &1 33), arer
33 9 TN I (Gfrear dar aiv Rfaa) Al sfefag (1999 &1
15). T 4 — IRFIT 1976 BT arr 33 & FauT afiear T vuvfiyar —
Fftrfomm 1976 @ Awlfa mRa sy & argaver ¥ {1 &7 weor foam =0
~ R gferffam 1999 @Y awRr 4 @ awlfo sdafat @1 SywwE
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oIt 5 ot 3 emdeT werr wiRte™ gRT SRR fRar Tar — Re
TTAST AT FY AR FT AN 9 T — e wRoa fra T el
01.09.2011 $ 4T MW wiRa Ay AT qor adew » T AR q:
Wﬁmw—wmﬁﬁqwqﬁﬁﬁmmaaﬂﬁ
ofl. S=I7 amdw RATF 01.00.2011 B AW T A — amdwr Reiw
01.09.2011 &t gt 43 & A a=h & g3 s &1 IRER T T
a8 ydad! @ifaat § vaaR 1€ o ~ 3ue afRew W' areom BT e
AT IR Argad @ AR F o 5 afrfrer 1076 3 P @ wrer &
1976 ¥ ©RT 33 3 Jfwfad wiwr N Iyaer 78 — afrsT @R

A.K. Tiwari, for the petitioner.
(Supplied: Paragraph numbers)
ORDER ' '
SANJAY YADAV, J. :- Heard on admission.

2 Petitioner by way of present Writ Petition seeks quashment of order
dated 1.9.2011 and order dated 24.1.2014 or in the alternative seeks a
declaration that the proceedings in the Court of the Competent Authority under
the Urban Land Ceiling Act stands abated as per section 4 Urban Land (Ceiling
and Regulation) Repealed Act 1999.

3. Pleadings and Material documents on record reveals the following
facts, '
4, That one Bhagwat Prasad S/o, Sukhai in pursuance to the provisions

of Urban Land (Ceiling and Regulation) Act 1976 filed a statement under
Section 6 (1) forming subject matter of Revenue Case No. 16/3-90(3-9)/84-
85; whereby he declared of owning land bearing Khasra No. 277 area 0.725
hectare, Khasra No. 297 area 0.129 and Khasra No. 305 area 0.170 at
village Richhai and Khasra No. 196/2 area 0.376 at Village Madai. Record
reveals that joint statement was filed by Bhagwat Prasad, the respective holding
wherefrom was recorded in the following terms:

pIC) ERIRT A, Xbal [ aRG
RO A 5402 277 - o725 AT VIS 9o @W@E W0 38
‘ 297 0.129 - T BT §og ARAATH
305 0.170  HITAT WS 4¢3 [WS 10 O

L 7]
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304 0615
WSg 4.4 . 195/2 3376 WG WNIS Sed YOS W0 U
Eic 2,015
qf A g &1 famwo
M EHI XPAT WA YR A9 8
RoE 277 . 0725 0725 - -
297 0129 0065 . 0032 0032
. 305 . 0470 0.085 . 0042 0043
304 © 0615 0.308 0.154  0.153
133 ,195/‘2 3.376  3.376 - - .
T 1.559 0.228 0.228

5. Consequently Bhagwat Prasad was held entitled for 5 unitsi.e. 0.750,
thus 0.809 hectare was surplus (1.559-0.750=0.809 hectare) = 8093.69
sq.mt.). Gopal Prasad and Chaiyya were respectively found entitled for 1 unit
each, and 0.078 hectare (=779 sq.mt.) land was found surplus respectively. -
A draft statement under Section 8 (1) was prepared on 11.3.1988. The
objection were decided and a final statement was published on 19.7.1988,.
whereby, 8093.69 sq.mt. of Khasra No. 277, 304, 297 and 305 of village
Richhai and Khasra No. 196/2 of village Madai belonging to Bhagwat Prasad
and 776 sq. mt. each of Gopal Prasad and Chaiyya of Khasra No. 304, 297
and 305 were declared surplus. Notices under Section 9 were issued.
Notification under Section 10 (1) was issued on 2.12.1988. Since no

. objections were received under Section 10 (2), the declaration was sent for

final publication under Section 10 (3) which was published on 23.6.1989.
That after proceedings under Section 10 (6) the surplus land was taken
possession of and were recorded in the name of State. The matter thus stood
settled and the action of the State and its functionaries of taking possession
and recording of name in revenue record was never questioned, till the advent
of 1999 Act which led the legal heirs of Bhagwat Prasad (excluding the
petitioner) to file application before Competent Authority to release the land.

6. Competent Authority vide order dated 9.6.2005 in Case No. 16/A-
90-B-9/84-85 came to hold that the possession having been taken of surplus
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land, the benefit under Section 4 of 1999 Act cannot be given.

7. The order was challenged vide Writ Petition No. 7551/2005. The
petition was disposed of on 17.8.2005 with a direction to the Authority
concerned to decide the matter in accordance with parameters enshrined under
Section 10 of 1976 Act.

8. That a fresh decision was taken on 1.9.2011 wherein following order
came to be passed:

AT ST ATy AR SHeR @) AifieT SHiE

7551,/ 2005 UTRT &Y f311 17.08.2006 B T §9 =R &7 TF

H wiier e T 00.06.2005 PRea B g¢ PR fpar Ty @

. [ e T g a9 WY B b wea Rl arar v

B AUl T | A e g R R At @ ereer )

TPl TEHISTAR TR Sl Saaqy &t e Wig 8q Ao offa
wferaes forar mar|

TEHITER TRR 7 ave wfass faeis 11.05.11 ¥ wRes

far 2 % N g7 W4 wewr yeard) & wrr ww ReTE 7. 9, 402 1.

.. 16 RT qf% W A, 277 YPAT 0.425 Bo FT v ey fpay

T | FRETR A # YT 0,043 20 W B GIF (319 AT T

=1 7o i 8 v 0.120 B0 ¥ Teer @ R T AT & e Ay

. A ) Rad 2| qeard Aoy ogER R sy e
HOWO R @ A TR & & |

rETerd # ArEE T Bt AR Y il o ©E o S
ferfad o9& i@t 01 F 10 a7 Bvage Wi xga o T ¥ | W1
THROT # el 2 R g7 AR fiaa g &R 01 | 10 7o w8
SIS T S 9 Jema Ry Ty |y fafad aat § S
&% | W e & e 97 Reg B 99 % aog weeT faftme
8T o7 T & | o fifaa @t F 9 79 7 89 § iy Y
ikl '

AFHTY ST SIS ANy SEAYR @) AT
7551,/2005 UTRA g% fawid 17.08.2005 ¥ @ m s &
ATV H A UG WHvoT Al 16 / J—90(F—9) / 84—85
TEUIOER TR & wig wfades 1% 11.05.11 7 o< fiReas
B U Sif" FRIST 51 IRevT va ategE i | aET o

+ AEIH SIRIG SURFArER @ ) wiEr @ 18 we § f aeeiE
o[ 9 ReTE R areue ffy @1 faftad e ger F ween
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forar s <oa aiferE gRva @l T € | qEdIeER TR @
St wferdee fR=ia 11.05.11 & AR a0 A% W) W sdurfie
el & I JARTHOT B Ao A ey | ) T W Howo , rored Wi
1959 1 1T 238 B TEd DIAATE! HIT BT STRGNIT TSHIAR BT
2 | FPROT FHIT SR a1iae RerS 81 | g / aiftaer giia
EifN ‘
9. That none of the petitioners in Writ Petition No. 7551/2005 at whose

. instance the matter was decided afresh by order dated 1.9.2011 challenged

the order. Instead, the petitioner who was not a party in Writ Petition No.
7551/2005 nor before Competent Athority called in question the order dated
1.9.2011 vide Writ Petition No. 17365/2012 which was,disposed of on
2222013 inthe foIlowmg terms:

"Shri Dhanesh Kant Tiwari, learned counsel for the
petltloner

‘ - Matter pertains to an order passed in the mutation
pro ceedmgs under the M.P. Land Revenue Code and against
the order passed, the petitioner has a remedy of filing an appeal -
under Section 44 and Revision under Section 50 and therefore,
a petition dlrectly before this court by passing 3 tire statutory
remedies is not maintainable.

Accordingly granting liberty to the petitioner to take
" recourse to the said remedy, the petition stands disposed of"

10,  Against this order petitioner preferred a Writ Appeal No. 370/2013;
wherein, by order dated 17.6.2013, the Division Bench declined to interfere
with the order. However, on the petitioner's asking he was set at liberty to
avail the remedy; wherein inadvertently it came to be mentioned as under
Section 33. Whereas the fact is that with the advent 1999 Act and by virtue
Section 2 read with Section 5 thereof 1976 Act stood repealed. Thus under
law there exist no forum under Section 33. In fact, if the order in Writ Appeal
No. 370/2013 is read in.consonance with the order passed in Writ Petition
No. 17365/2012, the petitioner was at-liberty to avail remedy under Section
44 or 50 of the M.P. Land Revenue Code 1959. Be that as it may. The
Appellate Authority by impugned order dated24.1.2014; declmed toentertain
the appeal holding that the same is not tenable: :

"4 YA U 4 ¥ T 97 §9W Uy B g7 33 TR A
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(arferpam e siix faferawe) e 1976, ot PR &) gor 2,
@ aed adid g B ansifireTRar i @ 7

5. %mqonowﬁwﬁmﬁ@mﬁﬂﬁ?ﬁuﬁ
=rarerd g7 e fifewrs waie 17560 / 2007 A o ardw fRA®
24 /03 /2008 ¥ AP 1976 B 4RT 33 @ T ¥ g7 afFmEife
faar o -~

As far as the first objection of the petitioner is
concerned with regard to power exercised by the Additional
Commissioner under Section 33 of the Act of 1976....... the
fact remains that on 17.1.2002 the Repeal Act had come into
force in the State of Madhya Pradesh and the powers of the
Competerit Authority and the Appellate Authority were already

...... It is clear frome (sic:from) the records that the
Additional Commissioner, in the present case exercised powers
of an Appellate Authority under section 44 of the MP Land
Revenue Code and did not exercise the powers under section
33, rightly so because the Act of 1976 was repealed and the
Additional Commissioner had no power under section 33 of
the said Act.

6.. Wwwmﬁeﬁﬁmﬁmﬁawaﬁm
feei® 24 /03 /2008 & R weqga Re anfier Fwie 547 /2000 ¥
A 9o e @) f5fem 9 5w Swfwr dv—a e

- affeiRa Refd &1 W= ¥ A9 gy 7o 59 o ey ¥ sgEa

{1l ad gy e fafewm % wiike e fasiiar 24 /03 / 2008 B Yere
@] ~

7. AT (sic: W) S=9 e g5RT Re ode maie
547 /2009 & WIRG mew &% 17 /6/13 & Ry & waust @
FPAR AR o1 @ fode €1 SwRiew 91 4 09 5 A affd
ragld ¥ W @ fF TR g @freas i ik fiftae) s
IR 1976, W &1 PR &Y g1 & 1% oRT 33 B ed <™
ARRFT BHTR BT Y onfieh AfdR wwy 7€) 2 | o arfranefi

. BT AR 1976 Y ART 33 B R UG oA 39 WA @

THE e q g 9§ WY )W W E ATIET B ol §

A
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8, UTEEd AT BT GET TRRT 9ol § o Y | HpxoT GoHId
s’raa—»:aroﬁoa‘r |

11.  The petitioner vide¢ the petition has challenged the orders dated
1.9.2011 and 24.1.2014.

12.  Asto challenge to order dated 1.9.2011, the petitioner has no locus
because the said order has been passed in pursuance to direction in Writ
Petition No. 7551/2005.wherein the petitioner was not a party and petitioners
therein having chosen not to challenge the order dated 1.9.2011, it has attained
finality as would warrant any interference. '

13.  Asregard to challenge to order dated 24.1.2014, the Additional
Commissioner is well within his right in holding that with repealing of 1976
Act by the repealing Act of 1999, the forum under Section 33 of 1976 Actis
not available,

14.  Having thus considered, the petitidn being devoid of substance
deserves to be and is hereby dismissed in limine. No costs.

Petition dismissed.

LL.R. [2015] M.P., 1475
'~ WRIT PETITION
Before Mr. Justice S8.C. Sharma _
W.P. No. 398/2004 (Indore) decided on 14 October, 2014

SUSHILA RAJE HOLKAR (SUSHRI) . ... Petitioner
Vs. . : ’
STATE OF M.P. & anr. ' ...Respondents

A. Land Revenue Code, M.P. (20 0f 1959), Section 172 - Locus
Standi - Order of diversion set aside on the ground that land was diverted
for the "administrative purposes" but the land is being used for
"educational purposes" - Appeal filed by respondent no. 2 who is running
educational institution - Contravention of provision of Section 172 is penal
in nature and therefore Bhoomi Swami and another person who is
responsible for contravention can be punished - Respondent no. 2 had
locus standi to challenge the order of SDO. : (Para 12)

‘@ o wored afRaL WA (1959 BT 20), OT 172 — §7 Wit BT
FFEPIY — YA @ IR B T IR W JuEd fHAr w5 qfy o
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Fuady “gurfre watest 2g fear T wyg qf o svaw dafre
o B faar o o1 @ — vl e 2 o vtalre wyen ger @
2, 51 Afid TEqd B! T — ©RT 172 B SULH 6] SoAET TUSIAS AE T
w1 2 I zuferd A wWrh @ o= =i ot 9ooied &t qidl @ @)
gived faar o wear @ — waefl vare 2 # sgfariy aterd @ s
F gatdl 2% @ R g3 9 @1 aftrer e :

B.  Constitution - Article 227 - Scope of interference limited
- No patent illegality nor any jurisdictional error in order of Board of
Revenue Petition dismissed. (Para 18)

& R - aigea‘azz7~aﬁﬁva?qﬁfﬁ?ﬁﬁfr <o
mﬁaﬁw#ﬂmaﬁs‘mmﬂwéﬁﬁaﬁmﬁmﬁaﬁ—
ATt SR | '

Case referred : '
2010 (8) SCC 329.
ORDER

S.C. SHARMA, J - The petitioner before this Court has filed this
present writ petition being aggrieved by the order dated 15-01-2014 passed
by the Board of Revenue in Revision No. 2566/PBR/2002 as well as order
dated 18-10-2002 passed by the Additional Commissioner, Indore Division,
Indore in Second Appeal No. 297/01-02 and the consequential order dated
02-05-2002 (Annexure-P-2).

02. The petitioner's contention is that she is the owner of the land bearing
survey No. 60 ad-measuring 2.647 hectares situated at village Tejpur Gabari,
Tehsil and District, Indore,

03.  The petitioner has further stated that the petitioner being the Bhoomi
Swami submitted an application for diverting of land in question as it was an
agricultural land before the Sub-Divisional Officer (Revenue), Indore on
27-11-1998, for administrative purposes. The application was allowed and
the Jand was diverted by the Sub-Divisional Officer (Revenue), in exercise of
powers conferred u/s 172 of the Madhya Pradesh Land Revenue Code, 1959.
The order was a conditional order. The petitioner has further stated that the
Sub-Divisional Officer (Revenue), as there were certain irregularities in the
order dated 08-04-1999 has sought permission from the Collector, Indore

-
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for reviewing the order dated 08-04-1999 and the same was granted on
20-08-1999. The petitioner has further stated that the Sub-Divisional Officer
thereafter sought report from the Revenue Inspector and in the report it was
informed that the land is being used for educational purposes and not for
administrative purposes. The Sub-Divisional Officer has cancelled the order
of diversion by passing a fresh order on 02-05-2002. The respondent No.2
has preferred an appeal u/s 44 (1) of the Madhya Pradesh Land Revenue
Code, 1959 before the Additional Collector challenging the aforesaid order
dated 02-05-2002 and the appeal was dismissed by the learned Additional
Collector vide order dated 05-08-2002. The respondent No.2 thereafter
preferred an appeal u/s 44(2) of the Madhya Pradesh Land Revenue Code,
1959, before the Additional Comrissioner, Indore Division Indore and the
learned Additional Commissioner has allowed the appeal by passing an order
dated 18-10-2002. The petitioner being aggrieved by the order passed by
the Additional Commissioner has preferred a revision petition u/s 50 of the
Madhya Pradesh Land Revenue Code, 1959 and the Board of Revenue has
dismissed the revision petition, by order dated 15-01-2004. The petitioner
is now aggrieved by the order passed by the Board of Revenue dated
15-01-2004 and the order dated 18-10-2002 passed by the Additional
Commissioner.

04.  Learned counsel for the petitioner has vehemently argued before this
court that the diversion in respect of the land in question was carried out vide
order dated 08-04-1999 on an application preferred by the petitioner and
the same was cancelled by an order dated 02-05-2002 and therefore the
respondent No.2 was not having a locus to file an appeal before the Collector
or before the Commissioner. He has straightaway drawn the attention of this
court towards the judgment delivered by the learned Single Judge in Writ
Petition No. 1205/2002 decided on 20-08-2002 and his contention is that in
the aforesaid case, the permission granted by the Town and Country Planning
Department was revoked by an authority and the same was challenged again
by the respondent No.2, who was not the Bhoomi Swami and in those
circumstances, the learned Single Judge has held vide judgment dated
20-08-2002 that the petitioner therein- who was not the Bhoomi Swami Col.
(Retired) Anil Kak, who is therespondent No.2 in the present writ petition
was not having locus to challenge the order passed by the Town and Country
Planning Department. -
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05.  Learned counsel has vehemently argued before this court that the
respondent No.2 was not having locus, therefore, the order passed by the
Commissioner as well as order passed by the Board of Revenue deserves to
be set aside. A ground has been raised that the Additional Commissioner could
not have passed any order in appeal because the present petitioner, who is a
Bhoomi Swami did not prefer any appeal against the order dated 02/05/2002.

06.  Another ground has been raised that the Additional Commissioner as
well as Board of Revenue have committed an error apparent on the face of
the record in not considering that though initially the permission for review
was sought, but later-on, on a report submitted by the Revenue Inspector, as
the terms and conditions of the diversion order were violated, the diversion
was nghtly recalled. It has been further stated that the Sub-Divisional Officer
. has not committed any illegality in passing the order recalling the diversion. It
is also been stated that the Additional Commissioner as well as the Board of
Revenue have erred in law and facts in not considering the vital fact that the
lease agreement dated 11-08-1998 could not have been relied upon in absence
of the registration.

07.  Another ground has also been raised that the Additional Commissioner
as well as Board of Revenue have committed an error apparent on the face of
the record in not considering that the respondent No.2 has virtually misused
inconsistently the land for the purpose it was not diverted. It has been further
stated that the Additional Commissioner as well as Board of Revenue has
referred to the Indore Master Plan 2005-2011 and the same was not finalized
under the Madhya Pradesh Nagar Tatha Gram Nivesh Adhiniyam, 1973. The
same could not have been looked into;

08.  Another ground was raised in respect of cancellation of the site plan
sanctioned by the department of Town and Counfry rlanmng, the factum which
is the subject matter of another writ petition, which is pending before this
court. Various other grounds have been raised and it is also been raised that
the Additional Commissioner and the Board of Revenue have committed an
error apparent on the face of the record in not considering certain documents
which were filed during the pendency of second appeal or during the pendency
of revision, without filing any application for adducing additional evidence.
The petitioner has prayed for quashment of the order dated 18-10-2002 passed
by the Additional Commissioner, Indore Division, Indore and the order passed
by the Board of Revenue dated 15-01-2004.

by
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09.  Reply has been filed in the matter and the resporidents have argued
before this court that on account of lease executed in favour of the respondent
No.2, the respondent No.2 is running a school in the name and style of
'"Progressive Education’, over the land in-question. As per lease agreement
dated 11-08-1998, the land has been leased out on a rent of Rs. 1 lac per
month for construction of school, including building and other structure, which
are required for the purposes of running of the school. It has been further
stated that the petitioner is closely related to the wife of the respondent No.2
and as per the terms and conditions of the lease agreement, the respondent
No.2 was empowered to approach any authority in Government office for
grant of any permission, whether it was in respect of construction of building
or for any other purposes. It has been further stated that the petitioner has
executed lease deed in respect of land ad measuring 16,000 sq. feet in respect
of Progressive Educatien, a proprietary unit and subsequently has also
registered two lease deeds for thirty years of land ad-measuring 43,567 and’
43,581 sq.fts on 07-12-2000 and 29-01-2001 in favour of Friends of Children
Society. A suit is also pending between the parties for specific performance of
contract and the same is registered as C.0.S No. 31-A of 2004. Learned -
counsel for the respondent No.2 has argued before this court that by virtue of

- the statutory provisions as contained w/s 172 of M.P. Land Revenue Code,

1959, the petitioner is certainly entitled to prefer an appeal against the order
passed by the Sub-Divisional Officer dated 02-05-2002, by which the
diversion was set aside. It has been vehemently argued that the permission
for review was granted by the Collector only on a limited ground as reflected
in the order dated 02-05-2002. The Additional Collector vide order dated
20-08-1999 has granted permission for review only on the ground that the
competent authority under the Utban Land (Ceiling and Regulation) Act, 1976
has issued erroneously 'No Objection Certificate’ and the matter was remanded
to the Sub-Divisional Officer, only on the basis of the aforesaid permission
granted by the Additional Collector/Commissioner. However it was the
petitioner who has submitted an application for cancellation of a diversion
and the Sub-Divisional Officer, without there being any permission granted
by the Collector to review the order of diversion has set aside the order of
diversion by passing an order dated 02-05-2002. The contention of the learned
counsel is that judgment relied upon by the learned counsel for the petitioner,
which is also on record has already been set aside by an order passed in Writ
Appeal No. 790/2006 and therefore as the judgment is no longer in existence,
no relief on the basis of the judgment delivered in Writ Petition No. 1205/
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2002 can be granted to the petitioner. Learned counsel has lastly placed reliance
upon the judgment passed by the apex court in the case of Shalini_Shyam
Shetty Vs. Rajendra Shankar Patil reported in 2010 (8) SCC 329 and his
contention is that the scope of interference by this court in Writ Petition under
article 227 of the Constitution of India is quite limited and no patent illegality
has been committed by the Board of Revenue nor the order can be said to be
passed, without jurisdiction. He prays for dismissed of the writ petition,

10.  Heard learned counsel for the parties and perused the record.

11.  Inthe present case the undisputed fact is that the petitioner has entered
into an agreement with the respondent No.2 on 11-08-1998. Thereafter,
various lease deeds have been executed in favour of the respondent No.2 and
the respondent No.2 is running a school in the name and style of ‘Progressive
Education’ over the land in question. It is also an admitted fact that a Civil
- Suitis pending between the parties for specific performance of contract that
is Civil Suit No. 31-A of 2004. It has been vehemently argued before this
court that the respondent No.2 was not having locus to file an appeal against

the order dated 02-05-2002, by which the diversion done vide order dated
~ 08-04-1999 has been set-asidé, It is again an admitted fact that an application
was preferred u/s 172 of the Madhya Pradesh Land Revenue Code, 1959.
The order was passed on 08-04-1999 diverting the land from agricultural
purposes to other purposes. However, page-2 of the diversion order mentions
certain conditions in respect of the diversion order and Condition'No.2 reflects
that the land in question will be used for the administrative purposes. It is also
an undisputed fact as reflected from the order dated 02-05-2002 that the
- Additional Collector/Commissioner has granted permission on 20-08-1999
for reviewing to the Sub-Divisional Officer'and the order itself makes it very
clear that on account of alleged illégality in issuance of ‘No Objection
Certificate' under the Urban Land (Ceiling and Regulation) Act, 1976, the
matter was referred back to the Sub-Divisional Officer. The Sub-Divisional
Officer has issued a notice to the réspondent No.2 secking explanation as to
why the land in question is being used for educational purposes as permission
was granted only for administrative purposes. Meaning thereby, it was the
Sub-Divisional Officers, who has issued a show cause notice to the respondent
No.2 and therefore the respondent No.2 did participate in the proceedings
before the Sub-Divisional Officer and the Sub-Divisional Officer has set aside
the earlier order passed by him dated 08-04-1999. The order was not set
aside on the ground that allegedly some illegal No Objection Certificate' was
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issued by the competent authority under the Urban Land (Ceiling and
Regulation) Act, 1976. Meaning thereby, on some other ground, the Sub-
Divisional Officer has set-aside the order. Appeal was preferred by the
respondent No.2 before the Additional District Commissioner and the
Additional District Commissioner has also affirmed the order passed by the
Sub-Divisional Officer dated 02-05-2002. The order was passed by the
Additional Commissioner on 05-08-2002. The petitioner has preferred an
appeal and the learned Commissioner has allowed the appeal on 18-10-2002
and the order passed by the Sub-Divisional Officer dated 02/05/2002 has
been set-aside. Against the order passed by the Commissioner, a review was
preferred before the Board of Revenue by the petitioner and the same was
dismissed by order dated 15-01-2004. Section 172 of the Madhya Pradesh
Land Revenue Code, 1959 reads as under :-

"172. Diversion of land. (I)[Ifa Bhumiswami of land held )
for any purpose in- |

(i) urban area or within a radius of five miles from the outer
limits of such area;

(it) a village with a population of two thousand or above
according to last census; or

. {iil) in such other areas as the State Government may, by
notification,specify;

wishes to divert his holding or any part thereof to any other
purpose except agriculture, he shall apply for permission to
the purpose Sub-Divisional Officer/[Competent Authority] who
may, subject to the provisions of this section and to rules made
under this Code, refuse permission or grant it on such conditions
as he may think fit:

Provided that should the Sub-Divisional Officer/[Competent
Authority] neglect or omit for three months after the receipt of
an application under sub-section (1) to make and deliver to
the applicant an order of permission or refusal in respect
thereof, and the applicant has by written communication called
the attention of the Sub-Divisional Officer/ [Competent
Authority] to the omission or neglect, and such omission or
neglect continues for a further period of one month the Sub-
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Divisional Office/[Competent Authority] shall be deemed to
have granted the permission without any condition:

Second provisos applicable to M.P. Only

[Provided further that if a Bhumiswami of a land, which is
reserved for a purpose other than agriculture in the development
plan but is used for agriculture, wishes to divert his land or any
part thereof to the purpose for which it is reserved in the
development plan, a written information ofhis intention given
by Bhumiswami to the Sub-Divisional Officer shall be sufficient
and no permission is required for such diversion:

Provided also ‘;hat if a Bhumiswami of a land wishes to divert
his land or any part thereof which is assessed for agriculture

purpose and situated in any area other than an area covered

by development plan to the purpose of industry, a written
information of his intention given by Bhumiswami to the Sub-
Divisional Officer shall be sufficient and no permission is
required for such diversion.]

Second proviso applicable to.Chhattisgarh only

Provided also that if a competent authority undertakes the work
of regularisation of the illegal colony, the land of which is not
diverted, then the land, subject to the provisions of development
plan, shall be deemed to have been diverted and such land

shall be liable for premium and revised land revenue under

Section 59.

Explanation:- For the purpose of this section the competent
authority shall have the same meaning as assigned to it in the
Madhya Pradesh Nagar Palika (Registration of Coloniser
Terms and Conditions) Rules, 1998 made under the Madhya
Pradesh Municipal Corporation Act, 1956 (No. 23 of 195 6)
and the Madhya Pradesh Municipalities Act, 1961 (No. 37 of
1961.]

Provided further that if a Bhumiswami of land situated in urban
area which is reserved for a purpose other than agriculture in
the development plan but is used for Agriculture wishes to divert

LL.R.[2015]M.P.
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his land or any part thereof to the purpose for which it is
reserved in the development plan, he may apply for permission
to the Sub-Divisional Officer/[Competent Authority], who
shall, subject to the provisions of this section grant it on such
conditions as he may think fit. If the Sub-divisional Officer/
[Competent Authority], neglects or omits for two months after
the receipt of an application under this proviso to make and
deliver to the applicant an order of permission in respect
thereof and the applicant has by written communication called
the attention of the Sub-Divisional Officer/ [Competent
Authority] to the omission or neglect, and such omission or
negléct continues for a further period of one months, the Sub-
Divisional Officer/[Competent Authority] shall be deemed to
have granted the permission without any condition.]

2) Pcrtms sion to divert may be refused by the Sub-D1v1s1onal
Officer/[Competent Authority] only on the ground that the
diversion is likely to cause a public nuisance, or the
Bhumiswami is unable or unwilling to comply with the conditions
that may be imposed under sub-section (3).

(3) Conditions may be imposed on diversion for the following

objects and no others, namely, in order to secure the public

health, safety and convenience, and in the case of land which

is to be used a building sites, in order to secure in addition that-
the dimensions, arrangement and accessibility of the sites are

adequate for the health and convenience of occupiers or are

suitable to the locality.

(4) If any land has been diverted without permission by the
Bhumiswarni or by any other person with or without the consent
of the Bhumiswami the Sub-Divisional Officer/[Competent
Authority] on receiving information thereof, may impose on
the person responsible for the diversion a penalty not exceeding
[twenty per centum of the market value of such diverted land]
[one thousand rupees], and may proceed in accordance with
the provisions of sub-section. (10 as if an application for
permission to divert had been made.
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(5) If any land has been diverted in contravention of an order
passed or of a condition imposed under any of the foregoing
sub-sections, the Sub-Divisional Officer/ [Competent
Authority] may serve a notice on the person responsible for
such contravention, directing him, within a reasonable [period
to be stated in the notice, to use the land for its original purpose
or to observe the condition; and such notice may require such
person to remove any structure, to fill up any excavation, or to
take such other steps as may be required in order that the land
may be used for its original purpose, or that the condition may
be satisfied. The Sub-Divisional Officer/| [Competent Authority]
may also impose on such person a penalty not exceeding
[twenty per centum of the market value of such diverted land
[one thousand rupees} for such contravention, and a further
penalty not exceeding [one thousand rupees] [one hundred
rupees] for each day during which such contravention is
persisted in.

(6) If any person served with the notice under sub-section (5)
fails within the period stated in the notice to take the steps
ordered by the Sub-Divisional Officer/[Competent Authority]
may himself take such steps or cause them to be taken; and
any cost incurred in so doing shall be recoverable from such
person as if it were an arrear of land revenue,

[(6-2) If any land has been diverted in contravention of sub-
section (6-ee) of section 165, the Sub-Divisional Officer/
[Competent Authority] in addition to taking action laid down
in sub-section (5) and (6), shall also impose a penalty not
exceeding five thousand rupees for such contravention and a
further penalty not exceeding one hundred rupees/ [five hundred
rupees} for each day during which such contravention is
persisted in. |

12.  Proviso (4) and (5) of Section 172 makes it very clear that in case a
person violates the condition of the diversion order, he shall be liable for penal
action. The aforesaid section includes Bhoomi Swami as well as the person
responsible for any contravention. In the present case, contravention was
alleged on behalf of the respondent No.2 and, therefore, this court is of the

by
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considered opinion that in light of the proviso, which makes any person
responsible for contravention, apart from Bhoomi Swami, the respondent No.2
against whom an allegation was made in respect of confravention do have a
locus to file an appeal and the same was rightly before the Addltlonal
Commissioner, Indore Division, Indore.

13.  Notonly this, the Sub-Divisional Officer did issue a show cause notice
to the respondent No.2 and the Respondent No.2 has appeared in person
before the Sub-Divisional Officer and thereafter an order was passed cancelling
the diversion on 02-05-2002. Person affected by the order dated 02-05-2002
is certainly the respondent No.2 arid, therefore, the respondent No.2 was
having a locus to prefer an appeal in the matter. .

14.  The contention of the learned counsel for the petitioner is that by virtue
of the judgment dated 20-8-2002 passed in the Writ Petition No. 1205/2002,
the respondent No.2 does not have a locus as in similar circumstances, this
court in the matter of cancellation of lay out by Town and Country Planning
Department has held that the respondent No.2 does not have a locus as he he
was not the Bhoomi Swami. Learned counsel appearing for the respondent
No.2 has brought to the notice of this court order passed in Writ Appeal No.
790/2006 dated 02-05-2014. The Division Bench of this court has set aside
the order passed by the learned Single Judge. The order passed by the Division
Bench reads as under :-

"By filing this intra court appeal, the appellant/writ
petitioner has challenged the order dated 20-08-2002 passed
by learned Single Judge of this court in Writ Petition No. 1205/
2002.

At the outset, it has been submitted by the learned
counsel for the parties that this writ appeal may be allowed to
the extent that the impugned order passed by the Writ Court
may be set aside with liberty to the respondents to file their
reply to the writ petition, and thereafter, the writ court may be
directed to decide the writ petition, afresh on merits.

Learned counsel for the partiés submit that the facts
stated in the writ petition needs to be clarified/denied by
appropriate reply, which may not be p0331b1e to be filed in this
writ appeal.
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Keeping in view the aforesaid prayer made by the
learned counsel for the parties, without expressing any opinion -
about the merits of the matter, with liberty to the parties to
raise all the contentions, as may be available to them before

. the Writ Court, and with direction to the respondents to file
reply of the writ petition, within six weeks, we allow this appeal
to the éxtent indicated above. The respondents may file their
respective replies of the writ petition within six weeks. The
writ petition be restored to its original number and it be listed
before the appropriate bench on 07-07-2014.

Needless to say af the cost of repetition that the writ
court will be free to decide the matter on its own merits,
uninfluenced by the setting aside of the order passed by the
writ court in this appeal.”

15.  Inlight of the aforesaid order, no relief can be granted to the petitioner,
based upon the order dated 20-08-2002. In the present case, the petitioner
has argued before this court that the documents which was not in existence
bave been looked into by the appellate authority. The petitioner whilé preferring
an appedl before the Board of Revenue has no where stated about any
particular document, only a vague averment was made that dociument have
not been provided and the documents have been looked into by the appellate
authority i.e by the Additional Commissioner,

16.  Learned counsel has brought to the notice of this court about the Indore
Development Plan, 1974, which has been considered by the learned Additional
Commissioner. The Indore Development Plan, 1974 is not a confidential
document. It is a public document. The learned Commissioner has observed
that as per the Indore Development Plan, land in question could not have
been used for educational purposes and the fact remains that as per the New
Master Plan, 2021, the land can be used for residential as well as commercial
purposes.

17.  Thiscourt is of the considered opinion that the Sub-Divisional Officer
has certainly erred in law and facts by reviewing the earlier order. This court is
dealing with a Writ Petition under article 227 of the Constitution of India. The
apex court in the case of Shalini_Shyam Shetty Vs. Rajendra Shankar Patil
reported in2010 (8) SCC 329 in paragraph 49 held as under:-

"

2l
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"49. On an analysis of the aforesaid decisions of this Court,
the following principles on the exercise of High Court's
jurisdiction under Article 227 of the Constitution may be
formulated:

(a) A petition under Article 226 of the Constitution is

different from a petition under Article 227. The mode of.

exercise of power by High Court under these two Articles is
also different.

(b)  Inany event, a petition under Article 227 cannot be
called a writ petition. The history of the conferment of writ
jurisdiction on High Courts is substantially different from the
history of conferment of the power of Superintendence on the
High Courts under Article 227 and have been discussed above.

(¢)  High Courts cannot, on the drop of a hat, in exercise
of its power of superintendence under Article 227 of the
Constitution, interfere with the orders of tribunals or Courts
inferior to it. Nor can it, in exercise of this power, act as a
Court of appeal over the orders of Court or tribunal subordinate
to it. In cases where an alternative statutory mode of redressal
has been provided, that would also operate as a restrain on

. the exercise of this power by the High Court.

(d)  The parameters of interference by High Courts if
exercise of its power of superintendence have been repeatedly
laid down by this Court. In this regard the High Court must be
guided by the principles laid down by the Constitution Bench
of this Court in Waryam Singh (supra) and the principles in
Waryam Singh (supra) have been repeatedly followed by

subsequent Constitution Benches and various other decisions
of this Court,

(&)  According to the ratio in Waryam Singh (supra),
followed in subsequent cases, the High Court in exercise of its
jurisdiction of superintendence can interfere in order only to
keep the tribunals and Courts subordinate to it, “within the
bounds of their authority'.

1487
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D In order to ensure that law is followed by such tribunals
and Courts by exercising jurisdiction which is vested in them
and by not declining to exercise the jurisdiction which is vested
inthem.

(®  Apart from the situations pointed in () and (f), High
Court can interfere in exercise of its power of superintendence
when there has been a patent perversity in the orders of tribunals
and Courts subordinate to it or where there has been a gross
and manifest failure of justice or the basm principles of natural
justice have been flouted.

(h)"  Inexercise of its power of superintendence High Court
cannot interfere to correct mere errors of law or fact or just
because another view than the one taken by the tribunals or
Courts subordinate to it, is a possible view. In other words the
jurisdiction has to be very sparingly exercised.

§y) High Court's power of superintendence under Article
227 cannot be curtailed by any statute. Tt has been declared a
part of the basic structure of the Constitution by the
Constitution Bench of this Court in the case of L. Chandra
Kumar vs. Union of India & others, reported in (1997) 3
SCC 261 and therefore abridgement by a Constitutional
amendment is also very doubtful.

() It may be true that a statutory amendment of a rather
cognate provision, like Section 115 of'the Civil Procedure Code
by the Civil Procedure Code (Amendment) Act, 1999 does
not and cannot cut down the ambit of High Court's power
under Article 227, At the same time, it must be remembered
that such statutory amendment does not correspondingly
expand the High Court's jurisdiction of superintendence under
Article 227.

(k)  The power is discretionary and has to be exercised on
equitable principle. In an appropriate case, the power can be
exercised suo motu.

4} On a proper appreciation of the wide and unfettered
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power of the High Court under Article 227, it transpires that
the main object of this Article is to keep strict administrative
and judicial control by the High Courrt on the administration of
justice within its territory.

(m)  The object of superintendence, both administrative and
judicial, is to maintain efficiency, smooth and orderly functioning
of the entire machinery of justice in such a way as it does not
bring it into any disrepute. The power of interference under
this Article is to be kept to the minimum to ensure that the
wheel of justice does not come to a halt and the fountain of
justice remains pure and unpolluted in order to maintain public
confidence in the functioning of the tribunals and Courts
subordinate to ngh Court. :

() - This reserve and exceptional power of J‘udxcml ’
* ihtervention is hot to be exercised just for grant of relief in
individual cases but should be directed for promotion of public
*“confidence in the administration of justice in the larger public’
" - interest whereas Article 226 is meant for protectiori of -
’ individual grievance. Therefore, the powerunder Article 227
' may be unfettered but its exercise is'subject to high degrcc of
judicial discipline pointed out above.

' (0)  Animproper and a frequent exercise of this power
" will be counter-productive and will divest this  extraordinary
power of its strength and v1ta11ty "

18. ' Thiscourt keeping in view the aforesaid _]udgment isof the conSIdered
oplmon that the Board of Revenue has not committed any patent illegality nor
there is any jurisdictional error committed in the matter by the Board of Revenue
and therefore in light of the judgment delivered in the case of Shalini Shyam
Shetty (supra) this court does not find any reason to entertain the present
Writ Petition under article 227 of the Constitution of India.

 The writ petition is accordingly dismissed.
"No order as to costs. -

R

FRR - - . - . «w . . Petitiondismissed.
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WRIT PETITION
Before Mr. Justice A.M, Khanwilkar, Chief Justice’
& Mr. Justice Sanjay Yaday
W.P. No. 4720/2014 (Jabalpur) decided on 8 December, 2014

SUNDER LAL SAHU : ...Petitioner
Vs. \ T .
STATE OF M:P. & ors. : ...Respondents

(Alongwith W.P. No. 5171/2014.) -

A. Kerosene Dealers Licensing Order (M.P), 1979, Order
2(k) -Hawker card holder - Hawker cards were issued and Hawker _,
Card Holder was supplied 200 litres of kerosene and they were to .
engage-themselves in distributing kerosenc oil in open market - |
Aforesaid arrangement was withdrawn and it was decided that kerosene -
oil will be distributed by Public Distribution System - Petitioners have
failed to demonstrate their subsisting right in terms of Order 1979 or .
Essentlal Commodities Act - Communication dated 09/10/2011 which .
was sngned by Deputy Secretary was founded on the Notification issued
in the name of Governor and publlshed in Official Gazette - Deletion of
Order 2(k) is in accordance with law - Petition dismissed. (Para 7)

@ DT e sgEfid ke (y) 1979, IR 2(B) —
BVt (eTov) srare — o o1 ol f5d T ok 58 w1 ar~a 3t 200,
e [ w'ry faar mar ok 92 gd R § FRe faka s@
7 fd ¥z @ ¥ $r o1 — SR aen afvw @ 1 ek av
Frofa fan. 1ar fa SARM do wdwfe faawer el @ faRa frar
SR — ITERIYT AR 1979 AT A S avg, ARFRE # wal @ oy
Fud faemm sftrer weifa v o awa @ & - wywm fiie
09.10.2011 W S99 9fT T s¥OERy off, e B AW W W U9,
IS A parf¥ra afegEer 9w amenfa off — s 2(«8) + fretfw fean
- faftr ager @ — arfaer el

B. Kerosene (Restriction on use and fixation of ceiling
price) Order 1993 - Order 2(i) read with Order 7 -"Parallel Marketing-
System" - Other than PDS - Held - The said order does not recognizes"
distribution of Kerosene by mode of Hawker Card Holders. (Para9) -

A meﬁﬁvwwaﬁm?ﬂww
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 D.X. Dixit, for the petitioners.
P.K. Kaurav, Addl. A.G. for the respondents/State

(Supplted Paragraph numbers)
~ORD E R

The . Order of the Court: _was' dchvcred by :
A.M. KHANWILKAR, C.J. :- Heard counsel for the parties.

2. Essennally two substantlve reliefs have been claimed in these petltlons
.as originally filed.

3. The first relief is to guash the impugned order date‘d' 26.02.2014
(Annexure P-6) issued by the Commissioner, Food Civil Supplies and
Consumer Protection, Government of M.P. The second reliefis a consequential
relief to issue direction to the respondents to allot kerosene to the petitioners
and other hawkers possessing Hawker cards in the city of Bhopal for sale
- under the M.P. Kerosene Dealers Licensing Orders, 1979.

4. As regards the main relief, during the pendency of this petition, the
same has become infructuous. Inasmuch as, the Staté Government has now
issued communication dated 10.11.2014 under the signature of Deputy
Secretary, Food Civil Supplies and Consumer Protection; Government of
M.P. dated 10.11.2014.(Annexure A-6). As a result of that communication,
the petitioner has moved application to amend the writ petition and challenge
the same. We would proceed on the basis.that the amendment as prayed is
allowed and the petition stands amended to that effect: c

5. The background in which the challenge has been set up, is thait, the
petitioners and several other persons have been issued Hawker Cards under
the M.P. Kerosene Dealers Licensing Orders, 1979. The said Order was
amended in the year 1995, pursuant to which definition of “Hawker Card
Holder” came to be inserted by way of Order 2 Clause (k). The said definition
envisaged that the dealer, who is not wholeseller or semi wholeseller or retail
dealer is. covered under the said definition. After coming into force of the said
Order on 26.01.1996, Hawker Cards were issued to the persons such as
petitioners throughout the State of M.P. On the basis of the said Hawker



1492  Sunder Lal Sahu Vs, State of M.P. (DB) LL.R.J2015]M.P.

Card, the dealers were supplied around 200 litres Kerosene, who, in turn,
engaged themselves in distribution of Kerosene on retail basis in open market.
However, the State Government by communication dated 26.02.2014 decided
to withdraw the said arrangement and instead decided to distribute the
Kerosene only through Public Distribution Scheme (PDS) operating across
the State. As aforesaid, originally the said communication dated 26.02.2014
(Annexure P-6) was challenged in this petition and during the pendency of
this petition, the State Government having issued instructions on 20.11.2014
to discontinue the distribution of kerosene through Hawker Card Holders and

for that the Order of 1979 has also been amended by deleting Order 2 (k) |

defining Hawker Card Holders, even this communication is now challenged.

6. As aforesaid, we would proceed on the basis that the petitioners have
amended the petition and are permitted to challenge the recently issued
communication (Annexure A-6) under the signature of Deputy Secretary, Food
Civil Supplies and Consumer Protection. The challenge to Annexure A-6, is,
firstly, on the ground that the said communication has been issued under the
signature of Deputy Secretary of the Department, whereas the amendment
vide Order 2 (k) effected on 26.12.1995 and which ¢ame into force from
26.01.1996, was issued in the name of Governor. In other words, the Deputy
Secretary has had no authority to issue communication to discontinue the
arrangement of distribution of Kerosene by the Hawker Card Holders in force

on account of amendment effected in the year 1996 by insertion of Clause 2 -

(k) in the year 1979. This argurnent is completely in ignorance of the Notification
issued in the Official Gazzette (sic:Gazette) in the name of Governor dated
09.10.2014 (Annexure A-5). The communication, Annexure A-6, is, essentially,
founded on the said Notification. That notification has been issued in the name
of Governor, whereby Clause 2 (k), which was inserted in the Order of 1979
came to be deleted. As a result of that deletion, the class of Kerosene
distributors operating as Hawker Card Holders has been abolished. That is
the effect of the said decision taken by the Governor to delete Order 2 (k)
defining Hawkers Card Holders. In that case, the petitioners and similarly
placed persons cannot claim any right in the matter of distribution of kerosene
as Hawker Card Holders any more. No such class of distributor exists in
terms of Order of 1979.

7. To get over this position, Shri Dixit, learned counsel for the petitioners
contends that the delegation of authority in terms of Section 3 of the Essential
Commodities Act, 1955, is circumscribed; and in terms of Section 3 (2) (d)

Y



5]

LL.R.[2015IM.P. Sunder Lal Sahu Vs. State of M.P. (DB) - 1493

the authority to be delegated to the State Government can be only for regulating
by licenses, permits or otherwise the storage, transport, distribution, disposal,
acquisition, use of consumption of, any essential commodity. He submits that
by virtue of Section 5 (3) of the said Act, this limited power can be delegated -
to the State Government. He has then invited our attention to Order No S.0.
681 (E) dated 30th November, 1974 issued by the Central Government and”
which is referred to in the Notification dated 09.10.2014 issued by the State
Government. According to him, it is not open to the State Government to
interdict the scheme enunciated by the Central Government regarding’
distribution of Kerosene in the State; and further the State Government is
obliged to distribute kerosene to all the Ration Card Holders. The fact that
such right exists in the Ration Card Holders in the State with corresponding
obligation of the State to ensure distribution of Kerosene to those persons, as
per their entitlement and the scheme enunciated by the Central Government
cannot create any right in favour of the petitioners, who have claimed reliefs
in the present writ petltlon on the assertion that they are entitled to receive
specified quantity of Kerosene from the State Government as Hawker Card )
Holders. As aforesaid, the dispensation of distribution of Kerosene through
the Hawker Card Holders has been cornpletely abolished by the State’
Government; and, more particularly, as a consequence of Notification dated
09.10.2011, Annexure A-5, and the consequential comimunication issued by
the Deputy Secretary on 10.11.2014, Annexure A-6. The petitioners are not
in a position to demonstrate that they have a subsisting right in terms of any

" other provision either under the Act of 1995 or Orders 1ssued thereunder by

the Central Government from time to time.

8. Indeed, the counsel for the petitioners made a feeble attempt in pointing

out the Order issued titled - “The Kerosene (Restriction On Use and Fixation
of Ceiling Price) Order, 1993. While referring to the definition of parallel

marketing system in Order 2 (i) of this Order read with Order 7, it was argued.
that the State Government is obliged to allow distribution of kerosene through

mode other than Public Distribution System and for which reason the reliefs

as claimed by the petitioners deserve to be accepted. We fail to understand

as to how these provisions in the Order of 1993 will come to the aid of the

petitioners to substantiate their reliefs, unless it is pointed out that the same
recognizes distribution of Kerosene by the mode of Hawker Card Holders.

Hence, even this submission does not commend to us.
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9. The definition of parallel marketing system does not recognize

distribution of kerosene by the mechanism of Hawker Card Holders; but, isa’

completely different dispensation. Suffice it to observe that the petitioners
have no subsisting right whatsoever so as to direct the State Government to

continue to supply kerosene to the petitioners as Hawker Card Holders and-

to authorize them to engage in retail sale of Kerosene in open market in the
concerned area. In absence of any legal right, the question of entertaining
these petitions much less to grant any relief to the petitioners in exercise of
writ jurisdiction under Article 226 of the Constitution of India-does not arise.
Hence, none of the reliefs claimed by the petitioners can be taken forwarded:

10. " Ttrnaybe apposite to now deal with the argument of the petitioners
* that the State Government had no authority to delete the entry of Hawkers
Card Holder as inserted in the Order of 1979 - as it would be in the teeth of
the distribution scheme envisaged by the Central Government. Ifthis argument
is taken 1o its logical end, it would necessarily follow that even the amendment
of 1996 whereby the definition of Hawkers Card Holder came to be inserted
will have to be treated as ‘without authority of law. In which case, the petmoners
cannot succeed in getting reliefs as prayed - sans any subsmtmg right to engage
inthe busmess of retail sale of kerosene

11.  ShriDixit, learned counsel for the petitioners was at pains to persuade
us to take the view that discontinuation of the dispensation of retail sale of
Kerosene through Hawker Card Holders would severely impact the distribution
of Kerosene within the State and that the petitioners in public interest are
entitled for a direction against the State to ensure that the State Government
distributes Kerosene quota allotted to the State by the Central Government,
inits entlrety to the Ration Card Holders.

12.  We do not intend to venture into thls area in absence of any material

facts, that the State Government is abdicating its duty in distribution of kerosene-

to the Ration Card Holders. As and when that position is substantiated,
appropriate relief against the State can be considered by this Court.

13.  Taking any view of the matter therefore, these petitions must fail and
are hereby dismissed.

14.  Theinterim relief.granted by this Court js vacated forthwith. - -

Petition dismissed.

L7

;
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I.L.R. [2015] M.P., 1495
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar & Mr. Justlce K. K. Trivedi
W.P. No. 18381/2014 (PIL) { abalpur) decided on 12 December, 2014

CHINTAMANI SINGH ' Pet1t1oner
Vs. o _
STATE OF M.P. & ors. _ . . ---Respondents

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Section 91 and Panchayat (Appeal and Revision) Rules, M.P.
1995, Rule 3 - Maintainability of W.P. - Challenge is made to the order
passed by the Collector providing reservation made only in respect of
one Gram Panchayat as against the process for the entire Janpad
Panchayat - Held - Section 91 of the Act and Rule 3 of Rules 1995 -
provides that against the order passed by Gram Panchayat and other
authority appeal or revision lies before the specified authority and
superior authority respectively - Petition is disposed of with liberty to
avail appropriate remedy permissible in law. (Paras 5,6 & 7)

THIIT ¥I5T 9 FT7 G I, AH. 1993 (1994 BT 1), %7 91
ve gurad (gdier gl gaviav) fraw, 1 1995, g 3 — Re aifer &1
FIyvfigar — FATCI FRT $q9d @ T 9a14d & G99 ¥ JReT Sy
A WF & AR & Wl wHug vara 2 winar @ faeg w9 @
I gkt 6 1 — afrfeiRa - e 1005 @1 o 3 g Al AN
BT 91 S9afera &l @ 5 o Tara 19 g wite) grr nila fad
™ ART B fawg ofa a1 qfleor, swr RAffERea siftrerd qon
Yo mitrer @ wag qurehll — fAfr ¥ agsy wgfie SR e
Wﬁ#aﬁmama#mum&rmwﬁmﬁmml

Cases referred
W.P. No. 17253/2014, 2001 (2) MPHT 242 (FB)..

Siddharth Singh, for the petitioner.-
P.K. Kaurav, Addl. A.G. for the respondents/State.
"Szddharth Seth, for M P. State Elcctxon Commission.

(Supplied: Paragraph numbers)
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| ORDER

The  Order of the Court was  delivered by :
AM. KHANWILKAR,CJ - Heard counsel for the partles -

2. In this petition the challenge is to the reservation specified in respect of
Gram Panchayat Sendaha in J anpad Panchayat, Gangeo. As held in companion
cases [in W.P. No.17253/2014 (Sadashiv Gadhekar v. State of M.P. and
others)], in absence of challenge to the Notification providing for reservation for
the entire Janpad Panchayat the relief sought cannot be entertained. For, setting
aside of reservation of one Gram Panchayat may affect the ratio of reservation of
the entire Janpad Panchayat under the same Notification. ‘

3. "To oppose the preliminary ob]ectlon regardmg mamtamablhty ofthe
petition taken by the counsel for the State, reliance is placed on the decision
of the Full Bench of this Court in Chandrabhan Singh vs. State of M.P. and
others—~2001(2) MPHT 242 (FB) That decision takes the view that electlon
petition can be filed after issuance of notIﬁcatlon For, cause of actlon to file
election petition arises only after issuance of notification and moré so'because
the relief will be directed against the returned candidate. Thete can be no
quarrel with the proposition that writ petition to question the action preceding
the notification to commence election process, the bar does not operate. But,
as aforesaid the challenge to.reservation in respect of one Gram Panchayat as
against the process for the entire Janpad Panchayat cannot be countenanced:
Further, the ground to challenge the election because of non-compliance of
provisions of the Act and the Rules is available against the returned candidate.
It is for that reason, in companion cases this Court has observed that, it will
be open to the writ petitioner to pursue remedy of election petition/dispute
after the conclusion of the impending election process.

4. In any case, this argument does not deal with the preliminary objection
taken by the State and which has been accepted by us today in companion
cases about availability of remedy by way of appeal under Section 91 of the
Adhiniyam read with Rule 3 of the M.P. Panchayat {(Appeal and Revision)
Rules, 1995 against the decision of the Collector providing for reservation,
being an order passed by the Collector in exercise of powers referable to the
provisions of the M.P. Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993
read with M.P. Panchayat Nirvachan Rules, 1995.

5. With reference to that preliminary objection, the argument of the petitioner,
is that, Section 91 of the Adhiniyam is attracted only in respect of proceedings and
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-orders of the Panchayat; and that the expression “other Authorities™ occurring in

Section 91 must be read in that context. Even this submission does not commend
to us. It is founded on complete misreading of Section 91. Section 91, in our
opinion, envisages that remedy of appeal or revision is provided against the order
or proceedings of a Panchayat as much as against the orders passed by “other
Authorities under the Act” in exercise of powers under the Adhiniyam. The two
are independent and mutually exclusive. This position is reinforced, on a bare
reading of Rule 3 of the Appeal and Revision Rules of 1995. For, the said Rules
segregate the orders passed by “other Authorities” such as Sub Divisional Officer,
Collector and Commissioner and remedy of appeal against their decisions is
provided before the superior Authority as per Rule 3 (a) to (c). Whereas, the
remedy of appeal against the order of the Panchayat is before the specified Authority -
as given in the Table as per Rule 3 (d), which is ascribable to the first part of
Section 91 (1) of the Adhiniyam.

6. Counsel for the petitioner then contended that the irnpugned order passed -
by the Collector, is not an order under thie Adhiniyam as such. This argument
clearly overlooks the statutory provision regarding the mechanism to be followed
for providing reservation and the duty cast on the Collector to determine the
reservation before the notification is issued by the State Election Commission to
ignite the election process. Inasmuch as, Section 17 of the Adhiniyam, 1993 deals
with the election of Sarpanch and Upsarpanch and for reservation of seats for
Scheduled Caste and Scheduled Tribe in the Gram Panchayat within the block. In
the same manner, Section 25 provides for the mechanism to be followed for
election of President and Vice President ofJ anpad Panchayat and reservation for

the Scheduled Caste and Scheduled Tribe in the District. This provisions if read

with Rules 6 and 7 of the M.P.Panchayat Nirvachan Rules, 1995 which have
been framed in exercise of powers conferred under Section 95 (1) read with
Section 43 of the Adhiniyam, 1993, are a self-contained code regarding the
reservation of seats to be done by the prescribed Authority. A priori, the impugned
order of the Collector in the matter of reservation of seats during the impending
elections, nevertheless, is an order passed under the Adhiniyam - for the purposes
of Section 91 of the said Adhiniyam. Therefore, the said order is amenable to
remedy of appeal and revision.

7. Taking any view of the matter, therefore, we find no reason to depart
from the view taken in the companion cases for disposing of the writ petition
with liberty to the concerned petitioner to take recourse to other appropriate
remedy as may be permissible in law. All questions will have to be decided by
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the Competent Authority without being influenced by the observations made
in the present order with regard to the merits of the controversy.

8. Disposed of accordingly.
Petition disposed of.

LL.R. [2015] M.P., 1498
COMPANY PETITION
Before Mr. Justice Alok Aradhie
Comp. Pet. No. 15/1999 (Jabalpur) decided on 12 November, 2014

ALPHAPACKAGINGLTD. (M/S.) ...Petitioner
Vs. - .
M/S. SOM DISTELLERIES LTD. ...Respondent

Companies Act (1 of 1956), Section 433(e) - Winding up - Unable
to pay the debt - Whether ground under Section 433(¢) of the Act - No
averment nor any document of commerecially insolvent - Bonafide dispute
- Absence of reconciliation of the accounts - Amount due not crystalized -
Held - No case for winding up of respondent Company made out as there
is bonafide dispute, amount due not erystalized and no insolvency condition
exist - Company Petition dismissed. (Paras 8 to-13)

B AT (1956 FT 1), GIvr 433(3) ~ SRETTT — FOT BT
LA &3 W sl — @ Ay o uwr 433(3) @ aaefa e @
— ATREs wq @ fEafaar @7 &1 7 @ B wwerm 2 v 9 @ B
TS — drwfas faae — dwt @ B &1 ame — 29 e Rifvey
Tel B TS — AffEfRT - goaeff T 3 sRuwTT ®7 gEwor T w9y
Tty arwfas fae &, 20 voq Pifag T & ¢ 2 sty Rl 3
F Reufa femm sff @ — F aifarer @Rt

Cases referred :

(2005) 13 SCC 86, 1991 Company Cases (Vol. 70) 459, 1998 (Vol
1) 646, AIR 1971 SC 2600, 1989 Company Cases (Vol. 65) 396, (2010}
10 SCC 553, 2001 Company Cases (Vol. 104) 254, AIR 1997 Andhra
Pradesh 13, 1995 Company Cases (Vol. 82) 74, 1967 Company Cases
(Vol. 37) SC 108, (1965) 35 Com Cas 456 (SC), 1991 (70) Com Cas 459
(Bombay), 1998 (91) Com Cas 646 (Kar.).

Girish Shrivastava, for the petitioner.
Prem Francis, for the respondent.
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ORDER

ALoOK ARADHE, J. :- This petition under Section 439 read with Section
434 of the Companies Act, 1956 has been ﬁch seeking winding up of
respondent Company.

2, The facts, leading to filing of this petition in nutshell, are that the
petitioner is a company registered under the provisions of the Companies
Act, 1956 (hereinafter referred to as 'the Act') which deals in manufacture
sale of pet bottles. The respondent is also registered as a Company under the
provisions of the Act and deals in the business of manufacture and sale of
liquor. The business transactions between the parties started in the year 1996-

- 97, when the respondent placed a purchase order with the petitioner for supply

of pet bottles. The respondent opened a current account in their books of
accounts in the petitioner's name. The payments were made by issuance of
cheque and against such payments the supplies were made.

3. As per the case of the petitioner the respondent vide communication
dated 11.12.1997 acknowledged its' liability to pay a sum of Rs.32,09,813.
On 31.1.199% an amount of Rs.27,12,437 was due and payable by the

_respondent. The petitioner thereupon sent notices dated 18.2.1999 and

22.6.1999 demanding payment, however, the amount due to the petitioner
was not paid by the respondent. It is pertinent to mention here that the
respondent filed a complaint before the Judicial Magistrate First Class, Raisen
for offences punishable under Sections 120B, 420, 467 and 506 of the Indian
Penal Code for making forged entries in the ledger against the petitioner.
Thereafter the petitioner filed this petition on 25.10.1999 on the ground that
the respondent should be wound up as it is unable to pay the debt which is
due and payable by it.

4. Learned counse] for the petitioner submitted that the respondent by
communication dated 11.12.1997 admitted its' liability to pay a sum of
Rs.32,09,813 to the petitioner. It is furthér submitted that as on 31.1.1999 an
amount 0f Rs.27,12,437/- was due and payable by the respondent and the
respondent did not pay the same despite notices dated 18.2.1999 and
22.6.1999. 1t is also submitted that defence set up by the respondent is mala
fide and was motivated to delay the genuine claim of the petitioner. In support
of his submissions, learned counsel for the petitioner has placed reliance on
the decision of the Supreme Court in the case of Electron Industries Ltd.
Mambai v. Soham Polymers Pvt. Ltd., Mumbai, (2005) 13 SCC 86.
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5. On the other hand, learned counsel for the respondent submitted that
before a debt can be termed as debt, it must be crystallized and if the same is
not cystallized, it cannot be termed as debt. It is further submitted that in reply
to notice dated 8.7.1997, the respondent has seriously disputed the claim of
the petitioner and has questioned genuineness of the entries in the books of
accounts. It is also submitted that the petitioner has failed to prove that the

respondent is commercially insolvent. It is pointed out that the respondentisa
profit making solvent company which is evident from the statements of accounts
on record and there is a bona fide dispute with regard to its' liability to pay the
amount in question to the petitioner. It is urged that winding up proceeding is
not an alternative for recovery of money and the petitioner is guilty of
suppression of material facts. Lastly it is urged out that mere entries in books
of accounts are not sufficient to charge a person with liability. In support of
the aforesaid submissions, reference has been made to the cases in ITC Ltd.

v. Forento Resorts and Hotels Ltd . [1991 Company Cases (Vol. 70) 459],

Kanchanga Chemicals Industries v. Mysore Clipboards Ltd . [1998 (Vol
91) 646, Madhusudan Gordhandas v. Madhu Woolen Industries Pvt. Ltd.

AIR 1971 SC 2600, Narendra Glasses Works (P) Ltd. v. M.P. Beer Products

(P) Itd, [1989 Company Cases (vol. 65) 396), IBA Health (India) Pvt. Ltd.

v. Info Drive Systems SDN, (2010) 10 SCC 553, N.N. Construction Pvt. -
Lrd. v. Khatema Fibres Ltd . [2001 Company Cases (Vol. 104) 254],
Multimetals Ltd. v. Suryatronics Pvt. Ltd . AIR 1997 Andhra Pradesh
13], Rainbow Enterprises v. India Brewery and Distillery Ltd . [1995
Company Cases (vol.82) 74] and Chandradhar Goswami and Others v.
Gauhati Bank Ltd. , [1967 Company Cases (Vol. 37) SC 108].

6. Before dealing with the rival submissions made across the Bar, I deem
it appropriate to refer to the well settled legal principles with regard to winding
up of a company. In the case of Amalgamated Commercial Traders (P)
Lid, Vs. A.C.K. Krishnaswami, (1965) 35 Com Cas 456 (8C), it was held
by the Supreme Court that if a debt is not paid on account of a bonafide
dispute, the same cannot be treated as inability to pay the debt. Similarly, in
the case of M/s. Madhusudan Gordhandas and Co. Vs. Madhu Woolen
Industries Private Ltd., AIR 1971 SC 2600, it was held that the relief of
winding up cannot be granted in a case where the debt is bonafide disputed
and the defence is substantial one. It was further held that the principles on
which the Court while dealing with the petition for winding up of the company
bears in mind are that the defence of the company is in good faith and one of
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substance and the defence is likely to succeed in point of law and the company
adduces prima-facie proof of the facts on which the defence depends. In the
case of LT.C. Ltd., Vs. Fomento Resorts and Hotels Ltd., 1991 (70) Com
Cas 459 (Bombay), it has been held that the creditor in order to seek winding
up of a company must proove (sic:prove) that the debt is clear and
unimpeachable in law and the debt must have crystalized. It has further been
held that if the accounts are not settled, the debt cannot be said to have
crystalized.

7. In the case of Kanchanaganga Chemical Industries Vs. Mysore
Chipboards Ltd., 1998(91) Com Cas 646 (Kar.), it has been held that to
raise a presumption of a company's inability to pay its debts it is not enough
merely to show that the company has omitted to pay the debt despite service
of statutory notice, it must be further shown that the company omitted to pay
without reasonable excuse and conditions of insolvency in the commercial
sense exist. In the case of IBA Health (India) Private Limited Vs. Info-
Drive Systems SDN. BHD. , (2010) 10 SCC 553, it has been held by the
_Supreme Court that where there is a bonafide dispute as to the liability to pay
the amount of debt, it is the duty of the Court to ascertain the cause for refusal
to pay the debt and 1nvocat10n of Section 433(e) and (f) of the Act is
impermissible.

8. In the backdrop of the aforesaid well settled principles of law, the
question whether ground under Section 433(e) of the Act is made out, may
be examined. In reply to legal notice dated 8.7.1997, the respondent has
seriously disputed the claim of the petitioner with regard to authenticity of the
entries and has sought reconciliation of the accounts. Even the petitioner in its
application for taking additional documents on record have stated that the
accounts are yet to be reconciled. Thus, the accounts remain unreconciled as
on today and in the absence of reconciliation of the accounts, the liability in
question cannot be termed as debt. In other words, the liability to pay the
amount in question has not been crystalized.

9. It is noteworthy that the respondent has stated that it has never received
materials allegedly supplied vide ledger entries dated 7.6.1997, 20.6.1997,
21.6.1997, 25.6.1997, 27.6.1997 and 29.6.1997. The petitioner has also
failed to account for the payments made on 28.11.1998, 8.11.1998, .
15.11.1998, 18.12.1998, 28.12.1998, 24.4.2000 and 30.4.2000 totalling
to Rs.9,06,475/-. The respondent has filed a criminal complaint before the
Court of Judicial Magistrate First Class, Raisen for offences punishable under
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Sections 120-B, 420, 467 and 506-B of the L.P.C. 0n 5.2.1999 in respect of
making forged entries in the ledger account. It is also worth mentioning that
the aforesaid criminal complaint was filed prior to filing of the instant petition.
Thus, there exists a bonafide dispute with regard to liability to pay the amount
in question which requires examination of the evidence and documents.

10, In the instant case, the petitioner has neither made any averment nor
has placed any document on record to demonstrate that the respondent is
commercially insolvent. On the other hand, from the documents on record, it
is evident that the respondent is a profit making solvent company and is ina
" position to meet its debt as and when it arises. The petitioner has failed to
show that the respondent has omitted to pay the debt without reasonable
excuse arid conditions of insolvency in the commercial sense exist.

11. The Company Court exercises in equitable jurisdiction. It is well settled
in law that a winding up petition is not legitimate means of secking to enforce
for payment of dues which is bonafide disputed by the respondent.

12. . Inview of the preceding analysis, it is evident that the amount due in
the instant case has not crystalized and there is a bonafide dispute with regard
to liability of the respondent to pay the amount in question to the petitioner.
The petitioner has also failed to prove that the condition of insolvency in the
commercial sense in respect of respondent exists. For the. reasons
aforementioned, no case for winding up of the respondent is made out.

13.  Intheresult, the-Cdmpany Petition fails and is hereby dismissed.

. Petition dismissed,

LL.R. [2015] M.P., 1502 '
APPELLATE CIVIL

Before Mr. Justice Alok Aradhe
M.A. No. 1403/2007 (Jabalpur) decided on 28 April, 2015

M.P. STATE AGRO INDUSTRIES

DEVELOPMENT CORPN. LTD. ' ....Appellant
" Vs.- ’ . o
SURESH GUPTA . .Resp‘bndeqt

. Arbitration and Conciliation Act (26 of 1996), Sections 4, 11 &
34 - Arbitrator - As per Arbitration Clause Managing Director was the
arbitrator - Court in exercise of power under Section 11 appointed



&)

LL.R.[2015]M.P. M.P. State Agro Indus.Vs. Suresh Gupta 1503

Managing Director as Arbitrator - Managing Director in its turn
delegated the powers to a retired officer who ultimately passed an award
- Held -'As per the arbitration clause and order of Court, Managing
Director was required to perform his duties as Arbitrator - Neither the
appellant nor ‘the respondent had any authority to give consent
expressly or impliedly to continue with the proceeding which was
initiated by an Arbitrator who had no authority in law - Provisions of
Section 4 have no application - Even otherwise, in case of patent lack
of jurisdiction, the jurisdiction cannot be assumed by Arbitrator on the
basis of acquiescence of parties - Award quashed - Managing Director
dlrected to adjudicate the dispute between the parties.(Paras 6 to 10)
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Cases referred :

2005 (2) ARBLR 106 Cal, (2005) 1 CALLT 457 HC, 2004 (10)
SCC 504, AIR 2008 Raj. 108, (1994) 3 SCC 521.

Shobha Menon with Rahul Choubey for the appellant.
None for the respondent

ORDER

" ALOK ARADHE, J. :- In this appeal under Section 37 of the Arbitration
and Conciliation Act, 1996 (hereinafter referred to as 'the Act, 1996"), the
appellants have assailed the validity of the order dated16.10.2006 passed
by the trial Court by which the objection preferred by the appellants under
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Section 34 of the Act, has been rejected. The relevant facts which need
mention, are stated infra, : '

2. ‘The appellants invited tenders for ploughing and levelling work of the
agricultural land of the farmers belonging to Scheduled Castes/ Scheduled
Tribes and persons living below the poverty line (BPL) under the “Swarnajayanti
Grameen Rojgar Yojna”of the State Government. The tender of the respondent
was accepted and an agreement was executed between the parties on
24.3.2003. Clause 11 of the agreement contained an arbitration clause, which
reads as under:-

"IE &, 39 I T B GO o9 § 21 e aER g ue
.2 T8 T | A SIHT T B WIS qTE o 3 9197 BIE
fare @1 Retfay awrelt & O vereR .1 @ weu waew AR @
w0 H fqrg 31 fFRexs s o 9v s @Y A e e e
T UE Bl 0P TR P ey o ) vaR @ e erfard)
% BT ARFR T &N | iR e wEvewha 2

3. A dispute arose between the parties. The respondent filed an
application under Section 11(6) of the Act before the trial Court, which was
allowed vide order dated 1.8.2005 by which the Managing Director of the
appellant-Corporation was appointed as an Arbitrator in terms of Clause 11
of the agreement. The aforesaid order attained finality. However, the Managing
Director of the appellant-Corporation, who was appointed as an Arbitrator
by the trial Court vide order dated 1.8.2005, delegated his authority to one
R.K. Gupta, a retired officer. The parties appeared before the aforesaid
Arbitrator and filed their statement of claims. The Arbitrator appointed by the
Managing Director of the appellant-Corporation passed an Award on
23.1.2006 by which the claim of the respondent was decreed. ‘

4, Being aggrieved by the aforesaid Award, the appellants filed an
application under Section 34 of the Act. The Award passed by the Arbitrator
was challenged on several grounds. The trial Court by an order dated
16.10.2006 dismissed the application preferred by the appellants under Section
34 of the Act. In the aforesaid factual background, the appellants have
approached this Court.

5. Learned senior counsel for the appellants submitted that as per the
terms and conditions of the agreement and in view of the order dated 1.8.2005
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passed on the application under Section 11(6) of the'Act, the Managing
Director of the appellant-Corporation alone had the authority to act as an
Arbitrator and the trial Court grossly erred in rejecting the objection preferred
by the appellant-Corporation with regard to the authority of the Arbitrator on.
the ground that the appellants had not raised any objection to the authority of
the Arbitrator appointed by the designated Arbitrator. It is further submitted
that the Arbitrator who was nominated by the parties under the agreement’
and was appointed by the order of the Court had no jurisdiction to delegate
his authority to Mr. R.K. Gupta‘and, therefore, the Award passed by the
Arbitrator is per se without jurisdiction. However, aforesaid aspect of the

matter has not been appreciated by the trial Court. In support of aforesaid
submission, reliance has been placed on decision of the Calcutta High Court
in the case of Union of India (UOI) vs. Surendranath Kanungo and Anr.

2005(2) ARBLR 106 Cal, (2005) 1 CALLT 457 HC, as well as decision in
the case of Union of India and another Vs.M.P. Gupta, 2004(10) SCC
504 and in the case of Murari Lal Khandelval Vs. Rajasthan State Seeds

Corporation and others , AIR 2008 Raj. 108.

6. . Ihave considered the submissions made by learned senior counsel for
the appellants. Section 4 of the Act, 1996, deals waiver of right to object,
whlch reads as under '

“4. Waiver of right to object:- A party who knows that -

(a) any provisions of this Part from which the parties derogate,
or

(b) any requirement under the arbitration agreement,

has not been complied with and yet proceeds with the
arbitration without stating his objection to such non-compliance
without undue delay or, if a time limit is provided for stating
that objection, within that period of time, shall be deemed to
have waived his right to so ob_]ect ”

Thus, from perusal of Section 4 of the Act,itis cv1dent that any party
who was aware of any requirement under the arbitration agreement has not
been complied with and yet proceeds with the arbitration without stating his
objection shall waive the right to raise an objection in this regard.
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7. . In the instant case, admittedly, under clause 11 of the agreement,
the dispute between the parties has to be adjudicated by the Managing
Director of the appellant- Corporation. By an order dated 1.8.2005
passed by the trial Court in exercise of power under Section 1 1(6) of the
Act, the Managing Director of the appellant-Corporation was appointed
as an Arbitrator. Thus, under the order of the Court as well as in view of
the agreement executed between the parties, the Managing Director of
the appellant-Corporation was required to perform his duties as an
Arbitrator. His authority could be terminated only in contingencies
mentioned in Sections 14 and 15 of the Act. The Arbitrator could not
have abdicated his duty to act as an Arbitrator.

8. Neither the appellant nor the respondent had any authority to give
consent expressly or ‘impliedly to continue with the proceeding which was
initiated by an Arbitrator who had no authority in law, to do so in violation of
the express provision contained in the arbitration agreement as well as the
order passed by the trial Court which had attained finality, that too without
abrogating the arbitration agreement. Therefore, in the fact situation of the
case, the provisions of Section 4 of the Act have no application.

9. .Even otherwise, it is well settled in law that in case ofpatent lack of
jurisdiction, the jurisdiction cannot be assumed by the Arbitrator on the basis
of acquiescence of parties. See: Turapore & Co., Vs. State of M.P., (1994)
3 SCC 521. The Award passed by the Arbitrator has no sanctity in the eye of
law. T he trial Court, therefore, grossly erred in rejecting the objection preferred
by the appellants with regard to the Award of the Arbitrator to adjudicate the
dispute between the parties, merely because the parties have not raised any
objection in the proceeding before the Arbitrator.

10.  Inview of preceding analysis, the impugned order dated 1.8.2005 as
well as the Award dated 23.1.2006 passed by the Arbitrator are hereby
quashed. The Managing Director of the appellant-Corporation is directed to
adjudicate the dispute between the parties and to conclude the same
expeditiously, in accordance with law, preferably within a period of six months
from the date of production of copy of this order before him.

‘In the result, the appeal succeeds and is hereby allowed.

Appeal allowed.
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(Alongwith Cr.A. No. 1885/2003 & Cr.A.No. 18/2004)

A. Penal Code (45 of 1860), Sections 302 & 436 - Murder -
Evidence of Prosecution witnesses - Major contradiction, 0m1ss1on &
improvement - No eye-witness - Held - Such discrepancies cannot be
brushed aside lightly, accused entitled to benefit of doubt - Conviction

. and sentence set aside - Appeal of accused allowed. (Para 1)’
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B. Penal Code (45 of 1860), Sections 302 & 436 - Murder -
Voice ldenty"' jcation - No ocular evidence avallable Rehablllty of voice
identification of accused - Held - It is a very weak piece of evidence and
caunot be rehed upon w1th0ut independent corroboration.

(Paras 12 to 14)
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C.. EvidenceAct (I of 18 72), Section 32 - Dying declaration
- Recording by Medical Officer - Magistrate not available - Deceased
suffered 98% burn injuries - Physical and mental condltmn Held -
Dying declaration cannot be relied upon without independent
corroboration. ‘ : - (Paras 16 to 25)
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D, Evidence Act (1 of 1872), Section 21 - Extra judicial
confession - Confession by accused to a stranger - Held - It is a weak
piece of evidence and it cannot be relied without further correboration.

(Paras 27 to 30)
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JUDGMENT

The Judgment of the Court was delivered by :
C.V. SIRPURKAR, J. 3+ Criminal Appeals No. 1645/2003,1885/2003.& 18/
2004 arose from the same judgment dated 28.08.2003 passed by Shri
Mohammad Shameem, Additional Sessions Judge, Ashta, District-Sehore in
Sessions Trial No. 186/2002 (State Vs Gajraj Singh), whereby learned
Additional Sessions Judge has convicted the appellant Gajraj Singh under
Section 302 of I.P.C. on four counts-and on each count, has imposed a sentence
of rigorous imprisonment for life and a fine in the sum of Rs. 20,000/- in
default whereof, he was directed to undergo further rigorous imprisonment
for aterm of 2 years; and under Section 436 of LP.C. and imposed a sentence
of rigorous imprisonment for a period of 10 years and a fine in the sum of Rs.
10,000/, in default whereof he was directed to undergo further imprisonment
for a period of one year.

2. Criminal Appeals No. 1645/2003 & 1885/2003 have been preferred -

under section 374 (2) of the Code of Criminal Procedure, 1973, by accused
Ambaram (sic:Gajraj Singh) against the conviction and sentence; whereas
criminal appeal no. 18/2004 under section 377, has been preferred by the
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State for enhancement of sentence. Since, both these criminal appeals arose
from the same judgment, they are being decided by this common judgment.

3. In nutshell, the prosecution case may be stated thus: Deceased
Ambaram was Sarpanch of Village-Khachrod, P.S.- Siddikganj, District-
Sehore. He was on inimical terms with accused Gajraj Singh, who was a
neighbour, on account of the fact that some lands in possession of accused
Gajraj Singh, were allotted to other persons and accused Gajraj Singh held
deceased Ambaram responsible for the same. At around 2.00 am on
08.06.2002, Ambaram was sleeping in a room with his wife Soram Bai and
two minor children Rahul and Narendra. First inofrmant Shaitanbai, who is
mother of the deceased Ambaram, was in adjoining room. As she was unable
to sleep, she sat on her cot. At that time, she heard a sound of foot-falls in the

. Veranda. Suddenly, there was smell of 0il and a bright light in the room in

which Ambaram was sleeping. Shaitanbai got up and tried to open the door
of her room but it was bolted from outside, In the adjoining room, her son
Ambaram, daughter in law Sourambai and grandchildren Rahul and Narendra
were screaming “ Bachao Bachao™ ("save us, save us.), At that time, accused
Gayjraj Singh called out from the veranda: “ Jalo, tum logo ko koi nahi bacha
sakta hai.” (Burn, nobody can save you people.). Then, there was sound of
his running away from the place. By that time, people from neighourhood had
gathered and they opened the door of the Shaitanbai's rcom from outside.
Shantanibai came out and saw that the adjoining room was locked from outside,
Mansingh, Badri, Bheema and Narayan broke open the lock and brought
Ambaram, Sourambai, Narendra and Rahul out in burnt condition. There was
very strong smell of petrol emanating from the room, in which Ambaram and
his family were sleeping. Bedding clothes and documents were also burnt in.
the fire. By that time, someone had brought Jeep of Rajesh Jat. They took
deceased Ambaram, Souram Bai and their children to the hospital at Ashta.

4. Shaitan Bai lodged Dehati Nalishi of the incident at around 6.40 am in
her home. In the hospital at Ashta, deceased Ambaram made a dying
declaration to the doctor, to the effect that accused Gajraj Singh set his house
afire by using petrol. Though he did not see the accused Gajraj Singh doing it;
yet, he heard him say “Jal Jao”. Subsequently, deceased Ambaram and his
family members were taken to Hamidia Hospital, Bhopal where they
succumbed their injuries. During investigation, evidence was collected
regarding procurement of kerosene from Fair Price Shop by appellant Gajraj
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Singh. At his instance, key to the lock used for locking the door of the room of
Ambaram was recovered. Before his arrest and after the incident, accused
Gajraj Singh made a extra judicial confession to one Ramesh Chandra.
Subsequently, charge sheet was filed under sections 436 and 302 of I.P.C.

5. Learned trial Court framed the charge for aforesaid offences. against
the accused appellant. The appellant abjured guilt and claimed to be tried. In
his examination under Section 313 of Cr.P.C., he stated that he has been
falsely implicated in the case. He belonged to a prosperous family and studied
at Sehore; therefore, witnesses were envious of him. He further stated that he
had quarrel with Bherulal and-Hemraj, who were god brothers of deceased
Ambaram and also contended that both Gopilal and Madhosingh are cousins
of deceased Ambaram,; therefore, they did tell lies. -

‘6. . After trial, learned Additional Sessions Judge concluded that the
prosecution was able to prove the guilt of the appeIIant/accused beyond
reasonable doubt and convicted and sentericed him, as stated above. The
learned Additional Sessions Judge concluded that the prosecution was able to
prove that the death of deceased Ambaram, Souram Bai, Narendra and Rahul
was homicidal in nature; they succumbed to the burn injuries sustamed by
them when their room was set afire by accused Gajraj Singh. Learned trial
Court also concluded that the guilt of the accused was proved on the basis of
the facts that Shaitan Bai (PW-1) saw accused Gajraj Singh pouring kerosene/
petrol in the room in Which Ambaram was sleeping with his family and setting
iton fire. The learned trial Court also concluded that the prosecution was able
to prove that deceased Ambaram made a dying declaration to the effect that
he heard accused Gajraj Singh saying “Jal Jao” (burn). Learned trial Court
also recorded a finding that it was proved that key to the lock used for locking
the door of the room of Ambaram from outside, was recovered at the instance
of accused Gajraj Singh and it was further proved that accused made an
extra-judicial statement before prosecution w1tness Ramesh Chandra Parmar

confessing to the crime.

7. The conviction of accused Gajraj Singh under section 436 and 302 of

the Indian Penal Code was assailed mainly on the ground that as per prosecution .

case, Shaitan Bai (PW-1) was not an eye-witness to the incident. She had
- only identified the accused on the spot on the basis of his voice; whereas, in
the Court she turned into an eyewitness. As such, her statement cannot be

given any credence. It has also been contended that deceased Ambaram had
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suffered 98% burns in the incident;. as such, it was highly unlikely that he
would be in a position to make a reliable dying declaration. As per prosecution
story, he to is said to have identified accuséd Gajraj Singh on the basis of his
voice. As per defence, identification of voice alone is not a reliable piece of

" evidence. It has also been argued that alleged recovery of the key at the

instance of accused Gajraj Singh was not supported by Panch witnesses. In
any case, it was recovered from a place which was outside the house of
Gajraj Singh. It has also been contended that extra-judicial confession is a
very weak piece of evidence and it is highly unlikely that any person would
confess to having committed four murders to a rank stranger.

8. Now the Court shall deal with each argument one by one.

9. ' The main ground against the prosecution case taken by the accused/

appellant Gajraj Singh is that there are serious contradictions and omissions

in the Court statement of Shaitar Bai (PW-1) vis-a-vis her police statement,

It has also been argued that Shaitan Bai being mother of deceased Ambaram, -
had proceeded to Bhopal with injured persons and stayed there for next two

days. As such, she could not have lodged the Dehati Nalishi at Khachrod at

the time at which it was said to have been recorded. It has also been argued

that identification of the accused merely on the basis of his voice was highly

unsafe and therefore could not have been relied upon.

10.  Inthelight of aforesaid arguments, we shall first examine as to whether
.any ocular evidence is available in the case? In her Court statement Shaitan
Bai has stated that her sleep was disturbed because her goat was crying;
therefore, she was awake. She heard accused Gajraj Singh's voice. Gajraj
Singh bolted the door of her room and that of her son Ambaram from outside.
She saw accused Gajraj Singh scale the wall of Ambaram’s room. When
accused was scaling the wall she shouted loudly for about an hour. She saw
Gajraj Singh remove tiles from above the tin sheet forming the roof of
Ambaram’s room. She saw him pour oil in the room of Ambaram from a can.
She also saw Gajraj Singh setting the room on fire. Shaitan Bai also claimed
that by that time 15-20 people from the neighbourhood had gathered on the
spot. They also saw Gajraj Singh atop the room of Ambaram. They shouted
and asked Gajraj Singh as to what he was doing? Whereafter accused jumped
down and ran away from the spot. In paragraph No.17 of her cross-
examination Shaitan Bai (PW- 1) has also stated that she actually saw accused
lit a match stick and throwing it in the room. She has also stated that after
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climbing down from the roof of Ambaram’s room, he entered the room and
poured oil upon Ambaram, Souram Bai and their children Rahul and Narendra
while they were sleeping and set them afire with a match stick. After that he
ran away. She saw accused pouring oil ot four injured persons from a distance
of about 4-5 steps.

11.  Thus, we see that there are dramatic improvements and wild
exaggerations in the evidence of Shaitan Bai before the Court over her statement
as given to the police. When asked to explain these improvements and
omissions, she simply stated that she had told these facts to the police as well.
However, the fact that Shaitan Bai actually saw accused pouring oil in the
room of Ambaram and setting the room a fire, that isto say, she was really an
eyewitness to the entire incident are missing from Dehati Nalishi and her
statement under section 161 of the Cr.P.C. When she was asked that in her
statement to the police she merely stated that she had identified the accused
only from his voice. She stated that she did not identify accused from his voice
but she actually saw accused performing all those acts. The aforesaid
contradictions and omissions have converted Shaitan Bai from a witness of
. voice identification to an ocular witness. Such discrepancies cannot be brushed
aside lightly. Thus, there are material omissions amounting to contradictions
that go to the root of the matter. Therefore, we do not share the view of the
learned trial Court that aforesaid contradictions are not material. These
omissions and contradictions shake the credibility of the statement of Shaitan
Bai (PW-1). In these circumstances, Shaitan Bai can not be treated as an
eyewitness because it was never the prosecution story that she saw the accused
on the spot. Since she denied before the Court that she had identified the
accused on the spot by his voice, she cannot even be treated as a witness of
identification of accused by his voice.

12, If we assume for the sake of argument thai she had identified accused
by his voice, even as per the prosecution case, there was no conversation -
between this witness and the accused. The accused is said to have uttered
only one sentence during the entire incident and that was “Burn, nobody can
save you.” With regard to voice identification, Supreme Court in the case of
Inspector of Police, T.N. vs. Palanisamy @ Selvan, (AIR 2009 SC 1012)
has observed that where the witnesses were not closely acquainted with the
-accused and claimed to have identified the accused from short replies given
by him, evidence of identification by voice is not reliable. Supreme Court has
also observed in the case of Nilesh Dinkar Paradkar vs. State of
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Maharashtra, [(2011) 4 SCC 143 at page 153] that evidence of voice
identification is at best suspect, if not wholly unreliable. Accurate voice
identification is much more difficult than visual identification. Though, this
observation was made by Supreme Court with reference to identification of
voice on the basis of recorded conversation; yet, the principles apply with
slightly less force to the identification of live voice as well.

13. Inthecaseat hand, witness Shaitan Bai was locked inside her room,
had no opportunity to actually see the accused. There is no evidence to the
effect that there was something like a window or a ventilator through which
she could set or hear the accused. There was no conversation between the
accused and the witness. Accused is said to have shouted only one sentence.
So. at best, Shaitan Bai might have heard the perpetrator shouting a solitary
sentence, wherefrom she deduced that it was accused Gajraj Singh who
perpetrated the crime, rest of her statements consist clearly of her imagination.
The identification by voice, if there was any, is in fact a very weak piece of
evidence, which in the opinion of this Court, cannot be relied upon in the
circumstances of the case, without some independent corroboration.

14.  Now we shall examine whether any independent corroboration is
forthcoming? Shaitan Bai (PW-1) had stated in her cross-examination that at
least 15-20 persons had gathered on the spot and they saw the accused atop
of the roof of Ambaram’s room. Prosecution has examined eight witnesses
namely PW-5 Jagannath, PW-9 Bhim Singh, PW-10 Badrilal, PW-11
Narayan, PW-12 Man Singh, PW-14 Hemraj Singh, PW-28 Gopilal and PW-
29 Madho Singh who had heard the cries emanating from the house of
deceased and had gathered on the spot. Badrilal (PW-10) and Man Singh
(PW- 12) admitted that night was very dark. None of them claimed that they
actually saw or even heard the voice of accused on the spot. It is clear from
their statements that perpetrator of the crime had escaped from the scene.
before their arrival. In these circumstances, it is obvious that none of the
witnesses including first informant Shaitan Bai was an eyewitness in the real
sense. Nobody actually saw accused pouring petrol/kerosene in the room of
deceased and set it on fire. Thus, no independent corroboration of the voice |
1dent1ﬁcat10n by Shaitanbai is available.

15. In this connection, there is one more circumstance that goes against
the prosecution. Dehati Nalishi (Ex.P/1) is said to have been recorded at
6:40 a.m. on 8.6.2002, that is about 4 hours 40 minutesafter the incident, at
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the residence of PW-1 Shaitan Bai; however, Shaitan Bai has admitted in her
cross-examination that she had accompanied her injured family members in
the tractor from Kachrod to Ashta and from Ashta to Bhopal. It was most
natural for to have done so. Dying declaration of Ambaram (Ex. P-24) was
recorded at Ashta at 4.55 a.m. Thus it is clear that the party must have left
Khachrod before 4.00 a.m. Shaitanbai further stated that she had lodged the
report of the incident after returning frdm Bhopal in police station Siddikganj
District Ashta. As per murg intimation (Ex.P/45), Ambaram expired at around
7:20 a.m. and his wife Souram Bai expired on 1:45 p.m. on the on 8.6.2002
in Hamidiya hospital, Bhopal. It is highly improbable that Shaitanbai would
leave bedside of her son and the daughter-in-law while they were still struggling
for life and would rush back to to Kachrod to lodge Dehati Nalishi. The Couirt
can also take note of the fact that the entry regarding time of lodging of Dehati
Nalishi in Ex.P/1 “8-6-02 ke 06=40 baje” is in different ink; though, in the
handwriting of the same person. These circumstances bring Dehati Nalishi,
wherein the accused was said to have been named for the first time, under the
realm of suspicion, as being ante-timed. and throws further doubt on the
prosecution case. ' '

16. The second piece of evidence which is adduced by the prosecution
against the accused is the dying declaration made by deceased Ambaram. In
this regard, Dr. G.D. Soni, Medical Officer of Civil Hospital, Ashta (PW-24)
has stated that he had examined deceased Ambaram at around 4:55 a.m. on
8.6.2002, Keeping in view the health status of Ambaram, he had advised
recording of a dying declaration. However, since the Magistrate was not
available and the condition of deceased Ambaram was very serious, he
proceeded to record the dying declaration (Ex.P/24) himself. He had recorded
the statement in question-answer form. Ambaram had told him that Gajraj
Singh had burnt him. When he asked Ambaram whether he actually saw Gajraj
Singh doing it, Ambaram answered by saying 'no’ but added that he said “Jal
Jao”. He also stated that Gajraj Singh poured petrol on his house and set it
afire. In the dying declaration Ambaram also disclosed that Gajraj did it on
account of old enmity relating to the post of Sarpanch. PW-24 Dr.G.D.Soni
had also stated that since Ambaram was unable to sign the dying declaration
or affix his thumb impression thereto, no signatures or thumb impression could
be taken. The witness further stated that he recorded the dying declaration as
per the statement made by Ambaram. Thereafter, he had informed police station
Ashta by an intimation (Ex.P/25) regarding recording of dying declaration. -
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17.  The aforesaid dying declaration has been assailed by appellant Gajraj
Singh on several grounds. The first exception taken to the dying declaration is
that Ambaram had suffered 98% of burns. Therefore, it was impossible for
him to have made a dying declaration.

18. A perusal of dying declaration (Ex.P/24) reveals that there is no
certificate of the examining doctor appended thereto stating that at the time of
making the dying declaration, the deceased was in a fit state of mind and
body; however, Dr. GD.Soni (PW-24) has stated in paragraph No.10 of his
deposition that deceased Ambaram was understanding the questions being
put to'him and was answering those questions. Dr. G.D. Soni has further stated
that at that point of time Ambaram was capable of making a statement.

19.  Aconstitution bench of the Supreme Court in the case of Laxman -
vs. State of Maharashtra, {(2002) 6 SCC 710] affirming the full bench
judgment of the Supreme Court in the case of Koli Chunnilal Savji vs.
State of Gujarat, (1999) 9 SCC 562 held that if the person recording the
dying declaration is satisfied that the declarant was in fit mental condition to
make the dying declaration then such dying declaration would not be invalid
solely on the ground that doctor had not certified as to the condition of the
declarant to make the dying declaration.

20.  Dr. GD.Soni is an independent witness. He had no motivation to tell
a lie or concoct evidence. In these circumstances, there is no reason to
disbelieve the fact that deceased Ambaram made a dying declaration as
recorded in the document (Ex.P/24).

21.  However, the question remains whether the information disclosed in
the dying declaration can be believed and it can form basis of conviction of
accused? :

22. Apex Court in the case of Ravi Kumar vs. State of Tamilnadu,
(2006(1) ANJ SC 305), Paniben vs. State of Gujarat [(1992) 2 SCC 474],
Uka Ram vs. State of Rajasthan, [(2001) 5 SCC 254] and many other
cases has held that the Court has always to be on guard to ensure that the
dying declaration was not a product of imagination. The Court has also to
ensure that the declarant had opportunity to observe and identify the assailant.
Normally; therefore, in order to satisfy itself that the deceased was in a fit
mental condition to make the dying declaration, the Court has to look for
medical opinion.
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23.  When we examine the prosecution evidence on the point in the li ght of
aforesaid principles, we find that prosecution witnesses Bherulal (PW-4),
~ Jagannath (PW-5), Hemraj (PW-14), Gopilal (PW- 28) and Madho Singh
(PW-29) are said to have been present when the dying declaration was made.
There are some discrepancies as to the exact spot in the premises of the
hospital at Ashta at which the dying declaration was made; however, even if
we ignore these discrepancies, we find that Shaitan Bai has admitted in her
cross-examination that Ambaram, Souram Bai, Rahul and Narendra had died
even before reaching Ashta. It is true that they did not die before reaching
Ashta but the fact remains that they had become so serious before reaching
Ashta that Shaitan Bai believed that they had actually died. Bherulal had stated
that all the four persons were badly burnt, however, they were in their senses
till Ashta. This fact has been corroborated by Jagannath (PW-5) and Badrilal
(PW-10). Narayan (PW-11) had stated that they made Ambaram and kids
drink some water, which brought them to senses and they started writhirg in
pain. The witness has further stated that Ambaram was shouting a lot and was
getting up and running away. Rajesh (PW-13) had stated that Ambaram was
unable to speak. At that time he was merely shouting because of the burning
sensation. Whatever he was shouting was not intelligible. Hemraj (PW-14)
had stated that Ambaram was very restless.

24..  Inview of the aforesaid prosecution evidence, it is obvious that
Ambaram was in a very poor physical and mental condition. Even if he was
able to understand questions and make rational answers, his mental equilibrium
must have been disturbed.

25. At the time of incident, deceased Ambaram was sleeping peacefully
with his wife and children. He had no idea as to what was in store for him.
Suddenly at 2:00 p.m., a mixture of petro] and kerosene was poured into his
room and the room was set on fire. The door of the room was locked from
outside so he had no escape route. As a result he was burnt to the extent of
98%. In these circumstances, it was very difficult for him to identify accused
on the basis merely of his voice. As per Ambaram, he did not see Gajraj Singh
but only heard him saying “Jal Jao”. The aforesaid stated principles of voice
identification also apply to the voice identification said to have been made by
Ambaram. In fact the evidence of voice identification is further weakened in
‘the case of Ambaram because he was not available to the defence for cross-
examination. Moreover, he claims to have identified accused Gajraj Singh

a4
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only on the basis of aforesaid two words uttered by him. In the aforesaid
circumstances, even if we assure that he was not consciously telling a lie, it is
clear that he was in no position to observe and identify the accused properly.
The possibility that he was imagining the role of accused in the incident on the
basis of previous enmity, cannot be ruled out. Thus, in the facts and
circumstances of the case, it is probable that the dying declaration was a
product of deceased’s imagination. Thus, in the absence of independent
corroboration, this piece of evidence against the accused can also notbe .
relied upon. ' ' ' ]

26.  Now we come to the extrajudicial confession alleged to have been -
made by accused to PW-17 Ramesh Chandra Parmar. He has stated in his
deposition that he was acquainted with deceased Ambaram. On the day next
to the incident, he was returning to his village Buranakhedi from Siddikganj.
When he reached river Parvati, accused Gajraj Singh motioned him to stop.
The accused came near him. At that time, accused had shaved his head clean
and was in a frightened state of mind. The accused told him that he wanted to
meet Gopilal, Sarpanch of village Govindpura. He asked the accused, where
does he live? The accused replied that he is resident of Kachrod and his name
is Gajraj; whereupon, the witness asked the accused that in Kachrod Sarpanch

" Ambaram was burnt the previous night, the accused replied that he was author

of the incident. The accused further asked what happened? Whether they
were saved or not ? To which the witness replied that he had heard that all of
them had died. When the witness asked accused as to why he did it, the
accused replied that he had not thought that all would die. Thereafter, the
accused said that he wanted to meet Gopilal, whereon the witness told him
that Gopilal had gone to Nanukheda. :

27. Nowthe qucstion arises whether any reliance can be placed upon the’
extrajudicial confession alleged to have been made by accused to PW-17
Ramesh Chandra ? Ramesh Chandra has admitted in his cross-examination
that accused had met him at about 12:00 p.m. on the date of the incident. He
has further admitted that before the incident he was not acquainted with
accused Gajraj Singh. On his visit to Siddikganj he had learnt that accused
Gajraj Singh had killed Ambaram by burning him and that he was absconding.
He had also leamt as to how Gajraj Singh looked; yet, after meeting the
accused in person, he did not take the accused to police station, nor did he
inform the police immediately. The witness stated that two hours after the
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incident the head constable of Ashta police who is a Sikh, had met him with
another policeman. He disclosed the fact of extrajudicial confession to those
two policemen. Before that he had made a telephone call to the police station
but the station house officer was not available only a constable was available;
therefore, he did not deliberately disclose aforesaid fact to the constable.

28 . The Supreme Court in the case of Sahadevan and anr vs.State of
Tamilnadu — AIR 2012 SC 2435 has laid down following principles for
considering whether an extrajudicial confession is admissible in evidence and
capable of forming basis of conviction:

(i) The extra-judicial confession is a weak evidence by itself. It has to be
examined by the Court with greater care and caution. ‘

(i) It should be made voluntarily and should be truthfil.

(iii) It should inspire confidence.

P

(iv) Anextra-judicial confession attains greater credibility and evidentiary-
value if it is supported by a chain of cogent circumstances and is further
.corroborated by other prosecution evidence.

(v) For an extra-judicial confession to be the basis of conviction, it should not
suffer from any material discrepancies and inherent improbabilities.

(vi) Such statement essentially has to be proved like any other fact and in
accordance with law,

29.  Thus,itis clear thdtextrajudicial confession js inherently a weak piece
of evidence. In the case at hand, Ramesh Chandra (PW-17) has.admitted
that he was not previously acquainted with the accused. The extrajudicial
confession is usually made either to a close confident to relieve the mental
burden and seek advise or to an influential person or a person in authority to
solicit help. It is highly improbable that a person who is alleged to have
murdered four persons of a family, including two children by setting their house
.on fire, would confess to having committed such a crime to.a rank stranger
who had met him by the road side. In any case the accused had nothing to
gain from making confession to this witness. The credibility of this witness is
further weakened by the fact that he did-not immediately inform the police
either about the factum of extrajudicial confession or regarding whereabouts
of the accused, though, he'very well knew that accused was on the run after
having committed such a heinous crime. He disclosed the same to police only
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two hours later, when policemen came to him. Had the police not come to
him, he would probably have taken longer still, to disclose the fact to police.

30. ’ In this regard reference may be made to the case of Inspector of
Police, T.N. vs. Palanisamy @ Selvan (supra) wherein the former President
of village Panchayat, to whom the extrajudicial confession was made a week
after the incident, had informed about the confession to the police after many
hours; therefore, the confession was not held to be reliable. In somewhat
similar circumstances in this case also the extrajudicial confession said to have
been made by accused to Ramesh Chandra (PW-17) cannot be said to be
reliable. .

31. - The last circumstance relied upon by the prosecution against the
accused is that the lock used to confine Ambaram and his family to his room
at the time of incident and which was broken open by the witnesses to secure
release o6f the deceased and his family members from his room, was recovered
pursuant to information given by accused to police in custody under section
27 of the Evidence Act.

32.  Inthisregard, prosecution witnesses Bhim Singh (PW-9), Badrilal
(PW-10) and Narayan (PW-11) had stated that when they reached the spot,
the room in which Ambaram was sleeping with his family was locked from
outside. They broke open the lock and released Ambaram and his family
members. Investigating Officer Sub Inspector M.S.Jat (PW-32) has stated
that he had seized a broken lock which was lying outside Ambaram’s room at
around 4:30 p.m. on 8.6.2002 and had prepared a seizure memo (Ex.P/5).
Investigating Officer M.S.Jat has further stated that he had arrested the accused
on 11.6.2002 and had prepared the arrest memo on 13.6.2002. Accused
Gajraj Singh had disclosed in the presence of witnesses and in custody of
police that the key to the lock which was put on the door of room of Sarpanch
was hidden by him in a pit hole in the alley way behind his house. On the
basis of information disclosed by the accused he had prepared 2 memo under
section 27 of the Evidence Act (Ex.P/7). Thereafter, he had seized a key at

the instance of accused and had prepared seizure memo (Ex.P/8). Ambaram

(PW-6) who is said to be a panch witness to the memorandum under section
27 of the Evidence Act and seizure memo of the lock has completely turned
hostile and stated that he was called to the police station and asked to sign
the documents Ex.P/7 and P/8. In his presence, the accused gave no information
to the police nor any seizure was made. Bherulal (PW-4) has also turned
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hostile and stated that in his presence, accused Gajraj Singh had given no
.information to the police regarding any article. He has also specifically denied
that any key was recovered from behind the house of Gajraj Singh. As such,
the recovery of any key at thie instance of accused Gajraj Singh becomes
doubtful. Moreover, investigating Officer M.S.Jat (PW-32) has categorically
admitted in his cross-examination that he did not ensure during investigation
that key recovered at the instance of accused was connected with the lock
seized from outside Ambaram’s room. In these circumstances, not much weight
can be attached to alleged seizure ofa key at the instance of accused Gajraj
Singh.
33.  The prosecution have examined witness to demonstrate that prior to
the occurrence, accused had purchased kerosene and petrol; however, these
being articles of daily use, no significance can be attached to purchase of
kerosene and petrol in a moderate quantities and it can not be presumed that
kerosene and petrol were purchased in order to facilitate perpetration of the
crime,
34. The prosecution also examined witnesses Nazir (PW-19) and Tulsiram
(PW-23) who have stated that they were landless labourers and the land earlier
in possession of accused Gajraj Singh, was allotted to them; however, they
have categorically stated in their cross-examination that they had no dispute
or quarre] with regard to the allotment of land with the accused. Moreover, a
Sarpanch is not competent to allot land. In any case, mere enmity or motive,
in the absence of cogent evidence that accused has committed the crime carries
no meaning,

35..  Onthe basis of aforesaid discussion, this Court is of the view that
prosecution has failed to prove beyond reasonable doubt that it was accused-
appellant Gajraj Singh who had set the room of deceased Ambaram on fire
after pouring oil therein, The trial Court failed to properly appreciate and
analyze the evidence available on record and glossed over many facts and
- circumstances which dented the prosecution story and raised several doubts
with regard to guilt of the accused. The benefit of those doubts must go to the
accused. It is true that this is a case of heinous murder of 4 persons including
2 minor children by burning; however, in the absence of cogent evidence, the
Court cannot allow itself to be swayed by gravity of the offence and refrain
from critically analyzing the evidence,

36.  Assuch, Gajraj Singh is entitled to benefit of doubt and the conviction
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and sentence of accused-appellant for the offence under sections 436 and
302 (on four counts) of the I.P.C. cannot be sustained.

37.  Consequently, Criminal Appeals No. 1645/2003 & 1885/2003 are
allowed and conviction and sentence of appellant/accused Gajraj Singh under
séctions 436 and 302 (on four counts) of the I.P.C. and the sentence imposed
upon him is set aside.

38.  In the result, Criminal Appeal No.18/2004 for enhancement of
sentence filed by the State fails and is hereby dismissed. '

39.  Theappellant Gajraj Singh be set at liberty forthwith, if not required
in connection with any other case.

E _ Ordgr accordii?gl}{.‘
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A - APPELLATE CRIMINAL
Before Mr. Justice N.K. Gupta .

Cr.A. No. 970/1997 (Jabalpur) decided on 30 January, 201 5

GOPE SINGH @ GOPE & anr. : . ...Appellants
Vs, -. .. : :
STATEOFM.P. . . -+ - ...:Respondent

(Alongwith Cr.A. No. 1095/1997)

A.  Evidence Act (1 of 1872), Section 9 - Test Identification
Parade - Person conducting test identification parade not examined -
In memo it is mentioned that 54 persons were mixed, however, no
description is given in memo about those 54 persons - An explanation
was required from the person who conducted T.LP. that whether stature
of persons mixed in the line of identification was similar to the appellants
or not - Age group of accused persons was different and therefore, it
was to be shown that persons who were mixed with appellants had
similarity in their faces and appearance - Appellants were arrested on
23-6-1989 and T.LI.P. was held on 5-8-1989 - No reason shown by T.L
as to why the T.I.P. was not arranged within the reasonable time - T.LLP.
inspires no confidence. . - _ (Paras 8 & 12)

F WY IR (1872 BT 1) 9T 9 — YEHIT % — g
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B. Penal Code (45 of 1860), Section 395 - Dacoity - Incident
took place in the early part of night - In F.LR., the first informant had
expressed suspicion upon her brother-in-law and her son - If the victinis
had identified the assailants then would have known that culprits were
not her brother in law and her son - Suspicion expressed in F.LR.
indicates that none of-the witness could identify the assailants.
(Paras 9 to 11)-

A TTS WIEar (1860 #T 45), €T 395 — SPHdl — HEM AA &
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C. Ewdence Act (1 of 1872}, Section 9 - Identification of
arttcle - No other ornament was mixed at the time of Test Identification
of seized ornaments - Person conducting Identification not examined -
Independent witnesses of seizure not supported prosecution case -
Selzure and ldentlﬁcatlon of ornaments not proved. (Paras 15 & 16)
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Cases referred :

1995 (I MPWN Note 208, AIR 1981 SC 1392, AIR 2010 SC
762.

Surendra Smgh with Sankalp Kochar for the-appellants in Cr.A.
No. 970/1997. :
. Surendra Singh w1thA K Dubey, for the appellant inCr.A.No. 1095/
1997, -
GS. Thakur, P.L. for the respondent/ State

"JUDGMENT

'NK. GUl'TA, J. :- Boththe cr1mi1lal appeals a!rlse f:rdm a cotnlnon
judgment of a common trial, therefore mstant cnmmal appeals are decided by
the present judgment. - .-. - Vo .

2. .The appellants have preterred the aforesald appeals being aggneved
with the - judgment dated 30.4.1997 passed by the third Additional Sessions
Judge, Sagar camp at Rehli in ST No.149/1991 whereby each of the appellant
has been convicted of offence under Section 395 of IPC and sentenced to
five years' RI with fine of Rs.2000/-, in default of payment of fine, additional
unpnsonment for one year.

3. The prosecution's case, in short, is that the complamant Lilawati (PW-2)
was resident of Village Kheri (Police Station Garhakota District Sagar). She
was residing in het house along with her daughter Kiran (PW-11); her nephew
Bhagwat Singh (PW-3) and Laxmirani (PW-6), wife of Bhagwat Singh. Triveni
Bai (PW-1), sister of witness Bhagwat Singh was also residing in Lilawati's
house as a guest at the time of incident. In the night of 7/8.4.1989 at about
4:00 AM some culprits entered into the house of Lilawati. Four of them
surrounded the victim Triveni.Bai (PW-1) and robbed of her silver payal and
silver kamarbandh. They also took her ornaments from her box kept in the
room. Witnesses Lilawati; Bhagwat Singh etc. had tried to save Triveni Bai,
but their rooms were also closed from outside, and therefore they could not
help. On the other hand they left the house from backside to save themselves -
and thereafter the culprits robbéd the ornaments of Laxmirani as well as Lilawati
kept in the boxes in their respective rooms. Lilawati (PW-2)had lodged a
written report (FIR) Ex.P-1 at Police Station Garhakota on 8.4.1989. The
case was registered on 23.6.1989. Accused Hari Singh, Kalyan Singh, Gope
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Singh, Pancham and Rajendra Singh were arrested and on getting their memo
under Section 27 of the Evidence Act, some of the silver ornaments were
recovered from them. The test identification parade was also arranged on
5.8.1989 in which witnesses had identified the appellants and other accused
pérsons. Thereafter other accused persons were arrested from time to time
and recovery was made from them, Their test identification parade was also
arranged. After due investigation a charge sheet was filed before the concerned
Magistrate and the case was committed to the Court of Sessions, and ultimately
it was transferred to the third Additional Sessions Judge, Sagar.

4, The appellants abjured their guilt. They did not take any specific plea,
.but they have stated that they were falsely nnphcated inthe matter. However
no defence evidence was adduced.

5. The learned Additional Sessions Judge, Sagar after considering the
prosecution evidence acquitted the accused Hari Singh, Dhaniram, Kishun,
Karan, Laxmi Narayan, Pancham, Narayan Singh, Mardan Singh and Roop
Singh, but convicted the appellants of offence under Section 395 of IPC and
sentenced as mentioned above.

6. Thave heard the learned counsel for the parties at length.

7. The learned senior counsel for the appellants has pointed out that therc
was no possibility for the witnesses to identify the culprits and the identification
parade memo Ex.P-2 was not duly proved, because the witness who conducted
the test identification parade was not examined. In this connection a reliance has
been placed upon the judgment passed by the Single Bench of this Court in the
case of "Suresh Vs. State of MP", [1995(1) MPWN Note 208]. It is also
submitted that the description of dacoits was not given by the witnesses asno
identification mark was informed, no stature of accused is given whether they
were fat or thin or of fair colour or dark in colour. On the contrary some of the
witnesses have accepted that the culprits had closed their mouths by clothes, and
therefore the identification of such accused persons is highly doubtful. Reliance
has been placed on the judgment of Hon'ble the Apex Court in the case " Wakil
Singh Vs. State of Bihar", (AIR 1981 SC 1392). It is also submitted that the test
identification parade was arranged after a gap of 2 12 months, and therefore the
same looses its evidentiary value. In this respect, reliance has been placed on the
judgment of Hon'ble the Apex Court in the case of " Musheer Khan @ Badshah
Khan Vs. State of MP" (AIR 2010 SC 762). It is also submitted that the ornaments

-’
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shown to be.recovered from the appellants are of common nature and no
identification mark was shown by the witnesses, therefote identification-of
ornaments is of no importance. Hence; the Additional Sessmns Judge has
committed an error in convicting the appellants.

8. . After considering the submissions made by the learned senior counsel
for the appellants, if the evidence of the case is examined, then it'would be
apparent that in the FIR Ex.P-1 a suspicion is created by witness Lilawati
(PW-2) that one of the culprits was similar to her brother-in-law Raju and
one culprit was similar to her son-Guddu. Hence the case is dependent ipon
the test identification parade arranged by-the Naib Tahsildar concerned against
the appellants and identification of the appellants done by the witnesses. The.
case is also dependent upon the recovery of ornaments and theiridentification.:
First of all if the identification memo Ex.P-2 is examined, then it would be
apparent that the concerned Naib Tahsildar-cum-Executive Magistrate was
not examined before the trial Court. In the light of the judgment of the Single
Bench of this Couirt in the case of Suresh (supra), such conduction of
identification parade comes in the cloud of doubt. It is possible that the
Executive Magistrate who was transferred to a distant place could not be
called for his examination, and therefore the memo relating to identification
patade cannot be discarded only by the reason that the person who conducted
the test identification parade was not examined. However, if the memo Ex.P-
2 is considered, then in that memo it is mentioned that Lilawati 1dent1ﬁed the
appellant Rajendra Slngh and Kalyan Singh. Kiran could not 1dent1fy any of
the appellants. Triveni Bai had identified Kalyan Singh, Gope Singh and
Rajendra Smgh whereas, Bhagwat Singh could not 1dent1fy any of the
appellants. In the memo it is also rnentloned that 54 persons were mixed for

* the identification of these appellants along with other six accused persons.

However, no description is given in the memo Ex.P-2 about those 54 persons,

who were mixed with the appellants. Under such! circumstances, an explanation
was required from the person, who conducted the test identification parade
that whether stature of the persons mixed in the line of the identification was
similar to the appellants or not. Age group of the accused persons was different.
Some of the accused were in age group of 25-30 years and some of them
were in age group of 35-40 years, and therefore it was to be shown that the
persons who were mixed with the appellants during the identification had
similarity in their faces and appearance. However, such questions.could not
be asked to the Executive Magistrate-cum-Naib Tahsildar, because he was
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not examined. Hence in the light of order passed by the Single Bench of this
Courtin the case of Suresh (supra), the identification memo Ex.P-2 inspires
no confidence and by such identification the appellants could not be held guilty
of the alleged offence.

9. - Also it would be apparent that the appellants are the persons, who
surrounded Triveni Bai and removed her silver payal and kamarbandh. In
this context Triveni Bai (PW-1) has accepted that there was no arrangement
of light in the room and the incident took place at 4 00 AM in the night. She
claimed that she saw the faces of the appellants in the light of torch held by
Rajendra Singh. If the robbery was done in the light of torch, then it wasnot
possible for the culprits to flash light on the faces of the culprits. Triveni Bai
has accepted that light of the torch was flashed on her face and leg from
where her payal was removed. It is also stated by Triveni Bai that the torch
was kept by the appellant Rajendra Singh. Under such circumstances, a person
who carried a torch could not flash light on his own face unnecessarily, and
therefore identification of Rajendra Singh was not possible by Triveni Bai or
other witnesses. : -

10. - Bhagwat Singh (PW-3) and Laxmi Rani (PW-6) have claimed that
they saw the culprits from a gap in the wooden strip of the gate between their
room and room of Triveni Bai, but in such a gap in the absence of appropnate
hght it was not possible for them to see the culprits. It should be noted that
except Triveni Bai, no other witness could identify the appellant Gope Slngh
Similarly, when torch was held by Rajendra Singh, there could no p0331b111ty
of light on the face of Rajendra Singh so that he could be identified. Similarly,
Lilawati has stated that she and her daughter saw the culprits from a distance
of 15 ft. Lilawati has accepted that thereafter she left the house and left ‘her
daughter Kiran to the house of one Arjun. Under such circumstances, when
Lilawati was interested to save her daughter Kiran, it was not possible for her
to refnain standing in Dehlan in front of Triveni's room for a longer period to
1dent1fy the culprits.

11. - Also witnesses Kiran (PW-11) and Laxmi (PW—6) have accepted that
all the culprits had closed their faces by clothes. Under such circumstances, it
was impossible for the witnesses to identify the actual culprit-in the test
identification parade. In this connection the FIR Ex.P-1 is an importarit piece

. of evidence with the fact that the complainant Lilawati had shown her suspicion

upon her brother-in-law Raju and her son Guddu, who were residing with her

N
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divorced husband. Ifany of the Witnesses would have identified the culprits in
the light of the torch, then they would have known that the culprits were ot
Raju and Guddu, and therefore there was no possibility for the complainant
to show a suspicion on her brother-in-law Raju and Guddu. The suspicion
shown in the FIR Ex.P- 1 indicates that none of the w1tnesses ‘could 1dent1fy
and see the faces of the culprrts and therefore identification of the appellants
in the test identification parade appears tobe doubtful. .

12.  rAlso these appellants were arfested on 23.6.1989 ‘and’ the test
identification parade was arranged on 5.8.1989, There is no réason shown
by the Investigation Officer Ashok Bhardwaj (PW-7) as to ‘why the test

. identification parade was not arranged within the reasonable period. Hence in

the light of the judgment of Hon'ble the Apéx Court in the case of Musheer
Khan (supra), the evidentiary value of the test identification parade goes away.

I13.  Also the witnesses did not give any evidence relating to identification
mark or stature of the accused persons as to whether they were fat or thin or
were fair or dark in complexion. In the dark night, only by the light of torch
held by one culprit, such stature could not be observed by the witnesses. The
witnesses have claimed that when the culprits were going from their house
and the witnesses had hidden near a well, then they saw the culprits. However,
such claim was not made in their case diary statements, and therefore such
claim is nothing, but an after thought. Hence when the witnesses could not
observe th_'e stature of the culprits, then there was no basis for them to identify
the culprits.

14. Onthe basis of the aforesaid discussion, it would be apparent that the
witnesses Lilawati, Bhagwat Singh, Kiran and Laxmi Rani had no opportunity
to see the appellants and the appéllants were with Triveni Bai in her room
when other witnesses left the spot. Witness Trivehi Bai could not identify the
culprits because they had covered their faces by clothes and also one of the
culprits-had a torch and there was no other source of light available in the
room at the time of incident which took place in the night. Hence it was not
possible'for Triveni Bai to see the faces of the culprits because it was not
necessary for the culprits to flash the torch on their own faces. Under such
circumstances, when the person who conducted the test identification parade
is not exammed the description of | persons; who were mixed in the test
1dent1ﬁcat10n parade was not given in the. document Ex. P-2 and the test
identification parade was arranged after 2% months, the memo relating to test
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identification parade Ex.P-2 is doubtful and it is not proved beyond doubt
that the appellants were duly identified by the witnesses either in the test
identification parade or in the dock. .

157 Itis alleged' that the robbed property was recovered from the
appellants The robbed property was also recovered from the various accused
persons from time to time. According to the documents Ex.P-4 to Ex P-12,
the various ornaments were recovered from the appellants Kalyan Singh and
Gope Singh on 23.6.1989, whereas various ornaments were recovered from
appellant Rajendra Singh on 2.7.1989. witnesses Prem Singh (PW-4) and

" Shyam Sundar (PW-5) relating to memo under Section 27 of the Evidence
Act and consequential recovery from Kalyan Singh and Gope Singh have
turned hostile. If the independent witnesses are turned hostile, then cettainly
the testimony of the Investigation Officer is to be considered with caution.
The Investigation Officer had an interest in his case, and therefore he could
show recovéry of various ornaments from the appellants. In relation to seizire
memo Ex.P-8 and Ex.P-11 in respect to Kalyan Singh and Gope Singh, the
testimony of the Investigation Officer Ashok Bhardwaj comes in the cloud of
doubt, because both the independent witnesses Prem Singh and Shyam Sundar
have accepted that they were sitting in the hotel in front of the police station
by way of their daily routine and they were taken as witnésses in so many
cases. The statements of these witnesses indicate that those were pocket
witnesses of the police. Sub Inspector Ashok Bhardwaj did not take any
independent witness, hence he was not fair in recovery. Consequently, his
testimony also comes in the cloud of doubt, and therefore it was not proved
beyond doubt that any ornament was recovered from either Gope Singh or
Kalyan Singh. Similarly, Murari (PW-9) and Veer Singh (PW-10) witnesses
of document Ex.P-26 a seizure memo of recovery of ornaments from the
appellant Rajendra Singh have turned hostile. The seizure was done by the
Sub Inspector Ashok Bhardwaj, whose interestness is considered while
considering the genuineness of the seizure memo Ex.P-8 and P-11. Hence the
testimony of Ashok Bhardwaj cannot be believed when the independent
witnesses have turned hostile, and therefore it was not proved beyond doubt
that any ornament was recovered from the appellant Rajendra Singh.

16. So far as the identification of ornaments is concerned, by the document
Ex.P-17 one payal was identified by witnesses Lilawati, Kiran, Laxmi Rani,
Bhagwat Singh that payal was of Laxmi Rani. However, it is riot shown by the

&
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police as to whether the silver payal which was allegedly identified by the
witnesses was recovered from whom. It appears that the payal which-was
shown to the witnesses by Tahsildar concerned, was recovered from accused
Hari Singh, who is acquitted by the trial Court, and therefore the identification
memo Ex.P-17 is not relevant to the present appellants. The document Ex.P-
18 is also proved by various witnesses that they identified their ornaments
before the Tahsildar. In the document Ex.P-18, 16 silver ornaments were
identified by various witnesses, If the document Ex.P-18 is perused, then it

would be apparent that the Tahsildar did not mention in the memo that similar

ornaments were mixed with the silver ornaments which were identified. The -

- ornaments were stolen from the boxes of Lilawati, Triveni Bai and Laxmi

Rani, and therefore Lilawati, Laxmi Rani and Triveni Bai would have identified . '
these ornaments with specification that out of Item No.1 to 16 which was of

" Triveni Bai, which was of Lilawati or whi ch was of Laxmi Rani. The i items

shown in the document Ex.P-18 are the ornaments of such nature which were
the ordinary silver ornaments being used by the women vill agers in common,
and therefore when no other ornaments were mixed in the ornaments kept for
identification, it was casy for the witnesses to.claim and identify the various
ornaments. Since the person who conducted the identification proceeding of
ornaments was not examined before the trial Court to show as to why he did
no mix other ornaments, the evidentiary value of the identification proceeding
as depicted in the Ex.P-18 goes away. Also hostile witness Shyam Sundar
(PW-5) has stated that when he signed the. document-Ex.P-4 to P-15:
witnesses Triveni Bai and Lilawati were present at the police station: No
challenge was given by the prosecution to that statement given by Shaym
Sundar (PW-5). Hence it is also established that the witnesses have already
seen all the ornaments at the time of seizure and identification of otnaments
becomes doubtful and it is not proved beyond doubt by the prosecution that
the alleged ornaments-were recovered from the appellants or those were of
Triveni Ba1 Lllawatl or Laxml Ram

17. When there was. no‘ named FIR against the appellants, their
identification proceeding was also doubtful. The presumption under Section
114-A of the Evidence Act can be drawn if any robbed property is recovered
from the culpnts But unfortunately the prosecution could not prove beyond
doubt that any ornament was recovered from any of the appellants or those
ornaments were of the victims. Hence there is no basis to draw any
presumption under Section 114-A of the Evidence Act against the appellants.
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Therefore, there was no reason to convict the appellants of offence under
Section 395 of IPC or any inferior offence for similar nature.

18. It is also important to note that in the FIR Ex.P-1 a report of theft
was lodged with the allegation that four persons were entered in the house
and robbed the ornaments. It is strange that the police has implicated as many
as 12 accused persons in the case, but the trial Court acquitted nine of the
accused persons in the case. The witnesses have claimed that they saw 12
persons in all, when they were going back and passing through a road near to
a well where witnesses could see them, but if the witnesses would have seen
12 persons, then such fact would have been mentioned in the FIR. Ex.P-1, -
thus it concludes that the robbery was caused by only four persons. An accused
can be convicted of offence under Section 395 of IPC, when it is a case of
dacoity done by five or more persons. In the present case, it could not be
. proved beyond doubt that five or more persons were involved in the crime,
therefore the appellants could not be convicted of the offence under Section
395 of IPC. They could be convicted of offence under Section 392 of IPC if
their guilt was found to be proved by the trial Court.

19. On the basis of the aforesaid discussion, there was no named FIR,
against the appellants. It was not proved beyond doubt that they were identified
by the witnesses in the test identification parade. On the contrary, it appears
that the witnesses were not in position to view the faces of the culprits at the
time of incident. It is not proved beyond doubt that any robbed property was
found recovered from the appellants, and therefore the appeliants could not
be held guilty of offence under Section 395 of IPC or any inferior offence of
similar nature. Under these circumstances, both the criminal appeals filed by
the appellants are hereby allowed. Their conviction as well as sentence imposed
by the trial Court of the offence under Section 395 of IPC are hereby set
aside. They are acquitted from all the charges appended against them.

20. At present appellants are on bail, and therefore their presence is no
more required, therefore it is directed that their bail bonds shall stand
discharged.

21. A copy ofthis judgment be sent to the concerned trial Court with its
record for information.

Appeal allowed.
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LL.R. [2015] M.P., 1531
APPELLATE CRIMINAL
Before Mr. Justice N.K. Gupta
Cr:A. No. 2412/1997 (Jabalpur) decided on 12 February, 2015

SURESH KUMAR SONI & ors. ...Appellants
Vs, ) -
. STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 459 - Causing grievous
hurt whilst committing lurking house trespass - Assault of causing
grievous hurt or attempt to cause death should be done in the course
of commission of offence of lurking house trespass or house breaking
- If assault has been caused after entering in the house, then provision
of Section 459 would not be applicable - As injured were assaulted
after entering in the house, no offence under Section 459 of I.P.C. is
made out, . (Para?7)

@ JUS WIRGT (1860 @7 45) I 459 — HZo~ YE—3faaiv
TG Fed wHT "Iv SYEy Hifte &} @y — =i Susfy wika ava ®Y
gHal 41 o HIfa B BT A, g9 [E—afEmr 4 s deT @1
JORT BIRG $X B 0T fFA T4 T Fiee — afw wer gee 7
Y S B YA SIRA AT WA | 99 ORT 459 &7 SUAY @] Y
g1 — f% ared W war e A MR FA @ e, e T, avy.
H. B GRT 458 @ Aavfd IJurer & qoar|

B. Penal Code (45 of 1860), Sections 459, 323, 324, 326 &
325 and Criminal Procedure Code, 1973 (2 of 1974), Section 222 -
Lesser Offence - Offence under Sections 323, 324 cannot be considered
as an inferior offence of same nature relating to charge under Section
439 of I.P.C. - Charges under Section 323, 324 of I.P.C. should have
been separately framed. (Para 8)

& VS WIOTT (1860 FY 45) EINIY 459, 323, 324, 326 T 325
Y9 795 FfFHIT 9iaGar, 1973 (1974 BT 2), GIRT 222 — SO AU — €T
323, 324 ® A AL H ALY H. DY ORI 459 B Fodd ARIT B
HeE § WY Wy @ e suwg 3wy § 9 W o 9edr - q1S.
. B GIRT 323 9 324 $ add AR &) yos wy /@ faxfag fear s
ey |
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C. Penal Code (45 of 1860), Section 457 - Lurking House
Trespass - Incident alleged to have taken place at 2 a.m. - First Informant
lodged the report at 2:20 a.m. which could not have been lodged under
the facts and circumstances of case -.In F.L.R. it was mentioned that
incident has been witnessed by various persons but no independent
witness of the locality was examined - Injured witness could not identify
the culprits - Prosecution witnesses could not attribute any motive for
breaking open the doors of house - There is enemity between the first
informant and appellants - In absence of any motive with appellants to
do house breaking and as the evidence of witnesses is-not reliable
beyond. doubt that they could see or they saw the appellants and in
absence of any source of light in the street, none of the appellants.can
be convicted under Section 457 of L.P.C. - Appeal allowed.

’ (Paras 10 to 18)
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Cases referred : _ . .

- AIR'1927 Allahabad 536, (2006) 8 SCC 566.

Satish Chaturvedi, for the appellants.
Ajay Tamrakar, P.L. for the réspondent/State.

JUDGMENT

- N.K.Gurta, J.:- The appellants have preferred the present appeal
being aggricved with the judgment dated 24.10.1997 passed by the Second
Additional Sessions Judge, Satna in 8.T.No.53/1 988, whereby appellants

LL)
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No.1, 4 and 6 have been convicted of offence punishable under Section 457

of IPC and sentenced to 2 years rigorous imprisonment with fine of Rs.500/-, -
whereas the appellants No.2, 3 and 5 have been convicted of offence under

Section 459 of IPC and sentenced to 3 years rigorous imprisonment with fine

of Rs.500/-. One month simple imprisonment was imposed on each of the

appellants, in default of payment of fine.

2. The prosecution's case, in short, is that, on 12.4.1986, at about 2.10
a.m., Madhav Prasad (P.W.4) went to the Police Station Ucchehra and lodged
an FIR, Ex.D/3 in Rojnamacha that some culprits were breaking the doors of
his shop and therefore, SHO Shri R.S. Tripathi and his companions immediately
left for the spot. However, Madhav Prasad (P.W.4), who went to the spot -
had found that doors of his shop were broken and his nephew Sudama and
his mother Makhaniya (P.W.3) had sustained injuries. It is also found that
some boxes kept in the shop were found thrown out of the shop. SHO, Police
Station Ucchera registered a case and investigated the matter. On the basis of
evidence given by eye witnesses, a charge-sheet was filed before the IMFC,
Nagod, who committed the case to the Court of Sessions and ultimately, it
was transferred to the Second Additional Sessions Judge, Satna.

3. The appellants abjured their guilt. They took a plea that there wasa
dispute of house between the parties and therefore, they were falsely implicated
in the matter due to enmity. However, no defence evidence was adduced.

4, Second Additional Sessions Judge, after considering the prosecution
evidence, convicted the appellants No.2,3 and S i.e. Bhagwandas, Shivdas
and Lalai @ Lalan Singh of offence under Section 459 of IPC and sentenced
as mentioned above, whereas remaining appellants were acquitted from the
charge of offence under Section 459 of IPC but, convicted for offence under
Section 457 of IPC and sentenced as mentioned above.

5. I have heard the learned counsel for the parties at length.

6. After considering the peculiar factual position of this case, where the
trial Court did not distinguish between offence under Sections 459 and 457
of IPC and convicted the appellants of such different offences on the basis
that the appellants against whom it was found that they assaulted the victims,
were convicted of offence under Section 459 of IPC and the appeliants who
did not assault anyone have been convicted of offence under Section 457 of
IPC. Looking fo the peculiar circumstances of the case, first of all, itis to be
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decided that what is the scope of discussion relating to offences in the present
case. ,

7 Offence under Section 459 of IPC]is a peculiar offence, in which act
of assault should be done during the act of house breaking or lurking house
trespass. Provision of Section 459 of IPC is reproduced as under:-

459. Grievous hurt caused whilst commitfing lurking house
trespass or house-breaking. —Whoever, whilst committing
lurking house-trespass or house-breaking, causes grievous
hurt to any person or attempis to cause death or grievous
hurt to any person, shall be punished with imprisonment
for life, or imprisonment of either description for a term
which may extend to ten years, and shall also be liable to
fine. '

In this provision, expression “Whilst” prefixed to the words comumitting
lurking house trespass or house breaking has given rise to a cleavage of judicial
opinion and in case of “Syed Ahmed Vs. Emperor”, [AIR 1927 Allahabad

'536], it was held by Allahabad High Court that if assault has been caused
after entering in the house then, provision of Section 459 of IPC shall not be
attracted. Such assault of causing grievous hurt or attempt to cause death
should be done in the course of commission of offence of lurking house trespass
or house breaking. In the present case, out of the injured witnésses, Sudama
Prasad had expired during the pendency of the trial and he could not be
examined before the trial Court, whereas second injured Makhaniya Bai
(P.W.3) has stated in her evidence that the culprits entered in the house by
breaking the door pans and thereafter, they threw Sudama her grand child out
of the house and assaulted the victim Makhaniya. Hence, it is very much clear
by the statement of sole injured witness that the culprits did not assault anyone
while committing offence of house breaking. Hence, offence under Section
459 of IPC was not made out against any of the appellants from very beginning.

8. The trial Court did not frame charge of offence under Sections 324 or
323 of IPC relating to victims Sudama Prasad or Makhaniya. It is also to be
decided whether the appellants can be convicted for such offences under the
head of charge of offence under Section 459 of IPC or not. In this context,
provision of Section 222 of the Cr.P.C. is very much clear. Also, in case of
“Tarkeshwar Vs. State” [(2006) 8 SCC 566] , it is held by the Apex Court

I



LL.R.[2015]M.P. Suresh Kumar Soni Vs. State of M.P. 1535

that where the accused is charged with a major offence and said charge is not
proved, the accused may be convicted of the minor offence of the same nature,
though initially he was not charged with it. In the light of aforesaid judgment,
if facts of the present case are examined then, it would be apparent that the
culprits could be convicted of offence under Section 459 of IPC, if they
assaulted the victims or tried to cause grievous injury to them whilst house
breaking. They could be convicted for any of the offences under Sections
326, 325, 324 or 323 of IPC as the case may be in the head of charge under
Section 459 of IPC, if house breaking was not complete. They could be
convicted of offence under Section 457 of IPC or lesser offence of the same
nature, if the ingredients of assault whilst house breaking were not proved
but, if the culprits had assaulted the victims after completion of house breaking
then, such subsequent assault does not fall within the purview of offence under
Section 459 of IPC and therefore, for voluntarily causing hurt or causing hurt -
by penetrating object, charges of offence under Sections 324 or 323 of IPC
should have been framed separately because such overt-act of causing
voluntarily hurt was not done during the act of house breaking or lurking house
trespass. Hence, in the present case, offence under Sections 324 or 323 of
IPC cannot be considered as an inferior offence of the same nature relating to
charge under Section 459 of IPC. The trial Court has simply framed the charge
under Section 459 of IPC against all the appellants but, no separate charge
under Section 324 or 323 of IPC was framed by the trial Court. The State
has not preferred any counter appeal for addition of such charges or conviction
of the appellants for such charges and therefore, in the scope of present
discusston, overt-acts of the appellants causing hurt to Makhaniya and Sudama
Prasad shall not be discussed. Such an act shall be discussed only for
corroboration of guilt of house breaking. - '

9. As discussed above, it is apparent that the appellants did not assault
anyone whilst alleged house breaking and therefore, prima facie no offence
under Section 459 of IPC is constituted against any of the appellants. Also,
no discussion is required relating to offence under Sections 324 or 323 of
IPC and therefore, discussion is limited upto offence of house breaking or
lurking house trespass in the night. In the present case, Ramsakha (P.W.2),
Makhaniya (P.W.3), Madhav Prasad (P.W.4) and Laxmi Prasad (P.W.5) were
examined as eye witnesses. Munni (P.W.6) and Premwati (P.W.7) were also
examined as eye witnesses but, no opportunity of cross-examination of these
two witnesses was available to the appellants and therefore, the trial Court
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has discarded their evidence. Ramsakha, Madhav Prasad, Makhaniya and
Laxmi Prasad have stated that the appellants have broken the door of the
shop of Madhav Prasad and entered in the shop. It is stated that Laxmi Prasad
(P.W.5) was an independent witness. However, Laxmi Prasad has accepted
in para 4 that he had also lodged some cases against some of the appellants
and therefore, he had an interest against the appellants. Also, he has accepted
in para 7 of his statement that when he reached to the spot, he saw the culprits
running away from the spot. When he saw them for the first time, they were
15 feet away from him. He could not say about the articles kept by the
appellants in their hands while running away from the spot. It is also pertinent
to note that the incident took place on 13.4.1986, whereas Laxmi Prasad
came forward to give his statement to the police after 5 days of the incident. It
is also important that such a grave house breaking was done by the culprits in
‘an urban area of the township but, no independent witness was examined in
support of the interested witnesses.

10.  Inthe present case, there are 2-3 defects in the evidence of the eye
witnesses and such defects create a doubt about their testimony. First defect
1s that the witnesses could not prove that there was any arrangement of light to
see the culprits or the incident on whole, Madhay Prasad claimed that he saw
the culprits when they were breaking the doors of the shop and therefore, he
immediately, rushed to the Police Station in the same locality and informed
about the commission of crime to the police and thereafter, an FIR, Ex.P/4
was lodged. If FIR, Ex.P/4 is examined then, it is a document which was
prepared ante time. According to the prosecution's story, Madhav Prasad
went to the Police Station at 2.10 a.m. and informed that some culprits were
breaking the doors of his shop. Intimation, Ex.D/3 was recorded by the police
in Rojnamachasana. However, Madhav Prasad in his cross-examination has
refused that he had lodged such an FIR. Entry in Rejnamcha Ex.D/3 is a
document of prosecution itself and by mere denial, its existence cannot be
discarded. In document Ex.D/3, Madhav Prasad did not mention the name of
anyone at the first instance. If there was availability of street light in the street
then, as claimed by Madhav Prasad that he could see the culprits from terrace
where he and his family members were sleeping then, certainly, he could give
the names of the culprits in his first report, Ex.D/3. Looking to his conduct
and text of Rojnamcha, Ex.D/3, it would be apparent that Madhav Prasad
could not identify any of the culprits, before he reached to the Police station
for the first time. -
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11: -:TheFIR, Ex.P/4 is shown to be lodged at 2.20 a.m. and interpolation
is visible,in the time of FIR mentioned in the document. If the text.of the
document, Ex.P/4 is perused then, it is mentioned that the incident took place
at 2 a'm. and FIR, Ex.D/3 was lodged at 2.20 a.m. According to the dociment,
Ex.D/3, Madhav Prasad went to the Police Station at 2.10 a.m:'Thereafter,
immediately he left for his house and police party has also followed him. The
entire incident took place; in which Makhaniya and Sudama Prasad sustained
injuries. In the-text of document, Ex.P/4, it is mentioned that Madhav Prasad
had brought the injured Makhaniya and Sudama to the Police Station Ucchera’
at the time of lodging the FIR, Ex.P/4. Hence, when Madhav Prasad had
lodged a report, Ex.D/3 at 2.10 am. thereafter he went to the spot and
accordmg to him, the incident was going on. Thereafter, ‘when the ¢ulprits left
the spot, he took the mjurcd persons to the police station by Ricksaw and -
thereafter FIR, Ex.P/4. was lodged. Hence, that FIR could not be lodged by
Madhav Prasad within 10 mmutes ofhis previous] FIR Ex.D/3 and therefore

FIR, Ex.P/4 is nothing but, a document prepared a ante time and therefore it

loses its cv1dentrary value as an FIR, L

12- InFIR, Ex.P/4, 1t was mentioned that ‘various citizens of the locahty
had arrived at the spot at the.time of incident. However, Madhav Prasad had:
denied that. He had mentioned thé portion “D” to “D” in the FIR, Ex.P/4
about-arrival of various other persons. However, not a single such person
was examined in support of interested witnesses. According to Madhav Prasad
and Ramsakha, they were sleeping on the terrace alongwith their family
members and the injured witnesses Makhanlya and Sudama were sleepmg n
the shop Out of these two injured witnesses, Sudama Prasad could not be
examinéd because he,had expired durmg the trial, whereas Makharuya has
accepted that'she was suffering from cataract and she could not see anythmg

_ by one of her eye and she could see partiaily by another eye. She has clarmcd
that there was light in the shop but, she did not state that whetherli ghts i in the
shop ‘were o while she was 'sleeping. Even in the Court see could not 1dent1fy
the culpnts in the broad day light because the culprits were standing in the
accused dock, which was 7-8 feet away from the witness box and she has
claimed that she had seen the culprits from a drstant place Hence itis thhly
doubtﬁﬂ that w1tuess Makhamya wasina p051tron to identify the culpnts in
the absence of any light specm]ly when she was suffering from cataract in her
eyes

) L
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13..: 8o far as evidence of Madhav Prasad is concerned, looking to the
contradictions between his previous statement i.e. first FIR, Ex.D/3 and second
FIR Ex.P/4 and also with statement under Section 161 of the Cr.P.C,, that
when Madhav Prasad immediately left for the Police Station and according to
the document, Ex.D/3, he could not see the culprits before leaving his house
then, it was not possible for him to come back and fight with the culprits and
therefore, it appéars that he went back to his house, when incident was already
over and he has givenhis statement on the basis of his presumptions. Hence,
testimony of Madhav Prasad cannot be accepted beyond doubt. '

14.  The witness Ramsakha has stated that he was sleeping on terrace and
he had heard the sound of bomb, blast and firing. However, no fire arm could
be recovered by the police from any of the appellants. There is no document
to show that police found remains of any bomb on the road. It appears that
Ramsakha has exaggerated about the incident to implicate the appellantsin a
particular manner. When he was asked as to how he could see the incident
from the terrace, he claimed that he went to the staircase and he saw the
culprits. However, Ramsakha did not sustain any injury and therefore, he did
not try to save the victim during the incident. It is not proved that any of the
light was illuminated in the shop at the time of incident then, if the witness
Ramsakha came to the stair case then, still he:could not see the actual culprits
and therefore; the statement of the witness Ramsakha also depends upon his
OWn presumptions. :

15. " The miost unnatural portion of the allegation is that there was enmity
between Madhav Prasad Soni and appellant Bhagwandas relating to dispute
of possession of a particular house. Itis not alleged against the appellants that
in the same incident, they tried to occupy the house, which was under dispute.
Itis alleged against the appellants that they had broken the doors of the house,
in wh.i'éh there was a shop of Madhav Prasad Soni and therefore, purpose of
house breaking was not to take possession of the disputed house. Second
question arises as to whether the purpose of house breaking was robbery?
The answer could be “Negative”. The appellants were the citizens, who were
known to the victims and were residing in the same locality and therefore, it
was not possible for the appellants to commit robbery in the house of victims,
otherwise, immediately, a named FIR would have been lodged against them
and they could be held for the offence of robbery and various ornaments kept
in the shop could be recovered from the appellants. If text of FIR, Ex.P/4 is
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examined then, there is no allégation that any robbery was committed by the
appellants. Some of the witnesses have stated that the appellants had thrown
some boxes kept in the shop on the road but, such fact has not been mentioned
in the FIR, Ex.P/4 and the statements of the witnesses relating to that fact is’
nothing but, an after thought Hencg, looking to the'text of FIR, Ex.P/4, it is
not established that house breaking was done for the purpose of robbery or

burglary

16.. If the appellants had an enmlty w1th the complalnant and hrs
companions then, they coul_d not do the house breaking in the night unless
they had a particular object behind it. As discussed above, it is proved that
the appellants did not want to commit any robbery. They did not want to
encroach upon any portion of the property, where they committed the crime
of house breaking, therefore, only purpose could be to teach a lesson to
Madhav Prasad and Ramsakha. If that was the purpose of the appellants
then; after breaking the house of the complainant, they had'no reason to assault
Makhanlya or Sudama Prasad Makhaniya Was an old- pé'rSon "Whereas
the culpritstried to comie on terrace to assault Ramsakha or- #Nadhav Prasad.
If the appellants would hiave entered in the house.in the mid fiight to teach a
lesson to Madhav Prasad:and Ramsakha then certarnly they should have
tried to assault these two persons dasiler 0 g :

SR AR SR TT PR

17, If evrdence of Ramsakha (P w. 2) is, perused then 1n para 4 of his
statement, he has stated that place of 1nc1dent was hrs shop of silver and
golden jewelery and the culprrts took the boxes from the shop containing
some srlver and golden ornaments alongwrth the instruments used in making
of such ornaments and threw that outsrde the shop ‘Again in the cross-
exammatron he has. accepted that in his case}d1ary statement, Ex. D/ 1,he has
stated that his ornaments were taken by the culprrts and. hence, the purpose
of house breakrng was robbery However, the 1nvest1gat10n officer, was not
exammed and no document is proved before the trial Court to show that any
ornament was serzed from any of the appellants or any. box was seized out of
the shop Hence, it appears that Ramsakha has tried to estabhsh a case of
robbery or burglary but, in FIR, no such case was alleged., After considering
the evtdenca of Madhav Prasad Ramsakha and- Makhanrya it appears that
there was no object with the appellants to do alleged house breaking. There
is no allegation of robbery or burglary. It is not proved beyond doubt that
there was any arrangement of light, so that the witnesses could see the culprits,
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Ramsakha and Madhav Prasad were not in a position to see culprits, where
Makhaniya was not able to see properly because she was suffering from
cataract. She had lost the sight of one eye completely and lost partial sight of
another eye. As discussed above, the appellants have no object to do the
house breaking in the night and if they have done so, they would have tried to
reach upto Ramsakha and Madhav Prasad to teach a lesson to them. Hence,
it appears that some culprits have tried to cause burglary in the shop of
Ramsakha and Madhav Prasad and after breaking the doors of shop and
assaulting the victims Makhaniya and Sudama, a crowd of citizens was gathered
and also police had arrived at the spot on the report lodged by Madhav Prasad
and therefore, they could not take anything from the shop and ran away.
Thereafter, Madhav Prasad and Sudama have thought to take advantageof
the incident to implicate the appellants falsely. '

18. On the basis of the aforesaid discussion, there was no object with the
appellants to do house breaking. Evidence given by Ramsakha, Madhav
Prasad and Makhaniya is not reliable beyond doubt that they could see or
they saw the appellants that they committed house breaking. It is not proved
beyond doubt that there was any source of light in the street. In the spot map,
Ex.P/2, no arragement of light has been shown by the investigation officer on
the street. Since Makhaniya and Sudama were sleeping in the shop, there was
no possibility that source of light was illuminated in the shop during sleepand
thereafter, there was no possibility that Makhaniya or Sudama had switched
on the source of light. It is highly doubtful that the appellants were the persons,
who entered in the shop of the complainant Madhav Prasad or Ramsakha. As
discussed above, the culprits did not assault anyone during entry into the shop
and thérefore, prima facie no offence under Section 459 of IPC was made
out against any of thé culprits. Under such circumstances, none of the appellants
can be convicted of offence under Section 459 or 457 of IPC or any inferior
offence of the similar nature. They are entitled to get the benefit of doubt.
Consequently, appeal filed by the appellants is hereby allowed. Conviction
and sentence for offence under Section 459 of IPC imposed against the
appellants No.2, 3 and 5 as well as conviction and sentence of offence under
Sectioni 457 of IPC imposed against the appellants No.1, 4 and 6 are hereby
set aside. The appellants are acquitted from all the charges. The appellants
would be entitled to get the fine amount back, if they have deposited the same
before the trial Court. =~ ' ' -

i
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19. . The appellants are on bail. Their presence is fio more required before
this Court and therefore their bail bonds shall stand discharged.

20.  Copyofthe _]udgment be sent to the trial Court alongwrth its record
for mfonnatron

Appeéi'l al.lo_weld.

LL.R. [2015] M.P., 1541
APPELLATE CRIMINAL
Before My. Justice Rajendra Menon - ok
Cr.A. No. 752/19%96 (J abalpur) dec1ded on 26 February, 2015 -

SURENDRAKUMAR ~ - - Appellant
Vs. . L . .
STATE OF M.P. o S Respondent

A. Evidence Act (1 of 1872), Sectwn 3 - Wlmesses - In
criminal cases, witnesses can be placed in three categories i.e., firstly
wholly reliable, secondly wholly unreliable and thirdly who neither
wholly reliable nor wholly unreliable - For a witness of third category,
his statement cannot be accepted until and unless there is corroboratlve
evidence to support the statément. (Para 25)

@ e IS (1872 &7 1) g 3 — wrhrer — «iivss
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B. Penal Code (45 of 1860), Section 304(II} - Cu!pable
Homicide not amounting to murder - Eight persons were tried and
seven were acquittéd holding that the evidence of prosecution witnesses
ismot reliable in respect of acquitted persons - Evidence of P.W. 3 was

. - freated as partly credit worthy for convieting the appellant and partly
. uncredit worthy for acquitting the other accused persons - Knife was

alleged to have been seized from the possession of appellant -but
presence of blood was not established - Out of five eye wﬂ:nesses, the
Trial Court disbelieved four eye witnesses and partly relled upon the
evidence of P.W. 3 - In absence of any corroborative evidence to support
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the statement of P.W. 3, he cannot be believed - Appellant acquittéd -
Appeal allowed. (Paras 27 to 31)
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Cases referred :

AIR 1957 SC 614, AIR 2009 SC 1110, AIR 1975 SC 1962, AIR
1976 SC 2263, AIR 1994 SC 1251, AIR 1954 SC 15.

Surendra Singh with 4. K. Dubey, for the appellant.
D.K. Bohrey, P.L. for the respondent/State.

JUDGMENT

RAJENDRA MENON, J. :- In this appeal under section 374(2) of the
Code of Criminal Procedure, the appellant calls in question his conviction for
offence under section 304(1I) of the Indian Penal Code and sentence of rigorous
imprisonment for 7 years in Sessions Trial No. 86/1995 recorded by the 1st
Additional District Judge, Khurai, District Sagar vide his judgment dated
18.4.1996.

2. Appellant alongwith seven other co-accused persons were prosecuted
for offence under sections 147, 148, 302/149 and 307/149 of the Indian
Penal Code. All the eight accused, including the appellant, have been acquitted
of all the offences including the offence under section 302, “but the appellant
alone is convicted for an offence under section 304(11) of the IPC for having
caused a solitary knife injury on the person of deceased — one Dhlrendra
Parihar, therefore this appeal.

3. Tt is the case of the prosecution that on 6.11.1994, at about 10.00

-
-
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PM — Bhupendra Singh (injured person) met Dhirendra Parihar (since
deceased) and was proceeding to his house to pay regards to his elder brother. -
While they were so going and when they reached Jhanda Chowk, Khurai and
were near to the shop of one Mulayam Chand — one of the acquitted co-
accused, the shop of Mulayam Chand was partly closed by shutter. It is said
that the appellant and other seven co-accused persons, who were already
waiting there, namely Dharmendra Khaddar, Surendra Khaddar, Sandeep
Khaddar, Manoj Singhai, Sandeep, Mahesh @ Rajjan Rokhadia and Alok
were armed with weapons like lathi and knife. It is said that on seeing Bhupendra
Singh — PW/3 with Dhirendra Parihar, all of them came out and assaulted |
them. It i$ said that co-accused persons Alok and Mulayam Chand incited all
the persons to commit the assault. Mahesh, Sandeep and Manoj are said to
have assaulted both Bhupendra Singh and Dhirendra Parihar with knives;
Mulayam Chand and Manish assaulted both of them with lathi and it is stated

* that present appellant caused a solitary knife injury on the person of Dhirendra

Parihar. It is stated that they were rushed to the Hospital where Dhirendra
Parihar succumbed to the injury, Bhupendra Singh was treated and thereafter
he was discharged. First Information Report — Ex.P/6 was lodged by
Bhupendra Singh while he was in the Hospital. His case diary statement was
also recorded:by the police authiorities in the Hospital vide Ex:D/1. That apart,
it is said that a dying declaration of this person was also recorded as Ex.D/2
by the Naib Tehsildar. In support of the case, various witnesses were examined.
In all there are five eye-witnesses to the incidént. They are PW/3 Bhupendra
Singh — injured eve-witness; PW/4 Ikram; PW/5 Karan Singh; PW/6 Nitiraj
Singh; and, PW/10 Rajendra Singh. Knife with which the appellant is said to
have caused the injury on the person of deceased Dhirendra Parihar was also
seized and it was sent for forensic examination.

4, Based on the evidence and material that came on record, the learned
Court found that statement of PW/4 lkram, PW/5 Karan Singh; PW/6 Nitiraj
Singh and PW/10 Rajendra Singh—the four eye-witnesses, is not credit worthy,
they are trying to falsely implicate the accused persons, particularly the seven

-acquitted persons and did not put much credence on their statement. Infact

the statement of all these four witnesses have been rejected by the learned

.court below for various reasons as are indicated in the judgment. However,

the statement of PW/3 Bhupendra Singh was accepted by the court in part.
For the purpose of considering the offence committed by the seven other co-
accused persons, the trial court has found that the statement of Bhupendra
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for the purpose of these accused persons cannot be accepted. However, for
the purpose of convicting the present appellant for offence under section
304(I1) IPC, the court below believed the statement of Bhupcendra Singh —
PW/3 and based on his solitary statement the appellant herein has been
convicted for the offence and sentenced to undergo rigorous imprisonment
for 7 years.

5. Shri Surendra Singh, learned Senior Advocate for the appellant, took
me through the judgment and reasoning given by the trial court with regard to
analysis of the statement of the four eye-witnesses namely - PW/3 Bhupendra
Singh - injured eye-witness; PW/4 Ikram; PW/5 Karan Singh; PW/6 Nitiraj
Singh; and, PW/10 Rajendra Singh. Learned Senior Advocate referred to the
findings recorded by the trial court in paragraph 26, 41, 49 and 59, with
regard to the veracity and genuineness of the statement made by these witnesses
and says that the trial court has rejected the statement of all these witnesses
for the reasons indicated therein. The trial court having done so, thereafter
placed heavy reliance on the statement of PW/3 Bhupendra Singh only for the
purpose of holding the appellant to have committed the offence. As far as the
statement of PW/3 Bhupendra Singh with regard to the commission of offence
by the other co-accused persons are concerned, learned Senior Advocate

invites my attention to the analysis of the statement of these witnesses made

by the trial court from paragraph 9 onwards, to say that the statement of
Bhupendra Singh with regard to the other seven accused is rejected by the
trial court on the ground that it is not reliable and he seems to have been
falsely implicated the seven co-accused persons. It was emphasized by learned
Senior Advocate that if the statement of PW/3 Bhupendra is disbelieved by
the trial court for the purpose of acquitting co-accused persons, then there is
no reason as to why statement of such witness should be relied upon for
convicting the present appellant. Learned Senior Advocate further submits
that if statement of all a witness is not at all credit worthy with respect to some
accused, then for accused it cannot be credit worthy; it cannot be treated
credit worthy for one accused and not credit worthy for other accused. In the
matter of statement of PW/3 Bhupendra Singh, learned Senior Advocate took
me through the statement given by him in the form of FIR — Ex.P/6 and points
out that it is nowhere stated in the FIR that it is appellant Surendra Kumar
who had caused the knife injury on the person of Dhirendra Parihar. Thereafter,
" learned Senior Advocate took me through the statement of this witness again
recorded as the case diary statement — Ex.D/1 to say that the solitary knife

B
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injury caused on the person of Dhirendra Parihar is caused by the appellant.
That apart, learned Senior Advocate invites my attention to the so-called dying
declaration of PW/3 Bhupendra Singh recorded as Ex.D/2 and points out
that in this he speaks about a third person as having caused injury on the
person of Dhirendra Parihar. : '

6. Accordingly, Shri Surendra Singh— learned Senior Advocate, argues
that there are serious discrepancy in the statement of PW/3 Bhupendra Singh
recorded in the Court and the version given by him in the FIR — Ex.P/6, the -
case diary statement — Ex.D/1; and, the socalled dying declaration— Ex.D/2.
It is stated that taking note of these discrepancy in the statement and the
manner in which the learned court below has rejected the statement of PW/3
" for the purpose of acquitting the other accused persons, similar benefit should
have been granted to the appellant and the statement of Bhupendra Singh -
PW/3 should be discarded for all purposes and if the said statement goes,
then there is no evidence against the appellant to show that he had caused the
injury on the person of Dhirendra Parihar.

7. Shri Surendra Singh, learned Senior Advocate, thereafter took me
through the material available on record to say that even though a knife has
been recovered from the person of the present appeliant; and the knife has
been sent for forensic examination, but neither the report of the forensic
laboratory has been exhibited or proved in evidence nor is there anything
available on record to show that the knife was stained with human blood.
Learned Senior Advocate refers to the seizure memo —Ex.P/27 to say that in
this document there is nothing to say that the knife is stained with blood marks,
of human. Learned Senior Advocate also refers to the finding recorded by the
trial court in this regard in paragraph 104, to argue that the trial court found
that the knife was seized and thereafter referred to the Forensic Science
Laboratory, Sagar, but in the report submitted in evidence, nothing has been
proved by the prosecution to say that the knife was stained with human blood,
Taking note of all these circumstances, learned Senior Advocate argues that
conviction of the appellant is not sustainable.

8. Learned Senior Advocate further invites my attention to the principle
of law laid down by the Supreme Court in the case of Vadivelu Thevar Vs.
The State of Madras, AIR 1957 SC 614; followed in the case of Vithal
Pundalik Zendge Vs. State of Maharashtra, AIR 2009 SC 1110, to say
that witnesses in a criminal case are of three category. A witness who is wholly
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reliable; a witness who is wholly unreliable; and, a witness neither wholly
reliable nor wholly unreliable. Learned Senior Advocate points out that for a
witness of the third category, it is held that statement of such a witness cannot
be accepted until and unless there is corroborative evidence to support the
statement of such a witness, which falls in the third category. According to
Shri Surendra Singh — learned Senior Advocate, if the statement of PW/3
Bhupendra Singh is analysed in the backdrop of this requirement of law then
for accepting the statement of this witness, falling in the third category, in the
absence of there being any corroborative evidence to support the case as put
forth by him, it is argued that the statement of Bhupendra Singh cannot be
accepted.

9 . Further reliance is placed with regard to the same principle as laid
down by the Supreme Court in the case of Balaka Singh and others Vs.
State of Punjab, AIR 1975 SC 1962, and in the case of Lakshmi Singh V.

State of Bihar, AIR 1976 SC 2263. Accordingly, in the backdrop of the
aforesaid submissions, learned Senior Advocate submits that the case of the
prosecution has not been proved with regard to appellant Surendra Kumar,

therefore, it is a fit case where the appeal should be allowed and he should be
acqultted of the offence.

10.  Smt. D.K. Bohrey, learned Panel Lawyer appearing for the State,

refited the aforesaid and placed reliance on the statement of PW/3 Bhupendra
Singh with regard to the incident as narrated by him in the Court-and also
invited my attention to the statement.of PW/6 Nitiraj Singh and PW/10
Rajendra Singh to say that there is corroborative evidence in the form of
statement given by these two witnesses to say that the knife injury found on
the person of Dhirendra Parihar was caused by the present appellant Surendra
Kumar. Accordingly, Smt. Bohrey argues that from the material available on

record, the allegation against the present appellant Surendra Kumar is proved. -

She further invites my attention to the statement of PW/1 Dr. B.B.S. Chouhan,
who had submitted the post-mortem report— Ex.P/1 and the injuries sustained
by deceased Dhirendra Parihar, and argued that death was caused by the
solitary injury sustained in his stomach and as this injury is found fo be caused
by appellarit Surendra Kumar, it is submitted by learned Pancl Lawyer that
the learned trial court has not committed any error.

11.  Learned Panel Lawyer further argued that the trial court having analysed
the statement of the witnesses meticulously and having convicted the appellant

]
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only for an offence under section 304(II) IPC, no infirmity is there in the -
judgment of the trial court nor is it erroneous warranting reconsideration now
in this appeal.

12.  Ihave heard learned counsel for the parties at length and perused the
records.

13.  Itisafactthat in all eight persons, including the present appellént,
were put to trial in 8.T. No.86/95 in the Court of Additional Sessions Judge,
Khurai District Sagar for offence under sections 147, 148, 302/149 and 307/
149 of the Indian Penal Code. All the seven co-accused persons namely
Dharmendra Khaddar, Surendra Khaddar, Sandeep Khaddar, Manoj Singhai,
Sandeep, Mahesh @ Rajjan Rokhadia and Alok have been acquitted ofall
the charges levelled against them. Even though the present appellant Surendra
Kumar has been acquitted of all the charges originally levelled under sections
147, 148, 302/149 and 307/149 IPC, but finding him to have caused an
injury by use of a knife on the stomach of deceased Dhirendra Parihar, he has
been convicted under section 304(11) IPC.

14.  Thatbeing so, the only consideration to be made now by this Court
in this appeal is with regard to the conviction of the present appellant Surendra
Kumar for the offence as indicated hereinabove, as the State has not filed any
appeal against the acquittal of the other co-accused persons nor is any appeal
filed by the State with regard to acquittal of this appellant for offence under
sections 302/149 or 307/149 of the IPC.

15.  The story of the prosecution as has been narrated hereinabove would
show that the incident took place on 6th November, 1994 at about 10 P. M.
in the night near Jhanda Chowk Khurai, Distt. Sagar.

16.  PW-3 Bhupendra Singh and Dhirendra Parihar are said to have been
attacked by 8 accused persons with knife and lathi and both are said to have
sustained various injuries as are testified by PW—l Dr. D. B. S. Chouhan and
PW-2 Dr. Anand Singhai.

17.  As faras Dhirendra Parihar is concerned, he succumbed to the injury
and died andin the post-mortem report Annexure P-6, death is said to have
been caused because of a knife injury caused on his stomach. All the other
co-accused persons have been acquitted of all the charges and it is only the
present appellant Surendra Kumar who is convicted for an offence U/s 304
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{(Part IT) on the ba51s of the statement of the injured eye-witness Bhupendra
Singh PW-3,

18.  Thereare 5 eye-witnesses to the incident, they are PW-3 Bhupendra, -

the injured witness and 4 independent witnesses namely PW-4 Ikram Khan,
PW-5 Karan Singh, PW-6 Nitiraj Singh and PW-10 Rajendra Singh. All these
witnesses speak about the accused persons having attacked both Dhirendra
Parihar and Bhupendra Singh with lathis and knife. The learned trial Court has
found that except the part statement of Bhupendra Singh PW-3, the complete
statement of all other four eye-witnesses are not creditworthy and they cannot
be relied upon and, therefore, the learned trial Court has rejected the statement
of al] the four eye-witnesses.

19.  From paragraph 20 onwards, the learned trial Court discusses the
statement of PW-4 Ikram Khan and in para 26 records a finding that there are
serious infirmities and discrepancies in the statement of this witness and the
manner in which he has narrated the story goes to show that his statement is
. notatall reliable. Having held so, in para 26, the learned Court refuses to rely
on the statement of PW-4 and completely rejects it. There is no challenge to
this part of the trial Court's finding. Thereafter, in para 27, the learned trial

Court discusses the statement of PW-5 Karan Singh upto para 40 and in para

40 after analyzing the statement of this witness again finds serious defects in
his statement and finally, comes to the conclusion that the statement of this
witness is unreliable in as much as it is doubtful as to if PW-5 Karan Singh
even witnessed the incident as narrated by him. Accordingly, witnessing of the
incident by PW-5 Karan Singh itself being doubtful, his evidence is rejected
by the learned trial Court. Again there is no challenge to this finding of the trial
Court.

20.  Thereafter, from paragraph 42 onwards, the learned trial Court
discusses the statement of PW-6 Nitiraj Singh and in para 49 records a findin g
to say that his statement is not reliable. It is held that this witness seems to
have not seen the incident at all and, therefore, his statement cannot be accepted.
Finally, from paragraph 50 onwards, the learned Court below discusses the
statement of PW-10 Rajendra Singh and in paragraph 59 records a conclusion
to say that the statement of this witness is notat all credit-worthy. He is speaking
a lie and his evidence cannot be accepted and his presence on the spot is
doubtful. The learned trial Court has rejected the evidence of the 4 eye-
witnesses by saying that they are not credit-worthy and even their presence at

4
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the spot is doubtful. .

21.  Thatbeingso, the only eye-witness to the incident is Bhupendra Singh
PW-3. With regard to this witness, the learned trial Court says that his statement
is unrehable with regard to implication of 7 co-accused persons and cannot
be believed. 'However, the learned Court below on the basis of the solitary
statement of this witness Bhupendra PW-3 had convicted the appellant.
Accordmgly, it is seen that the conviction of the present appellant Surendra
Kumar is based only on the basis of statement of PW-3 Bhupendra

22.  Ifthe statement of Bhupendra Singh — PW/3 recorded in the Court is
taken note of, it is seen that he speaks about the appellant Surendra Kumar
assaulting Dhirendra Parihar with a knife on his stomach. From patagraph 3
onwards, he narrates as to how he has sustained the injury due to assaulting
by the other co-accused persons and also says that the appellant Surendra
Kumar caused a single knife injury on the stomach of deceased DHirendra
Parihar. However, if the F. I. R. lodged by Bhupendra Ex. P/6 is.taken note
of, it is seen that as per the story in the'F. I. R. the incident took place at
10.00 P. M. in the night, Bhupendra was brought to the hospital around 10: 30
P:M, and immediately on 10:30 P. M. when he was undergoing treatment, the
FIR was reglstered based on his statement and thereafter his case diary
statement Ex. D/1 was also recorded. In both these i.c. Ex. P/6 and Ex. D/1,
he does not say that the appellant Surendra Kumar caused the i injury on the
person of Dhlrendra Parihar with a knife on his stomach.

23. In his cross-exanunanon when specific questions were put to his about
this omission to say about the appellant Surendra causing injury with a knife,

in the FIR - Ex.P/6 and Ex.D/2, he only says that he does not know as fo how
this ormission has occurred. It is a case where there are serious discrepancy in
the statement of Bhupendra PW-3 as recorded in the case diary statement
Ex. D/1 and the FIR - Ex.P/6. In the statement under Section 161 available in
the case diaryi.e. Ex. D/1 and the FIR - Ex.P/ 6, a different story is narrated
than the one given in the Court, That apart, Bhupendra also says that when he
was undergoing treatment in the hospital after the incident in the night, the
Tehsildar came to the hospital and a dying declaration was also recorded (Ex.

D/2) and in the dying declaration Ex. D/2, he says that the incident took place
sometimes back in the night, at Jhanda Chowk when he and Dhirendra Parihar
were assaulted by the accused persons. He gave the names of the accused
persons but he makes a specific statement m the portlon marked ‘P to P” of
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this statement Ex. D/2 to say that the co-accused Dharmendra assaulted
deceased Dhirendra Parihar with a knife. Accordingly, in Ex. D-2 Bhupendra
comes out with a case that the injury on the person of Dhirendra Parihar is
caused by the co-accused Dharmendra, he does not say in this statement
(D/2) that the knife injury on the stomach of the deceased is caused by the
appellant Surendra. It is surprising to note that the trial Court for the purpose
of considering the commission of offence by the 7 co-accused persons holds
the statement of Bhupendra as unreliable and discards it completely but when
it comes to conviction of the present appellant for the offence in question,
only on the basis of statement of Bhupendra Singh (PW/3), the conviction is
recorded. Even though, Bhupendra Singh PW-3 narrates the story implicating
the applicant in the statement recorded in the Court but the statement récorded
in the Court is different from the one put forth by him initially while recording
the FIR - Ex.P/6. Similarly in the case diary statement Ex. D/1 and in the
dying declaration Ex. D/2 also a different story is narrated than the one as
stated in the Court, this vital discrepancy in the statement of this witness clearly
shows that his statement is wholly unreliable.

24.  Ifthe statement of Bhupendra Singh PW-3 is left out, it would be seen
that there is no evidence and material available against the present appellant

Surendra Kumar with regard to commission of the offence. Even though, a -

knife is said to have been seized from the appellant but as already indicated
hereinabove and based on the findings of the learned trial Court in paragraph
104 of the aforesaid judgment, it is clear that the existence of human blood in
the knife is not proved. That being the position based on the evidence available
on record, at this stage, the legal question as argued by Shri Surendra Singh,
learnéd Senior Advocate, may be considered.

25.  Asfar back as in the year 1957, the Hon'ble Supreme Court in the
case of Vadivelu Thevar Vs. The State of Madras, AIR 1957 SC 614, has
laid down the principle to say that based on the nature of evidence given by a
person, the same can be categorized into three; namely witnesses who are
wholly reliable, witnesses who are wholly unreliable and lastly neither wholly
reliable nor wholly unreliable. As far as the first two categories of witnesses
are concerned, the Hon’ble Supreme Court says that there is no difficulty in
accepting or rejecting the statement of such witnesses. If the statement of
witnesses is wholly reliable, it can be accepted but if the statement of witnesses
is wholly unreliable, it can be rejected but the problem arises when the statement
of witnesses falls in the third category i.e. partly reliable and partly unreliable.

]
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_ Itis said that the statement of this category of witness can be accepted only if
any corroborative evidence is available. The matter is again considered by
the Supreme Court in the case of Vithal Pundalik Zendge Vs. State of
Maharashtra AIR 2009 SC 1110 and in pata 8, the matter has been so dealt
with by the Supteme Court in the following manner :-

«g.  In Vadivelu Thevar vs. The State of Madras (AIR
1957 SC 614) this Court had gone into this controversy and
divided the nature of witnesses in three categories, namely,
wholly reliable, wholly unreliable and lastly, neither wholly
reliable nor wholly unreliable. In the case of the first two
categories this Court said that they pose little difficulty but in

the case of the third category of witnesses, corroboration would
be required. The relevant portion is quoted as under:

“11. ... Hence, in our opinion, it is a sound and well-
established rule of law that the court is concerned with the
quality and not with the quantity of the evidence necessary for
proving or disproving a fact. Generally speaking, oral testimony
in this context may be classified into three categories, namely:

(1) Wholly reliable.
(2) Wholly unreliable.
(3) Neither wholly reliable nor wholly unreliable.

12.  Inthe first category of proof, the court should have no
difficulty in coming to its conclusion either way - it may convict
or may acquit on the testimony of a single witness, if it is found
to be above reproach or suspicion of interestedness,
incompetence or subordination. In the second category, the
court equally has no difficulty in coming to its conclusion. It is
in the third category of cases. that the court has to be
circumspect and has to_look for corroboration in material
particulars by reliable testimony. direct or circumnstantial. There
is another danger in insisting on plurality of witnesses.
Irrespective of the quality of the oral evidence of a single
witness, if courts were to insist on plurality of witnesses in
proof of any fact, they will be indirectly encouraging subornation
of witnesses.' '
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(Emphasis supplied)

26.  Again in the case of Jagdish Prasad and others Vs. State of MP,
. AIR 1994 SC 1251, it has been held by the Supreme Court as a general rule
that for the purpose of convicting a person, testimony of a single witness is
sufficient enough provided it is reliable. It is said that there is no legal
impediment in accepting the statement of a single witness for the purpose of
convicting a person. The Court is not much concerned with the quantity of the
evidence but it is the quality of the evidence and its material which is of
importance for proving or disproving a fact. Thereafter, the Supreme Court
indicates that if the testimony ofa single witness is credit-worthy and trust-
worthy, it can be relied upon for convicting a person. Similar principles have
been considered and laid down in the case of Lakshmi Singh and others Vs.
State of Bihar AIR 1976 SC 2263 also. In the case of Balaka Singh &

others Vs. State of Punjab AIR 1975 SC 1962, it has been held by the

Supreme Court after following the principles laid in the case of Zwinglee
Ariel (supra) that in a criminal case while analyzing the statement of the witness,
the Court should make an attempt to separate the grain from the chaff, the
truth from the false-hood, this could only be possible when the truth is separable
from the false-hood but when the grain cannot be separated from the chaff
" and the truth cannot be separated from the false-hood, then the statement of
the witness should not be relied upon. The matter has been so dealt with by
the Supreme Court in paragraph 8:- ’

“8.  Itistrue that, as laid down by this Court in Zwinglee
Ariel v. State of Madhya Pradesh AIR 1954 SC 15, and
other cases which have, followed that case, the Court must
make an attempt to separate grain from the chaff, the truth
from the falsehood, yet this could only be possible when the
truth is separable from the falsehood, Where the grain cannot
be separated from the chaff because the grain and the chaff
are so inextricably mixed up that in the process of separation
the Court would have to reconstruct an absolutely new case
for the prosecution by divorcing the essential details presented
by the prosecution completely from the context and the
background against which they are made, then this principle
will not apply.”

27.  If the facts of the present case and the credit-worthiness of the

&
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statement of Bhupendra PW-3 is analyzed in the backdrop of the principle as
discussed hereinabove, it is clear that the statement of Bhupendra Singh PW-3
has been treated by the learned trial Court to be partly credit-worthy that is
for the purpose of convicting the present appellant and partly uncredit-wortliy
in as much as the learned trial Court has not believed the statement and has
acqultted the seven co-accused persons.

. 28.  That being so, the statement of Bhupendra PW-3 falls in thc third

category as laid down by the Supreme Court in the case of Vithal Pundalik
Zendge (supra) and if that be so, then by relying on such a statement which is
partly credit-worthy and partly uncredit-worthy, there should be corroborative

. evidence. Now, the only form of corroborative evidence available is seizure

of the knife from the appellant and the non-existence of human blood on the
same. In this case, even though a knife has been seized from the person of the
appellant but from the documents available on record Ex, P-27 and the analysis
of the same from paragraph 104 onwards, it is seen that the examination of
the knife for the purpose of commission of offence or the existence of human
blood is not established. Infact, there is no corroborative evidence to support
the statement of Bhupendra, once the statement of the other four eye-witnesses
are discarded. :

29.  Ifthe statement of PW/3 Bhupendra Singh is analysed in the backdrop
of the principle laid down in the case of Zwinglee Ariel (supra), it would be
seen that part of his statement is found to be false so far as it pertains to the
role assigned to seven co-accused with regard to the incident. Now, if the
statement with regard to involvement of the appellant in the incident is analysed
in the back drop of the statement of PW/3 Bhupendra Singh, particularly in
the matter of discrepancy and difference in the story put forth in the Court
and earlier in the FIR, the dying declaration and the case diary statement, it is
very difficult for this Court to separate the truth from the falsehood with regard
to the statement of this witness and record a ﬁndmg The statement of this
witness in its totality cannot be accepted and itisnot poss1ble for thts Court
to separate the statement and place it 1nto dlffcrent compartments for the
purpose of finding out as to which part is correct and which part is false. As
such, it is very dangerous to rely on the statement of such a Wltncss and
convict thc appellant. -

30. - That apart if the entlre story of the prosecutlon is c0n31dered itis
seen that 8 persons were'prosecuted with regard to occurrence of the same
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incident. Five eye-witnesses were available. The statement of four eye-witnesses
is found to be untrustworthy and rejected. The statement of fifth eye-witness
is believed in part. It is believed for convicting one accused i.e. the appellant
herein, that also for a lesser and it is rejected in the case of seven co-accused
and they were acquitted of all the offences.

31.  Itisacase where the same evidence, which is found untrustworthy for
convicting seven accused persons is found to be creditworthy for convicting
one person. This in the considered view of this Court is unsustainable.

. 32. Accordingly, this appeal is allowed. The conviction of the appellant
for offence urider section 304 (II), of the Indian Penal Code, and sentence of
rigorous imprisonment for 7 years is set aside. He is acquitted of the charges.
His bail bond be released and his sureties dlschargcd The appellant be set
free, if not requlred in any other matter,

33. W1th the aforesaid, the appeal stands allowed.
Appea'l allowed.

LL.R. [2015] M.P., 1554
APPELLATE CRIMINAL
Before Mr. Justice Rajendra Menon
Cr.A. No. 609/1996 (Jabalpur) decided on 3 March, 2015

PRAMOD KUMAR JAIN @ PRADIP KUMAR

JAIN ~...Appellant
Vs.
STATE OF M.P. ' " ...Respondent

Penal Code (45 of 1860), Sections 100, 304 Part I - Culpable
homicide not amounting to murder - Right of private defence Various

persons were playing Holi and were meeting with each other - Deceased’

along with his friends came on a scooter and started drmkmg liquor
and dancing - Appellant also came there and started meeting with persons
by shaking hands and hugging - Some arguments and discussion took
place between the deceased and appellant - While this was going on,
deceased took out a bottle and started assaulting appellant - Appellant
took out a knife and assaulted deceased on his left thigh - Deceased
ultimately succumbed to the injuries - Held - For Right of private defence
there must be no more harm inflicted than is necessary - In the present
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case, a solitary injury was caused on the left thigh - There was a
reasonable apprehension of danger to the body as deceased had taken
out a broken bottle and assaulted the appellant on his head and as the
appellant exercised his right of private defence only after deceased
started assaulting the appellant - Appellant cannot be said to have been
exceeded his right of private defence - Appellant acquitted - Appeal
allowed. . (Para 9)

qvg wiear (1860 &7 45), STy 100, 304 7T I — E7 7Y B
7 7 3 e IS e T a6 — gigde ghover 1 afgwre — faf=
Afed glefl dd @ o AR tw g 9 fia ©@ o — qaw v fal @
I Hex W AT AR afewr ff s At @ — afrareff 1 a1 aman
atv @il [ g1 Fremey 3ty T aneR e wr — fae st sfieeff
3 dra §© 959 d a< faare gar — oW 4§ ¥ ¥eT o7 ud [ad 3 UF
atad frere) sty adfiareff w =@ s g — srfiaeff 3 9, e
R qas B i e W) gerR fFar — o aimt /@ 70 9 7 €
— affEfRa — wsde wfinen @ af@R G v 1 avwly aravawa
d afre ad Bf afey — «dae yewr A genE AT arf e W)
ST Y 7 — TR & TR 9 gReagsa aeier o s que 3 @
gY diaa frerell off s arfiaelf @ RR w v fear o sk 9f%
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meﬂmanﬁ?mﬁmamﬁﬁwm afraredf stegaa
— aflg 4931

Cases referred : .
1973 MPLJ page 122, AIR 1997 SC 3907, AIR 1971 SC 1208.

S.C. Datt with Siddarth Datt, for the appellant,
S.K. Shrivastava, P.L. for the respondent/State.

" JUDGMENT

RAJENDRA MENON, J. ;- This is a appellant's appeal under section

374(2) of the Code of Criminal Procedure calling in question his conviction

for an offence punishable under section 304 Part-II of IPC and sentencing

him to undergo 5 years R.1. and fine of Rs.2000, in default further imprisonment
.of one year.

2. . The case of the prosecution 'is that on 03-03-1988, a day when holy



1556 Pramod Kuvmar Jain Vs. State of M.P. LL.R.J2015]M.P.

festival was being celebrated, at about 11.30 in the night in a place near Satish
Dairy under Police Station Kotwali Jabalpur, various persons were playing
holy and meeting with each other. In the process of celebration, certain persons
were also dancing and certain persons present in the area were in the state of
intoxicated condition. At that point of time, one scooter came to the place of
the incident which was being driven by Dheeru Mishra , deceased Vivek Dixit
and his brother Vinay Bhushan also came in the same scooter. Vivek and
Vinay were sitting as a pillion rider and Dheeru Mishra was driving the scooter.
Itis said that Vivek was carrying liquor bottle in his hand. All the three persons
came to the place started drinking liquor and dancing. At that point of time in
another vehicle namely a Bajaj Scooter, accused Pramod Kumar Jain came
to the spot, he was a friend of Dhirendra Mishra. After reaching the spot, it is
said that accused Pramod Kumar Jain started meeting with persons by shaking
of hands and hugging, at that point of time, it is reported that some arguments
and discussion took place between deceased Vivek Dixit and accused Pramod
Kumar Jain and while this was going on, all of a sudden Vivek took out a
bottle and started assaulting accused Pramod Kumar Jain. It is said that at
that point of time, Pramod Kumar Jain took out a knife and assaulted decqas_ed
Vivek on his left thigh. Thereafter Vikek started bleedings heavily. He was
taken to hospital where he ultimately succumbed to the injury.

3. Investigation was done, challan was filed and Pramod Kumar Jain
and one another person namely Vinay, brother of deceased Vivek were
prosecuted for offence under section 307 of IPC in two different trials Even
though in trial conducted Vinay has been acquitted of all the charges, the
present appellant Pramod Kumar Jain has been convicted for offerice under
section 304-11 of IPC finding him to have exceeded his right of private defence.

4. In fact on the allegation that Vinay brother of deceased Vivek Dixit
had assaulted appellant Pramod Kumar Jain with knife and thereby committed
an offence, he was also put to trial but as he has been acquitted, Criminal
Revision No.526/96 has been filed separately seeking conviction of respondent
Vinay. This revision is being heard and decided alongwith this appeal also
today.

5. * Shri S.C. Datt, learned Senior Counsel for the appellant took me
through the provision of Section 100 of IPC, the ingredients necessary to
constitute a case of private defence and the circumstances by which it can be
said to have exceeded to the extent of causing death. First and second proviso

- )
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of this provision is relevant to argue that in the facts and circumstances of the
case, it cannot be said that the appellant exceeded his right of private defence,
as a result his conviction is said to be unsustainable. Referring to the statement
of PW-7 Dr. A.K. Yadu who examined the deceased, the injuries sustained by
him, the statements of eye witnesses PW-8 Dhirendra Kumar Mishra, PW-
10 Gudda alias Satish Satish Yadav and PW-15 Jitendra Yadav, Shri Datt,
learned Senior counsel for the appellant tired to demonstrate that it was the
deceased who was more aggressive and caused injuries on the person of the
accused , as a result the solitary injury caused by the present appellant cannot
be termed as use of his right of private defence in excess so as to warrant his .
conviction. Further taking me through the statement of DW-3 Dr.J.K.Tandon,
the Doctor from Medical College, Jabalpur, who examined the present
appellant Pramod Kumar, the injuries sustained by present appellant which is
said to be grievous, Shri Datt tried to emphasize that in the facts and
circumstances of the case, it cannot be said that the appellant exceeded his

" right of private defence . Placing reliance on the judgment rendered by a

Bench of this court in the case of Saitua and another Vs. State of Madhya
Pradesh, 1973 MPLJ, page122 and the judgment of the Supreme Court in
the case of Smt. Rukma and others Vs. Jala and others , AIR 1997 SC
3907, Shri Datt, learned senior counsel emphasized that.in the facts and
circumstances of the case, it cannot be said that the appellant has exceeded
his right of private defence. On the contrary the circumstances do show that
the appellant has exercised his right of private defence in accordance to the
requirement of law and therefore, it was a fit case where he should be
acquitted.

6. Shri S.K.Shrivastave, learned Pandel (sic:Panel) Lawyer appearing
for the State took me through the reasonings given by the learned trial court in
its judgment from para 7 onwards particularly the observations made from
para 26 to emphasize that as the right of private defence is found to be use in
excess of the requirement , the conviction of the appellant is unsustainable. It
was emphasized by Shri S.K.Shrivastava that aknife 10 cm. long and 4x1 cm
wide was used by the appellant and he caused a grievous injury ina vital
portion i.c. left thigh of deceased Vivek, causing rupture in his femoral vein,
which resulted in over loss of the blood, it is argued by Shri Shri
S.K.Shrivastava that in the facts and circumstances of the case a reasonable
approach adopted by the trial court does not call for any interference.

7. I have considered the rival contentions made and have also gone
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through the material available on record. From the medical evidence available
on record particularly the statement of PW-7 Dr.A.K.Yadu, it is seen that
deceased Vivek had sustained only one injury on his left thigh, it was in front
of his thigh about 8 cm towards the left and 7 cm below the femoral vein. The
size of injury was 4x1, 1/2x10cm. It is said that because of this injury, the
femoral vein of the deceased got ruptured and as a result of which he died.
However, in his statement in para-5 this witness makes an important admission
to say that there was only one injury on the person of deceased and a prudent
man will not have knowledge of the fact that infliction of a knife injury in this
area would cause death of a person nor will a common man be aware of the
fact that a important vein like 'femoral' exists in this area. Accordingly, from
"the statement of this witness, it is clear that the deceased has sustained only
one injury on his left thigh caused by knife blow given by the appellant. In
comparison to the same, if the injury sustained by the present appellant is
taken note of, it would be seen that he had sustained 5 injuries. The appellant
was examined by DW-3 Dr.J.K.Tandon, Professor of Surgery in the Medical
College, Jabalpur, according to this Doctor, he had examined the appellant on
04-03-1988, he was admitted in the hospital upto 09-03-1988 when he was
discharged, his medical report Ex.D-8 has been proved by this Doctor.
According to this witness, Pramod Kumar Jain had one rupture on his mandible
area, there was an injury in the front side, it was a punctured wound , he had
one lacerated wound on his left hand, he had one punctured wound on his left
region of the chest. According to this Doctor, the appellant had 5 injuries on
his person. Now if the manner in which the incident took place is analyzed
based on the statements of eye witnesses, the following scenario comes out.

8. °  PW-8Dhirendra Kumar Mishra is an eye witness to the incident and
according to his statement when all the persons as indicated in the story of
prosecution had assembled to celebrate the holy festival and when accused
Pramod Kumar Jain and the deceased were having certain discussions and
arguments with each other, it is said that all of a sudden deceased Vivek took
out a bottle and started assaulting appellant Pramod Kumar Jain on his head.
It is said by this witness that after the initial assault was given by deceased
Vivek on the person of Pramod Kumar Jain , appellant Pramod Kumar Jain
took out aknife which was available with him and caused injury to deceased.
Inspite of this deceased Vivek continued to assault appellant Pramod Kumar
Jain by giving him 2-3 more blow with the the glass bottle. Similarly PW-10
Gudda alias Satish Yadav, who is also an eye witness gave narration of the

A
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story in thé similar fashion as has been made by PW-8 Dhirendra Kumar
Mishra, From the statements of these witnesses, it is established that it was
Vivek, who initially took out the bottle and assaulted the appellant on his head
and thereafter continued to do so, even after he sustained one injury. Similar
is the statement of PW-15 Jitendra Yadav, who is also an ey¢ witness. A
complete reading of the aforesaid statements goes to show that while all the
persons present were celebrating the holy festival, a hot talk and discussion
had taken placed betwee Vivek and Pramod Kumar Jain and all of a sudden
Vivek assaulted appeliant Pramod Kumar Jain with a glass bottle and caused
injuries as indicated by DW-3 Dr.J.K.Tandon and in the process appellant
Pramod Kumar Jain had caused one injury on the person of deceased Vivek.

9.  Ifthe aforesaid facts and the manner in which the solitary injury was
caused by appéllant Pramod Kumar Jain on the person of deceased Vivek is
analyzed in the backdrop of requirement of Section 100 IPC, it would be seen
that Section 100 contemplates that the rightof private defence of the body extends,
under the restrictions méntioned in the last part of the section, i.e. if the offence
which occasions the exercise of the right is of any descriptions enumerated therein,
namely:- first such an assault as may be reasonable cause the apprehension that
death will otherwise be the consequence of such assault, secondly suchan assault
as may be reasonably cause the apprehénsion that grievous hurt will otherwise be
the consequence of such assault, If the manner in which the appellant caused
injury on the deceased is analyzed in the backdrop of the aforesaid provisions, it
cannot be said that the appellant would have apprehended that the assault may
reasonably cause death as a consequence thereof or that it may cause such grievous
hurt. Tt is a case where,the deceased seems to be more aggressive and he was
person who initiated the assault. The appellant only caused one injury on the
person of deceased i.e. by assaulting him on the left thigh. From the statement of
PW-7 Dr. A K. Yadu, it is clear that the injury which was caused by the appellant
on the deceased could not be such nature where a normal prudent human would
have apprehension that it would cause serious grievous hurt and that would
ultimately result in death, It is a case where if totality of the circumstances istaken
note of, it would be clear that it was deceased Vivek who was more aggressive,
who had assaulted the appellant with the bottle on his head and on other part of
the head region whereas the appellant had caused only one injury on his left thigh
and it cannot be said that the appeliant has €xceeded the right of private defence.
In the case of Saitua and another Vs. State of Madhya Pradesh, 1973 MPLJ
122, the principle of private defence has beeri explained and if various judgments
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- with regard to the legal position as detailed from para 21 onward is analyzed it

would be seen that the injury inflicted by the appellant in the facts and circumstances

of the case cannot be said to be more than one necessary for the purpose to his
defence, merely because the injury was caused by the weapon available with him

which was of knife or that the injury resulted in death, it can not be said that the

appellant has exceeded his right of private defence.. In the case of Saitua(supra)

acase of Dominee V5. state of Kerala AIR 1971 SC 1208 has been refereed to

and it has been held by the Supreme Court in the aforesaid case that the right of
private defence rests on three ideas, first, there must be no more harm inflicted

than is necessary for the purpose of defence. In the present case only one injury
has been caused by the appellant on the left thigh of the deceased , that being so,

it cannot be said that the harm caused is more than what is necessary for the

purpose of self defence. Secondly, the judgment says that there must be reasonable

apprehension of danger to the body from the attempt or threat to commit some

offence, In this case deceased Vivek had taken out a broken bottle and assaulted

the appellant on his head, that being so there can be areasonable apprehension in

the mind of the appellant about danger to his body from the attempt or threat to

commit some offence by Vivek. Finally the judgment las (sic:lays) down a third

principle to say that the right does not comimence till there is reasonable

apprehension. If the statements of three witensses PW-8, PW-10 and P-15 are
read in totality, it would be seen that the appellant has exercised his right of private

defence only after Vivek started assaulting him with the bottle on his head. That

being so, in the present case the facts and circumstances clearly demonstrate all
the three ingredients necessary as laid down by the Supreme Court in the case of
Dominee(supra), so also the principles laid down in the judgment referred to in
the case of Saitua(supra), accordingly it cannot be said that the appellant has
exceeded his right of private defence. The judgment of the trial court and the
reasons given by the trial court is to say that the appellant has exceeded his rightof
private defence as contained in para-30 onwards is clearly unsustainable. In fact
learned trial court has convictged (sic:convicted) the appellant on the ground that
he has exceeded his right of private defence only on the basis of the size of the
knifeand the size of the injury caused but while doing so totally ignored the principles

of law and the facts of the case which indicates that aggressive attitude of the
deceased was result of the appellant acting in the manner done.

10.  Takingnote ofall the facts and circumstances, this court is of the opinion
that this is a fit case where it cannot be said that right of private defence has

exercised, it cannot be said that the appellant has exceeded his nght of private.

4§



LL.R.[2015]M.P. P.D. Agrawal Infra. Ltd. Vs. M.PR.R. Devl. 1561

defence and therefore, the trial court has committed an error in sentencing the
appellant as the appellant has acted correctly in the right of his private defence,
therefore, conviction of the appellant cannot be upheld.

11 Accordingly, this appeal is allowed. The conviction of the appellant is
set aside. The appellant is on bail his bail bonds are discharged. He be set
free, if not required in any other matter.

Appeal allowed.

LL.R. [2015] M.P., 1561
ARBITRATION CASE
Before Mr. Justice Prakash Shrivastava
Arb. Case No. 6/2011 (Indore) decided on 19 December, 2014

P.D. AGRAWAL ]NFRASTRUCTURE LTD. . .App_llcanl
Vs. )
M.P. RURALROAD DEVELOPMENT

AUTHORITY & anr. ‘ ...Non-applicants

Arbitration and Conciliation Act (26 of 1996), Section 11(6}
and Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7 .
- Appointment of Arbitrator - Application u/s 11(6) of 1996 Act was
filed seeking appointment of independent arbitrator - Held - As per
Section 7 of the Madhyastham Adhikaran Adhiniyam party to the Works
Contract is required to refer the dispute to the Madhyastham Adhikaran
- Application filed u/s 11(6) of 1996 Act by the applicant is not
maintainable. (Paras 6 & 9)
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Cases referred :

(2011) 13 SCC 261, 2012 (11) MPWN 70, AIR 2012 SC 1228,
(2008) 7 SCC 487.
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Piyush Mathur with M.S. Dwivedi, for the applicant.
Prakash Verma, for the non-applicant.

ORDER

PRAKASH SHRIVASTAVA, J. :~ This arbitration case under Section 1 1(6)
of the Arbitration and Conciliation Act, 1996 (for short “the Act”) has been
filed for appointment of an independent arbitrator for resolution of dispute
between the parties.

2. In brief, the case of the applicant is that he was awarded contract for
construction/upgradation of rural roads and Work Orders dated 29.12.2005
and 6.2.2006 were issued and the agreement dated 8.2.2006 was executed.
There was delay in execution of the contract, therefore, time was extended on

. four occasions vide orders dated 27.3.2007, 7.5.2007, 9.8.2007 and 2.1.2008
but the fifth extension was granted on 24.2.2009 by imposing 5% penalty as
liquidation charges. The work was completed and the completion certificate
was issued on 9.8.2010. The dispute has arisen between the parties on the
issue of imposition of penalty as liquidated damages. Applicant had submitted
dispute- reference on 11.5.2009 to the Chief Executive Officer which was
not decided within the specified time. The applicant, then, addressed its
reference/dispute to Secretary to the State Government on 10.11.2009 and
the applicant was informed by communication dated 30.3.2010 that there is
no provision of appeal. The applicant gave the statutory notice dated
27.7.2010 for appointment of arbitrator, which was replied by the Chief
Executive Officer on 6.8.2010 requiring the petitioner to approach the
Madhyastham Tribunal, therefore, the applicant has filed the present
application.

3. Reply has been filed by the respondents raising the plea that the proper
remedy available to the applicant is to approach the Arbitration Tribunal under
the M.P. Madhyastham Adhikiran Adhiniyam.

4. Ihave heard the learned counsel for the parties and perused the record.

5. Clause 24.1 of the agreement provides for dispute redressal system
and Clause 25 provides for arbitration. Clauses 24 and 25 read as under :-

“24. Dispute Redress System

24.1 If any dispute or difference of any kind what-so-ever

&)
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shall arise in connection with or arising out of this Contract or
the execution of Works or maintenance of the Works there
under, whether before its commencement or during the progress
of Works or after the termination, abandonment or breach of
the Contract, it shall, in the first instance, be referred for
settlement to competent authority, described along with their
powers in the Contract Data, above the rank of the Engineer.
The competent authority shall, within a period of forty five
days after being requested in writing by the Contractor to do
so, convey his decision to the Contractor. Such decision in
respect of every matter so referred shall, subject to review as
hereinafter provided, bé final and binding upon the Contractor.
In case the Works is already in progress, the Contractor shall
proceed with the execution of the Works, including
maintenance there pending receipt of the decision of the
competent authority as aforesaid, with due diligence. -

25. Arbitration

25.1 Either party will have the right of appeal, against the
decision of the competent authority, nominated under
Clause 24, to the Madhya Pradesh Arbitration Tribunal .
constituted under Madhya Pradesh Madhyastham
Adhikiran Adhiniyam 1983 provided the amount of claim
is more than Rs.50,000/-.”

6. In the present case, there is no dispute between the parties that the
contract awarded to the applicant was Works Contract. Undisputedly the
amount of ¢laim is also more than Rs.50,000/-. Under Section 7 of the M.P.
Madhyastham Adhikiran Adhiniyam., 1983 (for short “Madhyastham
Adhiniyam™) a party fo the Works Contract irrespective of the fact; whether
the agreement contains an arbitration clause or not, is required to refer the
dispute to the Madhyastham Tribunal- (Tribunal constituted under the
"Madhyastham Adhiniyam"). The applicant instead of approaching the
Madhyastham Tribunal, has filed the present application under Section 11(6)
of the Arbitration and Conciliation Act, 1996 since the Supreme Court in the
» matter of VA TECH ESCHER WYASS FLOVEL LIMITED Vs. MADHYA
PRADESH STATE ELECTRICITY BOARD AND ANOTHER, reported in
(2011) 13 SCC 261 had held that the Madhyastham Act only applies where

4
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there is no arbitration clause, but it stands impliedly repealed by the Arbitration
Act 1996 where there is an arbitration clause.

7. The Supreme Court in a subsequent judgment in the matter of Ravikant
Bansal Vs. M.P. Rural Road Development Authority, reported in 201 2(ID)
MPWN 70 has distinguished its earlier judgment in the matter of VATECH
(supra) and held that if the arbitration clause itself mentions that the arbitration
will be done by the Madhyastham Tribunal, then the arbitration has to be done
by the Tribunal.

8. This aspect of the matter has been examined in detail by the Supreme.

Court in another judgment in the matter of .2, Rural Road Development
Authority and Another Vs. M/s. L.G Chaudhary Engineers & Cont.,
reported in AIR 2012 SC 1228, whereby the learned judges of the Supreme
Court have held the decision in the matter of VATECH (supra) as per incurium
since while rendering the decision in VATECH (supra), the earlier decision of
the coordinate Bench in the matter of State of M.P. and Another Vs.

Anshuman Shukla [(2008) 7 SCC 487] and the provisions of Section 2(4)

of the Arbitration and Conciliation Act, 1996 were not noticed. The Supreme
Coirt has held that the Madhyastham Act would operate in the State of Madhya
Pradesh in respect of certain specified types of arbitrations which are covered
under the Madhyastham Act of 1983. The difference of opinion between the
Hon'ble judges of the Supreme Court in the matter of L.G. Chaudhary (supra)
is only on the issue of invoking Section 7 of the Madhyastham Adhiniyam in
case of dispute pertaining to termination, cancellation or repudiation of Works
Contract, because one of the Hon'ble judge has taken the view that the dispute
arising out of cancellation or termination of contract would not fall within the
jurisdiction of Madhyastham Tribunal but the said difference of opinion is not
relevant for the present matter, since in this case the dispute does not arise out
of cancellation or termination of the contract.

9. Hence, keeping in view the judgment of the Supreme Court in the
matter of Ravikant Bansal (supra) and L.G Chaudhary (supra), [ am of the
opinion that the application under Section 11(6) filed by the applicant is not
maintainable and the proper remedy available to the applicant is to approach

the Madhyastham Tribunal under the M.P. Madhyastham Adhikiran Adhiniyam.,

1983.
Order accordingly,

a
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CIVIL REVISION
' Before Mr. Justice K.K. Trivedi
Civil Rev. No. 771/2004 (J abalpur) decided on 23 October, 2013

MUNNA KHAN @ ABID ...Applicant
Vs. -
SHAHENA BANO ...Non-applicant

Civil Procedure Code (5 of 1908), Section 115 and Muslim
Women (Protection of Rights on Divorce) Act (25 of 1986), Section 3 -
Family Court entertained and decided an application filed u/s 3 of the
1986 Act claiming Meher - Same was called in question on the ground
of jurisdiction - Held - Family Court was not having the jurisdiction to
entertain an application seeking 'Meher' under section 3 of the 1986
Act as the same is not included in'the explanation appended to the
provisions of Section 7 of the Family Court Act, 1984 - Revision is
allowed. (Para 4)
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Ishtivaque Hussain, for the applicant.

A.K. Singh, for the non-applicant.

(Supplied: Paragraph numbers)
ORDER

K.K. Trivep, J. :- This revision is directed against the order dated
24.05.2004, passed in Criminal Case No.71/2003, by Family Court, Rewa.

2. The challenge is on the ground that the Family Court at Rewa was
having no jurisdiction to try such an application filed by the respondent in
view of the fact that there is no such provision made under Section 7 of the
Family Courts Act, 1984 (hereinafter referred to as "1984 Act”) and such
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applications, if are required to be made under Section 3 of the Muslim Women
(Protection of Rights of Divorce) Act, 1986 (hereinafter referred to as "1986
Act") are required to be made before the competent Court having jurisdiction
i.e. the Court of Judicial Magistrate. The revision was entertained, notices
were issued to the respondent and an interim protection was granted.

3. The record of the Court below indicates that the respondent made an
application claiming certain amount of ‘Meer' from the applicant herein, under
Section 3 ofthe 1986 Act. The said Act prescribe making of such an application
before the Judicial Magistrate First Class. However, such an application was
made before the Family Court at Rewa, which has been entertained and
decided by the said Court.

4. ‘The jurisdiction of the Family Court is specifically prescribed under
Section 7 of the 1984 Act. It is specifically preseribed in the said section that
aFamily Court shall have and exercise all the jurisdiction exercisable by any
district Court or by any subordinate civil Court under the law for the time
being in force in respect of suits and proceedings of the nature referred to in
the explanation and be deemed for the purposes of exercising such jurisdiction
under such law, to be a district Court or, as the case may be, such subordinate
civil Court for the area to which the jurisdiction of the Family Court extends.
The explanation contained the categories of the proceedings which are to be
taken in the Family Court. A proceedings by divorcee Muslim woman for
claim of ‘Meher' is not included in the explanation appended to the provision
of Section 7 of the 1984 Act. That being so an application made under Section
3 of the 1986 Act is required to be made only and only before the competent
Court as prescribed under the said Act and not before the F amily Court.
Since the Family Court was having no jurisdiction, the impugned order passed
by the Family Court is nonest in the eye of law.

5. Accordingly, the revision is allowed. The order dated 24.05.2004,
passed in Criminal Case No.71/2003 by the Family Court, Rewa is hereby
set aside. However, the respondent would be at liberty to make appropriate
claim before the appropriate Court in accordance to the 1986 Act, which will
be decided on its own merit without being influenced by this order passed in
this revision.

6. The revision is allowed to the extent indicated herein above. There
shall be no orders as to cost.

Revision allowed.

L]
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LLR. [2015] M.P., 1567
CIVIL REVISION
Before Mr. Justice C.V. Sirpurkar
Civil Rev. No. 123/2014 (Jabalpur) decided on 5 January, 2015

SAROJ ...Applicant
Vs.
INDERCHAND NAHTA & ors. ...Non-applicants

Civil Procedure Code (5 of 1908), Order 7 Rule 3 & 11 -
Rejection of Plaint - Petitioner/defendant filed an application for
rejection of plaint on the ground that the public drain which is the subject
matter of the suit has not been adequately described in the plaint and
mandatory provision of Order 7 Rule 3 has not been complied with -
Trial Court after finding that the description of public drain is not
proper, directed the plaintiff to incorporate clear averments in the plaint
for complying with provisions of Order 7 Rule 3 C.P.C. - Held - It is the
‘duty of the Court to pass a definite and executable decree, in order to
attain aforementioned objective, Court may direct the plaintiff to furnish
missing particulars with regard to identification of disputed immovable
property - Failure to adequately comply with provision of Order 7 Rule
3 of C.P.C., must not, in all cases, lead to automatic rejection of plaint
- Revision dlsmlssed (Para 13)

ffaer ghear wiear (1908 7 5), IR 7 (497 3 T 11 — FIUT &7
IdiFre fFur o — ardfl /afdarE) 7 Teus @ adleR B By
AR B TH IR W AWK Far 5 adafe T wifs ag a1 fam
& T, Bl Aeud ¥ ygiw wu @ afdfa Y fear wan @ wem sy 7
Fraw 3 @ Aremas Sudy &7 sFpurad €Y gam & - fmRT =maey 9 59
fras @ qead 5 wdete Ael o1 faawer 9fa ol €, 9t =t fan
W, ® AR 7 T 3 B Sugel &7 I w1 @ 9 gens ¥ v
gyl & aftafead s 2y PRI fear — afrfheiRa — w8 e
P o B 5 grre w foafaa 5 o ot fsa o W,
IYRIGd SE2¥ &1 WG @ fort =Ty ardt & Rraifya swa wufg @)
gEe @ WaH A Fgulem falifeal v wga e @ Rl PR ox
wEar € — RuE. @ Ay 7 w3 @ Sudw &1 yaiw vy @ durad
mﬁﬁmﬁwmﬁwaﬁmmqﬁmm
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Cases referred :

| (2003) 1 SCC 557, 1996 (l)-MPWL 72,2005 (2) MPLJ 10, 2000
(1) MPLJ 79, AIR 2003 SC 643, AIR 1976 Patna 2.

Jagtendra Prasad, for the applicant.
ORDER

C.V. SIRPURKAR, J. :- This civil revision under Section 115 of the
Code of Civil Procedure, 1908 has been preferred challenging the legality,
‘propriety and correctness of order dated 02.09.2013 passed by First Civil
Judge Class-1, Balaghat in civil suit No. 61-A/2013, whereby the learned
"Court below has rejected the application filed by the revision petitioner/
defendant under Order 7 Rule 11 of the Code of Civil Procedure praying for
rejection of plaint on the ground that the drain in'question has not been
adequately described in the plaint and niandatory provision of Order 7 Rule 3
of the Code of Civil Procedure has not been complied with.

2 The facts giving rise to this civil revision may briefly be stated thus:
The respondent/plaintiff had purchase his house by registered sale deed on
29.07.1978 and has been in possession thereof as owner, ever since. The
revision petitioner/defendant has purchased the plot of land to south adjacent
to plaintiff's plot, by a registered sale deed on 04.07.2006. There is a common,
public drain ("nali") located between the two plots of land. Waste water has
been flowing uninterrupted through this drain for past many years. The
petitioners/defendants have started construction on their plot and have
constructed columns on both the sides of the drain. They have filled up this
drain with garbage in order to encroach upon it. As aresult, the drain has
been obstructed and waste water is spilling onto the plaintiff's plot. It had
been pleaded by the respondent that if the obstruction is not removed, the
drain water would accumulate over the entire plot of the respondent, rendering
it uninhabitable; therefore, it has been prayed that permanent mandatory
injunction against the petitioners be issued directing them to remove
encroachment made by them across and in the drain and keep 1t free from any
obstruction. The evidence of the plaintiff/respondent has been recorded in the
suit.

3. The petitioner/defendant filed an application under Order 7 Rule 11 of
the Code of Civil Procedure submitting that the respondent/plaintiff has not
filed any authorized map drawn to scale, of the alleged encroachment along
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with the plaint. The plaintiff has also not filed any demarcation report prepared
by the authorities. He has also not filed any map or positive evidence to
demonstrate as to exactly on which portion of land of which survey number,
have the defendants encroached upon. As such, the plaintiff has not complied
with the mandatory provision of Rule 3 of Order 7; therefore, plaint is liable
to be rejected under Order 7 Rule 11 of the Code of Civil Procedure.

4, The learned trial Court by impugned order dated 02.09.2013 has
observed that the plaintiff has shown the common drain existing on the disputed
site in the map filed with the plaint, in red ink, marked as A, B, C and D but
has not disclosed the exact area of encroachment, identifying the property by
means of records relating to land settlgment or survey. Nor has plaintiff shown
the boundaries of the disputed land in all four directions. It has further been
observed that merely marking encroached area of disputed drain by ABC
and D in red ink in the map appended to the plaint, is not sufficient to accurately
identify the property. As such, plaintiff has not complied with mandatory

' . provision of Rule 3 of Order 7. However, learned trial Court held that mere

non-compliance with provisions of Order 7 Rule 3 in the plaint, should not
necessarily lead to rejection of the plaint; therefore, the plaintiff was directed
to incorporate clear averments in the plaint for complying with the provisions
of Rule 3 of Order 7, failing which further orders might be passed in the suit.

The impugned order has been assailed in the civil revision on the
grounds that learned trial Court had exceeded its jurisdiction by directing the
plaintiff to incorporate the averments in the plaint to accurately identify the
land said to have been encroached. It has been submitted that learned trial
Court has failed to take into account and properly appreciate the authorities
cited in this regard on behalf of the defendant. In fact the authorities cited by
the petitioner/defendant have not even been mentioned in the impugned order.
Learned trial Court over stepped its jurisdiction by directing the plaintiffto fill
up the lacuna existing in the plaint. It has also been contended that non-
compliance with Rule 3 of Order 7 ought to have resulted in automatic rejection
of the plaint under Order 7 Rule 11 ofthe Code of Civil Procedure; therefore,
it has been prayed that the impugned order be set aside and the suit of the
plaintiff/respondént be dismissed with costs throughout.

5. " Having heard the learned counsel for the petitioner and perused the
record, following questions arises for consideration in this civil revision:-
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i Whether inadequate compliance with Order 7 Rule 3 of the
Code of Civil Procedure should result in automatic rejection of the plaint under
Order 7 Rule 11 thereof?

(i) Whether the trial Court, in a fit case, has inherent jurisdiction .

to direct the plaintiff to incorporate the averments in the plaint sufficient to
accurately identify the encroached immovable property?

(@)  Rule3 of Order7 reads as follows: -

3. Where the subject-matter of the suit is immovable property. -
where the subject-matter of the suit is immovable property, the plaint
shall contain a description of the property sufficient to identify it, and, in
case such property can be identified by boundaries or numbers in record

of settlement or survey, the plaint shall specify such boundaries or
numbers.

6. Learned counsel for the applicant has invited attention of the Court to
the law laid down by the Supreme Court in the case of Saleem Bhai Vs. State
of Maharashtra, (2003) 1 SCC 557. He has also cited the case of Vasudev
Nehla Vs. Chandrashekhar Sabtode, 1996 (1) MPWL 72, Shyamlal and
Others Vs. Phuliabai and Others, 2005 (2) MPLJ 10 and Lakshman Singh
Vs. Jagannath, 2000 (1) MPLJ 79.

7. Vasudev's case (supra) is a short note and has not been presented
before the Court. In the case of Saleembhai (supra), it has been observed
that for the purpose of deciding an application under Order 7 Rule 11 Clause
(2) (d), the averments in the plaint are germane; the pleas taken by the defendant
in the written statement would be wholly irrelevant at this stage; therefore, a
direction to file written statement without deciding application under Order 7
Rule 11, is a procedural irregularity touching exercise of jurisdiction by the
High Court. There is no dispute in this case on the aforesaid point; hence, the
principle laid down in the case of Saleembhai does not help the applicant in
any manner.

8. So far as law laid down by the High Court in the case of Shyamlal
(supra) and Lakshman Singh (supra) are concerned it was laid down in second
appeals and in the circumstances of those cases, the Court held that where
immovable property was not adequately identified, no executable decree can
be passed and hence the decrees passed by the Courts below were set aside

4)
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and the suits were dismissed for non-compliance with Rule 3 of Order 7.

0. However, be it noted that the circumstances in the case at hand are
different inasmuch as civil suit is still pending before the trial Court and the
question before this Court is that whether learned trial Court was within its
jurisdiction to direct incorporation of averments in the plaint sufficient to
correctly identify the encroached land, in order to pass an executable decree? -

10.  Itisevident from the perusal of the impugned order that learned trial
Court has unambiguously held that the encroached portion of the drain situated
between the properties of plaintiff on one hand and defendant on the other,
has not been properly identified in the plaint. In other words if necessary
amendments in the plaint are not incorporated, it would not be possible to

" pass an executable decree for removal of encroachment and obstruction to

the drain. Thus, the only question that arises for consideration is, what were
the option open before the trial Court in such a situation. Should it have
straightaway rejected the plaint or it was open to it to direct rectification of
defect in the pleadings? It is pertinent to note that failure to provide sufficient
particulars in the plaint for accurate identification of portion of land or drain in
dispute, is not a defect related to merits of the case. It might merely be an
inadvertent mistake not giving rise to any right in favour of the opposite party.
In this situation, there is no reason as to why it should not be allowed to be
rectified, particularly where the suit is still in the stage of evidence.

11.  Inthis regard following observations made by the Supreme Court in
the case of Pratibha Singh v. Shanti Devi Prasad, AIR 2003 SUPREME
COURT 643 may profitably be referred to: In paragraph no.15 of the said
judgment it has further been observed that: -

"Having perused the revenue survey map of the entire area of R.S. Plot No. 595
and having seen the maps anviexed with the registered sale deeds of the defendant-
fudgment-debtors we are clearly of the opinion that the Sub-Plots 595/ and
595/ITwere not capable of being identified merely by boundaries nor by numbers
as sub-plot munbers do not appear inrecords of settlement or survey. The plaintiffs
ought to have filed map of the suit property annexed with the plaint. If the
plaintiffs committed an ervor the defendants should have objected to promptly.
The default or carelessness of the parties does not absolve the trial Court of its
obligation which should have, while scrutinizing the plaint, pointed out the
ontission on the part of the plaintiffs and should have insisted on a map of the

¥
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immovable property forming subject-matter of the suit being filed.”

It is clear from aforesaid observations that the trial Court does not
only have power but also has a duty to get the disputed immovabile property
propetly identified in the plaint.

It has further been observed in the judgment that:

When the suit as to immovable property has been decreed and the
property is not definitely identified, the defect in the Court record caused
by overlooking of provisions contained in 0. 7, R. 3 and O. 20, R. 3 of the
C.P.C. is capable of being cured. After all a successful plaintiff should

.not be deprived of the fruits of decree. Resort can be had to S. 152 or S.
47 of the C.P.C. depending on the facts and circumstances of each case
which of the two provisions would be more appropriate, just and
convenient to invoke. Being an inadvertent error, not affecting the merits
of the case, it may be corrected under S. 152 of the C.P.C. by the Court
which passed the decree by supplying the omission. Alternatively, the
exact description of decretal property may be ascertained by the
Executing Court as a question relating to execution, discharge or
satisfaction of decree within the meaning of S. 47, C.P.C. 4 decree of a
competent Couirt should not, as far as practicable, be allowed to be
defeated on account of an accidental slip or omission

As may be seen from the aforesaid passage, the Court may ascertain
the exact description of decretal property, even at the stage of execution.

12, Inthe case of Nagar Khan Vs. Gopi Ram, AIR 1976 Patna 2 also,
~ Patna High Court has observed that it is the duty of the Court to-pass only
such decree which can be executed under the machinery by Order 21 of the
Code of Civil Procedure with all precision and without any confusion or
embarrassment either to the executing Court or to any other person. However,
on this ground a suit cannot be dismissed, nor a plaint rejected, and in such
cases the Court may call upon the plaintiffs to furnish more particulars, even
to the extent of allowing the amendment of the plaint.

13.  Inthelight of aforesaid pronouncements, in the opinion of this Court,
itis the duty of every Court to pass clear definite and executable decree. In
order to attain the aforementioned objective, Court may direct the plaintiffto
furnish missing particulars with regard to identification of disputed immovable
property by way of amendment in the plaint or by calling for maps etc. The

n
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failure to adequately comply with the provision of order 7 rule 3, must not, in
all cases, lead to automatic rejection of plaint:

14. _ Thus, in the opinion of this Court, learned trial Court can neither be
said to have exercise jurisdiction not vested in it by law nor can it be said to
have acted in the exercise of its jurisdiction illegally or with material itregularity;
therefore, no interference with the impugned order is warranted.

15.  Consequently, the impugned order is upheld and this cml revision is
dismissed in limine. '

Revision dismissed.

I.L:R. [2015] M.P., 1573
CRIMINAL REVISION
Before Mr. Justice Sushil Kumar Gupta
Cr. Rev. No. 660/2014 (Gwalior) decided on 19 November, 2014

RAGHUVEER &ors. . - ...Applicants
Vs. . . .
STATE OF M.P. . . ...Non-applicant

A. - Criminal Procedure Code, 1973 (2 of 1974), Section 228 ~
Framing of charges - Held that, at the time of framing of charge the
material and quality of evidence cannot be gone into - All that has to be
looked into is whether there was existence of prima facie case. (Para 8)

' 7 ' gUs wfFgr 9iear 1973 (1974 @7 2) &ivr 228 — ANU
firfag frd s — aiftfreiRa faar T f5 o fiRfa ovd w7
qrrt ve e @Y quraer @ faw & 9@ faar o wear - @9 IF
@ W R 5 @ werw grear Weewr faerTe el

B. Penal Code (45 of 1860), Section 306 - Abetment of
suicide - Deceased went to field to prepare cattle food, the applicants
came there, abused her - When sister of deceased objected to it,
obscene words were used - Both the sisters returned home and closed
the door - Applicants followed them and kicked the door - Deceased
thereafter committed suicide - Trial Court rightly framed charge u/s
306/34 of IPC. (Paras2,3&9)

. TUS GIRT (1860 BT 45), HIRT 306 — JATCHEAT BT THT —
qﬁm@ﬂﬁmﬁﬂmﬂmaﬂﬁ?ﬁmﬁeﬁ ATIEHIVT qEl



1574 Raghuveer Vs. State of M.P. _ LL.R.[2015]M.P.

m,aﬁmﬁ—mﬁﬁiﬁraﬁmﬁmﬁﬁaﬁmm
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306 /34 3 rafa AT faxfaa fwar) ,

Cases referred :

(2011) 3 SCC 626, (2010) 1 SCC 750, AIR (2002) SC 1998, 2002
(2) MPLJ 322, (2000) 1 SCC 138, (1996) 4 SCC 659. -

Rajeev Upadhyay, for the applicants.
Chitra Saxena, P.L, for the non—applican@/ State.

ORDER "
S.K. Gurta, J. :- By this Criminal Revision under Section 397 read
with 401 of IPC petitioners have challenged the order dated 25.07.2014
passed by learned Additional Sessions Judge, Pichhore District Shivpuri in

S.T.No.117/2014 whereby the charges of offence under Sections 306/34 and
323 (three counts) of IPC were framed against the petitioners.

v

2.2"  The case of the prosecution is that, on dated 13.01.2014 at about 10
AM when deceased Ramdevi went to field for preparing cattle food at that
time petitioners/accused and co-accused Phool Singh were abused het. On
hearing outcry, Muneshbai (sister of the deceased) reached or the spot and
objected not to abuse. Petitioners/accused and co-accused started abusing
to Muneshbai also and told obscene words “ug % Y v €1 78 £ 7= Y Bl
¥ WY 8 to deceased Ramdevi to outrage her modesty. When both sisters
were returning to their home then petitioners/accused and co-accused followed
them. When they entered into the house and closed the door then petitioners/
accused and co-accused kicked the door. After this incident, on the act of
using the obscene words by the petitioners against her, deceased had committed
suicide by consuming some poisonous substance. After registration of Marg
and enquiry the police registered the case against the petitioners/accused and
co-accused person under Section 306 read with 34 of IPC. A fter completion
of the investigation challan has been filed.

: -

3. Learned Additional Sessions Judge, Pichhore District Shifpuri has
framed the charge under Section 306 read with Section 34 and 323 (three
counts) of IPC by order dated 25.07.2014. '

«)
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4, Leamed counsel for the petitioners submitted that ingredient for the
offence under Section 306/34 of IPC is not miade out and the deceased was
herself responsible for committing suicide. He further submitted that petitioners/
accused have falsely been implicated by the prosecution. It is also argued that
there is no iota of evidence present on record to implicate the petitioners. He
also submitted that learned Court below has not considered the ingredients of
Section 107 of IPC and there is no instigation or abatement to commit suicide,
therefore, the offence under Section 306 of IPC is not made out. He further
submitted that only allegation is that when the quarrel was taken place they
were present on the spot and they abused to Muneshbai, Hence, he prays
that the charges framed against the petitioners be set aside and dlschargcd

from the charges. -

5. Learned counsel forthe petitioners relied upon the citation of M. .

. Mohan Vs. State Represented by the Deputy Superintendent of Police

reported in (2011) 3 SCC 626, Gangula Mohan Reddy Vs. State of Andhra
Pradesh reported in (2010) 1 SCC 750 and Sanju @ Sanjay Singh Sengar
Vs. State of M.P. reported in AIR (2002) SC1998.

6. Per contra, learned Panel Lawyer for the respondent has fully
supported the impugned order of Lower Court and submitted that the
witnesses Muneshbai (sister of the deceased) and her husband Vakil @
Ramraja have categorically stated about the occurrence. Muneshbai was not
only present on the spot but eye witness of the incident, in whose presence,
petitioners/accused and other co-accused used obscene words to outrage
the modesty of the deceased and also slapped to Muneshbai. Moreover,
learned PL also submitted that there is ample evidence on record against the
petitioners/accused. Hence, she prays for dismissal of the petition.

7. Considering the above submissions, it appears that there is prima facie
evidence available on record by the statement of Muneshbai as well as Vakil
@ Ramraja for framing the charges against the petitioners/ accused under
Section 306/34 of IPC. The order of framing the charge is based on sound
appreciation of material available on record and cogent reasons. No infirmity
can be found with the impugned order of the Trial Court for framing the
aforesaid charge the petition is premature and it would not be proper to stifle
the prosecution at this stage.

8. Moreover, it is trite to state that at the time of framing of charge the
material and quality of evidence cannot be gone into. This Court is well aware
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about the limitation of the court while exercising the revisional jurisdiction,
which does not empower to intervene at an interlocutory stage. Moreover, all
that has to be looked into at the time of framing of the charge is that whether
there was existence of prima facie case. So also it would be profitable to rely
on State of M.P. Vs. S.B. Johari and others reported in 2002 (2) MPLJ
322, whereby the Court held thus:

It is settled law that at the stage of framing the charge, the
Court has to prima facie consider whether there is sufficient
ground for proceeding against the accused. The Court is not
required to appreciate the evidence and arrive at the conclusion
that the materials produced are sufficient or not for convicting
the accused. If the Court is satisfied that a prima facie case is
made out for proceeding further, then a charge has to be framed.

Umar Abdul Sakoor Sorathia Vs. Intelligence Officer, Narcotic

Control Bureaureported in (2000) 1 SCC 138 whereby the Court held thus:

It is well settled that at the stage of framing charge the Court is
not expected to go deep into the probative value of the materials
on record. If on the basis of materials on record that Court
‘could come to the conclusion that the accuséd would have
committed the offence the Court is obliged to frame the charge
and proceed to the trial.

State of Maharashtra and others Vs. Som Nath Thapa and others
reported in (1996) 4 SCC 659 whereby the Court held thus:

The aforesaid shows that if on the basis of materials on record,
a Court could come to the conclusion that commission of the
offence is probable consequence, a case for framing of charge
exists. To put it differently, if the Court were to think that the
accused might have committed the offence it can frame the
charge, though for conviction the conclusion is required to be
that the accused has committed the offence. It is apparent that
at the stage of framing of a charge, probative value of the
materials on record cannot be gone into; the materials brought
on record by the prosecution has to be accepted as true at
that stage.

Therefore, no infirmity, irregularity or illegality are found in the impugned

)
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order passed by learned Additional Sessions Judge.

10.  Accordingly, this revision petition is devoid of merits and hereby
dismissed at this stage. It is made clear that nothing observed herein above
shall prejudice the case of the petitioners/accused persons at the trial.

Revision dismissed.

LL.R. [2015] ML.P., 1577

INCOME TAX APPEAL

Before Mr. Justice Rajendra Menon & Ms. Justice Vandana Kasrekar
"L.T.A. No. 77/2010 (Jabalpur) decided on 28 November, 2014

AALOK KHANNA ... Appellant
Vs. '
COMMISSIONER OF INCOME-TAX, BHOPAL - ...Respondent

Income Tax Act (43 of 1961), Sections 68 & 260-A - Appeal -
Genuineness of the gift-deed - Two persons are not related to the
assessee - They are residing in two different countries -~ No business
relation or any other blood relation between the assessee and donors -
No witnesses are there to identify the execution of the "gift-deed" in
accordance with law - Transaction to be a "gift" is doubtful and
genuineness of the transaction in the form of a ""gift" is not established
- Transaction is not genuine - No substantial question of law arises for
consideration - Appeal dismissed. (Paras 8, 10, 15 & 16)

ITIBY AT (1961 BT 43), NIV 68 ¥T 260—V — Il — aT7
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— e R arEfad 98 — faamer @ fad fafer o1 9 IR g s =
T wiar — anftla ERsid

Cases referred :

. (2007) 210 CTR (SC) 20, (2008) 215 CTR (Del) 272, (1994) 121
CTR (Cal) 20.

A.K. Shrivastava and Abhijeet Shr_iva;?tava, for the appellant.
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Sanjay Lal, for the respondent/revenue.
ORDER

The Order of the Court was  delivered by :
RAJENDRA MENON, J. :- This is assessee’s appeal under section 260-A of the
Income Tax Act, calling in question tenability of an order dated 5.1.2010,
passed by the Income Tax Appellate Tribunal, Bench Indore in the matter of
disallowing a sum of Rs.1,52,67,939/- , which the assessee claims has to be
exempted from payment of tax on the ground that itis a ‘gift’ received by the
assessee from non -resident Indians

2. The only question of law proposed in this appeal is as to whether the
order of the Tribunal upholding the aforesaid addition made by the Asscssmg
Officer (hereinafter referred to as ‘AQ’) under section 68 of the Income Tax
Act, is a perverse and arbitrary finding

3. Facts which are necessary for deciding the issue in question goes to
show that for the financial year 2001- 2002, the assessee filed a return of

income showing the income received from M/s Narmada Enterprises- a -

proprletary concern, owned by the assessee. The assessee showed derwmg
income from salary, house, business and shares. It was stated that the
assessee’s proprietary concern is engaged in manufacturing tin containers, tin
components and also carries on C&F Agencies. During the year in question,
the assessee declared a gross profit of Rs. 1,07,23,593/- against a turnover
of Rs. 27,43,13,559/-. During the course of assessment, the AO found that
the assessee had received ‘gifts’ from two non-resident Indians namely—one
Shri M. Musa from Dubai; and, another Shri V. Balan from Singapore. The
amount of ‘gift’ received from these persons were Rs.66,88,753/- and
Rs.85,79,186/-respectively. The AO requested the assessee to prove the
genuineness of the said ‘gift’. Even though the assessee proved the genuineness
of the donors so also the credit-worthiness of the donor, but as the genuineness
of the *gift’ was not established, the AO disallowed the entry and subjected
the ‘gift’ for payment of tax. On an appeal being filed, the Commissioner
(Appeals) allowed the same and held that once the assessee has proved the
genuineness of the donor and the credit - worthiness of the transaction, it was
not necessary to do anything more and, therefore, deleted the entry. Aggrieved
thereof, an appeal was filed before the Appellate Tribunal by the Revenue and
the Tribunal having interfered into the matter, doubting the genuineness of the

-t
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‘gift’ made and having made the addition, this appeal by the assessee under
section 260- A of the Act.

4. ShriA K. Shrivastava, learned Senior Advocate appearing for the
appellants, took us through the orders passed by the AO, the Commissioner
(Appeals) and the Appellate Tribunal and tried to emphasize that once the
genuineness of the donots and the credit-worthiness of the donor is established
by the assessee, then the requirement of section 68 of the Income Tax Act is
fulfilled and the AO and the Appellate Tribunal committed error in interfering
with the matter.

5. Per contra Shri Sanjay Lal, learned counsel for the respondent/
department, took us through the findings recorded by the Appellate Tribunal,
from paragraph 8 onwards, wherein the Appellate Tribunal has dotbted the
genuineness of the ‘gift’ made and tried to argue that as the “gift’ is not found
to be made genuinely by the donors and as the ‘gift’ deed itself was not proved
in accordance to the requirement of law, the reasonable justification given by
the Tribunal for doubting the genuineness of the ‘gift’ itselfisa reasonable
finding and it should not be interfered with.

6. - Insupport of his contention, Shri Sanjay Lal invited out (sic:our)
attention to a judgment of the Supreme Court in the case of Commissioner
of Income Tax Vs. P. Mohanakala and others, (2007) 210 CTR (SC) 20,
relied upon by the Tribunal and two other judgments— one of the Delhi High
Court, in the case of Rajeev Tandon Vs. Assistant Commissioner of Income
Tax, (2008) 215 CTR (Del) 272; and, another judgment of the Calcutta High
Court in the case of Commissioner of Income Tax Vs. Precision Finance
Private Limited, (1994) 121 CTR (Cal) 20, in support of his contention.

7. ©  Wehave heard learned counsel for the parties at length and we have
gone through the orders passed by all the three authorities namely—the
Assessing Officer, the Commissioner (Appeals) and, the Income TaxAppellatc
Tribunal.

8. It is found by the AO and the Appellate Tribunal that even though the
identity of the creditor is established, the credit worthiness of the creditor is
also established, but the genuineness of the transaction in the form of a “gift’ is
not established.

9. The Commissioner (Appeals), however, found that once the identity
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of the creditor is established and the credit worthiness of the creditor is also
established then nothing further remains to be done and the “gift’> should have

been accepted.

10.  Wehave considered the rival contentions and we find on going through
various judgments with regard to the ingredients necessary for making out the
requirement of Section 68, that three things are necessary. One—the identity
of the creditor; secondly—the genuineness of the transaction; and, thirdly—
credit worthiness of the creditor. If all these three are present together then
the provision of Section 68 may become applicable and the assessee may get
benefit of the said provision. In the said case, the AO and the Income Tax
Appellate Tribunal have found that even though identity of the creditors and
his credit- worthiness are established, but the genuineness of the transaction
is doubtful. The Income Tax Appellate Tribunal has gone into details with
regard to genuineness of the transaction and from paragraph 8 onwards, has
discussed at length as to why the transaction becomes doubtful. The assessee
claims to have received ‘gift’ from two persons, the Tribunal found that these
two persons are not related to the assessee. They are residing in two different
countries — one in Dubai and the other in Singapore. There is no business
relation or any other blood - relation between the assessee and these donors
and there is no explanation as to why these two unknown persons, who are
infact strangers, would give such a huge amountto the assessee as ‘gift’. It is
also found by the Tribunal that it is not in dispute that a simple “gift-deed’ on
a plain paper has been placed on record and under normal circumstances
such a ‘gift - deed’ can be accepted. However, on going through the ‘gift-
deed’, the Tribunal found that no witnesses are there to identify the execution
of the ‘gift - deed’ in accordance with law. The execution of the “gift - deed’
is not established in accordance to the requirement of law as may be applicable
in the countries where the ‘gift - deed’ is executed. That apart, it is also found
by the Tribunal on going through the Bankers Certificate in respect of these
two persons that originally in the transaction there is no mention of the word
‘gift’, but thereafter the word ‘gift’ has been added by way of interpolation.
From paragraph 8, the learned Tribunal has given various reasons for doubting
the very nature of the transaction to be a ‘gift’ and consequently holding that
the transaction to be a ‘gift’ is doubtful, and for so holding reliance is placed
on the judgment of the Supreme Court in the case of Mohanakala (supra).

11.  Wehave meticulously gone through the findings recorded in paragraph
8, which runs to more than three pages, and we find that the Tribunal has
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subjectively analysed the nature of the transaction and has recorded a positive
finding to the effect that the transaction being a ‘gift’ is doubtful. This finding
recorded by the Tribunal is based on due appreciation of the material and
evidence available on record and if this is a finding of fact, duly arrived at by
two authorities namely— the AO and the Appellate Tribunal, it can be interfered
with us only if it is wholly perverse or it can be said that a question of law
atises only if we can classify the said finding as a perverse and arbitrary finding
unsupported by any material or evidence available on record and a prudent
man’s approach has not been adopted by the Tribunal. ‘

12.  Inthisregard, if the principle of law laid down by the Supreme Court
in the case of Mohanakala (supra) is taken note of,, it is found that from
paragraphs 19 to 22, the Supreme Court has analysed somewhat similar
situation and found that ifthe findings of the Tribunal are based on the material
available on record and is not based on conjectures and surmises nox are they
imaginary, then a reasonable finding arrived at, based on proper appreciation
of facts and material in the surrounding circumstances, which create a doubt
with regard to the nature of transaction itself. This is a finding which cannot be
termed as a perverse finding and on such a finding no question of law, much
less a substantial question of law, arises for consideration by the Hi gh Court
in a proceeding under section 260 - A of the Act.

13.  Ifthe findings recorded by the Tribunal as detalled in paragraph 8 is
analysed in the backdrop of the requirement of law, as laid down by the
Supreme Court in the case of Mohanakala (supra), we have no doubt that it
is areasonable finding based on the totality of the facts and circumstances
and the material available, and on the same we find no substantial question of
law arising for consideration.

14.  That apart, the Delhi High Court in the case of Rajeev Tandon (supra),
considered a transaction identical in nature and relied upon the judgment of
the Supreme Court in the case of Mohanakala (supra), to hold that if the two
donors, who are involved in the said case, had absolutely no connection with
the assessee and if they had made the ‘gift’ which is found to be doubtful in
nature, then the only assumption that can be drawn is that money has been
transferred to help the assessee and not as a ‘gift’. It has been held that such
a transaction by a stranger by way of “gift” would not normally be made and
if such a transaction is found to be unnatural, the taxing authorities are entitled
to look into the surrounding circumstances and hold that the transaction is not
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genuine, The principle laid down by the Delhi ngh Courtin the case of Rajeev
Tandon (supra) also supports the aforesaid finding arrived at by the Appellate
Tribunal.

15.  We have already held hereinabove that for the purpose of applying
the provisions of Section 68 of the Income Tax Act, apart from there being a
proper identity of the creditor and his credit- worthiness, the genumencss of
the transaction should also be established. As in the present case, genuineness
of the transaction is not established, we see no error in the order passed by
the Assessing Officer and the Income Tax Appellate Tribunal, in rejecting the
* claim of the appellant. This is a case where the Income Tax Appellate Tribunal
has given cogent reasons for disbelieving the transaction and for holding that
the transaction does not amount to a ‘gift’ and for doing 50, as all attending
circumstances have been taken note of and it is a reasonable ﬁndmg As such,
no substantial question of law arises for consideration now in the proceedings.

16.  Accordingly, finding no ground to interfere, the appeal stands dismissed.
' Appeal dismissed.

"LL.R. [2015] M.P., 1582
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Jarat Kumar Jain
' M.Cr.C.-No. 8936/2011 (Indore) decided on 19 November, 2014

RAJENDRA SINGH , ' ...Applicant
Vs. - ' '
RAGHVENDRA SINGH ' --.Non-applicant

Penal Code (45 of 1860), Sections 166, 500, 504 & 506 -
Complaint - Complaint filed by the applicant was dismissed by Trial
Judge after enquiry as there was no ground to proceed against non-
appllcant Order of Trial J udge was also affirmed by Session Judge in
revision - Same is called in question - Held - Actual words uttered by
the non-applicant are missing in the complaint and also in the statement
of the applicant - Complainant simply said that some insulting words
were spoken by the non-apphcant - Non-applicant being Collector was
hearmg the grievance of the publlc and during that proceeding he got
annoyed, threw the papers and used some rude words - This is a trivial
issue and will not be punishable under IPC - No illegality in the order -
Petition is dismissed. (Paras 7to 9)
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Cases referred: =~ N

(2010) 6 SCC 243, AIR 1983 SC 64, ILR (2008) M.P. Note 49
AIR 1966 SC 1773.

R.D. Sonwane, for the applicant.
ORDER

J.K. Jam, J. :- This petition has been filed under section 482 Cr.P.C.
against the order dated 16.09.2011 passed by Sessions Judge, Indore in
Cr.Rev.No.601/2011 whereby the order passed by IMFC, Indore in Cr case
No.0/10 on 9.05. 2011 was affirmed.

2. Brief facts of the case are that on 2.11.2010, Non-applicant, Collector
was hearing the grievances of public in a "Jansunwai" Meeting. At that time
the Applicant/complaint (sic:complainant) made his grievance in respect of
non delivery of possession of land by the Tahsildar as he had purchased the
land in public auction and deposited the auction price. During hearing the
grievance of Applicant, the Non-applicant in the presence of many officers
and people, threw the papers of the Applicant and Spoke insulting words to
the Applicant. Applicant is a social worker and has a good reputation in the
society therefore he filed a complaint against the Non-applicant for the offence
under sections 166, 504, 506 and 500 IPC. Learned JMFC after enquiry
dismissed the complaint u/s 203 Cr.P.C. as there is no ground to proceed
against the Non-applicant. The Applicant preferred a revision before the
Sessions Judge, Indore. Learned Sessions Judge vide order dated 16.09.2011
dismissed the revision and while affirming the order observed that without the
sanction u/s 197 CrP.C., -Non-applicant cannot be prosecuted. Being
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‘aggrieved with this order the applicant has filed this petition u/s 482 Cr.P.C.

3. Learned counsel for Applicant submits that there is ample evidence that
Non-applicant has intentionally harmed the reputation of the Applicant, thus there
1s sufficient ground for taking cognizance for an offence w's 500 of IPC. But learned
courts below have considered the probable defence of the Non-applicant, which
cannot be considered at the stage of taking cognizance. For this purpose he relied
upon the judgment of Hon. Apex Court in the matter of Jeffrey J Diermeir Vs.
State of West Bengal and another, (2010) 6 SCC 243.

4. Learned counsel for applicant further submits that at the stage of taking
cognizance it was not required for the Sessions Judge to consider as to whether
for prosecution sanction u/s 197 Cr.P.C. is necessary. Even otherwise also
the offence committed by the Non-applicant has no nexsus with his official
duty, therefore Non-applicant cannot get protection u/s 197 Cr.P.C.. He relied
upon the judgment of Hon. Apex Court in the case of B.S.Sambhu Vs.
T S.Krishnaswamy, A.L.R 1983 SC 64.

5. After hearing learned counsel for the applicant, I have gone though
(sic:through) the record.
6. For examination of facts of this case it would be useful to refer the -

relevant portion of the statement of the Applicant recorded undcr Section 200
Cr.P.C. which reads as under :-
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7.~ With the aforesaid statement of apphcant it is clear that the Applicant
has not stated the actual words used by the Non-applicant. But stated that
Non-applicant has used some insulting words. In the complaint also the actual
words used by the Non-applicant are missing. This court in the case of Rajesh
Nandini Singh Vs. Rakesh Khare, 2008 I LR Note 49 quashed the complaint
as the complaint did not contain the actual words allcgcd to have been
constltutc defamation by spoken words.

8 From the abovc.rcferred statemcnt, the case of complainant comes
under section 95 of the IPC as the offence is a trivial character. For this
purpose, I would like to refer the judgment of Hon. Apex Court in the case of
Mrs. Veeda Menezes Vs. Yusuf Khan, AIR 1966 SC 1773 wherem it was
held as Under:- . o T

" "The next question is whether, having regard to the
» +  circumstances, the harm caused to the appellant and to her
servant Robert was so light that no person of ordinary sense -
. and temper would complain of such harm. Section 95 in
intended to prevent penalisation of. negligible wrongs or of:
- offences of trivial character. Whether an act which amounts to
. an offence is trivial would undoubtedly depend upon the nature
of the injury, the position of the parties, the knowledge or
intention with which the offending act is done, and other related
circumstances. There can be no absolute standard or degree
of harm which may be regarded as so slight that a person of
ordinary sense and temper would not complam of the harm "

9. In the light of the Judgment of Hon. Apex Court, [ have examined the
facts of this case. In this case, Non-applicant being Collector of the District,
hearing the grievances of the public and duting that proceedings if the Collector
annoyed and threw the papers of the Applicant and used some rude words
even with the intention to harm the reputation of the Applicant, but thatis a
trivial issue and will not be punishable under the Indian Penal Code. In such
circumstance, I do not find any illegality in the order passed by the courts
below, thus the petition u/s 482 Cr.P.C. is hereby: dismissed in limine.

Petmon dtsmlssed
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LL.R. [2015] M.P., 1586
MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice Sushil Kumar Gupta
M.Cr.C. No. 9586/2013 (Gwalior) decided on 20 November, 2014

VIRENDRA NARAYAN MISHRA & anr. ...Applicants
Vs, - - . S
ASHOK ) ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Seétion 302 -
Permission to conduct prosecution - There is no provision for bringing
on record the legal representative of a party in a criminal proceeding
but as the penal offence is committed by a person unless from the
nature of it is personal to the complainant is an offence against the
" society and has to be prosecuted - Section 302 authorizes the
Magistrate to permit any person to conduct the prosecution on behalf
of the complainant. (Para 7)

TS AfHAT WiFal, 1973 (1974 @7 2), €T 302 — FFTT TAloa
wvd @ ford Fgafa — qiftes srEfard ¥ fed varer @ AR aRiffr
#l afela W ad WA @ fod o1 sude W @ fag <shar fr sfva g
FIRa far T <vsTores U, w9 a5 Swe) wafy Rerasa @
fad =rframa 1 stexr, a9 3 g o 2 ot 99 afmifaa fear
ST aTfed — uRT 302 AR T ot fad) wfaa & e a3 ik @
fEsH darfag 9 8g agafa 2% @ Rl wiftrsa wed @)

Cases réferred :
AIR 1981 Cal.P. 118 (D.B.), 1990 (1) Crimes 156.

S.K. Sharma, for the applicants.
Devendra Sharma, for the non-applicant.

ORDER

SusHIL KuMAR GUPTA, J. :- This petition has been preferred by the
petitioner under Section 482 of Code of Criminal Procedure, 1973 against
the order dated 22.11.2012 passed by the Judicial Magistrate First Class,
Chanderi in Criminal Case No.404/2010 and the order dated 4.4.2013 passed
by the Additional Sessions Judge Mungaoli, District Ashoknagar in Criminal
Revision No.124/2012, by-which the order passed by the Judicial Magistrate
First Class Chanderi was confirmed.

i
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2. Brieffacts of the case dre that one Arjun Singh'had filed a complaint
against the petitioners for commission of offence punishable under section
420 of IPC. During the pendency of the.complaint, the complainant Arjun
Singh had died. After the death of Arjun Singh, the respondent had filed an
application under section 302 of Cr.P.C. for giving permission to conduct the
complaint which was allowed by the Judicial Magistrate First Class by the
impugned order dated 4.4.2013.

3. Learned counsel for the petmOner submitted that the impugned order
is agamst the law and is liable to be set aside. The respondents cannot be
permitted to conduct the case under sectlon 302 of Cr.P.C. He also submitted
that the respondent cannot be substituted as a complainant in place of
complainant Arjun Singh. He further submitted that though the respondent
may be permitted to conduct the prosecution under section 302 of Cr.P.C.,

but he cannot take place of the complainant and cannot be impleadedasa .
complalnant inthe complaint.

4. Learned counsel for the respondent opposed and controverted the
submission advanced by the learned counsel for the petitioner and submitted
that there is no illegality in allowing the application under section 302 of Cr.P.C.
by the learned Magistrate. He also submitted that this second revision is not
rmaintainable under section 397 (3) of Cr.P.C. in the garb of section 482 of
Cr.P.C. where the first revision petition No.124/2012 has been dismissed by
the Additional Sessions Judge Mungaoli and prays for dismissal of this petition.
Section 302 of the Cr.P.C, reads as under:

“302. Permission to conduct prosecution :-(1) Any Magistrate
inquiring into or trying a case may permit the prosecution to
be conducted by any person other than a police officer below
the rank of inspector, but no person, other than the Advocate-
General, or Government Advocate or a Public Prosecutor or
Assistant Public Prosecutor, shall be entltled to do so without
such permission:

PP\rowded that no police officer shall be permitted to conduct
the prosecution if he has taken part in the investigation into the
offence with respect to which the accused is being prosecuted.

(2) Any person conducting the prosecution may do so
personally or by a pleader.
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5. I have heard learned counsel for the parties and also gone through the
impugned orders of both the Courts below.

6. From bare reading of section 302 of the Cr.P.C,, it is clear that
Magistrate has jurisdiction to permit any person to conduct the case. Learned
Magistrate has invoked its jurisdiction by giving the permission to respondents
to conduct the case after death of Arjun Singh.

7. It is true that there is no provision for bringing on record the legal
representatives of a party in criminal proceedings but as the penal offence
committed by a person unless from the nature of it is personal to the complainant
is an offence against the society and has to be prosecuted in accordance with
the provisions of law till its final disposal. Section 302 of Cr.P.C. authorizes
the Magistrate to permit any person to conduct the prosecution on behalf of
the complainant. A Division Bench of Calcutta High Court in Sm?. Mayabati
Haldar v. Rent Controller, Calcufta AIR 1981 'Cal.P.118 (D.B.) dealt with
the matter and held :

“The view that Section 247 also applies to the non-appearance
of the complainant because of his death presupposes by "
necessary implication that Section 247 is'a provision dealing
with the consequence of the death of a complainant. In repelling
such view, the learned Judge has placed reliance on a decision
of the Supreme Court in Ashwin v. State of Maharashtra . In
that case, the complainant died at the committal stage under
Chapter XVIII of the Code, the question that came to be
considered by the Supreme Court was whether the
complainant's mother could be substituted as the fit and proper
complainant as prayed for by her or whether the proceedings
has ipso facto come to an end on the death of the complainant.
While overruling the contention of the accused that the
proceedings terminated on the death of the complainant, the
Supreme Court observed: The Criminal Procedure Code
provides only for the death of an accused or an appellant but
does not expressly provide for the death of complainant. The
Code also does nét provide for abatement of inquiries and
trials although it provides for the abatement of appeals on the
death of the accused in appeals under Sections 411 A(2) and
417 and on the death of an appellant in all appeals except an

L
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appeal frony a sentence of fin€. Therefore, what happens on
the death of a complainant, in a case started on a complaint
has to be inferred generally from the prowsmns of the Code.”

The same view has been taken in the case of AshokKumar Ps. Abdul
Latif and others, 1990 (1) Crimes 156.

8. In view of the aforesaid dlSCIlSSIOI] inmy opinion both the Courts
below have not committed any illegality, impropriety or uregulanty in passing
the impugned orders and there is no scope for any interference by this Court
and therefore, this Court has not ihclined to interfere in the matter by invoking
the 1nherent powers under secuon 482 of Cr. P C

9. Consequently, thls petltlon under scctlon 482 of CrP C stands

dlsmlssed S B

. Petitipr'; c'iis'mifb.s"e."d.
LL.R. [2015] M. P 1589

MISCELLANEOUS CRIMINAL CASE '

o Before Mr. Justice Sushli Kumar Gupta '
" M.Cr.C. No. 189/2013 (Gwahor) demded on 21 Novembcr, 2014

RAJVEER SINGH . - o . Appllcant

Vs. _ o e -
STATE OF M.P.&ors. - RS ...Non—applicants

Excise Act, M.P. (2 of 1915}, Section 34(2) and Criminal
Procedure Code, 1973 (2 6f-1974), Section 482 - Quashing of ELR. -
Two accused persons were found transporting country-made liquor
without valid license - One of the accused made confessional statement
that the said liquor was purchased from the shop of applicant - Held -
Applicant is not named in FIR - He was not present on the spot -
Confessional statement is not admissible - No other evidence against
the applxcant FIR and investigation quashed. (Paras2, 6,12 & 13)
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Cases referred : -

ILR (2011) M.P.300, 1994 (I[) MPWN 72, 2012 (4) MPHT 116,
(2005) 1 SCC 122, AIR 1960 SC 866, 1992 Supp (1) SCC 335.

H.K. Shukia, for the applicant.
RS Sharma, P.L. for the respondent no. 1/State,
None, for the respondents no. 2 & 3 though served.

ORDER

. SusHIL KUMAR GuUPTA, J. :- The petitioner has filed this petition under
Section 482 of the Code of Criminal Procedure, 1973 for quashing the FIR
as well as Criminal Case No.1898/2012 in respect of Crime No0.39/12 .
registered at police Station, Rithorakalan, Distt. Morena, for the offence
punishable under Section 34(2) of the Excise Act.

2. The brief facts of the case are that ASI Kamlesh Kumar was on
patrolling duty. He saw a Maruti Car bearing registration No.J5FF/2751
coming from the side of National Highway. On being given signal to stop the
car, the driver of the vehicle did not stop the car and tried to run away. The
police chased the car. In front of Teekari the highway was closed. The car
dashed from the soil and stopped, then driver of the vehicle fled away and
another person who was sitting in the car also tried to run away, but he was
caught hold by the police. On asking, he disclosed his name as Balveer @
Balle and the name of driver who ran away as Rishikesh (@ Rishi, On being
searched thie car, 18 boxes of Masala country-made liquor and 5.boxes of
plain country-made liquor were found for which there was no valid licence or
permit. Thereafter, offence under Section 34(2) of the Excise Act was
registered against Balveer @ Balle and Rishikesh @ Rishi. During investigation,
driver Rishikesh in his statement under Section 27 of the Evidence Act disclosed
that he and co-accused Balveer were carrying the liquor in the car for selling
it in their village and the said liquor was purchased from the liquor shop of
petitioner Rajveer Yadav and on this disclosure statement petitioner Rajveer
Singh was made an accused. ) '

3. Learned counsel for the petitioner submitted that petitioner is not named
in the FIR, even he was not present in the car at the time of seizure of the said
liquor. Learned counsel further submitted that petitioner has been made accused
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only on the basis of disclosure statément of the co-accused under Section 27
of the Evidence Act. He further submitted that there is no evidence available
on record against the petitioner except the confessional statement of the co-
accused so as to implicate him in this case. It is further submitted that the
petitioner has nothing to do with the seized liquor or with the vehicle from
which the liquor was seized. The cognizance taken by the police against the
petitioner is absolutely illegal. In support of the arguments, learned counsel
for the petitioner placed reliance on single Bench decision of this Court in
Ashok Nanda & Anr. Vs. State of M.P. & Anr., .LL.R. (2011) M.P.300 and
submits that FIR as well as criminal Case No 1898/12 deserves to be
quashed

4. . Percontra, learned Panel Lawyer for respondent No.1 opposed the
petition as well as the arguments advanced by learned counsel for the petitioner
and prayed for dismissal of the petition.,

5. I ha’ve heard learned counsel for the petitioner and also perused the
FIR as well as the documents filed by the prosecution.

6. From the perusal of the FIR, it is evident that present petitioner
was not named in the FIR, even he was not present on the spot at the
time of seizure of car as well as liquor. Present petitioner has been
implicated as an accused only on the basis of disclosure statement of co-
accused Rishikesh @ Rishi under Section 27 of the Evidence Act that the
liquor was purchased from the liquor shop of the petitioner. It is also
clear that the name of present petitioner is not mentioned in the statement
of Dharmendra Singh and Head Constable Rajpal Singh who were present
at the tlrne of alleged seizure.

7. Except the aforesaid disclosure statement, there is no other evidence
available on record which may establish that illegal liquor was belonging to
the pétitioner. It is also not the case of the prosecution that vehicle in which
the illegal liquor was being transported was that of the petitioner. So far as the
evidence of memorandum given by the co-accused person under Section 27
of the Evidence Act is concerned, his confessional statement to police which
is also hit by Section 25 of the Evidence Act cannot be accepted as a legal
evidence against the petitioner in absence of any other i 1ncnm1natmg piece of
evidence.

.o



1592 Rajveer Singh Vs. State of M.P. LL.R.[2015]1M.P.
8. This Court in Ashok Nanda (Supra) para 12 has observed as under :-

-

" '“12. As far as the evidence of memoranda given by the co-
‘accused persons under Section 27 of the Evidence Act'is
concerned, their confessional statements to police cannot
- be accepted as legal evidence against petitioners in t'lif‘:' v
" "absence of any other incriminating piece of evidence. Except
" the above circumstances, absolutely no other evidence has
been collected and produced by the prosecutlon prima facie
‘to indicate that petitioners hatched conspiracy with other '
accused persons to commit murder of complamant '
Rajendra Agal.”

9. ' - This Court in Prakash Smgh V. State of M P, 1994(11) MPWN 72
hasheldas under = -~

e

“The statement admissible under seétibn 27 of ‘the Evidence
~. Actare the statements which.could be used as evidence against
the maker and not-against any other.person. Under section 27 - -
., only portions of information given by an accused which are
' “admissible are those whlch relaté dlstmctly to the facts
' ' discovered thereby. Consequently statements by an accused )
" which do notTelate to aforesaid facts but 1nvolvc other accused .
re 1nadn11331ble under Sectlon 27 agamst the later.”

10. . ;Thls Court in Raghu Thakur v. State ofMP 2012(4) M PH.T. 116
has observed in para 6 as under :-

16. A plain readmg of Sectlon 27 of Indlan Ev1dence Act
indicates that the statement under Section 27 of Indian Evidence
Act is an exception to the ban imposed npon the Courts to
.utilize the confessional statement made under Sections 25 and
. +27 of Indian Evidence Act, so as to protect a person making
. disclosure from being falsely implicated by the police in whose
. custody that person remains at the time of making disclosure. - |
. The provision of Section 27 of Indian Evidence Act further
indicates that the facts disclosed under Section 27 of Indian
-Evidence Act can be used only against the person making -
disclosure and not against any other person,

11. So far as invoking the powers under Section 482 of Cr.P.C. for quashing

4
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the criminal proceeding is concernéd, the Apex Court in the case of Zandu
Pharmaceutial Works Ltd. and others Vs. Mohd, Sharaful Hague and another,
(2005)1 SCC 122, in great detail considered the scope of powers under Section
482 of the Code of Criminal Procedure for quashing the criminal proceeding
relying on the earlier decision rendered by the Apex Court in the Case of R.P.
Kapur Vs. State of Punjab -AIR 1960 SC 866 and State of Harayna Vs
Bhajan Lal, 1992 Supp (1) SCC 335, in which it was held:

"9.In R.P. Kapur v. State of Punjab this Court summarized
. some categories of cases where inherent power can and should -
_ be exercised to quash the proceedings.

(i) where it manifestly appears that there is a legal bar
against the institution or continuance e.g. want of -
- sanction;

ot

P - (i) where the'allégations in the first information report
-+ '+ orcomplaint taken at'its face value and accepted in
their entirety do not constltute the offence alleged;

' (iii) where the allega’uons constltute an offence, but
there is no. legal evidence adduced or the evidence
adduced clearly or manifestly fails to prove the charge.”

12. Inview of the aforesaid and considering the legal position and in view
of the fact that no evidence is available against the petitioner except the

- disclosure statement under Section 27 of the Evidence Act of co-accused

Rishikesh @ Rishi, FIR as well as Criminal Case No.1898/2012 in respect of
Crime No.39/12 registered at police Station, Rithorakalan, Distt. Morena,
for the offence punishable under Section 34(2) of the Excise Act, so far as it
relates to the petitioner, deserves to be quashed -

13.  Consequently, the petition is allowed and the FIR as well as Criminal
Case No0.1898/2012 in réspect of Crime No.39/12 registered at police
Station, Rithorakalan, Distt. Morena, for the offence punishable under Section
34(2) of the Excise Act, so far as it relates to the petitioner, is hereby quashed.

- Copy of the order be sent to the trial Court for information and
compllance of the order.- v

Petition allowed.
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LL.R. [2015] M..P., 1594
MISCELLANEOUS CRIMINAL CASE.
Before Mr. Justice Alok Verma
M Cr.C. No. 799/2014 (Indore) decided on 8 December, 2014,

RAJENDRA MUNDRA ... Applicant
Vs, -
KAILASH JAIN ...Non-applicant

Evidence Act (1 of 1872), Section 45 and Negotiable Instruments
Act (26 of 1881), Section 138 - Handwriting expert - Applicant alleged
that although the cheque bears his signature however entries were made
subsequently by complainant - Matter can be refeired to handwriting

expert to ascertain the age of entries - Application allowed.
(Paras2,6 & 7)

mwan%ﬁavﬁwzw:} Wﬁwwﬂﬂwﬁi@ﬁm

(1881 1 26), arer 138 — Fwid@ R¥lya — I@TE o1 Al ¢ 5.

Taft 9% W 9P weaER € fewg afafear ywaaad! v € Rmerraeal
T B T oft ~ nffeyt o g ghifma v @ fod amen swRw
fagtwg w1 fafie fear s wwar @ — @ A9R|

Cases referred :
(2009) 14 SCC 677, (2008) 5 SCC 633.

Manohar Dalal, for the applicant.
Nilesh Dave, for the non-applicant.

ORDER

" ALOK VERMA, J. :- This application under section 482 of Cr.P.C. is
directed against the order passed by the learned Judicial Magistrate First Class
in Criminal Complaint Case No.6477/2011. dated 17.12.2013 and order
passed by the learned Additional Sessions Judge in Criminal Revision
No0.06/2014 dated 17.01.2014.

2. The facts relevant for disposal of this application are that the respondent
filed a complaint under section 138 Negotiable Instrument Act against the
present applicant on the dishonor of two cheques allegedly issued by the present
applicant in favour of the respondent for the total sum amounting to
Rs.6,00,000/-. At the stage of defence evidence, an application was filed by

L]
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the present applicant for examination of the disputed cheques by the handwriting
expert and also calling witness Pappu Patodi as defence witness. It is alleged
by the present applicant that the respondent was working as an employee in -
his establishment. As a business practice, blank cheques with signature of the -
present applicant were given to third party as a security for the amount that
due against them. One such cheque was returned by the third party Pappu
Patodi S/o Ratan Patodi. The cheque was returned back to the respond_er'lt )
who misused the cheque and had returned his own name and other writing on
the cheque and filed the present complaint committing fraud and mischief.

3. The learned Judicial Magistrate by the impugned order dismissed the

.application on the ground that no question was asked during the cross- -

examination of the complainant Kailash Jain in respect of writing on the cheques.
No suggestion was given to him during cross-examination. The signatures
were admitted by the present applicant and nowhere it is mentioned that he
wanted to prove that remaining entries on the cheque were filled by somebody
else. The Revisional Court in his order dated 17.01.2014 observed that once
signaturé-on the cheque is admitted then inference can be drawn that the
cheque was issued validly by the person signing the cheque. Even if remaining
entries were filled up by some other person the presumption shall be drawn
that cheque was issued by the person by whom the cheque was purported to

~ have been signed. If the present applicant wanted to prove that cheque was

issued for some other transaction then he could have adduce evidence for this
purpose. The learned Revisional Court deserved that the application was filed
only to cause delay and, therefore, he dismissed the revision and the order
passed by the learned Judicial Magistrate was confirmed.

4. Against this, the present applicant placed reliance on judgment of
Hon'ble Supreme Court in G Someshwar Rao Vs. Samineni Nageshwar
Rao (2009) 14 SCC 677. It was observed therein by the Hon'ble Apex Court
that right of the accused to lead evidence in his defence is not absolute such
right has to be used only for furthering the cause of justice but not subverting
it. The Hon'ble Court observed that it shows the intention of accused to delay
disposal of.the matter. However, the Hon'ble Court granted opportunity to
examine expert at the cost of the appellant. The second judgment of Hon'ble
Supreme Court relied on by the present applicant is 7' Nagappa Vs. Y.R.

Muralidhar (2008) 5 SCC 633. The facts of this case were similar to the
facts of the present case. The contention of the appellant in that case was that
in the year 1999, he handed over the cheque as security for a hand loan of
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Rs.50,000/- and instead of returning the cheque, the person to whom the

cheque was handed over as a security misused the cheque by entering a huge.

amount which was not owned by the appellant to that person. The prayer was
to examining the handwriting expert to determine the age of the signature on
the cheques as the remaining entries were in different handwritings. The Hon'ble
Court observed that in para 12 of the judgment that : -

12, However, it is not necessary to have any expert opinion
on the question other than the following:

“Whether the writing appearing in the said cheque on
the front page is written on the same day and time when the
said cheque was signed as 'T. Nagappa' on the front page as
‘well as on the reverse, or in other words, whether the age of
the writing on Ext. P-2 on the front page is the same as that of
the signature "T. Nagappa' appearing on the front as well as on
the reverse of the cheque, Ext. P-2 7

5. For that limited purposc examination of the cheque was allowed by
the Hon'ble Court. As against this the respondent cited the judgment of Hon'ble

Punjab and Hariyana High Court in Darshan Lal Vs. Arjun Singh, in which.

the examination of the cheque by the handwriting expert was not found
necessary.

6. Reverting back to the present case, here also the case of the present
applicant is that the writing on the cheque is different then that of his own.
According to him, the remaining entries on the cheque were filled subsequently
and in this case also the age of the signature and age of the remaining entries
are crucial to decide whether the averments by the present applicant are true
or false. This apart the main objection of the respondent was that in the reply
of the notice given by the present applicant such plea was taken that the other
entries on the cheque were filled by the respondent. However, going through
the averments in para 2 and 3 of the reply which is filed as Annexure A/4 with
the present application, it is clear that according to the present applicant the
cheques were blank when they were signed by the present applicant and the
remaining entries were filled subsequently in a different handwriting allegedly
by the respondent.

7. Taking all the facts and circumstances of the case into consideration,
the present application deserves to be allowed and is accordingly allowed.

f

0
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The impugned orders are set aside. It is directed that the cheque may be sent
for examination by the handwntmg expert at the cost of the present applicant
to answer the query whether the writing appear in the said cheque on the
front page is written on the same day and time when the said cheque was-
signed on the front page, in 6ther words whether the age of the wntmg on the
cheque on the front page is same as of the signature of the present appllcant
Also the applicant is allowed to examine the said person Pappu Patodi S/o

- Ratan Patod1 as defence witness.

8. Wlth this direction and observation, thls application is allowed
- Apphcatton allowed

I.L.R. [2015] M.P., 1597
'MISCELLANEOUS CRIMINAL CASE
" Before Mr. Justice Alok Verma
‘M.Cr.C. No. 8062/2014 (Indore) demded on 12 December, 2014

CHARAL SINGH (DR ) B P . ...Applicant
Vs.. : : ..
DR. SANJAY GOYAL L . . ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 451 &
457 & Pré-Conception and Pre-Natal Diagnostic Techniques
(Proh:bmon of Sex Selection) Act, (57 of 1994), Section 30 -
Appllcatmn of ad-interim custody of Sonography machine, seized under

" Act 1994 - ‘Held - On undertakmg that machine would not be used in

violation of provisions and rules of Act, 1994 - On supurdnama of Rs
5,00,000/- and prior intimation to Collectorlapproprlate authority -
Maclune may be handed over. (Paras 2 & 5)

gvs gibar aieal, 1973 (1974 arrz) EIRTC 451 T 457 U THECOT
g3 Fiv awa g7 FerT awdie (T w7 1. qfaed) Iy, (1994 &1
57), grer 30 — AR 1994 ¥ Fwifa. o= oY 48 WIMITS! W B
FaRm sfrRer @1 gy — afifEiRa — 5w 9969 ® 5 2= o
ST, AfSPRET 1994 @ woE i At @ sedww . fear WA
— . 5,00,000/— @ YUIIA W g Fawex/Wfaa wled w1 qd
q\?r-nﬁ wﬁqaﬁqga‘ﬁmmm%l

- K.C. Ratkwar for the applicant..
B.L. Yadav, for the non-applicant.
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ORDER

ALok VERMA, J. :- This application under Section 482 Cr.P.C. is
directed against the order passed by the learned Chief Judicial Magistrate,
Ratlam in Criminal Case No0.2270/2014 dated 01.07.2014 and the order
passed by First Additional Sessions J Judge in Criminal Revision No. 137/2014
dated 27.09.2014. :

2. The necessary facts are that the present applicant is running an -

Ultra Sound Sonography Center in the name and style of ' Gyan Sono
Center' at Ratlam. On 01.05.2014, a team constituted by the District
Collector and the appropriate authority under Pre- -Conception & Pre-
Natal Diagnostic Act, 1994 (hereinafter referred to as P.C. & P.N.D.T.

Act) made an 1nspect10n in the Ultra Sound Sono graphy Center of the
applicant and seized one sonography machine. It was alleged that the
machine was purchased by the center and an intimation was given on
19.04.2010 to the appropriate authority. However, for installation and
number of machine was not intimated and that is a violation of rule 13 of
Pre- Conception & Pre-Natal Diagnostic Rules (hereinafter referred to
as‘the Rules') and punishable under section 23 of P.C. & P.N.D.T. Act.
The applicant filed an application under section 451 r/w section 30 of
P.C. & P.N.D.T. Act before the learned Chief Judicial Magistrate. The
application was dismissed by the Chief Judicial Magistrate on the ground
that the machine was subject matter of evidence. The case would be
dlsposed of quickly and; therefore, there is no need to hand over ad-
interim custpdy of the machine to the present apphcant Against this order,
revision was filed by the present applicant. It was decided by Fifst
Additional Sessions Judge, Ratlam. In its order, the learned Sessions Judge
observed that the machine was not a subject matter of a complaint filed
by the appropriate authority under section 23 of the Act of P.C. & PN.D.T.
Act and the. machine was also not listed as one of the documents in the
complaint filed by the appropriate authority. On such a premise, the learned
Additional Sessions Judge observed that provision of sections 451 and
457 of Cr.P.C. are not applicable in this case and as such, the Magistrate
had no jurisdiction to grant ad-interim custody of the machine.

3. I have gone through the various documents and the complaint filed
by the appropriate authority before the learned Chief Judicial Magistrate,
Ratlam. It is apparent that not intimating the installation and number of

i
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machine by the present applicant is violation of rule 13 of the Rules and
as such punishable under section 23. It is however, true that in the list of
documents the seizure memo of the machine is not listed; however, such
a fault on the part of the complainant would not take away the jurisdiction
vested in the Magistrate under sections 451 and 457 of Cr.P.C. The
machine is an electronic equipment which requires continues maintenance,
if kept locked and unattended, the value of the machine may deteriorate.
If, in view of the learned Chief Judicial Magistrate, some evidence is to
be extracted from the memory chip of the machine, same can be done
immediately. The print out may be taken with help of experts and
thereafter, the machine may be handed over to the applicant. After fulfilling
the formalities, as provided by the act, use of ultra sound sonography
" machine is not prohlblted only it is controlled by the pr0v1510ns of the
Act and the Rules

4. Accordmgly, I find that thc learned Maglstrate and the Rev151ona1
Court erred while dismissing the application filed by the present apphcant
under sections 451 and 457 of Cr.P.C. ,

5. ° Inthis view of the matter, the impugned order passed by the Chief
Judicial Magistrate in Criminal Case N0.2270/2014 dated 01.07.2014 and
thié order passed by the learned First Additional Sessions Judge in Criminal
Revision No.137/2014 dated 27.09.2014 are hereby set aside. The application
filed by the applicant for ad-interim custody of the machine is hexeby aliowed.
It is directed that if the applicant files an undertaking that the machine would
not be used in violation of provisions of the P.C. & PN.D.T. Act and the
Rules, including without licence/ permission from appropriate authority and a
'Supurdnama’ for Rs.5,00,000/- the machine may be handed over to the
applicant. It is further made clear that if in opinion of the leamned Chief Judicial
Magistrate, Ratlam, it is necessary to extract any information which is necessary
for disposal of the complaint filed by the appropriate authority, he is at liberty
to do so with help of experts in this field and after giving notice to the present
applicant before releasing the machine to the present applicant. The learned
Magistrate shall send an intimation to the Collector/appropnate authonty before
handing over the machine to the apphcant

6..  With this observatmns and directions, the apphcatlon is dxsposed
of. :

Application disposed of
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MISCELLANEOUS CRIMINAL CASE - o
Before Mr Justtce A.M. Khanwilkar, Chief Justice & Mr. Jusnce
. " Sanjay Yadav
M Cr.C. No. 19371/2014 (Jabalpur) decidedon 18 December 2014

SUDHIR SHARMA' _ o Apphcant“
Vs, | o :
STATE OF MP. & ors. ' : L Non—apphcants

(AlongWIthM Cr.C.No. 19373/2014) - . -

'A.  Criminal Procedure Code, 1 973 (2of I 974), Section 439
Penal Code (45 of 1860), Sections 420, 467, 468, 471 &. 120—B
Information Technology Act, 2000 (21 of 2000), Sections 65 & 66, and
Recognised Examinations Act, M.P. (10 of 1 937) (also referred to as
'"Manyataprapt Pariksha Adhiniyam, M.P. 193 7'), Sections 3-D(1), 2 &
4~ Bail - VYAPAM examination scam - Applicant, a racketeer - Serious’
offence punishable with life imprisonment - Charge-sheet not filed -
Appllcant resourceful person - Shortly statement u/s 164 of Cr.P.C. of
co-accused to be recorded - Held - Lookmg to complexnty of
mvestlgatlon, multiple players involved - - Applicant cannot be released
on ball untll filing of charge-sheet - Petition dismissed.- . (Para 27).

'# §US IFAT WIRUL 1973 (1974 BT 2), ONT 439, TvE GRAr
(1860 ®7.45). GINIY 420, 467, 468, 471 120-—3‘)‘ qT7T glenfrat
I35, 2000 (2000 FT z1), I 65 T 66 Va AT TOEr
ARIFrs, TH0. (1937 BT 10), sere 3—SH1), 2 T4 — THTT — TG THT
wierar — mwwmﬁﬁgmmﬁ—w%wﬁm
RN ¥ 5 @ — andu—ua wRga T - AP U FIS Afda
~ Wk @ Wg-APR(Ed BT T HE. B ORT 164 B FE(T BT AR
four s @ — sfPEiRa - AT HY - wfeaar s 2@ gy, ow

faarh wnfim & — mﬁw—ﬁmaﬁ?daﬁaﬁmwaﬁmw

ﬂﬁ’cﬁmmmﬁn ?Tlﬁﬁb‘r@lﬂﬁrl

' B. Criminal Procedure Code, 1973 2 of 1974), Sectwn 439
Penal Code (45 of 1860), Sections 420, 467, 468, 471 & 120-8
Information Technology Act (21 of 2000), Sections 65 & 66 and
Recognised Examinations Act, M.P. (10 of 1 937) (also referred to as
Manyataprapt Pariksha Adhiniyam, M.P. 1937'), Sections 3-D(1), 2 &

1]
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4 - Applicant, a racketeer - Helped candidates passed- Constable
Recrultment Examination 2012 - Memorandum statement of co-accused
~ Sermusness of offence Term of sentence Charge—sheet filed on
15th October, 2014: Further lnvestlgatlon still. going on - Supplementary
charge Isheet to be filed in lst Week of January, 2015 - Potential to
mﬂuence luveshgatlon of the cnme Held Appllcant cannot be released
on bailuntil fihng of supplementary charge-sheet Petition dismissed.

T T B e (Para 28)

N g g m%'?n 1973 (1974 z'p"rz) srm439 mvf?-ar
(1860 k%% 45), t-:m’re‘ 420, 467, 468, 471 7 120—?# ?giﬁﬂ ﬂ?‘afﬁm‘?
srféﬁav(zoaa WZU am#ssarsswm——wmq#ma;ﬁrﬁw (
1937 T 10} arerv3=sH1) 37 4 - AR ¢ oT ARE @ wewr @
— aer® wdf adEr 2012 Sfvf wd @ fod aaRia @ owermar & -
W—Wﬁgﬁﬁﬁﬁ'\}sﬂ$ﬂﬁ amrer @) THRAr — SrSrkY @ Ay —

. SR ‘5 HACA, 201437?11'&5{ anﬁaﬁ?wawﬁmm% - T
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e | . .

C. Cnmmul Procerlure Code, 1 973 (2 of I 974),;Sectmn 439

- Conditions - Grant or non-grant of bail - Court not to decline grant of
bail, unless exceptional clrcumstances, like offence punishable with-
death or lmprlsonment for life, - .’ tyoo e (Para 32)

A myﬂmwf%ar 1973{1974W2) 577?7439—97#—
mﬁumaﬁmmqﬁ’raﬁm "R SR URE 3 9
3mﬂﬁaﬁmmwﬁswwﬁﬁmwﬁ ﬁ‘?ﬁﬁ*ﬁ?ﬁ;ﬂv@
a1 ATellaT BRETE 9 <o ey

D, Criminal Procedure Code, 1973 (2 of 1974), Sections 439
& ‘167 - F. orma[ arrest of accused - Fllmg of charge-sheet - Ball Held
-For the purpose of Scetion 167 of Cr.P.C., the statutory perlod for
fihng of charge-sheet would commenee from the date of formal arrest.
: : ‘ ' ( (Para 38)

,ar . zvg FlHar AiEan 1973 (1974 zp—rz) am'gi’ 439 . 167 —
aﬁ?gﬁaﬁmqaﬁasﬁl\'ﬁm FR—vA WA fHar S~ s -
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E. Cnmmal Procedure Code, 1973 (2 of 1 974), Sect;ons 41
& 4IB Crime No. 18/2013 - Formal arrest made on 06/11/2014 -
Crime No 17/2013 - Formal arrest not made - Held - Investlgatmg
agency can take a different stand on the basis of material collected; in
two crimes on the factum of need to arrest the suspect. - (Para 40)

g Tos glaar wiear 1973 (1974 @7 2) arerg’ 41 @ 419 —
AR FATE 18/2013 — AMTaRE FRTI 06 /11 /2014 F & 1 —
msrmﬁ/zms—mwﬁaiﬁ'wmﬁ%ﬁaﬁng e —
g arqrrErt A, w%qaﬁﬁvwmaﬁaﬁwma%mwﬁwqﬁvﬁ
T @ T W) @ ama W R gftewtor ager wad ¥ )

Carves referred :

2012 (1) SCC 14,2011 (1) SCC 694, (1992) 3 SCC 141, 2014 (4) |
MPHT. 103 (DB), (2012) 4 SCC 134, (1978) 1 SCC 118.

" Harin P. Raval, Rajendra Tiwari with Ajay Gupta, Shiv Mangal'
. Sharma, Anando Mukherjee & Akshat Anand, for the applicant.

PK. Kaurav, Addl. A.G. w1th Prakash Gupta, PL for the non-
apphcant/State

. ORDER

-~ - The Order of the Court was  delivered by >
A.M. KHANWILKAR,C. J. :- These applications.for grant of regular bail have
been filed on 3rd December, 2014, in Crime No.17/2013 and Crime No.18/
2013 registered with S.T.F. Police Station, , Bhopal respectively, in connection
with offences commonly known as VYAPAM examination scam cases.

2. These applications were listed before the Court for the first time on
11. 12. 2014. On that day, the counsel for the applicant pointed out the order
passed by the Suprcme Court dated 01.12.2014 in S.L.P. (Crl. ) Nos.8154-
8156/2014. In the context of the time frame given by the. Hon’ble Supremc
Court the Court noted that the applicant after filing of the apphcatlons should
have taken steps for listing of the matters immediately, but was content with
its listing on the-5th Court working day after removal of office objections, as
per the date assigned by CMIS. The Court acceded to the request of the
counsel for the prosecution to give time to get complete instructions. As a
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result, the matters were ordered to be listed on 15.12.2014. On that day
when the matter was called-out in the first round, it was kept back due to
non-availability of the counsel. The matter, however, reached at the end of
the day, when the arguments commenced. The argument of the counsel for
the appllcant remained inconclusive as a result of which the same was ordered
to be listed on the next day to be procceded as overnight part-heard case.
The request of the applicant’s counsel for taking up the matter on 18.12.2014
was turned down, in view of the limited time frame. Accordingly, the matter
was notified as Item No.1 on 16.12.2014: The arguments were heard at Iength
and then deferred for pronouncement of order on 18.12.2014.

3. As aforesaid, these two bail apphcatlons are filed in respect of separate
crimes in which the applicant has been named as an accused. However, we
are disposing of both these applications together by this common order
considering the overlapping arguments canvassed by the parties.

4.  Inview of the liberty granted to the parties in'terms of order dated
11.12.2014, the applicant has filed interim applications for taking additional
documents on record, which are part 6f the charge-sheet already filed against
the applicant in Crime No,18/2013. These applications are allowed

5. ' Revertmg to the argument ofthe appllcant the thrust of the argument
was that the Investlgatmg Agency was indulging in protracting the custody of
the applicant by citing one or the other reason. The conduct of the Investigating
Agency was nothing short of hoodwinking and red herring to somehow keep
the appllcant injailin eonnectlon with the alleged offences.

6. Shri Raval, learned Semor Advocate took us through the chronolo gy
of events and also the documents reﬂectmg the stand taken by the Investigating
Agency from time to time. He pomted out that the offences registered as
Crime No.17/2013 and Crime No.18/2013 have been re gistered on
23.11.2013 for offences punishable under Sections 420, 467, 468, 471, 120-
B of LP.C., Sections 65 and 66 of the Information Technology Act and Sectlon
3(d(), 2/4 of M.P. Manayataprapt PankshaAthmyam 1937, in connection
with the lrregularltles in examination for selection of Police Sub-Inspector/
Subedar/ Platoon Commander conducted by VYAPAM. The applicant had
joined the investigation and in fact was interrogated for almost 4 hours on
23.12.2013: Once again, applicant appeared before the Investigating Officer
arid was interrogated for almost 10 hours on 13.3.2014. Inspite of this grueling
enquiry, nothing incriminatory was found against the applicant and, therefore,
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he was not arrested.

7. Theapplicant, however, apprehcndmg his arrest in connecuon with
the aforesaid two crimes, moved applications for grant of ant1c1patory bail
iinder Section 438 of Cr.P.C. before the Sessions Judge, Bhopal on
21.06.2014. These applications were opposed by the prosecutlon and
resultantly the same were dismissed on 26 06.2014,

8., Thereaﬁer the apphcant approached this Court by wayof ant1c1patory
ball apphc_atlons under.Section 438 of the Code; being M.Cr.C.No0s.9567/
2014 and 9568/2014. However, both these applications-were rejected by
this Court on 09. 07 2014 bya speakmg order.

_9_.- . The apphcant has relied on-the stand taken by the prosccutlon to
oppose the anticipatory bail applications, to buttress his.argument that
misleading pleas were taken by the Investigating Agency to oppose the same.

10.: . The applicant thereafter approached the Supreme Court by way of
S.L.PACrl.) Nos.5435/2014 and 5372/2014 and questioned the order dated
09.07.2014 passed by the High Court-for rejecting his anticipatory bail
applications. Those Special Leave Petitions were dismissed on 22.07.2014.
It is stated that in the said proceedings, the Investigating Agency represented
tothe Supreme Court that custodial mterro gation of the applicant was
unperatlve

1 1, - _Afterrejection of the Special Leave Petitions by the Supreme Court,
the applicant immediately surrendered before the Chief Judicial Magistrate,
Bhopal on 25.07.2014 by taking out applications to take him in custody in
connection with both the crimes (i.e. Crime Nos.17/2013 and 1 8/20 13). The
Investigating Agency, however in the reply. to oppose these applications, took
"~ a specxﬁc stand that Crime No.17/2013 was still under investigation and only
after collection of sufficient evidence appropriate action can be taken against
the applicant. Accordlng to the applicant, the surrender by the apphoant ought
to have been reckoned i in respect of both the crimes but the applicant was
shown arrested only in connection with Crime No.18/2013. The Trial Court
finally re_]ected the application preferred by the applicant to take him in custody
even m respect of Cnme No. 17/2013 vide order datcd 26 07. .20 14

. 12. The apphcant thereafter on 25.08. 2014 moved an apphcatlon for
- -_regular bail under Section 439 of Cr.P.C. in Crime No.17/2013 before the

o
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Trial Court. That application was rejected on the ground that the applicant
was yet to be arrested in connection with Crime No.17/2013 and that his
custody in Crime No.18/2013 cannot be related to Crime No.17/2013.

13.  After that order, the applicant moved another application before the
Trial Court on 02.09.2014 for grant of anticipatory bail under Section 438 of
Cr.P.C. in Crime No.17/2013 and more particularly in the contéxt of the stand
taken by the Investigating Agency while opposing the earlier application that
his custody was not required in the said crime. In response, the S.T.F. objected
to the grant of anticipatory bail on the grounds stated in the report submitted

“to the Trial Court on 08.09.2014. Infer-alia, on the ground that applicant is
a proclaimed offender. According to the applicant, no judicial order to declare
the applicant as proclaimed offender was in force much less passed by any
Court of competent jurisdiction. That anticipatory bail application filed by the
applicant in Crime No.17/2013 was, however, rejected on 10.09.2014, by
the Trial Court. One of the reason, weighed with the Trial Court was that the
anticipatory bail application was rejected by the High Court as well as by the
Supreme Court,

14.  Being dissatisfied, the applicant directly approached the Supreme Court
by way of S.L.P. (Crl.) No.8154-56/2014 challenging the three orders passed
by the Trial Court dated 26.07.2014 (rejecting application fortaking into
custody in Crime No.17/2013), 25.08.2014 (rejecting regular bail in Crime
No.17/2013) and lastly, 10.09.2014 (rejecting another anticipatory bail
application in Crime No.17/2013). That Special Leave Petition is still pending.

15, Theapplicant also moved regular bail application before the Trial Court
in Crime No.18/2013 on 13th September, 2014. That application was resisted
by the prosecution by filing report on 15th September, 2014, It was, inter
alia, contended that the investigation of subject crime was underway. The
said application for regular bail in Crime No.18/2013 was rejected on 15th
September, 2014 by the Sessions Judge, Bhopal. Since the applicant’s Special
Leave Petitions referred to above challenging the three orders passed in Crime
No.17/2013 were pending, the applicant was advised to directly file Special
Leave Petition in the Supreme Court against the order rejecting regular bail
by the Trial Court in Crime No.18/2013. That Special Leave Petition is
registered as SLP (Criminal) No.8158/2014.

16.  The aforesaid Special Leave Petitions were initially listed on
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17.10.2014 when notice was issued to the respondent/State, The notice was
served on the standing counsel for the respondent/State on 18.10.2014. The
applicant apprehending his arrest in Crime No.17/2013 moved an application
before the Supreme Court on 28.10.2014. According to the applicant, the
Investigating Agency to render the appeals filed by the applicant against the
three orders passed by the Trial Court infructuous, was hastening the process
to arrest him in connection with Crime No.17/2013. As apprehended by the
applicant, on 29.10.2014, S.T.F. moved an application before the Trial Court
in Crime No.17/2013 to permit formal arrest of the applicant in connection
with that crime. On the same day, the Trial Court granted that permission.
Notwithstanding the permission, no atrest was effected in relation to that crime
till 06.11.2014. The Investigating Agency for the reasons best known to it
chose to formally arrest the applicant only on 06.11.2014 and more so when
it had full knowledge that the matter before the Supreme Court was slated to
be heard on 07.11.2014, This action of the Investigating Agency smacks of
lack of bonafides and of having attempted to hoodwink even the highest Court
of the land. The matter did not end at that but the applicant was shown as
formally arrested in connection with Crime No.17/2013 and his police custody
was taken from the Court only on 12.11.2014 upto 17.11.2014. Till 17.11.2014
no attempt to interrogate the applicant was made by the Investigating Officer -
and he was merely made to sit in the office of the Investigating Officer for six
days. The applicant was not even confronted with any other accused or co-
accused. On the other hand, in the reply filed to oppose the Special Leave
Petitions filed by the applicant, the Investigating Agency raised objection about
entertaining the Special Leave Petition directly against the order of the Trial
Court and by-passing the High Court and also that the Special Leave Petitions
filed by the applicant have become infructuous. Notwithstanding these
objections, the Supreme Court on 01.12.2014 deferred the hearing of the
said Special Leave Petitions and passed the following order which reads thus :-

“SLP (Crl.) No (s).8154-8156/2014 and SLP (Crl)
No.8158/2014

'We defer these matters for two weeks to facilitate
the petitioner(s) to approach the High Court seeking
anticipatory bail/regular bail. If such an applicat ion is
filed, the High Court shall consider the same on its merits,
uninfluenced by any observation made in the earlier
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orders, and dispose of the same within two weeks of filmg
* the application.

List these matters after two weeks.”

17.  Asperthe liberty granted by the Supreme Court, the applicant has
once again approached this Court for grant of regular bail under Section 439
in both the crimes (i.e. Crime Nos.17/2013 and 18/2013). As aforesaid, the
thrust of the argument of the applicant is that the Investigating Agency was
playing foul not only with the applicant for the reasons best known to them
but also attempting to overreach the Court,

18. . Withreference to Crime No.17/2013, 0n merits, he submlts that there
is no legal evidence to indicate complicity of the apphcant in the commission
of the alleged offence. Primarily, reliance is placed on the charge-sheet filed
against co-accused in the said crime to buttress this submission. For, no charge-
sheet has been filed against the applicant in Crime No.17/2013. The applicant
has been arrested in connection with that crime only on 06.11.2014 and the
investigation qua him was still in progress - as has been stated by the counsel
for the prosecution. However, the applicant asserts that his custody since
25.07.2014 should be reckoned even for Crime No.17/2013 and as such the
Investigating Agency must explain as to what prevented them from filing charge-
sheet against the applicant thus far in the said crime, much less within the
statutory period. It is submitted that the plea of the Investigating Agency, that
the investigation is still incomplete and no charge - sheet has been filed against
the applicant should not come in the way for granting bail to the applicant.
Further, there is hardly any legal evidence forthcoming to disclose the role of

the applicant in the commission of alleged crime registered as Crime No.17/
2013.

19.  Withreference to Crime No.18/2013, relying on the material appended
to the charge-sheet, it was argued that the statement given by the concerned
persons who have been named as co-accused and purportedly recorded under
Section 27 of the Evidence Act, even if it is accepted as it is, does not disclose
the involvement of the applicant in the commission of the said crime. In that,
Dr. Pankaj Trivedi refers to the roll numbers of six candidates allegedly given
by the applicant for increasing the marks to secure place in the list of successful
candidates. The name of one of those candidates is Sudhir Kumar Sharma
(Roll No.143848). Whereas, in the statement of Nitin Mohindra, he refers to
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the fact of Dr. Pankaj Trivedi having given him offer of big amount for
committing the fraud. Further, there was no money transaction in connection
with the names given by his friend Bharat Mishra as those candidates were
poor. The statement also refers to the role of the applicant having given the
names and Roll numbers of candidates as spoken by Dr. Pankaj Trivedi, with
a note that he (Nitin Mohindra) did not get money from those persons also.
He has further stated that he did not know the applicant (Sudhir Sharma). It is
in this backdrop the Investigating Agency is trying to rope in the applicant in
the alleged offence in particular, being one of the conspirator in fraudulently
getting the students passed in Constable Recruitment Examination, 2012. Itis
submitted that the statement of the co-accused under Section 27, even if taken
at its face value cannot be the basis to proceed against the co-accused, not
being admissible in evidence. There is no other admissible evidence to indicate
complicity of the applicant.

20.  Itisthensubmitted that bail is a rule and jail an exception, more so,
because the applicant comes from a respectable background and that he is
willing to abide by any strict conditions that may be imposed by this Court,
including not to enter the State of M. It is submitted that the prosecution has
not produced any tangible material to indicate that the applicant is likely to
flee from the ends of the justice or for that matter, influence the prosecution
witnesses in any manner. The role of the applicant at best is only that of a
facilitator and having recommended the names of stated candidates to Dr.
Pankaj Trivedi. The material accompanying the charge-sheet by no standards
or even remotely suggest that the applicant is the kingpin or racketeer. It is
submitted that even after filing of the charge-sheet against the applicant in
Crime No.18/2013, the prosecution cannot be heard to say that investigation
against the applicant is still not complete or take that as a plea to deny bail to
the applicant. It is submitted that there is no evidence that any money transaction
took place in which the applicant was involved. If it is so, the matter may have
to be viewed very differently qua the applicant. The applicant is questioning
the bonafides of the Investigating Agency for having taken a stand that the
investigation is not complete even in respect of Crime No.18/2013 qua the
applicant. The counsel for the applicant explained the circumstances in which
the applicant was advised to directly approach the Supreme Court as the Trial
Court was bound by the order of rejection of bail by the High Court and at
the same time the Trial Court as well as this Court would be bound by the
earlier orders rejecting applicant’s prayer for bail and also because the applicant
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had already filed Special Leave Petitions against the three orders passed in
Crime No.17/2013 and that appeal was still pending. In other words, the
applicant directly approached the Supreme Court on legal advise. To buttress
the above submissions the applicant has relied on the decisions of the Apex
Court in Sanjay Chandra.Vs. C.B.L ", Siddharam Satlingappa Mhetre Vs.
State of Maharashtra and others * and Central Bureau of Investigation,
Special Investigation Cell-I, New Delhi vs. Anupam J. Kulkarni >.

21.  Perconira, the learned counsel for the respondent/State submits that
both the bail applications filed by the applicant deserve to be dismissed.
According to the prosecution, he submits that the role of the applicant in the

_ commission of the two crimes is that of a racketeer and not of middleman or

facilitator as is sought to be contended. He submits that the investigation of
Crime No.17/2013 is at an advance stage and in all probability charge-sheet
will be filed against the applicant in that case by the first week of January,
2015. Even with regard to Crime No.18/2013, further investigation against
the applicant is in progress and the Investigating Officer is inclined to file
supplementary charge-sheet against the applicant in connection with Crime
No.18/2013 by the first week of January, 201 5. The reason why supplementary
charge-sheet will be necessary in Crime No. 18/2013 has been brought to
our notice by way of a compilation of the materials gathered during the further
investigation and likely to be made part of the supplementary charge-sheet. It
is stated that the Investigating Officer has reason to believe that very shortly
one of the co- accused would come forward to give his statement under Section
164 of the Cr.P.C. If bail is granted to the applicant that opportunity may be

“lost as the possibility of applicant influencing such person(s) cannot be

completely ruled out, Because, the applicant is a resourceful person. It would
have been a different matter, if final charge-sheet is already filed against the
applicant in both the crimes, only then it would be open to the applicant to
urge that the investigation having been completed, no fruitful purpose would
be served by keeping him in jail. Only after the investigation is complete in all
respects, it will be possible for the Investigating Agency to establish the link
of the applicant and other co-accused involved in the large scale conspiracy.
Regarding the grievance made by the applicant that the Investigating Agency
is playing foul with the applicant has been rubbished by the counsel for the
prosecution. It is submitted that the said argument is founded on complete

1. 2012(1)SCC 14 2. 2011(1)SCC694
3. (1992)3SCC141
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- misreading of replies/reports filed by the prosecution before the Trial Court or
for that matter before the High Court and the Supreme Court. The stand of
the Investigating Agency has always been consistent that the arrest of the
applicant in connection with Crime No.17/2013 would be meaningful and
legally permissible only after gathering sufficient evidence in that behalf keeping
in mind the mandate of Section 41 and recently inserted Section 41B of Cr.P.C.
There was no attempt whatsoever to mislead the Court as projected by the
applicant.

22.  Asregards Crime No.17/2013, admittedly, charge-sheet is yet to be

filed against the applicant and that the argument of the applicant founded on
the charge-sheet filed against other accused cannot be the basis to examine
the case of the applicant. On the other hand, there was enough material already
gathered by the Investigating Agency indicating the complicity of the applicant
in commission of the alleged offences registered as Crime No.17/2013. The
Investigating Agency was still in the process of gathering further evidence to
establish the link of the applicant, whose role according to the prosecution is
one of the racketeer and not as middleman or facilitator. One of the candidate
recenly arrested has divulged the link of co-accused, who had interacted with
the applicant. To buttress this submission, reliance was placed by the counsel
for the prosecution on the material given in the form of compilation with
. reference to Crime No.17/2013 as well as Crime No.18/2013, in sealed
envelope for perusal of the Court. That, however, does not form part of the
charge-sheet already filed against the applicant in Crime No.18/2013. It is
stated that the Investigating Agency is still in the process of verification of
information received from the candidates and also analyzing the documentary
.evidence. The learned counsel for the prosecution has relied on a note handed
over to the Court in sealed cover to explain the circumstances, which delayed
the arrest of the applicant in connection with Crime No.17/2013. It is submitted
that taking anyview of the matter, the prayer for bail in Crime No. 17/2013
ought not to be entertained, as that would affect the further investi gation of
that case and especially because even preliminary charge-sheet is yet to be
filed against the applicant, which will be presented by the Investigating Officer
by the first week of January, 2015,

23.  Asregards Crime No.18/201 3, learned counsel for the prosecdtidn
has countered the argument of the applicant that the material gathered by the
- Investigating Agency and presented along with the charge-sheet already filed

against the applicant on 15.10.2014 does not indicate complicity of the -
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applicant in the said crime. It is submitted that the prosecution is not only
relying on the statements of the co-accused recorded under Section 27 of the
Evidence Act but other material in the form of information collected from the
computer hard disk recovered from Nitin Mohindra, mapping valuation sheet
of VYAPAM, analyses of OMR sheet, matching mobile call details of the
applicant with the accused Ramshesh Sharma etc. The involvement of the
applicant will no doubt have to be established on the basis of admissible
evidence to be produced before the Court during the trial but material already -
produced discloses complicity of the applicant and that further material will
be produced along with the supplementary charge-sheet to be filed against
the applicant in connection with Crime No.18/2013 by the first week of
January, 2015. ' : '

.24.  Itis submitted that the investigation has become complex because of
multiple actors in the commission of the offence both in Crime Nos.17/2013
and 18/2013. Further, it is not a case of no evidence against the applicant at
all and more importantly because if the charge against the applicant is
established, it will be punishable with life sentence. The role of the applicant
being that of a racketeer and that the applicant and other co-accused being
involved in huge money transactions including the applicant having sponsored
candidates and the applicant having been found involved in more than one
crime of similar type and is likely to be named 45 accused in atleast two more
criminal cases, as has been discerned from the investigation done in connection
with those cases and more particularly the investigation of the two cases on
hand is of large scale conspiracy which is still incomplete. Taking overall view
of the matter it may not be just and proper to release the applicant on bail at
this stage, more so, because the applicant is a resourceful person. In support,
the prosecution has placed reliance on the decision of this Court in the case of
Dr. Vinod Bhandari Vs.State of M.P.* decided on 11.08.2014, who is also
involved in the commission of similar offences and whose role is somewhat
similar to the role of the applicant. Counsel for the prosecution, in all fairness,
stated that the said decision is subject matter of appeal before the Supreme
Court, which he believes is still pending. '

25.  Before we proceed to analyze the rival submissions, we deem it useful
to reproduce paragraph 32 of the reported decision in the case of Dipak
Subhashchandra Mehta vs. CBI & another®, which is as under :-

4. 2014(4)MPHT 103 (DB) 5. (2012)4SCC134
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“The Court granting bail should exercise its discretion in a
judicious manner and not as a matter of course. Though at the
stage of granting bail, a detailed examination of evidence and
elaborate documentation of the merits of the case need not be
undertaken, there is a need to indicate in such orders reasons
for prima facie concluding why bail was being granted,

particularly, where the accused is charged of having committed
aserious offence. The Court granting bail has to consider among
other circumstances, the factors such as (@) the nature of
accusation and severity of punishment in case of conviction

and the nature of supporting evidence; (b) reasonable

‘apprehension of tampering with the witness or
apprehension of threat to the complainant; and (c) prima

facie satisfaction of the Court in supported of the charge.

In addition to the same, the Court while considering a

petition for grant of bail in a non-bailable offence, apart

from the seriousness of the offence, likelihood of the

accused fleeing from justice and tampering with the

prosecution witnesses, have to be noted.”

(emphasis supplied)”

26.  The legal position expounded in this decision has consistently been
followed. We shail advert to the decisions relied upon by the counsel for the
applicant, a little later. Suffice it to observe that the Court is expected to
exercise its discretion in a judicious manner and not as a matter of course
while considering prayer for bail. Although the thrust of the argument of the
applicant is that the Investigating Agency has throughout played foul with the
applicant, however, we may examine that plea at the appropriate stage only
after recording our satisfaction on relevant materlals to be reckoned for
considering prayer for bail.

27.  First dealing with the bail application in respect of Crime No.17/2013,
it is indisputable that no charge-sheet has been filed, as of now. The applicant
has been arrested in connection with the said case only on 6th November,
2014. The Investigating Agency has assured the Court that appropriate Police
Report under Section 173 of Cr.P.C. will be filed against the applicant in
connection with that crime by first week of January, 2015. The question is :
what is the role ascribed to the applicant in the said crime. According to the
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prosecution, the applicant is a racketeer. He had sponsored candidates and
those candidates appeared in the concerned examination conducted by
- VYAPAM. They were selected because of the marks secured by them in the
said examination. Since no charge-sheet has been filed against the applicant,
so far, in this crime, it may not be appropriate to analyze the material, which
has already been gathered by the Investigating Agency indicating complicity -
of the applicant as being party to the conspiracy. That material has been placed
before us in the form of compilation tendered in a sealed cover for our perusal.
It is undeniable that the investigation in this crime is a complex one; and, more
particularly, becomes challenging on account of charge of conspiracy, which
will have to be established on the basis of evidence, which may not be
necessarily direct evidence. We have been informed that the Investigating
. ‘Agency is in the process of recording statement under Section 164 of the
Code of one of the co-accused. Considering the complexity of the investigation
‘because of the multiple players involved in the commission of offence, in our
- opinion, it may not be just and proper to release the applicant on bail by
adverting to the material filed along with the charge sheet filed against the co-
accused. For, the nature of accusation against the applicant is of having acted
as'a racketeer. The offence, if proved, against the applicant will visit him with
life sentence. The supporting evidence for establishing the guilt of the applicant,
as aforesaid, has been gathered in part and the process of gathf_:ring further
. evidence and including verification of the evidence and the material already
gathered is in progress. Although one of the factor to be borne in mind by the
Court is whether there is likelihood of accused fleeing from the ends of justice
and tampering with the prosecution witnesses. In a matter of such serious
offence, granting bail would, inevitably, slow down the investigation and may
entail in denying a fair opportunity to the Investigating Agency of recording
statement of co-accused under Section 164 of the Code. That evidence would
certainly be admissible and help the prosecution in establishing the guilt of the
concerned accused, who were members of the conspiracy. The role ascribed
. to the applicant is not of an ordinary beneficiary or facilitator having acted as
conduit between the beneficiary and the middleman. According to the
prosecution, the applicant is one of the kingpin and not only involved in Crime
No.17/2013, but, has already been named as accused in another Crime No.18/
2013, which is of the same type. As per the confidential note presented to us,
it seems that the applicant is likely to benamed as accused, at least, in two
more offences of the same type after due verification of his role from the
material gathered in the said crimes. For all these reasons, we are more than



1614 Sudhir Sharma Vs. State of M.P. (DB) LL.R.[2015]M.P.

satisfied that the applicant cannot be released on bail, at least, until filing of the
charge-sheet in Crime No.17/2013.

28.  Reverting to bail application filed in Crime No.18/2013, the argument
on merits, essentially, was relying on the statement of co-accused recorded
under Section 27 of the Code. However, that does not appear to be the
correct approach in analyzing the role of the applicant. The role of the applicant
is, no doubt, mentioned by the co-accused — Dr. Pankaj Trivedi, who was
Controller In-charge in VYAPAM at the relevant time. He has disclosed the
names of six candidates sponsored by the applicant for increasing their marks
to secure place in the list of successful candidates. Those candidates have
also been proceeded against by the Investigating Agency. Another co-accused
—Nitin Mohindra has also confirmed about the role of the applicant and has
disclosed the names of candidates sponsored by the applicant, as has been
indicated by co-accused — Dr. Pankaj Trivedi. Co-accused — Nitin Mohindra
was working as Programmer, at the relevant time, in M.P, Professional
Examination Board at Bhopal. He has stated that the names were given to him
through one Sanjeev Saxena. The fact that this co-accused does not personally
know the applicant, cannot extricate the applicant if other materials filed along
with the charge-sheet against the applicant were to be accepted as it is. The
applicant has been named as one of the conspirators and having helped the
stated candidates in fraudulently passing the Constable Recruitment
Examination 2012. The charge-sheet already filed against the applicant in this
crime on 15th October, 2014, not only discloses the role of the applicant, but,

also refers to the material, which will be relied by the prosecution during the
trial. The allegations against the applicant in the charge-sheet reads thus :-
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29.  From the above, it is noticed that besides the memorandum under
Section 27 of the co-accused, the prosecution will be relying on hard-disk
data recovered from co-accused Nitin Mohindra, mapping valuation sheet,
analysis of OMR sheet, matching telephone calls of the applicant with that of
co-accused Ramshesh Sharma etc. This material, itself, is sufficient to indicate
the complicity of the applicant in the commission of Crime No.18/2013, if

proved. The question of admissibility of this evidence will have to be tested at
the trial. But, this material is certainly relevant for recording prima facie
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satisfaction about the involvement of the applicant in the alleged crime. Further,
it has been stated across the Bar that after filing of the charge-sheet on 15th
October, 2014, against the applicant in Crime No.18/2013, further investigation
has been done and the Investigating Agency has been able to unravel additional
material establishing complicity of the applicant in the commission of that crime.
That material has been placed before us in a sealed cover for our perusal.
Since it is yet to be placed on record along with the supplementary charge-
sheet, we do not deem it appropriate to dilate on that material - as that may
prejudice the investigation and also, inevitably, result in disclosure of the further
material gathered by the Investigating Agency. That must be eschewed. The |
fact that there is some doubt about the money transactions in respect of some
of the candidates would make no difference at this stage. Sufficeit to mention
that additional material will form part of the supplementary charge-sheet/Police
Report to be filed before the concerned Court against the applicant in Crime
No.18/2013 by first week of January, 2015. Considering the role of the
applicant, being a racketeer in the commission of the alleged offence, which is
a serious offence and would entail in punishment of life sentence and because
of the complexity of the investigation, the prayer for grant of bail even in
Crime No.18/2013 cannot be entertained at this stage.

30.  Asnoted earlier, the applicant is a resourceful person and that very
shortly the Investigating Agency is likely to record statement of co-accused
under Section 164 of Cr.P.C. Therefore, it may not be advisable to release
the applicant on bail, at this stage, which, inevitably, would impair the quality
of further investigation.

31.  Theargument of the applicant that there is no material produced by
the prosecution to even remotely suggest that the applicant is likely to flee
from the ends of justice or to tamper with the prosecution witnesses, cannot
be the sole basis to grant bail. The Court has to consider the totality of the
circumstances and if, prima facie, satisfied about the involvement of the
accused in the commission of the alleged crime and the role of the accused,
which is a serious offence, it would be appropriate to accede to the request of
the Investigating Agency to reject the prayer for bail, at least, until filing of the
final charge-sheet against the applicant in the stated crime, more particularly
keeping in mind the background and the standing of the accused in the society
having potential to influence the investigation of the crime.

32.  Learned counsel for the applicant relied on the decision of the Apex
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Court in the case of Sanjay Chandra (supra). He read out that judgment
extensively from paragraph 14 onwards up to paragraph 43. In the first place,
this decision does not take a view different from the settled legal position
expounded in the case of Dipak Subhashchandra Mehta (supra). Secondly,
the observations on which emphasis has been placed have been made in the
context of the factual position of that case. In that case, investigation was not
only complete in all respects, but, the Trial Court had also framed charge
against the accused, as can be discerned from the statement of facts recorded
in paragraph 19 of the said judgment. In that backdrop, the Court examined
the argument of the accused that now that the charge has been framed against
the accused, he was entitled for grant of bail; whereas the Trial Court and the
High Court rejected his application merely on the finding of seriousness of the
charge; the nature of the evidente in support of the charge; the likely sentence
to be imposed upon conviction; the possibility of interference with the
witnesses; the objection of the prosecuting anthorities and the possibility of
absconding from justice. The argument of the appellant in that case was the -
prosecution had not placed any material in support of the allegation that there
was possibility of the appellant attempting to tamper with the witnesses. Indeed,
in this judgment, reference is made to several other decisions including the
judgment in the case of Gurucharan Singh vs. State (Delhi Admn. ), wherein
the Apex Court has noted that unless exceptional circumstances are brought
to the notice of the Court which may defeat proper investigation and a fair
trial, the Court will not decline to grant bail to a person, who is not accused of
an offence punishable with death or imprisonment for life. In the present case,
we have already recorded our satisfaction that the offence is not only punishable
with life, but, have also referred to the fact that further investigation in Crime
No.18/2013 is in progress and charge-sheet is yet to be filed in Crime No.17/
2013 against the applicant, as of now; moreover, the Investigating Agency is
in the process of recording statement of one of the co-accused under Section
164 of Cr.P.C. Thus, release of the applicant at such a crucial stage of the
investigation may defeat the process of proper and fair investigation.

33.  Inthe reported judgment relied by the applicant, in paragraph 43, the
Court has noted that seriousness of the charge, no doubt, is one of the relevant
considetations for considering prayer for bail, but, that is not the only test or
the factor. For, the other factors also require the Court to examine as to the
extent of punishment that could be imposed after trial and conviction, under

6. (1978)1SCC118
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the relevant penal laws. In that case, the accused was arrested and was in jail
for quite some time until the framing of the charge and in that context iri
paragraph 39 of the decision, the Court analyzed the justness of the two
grounds, which had weighed with the Trial Court and the High Court to refuse
bail to the appellant. The primary ground was that the offence was a serious
one involving deep-rooted planning in which, huge financial loss is caused to -
the State exchequer. The second ground was that of the possibility of the
accused persons tampering with the witnesses, whereas the charge framed
against the appellant was of cheating and dishonestly inducing delivery of
property and forgery for the purpose of cheating using as genuine a forged
document and the punishment for that offence was imprisonment for a term
which may extend to seven years only. In the present case, however, the
investigation of both the crimes is still incomplete leave alone framing of charge
against the applicant. Moreover, if the applicant is convicted, may suffer-
punishment of imprisonment of life sentence. )

34. - Thenext decision relied by the counsel for the applicant -Siddharam
Satlingappa Mhetre (supra), is also inapposite to the fact situation of the
present case. In that case, the core issue was regarding the principles to be
bomne in mind while considerin g prayer for grant of anticipatory bail. In the
present case, we are considering the prayer for regular bail.

35.  Learned counsel for the applicant has then relied on the decision in the
case of Anupam J. Kulkarni (supra). This judgment deals with the principle
to be borne in mind while considering the application of Section 167 of Cr.P.C,
Emphasis was placed on paragraphs 10 and 11 of this decision. This decision
will be of no avail to the applicant in the fact situation of the present case. In
the first place, the situation referred to in Paragraph 11 of the reported judgment -
is in connection with the same accused committing several offences in one
occurrence and his arrest is shown in connection with only one or two offences
therefrom. In the present case, the Trial Court in its order dated 25-08-2014
has opined that applicant is proceeded for two separate occurrences resulting
in the commission of offences in Crime No.17/2013 and Crime No.18/2013.

36.  Be that as it may, this decision has been pressed into service at the
end of the argument by way of rejoinder. It was argued that it is well established
position that when the accused appears before the Court and applies for
surrender, in Jaw, the accused is in judicial custody and once he is in judicial
custody, the provisions of Section 167 must come into play. This argument is
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in the context of the applicant having made a formal application on 25.07.2014

_ to permit him to surrender in Crime No.17/2013. That application was,

however, rejected by the Trial Court for the reasons recorded ini the order
dated 26.07.2014. Where after, the applicant moved application for grant of
anticipatory bail in Crime No.17/2013. After rejection of that application, the
applicant applied for grant of regular bail in Crime No.17/2013 on 25.08.2014,
which was rejected by the Trial Court on 25.08.2014 itself. The applicant
thereafter moved an application for grant of anticipatory bail in Crime No.17/
2013 on 02.09.2014 which came to be rejected on 10.09.2014. The applicant,
no doubt, has challenged these orders before the Supreme Court by way of
SLP (Crl.) Nos.8154-56/2014 and it is still pending. The present application,
however, is simplicitor for grant of regular bail under Section'439 of Cr.P.C.
on the basis of his arrest in connection with Crime No.17/2013 on 06.11.2014.
The Investigating Agency has offered justification as to why the formal arrest
was effected on 06.11.2014, pursuant to the order passed by the Trial Court
on 29.10.2014. Notably, the formal arrest of the applicant was made only on
06.11.2014 and the police custody of the applicant was given between
12.11.2014till 17.11.2014 pursuant to the order passed by the Trial Court in
that behalf.

37.  The correctness of the orders dated 26.07.2014, 25.08.2014 and
10.09.2014 is a matter pending before the Supreme Court. Therefore, itis
n6t open for this Court to assume that the applicant be deemed to be in custody
even in connection with Crime No.17/2013 w.e.f. 25.07.20 14.

38. Whlle considering the regular bail apphcatlon as has been filed before
us, we will have to proceed on the assumption that the arrest of the applicant
has been effected only on 06.11.2014 in connection with Crime No.17/2013;
and the period for filing of the charge-sheet in Crime No.17/2013 would
commence from that date. In view of the liberty given by the Supreme Court
vide order dated 01.12.2014, the applicant has now advisedly approached
this Court with a prayer for grant of regular bail under Section 439 of Cr.P.C.
We have, therefore, confined our discussion to.the prayer for regular bail in
Crime No.17/2013. Thus understood, the decision pressed into service will
be of no avail. For, these are not applications for release on bail on account

. of default in filing of the charge-sheet within the statutory period against the

applicant in Crime No.17/2013. Notably, this argument has been raised at
the fag end when the Court was about to close the arguments. Further, the
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- argument was canvassed without raising a specific plea in the application with

reference to Section 167 of Cr.P.C., as filed before us - excepta vague ground
" taken in the form of paragraph 5. 23 (d) that the applicant was not requlred in
connection with any interrogation in FIR No.17/2013 as his police custody

was sought only between 12.11.2014 to 17.11.2014. There was no hurry or -

urgency for having police custody of the apphcant fori 1ntcrr0gat10n and the
applicant was not required in connection with any mterrogatlon in Crime
No.17/2013. As a result, we need not examine this aspect any further.

39..  Having said this, we may now revert to the grievance of the applicant
that the Investigating Agency has been playing foul with the applicant all

throughout. For that, emphasis was placed on the stand taken by the ..

Investigating Agency in the replies filed before the Trial Court, High Court and
the Supreme Court.

40.  Inreply to the application for grant of anticipatory bail filed by the -

applicant in Crime No.17/2013, the stand taken by the Investigating Agency
was that the question of arrest of the applicant will be considered only after

collection of sufficient evidence. According to the applicant; in subsequent

proceedmgs, however, a different stand was taken. This argument does not
. commend to us. Instead, we find merits in the submission of the learned counsel

for the prosecution that the Investigating Agency could legitimately take a .

different stand in two crimes on the factum of need to arrest the suspect. That
cannot be considered as inconsistent approach nor can it be said to be
contradictory in any manner. In that, the requirement of the custody of the
applicant in Crime No.18/2013 stood on a different footing because of the

nature of material already collected till then. Unlike, in Crime No.17/201 3,
the process of verification of the material showing involvement of the applicant

was underway. Similarly, the fact that the applicant had joined the investigation
on earlier occasion and was not arrested would also make no difference. As
the question of arresting the accused would arise only if the InvestlgatmgAgency
is ina position to justify the arrest, keeping in mind the provisions of Section
41 and newly inserted Section 41B of Cr.P.C. That situation was present in
Crime No.18/2013 at the relevant time and not in respect of Crime No 17/
2013.

41.  Much emphasis was placed by the learned counsel for the applicant
on the reply filed by S.T.F. in Crime No.17/2013 dated 08.09.2013. In the
said reply it has been stated that proclamation has been issued against the
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applicant. According to the applicant, no such proclamation was in force and
the statement so made was false to the knowledge of the Investigating Agency.
This argument stands belied from the order passed under Section 82 of Cr.P.C.
qua this applicant produced before us. First, we deem it apposite to reproduce -
the reply filed by the Investigating Agency dated 08.09.2014 in Crime No.17/
2013. The same reads thus :-
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42, On a bare reading of this reply, we are in agreement with the
submission canvassed on behalf of the prosecution that it refers to the fact
that proclamation has been issued against the applicant in Crime No.18/2013
and not in Crime No.17/2013. The fact that such proclamation was issued is
reinforced from the order passed by the concerned Magistrate on 20.06.2 014,
under Section 82 of the Code. The same reads thus :-
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43, We accept the argument of the prosecution that that stand was taken
_in Crime No.17/2013 to persuadc the Court for not grantmg anticipatory ba11
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to the applicant against whom proceedings under Section 82 of the Code
were already resorted to in connection with another crime. Hence, in our
opinion, the grievance made by the applicant is not only misplaced but is only
a subterfuge.

44.  Thattakes usto the argument that the applicant may be granted bail in
both the crimes and is willing to abide by any strict conditions that may be
imposed by the Court including to keep himself away from the State of M.P.
We have already dealt with this aspect in the earlier part of the judgment and
having recorded the finding that since the investigation qua the applicant in
both the crimes is still in progress and taking totality of the circumstances into
account, releasing the applicant on bail is not advisable, atleast, till filing of the

charge-sheet in Crime No.17/2013 and final charge-sheet in Crime

No.18/2013.

45.  Accordingly, both these applications must fail and are, therefore,
dismissed.

46.  Wedirect the Registry to retain copies of the compilations containing
the materials gathered by the Investigating Agency during the further
investigation after filing of the charge-sheet in Crime No.18/2013 and inrelation
to the investigation in Crime No.17/2013 as well as the copies of the note
indicating the reasons for time taken to arrest the applicant till 06.11.2014 in
Crime No.17/2013 inspite of the order dated 29.10.2014, to be kept in sealed
cover in the safe custody of the Registrar (Judicial} until the disposal of the
Special Leave Petitions filed by the applicant.

Applications dismissed.
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