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Accommodation Control Act, M.P. (41 of 1961), Section 12(I)(a) —
Suit for eviction — Landlord-tenant relationship — Held — Respondents/
Plaintiffs could not establish the relationship of landlord and tenant between
them and the appellant, the provisions of Section 12 of the M.P.
Accommodation Control Act would not be attracted at all - Tenancy suit
was not maintainable — Decree of eviction cannot be sustained — Appeal
allowed. [Raju Kushwaha Vs. Smt. Namita Gupta] . ¥24

I [T FfAfaaE, 9.4, (1961 BT 41). Gier 12(1)(¢) — FTwt
. @ ford 1% — AHTTfiE-fAReR Wy ~ sfifEiRa — gereffror 2 qrdior
I8 aik anfranelf @ 9w TeFERNE R RS BT GTE w©T Tl
X WG &, AW T A affee @ aRr 12 @ oudw fremd i
s d gd — fHRATY 9 wtwoflg 9@ o - Ygwehy €7 R
o1 TE vl W1 wedt - adfla weR)1 (W S ETeT fA. s afwr
) ' : v %24

- Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(b)
— Sub-letting — Appellant no. 1 (Tenant) shifting his business —
Possession handed over to appellant no. 2 — Held — Possession of
appellant no. 2 neither authorised by erstwhile owner nor by the plaintiff
(Landlord), so decree u/s 12(1)(b) of the Act also affirmed. [Saheed
Khan (Since Dead) Through L.Rs. Vs. Shareef Hussain)] ...1794

T I SARNagE, 7H (1961 #T 41). amer 12(1)(F) —
gT—fevrderdt — afianefl swie 1 (favdER) 3 g PRITR FT w©IH
aRads fear — sfrareff s 2 $ Fwn swrala fear T@r —
aftafreiRa — sftareff sns 2 o1 weor 7 ot aqd @) g sk T
3 A (Fermfas) g1 mRmw 2, o afifrm @ e 12(0) ) @
gty 3wt Y +ft affe @ 1) (T wm (G q9e) swr At
gfafafer i1, e gdw) ...1794

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c) —
Denial of title — Agreement to sell between erstwhile owner and appellant
no. 1 (Tenant) — Subsequently, erstwhile owner sold the suit shop to the
plaintiff (Landlord) Held — Mere execution of agreement to sell does
not confer title on tenant — Judgment & decree of both the Courts below
w/s 12(1)(c) of the Act affirmed — Appeal dismissed. {Saheed Khan (Since
Dead) Through L.Rs. Vs. Shareef Hussain] ...1794



-

INDEX 5

© ®FIT [T SR, AR, (1961 BT 41), Grer 12()(Hd) — a@er &)
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B fama o —sifFEiRT — 9 w3 R o1 P fver ot wa
WS el dar — afifros a9 arr 1201)(@) @ siovfa @ R <y
$ﬁVhQ?fﬁ;aﬁaﬁsrﬂmﬁeaﬁn3‘—mﬁamﬁm-(mﬁaaﬁ(u§fm)
g fafere ufafifr fa ww =) _ ...1794

Arbitration Act (10 of 1940), Section 39 and Arbitration and
Conciliation Act (26 of 1996), Section 31 — Rate of interest — As far as
pre-reference period is concerned law permits its execution by
agreement between the parties and for remaining period, the arbitrator
is given power under Section 31 to pass an appropriate order —
Reduction of interest @ 15% to 9% by the District Judge on the ground
of Economic condition and reforms seems to be correct — There is
nothing to show that the reduction of interest ordered is arbitrary and
illegal decision rendered without any reason being given. [Machines
India (M/s.) Vs. Chief Engineer, Jabalpur Zone] (DB)...1834

ATV SfIfTT (1940 BT 10), aer 39 vT wrEawery anv yaw
IFATaT (1996 BT 26), T 31 — T B} TV — el B GoH LG
safer BT 99w ¢, TAORY B A7 IR T A sweT e 5w 9
AR AW T v Y ol B R weRer @b v 31 B T WP
AR URT B N wfrg € T 2 — Rer = gRT sTRfE R
X GoIRT & Imame W S B T 15% A HereY 9% FdT @ SR
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Rar (1) A Aiv FPRR, Seaqz W) (DB)...1834

Arbitration and Conciliation Act (26 of 1996), Section 31 —
See — Arbitration Act, 1940, Section 39 [Machines India (M/s.) Vs.
Chief Engineer, Jabalpur Zone] (DB)...1834

Arve JIV AT HTIT (1996 BT 26), GRT 31 — P& —
ARy AT, 1940, arer 39 (Aei=w sfewr (}) A1 9w gohfmz
SR STLT) (DB)...1834

Central Excise Act (1 of 1944), Section 35-G — Small Scale
Industry — Exemption — 2 small scale industries owned by one person
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availed the benefit of exemption — Held — Both units have different
entrances and end produce is different — Howcver, Income Tax Account
is in name of one unit — Administrative staff is one and cxpenses of
both units are borne by unit no. 1 — Consolidated profit and loss account
is prepared for both units — Income tax assessment was made jointly —
Not entitled for exemption — Appeal dismissed. [Parag Fans & Coolings
Vs. Commissioner, Customs] (DB)...1845

PEIT Tegre—[ed AEITTT (1944 BT 1), T 35—} — Y GEIT
— gE — o a@fd @ Wi © < &g SElv 3 BE % o @7 SuHiT
frar — afrfEiRa — S geEat @ wdwr arf ge ofow sarg i @
— EifYy, ATADY GRT P SHE @ AW W & — TNhT e Uw o 2
sk <97 3oTEAr B "l o1 989 361Y ®. 1 5T fear orar @ - 99
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WgF $U 9 foar - g @ fad gear @ — e =Ry (R
B gvs Hfa 4. iR, swe=) (DB)...1845

Civil Procedure Code (5 of 1908), Section 10 — Matter in issue,
directly and substantially — Means — The same must be necessary for
“the decision of previously instituted suit. [Govind Prasad Vs. Sandeep
* Kumar] i ...1683

ffer wiFar af2ar (1908 #7 5), &7 10 — fa9rey [awyg, wcgea:
Fiv oRa: — FUfq — 4% qd o WRea aw @ ol g amewgs s
=ifgq | (mMfas ga fa. Idu Far) ...1683

Civil Procedure Code (5 of 1908), Section 10 — Matter in issue
— Means — All the material disputed questions. [Govind Prasad Vs.
Sandcep Kumar] ...1683

ffrer afivar gfear (1908 &7 5), T 10 — f@9rE  fawa — Jo7iq
— ) wewqef fyaife we (nifea= gwrg fo. 9909 §aR)  ...1683

Civil Procedure Code (5 of 1908), Section 10 — Stay of suit —
Object —To prevent trying of two suits in respect of the same matter in
issue. [Govind Prasad Vs. Sandeep Kumarj «..1683

Rifaer afF=ar wfear (1908 aﬂs),m?r1oi'“67?w#$¥aqa‘w
—gar fagm v @ w9y F g Rt & fawer der ) (mias
garE fa. ¥dv $AR) ...1683
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Civil Procedure Code (5 of 1908), Section 100 and Transfer of
Property Act (4 of 1882), Section 58 — Sale deed or Mortgage deed —
Document written for the purpose of executing mortgage — There was
a condition that in case the loan amount is not paid by the plaintiff the
mortgagee would be entitled to get a sale deed executed and the land
given in the possession of the appellant ~ There is no evidence that
the land was ever purchased by the appellant — Held — There is no
perversity or illegality in recording the finding by Courts below that
the respondent/plaintiff was the owner of suit land and the document
Ex.P-1 was the document of mortgage and not of sale — Courts below
have rightly decreed the suit —No interference is warranted — Appeal
is dismissed. [Muliammad Ayoob Khan (Since Deceased) Through L.Rs.
Samsunrisha (Smt.) Vs, Krishnapratap Singh] ...1788

Rifeer gfar wfeor (1908 w1 5), anT 100 vT wRFy seaeor
AT (1882 BT 4) g7 58 — fET @ a1 797 fAoE — 9
Frenfea f5d o9 @ mism g e faar T — 3ad od off £
TN EIRT 0T BT 6T A<t T B 9 @ Rafy § duwer ey faw
Fromfea ovart @1 swar st sk adfremeff ot wfr @ @ fear T
- @iz wie T & afieneff grr Aoy mw @ uF e —
FFETRT — Pred et T 98 P afrfafae a@ ¥ Bty
Fodwaar o1 sdaar 1 5 gevefl /9, areqfr &1 w@eh on alv -
A wef fl1 que &7 qwaw o AR 7 5 fmw @ — Prad
et 3 Shia Wy @ are e frar — swaEy @ araeaear T —
mmi(maq\a@m(ﬁw)mmummﬁﬁn
(Y} R, ergain Ryw) "...1788

Civil Procedure Code (5 of 1908), Section 115 & Order 9 Rule 13
— Civil Revision — Other Proceedings — There is no reason to restrict the
meaning of “Proceedings” akin to the suit — Proceeding under Order 9
Rule 13 would be covered by expression “other proceedings” as used in
proviso to Section 115(1) — Any interlocutory order passed in such
proceedings, would not be amenable to Revisional jurisdiction — Revision
does not lie against the order rejecting application filed under Section 45
of Evidence Act — Revision dismissed as not maintainable. [Kamar
Mohammad Khan Vs. Nawab Mansoor Ali Khan Pataudi] ...1877

%aymr#ﬁm(ms T 5), €T 115 T I3 9 [y 13 —
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Rifder gardierer — g Frfarfeer — are @ we sdafea @ aof st
I $ T $IT FROT 987 — a2 9 99 13 9 fava FdarEl, ug
3 eRiqfyar” g1 srestiad st our % g 115(1) © wWgw A
i fear T € — v srdarfeal & nila fear T sid sidad! st
e AftreRar @ sregefta < @i — e aftfem @Y e 45 @
gmia aRE 5 W adsT @ 'Rl @ R & fawg gadevr T8
gl — giEer @R a5ifs aiuefiy 98| (@9 9iewie o f4 [\E
TRT Il = aeid) ...1877

Civil Procedure Code (5 of 1908), Section 115 — See — Land
Acquisition Act, 1894, Sections 30, 533 & 54 [Surendra Kaur (Smt.) Vs.
Satinder Singh Chhabra] _ ) ... 1867

fafaa gfear afear (1908 @1 5). arr 115 — @ — qF Fo7
SAFIFIIH, 1894, STV 30, 53 T 54 (¥ &I (’Sﬁ'ﬂfﬁ) fa. wir=x g
BIIST) , ..1867

Civil Procedure Code (5 of 1908), Section 151 & 152 —
Correction in the decree — Mistake committed in the pleadings cannot
be corrected in exercise of powers either u/s 151 or 152 CPC — Revision
dismissed. [Muniya Bai Vs. Golman] L eee¥23

fyfaer mfam G18ar (1908 7 5), &I%T 151 F 152 — 531 4 gew
— aftrgeat § Ffa *Y T3 Tadl ® fu. 9 9 9 g 151 97 152
P sfata ufral &1 TT $RG Y GART &) o wwEd — A0
wfer | (i o fa. man) e *23

Civil Procedure Code (5 of 1908), Order 1 Rule 10 —Petitioners
being sisters of deceased, born before coming in force the amended
provisions of Section 6 of Hindu Succession Act, 1956 and their parent
still being alive — Whether necessary party — Held — No — Suit filed for
declaration and injunction by L.Rs. of deceased (one of the co-parcener)
against the parents and brothers of deceased, then the petitioners who
got birth prior to 2005 before coming in force the amended provisions
of section 6 of the Act are neither necessary nor proper parties — The
same could be adjudicated by passing the effective decree only in
presenée of respondents no. 1 and 2, the plaintiffs and the respondents
no. 3 to 7 the defendants. [Shanti Bai Vs. Sushila Bai] ©..1679
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Rifaer afaar wiedr (1908 &7 5), an3er 1 fra7 10 — ardvw, e
3t 981 Bt gy, g ScwRer afafraw, 1956 @) amr 6 @ woifow
IuEE gATEl B9 @ qd W @ Ay S wrar-frar s Sifaa @ — w4
AT GHER ¥ — IR — Y - [aw 3 e afsfifRemr
(Fewfis & @ 1) g (a9 @ Aaar-fyar @ aEal $ faweg wiwon o
AR Y 1% W fFar, a7 ardhrer s sl 3t ot 6 @ wwaiftE
Suge yard g1 | g, 2005 ¥ g W €, 9 9 A@wws w7 € 9fyg
UHGR ¥ — Sad o AEerad $ad qeaefl . 1 9 2, o gen weaeff
#. 3 9 7, aRmErdror @ suRefy F ward R wilRa o fvar o war
21 (enfy o fy. ghem T) , . ...1679

Civil Procedure Code (5 of 1908), Order 6 Rule 2 — Pleadings —
Requirement — Plead facta probanda not facta probantia. [Govind
Prasad Vs. Sandeep Kumar] . ...1683,

Rifaer qiFar aiaor (1908 &7 5) 3 6 a7 2 — FygaT — Iiar
— arfedd Tl &7 Af¥vare far o mifyy < fF 9= wiidws aeay &1 e
BT 98 Wifaa fen o 81 (M e 4 9w gaw) ...1683

Civil Procedure Code. (5 of 1908), Order 41 Rule 234 and
Transfer of Property Act (4 of 1882), Section 44 — Transfer of undivided
share by coparcener— Respondent filed the suit for declaration of title,
partition'and mesne profits — Suit was decreed — Objection was filed
before executing Court that appellants have purchased a part of
disputed land from a coparcener—Appellate Court remanded the matter
to ascertain the title of decree holder in respect of 1/2 share by
collecting evidence — Held ~ Transferee from a co-owner would not be
in a better position than the co-owner and does not have any right to
exclusive possession —Appellate Court rightly remanded the case back
—~Appeal dismissed. [Tilak Education Research & Development Society
Vs. Smt. Phoolwati) ' o ...1801

Rifrer wfasgr wiear (1908 &1 5) 3R 41 Py 237 9 o= gl
STV HTETITT (1882 BT 4), &1 44 — WeAUS gy sAfgaiog s &1
der — weedff 3w Y |ivon, fee W daerde amt 2g are
seqd frar — are fe@a frar T — fraree < 3 owws e
T B T T andreneffor 3 wearfye @ fafaw qfy o1 v | wa
foar — arftelt =maTem 4 1 /2 Y @ WEg A 9w el W} AR

—_—
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@ [ o AffilEg ok @ fad wwar afnifa fear — sty —
wewrll ¥ Aaffl, wewr) @ deax Rafy ¥ 9 s sty ot @

ﬁmaﬁ#mﬁmﬂﬁ%‘—mw#%ﬁam@m_

ufift fear— srfia enRwr (Res wg@o R’Tﬁf S sRdAUdT
WEEd fa. e o) ..1801

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14 — See — Service Law [Toofan Singh Vs. M.P. State Civil
Supplies] «.1729

Rifaer Rar (ffover, Frasor aiv adfie) o 5.9, 1966, R 14
~ 3@ — dar A (yem e A il Re fifa ITwngy) ...1729

Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(b), District
and Sessions Judges (Death-cum-Retirement Benefits) Rules, M.P. 1964,
Rule 1-A & Higher Judicial Service (Recruitment and Conditions of
Service}) Rules, M.P. 1994, Rule 14 — Compulsory retirement —
Administrative Committee made recommendation that ‘suitable to continue
in service’ — Held — Full Court is the final authority and the decision of
Full Court will prevail over the recommendation of Administrative
Committee. [Shailendra Singh Nahar Vs. Stateof M.P.]  (DB)...1754

Rifde war (39r) fram, 2.3 1976, FRr a2()(d), Rrear w7 a7
TR (96 WE Wanfagha arq) (95, 2.4, 1964, Fraq 1—¢ vF geaav
Iy dar (adl aiv dar wd) A aH, 1994 A 14 — afard
Warfrgha — wemafye wfify 3 szrar @) 5 dar ¥ T e @ R
T — affeiRe — ga $1¢ oRm mierd @ iy ga $1¢ @1 fiofg
RIS i @Y argerar W asRid B (e Riw e fr .
) (DB)...1754

Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(b),
District and Sessions Judges (Death-cum-Retirement Benefits) Rules,
M.F. 1964, Rule 1-A and Higher Judicial Service (Recruitment and
Conditions of Service) Rules, M.P. 1994, Rule 14 — Compulsory
retirement — Petitioner — Additional District and Sessions J udge — Grant
of selection grade — Previous adverse entries “Integrity Doubtful” —
Held —After considering entire service record, even if judicial officer
was awarded selection grade that would not wipé the previous adverse

e
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entries — Petition dismissed. [Shailendra Singh Nahar Vs. State of ML.P.]
(DB)...1754

fifeer dar (@or7) Fram, a3 1976, fFam 42(1)(d), Foar va w7
~rAnfier (g wE darfagica @) [AF 9.8, 1964, [T 1-¢ U9 GeAav
e dar (adf v dar wd) Faa 77, 1994, 4w 14 — Sfard
darfgfea — ot — afaRTa faear @ 93 wmmnEle — e i3S &1
aaH — gdadl nfraw wfafear -wwfrer deras - affrgiRa -
Wyl War aftele &1 far g et @ e | i wfie gty
& fadee ¥ wem far war, 399 qdadf afaga afefear =& s |
— mifaer wfYen) (Pda= g TR fa. 9.9, =) (DB)...1754

Companies Act (1 of 1956), Sections 433 & 434 — Winding up —
Application for winding up of the company —Respondent had apparently
. neglected to pay the sum and the deeming provision of Section 434
(1)(a) is attracted and it can be held that the respondent company is
unable to pay its debt — Petitioner cannot be denied the order of winding
up of the respondent company by directing it to avail alternate remedy
— Petition admitted. [Bell Finvest (India) Ltd. (M/s.), Mumbai Vs. M/
s. M.P. Proteins Pvt, Ltd., Mandsaur] . ...1854

FH FERT (1956 BT 1), FIRTY 433 T 434 — GREGATTT — G
? TREAW 2g AT — uegefl § yee wU ¥ W @ guar @) Suar
B X gRT 434(1)(T) BT GEIT 9N 9T SUsSH ATwiya wiar € AR Gw
atafeiRa faar ot woar @ % uegeff $9i st o1 &1 A B
# agd & — Al 7 defeus SuaR &1 sadd 91 ¢ fod R e
g0 yueff sl @ uRwAE & oy ¥ gew d f%ar o gwdar —
aifyet wWier #1139 e @) fa. @), 99 fa % gd
gieEa gyt fa., agEix) ...1854

Constitution — Article 19(1)(g) — Freedom of speech and expression
—Journalist reporting against corruption or misdeeds of public servants —
Order passed against Journalist under M.P. Rajya Suraksha Adhiniyam
based on petty cases — Impliedly means that attempt is made by
administration to silence the voice of Journalist — Infringement of
fundamental rights — Order passed by District Magistrate and of
Commissioner quashed with cost of Rs. 10,000/~. [Anoop Saxena Vs. The
Secretary, Ministry of Home Affairs, Bhopal] ...1704
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TIETT — FIBT 19(1)(o) — Fad Bt gl afrfE @ wITar
— F AIB! T AR @ gEAT B 6w =eR B RO - w=wer
$ﬁwﬁrﬂ§ﬁmﬁ'$mwmﬁmmg¥maﬁrﬁuﬂ$
Fwid aRw wRa f&ar T - Rakc v @ sl Preaar @ fF T
BN THER B A wig w31 % ol oy fear mar @ - q@em
AP a1 afreres — frar Tosiftrer v sgaa gRT wifka feen T
AR, &, 10,000/— =T B WA AREEA | @y R A, T e,
fifredY afe st apad, miaa) ...1704

Constitution — Article 226 — Maintainability of Writ Petition
against Judicial Orders — Writ Petition filed against the order by which
application under Order 21 Rule 97 of CPC has been rejected — Appeal

would lie under Order 21 Rule 103 — When other statutory remedies .

are available to the petitioner for redressal of his grievance, judicial
orders passed by Civil Court are not amenable to writ jurisdiction under
Article 226 of Constitution. [Satya Pal Anand Vs. Bal Neketan Nyas,
Bhopal] (DB)...1772

VIFETT — JqBT 226 — RF Rt B fww Re gifysr 7
yigoigar — s e gt RINE. 3 oy 21 Frm o7 @ amfa
ardeT aeIeR foar ar, B g Re wifer — s 21 P 103 @
srarta arfie g1 — s ATl @ ot Rioram @ Prarer 37 s e
SR v 2, e = gwr wiRe =nfie ary, 9fer @
ATBT 226 ® Fafa Re AR @ seaefs 78| (wemwra see
T @ =, aiure) (DB)...1772

Constitution — Article 226 — Policy Matter — Judicial Review —
Where a policy is contrary to law or is in violation of the provisions of
Constitution, or is arbitrary or irrational, Courts must perform their
constitutional duties by striking it down. [State of M.P, Vs. Mala
Banerjee] (8C)...1642

TRETT — JqeBT 226 — NfoTT grwer — =nfiw gAfaaieT —
st Aify fafr & fvde 2 o whes @ swEe @ seawE ¥ @ W
AT U9 Igfyayaa 2, et o 9 afrefed o2 o gdenfe
Hed el W YT ST 9ISy | (9. I~a 3. wrer asif)  (SC)...1642

Constitution — Article 226 — Precedence — Judgment of Co-
ordinate Bench — A Bench should ordinarily follow the decision of a
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Co-ordinate Bench or élse should forward the matter to the Chief
Justice for constituting a Larger Bench in case the reasoning and
conclusion of the Co-ordinate Bench is not acceptable. [State of M.P.
Vs. Mala Banerjee] . . (SC)...1642

GRErT — w87 226 — YT YT — wHwa ~yradic &1 T —
WE w0 ] F e 3 wwes gafic 9 i a1 aERer e
AT T AR B g el B gE Rds @ e g
s fa se Ty, afy wea e o1 a8 iR ey wWer 9t
9 €1 (AU, v . A Teff) o (SC)...1642

Constitution — Article 227 — Scope of interference ~ Trial Court
directed petitioner to pay ad valorem court fee on the suit—Impugned order

- 'was passed by the trial court under the vested discretionary jurisdiction and

does not appear illegal, irregular or against the propriety of law, cannot be
interfered at this stage — However, in the interest of justice in the available
circumstances, petitioner is extended further period of 30 days to take steps
to amend and modify the valuation and to pay court fee. [Harish Patel Vs.
Sanjay Kumar] ...1676

. GIRYTT — BT 227 — FEiY &1 @ — frare s=maew @
Il B AR ¥ ATER ~Erad B g o @ fad P fear —
FaAfa sy 1 fEre e ' P v aktefar @
Sl qIa 6T Tar o @R uE odw, afwfa @ fAfy @ sifeg @
freg wfia &Y &ar, 9 ¥P9 W wwEy a8 fear o wear — ey
=mafed #, Suae oRURAY & I &t qeareT Wit =3 w@
SUIART P qAT ARIOY BN e w9 B R 30 et @Y afuRew
Faftr 9 1| (e e f1. wow wAw) ...1676

Constitution —Article 227 — Writ — Maintainability — Alternative
remedy of appeal available — Violation of principle of natural justice —
Avaijlability of alternative remedy is no bar — Writ is maintainable.
[Chandrakanta Bai Vs. State of M.P.] (DB)...1657

wRErT — g 227 — Re — wyvfizar — sfta @1 dsfas
YR Syde — d4iiie = @ fagia o1 Sy — dufore st @Y
SUaEAd BI% I T — Re ghovfi @) (@=eiar e A ay. a=)
' ' ' (DB)...1657
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Constitution — Article 265 — Sthaniya Kshetra Me Mal Ke
Pravesh Par Kar Adhiniyam, M.P. (52 of 1976), Section 3 — Entry Tax
— Rate of Tux— By notification dated 1-5-1997 which remained in force
till 30-9-1997, rate of entry tax was reduced to 1% — However, as per
proviso, the dealers who had already paid the tax at the higher rate
were not entitled to refund of the same - Article 265 provides that no
tax shall be levied or collected except by authority of law — Proviso
providing for non-refund of tax paid at higher rate is unconstitutional
* being violative of Article 14 and 265 of Constitution of Indja —Appeal
allowed. [Vikram Cement Vs. State of M.P.] ) (SC)...1647

WRETT — §q=0T 265 — AT &7 7 W # Fder gv @w
ey, 95 (1976 BT 52), ¥ 3 — HI¥ @Y — T P 57 — ARRgAT
feei@ 01—-05—1997 &t 30—09—-1997 g& W) v, B FRT WAW BT T T
B 1% EET T — FUIN, WP @ ITAR ox ot ggd @ geaaw
W BT YA W P ¢ 4 990 © URE @ R gear ) —
IFLTBT 265 SUATR HeaT ¥ 5 B IR GG AT TG TE W1 Awar
faarr faftr @ wifteR gR1 — SerR &Y R Ay fd W TR FF ahaew
T @ e SuERE w3 B Wge R @ Wle @ gy 14 9
265 ¥ SewEd ¥ w9 @ A0 audute @ ~ anfla weR| Rww daw
fa. 7. wrow) (80)...1647

Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Maintenance amount — Wife filed marks-sheet and transfer certificate
of her son in which name of the present petitioner was mentioned as
father of child — Her name was mentioned as wife — This document
relate to the year 1997 — It is admitted that applicant has second wife
—Maintenance rightly granted. [Nahar Singh Vs. Jhinki Bai] ...1884

ToE HIHAT WIAAL, 1973 (1974 T 2), &NT 125 — wvor—gigor Ay
— ol AU TFA B FHgd AN AT FHOTE wqa fear R
A ATt 1 T qree @ a1 @ we § sfeate o — wwet T gl
a%mﬁ'v%aﬂqaw-ugmﬁaa—dwg?ﬁﬁ#ﬁaé—u'gﬁﬂaﬁ
g 1% amige 1 fydfy 7eh @ — w=oToiyor SR vy @ wer Ry T
(e w4 el 1) ...1884

Criminal Procedure Code, 1973 (2 of 1974), Section 221 — See
— Penal Code, 1860, Section 306 [Arun Vs. State of M.P.] ...1825

Y
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qUs Ufpgr wifear, 1973 (1974 T 2) G 221 — 3@ — TUF
glear 1860, grvr 306 (rwvT fa. AW, ex) ...1825

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — Bail

— Admissions in Medical Colleges were given by corrupt means — _
Offence has potential of undermining the trust of people in the integrity
of medical profession — If undeserving candidates are admitted to
medical courses by corrupt means, not only the society will be deprived
of the best brains treating the patients, patients will be faced with
undeserving and corrupt persons treating them —Bail cannot be granted
—~ However, as applicant is in jail for more than 1 year and there is no
substantial progress in trial, it is directed that in case trial is not
completed within one year, the applicant shall be entitled to apply for
bail afresh to the ngh Court. [Vinod Bhandari (Dr.) Vs. State of M.P.]
-(SC)...1625

TS GIHAT Qledr, 1973 (1974 FT 2), SNT 439 — WIFT —
Frfsmr qerfieray 3 g arr grr g9 9 73 — SR ¥
fafereia = 1 faeedl w @ Y @1 e ST o @)
gaar # — afy st awRfa e o weEt gre faferei seamat ¥
yaer fadr 9y 2, 9 $99 W Son T ol € w9t @ srEr w
i BT, 70, STET SuER SRR 91 i @ik uwe wfvaat @
WHAT FRA — T 72 T @) o wedt —faeg shar fy ades 1 9
R/ gt g | ofF 7 2 it fEre ¥ 91 anam wfy o 55 2, ue
Rt fem mr fr afy 1o af @ @ e o ) fear o,
IMTH, o9 AT 31 @ AR A wAeG g A8ET 3 FT FHEN
gl (fete woed (s7) fI. w3, w=) (SC)...1625

Criminal Procedure Code, 1973 (2 of 1974), Section 439,
Recognised Examinations Act, M.P. (10 of 1937), Sections 3(D}, 1,2 &
3 (also referred to as ‘Manyataprapt Pariksha Adhiniyam, M.P. 1937)
and Penal Code (45 of 1860), Sections 409, 420 & 120-B — Bail -
Applicant alleged to have acted as middleman to facilitate candidate
who had appeared in examination conducted by VYAPAM for Pre P.G.
Medical course — Apprehension that L.O. will be biased based on vague
and unsubstantiated plea which cannot be accepted — Further the
applicant has refused to accept the offer of STF of interrogation of
applicant under the supervision of STF chief — While deciding
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anticipatory bail it has already been decided that custodial
interrogation is necessary —Although applicant has rejected the offer,
even then STF chief is directed to supervise the interrogation session
~Application rejected. [Vipin Goel Vs. State of M.P.]  (DB)...1916

TV YIHT WIedl, 1973 (1974 BT 2), ST 439, F=amred gviar
FET9 47 (1937 T 10), G0 3(SY). 1, 2 T 5 V7 T0S WiRGT (1869
PT 45) VTP 409, 420 T 120—F — GHTT — FRATEH 7 ASRE w9 @
9 aifal 1 75w F © fad fawifad & wu & o e ot e
g AT 31 18 weelt fifeer s ¢ uden ¥ wiwhim
gV A ~ ¥F ImweT % awvr aftrerd) werarly whm, srese ©E st
aftars, W arenRa @ R wfer 9@ foar w1 wwar — sue afaRea
. AETE 7 AT, " © A § qdee @ ua s @ ga.dl
. B Hwre $ axdiar fear & — afrs smea o7 fafess o a5
Te ugd & fafifaa fem @ f5 aftrer & qpare arews € — wuly
IATF A THE FEFR fFT 2, 99 @ AU, 1E 3 (ga 9w
o wida & @ fod FRRE fear o @ - s ssior frar
T (R mae fa. 79 3a) (DB)...1916

Criminal Procedure Code, 1973 (2 of 1974), Section 454 —
Supurdaginama of vehicle — 200 bottles of Rex Cough Syrup were
being transported in an unregistered vehicle — Vehicle was purchased
on 22.10.14 and was insured — Vehicle was yet to be registered in the
name of the applicant but he is title holder thereof — If a vehicle is
seized in connection with criminal case, it should be returned and should
not be allowed to rot in unprotected condition — Court shall call a report
from Police Station regarding engine and chasis numbers and if they
match, the vehicle shall be released in interim custody on condition.
[Harshvardhan Pandey Vs. State of M.P.] +..1902

G AfHAT TIedl, 1973 (1974 BT 2), €I%T 45¢ — BT BT GYR VAT
— 37 % RRY Y 200 Saa’ &1 aRaeT avsisd aET ¥ a9 <@
UqT — 22.10.14 B qET w9 AT T o A fared o1 — AT @
gSieeoT HY ARTE $ I | ST o uNY, 98 SUST FHURT § — A%
ATREIF UPTT & WG { 9@ 9wy fpar oar @ 99 SR 9w fear
gt fed i agelm Reufa F exm st 98 far o1 woar -
T WA AR AW S @ W9" & g o /@ aRegs gerT
e afy swer fram star 2, 9T & wal @ wer Foke afrer ¥



#

INDEX ' 17

Bier WA | (FSaedT wed fi. 5y, rsa) ...1902
* District and Sessions Judges (Death-cum-Retirement Benefits)
Rules, M.P. 1964, Rule 1-A — See — Civil Services (Pension) Rules,

M.P. 1976, Rule 42(1)(b) [Shailendra Singh Nahar Vs. State of ML.P.]
(DB)...1754

Frar va wa ~rarfler (3og w§ |aifagiea @) 79, 73, 1964,
frm 1—v — @& — R dar (@97) Fag a5 196, T a2(1)()
(Fta= Ri' smex fa; 9.9, =) (DB)...1754

Evidence Act (1 of 1872), Section 101 — Burden to prove — The

. burden to prove that the vehicle was not invelved in the accident was

on driver and Tempo owner (respondent no. 1 and 2) — But they failed
to discharge their burden. [Mohd. Azad @ Ajju Vs. Mahesh] ...1810

e YT (1872 &7 1), €T 101 — WT ST FI¥ — € WIiAQ
A o1 AR 5 geed § aew wifte s en, Aras ©E <l w@rh
(reeff HATE 1 9 2) W o — WY ¢ AAT AR SR B A A
@ | (Aizw arars 9% A fa. #2w) : ...1810

Higher Judicial Service (Recruitment and Conditions of
Service) Rules, M.P. 1994, Rule 14 — See — Civil Services (Pension)
Rules, M.P. 1976, Rule 42(1)(b) [Shailendra Singh Nahar Vs. State of
M.P.] ' (DB)... 1754

gegav e |ar (adf giv dar ud’) fFaa 27, 1994, a7 14

— @ — Rifaa dar () Fam 18 1976, w42 () (@d= fus

Tex fa. 1.9, I579) (DB)...1754

Hindu Law — Undivided ‘coparcenqry Property — Nature of
possession of coparcener — Every coparcener is co-owner of the entire
property till the same is partitioned in accordance to the procedure
prescribed under the law and if the coparcenary property is in
possession of some other coparcener, then as per settled proposition
of Hindu Personal Law, the possession of such coparcener is deemed
to be the possession as trustee of other coparceners till the partition
of the same is carried out and the separate possession is given. [Gorelal
Lodhi Vs. Ratan Lal Lodhi] ...1861



18 INDEX

18 Bfr — sifemfirg avarfia? aofa — aeeile & »ed o7
WY — Ic8® WeRTe Wqr WaRkd w1 a9 9% ge—arh @ w9 95 R
fafer 7" fafea wfisear @ ey SweT fmrom @ st st afy weaifE
wufes Tl o wewilie @ ot ¥ @ qw g wWiw AR @ grenfa
ARG & JATHIR 99 WewifiE BT Beolt a1 et @ A @ w9
#‘wm%mwﬁﬁmﬁmﬂaﬁmmsﬁ?qwm
el foar wwn) (TRae ad {1 xaw ara ateh) ...1861

Hindu Succession Act (30 of 1956), Section 6 — Opening of
succession of daughters becoming co-parceners in view of 2005

amendment — Daughters who got birth after the enforcement of -

amended provisions of Section 6 have co-parcenary rights in the
ancestral joint Hindu family property of their parents — Such daughters
shall get the rights in such property on opening the succession on
account of death of the co-parcener through whom they are claiming -
In the present case the petitioners got birth before 2005, their
succession rights has not been opened as their father is still alive and
as such not entitled to get any right, title or share in the disputed
property as co-parcener. [Shanti Bai Vs. Sushila Bai] ...1679

1= werIferaTe AP (1956 @7 30), ST 6 — 2005 ¥ WegT
@ gRewa v&d ga gha @ wEelfie §7 w7 v swieY g
ﬁw—gﬁﬁﬁﬁwmmsﬁmﬁfﬁamﬁﬁmﬁqmgm
g 9% o W far @Y dqw waEw g wRer wuRkd ¥ wsafie
FferaR 2 — ¢ Bl @t s wuRa 9 afrer AT S wwETRE
forae grr 4 2@ o @ ¥ 5 g @ SR ScwfeR W e @ —
T JHOT F AT 2005 B qd T ¥, SwRIRER @ 9P AR
INH TE gY ¥ ity e far seft sifta & ek g ave Raifg
gufed ¥ weaifie @ w7 F i afer, W o e Mat @ B
FhaR el | (Ffy ard fa. gier 9F) ...1679

Interpretation of statute — (a) Even a Single adverse entry about
integrity of a judicial officer may be sufficient to compulsorily retire
him from service. (b) Theory of effacement of adverse entry is not
attracted in respect of consideration of proposal for compulsory
retirement. [Shailendra Singh Nahar Vs. State of M.P.] (DB)...1754
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¥ o afvaa nfafe €Y 9 Qar ¥ afad tofga 5 eH 5 @
waiw & wedt 21 @) wfiea e @ R @ fagra e
Rarfgfia & A wwe @ RERe $ wEg § st T san @
Riw smex fa. 7.9, r=3) _ - (DB)...1754

Interpretation of statute — Precedent — Binding — Conflicting
decision of Apex Court of equal number of Judges — Earlier Bench decision
is binding — Unless explained by the latter Bench of equal strength. [Parag
Fans & Coolings Vs. Commissioner, Customs] (DB)...1845

FIgT BT T — qd ~g — FrEgent — Wafen UErad @ 6
e @ =grEreRReTe 9 <riel o1 weR R Fofs — qEud —mrdie
@1 Frofy IS — 99 o 5 9% B 999 G@Ed 3 e R WS

= T WET] (AT B Us afad fa ofieR, swew) (DB)...1845

Juvenile Justice (Care and Protection of Children) Act (56 of
2000}, Section 12— Bail - The intention of the legislature to grant bail
to the juvenile irrespective of nature or gravity of the offence alleged
to have been committed by him and can be defined only in the case
where there appears reasonable grounds for believing that the release
is likely to bring him into association with any known criminal or expose
him to moral, physical or psychological danger or that his release shall
defeat the ends of justice — Further held, that heinousness of offence
is also has no relevance while considering the bail matter of a delinquent
juvenile. [Jogendra Singh Vs, State of M.P.] ...1886

freie =g (arasl @1 Sa—va Jiv avervn) aftfrag (2000 @1
56), GIRT 12 — wArTT — faenfeT $1 aed foex w SEEd ¥aT S
2, TUD T oI IFFRE aruwe o oy a1 THRar o faar ¥ [/l
R $aa 0] wover ¥ aRwiig fear o wear € wel uE fawas
F B o gfagad R g Bt € %5 SH B8 W W Sue e
Ay el @ e ¥ s B ST € ar S9 ) Afve, aiiRe
1T AfES waR 4 ST AT 9 BT WM ¥ W™ o7 Sa W fAwd g
— 3 sffEifa, fs fedl feoik sTRmeEl & sa @ AT 7 R
ﬁfﬂmwmaﬁmmtﬁaﬁs‘ﬁﬁr‘uﬂﬂl(ﬁﬁhﬁmﬁ
Y. I5d) ..1886

Juvenile Justice (Care and Protection of Cl_:ildre):) Act (56 of
2000), Section 15(3) — Period of custody in Reformatory — No juvenile
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in conflict with law can be committed to a Reformatory for a period
exceeding three years ~ Delinquent in conflict with law is exempted
from ail forms of punishment and sending to a Reformatory is a matter
entirely different from being sentenced to a punishment. [In Reference
Vs. Golu @ Mota] ...1896

ﬁf?ﬁ?w(m'a&?a‘@—mafvmm(zaaa &7
56), GNT 15 (3) — gereray 4 Ffrear 71 aafy — il 3 freg fvd
faiiy & garme 4 i anf @ st 9 oafr @ R @Y wT o
m%—hﬁﬁﬁmmsﬁﬁwm$a‘sﬁq\eéaﬁq
Yemad AW o, fERf avs 9 wfed fed ot @ wyeta: R s
B! (3. fa. e 9 wten) ) ...1896

Land Acquisition Act (1 of 1894), Sections 30, 53 & 54 and

Civil Procedure Code (5 of 1908), Section 115 — Maintainability of
Civil Revision — Order passed u/s 30 of the Act, 1894 is a decree —
Appeal lies u/s 54 of the Act, 1894 — Order dismissing application u/o 7
rulé 11 CPC is appealable — Civil Revision is not maintainable —
Revision dismissed. [Surendra Kaur (Smt.) Vs. Satinder Singh Chhabra]
«.1867

. G T AETT (1894 BT 1) gTer? 30, 53 T 54 VT FUlT
qi#ar afzar (1908 @71 5), g7 115 — Rifde gadtaer &% wivofigar —
aferfran, 1804 ¥ T 30 @ Fada wRa fear T STRW R € —
Affraa, 1894 FY ORI 54 & Farfw arfle W — RIns. @ smdwr 7 g
11 a}sfa#amﬁaﬂaﬁmﬁvhmaJﬁHammé—ﬁqﬁagaﬁm
qreefi el — grdeer wi | (g s () f afire i BIEST)
' ...1867

Minor Mineral Rules, M.P. 1996, Rule 30(6) — Power to impose
penalty — In case any person is found transporting minerals or their
products without a valid pass on the strength of an incomplete, distorted
or tampered transit pass, the Collector, Addl. Collector, Chief Executive
Officer of Zila/Janpad Panchayat, Deputy Director, Mining Officer,
Asstt. Mining Officer or Mining Inspector may seize the mineral or:its
products together with all tools and equipments and the vehicle used
for transport — In view of amended provision of Rule 30(16), the
Collector has the power or authority to impose penalty upto ten times

Y
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the market value of the mineral and vehicle can be released on
depositing of such penalty — Order imposing penalty to the ten times
of the market value is proper — However, the petitioner may avail
alternative, efficacious and statutory remedy of filing an appeal under
Rule 57 along with an application for condonation of delay. [Rajkumar
Patel Vs. State of MLP.] .. . .- (DB)...1766

TPor @fyer A%, TH. 1996, Fra 30(6) — wriRRa FfEvifed v &7
wIfeT — s1% ety faen e g arw @ o1 Aqef, fefia a1 8sers fad
T QR T B 99 W Wil $1 A1 99 geral a7 uRasd avd U
s ) Reafy ¥, sagex, AfaRed Sadex, far /S ug d4™@a o1 T80
srfuifae after, suPRyTs o Jter, Teues e At
T Prilers, @fie a1 69 SwiEl &, i AR 1d STen BT
Jon TRAET @ R STRT. frd T aEd B W BT uear @ — Fraw
30(16) @ e Suae & gfeTa vt gy TR B W F I9R
T @ <9 AT §F &1 Wi aftrifia v @7 wfe a1 wiite e i
I Wi oW f5d o W 9EE & qad {5 o gedr ¥ — R e
3 <w T WRa aftRRE w3 o7 akw Sfa @ — fyg arh P sz
@ aigifa, frers @ R 919 @ aded @ el afld wRgd dX Bl
dafeus, meﬁwmmaammﬁmmqﬁa
ﬁ?r HY. oY) (DB)...1766

Motor Vehicles Act (59 of 1988), Section 163-A— Motor accident
— No fault liability — Proceeding u/s 163-A being a social security
provision, providing for a distinct scheme, only those whose annual
income is upto Rs. 40,000/~ can take the benefit thereof — All other
claims are required to be determined in terms of Chapter XII of the
Act—Tribunal has rightly rejected the claim of the appellants — Appeal
dismissed. [Ramkali Bai Vs. Sudhir Yadav} ...1808

. wlev ¥17 AT (1988 ®T 59), HIWT 163—F — Flev g —
frar g1y @ — ™ 163—¢ @ Sfwfa erdardl, WEIfe QREm 1
m’qﬁ#a?mﬁﬁﬁmmﬁmmmﬁﬁé.ﬁmmmﬁwﬁﬁ
a wwd ¥ R aiffe @@ . 40,000 /— T 2 — = WA <@l @
frerfvor affraw @ searg XII &Y waf g fear srem aniféra @ —
aftreer 7 sfag vy /@ adrareffr 1 9@ sder fear — s
afys | (et I fa. ek area) - ...1808
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Motor Vehicles Act (59 of 1988), Section 166 —Delay in lodging
FIR—That delay in filing of FIR is not fatal either in criminal cases or
in claim cases provided sufficient and cogent reason for delay in filing
the FIR are given — According to present appellant, the delay in filing
of FIR was due to the fact that he remained admitted in the hospital
after the incident — On the next date of discharge, he lodged the FIR.
[Mohd. Azad @ Ajju Vs. Mahesh] ) ...1810

FIE¥ AT ALITIT (1968 FT 59), ST 166 — Foyo g7 R7ie 7of
¥ A fag — vem gaur RO g o ¥ frgs 7 b sraeie
Wﬁ'ﬁ'ﬁ?qﬁwuwﬁ‘ﬁfﬁm%qﬁwmmﬁwmqw
Rald mqa o % fem @ i wafar ok waa oo Rt o —
g arfieneff & arpaR wert ya RO weqa w73 ¥ fidy o1 Brer
Wawm%gﬁama%mwﬁrﬁmmﬁ'ﬂﬂm—q@ﬁaﬁ.
@ el falT w1 S verm wam Rl o woE | (Mewe AR S
avel fa. wgwr) ...1810

Motor Vehicles Act (59 of 1988), Section 173 — Insurance
Company assailed the award of pay and recover on the ground that it
is illegal as the Tribunal has recorded a finding regarding breach of
policy — Held ~ Tribunal has passed the impugned award relying on
the order passed by the Supreme Court —It does not suffer from any-
patent illegality or perversity — Appeal dismissed. [New India
Assurance Co. Ltd. Vs. Shailesh Kurmi] ...1807

Hiee I T FRATT (1958 BT 59) gr7 173 — dF1 SO X PEaE sk
T & AAE B I AER W Ak @ 5 a8 sl @ i s ¥ iR
w1 e @ e ¥ s afifafea fen — afifEiRe — sfeer 3 aERg
FAIE B Foad ARME SR UIRT IRY W favary sxa g2 wilke frar @ —
a8 ot yoe adua @ Rwtaa @ e @ — adfig @ifier) (g sfemn

R w1 A Ay ) ...1807

Municipalities Act, M.P. (37 of 1961), Section 19 & 4 7(1) -
Recalling of President — Three fourth of elected Councillors — The
definition of Councillor has to be read in the context of Section 19 of
the Act — Section 19(1)(b) explicitly refers to the Councillors elected
by direct election from the wards — Whereas President is elected by
direct election from the Municipal area — Process of recall of President
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can be initiated only the Councillors elected by direct election — Merely
because President is part of the Municipal Council, would not make
him an elected Councillor within the meanjing of Section 19(1)(b) and
47 — For initiating the process of recall,of(President, only specified
number of elected Councillors of the COlllil{gll need to be reckoned —
For reckoning the number of three fourth’ of elected Councillors, the
person holding the post of President cannot be taken into consideration.

[Sangeeta Bansal (Smt.) Vs. State of M.P.] (DB)...1662

TRGIHIHT TG, 7H. (1961 BT 37) SII%T 19 T 47(1) — SFEZeT Bt IITT
garar s — faffaa anfeY &1 &= dterd — andT 9 gRemr @t sl @
gRT 19 @ Aol A ggr W ARy — arr 19(1)6), Il @ e Pt g
fraffra ardel o e W Q. Waifa S & — o & seger o TROfT &
q wE Frafaa grr faffa fear wmar 8 — seas o 9o gam 9 uisar
Haa yooe fafe grr Poffie o g™ AR o o wedt & - O et
fo arege, TROfeer aRYg &1 37 © 399 95 9T 19(1)(H) T 47 B il
Fraffier arfe wE 8 — SEmE St AW gAM W AR e W @& fed
ey & faifaa uel 3 s9a fafathe e 3 o aaws 2 - | d9tag
Fraffea arial @1 e 3t ToFr 3g s $T 9% gRT $ 9re A o fEn
¥ & forar w1 WA (wfiar swer () AL v, wsa) (DB)...1662

Narcotic Drugs and Psychotropic Substances Act (61 of 1985)
— Sections 20(k)(i) & 42 — Power of entry, search, seizure and arrest
without warrant — Cannabis plants were seized from the field of
appellant — Independent witnesses turned hostile —1.0. did not say in
his evidence that after taking down the information in writing in regard
to cannabis plants, he had sent a copy of the same to his immediate
superior official within seventy two hours — Provisions of Section 42
are mandatory — Conviction of appellant is unsustainable — Appeal
allowed. [Bittu Vs. State of M.P.] ...1815

wargE ISy arfv FAIATE uers affw (1985 #T 61), e
20(B)i) VT 42 — fa7 qve g3, aendl, wwdt v Fregard?t @t sfew —
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B Y — FYYT e 3 aud wiew A & der @ 5 At @ gt @
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e ARy o feeaw o= aifterdt @t ifYm 91 — gaRT 42 ® wwE"
qIEad © — Adienefl # rufasl s e gt T — afia AR
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Negotiable Instruments Act (26 of 1881), ‘Section 138 —
Complaint in the name of proprietor — Cheque issued in the name of
Firm — Not maintainable. [Harbanslal Vs. Shyamsundar] e ¥22

Wﬂ@ﬁm‘ﬂ'(1881 BT 26). VT 138 — YAGEHNT & 717
ﬁfmﬂ—ﬂw,ﬁa?w_qvm&?mw—w}wﬂﬂﬂl SChEIE
fa. wwryEy) . 22

Negotiable Instruments Act (26 of 1881), Section 138 —
Dishonour of cheque — Overwriting on cheque not acknowledged by
drawer — No evidence regarding transaction — Cheque was issued to
discharge liability is suspicious. [Harbanslal Vs. Shyamsundar]...*22

Ty foreaa SIferf-rg7 (1881 ®T 26), €RT 138 — BF BT 71TV
- 9% R famaaT/aftdes st A grr afrdsa T@) fear @
— WgIER & Wa" 7 $1F gy 7 — qrfiey | g @ @ o dw
Y Fmﬁ TAT o, WeERUS | (sEudrd fa. W) )

Negotiable Instruments Act (26 of 1881), Section 138 — Service
of demand notice — Different address in envelop and acknowledgment
—Not established that the demand notice sent to the address as shown
in complaint and notice — Not valid service. [Harbanslal Vs.
Shyamsundar] %22

VTN feraa Iferfraw (1881 &7 26), &RT 138 — WIT Tlew B}

" arfiet — faeme W itz afrefafy 9w frer war — enfim 92 faar r
e =i Fifew &1 Rramga g9 aifed 9 il @ od o A9 @ — dg
amHlell e (Faward f4. wmmgsy) . ¥22

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994}, Section 40 — Removal of Sarpanch — Proceeding before SDO —
- Not empty formality — Principle of natural justice has to be followed —
Opportunity to lead evidence and cross-examination be afforded.
[Chandrakanta Bai Vs. State of M.P.] (DB)...1657

TFIIT W9 P FIF WG SfEIE TH 1993 (1994 T 1) SINT 40
—VGT B ECrT T — WSLa. 3 uue sriare) — el stuaiRear T8y
—ufife =g ¢ fRigia 1 9+ 241 91y — 9reg o9 a1 u9 giaader
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“ Penal Code (45 of 1860), Section 304-B — Dowry Death —
Deceased committed suicide by setting herself on fire — Omnibus
allegation that the appellant was demanding dowry —No specification
of demand given by witnesses - No allegation that deceased was
subjected to cruelty in consequence of demand — Matter was never
referred to Panchayat and no F.LLR. was lodged in her life time —
Witnesses could not specify time and date or particular period in which
such dowry demands were made — Nothing on record that deceased
was subjected to cruelty soon before her death - Parents of deceased
were not examined —Appellant could not be convicted of offence under
Section 304-B of L.P.C. [Arun Vs. State of M.P.] . ...1825

TUE GIETT (1860 &7 45), 1T 304—F1 — Teor g4 — qfasr 3 w@yd
B AT AR ATHEAT DY — WA enady & arfraneff g« 9 =T W%
Yol of — Wikl gy a7 &1 1Y faawor 8 fagr T - e sy Té
f& qfasr & 9rr AT @ BaEwy HIAT BT ATeR fEar TAar — A
Su% sfiaTara ¥ o4 = guraa ot wal¥fa far war 7 o waer Ruaid
TR Y v — ity g™y i Eiv fewe ar faely eraeve R o)
W 7 F1 7e, Sfeafaa 9 5 o 9w ¥ - tur 1y A aftee w
e 2 I qfasr @ wry owa) g & g gd agar ) E - qfier @
Arar—frar &1 e s fear war — sftaneff &t AL . 91 g 3041
3 awia gfea 98 fear or woar (@reo fa. .y, =) ...1825

Penal Code (45 of 1860), Section 306 — Abetment of suicide —
Accused persons alleged to have assaulted and threatened deceased
with life as they were annoyed at defamation of their cousin — Deceased
committed suicide due to aforesaid beating and humiliation — However,
applicants had no intention of instigating or goading the deceased to
commit suicide — In all probability they not even dreamt that their
conduct would lead to such disastrous consequence — By no stretch of
imagination can it be said that the accused persons had created such a
situation by their persistent conduct, where the deceased was left with
no other option but to commit suicide — Deceased appears to be ultra
sensitive to the beating and public humiliation — No charge under
Section 306 of I.P.C. could be made out— Revision allowed — Applicants
discharged. [Neelesh Jat Vs. State of M.P.] ...1891
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TUS WIEGT (1860 BT 45). GINT 306 — ITHEAT BT gHeT —
AT} AR S ¥ qaw ) wn fear gt 9w W @ AR
ﬁaﬁﬁ?ﬁ%ﬁmwmaﬁmﬁﬁsﬁrﬁ—qwﬁmﬁ
TRAIE UF ATA B BINOT ATCHRRAT B A —~ qER, TSI B AT
qqE F AToHRE] ¥ @ fad SEum @7 a1 IRT s w1 aE om —
#W:W‘#mﬁ'ﬁﬁﬁmm%mwmmgﬁwqﬁ
WM—WW@WH@TWWW%M@M#
mﬁmwmﬁwﬁﬁuﬁrﬁﬂaaﬁaﬁmﬁwﬁm
ATCHEAT FY & Ry #1Y a9 R 18 99r o7 — Y7 wd whar @
& 7o ardie ik adwfre aomT & afy afy waerha o - e
"\tf.aﬁwaosﬁ#ﬁaaﬁs‘mﬁuaﬁaam—gﬁmﬁvﬁ—
AATHTOT T AR Fd fEAr war| (et wre 7 ww reg)  ...1891

Penal Code (45 of 1860), Section 306 and Criminal Procedure
Code, 1973 (2 of 1974), Section 221 — Lesser Offence — Abetment of
suicide - Allegation of un-touchability appears to be hypothetical
allegation which appears to be not true —Allegation of not providing
proper treatment to deceased when she fell ill also appears to be

hypothetical as doctor (D.W. 4) had stated that the deceased was )

treated by him for her illness relating to sterility and profuse bleeding
during menses — Prosecution could not prove that deceased was ever
illtreated and there is no allegation which falls within the purview of
Sections 107 or 109 of L.P.C. No case under Section 306 of LP.C. is
made out—Appeal allowed. [Arun Vs. State of M.P.] ...1825

. TS HIEaT (1860 BT 45), TNT 306 VT Tvs FiFaT Giear 1973 (1974
BT 2), T 221 — YAV FWRET — A FT THVT — IRYTAAT BT
Hﬁﬂﬁaﬂ?@ﬁmaﬁmﬁ@ﬁﬁméﬁﬁ?wmﬁm—qﬁmﬂ
P 94 7 AR 0, SR STER T BN S B sfwer W Sreafie yda
81 @ wfe Rifrcss (@ 4) ¥ 5w 2 5 yfrer B sad g wae
TG AN AMeardt & R Frewfers wwaeT 8 3 I @ R sgmiea
mwm—mwﬁﬁﬁﬁmmﬁ?ﬁma%wwmﬂ
fear mar R r B afveuT 99 @ @) TEE. B arr 107 6 109 @
aRfer 7 ST & — arT 306 WEH. B AT HIE wwvor TE g9 2 — e
HOR | (e fa. 7y, 3ey) ...1825

Penal Code (45 of 1860), Section 306 & 498-A — Abetment of
suicide ~ No evidence of cruelty or mal-treatment against appellant —

Fal
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He cannot be convicted merely because of some incidents of

disagreement and petty quarrels in domesticity — Appeal allowed.
[Ramesh Vs. State of M.P.] %25

TUE WIAGT (1860 BT 45), £IIT 306 T 498—F — HIHECAT #T THET
— afiarff & fawe mxar @1 gATER FT DI WEA qE — AHA [Y
Tadel v geye R At 3 FRvT 4 99 qiuivg FE e ar
gear — afta "o (W fa w1g. =) . ¥25

Penal Code (45 of 1860), Section 406 — Criminal breach of trust
—Machines which were supplied by respondent no. 2 were of lesser .
capacity — One machine was retained to compel respondent no. 2 to
return the advance payment made by Company — Nature of the dispute
was purely civil - There was no dishonest intension on the part of the
present petitioner to misappropriate the property belonging to

" respondent no. 2 — No case ws 406 of IPC is made out from the averment

in the FIR — Petitioner is dlscharged [Rohit Singhal Vs, State of M.P.]
..1905

TUS WIXar (1860 FT 45), GIRT 406 — “ATT BT ATRITF 4T —
regeff ware. 2 g1 o wEhW warg ) U § Aa} auar #1 ofl — dul
gIRr frar T afys e 9w U @ fad wereff e 2 3t A
TR o ¢ T B WE @ T — Faw o1 we gE ed ¥ Rifae
o7 — A AT Y ik ¥ weaeff BEiE 2 9 wala @1 gRifEeE oA
T AT AT 8 AT — HoW a7 RUle & uFeq 4@ ALE.4. T °R7
406 ¥ Fadd WHROT T& AT — maﬁmqgﬁﬁ?mWI Rifea
figa fa. 7.9, =) ..1905

Penal Code (45 of 1860), Section 406 — Vicarious liability —
Petitioner is CEOQ/Director of the Company — No vicarious liability
can be cast on the petitioner for alleged offence committed by Company
—All correspondence were handled by another employee on behalf of
company — The contract was also entered into by the Company and not
by the petitioner in individual capacity — Therefore listing only the
present petitioner as accused and without arraying the Company and -
other officers as accused, the vicarious liability cannot be fastened on
the present petitioner — Present FIR is an abuse of judicial process —
Petitioner is discharged. [Rohit Singhal Vs. State of M.P.]  ...1905
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ST WIRdT (1860 BT 45), EINT 406 — FARF ofyd — urdt Suit
1 q& prdvas Ier /fRius @ — 3o grr S1RT SfsRE s
a}muﬁﬁwnﬁﬁ%mﬁaaﬁmmm—waﬁaﬁ#w
I FHAN R Wl TATAR WA o7 ]ET o — wiiar @ sl gRr @
T off 3k 7 f5 I gRT =frewe mar ¥ — saR T ek e
FfreRal ot afger & w9 F aRifa 52 R dad adae Ol @t
IfYE @ 67 ¥ aRifig 52 w9 @ ad e O W aRPRe oifte a8
STl ST WHam — GfAE Wert a1 Ruid ~aifis wfisar o1 gowahT & —
! IRV g fear Tar) (@fRe Ko &1 5w, ) - ..1905

Penal Code (45 of 1860), Sections 409, 420 & 120-B — See —
Criminal Procedure Code, 1973, Section 439 [Vipin Goel Vs. State of
M.P.] : (DB)...1916

TUS GIedT (1860 BT 45) GINTY 409, 420 T 120-F} — P& — Tvg
T5FT wAiRdr 1973, arer 439 (A maw f1. w9, wea) (DB)...1916

Penal Code (45 of 1860), Section 420 — Cheating - Petitioner is
a Managing Director of a Company which is engaged in sale of
automobiles — Complainant purchased a vehicle and subsequently came

to know that the engine number mentioned in the inveice and engine .

fitted in the vehicle are different— Dliring transit vehicle had met with
accident and therefore, engine was changed — Held —Alilegations against
applicant in the capacity of Managing Dircctor are vague — It is
essential to make requisite allegation to constitute the vicarious
liability — Allegations have been made against Company, but Company
has not been arrayed as accused — No proceeding can be initiated
. against Company as it has not been arrayed as party — Appeal allowed.
[Sharad Kumar Sanghi Vs. Sangita Rane] (SC)...1637

FUE WILTT (1860 BT 45), GIT 420 — BT — AR o FTH 57 qae
Frevws @ &t sfehitased @ fawa & wa=1 ¥ — Remaal ¥ ve 9w
4 a1 A vrargadf w9 |} 9@ 9@ gem 5 Nwe ¥ wRafEy 39
FAE N GTET A A gY §UT B FF O ¥ ~ aRTHT @ ST avee
gefearva gar o ot gl ¥ 9ger Tr o — ARPEiRT — ue
fres 1 s & sdTe @ freg T B Ry s @ —wRiiRE
1R o4 819 9 fod anifera afrees frar s srevas @ — S
@ faeg afwem fFd ™ Wy $T B almge B v ¥ eif
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TE foar T € - sl 9 faeg oY SR T TE @) W 9edt
ﬂ'ﬁ?umﬁﬁmﬁ'aﬁmmqﬁﬁmw—mﬁ?@ﬁm
AN Wl 3. "iftar <o) (8C)...1637

Penal Code (45 9f 1860), Sections 420, 467, 468 & 471 —Sessions
Trial - Amendment of first schedule of Criminal Procedure Code by
Criminal Procedure Code (MP Amendment) Act, 2007 — Applicant
submitted forged marks-sheet regarding his date of birth to secure
employment in the army — Charge-sheet filed on 12.12.07 — The
amendment came into force on 22.02.2008 — Charge-sheet was filed
prior to coming in opération of the Amendment Act — The procedural
law is retrospective — No statement of prosecution witness could be
recorded till 28.07.14 when the JMFC chooses to commit the case to _
the Court of Sessions — Therefore; the trial of the case is covered by
amendment introduced by the new.Act ~ JMFC has rightly committed
the case to the Court of Sessions. [Ajay Vs. State of MLP)]  ...1912

TUS GIear (1860 FT 45). IV 420, 467, 468 T 471 — GIT
faarver ~ <vs afipar witar (. wame) siffrm, 2007 51T 9ve afsar
AT @ wer s B1 Wated — adTE g 9 ¥ Rt W Ry
ot o fifyr @ Wew ¥ gexfra swqd Ay @ T — e”ivg
Retiar 12.12.07 @Y weqa fear war — aer, 22.02.2008 B AR gAT —
IR S Wenew afeE yadE e @ qd awga Rear war —
ufparers faftr qmash @ - 268.07.14 9o afgies wEl o1 F1F e
aftfafeaa T fear wr g, w9 S.unve.H. #/mw Va9 AT B
SUTifa o1 8 T — A THeoT o7 fareT s aftifee gRY gt
WMYNET §RT NI BiW € — SgruwHl. 3 st wu ¥ Que
T St gHver Iumifa fear 21 (@ Y. 9.9, wea) ...1912

Practice and Procedure — Order for holding summary enquiry
within fixed time limit by High Court — Effect — Does not mean to hold
enquiry violating the principle of natural justice — Iftime lapses,
extension may be sought. [Chandrakanta Bai Vs, State of M.P.]

(DB)...1657

PIAIGIT ¥T FfFar — Swa AT g0 Prad aaaats @ de

- AR wig 53 9 37 W — wee —gwaer af aw T fe Jahe

<A ® Ryala & e 4 wWiw @) W - afy e @ g 2,
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waqfy ardl o aad | (F=@rar 91 4. 7.9 =) (0B)...1657

Railways Act (24 of 1989), Section 123(b) & 124(A) — See —
Railway Claims Tribunal Act, 1987, Section 23 [Bharat Kumar Vs,
Union of India] e *21

Va7 AT (1989 BT 24), GRT 123(d1) T 124(%) — @ — ¥ wHET
Fferseer feRas, 19587, grer 23 (ARG AR 4. g @fte gfEam)... *21

Railway Claims Tribunal Act, ( 54 of 1987), Section 23 and
Railways Act (24 of 1989), Section 123(b) & 124(A) — Claim by parents
— Appellant’s claim was denied on the ground that the claimants have
failed to establish that the deceased was unmarried and they are
dependants — Held — Since the claimants have stated on affidavit that
. the deceased was unmarried which was not rebutted hence burden to
prove that the deceased was married lay on Railways which was not
discharged — Undisputedly appellants are parents of the deceased and
dependants u/s 123(b) of Railways Act, 1989 — Finding arrived at by
Claims Tribunal being perverse and not based on sound reason is set
aside — Appellants would be entitled for compensation of Rs. 4 lakhs
with 6% interest p.a. from the date of claim application — Appeal
allowed. [Bharat Kumar Vs. Union of India] ..*21

veT 797 ISV IAFRT (1987 BT 54). T 23 T VT IAAIT

(1989 BT 24), 7°T 123(d1) T 124(F) — FIAT~aT T 71T — Adraieff 3
A F TH AER R AR foar T fF sawal a8 <enfa e A
FAhd e ¥ Yoo sfaafem or v ? afim & - afafmeifRe - qfe
TETEAA | TUAYA W FET 8 & qus afyarfya o Rwer e il
fpar a1, o g7 Gifag a3 o7 A 5 oo e on, Y9l 9w amar
g forwer fdeq = foar o7 — affeifae we 8 afiareffr we 3
Arar—far 8 i Y9 aftrfaus 1989 @Y ara 123() @ Faiw afa &
— gmar aftrEr &1 ey faged w9 Aty Y s wosmenfa s
g4 @ TR U — Fdianeffre gy amigw @) fafyr @ 4 are wad
6% ufas <arw & Wiy ey @ swar w9 — afid d9F | (TRY AR
fa. gfas afw she) %21

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 —
Externment— No documents were supplied with show cause notice —
Statement of witnesses were not given — Old and stale cases considered

kY
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—Held —Order passed in vindictive manner to suppress the voice of
independent journalist. [Anoop Saxena Vs. The Secretary, Ministry of
Home Affairs, Bhopal] . ...1704

oY yvar JfeaE, 77, 1990 (1991 BT 4). HINT 5 — freoraT —
P qara] Afed & W #ig WY ware T8 fed T - it @
P TE i W — g ik R AR wewet @ fEr ¥ far -
afifreiRa — afreorers €7 @ wda =eR 9 AT BT G69T B D
ferd smewr g faar ram ) @ e R T S5, it afe eia
FBa, W) ...1704

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Section 5 —
Writ jurisdiction — District Magistrate issued an order of externment
based on previous five offences — Held ~ In the absence of any material
to establish that witnesses are not coming due to apprehension of
danger to property and person, order under Section 5 (b) of the Act
cannot be passed. [Anoop Saxena Vs. The Secretary, Ministry of Home
Affairs, Bhopal] ...1704

Vo T ST, 5, 1990 (1991 &7 4) GRT 5 — Re freiRar
— Rrer TreIferant 7 et uig et & R W e/ &7 oSy W
fear — afwfaiRa — fed g 9 iy ¥ w37 wnfia == ¥ 5
e TeT Wl v9 =afdw & TR @) angrer @ s 98 ar @ ¥, s
o grr 561 F sl smew wRa 7@ e o wear) (@ et T
Iwed), fafred) aife vt svad, wiore) ...1704

Recognised Examinations Act, M.P. (10 of 1937), Sections 3(D),
1,2 & 5 — See — Criminal Procedure Code, 1973, Section 439 [Vipin
Goel Vs. State of M.P.] (DB)...1916

FIITATST TT AT, T8 (1937 FT 10), G 3(), 1, 2 7
5 — B@ — Tvs vfar wiear, 1973 oY 439 (AR Maw fA 7.y, T=w)
' (DB)...1916

Service Law — Appointment — Medical fitness — Appointment
for the post of Executive Trainee (Finance) — Appointment has been
cancelled on the ground that the petitioner was found medically unfit
as he does not have vision in one eye — Even if the petitioner is having
normal vision in one eye he is certainly entitled to be appointed as an
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Executive Trainee (Finance) — Further petitioner had also passed
Chartered Accountant Examination and is working on same job in Small
Industries Development Bank of India — Further advertisement shows
that seats have been reserved for persons with 40% disability — One
eye is treated as 30% disability — Respondents directed to appoint the
petitioner with all consequential benefits — Petition allowed. [Anshul
Jain Vs, National Thermal Power Corporation Ltd.] ...1690

war 3fr — Ayl — Rifscasty Iiwar — srfufes alemeof
(faeg) # 97 9v [y — Fafw 39 aer W g &) 1 & o= 9t
fafecia gar sratvg grar = FfE Susl e e § gfie o) off —
. Ffg art B o ar ¥ wr gfe @ g o 95 e e /@ sduiee
afreromef (faw) @ w0 4 Pyl o1 soar 2 — suo afaRe a=h 3
qres e e war M Ichef ot 2 sty wwedlly oy siteifie faew 3@
A 9 o W ordva & — gue afaRew femys Tuiar @ 5 40% wa
q froea =frt @ 5@ ug arfém & - v anw 9 Fryeaar 30%
A sl @ — Al S 'l Ronfie it @ Wi fgaa o @
gegeffior o1 FRfm fear T - wfust A9y (@ge o9 f4 SwEa
e UfaR FRURIE o) ) ...1690

Service Law — Appointment of Anganwadi Karyakarta at
Anganwadi centre — On the date of selection the petitioner was not
having any valid certificate establishing that she belongs to Scheduled
Tribe (Kol) —Petitioner was not eligible for 10 marks towards Scheduled
Tribe cannot be faulted with — Petition dismissed. [Rannu Bai (Smt.)

. Vs, State of M.P.] ... %26

var faftr — amraarst o 7 aruAarst wridwal a1 AT —
Tas B fafdr w I @ 99 g enfm o= @ fad wid 99 yaogs
78l o % 9% afa Sy (Ba) B 2 — gy B A & P
o gl 5 agqfaa a9 ey @ fad 10 9t g Al ur T oft —
aifaer @fter | (=1 919 (i) fa. 7.9, <) .. *26

Service Law — Civil Services (Classification, Control and
Appeal) Rules, M.P. 1966, Rule 14 — Punishment of stoppage of one
increment with cumulative effect and recovery against petitioner in
joint enquiry — Held — No violation of law — Scope of interference is
limited — No reason to interfere — Petition dismissed. [Toofan Singh
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Vs. MLP. State Civil Supplies] , ...1729

wgar f3fer — Rifver War (adfevor Faaer giv adia) R @
1966, 7 14 — WgFd wia ¥ A= @ frog 99 19@ @ v aaw gy
AP ot FiT 9N N Tl — afPaiRa - Bfy o1 91 oo
- TEHT B uRfy Wfim @ — swElT o7 ¥ IR TE — aifreT
aiite | (e R A . R Rifte swarEy) ..1729

Service Law — Deputation — Deputation can only be on
temporary basis and in public interest to meet the exigency of public
service— Provisions of Article 166 of the Constitution are only directory
in character. [Anil Shrivastava (Dr.) Vs. State of M.P.] ...1749

dar fafer — afafrgfea. — wfafgfe P99 s R @ U@
% WA B AaEHAT B (X A B AR AP g ¥ I w1 gad 2
— WfEr @ =8y 166 ® SUAY Pua FRWoE WEY 3 o (afr
Aqreay (s1.) f4. 9.y, 3=9) : ...1749

Service Law — Kramionnati — Lecturers/Teachers in the
employment of Education and Tribal Welfare Department are entitled
for the benefit of Kramonnati Scheme with effect from 19-4-1999. [State
of M.P. Vs. Mala Banerjee] : (SC)...1642

dar fafr — waafy — Rer W oafyw Ry semr R
Fratfora aareamar / fise 19-04—1999 I yardt wy | wutafr dtsen @

_@MH 8Y TPER ¥ | (A.9. o0 fa. "I awei) ' (SC)...1642

" Service Law — Repatriation — Administrative instructions - Do
not have any force of law — Since petitioners have continued on
deputation for more than 10 years and by the impugned orders they
are being posted in rural areas with the object to provide medical
facilities to the public in general — There is no infringement of the
legal rights of the petitioners in withdrawing their deputation — Petition
dismissed. [Anil Shrivastava (Dr.) Vs. State of M.P.] ...1749

dar ey —~ wegradT — gemefre R — fedy faftr o1 99 wra
Tl — qfe I 7w At @ afrs 9 R ARe afifrfie ® W@ ek
s B v g srew o9 @ Sxdw @ amefa
Il gRT I wrhur =t ¥ uawer fvar W over @ — wrforor @
sfafgfed ame A9 @ oo fafte afert o1 Y afrdeT T gan
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® — afasr e (afye sfarae &) fa. 7.9, ) «..1749

Sthaniyva Kshetra Me Mal Ke Pravesh Par Kar Adhiniyam, M.P.
(52 of 1976}, Section 3 — See — Constitution — Article 265 [Vikram
Cement Vs. State of M.P.] : (SC)...1647

AT @7 7 A1 @ I av wv I 9H (1976 &7 52} GNT
3 —3@ —yRgrT —g=ET 265 (fasa Wre fa. 93, w=w) (SC)...1647

Suits Valuation Act (7 of 1887), Section 8 — Suit for partition
and possession of 1/7* share of ancestral agricultural land — Proper
valuation thereof — Responrdent no. 1 filed suit for partition and
separate possession of his 1/7"share in the ancestral agricultural land
of his Joint Hindu Family property — The applicants have assessed
twenty times of the land revenue fixed for the land and suit is valued
on his 1/7* share — Held ~ Suit is rightly valued — A coparcener is at
liberty and has a right to value the suit till the extent of his share and
ratio out of the total twenty times of the land revenue and bound to
pay court fee accordingly. [Gorelal Lodhi Vs. Ratan Lal Lodhi] ...1861

qrg FewrsT JleTg (1887 @7 7), T 8 — UqE T G 7
frarorT o7 1,/7 Red @ o= B wis — $9%1 Sfaa [earsa — acaeff
® 19 U gy ¥y uRer dufa 91 iqe s if @ feem o
ant 1/7 v @ &= 2q 918 WKW fpar — ImEEer 7 A @ fad
FrfYaa —ora @ 9 g feivr e & ae 1 /7 R w arg
qeaifea fear — siftfeiRe — a9 Sfaa vy /@ [warfea — weafys &1
g e &Y T 9% W - @ g 49 A1 @ U ¥ 918 61
AeATH< $X ) wWAFdl Aty Afrer € 9 98 aggaR Ny Bl
FeT o3t B o arew 21 (Mvara A 4 e e @l L1861

Suits Valuation Act (7 of 1887), Section 8 — Suit to declare sale
deed executed by power of attorney as ab-initio void — Proper valuation
thereof — Petitioner filed suit to declare the sale deed to be ab-initio
void which was executed on his behalf by his power of attorney (his
real sister) — Under such circumstances it can be inferred that he was
party of the impugned sale deed executed by his power of attorney
with his consent — The plaintiff/petitioner is bound to value the suit
equal to the consideration of sale deed and accordingly bound to pay
court fee accordingly. [Harish Patel Vs. Sanjay Kumar] ...1676
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are eqraT AT (1887 T 7), EHINT 8 = FEIRTIAT

ETT Feurfa Rwa feta »i arvg @ g~ wifia ovd & frd ore —
FUPT OaT gegre — ardl 7 faww fa|e B aRa ¥ g witva s
& fad " wgd fea e Sue ok @ S9e qmRaE ([SEH Wi
T&) g1 Proaifya fsar war — g7 sRRefEt & 98 Rraed Rrerer st
oar 8 & S99 JedRTrT R 99a wealy @ freqfea anafm fsa
frdE &1 9% yaaR o — a1 /A fwg fde @ 9Riwe @ 9eER 91
T JeATH w31 D fad areg § aiY aggun ey v R a9 @
Rt arex 21 (50w R A v gaw) ...1676

Transfer of Property Act (4 of 1882), Section 44 — See — Civil
Procedure Code, 1908, Order 41 Rule 234 [Tilak Education Research
& Development Society Vs, Smt. Phoolwati] ...1801

GRGRT =GvoT FITTIT (1882 BT 4), 6INT 44 — @& — fufyer aivar
iedl, 1908, MR 41 [T 237 (foos w7 Rad (s sR@ami=
Haad fa. sfeef o) ...1801

Transfer of Property Act (4 of 1882), Section 58 — See — Civil
Procedure Code, 1908, Section 100 [Muhammad Ayoob Khan (Since
Deceased) Through L.Rs. Samsunnisha (Smt.) Vs. Krishnapratap
Singh] ...1788

wwﬁrma#aﬁav(msz @7 4), T 58 — 7@ — fifaer ghrar
WIeaL 1908 &rer 100 (ME e g3 G (Y9 Tae) grT faftre wfaffer
e (sfrfl) fa. swmam Rig) ...1788

Vidhan Sabha Sachivalaya Seva Adhiniyam, M.P. (20 of 1981),
Section 5(4) — Fundamental Rules, M.P,, Rule 56(2) — Compulsory
retirement— Respondent had received poor grading in last 15 years out of
20 years —There were adverse remarks with regard to her working and
conduct— Physical capacity of employee was also found very poor— Her
working during last few years had deteriorated and even her leave record
is not good — There are enough material to hold the respondent to be dead
wood and to take action as required under F.R. 56 — Order of writ Court
set aside — Order of compulsory retirement upheld. [Vidhan Sabha
Sachivalaya Vs. Ku. Kamla Yadav] (DB)...1666
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THE INDIAN LAW REPORTS M.P. SERIES, 2015
(VOL-3)

JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULAi{ﬁ, '
NOTIFICATIONS AND STANDING ORDERS.

(Notification published in the Gazette of India, Extraordinary
Part-III-Section 4, dated 13 July, 2015, page no. 2)

BAR COUNCIL OF INDIA
NOTIFICATION .
New Delhi, the 10th July, 2015
Extracts of the Minutes of the
General Council Meeting held on 6th June, 2015
Item No. 196/2015

Resolution No. 119/2015—The Council has considered the various .
amendments proposed by the sub-Committee and the report of the Committee
is accepted. Now, Rule 5(a) of Chapter I shall be repealed and new Rule
5(a) shall be inserted which runs as follows:-

“However, the senior Advocates designated under Section 16 of the Advocates
Act and Advocates on Record of Supreme Court of India are required to fill
Form E for Senior Advocates and Form F(new) for Advocates on Records.
They shall also be required to send two passport size photographs alongwith
duly filled up forms to their respective Bar Associations or the concerned
State Bar Council, so that their names could be included in electoral roll of
State Bar Council. The senior Advocates shall be required to deposit a sum
of Rs. 500 and the AORs shall deposit the fee to be decided by their respective
State Bar Councils. All the State Bar Council shall be required to inform the
Supreme Court Bar Association and the AOR Association of Supreme Court
about the fee for verification of Certificate of Practice fixed by them forthwith”.

Similarly in chapter IV, new Rule 8.4(v) shall be substituted which is as follows:-
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However, the State Bar Councils would be at liberty to make any change in
the Verification/process fee as per their own requirements and necessities.

But any such change shall be required to be approved by the Bar Council of
India. .

ChapterIV, Rule 14, Explanation:-

However, the Advocates doing chamber practices, or engaged with some
Law firms who are unable to file vakalatnamas in any court or forum shall also
be entitled to apply for verification of their certificates and place of practice,
They shall be required to file an affidavit stating that they are doing Legal
practice and shall have to furnish at least proof to this effect. Those who are
engaged in any registered Jaw firm shall be required to obtain a certificate
from the Law firm and submiit it alongwith their applications form.

ASHOK KUMAR PANDEY, Jt. Secy.
[ADVT.-N/4/Exty./96/15/(132)]

MADHYA PRADESHACT
No. 10 OF 2015

THE MADHYA PRADESH CO-OPERATIVE SOCIETIES
(AMENDMENT) ACT, 2015.

TABLE OF CONTENTS
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. 17. Amendment of Section 58.

18. . Substitution of Section 80.
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MADHYA PRADESH ACT
No. 10 OF 2015

THE MADHYA PRADESH CO-OPERATIVE SOCIETIES
(AMENDMENT) ACT, 2015.

{Received the assent of the Governor on the 9* April, 2015; assent
fi rst pubhshed in the “Madliya Pradesh Gazette (Extra-ordinary)”,
' dated the 13 April, 2015, page nos. 302 (7) to 302 (14) ]

An Act further to amend the Madhya Pradesh Co-operative Socletles
. Act, 1960. : P

Be it enacted by the Madhya Pradesh Legislature in the Sixty-sixth -
year of the Republic of India as follows :-

-1. Short title and commencement. (1) This Act may be called the
Madhya Pradesh Co-operative Societies (Amendment) Act, 2015.

'(2) It shall come into force on the date of its publication in the Madhya
Pradesh Gazette.

2. Amendment of Section 2. In Section 2 of the Madhya Pradesh
Co-operative Societies Act, 1960 (No. 17 of 1 961) (hereinafter referred to
as the principal Act),—

3] after clause (a-1), the followmg clause shall be inserted, namely:—

L - “(a-ii) “Admlmstrator” means any Government Servant, not
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below the rank of class ITI executive, who has been
appointed as Administrator by the Registrar under
the provisions of this Act, to conduct the business of
the society and who shall work under the control
and guidance of the Registrar;”;

(i1} after clause (hh), the following clause shall be inserted, namely :—

“(hh-i) “Executive Magistrate” means an officer appointed under
Section 20 of the Code of Criminal Procedure, 1973 (No.
20f 1974);;

(iif) after clause (m), the following clause shall be inserted, namely —

" “(m-i) “Government sponsored business” means economic

‘activities carried on by the society under any scheme

or programme sponsored by Central or State
Government;”, '

3. Amendment of Section 19-A. In Section 19-A of the prmc1pa1
Act, clause (d) shall be omitted.

4. Insertion of Section 20-A. After Section 20 of the principal Act,
the following section shall be inserted, namely :— .

“20-A. Co-operative training to members, members of Board
of Directors and employees (1) Every society shall organise training
programme in Co-operative matters for its members, officers and employees
through National or State or District level Co-operative Training Institutes as
may be specified by the State Government.

(2) Every member of the board of Directors shall undergo training in
cooperative matters at such institutes and for such period and at such intervals
as may be prescribed.”.

5. Amendment of Section 48. In Section 48 of the principal Act, for
sub-section (10), the following sub-section shall be substituted, namely :—

“(10) The Board of Directors may fill casual vacancies by co-option
out of the same class of members, if the remaining term of
office of the Board of Directors is two years or less on the
date on which such vacancies has arsien :

Provided that if the remaining term of office of the members
of the Board of Directors is more than two years and where
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the seat remains vacant after election or a casual vacancy
occurs, then the vacancy shall be filled by election out of the
same class of members in respect of which vacancy has
arisen.”.

6. Amendment of Section 48-A. In Section 48-A of the principal
Act, for sub-section (4), the following sub-section shall be substituted, namely:—

“@

(a) No person shall be eligible to be elected as president or
Chairman or Vice-President or Vice-Chairman of a society,
it he 1s elected as a member of Parliament or Member of

- Legislative Assembly or elected to any post in District

Panchayat, Janpad Panchayat, Gram Panchayat, Urban
Local Bodies, Mandi Board or Mandi Committee:

Provided that if-any person holds office of President or
Chairman or Vice-President or Vice-Chairman of a society-
and is elected to any post in District Panchayat, Janpad
Panchayat, Gram Panchayat, Urban Local Bodies, Mandi
Board or Mandi Committee, then the president or Chairman
or Vice-President or Vice-Chairman of the society shall
cease to function as such from such date he is declared
elected and the post shall automatically become vacant from

" the aforesaid date.

(b) Amember of a society who is elected as a Member of
Parliament of Member of Legislative Assembly or elected
to any post in District Panchayat, Janpad Panchayat, Gram
Panchayat, Urban Local Bodies, Mandi Board or Mandi
Committee, may be elected as a director or representative
of any society.”.

7. Amendment of Section 48-C. In Section 48-C of the principal

‘ Act, for clause (b), the following clause shall be substituted, namely :—

“(b) elect the Chairman, other office bearers and representatives;”.

8. Amendment of Section 49. In Section 49 of the principal Act,—
(i) for sub-section (2), (3) and (4), the following sub-sections shall

be substituted, namely :—

“(2) Notice of such meeting shall be sent to such officer who
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has been vested with the power of registration of the
society at least fourteen clear days before the date of
the meeting, -

(3) The Registrar or such officer who has been delegated the
power of registration of society may himself attend such
meeting or depute any officer subordinate to him to
attend it.

(4) The Registrar or such officer who has been delegated the
power of registration of society shall have the right to
address the meeting in respect of any matter pertaining
to the subjects specified in clauses (a), (c),(d) and (e)
of sub-section (1),”;

(ii) for sub-section (7-A), the followmg sub-section shall be
substituted, namely :—

“(7-A) (a) The term of the Board of Directors shall be five
years from the date on which first meeting of the Board
of Directors is held.

(b) On completion of the term of 5 years of the Board of
Directors, the office of members of the Board of
Directors shall be deemed to be vacated automatically
on such day and the Registrar or an Administrator

,. appointed by him shall take over the charge and shall
cause to conduct election of the members of Board of
Directors within a period of six months:

Provided that in the case of Co-operative Bank, the
Registrar or Administrator shall cause to conduct
election of the members of the Board of Directors of
the Bank within a period of one year. -

(¢)  Inspecial circumstances, the State Government may,
for reasons to be recorded in writing, extend the period
for conducting the election of a society for a period
not exceeding one year in total.

(d)  The term of the representative elected by the Board
of Directors to other societies shall be co-terminus
with the term of Board of Directors of the society:
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Provided that if such representative, elected as a
members in the Board of Directors of the other society
shall continue to hold officer till the expiry of the term
of the Board of Du‘ectors of the society for which he
is elected.”.

9. Amendment of Section 49-E. Section 49-E of the principal Act,—

(i) in sub-section (1), for clause (a), the following clause shall be
substituted, namely :-—

“(a) Notvmthstandmg anything contained in this Act; or rules

or byelaws made thereunder, for every apex society
where the State Government has contributed to its
share capital or has given loans or financial assistance
orhas guaranteed the repayment of loans granted in

- any other form, or the society does Government

sponsored business or undertakes an activity as a
representative or agent of the Central or State
Government and the turnover of the above two
business, together or separately, constitutes 50 percent
or more of its total business, there shall be a Managing
Director not below the rank of Class-1 Officer, who
shall be appointed by the State Government.”;

(ii) in sub-section (2), for clause (b), the following clause shall be
substituted namely :— .

“(b) The Chief Executive Officer shall be appointed,—

@)

(i)

from among the officers of the cadre maintained
under Section 54 if such a cadre has been
created;

by the Registrar where the State Government
has contributed toits share capital or has given
loans or financial assistance or has guaranteed
the repayment of 1oan granted in any other form
or the society does Government sponsored
business or undertakes an activity as a
representative or agent of the Central or State
Government and the turnover of the above two
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businesses, together or separately, constitutes
50 percent or more of its total business;

(iiD) in other cases with the prior approval of the
Registrar.”. .

10. Amendment of Section 50-A. In Section 50-A of the principal Act,
after sub-section (3), the following new sub-section shall be inserted, namely :—

“(4) No person shall be qualified to be a candidate for election
as member of the board of director, representative or
delegate of the society if he has any dues payable to
Madhya Pradesh State Electricity Board or its
successor companies, standing against his name fora
period exceeding six months at the time of submission
of nomination paper.”.

11. Amendment of Section 53. In Section 53 of the principal Act, in
sub-section (1),—

(1) clause (f) shall be omitted;

(ii) for the first, second and third proviso, the following provisos
shall be substituted, namely :—

“Provided that in special circumstances, the State
Government may, for reasons to be recorded in
writing, extend the term of office of the Administrator
for a period not exceeding one year in total:

Provided further that the Board of Directors of any
such co-operative society shall not be superseded
or kept under suspension where there is no
Government share holding or loan or financial
assistance or any guarantee by the Government or
the society does Government sponsored business or
undertakes an activity as a representative or agent
of the Central or State Government and the turnover
of the above two businesses, together or separately,
constitutes 50 percent or more of its total business:

Provided further that in case of a co-operative bank,
the order of supersession shall not be passed without

&
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previous consultation with the Reserve Bank :

Provided further that the advice of the Reserve Bank
shall be limited to the provisions of the Banking
Regulations Act, 1949 (No. 10 of 1949):

Provided further that if no communication containing
the views of the Reserve Bank, on action proposed
is received within thirty days of the receipt by that
bank of the request soliciting consultation, it shall be
presumed that the Reserve Bank agrees with the
proposed action and the Registrar shall be free to
pass such order as may be deemed fit:

Provided also that in case the Registrar is not in
agreement with the opinion of the Reserve Bank, he
may pass an order, recording the reasons thereof in
writing.”;
(iii) for sub-section (5), the Following sub-section shall be
substituted, namely :—

“(5) The Administrator so appointed shall manage the affairs
of the society under the control and guidance of the
Registrar and shall arrange the conduct of election
under the direction of the Authority.”;

(iv) in sub-section (7), for the words, bracket and figure “and
the person or persons appointed under sub-section
(1)”, the words, bracket and figure “and the
Administrator appointed under sub-section (1)” shall
be substituted;

(v) in sub-section (10),—
(a) After the first proviso, the following proviso shall be
inserted, namely :—

“Provided further that the advice of the Reserve Bank
shall be limited to the provisions of the Banking
Regulations Act, 1949 (No. 10 of 1949);;

(b) after the existing second proviso, the following proviso
shall be inserted, namely :—
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" - “Provided further that in case the Registrar is not in
agreement with the opinion of the Reserve
Bank, he may pass an order recording the
reasons thereof in writing;”;

(vi) for sub-section (12), the following sub-section shall be
substituted namely :—

“(12) Notwithstanding anything contained in this Act or
rules made thereunder or byelaws of society, if the
Board of Directors of society ceases to function
due to order of any court or in the absence of
prescribed quorum, the Registrar may appoint an
Administrator temporarily in place of Board of
Directors till the court order is vacated or the new
.elections are held and the Board of Directors take
charge:

Provided that if the society ceases to function due
to absence of quorum as prescribed, the
Administrator so appointed by the Registrar, shall

. conduct election within a period of six months and
in the case of co-operative Bank within a period
of one year from the date of appointment of such
Administrator and ensure that the Board of
Directors take charge:

Provided further that in special circumstances, the
State Government may, for reasons to be recorded
in writing, extend the election of a society for not
exceeding one year in total:

Provided also that in case of a co-operative Bank
the information of appointment of Administrator
shall be sent to the Reserve Bank by the Registrar.”.

12. Amendment of Section 54. In Section 54 of the principal Act
for sub-sections (2) and (3), the following sub-sections shall be substituted,
namely :—

“(2) The Registrar, the Apex Societies and Central Societies
shall maintain such cadres of officers and other servants
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as the State Government may, by order, direct and
the conditions of service of members of such cadre
shall be such as the Registrar may, by order, determine,

(3) The State Government may, by notification, specify the class
. of societies which shall employ officers from such
cadres maintained by the Registrar, Apex Societies or

Central Societies under sub-section (2) as may be
specified therein and it shall be obligatory on the part

of such class of societies to accept and appoint such

" cadre officers on the cadre posts as and when deputed

by the Registrar, Apex Societies or Central Societies.”.

13. Amendment of Section 56. In Section 56 of the principal Act, in
sub- sectlon 3)— :

(1) first proviso shall be omltted
(ii) i in the second proviso, the word “further” shall be omitted.

14. Amendment of Section 57-A. Insection 57-A of the principal Act,
for sub-section (2), the following sub-section shall be substituted, namely :—

“(2) On receipt of the application under sub-séction (1), the
Executive Magistrate shall, within thirty days, authorise
any police officer not below the rank of a sub-inspector
to enter and search any place where the records and
property are kept or likely to be kept and to seize
them and handover possession thereof to the Registrar
or the person authorised by him, as the case may be:

Provided that in special circumstances for reasons to
be recorded the Executive Magistrate may proceed

beyond thirty days.”, -

15. Amendment of Section 57-C. In Section 57-C of the principal
Act, for sub-section (9), the following sub-section shall be substituted, namely:—

(9) For the purpose of this Chapter the Officer nominated by
the Registrar at State level. Joint Registrar at Divisional
level and Deputy or Assistant Registrar at District level
shall act as State Coordinator, Divisional Coordinator
and District Coordinator respectively and shall
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discharge such duties for the conduct of election as
entrusted to them by the Authority.”.

16. Amendment of Section 57-D. In Section 57-D of the Principal Act,—

(1) in sub-section (4), for full stop, the colon shall be
substituted and thereafter the following proviso shall be
inserted, namely:—

“Provided that if the society does not make available such
information, books and records as is required by the
Authority and the society fails to comply with the
requisition made by the Authority, then the Authority
shall inform the Registrar to take action against such
society under the provisions of the Act.”;

()  in sub-section (5), for full stop, the colon shall be
" substituted and thereafter the following proviso shall be
inserted, namely:—

“Provided that if the society does not provide all such
assistance as required by the Authority and the society
fails to provide assistance as required by the Authority,
then the Authority shall inform the Registrar to take
action against such society under the provisions of the
Act.”.

17. Amendment of Section 58 In Section 58 of the pnnclpal Act,in
sub-section (1),~

(i in clause (a), for the existing proviso, the following
proviso shall be substituted, namely:—

“Provided that if the general body of the society fails to
appoint an auditor or auditing firm within the stipulated
time, the Registrar shall appoint the auditor or auditing
firm and shall cause the accounts to be audited :

Provided further that in every Co-operative Bank and in such
societies where the State Government has contributed to
their share capital or has given loans or financial assistance
or has guaranteed the repayment of loans granted in any
other form or the society does Government Sponsored

Y
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Business or undertakes an activity as a representative or
agent of the Central or State Government and the turnover
of the above two businesses, together or separately,
constitutes 50 percent or more of its total business, then
the auditor or auditing firm shall be appointed by the
Registrar for audit from an approved panel:

Provided also that in case of a liquidated society, the
liquidator is authorised to appoint an auditor or auditing
firm from a penal approved by the Registrar.”;

(i) for clause (d), the following clause shall be substituted,
namely:— )

“(d) The apex society of which the annual turnover is more
than 100 crore rupees, the audited financial statement
of such society shall be laid on the table of the
Legislative Assembly.”.

18. Substitution of Section 80. For Section 80 of the principal Act,
the following Section shall be substituted, namely:—

“80. Transfer or withdrawal of cases. The Registrar may, at
any time on his own motion or on an application made
by any party- )

(a) make over any case or class of cases arising under
the provisions of this Act, which are pending before
him for consideration and disposal, to any officer
subordinate to him who is competent to decide or
dispose of the case or class of cases, or

b) withdraw any pending case or class of cases from
any subordinate officer for consideration and disposal
or may transfer the same to any other subordinate
officer for consideration or disposal, whois competent
to decide or dispose of such case or class of cases.”.

19. Amendment of Section 90. In Section 90 of the principal Act,
for the words “under this Act”, the words “under this Act or other Act” shall
be substituted.
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AMENDMENTS IN THE HIGH COURT OF MADHYA
PRADESH RULES, 2008

[Notification published in Madlya Pradesh Gazette, Part (iv)(c) dated
13 September, 2013, page no. 569-570]

High Court of Madhya Pradesh, Jabalpur
Jabalpur, the 6 September 2013

No.Q-1.- In exercise of the powers conferred by articles 225 of the
Constitution of India, Section 54 of the States Reorganisation Act, 1956,
clauses 27 & 28 of the Letters Patent, the Hi gh Court of Madhya Pradesh
makes followmg amendmentin FormatNo. 11, 13 and 14 in Cause Title, just
below the Heading of the application under Section 389 (1)/438/439

. respectively of the Code of Criminal Procedure, 1973 in “ The High Court of
Madhya Pradesh Rules, 2008”, which shall come into force from the date of
its publication in the Official Gazette:—

AMENDMENT
In the said Rules,—

. InFormatNo. 11, 13 and 14 in Cause Title, just below the Heading
of the application respectively under Section 389 (1)/438/
439 of the Code of Criminal Procedure, 1973, following
amendment shall be inserted :—

Whether any Bail application is Particular of Bail application
pend.ing‘beforc or already disposed
of by (if yes, give particulars)

No. Date of Order Result

Hon’ble Supreme Court of India

Hon’ble High Court(s).
Court(s) subordinate to High

Court(s).

VED PRAKASH, Registrar General.




NOTES OF CASES SECTION

Short Note
*2D)
Before Mr. Justice Sanjay Yadav
M.A. No. 3446/2013 (Jabalpur) decided on 5 April, 2014

BHARAT KUMAR ... Appellant
Vs. . :
UNION OF INDIA ' ...Respondent

. Railway Claims Tribunal Act, ( 54 of 1987), Section 23 and
Railways Act (24 of 1989), Section 123(b) & 124(A) - Claim by parents
- Appellant's claim was denied on the ground that the claimants have
failed to establish that the deceased was unmarried and ‘they are
dependants - Held - Since the claimants have stated on affidavit that -
the deceased was unmarried which was not rebutted hence burden to
prove that the deceased was married lay on Railways which was not
discharged - Undisputedly appellants are parents of the deceased and
dependants u/s 123(b) of Railways Act, 1989 - Finding arrived at by
Claims Tribunal being perverse and not based on sound reason is set
aside - Appellants would be entitled for compensatlon of Rs. 4 lakhs
with 6% interest p.a, from the date of claim application - Appeal allowed.

Vo7 J79T FTAHRUT JTFTT (1987 FT 54), I 23 ¥ ¥ 147
(1989 ®T 24), g 123(d}) T 124(¢) — FIAT-f¥ar grer rar — SdErit @
Rﬁaﬁwmwaﬂaﬁmmwﬁ?mwwﬁmmﬁﬁ
‘wEra @ 5 qae afyafa o ik 3 e & — afifEiRe - 4R
mmﬂaﬁ#mwww%ﬁmmﬁmﬁmmmmww
frar ', aa: 9% WRe a7 &7 AR % qao R o, 6@ W arar
2 fawer Prdes o frar T — afyafia wu | adaeffrr 9w @
Ar—faT ¥ oy Y@d affra 1989 99 aRT 123(d) B awl e &
— ¥mar aftraver &1 ey fardw w9 A e oo R amenRa e
B9 @ oY aurd — afiereffr grar e w1 fafir € 4 9 e
6% UREs = @ Wl nfueY & gwar B — afi| q9RI

Case referred :
AIR 2003 Gauhati 11.

Manoj Patel, for the appellant.
Govind Patel, standing counsel for the respondent/U OL
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Short Note
*(22)
Before Mr. Justice M.C. Garg
Cr. A. No. 221/2008 (Indore) decided on 16 May, 2014

HARBANSLAL ...Appellant
Vs.
SHYAMSUNDAR ...Respondent

A. Negotiable Instruments Act (26 of 1881), Section 138-
Dishonour of cheque-Overwriting on cheque not acknowledged by drawer
-No evidence regarding transaction-Cheque was issued to discharge
liability is suspicious.

F qwHrd forEd AR (1881 BT 26)EIVT 138—F T AT G
W forerad /AT o Seliare g s € fbar - Yemer @ we
i 31 W - A T O 9 Rl A9 9 A T an wiERus)

. B. Negotiable Instruments Act (26 of 1881), Section 138 -
Service of demand notice - Different address in envelop and
acknowledgment - Not established that the demand notice sent to the
address as shown in complaint and notice - Not valid service.

& By forda SfEfaw (1881 &7 26) 9T 138974 Fiew #7
arfielt — faem 4R @k AR w® fr car—<enfw w1 fear o f @i
mﬁﬁmﬂwﬁm#mﬁwqﬁwﬁmw—ﬂqmﬁl

C. Negotiable Instruments Act (26 of 1881), Section 138 -
Complaint in the name of proprietor - Cheque issued in the name of Firm
-Not maintainable.

T JeBTRy T AT (1881 BT 26), EINT 138 — CGTINY B
T Rrorad — 4%, o @ M W S fEar T — iy A

S.D. Bohra, for the appellant.
V.K. Varangaonkar, for the respondent.

Short Note
“23)
Before Mr. Justice K.K. Trivedi
C.R. No. 86/2012 (Jabalpur) decided on 25 October, 2013

MUNIYA BAI ...Applicant
Vs.
GOLMAN & ors. ' ...Non-applicants

Civil Procedure Code 65 af 1908), Section 151 & 152 - Correction
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in the decree - Mistake committed in the pleadings cannot be corrected
in exercise of powers either u/s 151 or 152 CPC - Revision dismissed.

Rifyer SfaT GIeaT (1908 #71 5), 81T 151 § 152 — &t 4 garw
— aftraet ¥ IR 99 T Tad B RIA. AT 9@ G 151 AT 152
& giqifa wfral B WAIT SR §U QURI S W w@ar — Y
i |

Cases referred :

AIR 2009 SC 2141, AIR 2008 SC 225, 2004 (2) MPLJ 302, 2001
(4) MPL] 402. '

A.D. Mishra, for the applicant. o
Pushpendra Dubey, for the non-applicants no. 2 &3.
Ashok Chourasiya, for the non-applicant no. 9.

Short Note
*(24) .
Before Mr. Justice K.K. Trivedi
8.A.No. 53 0/2012 (Jabalpur) decided on 22 November, 2013

RAJU KUSHWAHA ) " ...Appellant
Vs.
SMT. NAMITA GUPTA & anr. . ...Respondents

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(a)
- Suit for eviction - Landlord-tenant relationship - Held - Respondents/
Plaintiffs could not establish the relationship of landlord and tenant
between them and the appellant, the provisions of Section 12 of the
M.P. Accommodation Control Act would not be attracted at all - Tenancy
suit was not ‘maintainable - Decree of eviction cannot be sustained -
Appeal allowed.
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J. Laxmi Aiyer, for the appellant.
K.L. Gupta, for the respondents.
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Short Note
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Before Mrs. Justice S.R. Waghmare
Cr.A. No. 1235/1998 (Indore) decided on 11 November, 2014

RAMESH ...Appellant
Vs.
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Section 306 & 498-A - Abetment of
suicide - No evidence of cruelty or mal-treatment against appellant -
He cannot be convicted merely because of some incidents of
disagreement and petty quarrels in domesticity - Appeal allowed.
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C.R. Karnik, for the respondent/State.
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Before Mr. Justice Sanjay Yadav
W.P. No. 4804/2014 (Jabalpur) decided on 5 April, 2014

RANNU BAI (SMT.) . ...Petitioner
Vs.
STATE QOF M.P. ...Respondent

Service Law - Appointment of Anganwadi Karyakarta at-
Anganwadi centre - On the date of selection the petitioner was not
having any valid certificate establishing that she belongs to Scheduled
Tribe (Kol) - Petitioner was not eligible for 10 marks towards Scheduled
Tribe cannot be faulted with - Petition dismissed.
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LL.R. [2015] M.P., 1625
SUPREME COURT OF INDIA
Before Mr. Justice T.S. Thakur & Mr. Justice Adarsh Kumar Goel
Cr.Appeal No. 220/2015 decided on 4 February, 2015

VINOD BHANDARI (DR.) ' ...Appellant
Vs,
STATE OF M.P.~ ...Respondent

Criminal Procedure Code, 1973 (2 of 1974), Section 439 - Bail
- Admissions in Medical Colleges were given by corrupt means - Offence
has potential of undermining the trust of people in the integrity “of
medical profession - If undeserving candidates are admitted to medical
courses by corrupt means, not only the society will be deprived of the
best brains treating the patients, patients will be faced with undeserving
and corrupt persons treating them - Bail cannot be granted - However,

. 'as applicant is in jail for more than 1 year and there is no substantial

progress in trial, it is directed that in case trial is not completed within
one year, the apphcant shall be entitled to apply for bail afresh to the
High Court. . (Paras 17 & 18)
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(2005) 2 SCC 42, (2005) 8 SCC 21, (2011) 1 SCC 784, (2012) 1
SCC 40.
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JUDGMENT

The - Judgment of the Court was delivered by :
ADARSH KUMAR GOEL, J. :- Leave granted.

2. This appeal has been preferred against final Jjudgment and order dated
11th August, 2014 passed by the High Court of Madhya Pradesh at Jabalpur
in Misc. Criminal Case No.10371 of 2014 whereby a Division Bench of the
High Court dismissed the bail application filed by the appellant.

3. M.P. Vyavsayik Pareeksha Mandal (M.P. Professional Examination
Board) known as Vyapam conducts various tests for admission to professtonal
courses and streams. It is a statutory body constituted under the provisions of
M.P. Professional Examination Board Act, 2007. As per FIR No.12 of 2013
registered on 30th Qctober, 2013 at police station, S.T.F., Bhopal under
Sections 420, 467, 468, 471, 120B of the Indian Penal Code (“IPC”) read
with Section 3(d), 1, 2/4 of the Madhya Pradesh Manyata Prapt Pariksha
Adhiniyam, 1937 and under Sections 65 and 66 of the I.T. Act, Shri D.S.
Baghel, DSP (STF), M.P. Police Headquarters, Bhopal during the investigation
of another case found that copying was arranged in PMT Examination, 2012
at the instance of concerned officers of the Vyapam and middlemen who for
monetary consideration helped the undeserving studerits to pass the entrance
examination to get admission to the M.B.B.S course in Government and Private
Medical Colleges in the State of M.P. As per the material collected during
investigation, in pursuance of conspiracy, the appellant Dr. Vinod Bhandari,
who is the Managing Director of Shri Aurbindo Institute of Medical Sciences,
Indore, received money from the candidates through co-accused Pradeep
Raghuvanshi who was working in Bhandari Hospital & Research Centre,
Indore as General Manager and who was also looking after the admissions
and management work of Shri Aurbindo Institute of Medical Sciences, Indore,
for arranging the undeserving candidates to pass through the MBBS Entrance
Examination by unfair means. He gave part of the money to Nitin Mohindra,
Senior Systems Analyst in Vyapam, who was the custodian of the model answer
key, along with Dr. Pankaj Trivedi, Controller of Vyapam. During investigation,
disclosure statement was made by Pradeep Raghuvanshi which led to the
recovery of money and documents. The candidates, their guardians, some
officers of the Vyapam and middlemen were found to be involved in the scam.
It appears that there are in all 516 accused out of which 329 persons have
been arrested and 187 are due to be arrested.-Substantial investigation has
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been completed and charge sheets filed but certain aspects are still being
investigated and as per direction of this Court in a Petition for Special Leave
to Aﬁpeal (C).... CCNo.16456 0of 2014 titled “Ajay Dubey versus State of
M.P. & Ors.”, final charge sheet is to be filed by the Special Task Force on or
before March 15,2015 against the remaining accused. Allegations also include
that some high scorer candidates were arranged in the examination centre
who could give correct answers and the candidates who paid money were
permitted to do the copying. Other modus operandi adopted was to leave
the OMR sheets blank which blank sheets were later filled up with the correct
answers by the corrupt officers of Vyapam. Further, the model answer key
was copied and made available to concerned candidates one night before the
examination. Each candidaté paid few lakhs of rupees to the middlemen and
the money was shared by the middlemen with the officers of the Vyapam. The
appellant received few crores of rupees in the process from undeserving
candidates to get admission to the M.B.B.S. and, as per allegation in the”
other connected matter, i.e., FIR No.14 0f 2013 registered on 20th November,
2013 with the same police station, to the PG medical courses.

4. In the present case, the appellant was arrested on 30th Janvary, 2014

_ while in the other FIR he was granted anticipatory bail on 16th January, 2014.
" Second Bail application of the appellant in the present case was considered

by the 9th Additional Sessions Judge, Bhopal and dismissed vide Order dated
9.5.2014. Earlier, first bail application had been dismissed on 5th February,
2014. While declining prayer for bail, it was, inter-alia, qbserved :

“In the present case, it is alleged against the accused that
he in connivance with the officers of coordinator State level
institution (VYAPAM) in lieu of huge amount got the
candidates selected in the examination after getting them
passed in the Pre-Medical Test (PMT) Examination, which
is mandatory and important for admission in the medical
education institution. According to the prosecution,
applicant snatched right of deserving and scholar students,
he got selected ineligible candidates in the field of medical
education. This case is not only related to economic
offence, rather apart from depriving rights of deserving
and scholar students, it is related to the human life and
health.”
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5. The Division Bench of the High Court, in its Order, referred to the
supplementary challan filed against the appellant on 24th April, 2014, indicating
the following material :

“Offence of the accused :

The accused Dr. Vinod Bhandari has been the Managing
Director of S.A.IM.S., Indore and prior to the PM.T.
Examination 2012 he had in collusion with Nitin Mohindra,
Senior System Analyst of Vwapam, for getting some of his
candidates passed in the PM.T. Examination, 2012. and
stating to send list of his candidates and cash amount
through his General Manager Pradeep Raghuvanshi,
subsequently he sent list of his 08 candidates and 60 lakh
rupees in cash through his General Manager and 07
candidates out of aforesaid candidates were got passed by
using unfair means with the connivance of Nitin Mohindra
by way of filling up the circles in their O.M.R. sheets and
received the amount in illegally manner by hatching
conspiracy which has been recovered/seized from his
General Manager Pradeep Raghuvanshi. In this manner,
the accused has committed a serious crime in well designed
conspiracy by hatching consp:racy and committed
organized crime.

Evidences available against the accused :-

1. The certified copy of the excel sheet of the data
retrieved from the hard disc seized from the oﬁ‘ ice
of the accused Nitin Mohindra;

2. The documents, note sheets and the activity chart
of PM.T. Examination, 2012 seized from Vyapam;

3. Thelist of 150 candidates seized from Shri Aurbindo
Institute of Medical Sciences College, Indore in
respect of M.B.B.S. admission for the session 2012-
13 at the instanced of the accused Dr. Bhandari;

4. Memorandums of other accused persons;

3. The seizure memo of the amount seized from

+,
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Pradeep Raghuvanshi.”
6. While declining bal, the High Court observed :

“To put it differently after considering all aspects of the
matter as the material already placed along with the first
charge-sheet prima facie indicates complicity of the
applicant in the commission of the crime and is not a case
of no evidence against the applicant at all; coupled with
the fact that if the charge is proved against the applicant,
. the offence is punishable with life sentence; as the role of
the applicant is being part of the conspiracy and is the
kingpin; further that the applicant is allegedly involvedin
huge money transaction including to sponsor 8 candidates
who were to appear in the VYAPAM examination; and is
also prosecuted for another offence of similar type df
having sponsored 8 other candidates; and has the potential
of influencing the witnesses and other evidence and more
importantly the investigation of the large scale conspiracy
is still incomplete; as also keeping in mind the past conduct
of the applicant in going abroad soon gfter the registration
of the Crime No.12/2013 and returning back to India on
21.1.2014 only after grant of anticipatory bail on
16.1.2014, for all these reasons, for the time being, the
applicant cannot be admitted to the privilege of regular

bail.”
7. We have heard learned counsel for the parties. )
8. Main contention advanced on behalf of the appellant is that the

appellant has already been in custody for about one year and there is no
prospect of commencement of trial in the near future. Even investigation is not
likely to be completed before March 15,2015. There are about 516 accused
and large number of witnesses and documents. Thus, the trial will take long
time. In these circumstances, the appellant cannot be kept in custody for
indefinite period before his guilt is established by acceptable evidence. Our
attention has been invited to order dated 27th November, 2014 passed by
the trial Court, recording the request of the Special Public Prosecutor for
deferring the proceedings of the case till the cases of other accused against
whom supplementary charge sheets were filed were committed to the Court
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of Session and till supplementary charge sheet was filed against several other
accused persons. In the said order, the Court directed the Investi gating Officer
to indicate as to against how many accused persons investigation is pending
and the time frame for filing charge sheets/supplementary charge sheets. In
response to the said order, the Investigating Officer, vide letter dated 25th
December, 2014 filed before the trial Court, stated that 329 persons had
already been arrested and 187 were yet to be arrested and efforts were being
made to file the charge sheets by March 15, 2015 in compliance of the
directions of this Court. Thus, the submission on behalf of the appellant is that
in view of delay in trial, the appellant was entitled to bail.

9. On the other hand, learned counsel for the State opposed the prayer
for grant of bail by submitting that this Court ought not to interfere with the
discretion exercised by the trial Court and the High Court in declining bail to
the appellant. He points out that the trial Court and the High Court have dealt
with the matter having regard to all the relevant considerations, including the
nature of allegations, the material available, likelihood of misuse of bail and
also the impact of the crime in question on the society. He pointed out that the
Courts below have found that there is a clear prima facie case showing
complicity of the appellant, the offence was punishable with life sentence, the
appellant was the kingpin in the conspitacy, he had the potential of influencing
the witnesses, investigation was still pending and the appellant had earlier
gone abroad to avoid arrest.

10.  Referring to the counter affidavit filed on behalf of the State, he points
out that in the excel sheet recovered from Nitin Mohindra, the appellant has
been named and in the statement under Section 164 Cr.P.C. Dr. Moolchand
Hargunani disclosed that he had met the appellant who asked him to meet
Pradeep Raghuvanshi for admission to PMT and he was asked to pay Rs.20
lakhs. He could not pay the said amount and his son could not get the admission.
A sum of Rs.50 lakh for PMT Examination and 1.2 crores for Pre ‘PG
Examination, 2012 was received from Pradeep Raghuvanshi who was General
Manager of the appellant’s hospital and in charge of admission to the institute
of the appellant.

11. Wehave given due consideration to the rival submissions and perused
the material on record.

12, Itiswell settled that at pre-conviction stage, there is presumption of



LL.R.[2015]M.P. Vinod Bhandari (Dr.) Vs. State of M.P. (SC) 1631,

innocence. The object of keeping a person in custody is to ensure his availability
to face the trial and to receive the sentence that may be passed. The detention
is not supposed to be punitive or preventive. Seriousness of the allegation or
the availability of material in support thereof are not the only considerations
for declining bail. Delay in commencement and conclusion of trial is a factor
to be taken into account and the accused cannot be kept in custody for
indefinite period if trial is not likely to be concluded within reasonable time.
Reference may.be made to decisions of this Court in Kalyan Chandra Sarkar
vs. Rajesh Ranjan ', State of U.P. vs. Amarmani Tripathi ? , State of
Kerala vs. Raneef* and Sanjay Chandra vs. CBI* .

13.  InKalyan Chandra Sarkar (supra), it was observed :

“8. It is trite law that personal liberty cannot be taken
away except in accordance with the procedure established
by law. Personal liberty is a constitutional gudrantee.
However, Article 21 which guarantees the above right also
contemplates deprivation of personal liberty by procedure
establishied by law. Under the criminal laws of this country,
a person dccused of offences which are non-bailable is
liable to be detained in custody during the pendency of
trial unless he is enlarged on bail in accordance with law.
Such detention cannot be questioned as being violative of
drticle 21 since the same is authorised by law. But even
persons accused of non-bailable offences are entitled to
bail if the court concerned comes to the conclusion that
the prosecution has failed to establish a prima facie case
‘against him and/or if the court is satisfied for reasons to
be recorded that in spite of the existence of prima Sfacie
case there is a need to release such persons on bail where
fact situations require it to do so. In that process a person
whose application for enlargement on bail is once rejected
is not precluded from filing a subsequent application for
grant of bail if there is a change in the fact situation. In
such cases if the circumstances then prevailing require that

1L (2005)2SCC 42 2 (2005)8SCC21
3 (2011)1SCC784 4, (2012) 18CC40
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such persons be released on bail, in spite of his earlier
applications being rejected, the courts can do so.”

14, In Amarmani Tripathi (supra), it was observed :

18. It is well settled that the matters to be considered in an
application for bail are (i) whether there is any prima facie
or reasonable ground fo believe that the accused had
commitied the offence; (ii) nature and gravity of the charge;
(iii) severity of the punishment in the event of conviction;
(iv) danger of the accused absconding or fleeing, if released
on bail; (v) character, behaviour, means, position and
standing of the accused: (vi) likelihood of the offence being
repeated; (vii) reasonable apprehension of the witnesses
being tampered with; and (viii) danger, of course, of justice
being thwarted by grant of bail [see Prahlad Singh Bhati
v. NCT, Delhif(2001) 4 SCC 2807 and Gurcharan Singh v.
State (Delhi Admn.) [(1978) 1 SCC 118]. While a vague
allegation that the accused may tamper with the evidence
or witnesses may not be a ground to refuse bail, if the
accused is of such character that his'mere presence at large
would intimidate the witnesses or if there is material to
show that he will use his liberty to subvert justice or tamper
with the evidence, then bail will be refused. We may also
refer to the following principles relating to grant or refusal
of bail stated in Kalyan Chandra Sarkar v. Rajesh Ranjan
[(2004) 7 SCC 528]: (SCC pp. 535-36, para 11)

“11. The law in regard to grant or refusal of bail is
very well settled. The court granting bail should
exercise its discretion in a judicious manner and
not as a matter of course. Though at the stage of
granting bail a detailed examination of evidence
and elaborate documentation of the merit of the
case need not be undertaken, there is a need to
indicate in such orders reasons for prima facie
concluding why bail was being granted particularly
where the accused is charged of having committed

L



LLR.[2015]MP.  Vinod Bhandari (Dr)) Vs. State of M.P. (SC) 1633

a serious offence. Any order devoid of such reasons
would suffer fiom non-application of mind. It is
also necessary for the court granting bail to -
consider among other circumstances, the following
factors also before granting bail;they are:

(a) The nature of accusation and the severity of
punishment in case of conviction and the nature of
supporting evidence.

{(b) Reasonable apprehension of tampering with the
witness -or apprehension of threat to the
complainant.

(c) Prima facie satisfaction of the court in support
of the charge. (See Ram Govind Upadhyay v.
Sudarshan Singh [(2002) 3 SCC 598} ] and Puran
v. Rambilas [(2001) 6 SCC 338)”

22. While a detailed examination of the evidence is to be
avoided while considering the question of bail, to ensure
that there is no prejudging and no prejudice, a brief
examination to be satisfied about the existence or
otherwise of a prima facie case is necessary. An
examination of the material in this case, set out above,
keeping in view the aforesaid principles, disclose prima
facie, the existence of a conspiracy to which Amarmani
and Madhumani were parties. The contentions of the
respondents that the confessional statement of Rohit
Chaturvedi is inadmissible in evidence and that that should
be excluded from consideration, for the purpose of bail is
untenable. This Court had negatived a somewhat similar

contention in Kalyan Chandra Sarkar thus: (SCC p. 538,
para 19}

“19. The next argument of learned counsel for the
respondent is that prima facie the prosecution has
failed to produce any material to implicate the
respondent in the crime of conspiracy. In this regard
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15.

he submitted that most of the witnesses have
already turned hostile. The only other evidence
available to the prosecution to connect the
respondent with the crime is an alleged confession
of the co-accused which according to the learned
counsel was inadmissible in evidence. Therefore, he
contends that the High Court was justified in
granting bail since the prosecution has failed to
establish even a prima facie case against the
respondent. From the High Court order we do not
find this as a ground for granting bail. Be that as it
may, we think that this argument is too premature
for us to accept. The admissibility or otherwise of
the confessional statement and the effect of the
evidence already adduced by the prosecution and
the merit of the evidence that may be adduced
hereinafter including that of the witnesses sought
to be recalled are all matters to be considered at
the stage of the trial.”

In Raneef (supra), it was observed :

“15. In deciding bail applications an important factor
which should certainly be taken into consideration by the
court is the delay in concluding the trial. Often this takes
several years, and if the accused is denied bail but is
ultimately acquitted, who will restore so many years of his
life spent in custody? Is Article 21 of the Constitution,
Which is the most basic of all the fundamental rights in
our Constitution, not violated in such a case? Of course
this is not the only factor, but it is certainly one of the
important factors in deciding whether to grant bail. In the
present case the respondent has already spent 66 days in
custody (as stated in Para 2 of his counteraffidavit), and
we see no reason why he should be denied bail. 4 doctor
incarcerated for a long period may end up like Dr. Manette
in Charles Dickens novel A Tale of Two Cities, who forgot

LL.R.[2015]M.P.
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his profession and even his name in the Bastille.”
16.  InSanjay Chandra (supra), it was observed :

“21. In bail applications, generally, it has been laid down
from the earliest times that the object of bail is to secure
the appearance of the accused person at his trial by
reasonable amount of bail. The object of bail is neither
punitive nor preventative. Deprivation of liberty must be
considered a punishment, unless it is required to ensure
that an accused person will stand his trial when called
upon. The courts owe more than verbal respect to the

_ principle that punishment begins after conviction, and that
every man is deemed to be innocent until duly tried and
duly found guilty.

24. In the instant case, we have already noticed that the
“pointing finger of accusation” against the appellants is
“the seriousness of the charge”. The offences alleged are
economic offences which have resulted in loss to the State
exchequer. Though, they contend that there is a.possibility
of the appellants tampering with the witnesses, they have
not placed any material in support of the allegation. In
our view, seriousness of the charge is, no doubt, one of
the relevant considerations while considering bail
applications but that is not the only test or the factor: the
other factor that also requires to be taken note of is the
punishment that could be imposed after trial and
conviction, both under the Penal Code and the Prevention
of Corruption Act. Otherwise, if the former is the only test,
we would not be balancing the constitutional rights but
rather “recalibrating the scales of justice”.

17.  Inthelight of above settled principles of law dealing with the prayer for
bail pending trial, we proceed to consider the present case. Undoubtedly, the
offence alleged against the appellant has serious adverse impact on the fabric of
the society. The offence is of high magnitude indicating illegal admission to large
number of undeserving candidates to the medical courses by corrupt means. Apart
from showing depravity of character and generation of black money, the offence
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has the potential of undermining the trust of the people in the integrity of medical
profession itself. If undeserving candidates are admitted to medical courses by
corrupt means, not only the society will be deprived of the best brains treating the
patients, the patients will be faced with undeserving and corrupt persons treating
them in whom they will find it difficult to repose faith. In these circumstances,
when the allegations are supported by material on record and there is a potential
oftrial being adversely influenced by grant of bail, seriously jeopardising the interest
of justice, we do not find any ground to interfere with the view taken by the trial
Courtand the High Court in declining bail.

18.  Itiscertainly a matter of serious concern that the appellant has been in
custody for about one year and there is no prospect of immediate trial. When
a person is kept in custody to facilitate a fair trial and in the interest of the
society, it is duty of the prosecution and the Court to take all possible steps to
expedite the trial. Speedy trial is a right of the accused and is also in the
interest of justice. We are thus, of the opinion that the prosecution and the trial
Court must ensure speedy trial so that right of the accused is protected. This
Court has already directed that the investigation be finally completed and final
charge sheet filed on or before March 15,2015. We have also been informed
that a special prosecutor has been appointed and the matter is being tried
before a Special Court. The High Court is monitoring the matter. We expect
that in these circumstances, the trial will proceed day to day and its progress
will be duly monitored. Material witnesses may be identified and examined at
the earliest. Having regard to special features of this case, we request the
High Court to take up the matter once in three months to take stock of the
progress of trial and to issue such directions as may be necessary. We also
direct that if the trial is not completed within one year from today for reasons
not attributable to the appellant, the appellant will be entitled to apply for bail
afresh to the High Court which may be considered in the light of the situation
which may be then prevailing.

19.  The appeal is accordingly disposed of with the above observations.
We make it clear that observations in our above judgment will not be treated
as expression of any opinion on merits of the case and the trial Court may
decide the matter without being influenced by any such observation. -

Appeal disposed of.
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LL.R. [2015] ML.P., 1637
SUPREME COURT OF INDIA '
Before Mr. Justice Dipak Misra & Mr. Justice Adarsh Kumar Goel
Cr.A. No. 1584/2007 decided on 10 February, 2015

SHARAD KUMAR SANGHI Appeallant
Vs, )
SANGITARANE . .Respondent

Penal Code (45 of 1860), Section 420 - Cheating - Petitioner is a
Managing Director of a Company which is engaged in sale of automobiles
- Complainant purchased a vehicle and subsequently came to know that
the engine number mentioned in the invoice and engine fitted in the vehicle
are different - During transit vehicle had met with accident and therefore,
engine was changed - Held - Allegations against applicant in the capacity
of Managing Director are vague - It is essential to make requisite
allegation to constitute the vicarious liability - Allegations have been made
against Company, but Company has not been arrayed as accused - No
proceeding can be initiated against Company as it has not been arrayed

as party - Appeal allowed.. (Paras 2,11,12 & 13)
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Cases referved :

(2008) 5 SCC 668, (2005) 8 SCC 89, (2008) 5 SCC 662, (2010)
10 SCC 479, (2013) 4 SCC 505, (2012) 5 SCC 661.

JUDGMENT

The Judgmenf ‘of the Court was delivered by :
Dirak Misra, J. :- Calling in question the lcgal validity of the order dated
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30.11.2006 passed by the learned Single Judge of the High Court of Madhya
Pradesh at Jabalpur in M.Cr.C.No. 1922 of 2002 whereby the learned Judge
had declined to exercise the power under Section 482 of the Code of Criminal
Procedure (Cr.P.C.) for quashing of the proceedings in Criminal Case No.895
of 2001 pending in the court of Judicial Magistrate First Class, Betul which
has been registered under Section 420 of the Indian Penal Code against the
‘appellant, the present appeal has been preferred by special leave.

2. Bereft of unnecessary details, the facts which are necessary to be
stated are that the appellant is the Managing Director M/s. Sanghi Brothers
(Indore) Ltd., Indore which is a registered company duly incorporated and
registered under the Companies Act, 1956 and is engaged in the business of
_automobile sale, finance and shipping etc. having branches at various places,
including the city of Bhopal. The respondent-complainant obtained a quotation
from the Bhopal Branch for purchase of a TATA Diesel vehicle model SFC
709/38 LB in the month of April 1998 and the vehicle was delivered to the
respondent on 01.05.1998 on payment of the price deposited at Bhopal vide
Bank Draft issued from the State Bank of India, Sarni, Betul. The respondent

faced difficulty with the vehicle and eventually he came to know in the month’

of August 2000 that a different engine number was made in the invoice that
was issued to him than the engine that was put in the chasis. On further enquiry,
he found that there is a letter issued by Tata Engineering and Locomotive
Company (TELCO) on 7.11.2000 that in the course of transit from the company
to Bhopal, the said vehicle had met with an accident as a result of which the
engine was replaced by another engine. Coming to know of this, the respondent
filed a complaint under Section 200 of the Cr.P.C. alleging that M/s Sanghi
Brothers (Indore) Ltd., Indore being represented by the Managing Director,
Sharad Kumar Sanghi, had suppressed the information and deliberately cheated
the respondent.

3. The learned Magistrate, after following the procedure as contemplated
under Section 202 of the Cr.P.C., took cognizance of the offence to which we
shall advert to at a later stage.

4. After cognizance was taken and summons were issued, the appellant
filed a revision before the learned Sessions Judge, Betul which was dismissed
on 27.02.2002.

5. Being aggrieved by the aforesaid order, he preferred an application
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under Section 482 of the Cr.P.C. before the High Court. It was contended
before the High Court that the learned Magistrate had no territorial jurisdiction;
that there was no deceit by the respondent; that the company was not made
anaccused in the complaint and, therefore, the complaint was not maintainable;
and that thére was no mens rea. The High Court, as is manifest from the
order impugned, repelied all the submissions and dismissed the application
for quashment.

6. We have heard Mr. Sidharth Luthra, learned senior counsel for the
appellant and Mr. Akshat Shrivastava, learned counsel for the respondent.

7. Itis not in dlspute that the vehicle was pu:chascd by the respondent
on 01.05.1998. The invoice contained a different engine number than the
engine that was fitted into the vehicle. The respondent lodged the complaint
on 08.05.2001. To satisfy ourselves whether there has been any specific -
allegation against the appellant, we have carefully perused the complaint filed
under Section 200 of the Cr.P.C. The English translation of the complaint has
been brought on record. The original complaint which is in Hindi has also
been filed. The allegations made against the appellant read as follows: :

"That the proprietor of M/s Sanghi Brothers Indore accused
Sharad S/o0 Sohan Sanghi negligently prepare the accidental
vehicle no.709 L.M. & projected the same as new to deliver
the complainant causing gain to selfand loss to the complainant
which is punishable U/s 420 of the I.P.C.

8. Barring the aforesaid allegation, there is no allegation against him. In
the initial statement made under Section 200 of the Cr.P.C., the complainant
after darrating the facts, has stated thus:

"Sanglu Brothers Limited run by Mr. Sharad Sanghi committed
cheating with the Applicant by delivering accidented vehicle in
place of a new one and caused gross financial loss. Applicant
is operating the-vehicle after borrowing loan from Bank and
the vehicle is not worth operating at present due to said defects.
I have filed the Photostat copies of the concerning documents
in the case.”

9. The allegations which find place against the Managing Director in his
personal capacity, as we notice, are absolutely vague. When a complainant
intends to proceed against the Managing Director or any officer of a company,
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itis essential to make requisite allegation to constitute the vicarious liability. In
Maksud Sajyad vs. State of Gujarar', it has been held, thus:

"Where a jurisdiction is exercised on a complaint petition filed
in terms of Section 156(3) or Section 200 of the Code of
Criminal Procedure, the Magistrate is required to apply his
mind. The Penal Code does not contain any provision for
attaching vicarious liability on the part of the Managing Director
or the Directors of the Company when the accused is the
Company. The learned Magistrate failed to pose unto himself
the correct question viz, as to whether the complaint petition,
even if given face value and taken to be cotrect in its entirety,
would lead to the conclusion that the respondents herein were
personally liable for any offence. The Bank is a body corporate.
Vicarious liability of the Managing Director and Director would
arise provided any provision exists in that behalfin the statute.
Statutes indisputably must contain provision fixing such
vicarious liabilities. Even for the said purpose, it is obligator
on the part of the complainant to make requisite allegations
which would attract the provisions constituting vicarious

liabﬂity."

In this regard, reference to a three-Judge Bench decision in
S.M.S.Pharmaceuticals Ltd. v. Neeta Bhalla and Another * would be
apposite. While dealing with an offence under Section 138 of the Negotiable
Instruments Act, 1881, the Court explaining the duty of a Magistrate while
issuing process and his power to dismiss a complaint under Section 203 without
even issuing process observed thus:

".... a complaint must contain material to enable the Magistrate
to make up his mind for issuing process. If this were not the
requirement, consequences could be far-reaching. If a
Magistrate had to issue process in every case, the burden of
work before the Magistrate as well as the harassment caused
to the respondents to whom process is issued would be
tremendous. Even Section 204 of the Code starts with the
words "if in the opinion of the Magistrate taking cognizance of
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an offence there is sufficient ground for proceeding'. The words
"sufficient ground for proceeding” again suggest that ground
should be made out in the complaint for proceeding against
the respondent. It is settled law that at the time of issuing of
the process the Magistrate is required to see only the allegations
in the complaint and where allegations in the complaint or the
charge-sheet do not constitute an offence against a person,
the complaint is liable to be dismissed.”

After so stating, the Court analysed Section 141 of the Act and after
referring to certain other authorities answered a referent and relevant part of
the answer reads as follows:

"[t. is necessary to specifically aver in a complaint under Section
141 that at the time the offence was committed, the person
accused was in charge of, and responsible for the conduct of
business of the company. This averment is an essential
requirement of Section 141 and has to be made ina complaint.
Without this averment being made in a complaint, the
requirements of Section 141 cannot be said to be satisfied."

10.  The same principle has been reiterated inS. K. Alaghv. State of U.P.%;
Maharashtra State Electricity Distribution Company Ltd. v. Datar
Switchgear Ltd.* and GHCL Employees Stock Option Trust v. India
Infoline Ltd.? ‘

11.  Inthe case athand as the complainant's initial statement would reflect,
the allegations are against the company, but the company has not been made
arrayed as a party. Therefore, the allegations have to be restricted to the
Managing Director. As we have noted earlier, allegations are vague and in
fact, principally the allegations are against the company. There is no specific
allegation against the Managing Director. When a company has not been
arrayed as a party, no proceeding can be initiated against it even where
vicarious liability is fastened on certain statutes. It has been so held by a
three-Judge Bench in dneeta Hada v. Godfather Travels and Tours Private
Limited® in the context of Negotiable Instruments Act, 1881.

12.  Atthisjuncture, it is interesting to note, as we have stated earlier, that

3. (2008)5SCC662 4 (2010) 10SCC479
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the learned Magistrate while passing the order dated 22.10.2001, had opined,
thus :-

"It appears prima-facie from the complaint filed by the
complainant, documents, evidence and arguments that accused
company has committed cheating with the complaint by
delivering old and accidented vehicle to her at the cost ofa
new truck. Accordingly, prima-facie sufficient grounds exist
for registration of a complaint against the accused Uy/s. 420 of
LP.C. and is accordingly registered?”

13. When the company has not been arraigned as an accused, such an
order could not'have been passed. We have said so for the sake of

completeness. In the ultimate analysis, we are of the considered opinion that -

the High Court should have been well advised to quash the criminal proceedings
initiated against the appellant and that having not been done, tlie order is
sensitively vulnerable and accordingly we set aside the same and quash the
criminal proceedings initiated by the respondent against the appellant.

14. Theappeal stands allowed accordingly.
Appeal allowed,

LL.R. [2015] M.P., 1642
SUPREME COURT OF INDIA
Before Mr. Justice Vikramajit Sen & Mr. Justice Prafulla C. Pant
Civil Appeal No. 2944/2015 decided on 17 March, 2015

STATE OF M.P. & ors. ...Appellants
Vs. .
MALA BANERJEE ...Respondent

(Alongwith C.A. No. 2945/2015, C.A. No. 2946/2015, C.A. No.
2947/2015, C.A. No.2948/2015, C.A. No. 2949/2015, C.A. No. 2950/
2015, C.A. No. 2951/2015, C.A. No. 295272015, C.A. No. 2953/2015,
C.A. No. 2954/2015, C.A. No. 2955/2015, C.A. No. 2956/2015, C.A.
No. 2957/2015, C.A. No. 2958/2015, C.A. No. 2959/2015, C.A. No. 2960/
2015, C.A. No. 2961/2015, C.A. No. 2962/2015, C.A. No. 2963/2015,
C.A. No. 2964/2015, C.A. No. 2965/2015, C.A. No. 2966/2015, C.A.
No. 2967/2015, C.A. No. 2968/2015, C.A. No. 2969/2015, C.A. No. 2970/
2015, C.A. No. 2971/2015, C.A. No. 2972/2015, C.A. No. 2973/2015,
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C.A. No. 2974/2015, C.A. No. 2975/2015, C.A. No. 2976-2977/2015,
C.A. No. 2978/2015, C.A. No. 2979/2015, C.A. No. 2980/2015, C.A.
No. 2981/2015, C.A.No. 2982/2015, C.A. No. 2983/2015, C.A. No. 2984/
2015, C.A, No, 2985/2015, C.A. No. 2987/2015, C.A. No. 2988/2015,
C.A. No. 2989/2015, C.A. No. 2990-2991/2015, C.A. No. 2992/2015,
C.A. No. 2993/2015, C.A. No. 2994/2015, C.A. No. 2995/2015, C.A.
No. 2996/2015, C.A. No. 2997/2015, C.A. No. 2998/2015, C.A. No. 2999/
2015, C.A. No. 3000-3003/2015)

A. . Constitution - Article 226 - Policy Matter - Judicial

Review - Where a policy is contrary to law or is in violation of the

. provisions of Constitution, or is arbitrary or irrational, Courts must
perform their constitutional duties by striking it down. (Para7)

7, GRETT — e 226 — T FIAAT — AT YAGAHT
~ wel Ny Iy & Rl @ ar 9 @ Sudel @ Sewew & @ @1
T agfage €, Wﬁwm%ﬁmmwﬂmﬁw
ddal BT UTAT ST AT |

B. Constitution -~ Article 226 - Precedence - Judgment of
Co-ordinate Bench -ABench should ordinarily follow the decision ofa
Co-ordinate Bénch or else should forward the matter to the Chief
Justice for constituting a Larger Bench in case the reasoning and
conclusion of the Co-ordinate Bench is not acceptable. (Para 8)

W Wi — e 226 — Yd 9T — wawme wadie @y fAvfa
—~ UM 67 9 U3 AEYE B gNed ¥de o Frofa a1 sgaer s
Ay s AFe e iy wt gEq e 3 e ¥ auiia
BT =Ry, Afy wHes e & a9 AR Froed Wier g ad 2l

. Service Law - Kramonnati - Lecturers/Teachers in the
employment of Education and Tribal Welfare Department are entitled
for the benefit of Kramonnati Scheme wnth effect from 19-4-1999,

(Paras 8 to 10)

7, dar BAfar ~ waafo — e @ anfaw sifa seaor faamr
¥ frifem amermar/ fiEe 19-04—1999 Ayl wu @ m‘*ﬁaﬁuﬁm
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Case referred :

(2003) 4 SCC 289.
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JUDGMENT

The Judgment of the Court was delivered by :
VIKRAMAJIT SEN, J. :- Delay condoned. Leave granted.

2. These Appeals assail the Judgment of the learned Division Bench of
the High Court of Judicature of Madhya Pradesh, Bench at Gwalior, delivered
on 22.10.2008, which upheld the Judgment dated 16.10.2007 of the learned
Single Judge.

3. Very briefly stated, the dispute pertains to the eligibility of the
Respondents, all of whom are Lecturers/Teachers in the employment of the
Education and Tribal Welfare Department, Government of Madhya Pradesh,
for increased pay scales. The Respondents claim the benefits of the Kramonnati

Scheme with effect from 19.4.1999, whereas the Appellants assert that they

are willing to grant the benefit of the Kramonnati Scheme to them, and obviously
othcrg similarly placed as they are, but with effect from 1.8.2003.

4. Under the Madhya Pradesh Revision of Pay Rules, 1990, the
Respondents, were eligible for a higher pay scale on completion of 12 years
of service. Subsequently, a policy dated 19.4.1999 known as the said
Kramonnati Scheme came to be introduced entitling all Government servants
to the benefit of two higher pay scales, the first on completion of 12 years of
service, and the second on the further completion of another 12 years (24
years in all). The Appellants contend that this Circular applied to all their
employees except the Teacher cadre, since the latter had already enjoyed the
benefit of the Madhya Pradesh Revision of Pay Rules. On 2.11.2001, the
Commissioner Public Instructions sanctioned the second Kramonnati-for
teachers with effect from 19.4.1999. The stand of the Appellants is that this
was erroneously extended without obtaining the consent of the Finance
Department, and was accordingly corrected by order dated 11.10.2006.
However, despite this stance, the State Government took a policy decision on
3.9.2005 granting the benefit of a second Kramonnati to Teachers, but with
effect from 1.8.2003. Recovery proceedings were initiated against teachers
who had been bestowed Kramonnati from the earlier date.

5. The object of the Kramonnati Scheme must be noted, as this sheds
light on its application. The Scheme was introduced to remove frustration
among employees who had stagnated at a particular scale for many years
without promotional avenues, with the endeavour of removing any adversity

LTl
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in their performance. Keeping this purpose in perspective, there is no basis or
justification for discriminating between teachers and all other employees. The
fact that the Madhya Pradesh Revision of Pay Rules were already in place at
the time the Kramonnati Scheme was introduced indicates that the Appellants
accepted that increase in pay scale are salutary and indeed important for
educators on whose motivation and dedication the future of the country and
of society is almost entirely dependent. We do not agree with the Appellants’
submission that the Respondents are not entitied to claim the benefit of the
Kramonnati Scheme because they were already covered under the Madhya
Pradesh Revision of Pay Rules, as there is no basis for the two being mutually
exclusive, Indeed, we find it logical that the application of the Madhya Pradesh
Revision of Pay Rules regarding the eligibility of increased pay scales should
be replaced by the Kramonnati Scheme, which is more generous in the benefits
it provides. This is all the more so since the Appellants have themselves
ordained that the said Scheme can be availed by the Respondents but from
1.8.2003, which we find to be arbitrary and devoid of any logical foundation.

6. The Appellants have claimed that its Notifications indicated with clarity
that the Scheme would not apply to those Departments where a provision of
Kramorinati was already available in their Recruitment Rules. However, a
perusal of the relevant Clarification issued by the State Government dated
3.5.2000/17.5.2000 makes it clear that its purpose was to protect employees
who were working in Departments that had a provision of Kramonnati in their
Recruitment Rules, by preventing any reduction in Kramonnati pay scale as a
consequence of the new 19.4.1999 policy. It is our understanding that the
Clarification intended to prevent the class of employees envisaged therein
from facing any monetary loss and not to disadvantage any class of employee.

7. We also find ourselves unable to agree with the Appellants submission
that this is a policy matter and, therefore, should not be interfered with by the
Courts. In Federation of Railway Officers Association vs. Union of India
(2003) 4 SCC 289, this Court has already considered the scope of judicial
review and has enumerated that where a policy is contrary to law or is in
violation of the provisions of the Constitution or is arbitrary or irrational, Courts
must perform their constitutional duties by striking it down. The Appellants
have not been able to explain why it chose to deny teachers the benefit of the
second Kramonnati while granting this benefit to all other employees, thus
discriminating against them and violating their fundamental rights enshrined in
Articles 14 and 16 of the Constitution. It is indeed paradoxical that teachers
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who prepare persons for employment and leadership are dealt with in a
parodical attitude by the State. F urther, we reiterate that no explanation is
forthcoming for granting the second Kramonnati with effect from 1.8.2003.
This is neither the date in the original scheme nor justifiable on the basis of any
other material available on the record, Many employees had completed twenty
four years of service by 1999; therefore, in postponing their second Kramonnati
by four years, the Appellants have departed from the basic object of the
Scheme. The 3.9.2005 Order failed to explain the basis of this decision, and
is thus arbitrary in nature and discriminatory towards the Respondents and
others in their position.

8. . Theannals ofthis litigation also need to be considered in some detail.
The arguments ventilated before us were considered in detail by the Writ
Court in Smt. Prerna v. State of Madhya Pradesh, which was decided on
26.4,2007 by alearned Single J udge of that High Court at its Indore Bench.
Thereafter, another learned Single J udge of that High Court at its Gwalior
Bench decided the present Writ Petitions from which these Appeals/Petitions
arise in favour of the Respondents vide its Judgment dated 16.10.2007.
Although the reasoning that has persuaded the second learned Single Judge to
decide in favour of the Respondents is evident from the perusal of that Judgment,
reliance on the Judgment dated 26.4.2007 passed in Smt. Prerna had been
duly considered. We must immediately emphasise that a Bench should ordinarily
follow the decision of a Coordinate Bench or else should forward the matter
to the learned Chief Justice for constituting a Larger Bench in case the reasoning
and conclusion of the Coordinate Bench is not acceptable. The Appeal from
the Judgment dated 16.10.2007, has been dismissed by the Division Bench in
terms of the Judgment impugned before us, and that is how the Special Leave
Petitions (now Appeals) came to be filed. In this interregnum, an appeal that
had been preferred from the Order of the learned Single Judge, Indore Bench
has also been decided on 18.12.2008 in favour of the Respondents, taking
note of the Judgment by a Coordinate Bench presently impugned before us.
We had made this clarification because one of the arguments that has been
ventilated before us is that the two sets of petitions had not been considered
threadbare by the two Benches located at Indore and Gwalior. This has not
lead to any legal irregularity, in that the learned Single Judge, as well as the
learned Division Bench have sequentially considered the matter in detail.

9. -~ Wedonotfindany illegalityin the Impugned Judgment and the Appeals
are dismissed, but we desist from imposing costs.
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10.  Since these Appeals are being dismissed, it would be a futile and
wasteful exercise to take up all pending Applications. To remove possible
doubts, all the Applications are dismissed."

Appeal dismissed.

LL.R. [2015] M.P., 1647
SUPREME COURT OFINDIA
Before Mr. Justice A.K. Sikri & Mr. Justice Rohinton Fali Nariman -
Civil Appeal No. 8192/2003 decided on 17 March, 2015

VIKRAM CEMENT & anr.’ ...Appellants
Vs. _ . :
STATE OF M.P. & ors. " ...Respondents

Constitution - Article 265 - Sthaniya Kshetra Me Mal Ke
Pravesh Par Kar Adhiniyam, M.P. (52 of 1976), Section 3 - Entry Tax
- Rate of Tax - By notification dated 1-5-1997 which remained in force
till 30-9-1997, rate of entry tax was reduced to 1% - However, as per
proviso, the dealers who had already paid the tax at the higher rate
were not entitled to refund of the same - Article 265 provides that no
tax shall be levied or collected except by authority of law - Proviso
providing for non-refund of tax paid at higher rate is unconstitutional
being violative of Article 14 and 265 of Constitution of India - Appeal
allowed. ' ' '

(Paras 7 to 16)
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Cases referred :

W.P. No. 2917 of 2000, (1993) 1 SCC 333, (1983) 1 SCC 305,
(1978) 1 SCC 248, 1959 SCR 279, 296, (1979) 1 SCC 380, (1974) 2
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SCR 348, (1961) 3 SCR 77, (2009) 1 SCC 540.
JUDGMENT

The Judgment of the Court was delivered by :
A.K.Sikrr, J. :- The bare minimum facts which are required to be mentioned
to decide this appeal are recapitulated, in brief, hereinbelow:

2, The appellant Nos. 1 and 2 are the units of Grasim Industries Limited,
which carries on manufacture and sale of cement. It requires raw material in
the form of coal, gypsum and bauxite. On the aforesaid raw materials, the
- appellants had been paying entry tax for entry of these goods in the territory
of the State of Madhya Pradesh under M.P. Sthaniya Kshetra Me Mal Ke
Pravesh Par Kar Adhiniyam, 1976 (hereinafter called the 'Entry Tax Act'). In
the year 1997, the entry tax on the aforesaid items of raw materials payable
under the Act was at the following rates:

COAL - 2.5%
- GYPSUM - 2%
BAUXITE - 10%
In the year 1999, respondent No.1 — State issued Notification No. A-3-80-

98-ST-V (49) dated 4.5.1999. By this Notification it reduced the rate of .

entry tax, namely, coal, gypsum and bauxite by making the entry tax payable
at the rate of 1% only. This Notification remained in force for a limited period,
that is from 1.5.1997 to 30.09.1997. The rate of entry tax priorto 1.5.1997
and after 30.09.1997 remained the same, namely, 2.5%, 2% and 10% for
coal, gypsum and bauxite respectively.

3. We are concerned here with the aforesaid period when entry tax
payable was @ 1% only. However, while reducing the entry tax to 1%, in the
same very Notification an Explanation was also appended stating that the
amount which is already paid by the dealer at the higher rate shall not be
refunded. This Explanation is worded in the following terms:

“Explanation — The amount shall not be refunded in any case
on the basis that the dealer had paid the tax at a higher rate.”

As the Notification was issued only in May 1999 and it realted to the past
period, i.e. 1.5.1997 to 30.09.1997 and the entry tax is payable at the point
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of entry of the goods into the State, as and when the appellants were bringing
the aforesaid raw material into the State of Madhya Pradesh, they had been
paying the entry tax. During the period 1.5.1997 to 30.09.1997, they had
paid the entry tax at the rate which was prevalent at that time, though reduced
to 1% vide the Notification dated 4.5.1999, In this manner, according to the
appellants, though they had paid the entry tax at the higher rate,-which was
now reduced to 1% vide the aforesaid Notification, they became entitled to
get the refund of the excess amount paid, but were still deprived of that refund
because of the aforesaid Explanation.

4. Naturally, being aggrieved by the said Explanation, the appellants
challenged the validity of the Explanation by filing writ petiion in the High
. Court of Madhya Pradesh. The challenge was led primarily on two counts: (i)
in the first instance, it was pleaded that this Explanation was arbitrary and
discriminatory being violative of Article 14 of the Constitution inasmuch as
the classification which has carved out because of the said explanation had
the effect of treating the appellants and others who had paid tax at a higher
rate, differently from those who had not paid the tax at all and were defaulted.
It was argued that such a classification was not based on any intelligible
differentia and had no nexus with any objective sought to be achieved. A
number of judgments in support of this contention were cited in the High
Court. (ii) The second argument raised was that it amounted to exaction of
tax at a higher rate, namely, at the rate 0f 2.5%, 2% and 10% for coal, gypsum
and bauxite respectively, though the rate fixed ultimately for the period in
question by the Notification dated 4.5.1999 was 1%. Therefore, such an
'Explanation’ in the Notification was in the teeth of Article 265 of the
Constitution and per se illegal.

5. The High Court, though took note of the aforesaid arguments, did not
deal with these arguments in the manner in which these submissions were
made and dismissed the writ petition vide impugned judgment dated 11.9.2002
only on the ground that identical issue had been considered by its own Division
Bench earlier in the case of Century Textiles and Industries Ltd. v. State of
Madhya Pradesh & Ors. To be fair to the High Court, we would also mention
that the High Court has referred to another judgment of this Court in Indian
Oil Corporation v. Municipal Corporation, Jullundhar*® and having relied

L Writ Petition No. 2917 of 2000
2 (1993)1SCC333 ’
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upon the observations in the said case to the effect that where the octroi duty
had already been collected, there was no question of any equity in favour of
the Indian Oil Corporation to claim the refund thereof,

" 6. Learned counsel appearing for the appellants has placed before us the
same arguments which were advanced before the High Court with the plea
that the High Court did not even consider those arguments appropriately. He
submitted that it was a clear case of discrimination gua the appellants who
~ had faithfully paid the tax and, therefore, the provisions of Article 14 of the
Constitution will squarely attract in the facts of the present case. The learned
counsel for the State, on the other hand, referred to the reasoning given by the
High Court in the impugned judgment in support of his submissions while
countering the arguments by the learned counsel for the appellants.

7. After giving our thoughful consideration to the issue involved, we are
of the view that there is force in the submission of the learned counsel for the
appellants. The Explanation attached to Notification dated 4.5.1 999, or for
that mater the Notification dated 5.7.1999, which states that the amount shall
not be refunded in any case on the basis that dealer had filed the tax at a
higher rate, results in invidious discrimination towards those who have paid
the tax at a higher rate, like the appellants, when compared with that category
of the persons who were defaulters and have now been allowed to pay the tax
atthe rate of 1% for the relevant period. The consequence is that it carves out
two categories of tax payers who are made to pay the tax at different rates,
even though they are identically situated. There is no basis for creating these
two classes and there is no rationale behind it which would have any causal
connection with the objective songht to be achieved. It would be pertinent to
mention that on repeated query made by this Court to the learned counsel for
the respondents, he could not explain or show from any material on record as
to what led the authorities to provide such an Explanation. Therefore, it
becomes apparent that there is no objective behind such an Explanation
appended to the Notification dated 4.5.1999 which is sought to be achieved,
except that the Government, after collecting the tax from those who had paid
at a higher rate, did not intend to refund the same. This can hardly be
countenanced, more so when it results in discrimination between the two groups,
though identically situated.

8. The law on the scope and meaning of Article 14 of the Constitution
has now been well articulated. We may gainfully refer to the case of D.S.
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Nakara & Ors. v. Union of India®, wherein this Court observed as under:

“10. The scope, content and meaning of Article 14 of the

- Constitution has been the subject-matter of intensive
examination by this Court in a catena of decisions. It would,,
therefore, be merely adding to the length of this judgment to
recapitulate all those decisions and it is better to avoid that
exercise save and except referring to the latest decision on
the subject in Maneka Gandhiv. Union of India*, from which
the following observation may be extracted:

_“...what is the content and reach of the great equalising
principle enunciated in this Article? There can be no
doubt that it is a founding faith of the Constitution. It is
indeed the pillar on which rests securely the foundation
of our democratic republic. And, therefore, it must not
be subjected to a narrow, pedantic or lexicographic
approach. No attempt should be made to truncate its °
all embracing scope and meaning for, to do so would
be to violate its activist magnitude. Equality isa dynamic
concept with many aspects.and dimensions and it
cannot be imprisoned within traditional and doctrinaire
limits.... Article 14 strikes at arbitrariness in Stateaction - °
and ensure fairness and equality of treatment. The .
principle of reasonableness, which legally as well as
philosophically, is an essential element of equality or
non-arbitrariness pervades Article 14 like a brooding

omnipresence.”

11. The decisions clearly lay down that though Article 14
forbids class legislation, it does not forbid reasonable
classification for the purpose of legislation. In order, however,
to pass the test of permissible classification, two conditions
must be fulfilled, viz. (i) that the classification must be founded
onan intelligible differentia which distinguishes persons or things
that are grouped together from those that are left out of the
group; and (ii) that that differentia must have a rational relatién
to the objects sou _ght_to be acl_)ieved by the statute in questipn

3. (1983)1S8CC305 ‘4, (1978)1SCC248
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[See Shri Ram Krishna Dalmia v. Shri Justice S.R.
Tendolkar & Ors. °]. The classification may be founded on

differential basis according to objects sought to be achieved

but what is implicit in it is that there ought to be a nexus. i.e.
casual connection between the basis of classification and object
of the statute under consideration. It is equally well settled by
the decisions of this Court that Article 14 condemns
discrimination not only by a substantive law but also by a law
of procedure.

(emphasis supplied)”

9. ° InRe.: Special Courts Bill, 1978°, this Court undertook a survey of
plethora of decisions touching upon the ‘Equality’doctrine enshrined in Article
14 of the Constitution and culled out certain principles. In principle No.3, the
Court highlighted that though classification was permissible and it was not for
the Courts to insist on delusive exactness or apply doctrinaire tests for
determining the validity of classification in any given case, but, at the same
time, classification would be treated as justified only if it is not palpably arbitrary.
It was also emphasized that the underlined purpose in Article 14 of the
Constitution was to treat all persons similarly circumstanced alike, both in
privileges conferred and liabilities imposed. Following was the emphatic
message given by the Court:

“(4)...It only means that all persons similarly circumstanced
shall be treated alike both in privileges conferred and liabilities
imposed. Equal laws would have to be applied to all in the
same situation, and there should be no discrimination between
one person and another if as regards the subject matter of the
legislation their position is substantially the same.

(emphasis supplied)”

Another principle which was restated was that the classification must
not be arbitrary but must be rational, that is to say, it must not only be based
on some qualities or characteristics which are to be found in all persons
grouped together and not in others who are left out, but those qualities and
characteristics must have reasonable relation to the object of the legislation.

5 1959 SCR 279,296 6. (1979) 1 5CC 380
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10.  Article 14 eschews arbitrariness in any form. This principle was

eloquently explained in EP. Royappa v. State of Tamil Nadu 7 holding that

the basic principle which informs both Articles 14 and 15 is equality and
inhibition against discrimination. We would like to quote the following passage
from that judgment as well, which is as under:

“From a positivistic point of view, equality is antithetic to
arbitrariness. In fact, equality and arbitrariness are sworn
enemies; one belongs to the rule of law in a republic while the
other, to the whim and caprice of an absolute monarch. Where
an act is arbitrary it is implicit in it that it is unequal both
according to political logic and constitutional law and is,
therefore, violative of Article 14, and if it affects any matter
relating to public employment, it is also violative of Article 14,
Article 14 and 16 strike at arbitrariness in State action and
ensure fairness and equality of treatment.”

On the application of the aforesaid principles to the facts of the present case,

_ the irresistible conclusion is that the Explanation is highly discriminatory in

nature. :

11.  Thematter can be looked into from another angle as well, which will
yield the same results.

12.  Wehave to keep in mind that vide Notification dated 4.5.1999, it is
the rate of entry tax on the aforesaid raw materials which is reduced to 1%.
The effect of that would be that any person bringing raw materials, viz. coal,
gypsum and bauxite, within the State of Madhya Pradesh was liable to pay
the entry tax only at the rate of 1%. Once this aspect is kept in mind, the legal
effect thereof has to be that all the persons including the appellants, who had
already paid the tax, were supposed to pay the tax at the rate of 1% only.
Therefore, if they had paid the tax at a higher rate, they were entitled to the
refund of excess amount of tax paid. No reasons are coming forth in the
counter affidavit filed by the State either in the IHigh Court or in this Court or
in any other form as to why there was a necessity of adding such an Explanation
for not refunding the excess amount paid by the dealer in excess of 1% which
was the entry tax legally payable for this period. Once we consider the matter
from this angle, it also becomes clear that as the entry tax payable was at the

7 (1974)2 SCR 348
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rate of 1% only, asking any person to pay at a higher rate would be clearly
violative of Article 265 of the Constitution.

13.  Article 265 of the Constitution has to be read along with Article 14 in
the given context. This co-relation between the two provisions is beautifully
brought out in Kunnathat Thathunni Moopil Nair v. State of Kerala &
Anr.®asunder:

“10. The most important question that rarises for consideration
in these cases, in view of the stand taken by the State of Kerala,
is whether Art. 265 of the Constitution is a complete answer
to the atack against the constitutionality of the Act. It is,
therefore, necéssary to consider the scope and effect of that
Article. Article 265 imposes a limitation on the taxing power
of the State in so far as it provides that the State shall not levy
or collect a tax, éxcept by authority of law, that is to say, atax -~
cannot be levied or collected by a mere executive fiat. It has

" to be done by authority of law, which must mean valid law. In
-order that the law may be valid, the tax proposed to be levied
must be within the legislative competence of the Legislature
imposing a tax and authorising the collection thereof and,
secondly, the tax must be subject to.the conditions laid sown
inArt. 13 of the Constitution. One of such conditions envisaged
by Art. 13(2) is that the Legislature shall not make any law
which takes away or abridges the equality clause in Art.14,
which enjoins the State not to deny to any person equality
before the law or the equal protection of the laws of the country. -

' It cannot be disputed that if the Act infringes the provisions of
Art.14 of the Constitution, it must be struck down as
unconstitutional. For the purpose of these cases, we shall -
assume that the State Legislature had the necessary competence
to enact the law, though the petitioners have seriously
challenged such a competence. The guarantee of equal
protection of the laws must extend even to taxing statutes. It
has not been contended otherwise. It does not mean that every

* person should be taxed equally. But it does not mean that if
property of the same character has to be taxed, the taxation

8 (1961)38CR77
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. must be by the same standard, so that the burden of taxation,

may fall equally on all persons holding that kind and extent of
property. If the taxation, generally speaking, imposes a similar
burden on everyone with reference to that particular kind and
extent of property, on the same basis of taxation, the law shall
not be open to attack on the ground of inequality, even though
the result of the taxation may be that the total burden on

different persons may be unequal. Hence, if the Legislature
. - has classified persons or properties into different categories,

which are subjected to different rates of taxation with reference
to income or property, such a classification would not be open
to theattack of inequality on the ground that the total burden
resulting from such a classification is unequal. Similarly, different
kinds of property may be subjected to different rates of
taxatioh, but so long as there is.a rational basis for the
classification, Art. 14 will not be in the way of such a
classification resulting in unequal burdens on different classes
of properties. But if the same class of property similarly situated
is subjected to an incidence of taxation, which results in
inequality, the law may be struck down as creating an inequality
amongst holders of the same kind of property. It must,
therefore, be held that a taxing statute is not wholly immune
from attack on the ground that it infringes the equality clause
in Art. 14, though the Courts are not concerned with the policy
underlying a taxing statute or whether a particular tax could

not have been imposed in a different way or in way that the

Court might think more just and equitable. The Act has,
therefore, to be examined with reference to the attack based
on Art. 14 of the Constitution.”

1655

At this stage, we would like to refer to another judgment of this Court
which is quite proximate to the situation at hand, namely, Corporation Bank

- v. Saraswati Abharansala & Anr® That was case where rate of Sales Tax

was reduced-from 1% to 0.5% vide SRO No. 1075/99 dated 27.12.1999,
which was given retrospective effect from 1.4.1999. The respondent in that
case, who had paid the sales tax @ 1% for the period 6.4.1999 t0 10.12.1999,
claimed refund of the excess tax paid, i.e. over and above 0.5%. This request

S,

(2009) 1 SCC 540 . 3
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was rejected by the Assistant Commissioner, Sales Tax. The assessee filed
the writ petition challenging the order of the Assistant Commissioner, which
was dismissed by the Single Judge of the High Court. However, the assessee's
intra-court appeal was allowed by the Division Bench directing the authorities
torefund the excess amount collected. The said decision of the Division Bench
was upheld by this'Court in the aforesaid judgment holding that non-refund
would not only offend equality clause contained in Article 14 of the Constitution,
it would also be in the teeth of Article 265 of the Constitution which mandates
that no tax shall be levied or collected, except by authority of law. Following
passages from the said judgment are worth a quote:

“20. Article 265 of the Constitution of India mandates that no
tax shall be levied or collected except by authority of law.

21. Interms of the said provision, therefore, all acts relating to

- the imposition of tax providing, inter alia, for the point at which
the tax is to be collected, the rate of tax as also its recovery
must be carried out strictly in accordance with law.

22.  Ifthe substantive provision of a statute provides for
refund, the State ordinarily by a subordinate legislation could
not have laid down that the tax paid even by mistake would
not be refunded. If a tax has been paid in excess of the tax
specified, save and except the cases involving the principle of
'unjust enrichment', excess tax realized must be refunded. The
State, furthermore, is bound to act reasonably having regard
to the equality clause contained in Article 14 of the Constitution
of India.

23.  Itis not even a case where the doctrine of unjust
enrichment has any application as it is not the case of the
respondent/Setate that the buyer has passed on the excess
amount of tax collected by it to the purchasers.

24.  Inview ofthe admitted fact that tax had been collected
and paid for the period 6th April, 1999 and 10th December,
1999 @ 1% of the price which having been reduced from 1st
April, 1999 to 0.5%, the State, in our opinion, is bound to
refund the excess amount deposited with it.”

15.  Itis possible, as was sought to be argued by the learned counsel for
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the State, that while adding this Explanation the Government had kept in mind
the principle of unjust enrichment. Presumably because of this reason, the
High Court also referred to the judgment in the case of Indian Oil
Corporation (supra). However, on such a presumption alone, there cannot
be any justification for adding the Explanation of the nature mentioned above.
In order to determine as to whether a particular dealer is in fact entitled to
refund or not, the Government can go into the issue of unjust enrichment
while considering his application for refund. That would depend on the facts
of each case. It cannot be presumed that the burden was positively passed on
to the buyers by these dealers and, therefore, they are not entitled to refund.

16.  Forall the aforesaid reasons, we are of the opinion that the impugned
Explanations in the Notifications dated 4.5.1999 and 5.7.1999 are
unconstitutional. We, accordingly, allow the appeal and quash the $aid
Explanations.

No costs.
Ap}oe&l dljowea .
. LL.R. [2015] ML.P., 1657
WRIT APPEAL

Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
W.A.No. 301/2014 (Indore) decided on 28 August, 2014

CHANDRAKANTA BAI ' ...Appellant
Vs.
STATE OF M.P & ors. . ...Respondents

A. Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993
(1 of 1994), Section 40 - Removal of Sarpanch - Proceeding before
SDO - Not empty formality - Principle of natural justice has to be
followed - Opportunity to lead evidence and cross- -examination be
afforded. : ) (Paras 11 & 13)

& TIId S V9 TIH YGVIG STEfTIH, A5, 1993 (1994 T 1),
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.B. Constitution - Article 227 - Writ - Maintainébility- -
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- Alternative remedy of appeal available - Violation of principle of natural
justice - Availability of alternative remedy is no bar - Writ is
maintainable. (Para12)

G gt — ggwT 227 — Re — giyvflrar — anfte Wt
Iofoud: SUaR Suas — ﬁwﬁfafﬂm?ﬁ‘mmammm ﬂaﬂ%qaf
Waﬁmmaﬁs‘aﬁaﬂiﬁ e giavfig 2

C. Practice and Procedure - Order for holding summary
enquiry within fixed time limit by High Court - Effect - Does not mean
to hold enquiry violating the principle of natural justice - If time lapses,
extensnon may be sought (Para 10)

_ vz Wa‘mm?rwyﬁm aﬁwmmmﬂm@r$

ﬂﬁﬁ?ﬂfﬂiﬁmaﬁ?&mﬁégmw—nw a1 @l A adf f5
tuffs = @ Rigld 3 Sedew ¥ wig & W — of w9 awr Bhr
g, wagfy and) wr wadt 2

Cases referred :

1999 (2) MPLJ 722, 2009 (3) MPHT 70, 2002 (5) MPHT 524,
2009 (2) MPHT 68, 2004 (1) MPLJ 27, 2003 (2) SCC 107.

Aakash Rathi, forthe appellant.
Sudhanshu Vyas, P.L. for the respondent no. 1.
A.K. Sethi with Kamal Airen, for the respondent no. 3. .

ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J, :- With consent heard finally.

This Writ Appeal under Section 2 of the Madhya Pradesh Uchacha
Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 (for short “the
Act”), is directed against the order dated 03.03.2014 passed by the learned
Single Judge of this Court in W.P. No.163 0/ 14.

2 Brief facts necessary for the disposal of this appeal are that appellant/
writ petitioner was elected in the year 2009 as Sarpanch of the Gram
Panchayat-Iklera, Distt.-Rajgarh. On receipt of a complaint against her, a
show-cause notice dated 18.02.2013 under Section 40 of M.P. Panchayat
Raj Avam Gram Swaraj Adhiniyam, 1993 was issued to her by the Sub

.\
%
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Divisional Officer. She submitted reply of the said show-cause notice denying

. the allegation levelled against her. However, without giving proper opportunity
to defend; the SDO proceeded ex-parte against her in the enquiry and held
her guilty of the misconduct, as a result she was removed vide orders dated
11.10.2013 from the post of Sarpanch. -

3. Feeling aggrieved, the appellant had filed writ petition No.12816/
2013. The said writ petition was disposed of by the learned Single Judge vide
order dated 29.10.2013. He quashed the order dated 11.10.2013 passed by
the SDO placing reliance on the order passed by this Court in the case of
Kailash Kumar Parmanand Dangi Vs. State of M.P. & Ors. [1999 (2),
MPLIJ, 722]. The learned Single Judge sent the matter back to the SPO to
take fresh decision within three months after holding a summary enquiry against
the appeliant.

4. In pursuance to the aforesaid order passed in Writ Petition No.12816/
2013, the SDO conducted the enquiry and vide order dated 21.02.2014
directed removal of the appellant from the post of Sarpanch and also debarred
her from contesting the election for next five years.

5. Aggrieved by the order dated 21.02.2014 passed by the SDO, the
appellant once again approached this Court by filing W.P. No.1630/13.
However, this time the learned Single Judge, although, referred the order passed
by this Court in the case of Kailash Kumar Parmanand Dangi (supra) the
orders passed in the cases of Manita Jaiwar (Smt.) Vs. State of M.P. &
Ors., reported in 2009 (3) MPHT, 70 and in Kailashchandra Jain Vs. State
of M.P. & Ors., reported in 2002 (5) MPHT 524, declined to interfere into
the order dated 21.02.2014 passed by the SDO, Sarangpur on the ground
that the appellant petitioner has got an alternative remedy of challenging the
order of the SDO before the appellate authority.

6. ' Shri Akash Rathi, learned counsel for the appellant has argued that
since the order passed by the SDO was in utter violation of the principles of
natural justice, the writ court should have interfered in the order and the writ
petition should not have been dismissed on the ground of availability of
alternative remedy. He submits that SDO has recorded the finding of guiit
against the appellant without recording the evidence. He also submits that
since the order of the SDO is contrary to the settled legal position as per the
various decisions of this Court including in the case of Smt. Phoolbai Vs.

State of M.F,, 2009 (2) MPHT, 68; Kailashchandra Jain Vs. State of MP.
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& Ors. (supra) Manita Jaiwar (Smt.) Vs. State of M.P. & Ors. (supra);
Babita Lilhara Vs. Surndera Rana, 2004 (1) MPLJ, 27 and Kailash Kumar
Dangi Vs. State of M.P. (supra), the writ court should have interfered in the
matter instead of dismissing the writ petition on the ground of availability of
alternative remedy.

7.. - On the other hand, Shri A.K. Sethi, learned Senior Counsel has
supported the impugned order. He argued that since in the earlier round of
litigation the writ court vide order dated 29.10.2013 had directed the SDO to
take fresh decision within a specified time of 3 months by holding summary

enquiry the SDO has committed no error in passing the impugned order after -

considering the reply to show-cause notice,

8.  * Ongoing through the impugned order dated 21.02.2014, it is manifestly
clear that the appellant, though, specifically made a request to record the

* evidence about the alleged miscondyct, buther prayer was turned down by
the SDO by observing thus:-

- s—mm$muqaaﬁ$mﬁfqmﬁ
? SN FAETE AATYS FRT A AT WY |iE ©

YR R ISRV § & sETed Aafte™, sEug ey
TRisTe g1 99 wion oy Iftrae @ amER W R
wiig gRhes s fear war 2, 39 weR st e
L9l B we @ uaver d quw @ wew i 9 @

. g 7 ¥ @ aeRTe afaee gRT uvgd aded
W e e emeR T @ aneR W oAmew °yg fhaa
fear T [

9. "It is also relevant from the order-sheet dated 10.02.2014 that the
SDO had called report'on 10.02.2014. And on that day itself the report of the
Chief Executive Officer was received and thereafter without supplying copy
of it to the appellant, the SDO proceeded in the matter and recorded the
finding of guilt against the appellant vide impugned order.

10.  Keeping in view the manner in which the:SDO had proceeded in'the
enquiry as also the fact that in spite of specific request being made by the
appellant, the evidence of the witnesses were not recorded in the enquiry and
no opportunity of cross examination was afforded to the appellant, in our
considered view, there is clear violation of the principles of natural justice in
deciding the matter against the appellant. Merely because in WP No.12816/

't

+
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2013 this Court had directed to hold summary enquiry and fixed time limit for
deciding the matter does not mean that the SDO could have acted in violation
of the principles of natural justice by not adhering to the settled legal principles.
If the time limit fixed in WP No.12816/2013 was cxpmng, the SDO could
have sought for extension of time from this Court

11.  Itisnow well settled that the enquiry under Section 40 of the Act is
not an empty formality. There should be compliance of necessary provisions
and person should be punished legally. In Manita Jaiwar (supra), a Division
Bench of this Court after considering various earlier pronouncements of this
Court has held that before removal of Sarpanch of Gram Panchayat principles
of natural justice have to be followed. The Division Bench noticing the fact
that no witnesses of preliminary enquiry, including the complainant were
examined and naturally no opportunity to cross examine them was also afforded
to the Sarpanch.and she was also not afforded opportunity to adduce her
evidence against the charges levelled against her, held that as no due and
proper enquiry was conducted by the SDO before ordering removal of
petitioner Sarpanch, the order is vitiated. The Division Bench then remitted
the matter back to the SDO to conduct proper enquiry.

12.  In the circumstances, in our considered view, as there was clear
violation of the principles of natural justice on the part of the SDO and the
order of the SDO also being against the various pronouncements of this Court,
the learned Single Judge should have interfered into the matter. instead- of,
relegating the appellant to the appellate authority before whom also no useful
purpose would have been served as in the matter no evidence was recorded.
by the SDO . The Supreme Court in the case of Harbanslal Vs. Indian Oil
Corporation, 2003 (2) SCC, 107 has observed that in case of fallure of
principles of natural justice, availability of alternate remedy is not a bar for
entertalmng awrit petition under article 226 of the Constitution ofIndia, '

13.  Having regard to the aforesaid, the appeal succeeds and is hereby
allowed. The impugned orders passed bythe SDO and the learnéd Single
Judge are hereby setaside. The matter is remitted to the SDO for holding
fresh enquiry within four months. The SDO is directed to examine the witnesses
and afford opportunity to the appellant to cross examine the said witnesses
and to adduce her evidence against the charges levelled against her. Copy of
the report received from Chief Executive Officer be also supplied to the
appellant, if it is to be utilized against her. Thereafter a reasoned order be
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passed by the SDO in accordance with law.

14, During the period enquiry, as aforesaid, is conducted and findings are
recorded, the appellant shall be allowed to continue on the post of Sarpanch.
However, she shall not be allowed to exercise the financial powers till the
matter is decided by the SDO as we find during all this period of litigation
such powers were withheld by this Court by interim orders.

15.  No orders as to the costs.
C.C. within 3 days.
Appeal allowed.

LL.R. [2015] M.P., 1662
WRIT APPEAL
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mtr. Justice C.V, Sirpurkar
W.A. No. 960/2014 (Jabalpur) decided on 14 J anuary, 2015

SANGEETA BANSAL (SMT.) - - ...Appellant
Vs. : 1
STATE OF M.P. & ors. ...Respondents

 Municipalities Act, M.P. (37 of 1961), Section 19 & 47(I) - .
Recalling of President - Three fourth of elected Councillors - The definition
of Councillor has to be read in the context of Section 19 of the Act - Section
19(1)(b) explicitly refers to the Councillors elected by direct election from
the wards - Whereas President is elected by direct election from the
Municipal area - Process of recall of President can be initiated only the
Councillors elected by direct election - Merely because President is part
of the Mumicipal Council, would not make him an elected Councillor within
the meaning of Section 19(1)(b) and 47 - For initiating the process of recall
of President, only specified number of elected Councillors of the Council
need to be reckoned - For reckoning the number of three fourth of elected
Councillors, the person holding the post of President cannot be taken into
consideration. (Paras 6,7 & 8)
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Case referred :

(1997)JLJ SN 63.

Rajendra Tiwari with Manikant Sharma, for the appellant..
Piyush Dharmadhikari, G.A. for the respondent nos. 1 & 2/State.
V.S. Shroti with Ashish Shroti, for the respondent no. 3.
Siddharth Seth, for the respondent no. 4.

VK. Shukla, for the intervenor.  ~

(Supplzed Paragraph numbers)
CRDER

The Order of the Court was delivered by :
AM. KHANWILKAR, C.J. ;- Heard counsel for the parties.

2. This appeal takes exception to the decision rendered by the learned
Single Judge dated 20th December, 2014 in Writ Petition No.14819/2014.

3. The learned Single Judge has rejected the argument of the appellant
that for reckoning the number of three-fourth of the elected Councillors,
referred to in the first proviso to Section 47(1) of the Madhya Pradesh
Municipalities Act, 1961 (hereinafter referred to as “the Act of 1961”), the
person holding the post of President, should also be taken into consideration,
being elected Member of the Coungcil.

4, The learned Single Judge has examined this challenge in extenso with
reference to the provisions contained in the Act of 1961 as also reported
decisions pressed into service by both the parties including the decision in the
case of Laxmi Narayan Garg vs. Municipal Council Sardarpur and
others". The learned Single Judge has distinguished the exposition in the case.

1. (1997)ILISN63
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of Laxmi Narayan Garg as can be discerned from paragraphs 18 and 19 of
the impugned judgment. The view so taken, in our opinion, is just and proper.
That decision deals with the provision as obtained prior to amendment of
1994, After amendment, Section 47 of the Act reads thus:-

“47. Recalling of President. — ( 1) Every President of a
Council shall forthwith be deemed to have vacated his office if
~ he isrecalled through a secret ballot by a maj ority of'more
than half of the total number of voters of the municipal area
casting the vote in accordance with the procedure as may be
prescribed: :

Provided that no such process of recall shall be initiated
unless a proposal is signed by not less than three fourth of the
total number of the elected Councillors and presented to the
Collector:

Provided further that no such p-rocess shall be initiated:-

(i) withina period of two years from the date on which
such President is elected and enters his office; :

(ii) if half of the period of tenure of the President
elected in a by-election has not expired: »

Provided also that process for recall of the President
shall be initiated once in his whole term.

' (2) The Collector, after satisfying himself and verifying
that the three fourth of the Councillors specified in sub-section
(1) have the proposal of recall, shall send the proposal to the
State Government and the State Government shall make a
reference to the State Election Commission.

3) On receipt of the reference, the State Election
Commission shall arrange for voting on the proposal of recall
in such manner as may be prescribed.”

(emphasis supplied)

5. The moot controversy is about the purport of expression “elected
Councillors” occurring in the first proviso to sub-section (1). According to the
appellant, it would include the President as well. For that, reliance is now
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additionally placed on the definition of “Councillor” prescribed in Madhya
Pradesh Municipalities (Election of Vice President) Rules, 1998 which provides
that the expression “Councillors” means the President and the elected
Councillors of the Council. Reliance is also placed on Section 55 of the Act
of 1961 to point out that the President must be reckoned as elected Councillor
of the Council. Reliance is also placed on page 60 of the petition part of
Annexure P-2, being proceedings of election of Vice President dated 23rd
November, 2011, which indicates that the appellant had participated in that
Process.

6..  Having considered the rival submissions, we are in agreement with
the opinion recorded by the learned Single Judge that what is relevant to
keep in mind is the express provision contained in Section 47 as amended, fo
be read with the definition of Councillor in Section 3(7) of the Act of 1961.
The definition of Councillor in Section 3(7) of the Act prescribes that
“Councillor” means any person who is legally a member of the Council. This,
however, will have to be read in the context of Section 19 of the Act 0f 1961
which provides for the composition of the Council - as defined in Section
3(8) of the said Act. Section 19(1)(b) explicitly refers to the “Councillors
elected by direct election from the wards”, in contrast to the other constituents,

inter alia, the President of the Council as specified in Section 1 9(1)(a) to be
the Chairperson to be elected by direct election from the Municipal area. The
amendment to Section 19 was effected alongwith amendment to Section 47.
Keeping in mind the definition of Councillorin the Act and that the composition
of the Council is of Councillors elected by direct election from the wards -
(Sec.19 (1) (b), which is-separate constituent than the President elected by
direct election from the Municipal area - (Sec.19 (1) (a); coupled with the
expression used in the first proviso to sub-section (1) —“elected Councillors”,
the same is ascribable to the constituent of the Council specified in Section 19
(1) (b) alone. Thus, the process for recall of President can be initiated only by
the Councillors elected by direct election referred to in Section 19 (1) (b), by
v1rtue of the first prov1so to Section 47 of the Act as amended

7. ,' Notably, prior to amendment of 1994 the President was 1nd1rect1y
elected from amongst the elected Councillors of the Council. The fact that the
President is part of the Municipal Council, thefcfore, does not make himan
elected Councillor within the meaning of Section 19(1)(b) and 47. Similatly;
the fact that the President is qualified to participate in the election of Vice-
President as provided in the Act and Rules framed thereunder, does not make -
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him an elected Councillor within the meaning of Section 19 (1) (b) and 47.
The definition of “Councillors” in the Rules of 1958 are for the purposes of
that Rules — for election of Vice-President. For initiating the process of recall
of President, only the specified number of “elected Councillors” of the Council
need to be reckoned as has been held by the learned Single Judge. We are in
agreement with that view. The decision of the Division Bench in the case of
Laxmi Narayan Garg, as aforesaid, has been distinguished by the learned
Single Judge and, in our opinion, rightly in paragraphs 18 and 19 of the
impugned judgment,

8. The provisions contained in Rules of 1998 pressed into service or for
that matter, Section 55 and the proceedings of the Council Annexure P-2, will
be of no avail for construing the requirement of first proviso to Section 47 (1)
of the Act of 1961. For that, it is only the elected Councillors, referred to in
Section 19 (1) (b), who must initiate the proposal to be signed by not less
than three-fourth of the total number of elected Councillors, as per first proviso
to Section 47 (1) of the Act.

9. As aresult, we find no merits in this appeal. The same is dismissed.

Appeal dismissed.

LL.R. [2015] M.P., 1666
WRIT APPEAL
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Gangele
W.A. No. 125/2015 (Jabalpur) decided on 8 April, 2015

VIDHAN SABHA SACHIVALAYA & anr, ...Appellants
Vs. .
KU. KAMLA YADAV ...Respondent

Vidhan Sabha Sachivalaya Seva Adhiniyam, M.P. (20 of 1981),
Section 5(4) - Fundamental Rules, M.P, Rule 56(2) - Compulsory
retirement - Respondent had received poor grading in Iast 15 years
out of 20 years - There were adverse remarks with regard to her working
and conduct - Physical capacity of employee was also found very poor
- Her working during last few years had deteriorated and even her
leave record is not good - There are enough material to hold the
respondent to be dead wood and to take action as required under F.R.
56 - Order of writ Court set aside - Order of compulsory retirement
upheld. (Paras 15 & 16)
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Cases referred :
2002 (4) MPLJ 343, 2003 (4) MPHT 254, AIR 1995 SC 161.

PK. Kaurav,Addl. A.G. with .Aiditya Khandekar, for the appellants,

Shobha Menon with R. Choubey & Ankita Khara, for the
respondent.

ORDER

The Order of the Court was  delivered Dby :
RAIJENDRA MENON, J. :- Seeking exemption to an order dated 2.3.2015,
passed by the learned writ court in W.P. No.18808/2014 quashing the order
of compulsory retirement issued against the respondent, as per the provisions
of Fundamental Rule-56(2) read with the provisions of Section 5(4) of the
Madhya Pradesh Vidhan Sabha Sachvalaya Seva Adhiniyam, 1981 (hereinafter
referred to as ‘the Adhiniyam?), this appéal has been filed under Section 2(i)

of the Madhya Pradesh Uchcha Nayalaya (Khandpeeth Ko Appeal)
Adhiniyam, 2005.

2. Facts in nutshell goes to show that respondent was appointed as Lower
Division Clerk on 21.6.1979, she was confirmed as Upper Division Clerk on
11.9.1985 and subsequently at the relevant time when the impugned action
was taken she was working as Section Officer. After completing 20 years of
service and 50 years of age in accordance to the requirement of Fundamental
Rule-56(2), the respondent’s case was also placed before the Screening
Committee. The Screening committee met on 25.8.2014, as is evident from
Annexure R-5 available in the record of the writ petition, recommended
compulsory retirement of the respondent i in public interest, therefore the
impugned action was accordingly taken.

3. Being aggrieved by the sa_me, respondent challenged it in W.P.



1668 Vidhan Sabha Sachivalaya Vs. Kamla Yadav (DB) LL.R.[2015]M.P.

No.18808/2014. One of the main ground for challenge in the writ petition
was that the Screening Committee, which met on 25.8.2014 and recommended
compulsory retitement had conducted its deliberation on the basis of a circular
dated 12.12.2001, which contemplated a provision for awarding marks on
the basis of entries made in the service record or gradings granted. It was said
that this circular dated 12.12.2001 was superseded and withdrawn by the
State Government vide order passed on 22.10.2014 / 25.10.2014 and,
therefore, the action taken based on the circular dated 12.12.2001 is
unsustainable.

4, ‘When the matter came up before the writ court, on 2.3.2015 these facts

-were brought to the notice of the learned writ court. The leamed writ court took
note of these aspects. It was found that the learned Additional Advocate General
on 21.01.2015 when the matter was considered by the court made a submission
that the respondents are scrutinizing the case of the petitioner in terms of the
subsequent circular issued by the State and, therefore, the respondent wanted
time to reexamine the matter. The learned writ court found that even though
opportunity was granted on21.1. 2015and again on 12.2.2015, the report of the
rescreening committee on reexamination was not placed on record, infact till
2.3.2013 no rescreening was done. The learned advocate appearing for the
appellant sought further time to submit report of the Screenmg Committee, which
according to him could not met till 2.3.2015 for various reasons. Whén such a
submission was made, the learned writ court did not grant any time, instead allowed
the writ petition, quashed the order of compulsory retirement dated 22.10.2014
only on the ground that as the compulsory retirement was ordered on the basis of
acircular, that is the circular dated 12.12.2001, which has already been withdrawn
and as no re-screening has been done, the compulsory retirement has to be
quashed. That apart, the court found that even ifin the re-screening the employee
is found to be dead-wood the decision to compulsory retire the employee can
only have prospective effect and not retrospective effect. Accordingly, on 2.3.2015
the following findings were recorded by the learned writ court, which reads as
under:

Whatever the circumstances, trite it is that an order of
compulsory retirement cannot be issued with retrospective
effect. If the screening of the case is necessary even in view of
the subsequent circular of the State Government, reinstatement
of petitioner in service is necessary so that order of compulsory
retirement if at all necessary or required after re-screening could
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be issued with prospective effect.

. In any way, order dated 22.10.2014 is not sustainable
in the eyes of law. This fact was not disputed by the respondents
when the matter was heard on 21.01.2015.

In view of the aforesaid, the writ petition is allowed.
Order dated 22.10.2014 and any consequently action taken
thereof are hereby quashed. The petitioner be reinstated in
service forthwith.

Keeping in view the circumstances available in the
present case, the petitioner would be entitled to all the privileges
and benefits of services. This order will not corhe on the way
of respondents‘in considering the case of the petitioner for
compulsory retirement in terms of the subsequent circular
issued by the State Government, if at all necessary.

The writ petition is allowed and disposed of
accordingly.

5. Now in this writ appeal, Shri PX. Kaurav, learned Additional Advocate
General appearing for the appellant made a twofold submission. It was his
first contention that the learned writ court should have granted an opportunity
to the appellants to conduct the re-screening and submit a report of such
screening before taking any decision.

6. Bringing on record the report of the Screening Committee-vide LA.
No.3154/2015 and taking us through the findings recorded by the Committee
which reconsider the matter, on both the occasion Shri Kaurav argued that
even on re-screening the respondent is found the deadwood and ignoring the
,circular dated 12.12.2001 the compulsory retirement is found to be propcr
even on re-screening by the Second Committee.

7. His second contention was that even if the circular dated 12. 12.200}
was not applicable, the learned writ court committed an error in interfering
with the order of compulsory retirement merely by holding that consideration
on the basis of the circular dated 12.12.2001 is illegal.

8. He took us through the findings and records of the original Screeniné
Committee which had met for the first time originally on 25.8.2014, the
proceedings of the committee is available as Annexure R-5 in the record of
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the writ petition and argued that the committee has evaluated the claim of the
employee based on various criteria and not the circular alone, It is said that
the decision wasnot based on the circular dated 12.12.2001 alone, but on
various other criteria, and if independent of the circular dated 12.12.2001 the
entire service record of the employee is evaluated, the compulsory retirement
is sustainable, accordingly, there was no necessity for the writ court to interfere.
It is stated that the writ court did not conduct this exercise and therefore there
is illegality in the procedure followed by the learned writ court. He emphasized
that the learned writ court was carried away by the fact that the circular dated
12.12.2001 has been followed and therefore, interfered into the matter.

9. In sum and substance with regard to second contention it is the case
of Shri P.K. Kaurav that apart from the circular dated 12.12.2001, various
other considerations and criteria for evaluating the suitability of the employee
based on the entire service record was undertaken and if there is material
enough to show that the compulsory retirement was proper the action of the
respondent should have been sustained, it is submitted by learned counsel
that the writ court did not advert to consider this aspect of the matter.

10.  Smt. Shobha Menon, learned Senior Advocate refuted each and every
contentions and argued that, as the impugned compulsory retirement was based
on the report of the screening committee dated 25.8.2014 which considered
the case'and based its evaluation made as per the circular dated 12.12.2001,
then when this circular had been withdrawn, the learned writ court has not
committed any error. She took us through the evaluation made by the Screening
Committee in its deliberation held on 25.8.2014 vide Annexure R-5 and tried
to demonstrate that this evaluation was made by awarding appropriate marks
on the basis of mathematical formula indicated in the circular dated 12.12.2001
and as the Compulsory retirement was based on the circular dated 12.12.2001
the learned writ court has not committed any error. She tried to emphasize
that if the evaluation made, based on the circular dated 12.12.2001 is taken
out and not considered then there is no material to hold that the employeeis a
deadwood, liable for retirement under FR-56 r/w the Adhiniyam of 1981 and
rules framed thereunder.

11.  Smt. Shobha Menon, learned Senior Advocate further argued that
once the impugned compulsory retirement ordered on 22.10,2014 is found to
be unsustainable and when action is to be taken now based on the subsequent
screening committee undertaken on the bases of the report of the rescreening
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committee filed as Annexure A-Al along with LA. No.3154/2014 then this
compulsory retirement based on the subsequent evaluation can be only
prospective in nature and in directing for reinstatement till fresh decision is
taken the learned writ court has not committed any error. She further argued
that there cannot be a retrospective compulsory retirement of an employee
based on the report of the screening committee which is now held on

11.2.2015 and on various other dates as is indicated 'in Annexure A-Al to
LA.No.3154/2015. '

12. - Shetook us through the report of both the Screening Committee held
on 25.8.2014 to make out a case to say that in the facts and circumstances of
the case based on the service record of the employee a case for compulsory
retirement is not made out. In support of hier contention, she places reliance
on the following judgments: State of M.P. Vs. Laxmi Chand Awadhiya and
another 2002(4) MPLJ 343 and R.C. Bhargava Vs. M.P. Dugdh
Mahasangh Sahkari Maryadit, Bhopal and others 2003(4) MPHT 254 to
say that the compulsory retirement in the present case is unsustainable. '

13.  Wehave heard learned counsel for the parties at length and we have

also gone through the entire record. We find that initially for the purpose of
considering the case of the employees who have completed 20 years of service

or 50 years of age and whose case were to be scrutinized for retirement in
accordance to the provisions of Fundamental Rule and the Adhiniyam of 1981

as applicable in the establishment of the appellant, a Screening Committee
was constituted and this Committee met on 25.8.2014, as is evident from
Annexure R-5 filed along with the writ petition. Along with various other
employees, case of the respondent Ku. Kamla Yadav was also considered.

Based on the recommendation made by this Screening Committee respondent
Kamla Yadav was retired from service vide order dated 22.10.2014.Ttisa
fact that while considering the case on 25.8.2014 the Screening Committee
did take note of the circular dated 12.12.2001 and made some evaluation on
the basis of this circular. It is also a fact that this circular dated 12.12.2001

was subsequently withdrawn vide order passed on 22.10.2014/25.10.2014
by the State Government and all cases which were evaluated on the basis of
circular dated 12:12.2001 were required to be re-screened as per the new
policy. It-was because of these circumnstances that when the matter came up
:before the learned writ court, a statement was made to say that the matteris
being reconsider.and after re-screening the report will be produced before
this court. Time was granted to the appellant to conduct the re-screening on
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21.1.2015 and again'on 12.02.2015, but when the matter was taken up on
2.3.2015 as the report of the re-screening was not produced learned writ
court interfered into the matter, as already indicated hereinabove, by holding
that the action taken based on the circular dated 12.12.2001 is unsustainable.

14.  If the compulsory retirement and the procedure for screening
- undertaken on 25.8.2014 by the Screening Committee was based solely on
the circular dated 12.12.2001, then the entire action is liable to be quashed.
But, if it is not so and as contended by Shri P.K. Kaurav if the compulsory
retirernent ordered on 22.10.2014 can be upheld without applying the principle
" or the procedure laid down in the circular dated 12.12.2001 then the order
'A passed by the learned writ court warrants reconsideration, to that effect we

.. "arerequired to consider the manner in which screening was undertaken on
..25.8.2014.

" 5. 15 Rtisseenthat the learned writ court did not evaluate the matter with

this perspective in mind. It only interfered with the compulsory retirement
after holding that the consideration of the circular dated 12.12.2001 is illegal.
That being so, we propose to examine the matter and to consider as to whether
independent of the circular dated 12.12.2001 the compulsory retirement
originally ordered on 22.10.2014 can be sustained. Accordingly, we have
examined the proceedings of the Screening Committee as contained in
Annexure R-5 which met on 25.08.2014 and we find the the Screening
Committee consisted of four officers they were, Shri A.P. Singh, Additional
Secretary, Shri Bindheshwari Prasad Shukla Deputy Secretary- Member, Shri
B.D. Singh Deputy Secretary-Member (representative) reserved category and
Shri P.N. Vishwakarma Deputy Secretary-Member and representative/
. President of the bank. The committee indicated in the minutes that they are
taking‘up the cases of various Class-I, Class-II, Class-III and Class-IV
“employees, who have completed 20 years of service or 50 years of age and
whose cases are to be scrutinized as per Fundamental Rule 56, The Committee
also found that the screening has to be done as per the circular dated
22.8.2000, 12.12.2001,30.01.2002 and 01.06.2002. The committee noted
the requirement of all the circulars and laid down the parameters for considering
the cases. The four parameters decided were; integrity and dedicatior to duties
for which the entire service record of the employee is to be scrutinized, the
physical capacity and capability of the employee, the working capacity and
overall service performance or assessment and various other requirements as
per law including scrutiny of adverse CRs if any as per the law laid down by
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the Supreme Court in the case of State of U.P. Vs. Bihari Lal, AIR 1995 SC

161 and the last parameter laid down was that the overall service record of
the employee during the entire service period should be good and also to find

out if there is any deterioration in the working of the employee with the passage

of time. It was also indicated that evaluation has to be made with specific

reference of the previous five years ACR grading of the employee. The case

of Ku. Kamla Yadav, the respondent has been considered in the category of
Grade-II employee on the basis of these parameters. Her ACR grading for
the past five years i.e. from 2008 to 2012 were evaluated and it was found

that she hasreceived ‘B’ grading in the year 2008, 2009 and 201 2, she was

graded *average’ in the year 2010 and ‘poor” in the year 2011. Thereafter
from page 123 onwards her entire service record ri ght from the'year 1979 to

2013 is evaluated. The grading along with adverse remarks in a tabulated

form is indicated and it has been observed by the Committee that on going
through the aforesaid service record it is clear that Sushri Yadav’s working

has been graded between ‘good’ and ‘poor’ during the various period, there
are various adverse entries in her service records and there is no substantial
improvement in her working, On the contrary, there is deterioration in her
working and it is found that she is not discharging her duties to the best of her
ability: After undertaking this exercise the mathematical calculation of her-
grading is also done, as required in the circular dated 12.12.2001 , Wherein it
is found that she can be allotted only 1.55 marks which is less than 2. Thereafter,
itis reported by the Committee that with regard to this employee the further
question to be determined is as to whether in accordance to the circular dated
22.08.2000 after completing 20 years of service or 50 years of age, is it in
public interest to retain her in service ? After so recording the Committee has
recorded its opinion after evaluating the entire service record by pointing out
three factors based on which the decision is taken, which is available at Page
125 and in Hindi reads as under :-

“ffr & 79 | qf aftfa Refr @ Jar afvere & s qeried @
IRy W 7 fr—

1. I SRHN o AIRes e 7 S war ¥ oA oRefia g der
¥ I 98 B T B aRmf FfeT B F wew a6 2
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THR W
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Accordingly, on the basis of these observations it is held that she is
liable to be compulsorily retired. Thereafter it is seen that the Committee took
note of the circular dated 22.08.2000, Fundamental Rule 56, Rule 5(4) of the
Adhiniyam of 1981 and observed that the Committee is also required to see
as to whether during the period of 20 years what is the leave record of the
employee concerned. It is indicated that the employee’s leave record is also
not very good. From the aforesaid evaluation of the case of the respondent by
the Screening Committee it is seen that the Committee has not based its finding
solely on the assessment of the case based on the mathematical formula
indicated in the circular dated 12.12.2001. It was only one of the consideration
made and if this consideration is ignored we find that the Commiittee at the
very first instance noted the CR gradings and adverse CR of the employee for
the last 20 years and found that she has received poor grading in the year
1981, 1984, 1985, 1986, 1987, 1988, 1989, 1992, 1993, 1994, 1995, 2001,
2004, 2007 and 2011. She had also received adverse remarks with regard to
her working and conduct in the year 1982, 1986, 1988, 1990, 1991, 1993
and 2005. The Committee found in its final assessment that the physical capacity
of the employee is very poor. She is unable to discharge her duties properly
and her working is below average, her working during the last few years has
deteriorated and even her leave record is not good. The leave record of the
applicant is available as it was evaluated by the second re-screening committee,
which held on 11.02.2015 and various other dates as is evident from Annexure
A-1 filed along with I.A. N0.3154/2015 and we find that right from the year
1979 up to 2014-2015, there are consistent entries made with regard to
overstay of leave; unauthorized absence and physical incapacity and incapability
of employee to discharge duties. We find that in every year right from
30.08.1999 till 01.10.2014, there are remarks made with regard to her
. consistently being on leave on one pretext or other and overstaying of leave
and taking of leave consistently for various periods, this material was also
available with the first screening committee which met on 25.8.2014.

16.  Onevaluating the totality of circumstances, we find that it is not a case
where solely or only based on the mathematical formula indicated in circular
- dated 12.12.2001 the impugned action is taken. On the contrary, the
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requirement of the circular dated 12.12.2001 was only one of the criteria
applied for assessing the overall service record of the employee by assessing
the service record and allotting marks based on mathematical formula indicated
in the circular dated 12.12.2001, but the entire service record of the employee
has been evaluated mdependently with regard to her CR grading, the adverse
entries, her physical capacity and her overall service performance determined
on the basis of various other factors and in all respect she is found to be
lacking and treated as a dead wood. That being so, it is a case where the
impugned compulsory retirement of the employee is not based only on the
evaluation made as per the circular dated 12.12.2001, but it is a case where
the entire service record has been evaluated independent of the circular dated
12:12.2001 and after such act of evaluation the authorities have found her to
be dead wood. That being the factual position, this is where the learned writ
court committed an error. Having found that the retirement is not sustainable
based on'the circular dated 12.12.2001, the learned writ court should have
proceeded further to examine the report of the Screening Committee Annexure
R-5 and came to the conclusion as to whether i gnoring the requirement of
circular dated 12.12.2001 and consideration if any made on the basis of this
circular, material was still available before the Screening Committee to hold
that the respondent was a dead wood. This having not being done and as we
having undertaken this exercise now and find that there was enough material
before the Screening Committee which met on 25.08.2014 and whose report
vide Annexure R-5 as detailed hereinabove does show that even if evaluation
based on circular dated 12.12.2001 is ignored, there are enough material to
held the respondent to be deadwood and to take action as required under
F.R. 56.Once we come to such a conclusion we have no other option but to
uphold the compulsory retirement ordered vide Annexure P-7 dated
22.10.2014 and allow this appeal. That apart, once we have recorded such a
finding then it is not necessary now for us to go into various other aspects of
the matter which were canvassed before us.

18.  Accordingly, taking note of overall situations we find that it is a fit
case where appeal should be allowed and action of the respondent in
compulsory retiring the employee with effect from 22.10.2014 upheld.
Accordingly, this appeal is allowed. The otder passed by the learned writ
court is quashed and we upheld the order of compulsory retirement dated
22.10.2014 which was impugned in the writ petition.

Appeal allowed.
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WRIT PETITION
Before Mr. Justice U,C. Maheshwari
W.P. No. 16943/2013 (Jabalpur) decided on 8 October, 2013

HARISH PATEL © ...Petitioner
Vs.
SANJAY KUMAR ...Respondent

A. Suits Valuation Act (7 of 1887), Section 8 - Suit to declare
sale deed executed by power of attorney as ab-initio void - Proper valuation
thereof - Petitioner filed suit to declare the sale deed to be ab-initio void
which was executed on his behalf by his power of attorney (his real sister)
- Under such circumstances it can be inferred that he was. party of the
impugned sale deed executed by his power of attorney with his consent -- -
The plaintiff/petitioner is bound to value the suit equal to the consideration
of sale deed and accordingly bound to pay court fee accordingly. (Para 4)

. 7 FedTH AT (1887 T 7), GIRT 8 — JEITIAT FI0T
femfee fomg ficha @t ave & o~ 9ifRw wvd & ford dre — o7
o geare ~ A 3 fiEe e 9t o’ /@ = aifta o @ R
a8 wega frar fod gwal sty @ swe e (S wih 589) g
freurfe frar mar — 39 uRRufAY F aw frsed fysren o g@ar 2 fo
IS AT §RT S0P Heafy ¥ Franfa snetfia fasy fade o1 an
UEHPN AT — 9t/ oy fadte @ afuea @ @_re} 9 &7 3
FH @ fod e @ AR URTER WrEn W aEr w39 @ fad amew 2

. B. Constitution - Article 227 - Scope of interference - Trial
Court directed petitioner to pay ad valorem court fee on the suit -
Impugned order was passed by the trial court under the vested
discreétionary jurisdiction and does not appear illegal, irregular or
against the propriety of law, cannot be interfered at this stage - However,
in the interest of justice in the available circumstances, petitioner is
extended further period of 30 days to take steps to amend and modify
the valuation and to pay court fee. (Paras 5 & 6)

. A giderT — 31339‘?227—3??!&?17%?% framoT =TT
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7T ghal, S WhT W gwaEy A fear o 9w — fag ke A, suae
gRftafal ¥ arh @) Jeriew Suifaa o= @ Suald S I SEred
PR o TR P ford 30 Rt @ aifiRew aaftr & W)

Cases referred : ‘
AIR 2011 MP 18 AJR 2010 SC 2807, AIR 1973 SC 2384.
DX Shr:vasrava for the petitioner. ‘ ‘

(Supplied: Paragraph numbers)
ORDER
U.C. MAHESHWARYI, J. :- He is heard on the question of admission.

2. Petitioner — —plaintiff has filed this petition under Atticle 227 of the
Constitution of India being aggrieved by the order dated 2.9.2013, (P D,
passed by- 12th Civil Judge, Class-I, Bhopal whereby considering the
application of respondent no. 5~ defendant filed under Order 7, Rule 11 of
CPC, the petitioner has been directed to make advolerum valuation of the
suit on the value of the alleged sale deed, (Ann. P-3) executed by the
respondent no. 3 in favour of respondent no. 4 and pay the court fee accordingly
failing which the suit may be dismissed without extension of any further
opportunity to correct the valuation and payment of the court fee accordingly.

3. The petitioner's counsel after taking me through the papers i)leced on
record alongwith the impugned order argued that plaintiff accompanied with
respondent nos. 1 and 2 had purchased the aforesaid land in their joint names

- from its earlier owner by registered sale deed, (Ann. P-2) and subsequently

respondent nos. 1 and 2 themselves and respondent no. 3 by projecting herself
to be the power of attorney holder of the present petitioner have jointly sold
such land to the respondent no. 4 and he said that the petitioner has neither
executed the power of attorney nor appointed to respondent no. 3, his sister
to be his power of attorney to execute such,document and without his consent
under some conspiracy such sale deed, (Ann. P-3) was executed by’ the
respondent nos. 1,2 and 3 in favour of respondent no. 4. The property was
remained and is still in possession.of the petitioner. In continuation he said
that as soon as the petitioner came to know about the aforesald then
lmmedlately he filed the impugned suit for declaration and perpetual injunction
declarmg the aforesaid sale deed, (Ann. P-3) to be ab initio v01d till the extent
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of petitioner and for perpetual injunction to protect his right over the land. But
in pendency of the suit, aforesaid IA was filed by the respondent/ defendant
no. 5, the subsequent purchaser from respondent no.4 for dismissal of the suit
in the lack of proper valuation and court fee accordingly. He said that on
proper appreciation of the available factual matrix, this application ought to
have been dismissed by the trial court taking into consideration that such sale
deed, (Ann. P-3) was executed by the respondent no. 3 on behalf of petitioner
on the basis of forged and fabricated power of attorney, so also without consent
of the petitioner and in such premises, only fixed valuation of the suit and the
court fee accordingly is required in the matter and the same has been paid.
The petitioner is not bound to value the suit on the value of the consideration
of the sale deed, (Ann. P-2) and to pay the court fee accordingly and prayed
for setting aside the impugned order by dismissing the aforesaid application of
the respondent no. 5 by admitting and allowing this petition.

4. . Keeping in view the arguments advanced by the counsel, I have
carefully gone through the papers placed on record alongwith the impugned
order. True it is that the impugned property was purchased by the petitioner
and respondent nos. 1 and 2 through sale deed in their joint names and
thereafter by way of sale deed, (Ann. P-3), the respondent nos. 1,2 and on
behalf of the petitioner the respondent no. 3 by projecting hersélfto be the
power of attorney of the petitioner have executed the sale deed in favour of
respondent no. 4. It is also apparent on record that the respondent no. 3 is
real sister of the present petitioner. So there is a prima facie circumstances, on
which, it could be inferred that power of attorney was executed by the petitioner
in favour of respondent no. 3, his sister and on the strength of the same
accompanied with respondent nos. 1 and 2 co-owners of the property, she
has executed the sale deed in favour of respondent no. 4 in consideration of
Rs.4,50,000/-. So in such premises, it is apparent that the petitioner - plaintiff
filed the suit to declare the sale deed to be ab initio void, which has been
executed on his behalf by his power of attorney. So in such circumstances,
prima facie it shall be inferred that he was party of the impugned sale deed
executed by his power of attorney with his consent in favour of respondent
no. 4 and in such premises, the petitionér is bound to value the suit equal to
the consideration of sale deed, (Ann. P-3), Rs.4,50,000/- and also bound to
pay the court fee accordingly. It is apparent from the impugned order that
such aspect has been considered by the trial court taking into considération
the earlier decision of this court in the matter of Amika Prasad Vs. Ram
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Shiromani, reported in AIR. 2011 M.P. 18, which is based on the principle
laid down by the Apex Court in the matter of Suhrid Singh @ Sardool Singh
Vs. Randhir Singh and others reported in AIR 2010 SC 2807.

5. So in the aforesaid premises, the impugned order does not appear to
be illegal, irregular or against the propriety of law. Besides this, the impugned
order being passed by the trial court under the vested discretionary jurisdiction
could not be interfered at this stage, as laid down by Apex Court in the matter

of Shamsher Singh Vs. Rajmder Prashad and others reported in AIR 1973
SC 2384,

6. In view of the aforesaid discussion, this petition being devoid of any
merits deserves to be and is hereby distissed at the stage of motion hearing.
However, in the available circumstances, the petitioner is extended further
period of 30 days from today to take appropriate steps to amend and modify
the valuation of the suit, so also to pay the court fee accordingly before the
trial court failing which the petitioner shall not be entitled to get benefit of this
direction:

7. C cas per rules.

. Petition dismissed

LL.R. [2015] M.P., 1679
WRIT PETITION
Before Mr. Just:ce U.C. Maheshwari
W.P. No. 10189/2012 (J abalpur) decided on 11 October, 2013

SHANTI BAI & ors. : ...Petitioners .
Vs. . ' .
SUSHILA BAI & ors. ...Respondents

el

A, Hindu Succession Act (30 of 1956), Section 6 - Opening
of succession of daughters becoming co-parceners in view of 2005
amendment - Daughters who got birth after the enforcement of amended
provisions of Section 6 have co-parcenary rights in the ancestral joint
Hindu family property of their parents - Such daughters shall get the
rights in such property on opening the succession on account of death
of the co-parcener through whom they are claiming - In the present
case the petitioners got birth before 2005, their succession rights has
not been opened as their father is still alive and as such not entitled to
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get any right, title or share in the disputed property as co-parcener.
' (Para7)
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B.  Civil Procedure Code (5 of 1908), Order 1 Rule 10 -
Petitioners being sisters of deceased, born before coming in force the
amended provisions of Section 6 of Hindu Succession Act, 1956 and
their parent still being alive - Whether recessary party - Held - No -

Suit filed for declaration and injunction by L.Rs. of deceased (one of

the co-parcener) against the parents and brothers of deceased, then
the petitioners who got birth prior to 2005 before coming in force the
amended provisions of section 6 of the Act are neither necessary nor
proper parties - The same could be adjudicated by passing the effective
decree only in presence of respondents no. 1 and 2, the plaintiffs and
the respondents no. 3 to 7 the defendants. (Para§)
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Cases referred : .
AIR 2008 Orissa 133, AIR 2012 Bombay 101.
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S.B. Shrivastava, for the petitioners. .
Ashok Tiwari, for the respondent nos. 1 & 2.
Shyam Yadav, for the respondent nos. 3 to 5.
None for the respondent nos. 6 & 7.

Amit Sharma, P.L. for the respondent no. 8.

ORDER

U.C. MAHESHWARI, J. :- The petitioners- applicants have filed this
petition being aggrieved by the order dated 17.5.2012, (Ann. P-1), passed
by Additional Civil Judge, Class-II, Gadarwara in COS No. 19-A/2011
whereby their application, filed under Order 1, Rule 10 of CPC (Ann. P-4)
to implead them as a party in a suit, filed by the respondent nos. 1 and 2 *
against respondent nos, 3 to 7 with impleading the respondent no.8 - State of
M.P. as formal party for declaration, perpetual injunction and partition with
some other reliefs, has been dismissed.

2. The facts giving rise to this petition in short are that respondent nos. 1
and 2 therein filed above mentioned suit against respondent nos. 3 to 7 for
declaration and perpetual injunction and partition of the property described
inthe plaint, (Ann, P-2). In pendency of such suit on behalf of petitioners, the
above mentioned application contending that Ramesh Kumar Bramin, the
husband of respondent no. 1, while the father of respondent no. 2 was the
brother of the petitioners- applicants while the respondent nos. 3 and 4 are
their parents and the respondents no. 5 to7 are their brothers. In continuation,
it is stated that the petitioners are also having the right, title and share in the
disputed property but in order to deprive them from their such right and shares,
they have not been impleaded as party in the suit. If they are not impleaded as
party in the matter then they will have to-suffer a lot and they have to file their
separate suit by spending lot of money. With these averments, prayer to implead
them as party in the matter is made.

3. In the reply of respondent nos. 1and 2, the averments of the aforesaid
IA, (Ann. P-5), regarding the rights, share and title of the petitioners in the
alleged property are denied. In addition to it, it is stated that the petitioners
are married dnd their shares in the property has already been given at the time
of their marriage. It is also stated that the petitioners are not necessary party
in the matter and only on the ground of that if they are not impleaded as party,
then they will have to file separate suit by allowing their application, they
could not be impleaded as party in the matter.



1682 ' - Shanti Bai Vs. Sushila Bai LL.R.[2015]M.P.

4. On consideration, the trial court has dismissed such application (Ann.
P-1) holding that in the available factual matrix, the petitioners are not necessary
party. Being dissatisfied with such order, the petitioners have come to this
court,

5. The petitioners' counsel after taking me through the averments of the
petition alongwith the papers placed on record, so also the impugned order
argued that in view of the amended provision of Section 6 of the Hindu
Succession Act, which have come into force in the year 2005, the petitioners
being daughters of the respondent nos. 3 and 4 by virtue of such amended
provision are having share in the disputed property but without considering
their such right, contrary to settled legal position and the above mentioned
_provision, their application has been dismissed under the wrong premises. In
support of such contention, he also placed his reliance on a decision of the
Orissa High Court in the matter of Pravat Chandra Pattnaik and others
Vs. Sarat Chandra Pattnaik and another reported in AIR 2008, Orissa
133 and of the judgment of Bombay High Court in the matter of M/s. Vaishali
Satish Ganorkar & Anr. Vs. Satish Keshorao Ganorkar & Ors. reported
in AIR 2012, Bombay 101 and prayed to set aside the impugned order and
allowing their application by admitting and allowing this petition.

6. Keeping in view the arguments, advanced, I have carefully gone
through the impugned order alongwith papers placed on record, so also
aforesaid cited cases.

i

7. Itis undisputed fact in the matter that all the petitioners being married are
residing in their matrimonial home and they have got birth prior to 2005, before
coming into force the amended provision of Section 6 of the Hindu Marriage Act,

in which the daughters have been extended the rights in the ancestral property of.

the parental family as co-parcenors with prospective effect. In view of the factum
that all the petitioners have got birth before 20035, the cited cases are not helping
to the petitioners because in such cases it was held that daughters, who have got
birth subsequent to enforcement of aforesaid amended provision of Section 6 of
the Hindu Succession Act, have a co-parcenory rights in the ancestral Joint Hindu
Family Property of their parents. It is further held in the cited cases that such
daughters shall get the rights in such property on opening the succession on account
of death of the co-parcenors of the family through whom they are claiming the
share. In the case at hand it is apparent that the respondent nos. 3 and 4, the
parents of the petitioners are still alive. Therefore, in view of the factum that the

L

'
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petitioners got birth before 2005, only on account of death of their brother, Ramesh
Chandra in the life time of the father of the petitioners, it could not be said that -
their succession right has been opened. So in such premises, the petitioners are
not entitled to get any right, title or share as co-parcenors in the disputed property.

8. Apart the aforesaid, the impugned suit being filed for declaration,
perpetual injunction by the legal representatives of the deceased, one of the
co-parcenor of family, Ramesh Chandra Bramin against the parents and
brothers of such Ramesh Chandra Bramin, then the petitioners, who have got
birth prior to 2005 before coming into force the amended provision of Section
6 of the Act are neither necessary nor proper party in the impugned suit. The
same could be adjudicated by passing the effective decree only in presence
of respondent nos. 1 and 2, the plaintiffs and the respondent nos. 3 to 7, the
existing defendants.

9. In the aforesaid premises, the trial court has not committed any etror
in dismissing the impugned application of the petitioners. In such premises, [
have not found any perversity, illegality, irregularity or anything against the
property of law in the order impugned. Consequently, this petition being
devoids of any merits deserves to be and is hereby dismissed at the initial
stage of motion hearing. :

Petition dismissed.

LL.R. [2015] M.P., 1683
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 9547/2013 (J abalpur) decided on 18 February, 2014 -

GOVIND PRASAD ...Petitioner
Vs, - N :
SANDEEP KUMAR : ..-Respondent

- A. Civil Procedure Code (5 of 1908), Section 10 - Stay of
suit - Objec)\ To prevent trying of two suits in respect of the same
matter in issite. ) - (Para9)
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B.  Civil Procedure Code (5 of 1908), Section 10 - Matter in
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issue - Means - All the material disputed questions. (Para9)

& Rifae gfrar aifear (1908 &1 5), arer 10 — R fvg —
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C. . Civil Procedure Code (5 of 1908), Section 10 - Matter in
issue, directly and substantially - Means - The same must be necessary
for the decision of previously instituted suit. (Para 10)
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D. Civil Procedure Code (5 of 1908), Order 6 Rule 2 -
Pleadings - Requirement - Plead facta probanda not facta probantia.
: : (Para10)
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Cases referred :

1976 MPLY 163, 1947 NLJ 31, 1962 JLJ 371, AIR 1973 MP 14,
AIR 1975 Caleutta 411. .

Manoj Sanghi, for the petitioner.
N.P. Pandey, for the respondent no. 1.

. (Supplied: Paragraph numbers)
ORDER

SANJAY YADAV, J. :- With consent of learned counsel for the parties,
petition is finally heard. : '

2. Order-dated 27.4.2013 passed by VIIIth Additional District J udge,
Jabalpur in Civil Suit No.10-A/2011 is being assailed vide this petition, under
Article 227 of the Constitution of India; whereby, an application preferred by
the petitioner/defendant no.1 under Section 10 of the Code of Civil Procedure,
1908 for stay of suit filed by respondent no.1/plaintiff has been rejected.

3. Suitbyrespondent no.1/plaintiffis for permanent injunction restraining
the defendants not to dispossess the plaintiff from the suit property as well as
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from the shop. That, during pendency of the suit, the plaintiff was allegedly
dispossessed by the defenidants, which led the plaintiff to seek the decree for
possession and mesne profits. The right and title over the suit property is
claimed on the basis of Will-dated 19.2.2001.

4. Thepetitioner/defendant no.1, on being summoned, filed an application
under Section 10 of the CPC for staying the proceedings on the ground that
earlier, petitioner/defendant no.1 had preferred a suit seeking declaration that
the Will-dated 19.2.2001 executed by Hiralal as null and void. In said suit,
the present plaintiff/respondent no.1 was impleaded as defendant no.5. That,
out of five issues, the three issues relating the right and title, the entitlement of
1/5th share and as to Will dated 19.2.2001 were answered against the present
petitioner by judgment and decree dated 6.11.2013; whereagainst an appeal,
registered as F.A. No.104/2004 was preferred before this Court, which is
pending adjudication.

5. The trial Court, by not disputing that the Will dated 19.2.2001 is the
basis for claiming right over suit property; however, rejected the application
for staying the suit on the ground that the earlier suit was for partition of the
suit property by declaring the will dated 19.2.2001 as null and void; whereas,
the present suit is for permanent injunction and for restoration of possession.

6. Criticizing the order, it is urged on behalf of petitioner/ defendant no.1
that, the trial Court committed gross error in misconstruing the cause of action
in the subsequent suit which though directly and substantially similar to the
issue in earlier, yet the proceedings of subsequent suit has not been stayed.

7. Respondent no.1/plaintiff, on his turn, has supported the order in
question, .

8. Considered the rival submissions.

S. Section 10 CPC stipulates that no Court shall proceed with the trial
of any suit in which the matter in issue is also directly and substantially in issue
in a previously instituted suit between the same parties, or between parties
under whom they or any of them claim litigating under the same title where
such suit is pending in the same or any other Court in India having jurisdiction

_ to grant the relief claimed, or in any Court beyond the limits of India established

or continued by the Central Government and having like jurisdiction, or before
the Supreme Court. The object is to prevent trying of two suits in respect of
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the same matter in issue. The matter in issue means all the material disputed
questions. In Trivedi Devi vs. Vijay Mohan Bose 1976 M.P.L.J. 163, it has
been observed that it is enough that matters in controversy in the two suits are
substantially the same. Further, it is held in Trivedi Devi (supra) -

"9.  To determine the question, it has first to be examined
how the issues arise or framed in-a suit for this recourse has to
be made to Order 14, Rule 1 of the Code; the relevant portion

“whereof, which calls for consideration for the purpose of this
case is set out below -

Order 14 Rule 1(1), (2) and (3)

(1) Issues arise when a material proposition of fact or
law is affirmed by one party and denied by the other.

(2)  Material propositions are those propositions of law
or fact which a plaintiff must allege in order to show a
right to sue or a defendant must allege in order to show a
right to sue or a defendant must allege in order to
constitute his defence.

(3)  Each material proposition affirmed by one party
and denied by the other shall form the subject of a distinct
issue.

On a plain reading of'the fore-quoted provision (Order
14 Rule 1) it is transparently clear that issues in a suit are not
to be framed regarding every proposition of fact or law which
is affirmed by one party and dented by the other, but regarding
only material propositions and the rule also indicates that
material propositions are those which a plaintiff must allege (in
order to show a right to sue or a defendant must allege) in
order to constitute his defence for the negation of plaintiff's
right. At this stage, it would be pertinent to refer to Order 6
Rule 2 of the Code which reads thus -

"Every pleading shall contain, and contain only a
statement in a concise form, of the material facts on which
the party pleading relies for his claim or defence, as the
case may be, but not the evidence by which they are to be

o
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proved, and shall when necessary, be divided into
paragraphs, numbéred consecutively Dates, sums and
numbers shall be expressed infi gures :

10.  According to this rule, a party to the suit is required to place facta
probanda and not facta probantia. Thus, what is obtainable from the aforesaid
provisions (Order 14 Rule 1 and Order 6 Rule 2) is that only those facts the
proof or disproof matter in issue it is in the light of the aforesaid discussion
that the expression "that matter in issue is also directly or substantially in issue"
in section 10 of the Code has to be construed. The words "directly, and
substantially in issue in the previous suit" further warrants a conclusion that

_ the matter in issue in the subsequent suit should not only be directly, but shall

be substantially in issue which means that it must be necessary for the decision
of the previously instituted suit. The same is the view taken by this Court in
Krishnarao Namdeorao v. Shridar Ramchardra 1947 NLJ 31 and
Sakhawatrai vs. Prem Narain 1962 JLJ 371. The relevant observations
from these decisions are reproduced below -

"3, Thesectionnowhere states that the subject matter
of both the suits must be the same, and in a Calcutta case reported
in Smt. Jinnat Bibi vs. Howrah Jute Mill Co. Ltd. 19 AIR
1932 Cal. 751 it was clearly pointed out that the section makes
no reference to the subject matter or the cause of action and that
the test of the applicability of section 10 to a particular case is
whether on a final decision being reached in the previous suit
such decision would operate as res judicata in the subsequent
suit. Ifin the previously instituted suit it is held that this lease called
in question is bogus and is intended to secure interest only that
decision is bound to be res judicata between the parties, inasmuch
as this point was raised by the present defendant (applicant) and
decision thereof was necessary to grant relief to the plaintiffin
that suit. This lease was considered as one of the surrounding
circumstances in deciding the question whether the transaction
was that of a sale or amortgage by conditional sale. As the nature
of this transaction has bearing on the interpretation of the sale and
is under consideration in the previous suit and the same point is
involved in the present suit. [hold that the case falls within Section
10 CPC and that the trial of the present suit ought to be stayed till
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the result of the second appeal pending in High Court. ], therefore,
set aside the order of the Court below and order that the suit be
stayed till the decision of the second appeal. Application forrevision
is allowed with costs. Pleader's fee Rs.10/-

8. .. Assuming that the issue is common in both
the suits, it does not necessarily attract Section 10 CPC. That
section comes into play when there is substantial identity of
matters in controversy. See. Sheikh Mohd. Yasim Vs. Sheikh
Mohd. Abdur Razzaque AIR 1954 PAt. 10, Bharat Nidhi
Ltd. Vs. Shadilal AIR 1957 Punj. 114, L. Nem Kumar vs.
Nem Kunar AIR 1958 All. 207. The very language of the
section requires that the matter in issue in the two suits must
be directly and substantially the same. In other words, there
must be substantial identity of the subject matter and the
field of controversy between the parties in the two suits,
although they may not be the same in every particular. As seen
above, the present suit could not be stayed under section 10
CpC."

1L In the case at hand, it is observed that issue no.1, 2 and 3 framed in
earlier suit are identical to the issues no.1, 2, 5 and 6.

Issues no.1, 2 and 3 of earlier suit are -

1. 74T franfae ot ) va ghardhre & iy wifter @
27

2 T AT e wufdd ¥ 1 /5 e w8 e @ 2

3. T Gl -1 U9 5 @ ue § P adaary
: &1 19.02.01 Bl Sy I 2 ?

Whereas, issue no.1, 2, 5 and 6 of the current suit are -

1. 1 e SR T 3 T B 98 F 9T A D G
- H & 19.02.2001 Y qeliaaeTar Pranfee fea ?

2, 7T f&1% 11.04.2001 Y ERTeITS [T Y g TURIT A€
SR T 9IS T BT @ g T ?
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5. wmwwzﬁﬁmqﬁ Y. . 1 e 996 A
TS 9841 &1 Wi TS dge dufe & ?

6. 7T T4, ERTATA T FY fEAF 18.02.2001 BT GG HPIH AT
FHRIaAT frefed o &1 siffrer FE) o ? '

12.  Furthermore, issue no.9 framed in the present suit i.e. ar &< IR
T, FEAYY D ATER AT .14—Y /03 I TATE Wi . AT w6rg =
¢a wftardl . 5 @ Tt fRAE 19.2.2001 forar ay frd YuwgEraer yAE
R & ; does indicate that matter in controversy in both the suits are substantially
the same. In 4.C.N. Roy vs. N. C..D. Corpn. AIR 1973 MP 14, a Division
Bench of this Court has held -

"4, ... , as the language of that sect1on indicates that its

_ provisions can only apply where the subject-matter of the

.subsequent suit is directly and substantjally involved in the
previously instituted suit and itis only then that the subsequent -
suit is to be stayed. The idea is that as.soon as the previously
instituted suit is decided, the subsequent suit will practically
stand disposed of as its conclusions would operate as res
judicata and, therefore, in such a case only the subsequent
suit ought to be stayed under Section 10 of the Code. In'each
case, therefore, the matter has to be looked at from this point
of view."

13.  Thus, the impugned order when tested on the principle of law enunciated
under Section 10 of CPC and the decisions in Trivedi Devi and A.C.N. Roy
(supra), the same cannot be given the stamp of approval. The judgment relied
upon by the trial Court'in Shaw Wallace and Co. v. Bholanath AIR 1975
CALCUTTA 411 turns on its own facts and the principle of law therein is not
attracted in the given facts of the instant case.

14.  Consequently, while setting aside the order-dated 27.4.2013, the
application filed under Section 10 of CPC for stay of trial in Civil Suit No.10-
A/2011 is hereby allowed. The same shall remain till final decision in F.A.
No.104/2004.

15.  The petition is allowed to the extent above. No costs.

Petition allowed.
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W.P. No. 498/2013 (S) (Indore) decided on 7 May, 2014
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NATIONAL THERMAL POWER _

CORPORATIONLTD. - ...Respondent

e : N

. Service Law - Appointment - Medical fitness - Appointment ' for the
post of Executive Trainee (Finance) - Appointment has been cancelled on
the ground that the petitioner was found medically unfit as hie does not
have vision in one eye - Even if the petitioner is having normal vision in -
one eye he is certainly entitled to be appointed as an Executive Trainee
(Finance) - Furthér petitioner had also passed Chartered Accountant
Examination and is working on same job in Small Industries Development
Bank of India - Further advertisement shows that seats have been reserved
for persons with 40% disability - One eye is treated as 30% disability -
Respondents directed to appoint the petitioner with all consequential
benefits - Petition allowed. . (Paras 12 & 14)
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ORDER

S.C. SHARMA, J. :- The petitioner before this Court has filed this
present petition being aggrieved by an order dated 21.12.11 passed by the
National Thermal Power Corporation Ltd. (NTPC) cancelling the offer of
appointment for the post of Executive Trainee (Finance). The contention of
the petitioner-is that an advertisement was issued on 12.2.11 inviting
applications for the post of Executive Trainee (Finance) and the petitioner,
who has cleared all three professional educational examination held by the
Institute of Chartered Accountant of India submitted his application. He was
declared successful in the process of selection and an appointment order was
issued on 29.8.11. The petitioner was shocked to receive an order dated
21.12.11 by which the offer of appointment has been cancelled on the ground
that the petitioner was found medically unfit. The petitioner has approached
this Court praying for the following reliefs :-

“(b) toquash the impugned communication dated
21.12.2011 (Annexure-P/9) issued by the respondent, by a

writ of certiorai or any other appropnate writ, dlrectlon or
order ;

(c)  tocommandthe respondent to restore the offer
of appointment dated 29.8.2011 (Annexure-P/8) and to issue
a formal order of appointment in favour of the petitioner on
the post of Executive Trainee (Finance) with all consequential
and monetary benefits by fixing the pay of the petitioner and
by releasing the arrears of salary alongwith interest @ 12%,
by a Writ of Mandamus or any other appropriate, ert
direction or order.”

2. The respondents have filed the reply and their contention is that the
petitioner was certainly selected for the post in questlon however he was
subjected to medical examination and as per the medical report submitted by
the Board, he was fund unfit. The respondent in the reply has stated that the
petitioner is having zero vision in one eye and as he does not have vision in
one eye, he cannot be appointed as Executive Trainee (Finance). The
respondents have placed reliance upon the guidelines framed by NTPC, a
Govt. of India Enterprise “Norms and Standards for Medical Fitness” and
their contention is that the petitioner cannot be appointed on the post in
question. The respondents have prayed for dismissal of the writ petition.
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3. The petitioner has filed a rejoinder and his contention is that he is
working and doing the same job with Small Industries Development Bank of
India, which is again a Govt. of India Enterprise and is discharging the same
duties. His vision in right eye is 6x6, though he is having some problem in left
eye, he is able to discharge the duties properly. It has also been stated that the
Govt. of India has also framed guidelines dated 29.12.2005, which provides
that persons with disability can be appointed against unreserved vacancies on
the post which is suitable for persons with disability of the relevant category.
His contention is that even if it is presumed that he is having no vision in one
eye, he can perform the work successfully with one eye and is entitled to be
appointed,

4. ‘Heard the learned counsel for the parties at leﬁgth and perused the
record.

5. In the present case, it is an admitted fact that the petitioner has been
selected for the post of Executive Trainee (Finance) and an offer of appointed
was issued on 29.8.11 and the same has been cancelled on 21.12.11 on the
ground that he has been found medically unfit. The respondent in paragraph 9
of the reply have stated that the petitioner's medlcal report reflects that he is
having zero vision in one eye. :

6. This court has carefully gone through the norms and the standard for
medical fitness framed by the NTPC Limited and paragraph 9 deals with the
standards in respect of vision. The relevant paragraph 9.13 reads as under :-

“9.13 One eyed person

For regular service one eyed individual shall be considered as
unfit except for ministerial and allied jobs where binocular vision
is not considered essential. It will be ensured that the prognosis
or the functioning eye is good and its vision is not likely to be
endangered by the condition of the worse eye and the
prescribed visual acuity standards are fully satisfied.”

7. The aforesaid standard ma.kes it very clear that one eyed individual
shall be considered unfit except for ministerial and allied jobs where binocular
vision is not considered essential. The petitioner has been appointed for a
ministerial job and even if he is having one eye, he is fit to be appointed as as
per the norms and standard relating to the medical fitness. In the present case,
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the return of the respondents reflects that the petitioner does not have any
vision in one eye and in other eye he is having the vision of 6x6. The medical
report, which is on record categorically states that the petitioner is having
poor vision in left eye. The medical report does not say that he is having no
visionin left eye. Even it is assumed that he does not have any vision in left
eye as he is having a vision of 6x6 with glasses in one eye i.e. right eye and he
is certainly entitled to be appointed by virtue of Clause 9.13 of Norms and

-Standards for Medical Fitness, which has been filed by the respondents

themselves.

8. The Punjab and Hariyana High Court in the case of Shikha Malhotra

. Vs. State Bank of India and Anr. decided on 6.12.2007 [reported in (2008)

149 PLR 43]] while dealing with a petition filed by a person, who was declared
unfit for the post of Probationary Officer in a Bank and who was also having
no vision in one eye, has allowed the writ petition. Paragraphs 6, 7, 8, 9 and
10 of the aforesaid judgment reads as under :-

“6. In fact, denied of opportunity of appointment on such
ground is wholly arbitrary, discriminatory and violates the rights
guaranteed under Articles 14 and 16 of the Constitution of
India. The petitioner is being denied right of appointment for
wholly untenable reason. The stand of the respondent is without
any justification and is wholly arbitrary and has caused manifest
injustice to the petitioner.

7. Reference may be made to a judgment of the Hon'ble
Supreme Court in Amita v. Unon of India . In the said case,
the candidate was not even permitted to appear as a candidate
for appointment to the post of a Probationary Officer. During
the pendency of the petition before the Hon'ble Supreme
Court, the Union of India has filed an affidavit in respect of
certain jobs which could be performed by the visually
handicapped persons. Written submissions were filed on behalf
of the Union of India, wherein it was stated to the following
effect: It was further stated that the writ petitioner being a
visually impaired candidate has to either appear in the
examination for selection under the reserved category or she
can appear with the general candidates. It was further clarified
that if she wants to appear as a general category then she has.
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to.compete with the general category candidates only and she

- cannot be given any weightage as the same would amount to
discrimination to others competing with her in the said category.
It was further clarified the position that O.M. No. 36035/4/
2003-Establishment dated 8.7.2003 provided that the
vacancies reserved for any category need to be filled by persons
belonging to that category and such vacancies are not open to
others. On the other hand, unreserved vacancies are open to
all and reserved category candidates cannot be denied the right
to compete for appointment against such vacanmes provided
they are otherwise eligible.

8. Considering the stand of the Union of Indla the Hon'ble

Supreme Court has returned a finding that the nature of duties

of a Probationary Officer can be performed by a visnally

impaired candidate and some percentage of impaired-
candidates are entitled to be selected and appointed as

Probationary Officers of the Bank either from the General

Category or from the reserved category. The Hon'ble Supreme

Court in the Said judgment has observed as under:

That apart, the writ petitioner, although a visually impaired lady
had not asked for any special favour for selection to the post
of Probationary Officer. The writ petitioner without asking for
any favour had only applied for writing the examination for
selection not as a reserved handicapped candidate but along
with general candidates who were allowed by the Board to sit
and write the examination. Since the writ petitioner was similarly
situated with other general candidates, and the writ petitioner
had not asked for any advantage for being a visually impaired
candidate, we failed to understand why she was not permitted
to sit and write the examination for the post of Probationary
Officerinthe Bank.

At the risk of repetition, it may be reiterated that the writ
petitioner fulfilled all the conditions mentioned in the
advertisement for the post. The primary object which is
guaranteed by Article 16(1) is equality or opportunity and that
was violated by the Board by debarring the writ petitioner
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from appearing in'the examination on the mere fact of disability
which was not mentioned in the advertisement and which
according to the writ petitioner is not an impediment for the
post. We are theréfore, of the view that the action of the Board
was arbitrary, baseless and was in violation of the right of the
writ petitioner under Article 16(1) of the Constitution.

0. In the present case the petitioner has not sought any
reservation as a visually handicapped person, therefore, she
as a General Category candidate is entitled to be appomted
as Probationary Officer.

10. In view of the above, we have no hesitation in setting aside
and quashing the impugned order (Annexure P.5) and to direct
the respondents to appoint the petitioner with all consequential
benefits. The conséquential benefits shall include pay fixation
and seniority from the date, the other appointments were made,
pursuant to advertisement (P.1). However, the petitioner shall
not be entitled to any arrears of salary prior to her appointment.
Such directions be complied within a period of two months.
from today.” :

9. In the aforesaid case for almost a similar nature of job, the Punjab
and Hariyana High Court has directed appointment with all consequential
benefits without arrears of salary. The judgment of Punjab and Hariyana High
Court was subject to a judicial scrutiny before the Hon'ble Supreme Court
and the Hon'ble Supreme Court has dismissed the SLP preferred by the State
Bank of India on 18.7.2008. This Court in light of the aforesaid judgment, is
of the considered opinion that the petitioner as he was issued an offer of
appointment for ministerial job is entitled for appointment. The Punjab and
Hariyana High Court in the case of State Bank of India and Anr. Vs. Rajesh
Babbar (CWP No.19782 0of 2001) decided on 22.6.2009 again relying upon
the earlier judgment delivered in the case of Shikha Malhotra (supra) has
allowed the writ petition preferred by one Rajesh Babbar, who was also facing
the similar problem. .

10.  The Karnataka High Court in the case of M. Dinesan Vs. State Bank
of Indid, Bhuvaneshwar reported in ILR 1999 KAR 3411 while dealing
with the writ petition of a person having vision only in one eye, who was
claiming appointment to the Senior Management Scale Gr.IV has allowed the
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writ petition and in paragraphs 20, 21, 22 and 23 has held as under :-

“20. A physical defect or deformity which in no way interferes
with the normal or efficient functioning should not be considered
as an absolute bar to public employment, in regard to posts
not associated with physical activity. There can be no doubt
that a person with only one eye can be rejected if on medical
examination he is found to be unfit to discharge the functions
normally associated with a supervisory personnel or managerial
personnel. Similarly such a person may also be rejected for
the post of a Driver of a vehicle. But, where interference with
normal or efficient functioning is not likely, on account of such
defect, and medical examination and opinion does not say so,
existence of a mere physical defect or deformity by itself cannot
be termed as unfitness for a job. The bank is not a private
employer. It is an instrumentality of the State. It cannot act
arbitrarily, unreasonably and high-handedly or practice
discrimination. It owes a public duty to act fairly and reasonably
and all its actions must be informed with reason. Therefore,

either to formulate or enforce a policy not to consider any
person who is having only one eye, for employment, irrespective
of whether he is medically unfit or fit, is nothing short of
arbitrariness and shows a baseless prejudice against such
persons. No authority can formulate a policy relating to
appointment, with such arbitrariness. The Courts will not
interfere with the standards fixed by an employer (Authority)
to ascertain medical fitness of a person for employment. But
Courts will interfere with an arbitrary prohibition to appointment
in absolute terms, merely on a physical defect or disformity,
which is not shown to have any effect on the normal and efficient
functioning of the person in the post. There can be no doubt
that different standards of fitness may be required for different
types of posts. For example, as noticed by the Division Bench
in Gururaj Rao's case, supra, in regard to military service or
police force, a minimum height may be prescribed and a
minimum weight may be prescribed and a minimum physical
fitness may strictly be insisted upon. But, for a post of Law
Officer a minimum height has no relevance. What is required
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is mental alertness and mental capability and physical fitness
which will ensure efficient discharge of his functions. So long

as the defect or disformity has no effect on the efficient and

normal functioning of the person, the defect by itself cannot
be a ground to disentitle the person for being considered for
the post.

21. In this case, the petitioner has been found to be medically
unfit not because on medical examination any defect is found
in his eyesight, which was likely to interfere in the efficient
discharge of the duties of a Law Officer, but because of the
policy of the Bank not to employ persons with only one eye.
The medical examiner's opinion that petitioner is unfit is based
on the guideline that one eyed persons are unfit for selection,
even though he found that eyesight was normal. The policy of
the Bank that all one eyed persons are wholly unacceptable

for employment to supervisory cadres (by direct recruitment)

irrespective of the fact that they may be medically and
physically fit to discharge efficiently the functions attached to
the post, renders the policy and guideline arbitrary, capricious
and unreasonable. When statutes and being enacted to provide
equal opportunities to disabled and handicapped, to have a
policy which treats a physical defect nor having any effect on
efficient functioning as a disability and bar for employment isa
retrograde step, not expected of an Authority required to act
reasonably. The third point is therefore answered in the
negative.

22. I am informed that the post, in regard to which the
petitioner was offered an appointment, has been filled up and
is no longer available. The selected candidate has not been
impleaded and therefore there cannot be a direction to appoint
the petitioner to that post. The petitioner has pursued this
petltlon to prevent such injustice being perpetuated agamst
one eyed persons. -

23. In view of the above, the petition is allowed in part as
follows, moulding the relief suitable.--—- .
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(a) The policy of the Bank not to employ one eyed persons to
supervisory cadre by direct recruitment, irrespective of their
medical fitness, is declared to be illegal and arbitrary and
“therefore unenforceable.

(b) If petitioner applies to the Bank for any other similar post,
his application shall not be rejected by the Bank merely on the
ground that he is blind in one eye, if he is otherwise eligible,
suitable and fit for employment.

(c) If the Bank has already advertised any post which is yet to
be filled up, the petitioner's application to such post may be
received and considered, even if it is filed after the last date.”

11.  The Karnataka High Court has held the policy of the bank not to

employ one eyed persons to, the supervisory cadre by direct recruitment as

illegal. The Allahabad High Court in the case of Yogesh Dutt Vs. Union of
India & ors. (Civil Misc. Writ Petition No.35898 0f 2009) decided on 18.3.11

while dealing with a case of a person who was selected as a Probationary
Officer and was having only one eye has allowed the writ petition directing the
bank to appoint the petitioner therein as a Probationary Officer. Paragraphs
22,23, 24, 25, 26, 27, 28, 29 and 30 of the aforesaid judgment reads as
under :-

“22. In Syed Bashir Ud Din Qadri vs. Nazir Ahmed Shah
and others (2010) 3 SCC 603 the Supreme Court, considering
a matter in which the services of the petitioner as a teacher
were terminated on account of his suffering with cerebral palsy
which made him difficult to write on the black board, held the
decision to be violative of Jammu and Kashmir Persons with
Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, 1998. It was held that accepting the fact,
" that the appellant is a victim of cerebral palsy, which impairs
movement of limbs and also speech, there is nothing on record
to show that the appellant had not been performing his duties
efficiently and with dedication. On the other hand, his
performance as a teacher was reflected in exceptionally good
results that he achieved in his discipline in the classes taught by
him. Mere fact, that the appellant could not express himself
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properly when he personally appeared before the High Court
has to be seen in the context that his speech faculty must have
worsened further on account of nervousness which he might
have experienced while answering questions before the High
Court. Intimidating atmosphere in the High Court must have
triggered a reaction which made it difficult for him to respond
to questions put to him. The Committee constituted to assess
his performance as a teacher notwithstanding his disability had
formed a favourable impression about him. -

© 23. The editorial note fo the judgment gives example of the

persons, who have inspite of a severe disability contributed to

the society. Stephen William Hawking-a British theoretical

physicist is a world-renowned scientific with career span of
over 40 years. He has 15 a neuro-muscular dystrophy that is
related to Amyotrophic Lateral Sclerosis (ALS), a condition
which has progressed over the years and has left him almost
completely paralysed. He has overcome the disability, to be
one of the foremost scientist in the world and his academic
celebrity and Honorary Fellow of the royal Society of Arts, a
lifetime member of the Poritifical Academy of Sciences and
was awarded the Presidential Medal of Freedom, the highest
civilian award in the United States,

24. InIndia we have many examples of the disabled persons
excelling in music, law, science, sports. Shri Ravinder Jaina
blind person is a singer and musician of great accomplishment.
His total blindness has not come in his way in achieving laurels
in musics. Shri Mansoor Ali Khan Pataudi, captained Indian
Cricket team to victory in 14 matches and made a double
century against West Indies after he lost his right eye in an
accident. Several Advocates, and an Advocate General of the
State of West Bengal was a blind person. He is a highly
respected lawyer, who overcame his disability and used brail
to read and argue cases. .

25. The petitioner is a partially physically disabled person, but

-whether he treats himselfto be disabled in life, is his personal

choice. His vision has not been impaired by loss of one eye, in
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the accident. His right eye has normal vision. The Senior
Medical Officer of the State Bank of India found his vision of
right eye to be 6/5 with naked eye, without glasses. Dr. Anand
Sharma examining him on behalf of State Bank of India on
25.4.2009 and found his right eye to be absolutely normal.
Dr. Atul Kumar, Senior Medical Officer declared him to be
medically unfit in columnl15 and 16, with a note at the bottom
of his report that as per Central Government Office
Memorandum dated 3.5.2002 Annexure to G1, Ministry of
Social Justice and Empowerment Notification dated 18.1.2007,
if applicable in State Bank of Indla, he'is medically fit.

26. The petitioner.is measured tobe physwally disabled to the -
extent of 30%, which does not give him an opportumty to claim
reservation either as a person, who isblind or a person with
low vision, or orthopedic handicapped. He did not want to
claim vertical reservation in the category of OBC. He was
confident; competed in the general category and was selected
in open competition to be appointed as Probationary Officer.
He does not suffer with any handicap, nor is incapable of
performing the normal duties as Officer in the Bank. There
was no columnn in the application form nor was he required to
give details of the events in his life in which he may have suffered
any injuries or loss of limbs or parts of body. The loss of one
eye in the accident in his childhood was thus not required to
be disclosed in the application form, more so, when he did not

. treat it as an handicap in being selected and performmg the
duties of his job.

27. In the present case, we are unable to appreciate the
approach of the Central Government and the Bank. The State
Bank of India has treated the petitioner to be medically unfit,
and placed him in the category of physically handicapped, not
entitled to be appointed as an officer in the bank. He has been
accused of failing to give the information of loss of one eye in
the application form, and has been treated to be medically
unfit for the job whereas he was not required to give any such
information and his one eye is normal and healthy. There is
nothing which he cannot do, which a person with two heaithy
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eyes can do.

28. The State Bank of India has not pleaded or placed on
record any material to justify the Circulars dated 25.10.1983,
and 16.1.2001, and its revision by circular dated 17.2.2007,
providing that one eyed candidates would be barred from all
further recruitment in clerical or official's cadre. There is
absolutely nothing to show that a person with one healthy eye
with normal vision cannot perform clerical or officers work in
bank. There is no medical opinion supporting the decision of
the bank. The decision is apparently full of prejudice to the
handicapped persons. The enactment of PWD Act to provide
social justice to disabled, and the shift in the approach to
disabled persons by the Supreme Court negatives the argument
in fayour of the decision of the bank. When a totally blind
person can claim to be appointed as an officer in the bank, the
declaration that one eyed persons is medically unfit, is a
contradiction in terms. The Circulars of the Bank denying
opportunity of employment of one eyed persons as clerks and
officers, is violative of Article 14 of the Constitution of India.
The issue raised in the present case is more a human right
issue, than a disability issue.

29. We are of the opinion that the petitioner has been illegally
and arbitrarily denied appointment as a Probationary Officer.
After change of the approach to the physically handicapped
persons, under PWD Act, it is no longer open for the State
Bank of India to contend that that a person with one normal
eye is medically unfit to the officer's job in the Bank.

_ 30. The writ petition is allowed. The communication of the

Assistant General Manager (Human Resource), Human
Resource Development, Local Head Office, State Bank of
India, Mumbai dated 18.5.2009 declaring the petitioner unfit
and denying him appointment is quashed. A writ of mandamus
is issued to the respondents to appoint the petitioner as
Probationary Officer for which he was selected in pursuance
to advertisement No. CRPD/PO/0809/04 within one month
and to give seniority with effect from the date when a person
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next junior to him, in his category was appointed.”

12.  Inlight of the aforesaid discussion, the Allahabad High Court has
observed that a person with one healthy eye with normal vision can perform
the clerical or office work in a bank. In the present case also the petitioner has
to work in the finance department which includes almost a similar job, which
is done in a bank and one eyed person can certainly do the job as observed
by the various high Courts and therefore, the action of the respondent-NTPC
is certainly violative of Articles 14, 19 and 21 of the Constitution of India. The
respondent NTPC has taken a very inhuman view in the matter, which deserves
to be deprecated. The Andhra Pradesh High Court in the case of Rasale
. Gopal (Supra) while dealing with the similar issue of a disabled person witha
single functional eye has allowed the writ petition directing the Bank not to
discriminate the petitioner therein on the ground that he is having a single eye.
In the present case, the petitioner has been selected in the Officer cadre as
Executive Trainee (Finance) and as he is a Chartered Accountant, he has
proved his worth by qualifying the Chartered Accountancy Examination as
well the Examination conducted by the NTPC. He is doing the similar job
successfully with Small Industries Development Bank of India, which is again
a Government of India undertaking. The medical report reflects that his right
eye is normal and in respect of left eye on account of poor vision, he is medically
unfit. The return says that he does not have any vision in the left eye and
therefore, in the considered opinion of this Court, even if the petitioner is
having normal vision in one eye he is certainly entitled to be appointed as an
Executive Trainee (Finance). The advertisement which is on record (Annexure-
P/1) further reflects that there is a reservation for disabled persons and a
person having disability up to 40% and above is entitled to apply for the seats
reserved for disabled persons, meaning thereby a person of a low vision with
minimum 40% disability is eligible to be appointed as an Executive Trainee
(Finance). One eyed person is considered to have 30% disability keeping in
view the guidelines framed for appointment by the Ministry of Social Justice
and Impairment (as stated in the rejoinder) meaning thereby the petitioner is
having 30% disability. 1t is really unfortunate that NTPC as per the
advertisement is free to appoint.a person with 40% disability or above and is
not appointing a person, who is having 30% disability. The absurd reasoning
assigned by the NTPC is nothing but it amounts to violation of fundamental
rights guaranteed to the petitioner. The Govt. of India, Department of Personal,
Public Grievances and Pensions has issued a Circular dated 29thth December,

&
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. 2005 and paragraph 7 of the aforesaid circular reads as under :-

“7.ADJUSTMENT OF CANDIDATES SELECTED ON

THEIR OWN MERIT: Persons with disabilities selected

on their own merit without relaxed standards alongwith

-. other candidates, will not be adjusted against the

reserved share of vacancies. The reserved vacancies will

be filled up separately from amongst the eligible

» candidates with disabilities which will thus comprise

. physically handicapped candidates who are lower in merit

than'the last candidate in merit list but otherwise found

~ suitable for appointment, if necessary, by relaxed

standards It will apply in case of direct recruitmerit as

_‘wellas promotion, wherever reservatlon for persons Wlth
' dlsabllltles if admissible.” " :

13. The aforesaid circular provides that in case a disabled person on ments
is entltled for selection under the unreserved category, he is eligible for
appomtment under the un-reserved category (including reserved category).
The petitioner In the present case, even it is assumed that he i is a one eyed
person, is certainly entitled for the appointment as an Executive Trainee
(Finance) specially in light of the guidelines framed by the NTPC relating to
the medical fitness certificate i.e. paragraph 9 13, which has already been
quoted above. - . 1

14, " This Court keeping in view thc totality of the facts and cucumsta.nces
ofthe case, is of the considered opinion that the petition deservesto be allowed
and is accordingly allowed. The impugnéd order passed by the respondents
dated 21,12.11 is hereby quashed. The respondents are directed to appoint
the petitioner with all consequential benefits. The consequential benefits shall
include the pay fixation and seniority, increments, etc., from the date the other
appointments were made pursuant to the advertisement (Annexure-P/1).
However, the petitioner shall-not be entitled for any arrears of salary. The
order passed by this Court be complied with within a period of 60 days from
the date of recelpt of a certlﬁed copy of thls order

15 No\order as-to costs:

tay '

Petition allowéd.
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WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 5535/2014 (Indore) decided on 11 September, 2014

ANOOP SAXENA ...Petitioner
Vs.

THE SECRETARY, MINISTRY OF HOME

"AFFAIRS, BHOPAL & ors. ...Respondents

A. Rajya Suraksha Adkmtyam, M.P. 1990 (4 of 1991),
Section 5 - Writ jurisdiction - District Maglstrate issued an order of
externment based on previous five offences Held - In'the absence of
any material to establish that witnesses are not coming due to
apprehension of danger to property and person, order under Section 5
(b) of the Act cannot be passed. (Paras2 & 8)

@ ngrmﬁw 7y, 1990(1991?)74) grRT 5 — Re
FrBTRaT — frar TreifteTd 4 Rioe ara s @ WER T R
o1 AR A frar — affreiRa — fed aea o aqoiefy & o 3=
i #x w@ f5 wEfiror 9yl v =iy o @@ 3 anwsr @ sror
TE a1 <@ €, aftfrm @ arr s(@) @ s sndwr wlka A e Wt
AT |

B. Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991),
Section 5 -Externment - No documents were supplied with show cause
notice - Statement of witnesses were not given - Old and stale cases
considered - Held - Order passed in vindictive manner to suppress the
voice of independent journalist. (Paras 9,10 & 11)

& oy gverT T 5, 1990 (1991 FT 4), €T 5 —
frereT — dRYT qaielt Aifew @ Wi o1 @S e T fed ™
— gl @ sud T il T - gue alk i R geven w farw
¥ faar w1 — afafEiRa — sfRetaree &7 9 wWdd SeR 9@ A
BT 99 o @ ot amedw wfe fsar Tan)

C. Constitution - Article 19(1)(g) - Freedom of speech and
expression - Journalist reporting against corruption or misdeeds of
public servants - Order passed against Journalist under M.P. Rajya
 Suraksha Adhiniyam based on petty cases - Impliedly means that
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attempt is made by administration to silence the voice of Journalist -

Infringement of fundamental rights - Order passed by District

Magistrate and of Commissioner quashed with cost of Rs. 10,000/~
(Paras 23, 24,27 & 28)

T G — gg=BT 19(1)(f) — T Bl alv Ifaglea &t
WIFGT — S QI B I9€EAR {9 FHN & [Tog Hor @ RufdT
- R @ foreg IHAL AEI @ AR UX HET WRI XIS gREr
gftrfram @ afaefa sy aRkd, fear - faafé w9 @ s Freaar @
fF Y2maq §RT U9@R &1 ATaTe - 30d &9 @ fod waey foar € —
aqE AfteRT &1 Aafdsd — far s @ agea g/ oG
fsam e @9, . 10,000/ — ma?'mara!ﬁr@ﬁﬁrl

Cases referred :

2009 (4) MPLJ 434, (1983) 2 SCC 96_, (1986) 1 SCC 133, (1988)
4 SCC 592, (1996) 6 SCC 466, (1999) 8 SCC 308, (2005) 6 SCC 109,
(2010) 9 SCC 618, ILR (2010) MP 86,

(Suﬁpl ied: Paragraph numbers)
ORDER

. S.C. SHARMA, J. :- The petitioner before this Court has filed this
present writ petition being aggrieved by the order dated 4/4/2014 passed by
the District Magistrate, Rajgarh under the provisions of the M.P. Rajya
Suraksha Adhiniyam, 1990. He is also aggrieved by the order dated 21/7/2014
dismissing his appeal, passed by the Commissioner, Bhopal Division, Bhopal.

2. - Facts of the case reveal that the petitioner who is a Journalist was
served with a Show Cause Notice dt. 21/11/2013 issued under the provisions
of the M.P. Rajya Suraksha Adhiniyam, 1990 and the followmg cases were
reflected in the Show Cause Notice :

(a) Crime No. 131/93 for offence u/S. 294, 448, 504 and 34 of the
Indian Penal Code registered on 28/8/93.

(b) Crime No. 23/11 for offence w/S. 334, 509, and 506 of the Indian
Penal Code registered on 25/6/11.

(¢) Crime No. 449/11 for offence u/S. 354, 506, 294 of the Indian
Penal Code read with Sec 3(1)(x) of the Scheduled Caste / Scheduled Tribe
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: (Preventlon of Atrocities) Act.

(d) Ishtgasha No.58/2012 w/S. 106 and 116(3) of the Code 0fCrf1ninaI
Procedure, 1973

(e) Ishgtasha No. 71/12 w/S. 107, 116(3) of the Code of Criminal
Procedure, 1973 on 5/4/2012.

3. A reply was filed by the petitioner stating thérein that he was acquitted
in Crime No. 230 and 440, in respect of Crime No. 131, he has stated that no
further proceedings of any kind took place after registration of the crime and
it was closed later on. In respect of proceeding u/s. 107 and 116(3) of the
Code of Criminal Procedure, 1973 it has beeh stated that the proceedings
also came to an end, meaning thereby, at the time the Show Cause Notice
. was issued, there was no case pending against the petitioner.

4, Learned counsel for the petitioner has argued before this Court that
because the petitioner is a Journalist he is being harassed by the District
Administration and the impugned orders deserves to be set aside. It has been
further argued that the documents were not supplied along with the Show
Cause Notice and the petitioner was not permitted to cross-examine the
witnesses. He has further argued that the District Magistrate has nowhere in
the impugned order named the witnesses who have not come forwarded to
give statement against the petitioner in the criminal cases and othcr grounds
have also been raised.

5.  Ontheother hand a detailed and exhaustive reply has been filed on
_behalf of the State Government and the State Government in its reply has
 stated that the action against the petitioner is in consonance with the statutory
provisions governing the field. It has been further stated that a report was
received from the Superintendent of Police and based upon the said report, a
‘Show Cause Notice was issued and after granting a reasonable opportunity
to the petitioner, the impugned orders have been passed. It has also been
stated that the petitioner was involved in many criminal cases.and, therefore,
they have rightly passed the impugned orders.

6. Heard learned counsel for the parties at length and perused the record.

7. In the present case, most of the cases reflected in the Show Cause
Notice have come to an end. The petitioner has been acquitted in the criminal
cases and as informed, there is no criminal case pending against the petitioner.
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Not only this, old and stale cases were taken into account while passing the
order of externment. The recent cases of the year 2012 are under Chapter —
Security to Keep Peace and Good Behaviour, meaning thereby, under the
prevention action of the police and based upon the cases reflected in the
Show Cause Notice, the order of externment has been passed.

8. A Division Bench of this Court in the case of 4shok Kumar Patel Vs.
State of M.P. Reported in [2009 (4) MPLJ 434, has exhaustively dealt with
Sec.5 of the M.P. Rajya Suraksha Adhiniyam, 1990, and paragraphs 5 to 14
of the aforesaid judgment reads as under: '

“5, Section 5 of the Act of 1990 under which the order of
externment has been passed in quoted hereinbelow:-

«5, Removal of persons about to commit offence .-
Whenever it appears to the District Magistrate - )

(a) that the movements or acts of any person are
causing or calculated to cause alarm, danger or harm to person
or property; or

(b) that there are reasonably grounds for believing that
such person is engaged or is about to be engaged in the
commission of an offence involving force or violence or an
offence punishable under Chapter XII, XVI or XVII or under
Section 506 or 509 of the Indian Penal Code, 1860 (45 of
1860) or in the abetment of any such offence, and when in the
opinion of the District Magistrate witnesses are no willing to
come forward to given evidence in public against such person
by reason of apprehension on their part as regards the safety
of their person property; or

(c) that an outbreak epidemic disease is likely to result
from the continued residence of an immigrant;

the District Magistrate, may by an order in writing duly
served on him orby beat of drum or otherwise as the District
Magistrate thinks fit, direct such person or immigrant -

(a) so as to conduct himself as shall seem necessary in
order to prevent violence and alarm or the outbreak or spread
of such disease; or
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(b) to remove himself outside the district or any part
thereof or such area and any district or districts or any part
thereof, contiguous thereto by such route within such time as
the District Magistrate may specify and not to enter or return
to the said district or part thereof or such area and such -
contiguous districts, or part thereof, as the case may be, from
which he was directed to remove himself.”

6. A plain reading of section 5(b) of the Act of 1990
quoted above, would show that for passing an order of
externment against a person, two conditions must be satisfied:-

(i) There are reasonable grounds for believing that a
person is engaged or is about to be engaged in commiission of
an offence involving force or violence or an offence punishable
under Chapter XII, XVI or XVII or under section 506 or 509
of the Indian Penal Code, 1860 or in the abetment of any such
offence; and

(ii) In the opinion of the District Magistrate, witnesses
are not willing to come forward to give evidence in public
against such person by reason of apprehension on their part
as regards the safety of their person or property.

7. In State of N.C.T. of Delhi and another vs. Sanjeev
alias Biuttoo (supra), the Supreme Court had the occasion to
interpret section 47 of the Bombay Police act, 1978, which
contains provisions similar to section 5 of the Act of 1990 and
has referred to these essential conditions for passing an order
under section 47 of the Delhi Police Act in Para 10 of the
judgment as reported in the AIR thus :-

“Section 47 consists of two parts. First part relates to
that satisfaction of the Commissioner of Police or any '
Authorized Officer reaching a conclusion that movement or
act of any person are causing alarm and danger to person or
property or that there are reasonable grounds for believing
that such person is engaged or is about to be engaged in
commission of enumerated offences or in the abetment of anh
(sic:any) such offence or is so desperate and dangerous as to
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render his being at large hazardous to the community. Opinion
of the Concerned Officer has to be formed that witnesses are
- pot willing to come forward in public to given evidence against
such person by reason of apprehension on their part as regards
safety of person or property. After these opinions are formed
on the basis of materials forming foundation therefore, the
Commissioner can pass an order adopting any of the available
options as provided in the provision itself. The three options
are — (1) to direct such person to conduct himself as deemed
necessary in order to prevent violence an alarm o1 (2) to direct
him to remove himself outside any part of Delhi or (3) to remove
himself outside whole of Delhi.” '

8. The expression “is engaged or is about to be engaged”
in the commission of offence involving force or violence oran .
offence punishable under Chapter XII, XVIor XVII or under
section 506 or 509 of the Indian Penal Code 1860 or in the

_abetment of any such offence, shows that the commission of
the offence or the abetment of such offence by the person
must have a very close proximity to the date on which the
order is proposed to be passed under section 5(b) of the Act
of 1990. Hence, if a person was engaged in the commission
of offence or in abetment of an offence of the type mentioned
in section 5(b), several years or several months back, there
cannot be any reasonable ground for believing that the person
is engaged or is about to be engaged in the commission of
such offence.

9. We will therefore, have to examine the impugned order
dated 18-11-2008 passed by the District Magistrate, under
section 5(b) of the Act of 1990 to find out whether the
petitioner was engaged in the commission of an offence or
was about to be engaged in the commission of an offence
mentioned in section 5(b) of the Act of 1990, or in the abetment
of such offence, which was very close in proximity to
18-11-2008 when the impugned order of externment was
passed. The first offence mentioned is alleged to have been
committed by the petitioner on 9-4-1995 when the petitioner
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and his other associates forcibly took possession of 'Mahuwa'
of Tilakdhari Tripathi, son of Indramani Tripathi and collected
the same, and Crime No.46/95 under Sections 447 and 379
of the Indian Penal Code was registered and the petitioner
was arrested and produced before the Court. The second
offence is alleged to have been committed by the petitioner on
14-3-2007 when the petitioner is alleged to have writtne
(sic:written) a letter to Shivshankar Tripathi, son of Tilakdhari
Tripathi, giving threats regarding construction of new building
of Shiksha Guarantee School, and Crime No.42/2007 under
sections 353, 294, 506 read with section 34 of the Indian
Penal Code has been registered and a challan has been filed in

the Court in Case No.729/2008. The third act which hasbeen -

mentioned in the impugned order is not an offence alleged to
have been committed but a Prohibitory Proceeding No.22/
2007 under sections 107 and 116 (3) of the Code of Criminal
Procedure instituted against the petitioner on 9-4-2007 and
the petitioner has been produced in Court. The fourth offence
alleged to have been committed by the petitioner is in July,
2008 when the petitioner along with 6 or 7 others is alleged to
have caused hindrance in Govemment work during the election
of Palak Shikshak Sangh and created disturbances in election
- work and committed 'Marpeet' on the basis of which Crime
No.216/2008 for offences under sections 253,294,233,325
and 506-B read with section 34 of Indian Penal Code has
been registered. In our considered years 1995 to 2007, cannot
be the foundation of an order under Section 5(b) of the Act of
1990 as the alleged offences have no proximity at all to the
order of externment passed on 18-11-2008. Even, the offence
alleged to have been committed by the petitioner along with 6
or 7 other persons in July, 2008, cannot constitute a reasonable
ground to believe on 18-11-2008 that the petitioner is engaged
or is about to be engaged in offence mentioned in section 5(b)
of the Act of 1990.

10.  The second condition which must be satisfied for
passing of an order of externment against a person is that in
the opinion of the District Magistrate, witnesses are not willing

L
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to come forward to give evidence in public against such person
by areason of apprehension on their part as regards safety of
person or property. Construing a pari materia provision in
section 27 of the City of Bombay Police Act, 1902 in
Gurbachan Singh vs. The State of Bombay and another,
AIR 1952 8C 221, the Supreme observed:- )

“The law is certainly an extra-ordinary one and has
been made only to meet these exceptional cases where no
witnesses for fear of violence to their person or property are
willing to depose publicly against certain bad characters whose
presence in certain areas constitute a menace to the safety or
the public residing therein.” -

I11.  [ntheinstant case, the District Magistrate has in the
impugned order only baldly stated that the list of offences
registered against the petitioner reflects that he is a daring
habitual criminal and because of this there is fear and terror in
the public and has not recorded any clear opinion on the basis
of materials, that in his opinion witnesses are not willing to
come forward to given evidence in public against such person
by areason on apprehension on their part as regards safety of
their person or property. In most of the cases, Challans have

 been filed by the Criminal procedure Code and the cases are
pending in the Court. There is no reference in the order of
District magistrate that witnesses named in the Challans filed
by the Police are not coming forward to give evidence against
the petitioner in Court. Hence, in the absence of any existence
of material to show that witnesses are not coming forward by
areason of apprehension to danger to their person or property
to given evidence against the petitioner in respect of the alleged
offences, an order under section 5(b) of the Act of 1990 cannot
be passed by the District Magistrate by merely repeating the
language of Section 5(b) of the Act of 1990.

12. . InState of N.C.T. of Delhi and another vs. Sangeev

alias Bittu (supra), the Supreme Court interpreting section
+ 47 of the Bombay Police Act, 1978, whichis similarly worded

as section 5 of the Act of 1990, has held in Para 25:- * ..~
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“It is true that some material must exist but what is
required is not an elaborate decision akin to a judgment. On
the contrary, the order directing externment should show
existence of some material warranting an order of externment.
While dealing with question mere repetition of the provision
would not be sufficient. Reference to be made to some material
on record and if that is done the requirements of law are met.
As noted above, it is not the sufficiency of material but the
existence of material which is sine quanon.”

13.  The Act of 1990 certain serious restrictions on'the
fundamental right to freedom under Article -19(1) of the
Constitution and unless the conditions mentioned under section
5(b) of the Act of 1990 are strictly safisfied, an order of
externment, will have to be quashed by the Court. While
considering a case under section 56 of the Bombay Police
Aét, which also empowered the police to pass an order of
externment, the Supreme Court observed in Pandharinath
Shridhar Rangnekar vs. Dy. Commissioner of Police, State
of Maharasthra (supra), as under:-

“It is true that the provisions of section 56 make a
serious inroad on personal liberty but such restraints have to
be suffered in the larger interests of society. This Court in
Gurbachan Singh vs. The State of Bombay, 1952 SCR 737
=AIR 1952 SC 221 had upheld the validity of section 27(1)
of the City of Bombay Police Act, 1902, which corresponds
to section 56 of the Act. Following that decision, the challenge
to the constitutionality of section 56 was repelled in 1956 SCR
533=AIR 1956 SC 585. We will only add that care must be
taken to ensure that the terms of sections 56 and 59 are strictly
complied with an that the slender safeguards which those
provisions offer are made available to the proposed externee.”

14.  We are thus of the considered opinion that the two
conditions for an order of extenment stated in Section 5(b) of
the Act of 1990 do no exist in this case and the order passed
by the District Magistrate and appellate order of the
Commissioner are liable to be quashed, Since the impugned
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order of externment passed by the District Magistrate and the
appellate order passed by the Divisional Commissioner are
liable to be quashed on this ground alone, it is not necessary
for us to deal with the other grounds raised by the petitioner in

* 'this writ petition. In the result, we quash the impugned order
dated 18-11-2008 passed by the District Magistrate Rewa in
Cr.Case No.227/2008 as well as the appellate order dated
13-1-2009 passed by the Commissioner, Rewa Division.No
costs.”

9. Keeping in view the aforesald judgment, as the District Magistrate, in
the impugned order has baldly stated that the list of the offences registered
against the petitioner reflects that the petitioner is a criminal and because there

. 1s a fear and terror in the public and in his opinion the witnesses are not

coming forward to give evidence, has erred in law and facts in passing the
impugned orders. The District Magistrate, inspite of the fact that two cases
have been concluded, has not named a single witness who has not come forward
to give evidence against the petitioner. Hence, in absence of any material to
establish that the witnesses are not coming forward by reason of apprehension
to danger to their property or person to give evidence against the petitioner in
respect of all the offences, an order under Section 5(b) of the Act of 1990
cannot be passed by repeating the language of Sec. 5(b) of the Act of 1990.

10.  Notonly this, the present case reflects a sorry state of affairs and a
Journalist who is supposed to report the incidents without fear and favour,
has been subjected to externment. The petitioner who is a Journalist in his
reply to the externment notice has categorically stated that on account of his
Articles published in the Newspapers including the Times of India, as a
correspondent of Nai Duniya, Free Press Journal besides other newspapers,
the District Administration has acted with vengeance. The petitioner in his
reply to the Show Cause Notice has categorically stated that the earlier
Collector — Mr. M. D. Oza has committed gross irregularities and he has
submitted a written complaint to the Chief Secretary on 23/6/2012 as well as
to the Lokayukt Establishment. He has further stated that at the behest of the
officers serving in the District he was subjected to proceedings u/S. 116 of
the Code of Criminal Procedure, 1973 without there beihg any basis. He has
also stated that he has reported various scams allegedly committed by the
Goverment servants and the news items were published in various newspapers
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from time to time and as he has not succumbed to the illegal pressure of the
district administration, he has been subjected to the externment proceedings.

11.  Inthe present case, it is an admitted fact that the documents were not
supplicd to the petitioner. The statements of witnesses recorded were also
not given to the petitioner and old and stale cases were considered while
passing the unpugned order.

12, This Court is of the considered opinion that the cases reflected against
the petitioner and the material reflected in the Show Cause Notice does not
make it a fit case for passing an order in respect of the externment, From the
record, this Court can safely gather that the order has been passed in a
vindictive manner to suppress the voice of an independent journalist who has
not allegedly succumbed to the pressure of the admipistration.

13.  Freedom of Speech and Expression, is guaranteed under Article
19(1)(g) of the Constitution of India. The profession of journalism is a very
noble profession and large number of issues of'social importance have been
brought to the notice of various High Courts and to the notice of Hon'ble
Supreme Court of India by various journalist from time to time. A journalist
Sheela Barse wrote a letter complaining custodial violence of women prisoner
during the confinement in the police lock-up in the 01ty of Bombay and
cognizance was taken in the matter and the apex Court has delivered a
landmark judgment which was initiated by a journalist in the case of Sheela
Barse Vs. State of Maharashtra reported in (1983) 2 SCC 96. The apex
Court in the case of Express Newspapers Pvt. Ltd., and others Vs. Union
of India and others reported in (1986) 1 SCC 133, has held that freedom
‘guaranteed under Article 19(1)(a)and (2) comprehends Freedom of Press.
In the aforesaid case, notices of re-entry were issued upon forfeiture of lease
and a threat of demolition of Express Building was also intended and in those
circumstances the apex Court in paragraphs 73, 75 and 76 has held as under:

“73.  Here, the very threat is to the existence of a free and
independent press. Itis now firmly established by a series of
decisions of this Court and is a rule written into the Constitution
that freedom of the press is comprehended within the right to
freedom-of speech and expression guaranteed under Art.
19(1)(a) and 1 do not wish to traverse the familiar ground over
again except to touch upon certain landmark decisions. In
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Romesh Thappar v. State of Madras, [1950] S.C.R. 594,
the Court observed that the Founding Fathers realized that
freedoms of speech and of the press are at the foundation of
all democratic organizations, for without free political discussion
no public education, so essential for proper functioning of the
processes of popular Government, is possible. In Sakal
Papers (P) Ltd. v. Union of India [1962] 3S.C.R. 842, the
Court reiterated :

"That the freedom of speech and expression guarant_eéd under
Art. 19(1)(a) of the Constitution includes the freedom of press
i.e. the freedom of propagation of ideas, and that freedom is
ensured by the freedom of circulation, Liberty of circulation is
as essential to that freedom as the liberty of publication. Central
to the concept of a free press is freedom of political opinion
and at the core of that freedom lies the right to criticise the
Government, because it is only through free debate and free
exchange of idéas that Government remains representation to
the will of the people and orderly change is effected. When
avenues Of political expression‘are-closed, Government by
consent of the governed would soon be foreclosed. Such
freedom is the foundation of free Government of a free people.
Our Government set up being clected limited and 475
responsible we'need requisite freedom of any animadversion
for our social interest which ordinarily demands free
propagation of views. Freedom to think as one likes and to

speak as one thinks are as arule indispensable to the discovery

and separate of truth and without free speech, discussion may

" be futﬂe "

75.  [would only like to stress that the freedom of thought

.and expression, and the freedom of the press are not only

valuable freedoms in themselves but are basic to a democratic
form of Government which proceeds on the theory that
problems of the Government can be solved by the free
excharige of thought and by public discussion of the various
issues facing the nation. It is necessary to emphasize and one
must not forget that the vital i importance of freedom of speech

1715
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and expression involves the freedom to dissent to a free
democracy like ours: Democracy relies on the freedom of the
press. It is the inalienable right of everyone to comment freely
upon any matter of public importance. This right is one of the
pillars of individual liberty-freedom of speech, which our Court
has always unfailingly guarded. I wish to add that however
precious and cherished the freedom of speech is under
Art.19(1)(a), this freedom is not absolute and unlimited at all
times and under all circumstances but is subject to the
réstrictions contained in Art. 19(2). That must be so because
unrestricted freedom of speech and expression which includes
the freedom of the press and is wholly free from restraints,
amounts to uncontrolled licence which would lead to disorder
and anarchy and it would be hazardous to ignore the vital
importance of our social and national interest in public order
and secunty of the State.

76. In Bennett Coleman's case the Court indicated that
the extent of permissible limitations on this freedom are
indicated by the fundamental law of the land itself viz. Art.
19(2) of the Constitution. It was laid down that permissible
restrictions on.476 any fundamental right graranteed under
Part III of the Constitution have to be imposed by a duly
enacted law and must not be excessive i.e. they must not go
beyond what is necessary to achieve the object of the law
under which they are sought to be imposed. The power to
impose restrictions on fundamental rights is essentially a power
to 'regulate’ the exercise of those rights. In fact, 'regulation’
and not extinction of that which is to be regulated is, generally
speaking, the extent to which permissible restrictions may go
in order to satisfy the test of reasonableness." The Court also
dealt with the éxtent of permissible limitations on the freedom
of speech and expression guaranteed under Art, 19(1)(a). The
tést laid down by the Court in Bennett coleman's case is
whether the direct and immédiate impact ofthe impugned action
is on the freedom of speech and expression guaranteed under
“Art. 19(1)(a) which includes the freedom of the press. It was
' observed that the restriction on the number of pages, a restraint
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on circulation and a restraint on advertizements would affect
the fundamental right under Art.19(1)(a) on the aspects of

"propagation, publication and circulation of a newspaper. In
repelling the contention of the learned Additional Solicitor-
General that the newsprint policy did not violated Art. 19(1)(a)
as it does not direct and immediately deal with the right
mentioned in Art. 19(1)(a), the Court held that the test of pith
and substance of the subject-matter and of direct and incidental
effect of legislation are relevant to questions of legislative
competence but they are irrelevant to the question of
infringement of fundamental rights. The true test, according to
the Court, is whether the effect of the impugned action is to
take away or abridge fundamental rights. It was stated that
the word 'direct’ would go to the quality or character of the
effect and not the subject matter and the restriction sought to
be imposed by the impugned newsprint policy was, in
substance, a newspaper control i.e. to control the number of
pages or circulation of dailies or newspapers and such
restrictions were clearly outside the ambit of Art. 19(2) of the
Constitution and therefore were in abridgement of the right of
freedom of speech and expression guaranteed under Art.
19(1)(a), and it added : '

"The Newsprint 'Control Policy is found to be newspaper .
control order in the guise of framing an Import Control Policy
for newsprint. This Court in the Bank Nationalisation case
(supra) laid down two tests. First it is not the object of the
authority making the law impairing the right of the 477 citizen
nor the form of action that determines the invasion of the right.
Secondly, it is the effect of the law and the action upon the
right which attracts the jurisdiction of the court to grant relief.
The direct operation of the Act upon the rights forms the real
test.

...No law or action would state in words that rights of freedom_

of speech and expression are abridged or taken away. That is

* why Courts have to protect and guard fundamental rights by
considering the scope and provisions of the Act and its effect



1718 Anoop Saxena Vs. The Secy. Ministry of Home IL.R.[2015]M.P.
upon the fundamental rights.”

We have only to substitute the word 'executive' for the word

'law' and the result is obvious. Here, the impugned notices of
ré-entry upon forfeiture of lease and of the threatened demolition -
of the Express Buildings are intended and meant to silence the

voice of the Indian Express. It must logically follow that the
impugned notices constitute a direct and immediate threat to

the freedom of the press and are thus violative of Art. 19(1)(a)

read with Art.14 of the Const1tut1on It must accordingly be

held that these petitions under Art 32 ofthe Constltutlon are
mamtamable

The Govcrnmcnt Grants Act, 1895 : Section 3: Purport & Effect
of: Whether the notice of re-entry upon forfeiture of lease was

valid and enforceable due to non-compliance of ¢lause 6
thereof

14, Thus, the apex Court in the aforesaid ¢ase has held that the Freedom
of Thought and Expressmn and the Freedom of Press are not only valuable
freedomi in themselves but are basic to a democratic form of a Government.

15.  Inthe year 1950, the apex Court has considered a Notification by
which certain restrictions were imposed upon ORGANISER, an English Weekly
of Delhi by the State of Delhi and the apex Court has quashed the Notification
dt. 2/3/1 950 again holding that imposition of censorshlp onajournalisa
restriction on the liberty of the press which is an essential part of the right to
freedom of speech and expression, as declared by Article I 9(1)(g)

16. In the case of Reliance Petrochemicals Ltd., Vs. Proprietors of
Indian Express Newspapers, Bombay Pvt. Ltd., and others reported in
(1988) 4 SCC 592, the apex Court, after considering the test of imminent
danger has lifted the injunction imposed upon the Indian Express in respect of
a publication material against Reliance Petrochemicals Litd., It is certainly true
“that in the profession of Journalism, a Journalist is required to ascertain the
correctness of the News Item, as publishing false news items are having serious
repercussions. But at the same time, by using coercive method, journalist
cannot be suppresscd from ralsmg voice agalnst the corruptlon prevalent in
the soclety

%
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17. . The apex Court in the case of In Re : Harijai Singh and.another, In'
Re : Vijay Kumar reported in (1996) 6 SCC 466 has again dealt with Freedom
of Press and in paragraph 9 has held as under :

9. . Itisthus needless to emphasis that a free and healthy
press is indispensable to the functioning of true democracy. In
a democratic set-up, there has to be an active and intelligent
participation of the people in all spheres and affairs of their
community as well as the State. It is their right to be kept
informed about current political, social, economic and cultural
life as well as the burning topics and important issues of the,
day in order to enable them to consider and form broad opinion
about the same and the way in which they are being managed,
tackled and administered by the Government and its
functionaries. To achieve this objective the people need a clear
and truthful account of events, so that they may form their
own opinion and offer their own comments and view points
on such matters and issues and select their further course of
action. The primary function, therefore, of the press is to
provide comprehensive and objective information of all aspects
of the country's political, social, economic and cultural life. It
has an educative and mobilizing role to play. It plays an
important role in moulding public opinion and can be an
instrument of social change. It may be pointed out here that
Mahatama Gandhi in his autobiography has stated that one of
the objectives of the newspaper is to understand the proper
feelings of the people and give expression to it; another is to
arouse among the people certain desirable sentiments ; and
the third is to fearlessly express popular defects. It, therefore,
turns out that the press should have the right to present anything
which it thinks fit for publication.

18.  TheFreedom of Expression, in the light of the aforesaid judgment is
not absolute, unlimited and unfeterred at all times and in all circumstances as
giving an unrestrictive freedom of speech and expression would amount to
uncontrolled licence, but at the same time, the Editor or a Newspaper or
Journal has to act with greater responsibility to guard against untruthful news
and publications for the simple reason that his utterances have a far greater
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circulation and impact than utterances of an individual and by reason of their
appearing in the print, they are likely to be believed by the ignorant.

19. The apex Court has again dealt with the Freedom of Speech and
Expression in the case of Narmada Bachao Andolan Vs. Union of India
and others reported in (1999) 8 SCC 308, and paragraphs 6 and 7 reads as
under :

6.  While hypersensitivity and peevishness have no place
in judicial proceed1ngs—v1c10us stultification and vulgar
debunkmg cammot be permitted to pollute the stream of justice.
Indeed under our Constitution there are positive values like
rlght to life, freedom of speech and expression, but freedom -
of speech and expression does not include freedom to distort
orders of the Court and present incomplete and a one side,
picture deliberately, which'has the tendency to scandalise the
Court. 'Whatever may be the motive of Ms. Arundhati Roy, it
is qulte obvious that she decided to use her l1tera11y fame by
mlsmforrnmg the public and proj ectmg in atotally mcorrect
manner, how the proceedings relating to Resettlement and,
Rehabilitation had shaped in this Court and distorting various
directions given by the Court during the last about 5 years.
The wrmngs referred to above have the tendency to create,
pre_]udlce against this Court. She seems to be wholly ignorant
of the task of the Court. The manner in which she has given
twist to theé proceedings and orders of the Court is in bad taste
and not expected from any citizen, to say the least :

7.-. -.Wewishtoemphasise that under the cover of freedom
of speech arid expression no party can be given a lidence to
misrepresent the proceedings and orders of the Court and
deliberately paint an absolutely wrong and incomplete picture

. which has the tendency to scandalise the Court and bring it
fito dlsrepute or ridicule. The right of ciiticising, in good faith
in private or public, a judgment of thie Court cannot b_e
exercised, with malice or by attempting to impair the
administration of justice. Indeed, freedom of speech and
_expression is "life blood of democracy" but his freedom is
" subject to certain qualifications. An offence of scandalising the
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Courtier se is one such qualification, since that offence exists
to protect the administration of justice and is reasonably -
justified and necessary in a demokcratic society: It is not only
an offence under the contempt of Courts act but is sui generis.
Courts are not unduly sensitive to fair-comment or-even"
outspoken comments being made regarding their judgments
and orders made objectively, faitly and without any malice,
but no one can be permitted to distort orders of the Court and
deliberately give a slant to its proceedings, which have the
tendency to scandalise the Court or bring it to ridicule, in the
larger interest of protecting administration of justice.

20. . The Freedom of Speech and Expressmn was considered again by the

. apex Court in the case of Rajendra Sail Vs. M.P.High Court Bar Association

and others reported in (2005) 6 SCC 109 and it was a case wherein the
Media has criticised the judgment delivered by the Madhya Pradesh High
Court in the case of Shankar Guha Niyogi murder case.: ‘A news was
published in newspaper Hitavada on 4/7/1 998 which became subJ ect matter
of initiation of Contempt of Court Proceedings against the alIcged contemners.
The apex: Court has accepted the unconditional apology tendered by the
contemners thercm with a'warning to be more careful and responmble 1n 'future,

21. Thc apex Court in the aforesaid case has held that no. crltlclsm ofa
judgment, however, vigorous can amount to contempt of court prov1ded itis
kept within the limits of reasonable courtesy and good faith. It was‘dlso held
that a fair and reasonable criticism of a judgment whichis a public document
or which is a public act of a Judge concerned wrth admmrstratlon of justice
would not constitute a contempt. ‘

22.  Theapex Court in the case of Pebam Ningol Mz'koldevi Vs. State of
Manipur-and others reported in (2010) 9 SCC 618, has considered detention
of a journalist who was Editor of a Manipuri paper on grounds of indulging in
activities prejudicial to maintenance of public order being involved in extortion
of money along wrth UNLF, an unlawful association. In the aforesaid case,
the Writ Petltlon preferred by the wife before the High Court was dismissed
and the matter went up to the apex Court. The apex Court ‘has set aside the
detention under the National Security Act, 1980 and paragraphs 271029
and 32 to 39 of the _]udgment dclrvered by the apex Court, reads as under :
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27) Inlight of these decisions, to determine the validity of the
detention order, it is necessary to go into the materials relied
on by the detaining Authority in passing the detention order.
The documents relied upon by the District Magistrate, West
Imphal, as mentioned in the Grounds for Detention dated
28/09/2009 are: '

a) The statement of the detenu given before the 1.0O. on
18/09/2009.

b) Statement of S.I. T. Khogen Singh of CDOQ/L.W.

recorded under S. 161 Cr.P.C. in connection with F.I.R. No.
183 (9) 09 SIM-P.S. under S. 17/20 of the Unlawful Activities
(Prevention) Act, 1967.

¢) Statement of Rfm. No. 15007038 L. Rajen Singh of CDO/
L.W. recorded under S. 161 Cr.P.C. in connection with FL.R.
No. 183 (9) 09 SJIM-P.S. under S. 17/20 of the Unlawful
Activities (Prevention) Act, 1967.

. d) Statement of C/No. 0601193 S. Khomei Singh recorded
undér S. 161 Cr.P.C. in connection with F.LR. No. 183 (9
09 SIM-P.S. under S. 17/20 of the Unlawful Activities
{(Prevention) Act, 1967.

e) Copy of arrest memo dated 17/09/2009.
f) Copy of seizure memo dated 17/09/2009.

g) Copy of Manipur Local daily "the Poknapham" dated
08/03/1999.

h) Copy of Notification under No. S.0. 1922 (E) dated
13/11/2007.

28) We are conscious of the fact that the grounds stated in the
order of detention are sufficient or not, is not within the ambit
of the discretion of the court and it is the subjective satisfaction
of the detaining anthority which is implied. However, if one of
the grounds or reasons which lead to the subjective satisfaction
of the detaining authority under NS Act, is non-existent or

LL.R.[2015]M.P.
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misconceived or irrelevant, the order of detention would be
invalid.

29) Keeping in view these well settled legal principles, we
have perused the grounds of detention and the documents
relied on by the detaining authority while passing the order of
detention. In our considered view, the grounds on which
detention order is passed has no probative value and were
extraneous to the scope, purpose and the object of the National
Security Act. This Court in the case of Mohd. Yousuf Rather
Vs. State of Jammu & Kashmir and Ors. (AIR 1979 SC
1925) has observed that under Article 22(5), a detenu has
two rights (1) to be informed, as soon as may be, of the grounds
on which his detention is based and (2) to be afforded the
carliest opportunity of making a representation against his
detention. The inclusion of an irrelevant or non-existent ground
among other relevant grounds is an infringement of the first
right and the inclusion of an obscure or vague ground among
other clear and definite grounds is an infringement of the second
right. No distinction can be made between introductory facts,
background facts and *grounds' as such; if the actual allegations
were vague and irrelevant, detention would be rendered invalid.

32) Furthermore, none of the other documents substantiate
the involvement of the detenu in unlawful activities as alleged -
in the detention order. Thus, it is clear that there was no
pertinent or relevant material on the basis of which, the

" detention order could be passed.

33) The second issue is that of delay. There has been 2 delay
of 7 days, i.e. from 09/10/2009 to 16/10/2009, in forwarding
the representation of the detenu to the Central Government.
There has been no explanation of the reasons for this delay
given by the respondents.

34) Article 22(5) of the Constitution of India mandates in
preventive detention matters. The detenu should be afforded
the earliest possible opportunity to make a representation
against the order. With regard to the importance of delay in
preventive detention matters under the National Security Act,



1724 Anoop Saxena Vs. The Secy. Ministry of Home

it has been held by this Court in Union of India v. Laishram
Lincola Singh @ Nicolai, (2008) 5 SCC 490, that: "There
can be no hard and fast rule as'to the measure of reasonable
time and each case has to be considered from the facts of the
case and if there is no negligence or callous inaction or avoidable
red-tapism on the facts of a case, the Court would not interfere.
It needs no'reiteration that it is the duty of the Court to see
that the efficacy of the limited, yet crucial, safeguards provided
in the law of preventive detention is not lost in mechanical
routine, dull casualness and chill indifference, on the part of
the authorities entrusted with their application. When there is
remissness, indifference or avoidable delay on the part of the
authority, the detention becomes vulnerable " (empha31s
supplied) .

35) On the specific ground of delay in forwarding the
-representation under the National Security Act, it has been
observed by this Court in Haji Mohd. Akhlag v. District
Magistrate, 1988 Supp (1) SCC 538, that:

"There can be no doubt whatever that there was unexplained
delay on the part of the State Government in forwarding the
representation to the Central Government with the result that
the said representation was not considered by the Central
Government till October 16, 1987 i.e. for a period of more
than two months. Section 14(1) of the Act confers upon the
Central Government the power to revoke an order of detention
even if it is made by the State Government or its officer. That
power, in order to be real and effective, must imply arightin a
-detenu to make representation to the Central Government
against the order of detention. Thus, the failure of the State
Government to comply with the request of the detenu for the
onward transmission of the representation to the Central
Government has deprived the detenu of his valuable right to
have his detention revoked by that Government." (emphasis
supphed)

36) In the matter before us, a delay of 7 days has occiirred in
the forwarding of the representation, This may not be inordinate;

LL.R.[2015]M.P,
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however, at no stage has there been an explanation given for
this delay. The State Government or Central Government has
not clarified the same and thus the delay remains unexplained.:

37) In light of the fact that none of the documents relied on by

- the detaining Authority in passing the detention'order can be
deemed to be pertinent, and the fact that the delay has remained
unexplained, there is sufficient ground made out in order to
_quash the order of preventive detention made agamst the
detenu. :

38) Before parting with the case, we wish to add that ina
criminal case, if it is initiated against the detenu, the prosecution -
would not be in a position to procure evidence to sustain.
conviction cannot be'a ground to pass an order of preventive
detention under National Security Act. Therefore, we cannot
agree with the submission made by the learned counsel for the
State of Manipur.

39) As aresult of our above discussion, we cannot sustain the
impugned judgment and order of the High Court and the order
of detention passed by the detaining authority. Accordingly,
the appeal is allowed. The impugned order of the High Court
and the order of detention passed by the detalnmg authonty
are set aside. Ordered accordingly.

23.  Inthe aforesaid case, the journalist was detained in National Securlty
Act and the apex Court has held that the grounds on which the detention
order was passed had no probative value and were extraneous to the scope,
purpose and object of NSA. It has also been held in the aforesaid case that
individual liberty is a cherished right, one of the most valuable fundamental
rights guaranteed by the Constitutior to the citizens of this country. -

24. . Freedom of expression, as contemplated by Article 19(1)(g) of the
Constltutlon of India is available to the Press and merely because a Journalist
is reporting against the corruption in the society or about the misdeeds of
public servants, he cannot be slapped with an order passed under the M.P.

Rajya Suraksha Adhmlyam Though the order passed under, the said
Adhlmyam does not refer to any report, but, at the same time in the manner
and method the order has been passed in respect of externment ofa journalist,
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which is based upon petty cases, in which he has been exonerated, impliedly
means that attempt was made by the administration to silence the voice of a
journalist who was reporting against the administration.

25.  The Constitution of India guarantees that there will be freedom of
speech and expression, but reasonable restrictions can be imposed.
Reasonable restriction does not mean to restrict a journalist by slapping an
order of externment under the M.P. Rajya Suraksha Adhiniyam 1990. This
Court, in view of the aforesaid, is of the considered opinion that the impugned
order passed by the respondents was certainly an act amounting to infringment
of fundamental rights guaranteed under the Constitution of India.

26.  This Court in the case of Ravindra Singh Sikarwar Vs. State of
M P. Reported in ILR [2010] MP 86, in paragraphs 17 to 21 has held as
under: ' : '

17. The learned counsel for the petitioner has relied upon a
judgment delivered by this Court in the case of Pyare Fukki
Vs. District Magistrate, Bhopal and others 2007(4)
M.P.H.T.60 and paragraph 4 of the judgment is relevant which
reads as under:

“On a close scrutiny of the record, I find that on receipt of the
information from the Superintendent of Police the matter was
taken up and the statements of the witnesses were recorded.
Thereafter, a show-cause notice under Section 8(1) of the
Adhiniyam was issued to the petitioner. I find that along with
the show-cause notice other material on the basis of which the
said show-cause notice was issued, i.c., statement of witnesses
were not supplied to the petitioner. The record indicates that
before issuing show-cause notice the statement of four
witnesses including the Police Personnels were recorded and
it is on the basis of these statements the show-cause notice
was directed to be issued. Having not supplied copies of the
statements, in my considered view, the petitioner has been
denied proper and effective opportunity of submitting reply to
the show-cause notice. From the record, I find that the
statements of in all four witnesses were recorded and on the
basis of the aforesaid statements the case was registered against
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the petitioner and he was issued a show-cause notice. The
non-supply of these vital documents to the petitioner vitiates
the entire proceedings. Even after the petitioner appeared
through his Counsel the aforesaid documents were not supplied
to him and therefore, passing of the ex parte order of
externment without supplying all these documents to the
petitioner is not proper (See Dinnu @ Dinesh Vs. State of
M. P. 2005 (IT) MPJR SN 16).”

18.  Inthe case of Pyare Fukki (supra), the learned single
Judge of this Court has again held that the statements of
witnesses including the police personnel recorded in the matter
should have been supplied to the person facing the proceedings
under the provisions of the Adhiniyam, 1990 and as the same
was not done, the order of externment and the order passed
by the appellate authority affirming the same were set aside.

19.  Thelearned counsel for the petitioner has further relied
upon a judgment delivered by a Division Bench of this Court
in the case of Ramkhiladi Gurjar vs. State of M.P, and
another, 2008(2) JLJ 430 wherein an order of detention of
the petitioner therein passed by the competent authority under
the National Security Act, 1980 has been set aside on the
ground that no objective consideration of the matter was done
by the competent authority while passing an order under the
Act, 1980,

20.  Lastly, the learned counsel for the petitioner has relied
upon a judgment delivered by the Hon'ble Apex Court in the
case of State of Maharashtra Vs. Public Concern for
Governance Trust and Others (2007) 3 Supreme Court
Cases 587. wherein the Hon'ble Apex Court has held that the
principles of natural justice and fair play are to be afforded
where an order has been passed against a person adversely
effecting the person concerned. Paragraphs 39 to 41 are
relevant and the same reads as under:

“The party-in-person has also pointed out certain findings in
the judgment of the High Court. We do not propose to go into
the merits of the other contentions which are the subjectmatter
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of Special Leave Petition No.336 of 2006. In our opinion,
when an.authority takes a decision which may have civil
consequences and affects the rights of a person, the principles
of natural justice would at once come into play. Reputation of
an individual is an important part of one's life. It is observed in
D.F, Marion Vs. Minnie Davis and reads as follows:

“The right to enjoyment of a private reputation, unassailed by
malicious slander is of an ancient origin, and is necessary to
human society. A good reputation is an element of personal
security, and is protected by the Constitution equally with the
right to the enjoyment of life, liberty and property.”

This Court also in Board of Trustees of the Port of
Bombay V. Dilipkumar Raghavendranath Nadkarni has
observes that right to reputation is a facet of right to life of a
citizen under Article 21 of the Constitution.

It is thus amply clear that one is entitled to have an
preserve one's reputation and one also has a right to protect it.
In case any authority in discharge of its duties fastened upon it
‘under the law, travels into the realm of personal reputation
adversely affecting him, it must provide a chance to him to
have his say in the matter. In such circumstances, right of an
individual to have the safeguard of the principles of natural
justice before being adversely commented upon is statutorily
recognized and violation of the same will have to bear the
scrutiny of judicial review.”

21.  Keeping in view the fact that the impugned order of
externment dated 06th November, 2008 (Annexure P/2)
passed by the District Magistrate, Morena and the order dated
25th March,2009 passed by the Commissioner, Chambal
Division, Morena (Annexure P/1) having been passed without
affording proper opportunity of hearing and without supplying
all the relevant material documents are therefore set aside, both
the writ petitions stand allowed and the matter is remanded to
the District Magistrate, Morena, for a fresh decision in the
matter. The entire exercise shall be concluded by the District
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Magistrate, Morena, within a period of sixty days from the
‘date of receipt of a certified copy of this order.

27.  Inthelight of the aforesaid judgment, as there is a complete violation
of the principles of natural justice and fair play in the light of the fact that the
District Magistrate, has not provided all material documents including the
statements of witnesses, the order passed by the District Magistrate, deserves
to be set aside and is accordingly set aside.

28.  Resultantly, the impugned order dt. 4/4/2014 passed by the District
Magistrate, Rajgarh'and the order dt. 21/7/2014 passed by the Commissioner,
Bhopal Division, Bhopal are quashed with costs of Rs.10,000/- to be paid by
the State Government through Collector within a period 'of 30 days from today.

Order accordmgly

LL.R. [2015] M.P., 1729
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 361 1/2007 (Indore) dec1ded on 3 November, 2014

TOOFAN SIN GH ) ... Petitioner
Vs. o , )
M.P. STATE CIVIL SUPPLIES & anr. L ...Respondents

(Alongwith W.P. No. 4004/2007)

Service Law - Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 14 - Punishment of stoppage of one increment
with cumulahve effect and recovery against petitioner in joint enquiry
- Held - No violation of law - Scope of interference is limited - No
reason to interfere - Petition dismissed. - (Paras 16 & 20)
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Cases referred :
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5 SCC 569, (2008) 15.SCC 657, (2012) 6 SCC 357, (2009) 15 SCC 620,
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A.K. Sethi with Rishabh Sethi, for the petitioner.
A. Tugnawat, for the respondents.

ORDER

S.C. SHARMA, J. :- Regard being had to the similar controversy involved
in these cases, they have been heard analogously together with the consent of
the parties and a common order is being passed in the matter. Facts of Writ
Petition N0.3611/2007 are narrated as under:-

2. The petitioner before this Court has filed this present petition being
 aggrieved by the order of punishment dated 7.1.2006 passed by the respondent
No.1 as well as the order rejecting his appeal dated 7.5.2007. ‘

3. The facts of the case reveal that the petitioner at the relevant point of time
was working as a District Manager, Madhya Pradesh Civil Supply Corporation
Ltd. and was posted at Badwani, a charge sheet was issued on 29.11.2002 under
rule 14 of MLP. Civil Services (Classification Control and Appeal) Rules 1966.
Three charges were levelled against the petitioner. The petitioner has submitted a
reply on 12.12.2002 and thereafter an order was passed on 7.4.2003 appointing
the Inquiry Officer and the Presenting Officer. Five witnesses were produced on
behalfofthe department and the petitioner has also submitted the defence statement
alongwith 8 documents. It has further been stated that the Inquiry Officer vide
enquiry report dated 19.11.2004 has held that the charge No.1 and 3 were found
partly proved and charge No.2 was found fully proved. It has been submitted that
the petitioner was served the Inquiry Report alongwith a show cause notice dated
13.10.2005 to which the reply was filed on 28.10.2005. Thereafter a punishment
order was passed on 6.1.2006 by which a punishment of withholding one increment
with cumulative effect was inflicted upon him and arecovery of Rs.2,77,462/-has
also been inflicted upon him. As it was a case of joint enquiry 75% of the aforesaid
amount was to be paid by the petitioner. The petitioner has thereafter preferred an
appeal and the appeal of the petitioner was dismissed by an order dated 7.5.2007
and the same has been communicated vide letter dated 4.6.2007.

4, The petitioner has raised various grounds before this Court and his
contention is that no charge sheet was issued jointly to the petitioner and
without there being any order of holding a common enquiry as provided under
rule 18 of M. P. Civil Services (Classification Control and Appeal) Rules
1966, the proceedings which too took place are void-ab-initio. The second

-
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ground raised is in respect of additional charge sheet dated 21.3.2003 and
the contention is that no Inquiry Officer nor the Presenting Officer was
appointed and therefore, the-proceedings pursuant to the charge sheet dated
21.3.2003 are bad in law. It has also been stated that in the departmental
enquiry proceedings none of the charges against the petitioner can be proved
either on the basis of oral evidence or on the basis of documentary evidence.
and the present case is a case of perverse findings, hence the order of the
punishment and the order dismissing the appeal of the petitioner deserves to
be set aside. : '

5. Another ground has been raised that the misconduct, if any cannot
constitute a misconduct in the eyes of law and the charges if any were against Mr.
A K. Parasar, Accountant and the petitioner has been unnecessary punished by
the respondents. It has been stated that the petitioner has not been permitted to
lead the evidence in the matter. Only oral statement was recorded and the defence
witnesses were not permitted to be examined. The documents mentioned in the
charge sheet were also not given to the petitioner and therefore, the procedure as
prescribed under rule 14 of MLP. Civil Services (Classification Control and Appeal)
Rules 1966 was not followed.

6. Another.ground has been raised that the Inquiry Report dated
19.11.2004 and 31.8.2005 do not contain the contents as required under
rule 14 (23) of Rules 1966, It has been further stated that the Inquiry Report
is based upon the surmises, conjecture and assumption as well as presumption
and therefore, the findings arrived at by the Inquiry Officer are perverse findings.
It has also been stated that the petitioner was never found to be indulged in
any misconduct as levelled in the charge sheet and the Inquiry Officer has
given the perverse findings. The further contention of the petitioner is that the
defence of the petitioner has not been considered at all and therefore the
impugned orders deserve to be set aside. Another ground has been raised
that the Inquiry Officer as well as disciplinary authority has failed to take into
account the rate approved by the Collector and the transportation done in the
matter was less than the rate approved by the Collector and therefore, no
loss was caused to the Corporation in transportation, which is the subjéct -
matter of the charge sheet. Lastly a ground has been raised that the order
passed by the disciplinary authority is an unreasoned and non- speaking order.
The petitioner has prayed for quashment of the order passed by the disciplinary
authority as well as the appéllate authority.
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7. A reply has been filed in the matter and the stand of the Corporation is
that the petitioner was charge sheeted on 29.11.2002 for committing a
misconduct and he did submit a-reply. The respondents have further stated
that another charge sheet dated 3.4.2003 was issued and the Inquiry Officer
was appointed to enquire into the charges in respect of both the charge sheets
as the additional charge sheet was in continuance to the charges earlier framed
and the Inquiry Officer, who has submitted the report in respect of other charge
sheet was authorised to submit the report in respect of the additional charges
also. The authorisation letter was also issued in that behalf on 25.7.2003. The
respondents have also stated that show cause notices were issued to the
petitioner on 13.10.2005 and 5.1.2005, meaning thereby after conclusion of
both the departmental enquiry and the petitioner did submit reply to the show
cause notices and after conducting a detailed enquiry they have passed the
order of punishment. The respondents have also replied to the grounds raised
by the petitioner. It has been stated that the joint enquiry was conducted as
per the order and and approval of Managing Director by General Manager
(Administration) and Company Secretary. It has also been stated that the
Inquiry Officer has been appointed in both the enquiries and no findings are
perverse findings. In respect of principles of natural justice and fair play it has
been stated that the defence witnesses were also permitted to be examined
and itis wrong on the part of the petitioner to say that the documents mentioned
in the charge sheet were not supplied to him. The petitioner in case documents
were not supplied to him as alleged, could have certainly made a request to
the Inquiry Officer demanding those documents, but no such request was
made. The respondents have followed the rule of 14 (23) M. P. Civil Services
(Classification Control and Appeal) Rules 1966. The respondents have stated
that the petitioner being a District Manager at the relevant point of time was
responsible for all transportation and therefore, he has been punished aﬁer
finding him guilty in the departmental enquiry.

8. A rejoinder is also on record and the same reflects that the petitioner
has raised a ground that he has not been granted an opportunity of personal
hearing. It has also been stated that no loss was caused to the State Exchequer
and it can never be said that the trahsportation done under the order of the
petitioner was contrary to the various policies and the instructions issued frdm
time to time. It has also been brought o the notice of this Court that the
petitioner has attained the age of superannuation in the year 2012 and so. far
as the punishment of withholding of one increment now it has lost its mgmﬁcance

&
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S Heard the learned counsel for the parties at length and perused the
record. ’ : T .

10. In the present case the petitioner at the relevant point of time was’
working as a District Manager, Madhya Pradesh Civil Supply Corporation
Ltd. and was posted at Badwani. A charge sheet was also issued on
29. 11.2002 and thereafter a supplementary charge sheet was also issued. On
3.4.2003 an Inquiry Officer was appointed and the Inquiry Officer has
submitted its report after meticulously scrutinizing the evidence on record.

Based upon the report of the Inquiry Officer and after issuing a proper show
cause notice dated 13,10.2005 a punishment ordér has been passed on -
6.12007, withholding one increment with cymulative effect and recovery has
also been ordered. The appeal of the petitioner has already been dismissed
by an order dated 7.5.2007. This court has carefully gone through the entire
record and itis a case where the petitioner was'served with a charge sheet -
and the petitioner did submit a detailed and exhaustive reply to the charge
sheet in question. An order was passed for holding a joint enquiry with the
approval of the Managing Director and the findings arrived at by the Inquiry
Officer are based upon the oral as well as documentary evidence. It has been
vehemently argued that certain documents were not supplied to the petitioner.
There is no document-on record to establish that the petitioner demanded
certain documents and they were not given by the Inquiry Officer. It has been
stated that no Presenting Officer was appointed in the matter. The charges
have been established against the petitioner based upon the oral as well as
documentary evidence and the petitioner has not been able to point out the
prejudice caused to him i 1r1 the matter. The principles of natural justice and fair
play have been followed in the matter. It has also been stated that the petitioner
was not permitted to cross-examme the witnesses. There is no document on
record which establishes that the petltloner was not permitted to cross examine
the witnesses, in fact the department has permitted the defence w1tncsscs to
be examined. This 1tse1f shows that the department has given a fair and
reasonable opportunity to the petitioner while conducting the departmcntal
enquiry, The opportunity 0f personal hearing after conclusion of the enquiry
cannot be clalmed as a matter of right as claimed in the present writ petition.
The departmental enquiry has been held strictly in consonance with the statutory
provisions of law governing the field i.e. M.P. Civil Services (C1a351ﬁcat10n
Control and Appeal) Rules 1966 and the learned counsel appearing for the
pctltloncr has not bcen able to pomt out violation of any statutory provisions
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of law in the matter nor violation of any statutory provision of law has been
noticed by this Court from the record available. The respondents, as the
petitioner has been found guilty for the alleged misconduct, has rightly punished
and for the loss caused to the State Exchequer recovery has been ordered.
The scope of interference by this Court has been considered by the Hon'ble
Supreme Court in catena of judgments. The apex Court in the case of State
of Rajasthan and Ors. Vs. Sujata Malhotra reported in (2003) 9 SCC
286 in paragraphs 3 and 5 has held as under :-

“3. Against the said order of termination, she approached the
High Court by filing 4 writ petition. By the impugned judgment,
the High Court being of the opinion that the punishment of
.termination is grossly disproportionate to the delinquency in
question, set aside the order of termination and directed
reinstatement and payment of 50 per cent as back-wages with
the further direction that the period of absence would be treated
as extraordinary leave which, according to the High Court,is
itself a punishment for over-stay. The aforesaid conclusion of
the High Court; on the face of it, is erroncous inasmuch as the
order of an employer to treat a particular period of absence as
extraordinary leave when the employee has no leave due, by
no stretch of imagination can be held to be an order of
punishment.

5.Having considered the rival submissions and on examining
the impugned judgment of the High Court, we find considerable
force in the submissions made by the learned counsel for the
appellant. The High Court possibly would not be within its
power to interfere with an order of punishment inflicted in a
departmental proceeding until and unless any lacuna in the
departmental proceeding is noticed or found. But having regard
to the fact that the order of reinstatement has already been
implemented and the respondent is continuing in service
subsequent to the date of the order of the High Court, we are
not inclined to interfere with that part of the order of the High
Court even though, we find considerable force in the arguments
of the counsel for the State of Rajasthan, While, therefore, the
order directing reinstatement of the respondent is upheld, we
cannot sustain the other part of the order directing payment of
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back-wages to the extent of 50 per cent for the period the
respondent was not in service, we, therefore, set aside that
part of the order of the High Court. For the purpose of
clarification, we reiterate that though the respondent would
be entitled to be reinstated in service and the period of her
absence would be treated as a part of continuity in the service
for the purpose of retiral benefit but she would not be entitled
to any pecuniary benefits for the total period of her absence
till the date of her reinstatement in service. The appeal stands
disposed of accordingly.”

In the aforesaid case it has been held that interference by the High Court is
. not permissible until and unless any lacuna is established in the departmental
enquiry.

12.  The apex Court in the case of State Bank of India and Ors. Vs-
Ramesh Dinkar Punde reported in (2006) 7 SCC 212 in paragraphs 6, 9
12 and 13 has held as under :-

“6. Before we proceed further, we may observe at this stage
that it is unfortunate that the High Court has acted as an
appellate authority despite the consistent view taken by this
Court that the High Court and the Tribunal while exercising
the judicial review do not act as an appellate authority. Its
jurisdiction is circumscribed and confined to correct errors of
law or procedural error, if any, resulting in manifest miscarriage
of justice or violation of principles of natural justice. Judicial
review is not akin to adjudication on merit by re-appreciating
the evidence as an Appellate Authority. (See Govt. of A.P.

and Ors. (appeliant) v. Mohd: Nasrullah Khan (respondent)
(2006) 2 SCC 373 at page SCC 379).

9. It is impermissible for the High Court to re-appreciate the
evidence which had been considered by the Inquiry Officer a
Disciplinary Authority and the Appeliate Authority. The finding
of the High Court, on facts, runs to the teeth of the evidence
on record.

12, From the facts collected and the report submitted by the
Inquiry Officer, which has been accepted by the Disciplinary
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Authority and the Appellate Authority, active connivance of
the respondent is eloquent enough to connect the respondent
with the issue of TDRs and overdrafts in favour of Bidaye.

13. We are, therefore, clearly of the view that the High Court
was erred both in law and on facts in interfering with the findings
of the Inquiry Officer, the Disciplinary Authority and the
Appellate Authority by acting as a court of appeal and re-
appreciating the evidence.”

In the aforesaid case the Apex Court has held that re-appreciation of evidence
is impermissible and the High Court has erred in acting as a court of appeal
and re-appreciating the evidence. In light of the aforesaid judgment, the question
of re-appreciating the evidence in question does not arise especially when the
principles of natural justice and fair play have been followed by the respondents.

13. The apex Court in the case of Coimbatore District Central
Cooperative Bank Vs. Coimbatore District Central Cooperative Bank
Employees Association and Anr. reported in (2007) 4 SCC 669 in
paragraphs 15, 18, 19 and 30 has held as under :-

“15 At the.enquiry, all the charges levelled against the.
employees were established. In the light of the said finding, the
Management imposed punishment of (i) stoppage of increment
of 1 to 4 years with cumulative effect; and (ii) non-payment of
salary during period of suspension. In our considered opinion,
the action could not be said to be arbitrary, illegal, unreasonable
- or otherwise objectionable. When the Union challenged the
action and reference was made by the 'appropriate
Government' to the Labour Court, Coimbatore, the Labour
Court considered all questions in their proper perspective. After
affording opportunity of hearing to both the parties, the Labour
Court negatived the contention of the Union that the
proceedings were fiot in consonance with principles of natural
justice and the inquiry was, therefore, vitiated. It held that the
inquiry was in accordance with law. It also recorded a finding
that the allegations levelled against the workmen were proved
and in view of the charges levelled and proved against the
workmen, the punishment imposed on them could not be said
to be excessive, harsh or disproportionate. It accordingly
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disposed of the reference against the workmen. In our
considered opinion, the award passed by the Labour Court
was perfectly just, legal and proper and required 'no
interference'. The High-Court, in exercise of power of judicial
review under Article 226/227 of the Constitution, therefore,
should not have interfered with the well-considered award
passed by the Labour Court.

\

18.  'Proportionality’ is a principleé where the Court is
concerned with the process, method or manner in which the
decision-maker has ordered his priorities, reached aconclusion
or arrived at a decision. The very essence of decision-making
consists in the attribution of relative importance to the factors
and considerations in the case. The doctrine of proportionality
thus steps in focus true nature of exercise # the elaboration of
arule of permissible priorities.

19.  de Smith states that 'proportionality’ involves 'balancing
test' and 'necessity test'. Whereas the former('balancing test")
permits scrutiny of excessive onerous penalties or infringement
of rights or interests and a manifest imbalance of relevant
considerations, the latter('necessity test’) requires infringement
of human rights to the least restrictive alternative. ['Judicial
Review of Administrative Action'; (1995); pp. 601-605; para
13.085; see also Wade & Forsyth; 'Administrative Law';
(2005); p.366].

30.  Inouropinion, therefore, the High Court was not right
in exercising power of judicial review under Article 226/227
of the Constitution and virtually substituting its own judgment
for the judgment of the'Management and/or of the Labour
Court. To us, the learned counsel for the appellant-Bank is
also right in submitting that apart from charges 1 and 2, charges
3 and 4 were 'extremely serious' in nature and could not have
been underestimated or underrated by the High Court.”

In the aforesaid case, it has been held that until and unless the findings are
based upon no evidence or are perverse, the high court cannot interfere with
such findings, which are based upon the evidence.
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14.  The apex Court in the case of Chairman-Cum- Managing Director
V.S.P. & Ors. Vs. Goparaju Shri Prabhakar Hari Babu reported in (2008)
5 SCC 569 in paragraphs 16, 18, 19,20, 21 and 22 has held as under :-

16.  Indisputably, respondent was a habitual absentee. He
il his explanation, in answer to the charge sheet pleaded guilty
admitting the charges. In terms of Section 58 of the Indian
Evidence Act, charges having been admitted were not required
to be proved. It was on that premise that the enquiry proceeding
was closed. Before the enquiry officer, he did not submit the
explanation that his mother being ill. He, despite opportunities
granted to report to duty, did not do it. He failed to explain
even his prior conduct.

17.  In Sangramsinh P. Gaekwad & Ors. v. Shantadevi
P. Gaekwad (Dead) through LRs & Ors. 2005 (11) SCC
314, this Court noticing Section 58 of the Indian Evidence
Act, held :

"214. In terms of the aforementioned provision, things admitted
need not be proved. In view of the admission of Respondent 1
alone, the issue as regards allotment of 6475 shares should
have been answered in favour of the appellants. The company
petitioner ata much later stage could not be permitted to take
a stand which was contrary to or inconsistent with the original
pleadings nor could she be permitted to resile from her
admissions contained therein."

18.  Itwasobserved that judicial admissions can be made
the foundation of the rights of the parties.

19.  Asubsequent explanation before another authority,
which had not been pleaded in the departmental proceedings,
cannot by itself a ground to hold that the principles of natural
justice had not been complied with in the disciplinary
proceedings.

20.  Thejurisdiction of the High Court in this regard is rather
limited. Its power to interfere with disciplinary matters is
circumscribed by well known factors. It cannot set aside a
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well reasoned order only on sympathy or sentiments. [See
Maruti Udyod Ltd. v. Ram Lal and Others [(2005) 2 SCC
638]; State of Bihar & Ors. v. Amrendra Kumar Mishra
[2006 (9) SCALE 549]; Regional Manager, SBIv. Mahatma
Mishra [2006 (11) SCALE 258]; State of Karnataka v.
Ameerbi & Ors. [2006 (13) SCALE 319]; State of M.P.
and Ors. v. Sanjay Kumar Pathak and Ors. [2007 (12)
SCALE 72} and Uttar Haryana Bijli Vitran Nigam Ltd. &
Ors. v. Surji Devi [CA No.576 of 2008 decided on
22.1.2008].

21.  Onceitis found that all the procedural requirements

have been complied with, the Courts would not ordinarily
interfere with the quantum of punishment imposed upon a
delinquent employee. The Superior Courts only in some cases
may invoke the doctrine of proportionality. If the decision of
an employer is found to be within the legal parameters, the
jurisdiction would ordinarily not be invoked when the
misconduct stands proved. {[See Sangeroid Remedies Ltd.

v. Union of India & Ors. [(1999) 1 SCC 259]3.

22.  The High Court in exercise of its jurisdiction under
Article 226 of the Constitution of India also cannot, on the
basis of sympathy or sentiment, overturn a legal order.

Inthe aforesa1d case, it has been held that well reasoned order of departmental
authority cannot be interfered with on the basis of sympathy or sentiments
and there is a limited scope of interference that too when the principles of
natural justice and fair play has been violated or there is violation of any
statutory provisions of law.

15.  The apex Court in the case of State Bank of Hyderabad and Anr.
Vs. P. Kata Rao reported in (2008) 15 SCC 657 in paragraphs 21, 22, 23,
24,25, 26 and 32 has held as under :-

“21. The case at hand is an exceptional one. Respondent was
aresponsible officer. He was holding a position of trust and
confidence. He was proceeded with both on the charges of
criminal misconduct as also civil misconduct on the same set
of facts, subject, of course, to the exception that charges Nos,

oy
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11 and 15 stricto sensu were not the subject matter of criminal

proceedings, as integrity and diligence, however, were not in
question. Before us also it has not been contended that he had
made any personal gain.

22.  The High Court in its judgment categorically opined
that he merely had committed some inadvertent mistakes, He
did not have any intention to commit any misconduct. The
purported misconduct on his part was neither willful nor there

existed any fraudulent intention on his part to falsify the account. *

The High Court opined that the prosecution had failed to bring
home the guilt of the accused beyond all reasonable doubts

for the offences punishable under the provisions under the Indian
Penal Code.

The judgment of the High Court states a definite view.
It opined that the finding of the learned Trial Judge holding him
guilty under Section 477A of the Indian Penal Code and the
provisions of the Prevention of Corruption Act was perverse.
The circumstances in favour of the accused, the High Court
inferred, had wrongly been attributed against him by the Trial
Judge.

23.  Aleamned Single Judge of the High Court in his judgment
dated 7.02.2005 only upon taking into consideration the
observations made by the High Court in the said criminal appeal
but also the other circumstances, brought on record, directed fresh
consideration and disposal of the matter in accordance with the
law upon giving an opportunity of hearing to the respondent. The
Division Bench of the High Court, in the first round of litigation,
" noticed that the entire record had been perused by the learned
Single Judge. It was found that the original authority had imposed
a punishment of only stoppage of one increment with cumulative
effect which was modified by the appellate authority into one of
withholding of increment without cumulative effect and held that
failure of the disciplinary and appellate authorities to take into
consideration modified punishment has caused serious prejudice
to the respondent.

" LL.R.[2015]M.P.
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24. It was furthermore noticed that in purported
compliance of the directions issued by the learned Single Judge,
the penalty of dismissal from service was re-imposed on the
respondent.

25.  The Division Bench, however, disagreed with the
conclusion of imposition of stoppage of one increment. Even
then it observed that in the facts and circumstances of this
case the issue relating to dismissal of respondent needs
reconsideration. It was directed:

"While doing so, the concerned authonty shall keep in view
the following factors:

(i) Both the disciplinary authority and this Court in Criminal
Appeal No. 12 of 1996 found the respondent not guilty of
charges of misappropriation, deriving the personal benefit for
himself and causing loss to the bank.

(i1) The effect of the Judgment of this Court in Criminal Appeal
No. 12 of 1996 in the light of the decision of the Supreme
Court in M. Paul Anthony's case (supra) and GM. Tank's
case (supra).

(iti) Modified punishment of withholding of increment without
cumulative effect imposed on the respondent is a minor penalty
unlike the punishment of withholding of increment with
cumulative effect, which was held to be a major penalty by
the Supreme Court in Kulwant Singh Gill's case (supra).

(iv) While considering the proportionality of the punishment,
distinction lies between the procedural irregularities constituting

misconduct from the acts of misappropriation of finances,

causing loss to the institution, etc."

26.  Wedo not see any reason keeping in view the peculiar
facts and circumstances of the case to disagree with the said
findings, although we would like to reiterate the principles of
law to which we have referred to hereinbefore.

32.  Astherespondent has merely been found to be guilty
of commission of procedural irregularity, we are of the opinion

1741
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that it is not a fit case where we should exercise our
discretionary jurisdiction under Article 136 of the Constitution
of India, particularly in view of the fact that the respondent has
now reached his age of superannuation, and the appropriate
authority of the appellant would be entitled to impose any
suitable penalty upon him.”

The Apex Court in the aforesaid case, has held that jurisdiction of superior
court is quite limited in the matter of departmental enquiry.

16.  In the present case, the respondents have passed the order of
punishment based upon the enquiry report, which is again based upon the
ample evidence available against the petitioner and therefors, in light of the
aforesaid judgment, the question of interference in the facts and circumstances
of the case with the punishment and the order passed by the appellate authority
does not arise. - '

17. The apex Court in the case of Registrar General, High Court of
Patna Vs. Pandey Gajendra Prasad and Ors. reported in (2012) 6 SCC
357 in paragraphs 18, 19, 20, 21, 22, 23 and 24 has held as under :-

“18. Itis trite that the scope of judicial review, under Article
226 of the Constitution, of an order of punishment passed in
departmental proceedings, is extremely limited. While exercising
such jurisdiction, interference with the decision of the
departmental authorities is permitted, if such authority has held
the proceedings in violation of the principles of natural justice
or in violation of statutory regulations prescribing the mode of
such enquiry or if the decision of the authority is vitiated by
consideration extraneous to the evidence on the merits of the
case or if the conclusion reached by the authority, on the face
ofit, is wholly arbitrary or capricious that no reasonable person
could have arrived at such a conclusion, or grounds very similar
to the above. (See: Shashikant S. Patil & Anr. (supra)).

15. Explaining the scope of jurisdiction under Article 226 of
the Constitution, in State of Andhra Pradesh Vs. S. Sree Rama
Rao[3], this Court made the following observations:

The High Court is not constituted in a proceeding
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under Article 226 of the Constitution a court of
appeal over the decision of the authorities holding
a departmental enquiry against a public servant:

it is concerned to determine whether the enquiry is held by an
authority competent in that behalf, and according to the
procedure prescribed in that behalf, and whether the rules of
natural justice are not violated. Where there is some evidence,
which the authority entrusted with the duty to hold the enquiry
has accepted and which evidence may reasonably support the
conclusion that the delinquent officer is guilty of the charge, it

. is not the function of the High Court in a petition for a writ
under Article 226 to review the evidence and to arrive at an
independent finding on the evidence.

'20.  Elaborating on the scope of judicial review of an
assessment of the conduct of a judicial officer by a Committee,
approved by the Full Court, in Syed T 4. Nagshbandi & Ors.
Vs. State of Jammu & Kashmir & Ors.[4] this Court noted
as follows: '

4€0eAs has often been reiterated by this Court,
judicial review is permissible only to the extent of
finding whether the process in reaching the
decision has been observed correctly and not the
decision itself, as such. Critical or independent
analysis or appraisal of the materials by the courts
exercising powers of judicial review unlike the
case of an appellate court, would neither be -
permissible nor conducive to the interests of either
the officers concernéd or the system and -
institutions of administration of justice with which
we are concerned in this case, by going into the
correctness as such of ACRs or the assessment
made by the Committee and approval accorded
by the Full Court of the High Court.

21.In Rajendra Singh Verma (Dead) Through
LRs. & Ors. Vs. Lieutenant Governor (NCT of
Delhi) & Ors.[5], reiterating the principle laid -~
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down in Shashikant S. Patil & Anr. (supra), this
Court observed as follows:

In case where the Full Court of the High Court
recommends compulsory retirement of an officer,
the High Court on the judicial side has to exercise
great caution and circumspection in setting aside
that order because it is a complement of all the
Judges of the High Court who go into the question
and it is possible that in all cases evidence would
not be forthcoming about integrity doubtful of a

. judicial officer. It was further observed that:

If that authority bona fide forms an opinion that the inte grity of
a particular officer is doubtful, the correctness of that opinion
cannot be challenged before courts. When such a constitutional -
function is exercised on the administrative side of the High
Court, any [pic]judicial review thereon should be made only
with great care and circumspection and it must be confined
strictly to the parameters set by this Court in several reported
decisions. When the appropriate authority forms bona fide
opinion that compulsory retirement of a judicial officer is in
public interest, the writ court under Article 226 or this Court
under Article 32 would not interfere with the order.

22, In the present case, the recommendation of the
Standing Committee to dismiss the first respondent from service
was based on the findings in the enquiry report submitted by
the enquiry officer pursuant to the departmental enquiry; his
reply to the show cause notice; his ACR and other materials
placed before it. The recommendation of the Standing
Committee was approved and ratified by the Full Court.

23, Thereisnothing onrecord to even remotely suggest that
the evaluation made, firstly by the Standing Committee and then
by the Full Court, was so arbitrary, capricious or so irrational so
as to shock the conscience of the Division Bench to justify its
interference with the unanimous opinion of the Full Court. As
regards the observation of the Division Bench on the reputation
of the first respondent based on his ACRs, it would suffice to note
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that apart from the fact that an ACR does not necessarily project
the overall profile of a judicial officer, the entire personal file of
the respondent was before the Full Court when a conscious
unanimous decision was taken to award the punishment of his
dismissal from service. It is also well settled that in cases of such
assessment, evaluation and formulation of opinion, a vast range
of multiple factors play a vital and important role and no single
factor should be allowed to be blown out of proportion elther to
decry or deify issues to be resolved or claims sought to be
considered or asserted. In the very nature of such things, it would
be difficult, rather almost impossible to subject such an exerc ise
undertaken by the Full Court, to judicial review, save and exc ept
in an extra-ordinary case when the court is convinced that so.me
exceptional thing which ought not to have taken place hasrez lly
happened and not merely because there could be another possi ble
view or there is some grievance with the exercise undertaker: by
the Committee/Full Court. [(See: Syed T.A. Nagshbandi (sup1 a)].

24.  Having regard to the material on record, it canno't be
said that the evaluation of the conduct of the first respond ent
by the Standing Committee and the Full Court was so arbitr: iy,
capricious or irrational that it warranted interference by the
Division Bench. Thus, the inevitable conclusion is that the
Division Bench clearly exceeded its jurisdiction by interferinng
w1th the decision of the Full Court.”

- The Apex Court in the aforesaid case has held that the court may i1 1terfere :

judicial review is permissible only when there is a violation of natural' justice/
statutory regulations prescribing the mode of departmental enquiry o.r where
the decision of the authorities is vitiated by considerations extrancous to
evidence on merits of the case. In the present case the penalty order has been
passed based upon an inquiry report in which the petitioner has be:en held
guilty and the respondents have followed the statutory provisions as well as
principles of natural justice and fair play, hence the question of interference
keeping in view the judgment delivered by the Apex Court in the aforesaid
case does not arise. .

18.  The apex Court in the case of Chairman-cuin- Managing Director
Coal India Ltd. and Anr. Vs. Mukul Kumar Choudhuri and Ors . reported
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in (2009) SCC 620 again while dealing with the judicial review in the matter
of departmental enquiry in paragraphs 13 and 14 has held as under :-

-13. It has been time and again said that it is not open to the
High Court to examine the findings recorded by the Inquiry
Officer as a Court of Appeal and reach its own conclusions
a.n‘g;i that power of judicial review is not directed against the
deé;ision but is confined to the decision making process. Ina
case such as the present one where the delinquent admitted
the charges, no scope is left to differ with the conclusions arrived
at by the Inquiry Officer about the proof of charges. In the
‘absence of any procedural illegality or irre gularity in conduct
of the departmental enquiry, it has to be held that the charges
against the delinquent stood proved and warranted no
interference.

14. The Single Judge of the High Court in paragraphs 43 and
44 of the judgment observed thus:

"43. This Court is of the view that the so-called order dated
29!11.2000 is amere communication WITHOUT ACTUALLY
serving the original Order of the Disciplinary Authority. Merely
transmitting the decision of the Disciplinary Authority was not
sufficient'since this was a matter involving the punishment of
removal from service entailing civil consequences.

44, We are dealing with a case of removal from service for an
alleged absence of 6(six) months. This Court is of the 10 view
that the Respondents were bound to adhere to a fair and
'transparent procedure by firstly serving the actual order of the
‘Disciplinary Authority upon the petitioner and then, by giving
‘reasons as to why they chose not to agree with what the
'Petitioner Wanted to say qua his absence when, after admitting
the absence; he gave reasons as to why he had remained absent.
They were also obliged to strictly obey with the Ofders of
this, court. In that view of the matter, the argument of Mr.
Aloke Banerjee to the effect that the Respondents were not
required to give reasons, are not acceptable to this Court.
. Consequently the Judgments cited by him namely AIR 1987
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SC 2043 and the other Judgments such as 2001 (2) CHN
632 and 1991(2) SCC 716 are held to be nat-applicable
because in this case, it was the desire and Order of the Hon'ble
Division Bench that the Respondents should deal with the matter
in accordance with law. In the opinion of this Court, "in
accordance with Jaw" means and .includes observing the
principles of natural justice arid gi{ring reasons because the
Respondents were supposed to be dealing with his pleas relatmg
to his explanations which were so very very crucial to his case.

Consequently and in the facts and circumstances of this case,

none of the Judgments cited by Mr. Banelj e¢ can be sa1d to
have any Apphcatlon

In what we have already discussed, we find it difficult to’ accept

. 'the view of the Single Judge. The Division Bench like the Single
Bench fell into grave error in not adequately adverting to the
fact that the charges were admitted by the delinquent
unequivocally and unambiguously and, therefore, misconduct
of the Respondent No. 1 was clearly established. We are,
therefore, unable to persuade ourselves to concur with the
view of the High Court.

r

19.  The apex Court in the case of Union of India & Ors. Vs. Manab
Kumar Guha reported in (2011) 11 SCC 535 in paragraphs 11, 12 and 13
has held as under :-

“11.  Trueitisthat the Appellate Authority while setting aside
the order of removal and directing for de-novo enquiry earlier
had found the satme bad in law on account of various grounds
including the ground of non-examination of the victim Harish -
Chandra Ram. Thereafter in the de novo enquiry, the enquiry
officer had taken pains to call Harish Chandra Ram from his
native place but he did not appear during the enquiry. It is not
the case of the writ petitioner that the disciplinary authority
-purposely withheld Harjsh Chandra' Ram from appearing in
thé departmental enquiry. Harish Chandra Ram had given a
written complaint, a copy of which was produced during the
course of enquiry which supports the charge levelled against
the writ petitioner.
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12. Further writ petitioner in his defence had accepted the
detention of Harish Chandra Ram and his release, However, he
has denied the allegation of snatching of money from him but from
his own deferice, it is evident that he had accepted the incident
except of course that he had not snatched the money.

13. ' Onthe basis of the materials on record, the enquiry
officer held the writ petitioner guilty with which the disciplinary
authority as also the appellate authority agreed. It is well settled
that High Court while exercising the power of judicial review
from the order of the disciplinary authority do'nof act as a

_Court of appeal and appraise evidence. It interferes with the
finding of enquiry officer only when the finding is found to be
perverse. We are of the opinion that the Division Bench of the
High Court erred in setting aside the order of learned Single
Judge and quashing the order of compulsory retirement. The
finding recorded by the enquiry officer is based on the materials
on record and on proper-appreciation of evidence which cannot
be said to be perverse calling for interference by the High Court
in exercise of its power of judicial review.

The apex court in the aforesaid case held that the high court while exercising
the power of judicial review in respect of order of disciplinary authority does
not act as a court of appeal and appraise evidence, It can interfere with the
finding of Inquiry Officer only when such findings are perverse.

20.  Inthepresentcaseas discussed earlier, the findings recorded by the Inquiry
Officerare not at all perverse findings. The petitioner has been inflicted with a
punishment of stoppage of one increment with cumulative effect and a recovery
has been also ordered against him. It was a case of joint enquiry, the petitioner as
well as other persons have already been found guilty for the misconduct and a
recovery has been ordered against both the persons. In absence of violation of
any statutory provision of law and also keeping in view the scope of interference
by this Court, as per the law laid down by the Apex Court in the aforesaid cases,
this Court does not find any reason to interfere with the departmental enquiry
with, the order of punishment as well as order passed by the appellate authority.
Ex-consequentia, the writ petition fails and is accordingly dismissed.

21.  Theconnected writ petition i.e. WP No. 4004/2007 is also dismissed.

- Petition dismissed,
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LL.R. [2015] M.P., 1749
WRIT PETITION )
: Before Mr. Justice Alok Aradhe
W.P. No. 13983/2014 (Jabalpur) decided on 19 November, 2014

ANIL SHRIVASTAVA (DR..) . ...Petitioner
Vs. .
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. No. 13984/2014, W.P. No. 14890/2014, W.P. No.
15197/2014 & W.P. No. 15203/2014.)

4. Service Law - Deputation - Deputation can only be on
temporary basis and in public interest to meet the exigency of public
service - Provisions of Article 166 of the Constitution are only directory

. in character. : (Para7)

- ar f3fer — afofagfea — nﬁtﬁgﬁﬁﬁﬁﬁﬂﬁmw
@ @ Qa1 AN IEEed B [ s 3 R Ate R ¥ A ST e

? — WfE @ IqeeT 166 B SUEH .BIA PRITTE WwT B T

B. Service Law - Repatriation - Administrative instructions
- Do not have any force of law - Since petitioners have continued on
deputation for more than 10 years and by the impugned orders they
are being posted in rural areas with the object to provide medical
facilities to the public in general - There is no infringement of the legal
rights of the petitioners in w1thdrawmg their deputation - Petition
dismissed. (Paras 9 & 10)

& dar f3fer — gegrad — J??ﬂ?iﬁ?z'arge‘sr fosht fafer &1
acd W S — gfF arer <9 99 @ it @ fad PRa afafgfa
R @ AR s & fafeaiin giad Syas w9 @ v 8
Fafia smeet grT 9% R A3 A gy feur W wer § - b

aﬁnﬁﬁgﬁaméﬁﬁw@ﬁ%wﬁwﬁmaﬁs‘aﬁaaﬁﬂﬁ
AT € — A1 @i |

Cases referred :

ATR 1989 SC 1577, (1997) 8 SCC 372, (2000) 5 SCC 362, (2007) 14
SCC 498, (2013) 3 SCC 559, (1994) 4 SCC 659, AIR 1952 SC 317, AIR
1959 SC 65, AIR 1952 SC 12, AIR 1962 SC 1044, AIR 1980 SC 1037.



1750  Anil Shrivastava (Dr.) Vs. State of M.P. LL.R.[2015]M.P.

Rajendra Tiwari with R.N. Tiwari & Suyash Tripathi, for the
petitioner.
R.N. Singh with Rahul Rawat, P.L. for the respondents.

ORDER

ALOK ARADHE, J. :- In this bunch of writ petitions singular issue,
namely, the validity of the order of repatriation of services of petitioners to
their parent department arises for consideration. Accordingly, the writ petitions
were heard analogously and are being decided by this order. For the facility
of reference, facts from Writ Petition No.13983/2014 are being referred to.

. 2. The petitioner was appointed as Medical Officer in the year 1978
under the Health and Family Welfare Department, Government of Madhya
Pradesh and was posted at Mini Primary Health Centre, Kesharpal, District

.Bastar (now in Chhattisgarh). Thereafter, the petitioner was promoted to the
post of Medical Specialist vide order dated 13.4.2000 by the Parent
Department i.e. Health and Family Welfare Department, Government of
Madhya Pradesh. By an order dated 05.6.2000 passed by and in the name of
Governor, the services of the petitioner were handedover on deputation to the
Medical Education Department. The petitioner was posted in G.M.Hospital,
Rewa. The petitioner performed various duties assigned to him from time to
time in G.M.Hospital, Rewa. The Dean, Medical College, Rewa by an order
dated 09.5.2013 assigned the duties of the post of Senior Resident,
DPepartment of Medicine to the petitioner. However, by order dated 04.9.2014
the services of the petitioner were repatriated to his parent department and he

" was posted in Civil Hospital, Teothar, District Rewa. In the aforesaid
 background the petitioners have approached this Court.

3. Mr.Rajendra Tiwari, learned senior counsel for the petitioners
submitted that petitioners hold Class-I Gazetted Post and by order dated
05.6.2000 issued by and in the name of Governor by the State Government
the services of the petitioner were handed-over on deputation to Medical
Education Department. Therefore, withdrawal of order of deputation of the
petitioner cannot be by any authority other than the State Government.
However, in the instant case the impugned order has been passed by the
Additional Director, Administration. It is further submitted that the aforesaid
order has been passed in contravention of Business Rules framed by the State
Government under Article 166 of the Constitution of India. In this connection
the learned senior counsel has also invited the attention of this Court to Rule

-
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20 of Madhya Pradesh (Control, Classification & Appeal) Rules, 1966.

4, It'is urged that there is no mention in the impugned order dated
04.9.2014 that any post facto sanction has been accorded to the order of
repatriation and, therefore, the same smacks of foul play. It is also urged that
Commissioner, Health has no power to pass any order in respect of the
employees holding Class-I Gazetted post. It is pointed out that the services
of the petitioners who were posted in District Rewa alone have been
repatriated to the Parent Department whereas such exercise has not been
undertaken in any'other district. Lastly, it is submitted that the consent of
Borrowing Department has not been taken. In support of aforesaid submissions,

reference has-been made to decision of Supreme Court in the case of
Jawaharlal Nehru Umverszty vs.-Dr.K.S.Jaswatkar and others, AIR 1989
SC 1577.

5. Mr.R.N.Singh, learned senior counsel has submitted that the services
of the petitioners have been repatriated and the petitioners have been posted
in various hospital in District Rewa in public interest. It is further submitted
that petitioners were continuing on deputation for 14 years, 27 years, 16
years, 20 years and 19 years respectively and the impugned orders have
been passed by the State Government. It is urged that there is no violation of
Business Rules while passing the impugned orders and the petitioners have
no legal right to continue on deputation. It is also urged that provisions of
Article 166 of the Constitution of India are directory in nature. Learned senior
counsel has also invited the attention of this Court to instructions dated
02.12.1988 and 31.3.2006 issued by General Administration Department to
point out that maximum périod of deputation shall be 4 years and thereafter,
the order of deputation comes to an end automatically. In support of aforesaid
submlssmns learned senior counsel has placcd reliance on the decisions in
the cases of State of Punjab and others v.s' Inder Singh and others, (1997)
8 SCC 372, Kunal Nanda vs. Union of Indza and another, (2000) 5 SCC
362, Managing Director, U.P.Rajkiva Nirman Nigam vs. P.K.Bhatnagar
and others, (2007) 14 SCC 498 and State of Bihar and another vs. Sunny
Prakash and others, (2013) 3 SCC 559.

6 " By way of rejomder reply learned senior counsel while referrmg to
circular dated 31.3.2006 has submitted that Department of Health & Farmly
Welfare ought to have approached the Medical Education Department for
repatriation of services even as per the provisions of circular dated 31.3.2006.
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It is further submitted that since the petitioners have spent long period on
deputation, it is deemed that the competent authority has given its consent. It
is further submitted that the Borrowing Authority can repatriate the services of
the petitioner. However it is fairly submitted by learned senior counsel for
petitioners that parent department has the power to repatriate the services of
the petitioner but the procedure prescribed in the circular has to be followed
which has not been followed in the instant case. It is also submitted that the
decisions on which reliance has been placed by the respondents have no
application to the facts of the case.

7. - Ihaveconsidered the respective submissions made by learned senior
coungel for the parties. The concept of deputation is well understood in service
jurisprudence and has recognized meaning. In other words, the deputation
means service outside the cadre or outside the parent department. The
deputation is deputing or transferring an employee to a post outside his cadre
to another department on a temporary basis. The deputation can be aptly
described as an assignment of an employee of one department to another
department. The necessity for sending on deputation arises in public interest
to meet the exigency of public service. See: Umpati Choudhary Vs. State of
Bihar and another, (1994) 4 SCC 659. In State of Bombay Vs. Purshottam
Jog, AIR 1952 SC 317, it has been held that if an order has not been'passed
in accordance with requirement of Article 166 of the Constitution, the order in
question would be defective in form and it would be open to the State
Government to prove by other means that such an order had been validly
made, This view was affirmed by the Supreme Court subsequently, in the
case Ghaiomal & Sons Vs. State of Delhi , AIR 1959 SC 65. Recently, the
Supreme Court in the case of State of Bihar and another (supra) while
taking note of the aforesaid decision held that provisions of Article 166 of the
Constitution are only directory and not mandatory in character and if they are
not complied with, it can be established as a question of fact that the impugned
order infact was issued by the State Government.

8. While dealing with the amplitude of power under Article 226 of the
Constitution of India in the case of State of Orissa vs. Madan Gopal Rungta,
AIR 1952 SC 12 and in the case of Calcutta Gas Co. Vs. State of West
Bengal, AIR 1962 SC 1044 it has been held that writs/directions/orders under
Article 226 can be issued only after recording a finding that aggrieved party
has a legal right and any such right has been infringed. It is well settled legal
proposition that Article 226 of the Constitution grants an extraordinary remedy



Y

-

LL.R[2015]M.P. Anil Shrivastava (Dr.) Vs. State of M.P. - 1753

which is essentially discretionary. Accordingly, the granting or withholding of
relief may properly be dependent upon consideration of public interest. [See:
Shiv Shanker Dal Mills vs. State of Haryana, AIR 1980 SC 103 71.

.9 In the instant case, from the data base of the Department of Health &

Family Welfare, Government of Madhya Pradesh, it was found that 50 posts
of Medical Specialists and 74 posts of Medical Officers are sanctioned in
rural areas in Rewa District against which, only 6 Specialists and 55 Medical
Officers are posted. It was further noticed that on account of deficiency of
the Medical Specialists and the Medical Officers, the department is unable to
provide medical services in rural areas. It was also noticed that petitioners
have been posted on deputation in Government Medical College, Rewa for
14,27, 16,20 and 19 years respectively. Accordingly, a decision was taken
to repatriate their services and to post them in rural area. Accordingly, an
order dated 4.9.201 4 was issued which was duly approved by Health .
Commissioner as well as Principal Secretary of Health & Family Welfare
Department, Government of Madhya Pradesh which is evident from the note-
sheets available on record. Thus, it is evident that the order has been passed
by the State Government, in public interest.

:10.  Sofarascontention made by learned senior counsel that procedure

prescribed in circular dated 31.3.2006 has not been followed is concerned,
suffice it to say that the instructions on which reliance has been placed donot
have any force of law. Admittedly, the petitioners have continued for more
than ten years in Government Medical College, Rewa and they are being
posted in rural areas with a view to provide medical facilities to the public in
general. Even assuming that the procedure prescribed in the executive
instructions dated 31.3.2006 has been violated, the same does not confer
any legal right to the petitioners to continue on deputation, as the executive
instructions do not have any force of law. At the most the petitioners can
approach the competent authority for redressal of their grievance, if any, by
submitting representations. The petitioners do not have any legal right to
continue on deputation. In the absence of infringement of any legal right, no
relief in exercise of extraordinary discretionary jurisdiction under Article 226 .
of the Constitution of India'can be granted to the petitioners, specially in view
of the fact that the impugned orders have been passed in public interest i.e.
with the object to provide medical facilities to the public in general in rural
areas, : T !

o A -
+
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11.  In view of preceding analysis, I do not find any merit in the writ
petitions. The same fail and are hereby dismissed.

Petition dismissed.

LL.R. [2015] M.P., 1754
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Miss Justice Vandana Kasrekar
W.P.(8) No. 12387/2004 (Jabalpur) decided on 5 December, 2014

SHAILENDRA SINGHNAHAR ' .'.'.Petitioner
Vs. . i . .
STATE OF M.P. & anr. , ...Respondents

A. Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(b),
District and Sessions Judges (Death-cum-Retirement Benefits) Rules,
M.P. 1964, Rulé 1-A and Higher Judicial Service (Recruitment and
Conditions of Service) Rules, M.P. 1994, Rule 14 - Compulsory
retirement - Petitioner - Additional District and Sessions Judge - Grant
of selection grade - Previous adverse entries "Integrity Doubtful" -
- Held - After considering entire service record, even if judicial officer .
was awarded selection grade that would not wipe the previous adverse
entries - Petition dismissed. _ (Paras 11 to 13)

. P Rifaer war (@er) g 7.7 1976, T a2(1 (@), Forar va
T T (97 wE Waifagica @) FaE 75, 1964, 9w 1-¢ 9
gegaY Ifye War (adf v dar wd) FH95 75, 1994 T 14 —
Ffrard |arfrgfea — ard — afuRew frar @ w3 =~ - fadweE
Fs @1 e — qdad! nfues wfafear wwafrer degrme — afufeiRa
— wqef dar aftee o1 AR 5 o @ g afy =fye st
» Ry ¥ waA fear T, swd qdadf afome afafear =& =<0
— gIfasT | |

, B. Civil Services (Pension) Rules, M.P. 1976, Rule 42(1)(b),
District and Sessions Judges (Death-cum-Retirement Benefits) Rules,
M.P. 1964, Rule 1-A & Higher Judicial Service (Recruitment and
Conditions of Service) Rules, M.P. 1994, Rule 14 - Compulsory
retirement - Administrative Committee made recommendation that
'suitable to continue in service' - Held - Full Court is the final authority
and the decision of Full Court will prevail over the recommendation of
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Administrative Committee. (Para 14)

(A Rifaer dar (dera) 39, 7.0 1976, (577 42(1)(d). Forer va
T AT (0g W darfvglia @) e 48, 1964, o 1—¢ v
geaav e dar (adf g dar wd) FEm TE., 1994, (AT 14 -
Ffvard d@arfigfod — wematye wfify K aqyar @ 5 dar ¥ a9 @A
@ fad 2 - afrfEiRe - ga oid ofm mlRer @ it ga wid
w1 fofa yemafres affa @) sqarar v s @

C Interpretation of statute - (a) Even a Single adverse
entry, about integrity of a judicial officer may be sufficient to
compulsorily retire him from service. (b) Theory of effacement of
adverse entry is not attracted in respect of consideration of proposal
for compulsory retirement. - " (Paras 12 & 13)

T WWWW—(&)WWMH&,W
P IR A v afasa wfafe A o dar @ aferf dafaw R em
@ T woia & wadt 21 (@) afma wiife @ fawios &1 figra,
f-ad darfgie @ fad e @ fary @ g9g § arsftfa a8 gt

Cases referred :

AIR 19778C2411,1978 LAB.1.C. 839, (2012) 3 SCC 580, (2010)
10 SCC 693, (2012) 8 SCC 58,

Sankalp Kochar, for the petitioner.
Piyush Dharmadhikari, G.A. for the respondent no.1/ State
Ashish Shroti, for the respondent no. 2.

ORDER

The Order of the Court was  delivered by :
Miss VANDANA KASREKAR, J. :~ The petitioner has filed the present writ
petition challenging the order dated 27.11.2004 passed by respondent WPS
No.12387/2004 No.1 thereby compulsorily retiring the petitioner with
immediate effect. The said order is purportedly passed under Rule 42(1)(b)
of M.P. Civil Services (Pension) Rules, 1976 (hereinafter referred to as “the.
Rules of 1976”), Rule 1-A of the M.P. District and Sessions Judges (Death-
cum- Retirement Benefits) Rules 1964, Rule 56(2)(a) of Fundamental Rules
and Rule 14 of the M.P. Higher Judicial Service (Recruitment and Service
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Conditions) Rules, 1994. At the time when order of compulsory retirement
was passed, the petitioner was working on the post of Additional District
Judge.

2. The petitioner was selected for appointment on the post of Civil Judge
Class-Il on 21.07.1978. Thereafter, on 10.8.1978, he joined the post of Civil
Judge Class-II. He was confirmed on the said post on 30.6.1982. The
petitioner was thereafter promoted to the post of Civil Judge Class-I on
03.08.1984. Thereafter the petitioner was selected and appointed to the post
of Chief Judicial Magistrate and then promoted and appointed as Officiating
District and Sessions Judge in higher judicial service in the year 1991. The
petitioner was confirmed on the post of District and Sessions Judge by the
Full Court on 06.09.1995. The Administrative Committee No.1 inits meeting
on 03.09.2001, found the petitioner suitable to continue in service and this
recommendation was further unanimously approved in the Full Court meeting
held on 03.11.2001. Thereafter, selection grade was given to the petitioner
vide order dated 07.12.2001 w.e.f. 03.11.2001.

-~

3. The petitioner has contended that his case was not considered
for the purpose of compulsory retirement by the Full Court in its meeting
in the year 2002-03. On 27.8.2004, however, the case of the petitioner
was again considered for compulsory retirement and the Administrative
Committee No.1 during the next screening in accordance with Clause
3(b) of the State Guidelines, opined that the petitioner is found suitable
to continue in service. However, the Full Court took a contrary view. As
a result, on 11.09.2004, the High Court i.e. respondent No.2
recommended to the State Government for compulsorily retiring the
petitioner. On the basis of the said recommendation, respondent No.1
passed an order dated 13.09.2004 thereby retiring the petitioner
compulsorily. That decision is the subject matter of this writ petition.
The petitioner then filed SLP (Civil) No.7294/2011 challenging the
interlocutory order passed in this writ petition, before the Apex Court.
That SLP was withdrawn by him vide order dated 25.07.2012 with a
liberty to pursue his present writ petition pending before this Court.

4. Learned counsel for the petitioner has assailed the order of compulsory
retirement on the following grounds:

i) The service record of the petitioner is quite satisfactory and
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he has received four grade “C” and one grade “B” during his
preceding five years of service.

i)’ That the petitioner was served with two adverse entries in
the year 1994-95 and 1998-99, however, these two adverse
entries are wiped out as he was granted the selection grade
vide order dated 07.12.2001 w.e.f. 03.11.2001. The
contention of the petitioner is that for the adverse entry of the
year 1994-95, he submitted a representation which was
rejected vide order dated 17.5.1995. So far as the adverse
entry for the year 1998 is concerned, it is submitted that the
petitioner submitted a representation against the same adverse
entry and the said representation was rejected vide order dated
15.07.1999, however, his subsequent representation was
allowed by Hon’ble the Chief Justice on 07.03.2002 and he
has been upgraded from Grade “C” to Grade “B”.

iii) That the Administrative Committee No.1 having considered
the case of the petitioner for compulsory retirement and having
found him to be suitable to continue in service, yet the order
of compulsory retirement has been passed.

iv) The petitioner has further raised a ground that he has not
attained the age of 50 years and, therefore, the order could
not have been passed under Rute 42(1)(b) of the Pension Rules.

5. On the other hand, the respondents have supported the order of
compulsory retirement on the ground that the entire service record of the
petitioner was perused by the Full Court and on the basis of the record, the
respondents have issued the order of compulsory retirement. The respondents
have further contended that one adverse entry regarding integrity is sufficient
to retire the petitioner compulsorily and the recommendation of the
Administrative Committee is not binding on the Full Court. The respondents
have further contended that ovérall performance of the petitioner was not
satisfactory.

6. The respondent No.2 in the reply-affidavit, to oppose this petition,
has asserted that the petitioner was retired when he was working as
Additional District & Sessions Judge keeping in mind the proviso to Rule
42(1)(b) of the Rules of 1976, which stipulates that the Appointing
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Authority in public interest may retirc a Government servant after he has
completed 20 years of qualifying service or 50 years of age, whicheveris
earlier. Indisputably, the petitioner had completed 20 years of qualifying
service. Further, the decision was taken by the Full Court in its meeting
held on 11.09.2004 after considering the case of the petitioner with
reference to his entire service record. His overall performance was
considered by the Full Court and the subjective satisfaction of the Full
Court cannot be questioned by the petitioner much less the Jjudicial review
" thereof is not open. The reply-affidavit refers to the ACR entries pertaining
. to the petitioner from the date he entered service and, in particular, for
the year 1979-80 onwards, which reads as follows:

ACR FOR THE
PERIOD
ENDING.

REMARK COMMUNICATED
TO THE PETITIONER

31st March, 1980

31st March, 1983

“Knowledge of law and judicial capacity were
average and he was graded ‘D’.

“Better disposal was expected from him. It appears
that on account of his having presided over the Mobile
Court of Motor Vehicle Magistrate, he could pay scaiit
attention to proper law and procedure. However, he
cherishes a desire to have required grasp over law
and procedure. If he continues to work hard in that
direction, he may acquire good grasp over law and
procedure.”

31st March, 1984

“His average monthly disposal works out to be
81.40%. He should improve his disposals.”

31st March, 1985

“..... he should try to be more cordial with litigants _
and witnesses.”
31st March, 1986 | “4. Knowledge of law & He isneither analytical nor

... Judicial capacity. scientific in his approach
to judicial problems.”

5.Is he industrious & .. “thoughyoung an& .
has he coped effectually energetic he did not show
with heavy work? that zeal and spirit.”
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6.Remarksabouthis  “Keeping in view the

promptness in the dlsposal percentage of his disposal

of cases. and the congetion of civil
work in his Court, he has
not shown that promptness
which is natural witha -
young civil Judge
handling a heavy file.

8. Remarks about “He should follow
supervisionofthe ~ Rules and order Civil and
distribution of business . Criminal while fixing cases,
among & his control over for evidence.”

the subordinate Courts.
_13. General Remarks.... “Shri Nahar will do better
with cool mind and heart.
His working is likely to
improve. He has
committed certain errors
and omissions in the
procedural matters which
can be cured by
_ concentration and devotion.”
31st March, 1987 | 8. Remarks about ... “He should strictly
supervision of the follow Rules & Orders
distribution of business ~ Civil & Criminal while
among & his control over fixing cases for evidence.
the subordinate Courts. He should maintain
judicial diary properly.”
31st March, 1992 | “Necessity of doing court work with more patience

& devotion.... Necessity of deep study of law.... Not!
doing monthly inspection.... But necessity of making
habit of writing judgment by deep study of case.”

31st Marich, 1993

“......His supervision over the section in his charge is
very ordinary, and his control over his subordinate

staff is also just ordinary.... He possesses just an
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ordinary reputation.. .. He writes just ordinairy
judgments, civil as well as criminal.

'31st March, 1994

“The disposal is not very prompt.... he also has just
ordinary control over his subordinate staff.”

31st March, 1995

“.....General reputation is not satisfactory. Considering
his over-all performance, he is in category ‘D’.

Nofte:

(1)  Representation against this adverse remarks —
rejected vide D.O. No.506 dated 17.5.1995,

(i) . Vide Minutes of the Court Meeting of Hon’ble
Judges held on 29.4.1995 at Subject No.4
recommendation of the Committee regarding
consideration of question of confirmation of
officers in HIS were accepted subject to
following modifications:

“Shri Shailendra Singh Nahar is found suitable
for confirmation. The adverse remarks in the
A.C.R. to the effect that his reputation is not
upto the mark shall be removed.”

31st March, 1997

“.... However, he did not take pains in disposal of
old civil suits, civil appeals and special cases. He
should give priority in disposal of old pending
cases....”

31st March, 1998

“.... He appears to be an average worker.... Graded ‘D’.

31st March, 1999

Quality of Work ; Average
Quality of Judgments : Average quality.
Capacity to motivate.. subordinate staff : Average

... Capacity for judicial or administrative work was
just ordinary. Has not regularly inspected his court....

“There are some reports raising suspicion about his

integrity...”
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(BY HON. P.J. IN INSPECTION REPORT)

¢.....on discussion with senior members of Bar &

inspection of records he cannot be found to be an
officer of integrity... (BY HON. C.J.)

Poor ‘B’

Note:

(i) Vide D.0.No.560 dated 15.7.1999 1st
. representation rejected.

(i) Vide order of C.J. dated 07.03.2002, secon
representation dated 26.4.2001 was allowed

and he has been upgraded from Grade “E” to
“C”-

7. The reply-affidavit also refers to the special report submitted by the
District Judge (confidential note), which was directed to be kept in ACR of
the petitioner. The petitioner’s integrity was also not good. The Portfolio
Judge after inspection of the judicial record and on discussion with the senior
members of the Bar had opined that the integrity of the petitioner was doubtful;
his moral character was also challenged by anonymous complaint of a lady. In
substance; the Full Court was of the opinion that the petitioner had become a
deadwood and was required to be weeded out. It is stated that the fact that
the representation made by the petitioner was allowed or that he was
subsequently granted selection grade will be of no avail in the fact situation of
the present case. The other adverse entries in the ACR and regarding the
poor performance of the petitioner cannot be treated as having been wiped
out for the purposes of consideration of his case for compulsory retirement.
In the present case, the Full Court having considered the entire service record
of the petitioner and having formed that subjective satisfaction, the same cannot
be said to be irrational or founded on extraneous considerations.

8. The petitioner, no doubt, has filed rejoinder affidavit and has atternpted
to explain each of the entries noted in his ACR, to contend that the same were
not sufficient to arrive at the decision that the petitioner deserved to be
compulsorily retired having become a deadwood and more so, keeping in
mind his performance for the past preceding five years.
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9. The petitioner has relied on decisions of the Apex Court in State of
Uttar Pradesh v. Chandra Mohan Nigam and others', State of Uttar

Pradesh v. Batuk Deo Pati Tripathi and another? and Nand Kumar Verma
v. State of Jharkhand and others’, :

10.  The respondents in support of their contentions have relied ontwo
decisions of the Apex Court in Pyare Mohan Lal v. State of Jharkhand and
others* and R.C. Chandelv. High Court of Madhya Pradesh and another>.

11. Before we advert to the factual aspects of this matter, it may be useful

to refer to the decision of the Apex Court in the case of R.C. Chandel (supra) .

directly on the point. It is held that the High Court has to maintain constant
vigil on its subordinate judiciary, The power of the High Court to recommend
to the Government to compulsorily retire a judicial officer on attaining the
required length of service or requisite age and consequent action by the
Government on such recommendation are beyond any doubt. Notably, the
Court has held that the fact that the judicial officer was awarded selection
grade would not wipe out the previous adverse entries, which have remained
on record and continued to hold the field. For, the criterion for promotion or
grant of increment or higher scale is different from an exercise which is
undertaken by the High Court to assess a judicial officer’s continued utility to
the judicial system. In assessing potential for continued useful service of a
judicial officer in the system, the High Court is required to take into account
the'entire service record and overall profile of a judicial officer is the guiding
factor. The judicial officers of doubtfil integrity, questionable reputation and
wanting in utility are not entitled to benefit of service after attaining the requisite
length of service or age. Moreover, compulsory retirement from service is
neither dismissal nor removal. It differs from both of them. In that, it is not a
form of punishment prescribed by the Rules and involves no penal
consequences. Inasmuch as, the person retired is entitled to pension and other
retiral benefits proportionate to the period of service standing to his credit.
The Court went on to observe that the Judicial service is not an ordinary
Government service and the Judges are not employees as such. The Judges
hold the public office and in discharge of their functions and duties, they
represent the State. A Judge must be a person of impeccable integrity and
unimpeachable independence. The standard of conduct expected of a Judge

L AIR1977SC2411 2 1978LAB.IC.839 3, (2012) 3 SCC 580
4. (2010)10SCC693 5. (2012)8 SCC 58
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is muqh higher than an ordinary man.

12. " 'In another decision of the Apex Court in the case of Pyare Mohan
Lal (supra), the Court has restated the legal posmon that while considering
the proposal of compulsory retirement of a judicial officer, the Authority has
to consider “entire service record” of the officer irrespective that adverse
entries had not been commminicated to him and the officer had been promoted
earlier in spite of those adverse entries. The ACR entries always remain part
of record for overall consideration even .when the employee has been
subsequently promoted and the washed-off theory does not have universal
application. The washed-off theory may have relevance while considering the
case of Government servant for further promotion but not in case where
employee is assessed for retention in service or compulsory retirement, as
suitability is to be assessed taking into consideration his “entire service record”.
Further, the Court went on to observe that even a single adverse entry about
integrity of the judicial officer may be sufficient to compulsorlly retire him
from service.

13.  Considering the settled legal positibn, the argument of the petitioner
that his service record for preceding five years before the proposal was
considered for compulsory retirement was ‘good’, cannot be taken any further. -
In that, the entire service record of the petitioner was required to be considered
and, as is found from the record, it was so considered by the Full Court.
Similarly, the effacement of adverse entry for the year 1994-95 or of upgrading
the petitioner to grade ‘C’ for the period 1998-99 will be of no avail to the
petitioner. The acceptance of representation of the petitioner by the Chief
Justice and upgrading the petitioner from 'Grade ‘E’ to Grade ‘C” has no
effect of effacing the adverse remark about integrity of'the petitioner for
1998-99. The subjective satisfaction of the Full Court having been reached
on the basis of entire service record of the petitioner, which contained adverse
entry and, more particularly of the year 1998-99 i.e. “There are some reports
raising suspicion about his integrity” and the opinion of the Portfolio Judge
that “on discussion with senior members of Bar and inspection of records he
cannot be found to be an officer of integrity” by itself, was sufficient in the
light of the abovesaid pronouncements. The fact that the case of petitioner
was considered by the Full Court in its meeting dated 3rd Novémber, 2001
and the entry about the ihtegrity of petitioner for the year 1998-99 was part
of the service record at that time, did not denude the Full Court from
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considering the entire service record of petitioner when the proposal was
once.again considered in 2004. In that meeting, if the Full Court decided to
take the said entry into account and considered the proposal keeping in mind
the entire service record of the petitioner, in law, no fault can be found with
such decision of the Full Court. For, the theory of effacement of adverse entry
is not attracted in respect of consideration of proposal for compulsory
retirement.

14, Indeed, the Administrative Committee had recommended the petitioner
as ‘suitable to continue in service’. Since the said recommendation was placed
for consideration before the Full Court, which is the final Authority and the
Full Court having opined that the petitioner had become a deadwood and
required to be weeded out, that decision ought to prevail. The recommendation
of the Administrative Committee was only recommendatory and not binding
on the Full Court as such. It is not a case where the Administrative Committee
was delegated with the power to take a “final decision” on the proposal. On
the other hand, the Administrative Committee merely submitted its
recommendation to the Full Court, which as aforesaid, after consideration of
the entire service record of the petitioner, decided in favour of premature
retirement of the petitioner. As the decision of the Full Court is founded on the
entire service record, the fact that it differed from the recommendatlon of the
Administrative Committee, will be of no avail to the petitioner. The subJ ective
satlsfactlon of the Full Court ought to prevail. :

15.  Weare also not impressed by the argument that the petitioner could
not have been compulsonly retired from sérvice as he had not completed the
qualifying service. This argument is completely in ignorance of the proviso to
Rule 42(1)(b) of the Rules of 1976. The proviso thereto enables the Authority
to retire any Government servant at any time after he has completed 20 years
qualifying service by giving him three months’ notice in Form 29. It is not the
caseof the petitioner that he had not completed 20 years of service. The fact
that he had not attained the age of 50 years, therefore, cannot be the basis to
question the decision of the Authority, which 0therw1se is vahd interms of the
abovestated proviso.

16. That takes us to the declslon of the Supreme Court in the case of
- Chandra Mohan Nigam (supra) relied by the petitioner. Emphasis was placed
on paragraph 27 of this decision. In our opinion, the exposition in this decision
will be of no avail to the petitioner as it was not a case of review by the Full
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Court but substantive decision taken by the Full Court after considering the
entire service record of the petitioner and including being conscious of the
recommendation made by the Administrative Committee. Even this decision
reiterates the position that termination of service by way of premature rétirement
cannot be equated with the penal order of remédval or dismissal and that when
integrity of an officer is in question, that will be an exceptional circumstance
for which the action can be resorted to, if other conditions of the Rule permitting
compulsory retirement are fulfilled, apart from the choice of disciplinary action,
which is also open to the Authority.

17.  Thedecision of the Apex Court in the case of Batuk Deo Pati Tripathi’
(supra), in our opinion, will be of no avail to the petitioner as that decision is
an authority on the exposition that the High Court can authorize an
Administrative Judge or an Administrative Committee to act on behalf of the
Court. As aforesaid, in the present case, the Administrative Committee merely
made recommendation to the Full Court and the final decision on the proposal,
therefore, vested in the Full Court. In the concluding part of paragraph 18 of
this judgment, similar argument has been rejected. The Court found that the
recommendation made by the Administrative Committee that the respondent
should be compulsorily retlred cannot, thcrcforc be said to be suffer from
legal infirmity. ‘

18. Counsel for the petitioner, no doubt, made a feeble attempt to
distinguish the exposition of the Apex Court in R.C. Chandel (supra) on the
argument that, in that case, the service record of the officer was blemished
and there was a clear remark as regards his integrity. In the present case, we
have noticed that the remark regarding integrity of the petitioner in the service
record pertaining to period 1998-99 has become final because of rejection of
the representation in that behalf. Moreover, as observed by the Apex Court
in the case of Pyare Mohan Lal (supra) even.one entry about integrity against
a Judlcml officer cannot be countenanced and can be reckoned for the purposes
of compulsory retirement of such ofﬁcer

19. - Itwas argued thatin R;C. Chandel s case (supra), the conduct of the
judicial officer was found to be reprehensible as he attempted to influénce the
administrative decision by approaching the Member of Parhament and Law
Minister. In our opinion, the legal position already adverted t6 above, has
been restated in the said decision. That is not in the context of the facts of that
case. That legal principle is binding on this Court.
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20.  For the reasons already recorded, even the decision in the case of
Nand Kumar Verma (supra) will be of no avail to the petitioner. Even in this
decision, the Apex Court has restated that there is very limited scope of judicial
review of an order of compulsory retirement. The Court can examine where
some ground or material germane to issue exists but cannot enter into the
realm of sufficiency of material upon which such order rests, that being the
subjective satisfaction of the Authority concerned. In the present case, as is
already noticed, the entire service record of the petitioner was considered by
the Full Court. In that case, however, the High Court had taken decision of
compulsory retirement on the basis of selective service record of the officer
ignoring the totality of relevant material. In the facts of the present case, it is
not open to argue that the Full Court considered only selective service record
of the petitioner. ' ‘

21. . Taking any view of the matter, therefore, this petition should fail being.
devoid of merits. Hence, dismissed with-no order as to costs.

Petition dismissed
LL.R. [2015] M.P., 1766
WRIT PETITION ,
Before Mr. Justice A.M. Khanwilkar, Chief Justice

Mpr. Justice R.S. Jha '
W.P. No. 19552/2014 (J abalpur) decided on 20 February, 2015

RAJKUMAR PATEL .. Petitioner
Vs. ' .
STATE OF M.P. &.ors. - ...Respondents

Minor Mineral Rules, M. P, 1996, Rule 30(6) - Power to impose penalty
-In case any person is found trgnsporting minerals or their products without
avalid pass on the strength of an incomplete, distorted or tampered transit
pass, the Collector, Addl. Collector, Chief Executive Officer of Zila/J: anpad
Panchayat, Deputy Director, Mining Officer, Asstt. Mining Officer 61-Mining
Inspector may seize the mineral or its products together with all tools and
equipments and the vehicle used for transport - In view of amended provision
of Rule 30(16), the Collector has the power or authority to impose penalty
upto ten times the market value of the mineral and vehicle can be released
on depositing of such penalty - Order imposing penalty to the ten times of
the market value is proper - However, the petitioner may avail alternative,
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efficacious and statutory remedy of filing an appeal under Rule 57 along
with an application for condonation of delay. (Paras 14 to 16)
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Case referred :
. WA. No: 1320/2011 de.cision dated 21/03/2012.
Petitioner in person. |
(Supplied: Paragraph numbers)
ORDER -

The: . Order of "~ the Cowrt -~ was delivered by :
R.S. Jma, J. :- The petitioner appears in person. He submits that this petition

" is pending since 7.12.2014 and even in the past whenever the matter was

listed the Advocates engaged by him expressed inability to appear before the
Court because of the call given by the Bar Association to boycott the Court.

2, He submits that in view of the urgency he cannot wait any further as
the Truck seized by the respondent-Authority is the only source of income for
the petitioner. He submits that he may be permitted to discharge the Advocate
engaged by him who has expressed inability to appear before the Court today.

3. The petitioner was counseled that in that case later on the petitioner
will not be permitted to insist for rehearing of the case on the ground that on
the earlier occasion the matter was not atgued by the Advocate. The petitioner
has understood the consequences of discharging the Advocate and is yet
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determined to argue the case personally. He accepts that if the petition is
dismissed he will not resort to filing of an application for restoration of writ
petition on the ground that his Advocate be permitted to argue the case afresh.
On that understanding, we have allowed the petitioner to discharge -his
Advocate namely Shri R. M. Sharma, Advocate.

4. . Wehave heard the petitioner and perused thé relevant record appended
to the writ petition as well as the reply affidavit filed by-the respondents:

5. The petitioner has filed this petition praying for quashing of the order
dated 28-11-2014, passed by the Collector, Mining Section, Panna by which
in the proceedings initiated against the petitioner for illegal transportation of
minerals a penalty equivalent to ten times the market value of the minerals has
been imposed upon him. The petitioner has also prayed for a direction to the
respondents No. 2 and 3 to release the petitioner's, truck, bearing No.
MP19HA-3868, which has been seized on account of illegal transportation of
minerals.

6. The petitioner, by relying on the provisions of the M.P. Minerals
(Prevention of Illegal Mining Transportation and Storage) Rules, 2006 (for
short -“the Rules of 2006™) as well as the decision rendered by a Division
Bench of this Court in the case of Rajiv Agrawal Vs. State of M.P. & others
(W.A.No.1320/2011), dated 21-3-2012, submits that the Collector has no
power to impose penalty equivalent to ten times the market value as has been
held by the Division Bench of this Court in the aforesaid decision while
interpreting the provisions of Rule 18(5) of the Rules of 2006, more so, as the
petitioner had not given his consent for compounding the offence and in such
circumstances the Collector should have sent the matter to the competent
Magistrate without passing any order. It is submitted that the authority seizing
the vehicle had asked the driver of the petitioner to give consent for
compounding in writing on an affidavit which is not binding upon the petitioner
and in such circumstances, the impugned order imposing penalty as well as
seizing the vehicle deserves to be set aside. It is submitted that the authority
has failed to notice that the petitioner had a valid transit pass for transporting
the minerals and, therefore, no action against him could have been initiated
agamsthlm :

7. The respondents have filed a return and have stated that the vehicle of
the petitioner was found illegally transporting road metal Gitti which is a minor
mineral and the alleged transit pass which was produced before the authority

b,
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did not contain the date and time which is mandatory to be specified'and in
such circumstances, proceedings against the petitioner were initiated by seizing
the vehicle under the provisions of the M.P. Minor Mineral Rules, 1996 (in
short - “the Rules of 1996”) as well as the Rules of 2006.

8. ‘It is stated that subsequently a notice dated 27-11-2014 was issued
to the petitioner as well as his driver pursuant to which his driver filed an
affidavit as well as the reply accepting the defect in the transit pass and
requesting for compounding the offence. Itis stated that in view of the aforesaid
facts and circfnnsjtances the impugned order dated 28-11-2014 has been
‘passed by the respondent No. 2 which is in'accordance with law as the
Collector has power and authority to impose penalty to the extent of ten
times the market value of the mineral in view of the amended provisions of
Rule 30(16) of the Rules of 1996, as amended by notification dated
23-3-2013, a copy of which has been ﬁled by the respondcnts alongmth the
return as Annexure R-2.. .

9. It is stated that in view of the aforesaid provisionS'of law and the
stand taken on affidavit, the benefit and relief as sought for by the petitioner
on the strength of the aforesaid decision rendered by the Division Bench of
this Court in the case of Rajiv Agrawal (supra) is misconceived and misplaced:

10.  Having heard the petitioner as well as havmg perused the return and
the record of the case it is observed that the truck of the petitioner, bearing
No: MP19HA-3868 was seized by the respondent /authorities on 26-11-2014
and thereafter a show cause notice, Annexure P-5, dated 27-11-2014 was
issued to the petitioner as well as his driver and the lease holder,:Shri Madan
Lal Grover in respect of the offence alleged to have been committed by them
under the provisioné of Rule 30 of the Rules of 1996 as well as Rule 18(5) of
the Rules of 2006. It is also apparent that the petitioner as well as the driver
have filed a reply to the show cause notice on 27-11-2014 but the driver, in
addition, submitted an affidavit as well as made an additional statement in his
reply agreeing to compounding of the offence. The record further indicates

_that the Collector (Mines) thereafter proceeded against the petitionerand has

passed the impugned order imposing penalty equivalent to ten times the market
value of the minerals in view of the prov151ons of Rule 30 (1 6) of the Rules of
1996. . o \

11.  From the aforesaid undisputed facts, it is clear that the petitioner was
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transporting road metal Gitti which is a minor mineral and, therefore, the
authority had initiated proceedings against the petitioner under the provisions
of the M.P. Minor Mineral Rules of 1996 and under the provisions of the
Rules 0f2006.

12. Therelevant provisions of the Rules of 1996 necessary for adj ud1cat10n
of the dispute raised herein are Rule 30, sub rules (15), (16), (17) and 18
which are to the following effect :- :

“(15) Whosoever transports minerals or their products like
bricks, tiles, lime, dressed stone, clocks, Slabs, tiles, chips, stone
dustand ballast etc. without a valid pass in For IX orif the transit pass
is found to be incomplete distorted or tampéred with, the Collector;
Additional Collector, Chief Executive Officer of Zila/Janpad Panchayat
and [officerauthorised by the Grarn Sabha]/Deputy Director, Mining

+ Officer, Assistant Mining Officer or Mining Inspectormay seized the
mineral arits products together with all tools and equipment and the
vehicle used for transport.

(16) The Collector, Additional Collector, Chief Executive
Officer of Zila/Janpad Panchayat and Gram Panchayat/Deputy
Director, Mining Officer by anorder in writing may impose a

.penalty up to Rs. Ten Thousand which in no case shall be less
. than rupees one thousand.” :

(17) The seized mineral or its products, tools, equipment
) and vehicle may be released when the penalty SO unposed is -
; * deposited by the offender. !

(18) Ifthe penalty so imposed is not paid within 15 days
from the date of the order, of i imposing the penalty, all the
minerals or its product, tools equipment and vehicles etc. so .
seized shall stand forfeited and shall become the property of

“the State Government.”

13. | Iti is also clear from a perusal of Annexure R-2 tha't Rule 30(1 6) has
been amended vide Gazette notification dated 23-3-2013 as under :-

“in sub-rule (16), after the words “Mining Officer” the

words “Officer Incharge Mining Section, Officer In-charge-

. Flying Squad” shall be inserted and at the place of words “upto
Rupees Ten Thousand” the words “upto Ten Times of Market
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Value” shall be substituted.”

14. - Abare perusal of the aforesaid provisions of law makes it clear that in
case any person is found transporting minerals or their products without a
valid pass as prescribed under Form IX or on the strength of an incomplete,
distorted or tampéred transit pass, the Collector, Additional Collector, Chief
Executive Officer of Zila/Janpad Panchayat and [officer authorised by the
Gram Sabha]/Deputy Director, Mining Officer, Assistant Mining Officer or
Mining Inspector may seize the mineral or its products together with all tools
and equipment and the vehicle used for transport.

15.  Sub Rule (16) of Rule 30 as amended by the Gazette notification
dated 23-3-2013 provides that the said authorities as well as the “Officer In-
charge Mining Section, Officer In-charge Flying Squad” may by an order in
writing impose a penalty up to ten times of market value. Sub Rule (17)
provides that the seized tools or vehicle may be released when the penalty so
imposed is deposited by the offender.

16.  Inview of the aforesaid specific and clear provisions of the Rules of
1996 it is luminescently clear that the Collector has the power or authority to
impose penalty up to ten times the market value of the mineral and the vehicle
of the petitioner can be released on depositing of such penalty. In view of the
aforesaid provisions of sub rules (15), (16), (17) and 18 of Rule 30 of the
Rules 0f 1996 action has been taken against the petitioner and the impugned
order has been passed.

17.  Wearealso of the considered opinion that the contention of the petitioner
that the matter in the present petition is squarely covered by a decision of this -
Court in the case of Rajiv Agrawal (supra} is also misconceived and misplaced
as the decision in the case of Rajiv Agrawal (supra) was rendered in context of
the provisions of Rule 18(5) of the Rules of 2006 and related to major mineral i.e.
coal. The present petition relates to transportation of a minor mineral in which
action against the petitioner has been taken under the provisions of the Rules of
1996 as amended by a Gazette notification dated 23-3-2013 and an order
imposing penalty has been issued. A bare perusal of the impugned order itself
indicates that it has not been passed under Rule 18(5) of the Rules 0of 2006. -

18.  Inview ofthe aforesaid discussion, we have no hesitation in holding
that the contention of the petitioner that the Collector concerned has no power
or authority to pass the impugned order deserves to be rejected in view of the
specific and clear provisions of sub rules (15), (16), (17) and 18 of Rule 30
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of the Rules of 1996.

19.  We are also of the considered opinion that having rejected the
contention of the petitioner regarding Jurisdiction of the Collector and the
contention that the issue involved herein was squarely covered by the decision
of this Court in the case of Rajiv Agrawal (supra) this Court need riot go into

the other factual aspects raised by the petitioner in view of the provisions of
Rule 57 of the Rules of 1996 which, in no uncertain terms, provides for an.
alternative, efficacious, statutory remedy of filing an appeal against the
impugned order and, therefore, while the contentions of the petitioner regarding
jurisdiction of the Collector and the matter being squarely covered by the
decision of this Court in the case of Rajiv Agrawal (supra) are rejected, the

petition as filed by the petitioner is disposed of with liberty to the petitioner to

avail the alternative, efficacious, statutory remedy of filing an appeal agairist
the impugned order under Rule 57 of the Rules of 1996 in respect of all other
issues including the factual disputes raised by him.

20. It goes without saying that the petitioner would also be at liberty to file
an application for condonation of delay as provided under Rule 59 of the
Rulés of 1996 before the appellate authority and would be at liberty to take
benefit of the pendency of the present proceedings by bringing that fact to the
notice of the appellate authority while praying for condonation of delay.

21.  With the aforesaid observations and liberty the petition filed by the
petitioner stands disposed of, .

Petition disposed of.

LL.R. [2015] M.P., 1772 '
WRIT PETITION )
Before Mr. Justice A M. Khanwilkar, Chief Justice &
Mr. Justice Alok Aradhe
W.P. No. 2804/2015 (Jabalpur) decided on 24 March, 2015

SATYAPALANAND , . ...Petitioner
Vs.
BAL NEKETAN NYAS, BHOPAL & ors. ...Respondents

Constitution - Article 226 - Maintainability of Writ Petition
against Judicial Orders - Writ Petition filed against the order by which
application under Order 21 Rule 97 of CPC has been rejected - Appeal
would lie under Order 21 Rule 103 - When other statutory remedies
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are available to the petitioner for redressal of his grievance, judicial
orders passed by Civil Court are not amenable to writ jurisdiction under
Article 226 of Constitution. . (Paras 16 to 19)

TirrT — g7 226 — AT FRe & fawg Re il &t
gtyvflar — smew foas gRT Rud. @ answ 21 fraw o7 @ arala
FrdeT FEier foar T, & faeg Re aifyer — akdw 21 s 103 @
Fwla adftad sl — o arft @ soh Rema @ Farer 8g s s
SR Syuw 7, fafae s g o uifie aky, e @
ﬂ%@azzs$aﬁaﬁem$awmﬂ‘fﬁl

Cases referred

2015 SCC Online SC 170, AIR 1967 SC 1, AIR 1973 SC 1461, _
(1981) Supp. SCC 87, (1988) 2 SCC 602, (1998) 1 SCC 1, AIR 1992 SC
904, (2010) 6 SCC 417, AIR 2009 SC 2214, (1986) 3 SCC 156, 2013
SCC Online HP 2955, (2012) 3 SCC 619, 2002 (4) MPHT 200, (2002) 2
SCC 420.

Petitioner in person.

Shobha Menon with Ankita Khare, for the respondent no.1.
None for the respondent no. 2.

Swapnil Ganguly, G.A. for the respondent no. 3.

ORDER

The Order of the Court was  delivered by :
ALOK ARADHE, J. :- In this petition titled as one under Article 226 readwith
Articles 14,19, 21, 215 and 235 of the Constitution of India, the petitioner
has prayed for multlple reliefs which are reproduced below for the facility of
reference:

“7. (@) In view of the submissions made above, the
impugned order dated 16.12.2014 directing dismissal of
the MJC No.40/2013 be kindly be quashed by a writ of
Certiorari and granting such other reliefs as deemed
deserved in law exercising constitutional powers vested
in this Hon’ble Court under Article 226 of the Constitution
of India and by a writ of Mandamus the respondent No.2
be directed not to re-issue any warrant of delivery of L
physical possession of the premises in the lawful possession
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of the petitioner in this own rights till the mandatory
investigations are completed as per law, so that a running
business of the petitioner is not disturbed abruptly in
violation of his rights to have justice as per law of this
land.

(b)  dnd the amount of the compensation claimed be
kindly granted as prayed or such other amount as estimated
to be just upon the facts herein in the public law
proceedings and the respondents be directed to make
payment of the directed amount of the compensation and
exemplary costs in q just time and report compliance to
this Hon'ble Court within directed time.

(c)  dnd the respondent No.3 be kindly directed to
investigate and submit his report under what circumstances
such heavy Police force remained at the premises of the
petitioner when it is said in the order dated 16.5.2014 that
there was no judicial order passed directing the Police force
to be present there during the far long time when the
execution of the warrant for delivery of the physical
possession was being carried out on 23.4.2014 till 2.00
p.m. and even thereafter without the authority of law and
directing such action against the process servers who have
made a false statement of fact that there was no police
force when they had been executing the warrant under
question on 23.4.2014.

(d)  That the order passed in case of MJC No.563/12
on 16.12.2014 be kindly quashed and set aside passing
such order thereupon as deemed just.

(e) That Judges (Protection) Act, 1985 be kindly read
down as prayed herein.

(f)  That such further or additional reliefs as deemed
just be kindly granted together with costs deemed Just” .

2. In order to appreciate the scope and ambit of reliefs and the context
in which the aforesaid reliefs are prayed for by the petitioner, it is apposite to
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refer to few relevant facts which are stated infra. The respondent No.1 Trust
filed a suit for eviction, possession and mesne profits against Anand
Automobiles of which petitioner is the owner and proprietor. In the plaint, it
was aver red that provisions of M.P. Accommodation Control Act , 1961
(hereinaf ter referred to as “ the Act ) are inapplicable to the suit premises as
it is owned by a charitable trust, in view of notification dated 7.9.1989 issued
by the. State Government granting exemption to accommodations from
provisions of the Act issued in exercise of powers under Section 3(2) of the
Act from provisions of the Act. The tenant resisted the suit inter -alia on the
ground that issuance of notification dated 7.9.1989 does not result in an
exemption from provisions of the Act in so far as respondent No.1-Trust is
concerned. The trial Court framed an issue and decided the same in favour of
respondent No.1 vide order dated '15.3.2004. Being aggrieved, the petitioner
filed a writ petltlon namely W.P. No.3192/2004 in which fol 10w1ng reliefs
were claimed: -

(1) for a declaration that Section 3 of the Act are
unconstitutional .

(ii)  for a declaration that the notification dated
7.9.1989 issued by the M.P. State Government in exercise
of power under Section 3(2) of the Act is constitutionally
invalid and void ab initio and also ultra vires Section 3(2)
of the Act.

(i)  for a declaration that each Trust claiming an
exemption from the applicability of the Act, will have to
make an application to the State: Government disclosing
the particulars entitling them to exemption under Section
3(2) of the Act and the State Government will have to
decide whether such Trust is entitled to the exemption after
hearing the affected persons and a further declaration that
the notification dated 7.9.1989 does not grant any general
. exemption to charitable Trusts in particular the second
respondent-Trust, from the application of the Act.

(iv)  for a consequential declaration that the civil Court
has no jurisdiction to entertain or hear the suit for eviction
Civil Original Suit No.20-4/2002 filed by the second
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respondent-Trust.

(v}  for quashing the order dated 15.3.2004 passed by
the trial Court answering the preliminary issue in favour
of the landlord, the provision of Section 3(2) of the Act is
unconstitutional

3. A Division Bench of this Court vide order dated 17.8.2004 dismissed
the writ petition. The relevant extract of the order reads as under : -

“Once the Supreme Court has held that the notification
dated 7.9.1989 is valid, it is impermissible for us to
entertain a contention that the decision of the Supreme
Court upholding the validity of the notification dated
7.9.1989 is erroneous with reference to some general
principles laid down in an earlier decision of the Supreme
Court. As the notification which is under challenge has
been upheld by the Supreme Court and the other reliefs
claimed by the petitioner are consequential upon the relief
relating to the validity of notification dated 7.9.1989, the
petition is liable to be dismissed as having no merit .
Accordmgly, it is dismissed” . '

4. Thepetitioner once again filed an application raising similar objection
in the Civil Suit , which was rejected by the trial Court vide order dated
29.11.2005. That order was subject matter of challenge at the instance of the
petitioner in W.P. No0.2842/2006, in which a Division Bench of this Court
granted stay of proceeding before the trial Court , which was subsequently
vacated vide order dated 17.7.2012. The trial Court vide judgment and decree
dated 10.10.2012 decreed the suit for eviction and directed the petitioner to

vacate the suit premises and to deposit arrears of rent due to respondent
No.I-Trust.

5. The petitioner filed First Appeal No.1037/12, which was admitted by
a Bench of this Court vide order dated 21.12.2012 and the execution of the
decree for eviction was stayed subject to fulfillment of conditions mentioned
therein. The relevant extract of the order reads as under : -

“Several contentions have been raised by appellant
including virus and provisions as envisaged under Section
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3 of the M.P. Accommodation Control Act to be
unconstitutional and further it has been submitted that
appellant never agreed to payrent (@ Rs.15/- per square
feet of the tenanted premises and therefore he is not bound
to pay or deposit the rent as decided by learned trial Court
in the impugned judgment . Appellant further submits that
notice of enhancement of rent sent by respondents to
appellant was never served upon him although it was

served upon his Manager . Hence according to him, service

on Manager of said notice cannot. be said to be service
upon appellant. It has also been submitted by him that he
is ready to pay or deposit the contractual rént which is
Rs.75/- per month. Hence, it has been prayed that monetary
part of the decree be also stayed alongwith the eviction
part of the decree till the decision of this appedl .

" Having heard appellant and learned senior counsel
for respondents, it is directed that eviction part of the
decree shal l remain stayed till the decision of this appeal.
However , since there will be no irreparable loss to the
appellant in depositing the decreetal amount and further
he will not suffer any ir reparable loss in case he deposi ts
monthly rent @ Rs.5692/- as directed by learned trial
Court that part of decree is not stayed. ‘

The objection which appel lant has raised during the course
of argument shall be decided at the time offmal

_ad;udtcanon of the appeal .

Thus, the execution of eviction part of decree shall remain
stayed on the fol lowing conditions: :

‘(i)' - The appellant shall deposit decreetal amount bf

Rs.1,13,840/- on or before 22.12.2012 in the trial Court/
Executing Court .

(i) -he shall also ﬁ‘eposit the monthly rent @Rs..‘)" 692/—
strictly in terms to Section 13 of the M.P. Accommodation
Control Act.

Satyapal Anand Vs. Bal Neketan Nyas (DB) 1777
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(i) the appellant shall also deposit the cost of; plain’nfﬁ/
respondents on or before 22.12.2012 as directed by the
learned trial Court and

(iv)  the respondents No.1 to 12 shall be free to withdraw
the amount so deposited by appellant in the trial Court/
Executing Court after furnishing security to the
satisfaction of that Court

1t is however , made clear that if any of the aforesaid
conditions is violated by the appellant , the respondents
No.1 to 12 shall be free to execute the decree” .

6; Théreaﬁer; a Division bench of this Court vide ord.er dated 22.4,2014
dismissed the writ petition namely W.P. No.2842/2006. The relevant extract
reads as under : -

“5. Suffice it to observe that the issue regarding validity
of the provisions and including the notification in question
has already been dealt with in extenso by the Division
Bench of this Court vide order dated 17th August, 2004
whilst dismissing the writ petition No.3192/04. In our
opinion, it is not possible to depart from the said legal
position and in any case permit the petitioner to resort to
successive proceedings for the same issue.

6. Besides, we find that the issue raised by the
petitioner that the impugned notification does not deal with
cardinal requirement stipulated in sub-section (2) of Section
3 of the Act that the whole of the income derived from
which is utilized for that institution or nursing home or
maternity home. This aspect has been dealt with by the
- Apex Court in the case of Ramgopal and another Vs. Balaji
Mandir Trust and others, AIR 2003 SC 1883. From para 4
of the said decision, it is clear that this very contention
was raised on behalf of the appellants therein but it did
not find favour with the Apex Court. In the circumstances,
the observation made in the order dated 22nd February,
2006 by our predecessors is no impediment for us to answer
the preliminary objection raised by the respondents, which



*y

R4

LL.R.[2015]M.P.

we find to be appropriate. Accordingly, this petition ought
to fail.

7. We may place on record that the petitioner has
asked for further reliefs including to initiate criminal

- contempft action_against First Additional District Judge;

Bhopal. However, in our order passed Yesterday, while
disposing of LA. No.12193/2012, we have made it clear
that the present petition having been filed under Articles

- 226 and 228 of the Constitution of India cannot be mixed

up with the relief of initiating criminal contempt action
and, more so, without making the person concerned party- -
respondent in the proceeding. As a result, even that relief
need not detain us in disposing of this petition.

'10.  Wealso place on record that the petitioner has filed

interlocutory applications No.14871/2012 for stay; 13881/
2012 for taking subsequent events on record, 669/2013
for quashing the judgment and decree passed on

' 10.10.2012 by the Ist Additional District Judge, Bhopal

and other reliefs; 1474/2014 application for amendment
in the relief clause of the main petition and 4834/2014 for
recalling the order dated 10.03.2014. In view of the
dismissal of the writ pefition, in our opinion, there is no

. need to hear these applications separately and the same,

therefore, are disposed of.

1. At this stage, the petitioner makes an oral request
that the order passed today should be kept in abeyance
for a period of four weeks to enable the petitioner to file

SLP before the Apex Court.

"12.  We find no reason to accede to this request. It is a

matter of record that the petitioner has already filed First
Appeal against the decree passed by the trial Court in

"which interim relief has been granted in favour of the -

petitioner. In that sense, no prejudice will be caused Ey_

rejecting the request for continuing the stay of this order.
In fact, in the present petition, there is no. interim order °

‘Satyapal Anand Vs. Bal Neketan Nyas(DB) 1779
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operating, as of today.. Hence, this request is turned down”.

7. Being aggrieved by the impugned judgment and decree of eviction
and arrears of rent dated 10.10.2012, the petitioner filed an application under
Order 21 Rule 35 and Rule 103 of the Code of Civil Procedure which was
registered as MJC No.561/12 on the ground that the decree for eviction does
not bind the petitioner as the decree has been passed against the partnership
firm whereas, the petitioner is in possession of the suit shop as owner of Anand
Automobiles. The petitioner also filed an application which was registered as
MJC No.40/13 in which inter-alia it was prayed that judgment and decree
dated10.10.2012 is null and void as the same has been passed in violation of
Articles 14, 19, 21, 50, 141, 215 and 301 of the Constitution of India. The
Executing Court rejected both the appl ications vide order dated 16.12.2014.
The application preferred by the petitioner under Order 21 Rule 35 read with
Rule 103 of the Code of Civil Procedure was rejected on the ground that
petitioner participated in the proceeding for eviction and in case he was not in
occupation of the suit shop as partner, but as owner, he ought to have taken
objection at the first instance. Having failed to do so, the petitioner is estopped
by his conduct and the decree deserves to be executed against the petitioner,
as he himselfis in possession of the suit shop. The application preferred by
the petitioner for recalling the judgment was rejected on the ground that
judgment and decree dated 10.10.2012 is subject matter of challenge in the
First Appeal.

8. Thus, from above narration of facts, it is evident that principal relief in
this petition preferred under Article 226 of the Constitution of India is to seek
quashment of order dated 16.12.2014 passed in MJC No.561/12 and MJC
No0.40/13 by the executing court.

-~

9. At the outset, learned senior counsel for respondent No.1 has raised
an objection with regard to maintainability of this petition under Article 226 of
the Constitution of India, in view of law laid down by Three Judge Bench of
Supreme Court in the case of Radheshyam and another Vs. Chhabinath
and others, 2015 SCC Online SC 170 and has contended that judicial orders
of the Civil court are not amenable to writ jurisdiction under Article 226 of the
Constitution of India. In view of aforesaid preliminary objection raised by
learned senior counse] for respondent No.1, we called upon the petitioner to
address this Court with regard to maintainability of the writ petition which has
been filed under Article 226 of the Constitution of India, which is directed
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against the orders passed by the Executing Court.

10.  Wehave heard the petitioner as well as learned senior counsel for
respondent No.1 only on the issgé of maintainabi lity of this writ petition
preferred under Article 226 of the Constitution of India and, therefore, we
shall deal with the aforesaid limited question whether the present writ petition
filed under Article 226 of the Constitution of India against the order passed
by the Executing Court is maintainable.

11.  The petitioner submitted that the decision of the Supreme Court in the
case of Naresh Shridhar Mirajkar Vs. State of Maharashtra, AIR 1967.
SC 1 has been dealt with in the celebrated case of His Holiness Keshavanand-
Bharti Vs. State of Kerala and another; AIR 1973 SC 1461 and, therefore,
the ratio laid down in the case of Mirgjkar (supra) stands watered down if !
not overturned, in terms of the view taken by the larger Bench. The petitionér
has invited our attention to paragraphs 1717 to 1719 of the judgment in the
case of Keshavanand Bharti (supra) and has submitted that judiciaryisa
State and is an authority under Article 12 of the Constitution of India and
judicial process is a State action. While referring to judgment of the Supreme
Court in the case-of S.P. Gupta Vs. Union of India (1981) Supp. SCC 87,
itis contended that judiciary is a separate but equal part of the State and is
duty bound to meet the constitutional objection of providing economic and
social justice through the process of law and must be involved not merely as
an umpire but more actively to bring social and economic justice to common
man. It is further submitted that violation of fundamental ri ght itselfrenders
the judicial decision a nullity. In this connection, reliance has been placedona
decision of the Supreme Court in the case of 4. R, Antuley Vs. R.S. Nayak,
(1988) 2 SCC 602. While referring to paragraph 58 of the decision ofthe.
Supreme Court in the case of State of Rajasthan Vs. Prakash Chand, (1998)
1 SCC1, itis pointed out that Constitution of India vests limited powers to all
Judges at all levels and thata J udge is although free but not totally free. It is
also pointed out that Dr. Durga Das Basu has criticized the dictum in’
Mirgjkar s case (supra) and has observed that the same is contrary to the
Constitution of India. : '

12.  It'is urged that decision of the Supreme Court in Mirajkar s case
(supra) is apparently unconstitutional in as much as it holds that a judicial
decision never violates fundamental right, It is also contended that State as
w_éll as respondent No. 1-Trust and respondent No.2, who is a Judicial Officer,
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who has intentionally, will fully and deliberately refused to follow judgments of
the Supreme Court, has rendered himselfliable for facing suo motu contempt
proceeding and for payment of compensatory cost. In this connection reference
has been made to the decisions of Supreme Court in the case of Pritam Pal
vs. High Court of Madhya Pradesh, Jabalpur, AIR 1992 SC 904, Rabindra
Nath Singh vs. Rajesh Ranjan alias Pappu Yadav and another, (2010) 6
SCC 417 and AIR 2009 SC 2214. It is also pointed out that the petitioner
has claimed the relief for reading down the Judges Protection Act and the
aforesaid reliefs can be granted only in a writ petition filed under Article 226
of the Constitution of India. It is also urged that the Executing Court while
passing the impugned judgment has committed jurisdictional error which renders
the judgment wultra vires and, therefore, the same is nullity. In this connection,
reliance has been placed on a decision of the Supreme Court in (1981) Supp.

* SCC 87 and Central Inland Water Transport Corporation vs. Brojo Nath

Ganguly, (1986) 3 SCC 156. )

13. It is urged that the writ petition was lawfully filed and has been
entertained by this Court directing issuance of notices and in compliance of
the order dated 5.3.2015, the petitioner has already paid the process fee. It is
further submitted that decision rendered by Three Judge Bench in the case of
Radheshyam and another (supra) appears to be limited to a casé whereupon
on facts, relief is claimed to quash the order passed by the Civil Court and rio
other reliefis claimed as has been claimed in the instant writ petition. Therefore,

the decision in the case of Radheshyam and another (supra) has no

application. It is also submitted that decision of Radheshyam and another

(supra) is per-incuriam, as it has failed to notice the decision rendered by 13
Judge Bench of the Supreme Court in the case of Keshavanand Bharti (supra).
It is also urged that reasonable time be granted to the petitioner so that he
could make deeper study on question of law. Lastly, it is contended that any
adverse order is passed against the petitioner, operation of the order dated
25.2.2015 be suspended for a period of four weeks in order to enable the
petitioner to approach the Supreme Court.

14.  On the other hand, learned senior counsel for respondent No.l
submitted that principal relief claimed in this writ petition is with regard to,
quashment of orders dated 16.12.2014 passed by the Executing Court in
MJIC No.561/12 and MJC No.40/13. It is further submitted that Three Judge
Bench of the Supreme Court in the case of Radheshyam (supra), by placing
reliance on decision rendered by Nine Judge Bench in the case of Mirajkar

‘s
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(supra) has rightly held that judicial orders passed by the Civi | Courts are not
amenable to writ jurisdiction under Article 226 of the Constitution of India
and, therefore, the instant writ pétition is not maintainable under Article 226
of the Constitution of India. It is further submitted that the petitioner has
statutory remedy available to him under Code of Civil Procedure, 1908 as his
objection preferred under Order 21 Rule 97 of the Code has been rejected.
In case, the petitioner feels that the objection has been rejected upon
adjudication, the remedy of an appeal under Order 21 Rule 103 of the Code
of Civil Procedure is avai lable to him and in the altérnative, the remedy of
filing a revision under Section 115 of the Code of Civil Procedure is available
to the petitioner. It is contended that the present writ petition is frivolous and

_ vexatious proceedings initiated by the petitioner knowing full well that it is -

open to him to challenge the validity of the decree as well as the impugned
order passed by the Executing Court by way of remedy prescribed under
Order 21 of the Code of Civil Procedure. Therefore, it is urged that in any -
case, the instant writ petition under Article 226 of the Constitution of India is
not maintainable. Learned senior counsel for respondent No.1 has also referred
to Division Bench decision of Himachal Pradesh High Court in the case
Deepak Khosla Vs. State of Himachal Pradesh and others, 2013 SCC
Online HP 2955. .

15. Wehave considered the respective submissions made by the petitioner
and learned senior counsel for respondent No.1. As stated supra, we are
dealing with the issue of maintainability of this writ petition preferred under
Article 226 of the Constitution of India alone and are not expressing any
opinion with regard to any other issues in writ petition and in particular on the
merits of the decision of the Executing Court challenged in the writ petition.

16.  Onperusal of the multiple reliefs claimed in the writ petition, it is evident
that the principal relief claimed in the writ petition is with regard to quashment
of order dated 16.5.2014 passed by the Executing Court in MJC No.561/12
and MJC No.40/13, which is evident from relief clause 7(a) (¢) and (d) of the
writ petition. The other reliefs are founded on the validity of order dated
16.05.2014 passed by the Executing Court and not independent thereto. In
other words, the other reliefs claimed by the petitioner are intrinsically
depéndent on challenge to the validity of the said order —having been passed
without jurisdiction and nullity in law. Suffice it to observe that the other reliefs
may require consideration only if the petitioner succeeds in challenging the
validity of the order passed by the Executing Court referred to above.
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17.  Itiswell settled in law that right to access to justice is a fundamental
right. See: Manohar Joshi Vs. State of Maharashtra and others, (2012) 3
SCC 619. However, that right is prescribed as per the procedure established
by law. In this context, we may examine the grievance of the petitioner with
regard to violation of fundamental right. In the instant case, the objection
preferred by the petitioner under Order 21 Rule 97 of the Code of Civil
Procedure has been rejected by the Executing Court vide order dated
16.5.2014 passed in MJC NO.561/12, which amounts to an adjudication
under Order 21 Rule 101 of the Code of Civil Procedure. Against that order,
the petitioner has the statutory remedy of filing an appeal under Order 21
Rule 103 of the Code of Civil Procedure. Similarly, against the order rejecting
the appl ication preferred by the petitioner for treating the judgment and decree
dated 10.10.2012 passed in Civil Suit No.19-A/2004 by the Executing court
as nullity, the petitioner has the remedy of filing a revision under Section 115
of the Code of Civil Procedure. See: Sawal Singh Vs. Ramsakhi, 2002(4)
MPHT 200. The contention raised in this writ petition about the validity of
order of the Executing Court being without jurisdiction and nullity in law can
be tested at the instance of the petitioner, if he were to resort to remedy under
Order 21 of the Code of Civil Procedure mentioned herein before. It is not
open to argue that that plea cannot be adjudicated by the forum/remedy
provided for under Order21 of the Code of Civil Procedure, Thus understood,
the High Court should be loath to entertain the challenge such as in the present
writ petition in exercise of extraordinary jurisdiction under Article 226 of the
Constitution of India. For, statutory remedies are available to the petitioner
for redressal of his grievance as well as in view of law laid down by Nine
Judge Bench of the Supreme Court in the case of Mirgjkar (supra) and Three
Judge Bench in the case of Radheshyam and another (supra), wherein, it has
been held that judicial orders passed by the Civil Court are not amenable to
writ jurisdiction under Article 226 of the Constitution of India. The contention
raised by the petitioner with regard to violation of fundamental right is sans
any substance, as the petitioner is not being denied access to justice.

18.  Thereliefs claimed by the petitioner with regard to reading down the
provisions of Judges Protection Act, payment of compensation as well as
initiation of suo motu proceeding against respondent No.2 are concerned, in
our considered opinion, in the facts of the present case, have been sought
only to justify the remedy by way of writ petition under Article 226 of the
Constitution of India. In one sense, the other reliefs claimed (except challenge
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to the validity of order of the Executing Court) are premature and superfluous.
These reliefs may become necessary only if the Court of competent jurisdiction
in the first instance were to accept the challenge founded on the argument that
the order of the Executing Court is without jurisdiction and nullity in law. As
a matter of fact, if the Court of competent jurisdiction were to accept that
argument of the petitioner, as a necessary corollary, it would quash and set
aside the order of the Executing Court on that count. We may hasten to add
that the other reliefs, as sought, in the writ petition, are to justify the challenge
to the order passed by the Executing Court by way of petition under Article
226. We may reiterate that if the competent forum in the specified proceedings,
resorted to by the petitioner under Order 21 were to accept the plea of nullity
of the decree or the ordér passed by the Executing Court which it is comipetent
to do, then only the question of reading down the provisions of Judges
Protection Act and for grant of compensation and initiation of swo motu
contempt proceeding against respondent No.2 may arise which may have to
be dealt with on it’s own merit. Such a stage has not at present arisen, as the
finding is yet to be recorded by the competent forum with regard to the validity
of the judgment and decree dated 10.10.2012.

19.  Asthe principal reliefs for consideration in this writ petition are of
quashment of orders dated 16.12.2014 in M.J.C.Nos. 563/2012 and 40/
2013 passed by the Executing Court, therefore, the ratio laid down in
Radheshyam (supra) squarely applies to the facts of the present case and the
contentions of petitioner that said decision does not apply, deserves to be
repelled.

20.  Asfarasthe contention of the petitioner that the law laid down by
Nine Judge Bench of the Supreme Court in the case of Mirajkar (supra) is
per-incuriam and that the decision in the case of Supreme Court in the case
of Radheshyam (supra) is also per-incuriam for the same reason, we are
afraid we cannot entertain this contention as the law laid down in Mirajkar s
case (supra) as well as in the case of Radheshyam (supra) binds us under
Article 141 of the Constitution of India. [See: Suganthi Suresh Kumar Vs.
Jagdeeshan, (2002) 2 SCC 420].

21.  Similarly, the contention of the petitioner that writ petition has already
been entertained by this Court is concerned, the same only deserves to be
stated to be rejected. The order dated 05.3.2015 reads as under:-

~
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“05.03.2015
Petitioner- Satya Pal Anand appears in person.

Smt.Shobha Menon, Senior Advocate wi th
Ms.Ankita Khare, Advocate for the respondent no.2.

. The principal grievance of the petitioner is that
objection filed by him on 16th March, 2013 has remained
undecided and the Executing Court hastened to pass final
orders first on 23rd April, 2014 which later on was recalled
and again on 16th May, 2014. )

" According to the petitioner, the order dated 16th
May, 2014 does-not deal with the written objection f iled
by the petitioner on 16th March, 2013. According to the
petitioner, not deciding the objection has vitiated the order .
dated 16th May, 2014. .

Issue notice to the respondents.

Respondents to deal with this contention specifically
and place on record relevant documents as may be advised
along with the affidavit to be filed before 10th March, 20135.

Rejoinder, if any, be filed before 12th March, 2015,
List on 13th March, 2015.

The advance copy of reply-affidavit be made
available to the petitioner.

At this stage, petitioner submits that the
respondents may hasten with the execution of the decree
and for which reason interim protection be granted.

Counsel for the respondents submits that the
veturnable date given by the Executing Court is 23rd Marcy,
2015.

In that case, in our opinion, no interim order is
required at this stage. In the event, the matter pending
before this Court cannot be decided before 23rd March,
20135, the Court may consider request for grant or nongrant
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of interim relief . T
C.C. today.”

Thus, it is evident that while issuing notice this Court has not dealt
with the issues of maintainability of the writ petition. It is also noteworthy that
despite opportunity being granted the petitioner has not filed any rejoinder
affidavit,

22. . The petitioner had lastly subritted that he may be given some more
time to prepare as he may have ‘o raise constitutional issues of some
significance. In our opinion, keerir g in mmd the dictum of the recent Supreme
Court decision directly on the guint which is binding on this Court, no fruitful
purpose would be served by giving further time to the petitioner, in as much
as, the argument of the petitioner that the dictum of Mirajkar s case as well
as Radheshyam 5 case is per-incuriam, if not nullity cannot be entertained by
this Court as is the well established position. Hence, we reject the request of
the petltloncr to give further time for preparation,

23. . . Asfarasthe submission made by the petitioner that the order dated
25.2.2015 should be kept in abeyance so as to enable him to approach the
Supreme Court, we are not inclined to accede to the said prayer, as the
petitioner is at liberty to resort to remedy prescribed by law before the
Competent Court which may deal with the same in accordance with law.

24.  Inview of preceding analysis, we hold that writ petition as framed and
filed under Article 226 of the Constitution of India is not maintainable. However,
the petitioner would be at liberty to take recourse to such other remedy as
may be available to him under the law. However, there shall be no order as to
costs., -

25.  Having held that the writ petition is not maintainable, we do not deem
it necessary to examine the grievance of the respondents about the frivolity of
present proceedings resorted to by the petitioner with full understanding-to
gain some more time and to deny the respondents of the fruits of the decree
operating in their favour— because of non-fulfilment of the conditions by the
petitioner which were imposed as condition precedent for stay of execution
of the decree.

26. Intheresult, the writ petition is dismissed with the liberties, as aforesaid.

Petition dismissed.
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APPELLATE CIVIL
Before Mr. Justice K.K. Trivedi
S.A. No. 798/2000 (Jabalpur) decided on 22 November, 2013

MUHAMMAD AYOOB KHAN (SINCE DECEASED)

THROUGH L.Rs. SAMSUNNISHA (SMT.) ...Appellant
Vs.
KRISHNAPRATAP SINGH & ors. ...Respondents

Civil Procedure Code (5 of 1908), Section 100 and Transfer of
Property Act (4 of 1882), Section 58 - Sale deed or Mortgage deed -
Document written for the purpose of executing mortgage - Therewasa °
* condition that in case the loan amount is not paid by the plaintiff the
mortgagee would be entitled to get a sale deed executed and the land
given in the possession of the appellant - There is no evidence that the
land was ever purchased by the appellant - Held - There is no perversity
or illegality in recording the finding by Courts below that the respondent/
plaintiff was the owner of suit land and the document Ex.P-1 was the
document of mortgage and not of sale - Courts below have rightly
decreed the suit - No interference is warranted - Appeal is dismissed.

(Paras 8 & 9)
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Cases referred ;
(2009) 2 SCC 673, AIR 1960 SC 301.

J.L. Mishra, for the appellant.
Aditya Adhikari & Abhishek Gulati, for the respondents.
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JUDGMENT

K.K. TriveDl, J. :- This is a second appeal under Section 100 of the
CPC by the defendants against the judgment dated 12.5.2000 passed in Civil
Appeal No.106-A/1997 by the Second Additional District Judge, Chhatarpur
arising out of judgment and decree dated 18.7.1996 passed in Civil Suit
No.18-A/1989 by the Civil Judge, Class-I, Chhatarpur.

2. The original respondent/plaintifffiled a suit alleging that the agriculture
land in certain khasra numbers, as indicated in the plaint, total area 26.571
hectares situated in village Goriya, Tehsil and District Chhatarpur was owned
by him. It was contended that since he was in need of money, he mortgaged

" the said land with the appellant/defendant on 23.9.1969. The land was never

transferred as an out and out sale to the appellant/defendant, on the other
hand, the same was being cultivated by the appellant as permitted by the
mortgagedeed. Claiming appellant/defendant himself as occupancy tenant,
he moved an application before the Tehsildar for the purposes of recording of
his name on the revenue entries of the said disputed land. When respondent/
plaintiff came to know about the said fact, he objected to the same, but the
Tehsildar passed an order and directed transfer of the land in the name of
appellant/defendant. Since the land was never transferred to the appellant,
such an action on the part of the Tehsildar was bad in law. Therefore, the suit
was required to be filed.

3. Upon service of the notice of the suit, a written statement was filed by
the appellant denying such contentions of the respondent/plaintiffand it was
contended that the land was ever since in possession of the appellant/defendant.
He was cultivating the said land and, therefore, treating him as an occupancy
tenant, his right was perfected under the provisions of Section 190 of the
M.P. Land Revenue Code. In fact, the appellant was put in possession by the
respondent/plaintiff, as they were having good relations and on 23.9,1969
some document was shown to the appellant/defendant by the respondent/
plaintiff on the pretext that it was a document to get the name of appellant
mutated on the land. It was agreed that a regular sale deed would be executed.
However, the appellant was in possession of the land as an occupancy tenant
and therefore rightly his name was mutated in the revenue record. Since no
such document of mortgage was executed, the respondent/plaintiff had no
title over the land in suit. He categorically alleged that vide sale deed dated
4.11.1972 the land in suit was transferred in the name of appellant by the
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original respondent/plaintiff.

4. The trial court, after framing of the issue, recorded the evidence of the
parties and reached to the conclusion that in fact the document placed on
record was not an out and out sale and therefore, no title was conferred on
the appellant. On the other hand, the original respondent/plaintiff having the
title on the land in suit, was entitled to such a declaration and the order passed
by the Tehsildar, Chhatarpur for mutation of the name of the appellant in the
revenue records of the land in suit dated 29.3.1984 was void and ineffective.

5. The appellant preferred an appeal against such a finding of the trial
court. The lower appellate court, after marshaling the evidence available on
record and after examining the documents, came to the conclusion that no
error of law was committed by the court below in decreeing the suit of the
respondent/plaintiff and dismissed the appeal. Hence, this second appeal. After
summoning 6f the record, an interim protection was granted by this Court on
14.10.2000. The appeal is admitted on the following substantial questions of
law:

“(1)  Whether in view of the fact that the document dated
23.9.1969 (Ex.P-1) was the mortgage deed, the suit for
declaration as filed by the appellant as owner of the land in
question would have been decreed by the Courts below?

(2)  Whether the finding regarding possession recorded by -
the Courts below is perverse?

(3) . Whether in the facts and circumstances of the case the
conclusion recorded by the Courts below is justified in law?”

6. On consideration of the first question of law, if the documents said to
be produced by the respondent/plaintiff are examined, it would be amply clear
that Ex. P-1 was nothing but a mortgage deed. Opening of this document
indicates that the same was written for the purpose of executing a usurpatory
mortgage for Rs.1000/-. This particular document indicates that there was a
condition that in case the amount of loan obtained by the respondent/plaintiff
is not paid within a period of two years, the mortgagee would be entitled to
getasale deed executed for the property mortgaged. This particular document
further indicates that the respondent/plaintiff agreed that for a period of two
years the land in suit is given in possession of the appellant and from the crops
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of the said land respondent/plaintiff will get nothing as the same would be
payable to the appellant/defendant, the-mortgagee in lieu of the interest and
repayment of the amount of loan. It was further agreed that till the amount of
loan is not repaid, the land mortgaged would not be transferred to any other
person. The said document was executed in presence of witnesses. Yet another
documént is placed on record as Ex.P-2, a statement of the appellant himself
recorded on affidavit wherein he admitted that the land in suit was mortgaged
with him right from the year 1969 and that is how he is in possession of the
said land. He further admitted that the land in suit in fact was belonging to
respondent/plaintiff and it was recorded in the revenue record in the name of
the respondent/plaintiff. In the objection, which was raised by the appellant in
one of the proceedings for attachment of the land in suit by the revenue
authorities on account of non-payment of revenue dues of the State
Government, again it was admitted that the land was belonging to the
respondent/plaintiff, but the appellant was put in possession of the said property.
As against this evidence though some sort of sale deeds were produced to
show that the land was in fact purchased by the appellant, however, there
was no reference of payment of sale consideration. Further, the sale deeds
were not for the entire area, which was said to be placed in mortgaged with
the appellant. The area said to be sold to the appellant by the aforesaid sale
deeds Ex.D-1 and D-2 was not the area or the land which was mortgaged
with the appellant. Certain other documents-were produced by the appellant
in evidence to show thit the facts were admitted by the respondent/plaintiff
with respect to the execution of sale deeds, but the fact remains that description
of the property said to be mortgaged and the description ofthe property sold
under the sale deeds was not specifically proved nor tallied.

7. The respondent/plaintiff examined the witnesses to prove that there
was a mortgage of the land in suit with the appellant and no out and out sale
was executed. For the said purpose, the respondent/plaintiff examined the

-witness from the Registry Office, who categorically deposed that a document

of mortgage was registered on 23.9.1969 in the office of the Registrar,
Chhatarpur. One Govind Singh, as a attorney of the respondent/plaintiff, was
examined as a witness, who exhibited all the relevant documents referred to
hereinabove. In the extensive cross-examination of this witness, nothing
material has been brought on record to show that the Ex. P-1 was not a
mortgage, but an out and out sale. The other witness of the respondent/plaintiff
stated that the respondent/plaintiff had given the land in possession to the
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appellant. As against this evidence of the respondent/plaintiff, the appellant/
defendant examined himseifand categorically deposed that no mortgage deed
was executed by the respondent/plaintiffin respect of the land in suit mortgaging
the same with the appellant/defendant. He further categorically contended
that the respondent/plaintiff agreed to sell the land for a sum of Rs.3000/- of
which some part of the amount was paid by him, but he could not point out as
to why the sale deed was not executed. In paragraph-3 of his court statement,
he categorically stated that the land was never mortgaged with him by the
respondent. On the other hand he contended that the land was given to him as
a Sikmi agriculturist. In his cross-examination, again he could not point out as
to why he has not taken any step to get the sale deed executed in respect of
the agreement said to be executed. He again could not disclose as to why an
available document of sale of the land in his favour could not be produced by -
him even after obtaining a certified copy of the same from the Registrar Office.
He could not depose as to why the agreement of putting the appellant as a
Sikmi agriculturist could not be executed. There was nothing to show in the
entire evidence of the appellant that the land was ever purchased by him in out
and out sale. Likewise, the other witnesses examined by the appellant could
not support the contentions of the appellant. Even DW-3 Lachchu son of
Mullu stated that he was not aware whether any mortgage deed was executed
in respect of the land in suit or there was an out and out sale.

8. Marshalling these evidence, if the trial court reached to the conclusion

that the respondent/plaintiff had categorically proved that he was the owner-
of the land and that the said land was mortgaged with the appellant/defendant,

it cannot be said that such a finding was erroneous. Though a counter claim

was filed by the appellant, but from the facts, as have been indicated

hereinabove, the learned trial court has rightly held that none of the issue

framed on the counter claim of the appellant could be found proved. These

evidence were marshalled by the first appellate court in appeal filed by the

appellant and the learned lower appellate court also reached to the conclusion

that the land in fact was mortgaged, therefore, such an order of mutation of
the name of the appellant on the land in suit could not have been passed by the

Tehsildar. The factum of payment of amount of 1oan or release of the property

after the realization of the whole of the amount of loan with interest, on account

of receiving the produce from the said land, was also thus found proved.

9. The law in this respect is well settled. On various occasions the courts
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- of law have looked into the provisions of Section 58 of the Transfer of Property

Act, 1882 where the 'mortgage’ is defined. A simple mortgage may be a
transaction where money is paid on loan wherein a condition is agreed
expressly or impliedly that in the event of failure of the mortgagor to repay
according to his contract, the mortgagee shall have a right to cause the
mortgaged property to be sold and the proceeds of sale to be applied. Similar -
was the wordings in the document Ex.P-1. TF this particular aspect is examined,
in view of the law laid down by the Apex Court in the case of C. Cheriathan
vs. P Narayanan Embranthiri - (2009) 2 SCC 673, no iota of doubt is left
that Ex.P-1 was nothing but a mortgage deed. The condition implied was
payment of loan, receipt of the loan amount in repayment through agricultural
proceeds of the suit in land, mortgaged with the appellant and therefore if 2
right is conferred on the respondent/plaintiff by the courts below by decreeing
the suit, it cannot be said that the error of law was committed by the courts

" below. It is also well settled that a test of sale and mortgage by conditional

sale is to be applied looking to the evidence available on record, as has been
held by the Apex Court in the case of Bhaskar Waman Joshi (deceased)

and others v. Shrinarayan Rambilas Agarwal (deceased) and others —
AIR 1960 SC 301. If this test is applied in view of the specific evidence led
by the parties, again nothing is left to consider whether the Ex.P-1 was a
document of sale or a document of mortgage. Lastly, the appellant himself has
denied such a document and has very categorically contended in his written
statement as also in the court statement that the document Ex.P-1 was never
executed by him. He himself could not produce any document of sale of the
land in suit in his favour by the respondent/plaintiff. Even when a counter
claim was made in this respect, the burden was not discharged by him. In
view of this, it cannot be said that error of law is committed by the courts
below in rejecting the counter claim of the appellant and decreeing the suit of
the respondent/plaintiff.

10.  Accordingly, there is no substance in this appeal. In fact, Ex.P-1 isa
mortgage deed and as such the declaration granted by the courts below in
favour of the respondent/plaintiff and the decree passed in this respect is just
and proper. The substantial questions of law are answered accordingly. The
appeal fails and is hereby dismissed. However, in the facts and circumstances
of the case, there shall be no order as to costs.

Appeal dismissed.
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. A. Accommodation.Control Act, M.P. (41 of 1961), Section
12(1)(c) - Denial of title - Agreement to sell between erstwhile owner
" and appellant no. 1 (Tenant) - Subsequently, erstwhile owner sold the
suit shop to the plaintiff (Landlord) - Held - Mere execution of
‘agreement to sell does not confer title on tenant - Judgment & decree
of both the Courts below u/s 12(1)(c) of the Act affirmed - Appeal
dismissed. (Para 8)
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B. Accommodation Control Act, M.P. (41 of 1961), Section
"12(1)(B) - Sub-letting - Appellant no. 1 (Tenant) shifting his business -
Possession handed over to appellant no. 2 - Held - Possession of appellant
no. 2 neither authorised by erstwhile owner nor by the plaintiff (Landlord),
50 decree u/s 12(1)(b) of the Act also affirmed. (Para 10)

&. VITT (AT RIFRE, A (1961 BT 41), STRT 12(1)() —
F7-vRIErt — arfianeff wais 1 (RRAER) ¥ g FRIAR BT T
RadT frar — afiarefl sws 2 ® s swraRa fear TET —
FffEiRa — sfrarefl 0w 2 o1 wer 9 @ qoqd @ gRr R T @
I (Feriaes) g mitrgd 2, o sftiaw @t eRr 12(1)(#) =
safa Rt @ @ afufe @ 0 :



LL.R[2015]M.P. Saheed Khan Vs. Shareef Hussain 1795
Cases referred :
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MPLJ 103.

" Akhilesh Jain, for the appellants.
M.P. Acharya, for the respondent.

"JUDGMENT

K.K. Trivepi, J. :- This second appeal by appellants/defendants/
tenants under Section 100 of the Code of Civil Procedure is against the
judgment and decree dated 29/7/2002 passed in Civil Appeal No.17-A/2002
by 2nd Additional District Tudge, Sehore arising out of judgment and decree
dated 30/8/2001 passed in Civil Suit No 84-A/ 1998 by 3rd Civil Judge Class-
11, Sehore

2. The respondent/plamnﬂ'flandlord filed a suit for eviction of the appellant/

defendants/tenants on various grounds as prescribed under Section 12(1) of

the M.P. Accommodation Control Act, 1961 (hereinafter referred to as ‘the
_ Act'). It was contended that respondent/plaintiff has purchased the shop in
~ suit by a registered sale deed dated 30/5/1991. Original defendant No.1 was
tenant of the erstwhile owner of the shop. However, the original tenant sub-
let the shop to the appellant No.2. After purchase of the shop the respondent/
plaintiff gave a notice terminating the tenancy of'the defendants and asked for
delivery of possession of the shop as also payment of arrears of rent which
was due. Such claim made by respondent/plaintiff was contested by the
appellants on the ground, inter-alia, that the appellant No.2 was not a tenant
of the respondent/plaintiff. It was denied that the shop was purchased by the
respondent/plaintiff. It was contended that on 30th May, 1991 the original
owner of the shop Tahir Ali had not remained the owner of the said shop as he
has agreed to sell the same to the appellants/defendants vide agreement dated
10/2/1991. The appellants were put in possession of the shop in their capacity
as intending purchaser and not as tenant, therefore, there was no relationship
of landlord and tenant between the appellants and said Tahir Ali after
10/2/1991. The suit as filed by respondent/plaintiff was not maintainable and,
in fact, the suit was liable to be dismissed.

3. The trial Court framed the issues and recorded the evidence of the
parties. After evaluation of the evidence available on record, learned trial
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Court held that the respondent/plaintiff has proved that he was the ownerand '
landlord of the disputed shop, however, since it was found by learned trial
Court that the respondent/plaintiff could not prove the fact that the rent was
not paid by the appellants and that the suit shop was bona fidely required by
respondent/plaintiff, the claim in that respect was rejected. The suit was
decreed only on the ground that by denying the title of the respondent/
defendant on the suit shop, the appellants/tenants have made themselves liable
to be evicted. The suit was partially decreed on this count only.

4. The appellants preferred an appeal before learned lower appellate
Court on the various grounds. It was contended in the appeal that the trial
Court has failed to see that the appellants were in possession of the suit shop
on the strength of agreement to sale the shop, therefore, it was wrongly held
by trial Court that the appellants were, in fact, the tenants of the respondent/
plaintiff and since they have denied the title of the respondent/plaintiffin the
. shop in suit, they were liable to be evicted. Learned lower appellate Court
after marshalling the evidence available on record and after examining the
finding recorded by the trial Court dismissed the appeal and decreed the suit
of the respondent/plaintiff against the appellants on the ground of sub-letting
of the suit shop also. Feeling aggrieved by the judgment and decree of the first
appellate Court, this second appeal is filed which is admitted on 7/4/2003 on
the following substantial question of law: '

")  Whether under the circumstances of the case denial of
title would furnish a ground of eviction u/s 12(1 )(c) of the
M.P. Accommodation Control Act?

(i)  Whether the finding of sub-letting was based on no
evidence ?"

5. Itis vehemently contended by learned counsel for the appellants that
once it was demonstrated by examining the witnesses and by producing the
documents that by virtue of an agreement to sale, the appellants were put in
possession of the suit shop, they were not to be treated as tenants. Even
otherwise if during the continuance of such agreement to sale, erstwhile owner
of the property transferred the suit shop to the respondent/plaintiff by a
subsequent sale deed, the tenancy of the appellants cannot be said to be
attorned automatically. It was the fact that original deféendant No.1/appellant
No.1 alone was tenant of said shop of Tahir Ali, the earlier owner of the suit
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shop and since the suit filed against the said appellant No.1 by Tahir Ali for
eviction has failed, the judgment and decree was affirmed up to the second

appellate stage, ultimately suit shop was agreed to be sold to the appellants

jointly. Appellant No.2 was put in possession of the shop in his capacity as

prospective purchaser but he could not be treated as a tenant of Tahir Ali in
any manner. At the best, he would be a licency and his right to continue in
possession of the suit shop cannot be jeopardized treating him as a tenant. At
the best, if the agreement was not made enforcible by the appellants, it was to

be treated as a lease. The lease could be determined in terms ot Section 111

of the Transfer of Property Act, 1882 and it was, thus, to be held that the

appellant No.2 was not to be treated as a tenant. If, in alternative, the agreement

to sale was not be treated as a lease, appellant No.2 was in permissible
possesston of the suit shop and if any title accrued to the respondent/plaintiff
on account of sale of suit shop, he was required to ask for decree of possession

by paying ad valorem Court fe¢ on the value of the suit shop and no tenancy -
suit was maintainable. This particular aspect has been lost sight by two Courts
below and, therefore, the judgment and decree passed by the Courts below
is bad in law. It is further contended by learned counsel for the appellants that
there was no evidence available on record to show that appellant No.1 was
.original tenant and that he has sub-let the shop.in suit to appellant No.2 and,
therefore, the findings arrived at by the lower appellate Court are perverse.
Such judgment and decree is, thus, liable to be set aside.

6. Percontra, it is contended by learned counsel for the respondent that
burden was on the appellants to show that they were put in possession of the
shop in capacity as a prospective purchaser. The nature of the agreement said
to be executed in favour of the appellants by erstwhile owner of the suit shop,
itself, indicates that the original landlord of the suit shop was fighting against
appellant No.1 for his eviction and since he has become fed up with the
litigation, ultimately he agreed to sale the shop to the appellants. However,
the said agreement was never materialized nor any attempt was made by the
appellants to get the agreement enforced. The right of the ownership of the
Shop was not available to the appellants when the suit shop was already sold
subsequently to the respendent/plaintiff, therefore, their status as a tenant was
continued. In view of this, if a decree is granted by the Courts below for
eviction of the appellants, it cannot be said that any wrong is committed by
the Courts below. Such submissions made by learned counsel for the appellants’

are totally misconceived and the appeal is liable to be dismissed.
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7. Heard learned counsel for the parties at length and perused the record
of the Courts below.
8. First of all, it is to be seen whether any ground under Section 12(1)(c)

of the Act was made out to grant any decree of eviction against the appellants/
defendants or not. The ground for eviction of tenant as prescribed under Section
12(1)(c) of the Act is that the allegation of creating any nuisance or doing any
act which is inconsistent with the purpose for which the tenant is admitted to
the tenancy of the accommodation or which is likely to affect adversely and
substantially the interest of the landlord then on proof of such facts a decree
of eviction can be granted. The allegation in this respect are required to be
seen in the plaint. In paragraph -7 of the plaint allegations were made that the
appellants/tenants have caused damage to the suit shop and have made it in
such a condition that the same can be demolished at any time. It was alleged
that when the information about transfer of suit shop was given by a notice of
demand by the respondent/plainfiff, his ownership was denied by the appellants/
defendants. Such pleas raised by the respondent/plaintiff were to be replied
specifically by the appellants in their written statement. Issue No.6 and 9
weére framed in this respect, and finding the issue proof after appreciation of
evidence adduced in this respect, learned Civil Court held that since tenancy
is proved, therefore, issue No.6 and 9 are found proved and in view of this, a
decree of eviction of the tenant can be granted under the provisions of Section
12(1)(c) of the act. In fact recording such finding, it was treated that an adverse
affect is to be caused to the respondent/plaintiff, landlord only because a plea
was raised by the appellants in their written statement that they were owner
and in possession of the suit shop and they were not the tenants of the
respondent/plaintiff. The evidence to this effect is also required to be examined.
Admittedly, an agreement was executed in between the appellants and earlier
owner of the suit shop namely Mullah Tahir Ali. The reasons for executing
agreement Ex.D/1-c, itself, was that the suit was filed by said Tahir Ali against
appellant No.1 for his eviction, but, that suit was dismissed and judgment and
decree of trial Court was affirmed up to the second appellate stage. The
landlord of appeliant No.1 was fed up with the tenant and that is why he was
litigating against him for his eviction. Ultimately, he succumbed to all these
circumstances and agreed to sell the suit shop to the appellants. Merely because
an agreement was executed in favour of the appellants, they were not become
title holders of the suit shop. If they were interested in getting the said suit
shop, they were required to approach the said original owner for sale of the
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shop by execution of a deed- of transfer. Nothing was done by them and
ultimately the shop was purchased by respondent/plaintiff by a registered sale
deed said to be executed on 30/5/1991 as is clear from Ex.P/10-C. This sale
deed could have been objected by the appellants and they could have raised
an objection that there was a prior agreement to sale the suit shop to them
but, they did nothing. It appears that they were thinking that if the original
landlord could not get them evicted, any subsequent purchaser would also
not be entitled to get a decree of eviction. All these circumstances were
considered by the Courts below and a decree of eviction was granted against
the appeliants. The lower appellate Court also affirmed such finding, therefore,
in these circumstances, denial of title of the respondent/plaintiff amounts to
serious prejudice which was going to be caused to the respondent/plaintiff
and, therefore, the decree was rightly granted by the Courts below. In fact,
the agreement said to be executed in favour of the appellants by the erstwhile -
owner of the shop in suit bécame in executable by lapse of time and lapses'on
the part of the appellants themselves. Indefinite rights were not available to
the appellants to claim as if they become title holders of the suit shop because
agreement was executed in their favour to sell the shop.

9. The law with respect to such disclaimer and test of bonafide claim has
been well settled. In case of Mirkhan Nathhe Khan Vs. Kutab Ali Tayab
Ali (1979 MPLIJ 155) a Division Bench of this Court has held that if aland
lord claims the derivatory title, then a tenant can bonafidely raise objection in
that respect and the principle of estoppel would not be attracted against such
a tenant. However, if such stand are seen the act of appellant cannot be said
to be bonafide in view of aforesaid findings. The principle laid down in case
of Majati Subbarao Vs. PV.K. Krishna Rao (deceased) by Lrs (AIR 1989
SC 2187) by the Apex Court would be squarely applicable in this case. Even
in case of S. Thangappan Vs. Padmavathy (AIR 1999 SC 3584) this has
been held by Apex Court that such default made by the tenant itselfis a good
ground for eviction of ténant treating it as a forbidden act of estéppel under
Section 116 of Evidence Act. In view of these law and the findings arrived at,
no interference in the judgment and findings of the Courts below is called for.

10.  Nowthe second question would be whether the sub-letting are proved
or not. Admittedly, only original appellant No.1/defendant No.1 was the tenant
of the erstwhile owner of the suit shop. The moment said suit shop was
purchased by the respondent/plaintiff by virtue of operation of law, the tenancy
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was also attorned. As has been held herein above, the right to continue as
owner of said suit shop was not conferred on the appellants for time immemorial.
Since the sale deed, itself, was not got executed expeditiously pursuant to the
agreement, the possession of appellant No.1/ defendant No.1 reverted back
to that of a tenant. Appellant No.2 was not to be allowed to continue in
possession of the suit shop after sale deed was executed in favour of the
respondent/plaintiff. Thus, in fact, the ground for grant of decree of eviction
under Section 12(1)(b) of the Act was also made out. The evidence available
on record indicates that the original appellant No.1 had actually shifted his
business to else where and was not continuing his business in the suit shop.
Accordingly, if the shop was taken in possession by appellant No.2, he was
required to seek permission of the respondent/plaintiff. It is not the case of the
appellants that continuance of appellant No.2 was authorised by the erstwhile
- owner of the shop, even after expiry of the period of agreement to sale. In
view of this, the finding recorded by the lower appellate Court for eviction of
appellant under the provisions of Section 12(1) (b) of the Act also cannot be
said to be unjustified.

11.  Learned counsel for the appellants has placed reliance on judgment of
this Court in the case of Rekha Wd/o Vijay Singh Rana and others Vs. Smt.

Ratnashree W/o Rajendra Kumar Jain, 2006 (1) MPLJ103, and has
contended that the document of sale produced by the respondent/plaintiff
was not proved in the manner indicated in the Evidence Act. It is to be seen
that the appellants have not denied the said document. They said that they
have no knowledge of execution of such sale deed. In fact, they were insisting
on proving of their own agreement to sale and were saying that the suit shop
could not be sold to the respondent/plaintiff. There is, thus, distinction in the
facts, therefore, the law laid down by this Court in the case of Rekha (supra),
would not be attracted as a whole.

12, Lastly, itis contended by learned counsel for the appellants that in
case the appeal fails, the appellants may be granted at least two years' time to
vacate the suit shop. Such prayer made by learned counsel for the appellants
is opposed by learned counsel for the respondent/plaintiff. It is seen that suit,
itself, was filed in the year 1995. The same has remained pending before
Courts for all these years and the appellants have already enjoyed the
possession of the suit shop. Though the bona fide need of the respondent/
plaintiff is not proved but, since a decree of eviction is granted against the
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appellants by two Courts below and the said judgment and decree is affirmed
by this Court, it would not be proper to grant time to the appellants to vacate
suit accommodation. Such a prayer of the appellants is, therefore, rejected.
The substantial questions of law are answered accordingly.

13.  Inview of forgoing, this appeal fails and is hereby dismissed with
cost. The appellants will bear the cost of the respondent. Counsel fee
Rs.3000/-, if pre-certified.

Appeal dismissed.

L.L.R. [2015] M.P., 1801
) APPELLATE CIVIL
Before Mr. Justice Sanjay Yadav
M.A. No. 317/2014 (Jabalpur) decided on 5 April, 2014

TILAK EDUCATION RESEARCH &

DEVELOPMENT SOCIETY & anr. . ...Appellants
Vs.
SMT. PHOOLWATI & ors. . : ...Respondents

Civil Procedure Code (5 of 1908), Order 41 Rule 234 and

Transfer of Property Act (4 of 1882), Section 44 - Transfer of undivided

share by coparcener - Respondent filed the suit for declaration of title,
partition and mesne profits - Suit was decreed - Objection was filed
before executing Court that appellants have purchased a part of
disputed Jand from a coparcener - Appellate Court remanded the matter
to ascertain the title of decree holder in respect of 1/2 share by
collecting evidence - Held - Transferee from a co-owner would not be
in a better position than the co-owner and does not have any right to
exclusive possession - Appellate Court rightly remanded the case back
- Appeal dismissed. ' (Paras 4,7, 8 & 12)
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Cases referred : .
AIR 1973 MP 222, AIR 1997 SC 856, AIR 1998 SC 1827.
Ravish Agrawal with Avinash Zargar, for the appellants.
(Supplied: Paragraph numbers)
ORDER .
| SANJAY Yapav, J. ;- Heard on admission.

2. This Appeal under Order 43 Rule 1(u) read with Section 100 of the
Code of Civil Procedure, 1908, [for short the 'CPC'} at the instance_of
objectors-appellants in Execution Case No.195/2005 (51¢.197/2005), is
directed against judgment and decree 11.12.2013 in Regular Civil Appeal
No.180/2013 by Third Additional District Judge, Bhopal, arising out of deemed
judgment and decree dated 7.10.2013.

3.  Attheoutset, it may be mentioned that, as stated in paragraph 1.11 of
memoranduin of appeal, the appellants confine the challenge to the impugned
order in so far as it remands the matter. It is stated that, in view of documentary
evidence on record, the Court below could have decided the matter on merits.
The order of remand, it is stated, is an exercise in futility, inasmuch as in order
to adjudicate and decide the objections raised by the appellants, could be
decided without recording evidence on the basis of documentary evidence
already onrecord.

4. The background facts giving rise to an occasion for the appellants to
raise objections briefly are that a Civil Suit No.106-A/1987 was instituted by
Smat. Phoolwati (first respondent) on 15.6.1987 for declaration of title, partition
and mesne profits in respect of 15.24 acres of land situated at Village Barkheda
Bonder Tahsil Huzar District Bhopal.

5. The suit was decreed on 18.7.1994 in the fo_llowing terms -

8. UF U8 e B AR TR a0 BT T Rig Uy WS |
Hifter far s @ - '
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6. The decree was put to execution on 13.3.1995 whereon the appellants -
raised objection under Order 21 Rule 97 CPC as to land bearing Khasra
No.475/2, admeasuring 0.591 hectare (1.46 acres) and Khasra No.476,
484/2 admeasnring 1.052 hectare (2.60 acres) that the land was purchased
from one Ku. Anisa Khan vide sale deed dated 9.7.2009. That said Ku.

- Anisa had purchased the property from Col G.S. Uppal on 16.9.2007 who

had purchased from Deepak Dixit on 30.3.2002. Deepak Dixit had purchased
the suit property from Pannalal (in application, it is stated that he had purchased
from Gulab Bai (See. Paragraph 5 of the application under Order 21 Rule 27
CPC). That, Pannalal had purchased the property from Gulab Bai vide sale
deed dated 14.6.1984 i.e. prior to the partition and when the property was
part and parcel of joint family property forming part of 15.24 acres.

7: The Executing Court, by order dated 7.10.2013, rejected the
objections in the following terms -

“Sigl oe AT el @ aFEeR o Y9 & U8
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‘8. Agegrieved, the objector-appellants preferred an appeal under Section
96 of CPC before Third Additional District Judge, Bhopal. The appellate
Court relying upon the provisions of Section 44 of the Transfer of Property
Act, 1882 and a full Bench decision of this Court in Ramdayal v. Manaklal
AIR 1973 MP 222 in respect of right of coparcener to alienate property
before its partition and decisions in Brakmdeo Chaudhary v. Rishikesh
Prasad Jaiswal AIR 1997 SC 856 and Shreenath v. Rajesh AIR 1998 SC
1827 as regards to scope of objections raised under Order 21 Rule 97 CPC,
held -
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9. It is this exercise of power by the Appellate Court which is being
taken exception of by the appellants-objectors on the ground that the Court -
below ought to have decided the objections raised by the appellants on merits
instead of remanding the matter to the Executing Court. That, there being
sufficient material on record, the order of remand is unwarranted.

Rule 23 A of Order 41 CPC stipulates -

"Where the Court from whose decree an appeal is
preferred has disposed of the case otherwise than on a
preliminary point and the decree is reversed in appeal, anda
retrial is considered necessary, the appellate Court shall have
the same powers as it has under Rule 23."

10.  Apparently, the resistance of execution of decree by the appellants
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has been on the ground that the property purchased by them was sold out on .

14.6.1984 by judgment-debtor to Pannalal from whom the property transferred
to Deepak Dixit, from Deepak to Col. G.S. Uppal, from Col. G.S. Uppal to
Ku. Anisa Khan & from Anisa to the appellant-Society and that the sale deed
executed on 14.6.1984 and the subsequent sale deeds were not subject matter
of partition suit.

11. True it may be, fact however remains that in 1984, one of the member
of coparceners i.e. Gulab Bai had transferred the part of coparcenery property
which though is permissible under Section 44 of the Transfer of Property Act,
1882, which stipulates - ‘

"Where one of two or more co-owners of immovable
property legally competent in that behalf transfers his share of
such property or any interest therein, the transferee acquires,
as to such share or interest, and insofar as is necessary to give -
effect to the transfer, the transferor's right to joint possession
or other common or part enjoyment of the property, and to
enforce a partition of the same, but subject to the conditions
and liabilities affecting, at the date of the transfer, the share or
interest so transferred.”

12. The principle which culls out from Section 44 of 1882 Actisthata
transferee from a co-owner would not be in a better position than the co-
owner himself and hence he would also not be entitled to claim exclusive
possession of any particular part of the joint property. It assures that the
transferee has right to joint possession or common enjoyment of the property
but does not confer on the transferee any right to exclusive possession.

13. Itisthis aspect which the appellate Court having faced with has remitted
the matter to be examined by the Executing Court.

14.  Adjudged from the context above, the appellate Court is well within
its jurisdiction to have remitted the matter to the Executing Court, as would
warrant any interference.

15.  Inthisresult, the appeal fails and is dismissed in limine.

Appeal dismissed.
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LL.R. [2015] M.P., 1807
APPELLATE CIVIL
Before Mr. Justice R.S. Jha
M.A. No. 1530/2014 (Jabalpur) decided on 29 September, 2014

NEW INDIAASSURANCE CO. LTD. ...Appellant
Vs.
SHAILESH KURMI & ors. ... Respondents

Motor Vehicles Act (59 of 1988), Section 173 - Insurance
Company assailed the award of pay and recover on the ground that it
is illegal as the Tribunal has recorded a finding regarding breach of
policy ~Held - Tribunal has passed the impugned award relying on the
order passed by the Supreme Court - It does not suffer from any patent
1llegallty or perversity - Appeal dismissed. (Paras 4 & 5)

vfavma;féﬁw(mgaaass)w:rs—mafw#fmaﬂ
IR aqelt @ s # T AER ® gEA A fr 97 adw 2 w4
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Ty @ ~ g ||

Case referred :
2013 (3) ACCD 1337 (SC).
Ashzsh Kumar Vaidya, for the appellant.
(Supplied: Paragraph numbers)
ORDER
R.S. Jua, J. :- Heard on the question of admission.

L. The appellant has filed this appeal being aggrieved by award dated
29.4.2014 passed by the Additional Motor Accident Claims Tribunal, Sagar
in Case No.13/2013, wherein an award of Rs.2,50,000/- has been passed in
favour of the claimants and an order has been passed against the appellant for
paying the compensation and thereafter to recover it from the owners.

2. The learned counsel for the appellant submits that the only ground on
which the award is sought to be assailed is the order of pay and recover
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passed by the Tribunal which is patently illegal as the Claims Tribunal has
recorded a categorical finding regarding breach of policy.

3. Having heard the learned counsel for the appellant, it is observed that
the present case is one of breach of policy and the Tribunal, by relying upon
the decision rendered by the Supreme Court in the case of S. E. Appan Vs.
United India Insurance Company Ltd., 2013 (3) ACCD 1337 (SC), has
passed an order of pay and recover.

4. From the aforesaid, it is clear that the order has been passed relying
on the aforesaid decision of the Supreme Court which does not warrant any
interference as it does not suffer from any patent illegality or perversity.

5. The appeal filed by the appellant, being meritless is accn.)rdingly
dismissed. The award dated 29.4.2014 passed by the Additional Motor
Accident Claims Tribunal, Sagar in Case N0.13/2013 is hereby affirmed.

Appeal dismissed,

LL.R. [2015] M.P., 1808
APPELLATE CIVIL
Before Mr. Justice R.S. Jha
M.A. No. 972/2014 (Jabalpui) decided on 7 October, 2014

RAMKALI BAI & ors. ...Appellants
Vs.
SUDHIR YADAV & anr, ...Respondents

Motor Vehicles Act (59 of 1988), Section 163-A - Motor accident
- No fault liability - Proceeding u/s 163-A being a social security
provision, providing for a distinct scheme, only those whose annual
income is upto Rs. 40,000/- can take the benefit thereof - All other
claims are required to be determined in terms of Chapter XII of the
Act - Tribunal has rightly rejected the claim of the appellants - Appeal -
dismissed. (Para 5)
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Case referred :
(2004) 5 SCC 385.

Kapil Patwardhan, for the appellants.
R.K. Jain, for the respondent no. 2.

(Supplied: Paragraph numbers)
ORDER
R.S. Jua, J. :- Heard on the question of admission.

2. The appellants have filed this appeal being aggrieved by the award
dated 04.12.2013 whereby the claim of the appellants for grant of
compensation under the provisions of section 163 A of the Motor Vehicles
Actrelating to no fanit liability, has been rejected on the ground that admittedly
the deceased's income was Rs.500/- per day and Rs.15,000/- per month or
Rs.1,80,000/- per year.

3. The learned counsel for the appellants submits that in such cases, even
if, it was an admitted fact that the income of the deceased was Rs.1,80,000/-
per year, the Tribunal should have restricted the income of the deceased to
Rs.40,000/- per anntim and should have allowed the application under section
163 A ofthe Act as the said provision is a social welfare legislation.

4, The learned counsel for the respondent no. 2 submits that the tribunal
has dismissed the claim of the appellants relying upon the decision of the
Supreme Court rendered in the case of Deepal Girishbhai Soni and others
Vs. United India Insurance Co. Ltd. Baroda (2004) 5 SCC 385, therefore
there is no error in the impugned award, warranting interference by this court.

5. Having heard the learned counsel for the parties and having perused
the record of the court below, it is observed that the Supreme Court has
recorded the following conclusion in para 67 of its order:-

“(67) We, therefore, are of the opinion that Kodala
(supra) has correctly been decided. However, we do not agree
with the findings in Kodala (supra) that if a person invokes
provisions of Section 163-A, the annual income of Rs. 40,000/-
per annum shall be treated as a cap. In our opinion, the
proceeding under Section 163-A being a social security
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provision, providing for a distinct scheme, only those whose
annual income is upto Rs. 40,000/~ can take the benefit thereof.
All other claims are required to be determined in terms of
Chapter XII of the Act.”

6. In view of the aforesaid, it is clear that the Tribunal has rightly rejected
the claim of the appellants in view of the admitted fact that the deceased was
earning Rs.500/- per day or Rs.1,80,000/- per annum and in view of the said
admitted fact the application 163-A of the Act has rightly been rejected.

7. I do not find any illegality or infirmity in the impugned award. The
appeal being meritless is accordingly dismissed.

‘ Appeal dismissed.

LL.R. [2015] M.P., 1810
APPELLATE CIVIL
Before Mr. Justice Alok Verma
M.A. No. 2916/2005 (Indore) decided on 12 November, 2014

MOHAMMAD AZAD @ AJIU ...Appellant
Vs,
MAHESH& ors. : ...Respondents

A. Evidence Act (1 of 1872), Section 101 - Burden to prove
- The burden to prove that the vehicle was not involved in the accident
was on driver and Tempo owner (respondent no. 1 and 2) - But they
failed to discharge their burden. (Para 7)
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(raedl 7% 1 7 2) W o ~ WY A ATN AR IWPG T ¥ awE
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B. Motor Vehicles Act (59 of 1988), Section 166 - Delay in
lodging FIR - That delay in filing of FIR is not fatal either in criminal
cases or in claim cases provided sufficient and cogent reason for delay
in filing the FIR are given - According to present appellant, the delay
in filing of FIR was due to the fact that hé remained admitted in the
hospital after the incident - On the next date of discharge, he lodged
the FIR. : (Para 6)
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Jitendra Verma, for the appellant.
M. Jindal, for the respondent no.3. °

ORDER

ALOK VERMA, J. :- Being aggrieved by award passed by the learned
Motor Accident Claims Tribunal, Dhar dated 29.06.2005 in Claim Case
No.48/04 whereby the leamned Tribunal dismissed the application of the present
appellant filed under Section 166 of Motor Vehicles Act. This miscellaneous
appeal is filed by the present appellant challenging the aforesaid award.

2. The case of the present appellant before the Tribunal was that on
09.02.2014, the present appellant was going to his residence situated at Bagdun
from Eisher Chauraha, Pithampur in tempo bearing registration No.MTT-7950
as paid passenger in the vehicle. The vehicle was belonging to respondent
No.2, which was driven by respondent No.1. The respondent no.1 was driving
the vehicle rashly and negligently due to which the vehicle overturned and the
present appellant suffered injuries in his both the legs, hands and face. The
appellant sustained fracture in his right leg. After the accident, he was taken
‘to Lekhi Hospital at Pithampur. Next day i.e. on 10.02.2004 he was treated
by Dr. Tiwari at Mhow and on 19.02.2004, he was admitted to Anand hospital
at indore. He was discharged from Anand hospital on 20.09.2004. On being
discharged from the hospital he lodged an FIR before the Police Station
Pithampur where the crime was registered on 01.03.2004. Due to the injuries
sustained in the accident the appellant claims the compensation of
Rs.5,00,000/- from the respondents.

3. The respondent Nos.1 and 2 denied the assertion made by the present
appellant. According to them, the vehicle was never involved in the accident.
Some other unknown vehicle hit the appellant but as the vehicle of respondent
Nos.1 and 2 normally plies on the route, registration number of the vehicle
was given to the police. The respondent No.3 asserted before the Tribunal
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that respondent No.1 was not having valid and effective license at the time of
accident. No permanent disability was caused to the appellant. There is no
liability of the Insurance Company as there was breach of conditions and the
insurance policy. Accordingly, the respondent prays that the insurance company
be absolved of the liability of payment of amount of compensation,

4, The leamed Tribunal after hearing both the parties passed the impugned
award wherein the learned Tribunal held that the vehicle bearing registration
No.MTT-7950 was not involved in the accident, however, the present appellant
sustained 48% permanent disability due to a road accident. The Tribunal held
that it was not proved that the respondent No.1 was not having effective and
valid driving license at the time of accident and further held that the present
appellant is entitled to receive an amount of Rs.94,679/- and interest thereon
due to the injuries suffered by him in the accident. However, since the Tribunal
held that the present vehicle was not involved in the accident the Tribunal
dismissed the application and no compensation was awarded to the present
appellant from the present respondent.

5. Aggrieved by such findings of the Tribunal the present appeal is filed
challenging the inference of the Tribunal that the vehicle was not involved in
the accident. The respondent No.3 challenged the findings of the Tribunal that
it was not proved before the Tribunal that the respondent No.1 was not having
a valid and effective driving license at the time of accident. -

6. The moot question for decision of this appeal is whether due to delay
in lodging of the FIR it can be inferred that the present vehicle was not involved
in the accident. It was falsely stated by the present appellant in the FIR that
the vehicle belonging to respondent No.2 was involved in the accident. Itisa
tried law that delay in filing of FIR is not fatal either in criminal cases or in
claim cases provided sufficient and cogent reasons for delay in filing the FIR
are given. According to the present appellant, the delay in filing of FIR was
due to the fact that he remained admitted in the hospital after the incident i.e.
on 09.02.2004 and only discharged on 29.02.2004 (year 2004 was a leap
year), Next day he lodged the FIR which is marked as (Ex.P/1). The vehicle
was seized by the police vide seizure memo (Ex.P/2) to show that he remained
admitted in Lekhi Hospital at Pithampur, the discharge ticket (Ex.P/8) is filed.
A discharge ticket of Anand Hospital at Indore is (Ex.P/10) in which the date
of discharge is 29.02.2004. The learned Tribunal did not find his explanation
natural. According to the Tribunal he should have informed the vehicle number
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of the vehicle involved to the Doctor who was treating him. The doctor also
should have informed the police that he was admitted in the hospital after the
road accident. The learned Tribunal also observed that the family members
should have reported the matter to the police. On the basis of this, the Tribunal
inferred that if the number of vehicle was known to the present appellant he
would have informed the same to the doctor treating him or he could have
lodged a report by post. However, I find that the learned Tribunal decided
the issue on imagination and surmises throughout. It is reported in the medical
papers that the present appellant was admitted after a road accident, it was
duty of the doctors treating him to inform the police about the admission of
the present appellant in the Nursing home. If the doctor failed to perform their
duties, the appellant should not have beén made to suffer due to the omission
on the part of the doctors.

7. In this case, so far as, oral evidence is concerned. Rashid AW/2 was
also examined. According to this witness, he was travelling along with the
present appellant in the tempo bearing registration No.MTT-7950, This witness
supports the evidence of the present appellant that the tempo was overturned
due to rash and negligent driving by respondent No. 1. This witness is himself
adriver. He also asserted that all the passengers suffered injuries in the accident
and his statement was recorded by the police. The learned Tribunal disbelieved
both the appellants and this witness without taking info consideration that no
evidence is produced by the respondent Nos. ! and 2 or respondent No.3 to
prove their assertion in their reply that the vehicle was not involved in the
accident. The burden to prove that the vehicle was not involved in the accident
was on the respondent Nos. 1 and 2 but they failed to discharge their burden
and without taking this facts into consideration, the leamed Tribunal disbelieved
the appellant and his witness Rashid AW/2.

8. The appellant admittedly remained admitted in the various Hospitals
till 29.02.2004. He sustained serious injuries in his right leg. In such a
circumstances, expecting that he would first take care of lodging the FIR is
expecting too much from an injured person. On the contrary, the respondents
did not care to adduce any evidence to substantiate the pleadings. The
respondent No.1 who was driving the vehicle could not muster the courage
to examine himself before the Court and submit himself'to cross-examination.
In such a circumstances, in my opinion, the learned Tribunal erred in holding
that due to delay in filing of FIR the statements of the appellant and Rashid
(AW/2) that the vehicle bearing registration No.MTT7950 was involved in
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the accident was unbelievable. As such, I find that the evidence of the appellant
and witness Rashid AW/2 should be believed and it must be held that the
vehicle was involved in the accident and, therefore, it is held accordingly.

9. The learned counsel for the respondent No.3 argues that the respondent
No.1 was not having a valid and effective license at the time of accident. The
learned counsel for the appellant argues that the respondent No.3 did not file
any cross appeal and as such he is not entitled to agitate this issue in the
appeal. However, if this issue would have decided in favour of respondent
No.3 and does not affect the present status of the application of the appellant
then the matter could have been agitated in appeal. However, since no evidence
is adduced by the respondent No.3 before the lower court, it cannot be said
that findings of the Tribunal was erroneous in this regard. Accordingly, I find
that there is no force in the argument of the respondent No.3.

10.  This brought me to the point of claim of compensation, the learned

Tribunal held that he is entitled to receive Rs.44,679/- for expenses he incurred
in getting himself treated for which he has produced various bills and cash
memo, Rs.10,000/- for pain and sufferings, Rs.5,000/- for nutritious diet and
for persons attending him and for Rs. 35,000/ for immediate and future loss
of income. I do not find the amount of compensation as assessed by the Tribunal
excessive.The Tribunal also took various counts into consideration.
Accordingly, it is held that for the injuries, the appellant suffered in the accident
he is entitled to receive a compensation of Rs.94,679/- as compensation.

11.  Accordingly, this appeal is allowed. The findings of the Tribunal so far
as it relates to issue No.1 is set aside. The application filed by the present
appellant before the Tribunal under Section 166 Motor Vehicles Act is allowed.
It is ordered that:-

(a) The respondents to pay as compensation to the
appellant an amount of Rs.94,679/-,

(b)  The amount mentioned to clause (a) shall carry an
interest @ 8% per annum from the date of filing of the
application till amount is deposited in the Tribunal.

(©) The respondents are jointly and severally liable for the
payment of the amount.

(d)  The amount of compensation shall be paid to the
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appellant by an account payee cross cheque.

(¢)  Therespondents shall bear the cost of the application,
throughout Advocate fee is fixed as Rs.2,000/-.

Appeal alowed, -

I.L.R. [2015] M.P., 1815
APPELLATE CRIMINAL
Before Mr. Justice S.K. Gangele
Cr.A.No. 924/ 1996 (Jabalpur) decided on 12 February, 2015

BITTU Appellant
Vs. ' .
STATE OFM.P. ~ : T ...Respondent

Narcotic Drugs and Psyclotropic Substances Act (61 of 1985) -
Sections 20(k) (i) & 42 - Power of entry, search, seizure and arrest without
warrant - Cannabis plants were seized from the field of appellant -
Independent witnesscs turned hostile - 1.O. did not say in his evidence
that after taking down the information in writing in regard to cannabis
plants, he had sent a copy of the same to his immediate superior official
within seventy two hours - Provisions of Section 42 are mandatory -
Conviction of appellant is unsustainable - Appeal allowed.

(Paras 13 to 16)
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JUDGMENT

S.K. GANGELE, J. :- This appeal has been filed by the appellant against
the judgment of conviction dated 22.5.1996, passed by Additional Sessions
Judge, Gadarwara District Narsinghpur, in Special Sessions trial No.46/95.
The trial Court convicted the appellant for commission of offence under Section
20 (k) (i) of Narcotics Drugs and Psychotropic Substances Act 1985 (herein
after in short ‘the Act 1985) and awarded sentence of R.I. three years and
fine of Rs.5,000/-,

2. The prosecution story in brief is that Assistant Sub-Inspector Raghunath
Singh (PW-8) on 07.05.1995 when he was on patroiling reached at village
Barhata he received information from the informer that cannabis plants were
planted by Mr. Bittu the present appellant in his field. On the basis of aforesaid
information, he prepared Panchnama (Ex.P-5) of the information in presence
of witnesses Ghasiram and Himalaya Bahadur (PW-4 and PW-5) respectively
because there was likelthood that the plants may be destroyed, if he had taken
- search warrant from the Judicial Magistrate. Hence, he prepared the
Panchnama (Ex.P.6) to conduct search. PW-8 reached on the field of appellant
and searched the field. He informed the accused that whether he would like
the search from a Magistrate be called for. The appellant had given his consent
for search without Magistrate. Thereafter, at 3.40 PM, in front of witnesses
Ghasiram and Himalaya Bahadur , the search of the field of the appellant was
carried out and in the search, it was found that appellant had grown 10 plants
of cannabis in between the plants of Tomato and sugarcane. A spot map was
prepared. The cannabis plants were seized and the appellant was arrested.

3. " The Dehati Nalishi (Ex.P.21) was prepared and thereafter, FIR was
lodged. The plants were sent for chemical analysis to the Forensic Laboratory
Sagar and as per report of the laboratory (Ex.P.24), it was found that there
was cannabis in the trees. After investigation the charge-sheet was filed before
the Court. The appellant abjured his guilt. He pleaded that he was not owner
of the field and he had given the field to his son Dallu and his son had given the
same on Sikami to Jasman Kourav. The appellant had not been living at village
Barhata, he was living at village Bareli. After trial, the trial Court found the
offence proved against the appellant beyond reasonable doubt and awarded
the sentence.

4. Learned counsel appearing on behalf of the appellant has submitted
that the trial Court has committed an etror of law in holding that the prosecution
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has proved the offence beyond reasonable doubt against the appellant. There .
was non-compliance of Section 42 of the Actand independent witnesses of
seizure have turned hostile. The search was also not proper and the conviction
of the appellant is based only on the basis of evidence of sub-Inspector
Raghunath Singh (PW-8), who is an interested witness hence, the judgment
of the trial Court is liable to be set aside.

- 5. Learned Panel Lawyer has contended that the judgment passed by

the trial Court is in accordance with law. There is enough evidence to convict

the appellant. The conviction of the appellant is based on the evidence of
PW-8. . ' ‘

6. (PW-1) Ramcharan, who is witness of Panchnama (Ex.P.1) in his
evidence deposed that when he was at village Barhata, police persons came
there and asked him whether he knows Bittu thereafter, they had taken my
signature on paper (Ex.P.1), appellant-Bittu was not there. Apart from me, -
they had taken signatures of Brijmohan, Himalaya Ghasiram, Satyanarayan
and Ramcharan. There is no agricultural land of appellant Bittu in the village.

7. Brijmohan (PW-2) in his evidence deposed that the police persons

. came to his house and there were some plants in the dickey of the motorcycle.
" They told me that these plants are of cannabis, they had further told me that

they had plucked the plants from the field of Bittu. They had taken my signature
on (Ex.P- 1). Himalaya Bahadur (PW-3) in his evidence deposed that police
persons came to the house of Brijmohan, and they had taken me on the land
of Dallu, however, he was not there. Thereafter, they returned back and after
some time, Sub-Inspector (PW-8) showed me 10 plants of cannabis and
they had taken my signatures on seizure memo (Ex.P. 1) and (Ex.P.4). They
had also taken signatures of other persons. Same facts have been stated by
Ghasiram (PW-4,) Kotwar of village Barhata. He said that the Assistant Sub-
Inspector (PW-8) had told me that there was seizure and signed it, he signed
the seizure and obtained my signatures on seizure memo and other docurnents
Ex.P-1, Ex.P-4, Ex.P-4-2 and Ex.P.13.

8. PW-3 Himalaya Bahadur had also signed the papers. (PW—S)
Sugandhilal, Patwari of the village, in his evidence deposed that he was posted
as Patwari in 1995 in Halka No.41 tehsil Gadarwara. Village Bareli and Barhata
are in his Halka, He further deposed that he had prepared the spot map and
appellant- Bittu is the owner of the land of Khasara No. 204/3. PW-6 Surendra
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Kumar, in his evidence deposed that police had came to him along with 10
plants of cannabis and after inspecting and smelling the plants, | found that the
plants were of cannabis and I submitted my memo (Ex.P.18). PW-7
Satyanarayan in his evidence deposed that before him, the police has never
searched the filed (sic:field) of the appellant, however, they had taken my
signature on a Panchnama.

0. (PW-8) Raghunath Singh, in his evidence deposed that he was posted
in May, 1995 at Gadarwara as Assistant Sub-Inspector. He had gone to search
warrantee on 7.5.1995, when he reached at village Barhata, he received an
information from the informer that appellant-Bittu had cultivated some cannabis
plants in his field. He prepared the Panchnama (Ex.P-5) before witnesses

_Ghasiram and Himalaya Bahadur, they signed the Panchnama because the
information was received on the spot, hence it was not possible to take search
warrant because for that purpose he had go to Gadarwara. I prepared the
Panchnama. Constable Devraj and Constable Murari were also present there.
The appellant had consented for the search and the Panchnama (Ex.P.8) was
prepared on the spot for the aforesaid purpose before Ghasiram and Himalaya
Bahadur. I asked the appellant whether he wants to search before the
Maglstrate The applicant had given his consent for search in the absence of
Magistrate. I found cannabis plants in between ‘the plants of Tomato and
Sugarcane. He seized 10 cannabis plants and prepared the Panchnama (Ex.P.4)
which was signed by Ghasiram and Himilaya Bahadur. I also prepared the
search Panchnama (Ex.P.10) and another Panchnama (Ex.P.1) before
Brijmohan, Himalaya, Ghasiram, Satyanaran and Ramcharan. The map of the
spot was prepared (Ex.P.9). The appellant was arrested by arrest memo
(Ex.P.13). I informed the son of the appellant about his arrest. The Dehati
Nalishi (Ex.P.21) was prepared thereafter, I recorded the evidence of the
witnesses. He in his examination by the Court had stated that he had written
the Dehati Nalishi after arrest of the appellant at around 4.30, but due to
mistake in the Dehati Nalishi, the time has been mentioned as 3 O’clock. In
his examination the witnesses admitted the fact that the appellant had given
written consent for search without Magistrate. However, he did not sign it, he
had given oral consent. He admitted the fact that he had not mentioned anything
in the panchnama (Ex.P. 10) that the appellant had given oral consent for search
without calling the Magistrate.

10.  From the evidence onrecord, it is clear that the independent witnesses
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of Panchnama, seizure memo and search have turned hostile. PW-8 is only
witness who supported the search and seizure of cannabis. He admitted in
para 12 of his cross-examination that the appellant had given his consent for
search without calling Judicial Magistrate and Gazetted Officer. He also did
not mention the fact that he had sent the information in regard to controlled
substance cannabis to his immediate Officer or copy of information to the
immediate Officer within 72 hours or even thereafter. Section 42 of the Act
1985 prescribes Power of entry, search seizure and arrest without warrant or
authorization. The relevant provision which is necessary for determination of
the case. Proviso to Section 42(1) and 42(2) of the Act 1985 reads as under:-

“Provided that if such officer has reason to believe that a
search warrant or authorization cannot be obtained without
affording opportunity for the concealment of evidence or facility
for the escape of an offender, he may enter and search such
building, conveyance or enclosed place at any time between
sunset and sunrise aftet recording the grounds of his belief.

(2) Where an officer takes down any information in
writing under sub-section (1) or records grounds for his belief
under the proviso thereto, he shall within seventy-two hours
send a copy thereof'to his immediate official superior.”

11.  Theaforesaid provision has been considered by the Constitution Bench
of the Supreme Court in the case of Karnail Singh vs State Of Haryana
2009 (8) SCC 539. The findings of the Constitution Bench have been quoted
by the supreme Court in the case of Kishan Chand vs. State of Haryana
(2013) 2 SCC 502 as under:-

“14. First and the foremost, we will deal with the question
of non-compliance with Section 42(1) and (2) of the Act. It is
necessary for us to examine whether factually there was a
compliance or non-compliance of the said provisions and, if
so, to what effect. In this regard, there can be no better
evidence than the statement of Investigating Officer PW7
himself. PW7, Kaptan Singh in his statement while referring
to the story of the prosecution as noticed above, does not
state in examination-in-chief that he had made the report
immediately upon receiving the secret information and had
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informed his senior officers. In his examination-in-chief, such
statement is conspicuous by its very absence. On the contra,
in his cross-examination by the defence, he clearly admits as
under:-

“...the distance between the place of secret information
and the place of recovery is about 1% kilometre, Secret
information was not reduced into the writing so no copy
of the same was sent to the higher officer. I did not ask
any witness of the public in writing to join the raiding

party”

15.  The learned Trial Court in para 34 of its judement
clearly recorded that admittedly in the present case, the secret
information was received against the accused. The Investigation
Officer did not reduce the secret information in writing nor did
he send the same to the higher officer or to the police station
for registration of the case. However, stating that if this was
done, there was possibility that the accused escaped, the trial
court observed that if the Investigating Officer did not reduce
into writing the secret information and sent the same to the
superior officer, then in light of the given circumstances, it could
not be said that any prejudice was caused fo the accused.

16.  We are unable to contribute to this interpretation and
approach of the Trial Court and the High Court in relation to
the provisions of sub-Section (1) and (2) of Section 42 of the
Act. The language of Section 42 does not admit any ambiguity.
These are penal provisions and prescribe very harsh
punishments for the offender. The question of substantial
compliance of these provisions would amount to
misconstruction of these relevant provisions. It is a settled canon
of interpretation that the penal provisions, particularly with
harsher punishments and with clear intendment of the legislature
for definite compliance, ought to be construed strictly. The
doctrine of substantial compliance cannot be called in aid to
answer such interpretations. The principle of substantial
compliance would be applicable in the cases where the language
of the provision strictly or by necessary implication admits of
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17.  Inourconsidered view, this E:ontroversy is no more

res integra and stands answered by a Constitution Bench
judgment of this Court in the case of Karnail Singh (supra),

In that judgment, the Court in the very opening paragraph
noticed that in the case of Abdul Rashid Ibrahim Mansuriv.

State of Gujarat [(2000) 2 SCC 513], a three Judge Bench

of the Court had held that compliance of Section 42 of the

Act is mandatory and failure to take down the information in
writing aind sending the report forthwith to the immediate officer
superior may cause prejudice to the accused. However, in the
case of Sajan Abraham (supra), again a Bench of three

Judges, held that this provision is not mandatory and substantial
compliance was sufficient. The Court noticed, if there is total
non-compliance of the provisions of Section 42 of the Act, it
would adversely affect the prosecution case and to that extent,
it is mandatory. But, if'there is delay, whether it was undue or
whether the same was explained or not, will be a question of
fact in each case. The Court in paragraph 35 of the judgment
held as under:- '

35.  In conclusion, what is to be noticed is that Abdul
Rashid did not require literal compliance with the requirements
of Sections 42(1) and 42(2) nor did Sajan Abraham hold that
the requirements of Sections 42(1) and 42(2) need not be
fulfilled at all. The effect of the two decisions was as follows:

(a) The officer on receiving the information [of the
nature referred to in sub-section (1) of Section 42]
from any person had to record it in writing in the register
concerned and forthwith send a copy to his immediate
official superior, before proceeding to take action in
terms of clauses (a) to (d) of Section 42(1).

(b) But if the information was received when the officer
was not in the police station, but while he was on the
move either on patrol duty or otherwise, either by
mobile phone, or other means, and the information calls
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for immediate action and any delay would have resulted
in the goods or evidence being removed or destroyed,
it would not be feasible or practical to take down in
writing the information given to him, in such a situation,
he could take action as per clauses (a) to (d) of Section
42(1) and thereafter, as soon as it is practical, record
the information in writing and forthwith inform the same
to the official superior.

(¢) In other words, the compliance with the

requirements of Sections 42(1) and 42(2) in regard to

writing down the information received and sending a

copy thereofto the superior officer, should normally

precede the entry, search and seizure by the officer. .
But in special circumstances involving emergent

situations, the recording of the information in writing

and sending a copy thereof to the official superior may

get postponed by a reasonable period, that is, after

the search, entry and seizure. The question is one of
urgency and expediency.

(d) While total non-compliance with requirements of
sub-sections (1) and (2) of Section 42 is impermissible,
delayed compliance with satisfactory explanation about
the delay will be acceptable compliance with Section
42, To illustrate, if any delay may result in the accused
escaping or the goods or evidence being destroyed or
removed, not recording in writing the information
received, before initiating actton, or non-sending of a
copy of such information to the official superior
forthwith, may not be treated as violation of Section
42. But if the information was received when the police
officer was in the police station with sufficient time to
take action, and if the police officer fails to record in
writing the informationreceived, or fails to send a copy
thereof, to the official superior, then it will be a
suspicious circumstance being a clear violation of
Section 42 of the Act. Similarly, where the police officer
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does not record the information at all, and does not
inform the official superior at all, then also it will be a
clear violation of Section 42 of the Act. Whether there
is adequate or substantial compliance with Section 42
or not is a question of fact to be decided in each case.
The above position got strengthened with the
amendment to Section 42 by Act 9 of 2001.

18. Following the above judgment, a Bench of this Court in
the case of Rajinder Singh (supra) took the view that total
noncompliance of the provisions of sub-Sections (1) and (2)
of Section 42 of the Act is impermissible but delayed
compliance with a satisfactory explanation for delay can,
however, be countenanced.

19. The provisions like Section 42 or 50 of the Act are the
provisions which require exact and definite compliance as
opposed to the principle of substantial compliance. The
Constitution Bench in the case of Karnail Singh (supra) carved
out an exception which is not founded on substantial
compliance but is based upon delayed compliance duly -
explained by definite and reliable grounds.

12.  The judgment of the Hon’ble Supreme Court in the case of Kishan
Chand (supra) and the constitution Bench of Supreme Court in the case of
Karnail Singh (supra) has clearly held that compliance of Section 42 of the
Act is mandatory, however a substantial compliance may be made based upon
reliable grounds. ’

13.  Inthe present case, there is total non-compliance of Section 42 (2) of
the Act 1985. (PW-8) Raghunath Singh, nowhere stated in his evidence that
after taking down the information in writing in regard to cannabis plants, he
had sent a copy of the same to his immediate official superior within seventy
two hours orany time. Apart from this, all the independent witnesses of seizure
memo and preparation of Panchnama have turned hostile. The conviction of
the appellant is based only on the basis of evidence of (PW-8) who is an
interested witness, his evidence has to be examined carefully as held by the
Supreme Court in Ashok Rai vs. State of Uttar Pradesh and others, (2014)
5 SCC 713 inregard to evidence of interested witnesses.
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“12. It is argued that the prosecution case rests on evidence
of interested witnesses. No independent witnesses are
examined. Unless there is corroboration to the evidence of
interested witnesses, their evidence cannot be accepted. We
cannot accept this submission. The evidence of interested
witnesses is not infirm. It would be good to have corroboration
to their evidence as a matter of prudence. But corroboration
is not always a must. If the evidence of interested witnesses is
intrinsically good, it can be accepted without corroboration.
However, as held by this Court in Raju, the evidence of
interested witnesses must be scrutinized carefully. So,
scrutinized, the evidence of PW1, PW2 and PW4 appears to -
be acceptable.” :

From the aforesaid j udgment of the Supreme Court, it is clear that the
evidence of interested witnesses be scrutinized carefully.

14. The Supreme court in the case of Kishan Chand (supra) has further
elaborated the purpose of provision of Section 42(2) of the Act 1985 and it’s
compliance:-

“22. The purpose of these provisions is to provide due
protection to a suspect against false implication and ensure
that these provisions are strictly complied with to further the
legislative mandate of fair investigation and trial. It will be
opposed to the very essence of criminal jurisprudence, if upon
apparent and admitted non-compliance of these provisions in _
their entirety, the Court has to examine the element of prejudice.
The element of prejudice is of some significance where
provisions are directory or are of the nature admitting
substantial compliance. Where the duty is absolute, the element
of prejudice would be of least relevancy. Absolute duty coupled
with strict compliance would rule out the element of prejudice
where there is total non-compliance of the provision.

15. On the basis of aforesaid analysis and the facts that there is non-
compliance of Section 42(2) of the Act 1985 and the fact that the (PW-8) has
not noted the fact in the Panchnama (Ex.P.9) when, the appellant was agreed
to search without calling the Magistrate or any Gazette (sic:Gazetted) Officer
and the independent witnesses are hostile and conduct of Raghunath Singh
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(PW-8}is also suspicious because he has not complied the mandatory provision
of the Act 1985, as mentioned above. In my opinion, the conviction of the
appellant is unsustainable. The prosecution has failed to prove the commission
of offence against the appellant beyond reasonable doubt. The learned trial
Judge has not considered the aspect of non-compliance of mandatory provision
of the Act 1985 as noted above.

16.  Consequently, appeal is allowed. The conviction and sentence awarded
by the trial Court against the appellant is hereby set aside. Appellant is acquitted
from the charge of commission of offence under Section 20 (k) (1) of the Act
1985. The bail bond furnished by the appellant is hereby discharged. The

. amount of fine imposed by the trial Court be returned back to the appellant.

i

" Appeal allowed.
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APPELLATE CRIMINAL
Before Mr. Justice N.K. Gupta
Cr.A. No. 123/1997 (Jabalpur) decided on 18 February, 2015

ARUN ...Appellant
Vs. - B .
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 304-B - Dowry Death -
Deceased committed suicide by setting herself on fire - Omnibus
allegation that the appellant was demanding dowry - No specification

. of demand given by witnesses - No allegation that deceased was

subjected to cruelty in consequence of demand - Matter was never
referred to Panchayat and no F.I.R. was lodged in her life time -
Witnesses could not specify time and date or particular period in which
such dowry demands were made - Nothing on record that deceased

. was subjected to cruelty soon before her death - Parents of deceased

were not examined - Appellant could not be convicted of offence under
Section 304-B of LP.C. (Paras 10 to 16)

& Tvs TI3aT (1860 BT 45), €T 30441 — qEor ¥y — qfewr
T = P AT WY ATHEET B — W UTd) JrEy fF anfieneff @w 9
AT HY ET o1 — W g1R1 AT &1 i3 faawer 1€ faar ™ — 3
arsty TE 5 R @ W AT $ Gawey HRaT 1 qere feEar T
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— AWel SWe WaTetd ¥ ) § garea ® w@ehfa fhar T v wem
g R qrax o1 15 - wiftral R i ik s ar faeiy sreavs
et O3t @< it 9 o, sfeafaa T8 5t w1 @@ ¥ — ¢ @
afreE o E @ 5 Rt 3w e g @ qa g myer @ uE
— ST F Frar—f w1 e @ faar T — arfrerefl ® wEd @91
ORT 304—1 & sfavfa <feq w&df fvar Wi waar)

: B. Penal Code (45 of 1860), Section 306 and Criminal
Procedure Code, 1973 (2 of 1974), Section 221 - Lesser Offence -
Abetment of suicide - Allegation of un-touchability appears to be
hypothetical allegation which appears to be not true - Allegation of not
. providing proper treatment to deceased when she fell ill also appears
to be hypothetical as doctor (D.W. 4) had stated that the deceased was
treated by him for her illness relating to sterility and profuse bleeding
during menses - Prosecution could not prove that deceased was ever
illtreated and there is no allegation which falls within the purview of
Sections 107 or 109 of I.P.C. No case under Section 306 of LP.C. is
made out - Appeal allowed. (Paras 17 to 21)

L TV GIeTT (1860 T 45), €RT 306 Vq =vs UiFar wizdr
1973 (1974 BT.2), ST 221 — TEAY G — JFCAGAT T THVT —
Il &1 afeus sreala sfteem foed 2ar @ ot % w9 adlg
T F — e B w9 @ MR o), SPaa sTER T 3R wm e
siftrder Wt wreuaf e wfia star & Ty fafvcas (.91 4) 3 sa1 @ 5
RET S SUT ERT IUS 199 A qrEa) B I AaiRe YaaeA
B ) I @ fordt SymiRa fear war en — aftree wift T8 o
uPI 6 qfast @ wra weh gefasr oy T ek ¢ Y afreee Wl
8 ol ALY, B arT 107 AR 109 A aRRT ¥ I 8 — =T 306 WIE.
W @ Fdaia oid ywer 99 aar @ - afld W)

Cases referred :

(2009) 16 SCC 35, (2009) 13 SCC 783, (2004) 9 SCC 157, 1994
Il MPWN Note 34, (2011) 1 SCC 601.

Sankalp Kochar, for the appellant.
Ajay Tamrakar, P.L. for the respondent/State.

JUDGMENT
N.K. Gurta, J. :- The appellant has preferred the present appeal
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being aggrieved with the judgment dated 15.1 .1997 passed by the Fifth
Additional Sessions Judge, Jabalpur in ST. No.1089/94 whereby, he has been
convicted of offence punishable under Section 304-B of LP.C and sentenced
to ten years rigorous imprisonment.

2. The prosecution’s case in short is that on 11.8.1994 Tarabai, wife of
the appellant, who, was residing with the appellant in his house situated at
Gulaua Chowk, Jabalpur sustained burn injuries and she was admitted in
Medical College, Jabalpur where she expired the same day. An intimation of
her death was given to the Police Station, Madan Mabhal. After registering,
merg inimation (sic:intimation) Ex.P/8, the dead body of Tarabai was sent for
post mortem and it was found that she sustained more than 90% burn injuries
on her body and therefore, she died out of shock caused by burning. Thereafter,
Police has recovered a plastic can containing some kerosene oil, two semi
burnt match sticks etc. from the spot. The parents and relatives of the deceased
Tarabai had stated that the appellant and his mother were habitually cruel
with the deceased with respect to demand of dowry. Also she was blamed by
the appellant and his mother because she was not blessed with any child. It
was also alleged that the appellant and his mother had asked Tarabai to keep
her utensils separately. On due investigation the charge sheet was filed before
the JMFC, Jabalpur who, committed the case to the Court of Sessions and
ultimately, it was transferred to the Fifth Additional Sessions Judge, Jabalpur.

3. The appellants abjured their guilt. They took a plea that at the time of
funeral of Tarabai, her parents and relatives had demanded for returning of
the gifis given to the deceased including her golden ornaments and when those
gifts were not immediately handed over to them, a false case has been lodged
against the accused persons. Tarabai was never tortured for any reason
including demand of dowry. She was suffering from abdominal pain especially
during the period of menses. In defence Tarakeshwar Sharma (DW1),
Ramvraksha Gupta (DW2), Rajaram Kushwaha (DW3) and Dr. Shantilal
Gugaliya (DW4) were examined.

4, The Fifth Additional Sessions Judge after considering the prosecution's
evidence acquitted Smt. Kalawati Bai, mother of the app ellant, from all the
charges but, convicted the appellant for offence under Section 304-B of LP.C
and sentenced as mentioned above.

5. * T'have heard the learned counsel for the parties.
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6. The sole contention of the learned counsel for the appellant is that the
prosecution has failed to prove that the deéceased Tarabai was subjected to
cruelty for demand of dowry or otherwise. The evidence led by the prosecution
is not cognate and therefore, the appellant would have been acquitted from
the charge of Section 304-B of LP.C. The learned counsel] for the appeliant
has placed his reliance upon the judgment passed by the Apex Court in the
case of “Raman Kumar Vs. State of Punjab” [(2009) 16 SCC 35], in
which it is held that if prosecution has failed to establish the accusations against
the appellant then accused cannot be convicted in absence of any reasons.
Reliance is also placed on the judgment passed by the Apex Court in the case
of “Hazarilal Vs. State of M.P.” [(2009) 13 SCC 783] in which it is held
that there is a vast difference between “could have been”, “must have been”
and “has been”. In absence of any material, the case would fall in the category
“could have been” and in such a case conviction is impermissible. Similarly
reliance is placed upon the Judgment passed by the Apex Court in the case of
“Kaliyaperumal and another Vs. State of Tamil Nadu> [(2004) 9 SCC
157] in which the Apex Court has dealt with the provistons of Section 304-B
of L.P.C and Section 113-B of the Evidence Act and held that to indicate that
the expression “soon before” would normally implicate that the interval should
not be much between the cruelty and harassment concerned and the death in
question, There must be an existence of & proximate and live link between the
effect of cruelty based on dowry demand and the death concerned. If the
alleged incident of cruelty is remote in time and has become stale enough not
be disturb the mental equilibrium of the woman concerned, it would be of no
consequence.

7. Reliance has also been placed on the Judgment passed by the Division
Bench of this Court in the case of “State of M_P. Vs. Shiv Pujan Singh”
(1994 IMPWN Note 34) in which it is held that there is no clear and cognate
evidence to show as to whether harassment was caused to the deceased for a
particular reason, the accused cannot be convicted of offence under Section
306 of L.P.C. Unless a consistent cruelty or harassment is shown or proved
this presumption cannot be rajsed. There may be cases where cruelty and
harassment may be immediate proximate of cause of suicide and in such
circumstances, the facts are required to be proved clearly.

8. Ifthe evidence of the present case is examined in the [ ght of aforesaid
judgments then it would be apparent from the evidence given by Dr. D.K.
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Sakelle (PW8) and Investigation Officer S.R. Katare (PW7), that the deceased
sustained burn injuries of 90% on her body and she died due to shock caused
by the burn injuries whereas, Sub Inspector S.R. Katare has stated that he
had seized one plastic can containing little kerosene, burnt and semi burnt
clothes of the deceased, two semi burnt match sticks etc. from the spot. Spot
was not the kitchen and therefore, there was no possibility of any accident
with the deceased. The Police did not allege that the deceased died due to
homicidal attack done by the appellants and therefore, when the death of the
deceased was neither homicidal nor accidental then certainly it was suicidal.
Since the deceased Tarabai had brought the can of kerosene to the spot, the
can of kerosene could not have been shifted from the spot. Seizure of can of
keroseéne and semi-burnt match sticks clearly prove that Tarabai sustained
injuries due to her suicidal act. '

9. After death of the deceased Tarabai her parents and relatives had
made omnibus allegations against the appellant and his mother. Out of that
Ramnaresh (PW1) uncle of the deceased, Savita Sharma(PW2), daughter-
in-law of the witness Ramnaresh, Kamaljeet (PW3) brother of the deceased,
Shiv Shankar Sharma (PW5) brother of the deceased and Ramawatar Sharma
(PW6) brother of the deceased have been examined before the trial Court to
‘prove the cruelty relating to dowry demand and otherwise. Out of these
witnesses Shiv Shankar Sharma (PW35) has stated that the deceased Tarabai
never told him about any event which might have taken place in the house of
the appellant. Only for once he was intimated that the deceased Tarabai was
seriously ill and when he went to the house of the appellant, he was intimated
that Tarabai was admitted in the Medical College, Jabalpur and ultimately
expired due to burn injuries. Shiv Shankar Sharma was not declared hostile
by the prosecution and therefore, his testimony is binding upon the prosecution.
Ramawatar Sharma (PW6) has accepted that he and Shiv Shankar Sharma
were not the real brothers of the deceased Tarabai and therefore, testimony
of the witnesses Shiv Shankar Sharma has equal weight as of the witness
Ramawatar Sharma. When the deceased did not tell anything to her cousin
Shiv Shankar Sharma about her problem in her husband's house then it was
not possible that she would have told abott her problems to Ramawatar
Sharma. ' '

10. .Ramnaresh, Savita Sharma, Kamaljeet and Ramawatar have
concentrated only on four issues. Firstly, that the appellant was demanding
dowry from the deceased. Secondly, the behavior of un-touchability was done
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with the deceased, thirdly that she was not properly treated in the appellant's
house when she fell ill and fourthly that she was blamed because she was not
blessed with a child.

Il.  The firstallegation as alleged by the witnesses is examined, then it
would be apparent that Ramnaresh, Savita Sharma, Kamaljeet and Shiv
Shankar Sharma have stated in an omnibus manner that the appellant was
demanding dowry. Kamaljeet could not tell about the article which was
demanded by the appellant. Ramnaresh has stated that the deceased was
continuously telling him that the appellant and his mother were demanding
dowry. In the cross examination, he has stated that initially a sum of Rs.15,000/-

was demanded and a sum of Rs.5000/- was given in tilak. Thereafter, the _

appellant was demanding for a bigger vehicle. He gave an example of bigger
vehicle that the appellant was demanding a Bullet Motorcycle, Savita Sharma
has stated that the appellant was demanding a Hero Honda Motorcycle
whereas, Ramawatar did not state about any article of dowry in the
examination-in-chief but, in the cross examination, he has stated that there
was a demand of motorcycle from the side of the appellant. However, these
witnesses Ramnaresh, Savita Sharma and Ramawatar Sharma when confronted
with their respective case diary statements Exs.D/1, D/2 and D/4 then it was
very much clear that none of them had informed the Police that the appellant
was demanding for a motorcycle or he was demanding a particular item of
dowry from the deceased. Had there been a demand from the side of the
appellant then, the submissions of the witnesses would have been uniform.
Ramnaresh states in para 8 that the appellant was demanding for a bigger

motorcycle like a Bullet whereas, Savita Sharma told about a motorcycle

Hero Honda whereas, Ramawatar told about motor cycle but, no specification
has been given by him whereas, none of them have stated in their case diary
statement about the demand of the motorcycle. In these circumstances, it
would be apparent that the allegation relating to demand of motorcycle appears
to be concocted which is created by these witnesses at the time of their
statement before the trial Court.

12.  Ifthe appellant would have demanded any dowry from the deceased,
then there must be some specification about some demand, either it would be
in cash or in kind, then the witnesses would have told about a specific demand.
On the other hand, the witnesses have stated in an omnibus manner that the
appellant was demanding dowry but, no specification has been given by these
witnesses. Since the witnesses could not say about any specific demand then

—h
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it is apparent that the alleged demand was nothing but, a suspicion raised by
the witnesses otherwise, they could say about the specific demand. For
commission of offence under Section 304-B of I.P.C, c_lemand of dowry is
not sufficient, It is to be established that the deceased was subjected to cruelty
in consequence of the demand. The aforesaid witnesses did not state about
such incident. It is not stated that the deceased Tarabai was retained in her
parents house for resolution of any dispute relating to any dowry demand
with her husband. No FIR was lodged in her life time. The witness Ramnaresh
has accepted that in his community there is a Panchayat of Vishwakarma
Samaj but, the matter was never referred to such Panchayat. Accepting that
so many relatives of the appellants are residing at Jabalpur and so many
relatives of the deceased are also residing at Jabalpur, ifthere was any dispute
relating to dowry demand then the deceased would have informed the relatives
who, were residing at Jabalpur but, no such instance could be established by
the prosecution, On the other hand Tarakeshwar Sharma (DW1), a distant
relative of the deceased Ramvraksha Gupta (DW2) and Rajaram Kushwaha
(DW3), neighbors of the appellant, have stated that the deceased was kept
with comfort. They denied all the allegations that the deceased was subjected
to cruelty for dowry demand. There is no reason to disbelieve the testimony
of the neighbors who, were residing near the house of the appellant.

13.  Forcommission of offence under Section 304-B of LP.C_, itis to be
established that the deceased was subjected to cruelty for dowry demand.
There is no reason to disbelieve the testimony of the neighbors who, were
residing near the house of the appellant.

14.  For commission of offence under Section 304-B of LP.C., itis to be
established that the deceaséd was subjected to cruelty for dowry demand
soon before her death. In this context Savita Sharma (PW2) has stated that
when she went to the house of the appellant and talked with the deceased,
she was served with snacks and when she was going back, the deceased
Tarabai told her to come again so that she wanted to talk on an important
issue but, Savita Sharma did not state that on that day the deceased had
intimated her about any dowry demand or harassment.

15.  The witnesses could not specify time and date or particular period in
which such dowry demands were made. In the case of Kaliyaperumal (supra)
the Apex Court has discussed about the expression “soon before her death” used
in substantive Section 304-B of IPC and Section 113-B ofthe Evidence Act and
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itis held that no definite period has been intimated and the expression “soon
before” is not defined. It is held that the Court may consider the period of “soon
before” according to the facts of that particular case. In the present case, Savita
Sharma had met the deceased Tarabai, three days prior to the incident and no
complaint was made by the deceased about any dowry demand or harassment.
* Also no witness could prove that there was any specific demand of dowry from
the side of the appellant. Also it is not established that any specific cruelty or
harassment was done with the deceased in consequence of the dowry demand. It
is expected from a girl that she would share her problems with her parents and
near relatives. It is surprising that Bhavnath, father of the deceased Tarabai was
listed as a prosecution witness and he was given up when he was present to give
his statement before the Court. Mother of the deceased Tarabai was not examined
by the Police and her name was not shown in the witness list. Non-examination of
* mother and father of the deceased Tarabai creates an adverse inference against
the prosecution that if Bhavnath, father of the deceased and mother of the deceased
would have been examined before the Court then they would not have stated
against the appellant and therefore, when own relatives are not telling against the
appellant than the possibility cannot be ruled out that the other witnesses have
created a false case against the appellant so that ornaments and other gifts given to
the deceased could be recovered. :

16.  Inthese circumstances, the witnesses could not prove that the deceased
was subjected to cruelty for dowry demand and consequently she had expired
due to an unnatural death. Therefore, in the light of the judgment passed by
the Apex Court in the cases of Raman Kumar (supra), Hazarilal (supra) and
Kaliyaperumal (supra) the appellant could not be convicted of offence under
Section 304-B of L.P.C. The Additional Sessions Judge has committed an
error of appreciation in convicting the appellant of offence under section 304-B
of LP.C.

17.  Remaining three allegations are not connected with a case of dowry
death but, in case of “Narvinder Singh Vs.State of Punjab” [(201 1
SCC 601], it is held by the Apex Court that though a separate charge of
offence under Section 306 of LP.C is to be framed by the trial Court but, in
the light of the provisions under Section 221 of the Cr.P.C. the accused can
be held guilty of offence under section 306 of L.P.C under the head of charge
of Section 304- B of L.P.C. Hence in the light of the judgment passed by the
Apex Court in the case of Narvinder Singh (supra) the other allegations are
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to be considered to examine as to whether any offence under section 306 of
L.P.C. was committed by the appellant.

18. It was told by the witnesses that the appellant and his mother had
directed the deceased to keep her utensils separately. However, Savita Sharma
(PW2) has accepted that when she went to the house of the deceased Tarabai,
Tarabai had served snacks and tea to her and she brought the utensils. Such
allegations were made by the witnesses in their case diary statements but,
almost all the witnesses did not allege about such allegations. The witness
Ramawatar Sharma was reminded in the cross examination about such
allegation in para 4 of his statement then, he repeated that allegation, he has
accepted that Tarabai was residing with the appellant and her mother. Food
of the entire family was cooked simultaneously and lunch and dinner was
served to all of them simultaneously. He did not say that food prepared by the
deceased Tarabai was not accepted by her mother-in-law or the appellant
and therefore, the allegation of un-touchability appears to be hypothetical
allegation, which appears to be not true as per statement given by Ramawatar
Sharma (PW6) in para 4 of his statement.

19.  The witnesses have alleged that when Tarabai fell ill in the house of
the appellants then she was not properly treated or she was not shown to any
doctor for her treatment. However, if the statements of Dr. Shantilal Gugaliya
(DW4) is examined then it appears that the deceased Tarabai was shown to
Dr. Gugaliya for her iliness relating to sterility and profuse bleeding during
menses. The witnesses have accepted in their cross examination that when
Tarabai came to her parents house she never fell ill. Witness Ramnaresh has
stated in para 11in a casual manner that Tarabai might have had fever and she
was not treated. However, he could not quote any specific date on which the
deceased Tarabai was ill and the appellant did not arrange for her treatment.
Savita (PW2) was sister-in-law of the deceased Tarabai. She did not say
anything about the illness and treatment of the deceased Tarabai. On the
contrary in para 6 of her statement, she denied that the deceased Tarabai fell
ill in her life time. Kamaljeet did not state anything about this allegation whereas,
Ramawatar Sharma who, has accepted that he was frequent visitor to the
house of the appellant but, he did not allege about illness or treatment of the

~ deceased Tarabai. Hence the allegation relating to improper treatment of the

deceased Tarabai when she fell ill appears to be hypothetical.

20. Ramnaresh, Kamaljeet, Savita and Ramawatar have stated that the
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appellant was blamed by the mother-inlaw that she could not be blessed with
achild. There is no allegation against the appellant that he blamed his wife on
that cause. On the contrary Dr. Shantilal Gugaliya (DW4) is examined to show
that he treated the deceased Tarabai for her illness of sterility.

21.  After considering all the allegations made against the appellant relating
to harassment done on the deceased Tarabai, it appears that the prosecution
could not prove any blame or allegation against the appellant which falls within
the purview of Sections 107 or 109 of the LP.C. It is true that the decease
died within seven years of her marriage and therefore, presumption under
section 113-A of the Evidence Act is available in favour of the prosecution
but, it was for the prosecution to prove that the appellant had illtreated his
wife Tarabai and therefore, she committed suicide. Under these circumstances,
the appellant cannot be convicted even of Offence under Section 306 of LP.C.

22.°  On the'basis of the aforesaid discussion the appellant cannot be
convicted of offence under section 304- B or 306 of .P.C and therefore,
appeal filed by the appellant appears to be acceptable. Consequently, it is
hereby accepted. The conviction as well as the sentence imposed against the
appellant for offence under Section 304-B of I.P.C. are hereby set aside. The
appellant is acquitted from all the charges, appended against him. :

23.  Theappellantis on bail. His presence is no more required before this
Court and therefore, it is directed that his bail bonds shall stand discharged.

24.  Copy of the judgment be sent to the trial Court along with its record
for information.

Order accordingly.

LL.R. [2015] M.P., 1834
ARBITRATION APPEAL
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Gangele
Arb. A. No. 10/2008 (Jabalpur) decided on 13 January, 2015

MACHINES INDIA (M/S.) ...Appellant
Vs. _
CHIEF ENGINEER, JABALPUR ZONE , ...Respondent

Arbitration Act (10 of 1940), Section 39 and Arbitration and
Conciliation Act (26 of 1996), Section 31 - Rate of interest - As far as
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pre-reference period is concerned law permits its execution by
agreement between the parties and for remaining period, the arbitrator
is given power under Section 31 to pass an appropriate order -

- Reduction of interest @ 15% to 9% by the District Judge on the ground '

of Economic condition and reforms seems to be correct - There is
nothing to show that the reduction of interest ordered is arbitrary and
illegal decision rendered without any reason being given.

(Paras 14 & 22)

arereery AR (1940 &7 10) gTeT 39 UG FEATAH i GoIF
ARIFrTT (1996 BT 26), ST 31 — FI9 B} ¥ — Wi qb wod yd @t
BT T L, veEl @ AT HIR FRT fAfr gEeT freared ax B agafa
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afite Bet @ ufE € g & — fran =maEle grr afte Rl ol
g, $ AR, W @9 B X 15% ¥ #a 9% frm T S
ndfia gtar 2 — u% Tt @ R w78 % = B uern s IRl
YT ATEET UE sde fofa @ o faen fed oeer @ R war 2

Cases referred :
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(Supp) 2032, 2005 (1) Arb. L.R. 314, 2007 (5) AIR Bom 571, 2005(1)
Arb. LR 363 (J & K), AIR- 2008 SC 989, 2007 AIR SCW 527, AIR 1988
SC 1520, AIR 1992 SC 732, (2003) 8 SCC 593, 2006 (4) SCALE 453,
(2006) 2 Arb. LR 498(SC), (2013) SCC 747.

V.R. Rao with S. Rao, for the appellant.
- V. Bhide, for the respondent.

ORDER

The Order of the Court was  delivered by :
RAJENDRA MENON, J. :- This appeal has been filed by the appellant under
Section 39 of the Arbitration Act, 1940, being aggrieved by the order dated
31.01.2008 passed by the [Xth Additional District Judge, Jabalpur in M.J .C.
No0.47/2003 by which the interest awarded by the sole Arbitrator @ 15%
per annum has been reduced to 9% per annum by the Appellate Authority
pamely the Additional District Judge, Jabalpur.

2. The only question warranting consideration in this appeal is with regard
to justification of the learned District Judge in reducing the quantum of interest
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while considering the same ina proceeding held before him under Section 30
read with 33 of the Arbitration Act, 1940.

3. Shri VR. Rao, learned Senior Advocate argued that once the Arbitrator
exercising jurisdiction and in the facts and circumstances of the case had
awarded interest @ 18% per annum then the learned District J udge while
hearing the matter could not reduce the award of interest from 15% to 9%
and only on the basis of economic condition and reforms. It isargued thata
reasonable order passed awarding interest by the Arbitrator has been interfered
without any justification.

4. In sﬁpport of his contention to say that interest .@1 8% could be
awarded, Shri V.R. Rao, Jearned Senior Counsel invited our attention to the
following judgments:-

1. Bhagwati _Oxyéen Ltd. Vs. Hindustan Copper Ltd
2005 Arb.W.L.J1. 473,

2. T.P. George Vs. State of Kerala and Another 200 I(1)
Arb. L.R. 490 (SC), '

3. Sayeed Ahmed & Co. Vs. State of U.P. & Ors. AIR
2009 SC (Supp) 2032.

4. Union of India Vs. Arctic (India) 2005(1) Arb. L.R.
314, State of Goa Vs. K. Hassainar 2007(5) AIR
Bom 571 and a Judgment of Jammu & Kashmir High

Court in the case of
5. Union of India Vs. Roshni Devi & Ors. 2005(1) Arb.
LR 363 (J&K).
5. It is argued by Shri V.R. Rao, learned Senior Advocate that on the

basis of the aforesaid judgments, once a reasonable interest @15% p.a is
awarded, there was no justification on the part of the District Judge in reducing
the rate of interest. He also places reliance on another Jjudgment of the Supreme
Court in the case of Ghulam Mohammad Dar Vs. State of J&K and Others
AIR 2008 SC 989.

6. On the contrary, Shri Bhide learned counsel for the respondent invited
our attention to the judgment of the learned District J udge, the reason given
for reducing the interest rate to 9% p.a. and the justification given for the
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same with reference to the principle laid down by the Supreme Court in the
case of Krishna Bhagya Jala Nigam Ltd. Vs. G. Harischandra Reddy &
Anr 2007 AIR SCW 527. Shri Bhide argued that in the light of the reduced
interest rate due to economic reforms the rate of interest @9% p.a. awarded
by the impugned order is being in conformity with the principle laid down by
the Supreme Court in the case of Krishna Bhagya Jala Nigam Ltd. (supra),
no interference be made in the matter.

7. We have heard learned counsel for the parties and gone through the
records. The only dispute warranting consideration by us is, as to whether the
learned District Judge was right in reducing the rate of interest from 15%p.a.,
as awarded by the Arbitrator, to 9% p.a., taking note of the economic reforms
that is going on and by referring to the judgments rendered in the case of
Krishna Bhagya Jala Nigam Ltd. (supra), the interest had been reduced
from 15% p.a. to 9% p.a. by the learned court below.

8. In the case of Krishna Bhagya Jala Nigam Ltd. (supra) also, an
award was passed by the Arbitrator and by exercising powers under Section
31 (7) of the Arbitration and Conciliation Act, 1996 interest @18% for pre-
arbitration, pendente lite and post award period was granted by the Arbitrator.
However, when the matter traveiled to the Supreme Court; the Supreme Court
take note of the totality of facts and circumstances, the economic reforms that
was going on in the country and the fact that in the backdrop of these reforms
the interest regime has changed and rate of interest has substantially reduced,
the interest was awarded @9% per annum. :

9. Inpara 11, the Supreme Court has dealt with the matter in the following
manner :~

“11. ........... We do not see any reason to interfere except on
the rates of interest and on the quantum awarded for letting
machines of the contractor remaining idle for the periods
. mentioned in the Award. Here also we may add that we do
not wish to interfere with the Award except to say that after
economic reforms in our country the interest regime has
changed and the rates have substantially reduced and,
therefore, we are of the view that the interest awarded by the
Arbitrator at 18% for the pre-arbitration period, for the
pendente lite period and future interest be reduced to 90%.”



1838 Machines India Vs. Chief Engineer Jabalpur (DB) LL.R.[2015]M.P.

As the only question involved in this appeal pertains to award of interest
in arbitration matters it would be appropriate to trace the development of law
in this regard. When the Arbitration Act of 1940 was in force the Supreme
Court reviewed the principle with regard to award of interest in the case of
Executive Engineer (Irrigation) Balimala Vs. Abhaduta Jena AIR 1988
SC 1520 and laid down various principles to say.that the provisions of the
Interest Act 1839 will not apply to arbitration proceedings. However, it was
held that the Interest Act of 1978, which came into force with effect from
19.8.1981 will apply to arbitration proceedings and the arbitrator may award
interest in this provisions. It was thereafter held that provisions of Section 34
CPC which provided for payment of pendente lite interest will not apply to
arbitration before the arbitrators with re gatd to grant of interest by arbitrators.
Various principles were laid down in the aforesaid judgment in the matter of
award of interest by arbitrators when appointed in a pending suits or otherwise
and also in the matter of awarding interest pendente lite. However, this
judgment in the case of Abhaduta Jena (supra) was overruled prospectively
* with effect from 12.12.1991 by a Constitutional Benchin the case of Secretary
Irrigation Department, Government of Orissa V5. GC. Roy AIR 1992
SC 732. 1t was held in this case that the Arbitrator has power to grant interest
pendente lite and the principle laid down in the case of Abhaduta Jena (supra)
with regard to award of interest fora period prior to start of proceedings i.e.
for pre-reference period was not overruled in the case of GC. Roy (supra) in
fact the principle laid down by the Constitutional Bench in the case of G.C.
Roy which is relevant for consideration in the present appeal as contained in
" para43, 44 and 46 of aforesaid judgment and for the sake of convenience the
said principle is reproduced hereinunder : -

“43. The question still remains whether Arbitrator has the power
to award interest pendente lite, and if s0 on what principle.
We must reiterate that we are dealing with the situation where
the agreement does not provide for grant of such interest nor
does it prohibit such grant. In other words, we are dealing
with a case where the agreement is silent as to award of interest.
On a conspectus of aforementioned decisions, the following
principles emerge:

!
(1) A person deprived of the use of money to which he
is legitimately entitled has a right to be compensated
for the deprivation, call it by any name. It may be called
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interest, compensation or damages. This basic
consideration is as valid for the period the dispute is
pending before the Arbitrator as it is for the period
prior to the Arbitrator entering upon the reference, This
is the principle of Section 34, Civil Procedure Code
and there is no reason or principle to hold otherwise
in the case of Arbitrator.

(ii) An Arbitrator is an alternative form (sic forum) for
resolution of disputes arising between the parties, If
50, he must have the power to decide all the disputes
or differences arising between the parties. If the
Arbitrator has no power to award interest pendente
lite, the party claiming it would have to approach the
court for that purpose, even though he may have
obtained satisfaction in respect of other claims from
the Arbitrator. This would lead to multiplicity of
proceedings.

(i1i) An Arbitrator is the creature of an agreement. [t
is open to the parties to confer upon him such powers
and prescribe such procedure for him to follow, as
they think fit, so long as they are riot opposed to law,
(The proviso to Section 41 and Section 3 of Arbitration
Act illustrate this point), All the same, the agreement
must be in conformity with law. The Arbittator must
also act and make his award in accordance with the
general law of the land and the agreement.

(1v) Over the years, the English and Indian courts have
acted on the assumption that where the agreement does
not prohibit and a party to the reference makes a claim .
for interest, the Arbitrator must have the power to
award interest pendente lite. Thawardas has not been
followed in the later decisions of this Court. It has been
explained and distinguished on the basis that ip that
case there was no claim for interest but only a claim
for unliquidated damages. It has been said repeatedly
that observations in the said judgment were not
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intended to lay down any such absolute or universal
rule as they appear to, on first impression. Until Jena
case almost all the courts in the country had upheld the
power of the Arbitrator to award interest pendente
lite, Continuity and certainty is a highly desirable feature
oflaw.

(v) Interest pendente lileis not a matter of substantive
law, like interest for the period anterior to reference
(prereference period). For doing complete justice
between the parties, such power has always been
inferred.

44. Having regard to the above consideration, we think that
the following is the correct principle which should be followed
in this behalf:

Where the agreement between the parties does not
prohibit grant of interest and where a party claims
interest and that dispute (along with the claim for
principal amount or independently) is referred to the
Arbitrator, he shall have the power to award interest "
pendente lite. This is for the reason that in such a case
it must be presumed that interest was an implied term
of the agreement between the parties and therefore
when the parties refer all their disputes — or refer the
dispute as to interest as such — to the Arbitrator, he
shall have the power to award interest. This does not
mean that in every case the Arbitrator should necessarily
award interest pendente lite. It is a matter within his
discretion to be exercised in the light of all the facts
and circumstances of the case, keeping the ends of
justice in view.
46. In view of the above discussion we hold that in two appeals
namely Civil Appeal No. 1403 of 1986 and Civil Appeal No.
2586 of 1985 the Arbitrator acted with jurisdiction in awarding
pendente lite interest and the High Court rightly upheld the
award. In the result both the appeals fail and are, accordingly,
dismissed but there will be no order as to costs. Even though
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we have held that the decision in Jena case does not lay down
good law, we would like to direct that our decision shall only
be prospective in operation, which means that this decision
shall not entitle any party nor shall it empower any court to
reopen proceedings which have already become final. In other
words, the law declared herein shall apply only to pending
proceedings.”

10.  Subsequently, the provisions of the present Arbitration and Conciliation
Act of 1996 came into force and Section 3 1(7) of the present act laid down
specific provisions with regard to grant of interest by arbitral tribunal and in
fact by incorporating the provisions of Section 3 1(7) a simplified system for
award of interest was incorporated. By virtue of this provision the Arbitral
Tribunal is not empowered to grant interest at the rate as it deemsreasonable
for certain period between the date on which cause of action arose and a date
on which award is made further by sub-clause (b) of Section 31 (7) it was
contemplated that until and unless otherwise directed the award will carry
interest @ 18% p.a. from the date of the award till payment,

11.  Inthecase of GC. Roy (supra) the Supreme Court has observed that
when the person is deprived of his right to use the money to which he is
legitimately entitled to he has right to compensation for deprivation of his right
by whatever name it may be called, be it interest, compensation or damages.
The provisions of Section 3 1(7)(b) and the concept of award of interest has
been subject to decision in various cases and interest granted in most of the
cases depending upon the contract, delay in the proceedings, the agreement
between the parties and the rate ofinterest as may be payable by the banks
and various economic and financial constraints. It is not in dispute after analysing
the concept of law in this regard that payment of interest in matters relating to
arbitration is now an approved system. In the case of Pure Helium India (P)
Ltd. Vs. Oil & Natural Gas Commission, (2003) 8 SCC 593 the Arbitrator
awarded interest @ 18% p.a. however looking to the long lapse of time the
Supreme Court reduced the rate of interest to 6% p.a. instead of 18% p.a. as
granted by the arbitrator. Similarly in the case of Mukund Ltd Vs. Hindustan
Petroleum Corporation Ltd. 2006 (4) SCALE 453 the Supreme Court
confirmed the decision rendered by the High Court and upheld award of interest
and its reduction by the High Court from 11% to 7% % on the ground that it
would be the reasonable rate of interest.
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12.  Similarly in the case of Mc. Dermott International Inc. V. Burn
Standard Co. Ltd. (2006) 2 Arb. LR 498 (SC) interest awarded on a higher
rate was reduced by the Supreme Court to 7% % keeping in view the long
lapse of time.

13.  Ifthe catena of judgments available in this regard are scrutinized it
would be seen that it can be safely construed that subject to provisions of
contract and the agreement that may be entered.into between the parties
awarding interest at a particular rate is matter of discretion to be executed by
the arbitral tribunal, it is limited to period from which cause of action arose
and till award is made. Sub Section (a) of Section 31 (7)(1) gives discretion in
the matter whereas syb clause provides that mandatory interest in default of ’
interest is awarded as its condition pre-interest based on discretion and post
award period.

14.  Asfaraspre-reference period is concerned the law permits its execution
by agreement between the parties and for remaining period the arbitrator is
given power under Section 31(7)(a) and under Section 31(7)(b) to pass an
appropriate order.

15.  Finally in the case of P. Radhakrisna Murthy Vs. National Buildings
Construction Corporation Ltd. (2013) SCC 747 the Suprenie Court after
analyzing various aspects of the matter and after taking note of principle laid
down in the case of GC. Roy by a Constitutional Bench found that for awarding
interest it is not always necessary to award interest @ 15% or 18% p.a. . it
was held in the facts and circumstances of that case that the High Court can
reduce interest and award of interest @ 12% p.a. based on the bank rate of
interest as was existing in the year 1988 was approved by the Supreme Court
reduction of the interest awarded at 16.5% to 12% by the High Court was
approved by the Supreme Court in the aforesaid case.

16.  In para 21 the following observations were made by the Hon'ble
Supreme Court :

The High Court has examined the rate of interest at
16.5% on the amount awarded in favour of the contractor by
the civil court and has considered the contention urged on behalf
of NBCC that the rate of interest awarded is excessive and
also the contention that there is no contract of payment of
interest on the same and alternatively contended that the interest
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rate should not normally exceed 6% per annum. These
contentions have been seriously contested by the appellant’s
counsel contending that the award of interest between 15% to
18% per annum on the basis of bank lending rates should be
allowed as NBCC itself has claimed interest at the rate of
18.5% per annum on the amount ¢laimed from the contractor.
Keeping the aforesaid aspect in mind and in the absence of
contract with regard to the rate of interest to be awarded in
favour of the contractor and having regard to the facts and
circumstances of the case, the High Court has come to the
right conclusion and awarded interest at the rate of 12% on
the amounts due to the contractor on the basis of the rate of
interest paid by the banks to its customers on long-term deposits
prevailing in 1988. The same cannot be found fault with by
this Court for the reason that the High Court taking relevant
aspects into consideration has rightly reduced the rate of
interest to 12 % per annum from 16.5% per annum after holding
that exercise of discretionary power by the arbitrator under
Section 34 CPC is a discretionary power and the same cannot
be interfered with by the High Court.

In the backdrop of these settled principle we may now examine the
submission made in the present case.

17. In the cases relied upon by Shri V.R. Rao, learned Senior Counsel, in
the case of Bhagawati Oxygen Ltd. (supra) interest had been awarded @
18% per annum and if the reasons given for awarding interest @18% per
annum is analyzed in the backdrop of reasons given in Para 36, it would be
seen that in the dispute in question between the parties it was found that there
was already an agreement between the Bhagwati Oxygen Ltd. and Hindustan
Copper Ltd., the contesting parties and a loan was advanced by respondent
H.C.L. to the claimant B.O.L. @18 %. It is because of this reason that interest
@18% was awarded in the said case. That being so, we are of the considered
view that the aforesaid principle cannot be applied in the present case.

18. Inthecaseof TP, George (supra), the only question considered was .
that when an award is passed by the Arbitrator in all cases where money
decree is issued interest has to be granted and without referring to any principle
of law or'without specifying any rate at which interest is to be granted the only
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principle laid down is that due to price escalation, revision of rates and interest
while passing the award the Arbitrator has to award interest from the date of
award. This judgment does not laid down any principle of law with regard to
rate at which the interest is to be paid.

19. In the case of Sayeed Ahmed & Co. (supra) the Arbitrator awarded
interest @18% per annum, however, at the appellate stage this was reduced
to 6% p.a. and the Supreme Court interfered into the matter and directed for
grant of interest @18% p.a. and held that reducing the interest to 6% p.a.
was not proper. In that case, the Hon’ble Supreme Court has onty observed
that the Arbitrator has awarded interest @18%, 14% and 12% p.a. respectively
in three categories to the claimant and the High Court without any reason has

_reduced it to 6% p.a. holding that the Arbitrator exercised its power under
Section 31(7) (b) of the Arbitration and Conciliation Act, 1996, interference
has been made in this case also except for holding that reduction of interest
from 18% to 6% is illegal to the principle based on economic condition and
change of interest regime as indicated by the Supreme Court in the case of
Krishna Bhagya Jala Nigam Ltd. (supra) is taken note of.

20.  Similarly in the judgment rendered by the Bombay High Court and
Jammu & Kashmir High Court also this proposition should laid down that
award of interest @18% or 15% as the case may be. However, in none of
these cases is there any reference to the economic reforms being undertaken *
and the reason for reducing the interest.

21.  Inthecase of Krishna Bhagya Jala Nigam Ltd. (supra), the Supreme
Court has held that interest @9% p.a. has to be awarded keeping in view the
economic reforms that is going on in the country and change being brought
about in the interest regime and reduction of interest rate overall in all
transactions.

22.  Keeping in view the principle of law laid down by the Supreme Court
in various cases are referred to hereinabove particularly, in the case of Krishna
Jal Nigam (supra), exercising jurisdiction by the learned District Judge based
on the aforesaid principle, seems to be correct and we see no reason to interfere
in the matter, particularly when there is nothing to show that the reduction of
interest ordered in the case is arbitrary and illegal decision rendered without
any reason being given. That apart, this is also the legal principle that has been
applied by the Supreme Court now again in the case of P. Radhakrisna Murthy

(supra).
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23.  Accordingly, in the facts and circumstances of the case, we are of
considered view that the Iearned District Judge has not committed any error

- inreducing the interest from 15% p.a. to 9%p.a. and as the reason given by

the learned District Judge in Para 28 of his award is based on sound principle
of law, approved by the Supreme Court as indicated hereinabove, we see no
reason to interfere with the matter.

The appeal is accordingly dismissed.
dppeal dismissed.
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CENTRALEXCISE APPEAL .
Before Mr. Justice PK. Jaiswal & Mr. Justice D.K. Paliwal
CEANo. 08/2014 (Indore) dec1ded on 27 October, 2014

PARAG FANS AND COOLINGS ' ...Appellant
Vs.
COMMISSIONER, CUSTOMS ' ...Respondent

A. Central Excise Act (1 of 1944), Section 35-G - Small
Scale Industry - Exemption - 2 small scale industries owned by one
person availed the benefit of exemption - Held - Both units have
different entrances and end produce is different - However, Income
Tax Account is in name of one unit - Administrative staff is one and
expenses of both units are borne by unit no. 1 - Consolidated profit
and loss account is prepared for both units - Income tax assessment
was made jointly - Not entitled for exemption - Appeal dismissed.
(Paras 7 & 16)
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B. Intérpretation of statute - Precedent - Binding -
Conflicting decision of Apex Court of equal number.of Judges - Earlier
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Bench decision is binding - Unless explained by the latter Bench of
equal strength. (Para 14)
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Cases referred :

2004 (170) ELT 257, 2011 (263) ELT 15 (SC), 2004 (171) ELT
155 (SC), 1998 (99) ELT 202 (SC), 2003 (1) MPHT 226 (FB).

R.T. Thanevala, for the appellant.
Prasanna Prasad, for the respondent.

ORDER

The Order of the Court was  delivered by :
P.K. JaiswaL, J. :- They are heard.

By this appeal under Section 35-G of the Central Excise Act, 1944,
the appellant is challenging the final order No.57136/2013 (PB) dated
18.07.2013 passed by the Customs Excise and Service Tax Appellate Tribunal,
New Delhi in Central Excise Appeal No.1966/2005.

2. Brief facts of the case are that appellant M/s. Parag Fans & Coolmg
Systems Limited, Dewas are engaged in manufacture of FRP Fans / FRP
Cooling Tower falling under Chapter Heading No.8419.20 of the Schedule to
the Central Excise Tariff Act, 1985 (in short “CETA”)yand M/s. Parag Industries
are engaged in the manufacture of CI Casting falling under Chapter Heading
7325.10 of the Schedule of CETA, 1985.

3. During the financial year 1997-98, the appellant availed Small Scale
Industry Exemption under Notification No.7/97-CE dated 01.03.1997.
Simultaneously, other firm M/s. Parag Industries separately and independently
availed SSI Exemption during the same financial year. The Central Government
issued four show cause notices on the ground that the two units are owned by
one manufacturer namely the appellant / company; as a result, the small-scale
industries exemption is not available to the appellant. Detailed reply has been
filed by the appellant denying all the allegations contained in the show cause
notice. Itis not disputed that both the units are manufacturing different products

»
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at independent factories, which had been issued separate factory licenses and
Central Excise Registration. '

4. The Assistant Commissioner, Central Excise, Ujjain vide order dated
31.12.1998 confirmed the demand and imposed penalty against the appellant
/ company by holding that clearance made by two units belong to the same
manufacturer and provisions of para (iv) of the Notification No.16/97 are
squarely attracted for clubbing value of the clearances of both the units.

5. The appellant preferred an appeal, which was dismissed for non-
compliance of the provisions of Section 35-F of the Central Excise Act, 1944.
The CESTAT vide its order dated 27.09.2004 remanded the matter to.the
Commissioner (Appeals) for deciding on merits, after affording an opportunity
to the appellant. The Commissioner (Appeals) vide order dated 31.01.2005
allowed the appeal of the appellant by setting aside the order impugned therein
with consequential relief. The Commissioner, Indore preferred an appeal against
the aforesaid order before the CESTAT, New Delhi. The learned Appellate
Tribunal by the impugned order dated 18.07.2013 set aside the order of the
Commissioner and allowed the appeal filed by the Department.

6. It is not disputed by the learned counsel for the appellant that both the
factories aré near to each other within the radius of 1 kilometer and it is
owned by the same owner and common balance-sheet is maintained.

7. It is true that both the factories have separate entrance; there is a
passage in between and they are not complimentary to each other nor they
are subsidiary to each other. The end produce is also different. They are
separately registered with the Central Excise Department, The income tax
account is in the name of Parag Fans and Cooling Systems Ltd. Balance-
sheet of both the units is combined. The administrative staff is common and
the expenditure of both the units are borne by Unit No.1. Repayment of loan
had been paid by Unit No.1 on behalf of Unit No.2 or vice versa. Learned
Tribunal considering the fact that operating result as well as asset and liability
of both the concerns were consolidated in the financial statement (balance-
sheet) of the appellant. Statement recorded from Shri Bhargav on 22.07.1997
proves that there was a consolidated profit and loss account prepared for
both the units. That consolidated statement enabled the appellant to avail loan
from financial institutions. The income tax assessment of both the units was
jointly made because of consolidated accounts filed by the appellant before
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the income tax authority. The learned Tribunal set aside the order passed by
the Commissioner (Appeals) and allowed the order of adjudicating authority.

8. Ttissubmitted by the learned counsel for the appellant that the question
involved in this appeal is squarely covered by the decision of the Apex Court
in the case of Rollatainers Limited v. Commissioner of Central Excise,

Delhi-III [2004 (170) ELT 257 (SC)]. The Apex Court has held that two
factories within same premises, same owner and common balance-sheet with
common boundaries, but having separate staff, separate management, separate
passage, separate entrance with separate Central Excise Registration and
producing different end products, such factories not treatable as one and the
same factory, hence are two factories separately eligible for exemption. He
submitted that in view of the law laid down by the Apex Court in the case of
Rollatainers Limitedv. Commissioner of Central Excise (supra), the order
of the learned Tribunal is perverse and against the statutory provisions of law
and documentary evidence available on record.

9. On the other hand, learned counsel for the department has submitted
that this question has been considered by the Apex Court in the case of Parle
Bisleri Private Limited v. Commissioner of Customs & Central Excise,
Ahmedabad [2011 (263) ELT 15 (SC)]. Paragraphs 12 to 15 of the decision -
passed in the case of Parle Bisleri Private Limited (surpa) reads as under;

“12.  'What this Court was emphasizing in the aforesaid
decision was not only the fact that Circular 6/92 has no effect
upon commencement of Notification No. 1/93, but also the
fact that the distinct legal nature of Companies cannot be used
as eyewash to portray its independent nature. Where the
companies are indeed interdependent and possibly even related
through financial control and management, the value of
clearances has to be clubbed together in the interests of justice.
The operation of Circular 6/92 admittedly protected entities
like the appellant prior to the commencement of Notification
No. 1/93, but certainly not after the same. In this case, this
Court has been presented with a preponderance of evidence
to suggest that the companies are related not only in terms of
financial control, but also through management personnel. In
Modi Alkalies & Chemicals Ltd. & Ors (supra) this Court
has held that two basic features which prima facie show
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interdependence are pervasive financial control and
management control. We, therefore, proceed to apply the said
two tests to the facts of this case.

13.  R. Chauhan, P. Chauhan, R.N. Mungale and S.K.
Motani, who are the directors of the appellant herein are among
those who also serve on the Board of Directors in M/s PEL
Ltd. and M/s PIL Ltd. It is also a fact on record that that M/s.
PEL advanced an interest-free loan of Rs. 1 crore to the
appeliant, which was used for purchase of raw material by the
latter (As evidenced from the balance sheet). Furthermore,
the flavours being manufactured by the appellant were.

- developed by M/SPEL at their R & D Lab at Bombay, whose

services were at the disposal of the appellant. They were at
one point of time were manufactured by M/s. PEL and
admittedly owned by them. Clearly, all this points to the
inescapable conclusion that the three companies in question
were intertwined in their operation and management. A careful
scrutiny of the records therefore establish that both the aforesaid
two basic features are overwhelmingly present in this case.
Therefore it would likely seem that the purported fragmentation
of the manufacturing process was but a mere ploy to avail of
the SSI exemption. Piercing the corporate veil, when the
notions of beneficial ownership and interdependency come into
the picture, are no longer res integra. On this count, therefore,
we have no hesitation whatsoever in affirming the order ofthe
Tribunal, which was justified entirely through the precedent
set by this Court.

Issue I1

14. The second issue concerns the question whether the “code
names' used to denote soft drink flavours manufactured by
the appellant could in fact be termed as “brand names' and if
s0, whether they belonged to another entity. The yardstick in
this regard is Explanation VIII which is pari materia in both
Notifications No. 175/86 and No. 1/93 and reads as:

Explémation VIII-"Brand name" or "trade name" shall
. mean a brand name or trade name, whether registered
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or not, that is to say a name or a mark, such as symbol,
monogram, label, signature or invented word or writing
which is used in relation to such specified goods for
the purpose of indicating, or so as to indicate a
connection in the course of trade between such
specified goods and some person using such name or
mark with or without any indication of the identity of
that person.

We are not convinced by the argument of the appellant that
this Explanation refers only to "brand names’ and cannot be
used to determine whether code names, as used by the
appellant in the present case, fall within the said category. The
mere difference in nomenclature cannot take away the import
of the Explanation from its applicability to the present case.
The appellant herein manufactures flavours which fall within
the ambit of the ‘code names' and it is a fact on record that
these codes are key to identifying the flavours which are
commercially transferable.

15.  Furthermore, itis expressly clear that the code names
on the flavours indicate a connection in the course of trade
between the specified goods and such person using such name
or mark. The flavours in question, which were earlier
manufactured by M/s PEL Ltd. and supplied to the franchise
holders, were subsequently allowed to be made by the
appellant. The franchise holders were in effect buying the very
same flavours from the appellant and were placing orders by
referring to the same code name, as is evident from the
respective purchase orders. The users of the flavours, i.e. M/s
PEL Ltd., M/s PIL Ltd. and specified bottlers are all
interconnected since the latter group comprises franchisees of
PEL and thus there is more than an iota of evidence to prove
the connection in the course of trade between the flavours and
the entity using the flavours through code names, Furthermore,
the ownership of the code names by M/s PEL Ltd. is clearly
evidenced from the fact that these flavours were developed,
researched and concocted by M/s. PEL Litd in its research
labs. That M/s. PEL Ltd. have given the brand names to the
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flavours and allowed them to be manufactured by the appellant,
their holding company cannot hide the fact that M/s PEL Ltd.
were in fact, the owner of the code/brand names. This
conclusion is fortified by the fact that it was M/s PEL Ltd who
transferred the right of the codes when they were sold to M/s.
Coca Cola Company in November, 1993. Since the appellant
was not the owner of the said brand names in question, the
Tribunal was justified in holding that the appellant will not be
entitled to the benefit of Notification No. 175/86 and 1/93 for
the products with code names G-44T, L-33A, T-IIPC, T-1IP,
R-66M and K-55T which belonged to M/s PEL Ltd.”

10.  He also placed reliance on the decision in the case of Commissioner
of Central Excise, New Delhi v. Modi Alkalies & Chemicals Limited [2004
(171) ELT 155 (SC)] and the decision in the case of Calcutta Chromotype
Limited v. Collector of Central Excise, Calcutta [1998 (99) ELT 202
(SC)] and submitted that the issue involved in this appeal is squarely covered
by the aforesaid decisions and prayed for dismissal of the appeal.

11.  In the case of Commissioner of Excise v. Modi Alkalies &
Chemicals Limited (supra), the question whether there is interdependence
and whether another unit is, in fact, a dummy has been adjudicated and the
Hon'ble Supreme Court has held the following in paragraph 8, which reads as
under:- :

“8.  Whether there is inter-dependence and whether
another unit is, in fact, a dummy has to be adjudicated on the
facts of each case. There cannot be any generalization or rule -
of universal application. Two basic features which prima facie
show inter-dependence are pervasive financial control and
management control. In the present case facts clearly show
financial control. Undisputedly, the share capital of each of
the three companies was Rs.200/. Though it was claimed that
financial assistance was availed from the financial companies,
it is on record that the unsecured loans advanced by MACL
to the three companies were substantially heavy amounts as
on 1.4.1998. NGCPL received an amount of Rs.1.55 crores.
About 14 lakhs appeared to have been paid after the issue of
show cause notice. Loans advanced to NGCPL was about
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Rs.52 lakhs while to SCGCPL it was about Rs.65 lakhs. The
finding of the Commissioner that the financial assistance from
the financial institutions were availed with the aid and assistance
of MACL has not been seriously disputed. Apart from that,
the cylinders were brought on lease by MACL from another
concernt and were sub-leased to the three companies. The
cylinders bore the name of MACL. If the three companies
had separate standing as contended it could not be explained
why they could not get the cylinders directly from the lessors
on lease basis and the need for introducing MACL as the lessee
and then the three companies becoming sub-lessees. As noted
by the Commissioner, entire receipts were paid as lease amount
to MACL. Here again, the under-valuation aspect assumes
importance, While the supply by MACL to three companies
was Rs.0.50 per unit, the sale price by the three companies
was Rs.5 per unit. It is on record that accounts were kept by
common staff and marketing was done under the supervision
of a person who belongs to the same group of concerns. The
amounts have been collected by an employee of MACL. The
so-called Directors of the companies were undisputedly
employees of MACL. Almost the entire financial resources
were made by MACL. The financial position clearly shows
that MACL had more than ordinary interest in the financial
- arrangements for companies. The statements of the employees/
Directors show that the whole show was controlled, both on
financial and management aspects by MACL. If these are not
sufficient to show inter-dependence probably nothing better
would show the same. The factors which have weighed with
CEGAT like registration of three companies under the sales
tax and income tax authorities have to be considered in the
background of factual position noted above. When the
corporate veil is lifted what comes into focus is only the shadow
and not any substance about the existence of the three
companies independently. The circular no.6/92 dated
29.5.1992 has no relevance because it related to notification
n0.175/86-CE dated 1.3.1986 and did not relate to notification
no.1/93. The extended period of limitation was clearly
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applicable on the facts of the case, as suppression of material
features and factors has been clearly established. If in reality
the three companies are front companies then the price per
unit to be assessed in the hands of MACL is Rs.5 and not
Rs.0.50 as disclosed. The question whether there was
manufacture or not was not in issue before the Commissioner.
The plea that there was no manufacture has also to be rejected
in view of the fact that exemption was claimed by the three
companies as manufacturers to avail the benefit of Central
.. Excise Notification no.1/93.”

12.  In the case of Calcutta Chromotype Ltd. v. Collector of Central
Excise, Calcutta (supra) has held that both, manufacturer and buyer are
same, it can be presumed that they have interest directly or indirectly, in the
business of each other.

13.- The issue involved in the present case is squarely covered by the
decisions of Apex Court in the case of Modi Alkalies & Chemicals Ltd.
(supra) and Parle Bislery Pvt. Ltd. (supra).

14.  Itiswellsettled that in case of conflict between two decisions of the
Apex Court, Bench comprising of €qual number of Judges, decision of earlier
Bench is binding unless explained by the latter Bench of equal strength, in
which case the late decision is binding.

15.  Theissue involved in the present case, we find that the question is
fully covered by the decision of the Apex Court in the case of Modi Alkalies
& Chemicals Ltd, (supra). In the subsequent decision of the Apex Court in
Parle Bislery Pvt. Ltd. (supra), the view taken in earlier decision has been
upheld and, thus, the above two decisions of the Apex Court are binding on
us (See 2003(1) MPHT 226, FB, Jabalpur Bus Operators Association
and others vs. State of M. P. and another).

16.  Forthe above reasons, we are of the opinion that the view taken by
the Tribunal appeard to be well founded, based on the two decisions of Apex
Court (Modi Alkalies & Chemicals Ltd. (supra) and Parle Bislery Pvt.
Ltd. (supra)). No substantial question of law is arising in this appeal. We
dismiss the appeal. No order as to costs.

Appeal dismissed.
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COMPANY PETITION
Before Mr. Justice Prakash Shrivastava
Company Pet. No. 19/2013 (Indore) decided on 24 July, 2014

BELLFINVEST (INDIA) LTD. (M/S), MUMBAI ...Petitioner
Vs. |
M/S M.P. PROTEINS PVT. LTD., MANDSAUR ...Respondent

Companies Act (1 of 1956), Section 433 & 434 - Winding up -
Application for winding up of the company - Respondent had apparently
neglected to pay the sum and the deeming provision of Section 434
(1)(a) is attracted and it can be held that the respondent company is
unable to pay its debt - Petitioner cannot be denied the order of winding
up of the respondent company by directing it to avail alternate remedy
- Petition admitted. (Paras 11 & 14)

FIIH AT (1956 T 1), ST 433 T 434 — qRGTTT — TOR
@ TRENTT Y AdeT — waefl ¥ ywe wU ¥ <@ 3 A @ Sdar
B IR SRT 434(1)(T) ®7 WU W AT SUGT ArHhT whar @ aiv a=
afrfreriRa. Rem wm wwwr € 5 wefl sl et o 51 g e
¥ a2 — A @) dwleus STAR o1 omwd O @ Rl FRRE B
g wyelf oot @ qRww @ amdw @ ger 98 fewr W wedr —
aifreT wfer 3 T |

Cases referred :

(2010) 10 SCC 553, AIR 1971 SC 2600, AIR 2009 SC 1695, 2010
(2) MPLJ 333, ~

R.C. Sinhal with D.S. Panwar; for the petitioner.
Rishi Tiwari, for the respondent.
The Assistant OL also present in person.

ORDER

PRAKASH SHRIVASTAVA, J. :~ Counse] for the parties have been heard
on the question of admission as also on I.A. No.6018/2013 for appointment
of the provisional liquidator and on I.A. No.3113/2014 questioning the
maintainability of the petition.

1 This petition under Section 433 read with Section 434(1)(a) of the

-



<

’

LL.R.[2015]M.P. Bell Finvest (India) Ltd. Vs. M.P. Proteins Pvt. Ltd,1855

Companies Act, 1956 (for short “the Act™) has been filed by the petitioner
seeking winding up of the respondent-company.

2. In brief, the case of the petitioner-company is that it is a Non Banking
Financial Company incorporated under the Companies Act and that the
respondent-company for the purpose of establishing and running an industrial
unit, had obtained financial facilities from the State Bank of Bikaner and Jaipur
and had committed default in repayment of loan and the outstanding amount
was work out as Rs.3.45 Crores in the Orie Time Settlement proposal. The
respondent-company had approached the petitioner to provide financial
facilities by taking over the Non Performing Account from State Bank of
Bikaner and Jaipur and to take possession of all securities and title deeds/
documents lying with the said bank. The petitioner then, vide letter dated
20.12.2011, had sanctioned 5 secured business loans (NPA revival) of different
account and the said loan amounts were disbursed from time to time in terms
of the loan agreements. The respondent had committed default in payment of
the monthly installments and no payments were made after October 2012.
The outstanding amount is incurring interest. According to the petitioner, the
admitted liability as on 7.2.2013 is Rs.22,36,94,438/-. On 7.2.2013, the
petitioner-company had given statutory notice for winding up under Section
434(1)(a) of the Compsnies Act which was duly received by the respondent-
company but neither the notice was replied, nor any amount was paid,
therefore, the petitioner had filed the present company petition.

3. The respondent has filed the reply disputing the liability of
Rs.22,36,94,438/- by raising the plea that the petitioner has not adjusted the
sum of Rs.6,21,73,155/- paid by the petitioner towards the repayment and
advance interest and that a sum of Rs.3,15,000/- paid to Mr. Milind Satpute
has also not been accounted and a sum of Rs.14,65,378/- deposited in various
accounts at the direction of the petitioner-company, have also not been taken
into account. The loan of Rs.23.155 Crores is disputed and it has been pleaded
that Civil Suit No.005A/2013 dated 8.5.2013 has already been filed by the
petitioner for recovery of a sum of Rs.26,34,81,521/- and that the petitioner
has, in the Email dated 8.1.2013, mentioned the outstanding amount of
Rs.19.884 Crores which within one month has increased by Rs.2.485 Crores,
which is not possible and that the petitioner in the Email dated 11.8.2012 had
admitted that loan amount was 0fRs.11.93 Crores and in the Email dated
23.8.2012 had admitted that the loan amount for Loan No.124 disbursed to
the respondent was Rs.7.98 Crores and that directors and guarantors of
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respondent-company were forced to sign agreement of exaggerated amount
0f Rs.23.155 Crores with an assurance that it was merely for security purposes
and will not be used against them and to support the disbursement of term
loan amount mentioned in the agreement, Rs.17.955 Crores were transferred
in the Bank account of the respondent-company as term loan and an amount
of Rs.5.2 Crore of working capital loan was also transferred. Out of the amount
so transferred, the respondent-company was asked to return Rs.7.403 Crores
in cash to the petitioner-Company's agent and the said returned amount has
not been accounted for. It has further been pleaded that the respondent-company
was functioning properly till January 2013 but due to the intervention of the
petitioner and non disbursement of the loan amount, the respondent-Company's
business was ruined and that the respondent-company has large assets and is
capable of functioning and producing marketable quality of refined oil.

4. In rejoinder, the petitioner-company has stated that as on 8.1.2013
the proposed amount of settlement was Rs.16,76,51,159/-, They have
disclosed the outstanding amount on different dates and have stated that the
Civil Suit has been subsequently filed after filing the present winding up petition
and that the One Time Settlement was submitted by the respondent-company
on 7.9.2013 offering a sum of Rs.8 Crores which belies the stand taken by
the respondent-company in the reply. '

5. [ have heard the learned counsel for the parties and perused the record.

6. Before proceeding further in the matter, the legal position in respect of
the scope of consideration of such a petition and the necessary requirements
need to be examined. Under Section 433(e) of the Act, a company may be
wound up by the tribunal if the company is unable to pay its debt. Section 434
contains a deeming provision as to when the company is deemed to be unable
to pay its debt and provides that if the company is indebted in a sum specified
in Clause a of Sub-section 1 and is served by the creditor a demand in terms
of the said Clause and within the stipulated period, neglected to pay the sum
or to secure or compound for it to the reasonable satisfaction of the creditor,
a company shall be deemed to be unable to pay its debt.

7. On the other hand it is also the settled position in law that if debt is
bonafide disputed on substantial grounds, petition for winding up shall not be
entertained. In such a case party seeking winding up can not be regarded as
creditor of company for purpose of winding up. If the debt is bonafide disputed,
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there can not be “neglect to pay” within the meaning of Section 433(1)(a) of
the Companies Act and if there is no neglect, the deeming provision does not
come info play.

8. The Supreme Court in the matter of IB4A Health (India) Private
Limited Vs. Info-Drive Systems SDN. BHD., reported in (2010) 10 SCC
553 has held that if the creditor's debt is bonafide disputed on substantial
grounds, the Court should dismiss winding up petition and that a dispute would
be substantial and genuine if it is bona fide and not spurious, speculative,
illusory and misconceived. The winding up petition is not a legitimate means
of seeking to enforce payment of the debt which is bona fide disputed by the

. company and a party to the dispute should not be allowed to use the threat of

winding up petition as a means of enforcing the company to pay the bona fide
disputed debt and that a Company Court should act with circumspection,
care and caution and examine as to whether an attempt is made to pressurise
the company to pay a debt which is substantially disputed.

9. The Supreme Court in the matter of M/s Madhusudan Gordhandas
& Co. Vs. Madhu Woolen Industries Pvt. Ltd. reported in AIR 1971 SC
2600 has held that where there is no doubt that the company owes the creditor
a debt entitling:him to a winding up order but the exact amount of debt is
disputed, the Court will make a winding up order without requiring the creditor
to quantify the debt precisely. It has further been held that the principles on
which the Court acts are first that the defence of the company is in good faith
and one of substance, secondly, the defence is likely to succeed iri point of
law and thirdly the company adduces prima facie proof of the facts on which
the defence depends. In the matter of M/s Vijay Industries Vs. M/s Natal
Technologies Ltd. reported in AIR 2009 SC 1695, the Supreme Couirt has
held that Section 433 of the Companies Act does not state that the debt must
be precisely a definite suni, The Supreme Court in that matter had set aside
the judgment of the High Court noting that on the date of filing of the
application, dues in respect of at least a part of the debt which was more than
the amount specified in Section 433 of the Companies Act was not denied
and it is not the requirement of law that the entire debt must be definite and
certain. The Supreme Court in the matter of M/s Vijay Industries (Supra)
has held as under :-

“33. Section 433 of the Companies Act does not state
that the debt must be precisely a definite sum. It has not been
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disputed before us that failure to pay agreed interest or the
statutory interest would come within the purview of the word
'debt'. It is one thing to say that the amount of debt is not
definite or ascertainable because of the bona fide dispute raised
thereabout or there exists a dispute as regards quantity or
quality of supply or such other defences which are available to
the purchaser; but it is another thing to say that although the
due as regards the principal amount resulting from the quantity
or quality of supply of the goods stands admitted but a question
is faised as to whether any agreement had been entered into
for payment of interest or whether the rate of interest would
be applicable or not. In the latter case, in our opinion, the
application for winding up cannot be dismissed. -

34, In M/s. Madhusudan Gordhandas & Co.
(supra) [AIR 1971 SC 2600], this Court referred to the

decision of the Chancery Division in Re. Tweeds Garages
Ltd. [1962 Ch 406], holding :

“From those sections it appears that the only
qualification which is required of the petitioners in this case is
that they are creditors and about that, as I have said, there is
really no dispute. Moreover, it seems to me that it would, in
many cases, be quite unjust to refuse 2 winding up orderto a
petitioner who is admittedly owed moneys which have not been
. paid merely because there is a dispute as to the precise amount
owing. If I may refer to an example which I suggested in the
«course of argument, suppose that a creditor obtains judgment
against a company for €€ 10,000 and after the date of the
judgment something is paid off. There is a genuine bona fide
dispute whether the sum paid off'is €10 or €20. The creditor
- then presents a petition to have the company wound up. Is the

company to be entitled to say: “It is not disputed that you are
. a creditor but “the amount of your debt is disputed and you
are not, therefore, “entitled to an order”? I think not. In my
judgment, where there is no doubt (and there is none here)
that the petitioner is a creditor for a sum which would otherwise
entitle him to a winding up order, a dispute as to the precise
sum which is owed to him is not of itself a sufficient answer to

—_—
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. Re. vaeeds Garages Ltd. (supra), apart from M/s
Madhusudan Gordhandas & Co. (supra), has inter alia been
followed by the Bombay High Court in Pfizer Ltd, v. Usan
Laboratories P. Lid. [(1985) 57 CC 236] holding that only
because there is a dispute in regard to the rate of interest, the
winding up petition cannot be thrown out on that ground alone.
Pfizer Ltd. (supra) has been followed by the Bombay High
Court in Ispat Industries Lid., in Re [(2005) 2 Comp LJ
233]. Pfizer Ltd. (supra) was a case of principal plus interest.

37. Inthis case, on the date of filing of the application,
dues in respect of at least a part of the debt which was more
than the amount specified in Section 433 of the Companies
Act was not defined. It is not a requirement of the law that the
entire debt must be definite and certain.” ’

10.  This Court also in the matter.of Sungrace Finvest Pvt. Ltd,, Kolkata
Vs. Maikaal Fibres Ltd., Bheelgaon reported in 2010(2) MPLJ 333 after
taking note of the various judgments, specially the judgment of the Supreme
Court in the case of M/s Madhusudan Gordhandas and Co. (supra), had
passed the order of winding up,

1. Inthe present case, the debt is not in dispute. It is not in dispute that
the respondent had signed the loan agreement for a sum of Rs.23.155 Crores
and a sum of Rs.17.955 Crores was transferred in the Bank account of the
respondent-company as term loan and an amount of Rs.5.20 Crore for Working
Capital Loan was also transferred in terms of the agreement, but the claim of
the respondent-company is that out of this amount, a sum of Rs.7.403 Crores
was returned in cash which has not been accounted for. The respondent-
company has further raised the plea that cértain other amounts were also
repaid which have not been adjusted while arriving at the final figure of the
liability. Such a defence of the Company can not be held to be bonafide dispute
on substantial ground for want of cogent material. That apart, one Time
Settlement proposal dated 7.9.2013 (Annexure P/20) sent by the respondent
to the petitioner reveals that the respondent as on 7.9.2013 was ready to pay
Rs. 8 Crores, therefore, the liability of the respondent at least to that extent is
undisputed. The said amount is more than the amount mentioned in Section
434(1) (a) of the Act and inspite of receipt of the demand notice in terms of
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the said Clause, the respondent had neglected to pay the sum and there is also
nothing on record to contravene the petitioner’s plea that after October 2012
no repayments have been made, therefore, the respondent had apparently
neglected to pay the sum and the deeming provision of Section 434(1)(a) is
attracted and it can be held that the respondent-company is unable to pay its
debt.

12.  Even otherwise the respondent-company is not disputing the debt but
itis only disputing the quantum of debt and this aspect is squarely covered by
the judgment of the Supreme Court in the matter of M/s Vijay Industries
(supra), wherein it has been held that it is not the requirement of law that the
entire debt must be definite and certain and Section 433 is attracted if at least
a part of the debt which is more than the amount specified in Section 433 of
the Act, is not denied which is also the position in the present case.

13.  Itisalso worth noting that even as per the respondent's own showing
the plant is not functioning and lying closed. It was operational from November
2012 to January 2013 i.e. only for about 3 months. No reliable material has
been produced by the respondent to show how the debts of the petitioner will
be paid by the respondent.

14.  Inview ofthe above, I am of the view that it is a fit case for passing an
order of winding up of the respondent-company

15.  Accordingly it is directed that :-

(1)  Inview of the above analysis, Company Petition is
admitted. Let the petition be advertised in accordance
with the Rules.

(2)  Considering the above circumstances, it is found that
the petition has been presented on the ground that is
just and equitable for passing an appropriate order of
winding up. Accordingly I order winding up of the
respondent-Company in accordance with the
provisions of the Act read with the Company Court
Rules, 1949,

(3)  Accordingly and with a view to enable this Court to
pass a final winding up order as contemplated under
Rule 282 of the Rules, Official Liquidator of this Court



e

LL.R.[2015]M.P. Gorelal Lodhi Vs. Ratan Lal Lodhi 1861

who becomes a Liquidator of the Company by virtue
of Section 449 of the Act, is appointed as Liquidator
of the Company. The Registrar of this Court to take
steps as provided under Rule 109 of the Rules so that
necessary orders as required under Rule 112 onwards
- canbe passed by this Court, on the next date of hearing,

16. Inviewofthe éibove, L.A.No.2678/2014 for dismissal of the petition
is found to be devoid of any merit. The LA, is accordingly rejected.

List on 8/9/2014,
Order accordingly.
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CIVIL REVISION
Before Mr. Justice U.C. Maheshwari
C.R.No. 176/2013 (Jabalpur) decided on 11 October, 2013

GORELAL LODHI & ors. ...Applicants
Vs. '
RATAN LAL LODHI & ors. ...Non-applicants

A. Suits Valuation Act (7 of 1887), Section 8 - Suit for
partition and possession of 1/7th share of ancestral agricultural land
- Proper valuation thereof - Respondent no. 1 filed suit for partition
and separate possession of his 1/7th share in the ancestral agricultural
land of his Joint Hindu Family property - The applicants have assessed -
twenty times of the land revenue fixed for the land and suit is valued
on his 1/7th share - Held - Suit is rightly valued - A coparcener is at
liberty and has a right to value the suit till the extent of his share and
ratio out of the total twenty times of the land revenue and bound to
pay court fee accordingly. (Paras 7 & 8)
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B. Hindu Law - Undivided coparcenary property - Nature of
possession of coparcener - Every coparcener is co-owner of the entire
property till the same is partitioned in accordance to the procedure
prescribed under the law and if the coparcenary property is in possession
of some other coparcener, then as per seftled proposition of Hindu Personal
Law, the possession of such coparceneris deemed to be the possession as
trustee of other coparceners till the partition of the same is carried out
and the separate possession is given. (Para 8)
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Cases referred :

2007 (1) MPHT 69, 1980 MPWN Vol. 2, Note 22, 1978 Vol. II
M.P. Weekly Note 331.

Mukhtar Ahmad, for the applicaﬁts.
ORDER

U.C. MABESHWARL, J. :- The applicants - defendants nos. 1, 3 (a), 3
(b), 5 (3) and 5 (b) have filed this revision under Section 115 of CPC being
aggrieved by the order dated 11.1.2013, passed by the Xth Civil Judge, Class-
11, Jabalpur in Civil Suit No. 122-A/2005, whereby their application filed
under Order 7, Rule 11 of CPC, for dismissal of the suit for want of proper
valuation and the court fee accordingly, has been dismissed.

2. . The facts giving rise to this revision in short are that the respondent
no. 1 herein has filed the aforesaid suit against the applicants as well as against
remaining respondents as stated in the cause title of the plaint, (Ann. P-1) for
partition and some other reliefs with respect of the land described in plaint.
Besides the cause title on perusing the prayer clause of the plaint, it is apparent
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that the suit has been filed by the respondent no. 1 for partition and separate
possession of his 1/7th share in such property alongwith the prayer for
declaration to declare the family arrangements, letter dated 11.6.1984, alleged
Will dated 26.6.1992 and 4.5.1994 to be ab initio void and the same are not
binding against him. As per para 11 ofthe plaint, in view of the prayer of the
respondent- plaintiff for partition and separate possession of his 1/7th share
in the disputed land by assessing the twenty times of land revenue Rs.1516/-
of entire land, out of which accordingly to his 1/7th share in the property, the
suit is valued in that ratio for the purpose of the court fees Rs.217/- and court
fee was also paid accordingly in this regard. Besides this, for the purpose of
the relief of above mentioned declaration the suit is separately valued on fixed
valuation of Rs.1000/- and accordmgly court fee of Rs.100/- is also affixed
on the phant

3. In the written statement ofthe applicant, the defendants, the averments
of the plaint regarding title and intefest of the respondent no. 1 in the disputed
property are denied. In further averments besides the other defence, the
objection that suit has not been valued in accordance with law and the court

~ fee has also not been paid accordingly, is also taken. In pendency of the suit

on behalf of the applicants, the impugned application under Order 7, Rule 11

CPC (Ann. P-3)to dismiss the suit for want of proper valuation and the court
fee was filed. The averments of aforesaid IA were denied on behalf of
respondent no. 1 by filing its reply, (Ann. P-4). In reply, it is stated that the
suit has been filed on proper valuation and the court fee in accordance with
provision of the Court Fee Act and praycr for dlsmlssal of the application
was made.

4. After extending the opportunity of hearing to the parties on
consideration by holding that suit has been filed on proper valuation and the
court fee, the application was dismissed by the trial court. Being dissatisfied
with such order, the applicants have come to this court with this revision. -

5. .The applicants' counsel after taking me through the averments of the
revision as well as papers placed on record alongwith the impugned order by
referring; the decision of this court in the matter of Digambar Kumar Jain
Vs. Smt. Maya Bai and others reported in 2007, (1), M.P.H.T. 69, argued
that in the available factual matrix of the case when the respondent no. 1
herein has filed the impugned suit for partition and separate possession of his
1/7th share of the disputed Iand of joint Hindu F amﬂy, then in that
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circumstances, it could not be assumed that with respect of the share claimed
by the respondent no. 1 in the suit the separate land revenue has been assessed
by the revenue department in accordance with the procedure prescribed under
M.P. Land Revenue Code, thus, in the lack of separate assessment of the land
revenue on the claimed share of the land, in view of pleadings and the prayer
of the plaint, the respondent no. 1 is bound to value the suit on the market
price of the property, i.e. advelorum valuation and also bound to pay the
court fee accordingly and in the lack of such valuation and the court fee, the
impugned suit is not entertainable but the trial court has not considered their
application with proper approach and dismissed the same under the wrong
premises-and prayed for setting aside the impugned otder and dlsmlssmg the
impugned suit of respondent no. 1 by allowing his nnpugned apphcatxon by
admitting and allowing this petition.

6. Keeping in view the arguments, advénccd, I have carefully gone
through the papers placed on record including the pleadings of the parties as
well as aforesaid A and the 1mpugned order so also the cned case.

7. It is undisputed fact on record that the respondent no. 1 herem has
filed the impugned suit for partition and separate possesston of his 1/7th share
in the ancestral agricultural land of his Joint Hindi (sic:Hindu) Family property.
The description of the land alongwith its land revenue fixed under M.P. Land
Revenue Code has also been stated in the plaint and it appears that concerning
khasra entries have also been placed on record, according to which for all the
survey numbers of the land under dispute the land revenue is fixed and on the
basis of such fixed land revenue, the applicants have assessed the twenty
times of the total land revenue, i.e. Rs.1516 and out of them, the valuation of
the suit is made in such ratio for his 1/7th share, i.e. Rs.217/- and the court fee
is also paid accordingly. So firstly in such premises, such valuation of the suit
and payment of the court fee accordingly on such valuatlon is in consonance
w1th the provision.

8. Apart the aforesaid, the respondent no. 1 has filed the 1mpugned suit
stating himself to be the co-parcenors of the family and it is settled proposition
of law that every co-parcenor is co-owner of entire property till the same is
partitioned in accordance with procedure prescribed under the law and if the
co-parcenory property is in possession of some other co-parcenor, then as
per settled proposition of Hindu Personal Law, the possession of such
coparcenor is deemed to be the possession as trustee of other co-parcenors
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till the partltlon of the same is carried out between the co-parcenors and the
separate possession is given to the co-parcenor. In such a premises by stating
twenty times land revenue of the entire land for partition of 1/7th share of land
without disclosing any specific part of such property in the prayer for partition
and separate possession is made by the co-parcenor, then such co-parcenor
is at liberty and has a right to value the sait till the extent of his share and ratio
out of the total twenty times of the land revenue and he is bound to pay the
court fee accordingly. It is apparent in the case at hand that after stating total
sum of twenty times of land revenue out them by valuing the suit for 1/7th
share of respondent no. 1, in such ratio, the suit was valued and the court fee
was paid accordingly. So in such premises, also the impugned order does not
require any interference. Long before in the matter of Bhagwati Vs. Chamar
Rai reported in 1980, MPWN, Vol. 2, Note 22 such question was answered
by this court, in which it was held as under:-

"A harmonious construction of paragraphs (v) and (vi)-of section
7 will show that the legislature intended that the market value
of aland revenue paying land for both the clauses will be the
same, that is, twenty times the land revenue as provided under
clause (v). A different interpretation will create a conflict in
these two clauses inasmuch as in a suit for possession
simpliciter of land revenue, the plaintiff will be required to pay
twenty times the land revenue, while in a suit for partition and
separate possession, when plaintiff is out of possession, he
will be required to pay Court- fees on the actual market value.
We cannot attribute such an inconsistency to the legislative
intent. Gujabai v. Salibai and others, 34, MPLC 98 AIR
1947, Nag. 243 relied on."

9. Apart the aforesaid such question was also answered by this court in
the matter of Patel Tejbalsingh Vs. Patel Babulal reported in 1978, Vol. 11,
M.P. Weekly Note, 331 in which it was held as as under:-

"This being a suit for partition, the plaintiff's being out of
. possession and their claim that they are co-owners is under
challenge, the case is governed by section 7 (vi-a) (b) of the
‘Court Fees Act (M.P. Amendment), and the suit has to be
valued according to the full value of the share claimed in the
properties. In the present case, the plaintiffs have claimed half
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- share in the joint properties. The plaintiffs have given the details
of the agricultural lands to be partitioned in schedule Kh. of
the plaint. The learned trial judge on perusal of the certified
copies of Jamabandi and the records of settlement for the year -
1923-24 found that Khasra Nos. 17,27, 54,31,99,138and | |
" 96 have been assessed together and land revenue isfixedat =
Rs.150/-. Similarly Khasra Nos. 75, 78, 97 and 116 are °
‘assessed together and land revenue fixed is Rs.53.50p.
‘Regarding Khasra Nos. 3/1 and 80/1, Malguzari Pattas have
_been filed and the land revenue shown is Rs.45 and Rs. 22
respectively. Under Section 15 (2) of the C.P. Tenancy Act’
'1920, a Malgujar had a right to fix the rent payable by'an
occupancy tenant in which rent has not been fixed at settlement.
Under Section 45 (4) of the M.P. Abolition of Proprietary
Rights (Estates, Mahals and Alienated Lands) Act 1950, the
rent so payable by atenant to the Malgulzar would be deemed
to be the land revenue after the vesting of the land in the State.
Khasra No. 142 is assessed-to land revenue or Rs.64."
Therefore, the learned trial Judge wasjustified in holding that -
these lands have been property (sic:properly) valued at 20
times the land revenue under section 7 (v) (d) of the Court
Fees Act read with section 8 of the Suits Valuation Act. Revision
dlsrmssed "

10.  Inview of aforesaid earlier decision of this court the 1mpugned order
being in consonance with the settled proposition does not requlre any
interference under the revisional jurisdiction of thls court.

11.  Inview of aforesaid elaborate discussion, the case law in the matter of
Digambar Kumar Jain Vs. Smt. Maya Bai and others (supra).cited by the
applicants' counsel being distinguishable on facts, so also in view of aforesaid
cited decision of this court is not helping to the applicants.

12.  In view of aforesaid, I have not found any perversity, infirmity,
irregularity oranything contrary to the propriety of law in the order impugned.
Consequently this revision being devoid of any merit is hereby dismissed at
the initial stage of motion hearing.

Revision dismissed.
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- . CIVIL REVISION
Before Mr. Justice S.C. Sharma
ClVll Rev. No. 235/2014 (Indore) decided on 21 November,2014

SURENDRA KAUR (SMT.) o ...Applicant
Vs. - '
SATINDER SINGH CHHABRA | " ...Non-applicant

. Land Acqmsmon Act (I of 1894), Sections 30, 53 & 54 and
. Civil Procedure Code (5 of 1908), Section 115 - Maintainability of
.Civil-Revision - Order. passed u/s 30 of the Act, 1894 is a decree -
Appeal lies u/s 54 of the Act, 1894 - Order dismissing application u/o 7
rule 11 CPC is appealable - Civil Revision is not maintainable -
Revision dismissed.- . (Paras 9.& 13)
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Cases referred

1968 MPLJ 461 1972 MPLJ 1081 , AIR 1965 MADRAS 376 (V :
52 C127) page 376 1969 MPLJ 598. : .

.

Vinay Sardf. for the applicant.
" 7 8.G Gdkhale, for the non-applicant.

e ORDER,:.

.+ : 8.C. SHARMA, J: ;- The present revision has been filed under Section
115 of CPC, 1908 against the order dated 15.10.2014 passed by the Land
- Acquisition Officer in Case No.156/2013..The learned District Judge has
allowed the application preferred by the non-applicant No.1 under Order 7
Rule 11 of CPC and has dismissed the reference petition filed by the applicant
under Section 30 of La.ud AcqulsmonAct 1894 bemg time barred.

oL

2. Fact of the case reveals that the non-applicant No.1 Satinder Singh
~ Chhabra is the son of the present applicant-Smt. Surendra Kaur. The facts
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further reveal that the husband of the applicant late Shri Sardar Surjeet Singh
Chhabra purchased an agricultural land bearing Survey No.175/3 admeasuring
0.340 hectare and Survey No.176/2 admeasuring 0.300 hactare of land
situated at Village Pant Piplai Tehsil and Distt. Ujjain on 13.6.1988. It has
further been stated that the land was purchased from the source of HUF in the
name of elder son Satinder Singh Chhabra (non-applicant No.1), who was a
minor having no source of income. The facts further reveals that for construction
of a four lane road, a notification under section 4 read with Section 17 of the
Act of 1894 was issued and thereafter an award was passed on 4.8.2009 in
the name of non-applicant No.1. He was paid a sum of Rs.22,43,131/- on
2.2.2010. The said amount was distributed between the non-applicant No.1
Satinder Singh Chhabra, who is the elder brother of Tajinder Singh. It has
been stated that a memorandum of Understanding was executed between the
parties on 14.2.2012 that they will be dividing the compensation in a particular
ratio in case it is enhanced. It has further been stated that on account of some
dispute, the non-applicant No.1 has refused to accept the family arrangement
and the applicant has filed an application before the court for deciding the
question of apportionment and the same was dismissed by the order dated
30.10.2012 on the ground that the same should be filed before the land

.acquisition officer. The applicant thereafter has preferred an application under
Section 30 ofthe Act of 1894 before the Collector-cum-Land Acquisition
Officer, Ujjain and the same was registered as Land Acquisition Case No.156/
13. The respondent No.1 preferred an application under Order VIl Rule 11
of Code of Civil Procedure, 1908 read with Sections 30 and 53 of the Act of
1894 and a ground was raised that the application was not filed within limitation.
A detailed reply has been filed by the present applicant on 1.8.2014 and the-
learned District Judge has allowed the application vide impugned order dated
15.10.2014 filed by the non-applicant No.1 under Order VII Rule 11 of Code
of Civil Procedure read with Sections 30 and 53 of the Act of 1894.

3. The present revision arising out of the order dated 15.10.2014. A
preliminary objection has been raised from the other side regarding
maintainability of revision petition. Sections 30, 53 and 54 of the Land
Acquisition Act, 1894 reads as under :

“30. Dispute as to apportionment-When the amount of
compensation has been setiled under section 11, if any dispute
arises as to the apportionment of the same or any part thereof
or as to the persons to whom the same or any part thereof is
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payable, the Collectqf may refer such dispute to the decision
of the court.

53. Code of Civil Procedure to apply to proceedings
before the Court-Save insofar as they may be inconsistent
with anything contained in this Act, the provisions of the [Code
of Civil Procedure, 1908 (5 of 1908)] shall apply to all
proceedings before the Court under this Act.

54. Appeals in proceedings before eourt-Subject.10 the
provisions of the Code of Civil Procedure, 1908 (5 0o£1908),
applicable to appeals from original decrees, and
notwithstanding anything to the contrary in any enactment for
the time being in force, an appeal shall only lie in any
“proceedings under this Act to the High Court form the award,
or from any part of the award of the court and from any decree
of the High Court passed on such appeal as aforesaid an
appeal shall ilie (sic:lie) to 1 [the Supreme Court] subject to
the provisions contained in section 110 of the Code of Civil
Procedure, 1908, and in Order XLV thereof.}” -

4. Section 54 of the Act of 1894 provides for an appeal. ‘A Division
Bench of this Court in the case of Rishiraj Singh AndOrs. Vs. Raghubar
Singh and Ors.reported in 1968 MPLJ 461 while dealing with an order passed
. by the District Judge under Section 54 has held that the decision taken by the
- District Judge on reference under Section 30 of the Act of 1894 is a decree
and an appeal therefrom is a regular first appeal on which ad-valorem court
fee on the amount claimed by the appellant in an appeal is payable. Paragraphs
1,2, 3 and 4 of the aforesaid judgment reads as under :-

“l.  Thisisa Letters Patent appeal from an order of Shiv
Dayal J. holding that an appeal preferred by the appellants
before us, against a decision of the Additional District Judge,
Ambikapur,under Section 30 of the Land Acquisition Actisa
regular first.appeal and should be registered as such and
directing the appellants to state the valuation of the appeal
and pay ad valorem Court fees on it accordingly.

2. The material facts are that in achsiﬁon proceedings
of certain land situated in village Patna,tahsil Baikunthpur, an
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amount of Rs. 7,196,70/- was determined as compensation
for the land acquired. In those proceedings a dispute arose
between the parties to the appeal as regards the apportionment
of the compensation. The respondents claimed that they were
entitled to the full amount of the compensation and that the
appellants had no claim to receive the compensation amount.
The Land Acquisition Officer referred this dispute about
apportionment to the Court of the Additional District Judge,
Ambikanpur, under Section 30 of the Land Acquisition
Act,1894 for decision. The learned Additional District Judge
held that the respondents were entitled to get the entire amount
of Rs.7,198,70 rejecting in toto the claini of the appellants to
get any amount of the compensation. The appellants therefore,
preferred an appeal in this Court in which the order before us
in appeal was passed by the learned single Judge.

3. The short question that arises in this appeal is as regards
the Court fee payable on the appeal preferred by the appellants.
The learned single Judge, relying on Ramchandrav. Ramchandra
held that the decision of the learned Additional District Judge ona
reference under Section 30 of the Land Acquisition Act was a
decree and that, therefore, the appeal preferred before him by
the appellants was a regular appeal and ad valorem Court -fee
was payable on the valuation of the appeal. In Ramchandra v.
Ramchandra the Privy Council has observed:-

* The award as constituted by statute
is nothing,but an award which states the area
of the land, the compensation to be allowed
and the apportionment among the persons
interested in the land of whose claims the \
Collector has information meaning thereby
people whose interests are not in dispute but
from the moment when the sum has been
deposited in Court under Section 32(2) the
functions of the award have ceased and all that
is left is a dispute between interested people
as to the extent of their interest.
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.-'Such dispute forms no part.of the -

- award,-and it'would indeed be strange if a

controversy between two people as to the -

nature of their respective interests in a piece.

of land should enjoy certain rights of appeal,

which would be wholly taken away when the

plece of land was represented by a sum of

,money pald mto Court

The declslon in Ramchandra V.

. Ramchandra was explained by the Privy

Council in later case, Bhagwati v. Ram
Kali,thus:- - '

- “In'that case somé question arose as

to whether any appeal lay to His Maj esty in

'Council in a case where the determination of

" the Judge ended in an award and not in a

~ decree. The Board took the view that where
" " the matter referred was not the adequacy of

the amount of compensation awarded , but a

.dispute between the person claiming’

...compensation, involving it may be, difficult
- questions of title: the resultant decision was not :
an award but a decree: - R TR

4. In our Judgment, the l_earned single ludge righily

‘held that the decision of the leamed Additional District Judge

was adecree and that therefore, ad valorem Court-fee payable
on the appeal. That apart, even under'section 8 of the Court-
fees. Act the amount of Court- fee payable on the appeal

. preferred by the appellants was the amount they claimed as
‘compensation. That provision lays down that the. aniount of

Court-fe¢ payable ona memorandurn of appeal against an’
order relating to compensation under any Act for the time bemg

- in force for the acquisition of land for public purposes shatl be

computed according to the difference between the:amount
awarded and the amount claimed by the appellant No amount
was awarded to the appellants and they have clalmed some
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amount in the appeal preferred by them. Consequently they
should have paid ad valorem Court- fee on the amount claimed
by them in the appeal.”

5. The aforesaid judgment of the Division Bench makes it very clear that
the order passed under Section 54 is an appealable order and a civil revision
does not lie under Section 115 of Code of Civil Procéduire, 1908. The Division
Bench of this Court in another case i.e in the case'of Madhaorao Vs. Yashwant
and Ors.reported in 1972 MPLJ 1081 in paragraphs 6, 8, 10 and 11 has held

- asunder :-

“6.  The question that arises for consideration is whether
the claim entertained by the learned Additional District Judge
as far as Ramchandrarao is concerned is also tenable. It has'
already been pointed out that Ramchandrarao made his claim
forthe first time before the Additional District Judge. Sections
18,19,20 and 21 confer a special jurisdiction upon the Court
and it arises out of an application made to the Land Acquisition
Officer by any person interested who has not accepted the
award. There can be no reference except at the instance of
such a person interested under section 18 unless it be a
reference of a dispute under Section 30 of the Act, Dealing
with the special jurisdiction of the Court under the Act in
Prematha Nath v. Secretary of State , it was observed by
the Privy Council thus:

“There Lordship have no doubt that the _]lll'lSdlCtIOI‘.l of the

Courts under this Act is a special one and is strictly limited by

the terms of the section. It only arises when a speclﬁc objection

has been taken to the Collector's award and is conﬁned toa
. consideration of that objectton ” :

If a party has not chosen to apply to the Collector for a
reference under Section 18 and if the Collector has not referred
the matter under Section 30 of the Act, then the Court hearing
the reference would be powerless to entertain any fresh claim
and-add him as a party to the proceedings. It was, therefore,
necessary to refer the question of title to compensation claimed
by Ramchandrarao Waghmare and Siremal. They did not seek
the assistance of the Collector in that regard. For making a !
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reference under Section 30 of the Act, the powers of the
Collector are also not fettered by any limitation. But what they
now seek to do is to be made parties in the reference
proceedings and claim title to the compensation as against '
Madhaorao. If it is was only desired to support the reference
made by Madhaorao, there could be some Justlficatlon in
making them parties to the proceedings. For, in‘that case, they
would be permitted to adduce evidence as regards the value
of the land. Now, Ramchandrarao could not be added as a
party by Additional District Judge for determining his title to
the compensation as this dispute was not referred to hlm under
Section 30 of the Act. '

8. In Mt. Bakalbaso Kher v. Brijendra Singh reliance
was placed on section 53 of the Act which provides that the
provisions of Civil Procedure Code applied to all the
proceedings before the Court under the Act except and so far
as they are not inconsistent with anything contained in the Act.
It was, therefore, held that provisions of Order 1, rule 10 could
be availed of to add new parties before the Court. With great
respect to the views expressed in that case, we are inclined to
hold that section 53 of the Act in itself lays down that the
provisions of Civil Procedure Code would apply except-and
" so far as they may not be inconsistent with anything contained
in'the Act. Now, when the Act itself lays down aspecial
procedure for making a reference, this could not be by-passed
by taking recourse to any provisions of the Civil Procedure
Code. The special procedure laid down under the Act for
raising disputes before Courts under section 18 and for setting
title to compensation and apportionment under section 30
would prevail and if as pointed out no such dispute was before
the Court,it would not be permissible to add new parties raising
new disputes. We would agree with the view taken by the
High Courts of Andhra Pradesh and Calcutta in the aforesaid }
cases. In this view of the matter, the claim of Ramchandrarac '
* could not be considered by the Additional District Judge and
his remedy, if, any, was by a civil suit.

10.  Similarly, the application by Siremal who has raised
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entlrely anew disputed by i mtervemng atthe appeIIate stage cannot
be entertained. Siremal, who applied to be joined as a party before
the High Court,claims compensation in respect of 73 fi. by 651t.

land. This entirely new dispute was neither before.the Land
Acqulsmon Officer nor before the Additional District Judge. The
scope of appeal from a decision of a reference under sections 18
and 30 of the Land Acquisition Act is limited just as the - scope.of
reference itselfis limited. The powers of the High Court under
section 54 are in no way greater than the powers of the -Court
hearing the reference and if the'reference could only be confined
to matters specifically referred to it, the scope could not be
enlarged in appeal. In the referring order by the Land Acquisition
Officer,he indicated that there was a dispute regarding
apportiomnient of the compensation’ between Madhaorado,

Balkrishnarao and Gopalrao. He also indicated that these were
the persons interested in the land. The order of the additional
District Judge and that of the High'Cotrt in appeal, thérsfore,

could not go beyond what was referred by the Land Acqmsrtlon
Officer. We are of the opinion that for the reasons already
discussed,provisions of Order 1, rule 10. of the Civil Procedure
' Code would not be of any assistance to Siremal for maktng a
¢laim before us at this stage. We, therefore, reject the appllcat:lon
of' Slremal for consideration of hIS clann as to apportlomnent ’

11. . The contentrons of the appellant that the clalm of the

legal representatives o_f Balkrishnarao and Gopalrao.should

be restricted to the compensation. awarded by.the Collector is
without any force. When the matter as regards quantum of.
compensation was at large before the Court, the' apportionment
would undoubtedly be of the compensation finally determined
as the dispute referred to by the Collector under Sectlon 30
was for apporttonment after the deterrmnatlon T

6. Again against an order passed on an application under Sectton 30,an
appeal was preferred and the same was held to be malntamable . "

7. Deﬁmtlon of decree under the Code of C1v1l Procedure, 1908 reads
as under :- i :
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“The'tertn " decree™ is defined in Section 2(2), Civil Procedure

Codé as meaning * the formal expression of an adjudication -
which, so far as regards the Court expressing it, conclusively

« 1+ determines the rights.of the parties with regard to all or any of-
' the matter in controversy in the suit." To constitute a decree

the decrsron must fulﬁll the followmg conditions: " N

oy 1 The decrsronmust be, arrrved inasut. - ..

2. The decision must have been expresséd on the

rrghts of the parties with regard to all or any ofthe matters in
controversy in the suit. - e s . .

35 The décisions must be oné which conclusrvely: o
determmes those rights.

SL4 There must have been a formal expressron of
anadjudrcatlon LT T TS

8. Not only thls, Séction 53 of the Act of 1894 provides that Code of
Civil Procedure 1908 is apphcable in proccedmg before the Court

9. Keepmg 1n v1ew the aforesard order passed by the learned District
Judge onan apphcatlon under Section 30 of the Act of 1894 has to be treated
as & decree. The order passed under Section 30.is certainly capable for
executron under the Code of Civil Procedure 1908 and therefore, for all
practical purposes, it has to be-reated as a decree against which an appeal is
mamtalnable under Section 54 of Codé of Civil Procedure, 1908

The Apex Court in the case of A.M: Chengalvaraya Chetty Vs. The
Collector .of Madras and Ors reported in AIR 1965 MADRAS 376 (V 52
’C. 127) page.376 was dealing with a case where a reference was made under
Section 18.and 31 of the Act of 1894. It was rejected by the court on the
ground that compensation | had already been paid out of one of the claimant, in
those circumstances the Apex Court has held that appeal lies not a revision
lles Paragraph 12 of the aforesard Judgment reads as under:- -

e

2 a2 #For the reasons indicated by us’eatlier, we are'of* - C
it oplmon that where there has béen avalid reférerice to the Court,

-+ " Wwhether under Section 18; 30 or 31, any order passed by the

=+ - Court finally drsposmg of the matter so far as it was concered’

B WOuld be appealable As an appeal would lre agamst the order . o

i r.-.“ -
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complained of in the present case, we are unable to exercise
our powers of revision under Section 115, CP Code. Thls civil
revision petition fails and is chsrmssed_ There will be no order .
as to costs.” ' l

11.  Learned counsel for the applicant has placed reliance upon a judgment ’
delivered by the Apex Court in the case of Sunderlal Vs. Paramsukh Das

and Ors. reported in 1969 MPLJ 598 and his contention is that the revision is
maintainable.

12.  This court has carefully gone through the aforesaid judgment and the
paragraph 21 of the aforesaid Judgment reads as under :-

“Mr. Desai says that at any rate direction should be given that
Paramsukhdas should not be entitled to challenge the
compromise entered into between Sunderlal and Khushal Singh.
We are unable to accept this submission. Paramsukhdas is
entitled to raise all points to protect his interests which-were
affected by the objections. It is also in the interest of justice
that there should not be multifarious proceedings and all points
arising which are not expressly barred under s. 21 should be
gone into by the Court.”

13. It was a case where creditor one of the parties to reference who had
attached the compensation amount in execution of his decree applied for being-
joined as a party to the proceeding to safeguard his interest. His application was -
rejected before making an award, in those circumstances the Apex Court has held .
that the order passed by the reference court is not appealable and the revision lies,
whereas in the present case on a specific application preferred under Section 30 -
of the Act of 1894 an order has been passed by the learned District Judge. The - 3
judgment relied upon by the learned counsel is distinguishable on facts. Resultantly,

this Court is of the considered opinion that against the order passed by the District

Judge under Section 30 of the Act of 1894 an appeal lies under Section 54 of the

Act of 1894, Resultantly, the admission is declined with a liberty to the applicant -

to prefer an appropriate appeal in accordance with law. Certified copy of the®
impugned order be returned back to the applicant on substitution of a duly certified |
photocopy of the impugned order

C.C.-as perrules.

Revision dismissed. -
{
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I L. R [2015] M.F., 1877 .
CIVIL REVISION.
Before Mr. Jusuce 'C.V. Sirpurkar
Civil Rev. No. 538/2014 (Jabalpur) declded on 13 January, 2015

KAMAR MOHAMMAD KHAN " ' - ...Applicant
Vs. © - '

NAWAB MANSOOR ALI KHAN PATAUDI o

& ors.’ o : ...Non-applicants

- szi! Procedure Code (5 of 1908), Section 115 & Order 9 Rule
13 - Civil Revision - Other Proceedings - There is no reason to restrict
the meaning of "Proceedings” akin to the suit - Proceeding under Order
9 Rule 13 would be covered by expression "other proceedings" as.
used in provise to Section 115(1) - Any interlocutory order passed in
such proceedings, would not be amernable to Revisional jurisdiction -
Revision does not lie against the order rejecting application filed under
Sectlon 45 of Evidence Act - Revxsnon dismissed as not maintainable.
: SR ' (Paras 14,19 & 20)
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Cases referred
a (2010) 1 MPL.T 98 2002 (4) MPHT 200, AIR 2003 SC 3044,

. Jai Lakshmi Iyer, for the applicant.
. Anubhav Jain, P.L. for the non-applicant no. 4.

ORDER _
C.V. SIRPURKAR, I. :- This civil revision under Section 115 of the

" Code of Civil Procedure, 1908 has been préferred challenging the legality,
proprlety and correctness of order dated’ 18/ 10/2014 passed by the 13th
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~ Civil Judge Class-I, Bhopal in M.J.C. No. 10/2011, whereby learned court
below had rejected an application under Order 19 Rule 2 of the Code of Civil
Procedure for permission to cross-examine respondent No. 1 (a).

2. The facts giving rise to this civil revision mﬁy be summarized thus: The
applicant and respondent No.2, who are real brother and sister, jointly filed
Regular Civil Suit No. 585/2006 against respondent Nos. 1, 3 and 4, for
declaration and permanent injunction in respect of the suit land. Civil Suit No.
585/2006 was decreed in favour of the applicant and respondent No.2 on
28/07/2006. About 4 ¥; years after the judgment and decree, the deceased/
respondent No.! filed an application under Order9 Rule 13 of the Code of
Civil Procedure through his power of attorney holder for setting aside the
judgment and decree dated 28/7/2006. This was registered as M.J.C. No.10/.
2011. Dunng the pendency of the Miscellaneous Judicial Case, respondent
No.! died and his legal representatlves respondent Nos 1(a), (b), )& (d)
were brought onrecord. -

3. Thecaseofthe revision petitioneris that durmg the pendency of M.JC.

No. 10/2011, power of attorney holder of the applicant, ‘Moklammad Saeed,

met respondent No. 1 () Sharmila Tagore, who told him that they have no
nght title ofinterest in the suit land and they have not authorized anyone to
engage counsel on their behalf nor have they signed’ any power in favour of
any advocate. Consequently, the applicant moved an application under Section
45 of the Indian Evidence Act to get the signature of respondent No.1 (a) on
Vakalatnama, examined by a handwriting expert. The reply to application under
Section 45 of the Indian Evidence Act, was accompanied by an affidavit,
purported to be sworn by Smt. Sharmila Tagore; therefore, the applicant moved
an application before the learned trial Court praying for permission to cross-
examine Smt. Sharmila Tagore. This application was dlsm1ssed by impugned
order dated 18/10/2014. .

4. - Theapplicant challenged the impugned order by way of writ petition
{W.P. No. 18146/2014) which was withdrawn by him on 25/11/2014 with
liberty to challenge the order in civil revision. In the result, this civil revision
came to be filed. -

3. The question that arises for consideration herein is whether a civil
revision is maintainable against an order dismissing application under Order
19 Rule 2 of the Code of Civil Procedure, filed for permission to cross-examine

1
'

"‘\
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.the affiant,ina proceeding.undér order 9 rule 13, in \(icw of the proviso
appended to sub-section (1 of Section 115 of the Code of Civil Procedure?

6. It lias been held by a Division Bench of this High Court in the case of
Johra Bi and others Vs. Jageshwar and others [(2010) 1 M.P.L.J. 98] that
the revisional jurisdiction under Sectlon 115 of the Code of Civil Procedure,
is available against:

(i) an order deciding ﬁnally the suitor other proceedings where no appeal
is provided; and

(i)  where effect of the order in the revision would finally disposed of the
- suit or other proceedings.

It has further been observed that the revisional jurisdiction will not be
exercised in réspect of other orders “ deciding a case” in the course of a suit
or other proceedings; though, there may be an error or defect, irregularity or
illegality in exercise of the jurisdiction, where allowing the revision would not
finally disposed of the suit or other proceedings.

7. Similar proposition of law was made by a Judge of this High Court
sitting singly in the case.of Sawalsingh Vs. Smt. Ramsakhi & others, (2002
(4) M.P.IHL.T. 200).

8. In this regard, learned counsel for the applicant inviting attention of
this Court to paragraph nos. 7 & 8 of the judgment in the case of Sawal
Singh (Supra), has argued that the expression "other proceedings” occurring
in the proviso to section 115 (1), has to be read ejusdem generis. Thus, as
per learned counsel, the expression "other proceedings” would apply only to
the proceedings that are akin to a suit. Since, a proceeding under order 9 rule
13 is not akin to a suit, the proviso to section 115 (1) would not apply to such
proceedings and hence, even an interlocutory order, which made-either way,
would not terminate the proceedings, would be amenable to Tevisional
jurisdiction of the High Court, if other conditions envisaged in section 115
(1), are satisfied.

9. ~ This Court is unable to persuade itself to agree with aforesaid
contention. If we carefully analyse the paragraph nos. 7 & 8 of the judgment
in Sawal Singh's case (supra), no such intention is deductlble The paragraph
no. 7 reads as follows:
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7. The proviso clearly lays a postulate that if the order
which is under assail if it had been made in favour of party
applying for revision, the suit or other proceedings would
have been finally disposed of. The words used in this proviso
which are of immense signification are "order passed in
the course of a suit or other proceedings". There are certain
categories of orders which come into existence in the course
of hearing of the suit. To enumerate some: an order
refusing/allowing an application for amendment, prayer
for grant of injunction, relief seeking appointment of
receiver, commission/survey knowing commission,
application to file documents, application to take up an
* issue as preliminary one, dpplication seeking addition of
an issue and such other ancillary matters. These orders
are precluded from the purview of assail as ordinarily, ina-
case of this nature the suit would not stand disposed of.
But there are certain proceedings which are proceedings -
under the Code which may warrant interference because
they have the status of original proceeding. To elucidate:
applications under Order IX, Rule 4 and Order IX, Rule 13.
These applications are filed in Court of law when the suit
.=~ _.s.not in existence or pending as the same has seen the
extinction/end because of some obtaining circumstances.
Hence, they are to be regarded as original proceedings. To
give an example, if the Court refused to restore the suit
for some reason or other and the matter travels to High
Court in revision and if the revision is allowed, the said
proceeding would stand.terminated. Therefore, a
proceeding of that nature is an independent proceeding
otherwise immense hardship would be caused.

(Emphasis supplie'cﬂ

10.  When we peruse first part of paragraph of no. 7, we find that it
enumerates certain categories of orders which come into existence in the course
of hearing of the suit, like an order refusing/allowing an application for
amendment, prayer for grant of injunction, relief seeking appointment of
Teceiver, application for commission/survey, application to file documents,
application to take up an issue as preliminary one, application seeking addition
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of an issue and such other ancillary matters. Such orders have been expressly
precluded from the purview of revisional Jurisdiction. There is no dispute so
far as aforesaid contention is concerned.

11 The second part of the paragraph no. 7 refers to certain proceedings
under the Code of Civil Procedure, which may warrant interference
because they have the status of original proceedings like those in the.
applications under order IX, rule 4 and order IX, rule 13. (Emphasis
supplied). Now, the question is whether aforesaid observation made in
paragraph no. 7, may be construed to mean that in the proceedings like those
under order 9 rule 4 or order 9 rule 13 even the orders that would not terminate
those proceedings, if made in favour of the revision petitioner, are open to ,
interference? The answer to this question has to be in the negative because of

the example given in the latter part of the paragraph no. 7 itself. Learned

Judge sitting singly, has observed that if the Court refused to restore the suit
for some reason or other and the matter travels to High Court in revision and
if the revision is allowed, the said proceeding would stand terminated. Learned
Judge further observed that a proceeding of that nature is an independent
proceeding otherwise immense hardship would be caused. Obviously, the
hardship learned Judge was referring to could not have resulted from an
interlocutory order passed in such proceeding. So, it cannot be inferred from
the observation made and the example given in paragraph no. 7 that even thé
kind of orders, which if made in a civil suit, would not have been revisable
due to the embargo contained in proviso to section 115 (1), would be revisable
if made in proceedings under order IX rule 4 or rule 13 or similar proceedings.

12.  Now, létus examine the import of paragraph no. 8, which is reproduced :
hereinbelow: .

8. The terms "other proceedings" have wide meaning
and they should not be read in a narrow compass. In the
Code 'other proceedings’ are not defined but in sections.
24, 63, 99, 99-4, 141, 144, 146 and 147, the word
proceedings’ has been used. Under section 141, the
legislation has specifi cally included the proceedings under
Order 9 Civil Procedure Code but has excluded any
proceedings u/art. 226 of the Constitution. The term
proceedings cannot be confined to a civil proceedmg alone.
It has the comprehensive meaning so as to include within
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it all matters coming up for judicial adjudication.”

13." "A'bare perusal of paragraph no.-8 reveals that it militates against
assigning a restricted meaning to the expression "other proceedings" and
explicitly holds that a proceeding under.order 9 rule 13 would fall under the
expression "other proceedings”. As such, the proviso to section 115 (1), would
apply even to an interlocutory order passed in a proceeding under order 9
rule -1 3; exposing it to the embargo contained therein. :

14. " Inthis regard, it would be useful to refer to paragraph no. 20 of the
]udgment in the case of Johra Bee (supra), wherem a D1v151on Bench of this
High Court has categoncally held that:

“20. The question stzll subsist what is the meaning to be :
.given to "other proceedings”. In our opinion, there is no .
_ireason to restrict the meaning of "proceeding" akin to the
‘ . Suit. :
So there is no case for reading the e‘{prcssmn othcr'procce'dings", ejusdem
generis in relation to the term "s ' -

15 . Moreover, in rcspect of object of the proviso to section 1 15 (1), which
was introduced in the Code with effect from 1-7-2002, the Supreme Court in
the case of Surya Dev Rai v. Ram Chander Rai, (AIR. 2003 SUPREME
COURT 3044) has observed that: o

"The amendment is based on the Malimath Co:hmit{ge s
" recommendations. The Committee was of the opinion that
the expression employed in Section 115 CPC, which enables
interference in revision on the ground that the order if
allowed to stand would occasion a failure of justice or
cause irreparable injury to the party against whom it was
made, left open wide scope for the exercise of the revisional
power with all types of interlocutory orders and this was
substantially contributing towards delay in the disposal of
cases. The Committee did not favour denuding the High
Couirt of the power of revision but strongly felt that the
power should be suitably curtailed. The effect of the
erstwhile clause (b) of the proviso, being deleted and a
new proviso having been inserted, is that the revisional
furisdiction, in respect of an interlocutory order passed in



-

LLR.[2015]MP.  Kamar M. Khan Vs. Nawab Mansoor Ali Khan 1883

a trial or other pro(‘:eedings,i is substantially curtailed. A
revisional jurisdiction cannot be exercised unless the
requzremenr of the proviso is satisfied”.

'16.  Assuch, it is inconceivable that the intention of the legislature would

be that though, an interlocutory order passed in a civil suit ora proceeding
akin to a suit would not be revisable but the same passed in other proceedmgs _
which are not akin to a suit, would be revisable.

17.  Itistrue that the settled principle of interpretation of statutes is that a
provision curtailing the jurisdiction of civil court, has to be construed strictly
and while interpreting the provision, the Court should lean in favour of the
vView that is against curtailing the jurisdiction of civil Court. However, where
the legislative mandate and the object behind it is unamblguous the Court
should not hesitate to glve full effect to the same. ' :

18. - Thus,itisclear that the test prescribed in proviso to sub-section 1 of
section 115, is required to be applied to every individual case and itis to be
seen whether impugned order, if it had been made in favour of the party applying
for revision, would have finally disposed of the suit or other proceedings. If
the answer is in negative, rev151on would not be maintainable.

19. Inthisviewof the matter, a proceedmg under order 9 rule 13, would
be covered by the expression "other proceedings" as used in proviso to section
115 (1). Consequently, an interlocutory order passed in such proceedings,
would not be amenable to revisional jurisdiction of the High Court at the
instance of the party aggrieved thereby.

20.  Thereisno doubt that the order impugned in this civil revision rejecting
permission to cross-examine respondent No.1(a) with regard to an affidavit
purported to have been sworn by her, does not fall in the category of orders
which are amenable to revisional jurisdiction because even if the order had
been made in favour of the revision petitioner, it would not have terminated
the proceedings under Order 9 Rule 13 of the Codé of Civil Procedure pending
before the trial Court. As such, a civil revision against impugned order i isnot
maintainable.

21.  Intheresult, this civil revision, without examining the merits of the
impugned order, is dismissed in limine, as being not maintainable.

~ Revision dismissed.
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CRIMINAL REVISION
Before Mr. Justice Alok Verma
Cr.Rev. No. 602/2013 (Indore) decided on 10 November, 2014

NAHARSINGH ) ...Applicant
Vs,
JHINKIBAI : Non-apphcant

Criminal Procedure Code, 1973 (2 of 1974), Section 125 -
Maintenance amount - Wife filed marks-sheet and transfer certificate
of her son in which name of the present petitioner was mentioned as
father of child - Her name was mentioned as wife - This document relate
to the year 1997 - It is admitted that apphcant has second wife -
" Maintenance rightly granted. _ "(Paras5 & 9)

. UG JiFaT wiear, 1973 (1974 BT 2), G 125 — FXO-qi50r G
~ Tl 7 F qF @1 A R e wEores wega fear Rt
FAAT AT & T TS @ T & ©y d SfeafRaw o — SweT W el
& w7 ¥ Sfwafeaa ar — a7 TaRs o 1907 @ wWaftm @ — ¥w wiga
? & andes & fdf vl @ — soomiyw sfm v 9 wee fear )

Y;ashpal Rathore, for the applicant.
S.K. Meena, for the non-applicant.

ORDER

ALOK VERMA, J. :- This criminal revision is filed against the order
dated 01/05/2013 passed by learned 2nd Additional Sessions Judge, Alirajpur
in Criminal Revision no. 8/2013 by which the learned AS]J set aside the order
dated 30/11/2012 passed by learned JMFC, Alirajpur in Misc. Criminal Case
no. 12/2010 and allowed the application of respondent Jhinkibai filed under
section 125 of Cr.P.C. !

2. The facts relevant for disposal of this revision are'that accordmg to the
respondent, she had married to petitioner Naharsingh about 30 years back. Son was
bome from theirwedlock. After two years of marriage, the petitionermarried to another
woman namely Sumitra, but the petitioner continued to maintain the respondent and
her son. About 1 %2 years back, he stopped paying maintenance amount to her, Her
son is married. He is a labourer and therefore, she filed an application under section
125 of Cr.P.C before the IMFC, Alirajpur for maintenance.

»
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3. . The learned JMFC passed a final order on 30/11/2012 in Misc.
Criminal Case no. 12/2010 and inferred that the respondent was never married
to the present petitioner and she was not entitled to maintenance under section
125 of Cr.P.C as she was not legally wedded wife of the petitioner. Against
this order, the respondent went in révision before 2nd ASJ, Alirajpur. The
revision was disposed of by the learned ASJ by order dated 01/05/2013 in
Criminal Revision no. 08/2013. Here, thé learned ASJ inferred that the
respondent is a wedded wife of the present petitioner. Accordingly, the learned
ASJ found that the present petitioner is liable to pay maintenance to his legally
wedded wife. The revision was allowed and the order of the learned JMFC
was set aside. The learned ASJ ordered the payment of Rs. 1000/- per month
w.e.f01/05/2013.

4., Against this order, the present revision is filed on the ground that the
order of the'lower Court was contrary to the facts and c1rcu1nstances of the
case and also agamst the evidence available on record. The marriage of
respondent to the petitioner was not established. The respondent contested
an election for the post of Sarpanch. She was elected also and she never
mentioned in her nomination form or in election paper the name of the present
petitioner as her husband. The respondent is living separately inspite of request
and efforts made by the petitioner and therefore, she is not entitled for any
maintenance. As such, the petitioner prays that the revision be allowed and
the impugned order be set aside.

5. Contrary to this, learned counsel for the respondent argues that the
present petitioner filed marks-sheet and transfer certificate of her son, in which
name of the present petitioner was mentioned as father of the child. Her name
was mentloned as mother of the child.

6. . There is oral evidence of the respondent herself and Vlnod Tomar
PW-2 and also her son Raju PW-4, as against this; the.present petitioner
examined himself and his wife Sumitra as their witness. As documentary
evidence, they produced Rashan Card prepared in the year.2006, in which
Sumitra was shown as wife of the present petitioner and he had two sons and
one daughter. A bank passbook is also produced which is in the namie of his
wife Sumitra. However, no document relating to election of the respondént as
Sarpanchwereﬁledbythem Lo S . T

7. . Learned AST has taken into consideration the marks-sheet produeed
by the respondent which relates to the year 1997, when her son Raju PW-4
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was studying in Class-VII. In the transfer certificate also, hame of his father
has been written as Naharsingh i.e. the present petitioner. Similarly, in the
domicile certificate Ex.-P/3-C, name of the present petitioner was written.

8. In the cross-examination of Vinod Tomar PW-2, nothing important
fact emerges which makes the marriage of the respondent to the present
petitioner doubtful. On the contrary, the evidence produced by the present
petitioner before the Court was an admitted fact that he has second wife, with
whom, he is presently living. Her name is Sumitra and therefore, in the Rashan
card and in the bank passbook, it is natural that her name would appear.

9. Takingall these facts into consideration, I find that no irregularity was
committed by the learned Court below. No interference using power granted

to this Court under section 397, 401 of Cr.P.C is called for. As such, the -

present revision is devoid of merit and liable to be dismissed. Accordingly,
present criminal revision is dismissed. :

C cas perrules,
Revision dismissed.

LL.R. [2015] M.P., 1886
CRIMINAL REVISION
Before Mr. Justice Sushil Kumar Gupta
Cr. Rev. No. 869/2014 (Gwalior) decided on 24 November, 2014

JOGENDRA SINGH ...Applicant
Vs, :
STATE OF M.P. ' ...Non-applicant

Juvenile Justice (Care and Protection of Children) Act (56 of 2000),
Section 12 - Bail - The intention of the legislature to grant bail to the juvenile
irrespective of nature or gravity of the offence alleged to have been
committed by him and can be defined only in the case where there appears

reasonable grounds for believing that the release is likely to bring him into -

association with any known criminal or expose him to moral, physical or
psychological danger or that his release shall defeat the ends of justice -
Further held, that heinousness of offence is also has no relevance while
considering the bail matter of a delinquent juvenile. (Paras 7/9)

ey =7 (st wt S giv Ty afSfr (2000 FT 56)
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&I HIRT s aaen &1 wsy a1 7iRar & far F o e sk
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Cases referred :

2006 (II) MPWN SN 96, 2008 (1) MPWN 94, 2004 (2) RCC 995,
2006 (1) RCC 167, 2006 (1) RCC 337, 2005 (4) Crimes 649, 2008 (1)
MPWN Note 94.

AR Shivhare, for the applicant.
Lallan Mishra; P.L. for the non-applicant/State. .

ORDER
SusHaL KuMaR GUPTA, J. :- Petitioner has preferred this revision under
section 53 of the Juvenile Justice (Care and Protection of Children) Act, 2000
(for short “the Act of 2000”) against the impugned order dated 17.10.2014
passed by Second Additional Sessions Judge, Gwalior in Criminal Appeal
No.376/2014, whereby the rejection order of bail application filed under

section 12 of the Act 0f 2000 dated 8.10.2014 passed by Juvenile Justice
Board, Gwalior has been confirmed.

2. The facts giving rise to this revision petitioﬁ in briefare that complainant
has lodged a report that on 6.9.2014 four unknown perons who were covering

- their faces entered in the home of complainant and robbed ATM Card,

Registration of Motor Cycle, one Mobile and Rs.10,000/-. Report was lodged
and Crime No.719/2014 was registered at Police Station Bahodapur, District
Gwalior under sections 458,-380, 395, 398 of IPC, section 11/13 of
M.P.D.V.P.K. Act and section 25/27 of Arms Act, The petitioner was arrested.

3. Initially father as a natural guardian of the accused/petitioner filed the
bail application for grant of his custody before the Juvenile Justice Board
under section 12 of the Act, 2000 which was rejected vide order dated
8.10.2014. Against the order dated 8.10.2014 a Criminal Appeal No.376/
2014 was preferred by the petitioner which has been dismissed by the impugned
judgment dated 17.10.2014. Being aggrieved, this revision petition has been
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preferred on the ground. that the learned. Juvenile Board and the learned
Appellate Court committed error in rejecting the prayer of the petitioner/
accused, therefore, order of the Board and Appellate Court are liable to be
set aside. : - : :

4. Learned counsel for the petmoner further submitted that the petitioner
is young boy of 17 years old and if he resides in the Judicial custody for long
period, he may become an offender and prays for release of the petitionet.
The petitioner has no criminal antecedent. Learned counsel for the petitioner
submits that learned Appellate Court has rejected the appeal of the petitioner
on the ground that the same has not been filed by the natural guardian i.e.
father of the petitioner and only on this technical ground dismisgal of appeal is
not proper. Learned counsel has placed reliance on the decisions of this Court
in Udham @ Dinesh Vs. State of M.P, 2006.(I1) MPWN SN 96 and Raj
Kuar Vs. State of M.P,, 2008 (1) MPWN 94, Learned counsel also submitted
that the gravity of offence is nota ground for rejection of bail/ custody, therefore,
prays to release the petitioner/accused on supurdiginama.

5. Learned Public Prosecutor appearing for the State opposes the
submission and submits that there is clear allegation against the petitioner. He
also submits that the allegations against the : petitioner is a serious offence and
if the petitioner is released, there i isevery likelihood that he may be exposed
to moral or psychological danger

6. I have heard the learned counsel for the petitioner and the learned
Public Prosecutor.

Section 12 of the Act 2000 reei.dslas‘ under:

“12 - Bail of juvenile - (1) When any person accused of a
. bailable or non-bailable offence, and apparently a juvenile, is
arrested or detained or appears or is brought before a Board, ..
such person shall, notwithstanding anything contained in the -
. Code of Criminal Procedure, 1973 (2 of 1974) or in any other
- Jaw for the time being in force, be released on bail with or
" without surety 1 [or placed under the supervision ofa Probatlon -
" Officer or under the care of any fit institution or fit person] but
" he shall not be so released if there appear reasonable grounds.
" for behevmg that the release is hkely to bring him mto assoc1atlon '
with any known criminal or expose him to moral physical or
psychological danger or that his release would defeat the ends

A

)
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of justice. _ '
(2)  When such person having been arrested is not released
on bail under sub- section (1) by the officer.incharge of the
police station, such officer shall cause him to be keptonly in

an observation home in the prescribed manner until he can be
brought before a Board.

(3)  When such person is not released on bail under sub-
section (1) by the Board it shall, instead of committing him to
prison, make an order sending him to an observation home or
a place of safety for such period during the pendency of the
inquiry regarding him as may be specified in the order.”

7. The language of Section 12 of the Act of 2000 conveys  the intention
of this legislature to grant bail to the juvenile-irrespective of nature or gravity
of the offence alleged to have been committed by him and can be defined only
in the case where there appears reasonable grounds for believing that the
release is likely to bring him into association with any known criminal or expose
him to moral, physical or psychological danger or that his release shall defeat
the ends of justice. In this context I have also scanned through and perused
the orders passed by the Courts below, FIR of the case as well as the report
submitted by the Probation Officer.

8. In the matter of Manoj Singh Vs. State of Rajasthan (2004 (2)
R.C.C. 995, Lal Chand Vs. State of Rajasthan (2006 (1) R.C.C. 167,
Prakash Vs. State of Rajasthan (2006 (1) RCC 337, Udaibhan Singh
alias Bablu Singh Vs. State of Rajasthan (2005 (4) Crimes 649 and
Rajkumar Vs. State of M.P. 2008 (1) MPWN Note 94, it has been held by
the different High Courts that if there are no allegations that release of delinquent
juvenile on bail shall bring him into association with any known criminal or
expose him to moral, physical or psychological danger or that his release shall
defeat thé ends of justice, he deserves to be released on bail and merits or
nature of the offence has no relevance while considering the bail apphcatlon
of delinquent juvenile. - :

9. On going through the aforesald citations the legal posmon of granting
orrejecting bail to a delinquent juvenile is candidly clear. While considering
the bail application to _]uvcmle provisions of Section 12 of the Act 0of 2000
should be seen and provisions of bail of the Code of Criminal Procedure shall
not govern juvenile's bail application. Heinousness of offence is also hasno -
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relevance while considering the bail matter of a delinquent juvenile. -

10.  Ttisforthe prosecution to bring on record such material, including the

report of the Probation Officer to show that the release of the dehnquent
juvenile on bail is likely to bring him into the association with any known
criminal or expose him to moral, physical or psychological danger orhisrelease
would defeat the ends of justice.

11. Ongoing through the impugned order it is revealed that on the basis of

Juvenile Board's order, appellate Court held that if the petitioner is released
on bail it would defeat the ends of justice. No reason has been assigned by
the appellate Court in the impugned order to arrive at such conclusion that if
petitioner is released on bail how it will defeat the ends of justice. '

12.  Thereport of the Probation Officer reveals that the petltloner/accused'
conduct is satisfactory and he belongs to a prosperous family. He has no
criminal background and there is no likelihood of commlttmg any offence.

13. | Asper above dlscuss1on I am of the opmlon that both the Courts
below erred in rejecting the petitioner’s bail application. There is no possibility
that if petitioner is released on bail, his release shall bring him into association
with any known criminal or expose him to moral, physical or psychological
danger or his release shall defeat the ends of justice. Impugned order passed
by the appellate Court and the orders passed by the Juvenile Board are not
sustainable in law and both the Courts below committed jurisdictional error
and illegality in passing both the orders.

14.  Consequently, revision petition is allowed and impugned order dated
17.10.2014 passed by Appellate Court and the orderdated 6.10. 2014 passed
by Juvenile Justice Board in Crime No.719/2014 are hereby set aside and it
is directed that petitioner Jogendra Singh be released on bail on executing a
personal bond by his natural guardian father Keshav Singh in the sum of
Rs.25,000/- (Rupees Twenty Five Thousand) with two solvent sureties in the
like amount to the satisfaction of the concerned Juvenile Justice Board with
the stipulation that on all the subsequent dates of hearing, he shall produce the
delinquent juvenile before the said Board or any other Court during pendency
of the inquiry and he shall keep proper lookafter of the juvenile dehnquent and
keep him away from the comipany of known criminals.

15. Withthe aforesaud, revision petition stands disposed of.

- Revision disposed of

W
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: LL.R. [2015] M.P., 1891 . -
. CRIMINAL REVISION -
Before Mr. Justice C.V. Sirpurkar
Cr. Rev. No. 2336/2014 (Jabalpur) demded on 19 January, 2015

!

NEELESHJAT&anr Ve ‘ Appllcants
VS By, AT . . "1 -'J-’ T
STATE OFMP St e Non-applicant

Penal Cade (45 of 1860), Sectwn 306 Abetment of suicide. -
Accused persons alleged to have assaulted and threatened deceased
with life as they were annoyed at defamation of their cousin - Deceased
committed suicide due to aforesaid beating and humiliation - Hovirever,
applicants had no intention of mstlgatmg or goadmg the deceased to
commit suicide - In all probablllty they not even dreamt that their

" conduct would lead to such disastrous consequence By no stretch of

1magmat|on can it be said that the accused pérsons had created such a
sntuatlon by their pers1stent conduct, where the deceased was left wnth

" no othér option but to commit suicide - Deceased appears‘to be ultra

sensitive to the beiting and publlc humiliation - No charge under
Section 306 of LP.C. could be made out Revision allowed < Applicants
dlscharged I R (Paras 13& 14)
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Manish Datt with Nishant Datt, for the applicants.
Chandrakant Mishra, G.A. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This Criminal Revision filed under section 397
read with section40] of the Code of Criminal Procedure on behalf of applicants/
accused persons Neelesh Jat and Akash Jat, is directed against the order
dated 1.10.2014 passed by the Court of I Additional Sessions Judge,
Narsinghpur in Sessions Trial No,253/2014, whereby the learned trial Court
‘had framed a charge of the offence punishable under section 306 read with
Sectlon 34 ofthe Indlan Penal Code agairist the apphcants -

2. The facts glvmg rise - to this crlmmal revision may bneﬂy be stated thus:
Deceased Anand lived with his family members in a2 house built on their ﬁ__eld
Accused persons Neelesh, Akash, Aditya and Rishab are distant cousins of
one Rani Jat. At around 6:00 p.m. on 13.06.2014, the accused persons came,
to the house of deceased Anand and alleged that he was defaming Rani by
linking her name to his name. Deceased Anand protested and said that he was
not spreading any such rumor and he hiad nothing to do with aforesaid Rani.
Accused persons threatened that they would kill the deceased and his family
members. They also said that they had earlier expelled the family of the deceased
from the village and now they would expel them from their house as well.
Accused persons were armed withrod, axe and shovel. They manhandled
deceased Anand. Accused Akash sat on the chest and intimated him. Other
accused persons also raised their weapons upon him. Accused Akash assaulted
Kalpana, the mother of deceased, breaking her bangles. Father of accused
~ Akash and Rao Rajendra Singh, uncle of deceased and also came to the spot.
They interceded in the matter. Thereafter, deceased Anand threw his mobile
phone upon her mother Kalpana and ran‘towards the river. Ajit and Goluran
behind him but they could not find him. On the next day at around 10:30 a.m.
dead body of deceased Anand was discovered on Railway track He
apparently committed suicide by lying undera runnmg train.

3. The police filed charge sheet against the accused persons/applicants
Neelesh and Akash in the Court of JM.F.C., Narsinghpur. Accused persons
Rishab and Aditya being below 18 years of age were proceeded against before
the Juvenile Justice Board. After hearing the applicants, learned 1% ASJ framed
the charge against them, as aforesaid.

N
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4. Iiviting attention of the Court to various -authorities, it has been argued
on behalf'of the'applicants that even if all aIlegatlons made against the
applicants are taken at their face value, their act and conduct would not come

under the purview of. abetment of suicide. Learned Government Advocate for
the State on the other hand supported the impugned order. .

5. The Court shall first considér whether there was sufficient material on
record to.proceed against the applicants, namely Neelesh and Akash?

6. A perusal of the case diary reveals that deceased Anand left no snicide
note. During investigation, statements of witnesses Bhagwat, father of
deceased, Kalpana, his mother, Abhay, his brother, Rao Rajendra Singh, his
uncle, Pradeep, Arvind, Rani @ Aparna, Golu @ Santram and Ajit were

* recorded. The essence of aforesaid statements is that accused persons Neelesh,

Akash, Rishiabhand Aditya suspected deceased Anand of defaming their cousin
Rani by spreadmg rumors about their relationship. O the date of incident,
they went to the place‘ where the deceased resided and manhandled him.
They weré armied with axe, rod and shovel, They threatened to expel the
family of deceased fromthe house on the field, they were residing in. They
also threatened the family of deceased with life. One of the accused persons
assaulted Kalpana with a rod breaking her bangles. Other persons were also
present on the spot. Unable to bear this public humiliation and assault, the
deceased rushed towards the river. He could not bé found through the night.
Ataround 10:30 a.m. on'the following day, his mitilated body was recovered
on Railway track; He had appaxently committed suicide'by lying under a running
train. P

7. Now the question that arises for con31derat10n 1s whether the conduct
of any of the .accused person-as: brought—forth by the statements of the
-witnesses, constitute abetment of suicide?

Section 306 of the.Indian Penal Code reads.as foIIOWS'--

“306. Abetment of suicide. - If any person commits suicide,

whaoever abets the commission of such suicide, shall be
punishedwith imprisonment of either description foi a term
which may extent fo ten years, and shall also ‘be liable to

f‘ne "

8. Term abetment has been deﬁned under secnon 107 of the Indlan Penal
Code as follows:
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"107. Abetment of a thing.- A person abets the doing of a’
thing, who First-Instigates any person to do that thing; or

Secondly- Engages with one or more other person or
persons in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing; or

Thirdly-Intentionally aides, by any act or illegal omission,
the doing of that thing" )

0. It has been held by the apex Court in the case of Ramesh Kumar vs.
State of Chattisgarh, (2001) 9 SCC 6138 that: ‘

"To satisfy the requirement of instigation though it it not,
necessary that actual words must be used to that effect or -
what constitutes instigation must necessarily and specifically
be suggestive of the consequence. Yet a reasonable certainty
to incite the consequence must be capable of being spelt out.
The present one is not a case where the accused had by his
acts or_omission or by a continued course of conduct

. created such circumstances that the deceased was left with
no other option except to commit suicide in which case an
instigation may have been inferred. A word uttered in the
fit of anger or emotion without intending the consequences
to actually follow cannot be said to the instigation "

(Emphasis supplied)

10.  The Supreme Court has observed in the case of Gangula Mohan
Reddy vs. State of Andhra Pradesh, 2010 Cr.L.J. 2110 (Supreme Court)
that- '

"20. Abetment involves a mental process of instigating a
person or intentionally aiding a person in doing of a thing.
Without a positive act on the part of the accused to
instigate or aid in committing suicide, conviction cannot
be sustained.

21. The intention of the Legislature and the ratio of the
cases decided by this Court is clear that in order fo convict
a person under Section 306, IPC there has to be a clear
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mens rea to commit the offence. 1t also requires an active -
act or direct act which led the deceased to commit suicide
seeing no option and this act must have been intended to
push the deceased into such a position that he committed
suicide " '

(Emphasis supplied)

11. Tt was observed by the Supreme Court in the case of Sohan Raj
Sharma Vs. State of Haryana, 2008 Cr. L.J. 2569 (Supreme Court) that-

"8, Abetment involves a mental process of instigating a

person or intentionally aiding that person in doing of a

thing. In cases of conspiracy also it would involve that

mental process of entering into conspiracy for the doing

of that thing. More active role which can be described as -
instigating or aiding the doing of a thing it required before

a person can be said to be abetting the commission of
offence under Section 306 of IPC.

12.  This Court in the ease of Ashok Kumar Sawadiya vs. State of MP.-
2000(1) MPWN 93 it has held that even where the accused persons had
publicly beaten the deceased and deceased had left a suicide note regarding
beating and public humiliation, the accused persons could not be deemed to
have aided commission of suicide by the deceased.

13.  Reverting back to the facts and circumstances of the case at hand, It
has been established prima-facie that the accused persons had assaulted
and threatened the deceased with life as they were annoyed at defamation of
their cousin, regardless of the fact whether or not the deceased was responsible
for the same. It is apparent that deceased committed suicide due to aforesaid
beating and humiliation perpetrated by the applicants. However, it is equally
apparent that the applicants had no intention of instigating or goading the
deceased to commit suicide. In all probability they not even dreamt that their
conduct would lead to such disastrous consequences. By no stretch of
imagination can it be said that the accused persons had created such a situation
by their persistent conduct, where the deceased was left with no option but to
commit suicide. It appears that the deceased was probably ultra-sensitive to
the beating and public humiliation heaped upon him by the accused persons.
As much is evident by his subsequent act of taking his own life by lying under
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a running train. If the deceased felt humiliated and wronged by the act and
conduct of the applicants, he had option to report the matter to police,
demanding action against the accused persons and even protection for himself.
Unfortunately he did not exercise that option and impetuously took the extreme
step lying under a running train. This clearly was an overreaction on his part
but in the circumstances of the case, no abetment or mens rea on the part of
the applicants may be inferred. The applicants could not have conceived any
nexus between their act of assault and intimidation and the result thereof.

14.  Thus, there is no sufficient ground to proceed against applicants Neelesh
and Akash under section 306 or 306 read with section 34 of LP.C.
Consequently, they are entitled to be discharged in respect of aforesaid offence.
Itis for the learned trial Court to consider whether any other offence is made
out in the facts and circumstances of the case on the basis of material available
onrecord. '

15.  Intheresult, this Criminal Revision succeeds in part. Applicants Neelesh
and Akash are discharged in respect of the offence punishable under section
306 read with section 34 of the .P.C.Learned trial Court is directed to
consider the matter with regard tocharge afresh and after giving the accused
persons an.opportunity of being heard, frame such charge, other than the one
under section 306 or 306 read with section 34 of the LP.C., if any, and proceed
with the matter accordingly.

Revision partly succeeds.

LL.R. [2015] M.P., 1896
CRIMINAL REVISION
Before Mr. Justice M.K. Mudgal
Cr. Rev. No. 1986/2013 (Jabalpur) decided on 30 January, 2015

INREFERENCE ...Applicant
Vs. '
GOLU @ MOTA ...Non-applicant

Juvenile Justice (Care and Protection of Children) Act (56 of
2000), Section 15(3) - Period of custody in Reformatory - No juvenile
in conflict with law can be committed to a Reformatory for a period
exceeding three years - Delinquent in conflict with law is exempted
from all forms of punishment and sending to a Reformatory is a matter
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entirely different from being sentenced te a punishment. (Para 6)
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Cases referred :

2011 (13) SCC Page 744, Jagdish Gupta Vs State of Delhi judgment
dated 30.08.2013 (Delht High Court).

R.P. Tiwari, P.P. for the applicant/State.
None for the non-applicant.

(Suppliéd: Paragraph muﬁbérs)
ORDER

M.K. MubGal., J. :- Reference has been made by the Registry vide
order dated 25.09.2013 for consideration of whether the Principal Judge of
Juvenile Justice Board (hereinafter referred to as the J.J. Board) under the
Juvenile Justice (Care and Protection of Children) Act, 2000 (hereinafter
referred to as the J.J. Act) had power to commit a juvenile in conflict with law
to a Reformatory Home for a period of more than three years no matter
whatever the nature of crime.

2. The facts of the case in brief'that have given rise to the occasion for
present consideration are that a criminal case under Section 392 of the IPC
was registered against a juvenile named Golu @ Mota at Police Station
Jahagirabad, Bhopal and after investigation the charge-sheet was filed before
the Principal Judge, J.J. Board, Bhopal at Criminal case No. 910/07. After
trial the J.J. Board convicted the delinquent under Section 392 of the IPC
vide judgment dated 07.04.08 and sent him to Special Reformatory Home,
Seoni for a period of six years till he attained the age of majority i.e. 18 years
on 07.04.2014. The delinquent or anyone on his part did not challenge the
legality and properiety (sic:propriety) of the impugned judgment regarding the
period of custody.

3. The matter came to light at a conference of Judicial Officers convened
under the aegis of the JOTRI on 21.09.2013. Thereafter, the matter was
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reported by the officers of Registry to the Hon'ble Chief Justice where from
the issue was directed for academic purposes.

4, A notice was issued to the delinquent but he did not respond as he had
completed the period of custody, that he was committed to the Reformatory.

5. In order to put the things in proper perspective it would be apt to
reproduce the relevant provisions i.e. Section 15 & 16 of the J.J, Act which
reads as under :

15. Order that may be passed regarding juvenile.(1) Where
a Board is satisfied on inquiry that a juvenile has committed an
offence, then, notwithstanding anything to the contrary
contained in any other law for the time being in force, the Board
may, if it so thinks fit,-

(a) allow the juvenile to go home after advice of
admonition following appropriate inquiry against and
counselling to the parent or the guardian and the juvenile;

(b) direct the juvenile to participate in group counselling
and similar activities;

(¢) order the juvenile to perform community service;

(d) order the parent of the juvenile or the juvenile himself
to pay a fine, if he is over fourteen years of age and earns
money;

(e) direct the juvenile to be released on probation of
good conduct and placed under the care of any parent, guardian
or other fit person, on such parent, guardian or other fit person
executing a bond, with or without surety, as the Board may

+ require for the good behaviour and well-being of the juvenile
for any period not exceeding three years;

() direct the juvenile to be released on probation of
good conduct and placed under the care of any fit institution
for the good behaviour and well-being of the Juvemle forany
period of not exceeding three years;

[(g) make an order directing the juvenile to be sent to

D
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a special home for a period of three years;

Provided that the Board may, if it is satisfied that having regard
to the nature of the offence and the circumstances of the case,
it is expedient so to do, for reasons to be recorded, reduce
the period of stay to such period as it thinks fit.]

(2) The Board shall obtain the social investigation report on
juvenile either through a probation officer or a recognized
voluntary organization or otherwise, and shall take into
consideration the findings of such report before passing an
order.

(3) Where an order under clause (d), clause.(e) or clause (f)
of sub-section (1) is made, the Board may, if it is of opinion

.that in the interests of the juvenile and of the public, it is

expedient so to do, in addition make an order that the juvenile
in conflict with law shall reina}in under the supervision of a
probation officer named in the order during such period, no
exceeding three years as may be specified therein, and may in
such supervision order impose such conditions as it deems

necessary for the due supervision of the juvenile in conflict

with law:

Provided that if at any time afterwards it appears to the Board
on receiving a report from the probation officer or otherwise,

that the juvenile in conflict with law has not been of good
- behaviour during the period of supervision or that the fit

institution under whose care the juvenile was placed is no longer
able or willing to ensure the good behaviour and well-being
of the juvenile it may, after making such inquiry as it deems fit,

1899

order the juvenile in conflict with law to be sent to a special -

home.

(4) The Board shall while making a supervision order under

- sub-section (3), explain to the juvenile and the parent, guardian

or other fit person or fit institution, as the case may be, under
whose care the juvenile has been placed, the terms and
conditions of the order and shall forthwith furnish one copy of
the supervision order to the juvenile, the parent, guardian or
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other fit person or fit institution, as the case may be, the sureties,
if any, and the probation officer.

16. Order that may not be passed against juvenile.(1)
Notwithstanding anything to the contrary contained in any other
law for the time being in force, no juvenile in conflict with law
shall be sentenced to death 1[or imprisonment for any term
which may extend to imprisonment for life], or committed to
prison in default of payment of fine or in default of furnishing
security:

Provided that where a juvenile who has attained the age of
sixteen years has committed an offence and the Board is
satisfied that the offence committed is so serious in nature or
that his conduct and behaviour have been such that it would
not be in his interest or in the interest of other juvenile in a
special home to send him to such special home and that none
of the other measures provided under this Act is suitable or
sufficient, the Board may order the juvenile in conflict with law
to be kept in such place of safety and in such manner as it
thinks fit and shall report the case for the order of the State
Government.

(2) On receipt of a report from a Board under sub-section
(1), the State Government may make such arrangement in
respect of the juvenile as it deems proper and may order such
juvenile to be kept under protective custody at such place and
on such conditions as it thinks fif:

2[Provided that the period of detention so ordered shall not

exceed in any case the maximum period provided under section
15 of this Act.]

6. On bare reading of the said provisions it is manifestly clear from Sub-
Section 3 of Section 15.0f the J.J. Act that no juvenile in conflict with law can
be committed to a Reformatory for a period exceeding that of three years. As
per Section 16 (i) of the J.J. Act it is obvious that a delinquent in conflict with
law is exempt from all forms of punishment for all crime committed by an
adult. Being sent to a Reformatory is a matter entirely different from being
sentenced to a punishment under IPC which is served in a jail whereas the

»
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period of reform is considered as necessary to win away a juvenile in conflict
with law from incipient criminal inclination. The period of reform such ajuvenile
is to be subjected to cannot be more than three years even according to
proviso of Sub-Section 2 of Section 16 of the J.J. Act.

7. That the period of custody in reformatory has not to exceed the period
of three years has been made emphatically clear in Para 19 of the judgment of
the Hon'ble Apex Court in the case of Amit Singh vs State of Maharashtra
and others 2011 (13) SCC Page 744 which reads as under : '

Apart from theaforesaid provisions of the Actas amended, and the
Juvenile Justice (Care and Protection of Children) Rules, 2007 (in
short “the Rules™), Rule 98, in particular, has to be read along with
Section 20 of the Act as amended by the Amendment Act, 2006
* which providesthatevenafter disposal of cases of juvenilesin conflict
with law, the State Government or the Board could, either suo motu
or on an application made for the purpose, review the case ofa
juvenile, determine the juvenility and pass an appropriate orderunder
Section 64 of the Act forimmediate release of the juvenile whose
period of detention had exceeded the maximum period provided in
Section 15 of the Act i.e. 3 years. All the above relevant provisions
including theamended provisions of theAct and the Rules have been
elaborately considered by this Court in Hari Ram. :

8. Similarly, on going through another _]udgment passed by Delhl High
Court in the case of Jagdish Gupta vs State of Delhi judgment dated
30.08.2013 it transpires that the period of custody in a Reformatory has not
to exceed the period of three years.

9. In view of the above discussion one cannot but arrive at the conclusion
that no juvenile in conflict with law cannot only be subjected to any form of
sentence but also cannot be commiitted to a reformatory for his own good for
a period of more than three years. The question referred to stands answered
as above.

10.  So far as the case under reference is concerned there is no need to
issue any direction as the period of custody for six years which is contrary to
Section 15 & 16 of the J.J. Act and for which the delinquent was committed
to the custody of reformatory is already over.

Order accordingly.
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LL.R. [2015] M.P,, 1902
CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar
Cr.Rev. No. 142/2015 (Jabalpur) decided on 6 April, 2015

HARSHVARDHAN PANDEY ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 454 -
Supurdaginama of vehicle - 200 bottles of Rex Cough Syrup were being
transported in an unregistered vehicle - Vehicle was purchased on

22.10.14 and was insured - Vehicle was yet to be registered in the name

of the applicant but he is title holder thereof - If a vehicle js seized in
connection with criminal case, it should be returned and should not be
allowed to rot in unprotected condition - Court shall call a report from
Police Station regarding engine and chasis numbers and if they match,
the vehicle shall be released in interim custody on condition.

(Paras 7 to 13)
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Cases referred :

2005 (2) ANJ MP 351, 2007 (1) MPHT 520, 2003 (2) MPWN
Note-I. ‘

Sanjeev Kumar Singh, for the applicant.
K.S. Patel, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This revision petition is directed against order

dated 16.12.2014 passed by Special Additional Session Judge, Rewa, in crime
No. 27/2014 registered by P.S.-Chaurhat, District-Rewa under Sections 8,

»
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21 and 22 of the NDPS Act, 1985; whereby, learned Special Judge had
declined to release Mahindra Scorpio vehicle seized in aforesaid case in the
interim custody of applicant Harshvardhan Pandey.

2. As per prosecution case, accused persons Ratnesh and Jaheed Khan
were caught transporting 1200 bottles of Rex Cough Syrup in a Mahindra
Scorpio vehicle, which was without a registration number. Consequently, an
offence under Sections 8, 21 and 22 of the NDPS Act was registered and
both the accused persons were arrested. The Mahindra Scorpio vehicle along
with contraband, was also seized.

3. It has been submitted on behalf of the applicant that he is the owner
of the seized Mahindra Scorpio vehicle, He had purchased the vehicle from
Star Automobile, Satna on 22.10.2014. However, on 16.11.2014 he had

entrusted vehicle to his driver Ratnesh Pandey to drop his Niece at a coaching
centre. He was not aware of transportation of any contraband in the vehicle.
The vehicle was seized by the police and offence has been registered but he
has not been named as accused in the case. The vehicle is lying in unprotected
condition in the police station and dueto lack of maintenance of the vehicle, it
would diminished in value considerably. Since he is owner of the vehicle, he is
entitled to get it released in his intrim custody.

4. Learned panel lawyer for the respondent State on the other hand
oppose the'application and has stated that at the time of the seizure, the vehicle
was unregistered. Its engine and chasis numbers have not been recorded in
the seizure memo. Thus, the vehicle seized from the possession of accused
persons Ratnesh and Jahid Khan cannot be linked to the vehicle allegedly
purchased by the applicant.

5. Learned trial Court has dismissed the applicaiion mainly on the ground
that since the vehicle was being used for transportation of contraband, it was
liable to confiscation and the proceedings for confiscation were infact
proposed; therefore, learned Special Judge did not find it appropriate to release
the vehicle in interim custody of the applicant.

6. It has been held by this High Court in the case of Pandurang Kadam
Vs State of M.P., 2005 (2) ANJT MP 351 that notwithstanding the fact that
the vehicle is liable to be confiscated under Section 60 of the NDPS Act, it
may be released in interim custody in appropriate cases. Thus, interim custody
should not be denied to the owner of thie vehicle, simply because it is liable to
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be confiscated under Section 60 of the NDPS Act.

7. A co-ordinate Bench of this Court in the case of Dashrath Prasad
Vs. State of M.P. 2007 (1) MPHT 520 has observed in paragraph No. 6 of
the judgment as follows:-

6. In case of sale/ transfer of movable property the title of
the property passes to transferee as soon as the price is paid and the
possession of the vehicle is delivered to transferee. The motor vehicle
being movable property its sale is covered under the provisions of Sales
of Goods Act. The registration of the vehicle under the provisions of
Motor Vehicle Act is only for the purpose of fixing ostensible ownership
* for the liability of taxes etc. In the present case, since the sale letfer has
been issued and submitted to the Regional Transport Officer; it cannot be
said that the applicant had no title of the vehicle. Since the applicant is a
title holder of the vehicle, he is definitely entitled for-its custody subject
to other conditions imposed on him.

8. A perusal of the documents filed along with the application reveals
that the applicant had purchased the Mahindra Scorpio vehicle from Star
Automobiles, Satna on 22.10.2014 for a consideration of Rs. 10,58,879/-.
The chasis number of the vehicle was MATTA25JXE21122 and the engine
number was SJTE4J15063, It was insured with New India Assurance Company
Limited for the period from 21.10.2014 t0 20.10.2015. As such, it is obvious
that though the vehicle was yet to be registered in the name of the applicant,
he is title holder thereof. The Supreme Court in the case of Sunderial Ambalal
Shah Vs. State of Gujarat, 2003 (2) MPWN Note-I has held that the vehicle
seized in connection with the criminal case should be return to the owner or to
the person from whose custody it is seized. In no case should it be allowed to
rot in unprotected condition, thereby causing national loss.

9. In aforesaid view of the matter, in the opinion of this Court, the applicant
is entitled to have Mahindra Scorpio vehicle in question, released in his interim
custody. So far as objection of learned panel lawyer for the respondent State
regarding engine number and chasis number of the vehicle is concerned, appropriate
directionsin this regard may be issued and appropriate conditions may be imposed.

10.  Assuch, learned trial Court was not justified in denying the interim
-custody of the vehicle to the applicant.

11.  Consequently, the revision petition is allowed and impugned order is

]
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set aside.

12. It is directed that learned trial Court shall call for a report from
concerned police station regarding engine and chasis number of the seized
vehicle. In case the engine number and chasis number of the seized vehicle
matched with those of Mahindra Scorpio vehicle purchased by the applicarit,
the vehicle shall be released in interim custody of the applicant, till the disposal
of the concerned criminal case on his furnishing a personal bond in the sum of
Rs. 10 lacs and one solvent surety in the same amount to the satisfaction of
the trial Court for complying with the following terms and conditions:-

().  Heshall not alienate the vehicle or part with the possession thercof.

().  He shall not in any manner alter or modify the external appearance of
the vehicle. '

(ii).  He shall produce the vehicle before the Court as and when directed. .

(iv).  Within 15 days of release of vehicle in interim custody, he shall produce
registration certificate of the same before the trial Court.

13.  Itisfurther directed that before releasing the vehicle in interim custody
of the applicant, the S.H.O. of concerning police station shall cause to be
" taken 18 x12 inches photographs of the concerned vehicle from all four sides
and also the photographs showing engine number and chasis number. Such
photographs shall be filed in the trial Court to be kept along with the record.

Certified copy as per rules.
Order accordingly.

LL.R. [2015] M.P., 1905
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 2666/2013 (Indore) decided on 10 November, 2014

ROHIT SINGHAL ...Applicant
Vs. .
STATE OF M.P. & anr. ...Non-applicants

A, Penal Code (45 of 1860), Section 406 - Criminal breach
of trust - Machines which were supplied by respondent no. 2 were of
lesser capacity - One machine was retained to compel respondent no.
2 to return the advance payment made by Company - Nature of the
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dispute was purely civil - There was no dishonest intension on the part
of the present petitioner to misappropriate the property belonging to
respondent no. 2 - No case u/s 406 of IPC is made out from the averment
in the FIR - Petitioner is discharged. (Para 17)

#. TTS HIZGT (1860 T 45), &INT 406 — ~IT &7 JTRIEF G7 —
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Tar — A B AR A fear T

B. Penal Code (45 of 1860), Section 406 - Vicarious liability
- Petitioner is CEO/Director of the Company - No vicarious liability
can be cast on the petitioner for alleged offence committed by Company
- All correspondence were handled by another employee on behalf of
company - The contract was also entered into by the Company and not
by the petitioner in individual capacity - Therefore listing only the
present petitioner as accused and without arraying the Company and
other officers as accused, the vicarious liability cannot be fastened on
the present petitioner - Present FIR is an abuse of judicial process -
Petitioner is discharged. (Paras 18 & 19)
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ufpar &1 gwugiT @ — 3wt ety g9 e T

Cases referred :
(2008) 5 SCC 662, (2010) 10 SCC 479, (2009) 14 SCC 696.

A.S. Garg with Anuj Bhargava, for the applicant.
Mamta Shandilya, P.L. for the non-applicant no.1/ State
V.S. Parihar, for the non-applicant no. 2
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ORDER

. ALOX VERMA, J. :- This petition under section 482 of Cr.P.C is filed
for quashment of FIR and the proceedings arising out of Crime no. 544/2011
dated 25/08/2011 under section 406 of IPC registered by Police Station —
Chimanganj Mandi. Ujjain against the present petitioner.

2. According to the petitioner, he was a Director of Femas Construction
Company Ltd ( hereinafter referred to “FCCL for brevity ) which provides
integrated Engineering, Procurement, Project Management and Construction
Services in Oil, Gas, Infrastructure and Petrochemical Sectors. The FCCL was
awarded a contract by M/s Gail India Ltd. ( hereinafter referred to as “GAIL” for
brevity) for laying of pipeline and other associated works. For the sake of this
project, the FCCL required 70 tons pipe layers ( Cranes). Respondent no. 2
contacted the FCCL and submitted a quotation on 29/04/2010 for providing two
numbers of caterpillar 583 machines to the FCCL onrent. The petitioner informed
~ respondent no. 2 who was the Manager of M/s Mideast Pipeline Products {
hereinafter referred to as “ MPP “ for brevity ) by e-mail dated 01/05/2010
specifying their requirement of machineries to be used for the said project. It was
specifically informed to MPP that they will require the pipe layers (cranes) having
lifting capacity of 70 tons. After further negotiation, in which lifting capacity of
cranes was the main criteria, quotation of MPP was accepted by FCCL and
work order was issued on 05/05/2010. '

3. In compliance ofthe said work order (Annexure-P/4), MPP delivered
two caterpillar machines. The brochure of which is Annexure — P/5. When
the machine was received by FCCL, it was found that the machine was having
lifting capacity of only 40 tons capacity and not 70 tons as required by FCCL.
This fact was brought in the notice of MPP by e-mail dated 17/05/2010. As
per the condition of the contract, the machine supplied by MPP was to be
operated by the operator provided by MPP. However, the operator refused
to operate the machine. . -

4. Meanwhile, in pursuance of work order issued by FCCL, an advance of
Rs. 9,84,242/- was also paid by FCCL to MPP against the rent of the machine.

5. When the machine could not be utilized in the project, a dispute arose
between FCCL and MPP and the matter was referred to Arbitration and
Justice S.K. Kataria was appointed as sole arbitrator to adjudicate the dispute
between the parties.
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6. While the proceedings before the Arbitrator was pending, respondent
no. 2 lodged FIR with Police Station — Chimanganj Mandi, Ujjain, which was
registered at Crime no.544/2011 under section 406 of IPC, which is the subject
matter of the present petition.

7. During the investigation, one machine was seized by the police from
the custody of the present petitioner. It is further alleged by the present petitioner
that one machine was sent back to MPP through transport.

8. Challenging the proceedings arising out of the said crime number, the
present petition is filed on the ground that the FIR lodged by MPP is abuse of
process of law. The proceedings have been initiated only to harass the present
petitioner. The dispute is of purely civil nature and no offence under section
406 of IPC is made out. The FCCL had been asking the MPP to take their
machines back and refund the deposit, but they did not take any action in this
regard. Looking to the facts and circumstances of the case, there can be no
mens-rea or actus-reus attributed to the present petitioner.

9. Replying the present petition, respondent no. 2 asserted that the
machines were taken only after being satisfied by the engineers of both the
sides and agreement was signed by them. The machines were not returned
even after 20 months of the period of the contract and only one machine was
returned back to him after three months. In respect of second machine,
respondent no. 2 was assured that the machine would be delivered to him
after sometime. However, even after one year, when he did not receive the
machine, he went to the yard of the petitioner at Village — Dhabla where the
machine was net seen. Security officer Omprakash Dhakad used abusive
langnage against him, due to which, respondent no. 2 lodged areport at police

, station — Chimanganj Mandi, Ujjain. The police searched the yard of the
present petitioner, but the machine was not there. The machine was ultimately
seized from Ujjain. Accordingly, by removing the machine from the yard to
Ujjain, he committed an offence under section 406 of IPC.

10.  Learned counsel for the petitioner inter-alia argues that :

i) the present petitioner is a CEO / Director of the
Company. No vicarious liability can be cast on the petitioner
for the alleged offence committed by the Company under
section 406 of IPC.

if) that even if averment made in the FIR be taken as
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correct in their entirety, they did not disclose any offence under
section 406 of IPC.

11.  To substantiate the first argument, learned counsel for the petitioner
placed reliance on the judgment of Hon'ble Supreme Court delivered in the
case of S.K. Alagh Vs. State of Uttar Pradesh and others reported in
(2008) 5 SCC 662, in which, Hon'ble Supreme Court held that under section
34, 146 10 149 of IPC does not cast vicarious liability on the party, not directly
charged for commission of the offence. The Hon'ble Supreme Court has
observed in para 20 of the judgment as under

*20. We may, in this regard, notice that the provisions of
the Essential Commodities Act, Negotiable Instruments Act,
Employees' Provident Fund (Miscellaneous Provision) Act, 1952
etc. have created such vicarious liability. It is interesting to note’
that Section 14A of the 1952 Act specifically creates an offence
of criminal breach of trust in respect of the amount deducted from
the employees by the company. In terms of the explanations
appended to Section 405 of the Indian Penal Code, a legal fiction
has been created to the effect that the employer shall be deemed
to have committed an offence of criminal breach of trust. Whereas
aperson in charge of the affairs of the company and in control
thereofhas béen made vicariously liable forthe offence committed
by the company along with the company buteven ina case falling
under Section 406 of the Indian Penal Code vicarious liability has
been held to be not extendable to the Directors or officers of the
company. {See Maksud Saived v. State of Gujarat and Ors,
[2007 (11) SCALE 318]}.”

12, In this regard, learned counsel also cites the judgment of Hon'ble
Supreme Court delivered in the case of Maharashtra State Electricity
Distribution Company Limited and Another Vs. Datar Switchgear Limited
and others reported in (2010) 10 SCC 479. .

13. Tosubstantiate the second argument, learned counsel for the petitioner
has placed reliance on the judgment of Hon'ble Supreme Court delivered in
the case of Dilip Kaur and others V. Jagnar Singh and another reported
in (2009) 14 SCC 696, in which, it was held that ingredients of cheating,
fraudulent and dishonest intention must exist from the very inception when the

' promise or representation was made. Non-refund of amount of advance which
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results in simply a breach of contract, does not constitute cheating or criminal
breach of trust.

14.  Asagainst this, learned counsel for respondent no.2 argues that the
machine was unnecessarily kept by the present petitioner, even after they
disclosed that the machines were of lower capacity and not of any use to
them. To deceive respondent no. 2, the machine was removed from the site
where, the work was going on and it was finally seized by the police from the
premises of the present petitioner.

15.  Counsel for the petitioner argues that they kept the machine only to
make sure that the amount of the advance be returned by respondent no. 2.
They have no intention of misappropriating the property.

16.  Taking the second argument of learned counsel for the petitioner first
into consideration, I find that from the averment made in the FIR which is
Annexure-P/1, no offence under section 406.of made out. The averments
made in the FIR may be reproduced below :
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17. From this, it is apparent that the informant was under the impression
that the machine was sold by the petitioner to someone else. However, the
machine was seized, as per the property seizure memo, from the premises of
FCCL, Agar Road, Police Station — Chimanganj Mandi, Ujjain. Itis clear
that the machine was kept in possession of the present petitioner. It is
undisputed that one machine was returned back to respondent no. 2. However,
second machine was kept only to compel respondent no. 2 to repay the amount
of advance. Taking this factor into consideration, it is clear that the nature of
the dispute was purely civil. There was no dishonest intention on the part of
the present petitioner to misappropriate the property belonging to respondent
no. 2. On this point the principle laid down by Hon'ble Supreme Court in the
case of Dilip Kaur and others (supra ) is applicable in this case and as such,
no case under section 406 of IPC is made out from the averment in the FIR:

18. Coming to the first argument, it is apparent that all the correspondence
were handled by one Pradip Kumar Chelar on behalf of FECL. The contract
was also entered into by the Company and not by the petitioner in individual
capacity and therefore, listing only the present petitioner as accused and without
arraying the Company and other officers as accused, the vicarious 11ab111ty
cannot be fasten on'the present petitioner.

19. Accordingly, Ifind that the present FIR is an abuse of judicial process.
The dispute between the petitioner and respondent no. 2 is of purely civil
nature. As such, I find that this petition deserves to be allowed.

20. Consequently, the present petition is allowed. The FIR ( Annexure —
P/1) arising out of Crime no. 544/2011 registered at Police Station -
Chlmanganj Mandi, Ujjain under section 406 of IPC and the proceedmgs
arising therefrom before the Court of JMFC, Ujjain in Criminal Case no.
5090/2013 are hereby quashed. The present petitioner is dlscharged from
the charge under section 406 of IPC.

C c as per rules.

Petition alloyved.
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LL.R. [2015] M.P., 1912
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Alok Verma
M.Cr.C. No. 8953/2014 (Indore) decided on 18 November, 2014

AJAY ; ...Applicant
Vs,
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860)] Sections 420, 467, 468 & 471 - Sessions
Trial - Amendment of first schedule of Criminal Procedure Code by
Criminal Procedure Code (MP Amendment) Act, 2007 - Applicant
submitted forged marks-sheet regarding his date of birth to secure
employment in the army - Charge-sheet filed on 12.12.07 - The

amendment came into force on 22.02.2008 - Charge-sheet was filed

prior to coming in operation of the Amendment Act - The procedural
law is retrospective - No statement of prosecution witness could be
recorded till 28.07.14 when the JMFC chooses to commit the case to
the Court of Sessions - Therefore, the trial of the case is covered by
amendment introduced by the new Act - JMFC has rightly committed
the case to the Court of Sessions. - (Paras2 & 9)
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Cases referred :

LL.R [2013] M.P. 741 (SC), 2014 (I) MPWN 128, 2008(3)MPL]

311. ,
L.S. Chandiramani, for the applicant.
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Himanshu Joshi, P.L. for the non-applicant/State.
"~ ORDER
ALOK VERMA, J. :- Heard.

This application is filed under Section 482 of Cr.P.C. and directed
against the order of committal of criminal trial bearing No0.2441/2007 by
learned Judicial Magistrate First Class; Mhow whereby the learned Additional
Sessions Judge opined that the committal of the case was necessary in the.
light of law laid down by Hon'ble Apex Court in Ramesh Kumar Soni Vs.
State of Madhya Pradesh, 2013 ILR 741 (SC).

2. " Thebrieffacts giving rise to this application are that the Crime No.29/
2007 was registered against the present applicant under Sections 420,467,
468 and 471 of IPC. It is alleged that he submitted forged mark-sheet regarding
his date of birth to secure employment in the army. The charge-sheet was
filed before the learned Judicial Magistrate First Class on 12.12.2007. The
learned Judicial Magistrate framed charges on 15.07.2008. The case was
subsequently fixed for prosecution evidence, however, till 26.06.2014,
statement of no prosecution witness could be recorded. Thereafter, the learned
Judicial Magistrate First Class in the light of the principles laid down by Hon'ble
Supreme Court in the case of Ramesh Kumar Soni (supra) committed the
case for trial to the Court of Additional Sessions Judge, Mhow,

3. In the light of above factual backdrop, the applicant relies on the order

of coordinate Bench of this Court in Rakesh Kumar Dubey Vs. State of
M.F. and Anr., 2014 (IT) MPWN 128 and prays that the impugned order of
commiital dated 28.07.2014 is not in line with the principles laid down by the

Hon'ble Apex Court as well as this Court in the case of Rakesh Kumar Dubey

(supra) and accordingly prays that the order of committal be set aside and
case be remanded back to IMEC for further trial.

4, To decide the controversy, we may see the principles laid down by
the Hon'ble Supreme Court in the case of Ramesh Kumar Soni (supra), the
Hon'ble Apex Court held that the criminal ‘procedure (Madhya Pradesh
Amendment Act), 2007 came into force on its publication on 22.02.2008, -
therefore, it is to be seen what should be the cut of date for deciding that the
provisions introduced by the Act would apply on the pending cases. Hon'ble
Supreme Court held that it is the date of which charge-sheet is filed before
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the Court of Judicial Magistrate which would form the cut of date to decide
applicability of new prov151ons introduced by the Act. Hon'ble Supreme Court
held that it is the date of cognizance which from the basis of institution of the
case because before such date no case is pending before the Magistrate.

5. - The Hon'ble Supreme Court overruled the order passed in reference
case Re: Amendment of First Schedule of Criminal Procedure Code by
-Criminal Procedure Code (M.P. Amendment) Act, 2007 2008 (3) MPLJ
311 pressing into service the doctrine of prospective overruling meaning thereby
the Hon'ble Supreme Court held that : -

1. all the procedural law which changed forum of'trial are prospective
uiless specifically made retrospective and,

2. that ox}erruling of the full Bench decision of Madhyé. Pradesh High
Court will not affect the cases that have already been tried or at advance
stage before the Magistrate in the terms of said decision.

6. Coming to the order passed in the case of Ramesh Kumar Soni (supra),
the learned Single Judge observed in para 2 of the order that : -

“).  Asperprosecution story, one written compliant was { filed

on 05.08.1993 to the Director General of Police, Bhopal stating
therein that Umadevi W/o Rakesh Kumar Dwivedi had executed
one forged and fabricated Will dated 5.1.1993 in respect to the
property situated at Dabra which was under the ownership of

.. Keshav Dayal Sharma. This Will was executed by Umadevi who
is daughter-in-law of said Kesav Dayal Sharma. On the date of
execution of the aforesaid Will, Keshav Dayal was stated to be ill
and under treatment and the Will was allegedly executed with the
help of other co-accused, namely, Shivshankar, Kaushal Kishore,
Ramashankar, Narendra Nath including the present petitioner
Rakesh Kumar Dubey. On the basis of complaint, Crime No.166/
95 was registered at Police Station Dabra, district Gwalior for

' the offences punishable under sections 420, 467,468,471 read
_with section 120 B of IPC. After completion of investigation,
charge-sheet was filed in the trial Court and on 6.10.1998 charge
against the petitioner/accused was framed for comumission of
offence punishable under sections 420, 467, 468 and 120-B of
LPC. Photocopy of the chargsheet has been enclosed with this
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- petition marked Annexure-P/3. Thereafter, after a period of sixteen
years on 10.04.2014, the order of committal was passed by the
learned Magistrate by saying that he has no Jjurisdiction and the
offences committed are exclusively triable by the Court of Sessions.
Being aggrieved by the aforesaid order, the present revision has
been moved to this Court.” ' -

7. The learned Judge further observed in para 8 as under:-

“8.  Theanswer to the aforesaid question is primarily based
on the language of the amended provision in which it is
couched. It is open to the Legislature to enact laws which
have retrospective operation'and the Courts are not supposed

" to ascribe retrospectivity to new laws affecting rights unless
by express words or necessary implication it appears that such
was the intention of Legislature. Such retrospective effect can
be given where there are express words giving retrospective
effect or where the language used necessarily implies that such
retrospective operation is intended. It is a cardinal principle
of construction that every statute is prima facie prospective
unless it is expressly or by necessary implication made'to have
retrospective operation. Here in this case, Amendment in regard
to Sessions Court's jurisdiction of trial for offences punishable
under sections 420, 467, 468 of IPC came into force with
effect from 22.02.2008. It was not mentioned that Amendment
will be applicable retrospectively. In the light of the aforesaid,

. the learned trial Magistrate was absolutely wrong to give .
implication of the Amendment Act retrospectively while =
committing the case to the Court of Sessions after lapse.of
sixteen years. .

8. It may be seen that the inferences drawn by Single Judge of this Court
in the case of Rakesh Kumar Dubey (supra) are not in line with the principles
laid down by Hon'ble Supreme Court and, therefore, the'case of Ramesh
Kumar Dubey (supra) cannot be followed in other cases. bt

Q. Following the principles as laid down by the Hon'ble Apex (Ziour-t,'fin
the present case, the charge-sheet filed on 12.12.2007. The present
amendment came into force on 22.02.2008 that means in the present case,

4
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charge-sheet was filed prior to coming in operation of the present Amendment
Act as laid down by Hon'ble Supreme Court, the procedural law is
retrospective and subsequently in the present case no statements of prosecution
witness could be recorded till 28.07.2014 when the IMFC choses to commit
the case to the Court of Sessions. I find that the learned IMFC or learned
Additional Sessions Judge committed no error of law. The trial of the case is
covered by the amendment introduced by the new Act and, therefore, it should
have been committed to the Court of Sessions and is rightly committed by the
learned IMFC,

'10.  Inview of the matter, I find that the present application has no force
and liable to be dismissed and accordingly the application is dismissed.

Application dismissed.

. LL.R. [2015] M.P,, 1916 _
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice A.M. Khanwilkar, Chief Justice & Mr. Justice
K.K. Trivedi
M.Cr.C. No. 8811/2015 (Jabalpur) decided on 29 June, 2015

VIPIN GOEL . ...Applicant.
Vs. .
STATE OF M.P. & ors. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 439,
Recognised Examinations Act, M.P. (10 of 1937), Sections 3 D)1,2&5
(also referred to as 'Manyataprapt Pariksha Adhiniyam, M.F. 1937') and
Penal Code (45 of 1860), Sections 409, 420 & 120-B - Bail - Applicant
alleged to have acted as middleman to facilitate candidate who had
appeared in examination conducted by VYAPAM for Pre P.G. Medical
course - Apprehension that 1.0. will be biased based on vague and
unsubstantiated plea which cannot be accepted - Further the applicant has
refused to accept the offer of STF of interrogation of applicant under the
supervision of STF chief - While deciding anticipatory bail it has already
been decided that custodial interrogation is necessary -Although applicant
has rejected the offer, even then STF chief is directed to supervise the
interrogation session - Application rejected. (Paras 39 to 46)

Tog givar aiar 1973 (1974 &1 2), €T 439, F=AHATT IEr
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Cases referred :

(1980) 2 SCC 565, (2012) 13' SCC 720, 2010 (12) SCC 254,
(1961) 1 SCR 14, (1997) 7 SCC 187.

Anil Khare with Priyankush Jain, HS. Chhabra & Namrata
Kesharwani, for the applicant.

PK. Kaurav, Addl. A.G. with Prakash Gupta, P.L. for the non-
applicant/State.

ORDER

The Order of the Court was  delivered by :
A.M. KHANWILKAR, C.J. :- This is first bail application by this applicant in
crime No.14/2013 registered with S.T.F. Police Station, Bhopal for offences
commonly known as VYAPAM examination scam cases, punishable under
Sections 409, 420, 120-B of I.P.C. and Section 3 (Gha), 1, 2/5 of M.P.
Manyata Prapt Pariksha Adhiniyam, 1937.

2. The role ascribed to the applicant by the prosecution is that he acted
as middleman to facilitate candidate (Dr. Prakhar Singhal). That candidate
had appeared in the examination conducted by VYAPAM for Pre.P.G. Medical
Course and allegedly indulged in unfair means during the said examination,in
conspiracy with the racketeers involved in the crime. The applicant was called
upon by the Investigating Officer vide notice dated 26.11 .2014,to remain
present in connection with enquiry concerning Crime No.14/2013. According
to the applicant,in response to the said notice, applicant appeared before the
Investigating Officer and extended full cooperation in the enquiry and disclosed
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all facts within his knowledge. The applicant was questioned extensively by
the Investigating Officer. It is further stated that since the Investigating Officer
was convinced with the explanation and the disclosures made by the
applicant,no precipitative action was taken against him. However, when the
applicant apprehended that he may be arrested in connection with the said
crime,applied for anticipatory bail before the Court of othAdditional Sessions
Judge, Bhopal. That anticipatory bail was rejected on 1.02.2015.

3. The applicant then rushed to the High Court against that decision by
way of bail application under Section 438 of the Code of Criminal Procedure
being M.Cr.C.N0.3440/2015. That application was rejected by a speaking
order dated 24.03.2015. The Court accepted the argument of the prosecution
that the applicant was not cooperating in the enquiry and that the Investigating
_ Officer was convinced that the custodial interrogation of the applicant had
become necessary. The Court observed thus :-

“It is, fairly, accepted by the counsel for the State that as of
today from the information gathered by the Investigating Officer,
it appears that both these applicants were concerned only with
Prakhar - one candidate. However, unless the investigation of
Crime No.14/2013 is completed in all respects,:it may not be
possible to take any firm view in that regard. It is also not in
dispute that pursuant to the liberty given to applicants to appear
before the Investigating Officer, they had appeared in the Office
of the Investigating Officer on 12 & 14th March, 2015, for 13
hours 59 minutes in aggregate in M.Cr.C.No.3441/2015 and
13 hours 44 minutes in aggregate in the case of applicant in
M.Cr.C. No.3440/2015. However, according to the
Investigating Officer, the interrogation with the applicants was
not fruitful as no further clues have been divulged by them
during the said period. In view of the attitude of the applicants
during the said interrogation, the Investigating Officer is
convinced that custodial interrogation of the applicants has
become necessary. Besides the phone call details made
between the applicants and the middleman/racketeer, the
Investigating Officer would like to interrogate the applicant in
M.Cr.C No.3440/2015 with regard to the information received
from the computer details recovered from Nitin Mohindra
" mentioning about payments by separate cheques and cash

-
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amount as well as on matters as to how the applicants received
the question papers in advance in connection with the said
examination and the source from where the same were received
and in respect of matters which unfolded after receipt of the
said papers. The correct information can be unraveled by the
Investicating Officer only on the basis of the custodial
interrogation and confronting the two applicants in the said

_ (emphasis supplied)
4. Against this decision the applicant unsuccessfully carried the matter in

appeal before the Supreme Court by way of S.L.P. (Cri) No.2480/2015.’
The said Special Leave Petition was dismissed by the Supreme Court. The
Supreme Court affirmed the findings recorded by this Court that the
investigating agency was conviriced that custodial interro gation of the applicant -
was essential having regard to the totality of the facts and circumstances in
which the offence was allegedly committed and that the applicant had not
cooperated with the process of investigation till then. As aresult, the prayer
for grant of anticipatory bail pursued by the applicant was rejected right upto
the highest Court. The Supreme Court vide order dated 30.03.2015,Bench
of Justice Ranjan Gogoi and Justice N.V.Ramana, observed thus :-

“It is submitted by Mr. Amarendra Sharan, Learned Senior
counsel appearing for the petitioners that in similar matters
other accused have been granted the privilege of pre-arrest
bail. It is further submitted that the petitioners in the present
Special leave Petitions have been interrogated for about 14
hours and therefore, custodial interrogation is not required.

Upon reading the orders of the High Court, we find that
according to the Investigating Agency custodial interrogation
is required having regard to the totality of the facts and
circumstances in which the offences are alleged to have been
committed. The High Court has also recorded a finding that
the petitioners have not cooperated with the process of
investigation uptill now. In such circumstances, we decline to
grant the privilege of pre-arrest bail to the petitioners. The
mere fact that the other persons involved in the VYAPAM
scam have been granted the privilege of pre-arrest bail wili




1920 Vipin Goel Vs. State of M.P. (DB) LL.R.[2015]M.P.
not be a ground for granting pre-arrest bail to the petitioners.

The facts of each case will have to be considered and itis in
the light of the said facts that we have thought it proper to
dismiss both these special leave petitions. It is ordered
accordingly.”

(emphasis supplied)

5. Since the applicant did not respond to the Investigating Officer, action
under Section 82 of the Code of Criminal Procedure was resorted to against

the applicant. The Trial Court had also issued non-bailable warrants against

the applicant. The applicant, however, questioned the said processes resorted
to by the prosccution,which proceedings were unsuccessfully carried right
upto the Supreme Court. The Supreme Court vide order dated 19.05.2015
. Bench of Justice A.K Sikri and Justice Uday Umesh Lalit rejected the
Special Leave Petitions filed by the applicant bearing S.L.P. (Cri.) Nos.4342—-
4343and 4351/2015 arising from the order passed by the High Court dated
24.04.2015 inM.Cr.C.No0.3837/2015 and 05.05.2015 in M.Cr.C.No.6927/
2015 respectively. The said order reads thus :-

“SLP(CRL.) NOS. 4342-4343/2015

On the facts of this case, we are not inclined to grant
anticipatory bail. Since by the impugned order, the High Court -
has refused to set aside the order dated 27.02.2015 passed
by the Magistrate, the proper course of action for the petitioner
1s to approach the Magistrate with appropriate application. It
is stated that such an application shall be filed within two weeks.
The petitioner shall not be arrested for two weeks. Subject to
above, the special leave petitions are dismissed. Flowever, we
make it clear that whenever such an application is filed by the
petitioner, the same shall be considered by the concerned
Magistrate on its own merits and without being influenced by
the orders of the High Court in the impugned order. Onthe
petitioner’s filing the bail application, the same shall also be
considered expeditiously.

SLP (CRL.) No.4351 of 2015

After some arguments, Mr. P.H.Parekh, learned senior

-~
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" counsel, seeks permission to withdraw this special leave
petition with liberty to apply for regular bail.

Liberty, as aforesaid, granted.

The special leave petition is dismissed as withdrawn,
accordingly.”

(emphasis supplied)

6. Thereafter,the applicant once again approached the Trial Court by
way of regular bail application under Section 439 of the Cr.P.C. The said
application came to be dismissed by the Trial court on 29.05.2015. The
applicant, however, could persuade the Trial Court to give protection tc the
applicant of not arresting him till he approached the High Court by way of
regular bail application, in thc light of observations in the Supreme Court :
order dated 19.05.2015. ‘

7. The applicant then approached this Court on 1stJune, 2015 by way
of present bail application. The interim protection granted to the applicant
was continued by the Vacation Bench until the hearing of the application on

04, 06.2015 by the appropriate Bench. On 04.06.2015,the concerned Bench

(Vacation Court) directed placing of the matter before the regular Court on
16.06.2015, after the re-opening of the Court;and continued the interim
protection to the applicant. Accordingly, the matter was placed before the
regular Court (this Bench) after re-opening on 16.06.2015. -

8. After hearing the counsel for the parties,the Court opined that since
the application was for grant of regular bail and as that can proceed only if the
applicant was already in jail or in custody of the Court,as is well established,the
applicant through counse] agreed to appear before the Court on the next day.
Accordingly, the matter was listed on 17.06.2015 but was ordered to be
taken up for arguments on 18.06.2015. On 18.06.2015, the argument on this
application proceeded. The Court noticed that subsequent to filing of this
regular bail application on 01.06.2015,the applicant presented I.A.No.11502/
2015 supported by affidavit of the applicant dated 14.06.2015. The applicant
also filed further affidavit sworn on 17.06.2015,in support of his prayer for
grant of regular bail.In thése affidavits, entirely new plea has been taken.The
applicant made serious allegations against the Investigating Officer —Shri
D.S.Baghel. The Court allowed the applicant to tender those affidavits,in the
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interest of justice;but thought it appropriate to give a fair opportunity to the
prosecution to respond to the said allegations. The Court, however, noted
that the question as to whether the applicant had knowledge about the facts
stated in the said additional affidavits filed by the applicant,before
19.05.2015;and whether the applicant can be permitted to rely on those facts
in the wake of Supreme Court order rejecting the appeals preferred by the
applicant against the decision of this Court refusing to grant anticipatory bail
and to set aside the process issued under Section 82 of Cr.P.C. and non-
bailable warrant against the applicant,will be considered at the appropriate
stage.The Court also noted that after considering the response of the
respondents it may have to be ascertained whether the assertion made by the

applicant in the additional affidavits is genuine and if so, whether it would’

reflect on the bonafides of the Investigating Officer. As the consideration of
these matters were required to be deferred to give opportunity to the

respondents to file response and as the applicant had already surrendered -

before the Court, the Court thought it appropriate to direct that the applicant
shall remainin judicial custody at Jabalpur. Accordingly, the applicant was
taken in judicial custody and detained at Jabalpur. The hearing of the application
was deferred till 23.06.2015. ‘

9. On 23.06.2015, when the matter was taken up for hearing, counsel
for the applicant pointed out to the Court that the applicant has filed one more
affidavit in support of the relief claimed in this application, sworn on
19.06.2015. Since the said affidavit was not circulated to the Court, hearing
of the application was deferred till 24.06.2015. On 24.06.2015, the arguments
proceeded and finally concluded after filing of the further affidavits by the
applicant and the response filed by the respondents in the form of affidavit of
Ashish Khare, A.I.G,, S.T.F., Bhopal dated 22.06.2015.

10.  During the hearing, emphasis was placed by the counsel for the
applicant as to how the Investigating officer D.S. Baghel was biased against
the applicant. The whole attempt was to persuade the Court that the applicant
has been falsely implicated in Crime No.14/2013, by D.S.Baghel. Further,
custodial interrogation by D. S Baghel will not be free and fair. -

11.  Inthe context of the said apprehension of the applicant, during the
.course of argument, the counsel appearing for the respondents had not only
harped on the refutal of allegations made against the Investi gating Officer —
D.S.Baghel to contend that the apprehension of the applicant is misplaced
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and ill-advised, but went on to voluntarily suggest, without prejudice, that to
assuage the apprehension of the applicant by D. S. Baghel, custodial
interrogation of the applicant can be conducted under the supervision of the
Head of the STF. In the light of this submission, we called upon the counsel
for the applicant at the end of the hearing, as to whether the applicant was
willing to consider this option given on behalf of the respondents. The counsel
for the applicant prayed for time till 26.06.2015 to take instructions in that
behalf. Accordingly, even though the hearing on this bail application had
concluded for all purposes, the matter was deferred till 26.06.2015 as
requested by the applicant.

12.  On 26.06.2015, however, counsel for the applicant on instructions
submitted that the applicant was not satisfied with the option offered on behalf
of the STF. Instead, the applicant would invite decision of this Court on merits
of the application. In view of this stand, we directed posting of the matter on
29.06.2015 for pronouncement of the order.

13.  To complete the record, it needs to be mentioned that aithough the
applicant was ordered to be kept in judicial custody in terms of direction
* given by this Court vide order dated 24.06.2015, the local newspaper “Patrika”
published on 25.06.2015 mentioned with photograph in support -that the
applicant was having a free time in Subhash Chandra Bose Medical College,
Jabalpur. The news item further mentioned as to how the applicant interacted
with several visitors and that the family members of the applicant were in
attendance in the separate room allocated to the applicant in the said hospital.
Further, no police personnel were seen any where nearby the said room in
which the applicant was seen resting along with his family members in the
hospital. When our attention was drawn to this news item and counsel for the
applicant was asked as to in what circumstances the applicant was shifted to
the hospital as reported by the newspaper, without prior permission or for
that matter any intimation to this Court, the counsel submitted that the State
must explain the same. In the context of this response, the counsel for the
applicant was informed that the said issue will be taken up by the Court dealing
with stio moto Writ Petition No.6385/2014 (PIL) concerning VYAPAM
examination scam cases and the investigation whereof is under monitoring of
this Court before the Bench (to which one of us A M Khanwilkar, Chief Justice
is a party). That matter was scheduled for hearing after the lunch —break.
Appropriate directions have been issued by the said Bench (A.M.Khanwilkar,
Chief Justice and Alok Aradhe, Judge) to the Head of STF, Shri Sudhir Sahi
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to enquire into the said matter and submit his report in sealed cover before the
next date of hearing on 02.07.2015.

14, Reverting to the grounds agitated in the original application as filedon

01.06.2015, the sum and substance is that the applicant is not involved in the
commission of the alleged offence. He has been falsely implicated. In fact,
STF had unequivocally denied about his involvement on affidavit dated
18.05.2015 filed in disposed of W.P.No.11695/2014 (PIL for transfer of
investigation of VYAPAM related crimes to CBI). It is stated on affidavit that
the applicant and his cousin nephew Dr. Prakhar Singhal had no role in the

examination of Pre-P.G. That, the applicant has not been named as accused in -

the FIR or the charge-sheet filed by the STF till date. None of the co-accused
in the statement recorded under Section 27 of the Evidence Act have disclosed
about the involvement of the applicant in the commission of the alleged crime.
The entire case against the applicant was based on the memorandum statement
of Mr. Nitin Mohindra dated 30.10.2014; but he has not named the applicant
nor his cousin nephew. That, his cousin nephew Dr. Prakhar Singhal has already
been granted bail by the Supreme Court on 23.02.2015 S.L.P, (Cri.) 1020/
2013. The allegation about any unfair means committed during the examination
by his nephew is illogical and baseless, as he is a meritorious student having
very good academic record, There was o evidence at all about the involvement
of Dr. Prakhar Singhal in the commission of the alleged crime. The fact that
Dr. Prakhar Singhal was regularly staying in the house of the applicant, it
would not follow that applicant had facilitated Dr. Prakhar Singhal in
commission of the alleged offence. Similarly, mere acquaintance of the applicant
with Nitin Mohindra cannot be the basis to assume that the applicant, succeeded
in getting admission for his cousin nephew in Medical course by conspiring
with the racketeers in any manner. The applicant and other residents of their
colony was in contact with Nitin Mohindra and Bharat Mishra in connection
with maintenance issues in their colony. The allegation against the applicant
that he had telephonic conversation with Nitin Mohindra, a day prior to the
examination of Dr. Prakhar Singhal, was not based on any call details but
sheer speculation-that the applicant “may” have procured the model answer
key from the racketeers. Mere telephone calls between them, in any case,
would not be an incriminatory circumstance to proceed. The prosecution,
inspite of rejection of anticipatory bail application of the applicant, unfairly
initiated action against the applicant under Section 82 of Cr.P.C.. The applicant
had raised concerns in that behalf in the proceedings questioning the said

Y
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process. The Supreme Court though refused to interfere has made it clear
that the regular bail application be decided on merits, but the Trial Court
shockingly rejected the prayer for grant of regular bail. The STF having denied
the involvement of applicant on affidavit filed on 18.09.2014 in disposed of
Writ Petition No.11695/2014, cannot now proceed against the applicant,
Further, the Trial Court committed palpable error in observing that if any person
is accused of cognizable offence and is arrested in that behalf the police can
interrogate him for 24 hours and in the present case, the police did not have
that opportunity of custodial interrogation. According to the applicant, custodial
interrogation must be resorted to only in exceptional cases when the person
accused is so influential that he cannot be interrogated by the investigating
agency without "his custody. The applicant, however, is a 'small time
businessman with fair reputation. The prosecution without any rhyme or reason
wants to arrest the applicant only to cause his social death and infringe his
right to liberty enshrined in Article 21 and 22 of the Constitution. The applicant
had appeared before the Investigating Officer whenever called upon to do so
in the past, but no question relating to the offence was asked to the applicant.
The applicant was merely asked about general information like PAN card,
Passport details, Bank A/c details, income-tax return and his family. According
to the applicant, the prosecution is insisting for custodial interrogation to explain
details regarding a computer entry—which query was never put to the applicant,
though he was interrogated on five times in the past by STF.

15.  As aforesaid, after filing of this bail application 01.06.2015, the
applicant filed application supported by affidavit dated
14.06.2015(1.A.No.11502/2015) for taking additional facts and submissions
on record. In this application, for the first time, the applicant has adverted to
some litigation and dispute between one S.N.Goel Contractor for Chirayu
Charitable Foundation of which Dr. Ajay Goenka was Secretary and Arvind
Goenka was President. Reference is made to some transaction between the
said parties regarding construction work to the tune of Rs.38,85,00,000/-
(Rupees Thirty Eight Crores Eighty Five Lacs) and out of which
Rs.12,85,00,000/- (Rupees Twelve Crores Eighty Five Lacs) was still unpaid
by Chirayu Charitable Foundation. It is stated that on account of non-payment
of that amount, a dispute has arisen between the present applicant and Dr.Ajay
Goenka. Notably, in this apphcatlon the applicant has admitted that he is one
of the Director of M/s Raksha Buildcon'which is a company incorporated

under the Companies Act. Further, the father of the applicant S:N.Goelis- - =
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also involved with the construction business and that the outstanding amount
was due to them.

16.  Reference is then made to the criminal case registered pursuant to the
order passed by the Judicial Magistrate First Class, Bhopal, in Crime No.12/
2013 dated 10.02.2012 filed by the applicant in his capacity as Director of
M/s Raksha Buildcon Pvt. Ltd. against Dr. Ajay Goenka in particular. The
relevant assertion in the subject application, for considering this bail application,
is that, the Investigating Officer in Crime No.14/2013-D.S.Baghel, D.S.P,
STF,is also the Investigating Officer in the offences registered at the instance
of the applicant against Dr.Ajay Goenka. He was shielding Dr. Ajay Goenka
from the said criminal case because of his close proximity with him. .

17.  Inparagraph 15, it is stated that Investigating Officer, D.S.Baghel is in
regular contact with Dr. Ajay Goenka who has been named as accused in
Crime No.12/2013. At the instance of Dr.Ajay Goenka, the Investigating

, Officer has maliciously implicated the applicant in the subject Crime No. 14/
2013 registered with STF concerning VYAPAM examination scam cases.
The proximity and close relations between Dr. Ajay Goenka and Investigating
Officer, D.S.Baghel can be noticed from the call records between the two by
calling the same from the service provider. The applicant has requested the
Court to summon the relevant records of Crime No.12/2013 registered by
the applicant against Dr. Ajay Goenka and others.

18.  Inparagraph 16 of this application, it is alleged by the applicant thata -
clear pattern is likely to emerge from the call records about the interaction
between Dr. Ajay Goenka and Investigating Officer D.S.Baghel event wise,
in connection with the criminal proceedings. According to the applicant, it is
also in public domain that the investigating officer was shielding Go enka in
Crime No.12/2013, in view of the news report.

19.  Besides filing the aforesaid application, the applicant has filed additional
affidavit dated 17.06.2015 in support of the prayer for grant of bail. In this
affidavit, for the first time, he has stated that he has become privy to certain
additional facts in particular about the number of telephone calls exchanged
between Dr. Ajay Goenka and Investigating Officer D.S.Baghel, as much as
600 times and in particular the frequent calls on certain important events
unfolding in criminal proceedings. The details of the number of calls so made
on such events has been mentioned in tabular form.
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20.  However, as these affidavits were allowed to be tendered across the
Bar on 18.06.2015, in the interest of justice; and after examining the same, as
we found merits in the objection taken by the respondents. The applicant was
called upon to give more specific information as to when the additional facts
came to the knowledge of the applicant. As a result, the applicant has filed
further affidavit sworn on 19.06.2015 giving details about the circumstances
in which these additional facts came to his knowledge and purportedly about
the source. This affidavit of the applicant states that suspicion arose about the

. proximity between the Investigating Officer, D.S.Baghel and Dr. Ajay Goenka

after he obtained certified copy of the STF objection dated 29.05.2015, filed

before the Trial Court on 03.06.2015. He found that in the objection reference

has been made to FIR registered and pending against the deponent. That fact

was within the exclusive knowledge of Dr. Ajay Goenka but has been referred

to by the Investigating Officer in the objection dated 29.05.2015. That gave

rise to the suspicion of the applicant about the proximity of the Investigating

Officer, D.S.Baghel and Dr. Ajay Goenka, The affidavit further mentions that

the applicant has been informed that D.S.Baghel and Dr. Ajay Goenka were

in regular contact during the course of Investigation by STF and on 13th

June, 2015, the applicant came to know that D.S.Baghel and Dr.Ajay Goenka

has telephonically contacted each other for over 600 times from December-
2014 to May 2015 and most of the calls coincided with the events concerning

the applicant -such as atrest of his nephew Dr. Prakhar Singhal, rejection of
anticipatory bail application, rejection of application for regular bail etc. Thus,

for the first time disclosure was made by the applicant that he acquired this

additional information about the call records on 13.06.2015, but the source

from which the same has been obtained has not been disclosed.

21.  Therespondents have filed affidavit sworn by Ashish Khare, A.LG,
S.T.F. dated 22.06.2015. It is accompanied by a report prepared under the
signature of said Ashish Khare on the same day. This report refers to the’
outcome of the enquiry conducted by him to ascertain the correctness of the
allegations now made by the applicant about the proximity of the Investigating
Officer with Dr. Ajay Goenka and that being the reason for implicating the
applicant in Crime No.14/2013 concerning Vyapam Examination scam cases
allegedly out of vengeance and at the behest of Dr. Ajay Goenka. The affidavit
is also accompanied by the communication sent by the Investigating Officer -
to the affiant dated 21.06.2015, being his explanation. Similarly,
communication under the signature of Dr.Ajay Goenka dated 21.06.2015,
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addressed to the affiant {Ashish Khare) is also enclosed along with the said
affidavit. =

22. Atthe outset, the respondents have denied the allegations made by
the applicant. It is further stated that earlier application (anticipatory bail

application) filed by the applicant has been rejected right upto the Supreme .

Court as there was evidence already available with the Investigating Agency
to indicate the complicity of the applicant including the call details between
the applicant and other co-accused and other material. It is then stated that

there is no correlation between the evidence available against the applicant in -

connection with subject Crime No.14/2013, which is independent of the factum
of relationship of the Investigating Officer with Dr.Ajay Goenka; Further, the
applicant has not disclosed the source from where the information referred to
in the further affidavits filed by him has been gathered: The date on which he
received such information has also not been disclosed. As a matter of fact, the
affiant has verified with Idea Cellular Company as to whether the applicant
had collected the call details of the said two persons from the company.
However, the officials of the company, informally, informed in the negative.

The affiant, however, has already made a request for prov1d1ng necessary
information officially, which is awaited.

23.  Notwithstanding this affidavit filed by the respondents, the applicant
has not filed any rejoinder to controvert the stand taken by the respondents or
to offer further explanation but chose to proceed with the arguments on the
bail application.

24.  During the arguments, counsel for the applicant has relied on the
averments made in the applications and affidavits filed by the applicant to
contend that the applicant had no knowledge about the events till recently.
The applicant started doubting about the proximity between the Investigating
Officer, D.S.Baghel and Dr.Ajay Goenka after 3rd June, 2015 as the
Investigating Officer had disclosed certain facts in the objection filed by him
to oppose the bail application filed by the applicant before the Trial Court,
which fact was within the exclusive knowledge of Dr.Ajay Goenka. The whole
attempt of the counsel for the applicant was to persuade the Court to hold
that there is reasonable apprehension in the mind of the applicant that the
Investigating Officer D.S.Baghel will not act fairly. Emphasis was placed on
the stand taken by the STF on affidavit on 18.09.2014 filed to oppose the
disposed of Writ Petition 11695/2014(PIL), which according to the applicant,
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gives clean chit to the applicant. It was submitted that it is cardinal principle
that the investigation must be done by the Investigating Agency in a free and
fair manner; and if there was even slightest of apprehension and the
circumstances speit out by the applicant were sufficient to arouse such
apprehension, it must necessarily follow that the applicant has been falsely
implicated in Crime No.14/2013 out of vengeance and to further the cause of
Dr.Ajay Goenka. '

25.  Counsel for the applicant has also referred to the report prepared by
Ashish Khare, appended to his affidavit dated 22.06.2015,to contend that
there is clear admission of the Investigating Officer D.S.Baghel as well as Dr.
Ajay-Goenka about their acquaintance and proximity and that D.S.Baghel
and his family members were taking medical treatment from Dr.Ajay Goenka
on regular basis. Their association has been for quite sometime. Besides raising
issues about the conduct of the Investigating Officer D.S.Baghel, it was
contended that no fruitful purpose would be served by custodial interrogation
which is the only ground for insisting to arrest the applicant and keep him in
jail. The applicant cannot be forced to say what the Investigating Officer
decides to record. The applicant has already revealed all information during
the enquiry in the past and was interrogated for considerably long time. No
new material can be obtained from the applicant. Further, since the applicant
is engaged in a small time business, if he is released on bail, there is no
possibility whatsoever that applicant will influerice the prosecution evidence
or further investigation of the crime. In support, counsel for the applicant has
relied on the decisions of the Supreme Court in the case of Shri Gurbaksh
" Singh Sibbia and others Vs. State of Punjab' -paragraph 19, Padmakar
Tukaram Bhavnagar & anr Vs. The State of Maharashtra® and Babubhai
Vs. State of Gujarat and others® para 32.

26.  Having perused the averments in the respective applications, further
affidavits filed by the applicant, the response filed by the respondents and
considering the rival submissions, we have no manner of doubt that it is not open
to the applicant to contend that there is absolutely no material whatsoever to
proceed against the applicant in Crime No.14/2013, much less to resist the request
of the Investigating Agency to allow custodial interrogation of the applicant, For,
that aspect has already been dealt with in the earlier round of applications, for
grant of anticipatory bail as also petition to question the validity of the process

L (1980)2SCC 3565 2. (2012)13SCC7T20 .
3. 2010(12)SCC254 ’
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issued against the applicant under Section 82 of the Cr.P.C. and for cancellation
of non-bailable warrant. This Court had rejected the said contention of the applicant
and which finding has been affirmed by the Supreme Count.

27.  Presumably, realizing this position, the applicant has advisedly taken a
plea that the applicant is being persecuted by the Investigating Officer, D.S.
Baghel at the behest of Dr. Ajay Goenka, who is in close proximity with the
Investigating Officer and is accused in Crime No.12/2013 registered at the
instance of the applicant. Notably, in the regular bail application filed by the

.applicant on 1.6.2015 this specific plea has not been taken by the applicant.
Theaverments in the bail application, however, inter alia, rest on the assertion
that there is no tangible material to proceed against the applicant and which
fact has been stated on affidavit filed on behalf of STF to oppose the disposed
of W.P. No.11695/2014 (PIL praying for transfer of investi gatlon of all
VYAPAM related Scam Cases to CBI).

2 8 . - Taking that plea ﬁrst, no doubt, in the reply filed by the respondents in
the said writ petition, it is mentioned that allegations regarding Vipin Goel and
his sister’s son admitted in Pre-P.G. is denied. However, that statement is
being read out of context by the applicant. The averments in Paragraph No.56
of the reply affidavit, is in response to the averments in Paragraph No.3.30 of -
the said writ petition. The whole paragraph will have to be considered in its
totality. In Paragraph No.3.30 ini the writ petition it is stated as follows:-

*#3.30 it is further submitted that, the STF instead of working
independently and impartially is working in an arbitrary manner
as the STF has adopted pick and choose method which
ultimately would serious affect the fate of the entire scam. The
petitioner herewith brings to the notice of this Hon’ble Court
certain instances which are part of final report/challan filed by
the STF before the competent criminal court demonstrating
that, the STF has adopted pick and choose method due to
pressure casted on it by political leaders, high ranked
Administrative and Police Officials.

a) In FIR No.14/2013 which has been lodged in relation
Pre-PG Examination, Mr. Raghvendra Singh Tomar has been
- made accused No.6. But till date Mr. Raghvendra Singh has
not been arrested. It is alleged in the FIR that Mr. Raghvendra
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Singh along with Mr. Bharat Mishra who is brother ofa Senior

- IPS Officer Miss Sonali Mishra took students to his factory at
Mandideep and provided them Model key answers which
were given to them by Nitin Mahindra. It is further alleged
that an amount of Rs.30, Lacs was paid to Mr.Raghvendra
Singh. However, to the utter astonishment the STF in order to
save him has made him a witness under the influence of his
brother in law Santosh Singh Gaur who is S.P. (E O0.W)in
Gwalior.

It is not out of place to mention here that, the STF
miserably failed to probe into the fact of the investments made
by Nitin Mahindra of the money derived from the VYAPAM
scam. Raghvendra Singh Tomar who is in the business of

. construction has made huge investment of the money belonging
to Nitin Mahindra through his company M/s Faith Builders.
Nitin Mahindra has made investment of the money derived
from VYAPAM scam in ash to Bharat Mishra, Raksha Builders
and others. Despite being the above mentioned fact was in
the notice, the STF did not probe into the investment made by
Nitin Mahindra for the reason that there was likelihood of many
other influential political leaders and high ranked officers to
be surfaced. The STF is adopting pick and choose method
which is palpably clear from the fact that Bharat Mishra was -
arrested but no concrete chain of connecting events to the
crime was ever made out. It is important to mention here that
Bharat Mishra who is brother of a Senior IPS Officer Sonali
Muishra is a close friend of Nitin Mahindra. Raghvendra Singh
Tomar with allegation of receiving Rs.30 Lacs has been made
witness and all this have been done with a deliberate move on
the part of STF as on a later stage when all memorandums
would be testified in the competent criminal court. Other co-
accused persons would gain benefit of the shortcomings of
the prosecution and the culprits then would be acquitted. It is
apt to mention here that reportedly one Vipin Goel who is
owner of M/s Raksha Builders got his sister’s son admitted in
Pre-PG Exam through Nitin Mahindra adopting illegal means
and in lieu of the same he then helped Nitin Mahindra to invest
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his black money by booking duplex/flats in the housing project.
It is further submitted that, the political patronage enjoyed by
Nitin Mahindra is clear from the fact that, in the year 2004 a
crime bearing Crime No0.26/2004 was registered by the
Economic Offence Wing regarding purchase of computers at
VYAPAM in which one Ajay Singh and Nitin Mahindra were
accused No.6 and 7 respectively. But the government refused
to grant sanction in this case. It is further submitted that, it was
surfaced, subsequent sanction has been accorded to the above

_ mentioned persons and supplementary challan has been filed.

The petitioner posses a question that who were the officials/
politicians and what were the reasons for refusing the sanction
initially and now under peculiar circumstances the Government
has decided to accord sanction. All the above mentioned
circumstances command a detailed investigation as the links
are connected with the VYAPAM scam however, the STE
failed to focus its attention on arresting the middlemen, the
beneficiaries and others. The petitioner herewith marks and
encloses a copy of statements of Raghvendra Singh Tomar
under section -

b) It is submitted that an FIR No.17/2013 Mr. Laxmikant
Sharma was found involved but he has not been impleaded as
accused nor has been arrested. The students and parents from
Sironj District Vidisha has deposed that they have given the
roll number to the then Minister Shri Laxmikant Sharma
however the STF has not made his accused in the case and
challan has been filed as such. With respect to FIR No.17 the
statement of one Sanjiv Kumar Mutele and his mother Pushpa
Devi Mutele has been filed along with the challan. From the
statements it is apparently clear that the above mentioned
persons had visited Shri Laxmikant Sharma at his residence
and he had taken a photocopy of entrance card. Despite being
sufficient evidence, Laxmikant Sharma deliberately has not been
made accused in the crime. The petitioner herewith marks and
encloses a copy of statements of Sanjiv Kumar Mutele and his
mother Smt. Pushpadevi Muele as Annexure P/25 and P/26.”

(emphasis supplied)

] ,—-’3“
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29.  Inresponse to these averments the reply filed by the respondents in
the writ petition sworn by Mr. Ashish Khare, AIG, STF, M.P. reads thus :-

“56. Re: Para 3.30: Allegations regarding pick and chose

method adopted by the STF are specifically denied. The facts
mentioned in this para are being clarified as under :

Regarding Raghevendra Singh Tomar: The allegation of
any influence by Shri Santosh Singh Gour is specifically denied.
Mr. Raghvendra Singh has become witness of the crime. It is
not necessary to arrest him and this will facilitate the STF to
proceed even against other accused persons who are key
accused of the crime. It is submitted that neither Bharat Mishra
nor any other person has given any concrete evidence against
" involvement of Raghvendra Tomar. It is the discretion exercised
~ by the Investigating Officer that the statement under section
164 CiPC of Raghvendra Tomar will facilitate the investigating
agency to ensure that the main culprits are punished. In the
crime No.14/13 the statement of Raghvendra Tomar under
Section 164 of CrPC was very much useful as the same has
become concrete evidence of linking other accused persons
to expose the entire conspiracy.

Till date the entire investigation no fact has come onrecord to
show that there was any investment made by Nitin Mohindra
in the company of Raghvendra Tomar in his Faith Builders
construction company. However efforts in this regard were
already made any necessary interrogation was also done in
this regard. [t is submitted that as far as the involvement of
nephew of Vipin Goel in Pre PG 2012 course is concerned,
the issue is still under consideration and if it is found that
Prakhar Singhal who is nephew of Vipin Goel is involved in
the conspiracy a prompt action would be taken against him.
Regarding allegations of non grant of sanction in EOW case
No.26/2004 by the State is concerned it is submitted that the
then Chairman of VYAPAM had refused the sanction against
Nitin Mohindra and Ajay Sen. However, the said order has
been reviewed and the sanction has been granted by the
VYAPAM, in which investigation was done by EOW.
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Regarding Vipin Goel : Allegations regarding Vipin Goel and
his sister’s son admitted in Pre PG is denied. The prosecution

sanction in Crime No.26/04 to EOW was denied by the then
Chairman of the VYAPAM. However, the said order was
reconsidered and fresh sanction has been granted. So far as
arrest of Lakshmikant Sharma in FIR 17/13 is concerned, when
the arrest is to be made is to be decided by the investigating
officer. The fact remains that Lakshmikant Sharma is already
injail.
It is submitted that petitioner is incorrectly stating that in Crime
No.17/13 Lakshmikant Sharma is not accysed. So far-as the
arrest is concerned, it will make no difference when the said
person is already in jail in connection with other case and it is
. up to the investigating officer as to on which date he will arrest
any particular person. However, it is submitted that witnesses
in this case were mostly from the constituency of the ex-minister
and, therefore, with the efforts of the investigating agency
statement under section 164 CrPC have been recorded against
him, they will prove the case against him and his arrest will -
also be made as and when the same is required.” ’

(emphasis supplied)

30.  Withreference to the assertion concerning the applicant, Vipin Goel it
is stated that the issue is still under consideration and if it is found that Dr.
Prakhar Singhal nephew of Vipin Goel (applicant herein) is involved in the
conspiracy, prompt action will be taken. The affidavit then denies the aliegations
regarding Vipin Goel and his sister’s son admitted in Pre-PG course. This
affidavit was filed on the basis of record available in the office of STF till
18.9.2014. However, thereafter on 26.11.2014, on the basis of material
gathered by the Investigating Agency, notice was issued to the applicant for
enquiry in connection with subject Crime No.14/2013. No doubt, the applicant
appeared before the Investigating officer and was questioned on certain matters.
However, as the investigation proceeded further on the basis of other material
besides the memorandum of Nitin Mohindra recorded under Section 27 of
the Evidence Act, the Investigating Agency was of the opinion that the applicant
was not cooperating during further investigation and that his custodial
interrogation had become necessary. That plea of the Investigating Agency
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. was tested by the Courts and was accepted whilst rejecting the ant1c1patory

bail application filed by the applicant. In the first place, by the Trial Court and
then by the High Court which finding was affirmed by the Supreme Court by
a speaking order whilst rejecting S.L.P. (Cri) No. 2480/2015 filed by the
applicant vide order dated 30.3.2015.

31.  Thusunderstood, it is not open to the applicant to raise the same plea
in support of the prayer for grant of bail. The reliance placed by the applicant
on the subsequent order passed by the Supreme Court on 19.5.2015, while
dismissing the S.L.Ps. filed by the applicant will be of no avail to the applicant.
The question whether the applicant should be arrested by the Investigating’
Agency and his custodial interrogation, has become final. The observationsof
the Supreme Court made in order dated 19.5.2015 pressed into service by
the applicant are in the context of challenge to the process issued against the
applicant under Section 82 of the Code and to the non-bailable warrant. The
said observations are limited —to consider the prayer for regular bail by the
Court expeditiously without being influenced by the order of the High Court
in those proceedings. To wit, orders dated 24.4.2015 and 5.5.2015 challenged
in the said Special Leave Petitions. Those observations cannot be used by the
applicant to contend that the applicant cannot be arrested nor subjected to
custodial interrogation, notmthstandmg the rejection of successive appeals of
the applicant to the Supreme Court for grant of anticipatory bail in subject
Crime No.14/2013 and more particularly the explicit findings and opinion
given by the coordinate Bench of the Supreme Court in its order dated
30.3.3015. '

32.  Sufficeittoobservethatthe Supreme Court having asked the applicant

to resort to regular bail application presupposes that the applicant should be

taken in custody. It is well established position that prayer for grant of bail

can be entertained only when the person applying for bail is in custody — '
police custody/judicial custody or surrendered before the Court. For that

reason, the applicant was called upon to first surrender before this Court,

before commencing the arguments on the prayer for grant of bail in connection

with Crime No.14/2013. In that sense, he is already arrested in connection

with Crime No.14/2013 and is in judicial custody, until final decision on this

application.

33.  As aforesaid, accepting the prayer for release of apphcant on bail
without the Investigating Agency being allowed to resort to custodial
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interrogation of the applicant in connection with Crime No.14/2013, will
inevitably resuit in denying the Investigating Agency of the said opportunity
already affirmed by the Supreme Court. Therefore, until custodial interrogation
is done by the Investigating Agency in Crime No.14/2013, the question of
releasing the applicant on bail does not arise.

34.  Presumably, realizing this position, the applicant has now been advised
to take a plea to question the fairness of investigation and, in particular,
custodial interrogation by Investigating Officer, D. S. Baghel with reference to
the events which have now been mentioned in the further affidavits filed during
the pendency of the bail application. There is force in this submission of the

. respondents. We have already referred to the circumstances mentioned in the
further successive affidavits filed by the applicant, as the hearing of the
application progressed. In the original bail application there is no reference to
this aspect but other grounds have been taken which, as aforesaid, cannot be
considered in view of the opinion already recorded right up to the Supremie
Court that the Investigating Agency is entitled to subject the applicant to
custodial interrogation in connection with Crime No.14/2013.

35. It has been faintly suggested in the application that custodial
interrogation is not mandatory. This point was also argued before us. However,
entertaining that argument would tantamount to circumventing the opinion
already recorded right upto the Supreme Court whilst accepting the stand of
the Investigating Agency that custodial interrogation of the applicant has become
necessary in the fact situation of the present case. Presumably, for that reason,
the applicant chose to file application for taking additional facts and submissions
on record supported by his affidavit sworn on 14.6.2015. In this application,
the applicant has highlighted the circumstance indicating the proximity of the
Investigating Officer, D. S. Baghel and Dr. Ajay Goenka at whose behest,
according to the applicant, the Investigating Officer was persecuting the
applicant. Amongst others, the applicant has mentioned that as per his
information said Dr. Ajay Goenka and Investigating Officer, D. S. Baghel
were constantly interacting on telephone and which fact can be established
from the call records between the two. In respect of telephone numbers
mentioned in Paragraph No.15 of this application, however, no specifics or
material facts have been mentioned about the source of information or the
‘period between which and the number of times the telephone calls were
exchanged between the two. That has been stated only after the Court gave

4
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0i)p0ft11nity to the applicant for filing better affidavit, vide affidavit dated
17.6.2015. The applicant in this affidavit has, no doubt, mentioned about the

_ number of telephone calls exchanged between the two, but has not disclosed

as to when the applicant become privy to this additional information and the
souree from where the information has been derived. The applicant as per the
liberty given by the Court has filed further affidavit sworn on 19.6.2015 to
state that he became suspicious after he obtained certified copy on 3.6.2015
of the objection filed by the Investigating Officer to oppose his bail application.
Assuming that the applicant has now revealed the details as to when he became
suspicious against the Investigating Officer, but has not disclosed the source
of information and the authenticity of the figures about the date and number of
telephone calls exchanged between the two. More so, inspite of specific stand
taken by the respondents to counter that plea in the response filed by the

- Investigating Agency on affidavit sworn by Mr. Ashish Khare, AIG, STF dated

22.6.2015, the applicant has not filed any rejoinder. On the other hand, it is
noticed from the affidavit of Mr. Ashish Khare, AIG, STF that he has made
enquiries with the concerned telephone company to find out whether the
applicant at any point of time obtained information regarding the call details

between Investigating Officer, D. S. Baghel and Dr. Ajay Goenka. The informal
response received by him from the officials of the telephone company was

that no such information has been given to the applicant. Moreover, a formal
request has been made by him to the concerned telephone company to give
response in that behalf, which is still awaited. '

36.  Suffice it to observe that it is not possible to accept the vague and
unsubstantiated plea taken by the applicant in his further application and
additional affidavits. Notably, in the context of the apprehension of the applicant
that the Investigating Officer, D. S. Baghel may not act fairly, the respondents
volunteered, without prejudice, that the Head of STF Shri Sudhir Sahi, DGP
can be asked to supervise the custodial interrogation session of the applicant
by D. S. Baghel. However, the applicant for the reasons best known to him,
has rejected this offer through counsel and instead has invited the decision on
merits.

37.  Asnoted earlier, the question of releasing the applicant on bail before
the Investigating Agency subjects the applicant to custodial interrogation does
not arise in the fact situation of the present case. The applicant must undergo
custodial interrogation as is the opinion of Supreme Court in its order dated
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30.3.2015 in S.L.P. (Cri) No.2480/2015, which was filed by the applicant. It
is also not possible to countenance the argument of the applicant that there is
no material whatsoever before the Investigating Agency to proceed against
the applicant. Even that question has been considered and answered against
the applicant in the same proceeding whilst rejecting prayer for anticipatory
bail. On this count alone the prayer for regular bail even before the formal
arrest of the applicant by the police in connection with Crime No.14/2013

and more so custodial interrogation, cannot be countenanced. For, granting .

bail to the applicant will inevitably result in circumventing the earlier opinion
formed by the Courts for rejecting his anticipatory bail application.

38.  We may now turn to the ground urged by the applicant that he is a
small time businessman and not likely to influence the ongoing investigation,
prosecution evidence or witnesses, in any manner. Although, this specific plea
istaken in the original bail application filed on 1.6.2015, in Paragraph No.5.18.
However, from the further affidavits filed by the applicant, in particular, the
averments in the application I. A. No.11502/20135, it leaves no manner of
doubt that the applicant is engaged in construction business in a big way as is
evident from the volume of transaction entered by the company of which the
applicant claims to be the Director. That speaks volumes about the status of
the applicant in the society. Further, the applicant in his application has accepted
the fact that he has had fair association with the persons staying in the colony
like Nitin Mohindra and Bharat Mishra, who are also residents of Eden Garden
Colony. They have been named as principal conspirators in the commission of
offence pertaining to VYAPAM Scam Cases.

39.  Thelnvestigating Agency, therefore, wants to rule out the possibility
of involvement of applicant as middleman for other candidates in conspiracy
with Nitin Mohindra and Bharat Mishra. The statement made by the Investigating
Agency on 24.3.2015, that it is fairly accepted by the State that, as of today
(i.e. 24.3.2015), from the information gathered by the Investi gating Officer
the applicant was concerned only with Dr. Prakhar Singhal-one candidate.
That cannot be the basis to ignore the perception of the Investigating Agency
which may have changed with the further evidence collected during the ongoing
investigation. That being a continuous process till the filing of the final police
report (charge sheet). Moreover, the statement clearly mentions that it was
made on the basis of information available as on that date i.e. 24.3.2015. In
any case, these are issues for investigation and the Investigating Agency cannot
be asked to confine the investigation in a particular direction, notwithstanding

oy
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the other material becomes available to it during the ongoing investigation.

40.  Be that as it may, we are not at all impressed by the stand taken by
the applicant that he is a small time businessman. Firstly because of his own
revelation in the further affidavit and also because it has been stated on
instructions by the counsel for the respondent/State that the applicant is none
else but President of the Builders Association in Indore. The status of the
applicant in society has been reinforced from the news item which appeared
in local newspaper “Patrika Daily”on 25.6.2015. In that, though the applicant
was ordered to be kept in judicial custody, he was having free time in Subhash
Chandra Bose, Medical College, Jabalpur. He was allowed to freely interact
with several visitors; and his family members were in attendance throughout

. in the hospital, but no Police Officer was found anywhere nearby the separate

room allocated to the applicant. The circumstance in which the applicant was
shifted to hospital from the Jail without the permission of this Court, much
less, a formal intimation to the Court, is a mystery. That issue, indeed, is being
enquired into in the suo moto proceedings W.P. No.6385/2014 (PIL for
monitoring the investigation of crimes related to VYAPAM Examination Scam
Cases). The Division Bench (of which one of us A. M. Khanwilkar, Chief
Justice) is party has already directed enquiry into that episode on 26.6.2015.
The relevant extract of the order reads thus :~

“12.0ne intriguing situation has been noticed very recently
when another Division Bench of this Court (to which one of us
‘was party —A. M. Khanwilkar, Chief Justice) dealing with
M.Cr.C.No.8811/2015 (Vipin Goel Vs. State). The said
applicant was ordered to be taken in judicial custody vide
order dated 18.6.2015, to be kept at Jabalpur until further
decision in that application. The said applicant was taken in
judicial custody on the same day, but the local newspaper
“Patrika Daily” dated 25.06.2015 has mentioned that Vipin
Goel was having free time in Subhash Chandra Bose Medical
College, Jabalpur. Notably, the said application is still pending
in this Court. However, the newspaper report mentions that
manny visitors interacted with the said Vipin Goel in the stated
». - hospital including his family members who were in attendance
throughout butno police officer was found anywhere nearby
the said Vipin Goel, who was seen resting in company with his
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family members in a separate room allocated to him. The
circumstance in which the said Vipin Goel was moved to the
hospital from Jabalpur jail without the permission of this Court
will have to be enquired. Further, how the said applicant was -
allowed to mingle with visitors, will also have to be examined.
Moreover, how many visitors'and the particulars of those
visitors who interacted with Vipin Goel during the time he was
in hospital, will also have to be ascertained. We direct the
Head of STF to inquire into these matters and submit a report
in a sealed cover on the next date. If any Government Officials
and in particular Police Officials are found to be involved,
whether the State Government has initiated any action against
such officials (Doctors, Jail Authorities/Police Authorities) be
“placed on record in these proceedings. Further, the Head of
STF must immediately visit the said hospital today before
proceeding to Bhopal to ascertain whether the lobbies in the
hospital have been provided with CC TV Cameras and if yes,
to obtain that record, for the relevant period, when the
applicant was kept in that hospital and to inquire into all relevant
matters.”- "

41,  This, direction was required to be given because of the stand taken by
the applicant when called upon to explain the circumstances in which he was
admitted in the hospital. Instead, he argued that the explanation should be
sought from the State and not the applicant.

42.  We shall now revert to the Supreme Court decision relied by the
counsel for the applicant in the case of Shri Gurbaksh Singh Sibbia and
others (supra). Relying on the exposition in Paragraph No.19 of this decision,
it was contended that arrest of the accused for recording his memorandum of
statement under Section 27 of the Evidence Act is not a sine qua non. The
Supreme Court while referring to the decision of State of U.P. Vs. Deoman
Upadhyay* has noted that when a person not in custody approaches a police
officer investigating an offence and offers to give information leading to the
discovery of a fact, having a bearing on the charge which may be made against
him, he may appropriately be deemed to have surrendered himself'to the police.
It is further noted in this decision that Section 46 of Cr.P.C. does not

4. (1961)1SCR 14
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contemplate any formality before a person can be said to be taken in custody;
submission to the custody by word or action by a person is sufficient. These
observations, in our opinion, will be of no avail to the applicant in the fact
situation of the present case since his prayer for grant of anticipatory bail has
already been rejected by the Courts right upto the Supreme Court consequent
to upholding the plea of the Investigating Agency that the applicant was not
cooperating in the investigation of the subject crime and his custodial
interrogation has become necessary.

43.  Reliance was then placed on the decision of the Supreme Court in the
case of Padmakar Tukaram Bhavnagar (supra), in support of the argument
that the applicant was not an influential person and that the decision in the
case of CBI Vs. Anil Sharma® has been explained. The dictum in Para No. 6
of Anil Kumar Sharma's case (supra) is about the efficacy of the custodial
interrogation. As aforesaid, it is not open to the applicant to contend that he
cannot be subjected to custodial interrogation. Further, for the finding already
recorded about the status of the applicant in the society, the observations in
the case of Padmalkar Tukaram Bhavnagare (supra) are inapposite in the
case of applicant. In that case, the Court proceeded on the finding that the
appellant before it was aged, rustic and uninfluential person and did not have
propensity of bringing pressure on the Investigating’ Agency. None of this would
apply to the case of the applicant, as has been noticed earlier.

44,  Reliance is then placed on the decision of the Supreme Court in the
case of Babubhai (supra),in particular Paragraph 32,to contend that the
investigation of a criminal offence must be free from objectionable features or
infirmities which may legitimately lead to a grievance on the part of the accused
that investigation was unfair and carried out with an ulterior motive. In the
present case, however, it has been found by the Courts whilst rejecting the
prayer for grant of anticipatory bail, right upto the Supreme Court, that there
was fair amount of material before the Investigating Agency to proceed against
the applicant in Crime No.14/2013 and also to subject the applicant to
custodial interrogation. Further, we have held that the apprehension of the
applicant is vague and unsubstantiated. The applicant, as the proceeding has
progressed, has improvised his plea. That is an argument of desperation.
Having said this, we may note that the respondents have voluntarily offered,
without prejudice, whilst refuting the allegations of the applicant against the

5. (1997)78CC 187
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Investigating Officer, that the Head of the STF will supervise the custodial
interrogation session of the applicant by D. S. Baghel (1. O.). That would
meet the ends of justice and enough to dispel even the slightest of apprehension
of the applicant that the Investigating Officer, D.S.Baghel will forcibly extract
incriminatory statements from the applicant during his custodial interrogation.
Even though the applicant has rejected that option, as was conveyed to us
through counsel; and inspite of rejecting the prayer for bail, we would still ask
the Head of STF, Shri Sudhir Sahi, D.G.P., to supervise the custodial
interrogation session of the applicant conducted by the Investigating Officer,
D.S.Baghel in connection with Crime No.14/2013. This, however, will not be
treated as a precedent. For, we are doing this in the facts of the present case
only to assuage the misplaced apprehension of the applicant.

45.  As a matter of fact, there is no need to show this indulgence,

considering the fact that the investigation of crimes related to VYAPAM
examination scam cases is being monitored by the High Court for which even
a Special Investigation Team of experts (headed by former Judge of this Court
and a former high ranking Police Official (IPS) and also a former high ranking
official of NIC as IT expert) has been constituted to assist the High Court,who
in turn, analyse the investigation reports on case to case basis. Indeed, the
scope of monitoring of those cases also encompasses as to whether
Investigating Agency is following the exposition of the Supreme Court while
carrying on the investigation of the concerned crime. For, it is the duty of the
investigating officer to conduct fair investigation and avoid any kind of mischief
and harassment to any of the accused.

46.  For the aforesaid reasons, the applicant’s prayer for bail is rejected,
at this stage. In view of the dismissal of this bail application, the interlocutory
applications are also dispesed of.

47.  Asthebail application is rejected, the applicant who has been directed
to be taken in judicial custody at Jabalpur during the pendency of this
application, the Investigating Agency (STF) is free to take custody of the
applicant forthwith and to proceed with the investigation including custodial
interrogation of the applicant. In connection with Crime No.14/2013, in
accordance with law.

Application rejected.
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