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Accommodation Control Act, M.P. (41 of 1961), Section 12 —
Attornment of Tenancy — Plaintiff purchased the property and defendant
was already in possession as a tenant —Notice was served upon defendant
clearly mentioning that plaintiff has purchased the property ~ Defendant
has admitted the title of plaintiff in his written statement — Appeal
dismissed. [Buddhiprakash Sharma Vs. Sanjeev Jain] ...998
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Accommodation Control Act, M.P. (41 of 1961), Section 12 —
Suit by co-owner —Suit for eviction can be filed by one of the co-owners
for eviction on any ground — Not necessary that all joint owners should
be.joined as plaintiffs — Need of one of the co-owners can be looked
into for eviction from suit premises, [Buddhiprakash Sharma Vs.
Sanjeev Jain] . ) ...998
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Accommodation Control Act, M.P. (41 of 1961 ), Section 12(1) ()
— Bonafide requirement — Plaintiff being owner has a right to run his
Advocate’s office in the suit premises as per his choice or preference
or selection or convenience or favourite place — Cannot be left to be
satisfied on the plea of availability and justifiability of alternate
accommodation for establishing his office in his'residence.
[Buddhiprakash Sharma Vs. Sanjeev Jain] ...998
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Accommodation Control Act, M.P. (41 of 1 961), Section 12(4) —
Period of one year — Plaintiff purchased suit property on 13/09/2008
and filed suit on 05/01/2010 and eviction on the ground of bonafide
‘requirement was added by amendment dated 17/03/2010 — Suit was
filed beyond the statutory period of one year. [Buddhiprakash Sharma
Vs. Sanjeev Jain] ' ...998
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Adhyaksha Tatha Upadhiyaksha (Vetan Tatha Bhatta)
Adhiniyam M.B, 1972 (27 of 1972), Section 4 — Death of Speaker —
Penalty/Compensation — Family members of Deceased Speaker were
allowed to occupy the Bungalow as the authorities were of the view
that there is no formal declaration that the Bungalow has ceased to be
official residence of Speaker —Non-issuance of declaration would not
extricate the allottee from the rigours of Section 4(1) which postulates
that Speaker and Deputy Speaker would be entitled to use of official
quarters “throughout their term of office” and for a period of one month
immediately thereafter — No more and no less. [Abhishaek @ Chintu
Chouksey Vs. State of M.P.] (DB)...958
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Adhiniyam M.P.,, 1972 (27 of 1972), Section 4 — Entitlement of Speaker.
to occupy official residence — Speaker or Deputy Speaker can remain
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in official residence “throughout their term of office” and for a period
of one month immediately thereafter —- Speaker died on 05.11.2013
. and therefore, one month would commence from that date as he had
ceased to be the Speaker. [Abhishaek @ Chintu Chouksey Vs. State
of M.P.] (DB)...958
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Administrative Tribunals Act (13 of 1985), Section 14 —See -
Constitution — Article 226 [Ramesh Pal Vs. Union of India] ...890
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Arbitration and Conciliation Act (26 of 1996), Sections 11(6)
and (8) — Territorial Jurisdiction — Respondents are authorities of
State of Chhattisgarh and every formalities of contract have been
completed at Raipur — Offer of the applicant was accepted and the
contract was made at Raipur — Breach of contract had also taken place
at Raipur — No money was expressly or impliedly payable under the
contract within the territorial jurisdiction of this Court— Henece matter
is beyond the territorial jurisdiction of this Court — Application is
dismissed. [Ajay Kumar Jain Vs. State of Chhattisgarh] - ...1061
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Central Civil Services (Classification, Control and Appeal)
Rules, 1965, Rules 3(C) & 14(2) — See — Constitution — Article 226
[Ramesh Pal Vs. Union of India] _ .-..890
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Civil Procedure Code (5 of 1908), Section 96 & Limitation Act
(36 of 1963), Section 5 — Condonation of delay — Appeal against ex-
parte decree filed after 10 years — Fact of filing application u/o 9 rule
13 and review suppressed in application for condonation of delay —
Application dismissed with cost of Rs. 50,000/~ which is recoverable
from delinquent officer — Copy of order to be sent to Lokayukta and
Chief Secretary for actlon [Indore Municipal Corporatlon Vs.
Mansukhlal] 993’
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Civil Procedure Code (5 of 1908), Sections 115 & 47 —
Appointment of Commissioner — Executing Court rejected an
application filed u/o 26 Rule 9 & 18 to demarcate the property holding
that as area being neither mentioned in the agreement of sale nor in
the judgment and decree therefore executing Court can not go behind
the decree — Held — Section 47 of CPC provides that all questions
arising between the parties relating to the execution, discharge or
satisfaction of the decree shall be determined by the executing Court
and not by a separate suit — Therefore, on the basis of well described
boundaries executing Court is well within its power to issue a
Commission — Impugned order is set-aside — Revision is allowed.
[Pooran Das Vs. Parmeshwar Das] ..1068
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Civil Procedure Code (5 of 1908), Order 2 Rule 2(2) — Necessary
Party — Amount with LIC and MPEB - Amount not disbursed to
appellant — Officials of LIC and MPEB are necessary party. [Meera
- Bai (Smt.) Vs. Ramesh Guru] ...1020
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Civil Procedure Code (5 of 1908), Order 8 Rule 10 — Closure of -
right to file written statement after expiry of 90 days from the service
of notice — Subsequently before recording of ex-parte evidence
petitioner moved an application for condoning the delay with written
statement praying that W.S. may be taken on record — Which was also
dismissed — Held — Matrimonial dispute between husband and wife is
very sensitive, same should be decided on merits and should not be
thrown away on technical grounds-seriously affecting the rights of the
parties — Petition is allowed subject to payment of cost of Rs. 5,000/-
which shall be condition precedent for taking the W.S. on record. [Rupali
Badkatte Vs, Sachin Bakshi] - ...863
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Civil Procedure Code (5 of 1908), Order 16 Rule 7-A —
- Summoning and attendance of witnesses — Closure of plaintiff’s right
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to examine its witness — Held — Whenever any summons is issued to
the witnesses and if the same is not received back either served or
unserved then the Court is always bound to take appropriate steps to
secure presence of such witnesses by issuing the fresh summons on
the correct address of the witnesses or with any other appropriate order
— Summons issued to the witnesses was not received back either served
or unserved — Impugned order being perverse is hereby set-aside.
[Adarsh Grah Nirman Sahakari Samiti Vs. Sushil Kumarj .-.866
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Civil Procedure Code (5 of 1908), Order 39 Rule 1, 2 & Hindu
Succession Act (30 of 1956), Section 22 — Share — Temporary Injunction
—When share of each of the coparcener is clear and ascertainable and .
share is determined, it ceases to be a coparcenary property — If the
share is not ascertainable and identifiable, temporary injunction was
rightly granted. [Kamla Bai Vs. Nathuram Sharma] ...883
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Civil Procedure Code (5 of 1908), Order 39 Rule 1 and 2 —
Temporary injunction — Petition against rejection of application filed
u/0 39 Rule 1 and 2 by both the Courts below — Held — Since plaintiff
has failed to establish prima-facie that she is in settled possession of
the suit property, Injunction application has rightly been rejected.
[Geeta Dubey (Smt.) Vs. Saroj Suhane] «..872
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Civil Procedure Code (5 of 1908), Order 39 Rule 7 & Order 26
Rule 9 — Inspection — Petitioner sought appointment of an Advocate/
employee of Court to determine the actual position of property in dispute
~ Held — Order 39 Rulé 7 has been made for the purpose of keeping on
record the existing condition of property so that if same is subjected to
any change later on, it can be made known to the Court — Purpose of
issuance of Commissioner u/o 26 Rule 9 is for collecting facts which in
due course may be used as evidence — As petitioner was seeking
investigation and not inspection, his application was rightly rejected —
Petition dismissed. [Balram Mahajan Vs. Praveen Kumar] ...902
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Civil Procedure Code (5 of 1908), Order 41 Rule 22 — Cross-
objection — Delay — Cross-objection filed after a delay of six years
from the date of notice — Notice was served after a period of six years
by the Tribunal on Respondent No. 3 — Held — Appellants could not be
penalised becaunse it was not a fault on part of the appellants. [Krishna
Tiwari (Smt.) Vs. Ram Kumar]} ' -..977
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Civil Services (Classification, Control and Appeal) Rules, M.P
1966, Rule 9 — Suspension — Competent Authority — Petitioner working
as class-L officer —~ Collector cannot place her under suspension as neither
heis appointing authority nor disciplinary authority — Subsequent approval
by Commissioner cannot validate the order of suspension as Commissioner
is not the appointing authority — Order of suspension quashed. [Savita _
Yadav (Dr.) (Ms.) Vs. State of VLP.] ...944
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Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rules 10, 12 & 14(21) — Competence to issue charge-sheet by
Divisional Commissioner — Petitioner working as class-I officer —
Charge-sheet issued by Divisional Commissioner — Held — In view of
order passed by Governor in exercise of powers under Rule 12,
Governor has authorised Divisional Commissioner to impose any of
minor penalty — In view of provision of Rule 14(21) Divisional
Commissioner is competent authority to issue charge-sheet. [Savita
Yadav (Dr.) (Ms.) Vs. State of M.P.] ...944

Rifaer dar (Tffeer, v siv sfie) Frm, 77 1966, Faw 10, 12
T 14(21) — GHAFT AIYTT FIT IRIT—97 @I} sv= B} weaar — A gus
Afl A B w9 ¥ Frivg — FAriY aRpE §RT SIRT—u W R T
— sfafEfRT — e g frm 12 @ o alRkal B wEhr s 59
TRa 5 R Ay a1 e e g wsaTe S Wanhy arga B o
A @y Wi afeRfT @ @ wilrge fear @ — fram 14(21) @ Sudy
# e wd g IRlv-m W e @ Rt wurfie sga wem
e €1 (ufan arem (S1)(@sM) f1. wm. w=w) ...944

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule-13 — Competence to issue a charge-sheet and to impose a
penalty of removal from service by respondent no. 5 who was incharge
Chief Medical & Health Officer - Held — Officers who have been given
the current charge can not exercise statutory powers — As there was
no delegation of powers in favour of respondent no. 5 to initiate D.E.
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against petitioner and respondent no. 5 has also included himself as a
witness proves that he was having certain bias against the petitioner —
Therefore, charge-sheet and inquiry is bad in law — Impugned orders
are quashed — Petitioner be reinstated with all consequential benefits
— However respondents can initiate D.E. afresh in accordance with
law. [K.K. Gupta Vs. State of M.P.] o ...845
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Civil Services (Medical Attendance) Rules, M.P. 1958, Rule 8 — .

Permission — Treatment of mother of petitioner who is a cancer patient
— Permission not obtained — Held — Not possible to obtain prior
permission — Rule 8 not mentioning about permission in advance —De
Facto permission can be granted — Medical expenses to be reimbursed.
[Prashant Singh Baghel Vs. State of M.P.] .. 857

Rifder dar (FRifsedfia aR=ar) Fam 773 1958 a7 8 — arqafa
—arHl B A S fF PR M &7 SR - aEfy altmrw Y €)Y
g — afifeiRa — qaigafy o s wag a8 - frm s & afuw
FLAM ITw €31 P A9y A o Sfeafag T — awga: sgafa wee a9
<t "t 8 — Fafecdia st € afaqfd @ wrd | (wena foe 9gdw A =
g, X19) ...857

Civil Services (Medical Attendance) Rules, M.P. 1958, Rule 10,11

& Kalyan Nidhi Nivam, M.P. 1997 — Reimbursement of medical
expenses of mother of petitioner —Petitioner, a Govt. servant - Mother,
aretired Govt. employee and receiving pension — Petitioner governed
by the Medical Attendance Rules — 1997 Rules are specific rules for
retired Govt. employees regarding Medical facilities —Held — Petitioner
entitled for reimbursement of medical expenses of his mother who is
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dependent on petitioner — No specific bar is there in the Niyam of
1997 regarding applicability of Medical Attendance Rules, 1958 —
Unless applicability of the Rules of 1958 is barred under the Rules of
1997, Rules of 1958 will be applicable — Petition allowed — Medical
expenses to be reimbursed within two months. [Prashant Singh Baghel
Vs. State of M.P.] ' . ..857

fifaer dar (fesly aR=ar) a5 35 1958 437 10, 11 @
deurd (A (a9, 7.9.1997 — aref} @t 97 ® ety 31" ot gl —
Y, & TS HHA — AT, 13 dAOfga wEsy FHE AAv I
arsal — ard fafeafa wRegf fam gry i wiar @ — 1097 @ faw
fafecdia gfemal @ w9g & Safrga e oAy @ ) fifds
fras @ — afifgfRa — o ol o @ fafersia ==t 91 sl =
goar Wi & I W anf¥g @ — 1907 & Frml & fafeada aReaf fram
1958 BT yATwaar © a9 ¥ fafafde aofq & — wg 99 &5 1907 @
Pt @ siaela 1958 & Frt @) watwwar affa =& @ wirdl, 1958 &7
Fraa @ gt — arfasr doR — 3t v @ fiax fafexiy w=wt )
gfaqfd =1 s@ 1 (wewa T ade fa 7y, woa) ...857

Commercial Tax Act, M.P. 1994 (5 0of 1995), Section 61 — Second
Appeal — Imposition of Penalty — During the pendency of the Second
Appecal against assessment order, the Assessing Authority cannot levy
penalty. [Lakhani Foot Care Ltd. Vs. State of M.P.] (DB)...906

aPIRTE @V SIferfgm, Ax 1994 (1995 BT 5). €T 61 — AT
afler — enRa siftrel A frar wrar — Freafor smee @ Rres fda ada
dffg w1 & <lvm P gifte e aftrif 98 sy 9|
(Farht ge sa¢ fa. fa. 2.9, T=a) (DB)...206

Constitution — Article 12 & 226 — Maintainability — Private
person — Held — Learned Single Judge, without recording any finding
that whether the appellant Director and the Private Limited Company
in question were discharging any public duty or failed to discharge any
public duty and they are amenable to the Writ jurisdiction, issued the
directions to the individual and to a Private Limited Company — Same
cannot be sustained — Writ petitions are restored for being decided by
learned Single Judge afresh. [Ritesh Kumar Ajmera Vs. Smt. Manisha
Parihar] . (DB)...835

FIETT — =BT 12 7 226 — wivoigar — gzde @y — afatwiRa
- fagm voa =iy 9 o freed afifafaa fea B & @ s
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mmmmmmwmmmﬁﬁqmﬁ
g I freht 9o oofar &1 frdes o< ¥ awa @ 3k 3 Re afrsiRar
& e 2, =fdw (9 urgde fafRs ool =t ey o 58 — e @t
P el T W gdaT — Fagm g < fy grr 13 (R | =g fBifg
f&d w1 2 e oiftsd ¢ wnfia &) | (RA¥w AR sor . e
T IRER) (DB)...835

Constitution — Article 226 — Caste Certificate — Verification —
SDO conducted enquiry and declared that caste certificate was not
issued by any competent authority — However no opportunity was given
to petitioner before doing enquiry — Held — Verification of a caste of
the petitioner or verification of the caste certificate has to be done
through High Power Screening Committee as per the dictum of Apex
"Court in “Kumari Madhuri Patil” case — Consequently, show cause
notice quashed — Respondents.directed to refer the matter to High
Power Sereening Committee and thereafter to act accordingly. [Basant
Kumar Burman Vs. M.P. State Electricity Board] ...867

WIRGT — AT 226 — T FATIA — WG — CAELE. 3 wig
warfera @1 AR wiftw frar & sl wies 5y wem wifterd o =)
ot fear ar @ — feg o ¥ qd A @ $Y aaew T A war —
afRitEiRT — gl gl wfea” & ywwr ¥ wal= =rew A s @
AR Al B I B ™UA AT AT THONA B GG wed Wiy
erd wfifo gnr fFar e @fed — aRvirrawy SR gae Sifew
FfrEfsa — vaedbror it aren 9w wiE s Wiy @ fiffse o
3N TeTE IR FRAE a © i fRRE e T (T 3R
T 3. ). Ve gafaRd ad) ...867

Constitution — Article 226 — Habeas Corpus — Age of girl —
Petitioner claims to have married with Corpus — Corpus also expressing
her will to live with her husband/petitioner— Under Muslim law, a girl
is competent to enter into a marriage contract if she has attained
puberty — Under Muslim Law puberty is presumed on completion of
the age of 15 years — As corpus is above the age of 15 years, she is
competent to enter into a marraige contract — Corpus permitted to live
with petitioner. [Rashid Khan Vs. State of M.P.] ...879

GIATT — S0 5 226 — ¢t geuelioer — asol @ Jrg — AN 7
41 ¥ fyafeg & &1 <@ fvar — 9@ 3 MY v wRy /9 @ A et @
fert araeft YT g9 B — GReW AR B Fwla s g +1 3 e
e € afe Su aRugar g ) ot B — gRem ffr 3. awlfa 15 af @t
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g gof e o= gRugaar & eaurom 9 ol @ — 7% 996 15 af @ e
Ay $1 2, 9% faw 9 @ A vaw 2 — ) 9 I B Wi e A

ﬂﬁﬂﬁl?ﬂ‘ﬁ‘lmaﬁﬁﬂﬂ =) ..879

Constitution — Article 226, Sexual Harassment of Women at
Workplace (Prevention, Prohibition & Redressal) Act, 2013 (14 of
2013), Section 11, Central Civil Services (Classification, Control and
Appeal) Rules, 1965, Rules 3(C) & 14(2) & Administrative Tribunals
Act (13 of 1985), Section 14 — Maintainability of writ petition —
Petitioner has challenged the enquiry report of Internal Complaints
Committee — Section 11 of Act 2013 makes it clear that where
respondent is an employee and Internal Committee proceeds to make
enquiry into the complaint, it will be an enquiry in accordance with
provisions of Service Rules —In view of Section 14 of Act 1985, Central
Administrative Tribunal has jurisdiction to entertain — W.P. not
maintainable. [Ramesh Pal Vs. Union of India] ...890

G — BT 226 — BT yv Aleara a1 T IAHST
(Flwers, friea v faree) sl 2013 (2013 &1 14) 9T 11, P
Rifaer dar (@ffaeor, Fraaer aiv afie) 3 1965, Frag 3(dl) 7 14(2)
vT HeITGre Sferseer sferfaae (1985 w71 13) ST 14 — Re aifyer &7
gigvfigar —ardht 3 arale e @il @ wia aRkdeT o gatd &

— e 2013 97 amT 11 W @xdl B fo wel gt o wf=ard @
v sl afafy e 3 Wi ) sefard) ol @ a9 98 9 rg gar
fraat @ sudal & s e — AP 1985 B arT 14 B gfema
TEd gY PRI WEiE aftmewer o 7eer exa @) afreRar i —
Re wifas wiwohia == | (e w4 gfvas afe $fean) ...890

Constitution — Article 226 — Transfer — Petitioner has assailed
his transfer order as well as transfer order of respondent no. 3 who
has been transferred in his place — Held — As provided vide policy
dated 05.07.2005 and Circular of State Government dated 19.12.1994,
since petitioner has completed 6 months tenure at his present place of
posting he has rightly been transferred, however, in view of transfer
policy, observation made by Gwalior Bench and registration of criminal
case against respondent no. 3 his field posting is nothing but a colourful
exercise of power — Same can never be termed as administrative
exigencies or in public interest — Undue favour has been extended to
him — Therefore, only transfer of respondent no. 3 from Bhopal to
Sendhwa is quashed with certain directions. [Kishore Singh Baghel Vs.
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State of M.P.] ...908

WIAETT — JFTPT 226 — TFHGVT — A A AT TR0
gy & W &) el 5. 3 R eued e W ARy fear T 2,
B IETARCT ARW F gD & — afPeiRe — s fF AR e
05.07.2005 U9 o9 W¥oR @ UR9T f&a 19.12.1994 §RT Suaforg &
qfE Wt T AT T GSRITT F I W 6 AE B ST OOl
frar € w9 Sfia wu 9 <ermaRa fear o @ g wemraver A,
e el grRT fEar a1 wkenr g wwefl 5.3 @ frog e
THT gSfiag f6d W @ gfeTa wad g2 SUSl Wies gaRemen @p
AT ol afew i o7 arare waiv @ - Sww @) wwfe ghe ar
distea & 7€ FET o7 9HdT — W9 IRrd AUR WS AT Tar @ —
wfed oad gwaeff . 3 &1 Gl § Jear fFay Wy AR ST
FreRet & Wt afrafea) (e Riz g9a fa. w0, W) ...908

] Constitution — Article 227 — Caste Certificate — Father of the

petitioner migrated from Rajasthan — Petitioner belongs to “Dhanuk”
caste which is declared as S.C. in Rajasthan as well as in Madhya
Pradesh — Petitioner born in Madhya Pradesh and completed her
studies in Madhya Pradesh — Petitioner had not migrated from
Rajasthan — Caste certificate was rightly issued as notification
pertaining to migration would not apply to petitioner — Order of High
Level Committee set aside — Petition allowed. [Vandna Dhakad Vs.
State of M.P.] (DB)...898

- TR — VT 227 — Sfy FATOgH — AT B A F o
¥ wawed fear — Al wge Wi @7 @ e <orem sty Wy &
weagee A« srqqfag iy @ wu A wifta e T @ - A 51 e
AAYRY A gHT AR AegwRw A AwN Rrew ¢ ff BT — I S vowe @
gawd g far o — wifa wwrores sfaa vy ¥ W™ fen war Fife
yaoT @ Wl afEtrga arh & anp 9 g — gea wdw wfihfy o
ARY AU — AT FAqR | (@& ares fo. #wy. <wa)  (DB)...898

Constitution — Article 227 — Power under Article 227 can be
exercised where the order suffers from flagrant abuse of fundamental
principles of law and justice — This Court can not act as an appellate

Court and reappreciate the evidence — Petition is dismissed. [Geeta
Dubey (Smt.) Vs. Saroj Suhane] ...872

GIIErT — oL T 227 — ALWT 227 @ aieta afRr w1 At agd
frar i wom @ Wt amdw fafr g9 =g @ qeanm fueral @ wos

-
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Wvﬁﬂa?—wwaﬂzﬁwﬁmﬁﬂﬁﬁ.
DR WHAT AN W BT (T [ETGT TE I qHAT — AR wifker | (T
gd (frfl) f3. =t gem) © ...872

Court Fees Act (7 of 1870), Section 7(iv)(c) — Fixed Court fee —
Declaration — Non-executant seeking declaration of sale deed as null -
& void and same is not binding on him, he is only required to pay the
fixed court fee — If executant to the sale deed seeks cancellation of
sale deed, he is required to pay advalorem court fee. {Baijnath Singh
Vs. Jagdish] ...1012

~TET B e (1870 FT 7). Sner 7fiv)(el) — FfEw
ey vh ~ Hivvm — R @ g ud arga €9 9o 9% 99 W
IR TE BN B W Gt ad AefPreaidt ¥ daa A
MY P &7 T AR - Al Rwy fde o1 P fwa
frdw &1 Preehievr wiear € 98 (e uR =RTEE W awr e

aifra @1 (dsemer R¥g 7 s ...1012
Criminal Procedure Code, 1973 (2 of 1974), Section 228 —See—Penal
Code, 1860, Section 302 [Sunita Bai Vs. State of M.P.] ...1083
FUS g/HAr WIEaT, 1973 (1974 T 2) gRT 228 — @ — U
wlear, 1860, srer 302 (Yar-wrd fa. A9, wow) . ...1083

Criminal Procedure Code, 1973 (2 of 1974), Section 319 —
Summoning of additional accused — Addition of additional accused is
warranted only when there is reasonable prospect of case ending in
his conviction — Order cannot be passed because first informant or
one of witnesses seeks to implicate other persons. [Virendra Singh
Vs. State of MLP.] ...1073

TUS TfEAT GIedl, 1973 (1974 &T 2), &7%7 319 — gifaey sifrgaa
& w7 far g — afaRea affma &1 sisT Wy P9d 99 aaEe
ST 9 WaxoT SEHY diufufy ¥ wara s it gfiagw  weE @ —
TR & wort o waf a1 wifted ¥ @ oY tw oy wfEmy @t
snfor & aredT @ ardyr ke e R o | (MR= fis fa. =
. ¥=). . ...1073

Criminal Procedure Code, 1973 (2 of 1974), Section 319 —
Swummoning of Additional Accused — Durin g investigation it was found
that respondent no. 2 was not present on spot and was present in ATM
booth — CD produced by 10 also proves the presence of respondent
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no. 2 in ATM booth — Nothing in evidence of PW-1 that absence of
respondent no. 2 on the spot was deliberately shown by IO — Application
rightly rejected. [Virendra Singh Vs. State of M.P.] ...1073

TUS WA GiaTr, 1973 (1974 BT 2), arer-319 — RTw AFgTT B
T 134T o7 — A=Sel & SR 48 9@ 4 6 gl paie 2 veared ™
FuRyd & o1 AR gAreA. g 7 Sulew o1 — sduer Afer) gR wRgd A
TR WA N veefl e 2 3 AT gy ¥ SuRufy o wiila a2 — &
L1 B R W e 6 5 Aol e 2 @ geTrera R suRuly 3 s
ARBN ERT SR SR T — e ST WY W AR fear T
(@R Rz fa. 19 w=w) . ...1073

Criminal Procedure Code, 1973 (2 of 1974), Section 340 — False
evidence — Enquiry — Before preferring complaint, neither enquiry was
made by ASJ nor any opportunity of hearing was given — Further also,
facts mentioned in FIR, in 161 statement and.in Court evidence are
same — No case could be made out — Petition allowed — Proceedings
quashed. [Shyam Kumar Vs. State of M.P.] ...1099

TYS GhHar wizar 1973 (1974 &7 2), €T 340 — Fregy wieqwr — wire

— frerga dwr T @ g sfaRen w3 =l grr 9 9 wrg 9 e
Hﬁgw?mﬁﬁmﬁmm—maﬁrﬂaﬁtﬂnmq\wﬁﬁén
161 % $U7 (4 RN wreg 3 sfeafag weg v & — S govvr

el 99 WHa1 — AT d9y ~ FrRiafrar afrEtea) (e aar AL a
9. o) ...1099

Criminal Procedure Code, 1973 (2 of 1974), Sections 340 &
344 — Distinction — Section 344 applies to judicial proceedings only
whereas section 340 applies to proceedings other than judicial
proceedings also. [Shyam Kumar Vs. State of M.P.] ...1099

U IIpAT 9IRar, 1973 (1974 #T 2), RIY 340 T 344 — fFoie —
ORI 344 B9d UG SRR B AFf w0 94fy aRT 340 wfieER
arfardt o W any el 2| (T AR AL 7. <) ...1099

Criminal Procedure Code, 1973 (2 of 1974), Sections 341 &
482 — Alternative remedy — Section 482 confers separate and
independent power — Powers u/s 482 cannot be cribbed or hedged in by
provisions of section 341(2) — Petition u/s 482 Cr.P.C. maintainable.
[Shyam Kumar Vs. State of M.P.] : ...1099

TUS /T IRl 1973 (1974 BT 2). ATV 341 T 482 — dBloy®

+1
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ITHIV ~ ©RT 482 YAF Uq @A F AR 4G o € — oRT 482 3 Fofa
widaal s = 341(2) @ St gRT T At i faar @ wedr @ aty

T A 9 urm W wear @ — N, Y unT 482 B aavfa TR
ey &) (T g AL 7w, <) ...1099

Criminal Trial - Denial of opportunity — Counsel of his choice
—Accused filed an application for deferring the cross-examination on
the ground that eross-examination shall be done by senior Advocate —
Counsel already engaged by accused refused to cross-examine the
witnesses — Nothing on record that counsel engaged by Court was not
competent to cross-examine the witnesses. [Santosh Kumar Singh Vs.
State of M.P.] ' (8C)...807

T RaTeeT — gavv 78 A @ — vee ar afraear —
aﬁgaﬁ’auﬁfuﬁmmﬁaﬁﬁwﬁ%qs?rm‘wmmﬁm
frar fos afordterT afss siftrawar grr R @@ — afge ERT TEd
q Frgaa aftrgear @ olRat &1 afimder s ¥ S R fraT — afrae
R 7% T8 % <maen grr Prge sftmen wiftml o1 sfgdeaer s
@ fod wam ) (Falw gar Ris i 7y, o) (8C)...807

Evidence Act (1 of 1872), Section 8 — Conduct ~ Conduct of the
appellant that if he did not demand and receive the money, why he fled
away from the spot ? — This unnatural conduct is also relevant and
admissible as evidence against the appellant. [Laxmikant Vs. State of

M.P.] (DB)...1034

IS ITEI (1872 &7 1), G1%r 8 — argrevr — ardyareff &7 a=wor
fo afr sud R 9 @t @ wiRg T @ 99 97 Temuw § @@t
MO ? — 98 AQ@MHENAF Araeer € adraneff & feg 9w @ w7 &
QAT U9 AR T (Fefeia 1 ww. <o) _ - (DB)...1034

Evidence Act (1 of 1872), Section 113-A — See — Penal Code,
1860, Sections 306 and 4984 [Arjun Singh Vs. State of M.P.] ...1041

T ISR (1872 B 1), €T 113 ¥ — 2@ — 7vg wigar, 1860,
87V 306 VT 4987, (A Riw fa 739, w=w) ..1041 -

Hindu Succession Act (30 of 1956), Section 22 — See —Land
Revenue Code, M.P, 1959, Section 164 {As amended in 1961) [Kamla
Bai Vs. Nathuram Sharma] ‘ ...883

1o, STIRBTY SRIFT (1956 BT 30), arer 22 — 3@ ~ o wrorew
VIRar WA, 1959, EIT 164 (1961 4 gyrererferg) (wven O f, AT



20 " INDEX
aratf) ...883

Income Tax Act (43 of 1961), Section 24 — Income — One Time
Settlement — Under O.T.S Scheme, the bank waived Rs. 88.39 lacs
from Principal loan amount which was outstanding against assessee —
Assessing Officer treated the component of principal amount of Rs.
88.39 lacs as income of the assessee — Held — Waiver of amount of
loan being never claimed by the assessee as its expenditure, its waiver
will not amount to income of assessee. [Commissioner of Income Tax-
II Vs. M/s. Dholgiri Industries Pvt. Ltd.] (DB)...1087

ATIHY FIT (1961 BT 43). ONT 24 — 37T — VHHT [9€17 —
e fuer givr @ safa §6 7 q@es wor afr Wt 5 PeiRd @
freg aorar =off 4 / w. 88.30 @@ @7 Ao favar — feifvor afterd
. 88.39 WW EEA U @ wed B FEiRd 8 amg ar - aftfreafRa —

PR gy 56 wal & ©7 % 007 9 Xou B sfeas 37 <rar T8t fiar

T, ST aiftreasre PEfRd B o @ PR F 9 e @Rk ate
ey Saw-1L . A4, gt sesier wif) (DB)...1087

Income Tux Rules, 1962, Rule 464 (3) — Additional documents —
Assessee’s application under rule 46 A of the Income Tax Rules for production
of additional documents before Commissioner of Income Tax (Appeals) allowed
— Assessing officer was not granted oppog'tunity to submit the report or to
verify the documents — Assessing officer busy in assessing 150 limitation
cases and in Election duty — Held — Sufficient cause shown by Assessing
officer for not verifying the documents on time — Assessing officer granted
time for verification of additional documents — Petition allowed — Matter
remifted back to Commissioner of Income Tax (Appeals) for decision afresh.
[Commissioner of Income Tax-1 Vs. Essence Cominodities Ltd.] (DB)...1088

STIHY 999, 1962, 1597 46T (3) — SfaRad svardor — SIS agad
(ad#a)ﬁ}masrﬁrﬁﬁaﬁlﬁauﬁﬁm%qﬁwfﬂ?ﬁm AT AP
e & w46y @ efwfa we far Tar — frefor s B afdeT
T P Bl wr swRs wafia w9 @ R e we R fear
T — e aftrer 150 TR wEver B frEfor ¥ st gem wdet F
e — AffifEiRa — Frefer aferd 3 saRst & 999 ® g9 59
f& s 371 vafa s gafar @ —Faior afed st afiRew aaRsy
BT G B34 2g WG UG fom T — arfiet sisy — Arer 3 fRR @
faftfa &3 s 8 areR ey (@rder) o sRoife | (R st 3Twa
2aa-1 . Yo susd ) (DB)...1088

n

a.
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Krishi Upaj Mandi (Allotment of Land and Structures) M.F.
Rules, 2009, Rule 3(7) — Allotment — Members of Association were
trading in an area which was not notified under the M.P. Krishi Upaj
Mandi Act — New market yard established for the first time — As it is
not the casé of transfer of market yard therefore provision of Rule
3(7)(a) would not apply — Provision of Rule 3(7)(b) would be applied —
Question of conducting auction of plots only for the existing licencee
cannot be countenanced — Auction proceedings already begun —
Members of Association are free to participate — Petition dismissed.
[Thok Sabji Vikreta Kalyan Sangh Vs. State of M.P.] (DB)...964

Efr syor ¥ (gfr aiv wewaren” ar graed) 4y 499, 2009,
g 3(7) — aneT — 49 & U< U &89 ¥ &R wY @ o W W
¥. &fy9uw A< aiftifaw @ el aftgfaa = o — 3 9eIR wrE
Hl ggell IR T fear o o7 — FfF 9% TaReT IR WA RrEiakd
&e &1 1) gufed fraw 3(7) (@) @ SudE | 72 g~ w37 E)
T S AN, BT — $ad femm sgafaard g qEsi @ farh
Harfad &< @ 939 &1 waefa a8 fear o1 wwar — Herh wfwar v
d aRE B g9t § — 99 © v R |4 @ fod wdw — arfaer
e | (e wedl fawar s 99 3. 9.9, wsa) (DB)...964

Larnd Revenue Code, M.P. (20 of 1959), Section 164 (As amended in
1961} & Hindu Succession Act (30 of 1956), Section 22 — Applicability of
Personal Law on agriculturai land —In view of amended section 164, Personal
Law applies to agricultural Iand —Judgments passed on the basis of unamended
section 164 as it was prior to 1961 have no application. [Kamla Bai Vs.
Nathuram Sharma] : ...883

¥ TTvg WGIeal, WH, (1959 FT 20). GIRT 164 (1961 # FeyRIIIIEI)
V7 Ry SOIfraIe AR (1956 T 30), SRT 22 — B G v W@
Rfer #} rgivaar — WA arT 164 B gieTa wad g3 Wiy fafr sy i
Bl g B — Iiwifea o 164 S R 9% 1961 @ qd off @ e W
oRa 6 T fta @ 98 w91 (@@ 98 fa. sreEm ) ...883

Limitation Act (36 of 1963), Section 5 — Condonation — Objection
—Appeal barred by limitation — Delay already condoned — Held — It cannot
be recalled afterwards — Principle — As per the dictum of Satyadhyan
GhosaPb’s case by the Apex Court any order passed at earlier stage in the
matter is binding as res judicata at any subsequent stage before the same
Court. [Krishna Tiwari (Smt.) Vs. Ram Kumar} . ..977.
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TREaT ST (1963 #7 365), §IT 5 — q1%1 — 7y — st g
gmaﬁfa—ﬁawqaﬁaﬁwﬁmmw—srﬁﬁwfﬁa—a@mﬁm
ﬂﬁmmm—ﬁaﬁ—mma%wﬁmfﬁw
mﬁv}m}ma}mﬂmﬁqﬁhﬁmwmﬁaﬁmwﬁg
mwm$wmmmwﬁm$mﬁ
AT BT | (@om REry (sfiewh) fa. W §aR) ...977

Limitation Act (36 of 1963), Section 5 — See ~ Civil Procedure
Code, 1908, Section 96 [Indore Municipal Corporation Vs. Mansukhlal]
...993

TR ARAYTT (1963 BT 36), GNT 5 ~ & — Fufver whea
wiear, 1908, arer 96 (FaR PR sROREE . @) ...993

Long Cohabitation - If a woman resides with a particular person
- for a sufficient long period, it may not be required to prove that marriage
has taken place in an appropriate manner —Appellant claiming to have
resided with Santosh Guru only for a period of 13 months — She is
required to prove that marriage took place as per Saptapadi or
Bhanwar ceremony. [Meera Bai (Smt.) Vs. Ramesh Guru]  ...1020

Wm—ﬁaﬁgw%m%mﬁﬁmwﬁﬁ$muwﬁrm
ﬁﬁmwﬁmmﬁ.mwmmmﬂmﬁﬁﬁﬁ
wﬁﬁéwﬁﬁamﬁmgm%—meﬁmm%ﬁﬁmqgﬁa%
g1 fyw 13 A% B aafyr @ fod frarwa off — w9 arfig o3 sifitg
?f&rwﬂmwmﬁﬁmﬁaﬁﬁwgm%wﬁwaﬁ(mﬁtﬁ)
fa. e %) ...1020

Motor Vehicles Act (59 of 1988), Section 166 — Initial injury
claim — During pendency of claim case injured died - Claim further
proceeded by legal representatives — Held — Legal representatives
entitled for compensation as the benefits of claim case becomes estate
of deceased. [Ramkali Thakur (Smt.) Vs. Pancharam] - ...968

HEY TIT AAITT (1988 BT 59), GRT 166 — ATH YT FUEIT TvaAT
— AT BT dfaw e @ < smed @ qeg 5% ~ Aifte sfiPifRorr
g1 ¥ ® AR 99T T~ anfeiRe — RAkte sRifRrm sfiey 2
AR T <@ 9ever @ A yaw @) Wuer B9 ¥ el aTey
(shaelt) fr o=wm) ...968

Motor Vehicles Act (59 of 1988), Section 173 — Assessment of
compensation by Tribunal —Deceased, was working as Assistant Teacher
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_ Award of Rs. 48,42,440/- — 30% added towards future prospects —
Rs. 1,00,000/- awarded towards Joss of comsortium and Rs. 25,000/
towards last rites & rituals —Held — Award not on higher side as per the
dictum of Apex Court in Rajesh’s case — Appeal by Insurance Co.
dismissed. [National Insurance Company Vs.BhartiKol] ~  ...1018

wiee i T FRFaT (1968 #T 59), N7 173 — BT FIET AlA®HY
wﬁaﬁw—wmﬁwﬁmﬁmmwm—ﬁ 48,42,440 / —
T arare — wfasT &) wsaATen B FR 30% ST TAT — WA (Fr=aifeam)
2 TRy 3 A ®. 1,00,000 /— q=AT A firared @Y AN §. 25,000/
mﬁﬂiﬂ—aﬁlﬁafﬁa—w:rﬁwﬁﬂﬁﬁwa%
aﬁwa?ﬂmwﬁ'marM?ﬁf%—mﬁmﬁaﬁmmﬁﬁn
@eea g 3w fa ARl w1a) ...1018"

Motor Vehicles Act (59 of 1988), Section 1 73 — Compensation —
Application of multiplier — Where the age of deceased is more than
15 years there is no necessity for seeking guidance or placing reliance
on second schedule. [Bajaj Allianz Vs. Aditya] ...983

wev arT Affaa (1988 #T 59). grT 173 — gloey — qUF Bt
mwm—asfqaaiaﬁmgmﬁﬁaﬁrEéagfmﬂqﬁw
._mﬂaﬁamﬁmﬁﬁ?vﬁaﬁmﬂﬁl (germer anferaisr fa.
anfeea) : ...983

Motor Vehicles Act (59 of 1988), Section 173 — Compensation —
Future prospects — Addition of 50% salary where the deceased is below
. 40 years and has permanent job — Addition should be 30% if the age of
deceased is between 40 to 50 years — There should be no addition if
the age of deceased is more than 50 years and number of dependents’
are 2 to 3. [Bajaj Allianz Vs. Aditya) ...983

giee IIT AT (1988 BT 59), grer 173 — ey — afa 3t
W‘—so%ﬁaﬁmﬁaﬂﬁrﬁmmﬁﬁm%mmw
WW%—Wso%maﬁﬁuﬁ:waﬁmmﬁsoaﬂ
a%dﬁa%—aﬁﬁmmqﬁmaﬁﬁuﬁwaﬁmsoaﬂ@m
%mm.ﬁMzﬁaél(mmﬁ. anfa<) ...983

Motor Vehicles Act (59 of 1988), Section 1 73 — Compensation —
Standard deduction — Where deceased is married, 1/3 should be
deducted towards living expenses — Where number of dependants are
4 to 6, %" should be deducted and 1/5" should be deducted if number
of dependents are more than 6. [Bajaj Allianz Vs. Aditya] ...983
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FIe¥ Ir7 AT (1988 F7 59). &T 173 — Flaade — g7 sl
~ VT qad WdRET }, e & wat @ sk 1/3 HETT W ARy
—wmﬁ'ﬁﬂW4ﬁs?.%mmmﬁﬁ@vlﬁm
Wmﬁm'aﬁﬁwsﬁmm (aurst anferarsr fa.
ITfeey) ...983

Motor Vehicles Act (59 of 1988), Section 173 — Contributory
negligence — On the basis of uncontroverted evidence of Pillion rider
and material documents, Tribunal has rightly held that deceased was
not instrumental to accident. [Bajaj Allianz Vs. Aditya] ...983

TEY AT I (1988 BT 59), €8T 173 — Tyt aver —
ﬁs;ﬁ@hzwa%arﬁmﬁﬁqua‘mﬁam_amﬁvﬁaﬁ‘ww
afﬁmw#vﬁamﬁwﬁﬁafﬁaf&m%gﬂma}hﬁqwmwﬁ
TEY o | (g snfrare . anfaw) ‘ ...983

Motor Vehicles Act (59 of 1988), Section 173 - Enhancement —
Deceased, aged 47 yrs., involved in agriculture and milk business —
Owing 12 acres of agricultural land — Deceased supporting entire family
of 7 persons including himself — A ccident of the year 2003 — Held —
Income assessed by the Tribunal @ Rs. 2,000/- p.m. is on lower side, it
ought to be Rs. 3,000/~ p.m. — 1/4 th deducted personal expenses as
number of dependents were six in number as per the dictum of Sarla
Verma’s case — Multiplier of 13 adopted on the basis of the age of the
deceased — So, in all total compensation of Rs. 6,15,000/- awarded.
[Krishna Tiwari (Smt.) Vs. Ram Kumar] 977

FeY AT ST (1988 FT 59), ¥ 173 — IV — Haw, ATy
47ﬁ,a§ﬁqﬁgwawwmﬁ'ﬁw—-1zmazfﬁq\f#mﬁwﬂ—m
mﬁﬁamrwﬁﬁafa%ﬁqﬁnﬁawaﬁﬁwmm— gee
Y 2003 B & — AfafyuiRg — IRIBOT FRT W, 2,000/~ RY R FY =@
¥ PR &) & ow e @ 1w w, 5,000 /— ufomreg &+ =y —
ateTa w4t & wy 3 1/4 HETAT T Ty ¥l @t W u: off ot
ﬁ?maﬁﬁuwﬁ'mﬁmmwé—qwaﬁma%m
TR 13 BT 7% Fflqa f6ar war — s wa whie s, 6.15,000 / — 3rar<
foar a1 @ far (=) . w1 gaw) ..977

Motor Vehicles Act (59 of 1988), Section 173 — Income — Pay
slip — Pay slip of deceased proved by claimant — In absence of any
contradictory evidence, no doubt can be raised with regard to pay slip,
which was issued in due course. [Bajaj Allianz Vs. Aditya) ...983
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© miev gIT AT (1988 BT 59). EHIT 173 — HMA — a7 T4 —
qae A Ao vl gErEal g e @ 7 — fadt A-ter we @
FATE A a9 v R gumrrm i R T o & We" ¥ Waw el
SaT o1 Wear] (@wrw anfaarer fa. anfe) - ...983

Motor Vehicles Act (59 of 1988), Section 173 — Initial claim
petition was for injuries — During pendency of claim case, injured
himself died — Cause of death whether connected to accident ornot ? —
Autopsy of corpus not carried out — Held — Because of lack of autopsy
of corpus it could not be proved that injured died due to accident
injuries — Hence, findings of Tribunal affirmed. [Ramkali Thakur (Smt.)
Vs. Pancharam] . : ...968

qtev AT JRIAT (1988 BT 59), ST 173 — ARIHF 197 IFAwr
gfrat @ 33 oft — <rar yaeer Sfid Ye @ <R @ sed B g gY
— g, BT RO w0 geed @ dag § avrar TE? —wa waer T e
a1 — affaiRa — e w3 s ¥ as wifya @ an asar
f5 amga @ 7oy gefeT @ ad mfra @ g — I aftrewor @ Frawl
#1 gie oY 1| Frme orgR (Ewd) f4. gurn) < .,.968

Motor Vehicles Act (59 of 1988), Section 173 — Injury case —
Fracture of wrist & ulna bones —Injured, a government servant —
Entitlement — Xnjured entitled for salary equivalent to loss of leave
period as leave could have been utilized elsewhere — Amount of
Rs. 25,000/~ awarded for loss of income. [Ramkali Thakur (Smt.)
Vs. Pancharam] ...968

ZiEY TIT SR (1988 BT 59), €T 173 — UGTT FHOT — FeAlg
T Taiea—after (e d9) B AReHT — AFT [ WO AdP —
FPERI—aahTe aafy @Y wIft @ Wuged I B IEd THAN § w@ife
SGHIY BT ITANT Bl SIY FHar S w@ar o7 — . 25,000/ — B XGH I
& wf1 8 s Y g | (TEeel! orgx () o, gwe) ...968

Motor Vehicles Act (59 of 1988), Section 173 — Liability of
. Insurance Company — Held — In view of the decisions rendered by this
Court and in view of finding recorded by Claims Tribunal that the driver
of the tractor was negligent for injury caused to the claimant, Insurance
Co. is liable for paying compensation — No illegality in the impugned
award — Appeal is dismissed. [ICICI Lombard Gen. Ins. Co. Ltd. Vs.
Kharagram Pajapati] ...1016 .

atev grT ARFTT (1988 BT 59), ST 173 — a?wa»:'a:ﬁwmc—q'



% ' INDEX

—aﬁrﬁrﬂfﬁa—wwmﬁﬁﬁﬁrﬂfﬂﬁmmy
mwmmmﬁﬁwmﬁqmmgﬁ
fo qrareal &t TIRT 91 1 @R R Sger B Araw =Y wdET off —
4w AR BT T 3 B R Rl € — e aad ¥ B
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National Council for Teacher Education Regulations, 2002,
Appendix 7 Clause 7(d) and Appendix 2B Clause (iv) — Withdrawal of
Recognition — Recognition was withdrawn that the education was being
imparted in a building constructed on Kh. No. 146 and 147 and not on Kh.
No. 27, 63 and 64 — Earlier the Committee was running the institute in a
rented premises when the recognition was grantéd — Therc;after the
managing Committee purchased the land and shifted the building—The -
lands are owned by the management and both the lands are situated in the
same village— Various inspections were done and authorities allowed the
Comumittee to conduct B.Ed. course from the building constructed on Kh.
No. 146 & 147 from 2004 — Matter relegated back to appellate authority
for fresh consideration of matter. [Naveen Swami Vivekanand B.Ed,
College Vs. National Council For Teacher Eduction] (DB)...951

TR aearTE Rrar aRse AT 2002 wRAre 7, @5 7(d) 7
TRRre 24t &S (iv) — Frar #1 a1 frar wrFr — W ©) 39 STEIR O
aqH frT AT fF WRRT T4 146 U4 147 W FAffa waw F Brer werT 9 o
¥ oft 7 & @ERT Ta¥ 27, 63 U9 64 W — qd ¥ WARY WA @ v @
mﬁwwmmmmaﬁﬁaﬁ—mﬁmwﬁfﬁrﬁ
G Fu F Sk waT B wrnaRd R — gt e i geeT @ T
2 AR THF qfRn e @ e ¥ Rem & — Rfte AlEr f5Y TR alkk
WIR@BRAT 3 Afify St 2004 ¥ NS, wTET B GAET TET T 146
T 147 WX Faffq 7w 3 o O agafy @ — wrer oadeh wiReRY Bt T2
R @ faamer 2g ofnd a1 @9 @ndt fde= e s A e
PRRE BIR A g eE) _ (DB)...951

Negotiable Instruments Act (26 of 1881), Section 138 & Stamp
Act (2 of 1899), Section 33(2)(a) and 35— Whether a document can be
impounded in a Criminal case u/s 35 for insufficiency of stamps — Held
— Proceedings are criminal in nature and are of summary nature —
Provisions of Section 35 of Stamp Act would not be attracted — Proviso
to section 33(2)(a) of Stamp Act gives wide discretion to Magistrate to
examine or impound — Petition u/s 482 of Cr.P.C. dismissed. [Ramesh
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Giri Vs. Dheeraj Gobhuj] . ...1106

GVBTRY fored SEf=39 (1881 &7 26), &7 138 §d Y=g Jfefagy
(1899 &7 2), &7 33(2)(¢) T 35 — TUT ©INT 35 B JFid ATURIEF YHIOT
¥ e o1 auafwar & fod s &t tRag fear o1 wear € —
aﬁﬁafﬁﬂ—mmﬁmwaﬁ@'#ﬁmwaﬁi?—_m
afiFm oY amr 35 § SuEd el T B — wrmu sy 9 grr
33(2)(7) &1 wgE Ahige B 9iET S A wReag v & ford fanga
fReRter 31 § - 0.9, FY arr 482 B siwla arfrer wilRe| (@
iR fa. ofirer wig=) : _ ...1106

Penal Code (45 of 1860), Section 302 & Criminal Procedure
Code, 1973 (2 of 1974), Section 228 — Framing of charge — Applicant
had scuffle with her deceased mother -in-law who was aged about 82
years — Applicant pushed deceased on the road — Deceased died
because of failure of cardio- respiratory system — No internal and
external injury was found — No ingredients of Section 300 are attracted
-~ No charge can be framed u/s 302 L.P.C. — Applicant is discharged
from offence u/s 302 ~ Matter remanded back. [Sunita Bai Vs. State
of M.P.] ‘ ..1083

GvS wlear (1860 &1 45), ST 302 7 TV YfHaT Wiar, 1973 (1974
FT 2), T 228 — IyTOIT Rvfra 52 wrar — ma‘aai#am-rﬁqwm
@ I TR B W w49 82 u qg A off ~ amdww A qfawr @t
wsd W god 4 — i 9 g wiida Iwmed ey vk @
HRUT g — &I I<w-0 UF a8 At 9¢7 O T — ORT 300 @ HEP
Frofta el B4 — 7AL.EH. I G 302 @ Faia g favfya =@l fear
SIf GHAT ~ ATAGH Hl HART 302 F AqUT FUTH | AT qaw Fpar T
— Aren gfad g frar ) (g 9 fa wu. i) ...1083

Penal Code (45 of 1860), Section 302 — Sentence — Rarest of
rare case — Deatl sentence — There is nothing to suggest the motive
for committing crime except article and cash taken away by the accused
— Accused is 26 years old having no previous criminal record — Case
does not fall in the rarest of the rare category — Death sentence is
excessive — Hence altered to life imprisonment —Rest part of sentence
is affirmed — Appeal is partly allowed. [Santosh Kumar Singh Vs. State
of ML.P.] (SC)...807

TUE Glear (1860 #T 45), SINT 302 — TUSIRY — faed & fvaow
FFvT — Fogee — afgE aRT eV @ Ted F W @ fREr s
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FIRG $ @ 8 BT HIF YIAg 6 2 — Jhgad 26 a9 7 2 PorgaT
1Y qd s Red T — gevor five 9 Riveaw S ¥ =@ amar
— RS A § — @a: AoiE sRE A wafkaffa frar T —
FUSTRY & WY AT Y Yfie 3 ¢ — afie e HoR | (@ary gaR Riw
4. 7.y, <o) (8C)...807

Penal Code (45 of 1860), Sections 302, 307, 394, 397 & 450 —
Murder — Accused allegedly assaulted deceased by iron hammer on
head — P.W.4 was also assaulted who suffered fracture on head — P.W.
4 lodged F.I.LR. — In view of evidence of injured witnesses duly
corroborated by medical evidence and the recovery of stolen articles,
iron hammer and blood stained clothes at the instance of accused from
his house which is duly corroborated by independent witnesses of
memorandum and seizure, accused is guilty. [Santosh Kumar Singh
Vs. State of MLP.] : ' (SC)...807

GUS WIETT (1860 BT 45) SNV 302, 307, 394, 397 T 450 — ECAT
~ YT IRHRE BU @ Jaw 3 iR w AR @ vl @ wwar fear
— L. 4 W H wHeAT frar R et R uwx aifRer T wee foan — at
HI. 4 7 U AT RN of B — area e a1 weg fafrai @i
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“@lE W welter Ud J9w ¥iia wusl @) sws R @ aweel, R gRe
0 UF 9=l B w@gA Wilkmt g eww, e /@ #7291 gieaa
vt gY afhiga Y @ (Waly gar Rig B 7w, wsw)  (SC)...807

Penal Code (45 of 1860), Sections 306 and 4984 & Evidence
Act (1 of 1872), Section 113-A — Cruelty — Marriage took place about
6 months prior to death —It.is too early to hold that scolding on aceount.
of non performance of household work amounts to cruelty — Few
incidents narrated regarding cruelty are simple problems which are
faced in domestic married life — Ingredients of Section 107, 109 of
LP.C. are not available — Appellants acquitted. [Arjun Singh Vs. State
of M.P.] ...1041

JUS FIRGT (1860 T 45), HINIY 306 Ud 4987 TT OIET FJfDfraw
(1872 BT 1), &I 113—Y — FeaT — [ S W 6 41 qd faars gam o
— I€ HRUIT FT Feaqroll sl f5 e sme™ 1 PrdeT a8 a3 1=
STEAT BePTeT myal B Aol F oy & — sRar @ Wow 7 O ¥ @
ECATY WIERYT RN ¥ BT wreer s, darfew e 9 ear s
§ — LI, F a7 107 T 109 B UECH ST T — afrarefl S|
(i foe fa. 7y =) : ...1041
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Penal Code (45 of 1860), Section 307 — Attempt to murder -
Enmity — Both accused and complainant parties are Arms Dealers and
are having business rivalry — Various eriminal cases were registered
between both the parties — Enmity is a double edged weapon —A person
can be falsely implicated. [Chunnilal (Dead) and Santosh Vs. State of

M.P.] _ ...1048

J7F WIB0T (1860 &T 45), &I 307 — FAT &7 FIT — THTIIT —
=l aftga A Rreadasal umer g dox @ i wEafis
e & — <91 et € €9 A aofye wawer g9 f5d @
— AT o fgur) ey 2 — fol wafym &1 frear enfo e iy
H‘th‘clT'&"l @=hora (Jaw) vd galy f4. 1.9, =) ..1048

Penal Code (45 0of 1860), Section 307—Attempt to murder —~ No blood
was found on spot although victim has stated that blood started oozing out
after the gun shot hit his abdomen—Statements u/s 161 of Cr.P.C.wererecorded
after 2 days—No explanation for the same was offered by LO.—Independent
witnesses were given up—Material infirmities in statements of victim and his
real brother—Appellant liable to be acquitted. [Chunnilal (Dead) and Santosh
Vs, State of M.P] ..1048

5vs WiedT (1860 BT 45), €INT 307 — ECAT &7 HICT — GTTRAA U
Yod e GrT TAT gufy Aed &7 @ € f5 ud de f v e 3
T, Yad 98 @ AT — .U, @Y |RT 161 © aid b °f fad
grard, Afifafed f5d T8 — a={ver aferd gRT 990 o1 BIF T
Tel far wr — wdF w1 e o e war — amea
P w1 AIE @ sy A afee ofar — aferef vgea fed W
g | (gNae ([ae) 9 Eaiy fa. 7.9, =) ...1048

Penal Code (45 of 1860), Section 307 — Plea of alibi — Police
during investigation had formed that appellant was in Shimla at the
time of incident — Defence witnesses also prove the presence of
appellant in Shimla at the time of incident —~ Appellant liable to be
acquitted — Appeal allowed. [Chunmlal (Dead) and Santosh Vs. State
of ML.P.] -+..1048

gvg GIear (1860 #T 45) €T 307 — IF wofeera g9 @7
T — a=uer & SR qfas % 1 £F et 3§ waa ardiareff e
¥ o1 — 99 Wi’ A H v $ www adfiarefl @ sufefy feer §
g wifdg fear — arflarelf Stwpga &2 wm @i — anfla =gl
@=hare (o) vd daiv fa. 1.9, Ireg) ...1048
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Prevention of Corruption Act (49 of 1988), Sections 7, 13 (1) @)
r/w Section 13(2) — Illegal gratification — Motive & competence —
Allegation of bribe — Appellant was not competent for mutation but he
was an important person to initiate the mutation proceedings — Motive
to receive the bribe established — Trial Court has rightly disbelieved
the defence witnesses — Demand and acceptance proved and duly

corroborated by witnesses — Offence proved — Appeal dismissed.
[Laxmikant Vs. State of M.P.] : (DB)...1034

TRTER [AareT ST (1988 BT 49), arery’ 7, 13(1)(S). wE
T GIT 13(2) — 3 Aty — By vT werwar — ReaT FT AFTFAT
— arfrarefl oY FRA B fod waw ) or wRg AT erfard
AR B B ol 9% vw wEeaqr! Afiw o — Read uma aw @ 8
e g7 @ — fraRe ~mrer % sfia wu @ 99 Wikt $7 sfrvaw
Foar — wr gty gl wfva sy Wl arr s we @ afge -
IR g — afla @i (@sfera fa. 1. asa) (DB)...1034

Right to Information Act (22 of 2005), Section 8(1)(j) — Personal-.

information — Application under — Statement of immovable properties,
movable properties, list of family members etc. sought — Held —
Information sought is personal information — Cannot be disclosed unless
larger public interest justifies disclosure of such information — Petition
dismissed. [Ramesh Vs. Deputy Commissioner] «.927

YT BT SR IFTT (2005 BT 22), a7 8(1)(F) — FFTIT
TrTEN — FaTT ddeTT — dud Auikidr, aw gyl sRaR @ et
ol gl 3ofy & famRer 9 T - aftfeifRe - 9l 1 St
AFITd Ae f — yhe A 5 9T aed oW a9 R vew wEerd &t
gFes qEq @le faw F =umaifam 9d — wifrer wiRe (@ B @
HiTR) 927

Service Law —ACR ~ If such an ACR is coming in way, it has to
be treated as adverse and is required to be communicated and then
only the same can be taken into consideration. [D.P. Sharma Vs. State
of M.P.] ...852

war Rfer — @& 717y afddsT — aft Yur sid aitfe ey
TS ST &R XET § 99 SR wRiae Arr W whi Sl wqfi
foar o sntftre 2 ek dud v o9 fErR ¥ R o wear 21 (@A
Wi f4. 7.9 3rem) ...852

Service Law—Appointment— Fixation of maximum qualification

-l
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—High Court rightly held that fixation of higher/maximum qualification-

is violative of Article 14 of Constitution of India. [Life Insurance
Corporation of India Vs. Triveni Sharan Mishra] (SC)...827

gar fdfr — fgfea — sfrean aidar &1 fedvor — gea =Ty
A Sfa vy @ afuafeafRa oo 5 S/ afrear adar &1 frafwor
frgr ST ARG @ WiEET @ AT 14 ¢ Sedud R} 2 (AEw
SR FRURYA Aafw gfear fa. Broh s=or fism) (80)...827

Service Law —Appointment — Merit list — Mere on the basis of
selection, a person is not entitled to claim appointment. [Rohit Vs. State
of M.P.] _ (DB)...841

. #ar fafer — ﬁgﬁff gvirar gt — A 94 B AER R DY
mﬁﬂﬁgﬁﬁmwmﬁa}mgﬁﬁﬁﬁﬁml(ﬁ%ﬁﬁqu )
(DB)...841

Service Law — Grant of promotion — Seniority-cum-merit —Last
ACR of the petitioner average —Petitioner was not found fit for grant
of promotion — Held — This could not be rightful assessment of an
employee for promotion as in the terms of the criteria prescribed if the
petitioner has not earned ACR of Good category in the last two years
of ACRs which were taken into consideration, he could not have been
denied the promotion, on the basis of criteria of seniority-cum-merit.
[D.P. Sharma Vs. State of ML.P.] ...852

War fafer — ggi=ifa merT B 5 — IROGr-gE—4gar — ardl &1

Jferr e Mo sl it — ard &t gai=fa g atvg =& umar T
— ffEiRT — 48 W= oy odard o sfaa qwies 98 8 uear
7% fafys ArEst @ TalfqaR ok o 2 Red @ ot 3 affe e
wfodgs e faam A forar ar o, § aresT Avfiiever afvfa =87 far 2, @9
I IRNSA-—He-ATAr © AFSS B AER W YT @ qfia = fBar o
wear At (Sd waf & 1y ) ...852

Service Law — Misconduct — Advertisement was issued for
appointment on the post of peon fixing qualification as class IX and
candidates having higher qualification were not to be considered —
Respondent suppressed the fact that he was already graduate —
Appellant had imposed the punishment of stoppage of 2 increments
with cumulative effect to another similarly situated employee — High
Court rightly quashed the order of removal from service and directed
for consideration for imposition of similar punishment — Appeal
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dismissed. [Life Insurance Corporation of India Vs. Triveni Sharan
Mishra] (80)...827

var Rfer — g7 - 0 @ uT W Pgfi ¥ o IX @ adar
et owd g s v fsar T @R svaay adar @et st @ T
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frar {63 st 8g FRRm fea — onffa wRer | (@ds o=t sruRyE
aife R . Proft or frsm) : (SC)...827

Service Law — M.P. Power Generating Company Ltd. —
Company’s Human Capital Manual, Clause 34(1) — Superannuation
— Age of superannuation was enhanced from 58 years to 60 years —
Option were invited to serve till 60 years from class I, IT and class III
employees who were to be retired after April 2012, i.e. within one
month from the date of order i.e. 24.04.2012 — Petitioner submitted
option on 25.05.2012 but he was made to retire on completion of 58
years of age — Held — Order dated 24.04.2012 was communicated to
the department where the petitioner was employed on 3/4.05.2012 —
Since petitioner submitted option on 25.05.2012 it was within the period
of 30 days from the date of communication — The effective date is the
date of communication and not the date of order — Petition is allowed.
[Narmada Pd. Tiwari Vs. State of MLP.] : ...876

war Rfr — 71 giaT TRICT B [ifids — #9dt a1 5YFT
#fheer dgare &S 34(1) — AFTBT — aferaftie) 3y ss T | T@THY 60
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Service Law — Selection Process — Estoppel — A person who had
participated in selection process cannot challenge the selection process
on the ground of estoppel. [Rohit Vs. State of M.P.] (DB)...841
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R R — 797 9fFar — fay — i afi e w e
7 e o @ a8 9w ufpar B fae @ st o getd ad R
el (RifEg fa wd. wsa) _ (DB) -841

Service Law — Semanty—cum-—mertt(f Iness — Criteria — Only the
minimum criteria can be laid down and merit assessment would not be

necessary for inclusion in the select list — Petmon allowed. [D.P. Sharma
Vs. State of M.P.] ' ' ..852

dar fafor — aﬁwm—ws*—m‘w/avgm — FFTS — dad
ﬂwmsmmmmémmqﬁﬁmﬁﬁ
S By atvgar &1 Praivor araws 98 et — aifaer waR) (@
fa. 7.9, 3157) , . _ . ..852

Sexual Harassment of Women at Workplace (Prevention,
Prohibition & Redressal) Act, 2013 (14 of 2013), Section 11 — See —
Constztutton —Article 226 [Ramesh Pal Vs, Umon of Indla] ..890

| Frfeerar w Sfearal o zzfveﬁﬁ:ﬁ(#mnv i%a‘e;raﬁvﬁanvr)
AT, 2013 (2013 BT 14) gIT 11 — & — wf%anv eigﬂb’a' 226
(e ura fa. gfms afe gfean) - - ...890

Specific Relief Act (47 of 1963), Section 34— Consequentm[
rehef — Appellant filed suit for declaration that she is married wife of
one Santosh Guru and is entitled for an amount of Rs. 2,80,000/- - No
relief that the amount be paid to her was sought — In absence of
consequential relief, suit for declaration simpliciter is not maintainable.
[Meera Bai (Smt.) Vs. Ramesh Guru] . ..1020

e srgaly s (1963 &1 47), arer 24 — wﬁwﬁa‘s@m‘v-
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH
" RULES, 2008 '

[Notifications published in Madiiya Pradesh” Gazette; Part 4
(C) dated 29th May, 2009, page no. 354 to 356]

High Court of Madhya Pradesh, Jabalpur
* Jabalpur, the 15th May 2009
Notification No. 1

- N0.-39-0.8.D. — In exercise of the powers conferred by articles 225
of the Constitution of India, Section 54 of the States Reorganisation Act,
1956, clauses 27 & 28 of the Letters Patent, the High Court of Madhya
Pradesh makes following amendments in the High Court of Madhya Pradesh
Rules, 2008, namely : - . .

LS
AMENDMENT
[n the said Rules, -
(1)  InChapter1, sub-rule 12 of rule 4 of shall be substituted by the
: following :

“(12) “Part-heard Case” means a case in which bipartite final hearing
of a main case has commenced but not concluded and is marked
“part-heard” by the Court :

Provided that an interlocutory application, heard in part, shall not be treated
- as part heard :
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Provided futher that no case heard in part, in motion hearing stage, shall be
treated as part heard.”

(2
0
@)

“4)

In chapterII, after clause (f) the following shall be inserted :
“(g) Other Tax Appeals (QTA)”

- In chapter II, after rule 28 the following shall be inserted:

“28A. Anappeal under any enactment relating to taxation, other than

those mentioned hereinbefore in this chapter shall be registered
as Other Tax Appeals.”

In chapter IV, clauses (¢) & (d) of sub-rule (7) of rule2 shall be
substituted by the following :

., “(c)

(d)

challenging interlocutory or final orders passed by a Tribunal
constituted under articles 323 A or 323B of the Constitution
of India; ‘

challenging interlocutory or final orders passed by following
Courts and Tribunals—

(1) A Civil Court constituted under Section 3 of the Madhya
Pradesh Civil Courts Act, 1958 and a Family Court under
the Family Courts Act, 1984;

(2) Labour Courts, Industrial Courts and Industrial Tribunals
constituted under the Madhya Pradesh Industrial Relations
Act, 1960 and the Industrial Disputes Act, 1947

(3) Arbitration Tribunal consituted under the Madhya Pradesh
Madhyastham Adhikaran Adhiniyam, 1983;

(4) Co-operative Tribunals consituted under the Madhya
Pradesh Co-operative Societies Act, 1960;

(5) Debts Recovery Tribunal and Appellate Tribunals
constituted under the Recovery of Debts Due to Banks
and Financial Institutions Act, 1993.

(6) Deputy Commissioner, Additional Commissioner and
Commissioner appointed under the Bhopal Gas Leak
Disaster (Proceesing of Claims) Act, 1985;

(7) State transport Appellate Tribunal constituted under the
Motor Vehicles Act, 1988:
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(8) Tribunals constituted under the Sick Industrial Companies
' (Special Provisions) Act, 1985; T

(9) District Forum, State Commission and Natlonal ~

Commission constituted under the Consumer Protection
Act, 1986;

(10) Any other Court, or Tribunal comprising a judicial member,
as may be specified by the Chief Justice by special or
general order.”

In chapter IV, clause (g) of sub-rule (7) of rule 2 shall be
substituted by the following :

“(g)  Relating to Income Tax, Wealth Tax, Gift Tax, Estate Duty,
Central Sales Tax, Central Excise, Service Tax, Customs Duty,
M.P. General Sales Tax, Commercial Tax, Value Added Tax,
Entry Tax, Purchase Tax and any other tax, cess or duty as
may be specified by the Chief Justice, by a general or special
order.”

In chapter IV, after clause (i) of sub-rule (7) of rule 2, the
following shall be inserted :

“j) Challenging orders passed in a case under Prevention of
Corruption Act, 1988,

In chapter IV, sub-rule (12) of rule 4 shall be substituted by the
following :

“(12) Matters arising from Corruption Cases —

All matters, except applications under Sections 438 & 439 of the
Code of Criminal Procedure, 1973, arising from cases under the
Prevention of Corruption Act, 1988.”

In clause (a) of sub-rule (1) of rule 13 of Chapter IV, “ (ii) “
shall be substituted by “(2)”:

In Chapter 1V, clause (b) of sub-rule (1) of rule 13 shall be
substituted by the following :

“(b)  Anapplication for review, clarification or modification of a
judgment, decree or final order, passed by a Judge or Iudges
who or one or more of whom is or are —
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(10)

(11)

® - tcm‘ﬁa;arily unavailable and in the opinion of the Chief Justice,

the application, looking to the urgency of the matter, cannot
wait for such Judge or Judges to resume work or,

(i) permanently unavailable,

shall be heard-

(D if the decree or order, review of which is applied for, was
passed by a Judge sitting alone, by the regular division bench,

(2) If the said decree or order was passed by two or more J udges

by a bench of coordinate strength, to be constituted by the
Chief Justice. Such bench shall, however, include the Judge
or Judges who was/were part of the bench whose decree of
order is under review, if available : -

Provided that where both Judges ofa division bench are permanently
unavailable, the mattershall be listed before the regular division
bench.”

In chapter V, rule 2 shall be substituted by the following :

“2. The Taxing Officer shall decide all questions relating to Court fées
falling under S. 5 of the Court Fees Act, 1870. -

In chapter V, rule 3 shall be substituted by the following :

“3. (1) (a) Where the scrutiny assistant considers that any document

(®)

filed in the presentation centre is insufficiently stamped, he shall
record his opinion with reasons therefor. This report shall be
brought to the notice of the advocate representing the party
concerned who will not thereon whether he accepts or disputes
the accuracy thereof. If he raises a dispute, the matter shall be
placed before the Taxing Officer, notice of the date being given
to the advocate concerned.

The Taxing Officer shall, after hearing the advocate, decide
the dispute; where the dispute relates to the necessity of
applying a fee or the amount thereof as envisaged under S. 5
of the Court Fees Act, 1870; such decision shall be final, except
where the question, in the opinion of the Taxing Officer, is one
of general importance, in which case he shall refer it for final
decision to the Taxing Judge.

-
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(13)
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(135)

(16)

'(17)‘

(18)

(19)

15

- (2)  Where the dispute relates to valuation for the purpose of

determining the amount of any court fee paid on a plaint or

~ memorandum of appeal, as envisaged under S. 12 of the Court
Fees Act, 1870, the Taxing Officer shall, with hlS opinion, place
the matter before the Court.”

In chapter V, rule 6(1), words “supported by afﬁdavit of the
affiant”, between the words “application” and “Such” shall be
deleted. '

In chapter VII, rule 10 shall be substituted by the following :

“10. A case, wherein the vacation Judge has passed an order under
this chapter, shall be listed before the appropriate bench immediately
after the vacation.

In chapter VIII, rule 5(1) sign and word “/durable” shall be
inserted betiveen the words “ledger” and “paper”. '

In Chapter IX, -rulé 7 sign and word “/deponent” shall be

inserted between the words “affiant” and “in”.

In chapter X, rule 16 (3), “(1)” shall be inserted between “30”
and “(a)”.

In Chapter X, rule 50 shall be substltuted by the followmg :

“50. Nothing hereinbefore contained in this chapter shall apply to
criminal appeals and revisions preferred by a person confined in prison
and sent through the officer-in-charge of the Jail.”

In chapter XI, rule 1 shall be substituted by the following :
“1.Every- ° '
(1) main case,
(2) interlocutory application, or
(3) any other document in a main case,

-shall be presented in the presentation centre of the High Court during
working hours by any party or his recognized agent or counsel, in
person.”

In rule 12 of chapter XIII, between the words “events” and
“to”, following words shall be deleted:
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(20)

@1)
(22)

“and brief written submission on the substantial question of law stated
in the memorandum of appeal, so as.” :

At the end of rule 19 of chapter XIV following paragraphs shall
be inserted :

“The Dealing Assistant making proposal for listing of a case for hearing
on an interlocutory application shall flag-mark with an alphabet, the
application and reply thereof, if any, in the record of the case,
mentioning the serial number of the application. He shall also ensure
that all the flags posted on earlier occasions and irrelevant for the
purpose of hearing are removed.

The flag-marked alphabet shall be published in the daily cause list.” .
In chapter XVIII, sub-rule 5 of rule 1 shall be deleted.

In chapter XVIII, rulé 3 shall be substituted by the following :

“3. The applications for certified copies shall be received from 10.30
a.m. to 4.30 p.m. and certified copies to be delivered from 11.00
a.m. t0 5.00, on all working days of the Registry:

Provided that the aforesaid timings shall not be applicable, where the Court

23)

(24)

makes an order for delivery of the certified copy, the same day.”

In Form No. 1 of the appendix, figure “7”, between words “rule”
and “chapter” shall be substituted by the figure 8.

In Format No. 13, in paragraph 2, figure “439” shall be
substituted by the figure “438”,

Notification No. 2

“In exercise of the power conferred by rule 2 of Chapter II of the

High Court of Madhya Pradesh Rules, 2008, Hon’ble the Chief Justice appoints
15th of June, 2009, as the date on which notified amendments to the High
Court of Madhya Pradesh Rules, 2008, shall come into force.”

C.V.SIRPURKAR
Secretary,
. High Court Rule Committee
15-5-2009.

~r

—
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LL.R: [2015] MLP., 807
SUPREME COURT OF INDIA
Before Mr. Justice H.L. Dattu , Mr. Justice Sudhansu Jyoti
Mukhopadhaya & Mr. Justice M. Y. Eqgbal
Cr.A. Nos. 410-411/2012 decided on 3 July, 2014

. SANTOSH KUMAR SINGH ... Appellant

-Vs. :
STATE OF M.P. ... Respondent

A. Penal Code (45 of 1860), Sections 302, 307, 394, 397 &

450 -Murder - Accused allegedly assaulted deceased by iron hammer
* on head - PW.4 was also assaulted who suffered fracture on head -

P.W. 4 Jodged F.LR. - In view of evidence of injured witnesses duly
corroborated by medical evidence and the recovery of stolen articles,

" iron hammer and blood stained clothes at the instance of accused from

his house¢ which is duly corroborated by independent witnesses of
memorandum and seizure, accused is guilty. (Para 19)

& TUT YIEdT (1860 BT 45) STV 302, 307, 394, 397 T 450

. - g7 — afrge 3 afoRE wT ¥ qEw @ R T @R S el 9
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IWE TE T1Y, At r wulsT @ aw R sust @) wwd RS
wEfl, e gfe e vd ol © wgw St gR www w9

2. B e R, B glerd vaw gy aftgaa W @

B. Criminal Trial - Denial of opportunity - Counsel of his
choice - Accused filed an application for deferring the cross-examination
on the ground that cross-examination shall be done by senior Advocate
- Counsel already engaged by accused refused to cross-examine the
witnesses - Nothing on record that counsel engaged by Court was not
competent to cross-examine the witnesses. : (Para 22)

: & groeifere fagreer — srgav w8Y far wirT — 9T @7
AlergFar — ﬂmﬁ#mﬂwwﬁlﬁﬁﬁﬁrﬁﬁgwww
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aiigral &1 g B @ R waw Tl

C. Penal Code (45 of 1860), Section 302 - Sentence - Rarest
of rare case - Death sentence - There is nothing to suggest the motive
~ for committing crime except article and cash taken away by the accused
- Accused is 26 years old having no previous criminal record - Case

does not fall in the rarest of the rare category - Death sentence is

excessive - Hence altered to life imprisonment - Rest part of sentence
is affirmed - Appeal is partly allowed. (Paras 29 & 30)

T FUE GIRUT (1860 BT 45), €T 302 — USIRY — v &
faveras gweer — gy — ARG g =YY U9 a4 o W @ fRyaw
HURTH FIRT FIA B Y 6 B3 AT 987 & — ARG 26 95 51 2
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Cases referred :

1980 (2) SCC 684, 1983 (3) SCC 470, 1998 (3) SCC 625, (1989)
3 SCC 5, 2011 (7) SCC 437, 2012 (4) SCC 257, 2013 (5) SCC 546,

JUDGMENT

The Judgment of the Court was delivered by :
SubHANSU JYOTI MUKHOPADHAYA, J. :- These appeals are directed against
the common impugned judgment dated 24th March, 2011 passed by the High
Court of Madhya Pradesh, Principal Seat at Jabalpur, by which High Court
upheld the judgment of conviction and sentence for the offences u/s 302,307,
394, 397 and 450 IPC, as follows:

Section Sentence imposed
For offence under Section 302 | Sentenced to death.
IPC (on two counts);
_For offence under Section 307 | Sentence for life on each
IPC (on two counts); count with fine of Rs.10,000/-
) each on failure of payment RI for
two years each.

For offence under Section 394 | RI for ten years on each count
read with Section 397 (on four | with fine of Rs.5,000/- each

<l

103
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counts); on failure of payment further
S ' RI for one year each.
- For offence under Section 450 | RI for ten years with fine of
IPC. Rs.5,000/-. On failure of
' payment, further RI for one year.
| 2, The learned counsel for the appellant assailed the conviction, inter
_ aha, on the following grounds:

(8)  The trial was not fair as the appellant was not given an -
opportunity to defend by the counsel of his choice.

(b) ~ The Trial Court gravely erred in placing implicit reliance on
the statement of Razia Khatoon (PW-4) and Zeenat Parveen (PW-3)
and on the evidence of recovery of the ornaments and other articles
from the possession of the appellant.

(©) The death sentence awarded by the Trial Court as confirmed

by the High Court is not justified, as no case of rarest of the rare is
made out,

3. The case of the prosecution is that the accused-Santosh Kumar Singh

_ wasknown to the family of Gulam Mohd. including his wife, Noorjahan, son

Javed Akhtar, and daughters viz. Rozi @ Razia and Zeenat Parveen. On 7th
May, 2010, accused came to their house in Sector No.12, Quarter No.B-

- 664, N.C.L. Colony, Singrauli at about 2 p.m. He had a chat with Noorjahan

Begum (deceased) for about 30 minutes. In the same room besides her Rozi

- . @ Razia Khatoon(PW-4) and Zeenat Parveen (PW-3) were also present.

Javed Akhtar (deceased), son of Noorjahan Begum was sleeping in the

_ bedroom. After accused left, Noorjahan Begum (deceased) started offering

Namaz, Rozi @ Razia went to bathroom to take bath and Zeenat Parveen

~ Wwas sitting in the outside room. After sometime, accused came back and
knocked the door; Zeenat Parveen opened the door and the accused came
.inside. At that time Rozi @ Razia came out of the bathroom and saw accused

talking to Zeenat in the outside room, at that moment, the accused suddenly

* pulled out an iron hammer from his T-shirt and hit on the head of Zeenat

Parween two three times with hammer, Zeenat Parveen screamed and became

. unconscious. The accused, thereafier, with intention to kill Noorjahan Begum
. and Javed Akhtar also hit them with hammer on their heads, because of which
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both fell down and became unconscious. After that accused hit Rozi @ Razia =
by the hammer on her head with an intention to kill her resultantly Razia’s -

head got fractured. Thereafter, the accused opened the almirah, sunitcases and
boxes and looted two gold chains, one pair of tops, one pair of bali, one pair
of jhala, three rings, one nose pin and four pairs of silver anklets, artificial
jewellery etc. and Rs. 23,000/~ cash of Noorjahan Begum. He also took out
four brass bangles from the hands of Noorjahan Begum. As aresult of assault
Noorjahan Begum died on the spot. On hearing shrieks of Rozi @ Razia,
Ramesh Satnami (PW-1), Ramawadh Pal (PW-5) and other people of the
colony came. At the time of incident, Gulam Mohd. (PW-2) was on duty and

on receiving the news he came to the place of incident and'took Rozi@ = -

Razia, Zeenat Parveen and Javed Akhtar to Nehru Hospital.

4, On the basis of the report, Ext P-10, of Rozi @ Razia Khatoon
(PW-4), a case Crime No.0/10 was registered under Section 302, 307, 450,

394 & 3971IPC at the Police Station Vindhya Nagar. After receiving the news :

of the death of Noorjahan and Javed Akhtar, Shiv Kumar Dubey (PW-13)
recorded the marg intimation of Ext.P-24 & 25 in Police Chauki Jayant, P.S.
Vindhya Nagar and the marg intimation-Ext.P/10 was sent to the concerned

Police Station, on the basis of which Crime No.Ka-0-304/10 was registered

at P.S. Baidhan and investigation was started.

S. Sub-Inspector, J.S. Paraste (PW-12), on the same day, went at the.
spot and prepared the inquest memo of the body of Noorjahan Begum -

(Ext.P/12).The dead body of Noorjahan Begum was sent for postmortem
examination. After conducting inquest proceedings in respect of the dead body

of Javed Akhtar, the same was also sent for postmortem examination. Dr.
Vinod Sharma(PW.16) examined the injuries of Razia Khatoon and Zeenat
Parveen and found injuries-on their heads. The injuries, grievous in nature, -

were dangerous to life.

6. Dr. V.N. Satnami (PW-10) conducted autopsy of the body of
Noorjahan Begum. He found three injuries on her skull, skull bones were

fractured. He submitted his postmortem report- Ext.P/19. In his opinion, death -

of the deceased was homicidal in nature. Dr. V.N. Satnami (PW-10) also
conducted autopsy of body of Javed Akhtar and found two injuries on his

head. There was depressed fracture of skull bone underneath the injuries. In
his opinion, death of the deceased was homicidal in nature. Postmortem report -

of Javed Akhtar is Ext.P/20.

7 ratl
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7. Anil Upadhyay (PW-11) was the Investigation Officer, who on the -
- same night apprehended the accused from Khariya Chowk and recovered
~ Rs.23,020/- from the pocket ‘of his pants. On the information given by the

: appellant under Section 27 of the Indian Evidence Act, he recovered stolen
articles, iron hammer and blood stained clothes from the house of the accused
. situated in N.C.L. Colony. The recovered articles were identified by Gulam
Mohd (PW.2) and Razia Khatoon (P W-4).

- & _After due investigation, the chargesheet was filed and the case was
- -committed for trial. The appellant denied the guilt and pleaded false unphcatlon
but he did not adduce any evidence in his defence.

~ 9. " Prosecution examined altogether 16 witnesses and produced a number
. of documentary evidence to prove their case. The Trial court on the

appreciation of the evidence held the accused guilty and convicted and

* . sentenced him for the offence as mentioned above, which was affirmed by the
- HighCourt. '

10.  Dr. V N. Satnami (PW— 10), who. performed the postmortem
© examination of the body of NOOI] ahan Begum found the following injuries on
.+ her body )

“(1) 'Reddish_contusi_on Semx4 cm present on right side -
-of forehead. Red blood clot was deposited under the skin.

(2) Lacerated wound 5 cm x 3 cm x bone deep on middle
- of the forehead posteriorly with depressed multiple
. fractures of underlying bone

"~ (3) Lacerated wound 4 cm x 3 cm x bone deep on left
- occipito parietal region of head with depressed multiple.
fractures of underlymg bones.

In his opinion, death of deceased Noorjahan had occurred

* ..asaresult of coma due to head infury. Death was homicidal

. :m nature. The postmortem examindtion report (P/19) was
. written and signed by him.”

On the same day, Dr. Satnami (PW-10) performed postmortem
exammatmn of the body of deceased J aved Akhtar and found the following
mjunes
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“(1) Lacerated wound on left parietal region of head 2
cm x 1 cm x bone deep with peripheral contusions in size
of 6 cm x 5 cm. subcutaneous reddish blood clot with
multiple depressed fractures of underlying bone.

(2) Reddish contusion on occipital region of head 5 cm x
4 cm in size with subcutaneous reddish blood clot with
depressed fracture of underlying bone.

In his opinion, death of Javed Akhtar had occurred as a
result of coma due to injury. Death was homicidal in
nature.”

11.  From the inquest memorandums (Ext.P/6 and P/12) and the evidence
of Sub-Inspector, J.S. Paraste (PW-12) and constable Raj Bahadur Pandey
(PW-15), who conducted inquest, it was established that Noorjahan and Javed
Akhtar died of homicidal injuries found on their bodies.

12.  Anil Upadhyay (PW-11), Investigation Officer arrested the accused
from Khariya Chowk, Main Road, P.S. Shakti Nagar in the presence of
witnesses Mohd.Sadiq (PW-6) and Mohd. Yunus (PW-7) and seized money’
from him and prepared seizure memo- Ext.P-15. After arrest the accused

was brought to the Police Station-Jayant and was interrogated in front of the

witnesses, During interrogation accused gave information regarding jewellery

and the hammer which was used in committing crime; the clothes, hammer

and jewellery were seized from the house of the accused vide memorandum-

Ext.P-13, written by Anil Upadhyay (PW-11). Anil Upadhyay stated that he
went to the house of accused and seized the jewellery article from articles-Al

to A 24; seizure memo-Ext.P-14 was prepared. He had also stated that blood

stained clothes and iron hammer were seized in the presence of witnesses

vide seizure memo- Ext.P-16.

13. Mohd. Sadiq (PW.6) and Mohd. Yunus (PW-7) are the independent
witnesses of the memorandum of seizure. In their statement they deposed that
the Police arrested the accused at Khariya Chowk in their presence and seized
about Rs. 23,000/- from him and the accused was brought to the Police Station-
Jayant for inquiry. At the Police Station the accused disclosed about the
jewellery, hammer and clothes, on the basis of which jewellery, hammer and
clothes were seized. Both the witnesses thereby have corroborated the
statement of Anil Upadhyay(PW-11). During the cross-examination both the
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witnesses, PW-6 and PW-7 admitted that they visited the house of Gulam
* -Mohd. There is no infirmity or contradiction in the statements of the two
witnesses.

14." Mohd. Ayaz Khan (PW-9) stated that on 8th July, 2010 at the request
of the Police he conducted identification of the jewellery at stadium Baidhan
and prior to the identification Police had handed over other jewellefyina
sealed packet. He mixed it and then conducted the identification and during
the identification Gulam Mohd. and Razia had identified the original jewellery.
After identification he had handed over the jewellery in a packet to the Police
who were standing outside the stadium.

15.  Zeenat Parween(PW-3) and Razia Khatoon (PW-4), daughters of
deceased Noorjahan and sisters of deceased Javed Akhtar are the injured
eyewitnesses; both of them received serious injuries at the incident. Both the

" witness PW-3 and PW-4 clearly stated that sometime before the incident, the
accused had come to their house and he being a prior acquaintance, the
accused had taken refreshment sitting with their mother and also was talking
with her. From the statements of both the witnesses the facts of the accused
coming to their house before the incident, taking refreshment with deceased
Noorjahan and talking with her are proved, which is also corroborated from

" the FIR-Ext.P-10. Both these witnesses have also stated that in the past the
accused used to come for tuitions and their mother used to treat the accused
like her son and the photograph of the accused was also hanging .in their
house. From the aforesaid evidence, it is clear that the PW-3 and PW-4 were
in a position to identify the accused, the accused was well acquainted with
both PW-3 and PW-4 since long. The prosecution proved beyond reasonable
doubt that even prior to the incident the accused was known to the deceased
and the injured witnesses PW-3 and PW-4 and on the date of incident also,

the accused had come to their house and had taken refreshments and had
talks.

16.. Zeenat Parveen (PW-3) and Razia Khatoon (PW-4) in their statements
clearly stated that initially the accused left their house and after sometime the
accused had come again to their house. On opening the door he had hit the
hammer on the head of Javed Akhtar, who had come out after hearing screams
of Zeenat Parveen and then after entering into the bedroom he hit deceased
Noorjahan on her head. From the statement of Razia Khatoon (PW-4), it is
" . also clear that the accused after entering the store-room had hit on her head
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and then the accused had taken out the money and Jjewellery from the almirah,
suitcase, box and attaché, etc. In paragraph 7 Zeenat Parveen (PW-3), has
also stated that she had seen the accused hit Javed Akhtar on his head but she
could not see as to who hit Razia and her mother. Such statement cannot be
stated to be contradiction and does not adversely affect the case of the
prosecution in view of the deposition made by Razia Khatoon(PW-4),

17.  Similarly, from the statement of Razia Khatoon (PW-4), we find that
the accused after hitting Zeenat Parveen, Javed Akhtar and No orjahan took
away jewellery, cash amount and the bangles of Noorjahan and then he ran
away after bolting the door from outside.

18.  PW-4 further deposed that after the accused run away by bolting the
door from outside she went into the balcony and stop Satnami (PW-1), who

at that time had taken out his vehicle and was going somewhere. Then, the . '

door was got open. Statements of Razia Khatoon (PW-4) about shouting
from the balcony stopping Satnami (PW-1) and then opening of the doorby -
Satnami are also proved by the statement of Ramesh Satnami (PW-1), who
made similar statement, '

19. In view of the statements made by the injured witnesses ZeenatParveen
(PW-3) and Razia Khatoon (PW-4) as corroborated by the postmortem
report, seizure of jewellery, hammer, blood stained clothes (Ex.P-13)and

statement of Anil Upadhyay (PW- 11), as corroborated by Sadiq (PW-6) - "

and Yunus (PW-7), the Trial Court rightly held the accused guilty for the offences
w/s 302, 307, 394 r/w 397 and 450 IPC.

20.  First ground taken by the learned counsel for the appellant with respect
to denial of opportunity to the accused to be defended by a counsel of his .
choice is incorrect as from the record we find that proper opportunity was
givento the accused.

21.  The order sheets of the Trial Court dated 25th September, 2010 shows
that the appellant made an application that appellant wanted to get the witnesses
cross-examined by senior Advocate, Mr. Rajendra Singh Chauhan, therefore, -
he requested to defer the cross-examination of the witnesses. The Trial court
rejected the application. On 27th September, 2010, counsel of the accused,
Mr. Amrendra Singh, who was defending the accused, refused to defend him.
The Trial Court then appointed one Mr. G.P. Dwivedi, Advocate, as defence
counsel on State expenses. : ’
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.22, On perusal of records it transpires that ShnAmrendra Singh, Advocate. -
had filed his Vakalatnama for representing: the appellant. On 25th September,
2010 when ‘the case was fixed for evidence though he was competent to
- cross-examine the witnesses but he moved the application to defer the cross-

. examination of the witnesses on the ground that the accused wanted to engage -
" senior Advocate, Mr. Rajendra Singh Chauhan. However, neither Raj endra

Singh Chauhan was present nor any Vakalatnama was filed on his behalf. On
. that day, two witnesses, namely Ramesh Satnami (PW-1) and Gulam Mohd.
(PW—2) were examined and Mr. Amrendra Singh, Advocate had cross-

exammed those wrtnesses None of those witnesses were eyewrtnesses in -

. fact one of them, Rarnesh Satnam1 (PW-1) was declared hostile. On 27th

September, 2010, Mr. Amrendra Singh refused to appear on behalf of the
. appellant ‘when the appellant onasking expressed his inability to appoint any
.. counsel. Since there was none to represent the accuséd, the Trial Court
appomteer G.P. Dwivedi, Advocate, to pursue the appeal. The appellant
 hasfailed to show that Mr. GP. Dwivedi was not competent or was incapable
‘of handling the case. On the contrary from the cross-exammatlon of the
. . witnesses made by Mr. G.P. Dwivedi we find that he was competent to deal

N wrth the case. Even on the next date neither Mr. Rajendra Singh Chauhan, L

Advocate app eared nior he filed his Vakalatnama

i 23 The next quest1on is whether death séntence awarded to the appellant .
IS excesswe, d1sproport10nate on the facts and circumstance of the case, i.e.
whether the present case can be termed to be a rarest of the rare case.

124 Guldehnes emerged from Bachan Singh vs. State of Ptinjab, 1980
(2) SCC 684 were notrced by this Court in' Machhi Singh and others vs.
Srare of Punjab 1983 (3) SCC 470 Inthe said case the Court observed

LT - 38. In thrs background the gurdelmes indicated in
e Bachan Singh case, 1980 (2) SCC 684 will have to be culled
. out andapplied to the facts of each individual case where the

L questron of imposing of death sentence arises. The followrng

e proposxtrons emerge from Bachan Smgh case(supra)

_ * (i) The extrerne penalty.of death need not be mﬂrcted
. except in gravest cases of extreme culpability. '

‘ (11) ‘Before optrng for the death penalty the
crrcurnstances of the offender also requrre to be taken 1nto :

]
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" consideration along with the circumstances of the ‘crime’.

(iif) Life imprisonment is the rule and death sentence is
‘an exception. In other words death sentence must be imposed
only when life imprisonment appears to be an altogether
inadequate punishment having regard to the relevant
circumstances of the crime, and provided, and only provided,
the option to impose sentence of imprisonment for life cannot
be conscientiously exercised having regard to the nature and
circumstances of the crime and all the relevant circumstances.

'(iv) A balance sheet of aggravating and mitigating

- éircumstances has to be drawn up and in doing so the mitigating
circumstances have to be accorded full weightage and a just
balance has to be struck betweeén the aggravating and the
mitigating circumstances before the option is exercised. '

39. In order to apply these guidelines inter alia the . -
following questions may be asked and answered: -

_ (a) Isthere something uncommon about the crime which
renders sentence of imprisonment for life inadequate and calls -
. fora death sentence? ’

(b) Are the circumstances of the crime such that there
is no alternative but to impose death sentence even after
according maximum weightage to the mitigating circumstances
which speak in favour of the offender? ST

: 40. If upon taking an overall global view of all the - N
circumstances in the light of the aforesaid proposition and taking
-into account the answers to the questions posed hereinabove,
the circumstances of the case are such that death sentence is
warranted, the court would proceed to do so0.”

25. M Ronny alias Ronald James Alwaris and others vs. State of
Maharashtra, 1998 (3) SCC 625, this Court held: '

“45. These principles have been applied in various
judgments of this Court thereafter and it is unnecessary to
~ multiply the cases here. Whether the case is one of the rarest
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“of the rare casesis a question which has tobe determinedon
. - the facts oof each case. Suffice it to mention that the choiceof - .
“the death sentence ‘has to be made only in the rarest of the
‘ rare. cases ‘and that where culpability of the accused has
_ assumed depravity-or where the accused is found to bean -
" ardent criminal and menace to the society and; where the crime
"7 .'iscommitted inan orgamsed manner and is gruesome, cold-
- blooded ‘heinous and atrocious; where innocent and unarmed -
~ pérsons are attacked and murdered without any provocation,
- thecase: would present special reason for purposes of sub-
" section (3) of Sectlon 354 of the Criminal Procedure Code.”

AR

In Rony alias Ronald James Alwaris (supra) this Court noted the

. Jlaw 1a1d-down by this Court in Allauddin Mian & Ors. Vs. State of Bihar, . -

(1989)3.SCC 5, that unless the nature of the crime and-circumstances of the
- . offender reveal that criminal is a menace to the society and the sentence of life

.- 1mpnsonment would be altogether inadequate, the Coutt should ordinarily . -

.- passalesser punlshment and not punishment of death which should be reserved -
", for exceptlonal case only. C0n31der1ng the cumulative effect of all the factors, -
. like the offences commltted under the influence of extreme mental or emotional

3 . disturbance, the Young age of the accused the possibility of reform and -

: rehablhtanon, etc. the Court may convert the sentence mto life imprisonment.

:,.26,. . In State of Maharashtra vs. Goraksha Ambaji Adsul, 2011 (7)
SCC =4_37 this Court made the following observation: ‘ ~

«30, The principles governing the sentencing policy in
' our criminal jurisprudence have more or less been consistent,
rlght from the pronouncement of the Constitution Bench .
' ]udgment of this Court in Bachan Singh v. State of -
. Punjab,(2010) 8 SCC 775. Awarding punishment is certainly
. anonerous function in the dispensation of criminal justice. The
. court is expeéted to keep in mind the facts, and circumstances
of a case, the principles of law governing award of sentence,
. the legislative intent of special or general statute raised in the
- case and the impact of awarding punishment. These are the
L nuances ‘which need to be examxned by the court with
dlscernment and in depth
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.+ .. 31. The legislative intent behind enacting Section
' ,_;354(3) CrPC clearly demonstrates the concern of the
legislature for taking away a human life and i imposing death
penalty upon the accused Concem for the dignity of the human
~ life postulates resistance to taking a life through law’s
* instrumentalities and that ought not to be done, save in the )
- rarest of rare cases, unless the- alternative option is
unquestlonably foreclosed. In exercise of i its discretion, the
- court ‘would also take into con51deratlon the’ mltlgatlng
circumstances and their resultant effects. "

32. The language of Section 354(3) demonstrates the
~ legislative concern and the conditions which need to be satisfied
. prior to imposition of death penalty. The words, “in the case
* of sentence of death, the special reasons for such sentence”
' unamblguously demonstrate the command of the legislature that
such reasons have to be recorded for imposing the punishment
of death sentence. This is how the concept of the rarest of rare
cases has emerged in law: Viewed from that angle, both the :
"'leglslatwe provisions and judicial pronouncements are atad |
. idem in law. The death penalty should be imposed in the rarest
.+ of rare cases and that too for. special reasons to be recorded.:
- To put it siiply, a death sentence is not a rule but an exception,
_ ."Even the exception must satisfy the prerequisites contemplated
- under Section 354(3) CrPC in light of the dictum of the Court.
in Bachan Singh($upra). s

_ .33. The Constltutlon Bench _]udgment of'this Court in -
Bachan Singh (supra) has been summarised in para38in .
:‘Machhz Singh v. State of Punjab, (1998) 1 SCC 149, and .
. the followmg guidelines have been stated while con31dermg the - .
* possibility of awarding sentence of death (Machhz Smgh -
;‘ca.s'e(supra), SCCp. 489) i

(1) The extreme penalty of death need not be mﬂicted -
except in gravest cases of extreme culpability.- -

(u) Before optlng for the death penalty the *
clrcumstances ofthe ¢ offender also requ]res to be taken i into
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) con51derat10n along w1th the cu'cumstances of the crime’.

(111) Lifei nnpnsonment is the rule and death sentence is*
Uuean exce_ptlon . death sentence must be u'nposed only when
- " life imprisonment appears to be an altogether inadequate.
. ' punishment having regard to the relevant circumstances of the .
..~ crime, and provided, and only provided the option to impose- -
' sentence of imprisonment for life cannot be consciéntiously-
exercised having regard to the nature and cucumstances of
' the crime and all the relevant circumstances.

" (iv). A balance sheet of aggravating-and mltlgatmg |
circumstances has to be drawn up and in doing so thé mitigating

circumstances have to be accorded full weightage and ajust

balance has to be struck between the aggravating and the
: mltlgatmg cucumstances before the option is exercised.”

(emphasis supplled)

34. The judgment in Bachan Sing(supra), did not only ~
* state the above guidelines in some elaboration, but also
_ . specified the mitigating circumstances which could be
;consxdered by the Court while determmmg such serious issues
. and they are as follows: (SCC p. 750, para 206)

* #206. ... ‘Mitigating circmﬂstances —In the exercise
¢ ofiits dlscretlon in the above cases, the court shall take into”
account the following circumstances: . '

(1) That the offence was commltted under the influence
of extreme mental or emotional dlsturbance

! (2) The: age of the accused If the accused is young or‘
old he shall not be sentenced to death. :

(3).The probablhty that the accused would not comm1t

criminal acts of vmlence as would constitute a continuing threat .

o society.

4) The probability that the accused can be refonned
and rehabilitated.
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‘The State shall by evidence prove that the accused does not

satisfy Conditions (3) and  (4) above.

, (5) That in the facts and cu'cumstances of the casé the - :
- accused believed that he was morally Jusnﬁed in committing

the offence.

(6) That the accused acted under the duress or
domination of another person,

(7) That the condition of the accused showed that he

was mentally defective and that the said defect impaired his .

capacity to appreclate the criminality of his conduct.’”

3s. Now We may exariline certain illustrations a arising
from the judicial pronouncements of this Court. ‘

36. In D.K. Basu v. State of W.B.,(2002) 1 SCC
351, this Court took the view that custodial torture and

. consequential death in custody was an offénce which fell in the . )

category of the rarest of rare cases. While specifying the

reasons in support of such decxsmn the Couxt awarded death

penalty in that case. -

37. In Santosh Kumar Sanshbhushan Bariyar v. - '.

State of Maharashira, (1972) 2 SCC 640, this Court also

spelt out in paras 56 to 58 that nature, motive, unpact ofa’
crime, culpability, quality of evidence, socio-economic - °
circumstances, impossibility of rehablhtatlon are the factors e

whichthe court may take into consideration while dealing with
such cases. In that case the friends of the victim had called him

to see a movie and after seeing the movie, aransom call was -
made, but with the fear of being caught, they murdered the .

victim. The Court felt that there was noevidence to show that
the criminals were incapable of reformmg themselves that it
was not a rarest of the rare case, dnd therefore, declined to,
award death sentence to the accused.

b

38. Interpersonal cxrcumstances prevaxlmg between
the deceased and the accused was also held to be a relevant -
consideration in Vashram Narshibhai Rajpara v. State of

T
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Gujarat, (1996) 8 SCC 167, where constant nagging by fannly
. was treated as the mitigating factor, if the accused is meritally
unbalanced and as a result murders the family members. .-
Similarly, the intensity of bitterness which prevailed and the.
. escalation of simmering thoughts into a thirst for revenge and
. retaliation were also considered to be a relevant factor by this
Court in different cases.

39. This Courtin Sattshbhushan Bar:ya (supra) also
considered various doctrines, principles and factors :‘which
would be considéred by the Courts while dealing with such -
cases. The Court discussed in some.elaboration the
applicability of the doctrine of rehabilitation and the doctrine

~ of prudence. While considering the application of the doctrine
. of rehabilitation and the extent of weightage to be given to the
- mitigating circumstances, it noticed the nature of the evidence
.. and the background of the accused. The conviction in that
case was entirely based upon the statement of the approver
and was a case purely of circumstantial evidence. Thus,
applying the doctrine of prudence, it noticed the fact that the
. .accused were unemployed, young men in search of job and
' they were not criminals, In execution of a plan proposed by - -
- the appellant and accepted by others, they kidnapped a friend
of theirs. The kidnapping was done with the motive of procurmg '
ransom from his family but later they murdered him becauise
of the fear of getting caught, and later cut the body into pieces
-and disposed it off at different places. One of the accused had
turned approver and as atready noticed, the covaictioil was
primarily based upon the statement of the approver

“41 .The above principle, as supported by case
_ illustrations, clearly depicts the various precepts which would - °
- govern the exercise of judicial discretion by the courts within . .
the parameters spelt out under Section354(3) CrPC. Awarding
. of death sentence amounts to taking away the life of an-
.. . individual, which is the most valuableright available, whether - .
* . viewed from the constitutional point of view or from-the human ..
" rights point of view. The condition of providing special reasons
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for awarding death penalty isnottobe construed lmgmstlcally D

. but it is to satisfy the basic features.of a reasoning supporting - -
and making award of death penalty unquestionable. The
circumstances and the manner of committing the crime should
be such that it pricks the judicial conscience of the court to the )
extent that the only and inevitable conclusion should be :. -
awarding of death penalty » R

27.  This Court in Ramnaresh and others vs. State of Chamsgarh 2012
(4) SCC 257, noticed the aggravating and rmngatmg clrcumstances with respect
‘ to a crime and held as follows: :

“76 “The law enunciated by thls Court in its recent ‘
judgments, ‘as already noticed, adds and. elaborates the
~ principles that were stated in Bachan Singh, (1980) 28CC .
. 684, and thereafter, in Machhi Singh, (1983) 3SCC 470, The'
aforesaid judgments, prnnanly dissect these principlesi into two
(different compartments—one being the’ “aggravating -
clrcumstances“ while the other being the “mltlgatmg' L
circumstances”, The court would consider the cumu.latlve effect -
“of both these aspécts and normally, it may not .be: very. .
 appropriate for the court to decide the most si gmﬁcant aspect " -
.of sentencing policy with reference to one of the classes under -
any of the following heads while completel v ignoring other
classes under othier heads. To balance the two is the primary _
duty of the court. It will be appropriate for the courtto come
to a final conclusion upon balancmg the exercxse that would -
help to administer the criminal j justice system better and provide ‘
an effective and.meaningful reasomng by the court as .
contemplated under Section 354(3) CrPC! :

Aggravating circumstances

(1) The offences relating to thé commission of heinous
crimes like murder, rape, armed dacoity, kidnapping, etc. by
the accused with a prior record of conviction for capital felony
or offences committed by the person havmg a substantial
history of serious assaults and criminal convictions,

(2) The offence was committéd while the offender
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was engaged in the commission of another seriousoffence.

(3) The offence was committed with the intention to

create a fear psychosis in the public at large and was committed -

in a public place by a weapon or device which clearly could
be hazardous to the life of more than one person.

(4) The offence of murder was committed for ransom
or like offences to receive money or monetary benefits.

(5) Hired killings.

(6) The offence was comrmitted outrageously for want
only while mvolvmg inhumane treatment and torture to the
victim.

(7) The offence was committed by a person while in
lawful custody.

(8} The murder or the offence was committed to
prevent a person lawfully carrying out his duty like arrest or
custody in a place of lawful confinement of himself or another.
For instance, murder is of a person who had acted in lawful
discharge of his duty under Section 43 CrPC.

(9) When the crime is enormous in proportion like
making an attempt of murder of the entire family or members
of a particular community.

(10) When the victim is innocent, helpless or a person

' relies upon the trust of relationship and social norms, like a

child, helpless woman, a daughter or a niece staying with a
father/uncle and is inflicted with the crime by such a trusted
person.

" (11) When murder is committed for a motive which
evidences total depravity and meanness.

(12) When there is a cold-blooded murder without
provocation.

(13) The crime is committed so brutally that it pricks

823
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or shocks:not only the judicial conscience but even the
conscience of the society.

- Mitigating circumstances

(1) The manner and circumstances in and under which
the offence was committed, for example, extreme mental or. '
emotional disturbance or extreme provocation in
contradistinction to all these situations in normal course.

(2) The age of the accused is a televant con31derat10n _
butnot a determinative factor by itself. -

(3) The chances of the accused of not indulging in -
commission of the crime again and the probability of the .
accused belng reformed and rehabilitated.

(4) The condition of the accused shows that he was_
‘mentally defective and the defect impaired his capacity to
.appreciate the circumstances of his criminal conduct. '

(5) The circumstances which, in normal course of life,
would render sucha behav1our possible and-could have the
~ effect of giving rise to mental imbalance in that given situation
- like persistent harassment or, in fact, leading to such a peak of :
" human behaviour that, in the facts and circumstances of the-
case, the accused believed that he was morally _]ustlfied in -
committing the oﬂ'enoe

; (6) Where the court upon proper appreclatmn of .
evidence is of the view that the crime was not committed ina
preordained manner and that the death resulted in the course-

-.of commission of another crimeand that there was a p0551b111ty' '
of it being construed as consequences to the commission of
the primary crime.

(7) Where it is absolutely unsafe to rely upon the
testimony of a sole eyewitness though the prosecution has
brought home the guilt of the accused.

Whﬂe determining the questions relating to sentenclng pohcy, the Court -
laid down the Principles at paragraph 77 which reads as follows:

T

VA
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“77. While determining the questions relatable to
sentencing policy, the court has to follow certain principles
and those principles are the loadstar besides the above
considerations in imposition or otherwise of the death sentence. .

Principles

(1) The court has to apply the test to determine, if it
was the “rarest of rare” case for imposition of a death sentence.

(2) In the opinion of the court, imposition of any other
punishment i.e. life imprisonment would be completely
inadequate and would not meet the ends of justice.

(3) Life imprisonment is the rule and death sentence is
an exception. :

(4) The option to impose sentence of imprisonment
for life cannot be cautiously exercised having regard to the
nature and circumstances of the crime and all relevant

~ considerations. '

(5) The method (planned or otherwise) and the manner
(extent of brutality and inhumanity, etc.) in which the crime
was committed and the circumstances leading to commission
of such heinous crime.”

. 28.  Recently, this Court in Shankar Kisanrao Khade vs. State of
Maharashtra, 2013 (5) SCC 546, dealing with a case of death sentence,
- . observed:

“52. Aggravating circumstances as pointed out above,
of course, are not eéxhaustive so also the miti gating
circumstances. In my considered view, the tests that we have
to apply, while awarding death sentence are “crime test”,
“criminal test” and the “R-R test” and not the “balancing test™.
To award death sentence, the “crime test” has to be fully
satisfied, that is, 100% and “criminal test” 0%, that is, no
mitigating circumstance favouring the accused. If there is any
‘circumstance favouring the accused, like lack of intention to

" commit the crime, possibility of reformation, young age of the
accused, not amenace to the society, no previous track record,
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ete. the “criminal test” may favour the accused to avoid the
capital punishment. Even if both the tests are satisfied, that is,
the aggravating circumstances to the fullest extent and no
mitigating circumstances favouring the accused, still we have
to apply finally the rarest of the rare case test (R-R test). R-R
test depends upon the perception of the society that is
. “society-centric” and not “Judge-centric”, that is, whether the
society will approve the awarding of death sentence to certain
types of crimes or not. While applying that test, the court has
to look into variety of factors like society’s abhorrence,
extreme indignation and antipathy to certain types of crimes
like sexual assault and murder of intellectually challenged minor
girls, suffering from physical disability, old and infirm women
‘with those disabilities, etc. Examples are only illustrative and
" not exhaustive. The courts award death sentence since situation
demands so, due to constitutional compulsion, reflected by
the will of the people and not the will of the Judges.”

29.  Inthe present case the appellant is an educated person, he was about

26 years old at the time of committing the offence. The accused was a tutor in

the family of the deceased-Noorjahan. He was in acquaintance with the

deceased as well as Zeenat Parveen (PW-3) and Razia Khatoon (PW-4).

There is nothing specific to suggest the motive for committing the crime except

the articles and cash taken away by the accused. It is not the case of the

prosecution that the appellant cannot be reformed or that the accused is a

social menace. Apart from the incident in question there is no criminal

antecedent of the appellant. It is true that the accused has committed a heinous

crime, but it cannot be held with certainty that this case falls in the “rarest of
the rare category™. On appreciation of evidence on record and keeping in

mind the facts and circumstances of the case, we are of the view that sentence
of death penalty would be extensive and unduly harsh.

30. Accordingly, we commute the death sentence of appellant to life
imprisonment. The conviction and rest part of the sentence are affirmed.
Appeals are partly allowed.

Appeal partly allowed.
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SUPREME COURT OF INDIA
Before Mr. Justice Sudhansu Jyoti Mukhopadhaya &
' Mr. Justice Prafulla C. Pant

Civil Appeal No. 4335/2007 decided on 2 September, 2014
LIFE INSURANCE CORPORATION OF INDIA

& ors. ... Appellants

Vs, .

TRIVENISHARAN MISHRA - ... Respondent
A Service Law - Appointment - Fixation of maximum

qualification - High Court rightly held that fixation of higher/maximum
qualification is-violative of Article 14 of Constitution of India.

(Paras 3 & 11)
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B.  Service Law - Misconduct - Advertisement was issued -
for appointment on the post of peon fixing qualification as class IX and
candidates having higher qualification were not to be considered -
Respondent suppressed the fact that he was already graduate -
Appellant had imposed the punishment of stoppage of 2 increments
with cumulative effect to another similarly situated employec - High
Court rightly quashed the order of removal from service and directed
for consideration for imposition of similar punishment - Appeal
dismissed. ‘ (Paras 12 to 14)
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JUDGMENT

The Judgment of the Court . was delivered by :
PraruLLa C. PanT, J. :- This appeal is directed against the judgment and
order dated 6th January, 2006 passed by the High Court of Madhya Pradesh
in Writ Petition No. 542 of 2004 whereby the writ petition has been allowed,
and the writ petitioner is directed to be reinstated in service. It is further directed
by the High Court that the appellant may consider to impose the penalty against
the present respondent as was awarded in the case of Daluram Patidar, another
employee of the appellant-Corporation.

2. Brief facts of the case are that Senior Divisional Manager of Life
Insurancé Corporation of India, at Shahdol in order to recruit péons (sub-
staff) invited applications from the qualified candidates through Employment
Exchange, Pursuant to that, respondent - Triveni Sharan Mishra submitted his
application. As per the qualification prescribed by the appellant, a candidate -
was required to have passed Standard IX, but the candidates who have passed
Standard XII and have secured 50% or more marks, Graduates or Post-
graduates were not to be considered for the post. The respondent (writ -
~ petitioner) in his application (Annexure P-3) for the above post mentioned his
qualification “Higher Secondary (XIth old)”. At the end of the application
dated 20th January, 1996, a declaration was made by the candidate (writ '
petitioner) that he did not possess any other qualification except the one _
mentioned in the application. The respondent — writ petitioner appears to -
have got selected for the post of Peon. However, after couple of years of his
service, it was found that he possessed Bachelor’s Degree and he was pursuing
M.A.(previous) in Economics at the time he applied for the post as above. On
this, the respondent was served with the charge-sheet by the appellant and
" departmental enquiry was initiated. On conclusion of the departmental enquiry,
the respondent (writ petitioner) was found guilty of misconduct. Consequently,
he was served with the show-cause notice as to why he be not removed from -
the service. On consideration of the reply submitted by the respondent, the
Seniot Divisional Manager, L.1.C. of India, Shahdol vide his order dated 30th -
October, 2000 (Annexure P-11), removed the respondent - writ petitioner
from the service. The said order was challenged by the respondent before the
Departmental Appellate Authority i.e. Zonal Manager, Life Insurance
Corporation of India, Delhi. Upon consideration of the appeal submitted by
the respondent against imposition of penalty of removal in terms of Regulation
- 39(1)(f) of the LIC of India (Staff) Regulations, 1960 (hereinafter to be referred
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B toas ‘the Regulations’ )passed by the Senior Divisional Manager, Shahdol
the Appellate Authority concurred with the view taken by the said Authonty, ‘

e _ and dismissed the appeal on 18th February, 2003

- 3:. .- Aggrieved bysaid order, the respondent ﬁled writ petition No. 542 of

U 2004(3) before the High Court. The High Court after taking action and hearing
- the parties found that the qualification fixed by the present appellant that the

.candidate shiould not possess the higher qualification than the IXth Standard, -
. is wolatlve of Article14 of the Constitution of India. It further found that sumlarly

S _ situated another employee with the. department was inflicted with the penalty

-of stoppage of increments for two years with cumulative effect, as such the
punishment awarded to the writ petitioner was dlscnmmatory Accordingly,
the writ petition was allowed by the High Court. Aggrieved by the said decision
of the High Court, this appeal was prefen'ed by the employer Life Insurance

L Corporatlon of Indra

4 We have heard leamed counsel for the partles and perused the papers e

" oon record

;- 5. - The qualrﬁcatlonprescnbed by the appellant forthe post ofpeon as o

.- mentloned mAnnexure P- 1 reads asunder: -

~

- b) Quallﬁcatlons A pass in STIX. However Candxdates who
" passed XII Std. and have secured 50% or more marks,
- graduates or post graduates will not be considered.

X o®m o ow o R

s 6. o The&charge-sheet served on the writ petltioner is reprod_ueed below:

CHARGE SHEET

) You Shri Triveni Sharan Mishra, SR 1n0.704768, Sub .
Staff, Divisional Office Shahdol are hereby charged as under

1. .That,in your apphcatton dated 20.01.1996 for the post

. of Sub-Staff, submitted to Shahdol Divisional Office of LIC
of India, you have mentioned your educational quahﬁcatron as
Higher Sécondary (11th old), whereas your educational
=qua11f1cat10n at that time was of Graduation level, which was
more than the desu‘ed quahﬁcatlon for the post of Sub- Staff.

2.,_ " 'I'hat,you have got appointment for the post of Sub-
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Staff by fraudulently making false statement regarding the
educational qualification, whereas you had taken admission as
aregular student in Govt. Post Graduation College Shahdol in
B.A.(Final) in academic year 1989-90 and your Roll no. was
48717 to appear in the examination. And in year 1990-91
also you had taken admission as a Regular student in -
M.A.(Previous) Economics & to appear in the examination
your Roll No. was 12696, which was deliberately suppressed
by you. ' ‘

3. That in the declaration given on 22.03.1996 at the time
of interview also, you have suppressed your actual educational
qualification and fraudulently produced the duplicate Transfer
Certificate no.79, of Government Raghuraj Higher Secondary
School no.1, Shahdol in support of your having passed XI th
standard.

( The provisional list of the documents on the basis of which
the charges are to be proved is enclosed)

Your aforesaid act, is in contravention to rules of the
Corporation and prejudicial to good conduct, thereby violating
the provisions of Regulations 21, 24 and 39(1) of the aforesaid
(Staff) Regulations 1960, for which one or more of the penalties
specified under Regulation 39(1) (a) to (g) can be imposed on
you.

However, before I proceed further in the matter, I
hereby give you an opportunity to either admit or deny the
aforesaid charges in'writing. In case you admit the charges, a
statement of admission and in the event of your denying the
charges, a statement of denial, together with the list of
documents by which and a list of witnesses through whom you
propose to defend your case may be submitted to the
undersigned within a period of 15 days from the date of receipt
-of this charge sheet.

.Incase your written statement, as mentioned above, is
not received within the stipulated period or if it is found to be
unsatisfactory, further proceedings shall ensue without any
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reference to you.”
7. The reply given by the writ petitioner to above charge-sheet to the
Department is quoted below:
“To
The Divisioal Manager I/C.
LIC of India
Divisional Office
Shahdol
M.P.
Through Proper Channel
Dear Sir,

RE: DISCIPLINARY PROCEEDINGS UNDER
REGULATION 39 OF THE LIC OF INDIA (STAFF)
REGULATIONS, 1960 AND CHARGESHEET DATED
29.02.2000, ISSUED TO ME.

With reference to above charge sheet, my submissionis as -
under : S

1. That I was an unemployed person, and I was in dire
need of employment. Therefore, when I got information
regarding vacancy for the post of Sub- Staff from Employment
Exchange Office, l immediately applied for the post of Sub-

2. It is true that the desired qualification for the post of
Sub-Staff was XIth pass along with other documents.

3. Since I was XIth passed, hence | had mentioned my

educational qualification as XIth, as the additional higher

qualification was not a constraint in fulfilling the responsibilities

for the applied post, I had not disclosed it. By doing so I did '
_not intend to suppress my additional qualification.

4. After having been appointed on the post of Sub- Staff,
I have served the Corporation with utmost integrity, honesty
& capacity. And my higher qualification has been useful in
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pérfqnning my duties towards the Corp'oratiém. Thus I have
not violated the regulations 21 & 24, o —
- 5. - If 1 h'a;rq unkﬁowjng'ly yioléted any rules & regulations_, R
1 regret for the same. I have never intended to violate the .
regulations. . © . .. - s
 With my aforesaid submission, T humbly requestyou to takea . : .

", Sympathetic view in my case and absolve me from the above:' . " < -

- - referred charges. - . :
] Yours faithfully,
.. -TriveniSharanMishra- |
. - Sub-staff, Divisional Office,
*-" Shahdol .R.No.704768.”

8. - It is nét dispuited before us that the respondent was .;ilﬁeﬁdy gr aduate- " .

_on the date he submitted his application for the post of Peon, and the declaration

-

* removal to.the writ petitioner, is discriminatory, in the light of the one awatded

" to similarly situated one DalufamPatigiar i.¢. only puriishment of stoppage of Ny

increments for two years with cumulative effect.

9, - Mr. B':B.'Sawhri'e.y,- leéi-j'ned S'éhiorcduqsei appéaring o‘ﬁ behalf of the " R
L appellants heavily relied in the case of Kerala Solvent Extractions Ltd. Vs. .- - -

A. Unnikrishnan and Anr. (2006) 13 8CC 61 9, and itis pointed out that in
said case the maximum educational qualification for a “badli” workman was:

8th standard, and the respondent of said case had made false declaration on -
. which services of said workman were terminated. This Court in said case -
- quashed the award of the Labour Court dated 23rd March, 1992 setting

- aside the order of termination dated 3rd March, 1989 of the workman, and

further set aside the order passed by the High Court of Kerala upholding the
> R v ot “v el ‘

award of t[le Labour Court. ) - o o

- 10, _ We Tha'ye'careﬁﬂ_ly"gohé through the aforesaid case law.In_éaid.case S

. issue mnvolved was not whether or not maximum qualification can be fixed for

- . aClass-IV/ Grade-D employee, nor was in said case the employer appears to

"

.. .-made by him in Annexure P-3 at the time of seeking employmentthathe: - - 7.
. " possessed no other qualification was incorrect. The question beforeusisas - - .
Con to whether the qualification as mentioned above is viblative‘ofArtiné.-l{of T
" the Copstitution of India or not, and as to whether awarding punishment of =
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Sk .' be elther State of mstrumentahty of the State What thrs Court has heldin -

’ _“Kerala'Solvent Extractions Ltd. (Supra) is that the Court should not be led .

. L by misplaced- sympathy Paragraphs 9. and 10 of the. sard Judgment arere-.
R "produced below:, ' L

S eg, Shri Vardyanathan, learned senior counsel for the
. ' -appellant, submitted, in our opinion not without usttﬁcatron, '

'} ¥ that the Labour Court’s reasoning bordered on perversity, and -
. .. 7 suchunreasoned; undue liberalism and misplaced sympathy L
~ .7~ would subvert all dlscipllne in the administration. He'stated

‘ ‘that the management will have no answer to the claims of -
" similarly dlsquahﬁed candidates which might have come tobe -
_:rejected..Those who stated the truth would be saidtobeata.
‘"' disadvantage and those who suppressed it stood to gain. Hé
... further submitted that this laxity of judicial reasoning will .
S 1mpercept1bly introduce slackness and unpredictability in the
. - legal process and, in the final analysrs corrode legmmacy of
- "~ the ]ud1cra1 process.”” _ |

N 10. *.Weare inclined to agree with these submissions. In )
recent times, thereis an increasing évidence of this, perhaps- . '
well. meant but wholly unsustainable tendency towards a
* . denudation of the legitimacy of judicial reasoning and process.
The reliefs granted by the courts must be seen to be logical '
' and tenable within the framework of the law and should not.
" incur and justify ‘thecriticism that the jurisdiction of the courts
" “tends to degenerate into misplaced sympathy, generosity and
.pnvate benevolénce. It is essential to maintain the integrity of
legal reasoning and the legltlmacy of the conclusions. They
_ must emanate loglcally from the legal findings and the judicial
_ results must be seen to be pnncrpled and supportable on those™ -
" 'findings. Expansive judicial mood of mistaken and misplaced
- - compassion at the expense of the legitimacy ofthe process- .~
.+ v+, will eventually] lead to mutually irreconcilable sitnations and
" +.-.. .. -denudethejudicial process ofits drgmty, authonty, predrctablhty -
s and respectablhty” '

_ 11 n our oprmon, inithe present case the ngh Court has rlghtly relred on
- the law lard down by tlus Court in Mohd; Rzazul Usman Gani and Ors Vs

LI
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District & Sessions Judge, Nagpur-and Ors. (2000) 2 SCC 606 wherein it _
has deprecated the criteria of maximum qualification for the post of peons.
Relevant parts of para 16 and para 18 of the said judgment are quoted herein
below:

“16. In the present case we find that the candidates with higher
education than Standard VII were completely shut out for being
considered for the posts of Peons. The Recruitment Rules also
provide for promotion. Rule 3(i1) we may quote:

“(ii) The District Judge may promote-

(a) a Peon, a Watchman, a Gardener, or a
Sweeper to the post of Bailiff:

(b) aPeon,a Watchman, a Gardener, a Sweeper
or a Bailiff to the post of a Regional (Language)
Section Writer, an English Section Writer or a
Clerk; and

(c) a Peon, a Watchman, a Gardener, a Sweeper,
a Bailiff, a Regional (Language) Section Writer,
and English Section Writer or a Clerk to the
post of Stenographer”,

XX XX XX XX XX

18. Ifthe appointment of a candidate to the postofPeonis
restricted to his having qualified up to Standard VII he will
have no chance of promotion to the post of Regional Language
Section Writeror Clerk.................. 2,

12, However, on behalf of the appellants it is contended that suppression
of material information and making false statement to secure the employment,
is a serious offence to attract the dismissal of service. In this connection, learned
senior counsel for the appellants referred to the case of Kendriya Vidvalaya
Sangathan and Ors vs. Ram Ratan Yadav (2003) 3 SCC 437. But in our
opinion, the aforesaid case referred on behalf of the appellants cannot be
applied to the present case for the reason that in the said case the employee
had concealed the facts relating to his character and antecedents. In said case,
the employee who was selected for the post of a Teacher suppressed the
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information that a criminal case relating to offences punishable under sections
323, 341, 294, 506-B read with section 34 of Indian Penal Code was
registered against him. As such the facts in the present case cannot be equated
with the case referred. '

13.  From the papers on record before us, it appears that for mentioning
less qualification to secure the job, similarly situated another employee (one
- Daluram Patidar) was let off by the Life Insurance Corporation of India by
awarding punishment of stoppage of increments for two years with cumulative
effect. We are of the opinion that the High Court has rightly taken note of said
fact while allowing the writ petition, and directing the employer to consider
- the imposition of similar penalty after reinstatement of the writ petitioner.

14.  Therefore in view of the above discussion, we do not find any sufficient
reason to interfere with the impugned order passed by the High Court.
" Accordingly, the appeal is dismissed. No order as to costs.

Appeal dismissed.

LL.R. [2015] M.P., 835
WRIT APPEAL
Before Mr Justice Shantanu Kemkar & Mr. Justice J.K. Jain
W.A. No. 221/2014 (Indore) decided on 25 March, 2014

RITESH KUMAR AJMERA & ors. ... Appellants
Vs. ' ’ )
SMT. MANISHA PARTHAR & ors. ) ... Respondents

Constitution - Article 12 & 226 - Maintainability - Private
person - Held - Learned Single Judge, without recording any finding
that whether the appellant Director and the Private Limited Company
in question were discharging any public duty or failed to discharge any
public duty and they are amenable to the Writ jurisdiction, issued the
directions to the individual and to a Private Limited Company - Same
cannot be sustained - Writ petitions are restored for being decided by
learned Single Judge afresh.  (Paras 10,11 & 12)
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affredfa — fagm ea =iy ¥ ot Fead afifafaa f&d fa
5 w1 wer e PRy W@ uisde fafks sl fai ats
Fodd o7 PdeT 31 @ 2 971 frdfl ate s o1 fdsT o A sed



- 836 RK. Ajmera Vs. Smt, Manisha Parihar (DB) LL. R. [2015]M P.

ﬁmva‘ﬂeaﬁmﬂmﬁaﬂhﬁ wﬁawu@eﬁﬁéemﬁaﬁ
Fwr -t fsg - S T TEF T8 IE@T W goar — - fagrr g

mﬁmﬁm@mﬁ&hﬁsﬁmﬁ

il Y 1

Cases referred :

. AIR 2005 SC 3202 2009 (9) SCC 610 2010 (8) SCC 329 2013

(8) SCC 345.

Vivek Dalal, for the appellants ;
V.P. Khare and P.C. Nair, for the respondent no.1.
- Mini Ravmdran Dy. G.A. for the respondent nos.2 to 6.

: ORDER
' The Order of - the
SHANTANU KEMKAR, J. - With consent heard ﬁnally

2. This order shall govern the disposal of the¢ W.A. No.222/14, W.A. - . .-
No.228/14, W.A.>"
No.233/14, WA,
No.237/14, W.A. -
No.241/14, WA,
No.245/14, W.A. -
No.249/14, W.A. .
No.253/14, WA.
No.257/14, WA. - .
No.261/14, W.A- ~ -~

No.223/14, W.A.
No.229/14, W.A.

‘No.234/14, W.A.
- No.238/14, W.A.
No.242/14, W.A.
. No.246/14; W.A.
- No.250/14, W.A.
No.254/14, W.A.

. No.258/14, W.A.

No.224/14, W.A.
No.231/14, WA,
No.235/14, W.A,
No.239/14, W.A.
No.243/14, W.A.
N0.247/14, W.A.
No.251/14, W.A.
No.255/14, W.A.
No.259/14, W.A.

Court ', was-

No.225/14, W.A.
N0_232/14 W.A.

No0.236/14, W.A.
No0.240/14, W.A.
No.244/14, W.A.
No.248/14, W.A.
No0.252/14, W.A.

No.256/14, W.A.
No.260714, W.A.

-eq,ﬂazrmaga

&elivered by :

" No.262/14, W.A. No.265/14, W.A. No. 267/14, W:A. No.271/14 dnd WA.T’ i
. No.272/14 as they arise out 6f a common order dated 30.11 2013 passedin ~

various writ petitions observing that the questton involved in all of them are
“idéntical in nature,

3. ' Forthe sake of convenience, facts are taken from Writ Appeal No.221/
14 arlsmg out 6f the order passed in W.P. No.12992/13. :

4. The first respondent; had filed the aforesald writ petitit_bn cl"airning
following reliefs:-- T

“@  tocallforthe relevant records of the case;

T



1.

I L:R. [2015]M P R. K A_]mera Vs Smt Mamsha Panhar (DB) 837

) “to direct the pohceAuthontles for reglstranon~_ Lo
" of FLR. agalnst the culprlt dlrectors/shareholderslpromoters -
of the company; - : : : -

‘@)~ to return the amount of Rs.50, 000/- along with
. the interest of current market rate to the petltloner oralternately =~ .
Rs.16.50 crores collected by the company along with interest = - -
T oat current market rate to the residents Welfare Society fonned -
by the plot owners of the Phoenix Townshlp,

) (1v) - to dlrect the statutory authorlty to take- over
. thé management of the company and do the developmentof .
the township Wthh cornpnses thousands of residents hke L
- petmoner S . - "

: (v) _ to awa‘rd costs.of this petition;

Sa D vy, any otherwnt or dlrectlon Wh.lChthlS Honble

. Court ray deem fit and proper in'the pecuhar c1rcumstances "
of the case may also be 1ssued SO

A  The Writ Court vide 1mpugned common order dlsposed of the wnt
petmon by gmng followmg directions: - . .

. . “1. ongmal Directors and substttuted Dlrectors namely
- M NtleshAJmera, Smt. Sonalt Ajmera, thesh Ajméraand
" Mr. Chirag Shah will join as Dlrectors of respondent No 6/ -!‘,
 company withina period of two, weeks '

o 2. respondent No. 6/company shall compete all the.”
** ~ formalities-and shortcomings of the Phoenix Townshlp as
“. promised initially within a period of six months without fail: .
- The plots shall be demarcated and shall be marked so thatthe * ~ -
same canbe 1dent1fied easﬂy by each of the plot holder F

~ 3. Respondent No. 6Icompany shall keep on site ofﬁce ' _
" at Phoenix Township so that the- plot holders can get the_ S
D mredmformatlon easily. ~ ) L

% 7 4. Sofar as WP No. 13623/2013 13629/2013 and,‘ o
_ .-1363 1/2013 are concemed, the allegatlons are that petitioner -* - -
. of these petltxons are cheated as the amount ‘was recewed S
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against allotment of plots in Phoenix Township but now the
respondent No.6/company is offering the plots else where. In
this regard suffice to say that respondent No.6/company shall
fulfill the promise. Petitioner of these petitions are at liberty to
take legal action in accordance with law,

5. Itisinformed that the plot holders who have issued

cheques from time to time, were dishonoured. If the cheques

are dishonoured then at the time of giving possession, it will be

incumbent upon the plot holders to clear the dues for which

the cheques were given. Similarly the outstanding amount which

. is shown in the sale deeds for which No Dues Certificate is

not issued by respondent No.6/company, shall be, payable at

the time of possession. Needful shall also be done by the

respondent No.6/company and its Directors for collecting the

sale deeds from the Office of Sub Registrar. In case of default

in compliance of any of the directions issued by this Court,

upon production of copy of the order, competent authority

shall take appropriate action including criminal against

respondent No.6/company andits Directors in accordance with

law”. ' ' ‘

6. It has been argued by the learned counsel for the appellant that the
learned Single Judge has committed gross illegality in issning impugned
directions for which no relief was claimed. He submits that issuance of the
aforesaid directions to the appellant and to the Private Limited Company which
has also filed appeals against the impugned common order is beyond the scope
of the writ jurisdiction as the appellants, Directors/Exdirectors of the company
in question "Phoenix Devcons Pvt. Ltd.’ are not amenable to the writ jurisdiction.
Neither the appellant, nor the company are discharging any public duty which
can be directed to be enforced by issuance of the writ and that they are not an
authority under Article 12 of the Constitution. He further argued that the
Commissioner's report received on the basis of the interim order passed by
the learned Single Judge was in fact in favour of the appellants and the company,
in the circumstances, there was absolutely no necessity for issuing the impugned
directions. He submits that the direction No.1 contained in the order is matter
relating to the Company Law regarding which there is a complete procedure
and dehors to that no such direction can be issued in writ jurisdiction. He also
submits that even if there were any deficiencies noticed, the learned Single
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Judge should have only directed the writ petitioner to approach the State
Government Authorities or any other appropriate forum for redressal of the
grievance or the official respondents could have been issued some directions
in accordance with law, but no directions in the nature contained in the impugned
order could have been issued. He also submitted that the appellants' averments
made in reply paragraph Nos.7, 8, 9 and 10 have been completely ignored
by the learned Single Judge and the mention in the order that the appellant
had agreed for issuance of the direction is wrong.

7. On the other hand, learned counsel appearing for the writ petitioners
have supported the impugned order and have stated that on account of the
lapses on the part of the appellant and the company, the writ petition was filed
in which taking into consideration the Commissioner's report, the impugned

_ directions have rightly been issued by the learned Single Judge which are well
- within the writ jurisdiction. In support, learned counsel for the writ petitioners

placed reliance on the judgments of the Supreme Court delivered in the cases
of Binny Ltd. and another Vs. Sadasivan and others (AIR 2005 SC, 3202);
Babubhai Jamnadas Patel Vs. State of Gujrat and others (2009 (9) SCC,
610) and Shalini Shyam Shetty and another Vs. Rajendra Shankar Patil
(2010 (8) SCC, 329).

8. We have heard learned counsel for the parties at length. Perused the
impugned order, averments made in the writ petition, reply and the annexures
as also the Commissioner's report.

9. On going through the relief clause as extracted above, we find that the
writ petitioner had prayed for issuance of directions to the police authorities
for registration of F.IR. against the culprits directors/shareholders/promoters
of the company and to return the amount of Rs.50,000/- along with interest of

* current market rate to the petitioner or alternately Rs.16.50 crores collected

by the company along with interest at current market rate to the residents
Welfare Society formed by the plot owners of the Phoenix Township and to

- direct the statutory authority to take over the management of the company

and do the development of the township whlch comprises thousands of
residents like petitioner.

10.  However, instead of passing the order in regard to the reliefs claimed,
we find that the learned Single Judge has issued altogether different directions

* than what was prayed. The Commissioner's report also prima facie appears
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to have not been rightly dealt with. The learned Single Judge beforé issuance
of the impugned direction did not consider and decide as to whether the
appellant Director and the Private Limited Company in question are amenable
to writ jurisdiction, are they discharging any public duty and whether they
failed to discharge any public duty. In our considered view, the learned Single
Judge could not have issued impugned directions to the individuals who are
Directors of the Private Ltd. Company or to a private company without firstly
giving any finding about constitution of the company, as to whether the entire
share capital of the company is held by the Government; whether its
administration is in the hands of the Board of Directors appointed by the
Government and whether there exists within the company deep and pervasive
State control. The Writ Court béfore issuing the impugned direction was
required to examine the factors which are required to be considered, like
whether the functions carried out by the company are closely related to the
governmental function. The other factors like formation of appellant's company,
its objectives, functions, its management and control, financial aids received
by it, the question of its dominations by the Government as all these matters
would only render it in as authority amenable to writ jurisdiction of High Court.
Having failed to consider all these related issues in view of the law laid down
by the Supreme Court in the case of Balmer Lawrie & Co. Ltd. Vs. Partha
Sarathi Sen Roy, reported in 2013 (8) SCC, 345, the impugned directions as
also the order passed by the learned Single Judge cannot be sustained.

11.  Asregards the reliance of the petitioner on the judgment passed by
the Supreme Court in the case of Binny Ltd. and another Vs. Sadasivan
and others (supra), the same will not help the petitioner for the simple reason
that in that case also, the Supreme Court has held that a writ of mandamus
can be issued against a private body or a person, but for enforcement of
public duty (emphasis supplied) . In the case of Babubhai Jamnadas Patel
Vs. State of Gujrat and others (supra), the Supreme Court has held that the
High Court and Supreme Court are sentinels of justice. They have been vested
with extra powers of judicial review and supervision to ensure that rights of
citizens are duly protected. Courts have to maintain a constant vigil against
inaction of authorities in discharging their duties and obligation in the interest
of citizens, for whom they exist. The Supreme Court as also the High Court
‘have to issue appropriate writ or directions from time to time to ensure that
the authorities performed at least such duties as they were required to perform
under various statutes and orders passed by administration. However, we



[

LL.R.[2015]M.P. Rohit Vs. State of M.P. (DB) 841

find in the present case, the directions which have been issued by the learned
Single Judge are not to the authorities but, the same are issued to the individual
and to a private limited company without recording a finding that they are
amenable to the writ jurisdiction as they failed in discharging any public duty.
In the case of Shalini Shyam Shetty and another Vs. Rajendra Shankar
Patil, again the Supreme Court has said that under the phraseology of Article
226, the High Court can issue writ to any person but, the person against

whom writ will be issued must have some statutory or public duty to perform
. (Emphasis supplied) .

12.  Keeping in view the aforesaid clear legal position, we are of the view
that in the absence of there being finding recorded by the Writ Court in terms
of the law laid down by the Supreme Court in various cases referred to above,
in our considered view, the order passed by the learned Single Judge cannot
be sustained. We, accordingly, set aside the impugned order. Writ Petitions

are restored to its original numbers for being decided by the Single Bench
afresh.

Order accordingly.

LL.R. [2015] M.P.,, 841
WRITAPPEAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice Jarat Kumar Jain
W.A. No.556/2013 (Indore) decided on 28 March, 2014

ROHIT ... Appellant
Vs.
STATE OF M P. & ors. ... Respondents

A. Service Law - Selection Process - Estoppel - A person
who had participated in selection process cannot challenge the selection
process on the ground of estoppel. . (Para 10)

> dar fafer — g7 gfFar — ﬁw w3 gfea forad 9g+

‘gfear ¥ ﬁwﬁméwmu%maﬁﬁwa}mw—fﬁiﬁﬁ

? WPl

B. Service Law - Appointment - Merit list - Mere on the basis

of selection, a person is not entitled to claim appointment. (Para12)
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Cases referred : '

2008 (3) MPLJ 394, 2008 (4) SCC 171, 2011 (1) SCC 150, 1999
(1) JT 101, 1992 (4) SCC 683, AIR 1998 SC 375, W.P(s) No. 483/2005
(Jabalpur) decided on 14.01.2005

Archana Kher, for the appellant.
Mini Ravindran, Dy.G.A. for the respondent/State.
S.R. Saraf, for the respondent no. 5.

ORDER

The Order of the Court was delivered by :
SHANTANU KEMKAR, J. :- By filing this intra court appeal under Section 2 (1)
of the Madhya Pradesh Uchcha Nyayalaya (Khand Nyayapeeth Ko Appeal)

" Adhiniyam, 2005, the appellant / writ petitioner of Writ Petition No.4393/
2011 has challenged the common order dated 05.12.2012 passed in Writ
Petition N0.4393/2011 and in Writ Petition No.2314/2011.

2. Briefly stated, in pursuance to the advertisement dated 14.06.2008 issued
by Gram Panchayat, Sajwani inviting applications for appointment on the post of
Panchayat Karmi, the appellant submitted his application. In the merit list of the
candidates prepared by the Gram Panchayat the appellant's name was at Serial
No.1. However, no order of appointment was issued in favour of the appellant
and the Chief Executive Officer, Janpad Panchayat, Barwani, on behalf of Gram
Panchayat, Sajwani, issued a fresh advertisement on 01.01.2009 inviting

applications for appointment on the said post. The appellant again applied for the,

said post. Again his name was at Serial No.1 in the merit list of the candidates.
This time also, no appointment order was issued and instead the post was re-.
advertised vide advertisement dated 03.06.2009.

3. In pursuance to this third advertisement dated 03/06/2009 the appellant
again submitted his application for being appointed on the said post of Panchayat
Karmi. In this process of appointment, the 5th respondent stood first in the
merit list and as such an order of appointment dated 27.06.2009 was issued
in favour of 5th respondent, appointing him as Panchayat Karmi. Thereafter,
he was conferred with the powers of Secretary under Section 69 (1) of the

MP Panchayat Raj Evam Gram Swaraj Adhiniyam, 1993 vide orders dated .

18.08.2009 issued by the Chief Executive Officer on approval of the Collector.
4. - When the matter stood thus, the Chief Executive Officer, on apprO\;a.l

'
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of the Collector, Barwani, issued an order dated 09.06.2010 revoking the
Secretarial powers of the 5th respondent on the ground that the appointment
made by the Gram Panchayat was illegal as for the third time the advertisement
was issued only to favour the 5th respondent. Feeling aggrieved, the 5th
respondent filed Writ Petition No.2314/2011 challeriging the order dated
09.06.2010 whereas the present appellant filed Writ Petition No.4393/2011,
seeking directions to appoint him on the post of Panchayat Karmi stating
therein that since he had received the highest marks in the earlier two round of
selection process, he ought to have been given appointment. '

5. The learned Single Judge by the impugned order allowed Writ Petition
No0.2314/2011 filed by the 5th respondent and set aside the order dated
09/06/2010, and dismissed the appellant's Writ Petition No0.4393/2011 |

* claiming appointment on the basis of earlier two selection process. Aggneved, .

the appellant has filed this appeal.

6. It has been argued by the learned counsel for the appellant that the
learned Single Judge has committed error in allowing the writ petition of the
5th respondent on the basis of the judgment passed by a Division Bench of .
this Court in the case of Lalla Prasad Burman v. State of Madhya Pradesh
reported in 2008 (3) MPLJ 394. She submits that in the earlier two round of
process of appointment, the appellant being the most meritorious, the third
advertisement could not have been issued by the Gram Panchayat.

7. On the other hand learned counsel appearing for the respondcnts
have supported the impugned order passed by the learned Smgle Judge and
have prayed for dismissal of the writ appeal.

8. We have considered the rival submissions and have gone through the
lmpugned order as also the record.

9. It isnot in dispute that in the earlier process of making appointment,

the appellant was kept at top in the merit list. However, it is also clear from"
the record that no appointment was made in the earlier two process of
appointment but the post was re-advertised on 03.06.2009. In response to

the advertisement dated 03/06/2009, the appellant again applied and
participated in the selection process. In this process of selection, the 5th
respondent being the most meritorious candidate amongst all the candidates
including the appellant, an order of appointment was issued in his favour.
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10.  From the narration of the aforesaid facts, it is undoubtedly clear that
the appellant who is claiming his appointment on the basis of earlier two process
of appointment had participated in the third round of process of appointment
in which he was not successful. It is now well settled that having unsuccessfully
* participated in the process of selection without any demur, the candidate is
estopped from challenging the selection process on account of principles of
estoppel, acquiescence, waiver and doctrine of approbate and reprobate;
[See Dhananjay Malik & others v. State of Uttaranchal 2008 (4) SCC
171; Vijendra Kumar Verma v. Public Service Commission 2011 (1)8CC
150; Utkal University etc. v. Dr. Nrusingha Charan Sarangi & others
1999 (1) JT 101 and 1992 (4) SCC 683].

12, Undoubtedly on earlier two occasions, the appellant was merely put
in the merit list and no order of appointment was ever issued in his favour.
Now, it is also well settled that on the basis of mere selection, the candidate is
not entitled to demand the appointment.[See Government of Orissa v.
Harprasad Das & others AIR 1998 SC-375 as also a Division Bench of this
Court in the case of Ramswaroop v. Union of India [Writ Petition (s) No.483/
2005 decided on 14.01.2005 at Jabalpur]

13. Asregardsreliance on the Division Bench judgment of this Court
passed in Lalla Prasad Burman (supra), we are of the view that the same
has rightly been relied by the writ Court for allowing Writ Petition No.23 14/
2011 filed by the 5th respondent as before passing the order dated 09.06.2010
denotifying the 5th respondent Panchyat Karmi as a Panchyat Secretary no
enquiry was held as required under Rule 7 of the MP Panchayat Service
(Discipline & Appeal) Rules, 1999,

14.  Inview of the aforesaid clear legal position and in view of the fact that
the appellant had participated in the 3rd round of selection process and on
being unsuccessful it was not open for the appellant to challenge the selection
process and also to seek appointment on the basis of selection list, as prepared
in pursuance to the first and second advertisements as on the basis of merit list
alone, the appellant could not claim the appointment.

I15.  Intheresult, the appeal fails and is hereby dismissed.
No orders as to the costs.

Appeal dismissed.
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L.L.R. [2015] M.P., 845
WRIT PETITION
Before Mr. Justice K.K. Trivedi
W.P. No. 14747/2008 (Jabalpur) decided on 7 May, 2013

K.K.GUPTA ... Petitioner
Vs.
STATE OF M.P. & ors. _ ... Respondents

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule-13 - Competence to issue a charge-sheet and to impose a penalty
of removil from service by respondent no. 5 who was incharge Chief
Medical & Health Officer - Held - Officers who have been given the current
charge can not exercise statutory powers - As there was no delegation of
powers in favour of respondent no. 5 to initiate D.E. against petitioner
and respondent no. 5 has also included himself as a witness proves that he
was having certain bias against the petitioner - Therefore, charge-sheet
and inquiry is bad in law - Impugned orders are quashed - Petitioner be
reinstated with all consequential benefits - However respondents can
initiate D.E. afresh in accordance with law. (Paras 8 & 9)

Rifaer dar (affover, faor giv afte) Fram, 7.3, 1966, Fra—13
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ol ¢ fo ot @ freg a5 qaive wEar o - gufad ariv—u= vq o
fafer sfola argfaa — snafia sndwr afirafen — @l <t v iR
aEl & Wi qerd fear 9@ — e gyweffer faftr aqer 9 RR R
Frarfa sa s & 9ad 21
Cases referred :

1973 JLJ 405, W.P. No. 13590/2009. (S) (Jabalpur) decided on
11.03.2011.

P.N. Dubey, for the petitioner.
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S.K. Shrivastava, P.L. for the respondents no. 1 to 4.
D.K. Dixit, for the respondent no. 5.

ORDER

K.K. TriveDt, J. :- This petition under Article 226 of the Constitution
of India is directed against the order dated 27.04.2007 passed by the
respondent No.5 in his capacity as incharge Chief Medical & Health Officer,
Katni, as also the order dated 22.05.2008 by which the appeal preferred by
* the petitioner against the order of penalty has been dismissed mainly on the
ground of competence of respondent No.5 to impose such a penalty of removal
from service on the petitioner after departmental enquiry.

2. Brief facts giving rise to filing of this petition are that the petitioner was
initially appointed as Superior Field Worker in the District Filaria Unit, Katni.
He was subsequently promoted on the post of Insect Collector on 27.04.2005.
It is the averment of the petitioner that except the impugned charge-sheet
issued to him, no disciplinary action whatsoever was taken against him, He
was diligently, efficiently and honestly discharging the duties. However, as
soon as the respondent No.5 was made incharge Chief Medical & Health
Officer, the petitioner became an eyesore of the said respondent, who was
putting pressure on the petitioner to do certain work. When the petitioner
refused to carry out such orders, which according to the petitioner were illegal,
he was threatened to dire consequences. The respondent No.5 thereafter
issued an order of suspension against the petitioner on 13.09.2006 and issued
a charge-sheet to the petitioner on 09.10.2006. As many as 7 charges were
leveled against the petitioner, which he denied. However, subsequently a
supplementary charge-sheet was issued to the petitioner by the same authority
alleging three more charges on 23.12.2006. Surprisingly, the respondent No.5
described himself'as a witness against the alleged charges in the supplementary
charge-sheet. A reply was submitted by the petitioner, which was not accepted.
and ultimately an Enquiry Officer was appointed. Enquiry was conducted in
hasty manner and a report was drawn against the petitioner.

3. In the meanwhile since the complaints of the petitioner were not being
looked into by the authorities of the Department, he made complaint before
the Lokayukt and the Collector of the District but nothing was done. A show
cause was issued to the petitioner along with the enquiry report calling his
explanation alleging that certain charges were fully proved and certain charges
were partially proved against the petitioner in the enquiry. The petitioner was
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having no hope that he will getany justice in the hands of respondent No.5
and despite all attempts since the petitioner was not granted any justice, on

- - theother hand the order of penalty was issued against him, the petitioner was

left with no option but to file an appeal and simultaneously approached this
" Court by way of filing W.P. No.8440/2007 (S). However, as the appeal against -

* the order of penalty was pending before respondent No.3, this Court disposed
" of the writ petition directing the authorities to decide the appeal against the
order of penalty, vide order dated 13.07. 2007: The said order was brought
to the notice of the authorities but since respondent No.3 has rejected the '
appeal of the petitioner without any cogent reason, ultimately the petitioner is
reqmred to file this writ petltlon before this Court.

4. Uponissuanceof the notice of the writ petltlon the respondents No.1
to 4 have filed their return and have denied the allegations made in the petition.

It is contended by the respondents that the enquiry was rightly conducted in
terms of the provisions of Madhya Pradesh Civil Services (Classification,

. ‘Control & Appeal) Rules, 1966 (herein after referred to as 'Rules'). Since the
charges were found proved against the petitioner, the competent authority,
i.e. respondent No.4, has passed the order of punishment as prescribed under
the Rules. 1t is contended that the petitioner is habitual in creating pressure
- upon the authorities by making false complaints and these facts were found
proved in the enquiry. The respondent No.5 was the competent authority to
impose the penalty on the petitioner as he was holding current charge of the
post of Chief Medical & Health Officer, Katni, at the relevant time. It is, thus,
contended that entire petition is misconceived and based on misleading
statements, therefore, the same is liable to be dismissed.

- . 5. This Court has specifically ordered the respondents-authorities to

produce the relevant enquiry record. However, the enquiry record despite
demand has not been made available to this Court, though orally it was assured
by learned Panel Lawyer appearing for the respondents. ’

_.6.  Heard learned Counsel for the parties at length and examined the
- record. : ‘

7. As is vehemently contended by learned Counsel for the petitioner,
‘substantive rank of respondent No.5 at the relevant time was that of the
Medical Specialist. He was not regularly promoted on the post of Chief
Medical & Health Officer, Katni. This fact is not disputed by the respondents
though they have tried to say that the respondent No.5 was eligible to be -
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appointed on the post of Chief Medical & Health Officer and was in fact
given the current charge of the post. The fact remains that the respondent
No.5 was only holding the current charge of the postof Chief Medical &
Health Officer, Katni at the relevant time. It is trite that only a person, who is
given the regular appointment on the post of appointing authority of any
employee, is authorized to exercise the statutory powers. No debate on this is
required as the same has already been settled in view of the law laid-down by
the Apex Court in several cases. On an occasion, this Court has examined the
law in this respect and has given categorical findings in this respect. This issue
came up for consideration before the Full Bench of this Court in the case of
Girija Shanker Shukla vs. Sub Divisional Officer, Harda and others, 1973
JLJ 405. Considering the law laid-down by the Apex Court in several cases,
the Full Bench of this Court has held in paragraphs 16 and 17 as under:

"16. The above cited decision of the Supreme Court clearly
show that the authority of Ramratan's case, is in no way
impaired; rather the view taken therein stands reinforced.
However, that decision applies only to situations like those
under Article 311(1) of the Constitution or the Defence of India
Actor Rules where the delegate is names and further delegation

. is prohibited expressly or impliedly. In all such cases, emphasis
is onrank, and the power can be exercised only by the holder -
of that rank.”However,‘ there are other categories of cases,
like the present, where emphasis is not on rank but only on the

~ authority to discharge a certain function. In this latter class of
cases, all that has to be examined is whether the person
discharging the impugned function is so empowered or niot,
there being no prohibition, express or implied, against
delegation and there being no such emphasis on rank. The
category to which a case belongs will depend on the nature of -
the function and the context in which the power is given. Thus,
in every case the purpose and nature of the function, the
provision conferring power and the context or setting in which

" it appears, have all to be seen in order to determine whether
the power can be exercised only by the holder of a particular
rank and none else.

17.  From the decisions of the Supreme Court it follows
that a person appointed permanently or to officiate on a post



L ILR[2015]MP KK GuptaVs State of MP. .. 849 -

© - holdsthat rank, whereas a person who is placed onlyin currentf' )
- charge of duties of a post does not hold that rank. Accordmgly, .
those functions or powers of the post which depend on'the =
rank cannot be discharged by a person who'is placed only in
current charge of the duties of that post." )

. Thts makes it clear that only the admlmstratlve functions are requlred tobe o :

discharged or the day to day work of the postis required to be discharged by

_ . _ an'incumbent if he is posted on current charge of the said post. The statutory " . |
" . functions are requlred to be dlscharged by any such authorlty only when

substanttvely a regular person is posted on the said post. Admittedly the
respondent No.5 was a specialist as was certified by the authorities under the -

Right to Information Act on 21.10.2008. It was categorically mformed to the . - e

. ‘petitioner that the respondent No.5 was a Specialist in Pediatrics posted in . L
~ District Hosprtal Katni and his salary was béing drawn against the said post ~ -
from District Hospital, Katni, However, he was made incharge ChiefMedical

. . & Health Officer of Katni. This being so, the respondent No.5 was not -, «
‘authorized to exercise the functions as a Disciplinary Authority againstthe - ¢

petitioner. This fact is fuither proved by the findings recorded by the Appellate )
Authority in the order passed in appeal filed by the petitioner: There was a

. circular issued by the State Government 'in Health & Family Welfare e
" - Department 'on 06.06.1998 reiterating the circular issued by the State = -
Government way back. it was said that the officers, who are to be- glven the = * ..

current charge of the post, are required to function in terms of the circular,

~ which was issued by the General Administration Department of Govt. of - o

Madhya Pradesh on 1st February, 1964. The State Government has |
. categorically said that the-officers, who have been given the current charge, -

are not required to discharge the statutory functions attached to the post on

" which they are simply discharging the duties on current charge The clrcular_
 of the State Governinent réads thus:

- "Copy of GA.D. Memorandum No. 213/2475-1(iii)/ 63 dated

. .18t February, 1964’ addressed to Alt Departments of . N

C Govcrnrnent efc.

o Sub Arrangement for holdmg current charge of the dutles of - ) -
ha post by another ofﬁcer dunng the absence of the regular :
_incumbent of the post ' . B
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Ref:> This Deptt.'s Memo No.1707-CR.175-1(iii)/61, dated
the 5* July, 1961.

In this department's Memorandum, referred to above,
it was decided that an order appointing officer to held the
current charge of the duties of another.post should, in the-
absence of any specific directions to the contrary, be deemed -
to clothe the officer withall the powers vested in the full-fledged
incumbent of the post, even though he may not get the full pay
of the post

2/ The State Government has since been adwsed that the
statutory functions attached to any designated post can be
performed only by a person holding a post so desi gnated and .
not by one appointed to hold current charge of the duties of
that post. An officer appointed to perform the current duties -
- of a post can exercise administrative or financial powers vested

- in the full-fledged incumbent such as are granted by
administrative orders, officer memorandum and the like. He
cannot however, exercise statutory powers whether those .
‘powers-are derived direct from an Act of the Legislature or
Rules, regulations or Bye-Laws made under any article of the

. Constitution (e.g. Fundamental) Rules, Civil Services-

(Classification, Control and Appeal) Rules, Civil Services’
Regulations, Rules regarding delegation of Financial Powers
etc.) .

3 The above legal position may, in supersession of this
. department's memo under reference, please be borne in mind -
while appointing Government servants to hold current charge
of the duties of posts, other than their own."

These are the categorical averments made in the petition by the petitioner and
the documents are also annexed in support of such averments, more particularly
in paragraph 5.10 and 5.11 of the petltlon as also the grounds raised in the :
ground paras of the writ petition.

8. As against this, the retirn filed by the respondents nowhere meets out.
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" such allegatrons speclﬁcally denymg thém nor the return of the’ State

A'Government contains an averment that the circular issued by the State o
-~ Government way back was superseded or replaced by any other circular. In . .

-absence of sucha categorical statement, it has to' be held that theallegations =
: made by the petitioner are cotrect. Further, this Court has looked into this X )

“-:-.issue in W.P.No. 13590/2009 (8), Ramesh Kumar Pandey vs. State of
. M.P. & others, decided on 11.03.2011 and has specifically given the finding -
.. again based on the decision rendered by the Full Bench of this Court in the -

case of Girja Shanker Shukla (supra) in the following manner:

"In view of the foregoing discussions and on consideration of
the provision of Rule 13 of the M.P. Civil Services
"(Classification, Control and Appeal) Rules, 1966 as well as
~« the schedule of recruitment Rules of 1988 and the order
*-Annexure R-1 whereby the additional charge have been given
. to Mr. Shriram Tiwari, in the opinion of this Court the power
o of the dlsclpllnary authorlty has not been conferred on him,
. -however, he is incompetent to issue the charge-sheet. . _
o Accordmgly, this petition is allowed. Charge-sheet Annéxure -
- . P-1 dated 24th of July, 2009 issued bythe incompetent person
' is hereby quashed,.consequently no. further action in the -
" departmental enquiry proceeding may be taken. However, the
" respondentsare at  liberty to take further acuon in accordance ‘
withlaw." . - '

e ThIS belng 50, itis clear that the respondent No. 5 was not competent authority
. to initiate any departmental enquiry against the petitioner by issuance of the
-; ".charge-sheet. Had it'been a case that there is any delegation of power
" -conferring any right or authority on the respondent No.5 to initiate any
. . proceeding under the Rules against the petitioner, the said document would
"+ - ~havebeen filed by the respondents. In absence of such adocument, ithasto

be inferred that there was no delegation of power in favour of resp ondent

-No.5 to initiate any departmental enquiry against the petitioner and as such .

the charge-sheet itself is bad in'law. One more aspect is required to be

exammed Ifthe respondent No.5 was the complainant or a witness in the - -

departmental enquiry, he should not have'issued the charge- ~sheet to the
petitioner, The facts relatmg toissuarice of charge-sheet vide Annexure P-5
and P-11 are not disputed by the respondents Therefore, it is clear that .

- ) respondent No.5 was not only incompetent authority to initiate depart:rn_ental' T

LI
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' enquiry against the petitioner but he was having certain bias against the petitioner
‘inasmuch as he included himself as a witness in the list of witnesses to prove

h . the charges leveled against the petitioner. The enquiry is bad on this-count as

well. These issues.were raised before the respondent No.3 in appeal but
cursory without getting any information, the said issues have been decided
against the petitioner, therefore, in fact the appeal of the petitioner was also

" notdecided in appropriate manner,

- 9, In view of the above discussions, this writ petition deserves to be and

is hereby allowed. The impugned charge-sheet dated 09.10.2006 (Annexure
'P-5) and supplementary charge-sheet dated 23.12.2006 (Annexure P-11) as

also the order impugned dated 17.04.2007 (Annexure P-1) and 22.05.2008

. (Annexure P-2) are hereby quashed. The petitioner be reinstated in service
. Immediately with all the consequential benefits. However, the respondents
would be at liberty to initiate the departmental enquiry against the petitioner
afresh, if any misconduct is said to have been committed by the petitioner,
- through a competent authority in accordance to law. .

- 10 The writ petition is allowed to the extent indicated herein above.
However, there shall be no order as to costs.

LL.R. [2015] M.P., 852
WRIT PETITION
Before Mr. Justice K.K. Trivedi
'W.P. No. 22427/2003 (Jabalpur) decided on 20 August, 2013

" Vs,

- D.P. SHARMA o ... Petitioner
STATE OF M.P. & ors. ... Respondents
A. Service Law - Grant of promotion - Seniority-cum-merit -

Last ACR of the petitioner average - Petitioner was not found fit for grant
of promotion - Held - This could not be rightful assessment of an employee
for promotion as in the terms of the criteria prescribed if the petitioner
- hasnot earned ACR of Good category in the last two years of ACRs which
were taken into consideration, he could not have been denied the promiotion,
on the basis of criteria of seniority-cum-merit. 1 (Para 6)

@ waT R - Wﬁﬁmwlm—'m-wa-m—'

" Petition allowed. g

N
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B.  Service Law - ACR - If such an' ACR is coming in way, it
has to be treated as adverse and is required to be communicated and
then only the same can be taken into consideration. (ParaT7)
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C. Service Law - Seniority-cum-merit/fitness - Criteria - Only
the minimum criteria can be laid down and merit assessment would not be - )

necessary for inclusion in the select list - Petition allowed.  (Para6)
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Cases referred : -

AIR 1998 SC 2565, AIR 1996 SC 1661, AIR 1999 SC 3362, AIR
2008 SC 2513.

Sanjay Seth, for the petltioner
Rajesh Tiwari, G.A. for the respondent nos. 1 to 3
None for the respondent nos. 4 & 5.

| ~ ORDER | ,
K.K. Trivepr, J. :- This petition was originally filed as Original

Apphcahon before the M.P. Administrative Tribunal, Jabalpur, ventilating the e

grievance with respect to the promotion of respondcnts No. 4 and 5 on the
post of Principal Class-II, superseding the claim of petitioner vide order dated ~

5.2.2003. The Original Application has remained pending when the Tribunal . -

was closed and the same is transmitted to this Court and is rcglstered as wnt
petition.

: o : ‘
2. - Itisthe contention of the petitioner that he was initially appointed on
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B the post of Instructor on 9.6.1962 in the Industrial Training Institﬁté..Lalter on,

-the petitioner was promoted on the post of senior Instructor in the year 1968
and thereafter on the post of Group Instructor: Vide an order dated 1.1.1999,
~ he was promoted to the post of Vice Principal. Throughout respondents No,

4 and 5 were shown junior to him. In the order dated 1.1 .1999, the petitioner
- 'was shown at serial No.23, whereas, the name of respondent No.4 was at

Serial No.34. Even the name of respondent No. 5 was not shown in the said ~

. order. In'the seniority list, the petitioner was shown senior to respondents No.

-7

4 and 5. However, while considering the cases for promotion on the post of -

Principal Grade-II, he hasillegally been superseded. This being so, the petitioner
- claimed the relief of promotion on the said post from the date the juniors to

him were promoted with all the consequential benefits.

3. . Areturn has beén filed by the respondents No. 1 to 3 and they have’
. contended that in tems of the Rules entitled M.P, Industrial Training (Gazetted)
Service Recruitment Rules, 1992, consideration was to be done on merit-
cum-seniority, for promotion on the next higher post shown in the Gazetted
Rules. A Departmental Promotion Committee (hereinafter refetred to as DPC
for brevity) meeting was convened on 12.7.2002 in which cases of all such
persons who were within the zone of consideration were considered. The
criteria were prescribed by the DPC in the proceedings and after due

consideration since the petitioner had not fulfilled the criteria laid down, his -

name was not included in the select list, The respondents No. 4 and § were - -~

found fit by the said DPC and were put in the select list, therefore, they were
promoted. According to the respondents, since the right to be considered for

. promotion is the only right available to a Government employee and such right
is rightly granted to the petitioner, no case is made out to grant any relief as
claimed and the petition being devoid of any substance deserves to be
dismissed. . )

4. No rejoinder whatsoever has been filed by the petitioner, but it is
contended that consideration if not rightly done, as has been found in some of
the cases, the petitioner would be equally entitled to the relief granted by this
Court in similar matters. - :

5 Heard learned counsel for the partjes at length, perusefi the record .
.including the DPC proceedings produced by the Government Advocate, -

6. - This Court has considered the proceedings done by the DPC on earli;er

)
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occasion in two of the matters. In Writ Petition No.8116/2003, which too
was filed by a person similarly situated like petitioner before the M.P.
Administrative Tribunal Bench at Gwalior as 0.A.N0.280/2003 (Igbal
Mohammad Vs. The State of M.P. and others), this Court has came to the
conclusion that the DPC proceedings were not rightly done, in terms of the
Rules referred to herein above. What was pointed out to this Court that though
a criteria was specifically mentioned in Rule 15 of the Rules, wherein it was
said that the selection for inclusion in such list shall be based on merit and
suitability in all respect with due regard to seniority, but in view of the subsequent
policy made by the State Government if promotion is not to be made on a
Class-I post, the criteria of seniority-cum-merit alone was to be made
applicable. It was further pointed out in view of the law laid down by the
Apex Court in the case of B.V. Sivaiah and others Vs. K. Addanki Babu
and others etc. [AIR 1998 SC 2565] that where the criteria of seniority-
cum-fitness or séniority-cum-merit only is the basis for consideration, only
the minimum criteria can be laid down and merit assessment would not be
necessary for inclusion in the select list. This Court has considered the case of
said Igbal Mohammad, who has approached the M.P. Administrative Tribunal
at Gwalior, vis-a-vis, the claim of promotion of Shri Y.P. Chaturvedi, Shri
Jitendra Kumar and Shri R.K. Sharma, who were promoted in the like manner
by the impugned order and has held that overall assessment of the Annual
Confidential Reports (hereinafter referred to as ACR for brevity), was to be
taken into consideration and not that of the criteria of merit. In the DPC record
produced before this Court, it is clear that the petitioner was having three
Good remark in the ACR, one Excellent ACR, but in the last ACR which was
taken into consideration, the gradation of the petitioner was average. Thus, it
has to be held that in fact only because of this last ACR said to be average i.e.
ACR of'the year 2001, the petitioner was not found fit for grant of promotion.
This could not be rightful assessment of an employee for promotion as in the
terms of the criteria prescribed if the petitioner has not earned ACR of Good
category in the last two years of ACRs which were taken into consideration,
he could not have been denied the promotion, on the basis of criteria of
seniority-cum- merit. _

7. The other reason is that in the year 1998, the General Administration
Department of Government of Madhya Pradesh has formulated a policy after
taking a cabinet decision that in all Service Rules, for promotion from Class-
III to Class-II post, the criteria of seniority-cum-merit alone would be
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applicable. Admittedly, the DPC meeting washeld in the year 2002, i.e. after
taking a policy decision by the State, therefore, there was no occasion to
consider the case of the petitioner on the basis of merit-cum-seniority criteria.
Again in some what similar circumstances where the promotion was called in
question by one of the retired Vice Principal Shri V.V.J. Parthasarthi by filing
a Writ Petition No.7467/2007(S), this Court while taking a decision on
8.11.2011 came to the conclusion that if there was any such ACR which was
coming in way of promotion, the said ACR should have been communicated
to the employee concerned. The Apex Court in the case of U.P Jul Nigam
and others Vs. Prabhat Chandra Jain and others (AIR 1996 SC 166 1)
and in the case of U.P. Jal Nigam Vs. S.C.Atri and another (AIR 1999 SC
3362) came to the conclusion that if such an ACR is coming in way, it has to

be treated as adverse and is required to be communicated and then only the -

same can be taken into consideration. In the case of Dev Datt Vs. Union of
India (AIR 2008 SC 2513), the law in this respect is reiterated by the Apex
Court. One more glaring fact is that the penultimate year ACRSs of the petitioner
according to respondents themselves was excellent, but the last ACR of the
petitioner was average. There was a downgrading from excellent to average
in the matter of performance of the petitioner and this should have been brought
to the notice of the petitioner immediately as the same would have come in
way of the petitioner for promotion. Nothing is indicated in the return filed by
the respondents that this ACR was brought to the notice of the petitioner and
he was granted an opportunity to explain his conduct on account of which
such a grading was done in the ACR. Thus, in all fairness, the petitioner should
not have been denied the benefit of promotion. It has to be held that the right
of consideration for promotion was not conferred on the petitioner in rightful
manner as there was no proper assessment of the claim of petitioner for grant
of such promotion in appropriate manner.

8. Consequently, the petition is allowed. The respondents are directed
to hold a review DPC and to consider the case of petitioner for grant of
promotion on the post of Principal Class-II as was done in case of respondents
No. 4 and 5, adopting the same norms which ere adopted by the DPC, which
convened its meeting on 12.7.2002, ignoring such an aspect on account of
Which the petitioner was superseded and to reconsider the case of petitioner
for grant of promotion on the aforesaid post. In case the petitioner is found fit

for grant of such promotion, the same be granted to him with retrospective
* effect, the date, the same was granted to respondents No. 4 and 5 vide order

v/
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dated 5.2.2003 with all the consequential benefits of such promotion, such as
pay, allowances and seniority over and above the respondents No. 4 &5.
After grant of such promotion, the pay of the petitioner be revised on the pay
scale available to the promotional post and consequential revision of pension
and retiral dues of the petitioner be done and arrears of such amount be paid,
within a period of three months from the date of receipt of copy of the order
passed today. "

9. The petition is allowed to the extent indicated herein above. There
shall be no order as to costs.
Petition allowed.
~ . LL.R.[2015] M.P., 857
WRIT PETITION

: Before Mr. Justice K.K. Trivedi .
W.P. No. 5477/2008 (Jabalpur) decided on 4 September, 2013

" PRASHANT SINGH BAGHEL ... Petitioner

Vs.
STATE OF M.P. & ors. ... Respondents

A. Civil Services (Medical Attendance) Rules, M.F. 1958,
Rule 10,11 & Kalyan Nidhi Niyam, M.P. 1997 - Reimbursement of
medical expenses of mother of petitioner - Petitioner, a Govt. servant
- Mother, a retired Govt. employee and receiving pension - Petitioner
governed by the Medical Attendance Rules - 1997 Rules are specific
rules for retired Govt. employees regarding Medical facilities ~Held -
Petitioner entitled for reimbursement of medical expenses of his mother
who is dependent on petitioner - No specific bar is there in the Niyam
of 1997 regarding applicability of Medical Attendance Rules, 1958 -
Unless applicability of the Rules of 1958 is barred under the Rules of
1997, Rules of 1958 will be applicable - Petition allowed - Medical

* expenses to be reimbursed within two months. (Paras5 & 7)

#. Rifrer Bar (Rifsodt yRaar) Fravy, 7.3, 1958, [T 10, 11
7 Zearr A Frag, 7.9.1997 — it @1 a1 @ Fifeedty aai” @ Afagid
_ qrft, @ A edad — W, @ duRed wae wHE SR
Yo el — A fafredr Rl fraw gra wmfwa shar @ — 1997
3 Praw fafeeia qRenet @ weg ¥ dafiga aes wHaRa
B it frem 2 — affefRa — o= sl & @ Rl wal 31
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gfgfd &1 sFaR it fo5 o= @« anfira @ — 1907 @ faat ¥ Rifssiw
uR=at fgw 1958 9 i @ wew O fAfifds ot o — o9 a9
f& 1997 & fgat & afafa 1958 @ Frast & waiwrar affa =8 @Y
SITY, 1958 &1 49 AT 81T — WiRieT 995X — < @i @ Aax Rifvada
g4t @1 gfgff @ s

B. Civil Services (Medical Attendance) Rules, M.P. 1958, Rule
8 - Permission - Treatment of mother of petitioner who is a cancer patient
- Permission not obtained - Held - Not possible to obtain prior permission
- Rule 8 not mentioning about permission in advance - De Facto permission
can be granted - Medical expenses to be reimbursed. (Para 6)

@ e dar (Rfeedly oRaar) Ao a9 1958, e —
Al — Tl Bt A S FWR AN w7 srAR — agafy afmme @

o1 ¥~ afifEiRa — qafyafy sra s wag T8 — Praw s & aifyy

agafa wr v @ WEe F g9 sfafaa € — o sgafr geer 9
o1 whdl 8 — Fafesin ==’ @1 aRglRf & o)

C. - Words and Phrases - 'Wlmlly' dependent’ - It has to be
understood in the context in which it is used keeping in view the object
of the particular Rules, where it is contained and it would include both
financial & physical dependence. " (Para5)

7 =T FIY T — gufa e — 3 99 wed F wam
ST Wi et @ faftre freet &1 wqRw gieme ot g2 matw
foar 7 2, mﬁﬁaaﬁeﬁﬂvmﬁﬂﬁﬁﬁawwﬁﬁm
amf3rrar wmfre stafr) |

Cases referred :
(1998) 1 SLR 232.

Sanjeev Tiwari, for the petitioner.
Lalit Joglekar, P.L. for the respondent nos. 1 to 3.
Puneet Shroti, for the respondent no. 4.

ORDER
K.K. Trivepy, J. :- Challenging the order dated 21.4.2004 passed

by the respondent No.2, the Director of Medical Education, M.P., Bhopal, .

this writ petition under Article 226 of the Constitution of India, is filed seeking
quashment of the said order and a direction against the respondents to grant

»
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sanction to reimburse the amount of medical expenses incurred by the petitioner
on account of ailment of his mother. It is contended that the petitioner being
an employee, working as Technical Member District Project Supporting Unit
of District Poverty Initiative Pr0_| ect (hereinafter referred to as DPIP for brevity)
under the Rural Development Department, was entitled to the said benefit in
terms of the provisions of ML.P. Civil Services Medical Assistance Rules, 1958
(hereinafter referred to as'the Rules for short). It is contended that in terms of
the provisions made under the said Rules, the petitioner was entitled to the
reimbursement of the amount so incurred by him for the treatment of his mother
after making of a reference for such treatment by medical authorities of the
State, therefore, only on lame excuses that the mother of the petitioner was a
retired employee and a pensioner of the State, she would not be entitled to
grant of permission of the said reimbursement, the re_] ection of such a
relmbursement claim was 1mproper

2. Facts giving rise to filing of this writ petition are that the petitioner is
working in the services of the aforesaid project. From the facts as have been
stated in the petition, it is clear that the petitioner was appointed on 12.1.1987
in the project in Apex Bank on the post of Assistant Engineer. The petitioner
was sent to work on deputation to DPIP, which is a World Bank Aided Project
run by the State of Madhya Pradesh. For the said project, the Rules made by
the State Government governing the services of the State employees are made
applicable. Itis contended by the petitioner that the mother of the petitioner
was working as Assistant Teacher in the School Education Department of
Government of Madhya Pradesh and on attaining the age of superannuation,
she has retired with effect from 31.12.2001. The mother of the petitioner was
receiving pension. The mother of the petitioner was suffering from
hepatocellular carcinoma (liver cancer) and was referred for treatment to
Bombay Hospital and Medical Research Centre, Mumbai. She was being
treated at Rewa and the said Medical Officer referred the mother of the
petitioner to aforesaid Hospital. Looking to such a situation, the petitioner
moved an application seeking permission to take treatment for his mother out
of the State. Such an application was referred to the respondent No.2, but
the same has been rejected by the order under challenge, therefore, the writ
petition is required to be filed. It is contended that in terms of the provisions
of the Rules, the word ‘dépendent’ has been interpreted by the M.P.
Administrative Tribunal, which order has further been upheld by the Apex
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. Court, therefore, now on such a lame excuse, the claim of petitioner could not
have been rejected. The mother of the petitioner was getting a meagre pension
and, therefore, she was wholly dependent on the petitioner. That being so, the
expression ‘wholly dependent’” as prescribed in the Rules would be applicable
and the petitioner would be entitled to get the reimbursement of medical
expenses. This being so, it is contended that the order impugned is bad in law.

3. Refuting the allegations made by the petitioner, a return has been filed
by the respondents No. I to 3 and it is contended that a pensioner cannot be
termed to be wholly dependent of his/her son or daughter, whosoever in
service. The State Government has made specific Rules known as Madhya
Pradesh Kalyan Nidhi Niyam, 1997 (hereinafter referred to as Niyam for
brevity) for the purposes of providing medical facilities to the retired
Government servants and that being so, the mother of the petitioner would not
be entitled to claim any reimbursement of the medical expenses. It is, thus,
contended that the petition being wholly misconceived is liable to be dismissed.
The respondent No.4 has simply adopted the return of the respondents No. 1
to 3.

4. Heard learned counsel for the parties at length and perused the record.

5. Itisnotin dispute that the petitioner is an employee governed by the
Rules, specifically the Medical Assistance Rules and other Rules made by the
State Government. So far as this part is concerned, nothing has been said in
the return by the respondents that the services of the petitioner are not governed
by any such Rules framed by the State Government for its employees. The
simple meaning is that a Rule as a whole would be applicable. It is not the
case of the petitioner that he is seeking reimbursement of medical expenses of
his mother under any other provisions except the Rules referred to herein
above. Now whether because some Niyam have been made by the State
giving medical assistance to the retired employees of the State, could it be
said that the benefit as claimed by the petitioner for medical reimbursement
would not be available to him. The Niyam referred by the respondents in their
return have not been placed on record nor has it been pointed out that there is
any specific provision made in the said Rules where application of Medical
Attendance Rules etc., have been barred. That being so, it is incorrect on the
part of the respondents to say that the mother of the petitioner being a retired
employee, the petitioner would not be entitled to reimbursement of any medical
expenses incurred by him for the treatment of his mother. The Apex Court in
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the case of State of Madhya Pradesh and others Vs. M.P. Ojha [(1998) 1
SLR 232] has categorically laid down after intetpreting the provision of the
Rules that a Government employee in service can claim reimbursement of the
amount of medical expenses of his father/mother if it is declared by him that
the father or mother was wholly dependent on him and merely because the
said relative of the employee of the State was receiving pension, it cannot be
said that the employee would not be entitled to any reimbursement. In
paragraph 13 of the report, after discussing at length and initerpreting word
“wholly dependent ” the Apex Court has held that such employee would be
entitled to get the reimbursement. For the convenience the said interpretation
is reproduced :- '

“13. The expression “wholly dependent” is not a term of Art.
It has to be given its due meaning with reference to the Rules
in which it appears. We need not make any attempt to define
the expression “wholly dependent” to be applicable to all cases
in all circumstances. We also need not look into other
provisions of law where such expression is defined. That would
likely to lead to results which the relevant Rules would not
have contemplated. The expression “wholly dependent” has
to be understood in the context in which it is used keeping in
view the object of the particular Rules where it is contained.
We cannot curtail the meaning of “wholly dependent” by
reading into this the definition as given in SR 8 which has been
reproduced above. Further, the expression “‘wholly dependent”
as appearing in the definition of family as given in Medical
Rules cannot be confined to mere financial dependence.
Ordinarily dependence means financial dependence but fora
member of family it would mean other support, may be
physical, as well. To be “wholly dependent” would therefore
include both financial and physical dependence. If support
required is physical and a member of the family is otherwise
financially sound be may not necessarily be wholly dependent.
Here the father was 70 years of age and was sick and it could
not be said that he was not wholly dependent on his son. Son
has to look after him in his old age. Even otherwise by getting
a pension of Rs.414/- per month which by any standard is a
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paltry amount it could not be said that the father was not “wholly
dependent” on his son. That the father had a separate capacity
of being a retired Government servant is immaterial if his case
falls within the Medical Rules being a member of the family of
his son and wholly dependent on him. A flexible approach has
to be adopted in interpreting and applying the Rules in a case
like the present one. There is no dispute that the son took his
father to Bombay for treatment for his serious ailment after
getting due permission from the competent authority. It was
submitted before us that the father being a retired Government
servant could himself get sanction for treatment outside the
State as a special case from the competent authority. It is not
necessary for us to look into this aspect of the matter as we
are satisfied that under the relevant Medical Rules, the father
was member of the family of his son and was wholly dépendent
on him and the 2nd respondent was thus fully entitled to
reimbursement for the expenses incurred on the treatment of
his father and other travelling expenses.”

6. Now the question which is to be seen whether the petitioner has sought
permission before undertaking the journey out of the State for treatment of his
mother or not and whether because of this reason, the petitioner could be
denied the benefit of reimbursement. It is specifically prescribed under the
Rules that an application is to be made under Rule 8 of the Rules in prescribed
form. It is not specifically mentioned that any permission in advance is required
to be taken. However, a procedure of referral is prescribed by issuing the
administrative instructions and committees are constituted for the said
purposes. Looking to the circumstances in which the mother of the petitioner
was suffering, it was not possible for him to obtain a referral prior to treatment
of his mother. For that purpose, the de facto permission can be granted and
reimbursement of such medical expenses could be authorised, In view of this,
the reimbursement of the medical expenses incurred by the petitioner for the
treatment of his mother cannot be denied.

1. Consequently, this writ petition is allowed. Order dated 21 .4.2004
passed by the respondent No.2 is hereby quashed. The respondents are
directed to reimburse the amount of medical expenses incurred by the petitioner

for the treatment of his mother, within a period of two months from the date of
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receipt of the order passed today.

8. The writ petition stands allowed to the extent indicated herein above.
There shall be no order as to costs.

Petition allowed.

- LL.R. [2015] M.P., 863
WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No.15777/2013 (Jabalpur) decided on 10 September, 2013

RUPALI BADKATTE _ : ... Petitioner
Vs. ’
SACHIN BAKSHI ' ... Respondent

Civil Procedure Code (5 of 1908), Order 8 Rule 10 - Closure of
right to file written statement after expiry of 90 days from the service of
notice - Subsequently before recording of ex-parte evidence petitioner
moved an application for condoning the delay with written statement
praying that W.S. may be taken on record - Which was also dismissed -
Held - Matrimonial dispute between husband and wife is very sensitive,
same should be decided on merits and should not be thrown away on

~ technical grounds seriously affecting the rights of the parties - Petition is

allowed subject to payment of cost of Rs. 5,000/- which shall be condition
precedent for taking the W.S, on record. (Para 4)

Rrfarer aifdsar wfgar (1908 @7 5), anser 8 Fraw 10 — Ty arftear
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Kunal Thakre, for the petitioner.
Aditya Naranay Sharma, for the respondent.

~
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ORDER

U.C. MaHESHWART, J. :- The petitioner has filed this petition being
aggrieved by the order 5.8.2013, (Ann. P-3) and 16.8.2013, (Ann. P-4)
passed by the Ist Additional Principle J udge, Family Court, Bhopal in Regular
Civil Suit No. 162-A/12, whereby by first order, (Ann. P-3) after expiry of
90 days from the service of the notice of suit, her right to file W.S. has been
closed and by the subsequent order ( Ann. P-4) her application filed for taking
annexed W.S. on record has been dismissed, as the same was filed barred by
limitation and contrary to such earlier order, (Ann. P-3).

2. Having heard the counsel, keeping in view their arguments advanced,
after perusing the record alongwith the impugned orders, T am of the considered
view that this petition deserves to be allowed but subject to payment of some
costs to other side.

3. True itis that after receiving the summon of the impugned petition filed
~ under Section 13 (1) (1) (2) on the ground of cruelty under the Hindu Marriage
Act 1955, (in short “The Act”) for divorce on the grounds of cruelty within 90
days inspite taking various adjournments, W.S. was not filed on behalf of the
petitioner, on which vide order dated 5.8.2013, her right to file the W.S. was
closed. Subsequent to that alongwith an application with a prayer for condoning
the delay in filing the W.S. was placed before the Family Court but on
consideration such application was dismissed and pursuant to that W.S, was
not taken on record.

4. It is undisputed fact that the petitioner and the respondent are married
with cach other but subsequently as alleged on account of their differences,
they are residing separately. Thereafter the impugned case and one other case
in some court of Ahamdabad are pending between them and as per available
record the petitioner is resident of Ahmadabad while as per submission of the
respondent's counsel, she is residing abroad in United Kingdom and doing
some job. There can not be two versions on the question that matrimonial
dispute between the husband and wife is very sensitive matter and, therefore
in any litigation of them in the normal course should be decided on merits, if
possible. As such same should not be thrown away on account of some
technicalities of law and on account of any technicality if any right of the party
of such litigation is seriously affected, then in that situation the purpose of the
system may not be fulfilled. In such premises, court has to consider the situation



LL.R.[2015]M.P. Rupali Badkatte Vs. Sachin Bakshi 865

that when defaulter party comes forward at the appropriate stage before
recording of exparte evidence of other side with the W.S., then with certain
terms and conditions such party should be permitted to defend the matter to
save her/his interest. In the case at hand, it is apparent, as stated above that
within 90 days from the date of receiving the summon of the petition, W.S.
was not filed, on which right of the petitioner to file W.S. was closed by the
earlier order but subsequently before recording the exparte evidence of the
respondent, the petitioner has come forward with W.S. with an application
for condoning the delay in filing the same, but such application has been
dismissed by the subsequent order. If such order is maintained, then certainly,
it will create another complication between the parties, hence in order to avoid
such further complication, in the available circumstances, just to extend the '
" appropriate opportunity of hearing to the petitioner on merits, [ deem fit to
allow the application of the petitioner by imposition the cost of Rs.5000/-
(Rs. Five thousand). Pursuant to it, by setting aside the impugned order, the
aforesaid application of the petitioner is allowed and subject to payment of
cost Rs.5000/-, the annexed W.S. is taken on record. Till the aforesaid extent
the impugned order is set aside. Payment of cost shall be condition precedent
for taking the W.S. on record.

5. At this stage, respondent's counsel submits that according to his
instructions from the respondent, the petitioner be directed to deposit such
cost with the District Legal Services Committee of the District Court, Bhopal
to help poor litigants in their litigations, as such respondent does not want to
take such cost.

6.  Inview of such submission, the petitioner's counsel is directed to
deposit the aforesaid cost with the aforesaid District Legal Services Committee
of the District Court, Bhopal to help the poor litigants. Depositing of cost
shall be the condition precedent for taking the W.S. on record.

7. In the available circumstances, the trial court is further directed to
take an endeavour to expedite the trial of the impugned case and conclude
the same on or before 30.9.2014 under intimation to this court.

8. The petition'is allowed, as indicated above.

Petition allowed.
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WRIT PETITION
Before Mr. Justice U.C. Maheshwari
W.P. No. 18962/2011 (Jabalpur) decided on 19 September, 2013

ADARSH GRAHNIRMAN SAHAKARI SAMITI ... Petitioner
Vs.
SUSHIL KUMAR & ors. ... Respondents

Civil Procedure Code (5 of 1908), Order 16 Rule 7-A - Summoning
and attendance of witnesses - Closure of plaintiff's right to examine its
witness - Held - Whenever any summons is issued to the witnesses and if
the same is not received back cither served or unserved then the Courtis
always bound to take appropriate steps to secure presence of such
witnesses by issuing the fresh summons on the correct address of the
witnesses or with any other appropriate order - Summons issued to the
witnesses was not received back either served or unserved - Impugned
order being perverse is hereby set-aside. (Paras3 & 4)
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Sachin Pandey, for the petitioner.
Satyam Agarwal, for the respondents no. 1 to 3.
Amit Sharma, P.L. for respondent no. 4.

ORDER

U.C. MARESHWAR, J. :- Having heard, in the available circumstances,
instead to hear only on the question of admission, with the consent of the
parties, the same is also heard for final disposal.

2. Petitioner/ plaintiff has filed this petition being aggrieved by the order
dated 13.7.11 passed by the Il ADJ , Astha in COS No.10-A/09 whereby
his right to examine its witness Dasrath Singh Rajput, has been closed and
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pursuant to that the case has been directed to be placed for recording the
evidence of respondents No.1 to 3.

3. Mere perusal of the impugned order, it is apparent that in order to
secure presence of witness Dasrath Singh Rajput, some process was submitted
on behalf of the petitioner. Pursuant to that, summons was also issued to such
witness but the same was not received back either served or unserved and
without considering such aspect with proper approach, the impugned order
has been passed.

4. In view of the settled proposition that whenever any summons is issued
to the witness and if the same is not received back either served or unserved
then the court is always bound to take appropriate steps to secure presence
of such witness by way of issuing the fresh summons on the correct address
of the witness or with any other appropriate order. So, in such premises, the
impugned order being perverse is hereby set aside and the trial court is difected
to permit the petitioner to call and examine the aforesaid witness Dasrath
Singh Rajput, Revenue Inspector.

5. It is specifically directed that such witness being the public servant,
opportunity to call him through summons be extended to the petitioner.

6. The parties are directed to appear before the trial court first on 30.9.13
and petitioner counsel is directed to submit the certified copy of this order
before the trial court on such date to comply the same.

7. Petition is allowed as indicated above.

Petition allowed,

LL.R. [2015] M.P., 867
WRIT PETITION
Before Mr. Justice K. K. Trivedi
W.P. No. 2486/2005 (Jabalpur) decided on 30 September, 2013

BASANT KUMAR BURMAN ... Petitioner
Vs.
M.P. STATE ELECTRICITY BOARD & ors. ... Respondents

Constitution - Article 226 - Caste Certificate - Verification -
SDO conducted enquiry and declared that caste certificate was not
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issued by any competent authority - However no opportunity was given
to petitioner before doing enquiry - Held - Verification of a caste of the
petitioner or verification of the caste certificate has to be done through
High Power Screening Committee as per the dictum of Apex Courtin
"Kumari Madhuri Patil" case - Consequently, show cause notice
quashed - Respondents directed to refer the matter to High Power
Screening Committee and thereafter to act accordingly. (Para 5 to 8)
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Cases referred ;

AIR 1995 SC 94 : (1994) 6 SCC 241, W.P. No. 6440/2011(Jabalpur)
decided on 06.12.2012, 2012 (1) MPHT 31.

D.K. Mishra, for the petitioner.
Anoop Nair, for the respondents no. 1 & 2.
Rahul Jain, G.A. for the respondents no. 3, 4 & 5.

ORDER

K.K. Trivepl, J, :- By this petition under Article 226 of the
Constitution of India, the petitioner has called in question the action initiated
by the respondents on the basis of a report sent by the revenue authorities
with respect to the issuance of a caste certificate of reserved category. It is
contended that if at all the genuineness of the certificate issued in favour of
petitioner was required to be inquired into, only the High Power Screening
Committee constituted in terms of the directions issued by the Apex Court
was required to conduct an enquiry and to give a report. No such enquiry has
been conducted, the matter has not been referred to the High Power Screening
Committee and action is taken for the termination of the services of the
petitioner, therefore, he is required to approach this Court by way of filing this

'
[l
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2. It is the contention of the petitioner that there was a post of Office
Assistant, Grade-III, available in the establishment of respondents No.1 and
2. The petitioner, who belongs to ‘Marjhi' community of Scheduled Tribe,
made an application for appointment on the said post pursuance to a certificate
of caste issued by the competent authority, i.¢. the Naib Tahsildar, Jabalpur.
On selection the petitioner was appointed on the post of Office Assistant
Grade-III and he started working. In the year 1995 the petitioner was called
upon to submit another caste certificate, which the petitioner obtained and
submitted on 09.12.1996. The second caste certificate submitted by the
petitioner was sent for verification to the Office of Collector, Jabalpur, who
conducted some sort of enquiry through the Sub Divisional Officer, Jabalpur,
in this respect and declared that the certificate in question was not issued by
any competent authority. The petitioner was served with a show cause notice
dated 02.03.2002 calling his explanation as to why the services of the petitioner
be not dispensed with. It was pointed out by the petitioner by filing an
explanation that in terms of the circular issued by the State Government in
General Administration Department on 06.03.1998, the caste certificate was
to be verified by a Committee. In terms of the said circular, action was not to
be taken against the petitioner. The very same instructions were reiterated in
respect of some other sub-caste of Tribal community on 18.01.2002 and,
therefore, services of the petitioner were not to be dispensed with. However,
since no action is taken by the respondents, there is a threat of termination of
services of the petitioner, therefore, he is required to approach this Court by
way of filing present writ petition.

3. On issuance of notices of this writ petition to the respondents, return
has been filed by respondents No.1 and 2 and it is contended that only on
verification of the certificate of caste produced by the petitioner, by the revenue
authorities of the State, when the report was submitted that such a caste
certificate was a forged one, action was initiated by the respondents No.1
and 2 against the petitioner by issuing a show cause notice to him. It is
contended that since action is not initiated by respondents No.1 and 2 on
their own, the stand taken by the petitioner that such an act of the respondents
is per se illegal, is incorrect and not sustainable. It is contended that even in
the law laid-down by the Apex Court, there is no bar that such proceedings
cannot be done. It is the contention of the respondents that since the caste
certificate is not obtained by the petitioner in terms of the directives of the
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Apex Court, he cannot claim any benefit whatsoever and the writ petition as
filed by him is liable to be dismissed. No return whatsoever has been filed by
respondents No.3, 4 and 5, though they were served long back.

4. Heard learned Counsel for the parties at length and perused the record.

5. It isnot in dispute that the certificate of caste produced by the petitioner
was the basis of grant of employment to the petitioner. It is also not in dispute
that earlier the said certificate was not got verified. Only when the petitioner
was called upon to submit yet another caste certificate, he moved another
application for grant of caste certificate and since a certificate was issued in is
favour on 02.07.1996, the same was produced by the petitioner before the

respondents. It appears that when the caste certificate was sent for verification, -

" some sort of enquiry was started but the document placed on record by the
petitioner indicates that said notice could not be served on the petitioner as
the report of the Server of notice indicates that the petitioner was not found
on the given address. There is nothing available on record to indicate that at
any point of time the petitioner was served with any show cause notice before
giving areport on 29th November, 2001 by the Sub Divisional Officer, Jabalpur
to the Collector. It appears that this particular réport was the basis on which
the show cause was issued to the petitioner by the respondents No.1 and 2
on 02.03.2002. Nothing is produced by the respondents to show that at any
point of time enquiry with respect to the verification of the caste of the petitioner
or verification of the caste certificate of the petitioner was got done through
the High Power Screening Committee. The Apex Court in the case of Kumari
Madhuri Patil and another vs. Addl. Commissioner, Tribal Development
and others, AIR 1995 SC 94 : (1994) 6 SCC 241, has held that validity of a
caste certificate has to be examined by a High Power Screening Commiittee.
It has been categoricaily held that such a Committee is required to give a
definite opinion with respect to the caste of any person or in respect of validity
of a caste certificate. If there were allegations that such a caste certificate was
not validly obtained by the petitioner or that the petitioner was not belonging
to the particular sub-caste of a Tribal community, the matter was required to
be referred to the High Power Screening Committee.

6. As has been indicated herein above, none of the respondents have
contended that any such enquiry was conducted through the High Power
Screening Committee. The State Government in compliance of the directives
issued by the Apex Court in the case of Kumari Madhuri Patil (supra) has

&
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already constituted 2 High Power Screening Committee to inquire into the
correctness of the caste certificate as also the caste of a particular person.
Therefore, merely because a report was sent by the Collector after obtaining
areport from the Sub Divisional Officer, it was not correct on the part of
respondents No.1 and 2 to initiate any proceeding against the petitioner.
Aforesaid respondents No.1 and 2 were given to understand that the caste
certificate of the petitioner was incorrect, therefore, they were required to
refer the same to the High Power Screening Committee and after obtaining
the report from the said Committee, to take ah action against the petitioner.
This particular aspect is considered by this Court in the case of Jitu Prasad
vs. Indusirial Development Bank & another, W.P. No.6440/2011, decided
on 06.12.2012 and it has been categorically held that unless enquiry in respect
of the caste certificate is conducted by the High Power Screening Comrnittee,
a decision could hot have been taken in respect of initiating proceedings for
caricellation of appointment or termination of services of any employee. Further
in the case of Archana Mourya vs. M.P. Bhoj Open University, thr. its
Registrar, 2012(1) MPHT 31, again this Court has categorically held that
unless an enquiry in which the status of the petitioner with respect to the caste -
or community is verified or inquired by the High Power Screening Committee,
it was not open to the employer to initiate a proceeding for cancellation of
appointment obtained on the basis of a caste certificate. It has been further
categorically held that such a High Power Screening Committee is not only
clubbed with the power of recording evidence, it has right to inspect, examine
and then make declaration with respect to correctness of the caste certificate
or genuineness of the caste certificate or even the caste of a particular person.

7. Since it is the admission made by respondents No.1 and 2 in their
return that they have initiated proceedings for cancellation of appointment of
the petitioner only on the strength of report received from the Collector,

Jabalpur and not on the strength of a report of High Power Screening
Committee, it would not be proper to permit continuance of such: roceedings
of removal of the petitioner from service. It is seen that this Court hasalready
protected the interest of the petitioner while entertaining the writ petition vide
order dated 05.05.2005 as it has been directed that no coercive steps be
taken against the petitioner pursuance to notice dated 16.11.2004. It is
informed that the petitioner is continuously working in the employment on the
strength of the interim protection granted by this Court.

8. Resultantly, this writ petition is allowed. The notice dated 16.11.2004
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(Annexure P-15) is hereby quashed. The respondents No.1 and 2 are directed
to refer the matter to the High Power Screening Committee for obtaining report
on the caste certificate of petitioner and only after receiving such report, to
take action in accordance to the recommendations made by the High Power
Screening Committee.

9. The writ petition is allowed to the extent indicated herem abovc There
shall be no order as to costs.

Petition allowed.

L.L.R. [2015] M.P., 872
WRIT PETITION .
Before Mr. Justice Sanjay Yaday
W.P. No. 10275/2013 (Jabalpur) decided on 3 January, 20 14

GEETADUBEY (SMT.) ' ... Petitioner
Vs.
SAROQJ] SUHANE & ors. ... Respondents

A. Civil Procedure Code (5 of 1908), Order 39 Rule I and 2 -
Temporary injunction - Petition against rejection of application filed u/o
39 Rule 1 and 2 by both the Courts below - Held - Since plaintiff has failed
to establish prima-facie that she is in settled possession of the suit property,
Injunction application has rightly been rejected. (Para 6)
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B. Constitution - Article 227 - Power under Article 227 can be
exercised where the order suffers from flagrant abuse of fundamental
principles of Iaw and justice - This Court can not act as an appellate Court
and reappreciate the evidence - Petition is dismissed. (Para7)
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Cases referred :

(1993) 4 SCC 375, (2010) 5 STC 203, (2010) 14 SCC 316, (2004)
1 SCC 769, (1975) 4 SCC 518, (2010) 8 SCC 329, (2010) 9 SCC 385.

' Ravish Agrawal with K.S. Jha, for the petitioner. )
(Supplied: Paragraph numbers)
ORDER '
SANJAY YADAv, J. ;- Heard on admission.

1. This petition, under Article 227 of the Constitution of India at the

" instance of petitioner/plaintiff, is directed against the order dated 1.6.2013 R

whereby, an appeal under Order 43 Rule 1(r) of the Code of Civil Procedure,
1908 preferred by the petitioner against the order by Civil Court, rejecting
the application under Order 39 Rule 1 and 2 of CPC, has been dismissed. "

2, Suit by the petitioner is for declaration of title on the basis of adverse
possession and for permanent injunction in respect Of the property bearing

- Khasra No.37/1 (New No.35) situated at Village Kosamghat, Jabalpur on

the ground that the petitioner and respondent no. 1 Jjointly availed the loan
from respondent no.2 and in lieu of security, the suit land was mortgaged. As
per paragraph 4 of the suit plaint, the suit property i.e. KhasraNo.37/1 belongs
to respondent No.1, who is the owner of the said property and mortgaged
along with the land bearing Khasra No.37/2 and 38/2 which belongs to the
petitioner. It is alleged that the entire outstanding of Bank was paid by the

_petitioner's husband in the year 1995 and since then the petitioner is in

possession of suit property and her peaceful possession having been disturbed,
has led her to file the civil suit, wherein, an application for temporary injunction
was filed. The application was dismissed by the Trial Court by its order dated
16.05.2013 on a finding that the plaintiff has failed to prove the prima facie
case. As to possession, the Trial Court has returned a finding in paragraph 20
and 21 that the plaintiff has failed to prove an undisturbed, effective and long
period in possession over the suit property. The Appellate Court, in appeal,
affirmed the findings. In paragraph 19 of the impugned order-dated 1.6.2013,
the Appellate Court has returned a finding that though the plaintiffis shown to

- be in possession and has cultivated the suit land in the year 2012-13, but has

filed to establish long settled possession :
.. QAT TEeEqel o 7 2 o R 4t ® 1€ B = afyo
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3. It has been held in Parsinni v. Sukhi (1993) 4 SCC 375 that burden
of prove lies on the party claiming adverse possession. He has to plead and
prove that his possession must be "nec vi, nec clam, nec precario”, i.e.
peaceful, open and continuous. The possession must be adequate in continuity,
in publicity and in extent to show that their possession is adverse to the true
owner. Mere vague or doubtful assertions that claimant has been in adverse
possession will not be sufficient (See also, R. Hanumaiah vs. State of
Karnataka (2010) 5 SCC 203).

4, Furthermore, it has been held in Chatti Korati Rao vs. Palle Venkata
Subbarao (2010) 14 SCC 316 that animus possidendi as is well known is a
requisite ingredient of adverse possession and mere possession does not ripen
into possessory title until the possessor holds the property adverse to the title
of the true owner for the said purpose.

5. In Rame Gowda vs. M, Varadappa Naidu (2004) 1 SCC 769, while
affirming the law laid down in Puran Singh vs. State of Punjab (1975)4
SCC 518, it has been observed - -

"9. ... The possession which a trespasser is entitled to defend
against the right owner must be settled possession, extending
over a sufficiently long period of time and acquiesced to by
the true owner, A casual act of possession would not have the
effect of interrupting the possession of the rightful owner. The
rightful owner may re-enter and re-instate himself provided he
does not use more force than is necessary. Such entry will be
viewed only as resistance to an intrusion upon his possession
which has never been lost. A stray act of trespass, or a
possession which has not matured into settled possession, can’
be obstructed or removed by the true owner even by using
necessary force. In Puran Singh's case (supra), the Court
- clarified that it is difficult to lay down any hard and fast rule as
to when the possession of a trespasser can mature into settled
possession. The 'settled possession' must be (i) effective, (ii).
undisturbed, and (iii) to the knowledge of the owner or without
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any attempt and concealment by the trespasser. The phrase
settled possession does not carry any special charm of magic
in it, noris it a ritualistic formula which can be confined in a
straitjacket. An occupation of the property by a person as an
agent or a servant acting at the instance of the owner will not
amount to actual physical possession. The Court laid down
the following tests which may be adopted as a working rule
for determining the attributes of 'settled possession’ :

(i) that the trespasser must be in actual physical
possession of the property over a sufficiently long
period; -

(ii) that the possession must be to the knowledge {(either
express of implied) of the owner or without any
attempt at concealment by the trespasser and which
contains an element of animus possidendi. The nature
of possession of the trespasser would however, be a
matter to be decided on the facts and circumstances
of each case.

(i)  the process of dispossession of the true owner by the
trespasser must be complete and final and must be
acquiesced to by the true owner; and

(iv)  that one of the usual tests to determine the quality of
settled possession, in the case of culturable land, would
be whether or not the trespasser, after having taken
possession, had grown any crop. If the crop had been -
grown by the trespasser, then even the true owner has

-no right to destroy the crop grown by the trespasser
and take forcible possession."

6. In the case at hand, the petitioner/plaintiff having failed to establish
prima facie that she is in settled possession of the suit property, her application
undér Order 39 Rule 1 and 2 of CPC has rightly been rejected by the trial
Court as would warrant any interference.

7. Evenotherwise, it is well settled that power under Article 227 of the
Constitution of India cannot be exercised to correct all errors of judgment of
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a Court acting within limitation. It can be exercised where the order suffers
from flagrant abuse of fundamental principles of law and justice. The Court
under Article 227 of the Constitution of India cannot act as a Court of Appeal
and re-appreciate the evidence (See. Shalini Shyam Shetty vs. Rajendra
Shankar Patil (2010) 8 SCC 329 and Jai Singh vs. Municipal Corporation
of Deélhi (2010) 9 SCC 385). '

8. In view whereof, petition fails and is dismissed. However, no costs.

Petition dismissed.

LL.R. [2015] M.P., 876
WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 15557/2012 (Jabalpur) decided on 13 J anuary, 2014

NARMADA PD. TIWARI ' ... Petitioner
Vs. .
STATE OF M.P. & ors. ... Respondents

_Service Law - M.P. Power Generating Company Ltd. - Company's
Human Capital Manual, Clause 34(1) - Superannuation - Age of
superannuation was enhanced from 58 years to 60 years - Option were
invited to serve till 60 years from class I, II and class III employees
who were to be retired after April 2012, i.e. within one month from the
date of order i.e. 24.04.2012 - Petitioner submitted option on 25.05.2012
but he was made to retire on completion of 58 years of age - Held -
Order dated 24.04.2012 was communicated to the department where

‘the petitioner was employed on 3/4.05.2012 - Since petitioner submitted

.option on 25.05.2012 it was within the period of 30 days from the date
of communication - The effective date is the date of communication
and not the date of order - Petition is allowed. (Paras 8 & 9)
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L.S. Singh with J. L. Soni, for the petitioner.
V. Shrivastava, P.L. for the State.
Anoop Nair and K. Rohan, for the respondent nos. 2 to 4.

(Supplied: Paragraph numbers)
ORDER

SanJay Yapav, J. :- With consent of learned counsel for partles
petitionis finally heard.

1. Assail is to an order dated 5.7.."2012 whereby the respondent, M.P.
Power Generating Company and its functionary while declining the option to

serve till 60 years has directed the retirement of the petitioner on his completion
of 58 years.

2. Petitioner, Senior Plant Assistant, Grade I,'_Bbiler Operation availed
Medical leave from 2.4.2012 to 25.5.2012. During the period when petitioner
was on leave, the respondent No. 1 in pursuance to Department of Energy
Government of Madhya Pradesh, communication No. 3313/13/2012/02 dated
24.4.2012 approved the proposal by respondent No. 2 of enhancing the age
of superannuation from 58 years to 60 years and directed for amendment in
Clause 34 (1) of Company's Human Capital Manual. It was also directed
vide said communication that the option be invited from such Class I, Il and
I employees whose services were {inally absorbed in Madhya Pradesh Power
Generating Company Ltd. for the retirement at enhanced age of 60 years.

3. That in pursuance to the decision by the State Government, options

were invited vide order No. ga.(Md.yd 9.)/9yurseia. / 1055 dated
24.4.2012.

The order is in the following term:-
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4. Apparently, the order does not stipulate any cut off date. The cut off
date, however, was introduced in the option form. Note 1 and 2 stipulated :

"(1) : wrateE / T W wE anle 2012 ¥ AT 89, T
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5. The petitioner who was completing 58 years on 30.9.2012 was
governed by Note 2 i.e. one month from the date of order seeking optioni.e.
one month from 24.4.2012.

6. The petitioner immediately on returning from medical leave on
25.5.2012 gave his option on 25.5.2012 which was duly acknowledged on
25.5.2012 by the Departmental Head.

7. The option, however, was not taken into consideration for the reasons,
which finds mention in the returns, that it was given after expiry of one month.

8. The return, however, does not disclose as to when the order dated
24.4.2012 was communicated, because unless communicated the employees
_ who are to be benefited will not be able to take the advantage. The order
dated 24.4.2012 reveals the date on which it was communicated to the
department where the petitioner was employed is 3.5.2012 and the seal thereon
~ theright top corner bears the date 4.5.2012. Thus even ifit isto be accepted
that the option was required to be given within one month from the date of
order, it is the date on which it was communicated and made known to all
concern which will be the effective date and not the date of order.
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9. In the case at hand, though the order inviting option to retire at
enhanced age of 60 years was issued on 24.4.2012, however, the same was
communicated at latter date. In the department where the petitioner was
working, the order dated 24.4.2012 was communicated on 3/4.5.2012 and
the petitioner having given his option on 25.5.2012, it was will within 30 days
from the date of communication of order. Therefore, the respondents are not
justified in declining to accept the option given by the petitioner to serve till
60 years of age. Consequently, the decision taken by respondents in not
extending the benefit of extended age of superannuation from 58 to 60 years
to the petitioner is set aside. Respondents are directed to accept the option
form furnished by the petitioner on25.5.2012 and grant the benefit of extended
age of siiperannuation from 58 to 60 years.

10.  Petition is allowed to the extent above.
C.C. as perrule.
Petition allowed.

LL.R. [2015] M.P., 879
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 4768/2013 (Gwalior) decided on 13 February, 2014 .

RASHID KHAN ... Petitioner
Vs. .
STATE OF M.P. & ors. ... Respondents’

Constitution - Article 226 - Habeas Corpus - Age of girl -
Petitioner claims to have married with Corpus - Corpus also expressing
her will to live with her husband/petitioner - Under Muslim law, a girl
is competent to enter into a marriage contract if she has attained
puberty - Under Muslim Law puberty is presumed on completion of
the age of 15 years - As corpus is above the age of 15 years, she is
competent to enter into a marraige contract - Corpus permitted to live
with petitioner. - (Paras 6,10 & 11)
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Cases referred :

AIR 1932 Lahore 280, AIR 1950 Lahore 45, 1980 CRI. L.J. 764, 1991
MPLJ 50, Delhi High Couit in W.P.(CRL 446/2012, Crl. MLA. 3701/2012).

Rishikesh Bohre, for the petitioner.
B. Raj Pandey, G.A. for the respondents/State.
Dharmendra Shrivastava, for the respondent no. 4.

ORDER

Sujoy PAUL, J. i« In this petition filed under Article 226 of the
Constitution, the petitioner has prayed for issuance of writ of habeas corpus
for seeking custody of his wife from the mother of the wife.

2. Brief facts necessary for adjudication of this matter are as under :-

@ Petitioner and Gulafsa (corpus) solemnized marriage
in accordance with Muslim customs on 02.03.2013 at the office
of Sharivah Kaza Khanugaon Bhopal (M.P.). 'Nikahnama'is °
filed as Annexure P/1. The corpus executed an affidavit on
02.04.2013 at Bhopal admitting the factum of marriage with
petitioner. This Affidavit is filed as Annexure P/2.

(ii) The stand of the petitioner is that he and corpus are

“major and therefore, they were entitled to decide as to with
whom they would marry. In support of contention regarding
age, the voter ID and voter list are filed. 'Aadhar’ registration
slip is also relied upon for this purpose.

(i)  Itissubmitted that the mother of the corpus, respondent
No.4, lodged FIRs against the petitioner and forcibly and
illegally took away the corpus from the petitioner's custody.
Petitioner was enlarged on bail and then filed this petition.

3. It is contended that as per the provisions of Mulsim Law marriagé isin
accordance with law and respondent No.4 is keeping the corpus without her
will, which amounts to wrongful detention of corpus.
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4. Per Contra, Respondent No.4 submitted that the date of birth of

corpus is 15th-July, 1997. Thus, she is about 16 years and 1 and /2 months

old. Marks sheet Annexure R/1 for this purpose is relied upon. However, .

factum of marriage is not denied. It is contended that marriage was solemnized

illegally without permlssmn of respondent No.4. It is contended that since

corpus is minor, the marriage without the consent of respondent No. 4 is
_impermissible.

5. This Court on various occasions asked the corpus as to with whom
she wants to reside. On every occasion, including on the last date of hearing
on 10.02.2014, she in no uncertain terms stated that she on her own volition
got married and wanits to reside with the husband.

6. The Marriage in the present case is solemnized under the customs of
Mahomedan Law. In AIR 1932 Lahore 280 ( Munshi Vs. Mt. Alam Bibi) .
" the Division Bench of the High Court ‘opined that under Mahomedan Law
even a girl under fifteen is competent to enter into a marriage contract if she
has attained puberty. In AIR 1950 Lahore 45 ( Mt. Gulam Sakina Vs. Falak
Sher Allah Bakhsh) it was opined that "Puberty" under Muhammadan law is
presumed, in the absence of evidence, on completxon ofthe age of 15 years.
It would, therefore, necessarily follow that the minor should exercise the option
- after theage of 15 years unless there is evidence to the contrary that puberty
has been attained earlier and the burden of proving this shall lie upon the
person so pleading. Anything done by the minor during the minority would not
destroy the right which can accrue only after puberty.

7. The Division of Patna High Court in case of (Md. Irdis, Vs. State of
Bifiar and others) reported in (1980 CRI. L.J. 764) opined that it has to be

held that under Mahomedan Law a girl, who has reached the age of puberty,
i.e., innormal course at the age of 15 years, can marry without the consent of
her guardian. This Court in 1991 M.P.L.J. 50 (Noor Mohammad Vs.

Mohammad Jiauddin and others) opined that marriage solemnized under

Mahomedan Law is purely a civil contract. The essentials of a valid Muslim
marriage are offer and acceptance at the same sitting, by the parties to the
marriage,of the proposal, in the presence and hearing of two male or one
male and two female witnesses. "

8. .  The Delhi High.Court in W.P. (CRL( 446/ 2012, Crl. M.A. 3701 /
2012 ( Mrs. Tahra Begum Vs. State of Delhi and Others.) posed with a
situation where the mother of the corpus was seeking the writ of habeas corpus
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for getting custody from the husband of the corpus. In the said case, the corpus .
was a minor (age 15 years). She married with 6ne Mehtab, Question was
whether the mother can seek custody because corpus was minor/below 18
years of age. After considering various judgments, including the judgment of
Patna High Court in case of Md. Idrish (supra), Delhi High Court opined that
Mulsim girl, who has attained puberty, i.e. 15 years can marry and such
marriage would not be a void marriage. However, it was held that she has an
option of treating the marriage as voidable at the time of her attaining the age
of majority, i.e. 18 years. It was held as under :-

"The girl in this case, Shumaila, clearly expressed her
choice of residing with her husband, this Court is of opinion
that she ought to be allowed to exercise her option. This Court
has today recorded her statement in that regard. We direct the .
presence of Mehtab, Shumaila and either of her in-laws once
in six months, in order to ascertain her will being, till she attains
the age of majority before the Child Welfare Committee. The
Committee shall take necessary steps including obtaining the
necessary undertaking from Mehtab in that regard Subject to -
completion of these steps, (which shall be within a week)
Shumaila shall be allowed to live with Mehtab, in the matrimonial
home.

9. Different authors have taken the same view regarding age of marriage
of muslim girl which have been taken in the aforesaid judgments. This view is
taken in "Principles of Mahomedan Law" by Mulla, "Mohammedan Law" by
Agqil Ahmad and "Mohammedan Law" by B. R. Verma. :

10. . Inthe present case, admittedly the corpus has married after attaining
the age of 15 years. Thus, her marriage cannot be said to be a void marriage.
She on more than one occasion has expressed her wish to reside with her
husband Rashid Khan. In this view of the matter, she has a right to reside with
her husband. In view of option exercised by her te live with her husband, I
deem it proper to direct the respondent No.4 to permit the corpus to go and
live with her husband. However, in the facts and circumstances of this case, I
deem it proper for the welfare of the corpus to give similar directions which
were given by the Delhi High Court in the above case.

11. Resultantly, it is directed that corpus and her husband Rashid Khan
shall present themselves once in six months before the Child Welfare Committee
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constituted under Juvenile Justice (Care and Protection) Act at Gwalior. This
is necessary in order to ascertain her well being till she attained age of majority.
Committee shall take necessary steps including obtaining the necessary
undertaking from the husband Rashid Khan in this regard. Subject to completion
of these steps, corpus shall be allowed to live with her husband Rashid Khan,
in the matrimonial home.

12.  Petitionis disposed of with the aforesaid directions.
Petition disposed of.

I.L.R. [2015] M.P., 883
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 8114/2012 (Gwalior) decided on 14 February, 2014

KAMLA BAI ' ... Petitioner
Vs,
NATHURAM SHARMA & ors. ... Respondents

A Land Revenue Code, M.P. (20 of 1959), Section 164 (As
amended in 1961) & Hindu Succession Act (30 of 1 956), Section 22 -

. Applicability of Personal Law on agricultural land - In view of

amended section 164, Personal Law applies to agricultural land -
Judgments passed on the basis of unamended section 164 as it was
prior to 1961 have no application. (Paras 6 to 16)
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B. Civil Procedure Code (5 of 1908), Order 39 Rule I, 2 &
Hindu Succession Act (30 of 1956), Section 22 - Share - Temporary
Injunction - When share of each of the coparcener is clear and
ascertainable and share is determined, it ceases to be a coparcenary
property - If the share is not ascertainable and identifiable, temporary
injunction was rightly granted. (Para 17)
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Cases referred :

1992 RN 277, 2006 RN 207, 2008 (7) SCC 46, S.A. No. 203/380
(G), 5.A. No. 409/61 (D), S.A. No. 297/62 (I), 1998 RN 53, 1984 (Supp)
SCC 175, 1987 JLJ 284, (2010) 8 SCC 329,

Vivek Jain, for the petitioner.
K.B. Chaturvedi with G.P. Chaurasiya, for the respondents,

ORDER -

Susoy PAuL, J. :- The petitioner/defendant No.1 feeling aggrieved -
and dissatisfied with the order passed by the Trial Court under Order 39 Rule
1 &2 C.P.C dated 28.06.2012 which is affirmed in Misc. Civil Appeal No.
20/2012 by Learned District Judge, Bhind, has filed this petition under Article
227 of the Constitution.

2. Summarize and admitted facts are as under :-

+ The suit property was originally owned by deceased
Prabhudayal and upon his death devolved upon the plaintiff
and the defendants. The plaintiff is one of the sons, whereas

- defendant No.1 (present petitioner) is widow of another son.
Other defendants are daughters of deceased Prabhudayal. All
the four, i.e. plaintiff and defendants No. 1, 2 & 3 are having

. /s share each in the property. The plaintiff/ respondent No.1

.instituted a suit before the Trial Court against the defendant
Nos. 1,2 & 3 stating that there is certain property of deceased
Prabhudayal and after his death, ¥ share of the said property

- is devolved to each of the parties by way of succession. It is
contended in this suit that without getting the partition done,
defendants are trying to sell the suit property which will be
detriment to the interest of plaintiff because they have a
preferential right on the said property under section 22 of Hindu
Succession Act, 1956 ( HS Act). The suit is filed on twin
grounds. Firstly, on the ground of preferential right to purchase
the property flowing from Section 22 of HS Act and secondly,
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on the ground that unpartitioned property cannot be sold. Along
with the plaint, an application seeking injunction was also filed.
The petitioner filed written statement and also reply to the -
application seeking temporary injunction. The Trial Court
allowed the application and granted temporary injunction by
order dated 28.06.2012. Petitioner preferred an appeal under
Order 43 Rule 1 before the Learned District Judge. The learned

. District Judge dismissed this appeal by order dated 17th
October, 2012. These orders dated 28.06.2012 and
17.10.2012 are called in question in the present petition.

3. Shri Vivek Jain, learned counsel for the petitioner advanced two fold
submission. Firstly, it is contended that in view of judgment of this Court in
(Chain Singh Vs. Ramchandra and Ors). reported in 1992 RN 277 and
(Madan Singh Vs. Papulal) reported in 2006 RN 207, the provision of
section 22 of Hindu Succession Act has no application on agricultural land.
Secondly, it is contended that Learned District Judge has rejected the appeal
on the basis of judgment of Supreme Court in the case of (Hardeo Rai Vs.
Sakuntala Devi & Ors) reported in 2008 (7) SCC 46. By taking this Court
on certain paragraphs of this judgment, it is contended that judgment speaks
otherwise. Shri Jain submits that it is held that even a coparcenary interest
can be transferred subject to the condition that the purchaser without the
consent of other coparceners cannot get possession, but may sue for partition.
It is further contended that for the purpose of assigning one's interest in the
property, it is not necessary that partition by meets and bounds amongst the
coparceners must take place. If intention is expressed to partition the
coparcener property, the share of each coparcener becomes clear and
ascertainable and therefore, the Court below has erred in rejecting the appeal
on the basis of this Judgment

4.” ° PerContra, ShriK.B. Chaturved1 learned senior counsel assisted by
Shri G.P. Chaurasiya submits that the orders passed by the Court below are
in accordance with law and do not require any interference by this Court. He
relied on section 164 of M.P. Land Revenue Code, 1957 (MPLRC) to submit
that personal law will prevail and HS Act is a piece of personal law.

5. I'have bestowed my anxious consideration on the rival contentions
and perused the record.
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6. The first contention of Shri Vivek Jain is based on the judgment of
Chain Singh (supra). It is argued that the provision of Section 22 of Hindu
Succession Act has no application on agricultural land, Before dealing with
this aspect, it is apt to mention that section 164 of Madhya Pradesh Land
Revenue Code was amended w.e.f. 08.12.1961. This Section before
substitution by M.P. 38 of 1961 was differently worded. Unamended Section
164 of MPLRC reads as under :-

""164. Devolution -(1) Notwithstanding any law, custom or

usage to the contrary, the interest of a Bhumi-swami shall on

his death devolve in accordance with the order of succession
. given below:-

Class I- Son-predeceased son's son, son of a
‘predeceased son's predeceased son, widow or husband as
the case may be, predeceased son's widow, widow of
predeceased son's predeceased son, and widow of a
predeceased son's predeceased son's predeceased son."

7. Below this provision, two explanations I & Il mentioned therein were
given. This was amended by inserting a new section 164 w.e.f from 08.12.1961
which reads as under :-

''164. Devolution - Subject to his personal law the interest
of Bhumiswami shall, on this death, pass by inheritance,
survivorship or bequest, as the case may be."

8. If unamended provision is examined in juxta position to amended
section 164, it will be crystal clear that unamended provision began with a
non-obstante clause. It had overriding effect on any other law, custom or
usage to the contrary. In other words, unamended section 164 provided
overriding effect on any other law, custom or usage. Amended provision is
other way round. As per new section 164, the interest of Bhumi-swami is
subject to personal law. In series of judgments, this Court considered the
effect of unamended section. Other provision of MPLRC were also considered
by taking into account section 4 (2) of HS Act. However, it is apt to mention
that section 4 (2) was omitted by Act 39 of 2005 w.e.f. 09.09.2005. The
sub section (2) before Omission was as under :-

'l
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"(2) for the removal of doubts it is hereby declared
that nothing contained in this Act shall be deemed to affect the
provision of any law for the time being in force providing for
the prevention of fragmentation of agricultural holdings or for
the fixation of ceilings or for the devolution of tenancy rlghts in
respect of such holdings."

9. The submission of learned counscl for the petitioner is based on Chain
Singh and Madan Singh (supra). A microscopic reading of judgment of Chain
Singh shows that a single bench of this Court has considered earlier judgments
on this point. In para 15, the judgment of S.A. No. 203/80 (G)(Gyan Singh
and others Vs. Ghanshyam and others) was considered. Facts reproduced
from this appeal shows that it was arising out of a dispute when the provisions
of Madhya Bharat L.and Revenue and Tenancy Act, 1950, were applicable.
This para makes it further clear that unamended section 164 and 165 were
taken into account. Similarly in para 16, judgment of S.A. No. 409/61 (1)
(Dagdi bai Vs. Shyamrao and others) was considered. In para 17, reliance
is placed on judgment of S.A. No. 297/62 (I) (Jhabarsmgh Vs.
Soudansingh).

10.  Acarefulreading of these paragraphs make it clear that MBLRT Act,
1950 and unamended section 164 of MPLRC were considered by this Court.
In para 19 in Chain Singh (supra), this Court gave a finding which shows that
it is based on principle laid down in aforesaid second appeals. The principles
laid down in those second appeals were based on unamended Section 164.
Thus, entire finding of this Court in Chain Smgh is based on unamended
section 164.

11.  Considering the aforesaid, it was held that right to alienate the land is
governed by Tenancy Law and not by provisions of personal law. In the
considered opinion of this Court, finding in Chain Singh is based on judgments
of different second appeals which were based on unamended Section 164 of
MPLRC and therefore, the samé are of no assistance to the petitioner in the
teeth of amended provision, which became applicable w.e.f. 08.12.1961. A
simple reading of amended section 164 makes it clear that the Legislature in
its wisdom has decided to apply right of devolutlon subject to the personal
law of the person concerned.

12.  Interestingly, in Madan Singh (supra) .this Court erroneously held that
Chain Singh (supra) was decided by Division Bench, whereas it is factually
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incorrect, it was, in fact, decided by a Single Bench. There is no discussion in
Chain Singh about applicability of amended section 164 of MPLRC. Since
whole judgment is passed by placing reliance on Chain Singh (surpa), the
judgment which was based on unamended section 164 of MPLRC, it is of no
help to the petitioner. Thus, these judgments are clearly distinguishable and
are of no assistance to the petitioner. Admittedly in the present case amended
section 164 will be applicable. Section 164, in no uncertain terms provides
that interest of Bhumiswami shall be subject to his personal law.

13, Section 22 of HS Act, 1956 has been enacted to keep out stranger
coming into heirs of class-I schedule after coming into force of said Act. A
conjoint reading of section 164 of MPLRC and Section 22 of HS Act makes
it clear that section 22 needs to be given preference. The effect of amended
section 164 was taken into consideration by this Court in 1998 RN 53
(Chaitram and Ors. Vs. Mrs. Itwarin). It was opined that if Phulabai died
after this amendment, succession to her interest will be governed by the Hindu
‘Succession Act, but if she died before 08.12.1961, her interest would devolve
in accordance with the scheme under unamended section 164 of the Code.
- Thus, the judgment of Chaitram makes the said distinction very clear.

14. - In {dnant.Kibe and Ors. Vs. Purushottam Rao and others) reported
in [1984 (Supp) SCC 175] the Apex Court considered the impact of amended
section 164 of MPLRC and opined as under :-

- "Section 164 provides that subject to his personal law, the
interest of a bhumiswami shall, on his death, pass by inheritance,
survivorship or bequest, as the case maybe. On a combined
reading of Sections 158 (1) (b) and 164, the legal consequence
of succession by the rule of primogeniture which were terms
of the grant of inam lands under the Jagir Manual of the Holkar
State, stood extinguished."

. The Apex Court has drawn the curtains on the issue by holding that as
per Sectlon i 64 interest of Bhumiswami shall be subject to his personal law.

15, In 1987 JLY 284 (Dalchand Vs. Kamlabai & Ors.) this court opined
that it is now well settled that the devolution on the competency or
incompetency to dispose of propetty in any particular mode is governed by
the law applicable on the date of devolution or the date of disposition of

property.

1
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16.  Onthe basis of aforesaid analysis, it is clear that amended section
164 will be applicable in the present case. Thus, I am unable to agree with the
first contention of Shri Jain: The applicability and definitions of MPLRC makes
it clear that it is applicable on agricultural land. Apart from this, the judgments
of Chain Singh and Madan Singh (supra) are of no assistance to the petitioner
in view of new Section 164 for the proposition that Section 22 of H.S. Act is
not applicable on agricultural land.

17.  The second submission of Shri Jain is based on finding of learned
District Judge, which is based on judgment of Supreme Court in Hardeo Rai
(surpa). It is canvassed by Shri Jain that as per this judgment, the petitioner
became owner of her share and she was free to alienate the property of her
share. A microscopic reading of para 21 to 25 shows that contention isnot

. absolutely correct. In para 21, the Apex Court referred about the statement

of a witness who admitted that appellants therein had been in separate
possession. On the basis of this factual foundation, the Apex court opined i in
para 22 to 25. It is mentioned that when share of each of the coparcener is
clear and ascertainable and share aforesaid is determined, it ceasesto be a.
coparcenary property. In the present case, that stage has not come. Admittedly,
the share of petitioner is not ascertainable and identifiable. Thus, said judgment
cannot be read in the manner suggested by Shri Jain.

18.  Forthe aforesaid reasons, in my opinion, the Courts below have not
committed any error of law in passing the order dated 28.06.2012 and affirming
it in Misc. appeal. The scope of interference under Article 227 of the .
Constitution is limited. If order is shown to be passed by a Court having no
jurisdiction, it suffers from manifest procedural impropriety or perversity,
interference can be made. Interference is made to ensure that Courts below
act within the bounds of their authority. Another view is possible, is not a
ground for interference. Interference can be made sparingly for the said
purpose and not for correcting error of facts and law in a routine manner, This
view is taken in (Shalini Shyam Shetty and another vs. Rajendra Shankar
Patil), reported in [(2010) 8 SCC 329]. None of these ingredients are
available here,

19. Resultantly, I find no reason to interfere. Petition sans substance and
is hereby dismissed. No costs. :

Petition dismissed.
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WRIT PETITION
~ Before Mr. Justice Sujoy Paul
W.P. No. 9086/2013 (Gwalior) decided on 14 February, 2014

RAMESH PAL ... Petitioner
Vs.
UNION OF INDIA & ors. ... Respondents

Constitution - Article 226, Sexual Harassment of Women at
Workplace (Prevention, Prohibition & Redressal} Act, 2013 (14 of 2013),
Section 11, Central Civil Services (Classification, Control and Appeal)
Rules, 1965, Rules 3(C) & 14(2) & Administrative Tribunals Act (13 of
1985), Section 14 - Maintainability of writ petition - Petitioner has
challenged the enquiry report of Internal Complaints Committee - Section
11 of Act 2013 makes it clear that where respondent is an employee and _
Internal Committee proceeds to make enquiry into the complaint, it will
be an enquiry in accordance with provisions of Service Rules - In view of
Section 14 of Act 1985, Central Administrative Tribunal has jurisdiction to
entertain - W.P. not maintainable, (Paras 13 to 22)
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Cases referred :

(1997) 6 SCC 241, (2013) 1 SCC 297, (2001) 10 SCC 623, (1997)
3 8CC 261.

Prashant Sﬁarma, for the petitioner.
Anil Sharma, for the respondents.
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ORDER

Sujoy PauL, J. :- The petitioner, by invoking jurisdiction of this
Court under Article 226 of the Constitution has challenged the enquiry report
of Internal Complaint Committee (Probation and redressal of Complaints
against Sexual Harassment of Women in Workplace). The consequential show
cause notice dated 10.12.2013 (Annexure P-7) based on enquiry report
Annexure P-1 is also called in question.

2. The admitted facts between the parties are that the petitioner is an
employee (substantively holding the post of Professor) in respondent No.2-
Organization viz., Laxmibai National Institute of Physical Education, Gwalior.
At the relevant point of time, the petitioner was working as Incharge Vice-
Chancellor. In this W.P., the respondents have filed an application for dismissal
of the petition for want of jurisdiction of this Court. This application is based
on the notification of Ministry of Personnel, Public Grievances & Pensions
(Department of Personnel and Training) notification dated 31.10.2008
published in Gazette of India Extraordinary Part 3(ii). By this notification, in
exercise of powers conferred by sub-section (2) of Section 14 of the
Administrative Tribunals Act, 1985 (1985 Act), the Government has notified
that respondent No.2 will fall within the jurisdiction of Central Administrative
Tribunal. The preliminary objection is raised regarding jurisdiction of this Court
to grant the relief desired by the petitioner. It is contended by the employer
that the grievance of the petitioner amounts to”service matter” and in view of
notification under section 14(2) of the Act, the proper forum is the Central
Administrative Tribunal. The Tribunal being the Court of first instance for the
purpose of adjudication of service matters, this Court cannot entertain this -
petition.

3. With the consent, matter was heard on the question of maintainability
of this petition. The Apex Court in (1997) 6 SCC 241 (Vishaka and others
Vs. State of Rajasthan and others) issued directions with a view to ensure
that cases of sexual harassment of women at work place are properly dealt
with and guilty are punished. After the said judgment, Central Government
inserted proviso to Rule 14(2) of CCS (CCA) Rules, 1965. The said
amendment reads as under:-

“Provided that where there is a complaint of sexual
harassment within the meaning of Rule 3-C of the Central Civil
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Services (Conduct) Rules, 1964, the Complaints Committee
established in each Ministry or Department or office for

inquiring into such complaints, shall be deemed to be the
Inquiring Authority appointed by the Disciplinary Authority for

the purpose of these rules and the Complaints Committee shall
hold, if separate procedure has not been prescribed for the
Complaints Committee for holding the inquiry into the
complaints of sexual harassment, the inquiry as far as practicable .
in accordance with the procedure laid down in these rules”.

4. The amendment was also made by Central Government in
CCS(Conduct Rules). This amendment reads as under:-

“3-C. Prohibition of sexual harassment of working
women )

(1) No Government éervant shall indulge in any act of
sexual harassment of any woman at her work place.

(2) Every Government servant who is in charge of a
work place shall take appropriate steps to prevent sexual
harassment to any woman at such work place.

Explanation.-- For the purpose of this rule,”sexual §
harassment” includes such unwelcome sexually determined
behaviour, whether directly or otherwise, as--

(8)  physical contact and advances;
(b)  demandor réquest for sexual favours;
© sexually coloured remarks;

| (d)  showingany pornography; or

(e) any other unwelcome physical, verbal or non-
verbal conduce of a sexual nature.”

5. The Apex Court in subsequent judgments reiterated its view and
expressed immediate need to create mechanism to deal with the cases of
sexual harassment with a view to ensure that Article 21, 16, 14, 19, 15(1),
15(3), 42, 51-A(a) & 51-A(c), become reality.

6. In (2013) 1 SCC 297 (Medha Kotwal Lele and others Vs. Union
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of India and others}), the Apex Court had taken into account the amendments
made by Central Government in CCA Rules and in Conduct Rules. It was
directed that simtlar amendments are required to be made in other statutes
including Industrial Employment (Standing Orders) etc. the Apex Court opined
that existing law, if necessary, should be revised and appropriate new laws be
enacted by Parliament and the State Legislatures to protect women from any
form of indecency, indignity and disrespect. This judgment in Medha Kotwal
(supa) was delivered by Supreme Court on October 19, 2012, Thereafter,
the new act viz., The Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013(No. 14 of 2013) (for brevity this Act
is called as'Act 0f 2013") came into being.

7. The Act 0of 2013 in section 2(a) defines “aggrieved woman”. The
woman who is allegedly subjected to sexunal harassment is defined as .
“aggrieved woman”. The person against whom aggrieved woman made
compliant is defined as “respondent” in section 2(m). The definition of working
place mentioned in section 2(0) is very wide. Section 4 deals with constitution
of internal complaint committee. Section 6 deals with Constitution and
jurisdiction of Local Complaints Committee. The method of preferring
complaint is mentioned in Section 9 of the Act. Section 11 deals with
methodology by which complaint needs to be 1nqu1red Section 11(1) reads
as under:-

“(1) Subject to the provisions of section 10, the Internal
Committee or the Local Committee, as the case may be, shall,
where the respondent is an employee, proceed to make inquiry
into the complaint in accordance with the provisions of the
service rules applicable to the respondent and where no such
rules exist, in such manner as may be prescribed or in case of
a domestic worker, the Local Committee shall, if prima facie
case exist, forward the complaint to the police, within a period
of seven days for registering the case under section 509 of the
Indian Penal Code (45 of 1860), and any other relevant
provisions of the said Code where applicable:”

8. Section 13 deals with the methodology to deal with enqulry report
Section 13 (1) and (3)(i) reads as under:-

“(1) On the completion of an inquiry under this Act,
the Internal Committee.or the Local Committee, as the case
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-may be, shall, provide a report of its findings to the employer,
or as the case may be, the District Officer within a period of
ten days from the date of completion of the inquiry and such
report be made available to the concerned parties.

(3) Whether the Internal Committee or the Local
Committee, as the case may be, arrives at the conclusion that
the allegation against the respondent has been proved, it shall
recommend to the employer or the District Officer, as the case
may be-- )

(I) to take action for sexual harassment as a
misconduct in accordance with the provisions of the service

" rules applicable to the respondent or where no such service

rules have been made, in such manner as may be prescribed;”

9. Section 18 provides about appeai, which reads as under:-

“18.Appeal.-- (1) Any person aggrieved from the

recommendations made under sub-section (2) of section 13
or under clause (i) or clause (ii) of sub-section (3) of section
13 or sub-section (1) or sub-section (2) of section:14 or section
17 or non-implementation of such recommendations may
prefer an appeal to the court or tribunal in accordance with
the provisions of the service rules applicable to the said person
or where no such service rules exist then, without prejudice to
provisions contained in any other law for the time being in
force, the person aggrieved may prefer an appeal in such
manner as may be prescribed.

10.  Chapter VIof Section 19 defines duties of the employer. 19(i) reads
as under:-

“(1) treat sexual harassment as a_misconduct under the
service rules and initiate action for such misconduct;”

11. The bone of contention of Shri Prashant Sharma, learned counsel for
the petitioner is that Annexure P-1 is an enquiry report submitted by Internal
Committee and, therefore, this cannot be challenged before the Tribunal. He
submits that if action is taken as per section 13 (3)(i) and employer decidesto
proceed against the petitioner, then only the jurisdiction of the Tribunal can be
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invoked. In other words, it is submitted that the Tribunal will have no jurisdiction
to deal with the findings of report Annexure P-1 and Constitution of the
Committee which submitted the report. He placed reliance ori the judgment
of Supreme Court reported in (2001)10 SCC 623 (Union of India Vs. Rasila
Ram and others).

12.  Inthe considered opinion of this Court, the provisions 02013 Act
are to be read with the provisions of C.C.A. and Conduct Rules. After the
judgment of Vishakha (supra) as noticed above, the Central Government
amended the Conduct and CCA Rules. Sexual harassment was brought within
the ambit of 'misconduct’ and the methodology to punish the employee was
also introduced by way of amendment in Rule 14(2) of the C.C.A. Rules,
1965. In addition, 2013 Act was brought into force. In Rasila Ram (supra),
the Apex Court decided against a full bench judgment of the Central
Administrative Tribunal, In the said case, the employee continued to occupy
the accommodation unauthorizedly. The proceedings against him were initiated
and the order was passed by the competent authority under the Public Premises -
(Eviction of Unauthorised Occupants) Act, 1971 for his eviction. The Tribunal
opined that it being a “service matter”, Tribunal has jurisdiction to entertain
the O.A. The Apex Court opined that once a Government servant is held to
be in occupation of a public premise as an unauthorised occupant within the
meaning of the Eviction Act, and appropriate order is passed thereunder, the
remedy. to such occupants lies, as provided under the said Act. Thus, the
ratio of the said judgment is that if a particular act provides a particular remedy,
it must be availed and Tribunal will have no jurisdiction in this regard.

13.  The judgment of Rasila Ram (supra) is of no assistance to the
petitioner. In the said judgment, the provision of P.P. Act were taken into
account. The said act provided a different mechanism of adjudication whereas
2013 Actread with Conduct and CCA Rules makes it clear that only one
mechanism is prescribed. 'Sexual harassment' is treated as misconduct. Report
of internal committee is to be treated by the employer as enquiry report and
action needs to be taken as per Service Rules. Thus, as per provisions
applicable herein, remedy is not elsewhere. In other words, internal enquiry
has to be treated as a service matter. 2013 Act makes it clear that intention of
law makers is to treat the action on sexual harassment as service matter. As
per this Act, the employee has to avail the remedy under the service Rules.
This further shows that remedy available for 'service matter' shall be the
appropriate remedy for the petitioner.



896 Ramesh Pal 'Vs. Union of India LL.R.[2015]M.P.

14, Section 11 of 2013 Act makes it clear that where respondent is an
employee and internal committee proceeds to make enquiry into the complaint,
it will be an enquiry in accordance with the provisions of service rules. Thus;
the intention of the Legislature was to make an enquiry into the compliant in
accordance with the provisions of the service rules. The enquiry report
Annexure P-1 on the face of it shows that the committee has taken into account
the service rules i.e. CCA and Conduct Rules. Section 13(3)((i) also makes it
clear that the action on sexual harassment needs to be taken in accordance
with the provisions of the service rules. Section 19 (1) makes it clear that
employer is duty bound to treat sexual harassment as a 'misconduct under the
service rules and initiate action for such misconduct. A conjoint reading of the
aforesaid provision of the Act makes it clear that the proceedings and report
of internal comrhittee has to be treated as a service matter. More-so, when
responderit is an employee of respondent No.2.

15.  Section 18 which provides provision of appeal also shows the intention
of law makers to bring it within the ambit of service rules for a 'respondent’
who is an employee and, therefore, it is mentioned that he may prefer.an
appeal under the Service Rules. Petitioner who is aggrieved by the
recommendation Annexure P-1 can always challenge the recommendation by
questioning the constitution of the committee also which gave the
recommendations before the appropriate forum. Putting it differently, the
petitioner if aggrieved by the recommendation, can very well assail it on merits
as well as on the question of the constitution of the committee. The ancillary
question is whether this grievance can be redressed here or before the Central
Administrative Tribunal?

16.  Thejurisdiction of Central Administrative Tribunal can be traced from
section 14 of the Administrative Tribunals Act. Relevant portion of Section 14
reads as under:- .

“(1) Save as otherwise expressly provided in this Act,

" the Central Administrative Tribunal shall exercise, on and from
the appointed day, all the jurisdiction, powers and authority
exercisable immediately before that day by all courts (except
the Supreme Court) in relation to--

XX

XXX
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(c) all service matters pertaining to service in
connection with the affairs of the Union concerning a person
appointed to any service or post referred to in sub-clause (ii)
or sub-clause (iii) of clause (b), being a person whose services
have been placed by a State Government or any local or other
authority or any corporation (or society) or other body, at the
disposal of the Central Government for such appointment.

[Explanation.--For, the removal of doubts, it is hereby
declare that references to “Union” in this sub-section shall be
construed as including references also to a Union territory.]. -

17.  A'bare perusal of this provision makes it clear that all service matters
pertaining to service in connection with the affairs of the Union can be decided
by the Tribunal. The service matter is deﬁned in Section 3(q) which reads as
under:-

*3. Definitions.--In this Act, unless the context
otherwise requires,-=

(@) “service matters”, in relation to a person, means
all mattersrelating to the conditions of his service in connection
with the affairs of the Union or of any State or of any local or

_ other authority within the territory of India or under the control
of the Government of India, or, as the case may be, or any
corporation (or society) owned or controlled by the
Government, as respects--

(i) remuneration (including allowances), pension and
. other retirement benefits;

{ii) tenure including confirmation, seniority, promotion,
reversion, premature retirement and superannuation;

(iif) leave of any kind;

(iv) disciplinary matters; or

(v) any other matter whatsoever;”

18.  Section 3(q) within its ambit takes discip;linary matters. As noticed
above, a conjoint reading of sedition 11, 13, 18 and 19 0f 2013 Act makes it
clear that incident of sexual harassment amounts to misconduct and the enquiry
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on the complaint has to be made as per Service Rules. The definition of 'service
matter' in the A.T. Act, 1985 includes disciplinary matters.

19.  Onthe basis of aforesaid analysis, it is clear that the internal enquiry
against the petitioner falls within the ambit of “service matter”. Thus, the Tribunal
will have jurisdiction to decide the said aspect.

20.  Atthecost of repetition, in the considered opinion of this Court, the
petitioner aggrieved by the recommendation of the committee can challenge it
before the appropriate forum on merits as well as on the constitution of the
committee which has ultimately given the recommendation.

21. A constitution bench of Supreme Court in L. Chandra Kumar Vs. )
Union of India and others reported in (1997) 3 SCC 261, opined that Tribunal
is the Court of first instance and it will not be open for the litigant to approach
the High Court as a Court of first instance (para 93).

22.  Inthe considered opinion of this Court, since it is not in dispute that
Tribunal has jurisdiction to deal with service matters of respondent-
Organization, the proper remedy for the petitioner is to file an application
under Section 19 of the Act before the Tribunal. In view of L. Chandra Kumar
(supra), this petition cannot be entertained. The grievance of the petitioner
falls within the ambit of 'service matter'. For these cumulative reasons, this
petition is not maintainable before this Court.

23.  Petition is accordingly, dismissed by reserving liberty to the petitioner
to avail the said remedy. No cost.

Petition dismissed: -
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‘WRIT PETITION
Before Mr. Justice S.K. Gangele & Mr. Justice B.D. Rathi
W.P. No. 1179/2006 (Gwalior) decided on 2 April, 2014

VANDNADHAKAD ... Petitioner
Vs.
STATE OF M.P. & anr. ... Respondents

Constitution - Article 227 - Caste Certificate - Father of the
petitioner migrated from Rajasthan - Petitioner belongs to "Dhanuk"
caste which is declared as S.C. in Rajasthan as well as in Madhya
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Pradesh - Petitioner born in Madhya Pradesh and completed her studies
in Madhya Pradesh - Petitioner had not migrated from Rajasthan -
Caste certificate was rightly issued as notification pertaining to
migration would not apply to petitioner - Order of High Level Committee
set aside - Petition allowed. (Paras 8 & 9)
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Cases referred :

: AIR 1995 SC 94, W.P. No. 1160/2003 decided on 16.09.2013 at -
Gwalior, W.P. No. 5143/2005 decided on 15.11.2006, Bench G\_fvalior.

None for the petitioner. ‘
Raghvendra Dixit, for the Respondents/State.

ORDER

The Order of the Court was  delivered by :
B.D. Rathi, J. :- This petition has been preferred under Article 226/227 of
the Constitution of India being aggrieved from the order dated 29.6.2005
Annexure P/1 passed by High Level Committee constituted by the State
Government under the directions of the Supreme Court in the case of Madhuri
" Patil Vs. Additional Commissioner, Tribal Development, AIR 1995 SC
94,

2. Brief facts of the case are that father of the petitioner Shri Om Prakash
Dhakad was migrated from the State of Rajasthan to the State of Madhya
Pradesh. The petitioner-Vandna Dhakad has born on 17.1.1975 in Mandsor
(State of Madhya Pradesh). Her father was posted as Temporary Sub
Inspector in the State of Madhya Pradesh. The petitioner and her father
belongs to “Dhanuk” caste which is declared as Scheduled Caste in the State
of Madhya Pradesh as well as in the State of Rajasthan. Since the petitioner
was born in the State of Madhya Pradesh and is continuously residing in the.
State of Madhya Pradesh since her birth. The caste certificate was issued by
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the competent authority as Annexure P/3 and also issued by the Sub Divisionat
Officer and that was cancelled by passing the impugned order Annexure P/1
dated 29.6.2005. The impugned order is not in accordance with the law laid
down in the case of Neetu Singh Vs. State of M.P. (W.P.No.1160 of 2003
decided on 16.9.2013 at Gwalior).

3. In reply, this fact was admitted by the respondents that petitioner has
born in the State of Madhya Pradesh, studied and brought up in this State, but
her claim of Schedule Caste flows from her parentage, hence, the petitioner's
being migrated Scheduled Caste “Dhanuk” which is of its ori gin in the State of
Rajasthan and because father of the petitioner migrated from the State of
Rajasthan to the State of Madhya Pradesh, the petitioner is not entitled to get
the benefit of Scheduled Caste in the State of Madhya Pradesh as per various
circulars and orders issued by the Union of India from time to time and
accordingly the petition filed by the petitioner deserves to be dismissed.

4. After taking into consideration the arguments advanced by the learned
counsel on behaif of the respondents and on perusal of the impugned order .
dated 29.6.2005 Annexure P/1, it seems that impugned order has not been
passed in accordance with law. In para 3 of the impugned order it was opined
by the Committee that father of the petitioner was permanent resident of State
of Rajasthan. He belongs to “Dhanuk” caste which comes under Scheduled
Caste category in the State of Madhya Pradesh also, but even then certificate
for Scheduled Caste cannot be issued in favour of the petitioner because it is
a case of migration. The circular issued by the Government of M.P. No.B.C.-
16014/1/82-S.C. & B.C.D-1 dated 6.8.1984 in which in para 2 there is clear
direction which reads thus: ' ’

“clarified that the Scheduled Caste/Scheduled Tribe
person on migration from the State of his origin to another
State will not lose his status as Scheduled Caste/Scheduled
Tribe but he will be entitled to the concessions/benefits
admissible to the Scheduled Castes/Scheduled Tribes from the
State of his origin and not from the State where he has
migrated.”

5. It was also held by the Committee that in view of the circular issued
by the General Administration Department vide letter No./ge—1/wmu i /anm.
- f=i® 1-8-1996 the directions have been given and in para 16 it is clearly
mentioned that when a person migrated from one State to another, the caste
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certificate should be take_n' from the State from where he came.

6. We are of the considered view that because of admitted fact that the
petitioner has born and brought up this State she has completed his entire
education in this State. She has not migrated. Her father came from State of
Rajasthan, therefore, the circulars mentioned in the impugned order are not
applicable in this case. It is also an admitted fact that “Dhanuk” caste comes
under the Scheduled Caste Category in both the States i.e. State of Madhya
Pradesh and State of Rajasthan. :

7. In view of the aforementioned facts and circumstances of the case
and in view of the principles laid down by this Court in the case of Neetu
Singh (supra) and also in the case of Dr. Yamini Khapre Vs. State of M.P.
and others, (W.P.No0.5143/2005 decided on 15.11. 2006 Bench Gwallor)

lhlS petition deserves to be allowed.

8.- . Petitioner is botn in the State of Madhya Pradesh She had her entire
education‘and career in the State of Madhya Pradesh. Her father migrated in
Madhya Pradesh before her birth i.e. more than 20-25 years back. The caste.
“Dhanuk” is declared as Scheduled Caste in both the States and the competent
authority had issued caste certificate in her favour in the year 1989 and on
17-05-2002 by SDO Gwalior. Thus, the petitioner in the presént case is a
bonafide resident of Madhya Pradesh and as has been held by this Court in
the case of Neetu Singh (supra), she has acquired the status of permanent
domicile in the State of Madhya Pradesh as she fulfills the following conditions
viz- o . -

® she has born in the State of Madhya Pradesh and had

her entire education right from the beginning to M.B.B.S. in
the State of Madhya Pradesh; and

('11)  her parents are continuously residing in the State of
Madhya Pradesh for more than 25 years,

9. As the petitioner has complied with the conditions for acquiring the
status of a permanent domicile and, the caste to which she belongs is declared
as Scheduled Caste in the State of Madhya Pradesh, there is no reason to
deny her the benefits of castes certificate.

10.  Intheresult, the findings arrived by the State Level Committee vide
its.order dated 29.6.2005Ann¢;mrc P/1 cannot be sustained and are hereby
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quashed. Order dated 29.6.2005 Annexure P/1 refusing her the caste certificate
is quashed and the respondents are directed to extend all the benefits of
Scheduled Caste to the present petitioner.

. Petition stands allowed with no order as to costs.
Petition allowed.

LL.R. [2015] M.P., 902
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 30/2013 (Gwalior) decided on 7 April, 2014

BALRAM MAHAJAN oL .Petitioner
Vs. '
PRAVEEN KUMAR & ors. Respondents

Civil Procedure Code (5 of 1908), Order 39 Rule 7 & Order 26
Rule 9 - - Inspection - Petitioner sought appointment of an Advocate/
employee of Court to determine the actual position of property in dispute
- Held - Order 39 Rule 7 has been made for the purpose of keeping on
record the existing condition of property so that if same is subjected to

any change later on, it can be made known to the Court - Purpose of

issuance of Commissioner u/o 26 Rule 9 is for collecting facts which in
due course may be used as evidence - As petitioner was seeking
investigation and not inspection, his application was rightly rejected -
Petition dismissed. (Paras 9,10 & 11)
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AIR 1980 Orissa 98, AIR 1954 (Calcutta) 233, (2010) 8 SCC 329.
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D.D. Bansal and Abhishek Bhadoria, for the petitioner.
P.C. Chandil, for the respondent nos. 1 to 3.
Nidhi Patankar, G.A. for the respondent no. 4.

ORDER

Susoy PAUL, J. ;- This writ petition filed under Article 227 of the
Constitution challenges the order dated 5.10.2012, whereby the application
of the petitioner/plaintiff preferred under Order 39 Rule 7 r/w Section 151
C.P.C.isrejected by the Court below. The plaintiff filed the suit for declaration
and permanent injunction. During the pendency of the suit, the plaintiff filed
an application under Order 39 Rule 7 r/w Section 151 C.P.C. (Annexure P-
4). In this application it was prayed that there is a dispute about the actual
position of the cemented boundary wall and regarding actual position of latrine
and bathroom of plaintiff, To determine the correct facts, it is necessary that
the property in question be investigated. It was, therefore, prayed that the
Court may appoint an Advocate or an employee of the Court for the purpose
of investigation.

2. The prayer was opposed by the other side by filing reply (Annexure
P-5). The Court below after considering the reply rej ected the said application -
by 1mpug11ed order.

3. Shri D.D.Bansal, learned counsel for the petitioner, submits that the
impugned order is bad in law. By placing reliance on the language of Order
39 Rule 7 C.P.C., it is contended that the Court below has failed to exercise
its jurisdiction. The order of Court below is based on the assumption that
there exists a boundary wall.

4. Shri P.C.Chandil, Advocate for the other side supported the order
and submits that the application under Order 39 Rule 7 C.P.C. is rightly
rejected by Court below. S

5. 1 have heard the learned counsel for the parties and perused the record.

6.  The Court below rejected the application on the ground that as per
the averments of the application and the reply, it is clear that there exists a
boundary wall. The existence of latrine and bathroom is also clear. The Court
opined that at this stage no case is made out to invoke Order 39 Rule 7
C.P.C.

7. It is apt to quote Order 39 Rule 7 C.P.C. which reads as under:-
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*“7. Detention, preservation, inspection, etc., of subject-
matter of suit.--(1) The Court may, on the application of any
party to a suit, and on such terms as it thinks fit,--

(a) make an order for the detention, preservation or
inspection of any property which is the subject-matter of such
suit, or as to which any question may arise therein;

(b) for all or any of the purposes aforesaid authorize
any person to enter upon or into any land or building in the
possession of any other party to such suit; and

(c) for all or any of the purpose aforesaid authorize
any samples to be taken, or any observation to be made or
experiment to be tried, which may seem necessary or expedient
for the purpose of obtaining full information or evidence.

(2) The provisions as to execution of process shall
apply, mutatis mutandis, to persons authorized to enter under
thisrule.”

8. The Order 39 can be traced in chapter on “Temporary Injunctions
and Interlocutory Orders” and Rule 7 thereof is placed under the sub-heading
“Interlocutory Orders”. Order 26 under the Chapter on “Commissions™ and
Rule 9 of Order 26 onwards come directly under the heading” Commissions
to make Local Investigations”.

9. In the opinion of this Court, when a person is deputed under Order 26
Rule 9 for ascertaining, collecting or elucidating facts in support of any matter
in dispute and other things mentioned in the said rule, after proper scrutiny,
enquiry, examination and sifting of the material, his report filed under Order
26 Rule 9 is admitted in evidence and forms part of the record. The dictionary
meaning of the word “investigation” is: --

“Act of examining; ascertainment of facts;sifting of
materials; search for relevant data”,

The dictionary meaning of the word “ingpect” is:--

“To examine; to look into; to look at narrowly, officially,
or ceremonially.”

" 'Inspection' is “the act of inspecting or looking into
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| matters; careful or official examination”.

The context in which word inspection is mentioned in Rule 7, it is
clear that the said provision has been made mostly for the purpose of keeping
on record the existing condition of the property so that if same is subjected to
any change later on , deteriorated or subjected to any mischief by any other
party/s or by any other agency or reason that can be known to the Court and
if occasion arises Court may take note of it. However, the purpose of issuance
of Pleader/Commissioner under Rule 9 of Order 26 is for collecting the facts
which in due course may be used as an evidence. I find support in my view
from AIR 1980 ORISSA 98 (Kalandi Swain and others Vs. Braja Kishore
Dass and others).

10.  The Kolkatta High Court in AIR 1954 (Calcutta) 233 (Lodna Colliery
Co. (1920), Ltd. Vs. Bholanath Rai arid others) opined as undet:-

“About six years after the filing of the suit and two
days before the actual hearing commenced the defendant
company filed a petition on 15.3.1949 for holding a local
inspection by the Court to see whether certain boundary pillars
had been removed from the lands in question. The defendant
alleged that there had been certain boundary pillars on the site
and they had just before the application had been made come
to know that such pillars had been removed. The learned
Subordiante Judge refused the prayer as the existence of the
pillars and their alleged removal could be proved by evidence
in Court. Three days later when the hearing was proceeding
another application was filed by the defendant for local

“inspection by the Court. This prayer also was refused. The
defendant claimed that there were pillars on the boundary
between Mouza Sripur and another contiguous Mouza
Hariharpur and on another side of the said Mouza and Chak
Brindabanpur. He rightly held that it was not a matter for local
inspection under O.39 R.7, Civil P.C. but was a matter for
local investigation under R.9 of Q. 26 of the Code.”

11.  Inthelight of aforesaid, it is clear that the plaintiff, in fact, was seeking
an investigation and not only the inspection. Ifhis application Annexure P-4 is
examined minutely, it will be clear that his purpose was to seek inspectionto
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ascertain the real position 6f the boundary wall and latrine and bathroom. This
exercise cannot be undertaken for the said purpose under Order 39 Rule 7.
Thus, I find no flaw in the order passed by the Court below.

12.  The scope of interference under Article 227 of the Constitution is
limited. If order is shown to be passed by a Court having no jurisdiction, it
suffers from manifest procedural impropriety or perversity, interference can
be made: Interference is made to ensure that Courts below act within the
bounds of their authority. Another view is possible, is not a ground for
interference. Interference can be made sparingly for the said purpose and not
- for correcting error of facts and law in a routine manner. This view is taken in
Shalini Shyam Shetty and another Vs. Rarjendra Shankar Patil reported
in (2010) 8 SCC329.

13. - Inthe present case, the Court below has taken'a plausible view. There
isno ingredient on which interference can be made. Petition fails and is hereby
dismissed. No cost.

Petition dismissed.
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: ‘WRIT PETITION .-
- Before Mr. Justice Shantanu Kemkar & Mr. Justice J.K. Jain
W.P. No. 1027/2009 (Indore) decided on 22 April, 2014

LAKHANI FOOT CARE LTD. ... Petitioner
Vs. .
STATE OF M.P. & ors. ... Respondents

Commiercial Tax Act, M.P. 1994 (5 of 1995), Section 61 - Second
Appeal - Imposition of Penalty - During the pendency of the Second
Appeal against assessment order, the Assessing Authority cannot levy
" ‘penalty. S S (Para 8)

IPITT &Y FFIFraT, 70 1994 (1995 #T 5), grer 61 — [l
Il — IR i R T — Prefeer iy @ fiee R ade
. @fdw @ < frafor siterd R afrifta = o a@ar)

Cases referred :
(2014) 24 STJ 324 (MP)
P.M. Choudhary, D.S. Kale and Anand Prabhwalkar for.the

W
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petitioner. ~
Mini Ravindran, Dy. G.A., for the respondent/State.

(Supplied: Paragraph numbers)
ORDER

The Order of the Court was  delivered by :
SHANTANU KEMKAR, J. :- Heard on 1A No.1425/2014, an application filed
by the petitioner for placing subsequent events on record.

L. Along with the aforesaid application, the petitioner has filed an order
dated 06.01.2012 passed by the Madhya Pradesh Commereial Tax Appellate
Board (for short the Board), Bhopal in Appeal No.629/CTAB/08 (Entry Tax)
in relation to the period 01.04.2003to 31.03.2004.

2. On due consideration, -the application is allowed.
3. ©  With consentheard finally.

4. According to the petitioner, the said Second Appeal No.629/2008
has been allowed by the Board and the original assessment order has been

set aside, with direction to the Assessing Officer to pass fresh order, in
accordance with law. -

5. Learned counsel for the petitioner, placing reliance on the judgment
passed by a Division Bench of this Court in the case of Laxhman Das
Gunamal v. State of MP and others [(2014) 24 STJ 324 (MP)], has
submitted that in the similar circumstances, when the second appeal filed by
the petitioner against the assessment order was pending, despite that, Assessing
Authority levied penalty; the Division Bench held that penalty could be levied
only after the assessment order has attained finality and so long as the second
appeal is pending, the assessment order has not attained finality.

6. Learned counsel for the petitioner submits that the petitioner's case is
on better footings, as the second appeal, which was-filed by the petitioner
against the assessment order, has now been decided in favour of the petitioner
—assessee and the order of assessment has been set aside and the matter has
been remanded back to the Assessing Officer for fresh decision. In the
circumstances, he submits that this petition may be disposed of by setting
aside the impugned revisional order dated 22.11.2008 (Annexure P/11) as
also the original penalty order dated 28.06.2008 (Annexure P/ 8).



908 Kishore Singh Baghel Vs. State of M.P. I.L.R.[2015]M.P.-

7. Ms. Mini Ravindran, learned Deputy Government Advocate, on the
other hand, submits that if the aforesaid orders are being quashed, a liberty
may be granted to the respondent / State to initiate fresh proceedings for
penalty, in case need so arises.

8. Having considered the aforesaid submissions of the learned counsel
for the parties and the law laid down by this Court in the case of Laxhman
Das Gunamal (supra), we are of the viéw that this petition deserves to be
allowed, as we find that the penalty was levied during the pendency of the
second appeal against the assessment order and moreover now the said second
appeal has been allowed and the matter has been remitted to the Assessing
Officer to pass fresh order.

9. Accordingly, we quash the impugned order dated 22.11.2008
(Annexure P/11) as also the original penalty order dated 28.06.2008 (Annexure -
P/8); however, with liberty to the respondent / State to initiate fresh penalty
proceedings, if need so arises.

10.  The petition stands allowed to the extent indicated herein above.
Petition allowed.

LL.R. [2015] M.P., 908
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 2124/2014 (Indore) decided on 8 May, 2014

KISHORE SINGH BAGHEL ... Petitioner
Vs. : -
STATE OF M.P. & ors. ... Respondents

Constitution - Article 226 - Transfer - Petitioner has assailed
his transfer order as well as transfer order of respondent no. 3 who has
been transferred in his place - Held - As provided vide policy dated
05.07.2005 and Circular of State Government dated 19.12.1994, since:
petitioner has completed 6 months tenure at his present place of posting -
he has rightly been transferred, however, in view of transfer policy,
observation made by Gwalior Bench and registration of criminal case
against respondent no. 3 his field posting is nothing but a colourful
exercise of power - Same can never be termed as administrative
exigencies or in public interest - Undue favour has been extended to
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him - Therefore, only transfer of respondent no. 3 from Bhopal to
Sendhwa is quashed with certain directions. (Paras 24,25 & 26)

UiEAgrT — g7 226 — WIAAV — A T FAU WRITATART
IART $ Wy & rafl 7. 3 R S e W ey fear w2,
@ WAl ARk w gatd @ — affeiRa — star fo Oy feos
05.07.2005 T4 W WROR & YRu" f&9iF 19.12.1904 ERT SUsf@ &,
qf% arft 3 ol adwe TSR @ T W 6 WiE &1 FrdwTd QUi
feai @ S/ Sfum wu I vervraRe fear wr @ fosg e fa,
qifaar. Eefie g1 AT T Anavr wor weaeff w3 @ favg smwite
yaxvl Uolleg f5d o 3t gfiea vad g8 sud  wics usRenwTr €%
R T A, wfdm &1 R wAtr @ - waa @ ynmate gier @
dtsfed § T wer o7 9FAT — S AT IATTE WS fHAr mar # —
gafad oad ywaefl . 3 o1 Wiwd ¥ Fuar fHar ™ o sy
Freel & wr afrafsa)

Cases referred :

1991 Supp (2) SCC 659, (2009) 15 SCC 178, 2014 (1) MPLJ 620.

Ajay Bagadiya, for the petitioner.

C.S. Ujjaniya, GA. forthe respondentsno. 1 &2. .
Varun K. Chopra, Anand Agrawal and Sourabh Suran,
for the respondent no. 3.

ORDER

S.C. SBARMA, J. :- The petitioner before this court who is holding
the post of Transport Inspector in the Transport Department of the State of
Madhya Pradesh has filed this present petition being aggrieved by the order
dated 20-02-2014, by which he has been transferred from Check post -
Sendhwa to Check post Jhabua and the respondent No.3 has been posted in
place of the petitioner.

2. The facts of the case reveal that the petitioner was appointed as a
Transport Sub-Inspector in the Transport Department in the year 1989, vide
order dated 09-08-1989 and he was promoted to the post of Transport
Inspector, vide order dated 31-12-2002. The petitioner vide order dated
31-07-2013, was posted from Check post-Malthaon to Check post Sendhwa
and by the impugned order he has been transferred from Check post Sendhwa
- to Check post Thabua. In his place respondent No.3 Mr T.P.S. Bhadoriya,
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who was posted in the Transport office, Bhopal has been posted at the Check
post Sendhwa.

3. The petitioner has raised various grounds before this court and his
contention is that his children are studying at Satya Sai School, Indore. The
petitioner is also aggrieved in the present writ petition in the matter of seniority
vis-a-vis respondents No.4 and 5. However, at the outset the learned counsel
for the petitioner has confined his prayer only to the extent the petitioner has
been transferred from Check post Sendhwa to the Check post Jhabua and to

the extent the respondent No.3 has been transferred from the Transport Office,

Bhopal to the Check post Sendhwa.

4. The petitioner has prayed for liberty to file a fresh writ petition, so far
 as the question of seniority vis-a-vis respondents No.4 and 5 is concerned.

5. The petitioner has raised other grounds also and his contention is that
a criminal case has been registered against the Respondent No.3 by the
Lokayukta Establishment on 23-11-2011 at Crime No. 133/2011 and,
therefore, by no stretch of imagination the respondent No.3 could have been
posted to the check post which is a very sensitive check post, keeping in view
the Circular dated 19-12-1994. He has also drawn the attention of this court
-towards the interim order passed by the Gwalior Bench in Writ Petition No.
5595/2013 (Praveen Nahar Vs. State of M.P. and others) dated 23-08-
2013, wherein it has been observed by the learned Single Judge that the
respondent No.3 T.P.S. Bhadoriya should not have been posted to the sensitive
check posts. Petitioner's contention is that inspite of there being an observation
made by the Gwalior Bench of this court, a prime posting (field posting) has
been granted to the respondent No.3 and the transfer order has been passed
solely with a view to accommodate the respondent No.3, who is facing a
criminal case (who is under cloud). ‘

6.  Léarned counsel has drawn the attention of this court towards the
various affidavits filed by the Transport Commissioner as directed by this court
and his contention is that the Transport Commissioner in his first affidavit has
admitted the pendency of the Lokayukta Case i.e Crime No. 133/2011 and
his contention is that once a criminal case was pending for offences under the
Prevention of Corruption Act, 1988, the Transport Commissioner in all fairness
should not have transferred the respondent No.3 to a sensitive place (field
. posting). He has drawn the attention of this court towards the second affidavit

-
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. filed by the Transport Coinmissioner and his contention is that the Transport
Commissioner has taken a somersault by filing a second affidavit and has
stated that there is no departmental enquiry, no complaint about conduct,
indiscipline or dereliction of duty is pending against the respondent No.3 and, .
therefore, the circular dated 19-12-1994 is not applicable, It has been argued
that the present case reflects a colourful exercise of powers on the part of the
Transport Commissioner and the transfer order has been passed to
accommodate the respondent No.3, on account of extraneous considerations.

7. On the other hand, learned counsel appearing for the respondent No.3
has vehemently argued before this court that this court does not have a
jurisdiction to decide the issue as the petitioner does not have a locus in the
matter. He has placed reliance upon the judgment delivered in the case of
Shilpi Bose(Mrs) and others Vs. State of Bihar and others reported in
1991 Supp (2) SCC 659 and his contention is that in light of the aforesaid
judgment, the question of interference by this court, in the peculiar facts and
circumstances of the case does not arise. He has also placed reliance upona
judgment delivered by the apex court in the case of Rajendra Singh and
others Vs. State of Uttar Pradesh and others reported in (2009) 15 SCC
178 and his contention is that a Government servant has no vested right to
remain posted strictly at a place of his choice nor he can insist that he must be
posted at one place or the other. He has further stated that no Government
can function if the government servant insists that once appointed or posted in
a particular place or position, he should be permitted to continue at a such
place or position as long as he desires. He prays for dismissal of the writ
petition. :

8. Detailed and exhaustive reply has been filed by the State Government
(respondents No.] and 2) and the respondents No.1 and 2 have defended
the transfer order. In the reply it has been stated that there is no departmental
enquiry pending against the respondent No.3 and the petitioner has been
posted, keeping in view the administrative exigencies. It is also been stated
that the Circular dated 19-12-2004 is not.applicable against the respondent
-No.3. It has been further stated that the respondents No.1 and 2 have not
received any information from the Lokayukta that the Lokayukta has concluded
the enquiry. It has been further stated that the Transport Department is the
revenue generating department and, therefore, it cannot be said that the
Sendhwa or any other Check post is a sensitive post. Respondents have
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prayed for dismissal of the writ petition. The learned Government Advocate
has fairly stated before this court that in the Transport Department policy
dated 05-07-2005 is in existence and transfers are being done, keeping in
view the policy framed by the State Government

9. This court has also directed the Transport Commissioner to file an
affidavit as that the transfer order was passed inspite of there being an
observation made against the respondent No.3 by the Gwalior Bench in Writ
Petition No. 5595/2013 (Praveen Nahar Vs. State of M.P. and others)
dated 23-08-2013. The Transport Commissioner has filed two affidavits and
in the first affidavit he has admitted that a criminal case i.e Crime No. 133/
2011 has been registered by the Lokayukta against the respondent No.3 and
in the second affidavit it has been stated that no departmental enquiry or
disciplinary proceedings are pending against the respondent No.3. The first
affidavit was filed by the Transport Commissioner on 25-03 -2014. The second
affidavit was filed by the Transport Commissioner on 26-04-2014. In
paragraph-2 it has been stated that, 'as per the circular dated 19-12-1994
issued by the General Administration Department, those employees against
whom the prosecittion is pending consideration or against whom the case of
major penalty is pending, should not be given the posting in fields'. It has been
further stated in the same paragraph that no departmental enquiry or criminal
case in court is pending against the respondent No.3. It has been further stated
that the transfer order has rightly been passed, in the peculiar facts and
circumstances of the case.

10.  Heard learned counsel for the parties and perused the record. The
matter is being disposed of with the consent of the parties at the admission
stage itself,

11.  The present writ petitionis arising out of the order dated 20-02-2014
passed by the Respondent No.2, Transport Commissioner, State of Madhya
Pradesh. The petitioner as well as the respondent No.3 are working on the
post of Transport Inspector. It is an-‘admitted fact that the petitioner was
transferred from the Check post Malthaon to Check post Sendhwa on
31-07-2013 and by the impugned order he has been transferred out from
Sendhwa to Jhabua and by the same order, which is Annexure-P-3 dated 20-
02-2014. The respondent No.3 has been posted from Bhopal to Check post
Sendhwa. The Transport Department of the State Government has issued a
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policy dated 05-07-2005 in order to ensure transparency in the matter of
posting of its employees in the office as well as at Check post, which are
certainly very sensitive check posts and the policy provides that its a rotational
policy. A person who is posted at a Check posts is posted for a period of six
months and after expiry of the period of six months, he is posted out of the
check posts to some office posting/headquarter posting and the rotation has
to be done after every six months. The clause-3 provides that in case any
person is having a suspicious conduct (is under cloud) he will not be posted at
a sensitive posting (field posting). The policy issued by the State Government
which is-applicable right from 2005 as informed to this court by the learned
Government Advocate reads as under :-
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12, The State Government has issued another Circular dated 19-12-1994

which restrains persons of doubtful integrity to be given field postings. The
Circular dated 19-12-1994 reads as under :-
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13.  In the present case, it is again not in dispute that a case has been
registered against the respondent No.3 by the Lokayukta Establishment. The
Superintendent of Police, Special Police Force Establishment (Lokayukta)
Vide letter dated 28-01-2012 has categorically informed the Deputy Secretary
(Transport Department) about the registration of a criminal case ws 13(1) (a)
(d) 13(2) of the Prevention of Corruption Act, 1988 against the respondent
No.3, T.P.S. Bhadoriya. Relevant paragraph of the aforesaid letter reads as
under :-
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14.  Itis an admitted fact that a criminal case under the Act of 1988 has
been registered against the respondent No.3. It is pertinent to note that the
- respondent No.3 was earlier also posted against a field posting by the Transport
Commissioner and against the posting a writ petition was preferred before the
Gwalior Bench. The Gwalior Bench vide order dated 23-08-2013 passed in
Writ Petition No. 5595/2013 (Praveen Nahar Vs. State of M. P. and others)
held as under :-

"Parties are heard on the question of interim relief,

Petitioner has Jiled this petition.seeking the writ of
mandamus to the respondents to allow him to work at check
post, Morena in pursuance to the order Annexure P/I,
Petitioner was posted to work on the said check post of
Morena from Regional Transport office, Gwalior. In
obedience of this order, petitioner was relived (sic:relieved)
and he admittedly joined on the transferred place of
Morena. The order dated 01-08-2013 shows that the
petitioner was relived (sic:relieved) from Regional
Transport office Gwalior to join at transferred place.
Thereafter, petitioner submitted his joining at Morena.
Grievance of the petitioner is that after executing the said
order Annexure P/1 by the order dated 03-08-2013
Annexure P/1-4 he was directed to join at Bhopal and in
lieu thereof by the order of same date Annexure P/1-B,
respondent No. 4 is posted at Morena,

Shri D.K. Katare, learned counsel for the petitioner
submits that posting of respondent No.4 runs contrary to

“u
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rotation posting policy of the department. It is further
contended that shifting of petitioner from Gwalior to
Morena and from Morena to Bhopal amounts to change of
his headquarter, therefore, falls within the ambit of
‘transfer’. It is further contended that as per the policy
Annexure P/12 dated 19th December, 1994, respondent
No.4 should not have been posted at a sensitive place of
check-post because he is under cloud of an enquiry and
investigation by Lokayukt is going on against respondent
No.4. By placing reliance on the document dated 26-11-
2012 Annexure P/13, it is contended that respondent No.4
is under cloud and such person should not have been posted
at a sensitive check post. To bolster his submission,
reliance is also placed on Annexure P/4 dated 05-07-2005.
In paragraphs 3 and 4 of this policy it is directed that
employee whose conduct is under cloud, should not be
posted at a sensitive place.

Per contra, Shri M.P.S. Raghuvanshi supported the
orders and submits that executed order Annexure P/l is
not cancelled while separate orders Annexure P/1-4 and
Annexure P/1-B are passed. It is further submitted that
petitioner is more energetic person and that is the reason
to transfer him at Bhopal. To support his submission,
photocopies of relevant pages of transfer file were shown
to the court. The said photocopies are of note-sheet dated -
03-08-2013. In addition, it is contended that transfer is in
administrative exigency, therefore, no interference is
warranted. It is further contended that petitioner was also
posted contrary to the rotation policy which shows that it
was only guidelines and its violation does not render the
order as illegal. Shri D.S. Raghuvanshi, Advocate for
respondent No. 4 borrowed the same arguments.

I have heard learned counsel for the parties

Upon the stand of parties it is not clear that
whether shifting of petitioner from Gwalior t6 Morena and
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from Morena.to Bhopal and likewise shifting/posting of
respondent No.4 from Bhopal to Morena amounts to
change in the headquarter or not. Thus, I deem it proper
to direct respondent No.2/3 to file an affidavit making it
clear whether the aforesaid change of posting amounts'to
change of headquarter and resultantly amounts to transfer.
Affidavit must be based on relevant legal provisions and
must disclose the same. Let it be done within fifteen days.

Presently, it is clear that the petitioner had executed
the order Annexure P/1. In the opinion of this Court,
primafacie whether order Annexure P/1 is cancelled or the
petitioner is further shifted by a separate order, net result
will be his movement from Morena to Bhopal within a short
span of time. Considering the aforesaid, and further
considering the fact that in view of circular, primafacie it
was not proper to post respondent No. 4 at a sensitive place
because preliminary enquiry is going on against him in
Lokayukt, I deem it proper to pass an interim order in
favour of petitioner.

In view of the aforesaid, an interim measure, till
next date of hearing, orders dated 03-08-2013 Annexure
P/I1-4 and Annexure P/1-B shall remain stayed. Petitioner
be permitted to work at the check post, Mbrena, pursuant
to the order dated 31st July, 2013.

Registry is directed to list this matter immediately
after filing of aforesaid affidavit by the official respondent.
Respondent No.4, if advised, may file his return in the
Meanwhile.

certified copy as per rules."”

15. The Gwalior Bench in light of the Criminal case registered against the
respondent No.3 has granted an interim order and has also held that in light of
the circular dated 19-12-1994, primafacie the posting of T.P.S. Bhadortya to
Morena Check post was not proper. It is noteworthy to mention that during

the pendency of the writ petition, the impugned posting order was issued and

T

L
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it was brought to the notice of the learned Single Judge that subsequent posting -
order has bc;en issued and in those circumstances the Gwalior Bench has
passed the following order:-

: "Counsel for the petitioner submits that challenge
made to the impugned transfer order passed by the
respondents’/authorities’ to the extent it relates to the
petitioner was stayed by this court vide order dated
23-08-2013 and the -petitioner is still continuing at the
present place of posting. It is further submitted that
respondent No.4 who was transferred in place of the
petitioner has been in fact accommodated and transferred
to some other place. That being so, petitioner may be
permitted to continue at the present place of posting.

State's counsel and the counsel for respondent No.4
iointly submits that as on date, there is no administrative
exigency to transfer the petitioner from the present place
of posting. Under such circumstances, the impugned
transfer order to the extent of petitioner may be set aide
(sic:aside). o -

In view of above, noting survives for adjudication
in this petition. Accordingly, the impugned transfer order
vide orders dated 31-07-2013 (Annexure-P-1), dated
03-08-2013 (Annexure-P/14) and dated 03-08-2013
(Annexure-P/1B) to the extent it relates to petitioner alone
stand set aside.

The petition stands disposed of to the extent
indicated hereinabove.

Certified copy as per rules.”

16.  This courtis of the considered opinion that at the time the transfer .

order was passed i.e on 20-02-2014, the order passed by the Gwalior Bench
dated 23-08-2013 was very much in existence and in all fairness sucha transfer
order could not have been passed in light of the findings arrived at by the
learned Single Judge, vide order dated 23-08-2013.
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17.  The present case reflects very sorry state of affairs in which
contradictory affidavits have been filed by the Transport Commissioner. The
first affidavit of the Transport Commissioner which is on record dated
25-03-2014 in paragraphs 3 and 4 reads as under :-

"3. That I state that a preliminary inquiry against
respondent No.3 is pending before the Lokayukta vide Case
No. 133/2011. :

4. "That, so far as circular dated 05-07-2005 issued by
the Transport Department is concerned, I state that
respondent No.3 is a RTI and he has been posted from
Regional Office, Bhopal to check post Sendhwa after his
completing six months' tenure at Bhopal office. The order
of posting has been issued by me in the capacity of
Commissioner, Transport, Sendhwa which comes within
District Barwani is not a home town of respondent No.3.
There is no complaint regarding integrity or dereliction in
duty or any indiscipline against respondent No.3. There is
no departmental enquiry or disciplinary proceedings
pending against the respondent No.3, "

18:  The Transport Commissioner in the first affidavit has admitted that
preliminary enquiry is pending against the respondent No.3 by the Lokayukta
in respect of Crime No. 133/2011 and it has been stated that the respondent
No.3 has rightly been posted. He has referred to some Circular dated
19-12-1996 and his contention is that the respondent No.3 has rightly been
posted to Sendhwa. The Transport Commissioner has filed a second affidavit.
Paragraph 5 of the second affidavit reads as under:-

© "5. That, as per the circular dated 19-12-1994 issued by
the General Administration Department, pertains.to only
those employees against whom the prosecution is pending
-consideration or against whom the case of major penalty
is. pending, should not be given the positing in fields.

. Sensitive posts in this connection be ear-marked. The copy
of the circular dated 19-12-1994 is filed alongwith the
Reply filed on behalf of State.
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It is submitted that no departmental enquiry or
criminal case in court is pending against the respondent
NO.3 at present.

It is also submitted that as per letter dated
26-11-2012 issued by the Lokayukta Police fo the Deputy
Secretary, Transport Department, Bhopal, the Lokayukta
has sought some information regarding the respondent
No.3 and four other officers. The disciplinary proceedings
or D.E. is pending against the respondent No.3. In view of
the above, the posting of the respondent No.3 has been

-ordered. The copy of the Guideline dated 05-07-2005 is
aiso filed alongwith the reply filed on behalf of State.” -

19. Leanied Transport Commissioner has stated in his affidavit that the
respondent No.3 is an excellent worker and he has rightly been posted to
Sendhwa., It has been also stated that no criminal case in court is pending
against him and no departmental enquiry is pending against him. :

It appears the Transport Commissioner has not read the letter of the
Lokayukta Establishment dated 26-11-2012 carefully and the Circular of the
State Government dated 19-12-1994. The letter of the Lokayukta
Establishment makes it very clear that a criminal case has been registered -
against the respondent No.3 at Crime No. 33/2011 and, therefore, it definitely
means that criminal case is under investigation registered at Crime No. 133/
2011 by the Lokayukta Establishment, Rule 9 (1) of the M.P. Civil Services
(Classification, Control and Appeal) Rules, 1966 provides for suspension of
a Government servant against whom any criminal offence is under investigation,
enquiry or trial. The disciplinary authority in light of Rule 9 is empowered to
place the petitioner under suspension also. The learned Transport
Commissioner in respect of an employee against whom the criminal case has
been registered is justifying his field posting.

20.  In the instant case, this court has also carefully gone through the
judgment relied upon by the learned counsel for the Respondent No.3 Mr
Varun K. Chopra in the case of Shilpi Bose (Mrs) and others (supra) , the
apex court in paragraphs No.3 and 4 held as under:-

"3. After hearing learned Counsel for the parties and
having considered the facts and circumstances of the case,
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we are of the opinion thal the High Court committed
serious error in interfering with the transfer Orders of
primary school teachers. The High Court held that the
District Education Establishment Committee had no
jurisdiction to transfer the Primary School teachers on
their request. We find no justification for this conclusion.
There is no dispute thar the District Education
Establishment Committee is comgetent to transfer Primary

"School teachers from one place to the other but merely

because such transfers were made on the request of
teachers, the commitfee is divested of its jurisdiction. The
Director of the Primary Education had issued directions
that lady teachers posted in distant areas or rural areas
may be accommodated fo the place of their request to avoid
hardship to them. These directions are reasonable, and the
District Education Establishment Committee followed the
same principles in transferring the appellants on their
requests to avoid hardship with was being caused to them.
The respondents challenged the validity of the transfer.

before the High Court on another ground also that Primary

School teachers posted in the urban areas were not liable
to be transferred to rural areas though the State
Government had issued circular on March 30, 1984
permitting transfers from urban areas to rural areas. The
High Court did not interfere with the Order of the transfer

- on this ground instead it held that the transfer Orders were

without jurisdiction as the same had been made on the
appellants' request with a view of accommodate them. We
fail to appreciate the reasoning recorded by the High Court.
If the competent authority issued transfer Orders with a
view to accommodate a public servant to avoid hardship,
the same cannot and should not be interfered by the Court
merely because the transfer Order were passed on the
request of the employees concerned. The respondents have
continued to be posted at their respective places for the
last several years, they have no vested right to remain
posted at one place. Since they hold transferable posts they

L]
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are liable to be transferred from one place to. the other.
The transfer Orders had been issued by the competent
authority which did not violate any mandatory Rule,
therefore the High Court had no jurisdiction to interfere
with the transfer Orders. .

4. In our opinion, the Courts should not interfere with
a transfer Order which are made in public interest and for
administrative reasons unless the transfer Orders are made
in violation of any mandatory statutory Rule or on the
ground of malafide. A Government servant holding a
transferable post has no vested right to remain posted at
one place or the other, he is liable to be transferred from
one place to the other. Transfer Orders issued by the
competent authority do not violate any of his legal rights.
Even if a transfer Order is passed in violation of executive
instructions or Orders, the Courts ordinarily should not
interfere with the Order instead affected party should
approach the higher authorities in the Department. If the
Courts continue to interfere with day-to- day transfer
Orders issued by the Government and its subordinate
authorities, there will be complete chaos in the
Administration which would not be conducive to public
interest. The High Court over looked these aspects in
interfering with the transfer Orders.”

21.  Theapex court in the aforesaid case as the transfer orders therein had
been issued by the competent authority and which did not violate any mandatory
rule has held that the High Court has no jurisdiction to interfere with the transfer
orders. It has also been observed that the courts should not ordinarily interfere
with the order instead affected party should approach the higher authorities in
the department. It has been further observed that if the courts continue to
interfere with day to day transfer orders issued by the Government and its
subordinate authorities, there will be complete chaos in the administration,
which would not be conducive to public interest.

22, This court has also carefully gone through the judgment relied upon
by the learned counse] for the Respondent No.3 Mr Varun K. Chopra in the
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case of Rajendra Singh and others (supra). The apex court has held that the
.employee does not have a vested right to remain posted at a place of his
choice and the transfer is an incident of service.

23.  The Gwalior Bench of this court in the case of Pratap Singh Mandeliya
Vs.'State of M.P. & Others reported in 2014(1) MPLJ 620 in paragraphs 13
to 16 held as under :-

"13. In 2003 (11) SCC 740 (Sarvesh Kumar Awasthi Vs.
U.F. Jal Nigam and others) the Apex Court held that the
power of transferring an officer cannot be wielded
arbitrarily, malafide or an exercise against efficient and
independent officer or at the instance of politicians. For
better administration, the officers concerned must have
freedom from fear of being harassed by repeated transfers
* or transfers ordered at the instance of someone who has
nothing to do with the business of administration.

14. The Allahabad High Court in 1996 (1) Labour Law
Journal 26 W.P. 1191/2013 (Pawan Kumar Shrivastava
Vs. U.P. Electricity Board and others) held that where the
transfer order is on political considerations and complaints.
and not based on administrative exigencies or public
interests, it is bad in law. This Court in ILR (2011) MP
1720 ( K.S. Verma Vs. State of M.P. and others) opined
that note sheet / complaint is taken into consideration by
the Minister. It is held that this kind of complaint cannot
be a foundation for transferring the employee from one
place to another. Except a bald complaint lodged by the
district head of a political party, no other material brought
on record to justify that the petitioner derelicted in his duty.
The Court imposed cost also. This case has similarity with
the present matter. The record shows that the entire action
of transfer is based on bald complaint of Ex- ML4 /
Respondent No.2.

15. In the light of aforesaid judgments, the transfer order
on the basis of such complaint cannot be said to be a fair
exercise of power. Such transfer cannot be said to be in
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. administrative exigency or in public interest. Thus, it is
clear that transfer order is passed for reasons which are -

not germane for passing the valid transfer order. On this
score alone transfer order is liable to be interfered with.

16. This is settled in law that exercise of power for an
extraneous or ulterior purpose amounts to “malice inlaw”.
Legal malice or malice in law means something done
without lawful excuse. In other words, it is an act done
wrongfully and willfully without reasonable or probable
cause, and not necessarily an act done from ili-feeling and
spite. It is a deliberate act in disregard of the rights of the
other(See: State of A.P. Vs. Goverdhanlal Pitti (2003) 4
SCC 739). Where government action is unreasonable or
lacking in quality of public interest, though different from
that of mala fides, it may in a given case furnish evidence
of mala fides (See :Kasturi Lal Vs. State of J & K (1980) 4
SCC 10). Even if an order is found to be not vitiated by
malice in fact, but still can be held to be invalid, if the

. same is passed for unauthorized purpose as it would

amount to malafide in law [see: (2005) 6 SCC 776 ( Punjab
State Electricity Board Vs. Zora Singh)]. In (2009) 2 SCC
592 (Somesh Tiwari Vs. Union of India) it is opined that
transfer order will be bad in law, if it is issued not based
on any W.P. 1191/2013 factors germane to the passing of
an order of transfer and based on irrelevant grounds."”
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Keeping in view the aforesaid judgment, as un-due favour has been
extended to the respondent No.3 against whom a criminal case has been
registered, by granting a field posting, the transfer order certainly is nothing
but d colourful exercise of powers on the behalf of the respondents and such
transfer order can never be said to have been issued on account of
administrative exigencies or public interest, inspite of there being an observation
by the Gwalior Bench. This court is of the considered opinion that the judgment
relied upon by the learned counsel in the case of Shilpi Bose (Mrs) and others
(supra) , and in the case of Rajendra Singh and others (supra) are of no
help to the respondent No.3.
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'25.  This court after careful consideration of the policy framed by the State
Government is of the considered opinion that so far as transfer of the petitioner
is concerned as he has completed six months tenure, has rightly been transferred
out of Sendhwa on completion of six months tenure, keeping in view the policy
framed dated 05-07-2005. Once a policy has been framed, the Department
is required to follow the policy otherwise such a policy shall only be a piece of
paper and shall loose its sanctity. So far as transfer order of the respondent
No.3 is concerned, the respondent No.3 is certainly under cloud. The letter
of the Lokayukta Establishment, establishes a criminal case has been registered
against him and as per policy dated 05-07-2005 as well as Circular of the .
State Government dated 19-12-1994, by no stretch of imagination he could
have been given field posting at Sendhwa, which is certainly a sensitive field
posting. Resultanﬂy, the impugned order only to the extent it relates to the
respondent No.3 posting him from Bhopal to Sendhwai is hereby quashed
forthwith. .

26.  The petition is disposed of with the following directions :-

"1. The transfer order dated 20-02-2014, by which the
respondent No.3 has been transferred from Bhopal to
Sendhwa is quashed, only to the extent it relates to the’
respondent No.3

2 This court has already quashed the transfer order
of the respondent No.3 from Bhopal to Sendhwa and,
therefore, the Respondent State as it has been stated that

- the Sendhwa is a sensitive check post is permitted to post
another Transport Inspector, strictly in consonance with
the transfer policy dated 05-07-2003, read with executive

“instructions dated 19-12-1994, as expeditiously as
possible, preferably within a period of three days from
today.

3. The State Government as well as the Transport
Commissioner is directed to review all postings of various
Regtonal Transport Inspectors/employees covered under
the Policy dated 05-07-2005 and all those persons, who
have completed six months tenure, as provided under the
policy should be transferred out to Office postings/other
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4. The exercise of reviewing the transfers be
concluded pos:ttvelv within a period of thirty days.

5. The respondents are also directed not to post a
person against whom a criminal case has been registered
either by Lokayukta Establishiment or any other
Government agencies or who is facing any departmental
enquiry or who is otherwise under cloud to a field post,
keeping in view the policy and circular dated 05-07-2005/
19-12-1994 and the respondents shall act in accordance
with the Circulars dated 05-07-2005 and 19-12-19%4,
while issuing fresh transfers in respect of the employees
of the Transport Departmem‘

6. The petitioner is granted a liberty to file an
appropriate writ petition so far as the issue of seniority
is concerned, vis-a-vis respondents No. 4 and 5."

Resultantly, the writ petition is partly allowed as aforesaid.
No order as to-costs. I
c¢.c. as per rules.

Petition partly allowed.

LL.R. [2015] M.P., 927
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 5517/2006 (Indore) decided on 17 July, 2014

RAMESH - ...Petitioner
Vs. _
DEPUTY COMMISSIONER & ors. . ..- Respondents

(Alongwith W.P. No. 6506/2006 & W.P. No. 3043/2007)

A.  Right to Information Act (22 of 2005), Section 8(I)(j) -
Personal information - Application under - Statement of immovable
properties, movable properties, list of family members etc. sought -
Held - Information sought is personal information - Cannot be disclosed
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unless Iarger public interest justifies disclosure of such information -
Petition dismissed. : (Paras 21 to 25)

G LT BT JFEFR ST (2005 B7 22), arer s(1)(d) —
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B. Words and Phrases - Meaning of 'Personal information'
'Fiduciary', 'Fiduciary relationship’, 'Life', 'Physical safety of any
person’ defined. (Paras 17,19 & 21)
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Cases referred :

W.P.(C) No. 288/2009 decided on 02.09.2009 (Delhi High Court),
(2011) 8 SCC 497, 2012 (12) JT 552, 2013 (2) MPLJ 295, Case No.CIC/
AD/A/2009/001710 decided on 10.03.2010 (Central Information
. Commission), Appeal No. CIC/SG/A/2011/00464 decided on 18.05.2011
" (Central Information Cemmission). '

S.L. Nagare, for the petitioner.
Neelam Abhyankar, for the respondents no. 1 to 3.
Anand Pathak, for respondent no. 4.

ORDER

S.C. Srarma, J. :-Regard being had to the similar controversy involved
in above three cases, they have been heard analogously together with the
consent of the parties and a common order is being passed in the matter.
Facts of Writ Petition No..5517 of 2006 are narrated as under:-

2. The petitioner before this court, who is an Editor-cum-Publisher of
Weekly Newspaper known as 'Saptahik City Reporter, Indore, (Madhya
Pradesh)' has filed this present petition being aggrieved by the order dated
28-12-2005 passed by the Public Information Officer under the provisions of
Right to Information Act, 2005 (hereinafter referred as 'the Act of 2005").

3. The petitioner is also aggrieved by the subsequent order passed by
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the First Appellate Authority dated 15-02-2006 dismissing the appeal of the
petitioner and also by order dated 17-07-2006 passed by the Second
Appellate Authority under the Act of 2003.

4. Petitioner's contention is that he has submitted an application under
the Right to Information Act, 2005 on 29-11-2005 seeking certain information -
in respect of the respondent No.4 to the Public Officer, Commercial Tax,
Head Quarter. In the application details of statement of movable properties
held by the respondent No.4, at the time of his first joining was sought i.e the
statement of immovable properties for the year 2003-2004, list of family
members and report of the investigation made in connection to the notice
dated 02-08-2005. Petitioner's contention is that the Information Officer has
dismissed the petitioner's application, keeping in view Section 8(1) (¢), 8(1)
(i) as well as Section 11 of the Right to Information Act, 2005.

5. ' The contention of the learned cotinsel arguing the matter is that the
information was required by the petitioner as the respondent No.4 has acquired
disproportionate assets and the petitioner wanted to file a complaint under
the Prevention of Corruption Act, 1988 against the respondent No.4. The
petitioner's contention is that the impugned orders are bad in law as they are
violative of article 19(1) (A) of the Constitution of India and it is also been
argued that the impugned orders have been passed without taking any notice
of Section 74 and 76 of the Indlan Evidence Act,1872. Hence, deserves to
be set aside.

6. Itis also been argued that the impugned orders are violative of the
provisions as contained under Right to Information Act, 2005 and the
respondents were duty bound to furnish the information as required by the -
petitioner. Learned counsel for the petitioner has placed reliance upon the
judgment delivered by the Delhi High Court in the case of The CPIO, Supreme
Court of India, Tilak Marg, New Delhi Vs. Subhash Chandra Agarwal
and another in WP (C) 288/2009 decided on 02-09-2009 and his contention
is that in light of the aforesaid judgement delivered by Delhi High Court, the
orders passed by the Information Officer, by the First Appellate Authority
and by the Second Appellate Authority are liable to be quashed.

7. On the other hand, learned counsel appearing for the respondents
No. 1 to 3 Ms Neelam Abhyankar has vehemently argued before this court
~ that the Publi¢ Information Officer has rightly passed the order dated
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28-12-2005, keeping in view the statutory provisions as contained under the
Right to Information Act, 2005 as the information sought in respect of
respondent No.4 was personal in nature and was amounting to invasion with
the personal liberty of the respondent No.4 granted to him under the Constitution
ofIndia. It is also been stated in the return that a complaint was made against
the present petitioner before the Press Council of India. It is also been stated
that the petitioner has not only filed any application under the Right to
Information Act against the respondenit No.4, but he has filed such applications
against as many as eighteen officers of the Commercial Tax Department.
Respondent State has prayed for dismissal of the writ petition.

8. Learned counsel for the respondent No.4 has vehemently argued before
this court that the information sought cannot be granted to the petitioner and

-has rightly been denied in light of the exceptions, as provided under Section 8
of the Act, 2005 and infact the petitioner has invaded the personal life and
liberty of the respondent No.4. He has placed reliance upon a judgment
delivered by the apex court in the case of Central Board of Secondary
Education and another Vs. Aditya Bandopadhyay and others reported in
(2011) 8 SCC 497, in the case of Bikar Public Service Commission Vs.
Saiyed Hussain Abbas Rizwi another reported in 2012 (12) JT 552 and
also upon a judgment delivered by the apex court in the case of Girish
Ramchandra Deshpande Vs. Central Information Commissioner reported
in 2013(2) MPLJ 295. :

9. Heard learned counsel for the parties and perused the record. The
. matteris being disposed of with the consent of the parties at admission stage
itself.

10.  Inthe present case, the petitioner who claims himselfto be a Journalist
has filed this present petition being aggrieved by the orders dated 28/12/2005,
15/02/2006 and 17/07/2006. The petitioner has stated in the writ petition
that he is publishing a Weekly Newspaper in the name and style of ‘Saptahik
City Reporter, Indore (Madhya Pradesh)’ and the same is being published
for the last thirty four years. Petitioner vide an application dated 29-11-2005
has sought the following informations :-

"(a) Certified copy of the statement of movable properties
held by the respondent No.4 at the time of the first joining.
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(b) Certified copy of the statement of immovable propéri‘ies
for the year 2003 and 2004 of the said officer.

(c). List of the family members of the said officer.

(d) Report of the investigation made in connection to the
notice dated 02-08-2005 of the Counsel of the petitioner.”

11.  The application of the petitioner has been rejected by the Public
Information Officer vide order dated 28-12-2005. The First Appeal has been
dismissed vide order dated 15-02-2006 and finally second appeal has been
dismissed vide order dated 17-07-2006.

12.  Learned counsel for the petitioner has placed reliance upon ajudgment
delivered by the Delhi High Court in the case of The CPIO, Supreme Court
of India, Tilak Marg, New Delhi Vs. Subhash Chandra Agarwal (supra).
The question before the Delhi High Court in the aforesaid case was whether
the personal assets of Judges of the Supreme Court, made to the Chief Justice
of India, pursuant to a Full Court Resolution of the Supreme Court of India,
made in 1997 can be disclosed on an application preferred under the Right to
Information Act, 2005, by the Central Public Information Officer, Supreme
Court of India or not ? arid the Delhi High Court has arrived ata conclusion
that the declaration of assets, (and not the contents of the declarations, as
that was not sought for) made by Judges of the Supreme Court can be
disclosed by the CPIO.

13.  Learned counsel for the petitioner has placed reliance upon a judgment
delivered by the Central Information Commission in case of Ms Shivkumari
Kashyap Vs. S.E.C. Railway, Bilaspur decided on 1 0-03-2010 in Case
No. CIC/AD/A/2009/001710. '

14.  The aforesaid case reveals that it was a case wherein a legitimate
wedded wife of one Mr Baldev Singh bas sought information about the pay
details of the husband and the Central Information Commission has held that
the information bé provided to the applicant, therein. R

15.. Learned counsel has placed reliance upon a judgment delivered by
the Central Information Commission in the case of V.R. Sharma Vs. Mr
Prakash Tamrakar decided on 18-5-2011 in Appeal No. CIC/SG/A/2011/
00464 and the aforesaid case was relating to information sought in respect of
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16.  Inthe present case the information has been sought in respect of
properties held by the respondent No.4, family members of the respondent
No.4 and the statement of immovable properties for the year 2003-2004.
Section 8 of the Right to Information Act, 2005 reads as under :- L.

"Section 8. Exemption from disclosure of information.—
(1) Notwithstanding anything contained in this Act, there shall *
be no obligation to give any citizen,—

(a) information, disclosure of which would prejudicially affect *
the sovereignty and integrity of India, the security, strategic,
scientific or economic interests of the State, relation with foreign
State or lead to incitement of an offence; '

(b) information which has been expressly forbidden to be
published by any court of law or tribunal or the disclosure of
which may constitute contempt of court;

(¢} information, the disclosure of which would cause a breach
of privilege of Parliament or the State Legislature;

(d) information including commercial confidence, trade secrets R
or intellectual property, the disclosure of which would harm

the competitive position of a third party, unless the competent

authority is satisfied that larger public interest warrants the

disclosure of such information;

%

(e) information available to a person in his fiduciary relationship,
unless the competent authority is satisfied that the larger public
interest warrants the disclosure of such information;

() information received in confidence from foreign government;

(g) information, the disclosure of which would endanger the
life or physical safety of any person or identify the source of
information or assistance given in confidence for law
enforcement or security purposes;

(h) information which would impede the process of investigation
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ot apprehension or prosecution of offenders;

(i) cabinet paf)ers including records of deliberations of the
Council of Ministers, Secretaries and other officers:

Provided that the decisions of Council of Ministers,
the reasons thereof, and the material on the basis of which the
decisions were taken shall be made public after the decision
has been taken, and the matter is complete, or over:

Provided further that those matters which come under
the exemptions specified in this section shall not be disclosed;

(i) information which relates to personal information the
disclosure of which has no relationship to any public activity
or interest, or which would cause unwarranted invasion of the
privacy of the individual unless the Central Public Information
Officer or the State Public Information Officer or the appellate
authority, as the case may be, is satisfied that the larger public
interest justifies the disclosure-of such information:

Provided that the information, which-cannot be denied

"to the Parliament or a State Legislature shall not be denied to

any person.

(2) Notwithstanding anything in the Official Secrets Act,
1923 (19 of 1923) nor any of the exemptions permissible in
accordance with sub-section (1), a public authority may allow
access to information, if public interest in disclosure outweighs
the harm to the protected interests.

(3) Subject to the provisions of clauses (a), (c) and (i) of sub-
section (1), any information relating to any occurrence, event
or matter which has taken place, occurred or happened twenty
years before the date on which any request is made under
section 6 shall be provided to any person making a request
under that section:

Provided that where any question arises as to the date
from which the said period of twenty years has to be

933
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computed, the decision of the Central Government shall be
final, subject to the usual appeals provided for in this Act. "

17.  Theaforesaid statutory provisions of law exempts the Public Information
Officer from disclosure of certain information as provided under the aforesaid
statutory provisions of law. The aforesaid statutory provisions of law has been
considered by the Apex court in the case of Central Board of Secondary
Education and another Vs. Aditya Bandopadhyay and others (supra) and
it has been held by the apex court that the Right to Information is a facet of
freedom of speech and expression under article 19 and is subject to reasonable
restrictions. The apex court in the aforesa1d case In Paragraphs 8,9,12,22,
23,24,25 and 39 held as under -

"8. A Division Bench of the High Court heard and disposed of
the said writ petltlon along with the connected writ petitions
(relied by West Bengal Board of Secondary Education and
others) by a common judgment dated 5.2.2009. The High Court
held that the evaluated answer-books of an examinee writing
a public examination conducted by statutory bodies like CBSE
or any University or Board of Secondary Education, being a
‘document, manuseript record, and opinion’ fell within the
definition of "information" as defined in section 2(f) of the RTI
Act. It held that the provisions of the RTI Act should be
interpreted in 2 manner which would lead towards dissemination
of information rather than withholding the same; and in view of
the right to information, the examining bodies were bound to
provide inspection of evaluated answer books to the examinees.
Consequently it directed CBSE to grant inspection of the
answer books to the examinees who sought information. The
High Court however rejected the prayer made by the
examinees for re-evaluation of the answer-books, as that was
not a relief that was available under RTI Act. RTI Act only
provided a right to access information, but not for any
consequential reliefs. Feeling aggrieved by the direction to grant
inspection, CBSE has filed this appeal by special leave.

9. Before us the CBSE contended that the High Court
crrf;d in
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(i) directing CBSE to permit inspection of the evaluated

- answer books, as that would amount to requiring CBSE to

disobey its Examination Bye-law 61(4), which provided that
no candidate shall claim or be entitled to re-evaluation of
answer books or disclosure/inspection of answer books;

(ii) holding that Bye-law 61(4) was not binding upon
the examinees, in view of the overriding effect of the provisions
of the RTT Act, even though the validity of that bye-law had
not been challenged;

(iii) not following the decisions of this court in
Maharashtra State Board of Secondary Education vs.
Paritosh B. Sheth [1984 (4) SCC 27], Parmod Kumar
Srivastava vs. Chairman, Bihar PAC [2004 (6) SCC 714],
Board of Secondary Education vs. Pavan Ranjan P [2004
(13) SCC 383], Board of Secondary Education vs. § [2007
(1) SCC 603] and Secretary, West Bengal Council of Higher
Secondary Education vs. I Dass [2007 (8) SCC 242]; and

(iv) holding that the examinee had a right to inspect his
answer book under section 3 of the RTI Act and the examining
bodies like CBSE were not exempted from disclosure of
information under section 8(1)(e) of the RTI Act.

The appellants contended that they were holding the
"information” (in this case, the evaluated answer books) in as

fiduciary relationship and, therefore,exempted under section
8(1) (e) of the RTI Act.

Relevant Legal Provisions

12.  To consider these questions, it is necessary to refer to
the statement of objects and reasons, the preamble and the
relevant provisions of the RTI Act. RTI Act was enacted in
order to ensure smoother, greater and more effective access
to information and provide an effective framework for

effectuating the right of information recognized under article

19 of the Constitution. The preamble to the Act declares the
object sought to be achieved by the RTI Act thus:

935
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"An Act to provide for setting out the practical regime of right
to information for citizens to secure access to information under
the control of public authorities, in order to promote
transparency and accountability in the working of every public
authority, the constitution of a Central Information Commission
and State Information Commissions and for matters connected
therewith or incidental thereto.

Whereas the Constitution of India has established democratic
Republic; And whereas democracy requires an informed
citizenry and transparency of information which are vital to its
functioning and also to contain corruption and to hold
Governments and their instrumentalities accountable to the
governed;

And whereas revelation of information in actual practice is likely
to conflict with other public interests including efficient
operations of the Governments, optimum use of limited fiscal
resources and the preservation of confidentiality of sensitive
information; And whereas it is necessary to harmonise these
conflicting interests while preserving the paramountcy of the
democratic ideal.”

22. In People's Union for Civil Liberties v. Union of
India - (2004) 2 SCC 476, this Court held that right of
information is a facet of the freedom of "speech and expression”
as contained in Article 19(1)(a) of the Constitution of India
and such a right is subject to any reasonable restriction in the
interest of the security of the state and subject to exemptions
and exceptions.

Re : Question (i)

23. The definition of “information’ in section 2(f) of the RTI
Act refers to any material in any form which includes records,
documents, opinions, papers among several other enumerated
items. The term “record' is defined in section 2(i) of the said
Actas including any document, manuscript or file among others.
When a candidate participates in an examination and writes
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his answers in an answer-book and submits it to the examining
body for evaluation and declaration of the result, the answer-
book is'a document or record. When the answer-book: is
evaluated by an examiner appointed by the examining body,
the evaluated answer-book becomes a record containing the
‘opinion' of the examiner. Therefore the evaluated answer-
book is also an “information' under the RTI Act. ‘

24.  Section 3 of RTI Act provides that subject to the
provisions of this Act all citizens shall have the right to
information. The term "right to information' is defined in section
2(j) as the right to information accessible under the Act which
is held by or under the control of any public authority. Having
regard to section 3, the citizens have the right to access to all
information held by or under the control of any public authority
except those excluded or exempted under the Act. The object
of the Act is to empower the citizens to fight against corruption
and hold the Government and their instrumentalities accountable
to the citizens, by providing them access to information
regarding functioning of every public authority.

25.  Certain safegnards have been built into the Act so that
the revelation of information will not conflict with other public
interests which include efficient operation of the governments,
optimum use of limited fiscal resources and preservation of
confidential and sensitive information, The RTI Act provides
access to information held by or under the control of public
authorities and not in regard to information held by any private
person. The Act provides the following exclusions by way of
exemptions and exceptions (under sections 8, 9 and 24) in
regard to information held by public authorities:

6] Exclusion of the Act in entirety under section 24 to
intelligence and security organizations specified in the Second
Schedule even though they may be "public authorities”, (except

" in regard to information with reference to allegations of

corruption and human rights violations),

(i) Exemption of the several categories of information

937
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enumerated in section §(1) of the Act which no public authority
is under an obligation to give to any citizen, notwithstanding
anything contained in the Act [however, in regard to the
information exempted under clauses (d) and (e), the competent
authority, and in regard to the information excluded under clause
(1), Central Public Information Officer/State Public Information
Officer/the Appellate Authority, may direct disclosure of
information, if larger public interest warrants or justifies the
disclosure].

@i If any request for providing access to information
-involves an infringement of a copyright subsisting in a person
other than the State, the Central/State Public Information
Officer may reject the request under section 9 of RTT Act.

Having regard to the scheme of the RTI Act, the right of the
citizens to access any information held or under the control of
any public authority, should be read in harmony with the
exclusions/exemptions in the Act.

39. The term- fiduciary' refers to a person having a duty to act
for the benefit of another, showing good faith and condour,
where such other person reposes trust and special confidence
in the person owing or discharging the duty. The term “fiduciary
relationship' is used to describe a situation or transaction where
one person (beneficiary) places complete confidence in another

. person (fiduciary) in regard to his affairs, business or
transaction/s. The term also refers to a person who holds a
thing in trust for another (beneficiary). The fiduciary is expected
to act in confidence and for the benefit and advantage of the
‘beneficiary, and use good faith and fairness in dealing with the
beneficiary or the things belonging to the beneficiary. If the
beneficiary has'entrusted anything to the fiduciary, to hold the
thing in trust or to execute certain acts in regard to or with
reference to the entrusted thing, the fiduciary has to act in
confidence and expected not to disclose the thing or information
to any third party.”

18.  Theapex court has also dealt with the term "fiduciary relationship"
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and after defining the term "fiduciary relationship" has held that Right to
Information is subject to exemptions and exceptlons as provided under section
8 of the Constitution of India.

19.  The apex Court has again in the case of Bikar Public Service
Commission Vs. Saiyed Hussain Abbas Rizwi another (supra) in paragraph
28 has held as under :-

"28. Now, let us examine the provisions of Section 8(1)(g)
with greater emphasis on the expressions that are relevant
to the present case. This section concerns with the cases
‘where no obligation is cast upon the public authority to
' furnish information, the disclosure of which would endanger
(a) the life (b) physical safety of any person. The
legislature, in its wisdom, has used two distinct expressions.,
They cannot be read or construed as being synonymous.
Every expression used by the Legislature must be given its
intended meaning and, in fact, a purposeful interpretation.
The expression “life" has to be construed liberally. Physical
safety is a restricted term while life is a term of wide
connotation. includes reputation of an individual as well as
the right to live with freedom. The expression "life" also
appears in Article 21 of the Constitution and has been
provided a wide meaning so as to inter alia include within
_ its ambit the right to live with dignity, right to shelter, right
to basic needs and even the right to reputation. The
"'expressmn life under section 8(1)(g) the Act, thus, has to
~ be understood in somewhat similar dimensions. The term
endanger or "endangerment" means the act or an instance
of putting someone or something in danger; exposure to
. peril or such situation which would hurt the concept.of life
- as understood in its wider sense [refer Black Law
. Dictionary (Eighth Edition)]. Of course, physical safety ... -
would mean the likelihood of assault to physical existence
of a person. If in the opinion of the concerned authority.
there is danger to life or possibility of danger to physical .
safety, the State Information Commission would be entitled
to bring such case within the exemption of Section 8(1)(g) !
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of the Act. The disclosure of information which would
endanger the life or physical safety of any person is one
category and identification of the source of information or
assistance given in confidence for law enforcement or
security purposes is another category. The expression for
law enforcement or security purposes is to be read ejusdem
generis only to the expression 'assistance given in
confidence' and not to any other clause of the section. On
the plain reading of Section 8(1)(g), it becomes clear that
the said clause is complete in itself. It cannot be saidto -
have any reference to the expression 'assistance given in
confidence for law enforcement or security purposes’.
Neither the language of the Section nor the object of the
Section requires such interpretation. It would not further ‘
the cause of this section. Section 8 attempts to provide
exemptions and once the language of the Section is
unambiguous and squarely deals with every situation, there
is no occasion for the Court to frustrate the very object of
the Section. It will amount to misconstruing the provisions
of the Act. The High Court though has referred to Section
8(1)(3) but has, in fact, dealt with the language of Section
8(1)(g). The reasoning of the High Court, therefore, is
neither clear in reference to provision of the Section nor in
terms of the language thereof."

20.  Intheaforesaid case, details was sought in respect of various examiners
and in the aforesaid case, the apex court has held that information sought
cannot be supplied as it would endanger the public life and stability of a
particular person.

21.  The apex court in the case of Girish Ramchandra Deshpande Vs.
Central Information Commissioner (supra) has recently dealt the statutory
provisions as contained u/s 8 (1) (j) of the Right to Information Act, 2005 and
in the aforesaid cases details of personal information was sought by the
applicant under the Right to Information Act, The apex court in the aforesaid
case in paragraph 10 to 15 held as under :-

"10. This Court in Central Board of Secondary Education
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and another v. Aditya Bandopadhyay and others (2011) 8
SCC 497 while dealing with the right of examinees to inspect
evaluated answer books in connection with the examination
conducted by the CBSE Board had an occasion to consider
in detail the aims and object of the RTI Act as well as the
reasons for the introduction of the exemption clause in the RT]
Act, hence, it is unnecessary, for the purpose of this case to
further examine the meaning and contents of Section 8 as a
whole. ‘

11. We are, however, in this case primafily concerned with
the seope and interpretation to clauses (g), (g) and (j) of Section
8(1) of the RTI Act which are extracted herein below: .

8. Ex.emp'tion from disclosure of information.- (1)
Notwithstanding anything contained in this Act, there shall be
no obligation to give any citizen,- :

(ej information available to a person in his fiduciary relationship,
unless the competent authority is satisfied that the larger public
interest warrants the disclosure of such information;

(g) information, the disclosure of which would endanger the
life or physical safety of any person or identify the source of
information or assistance given in confidence for. law
enforcement or security. purposes;

(i) information which relates to personal information the
disclosure of which has no relationship to any public activity
or interest, or which would cause unwarranted invasion of the

_ privacy of the individual unless the Central Public Information

Officer or the State Publi¢ Information Officer or the appellate
authority, as the case may be, is satisfied that the larger public
interest justifies the disclosure of such information."

12. The petitioner herein sought for copies of all memos, show
cause notices and censure/punishment awarded to the third
respondent from his employer and also details viz. movable
and immovable properties and also the details of his

941



942 Ramesh Vs, Deputy Commissioner LL.R.[2015]M.P.

investments, lending and borrowing from Banks and other
financial institutions. Further, he has also sought for the details
of gifts stated to have accepted by the third respondent, his
family members and friends and relatives at the marriage of his
son. The information mostly sought for finds a place in the
income tax returns of the third respondent. The question that
has come up for consideration is whether the above-mentioned
information sought for qualifies to be "personal information" as
defined in clause (j) of Section 8(1) of the RTI Act.

13. We are in agreement with the CIC and the courts below
that the details called for by the petitioner i.e. copies of all
memos issued to the third respondent, show cause notices and
orders of censure/punishment etc. are qualified to be personal
information as defined in clause (j} of Section 8(1) of the RTI
Act. The performance of an employee/officer in an organization
is primarily a matter between the employee and the employer
and normally those aspects are governed by the service rules
which fall under the expression "personal information", the
disclosure of which has no relationship to any public activity
or public interest. On the other hand, the disclosure of which
would cause unwarranted invasion of privacy of that individual.
Of course, in a given case, if the Central Public Information
Officer or the State Public Information Officer of the Appellate
Authority is satisfied that the larger public interest justifies the
disclosure of such information, appropriate orders could be
passed but the petitioner cannot claim those details as a matter
of right.

14. The details disclosed by a person in his income tax returns
are" personal information" which stand exempted from
disclosure under clause(j) of Section 8(1) of the RTI Act, unless
involves a larger public interest and the Central Public
Information Officer or the State Public Information Officer or
the Appellate Authority is satisfied that the larger public interest
justifies the disclosure of such information.

15. The petitioner in the instant case has not made a bona fide
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public interest in seeking information, the disclosure of such
information would cause unwarranted invasion of privacy of
the individual under Section 8(1)(j) of the RTI Act.”

22.  Theapex court in the aforesaid case hag held that the details disclosed
by aperson in any tax return are personal information which has been exempted
from its disclosure under Clause (j) of Section 8(1) of the R.T.1. Act and the
same cannot be disclosed unless it has to be revealed in public interest and
the Public Information Officer is satisfied that the larger Public interest justifies
disclosure of such informations.

23.  This court kecping in view the judgments delivered by the apex court
is of the considered opinion that the petitioner has sought details of personal
information from the Information Officer, which includes copy of the sfatement
of movable properties held by the respondent no.4, list of family members
etc., and, therefore, the Public Information Officer was justify inrejecting the
application submitted by the petitioner in light of exemption as provided u/s
8(1) (j) of the Right to Information Act, 2005.

24.  The petitioner has not been able to make out a case that the information
sotght was in a bonafide public interest and, therefore, this couit is of the
considered opinion that the request for obtaining such information was against
the statutory provisions of law as contained /s 8(1) (j) of the Right to
Information Act, 2005.

25.  Resultantly, this court does not find any reason to interfere with the
order dated 28-12-2005 passed by the Public Information Officer, order
dated 15-02-2006 passed by the Appellate Authority, Commissioner of
Commercial Tax, and the order dated 17-07-2006 passed by the State
Information Commissioner. ' )

The Writ Petition is accordingly dismissed and the other connected
writ petitions are also dismissed.

No order as to costs. -
Certified copy, as per rules.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 7570/2012 (Indore) decided on 5 November, 2014.

SAVITAYADAV (DR.) (Ms.) ... Petitioner
Vs.
'STATE OF M.P. & ors. ... Respondents

A Civil Services (Classification, Control and Appeal) Rules,
M.P: 1966, Rules 10, 12 & 1421 ) - Competence to issue charge-sheet by
Divisional Commissioner - Petitioner working as class-I officer - Charge-
sheet issued by Divisional Commissioner - Held - I'a view of order passed
by Governor in exercise of powers under Rule 12, Governor has authorised
Divisional Commissioner to impose any of minor penalty - In view of
provision of Rule 14(21) Divisional Commissioner is competent authority
to issue charge-sheet. (Paras 12 to 14)
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‘B. Civil Services (Classification, Control and Appeal) Rules,
M.P. 1966, Rule 9 - Suspension - Competent Authority - Petitioner
working as class-I officer - Collector cannot place her under suspension
as neither he is appointing authority nor disciplinary authority -
Subsequent approval by Commissioner cannot validate the order of
suspension as Commissioner is not the appointing authority - Order of
suspension quashed. (Paras 16 to 18)
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(1993) 1 SCC 419, (1996) 2 SCC 145, (2003) 4 SCC 670, (2014)
1 SCC 351.

LC. Patne, for the petitioner.
Neelam Abhyankar, for the respondents/State.

ORDER

PRAKASH SIIRIVASTAVA, J. :- The petitioner being aggrieved with the
. order of suspension dated 6/6/2012 and the charge sheet dated 7/7/2012 has
approached this court.

2. Inbrief, the case of petitioner is that she was initially appointed as

" Medical officer on Class-II post and has beén granted senior grade w.e.f,
1/1/1999 and the selection grade pay scale of Rs. 12,000-16500/- w.e.f.
1/1/2005 therefore, she has become class-I officer. She has been placed under
suspension by order dated 6/6/2012 by the Collector. The order of suspension
has been approved by the impugned order dated 7/7/2012 by the
Commissioner. She has been issued the charge sheet dated 7/7/12 by the
Commissioner. Petitioner has questioned the authority of Collector and
Commissioner to pass the impugned orders of suspension and issuing charge
sheet.

3. Areply has been filed by the respondents taking the stand that the
_ petitioner has been placed under suspension in terms of the applicable service
Rules and the Commissioner is competent to issue the charge sheet to the
petitioner.

4, Learned counsel for petitioner submits that the Commissioner was
not empowered to issue the charge sheet to the petitioner who is a class-I
employee since the Disciplinary Authority for Class-I employee is the State
Government which alone could have issued the charge sheet. He further submits
that the Collector was not competent to place the petitioner under suspensioh
and the subsequent approval of the order of suspension by the Commissioner
will not validate the Collector's order. :

5. As against this, Counsel for State has supported the order of suspension
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and issuance of charge sheet on the ground that the petitioner has been
suspended and charge sheet has beén issued by the competent authority in
accordance with Rules.

6. Having heard the learned counsel for the parties and on perusal of the
record, it is found that the respondents have not disputed the fact that the
petitioner is working on Class-I post. In terms of the M.P, Civil Services
(Classification, Control & Appeal) Rules, 1966 (for short Rules) and Schedule
appended thereto for Class-I post in the Public Health Department, the State
Government is the appointing authority as also the authority competent to
impose the penalties.

7. In the present case, charge sheet has been issued by the Commissioner
and not by the State Government, therefore, it is to be examined if the
Commissioner was competent to issue the charge sheet.

8. Maj orl and minor penalties have been speciﬁ;d in Rulé 10. Rule 12 of
the Rules, provides for disciplinary authorities competent to impose penalty
under Rule 10. Relevant part of Rule 12 reads as under:-

12. Disciplinary authorities. (1) The Government
may impose any of the penalties specified in rule 10 on any -
Government servant.

(2) Without prejudice to the provisions of sub-rule (D),
but subject to the provisions of sub-rule (3), any of the penaities
specified iri rule 10 may be imposed on-

* (a) amember of State Civil Service by the appointing
authority or the authority specified in the Schedule in this behalf
or by any other authority empowered in this behalf by a general
or special order of the Governor.

(b) a person appointed to a State Civil post by the
authority specified in this behalf by a general or special order
of the Governor. Or {x x x} by the appointing authority or the
authority specified in the Schedule in this behalf,

(3) Notwithstanding anything contained in this rule:-

(a) no penalty specified in clauses (v) to (ix) of rule 10
shall be imposed by any authority subordinate to the appointing
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(Provided that the High court shall have the power to
impose all the penalties except penalties as specified in clause
(vi) so far as it relates to reduction in rank i.e. post of service)
and clauses (vii) to (ix) of rule 10):”

9. In terms of the Rule 12(2) any penalty, either minor or major, can be
1mposed by the appointing authority or the authorities specified in schedule or
any other authority empowered by the general or special order of the Governor.
The Governor by order dated 13th August 1997 exercising the power under
Rule 12 (a) & (b) has issued the following order empowering all the Divisional
Commissioners of the State to impose the minor penalties under Rule 10 on
Class-I & Class-II Officers (except of the officers of the Judicial Services
and the Police Department) of the State Government posted within their
respective divisions:-.

""No. C-6-5-97-3-1. -In pursuance of Clause (a) and
(b) of sub-rule (2) of Rule 12 of the Madhya Pradesh Civil
Services (Classification, Control and Appeal) Rules, 1966,
the Governor of Madhya Pradesh hereby, empowers all
Divisional Commissioners of the State to impose the penalties
specified in clauses (i) to (iv) of Rule 10 of the said rules on
Class I and Class II officers (except of the officers of the
Judicial Services and the police department) of the State
Government posted within their respective divisions.”

10.  Theposition has further been clarified by subsequent order of Governor .
under the above Rules published in the gazette dated 15th September 2008
empowerthg all the Divisional Commissioners of the State to take disciplinary
action and impose minor penalties, which reads as under:-

.“Bhopal, the 15th September 2008

No. C-6-1-2008-3-1. In pursuance of clause (a) and (b) of
sub-rule (2) of Rule 12 of the Madhya Pradesh Civil Services
. (Classification, Control and Appeal) Rules, 1966 and in
supersession of this Department's Notification No. C-6-5-97-
3-1, dated 1st January, 2002, the Governor of Madhya Pradesh
hereby empowers all Divisional Commissioners of the State
to take disciplinary action and to impose the penalties specified
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in clause (I) to (IV) of Rule 10 of said rules on Class I and
Class Il Government servants (except the officers of the Judicial
services, police department and posted in non-governmental
[nstitutions/Organizations/Undertakings) of the State
Government posted within their respective divisions.

By order and in the name of the Governor of Madhya Pradesh
AQUEELA HASHMAT, Dy. Secy.”

11.  Intermsof Article 311 (1) of the Constitution of India, no member of
the State Civil Service or holder of the civil post can be dismissed or removed
by an authority subordinate to the appointing authority, but Article 311(1) of
the Constitution does not provide that even the departmental proceeding must
be initiated only by the appointing authority. If there is no Rule providing for
initiation of the departmental proceeding by the appointing authority, then any
superior controlling authority can initiate departmental proceeding. Hence
initiation and conducting of departmental proceeding can be by any superior
controlling authority in addition to the authority competent to impose penalty,
if the relevant service Rules do not prohibit the same (See: P.V. Srinivasa
Sastry and others Vs. Comptroller and Auditor General and others,
reported in (1993)1 SCC 419, Inspector General of Police and another
Vs. Thavasiappan, reported in (1996) 2 SCC 145 & State of UP and
another Vs. Chandrapal Singh and another. reported in (2003) 4 SCC
670). : :

12, A conjoint reading of the Rules of 1966 with the orders'of Governor
dated 13th August, 1997 and 15th September, 2008 make it clear that the
State Government is competent to impose any penalty either minor or major
to the petitioner and the Commissioner is competent to take disciplinary action
and to impose minor penalty on the petitioner who is a class-I employee. No
Rule has been pointed out by counsel for petitioner prohibiting the superior
controlling authority other than the appointing authority or the disciplinary
authority from initiation of the departmental enquiry and the conducting the
same. Thus, the Commissioner is competent to initiate and conduct the
departmental enquiry against the class I and II government employee for
imposing minor or major penalty and he can also impose minor penalty but as
required by Rule 12(3)(a) major penalty provided in Rule 10 (v) to (ix) cannot
be imposed by the Commissioner since he is subordinate to the appointing
authority. In such a case the commissioner is required to take recourse to Sub
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Rule 21 of Rule. 14 under which the Commissioner, after concluding the enquiry
if finds it to be a case of imposition of major penalty, has to forward the
record to the State Government/disciplinary authority competent to impose
major penalty for appropriate decision. Rule 14(21) reads as under:

“(21(a) Where a disciplinary authority competent to
impose any of the penalties specified in clauses (i) to (iv) of -
rule 10, (but not competent to impose any of the penalties
specified in clauses (v) to (ix) of rule 10), has itself inquired
into or the articles of any charge and that authority, having
regard to its own finding or having regard to its decision on
any of the findings of any inquiring authority appointed by it,is .
of opinion that the penalties specified in clauses (v) to (ix) of
rule 10 should be imposed on the Government servant, that
authority shall forward the records of the inquiry to such
disciplinary authority as is competent to impose the last

- mentioned penalties.

(b) The disciplinary authority to which the records are
so forwarded may act on the evidence on the record or may,
if it is of the opinion that further examination of any of the
witnesses if necessary in the interests of justice, recall the
witness and examine, cross-examine and re-examine the
witness and may impose on the Government servant such
penalty as it may deem fit in accordance with these rules.”

13.  Counsel for petitioner has placed reliance upon the judgment of the
Supreme court in the matter of Union of India and others Vs. B.V, Gopinath
reported in (2014) 1 SCC 351, wherein the Supreme court explaining the
expression of “shall cause to be drawn up” in Rule 14(3) of Central Civil
Services (Classification, Central (sic:Control) and Appeal) Rules, 1965 has
held that it permits the disciplinary authority to delegate to subordinate
authority task of drawing up substance of proposed definite and distinct articles
of charge-sheet only, but it does-not provide for delegation of power of
approval to proposed charge-sheet, and therefore, in that case in absence of
the approval of disciplinary authority (FM) charge sheet was found to be non
est but in the present case, the Commissioner who has issued the charge -
sheet is the competent authonty in terms of Rule 12 and in terms of orders of
Governor dated 13/8/97 and 15/9/2008

g
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14, Counsel for petitioner referring to order of the Governor dated 13/8/
97 has submitted that power to take disciplinary action and initiating enquiry
cannot be sub delegate to the Commissioner but the orders of Governor dated
13th August, 1997 and 15 September 2008 are not orders of sub-delegation
but these are the orders passed by the Governor exercising power under Rule
12 (2)(a) & (b) of Rules, 1966 which empowers the Governor to authorise
any authority to impose any of the minor penalty under Rule 10.

15.  Inview ofthe above, I am of the opinion that the charge sheet which
has been issued by the Commissioner to the petitioner is by the competent
authority and issuance of the charge sheet cannot be faulted on that ground.

16.  The petitioner has also challenged the order of suspension dated 6/6/12
issued by the Collector as approved by the Commissioner Indore Division
Indore vide order dated 7/7/12. The Collector is neither the appointing authority
nor the disciplinary authority of the petitioner. Rule 9 provides for placing a
government servant under suspension by the appointing authority or any
authority to which it is subordinate or the disciplinary authority or any other

empower authority. Second proviso to Rule 9 (1) deals with the case where -

the order of suspension is made by the authorlty lower than the appointing
authority. Rule 9(1) reads as under;-

“9.(1) The appointing authority or any authority to which
it is subordinate or the disciplinary authority or any other
authority empowered in that behalf by the Governor by general
or special order, may place a government servant under
suspension-

(a) where a disciplinary proceeding against him is
contemplated or is pending, or

(b) where a case.against him in respect of any criminal
offence is under inventilation, inquiry of trial:

[Provided that a Government servant shall invariably
be placed under suspension when a challan for a criminal
offence involving corruption or other moral turpitude is filed
after sanction of prosecution by the government against him:]

Provided further that where the order of suspension is
made by an authority lower than the appointing authority, such

-
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authority shall forthwith report to the appointing authority the
circumstances in which the order was made.” :

17.  Inthe present case the petitioner has been placed under suspension
by the Collector who is neither the appointing authority of petitioner nor the
disciplinary authority or an authority authorised by the order of Governor. In
terms of the second proviso to Rule 9(i) the Collector has not reported to the
appointing authority the circumstances in which the order was made. Mere
approval of the order of suspension by the Commissioner will not validate the
suspension order of the Collector because the Commaissioner is not the
appointing authority but he is only the disciplinary authority as held above.

18.  Thus, the impugned order of suspension dated 6/6/12 passed by the
Collector as approved by the Commissioner by order dated 7/7/12 cannot -
be sustained and is hereby set aside. It will be open to the competent authority
to place the petitioner under suspension in accordance with the Ruiles.

C.C. asper rules.

Order accordingly.

LL.R. [2015] M.P., 951
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Miss Justice Vandana Kasrekar
W.P. No. 7447/2013 (Jabalpur) decided on 13 November, 26)14

=

NAVEEN SWAMI VIVEKANAND B.Ed. COLLEGE ... Petitioner
Vs, '
NATIONAL COUNCILFOR TEACHER EDUCATION

& ors., _... Respondents

National Council for Teacher Education Regulations, 2002,
Appendix 7-Clause 7(d) and Appendix 2B Clause (iv) - Withdrawal of
Recognition - Recognition was withdrawn that the education was being
imparted in a building constructed on Kh. No. 146 and 147 and not on Kh.
No. 27, 63 and 64 - Earlier the Committee was running the institute in a
rented premises when the recognition was granted - Thereafter the
managing Committee purchased the land and shifted the building - The
lands are owned by the management and both the lands are situated in the
same village - Various inspections were done and authorities allowed the
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Comnmittee to conduct B.Ed. course from the building constructed on Kh.
No. 146 & 147 from 2004 - Matter relegated back to appellate authority
for fresh consideration of matter. (Paras 9 to 12)

UIT FEATYE Rt aRwe 3y, 2002, TRRNT 7, @w'w 7(sY) 7
TR 241 & (iv) — Fr=r @i Iy AT @y — T=aar & 3N AN
9= AW foRT war f5 Wt qa¥ 146 ©F 147 wv PI{T waw F fuew yee
B W1 T oft T 5 @R A 27, 63 U9 64 W — qd o Wiy wrem w6
frd @ gRWR ¥ war <@ off w9 W wae @ uE off — avavEN
ggs wfifa 3 4 o7 B a@ik 99T B ol far - qfay @
wWifve yeeq & U @ i} S PRl @ ma A Rem ¥ - fafr
Frllear fad 13 ARyt 3 WPy @ 2004 9§ s, oI T
WATHT G T9X 146 €9 147 W Fffa wqa= F mﬁaﬁaﬁqﬁf?ﬁ—
mﬂmmqmaﬁﬂﬂmﬁmﬁguﬁmﬁm

Cases referred :

W.P.No. 21371/2013 (Jabalpur) decided on 03.02.2014, (2012) 2
SCC 16, SLP (Civil) No(s) 4247-4248/2009 dated 07.03.2014.

Sankalp Kochar, for the petitioner.
K.K. Singh, for the respondents.

ORDER

The Order of the Court . was delivered by :
A.M. KHANWILKAR, C.J. :- This writ petition, filed under Article 226 of the
Constitution of India, takes exception to the order dated 30.01.2011 passed
by the National Council for Teacher Education withdrawing recognition/
permission granted to the petitioner-institution regarding B.Ed. Course from
the end of academic session. This drastic order was passed on the singular
ground that no building exists on the land specified by the institution at the
time of application. Instead, the B.Ed. Course was being imparted in a building
constructed on Khasra Nos.146 and 147/1/1 of Village Barkhedi Kalan,
Neelbad Road and not on Khasra Nos.27, 63, 64/1/3. That has resulted in
contravention of Clause 7(d) of Appendix 7 and Clause (iv) of Appendix 2 B
of NCTE Regulations, 2002. This decision was assailed by the petitione:-
management by way of an appeal. The Appellate Authority, however,
reconfirmed the said order on 6.3.2013. Even this decision is the subject
matter of challenge in the present petition.

2. For examining the correctness of the opinion recorded by the two
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Authorities, it may be worthwhile to refer to the relevant facts. The petitioner-
College applied for grant of recognition to start B.Ed. Course in a rented
building. That application was filed on 31.12.2001. The respbndent No.2
caused to conduct inspection of the said building and infrastructure provided
by the petitioner, on 12.6.2002. Thereafter, the petitioner acquired leased
premises on 27.9.2002 and acquired part of the |eased premises on ownership
basis on 13.12.2002. The petitioner thereafter diverted the plot near Sharda
Vidya mandir for educational use on 21.01.2003. The petitioner then
requested the respondent No.2 to inspect the building in which B.Ed. Course
was to be permitted. The respondent No.2 caused to make an inspection on
23.01.2003. The petitioner once again requested the respondent No.2 to
undertake inspection near Sharda Vidya Mandir. The second inspection was
thus conducted on 06.02.2003. That was followed by third inspection by the
respondent No.2 on 13.06.2003 and the fourth on 13.09.2003. Thereafter,
conditional recognition was granted to the petitioner to start the B.Ed. Course
on 07.11.2003. Later on, unconditional recognition was granted by the
respondent No.2 for the B.Ed. Course imparted by the petitioner on
09.07.2004.

3. After the High Court in a PIL directed the respondent No.2 to conduct
inspection of all the B.Ed. Colleges in the State of Madhya Pradesh vide
order dated 31.07.2008, fifth inspection of the petitioner College was made
on 13.01.2009. The respondent No.2 thereafter withdrew the recognition of
the petitioner- College on 06.04.2009. The petitioner preferred an appeal

against that decision which was allowed and the recognition was restored
vide order of the Appellate Authority dated 18.08.2009. Accordingly, the
recognition was restored by the respondent No.2 on 07.10.2009. In the sixth
inspection report dated 03.08.2010, however, it was noticed that the B.Ed.
College run by the petitioner-management was on Khasra Nos.146 & 147/1/1.
The respondent No.2 was of the opinion that from inception, the management
had represented in all the documents that the B.Ed. College will be established
on Khasra Nos.27, 63 & 64/1/3 in the same Village Barkhedi Kalan. In that
view of the matter, the respondent No.2 withdrew the recognition of the
petitioner College. ’ o '

4. - Thatdecision was first challenged by the petitioner before fhe Delhi
High Court by way of Writ Petition No.6797/2011, By way of interim order
passed in the said proceedings before the Delhi High Court, a joint inspection
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was directed. The joint Committee of AICTE, PCI and NCTE in its report
dated 21.10.2011 has found as follows:

“1. On the khasras Nos. 146, 147/1/1 in village Barkhedi
in one building two colleges namely Naveen Swami Vivekanand

‘B.Ed. College and Swami Vivekanand College of Pharmacy
(Diploma in Pharmacy) are being run.

A It is further observed that the same land documents of
khasra Nos.146, 147/1/1 and the approved plan of the same
building were submitted to the NCTE and PCI for seeking
grant of recognition.

3. It was further observed that in the building plan there
is no separate demarcation of the built-up area for two colleges.
The building plan was originally approved by the competent.
authority for the vocational training centre. The team demanded
the documentary proof for change of purpose of the building
but the Management did not provide the same.

4. The Committee also observed that some rooms and
common amenities are shared by both colleges.

5. The Committee then also visited the constructed .
premises on the khasras Nos.27,63,64/1/2 on which the
engineering college building is in existence. It was further
observed that the nomencalture of the institution is Swami
.Vivekanand College of Science and Technology and there were
three buildings constructed on these khasras — one building in
the front side was shown as Engineering College and the second
building in the back side was shown.as a Degree Pharmacy
College which is not in use and the third building was closed
and locked. The Management did not cooperate with the team
in opening these closed and locked buildings. )

T 6. It was further observed that the teaching staff of
Engineering College and of the Degree Pharmacy College was
not present, therefore, the joint team could 1{10t interact with
them. ' ‘

7. The team further observed that there were several
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advertisements in the premises of the Engineering College
regarding Professional Courses in Engineering Faculty. The
team demanded the documents regarding these professional
courses but the Management did not provide any documents
to the Team.”

(emphasis supplied)

5. The High Court thereafter relegated the parties before the respondent
No.1 for reconsideration of the entire matter afresh: The respondent No.1,
however, rejected the appeal on 06.03.2013 and reconfirmed the decision of
the Respondent No.2 dated 30.01.2011. In the present petition, both these
decisions are challcnged

6. Reverting to the order dated 30.01.201 1, which is impugned in this
petition passed by the respondent No.2, only reason recorded for withdrawal
of recognition granted to the petitioner-College, is that, no building exists on
the land specified by the institution at the time of application. Thereby the
institution contravened Clause 7(d) of Appendix 7 and Clause (iv) of Appendix
2 B of NCTE Regulations 2002.

7. The Appellate Authority reconfirmed that decision and rejected the
appeal filed by the petitioner. The petitioner had contended that when the
petitioner had applied for permission to start B.Ed. Course, it was ina rented
premises. Later on, the petitioner purchased part of the leased premises and
became owner thereof. The petitioner has further asserted that Khasra Nos.27,
63, 64/1/3 was nowhere mentioned in the original application as that was
purchased by the petitioner much later in the year 2005. Whereas,
unconditional recognition was already granted to the petitioner on 09.07.2004.
Further, the petitioner had purchased Khasra Nos.146 & 147/1/1 and
constructed campus, to house two colleges of the same management to impazt,
B.Ed. and Pharmacy Courses. The said Khasra Nos.146 & 147/1/1 was
purchased on 13.12.2002. In substance, the case of the petitioner, is that, it
is not as if no building existed to run the B.Ed. Course. Rather, the petitioner
not only owned and possessed land bearing Khasra Nos. 146 & 147/1/1 but
also constructed building thereon to house the B.Ed. College. Besides, this
land was in the same village where the other land owned and possessed by
the petitioner was located. Significantly, even the Joint Committee in its report
dated 21.10.2011 has found that the land documents of Khasra Nos.146 &
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147/1/1 were submitted with the approved plan to the NCTE and PCI for
grantof recognition. More importantly, the petitioner was running B.Ed. College
on that land since the grant of recognition to the knowledge of the Authorities.
Thus, it is not as if the petitioner did not own any land. Both the lands bearing
Khasra Nos.146 & 147/1/1 as also the survey Nos.27, 63 and 64/1/3 are
owned and possessed by the same petttioner-management, In that view of the
matter, it would be hyper technical approach to invoke Clause 7(d) of Appendix
7 and Clause (iv) of Appendix 2 B of NCTE Regulations, 2002.

8. From the facts as emerge from the record, it is noticed that both the
lands bearing Khasra No.146 and 147/1/1 as also Khasra Nos.27, 63 and
64/1/3 respectively are owned and possessed by thie petitioner. The ownership
vests in the same management. It is not in dispute that the recognition to start
B.Ed. Course was granted to the same management for village Barkhedi Kalan,
Further, the B.Ed. Course was already started from the building constructed
on Khasra Nos.146 and 147/1/1 of Berkhedi Kalan. Both the lands are
situated in the same village at a distance of around % kilometer only. In that
sense, stricto sensu, it would not be a case for withdrawal of recognition by
invoking Clause 7(d) of Appendix 7 and Clause (iv) of Appendix 2 B of NCTE
Regulations, 2002. That may apply to a case where no building whatsoever
exists on the land specified in the application for grant of recognition by the
management. It may be invoked also when the institution does not have its
own land and building as is mentioned in the application for grant of recognition.
That is not the case in hand. In the present case, the management itself is the
owner of the land and has B.Ed. College building constructed on that land.
Further, the course was imparted in the same building since 2004 till the
withdrawal of recognition on 30.01.2011. This aspect has been completely
glossed over by the Appellate Authority.

9. In our opinion, instead of examining the matter any further, it would be
appropriate to_relegate the parties before the Appellate Authority for
reconsideration of the matter in the light of the indisputable facts referred to
above. We are persuaded to do so as we find that the application for grant of
recognition was made in the year 2001 with reference to another premises
taken by the petitioner-College on rental basis. However, as noted in the joint
inspection report submitted before the Delhi High Court dated 21.10.2011,
the petitioner had submitted documents of Khasra Nos. 146, 147/1/1 and the
approved plan of the building thereon to NCTE and PCI for grant of recognition
to start B.Ed. College. At best, it would be a case requiring the petitioner-
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College to submit a formal application for shifting of premises referred to in
the application. Significantly, the respondents having permitted to conduct the
B.Ed. Course from the building situated on Khasra No.146 and 147/1/1
owned and possessed by the petitioner management since the year 2004, the
Autharities ought to have examined these aspects, which would have vital
bearing on the final decision to be taken by them. We find that these aspects ‘
have been overlooked by both the Authorities resulting in manifest error, if
not a perverse decision.

10.  Counsel for the respondents has invited our attention to the decision
of the Division Bench of this Court in the case of B.M. Educational Society

_Vs. NCTE and another . The exposition in the said decision will have no

application to the fact situation of the present case. Inthat case, the management
did not own and possess land of specified measurement but wanted the
Authority to reckon another plot owned by the management across the road
for the purpose of computing the total holding. That contention has been
negatived. Counsel for the respondent then relied on the decision of the
Supreme Court in the case of Shri Morvi Sarvajanik Kelavni Mandal
Sanchalit Mskm B.Ed. College Vs. NCTE 2. In that case, the Apex Court
has referred to the mandatory requiremerits to be fulfilled before grant of
recognition. Inter alia, that the institution must have its own land ‘and building,

As aforesaid, in the present case, the land and building is owned and possessed
by the petitioner- management. At best, it would be a case for permission to
shift the premises referred to in the original application which was taken on
rental basis to one owned and possessed by the petitioner at the time of grant
of unconditional recognition. Moreover, the unconditional recognition having
been granted and was in force for more than seven years would certainly be a
matter to be taken into accountas this drastic decision of withdrawal of
recognition was to directly affect the students pursuing B.Ed. Course in the
petitioner-College - which was otherwise duly recognized at the relevant time.

11. 7 Counsel for the respondents has relied on'the unreported decision of
the Supreme Court in the case of Rashtrasant TM.S. & S.B.VM.C.4. VID.
& ors Vs. Gangadar Nilkant Shende & ors 3 to contend that the pétitioners
be called upon to make fresh application for grant of recognition in the building

1. W.P.No.21371/2013 decided on 03.02.2014
2. (2012)2SCC 16 ‘ -
3 LA Nos. 56-57/20141n SLP(CMI) No(s) 4247-4248/2009 dated 7.3.2014
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owned and possessed by the petitioner. We are not impressed by this.
submission. For, grant of fresh permission and continuation of recognition
already granted, is perceptibly different. The petitioner is pursuing the remedy
for continuation of unconditional recognition which was already granted in the
year 2004 and has been withdrawn on untenable grounds.

12.  Suffice it to note that as we are inclined to relegate the parties before
the Appellate Authority for fresh consideration of the entire matter, it will be
open to that Authority to examine all aspects of thematter and including about
the effect of repeal of NICTE Regulations, 2002 and whether the issue regarding
withdrawal of recognition gua the petitioner management should be considered
and decided on the basis of extant Regulations. All questions will have to be
considered on its own merit in accordance with law. We are not expressing
any opinion either way on the merits of the controversy or the séop,e of the
inquiry before the Appellate Authority for deciding the validity of the order
dated 30.01.2011 withdrawing the recognition granted to the petitioner-Colle ge
for B.Ed. Course.

12. The Appellate Authority shall decide the remanded proceedings
expeditiously preferably within three months from today so that if the
recognition is restored, the petitioner-College can restart the admission process
at least from the next academic sessioni.e. 2014-2015 well in advance.

Petition is disposed of on the above terms.
Petition disposed of.

LL.R. [2015] M.P., 958
WRIT PETITION '
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
_ Mr. Justice Sanjay Yadav
W.P.No. 16248/2014 (PIL) (Jabalpur) decided on 27 November, 2014

ABHISHAEK @ CHINTU CHOUKSEY ... Petitioner
Vs.
STATE OF M.P. & ors. ... Respondents

A. Adhyaksha Tatha Upadhyaksha (Vetan Tatha Bhatta)
Adhiniyam M.P, 1972 (27 of 1 972), Section 4 - Entitlement of Speaker
to occupy official residence - Speaker or Deputy Speaker can remain
in official residence "throughout their term of office" and for a period
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of one month immediately thereafter - Spe:aker died on 05.11.2013 and
therefore, one month would commence from that date as he had ceased
;to be the Speaker. (Para5)

7. JEqT TAT FUTEFG (a7 TUT T IfGIT AW, 1972
(1972 BT 27) ST 4 — ¥IGPIF [Fara w7 @ JerTiT 5q I35 &1
FFQIY — IJ=4E g1 SUTERd IR WyUf srfwa @ <ivET qur Swe
TR T U AT B A 9@ e e wene § e e g
g — e B Y 056.11.2013 S TF l¥ Uit vw ww o7 amfy =0
fitr @ avw gl @iy 59 RifYr 9 98 asme 78 R '

B. Adhyaksha Tatha Upadhyaksha (Vetan Tatha Bhatta)
Adhiniyam M., 1972 (27 of 1972), Section 4 - Death of Speaker -
Penalty/Compensation - Family members of Deceased Speaker were
‘allowed to occupy the Bungalow as the authorities were of the view
that there is no formal declaration that the Bungalow has ceased to be
official residence of Speaker - Non-issuance of declaration would not
extricate the allottee from the rigours of Section 4(1) which postulates
that Speaker and Deputy Speaker would be entitled to use of official
quarters "throughout their term of office' and for a period of one month
immediately thereafter - No more and no less. : (Para?)

[2A IFEFF TAT GUNIF (T TuT Aed) ITrT 5y, 1972
(1972 @T 27), ST 4 — Fege7 BT Jof — TT/Tfawy — 06 AT B
IRIR & wew!l & 9 &1 IRmT w D fod agafa & ad oft
Tty witrerfal &1 a8 gfemior o & o stvarRe atwon 8 2 1%
T A G FT Args I a9 TE8 W1 — "9i™en 9 99 e
wrT SIS fedt B anr 4(1) 9 W=l € gaw 6 90 W IRefewa wyar
e 5 Jeam Y Surews awt Wyvf sdee @ ST 9T 9€e gERda
O¥EaR (@ A1E &1 I aF e Peara vt o seav at » fad
‘EPYR BIT — T TR 9 A |

Sourabh Kumar Sharma, for the petitioner.
Swapnil Ganguly, Dy. G.A. for the respondents/State.
R.P. Agrawal with Y. Soni, for respondent no. 5.

ORDER

The Order of the Court was  delivered Dby-:
A.M. KHANWILKAR, C.J. :- Heard counsel for the parties.
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This public interest litigation has been filed to question the inaction of
the Authorities in initiating eviction proceedings in respect of Government
premises Aawas No.893, North Civil Lines, Nagrath Chowk, J abalpur, inspite
of complaint made in that behalf, '

2. The said premises were allotted as official residence to the then Speaker
Shri Ishwardas Rohani. Admittedly, the allottee expired on 05.11.2013.
Notwithstanding his death, the family members of the original allottee continued
to occupy the official quarter. Indeed, the Competent Authority has now
commenced the eviction proceedings because of institution of the present
petition.

3. In the present petition, the private respondent No.5, who incidentally
happens to be the son of the original allottee, has made a statement that he
would vacate the premises by the end of March, 2015 and pay all the damages/
compensation/rent/penalty in respect of the said premises to the State
Authorities for gverstaying the allotment term.

4. Be that as it may, the provision regarding the terms and conditions on
which residence is allotted to Speaker and Deputy Speaker can be traced to
the provisions in the Madhya Pradesh Adhyaksha Tatha Upadhyaksha (Vetan
Tatha Bhatta) Adhiniyam, 1972, Section 4 of the said Adhiniyam reads thus:-

“4.(1) The Speaker and the Deputy Speaker shall be
entitled, without payment of rent, to the use of a furnished

residence thorough-out his term of office at Bhopal and for the

period of one month immediately thereafter, and no charge
shall fall on the Speaker or the Deputy Speaker personally in

respect of the maintenance of such residence.

Explanation- For the purposes of this section
“residence” includes the staff quarters and other buildings
appurtenant thereto and the garden thereof, and “maintenance”
in relation to a residence includes the payment of local rates
and taxes and the provision of electricity and water.

(2) If the Speaker or the Deputy Speaker does not

avail of the benefit of sub-section (1), he shall, in lieu thereof,

.be entitled to a house-rent allowance equal to twenty per
centum of the salary payable to him under section 2.
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(3) Inaddition to a free furnished residence at Bhopal
under sub-section (1), the Speaker and the Deputy Speaker
shall also be entitled to the use of a furnished residence without
payment of rent at any other place which the State Government

: may, from time to time for purpose of this Act, declare to be
the place of official residence of the Speaker or the Deputy

Speaker, as the case may be, so long as such declaration

remains in force.”
(emphasis supplied)
5. On a bare perusal of this provision; it is clear that the allottee can

legitimately continue to remain in occupation of the premises allotted to him

‘as official residence for the period specified, commensurate with the term of
his office of Speaker or Deputy Speaker, as the case may be. Sub-clause (1),
however, predicates that the Speaker and Deputy Speaker can remain in
official residence “throughout their term of office” and for a period of one
month immediately thereafter. The term of office of Speaker or Deputy Speaker
would ordinarily expire by efflux of time; but, in this case, because of the
death of the father of respondent No.5 on 05.11.2013, the one month period
would commence from that date as he had ceased to be the Speaker. The
dependents of deceased allottee were obliged to vacate the premises within
one month from the death of their predecessor. Having failed to do so, the
Authorities should have proceeded against the occupants of the said Bungalow
as unauthorized occupants on and from 05.12.2013.

6. As aforesaid, the Competent Authority has now issued a show cause
notice as to why the occupants should not be evicted being unauthorized
occupants. That proceedings have remained pending because of non-service
of notice. Now that the notice is served, the said proceedings are scheduled
for hearing on 10.12.2014. The occupants of the Bungalow are free to
participate in the said proceedings. It is for that Authority to examine all issues
on its own merits, in accordance with law, and including to consider the request
of giving time to vacate the premises to the occupants if the said Authority is
empowered to do so by virtue of the provisions of the M.P. Lok Parisar
(Bedakhali) Adhiniyam, 1974 and the Rules framed thereunder and not

otherwise. : '

7. The next question is: whether the amount towards damages/
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compensation/penalty/rent payable by the respondent No.5, as determined
by the Executive Engineer, PWD, Division No.1, Jabalpur vide letter dated
17.11.2014, can be said to be just and proper? It appears that the said
Authority has calculated the amount on the assumption that since there was no
formal declaration that the Bungalow had ceased to be official residence of
the Speaker, the occupation thereof by the dependents of the then Speaker
was authorized. This view has been formed on a complete misreading of sub-
clause (3) of Section 4 of the Adhiniyam of 1972. No doubt, upon issuance of
declaration and so long as it remains in force, the occupant/allottee of the
Bungalow would be entitled to the use of the premises as his official quarters;
but that does not extricate the allottee from the rigours of Section 4(1), which
postulates that the Speaker and Deputy Speaker would be entitled to use of
official quarters “throughout their term of office” and for a period of one month
1mmed1ately thereafter. No more and no less. '

8. Indubitably, the allotment of premises to the Speaker for his official
residence as per the entitlement under Section 4(1), is personal to him and
governed by that provision; whereas the declaration referred to in Section
4(3) is ascribable to the premises having been notified as official residence of
the Speaker or Deputy Speaker. The two are independent. Thus understood,
the sub-clause (3) of Section 4 of the Adhiniyam of 1972 will have to be
construed in the context of and ejusdem generis with the stipulation contained
in Section 4(1). As a result, the calculation done by the Executive Engineer,
PWD, Division No.1, Jabalpur towards compensation/ penalty/rent in respect
of the official Bungalow as being payable by the dependents of the original
allottee for the use of the premises on and from 05.12.2013 and until the
same is vacated, is on an erroneous understanding of the provision. For, the
allottee can occupy the premises as official residence only during his term of
office as Speaker or Deputy Speaker and for a period of one month
immediately thereafter. On ceasing to be the Speaker or Deputy Speaker and
on expiry of one month period thereafter, in law, the occupation of the premises
cannot be treated as authorized occupation for the purposes of provisions of
the Madhya Pradesh Lok Parisar (Bedakhali) Adhiniyam, 1974.

9. A priori, the fact that the declaration under Section 4(3) remained in
force even after the death of the original allottee cannot and does not create
any right in favour of the allottee or his dependent to remain in possession of
the stated premises. The premises, though continued to bear the status or tag
of official residence of Speaker or Deputy Speaker, as the case may be, the
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occupation thereof by a person who had ceased to hold the stated office or
as in the present case, by the dependents of the original allottee who ceased
to hold the office of Speaker consequent to his death, will be nothing short of
unauthorized occupation after expiry of one month period immediately from
the date of ceasing to hold the office of Speaker or Deputy Speaker, for the
purposes of Adhiniyam of 1972 and more particularly, in the context of'the
provisions of Adhiniyam of 1974.

10.  Reverting back to the issue of compensation/penalty/ rent for the
unauthorized user of the premises, we had called upon the Advocate for the

_ respondent-State to submit a fresh calculation on the basis of the extant
regulations in that behalf. He has subniitted the calculation done by the officer
on the basis of the extant norms specified in the Circulars issued by the State
Government dated 24.10.2013 and 11.09.2014 respectively. The same reads
thus:-

“SDO OMTI/Rent Control Authority of Omti

Division Jabalpur .

“Rent for Bungalow no.893 (Old Type) at Nagrath
Chowk, Jabalpur.

L Rent for the month 01.12.2013 to 30.09.2014 (As

per Commissioner Order No.1708/3-2/2013 dated

- - 24.10.2013 attached @ Rs.10,662/- per month. Le.
’ of 10 months =Rs.1,06,620/-.

2. Rent for the month of Oct. 2014 (As per ML.P. Govt.
order No.F1- 25/2013/2-A(3) dated 11.09.2014 @
30,000 per month i.e. for 1 month= 30,000 Rupees.

3. Total rent from December 2013 to Oct. 315t 2014 =
Rs.1,36,620/-.

Sd/-
SDO Omti/Rent Control Authority of
‘Omti Division, Jabalpur.”

11.  Accordingly, we set aside the communication of the Executive Engineer,
PWD, Division No.1, Jabalpur dated 17.11.2014 and the accompanying chart
thcrewith at pages 13 and 14 of the counter; and instead direct the said
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Authority to compute/determine amount towards penalty/compensation/rent
and other outgoings to issue a fresh demand to the respondent No.5 within
two weeks from today as per the extant norms for unauthorized user of the
public premises on and from 05.12.2013 until the same is vacated by the
respondent No.5 and other dependents of the original allottee. The respondent
No.5 shall pay the amount as demanded within the time specified in the demand
notice itself, without fail.

12. Needless to observe that if the respondent No.5 has already paid any
amount towards compensation/ rent/penalty in respect of the said premises,
that amount may be adjusted against the fresh demand as determined by the
Executive Engineer, PWD, Diyision No.1 » Jabalpur on the basis of the norms _
applicable for unauthorized user of the public premises.

13. Besides this, nothing more is required to be said in this petition. The
same is disposed of on the above terms.

Petition disposed of.

LL.R. [2015] M.P., 964
WRIT PETITION
Before Mr. Justice A.M. Khanwilkar, Chief Justice &
Mr. Justice Sanjay Yadav
W.P. No. 15957/2014 (Jabalpur) decided on 27 November, 2014

THOK SABJI VIKRETA KALYAN SANGH ... Petitioner
Vs. )
STATE OF M.P. & ors. _ ... Respondents

Krishi Upaj Mandi (Allotment of Land and Structures) M.P
Rules, 2009, Rule 3(7) - Allotment - Members of Association were
trading in an area which was not notified under the M.P. Krishi Upaj
Mandi Act - New market yard established for the first time - As it is
not the case of transfer of market yard therefore provision of Rule
3(7)(a) would not apply - Provision of Rule 3(7)(b) would be applied -
Question of conducting auction of plots only for the existing licencee
cannot be countenanced - Auction proceedings already begun -
Members of Association are free to participate - Petition dismissed.

(Paras 4, 5,10 & 11)

LA}
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Vivek Ranjan Pandey, for the petitioner.
Swapnil Ganguly, Dy. G.A. for the respondent no. 1/State. . .
Naman Nagrath with Atulanand Awasthy, for respondent/Mandi.

ORDER

The Order . of the Court was delivered | by:
A.M. KHANWILKAR, C.J. :- Heard counsel for the parties.

This petition, though filed as Public Interest Litigation, is essentially a
petition in representative capacity on behalf of the members of the petitioner-
Association. The Association has 215 traders as its members. The grievance
in this petition is essentially about the procedure followed by the respondent/
Mandji in allotment of land in its market yard.

2. This very petitioner had filed writ petition challenging the validity of
the provisions of Rule 3 (7) of the Madhya Pradesh Krishi Upaj Mandi

(Allotment of Land and Structures) Rules, 2009 by way of W.P. No.10244/
2010. Traders in the locality had independently filed W.P. N0.3957/2010,

W.P. No.4880/2010, W.P. N0.4890/2010 and W.P. No.6355/2010. All these

petitions came to be disposed of by the Division Bench of this Court on
1.3.2012. The Division Bench rejected the challenge to Rule 3 (7) on all

counts.

3. Notably, the earlier matters proceeded on admitted fact that the State
Government, by issuing notification on 9.11.2000 under Section 3 of the
Madhya Pradesh Krishi Upaj Mandi Adhiniyam, 1972, “for the first time
established a new market yard” for fruit and vegetable traders having 56
acres of land at Karond in Bhopal. In view of this indisputable fact the
procedure to be followed by the respondent/Mandi for allotment of land or

-
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structure in the market yard area could be only under Rule 3 (7) (b) of the
Rules.

4. The grievance of the petitioner, however, is that, in the auction process,
the plots to be alloted should have been offered first to the members of the
petitioner Association, who had existing licence and were forced to shift from
the old market area to new market area. If it was a case of transfer of market
yard, this argument would have been valid - as that is the procedure prescribed
under Rule 3 (7) (a) of the Rules. The dispensation provided for allotment of
land or structure in the market yard area which is a newly established market
yard for the first time is posited under Rule'3 (7) (b). Both these mechanisms
are mutually exclusive. The last part of Rule 3 (7) (a), therefore, cannot be
read into the mechanism specified for allotment of land and structure in a
newly established market yard. That must be governed by Rule 3 (7) (b) only.

5. In our opinion, the argument of the petitioner is replete with confusion
that it was a case of shifting or transfer of market yard, as the petitioners have
been forced to shift from their original location to newly established market
yard. Admittedly, the members of the petitioner-Association were trading in
an area, which was not so notified under the Act of 1972 and, therefore, it will
not be a case of transfer of market yard as such. In any case, it is not open to
assume a fact which is contrary to the Notification issued in exercise of Section
3 of the Act of 1972, which in no uncertain terms mentions that for the first
time new market yard for fruit and vegetable traders is being set up. Once this
position is indisputable, the argument of the petitioner that it is a case of transfer
of market yard will have to be rejected. Moreover, the grievance now made
could have been agitated even in the earlier round of litigation. As a matter of
fact, this shade of argument of the petitioner has been considered and negatived,
as can be discerned from the discussion in Paragraphs No.10 to 12 of the
judgment of the Division Bench of this Court dated 1.3.2012.

6. Notably, the petitioner in spite of having challenged the said decision before
the Hon'ble Supreme Court, eventually, did not press that special leave petition being
S.L.P. (Civil) No.10129/2012 and invited the following order -

“Learned counsel for the rival parties are_agreed
fo the disposal of the instant petition with liberty to the
petitioner to move appropriate applications for allotment

of plots.

3]
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In case such applications are moved by the
members of the petitioner Sangh, then the same shall be
considered by the competent authority in accordance wzth
the existing provisions.

>
Needless to say that the corporation will cooperate
and the allotments shall be made by shifting of the licences
to the notified Mandi area by exclusively considering the
applicants licences. :

The special leave perzt:on is disposed of in the
manner mdzcated above”.

(emphasis su.pplied)

7. The order passed by the Supreme Court reinforces that the allotment
ofland or structure in the Mandi area of respondent/Mandi, which has been
newly established will have to be taken forward in accordance with the
“existing provisions”. That means Rule 3 (7) (b).

8. Emphasis, however, was placed by the learned counsel for the
petitioner on the expression “exclusively considering the applicants
licences”. That, in our opinion, does not mean that the Supreme Court has -
directed the respondent/Mandi to consider the case of the petitioner with
reference to the mechanism provided in Rule 3 (7) (a), which applies to shifting
of market yard.

9. Pertinently, it is mentioned in the reply affidavit filed by the respondent/
Meandi that the members of the petitioner Association have already participated
in the auction process. Counsel for the petitioner, however, has disputed that
factual position across the Bar, but the petitioner Association has not filed any
rejoinder to refute the statement so made by the respondent/Mandi in the
reply affidavit filed before this Court.

10.  Inany case, the claim of the members of the petitioner Association will
have to be considered in the context of Rule 3 (7) (b) of the Rules. Thus understood,
the question of conducting auction only for the existing licencee traders those are-
affected by the establishment of respondent/Mandi, cannot be countenanced. For,
that may be necessary only if it was a case of transfer of market yard and thus,
governed by the procedure prescribed in Rule 3 (7) (a) of the Rules.
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11.  Itisalso indisputable that the auction process has already been set in
motion by giving public notice. The members of the petitioner Association
were free to participate in the said auction process. Those who have,
participated, the respondent/Mandi would be obliged to consider their
applications in accordance with the procedure prescribed in Rule 3 (7) (b) of
the Rules. The last date of bid was 13.11.2014. In the auction process, the
Mandi has already collected an amount of around Rs.31 crores from the
participants. Even for that reason, the matter cannot brook any further delay -
as it would be affecting the rights of those who have invested in the auction
pro ces_s‘\v_yith a sanguine hope of getting allotment of land or structure in the
respondent/Mandi area.

12, Taking any view of the matter, therefore, this petition deserves tobe |

dismissed. Ordered accordingly.
~ Petition dismissed.

L.L.R. [2015] M.P., 968
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari
M.A. No. 4498/2009 (Jabalpur) decided on 10 April, 2013

RAMKALI THAKUR (SMT.) & ors. ... Appellants .
Vs.
PANCHARAM & ors. ... Respondents

A. Motor Vehicles Act (59 of 1988), Section 173 - Initial
claim petition was for injuries - During pendency of claim case, injured
: himself died - Cause of death whether connected to accident or not ? -
'Autupsy of corpus not carried out - Held - Because of lack of autopsy

of corpus it could not be proved that injured died due to accident injuries
- Hence, findings of Tribunal affirmed. (Para 12)
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B. Motor. Vehicles Act (59 of 1988), Section 173 - Injury

(Al
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case - Fracture of wrist & ulna bones - Injured, a government servant
- Entitlement - Injured entitled for salary equivalent to loss of leave
period as leave could have been utilized elsewhere - Amount of Rs.
25,000/- awarded for loss of income. (Para 15)
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C. Motor Vehicles Act (59 of 1988), Section 166 - Imtzal
injury claim - During pendency of claim case injured died - Claim
further procceded by legal representatives - Held - Legal
representatives entitled for compensation as the benefits of claim case
becomes estate of deceased. ' (Para 16)
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Ravendra Kumar Tiwari, for the appellants.

None for respondent no. 1.

S.K. Rao with Ajeet Agrawal, for the respondent no. 2.
K.K. Singh and Amit Mishra, for respondent no. 3.

ORDER'

" U.C. MARESHWARL, J. :- The appellants-claimants have filed this
appeal for enhancement of the sum awarded by the Additional Motor Accident
Claims Tribunal, Multai in MVC No. 05/06 whereby their claim regarding
injuries sustained by their predecessor Illraj Singh Thakur, the husband of
appellant no.1, while father of remaining appellants in vehicular accident by
exonerating the respondent no. 3 -Insurer has been awarded for the sum of
Rs.1,13,018/- alongwith the interest @ 6% p.a. from the date of filing the
claim petition against the respondent nos.1 and 2 by saddling their joint and
several liability to indemnify the same.

2, The facts giving riseto this appeal in short are that aforesaid lraj
Singh Thakur was working as Assistant Project Ranger in the M.P., Rajya Van
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Vikas Ltd., Rampur, Bhatodi, Betul. On dated 18.11.2003, the said Illraj
Singh Thakur while riding his motor cycle bearing registration no. M.P. -48-
B-A-1399 was going to Rampur, Bhatodi from his residence situated at Multai.
On the way near about 12.30 in the noon, he was dashed by truck bearing
reglstrauon no. RJ.-21-G/2212 driven by respondent no. 1 in rash and
"negligent manner. Resultantly he fell down and sustained i injuries on his both
the hands, right leg and some other parts of the person and become unconscious.
~'He was taken to hospital by Murlidhar and Anandrao where after medical

B examination, his MLC report was prepared. The information regarding

acc1dent was given to the Police, Multai. Looking to the serious nature of the

i 1n] unes he was advised to shift Nagpur for further treatment. Pursuantto it,

- he Was taken to Nagpur, where he remained as Indoor Patient in some private
« hospital of V.K. Sood, where in further investi gation, it was revealed that he

. _\ sustained fracture of ulna bone of right hand and of the wrist of left hand.

S

During the course of treatment, his surgery was carried out, in which rod was

- inserted in the right hand. Bone grafting was also carried out. Inspite long

tfeatment his right hand could not come in the position as before, hence he
could not come to the position to walk as he was working prior to the accident.
After holding investigation by the P.S., Multai, the respondent no. 1 truck
dr|1ver was charge sheeted for his prosecutlon before the Court having the

territorial jurisdiction over the matter. In such premises, initially the claim was

preferred by Illraj Singh Thakur himself for the sum of Rs.4,54,280=95 p. but
in pendency of the claim before the tribunal, the principle (sic:principal) claimant

has passed away on 19.5.2005, on which his natural heirs and legal

representatives, the appellants have come on record and amended the claim
petition.

3.+ Insuchamendment, it is stated-that duc io complication of aforesaid

. injuries sustained in the alleged accident, Illraj Singh Thakur had developed

the diabetes and due to its complications, he died on 19.5.2005. It is also
stated that before the alleged accident, his salary from his Government Service
was Rs.9330/- per month and the appellants were dependant on him. Due to

‘his untimely aforesaid accidental death, the appellants have been deprived
from their dependency and in such premises, by amendment, the appellants
prayed to award the claim against the respondent nos. 1 to 3 for the sum of .

Rs.21,63,681/- by saddling their joint and severe liability to indemnify the
same.

»
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4. The respondént no. 1 was proceeded exparte before the tribunal,
while in reply of respondent no. 2 -insurer of truck by denying the averments
of the claim petition, it is stated the deceased Illraj Singh Thakur accompaniéd
with his wife as pillion rider was riding his motor cycle in rash and negligent
manner and due that he collied with some unknown truck and sustained the’
injuries but subsequently on false pretext, he got registered the criminal case
against the respondent no. 1.by mentioning the registration number of the
aforesaid offending truck while the alleged accident was not the cause and
consequence of any rash and negligent driving of the alleged truck by the -
respondent no.1. It is further stated that the injuries sustained by Illraj Singh
Thakur were simple in nature and not the grievous and by treatment, the same -
were cured. In further averments, it is stated that in any case, it could not be
deemed that he died due to any complications of aforesaid injuries sustained
in the alleged accident as such he was a diabetic patient since long before
occurring the alleged accident. However, after taking treatment, he became
fit and joined his duty and continued the same till his death. It is also stated
the claim is made for excessive sum. In any case, this is not the case of
permanent disability or the vehicular death of aforesaid victim. In addition, it
is also stated that the aforesaid truck was driven by the respondent no.1
without having duly and effective driving licence under violation of the terms .
and conditions of the insurance policy, hence the liability of the irhpugned.
claim could not be saddled against it and prayer for dismissal of the claim is..
made.

5. In reply of respondent no. 3, by denying the averments of the claim
pet1t1on itis stated that the aforesaid motor cycle of the deceased was duly
ensured with it but the deceased hid not died due to any of the injuries
sustained in the alleged accident. In fact any of the alleged injuries had not
created any permanent d1sab111ty or disfigration to the person of lllraj Smgh
Thakur. It is further stated that the aforesaid accident was the cause and
consequence of negligent driving of aforesaid truck by respondent no. 1, i
against whom the criminal case was also registered. In such premises, the.
liability of the impugned claim could not saddled against this respondent. It is
further stated that the deceased - Illraj Singh Thakur was not a third party for.
the purpose of insurance of the motor cycle. So in such premises, also the,
respondent no. 3 is not liable to indemnify the claim and prayer for dlslmssal )
of the claim against such respondent is made.
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6. In view of aforesaid pleadings, after framing the issues, evidence was
recorded. On appreciation of the same, it was held that the deceased - Illraj
Singh Thakur had not died due to any injuries sustained in the alleged accident,
as such due to aforesaid injuries of the accident, he sustained 25% permanent
disability in his person and by holding that the alleged accident was the cause
and consequence of rash and negligent driving of aforesaid truck by respondent
no. 1, ensured with the respondent no. 2 by exonerating the respondent no. 3
- Insurance Co. of motor cycle, the claim of the appellants was awarded
against the respondent nos. 1 and 2 only for the sum, as mentioned above by
saddling theirjoint and several liability to indemnify the same. Being dissatisfied
with the quantum of award, the appellants have come to this court with the
prayer to hold that the deceased died due to complications of aforesaid injuries
sustained by him in the alleged accident and so also for further enhancement
of the sum awarded by the tribunal.

7. Tam apprised by the counsel present that no appeal has been preferred
onbehalf of the Insurance Co. - respondent no. 2 against the impugned award.
So.the'findings of the tribunal whereby the respondent nos. 1 and 2 have been
held liable to indemnify the impugned claim jointly and severally has got finality
between parties and now this court has to consider the only question whether
the deceased Illraj Singh Thakur had died due to the injuries sustained in the
alleged accident or he sustained only the permanent disability as held by the
tribunal and this court has also to consider the matter for further enhancement
of the sum awarded.

8. . Theappellants' counsel after taking me through the record of the tribunal
including the available evidence and exhibited papers, so also the impugned

award argued that before the alleged accident, the deceased was healthy and.

fit person and was not suffering from any disease but due to the injuries sustained
in the alleged accident, he suffered with a acute diabetes and due to its
complications, he was not fully cured upto his death and ultimately he died,
for which sufficient evidence is available on record but the same has not been
properly appreciated by the tribunal and contrary to the same, it was held by
the tribunal that due to aforesaid alleged injuries the deceased lllraj Singh
Thakur sustained only 25% permanent disability and his death could not be
connected with the accident. In such premises, he firstly prayed to hold that

INlraj Singh Thakur died due to the injuries sustained in the alleged vehicular

"
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accident. He further said that in any case, if the death of Ifltaj Singh Thakur is'
not found to be the death in vehicular accident and the findings of the tribunal
. in this regard holding Illraj Singh Thakur sustained 25% permanent disability
are affirmed, then whatsoever sum has been awarded by the tribUn'c}l, the
same is very lower side and requires further enhancement on all the relevant
heads including the head of permanent disability; physical and mental pjain
and agony, medical treatment, medicines, travelling expenses and the expénses
of special diet and prayed to enhance the same by modifying the impugned )
award by allowing this appeal. '

9. On the other hand, responding the aforesaid arguments, by Jusnfymg
the findings of the impugned award, counsel for the respondent no. 2, Shri
S.K. Rao, learned Sr. Adv assisted by Shri Aject Agrawal, said that the same’
being based on proper appreciation of the evidence is in conformity with law.
It does not require any interference at this stage either to hold the death of
Illraj Singh Thakur to be a death of vehicular accident or for further
enhancement of the sum awarded by the Tribunal. In continuation he said that
there is sufficient evidence onrecord to show that after getting the treatment
of the aforesaid injuries either at Multai of at Nagpur, said Tllfaj Singh Thakur
became fit and joined his'duty. In this regard by referring the deposition of
different Doctors, he said that on 9.7.2004 when the de_ceasgd’Iﬂraj Singh
Thakur was lastly examined by Dr. V.K. Sood, (AW-3), according 6 his’
report, no infection or any complication was found in any of his aforésaid
injuries. Even his diabetes was also found to be normal. In'such premises, it
. could not be said that Illraj Singh Thakur died due to any infection: o"f _
complications and of the aforesaid injuries. He further said that'it appearS'
from the deposition of Dr. D.K. Tiwari, (AW-5) that subsequent t curement
of aforesaid injuries, he again suffered with some problems of diabetes for
which'on consultation, Illraj Singh Thakur was advised to go and'consult’
some senior Doctor at Nagpur. He was also advised to take treatment from -
some Orthopedic Surgeon of Nagpur. He further said that there is no évidence’
on record'to show that on the date of the death of deceased o' 19.5.2005-
said Iliraj Singh Thakur died due to complications of any of aforesaid i 111Jurles X
In such'premises, he praycd that there isno scope in the matter for further
enhancement of the sum awarded by the tribunal. It was also argued that-
initially the claim was filed by the deceased Tlraj Singh Thakur and durmg
pendency of the same he died and thereafter the matter relating: t6 Eaw of
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Torts, the aﬁpellants were not entitled to prosecute the claim. With these
arguments, he prayed for dismissal of the appeal.

10.  Counsel for respondent no. 3, Shri K.K. Singh and Amit Mishra, has
justified the impugned award and prayed for dismissal of the appeal.

11. Having heard the counsel, keeping in view the arguments, I have
carefully gone through the record of the tribunal alongwith the impugned award
and unrebutted findings of the tribunal on record that the deceased Illraj Singh
Thakur in his life time sustained the aforesaid alleged injuries in the aforesaid
accident, which was cause and consequences of rash and negligent driving of
the aforesaid truck, insured with the respondent no. 2, by the respondent
no.1. Inthe lack of any dppeal or cross objection at the instance of respondent
nos. 1 and 2, such findings have got finality between the parties. Now this

court has to cons1der whether the aforesaid injuries sustained by Illraj Singh-

Thakur was the cause of his death or he has died due to some other cause or
in any case by natural death, so also the question for enhancement of the
impugned awarded sum.

12.  Ttisapparent from the record that in order to prove the cause of death
of Illraj Singh Thakur, after his death, autopsy of his corpus was not carried
out. So by medical evidence, it has not been proved that Illraj Singh Thakur
died due to aforesaid injuries or any of them or its complications. In the lack
of such material evidence, it could not be said that the death of Illraj Singh
Thakur ‘was cause and consequence of aforesaid injuries. Even otherwise on
perusing the depositions of Dr. V.K. Sood, (AW-3), Dr. Yogesh Dagekar,

(AW-4) and Dr. P.K. Tiwari, (AW-5), I have gathered the reliable information
that subsequent to the accident after taking the treatment, Illraj Singh Thakur
was cured and in this connection lastly he was examined by Dr. VK. Sood,

(AW—S) on 9.7.2004 and according to his deposition, he did not find any
mfecuon in any of his aforesaid injuries. His sugar was also found to be normal.

All'the wounds of aforesaid injuries were found to be hilled up. I have not
found any subsequent paper to show that the deceased IllrajSingh Thakur
was remained under treatment upto his death with respect of any of aforesaid
injuries. In the light of this evidence, if Illraj Singh Thakur died due to
complications of diabetes, then his death could not be connected with aforesaid
accident or the injuries sustained by him in the same. So in such premises, I
have not found any perversity in apprecxatlon of the evidence by the tribunal

=
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to hold that Illraj Singh Thakur had not died due to complication of any of the
aforesaid injuries of accident. So arguments advanced by the appellants'.
counsel in this regard hereby fails. Pursuant to it, the findings of the tribunal in
this regard is hereby affirmed. '

13.  The findings of the tribunal holding that to aforesaid injuries the Illraj
Singh Thakur had sustained 25% permanent disability in his person due to
fracture in his hand is in consonance of the evidence available on record.
Even otherwise, in the lack of any appeal on behalf of any of the respondents
such finding could not be interfered by this court in the present appeal. So this
court has to consider the question for enhancement of the sum awarded by
the tribunal. Keeping in view the aforesaid findings of the tribunal, according
to which Illraj Singh Thakur sustained 25% permanent disability.

.14, + Keeping in view the nature of the injuries, sustained by the deceased
Illraj Singh Thakur, the principle claimant, if the case is examined for further
enhancement of the sum awarded by the tribunal, then it is apparent that inspite
holding the case of 25% permanent disability of Illraj Singh Thakur, besides
the expenses of treatment Rs.73018/-, they have been awarded only
Rs.25,000/- in the head of. penmanent disability while Rs.10,000/- for physical
and mental agony and Rs.5000/- under the head of transport or travelling. So
in all such heirs except the treatment, the compensation of the alleged injuries
was awarded only for Rs.40,000/-.

15.  Itisamatter of experience that any fracture of ulna bone of human
being takes more than two months in its curement, and not less than that. The
fracture of wrist also takes time, more than six weeks in curing the same and
not less than that, So in such premises, it could be deemed that the deceased
Hiraj Singh Thakur during the course of treatment and subsequent to same
was not in a position to work from his right and left hand for the aforesaid
period. Probably he might have taken leave from his department, which could
have been utilized by him in his life time for some other purpose and as per
settled proposition if he was compelled by the aforesaid injuries to take such
leave, then in such premises, he was entitled for compensation equal to salary
- of near about 2 and % months but the same has not been awarded by the
tribunal. Therefore, under such head at this stage, in the light of the sum of his
monthly salary, as stated above, I deem fit to award Rs.25,000/- in the head
of his loss of income. Besides this, the sum of Rs.40,000/- awarded by the

i
"
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tribunal with respect of 25% permanent disability in all heads also appears to
be at lower side, hence keeping in view overall circumstances, such sum is
also enhanced from Rs.40,000/- to Rs.50,000/-. The same are awarded.

16.  So far the arguments, advanced by the counsel of respondent no. 2
that initially the claim was filed by the deceased-victim and subsequent to his
death the matter being related to the law of torts, his legal representatives are
not entitled to get any compensation, is concerned, I am of the considered
view that in the life time of victim the claim was preferred by himrand at the
event of his natural death or otherwise, which is not connected with the alleged
incident, the present claim litigation has become the estate of the deceased
and in such premises, even after death of principle claimant, his legal
representatives could not be deprived from the benefit of the impugned claim.
Even otherwise, if the claim petition had been decided in the life time of Iliraj
Singh Thakur then certainly he himself would have got the sum of the claim
and could have been given by him to the appellants, his natural heirs. So in
such premises, the.benefit of the award could be given to the appellants, In
such premises, the appellants could not be deprived from the benefit of the
impugned claim.

17.  'Besides the aforesaid, it is apparent on record, as stated above, that
the findings of the tribunal holding the entitlement of the appellants to get the
awarded sum of'the impugned claim has not been challénged on behalf of any
of the respondents either by filing the cross objection in the present appeal or
by any separate appeal. So in the lack of any such appeal or cross objection,
such finding of the tribunal could not be interfered by this court, hence arguments
advanced by the counsel for respondent no. 2 in this regard is hereby failed.

18.  In view of aforesaid, by allowing this appeal in part, the sum of
Rs.1,13,018/- awarded by the tribunal is enhanced from such sum to
Rs.1,48,018/-. The enhanced sum of Rs.35,000/- shall carry interest @ 6%
p-a. from the date of filing the claim petition before the tribunal. Liability to
pay such enhanced sum is also saddled Jointly and severally against respondent
nos. 1 and 2 as held by the tribunal. There shall be no order to the costs.

19.  The appeal is allowed, as indicated above.

Appeal allowed.
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LL.R. [2015] M.P., 977
APPELLATE CIVIL
Before Mr. Justice U.C. Maheshwari
M.A. No. 1408/2005 (Jabalpur) decided on 12 April, 2013

KRISHNA TIWARI (SMT.) & ors. | ... Appellants
Vs.
RAM KUMAR & ors. ... Respondents

A. Motor Vehicles Act (59 of 1988), Section 173 -
Enhancement - Deceased, aged 47 yrs., involved in agriculture and
milk business - Owing 12 acres of agricultural land - Deceased
supporting entire family of 7 persons including himself - Accident 6f
the year2003 - Held - Income assessed by the Tribunal @ Rs. 2,000/~
p-m. is on lower side, it ought to be Rs. 5,000/- p.m. - 1/4 th deducted
personal expenses as number of dependents were six in number as per’
the dictum: of Sarla Verma's case - Multiplier of 13 adopted on the
basis of the age of the deceased - So,.in 2ll total compensation of Rs.
6,15,000/-awarded. (Paras 10 & 11)
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B. Civil Procedure Code (5 of 1908), Order 41 Rule 22 - Cross-
objection - Delay - Cross-objection filed after a delay of six years-from
~ the date of notice - Notice was served after a' period of six years by the’
Tribunal on Respondent No. 3 -Held - Appellants could not be penalised
because it was not a fault.on partof the appellants. (Para-12)
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C. Limitation Act (36 of 1963), Section 5 - Condonation -
Objection - Appeal barred by limitation - Delay already condoned -
Held - It cannot be recalled afterwards - Principle - As per the dictum
of Satyadhyan Ghosal's case by the Apex Court any order passed st
earlier stage in the matter is binding as res judicata at any subsequent
stage before the same Court. (Para12)
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' Cases referred :
(2009) ACJ 1298, AIR 1960 SC 941.

Devika Singh, for the appellants.
None for the respondent no. 1 & 2.
Gulab Sohane, for the respondent no. 3.

ORDER

U.C. MAHESHWARI, J. :- The appellants- claimants have filed this
appeal for enhancement of the sum awarded by the Il nd Additional Motor
. Accident Claims Tribunal, J abalpur in MVCC No. 05/04 whereby their claim
regarding vehicular death of Santosh Tiwari, aged 47 years, husband of
appellant no. 1, while father of appellant nos. 2 to 5 and son of appellant no. 6
has been awarded for the sum of Rs.2,37,500/- alongwith the interest @ 6%
p-a. from the date of filing the claim petition and the cost of litigation against
the respondents by saddling their joint and severe liability to indemnify the
satne,

2. As per claim of the appellants, the deceased Santosh Tiwari had died
due to injuries sustained by him in the alleged vehicular accident caused on
dated 9.5.2003 because of rash and negligent driving of truck of respondent
no. 2 bearing registration no. M.P.~18-6333 by the respondent no. 1 for which
a criminal case was also registered at P.S. Narsinghpur. During treatment on

-
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dated 12.5.2003, he succumbed to the injuries. The postmortem of his corpus
was also carried out, After holding investigation in Crime No. 329/2003, the
respondent no. 1 was charge sheeted for the offence of Sections 279, 337
and 304-A of IPC. It is further stated that the deceased being an agriculturist
was having the irrigated land of 35 acres. Besides this, he was also involved
in the business of milk. Out of such agriculture and milk business, he was
earing (sic:earning) Rs.50,000/- per month, out of which after spending
Rs.10,000/- on himself, Rs. 40,000/- was given by him to the family for
livelihood. It is further stated that aforesaid all four daughters of the deceased
are still unmarried. In such premises, the impugned claim was preferred by
the appellants for the sum of 70 lacs.

3. The respondent no. 1 was proceeded exparte before the tribunal while
in reply of respondent no. 2, by denying the averments of the claim petition on
the material facts of the same, it is stated that as aforesaid vehicle was duly
ensured with the respondent no. 3 and the same was driven by the respondent
no. 1 by having the duly and effective driving licence. The quantum of the
income of deceased has also been disputed and in further averments, it is
stated that on holding any liability of the claim against him, then the same be
saddled against respondent no. 3 as the:vehicle was duly ensured with such
i'esp01_1dent, '

4.+  Inreply of respondent no. 3- Insurance Company, by denying the
averments of the claim petition, it is stated that in the lack of any documentary
evidence on behalf of the appellants, to show the earning of the deceased,
Rs.50,000/-per month, such averment is not reliable and prayer for dismissal
was made.

5. In view of pleadings of parties, after framing the issues the evidence
was recorded. On appreciation of the same, after holding that the alleged
accident in which the deceased sustained the injuries and succumbed to the
same was the cause and consequence of rash and negligent driving of aforesaid
dumper truck by respondent no. 1, the claim of the appellants was awarded
for the sum as mentioned above by saddling the joint and severe liability to
indemnify the same against the respondents. Being dissatisfied with the quantum
of the awarded sum, the appellants have come to this court with this appeal.

6. . Afterreceiving the notice of this zippeal on behalf of respondent no. 3



980 Krishna Tiwari (Smt.) Vs. Ram Kumar LL.R.[2015]M.P.

under Order 41, Rule 22 of CPC cross objections have also been filed. In
such cross objection, prayer for dismissal of the claim of appellants against
such respondent is made'ﬁrstly'on the ground that the respondent no. 3 was
served with the notice of the claimants by the tribunal after near about six
years from the date of filing the same. Besides this, such prayer is also made
on the ground that aforesaid dumper was driven by respondent no. 1 without
having duly and effective driving licence under violation of terms and conditions
of the policy. So while deciding this appeal, this court has to consider the
aforesaid cross objection also.

7. Having heard both the parties at length, I have carefully gone through
the record of the tribunal-as well as the impugned award, :

8. It is settled proposition of law that the insurer is bound to prove that

the above mentioned vehicle was driven by the respondent no.1- Driver without
having duly and effective driving licence but I have not found any document or
evidence é.t the instance of insurance company showing that the aforesaid
vehicle was driven by the respondent no. 1 without having duly and effective
driving licence. On the contrary, there is sufficient evidence and the circumstance
on record to draw inference that offending vehicle was driven by the
respondent no. 1 on the date of the accident having requisite duly and effective
driving licence. In such premises, the approach of the tribunal in this regard
holding that the offending vehicle was driven by respondent no. 1 having duly
and effective driving licence does not require any interference. So in such
premises, the cross objection of the respondent - insurer in this regard deserves
to be and is hereby dismissed.

9. The findings of the impugned award holding that the alleged incident in
which the deceased sustained the injuries and during treatment succumbed to
the same was cause and consequence of rash and negligent of aforesaid
offending vehicle by the respondent no. 1 have not been challenged by any of
the respondents before this court either by cross objection or through separate
appeal, So such findings have attained finality between the parties. So in such
premises, this court has only to consider the question for further enhancement
of the sum awarded by the tribunal.

10.  As per impugned award, it was held that the deceased being
agriculturist was having 12 acres of irrigated land and on the basis of such
land and considering other available evidence, his income was assessed @

]
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'Rs.2000/-per month but on perusing the deposition of Smt. Krishna Bai, (AW= -
1) appellant no.1, I have found that she has categorical stated that her husband
being agriculturist was having 35 acres of land and besides this, he was also
irivolved in the business of milk and out of such agriculture and milk business,
he was earing (sic:earning) Rs.50,000/- per month, out of which Rs. 10,000/
was $pent by him on himself while remaining sum of Rs.40,000/- was given
by him to the family for their livelihood but in support of such contention, she
has proved only Rin Pustika of agriculture land but actual produce of the
agriculture has not been proved by any receipts of Krishi Upaj Mandi to
assess the annual crops or the vegetables to assess the income of the deceased.
But from such unrebutted deposition of the wife of deceased, it has been
proved that the deceased Santosh Tiwari was involved in agriculture, cultivating
his own land and out of its income, he was looking after the entire family of -
seven persons 1nclud1ng himself. Although the accident had occurred in the
year 2003, but even in such year also, a normal labourer was earning
Rs. 70 80/- per day and the capacity ofthe deceased was more than a labourer
as he was an agnculturlst Except this, he was also involved in milk business
and in view the aforesaid 12 acres of land on which the deceased was catrying
out the agriculture activities, his income has been assessed by the tribunal @
Rs.2000/- per month is very lower side. In view of available evidence, the
same ought to have been taken Rs.5000/- per month and not less than that. *
So the approach of the tribunal in this regard is not sustainable, The same
requires modification. Pursuant to it, by setting aside such findings of the
tribunal, the income of the deceased Rs.2000/- per month is held to be
Rs 5000/- per month,

11.  Keeping in view the aforesaid income of the deceased Rs.5000/= per
. month, I proceed to assess the total dependency of the appellants. In view of
aforesaxd the total annual income of the deceased comesto Rs.60,000/=, In
view of decision of the Apex Court in the matter of Sarla Verma and. others
Vs. Delhi Transport Corporation and another reported in (2009) ACJ,
1298, in view of number of the claimants, i.¢. six, this court has to deduct
1/4th sum with respect of expenses, which would have been spent by the
deceased on himself, had he been alive. On deducting the same, the annual
dependency comes to Rs.45,000/-. Again in view of aforesaid decision of the
Apex Court, in view of age of the deceased, i.e. 47 yeats, the multiplierof 13
is applicable. On applying the same, the total dependency of the appellants
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- on the deceased comes to Rs.5,85,000/-. The same is awarded. The appellants
are also entitled to Rs.10,000/-, which has been spent by them in the treatment
of the deceased, as held by the tribunal. Besides, this they are also entitled for
the sum of Rs.20,000/- on the conventional head, i.e. loss of company of the
husband by the appellant no. 1, loss of estate of the deceased, expectancy of
life and funeral expenses. Thus, the total comes to Rs.6,15,000. The same is
awarded. ' S '

12. So far the question raised by the respondent no. 3 insurer that such
respondent was served by the tribunal after six years and, therefore, the
impugned award could not have been passed against the insurer has not

appealed me because of the judicial system, if notice was served on the -

- respondent no. 3 at belated stage, then the party like the appellants could not
be penalized because it was not fault on the part of the appellants. So far
other objections of insurer's counsel that the appeal was filed barred by time.
In that respect it is suffice to say that by allowing the application under Section
5 of the Limitation Act filed on behalf of the appellants, such delay has already
been condoned, vide order dated 2.9.2011 and such order could not be

recalled at this stage by this court, in view of the principle laid down by the

Apex Courf in the matter of Satyadhyan Ghosal and others Vs. Smt.
Deorajin Debi and another reported in AIR 1960 SC 941 , holding that any
order passed by the court at earlier stage in the matter, the same is binding as
res judicata against the party as well as such court at any subsequent stage
before the same court.

- 13, Inview ofaforesaid, this appeal is allowed in part and the sum awarded
by the tribunal to the appellants is hereby enhanced from the sum of
Rs.2,37,500/- to Rs.6,15,000/-. The enhanced sum shall catry interest @
6% p.a. from the date of filing the impugned claim petition. The liability to
indemnify such enhanced sum is'also saddled against respondent nos. 1, 2
and 3 jointly and severally, as held by the tribunal. Till this extent, the impugned
award is modified while other findings of the same are hereby affirmed. There
shall be no order as to the costs. ‘

14.  The appeal is allowed, as indicated above.

Appeal allowed.

¥
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LL.R. [2015] M.P., 983 -
- APPELLATECIVIL - .- °
Before Mr. Justice Sanjay Yadav
M.A. No 1876/2010 (Jabalpur) de01ded on8 January, 2014

BAJAJ ALLIANZ - o - ... Appellant
Vs. . I T )
" ADITYA&ors.. - : - ..- Respondents

(Alongwith M.A. No. 1841/2011)

A. Motor Vehicles' Act (59 of 1988), Section 173 -
Contributory negligence - On the basis of uncontroverted evidence of
Pillion rider and material documents, Tribunal has rightly held that
deceased was not mstrumental to accident. . (Para 8)
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B. Motor Vehicles Act (59 of 1988), Section 1 73 - Income-
Pay slip - Pay slip of deceased proved by claimant - In absence of any
contradictory evidence, no doubt can be raised with regard to pay slip,
which was issued in due course. ) (Para 12)
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C. Motor Vehicles Act (59 of 1\988), Section 173 - -
Compensatmn -Applzcatwn of multiplier - Where the age of deceased
is more than 15 years there is no necessity for seeking guldance or
placing reliance on second schedule. - (Para14)
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D. . Motor Vehicles Aét (59 of 1988), Section 173 -
Compensation - Future prospects - Addition of 50% salary where the
deceased is below 40 years and has permanent job - Addition should
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be 30% if the age of deceased is between 40 to SO0 years - There should
be no addition if the age of deceased is more than 50 years and number
of dependents are 2 to 3. _ (Para 15)
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E. Motor Vehicles Act (59 of 1988), Section 173 -

Compensatmn - Standard deduction - Where deceased is marned y rd

should be deducted towards living expenses - Where number of
depend:nts are 4 to 6, 1" should be deducted and 1/5 should be
deducted if number of dependents are more than 6. . (Para 15)
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Cases referred :
ClvﬂAppeal No. 4646/2009 decided on 02.04.2013, (2009) 6SCC 121,

T.S. Lamba, for the appellant in M.A. No. 1876/2010.
Gulab Sohane, for the respondent no. 8 in M.A. No. 1876/2010.
Anil Lala, for the appellants in M.A. No. 1841/2011..
' (Supplied : Paragraph numbers)
ORDER" |

SAN3AY YDAV, J. :- Heard.

1. This order shall lead to final disposal of Misc. Appeal No.1876/2010
and Misc. Appeal No.1841/2011, as both these appeals emanate from an
Award dated 22.1.2010 passed by the First Additional Member to the Fourth
Additional Motor Accident Claims Tribunal (Fast Track Court), Khandwa
[hereinafter referred to as "'Tribunal‘].

2. Whereas, Misc. Appeal 1876/2010 is by the Bajaj Allianz General
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Insurance Co. Ltd, on the findings regarding involvement of the offenciing
Vehicle and on quantum. The appeal has been filed on the strength of perrmssmn
granted under Section 170 of the Motor Vehicles Act, 1988.

3. Misc. Appeal 1841/2011 is by the claimants for enhancement of
compensation on the ground that the Tribunal has erred in properly éompu_ting
the gross annual income of the deceased, in applying the multiplier of 13 instead
of 15 and not granting compensation in lieu of future loss of income, as a
deceased was a Govt. Servant.

4. Accident occurred on 30.4.2008 at 7.45 p.m. when the deceased
Vikram Singh, driving the motorcycle no,MP-09-MC-5930 along with his
friend, was coming back from village Bamnala Khandwa, was hithead on by
the offending vehicle, bearing registration no.MP-12-MB-7037 driven by
Ashok, respondent no.1 in the claim petition, at culvert near village Dondwada.
Vikram Singh succumbed to the injuries. He was employed as Civil Assistant
Grade I in the office of Executive Engineer, Madhya Pradesh Paschim Kshetra
Vidyut Vitaran Company Ltd. The claim case was filed by the widow, son
and daughters of the deceased for compensation of Rs.38,85,938/-. The
offending vehicle was insured with the Bajaj Allianz General Insurance

. Company Ltd., the appellant in Misc. Appeal No.1841/2010. Whereas, the
~ vehicle with which the accident had occurred was insured with National

Insurance Company Limited.

5. " To prove the accident, income, age of the claimants' son and daughters,
the claimants filed the final report under Section 173 of'the Code of Criminal
Procedure, 1973 of the criminal case registered vide Crime No.104/2009
along with FIR (Ex.A/2), Crime Details Form comprising spot map (Ex.A/3),
property seizure memo (Ex.A/4), MLC (Ex. A/5), Post-mortem Report (Ex.
A/7), salary certificate (Ex.A/8) and Rin Pustika (Ex.A/12). Claimant No.4
examined herself and examined Suresh, son of Bhaiyalal, pillion rider
accompanied the deceased when the accident occurred.

6. Respondents No.1 and 2 (Ashok Patel and Bhaghirath Tanwar),
respectively the rider of offending vehicle and the owner of offending vehicle,
though denied of the accident being due to their negligence; however, they
did not enter the witness box to establish their contention.

7. That, respondent no.3, present appellant in Mfsc. Appeal No.1876/ '
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2010 and respondent No.5-National Insurance Company Ltd., stated that
the accident had occurred due to negligence of the deceased and not by the
rider of the offending vehicle. It was further stated that the deceased and the
rider of offending vehicle were not having the driving license and the vehicles
were driven cofitrary to the insurance policy. However, neither Bajaj Allianze
General Insurance Company Ltd. nor National Insurance Company Ltd.
entered the witness box to establish their contentions in the written statement.
Right of the appellant in Misc. Appeal No.1876/2010 was closed on 8.1.2010
as despite of repeated opportunities, it did not examine the witness in defence.

8. The Tribunal, in paragraph 18, returned a specific finding that the
deceased was, in no manner, instrumental in the cause of accident arid was
not found having contributed to the accident. To arrive at this conclusion, the
Tribunal relied upon the material documents and uncontroverted evidence of
the pillion rider, applicant's witness no.2-Suresh, son of Bhaiyyalal.-

9. As to the age and income of the deceased, the Tribunal relied on the
MLC and post-mortem report and the income certificate and discarded the
age in the ration card filed by the Bajaj Allianze General Insurance Company
Ltd. in paragraph 26 of the award and determined the age of the deceased at
the time of death being 48 years. ,

10.  As for income of the deceased, in paragraph 22 of the award, the
Tribunal recorded that on the date of death, the deceased was employed as
Civil Assistant Grade-II and gross salary was Rs.21,712/- and the net salary -
after deductions towards gratuity and General Insurance Scheme was
Rs.20,162/-.

11.  Appellant in Misc. Appeal 1876/2010 i.e. Bajaj Allianz General
Insurance Co. Ltd. questions the Award on the ground that the Tribunal
committed grave folly in relying on the FIR and the income certificate to arrive
at a conclusion that the offending vehicle was involved in the accident and that
the deceased was employed as Civil Assistant Grade II and his gross salary
was Rs.21,712/- and net income Rs.20,162/-.

12, TItisurged that since FIR was lodged after four days, the same creates
a doubt of accident having occurred. However, no evidence was.led by the
appellant -Bajaj Allianz General Insurance. Co. Ltd to substantiate the doubt
. raised about the accident; therefore, the Tribunal was within its right, in absence
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of any evidence to the contrary, to have relied on the FIR indicating that the -
offending vehicle being involved in the accident resulting in death of Vikram
Singh. In respect of the pay of the deceased, the same has been proved vide
Ex.A/8, pay certificate which has been issued in due course and the appellant
fails to establish vide cogent evidence that the pay of the deceased was notas
shown in Ex.A/8. The contention that unless a departmental personnel is
examined, the pay certificate produced and proved by the claimant ipso facto
will not be a proof of pay the deceased was receiving on the day when he met
with accident. The contention could have been accepted had there been any
evidence by the appellant-Insurance Company contradicting the pay certificate
which has been issued in Jdue course and does not, on the face of it, give rise
to any doubt. Thus, there is no error on the part of the Tribunal in accepting
the pay certificate and computing the deceased's income thereon.

13.  Thus,the appéllant in M.A.1876/2010 fails to establish any error in
the award dated 22.10.2010 as would warrant any interference at the instance
of the Insurance Company.

14.  Before dwelling on M.A. 1841/2011, an appeal by the claimant for
enhancement, worth it would be to take note of recent development. In Reshma
Kumari and Ors. vs. Madan Mohan and Anr. : Civil Appeal No.4646/
2009 decided on 2.4.2013, a three-Judge Bench of the Supreme Court, on
reference in respect of two issues viz. (i) whether multiplier specified in the
Second Schedule appended to the Motor Vehicle Act, 1988 should be
scrupulously applied in all cases ? and (ii) whether for determination of the
multiplicand, the 1988 Act provides for any criterion, particularly as regards
determination of future prospect, has held - v

38. The above does provide guidance for the appropriate
deduction for personal and living expenses. One must bear in
mind that the proportion of a man's net earnings that he saves
or spends exclusively for the maintenance of others does not
form part of his living expenses but what he spends exclusively
on himself does. The percentage of deduction on account of
personal and living expenses may vary with reference to the
number of dependant members in the family and the personal
Jiving expenses of the deceased need not exactly correspond
to the number of dependants.
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39. In our view, the standards fixed by this Court in Sarlg
Verma on the aspect of deduction for personal living expenses
in paragraphs 30, 31 and 32 must ordinarily be followed unless
acase for departure in the circumstances hoted in the preceding
para is made out.

40. In what we have discussed above, we sum up our
conclusions as follows:

6] In the applications for compensation made under
Section 166 of the 1988 Act in death cases where the age of
the deceased is 15 years and above, the Claims Tribunals shall
select the multiplier as indicated in Column (4) of the table
prepared in Saria Verma read with para42 of that judgment,

(i) In cases where the age of the deceased is upto 15
years, irrespective of the Section 166 or Section 163 A under
which the claim for compensation has been made, multiplier of
15 and the assessment as indicated in the Second Schedule
subject to correction as pointed out in Column (6) of the table
i Sarla Verma should be followed. :

()  Asaresultofthe above, while considering the claim
applications made under Section 166 in death cases where
the age of the déceased is above 15 years, there is no necessity
for the Claims Tribunals to seek guidance or for placing reliance
on the Second Schedule in the 1988 Act.

(ivy  The Claims Tribunals shall follow the steps and .
guidelines stated in para 19 of Sar/a Verma for determination
of compensation in cases of death.

(v)  While making addition to income for future prospects,
the Tribunals shall follow paragraph 24 of the Judgment in Sarla
Verma. (vi) Insofar as deduction for personal and living
expenses is concerned, it is directed that the Tribunals shall
ordinarily follow the standards prescribed in paragraphs 30,
31 and 32 of the Judgment in Sarla Verma subject to the
observations made by us in para 38 above.
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(viii  The above propositions mutatis mutandis shall apply
to all-pending matters where above. aspects are under
consideration. . e

15. In Sarla Verma vs. Delhi Transport Corporation (2009) 6 SCC
121, it hasbeen held: - .

19.  To have uniformity and consistency, Tribunals should
determine compensation in cases of death, by the following
well settled steps =

Step 1 (Ascertaining the multiplicand)

The income of the deceased per annum should be determined.
‘Out of the said income a deduction should be made in regard

to the amount which the deceased would have spenton himself -
by way of personal and living expenses. The balance, whichis
considered to be the contribution to the dependant family,
constitutes the multiplicand.

Step2 _(Ascegtaining the multiplier)

" Having regard to the age of the deceased and period of active.
career, the appropriate multiplier should be selected. This does
not mean ascertaining the number of years he would have lived
or worked but for the accident. Having regard to several
imponderablesinlife and economic factors, a table of multipliers
with reference to the age has been identified by this Court.
The multiplier should be.chosen from the said table with
reference to the age of the deceased.

Step 3 (Actual calculation)

The annual contribution to the family (mﬁltiplicand) when
multiplied by such multiplier gives the 'loss of dependency' to
the family. - '

Thereafter, a conventional amount in the range of
Rs.5,000/- to Rs.10,000/- may be added as loss of estate.
Where the deceased is survived by his widow, another
conventional amount in the range of 5,000/- to 10,000/- should
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be added under the head of loss of consortium. But no amount
is to be awarded under the head of pain, suffering or hardship
caused to the legal heirs of the deceased.,

The funeral expenses, cost of transportation of the body
(ifincurred) and cost of any medical treatment of the deceased
before death (if incurred) should also be added.

24.  InSusamma Thomas, this Court increased the income

by nearly 100%, in Sarla Dixit, the income was increased only

by 50% and in Abati Bezbaruah the income was increased by

amere 7%. In view of imponderables and uncertainties, we

are in favour of adopting as a rule of thumb, an addition of
50% of actual salary to the actual salary income of the deceased

towards future prospects, where the deceased had a permanent

job and was below 40 years. [Where the annual income is in
the taxable range, the words 'actual salary' should be read as

'actual salary less tax']. The addition should be only 30% if the

age of the deceased was 40 to 50 years. There should be no

addition, where the age of deceased is more than 50 years.

Though the evidence may indicate a different percentage of
increase, it is necessary to standardize the addition to avoid

different yardsticks being applied or different methods of
calculations being adopted. Where the deceased was self-

employed or was on a fixed salary (without provision for annual

increments etc.), the courts will usually take only the actual

income at the time of death. A departure therefrom should be

made only in rare and exceptional cases involving special

circumstances.

30.  Though in some cases the deduction to be made
towards personal and living expenses is calculated on the basis
of units indicated in Trilok Chandra, the general practice is to
apply standardized deductions. Having considered several
subsequent decisions of this court, we are of the view that
where the deceased was married, the deduction towards
pefsonal and living expenses of the deceased, should be one-
third (1/3rd) where the number of dependent family members

&

P
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is2to 3, one-fourth (1/4th) where the number of dependant
family members is 4 to 6, and one-fifth (1/5th) where the
number of dependant family members exceed six.

31.  Wherethe deceased wasa bachelor and the claimants
are the parents, the deduction follows a different principle. In
regard to bachelors, normally, 50% is deducted as personal
and living expenses, because it is assumed that a bachelor
would tend to spend more on himself, Even otherwise, there
is also the possibility of his getting married in a short time, in
which event the contribution to the parent(s) and siblings is
likely to be cut drastically. Further, subject to evidence to the
contrary, the father is Iikely to have his own income and will
not be considered as a dependant and the mother alone will
be considered as a dependent. In the absence of evidence to
the contrary, brothers and sisters will not be considered as
dependents, because they will either be independent and
earning, or married, or be dependant on the father.

32, Thus even if the deceased is survived by parents and
siblings, only the mother would be considered to be a dependant,
and 50% would be treated as the personal and living expenses of
the bachelor and 50% as the contribution to the family. However,
where family of the bacheloris large and dependant on the income
of the deceased, as in a case where he has a widowed mother
and large number of younger non-earning sisters or brothers, his
personal and living expenses may be restricted to one-third and
contribution to the family will be taken as two-third.

16.  In the case at hand, taking into consideration the fact that the net
income of the deceased was Rs.20,162/- and that he was 48 years of age.
Thus, applying multiplier of 13 and 1/5th income being spent on himself, the
annual dependency has been taken to be at Rs.1,86,400/- and the total
dependency at Rs.2,42,300/-. Thus, though-the principle laid down in Sarla
Verma (supra) has been followed, however, the Tribunal committed two fold
error, (i) that the dependant being 4, yet, 1/5this taken into consideration and
(i1) loss of future prospect has not been considered.
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17. The Award, therefore, is liable to be modified in the following terms -

Particulars Amountin Rs.
Net Income 20162
Annual Income 20162 x 12 =241944

Subtract Income Tax Rs.9000 | 241944-9000 = 232944

Deduct 1/4th from annua] income| 232944-58236=] 74708
[1/4 0f 232944)

Loss of prospective income
being below 50 years of age

@ 30% [232944%30%] 69883+174708=24459]

Multiplier'13' S 244591x13=3179683

Amount towards - |

(i) Loss of estate 10000

(i) Loss of consortium 10000

Total ' | 20000+3179683=
3199683

18.  Thelossof dependency then comes to Rs.31,99,683/- of which the
amount of Rs.24,35,200/- (awarded by Tribunal) is deducted. The appellants
in M.A. 1841/2011 would thus be entitled for enhanced amount of
Rs.7,64,483/- and simple interest thereon @ 6% from the date of appeal till

realization, to be deposited, in the same manner as has been ordered by the
Tribunal.

In the result, -

® Misc. Appeal No.1876/201 0 preferred by the Bajaj
Allianz General Insurance Co. Ltd is dismissed.

(1) Misc. Appeal No.184 1/2011 filed by the claimants
stands allowed to the extent above,

Order accordingly,
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APPELLATE CIVIL
‘ Before Mr. Justice M.C. Garg
F.A. No. 643/2004 (Indore) decided on 21 February, 2014

INDORE MUNICIPAL CORPORATION ... Appellant
Vs. .
MANSUKHLAL . . ... Respondent

Civil Procedure Code (5 of 1908), Section 96 & Limitation Act
(36 of 1963), Section 5 - Condonation of delay - Appeal against ex-
parte decree filed after 10 years - Fact of filing application u/o 9 rule
13 and review suppreéssed in application for condonation of délay -
Application dismissed with cost of Rs. 50,000/- which is recoverable
from delinquent officer - Copy of order to be sent to Lokayukta and -
Chief Secretary for action. (Para 4,10 & 16)
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Anand Agrawal, for the appellant.
Kamal Airen, for the respondent.

JUDGMENT

M.C. GARG, J. :- This appeal arises out of the judgment and decree
dated 08.12.1994 passed in Civil Suit No,3 7/A/1994 by X1lth Additional
District Judge, Indore. The appeal is belated by more than ten years. An
" application filed under section 5 of the Limitation Act alongwith appeal was
filed against the impugned order dated 08.12.1994. -

2. This order shall dispose of an, application filed by the appellant under
section 5 of the Limitation Act seeking condonation of delay in filing the appeal
against the ex-parte decree passed against them on 8.12.1994. In the
application the appellant has taken the following grounds: '

1. After the Civil original suitNo.37/A/ 1994 -decided
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and decreed ex-parte on 08.12, 1994, the appellant submitted
aReview Petition under section ] 14, of CPC but the appellant
being a 'Corporation’, the said concerning file was misplaced
in the office record or mixed with some files.

2. Due to mistake of understanding instructions, on
30.06.2004, an application was submitted before the lower
Court for withdrawing the Review Petition, which was
dismissed as withdrawn.

3. In the citation of JUD TODAY 1996 Volume (3)
SC371 (State of Himachal Pradesh Vs. Chandramani and
others) : the Hon'ble Supreme Court has held that in the
* Government department, semi - Govt, Deptts,, Corporations,
itis likely that the files are mixed up due to moving from one
table to the other and hence such delay deserves to be
condoned. '

4. Hence the delay so cansed deserves to be condoned.

reproduced here as under:-

It is very peculiar to state on behalf of the appellant
that due to mistake of understanding instructions, an application
for withdrawal of the review petition was filed on 30.06.2004
who has given instructions and who has misunderstood the
instructions and the alleged instructions have been given on
what date, has not been specified at all.

4, The respondents also stated that as against the ex-parte decree, the
appellant also filed application under Order 9 Rule 13 of CPC in which there
is no mention of the application filed by them under section 5 of the Limitation
Act. The averment in this regard by the respondent are as under :-

The respondents submit that the Judgment and decree dated
08.12.1994 was subject matter of challenge in the MJC
proceedings under Order 9 Rule 13 of CPC, This application
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was rejected-by the learned lower Court on 17.04.1995,
against which MA No.69/95 filed by the appellant, which was
also dismissed on 17.05.1995. Thus, the orders passed in,
the proceedings under Order 9 Rule 13 of the CPC have
become final and sufficiency of the cause can not be considered
in the regular first appeal. No challenge has been made by the
appellant for challenging the order dated 17.05.1995 before
any Court.

5. It is matter of record that the order passed on the application under
Order 9 Rule 13 of C PC have not been assailed by the respondents.

6. Further, thie review petition filed by the appellant was dismissed on
30.06.2004 with the following order:- : ’
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7. A bare perusal of this order goes to show that the liberty was sought
by the appellant to file writ petition.

8. However, the writ petition was not filed by them instead they file this
appeal. The appellant filed an affidavit in support of the application under
section 5 of the Limitation Act. The said affidavit reads as under :-
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9. A bare perusal of the affidavit goes to show that despite having came
- toknow of the averments made in the reply and mentioning therein about the
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application filed by the appellant under Order 9 Rule 13 of CPC against the
ex-parte order, no averment has been made even in the affidavit about that
fact. There is also no explanation by the appellant as to how, the review would
have been maintainable agairst the ex-parte decree. It is also not clear as fo
how after dismissal of the application under Order 9 Rule 13 of CPC the writ
could have been filed which is also not the case of the appellant. Even if the
additional affidavit filed by the appellant is considered, then also they came to
know about the orders on 09.04.2001. There is no explanation as to why,
they waited for more than three years in filing of the appeal.

10.  Thus, it is apparent and clear that, the appellant have no respect to

- the law. They have treated themselves as one, above the law who have no

regard for the procedure established by law in dealing with their affairs.
Consequently, the application which has no merits and is also not based upon
the correct facts deserves to be dismissed and is hereby dismissed with the
cost of Rs.50,000/-. ‘

11.. ' Learned counsel for the appellant has submitted that the ex-parte
decree should not preclude them from taking any action against the respondent
because at the most the order in question could be taken to the benefit of the
respondents to the extent that the construction raised by them was. in

"accordance with-law i.e. to say construction raised by them under permission

of the authorised officer for there reference made in the order i.e. permission
under section 27 of the MP Bhoo Vikas Nigam.

12.  This fact is mentioned in paragraph 3 of the order. It is well settled
that any illegal action which has no sanctity or sanctions of law can not be
prevented by the Court or by any one who ate bound to obey the law.

13.  To that extent, it is made clear that the construction which has been
protected by the impugned order only to the extent that the appellant will be
precluded from demolishing the construction of the respondénts for which they
had permitted the respondents to carry out the construction. The impugned order
can not be treated to be an order of said demolition which taking of any action by
the appellant with respect to the construction which is not authorised by law. Of-
course if any action is to be taken, it is to be taken only in accordance with law
and after givingan opportunity of hearing to the respondents

14. . At this juncture, considering the way in which Indore Municipal
Corporation conducted the matter which clearly goes to show-that Indore
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Municipal Corporation, even after they were proceeded ex-parte and they
did file an application under Order 9 Rule 13 of CPC, which was dismissed
and then M. A. was also dismissed, took no action to file this appeal promptly
Even the liberty granted to file writ petition while disposing of the Review
Petition was also not done by them. In this manrer, they have allowed the
order passed by the sub-ordinate Court to stand as against them and in favour
of the respondents. It is not clear as to whether, the appellant has taken any
action against the guilty officers.

15.  Thisreflects not only inaction of the Officers of Corporation in the
matter but also shows their collusion with the respondents permitting them to
carry out illegal construction. This requires the investigation in the matter by
the Lokayukt, -

16. A copy ofthe order be sentto the Lokayukt to take appropriate action in
the matter and bring the officers concerned, who are responsible in this case. A
copy of the order be also sent to the Chief Secretary of Government of Madhya
Pradesh to look into the matter and also take appropriate action against the officers
administratively in the interest of justice and to ensure fair play inthe action, Cost
be recovered personally from the officers concerned, which shall be paid to legal
services authority and shall be recovered by the Corporation personally from the
- officers, even by deducting some amount in case, they are retired.

C.c.as perrules,
- Order accordingly.

LL.R. [2015] M.P., 998
APPELLATE CIVIL
Before Mr. Justice Rohit Arya
S.A. No. 42/2014 (Gwalior) decided on 28 March, 2014

BUDDHIPRAKASH SHARMA - ... Appellant
Vs. '
SANIJEEV JAIN & ors. ... Respondents

A. Accommodation Control Act, M.P. (41 of 1961), Section

.12(4) - Period of one year - Plaintiff purchased suit property on 13/09/
2008 and filed suit on 05/01/2010 and eviction on the ground of bonafide
requirement was added by amendment dated 17/03/2010 - Suit was filed

w



B

)

)

=

LL.R.[2015]M.P. Buddhiprakash Sharma Vs. Sanjeev Jain 999
beyond the statutory period of one year. - _ (Para 16)
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B. Accommodation Control Act, M.P. (41 af 1961), Section
12 - Suit by co-owner - Suit for eviction can be filed by one of the co-
owners for eviction on any ground - Not necessary that all joint owners
should be joined as plaintiffs - Need of one of the co-owners can be
looked into for eviction from suit pren:uses - - "(Paral7)
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C.'  Accommodation Control Act, M.P. (41 of 1961}, Section
12(1)(f) - Bonafide requirement - Plaintiff being owner has a right to run
his Advocate's office in the suit premises as per his choice or preference
or selection or convenience or favourite place - Cannot be left to be satisfied
on the plea of availability and justifiability of alternate accommodation
for establishing his office in his residence. (Para 20)
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D. Accommodatmn Control Act, M.P. (41 of 1961}, Section
12 Attornment of Tenancy - Plaintiff purchased the property and
defendant was already in possession as-a tenant - Notice was served
upon defendant clearly mentioning that plaintiff has purchased the
property - Defendant has admitted the title of plaintiff in his written
statement - Appeal dismissed. ' (Para24)
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Cases referred :

AJR 1977 SC 1599, AIR 1989 SC 758 1990 JLJ 97 (FB), AIR
,1999 SC 2507, (2000) 1 SCC 451.

H

Anil Mishra, for the appellant.
*_Prashant Sharma, for the respondent. .

JUDGMENT

RomT ARYA, J. :- This appeal by the defcndaht is directed against
the concurring judgment and decree dated 21/12/2013 passed in civil appeal

- No.54A/2013 by X Additional District Judge, Gwalior, District Gwalior

affirming the judgment and decree dated 19/08/2013 passed in civil suit
No.34A/2009 by V Civil Judge, Class-1, Gwalior under section 100 of CPC
whereby suit of the plaintiff has been decreed as regards 'bona. fide need of
non-residential accommodation' as envisaged undér section 12(1)(f) of the
Madhya PradeshAccommodatlon Control Act, 1961 (herelnafter referred to
as 'the Act").

2. The subject-matter of the suit is a shop situated at BhAonsle Ka Bada,
in front of Mrignayan show room, Patankar Bazar, Lashkar, Gwalior
(heremafter referred to as 'the suit premises') which was part of the property
in'dispute. The suit premises was purchased by the plaintiffs'/respondents.

3. As per the plaint allegations, the defendant/appellant was occupying
the $uit premises as tenant on rent at the rate of Rs.2,000/- per month ‘

4. There was a dispute between one Umaji Rao Bhonsle, predecessor-
in-title'of plaintiffs' (plaintiff) and one Ramji Das (defendant) in respect of the
suit premises. During pendency of the suit, both had died and their legal
representatives were substituted in that suit, i.e., .35A/2001. The said suit was
decreed and the legal heirs of Ramji Das were directed to hand over the suit
premises to the decree-holder vide the judgment and decree dated 13/09/
2004." ~
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5. - Against the aforesaid judgment and decree dated 13/09/2004,
defendant No.3 therein had filed F.A.No.14/2005 (Dr. Om Prakash Gupta
Vs. Umaji Rao Bhonsle and others) and an interim order was passed vide
order dated 14/02/2005 by a co-ordinate Bench of this Court to the following
effect:

" "Execution of the decree so far as it relates to possession shall

remain stayed. Cost of the suit shall be deposited by the
"appellant within one mon

6. On 13/09/2008, the plaintiffs herein had purchased the suit premises

which was part of suit property rcferred to hereinabove from the legal heirs of
Uma_p Rao Bhonsale. :

. On 15/06/2009, the pla1nt1ffs had filed a suit for eviction of the

defendant in respect of the suit premises on the grounds enumerated in sections
12 (1)(a) 'arrears of rent' and 12(1)(c) "nuisance” of the Act. Section 12(1)(f)
"hona fide need of non-residential accommodation” for the need of plaintiff
No.l1, Sanjeev Jain, Advocate claiming that he has no other suitable alternate
accommodation in Gwalior city of his own for running his lawyer's office and
at present he some how accommodated himself in small chamber of his father
Puttanlal Jain, Advocate situated at Jinsi Nala No.1, “Khetan Chambers
(Ambasdor Hotel), Lashkar, Gwalior. The oﬁice was also shared by his elder
brother, Sourab Jain.

8. Defendant filed written statement and denied the plaint allegations that
the suit premises was of the plaintiffs’ ownership. It was averred that there
was dispute as regards the suit premises between Umaji Rao Bhonsle and
Ramji Das Gupta in the form of civil suit No,35A/2001. Though the suit has
been decreed in favour of Umaji Rao Bhonsle, further appeal being
F.A.No0.14/2005 has been filed and the same is pending before this Court
wherein vide interim order dated 14/02/2005 (supra) had been passed, as
such, the alleged sale of the suit premises in favour of plaintiffs' by legal heirs
of Umaji Rao Bhonslé during currency of interim order dated 14/02/2005
(Supra) does not confer a valid title upon the plaintiffs' and, therefore, it was
denied that plaintiffs' are ownership over the suit premises. Hence, the suit for
bona fide need under section 12(1)(f) of the Act was not maintainable at their
instance. It was further averred that in fact, the defendant was tenant of Umaji
Rao Bhonsle and his legal heirs. It was also denied that the rent was
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Rs.2,000/- per month instead rent was Rs.25/- per month. It was also averred
that the plaintiff No.1 has other alternate suitable accommodation in the city
of Gwalior where his need as canvassed for non-residential accommodation
. of establishing advocate's office can be fulfilled.

9. The trial Court based upon the aforesaid pleadings had framed issues
and allowed parties to lead evidence. Trial Court upon analysis of the evidenée
brought on record dismissed the suit primarily on the ground of pendency of
F.A.No.14/2005 before this Court and there was an interim order dated
14/02/2005 (Supra) and, therefore, suit at the instance of plaintiffs' on the
strength of sale deed dated 13/09/2008 was found to be not maintainable
vide judgment and decree dated 15/09/2011.

10.  However, on 09/11/2011, the legal heirs of Umaji Rao Bhonsle
(predecessor-in-title) had filed an application in F.A . No. 14/2005 (Supra) for
modificatiorn of the interim order dated 14/02/2005 (Supra). A coordinate
Bench of this Court considered and allowed the application vide order dated
01/02/2012 to the following effect:

"Keeping in view the averments made in the é.pplication,
I.A No.503/12, the interim order dated 14/2/2005 passed by
this Court stands modified to the effect that;

"The sale deed dated 13/9/08 executed by the legal
heirs of respondent No. 1, in favour of Smt.Sarika Jain,
Sanjeev Jain and Smt. Prabha Sharma shall not affect
the rights of the purchasers in pursuance to the interim
order passed by this Court dated 14/2/005."

The interim order passed by this Court dated 14/2/2005 shall
stands modified accordingly.

L.A.No.503/12 stands disposed of."

11.  Against the aforesaid judgment and decree dated 15/09/2011 passed
by the trial Court, the plaintiffs’ have preferred an appeal in the Court of VIII
Additional District Judge, Gwalior as civil appeal No.24/2012, Along with
the appeal, an application under Order XLI Rule 27 of CPC was filed to take
on record, an order dated 01/02/2012 passed in F.A.No.14/2005 modifying
the interim order dated 14/02/2005 (Supra).

12, The firstappellate Court allowed the appeal and set aside the judgment

A
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and decree of the trial Court dismissing the suit and remanded the matter
back to the trial Court vide order dated 22/11/2012. This order withstood
the judicial scrutiny and was sustained vide order dated 04/04/2013 passed
in M.A.No.146/2013 (Buddhi Prakash Sharma Vs. Sanjeev Jain and
others) by a co-ordinate Bench of this Court.

13. Thetrial Court after remand, allowed the parties to lead evidence and
decreed the suit on the ground envisaged under section 12(1 )(f) of the Act
vide the judgment and decree dated 19/08/2013. The said judgment and decree
stands affirmed by the first appellate Court vide the impugned judgment and
decree dated 21/12/2013 passed in civil appeal No.54A/13. As such, both
the Courts below have recorded a concurring finding of fact as regards bona
fide need of plaintiff No.1.

14, Before the first appellate Court, first submission advanced by the
defendant was to the effect that though suit premises was said to have been
purchased by the plaintiffs' vide registered sale deed dated 13/09/2008 but in
the light of order dated 01/02/2012 in F.A.No.14/2005 (Supra) modifying
the interim order dated 14/02/2003, the suit could not be filed before the
expiry of one year from 01/02/2012 in view of section 12(4) of the Act and,
therefore, the suit was premature. The first appellate Court has rejected the
submission on the premises that the sale deed was executed on 13/09/2008
and the suit was filed on 05/01/2010. Besides, interim order dated 14/02/2005
(Supra) passed by this Court was only to the extent of staying dehvcry of
possession and did not affect title of the predecessor-in-title of the premises
and, therefore, sale deed dated 13/09/2008 was validly executed. As such,
the suit was filed beyond the period of one year from the date of acquisition
of the title of the suit premises. In any case, the interim order dated 14/02/2005
(Supra) was clarified vide order dated 01/02/2012 (Supra) to the.effect that
the said order shall not affect rights of the plaintiffs' by virtue of the sale deed
dated 13/09/2008. Under such circumstances, the submission with regard to
section 12(4) of the Act was rejected.

15. It would be appropriate at this stage to quote section 12(4) of the Act
which reads as under:

"Where a landlord has acquired any accommodation by
transfer, no suit for the eviction of tenant shall be maintainable
under sub-section (1) on the ground specified in clause (e)or
clause (f) thereof, unless a period of one year has clapsed
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from the date of acquisition.

16.  After bare perusal of the aforesaid provision, this Court is of the
considered opinion that it is unambiguously clear that a landlord who acquired
any accommodation by transfer can institute a suit against the tenant thereof
immediately after expiry of one year from the date of acquisition or in other

words from the date of valid registered sale deed in terms of the grounds
specified in clause () or clause (f) of section 12(1) thereof. In the present

case, the landlords’ acquired the suit premises by way of registered sale deed
dated 13/09/2008 and the suit had been filed on 05/01/2010 wherein by
amendment eviction on the ground of bona fide need was added as envisaged
under clause 12(1)(f) of the Act-on 17/03/2010. Hence, the first appeliate
Court has not committed an error of law in rejecting the first submission of the
defendant.

(Emphasis supplied)

17.  The second submission advanced by the defendant was to the effect
that as per sale deed dated 13/09/2008, the plaintiff No.1 has only 10%
share whereas other co-owners, Smt. Sarika Jain W/o Sanjeev Jain has 60%
share and Smt. Prabha Sharma has 30% share and, therefore, for the need of
the plaintiff No.I, no decree could have been passed under section 12(1 )(f)
of the Act as according to the defendant, 10% share of the suit premises is
less than the area of the suit premises. This submission was also rejected by
the first appellate Court primarily on the ground that eviction suit can be
instituted by any one of the co-owners' or joint owners' in respect of the suit
property for eviction on any grounds enumerated in the Rent Act or otherwise
for eviction of a tenant and it is not necessary that all the joint owners' should
be joined as plaintiffs' for maintaining suit for eviction. That apart, if the need

_of one of the co-owners' in a eviction suit filed at the instance of such co-
owner can also be Jooked into for eviction from suit premises. As such,
rejection of this submission stands fully justified being in consonance with the
law laid down by the Apex Court in the following cases:

§] Smt. Kanta Goel Vs. P.Pathak and others, AIR 1977
SC 1599;

() Pal Singh Vs. Sunder Singh (dead) by L.Rs., and
others, AIR 1989 SC 758; and
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(i) . Harbans Singh (Lt. Col.) Vs. Smt. Margret G.
Bhingardive, 1990 JLJ 97 (Full Bench).

18. In Smr Kanta Goel (Supra) whlle dealing with Delhi Rent Control
Act,1 958 ii was observed as under:

"5. Th_e scheme of the statute is plain and has been earlier
explained by this Court with special reference to sections 14A
and 25B. The government servant who owns his house, lets it

- out profitably and occupies at lesser rent official quarters has
to quit but, for that very purpose to be fulfilled, must be put in
quick possession of his premises. The legislative project and
purpose turn not on niceties of little verbalism but on the
actualities of rugged realism, and so, the construction of section
14A(1) must be illumined by the goal, though guided by the
word. We have, therefore, no hesitation in holding that section
14A(1) is available as a ground, if the premises are owned by
him as inherited from propositus in whose name the property
stood. In his name, and let out by him read in the spirit of the
provision and without violence to the words of the section,
clearly convey the idea that the premises must be owned by-
him directly and the lease must be under him directly, which is
the case where he, as heir, steps into his father's 'shoes who
owned the building in his own name and let it out himself He
represents the former owner and lessor and squarely falls within
section 14A. The accent on 'name’ is to pre-empt the common -
class of benami evasions, not to attach special sanctity to
nominalism. Refusing the rule of ritualism we accept the reality
the ownership and landlordism as the touchstone.

6. Nor do we set much store by the submission that the
1 strespondent is not a landlord, being only a coheir and the
will in his favour having been disputed. Equally without force
in our view is the plea that one co-lessor cannot sue for eviction
even if the other co-lessors have no objection. Section 2(e) of
the Act defines 'landlord’ thus:

"2(e) 'Landlord’ means a person Who for the time
being is receiving, or is enti-tled to receive, the rent of
any premises, whether on his own account or on
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account of or on behalf of, or for the benefit of, any
other person or as a trustee, guardian or receiver for
any other person or who would so receive the rent or
be entitled to receive the rent, if the premises were let
to atenant.”

"Tenant', by definition [s. 2(1)] means any person by
whom or on whose account or behalf the rent of any
premises is payable. Read in the context of the Rent
Control law, the simple sense of the situation is that
there should be a building which is let. There must be a
landlord who collects rent and a tenant who pays it to

. the one whom he recognizes as landlord. The
complications of estoppel or even the concepts of the
Transfer of Property Act need not necessarily or
inflexibly be imported into the proceedings under the
rent control law, tried by special Tribunals under a
special statute. In this case, rent was being paid to the
late Das who had let out to the appellant, on the death
of the former, the rent was being paid by the 1st
respondent who signed his name and added that it ‘was
on behalf of the estate of the deceased Das. At a later
stage the rent was being paid to and the receipts issued
by the 1st respondent in his own name. Not that the
little change made in the later receipts makes much of
a difference, but the fact remains that the tenant in this
case had been paying the rent to the Ist respondent.
Therefore, the latter fell within the definition of landlord'
for the purposes of the Act. We are not impressed with
the investigation into the law of real property and
estoppel between landlord and tenant, Shri Nariman
invited us to make. A fair understanding of the
relationship between the parties leaves little room for
doubt that the appellant was the tenant of the premises.
The 1st respondent, together with the other

" respondents, constituted the body of landlords and,
by consent, implicit or otherwise, of the plurality of
landlords, one of them representing them all, was

2
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collecting rent. In short, he functioned, for all practical
purposes as the landlord, and was therefore entitled
to institute proceedings qua land- lord.

7. - This Court, in Sri Ram Pasricha Vs. Jagannath, (AIR
1976 SC 2335) clarified that a co- owner is as much an owner
of the entire property as any sole owner of the property is:
"Turisprudentially, it is not correct to say that a co-owner of
property is not its owner. He owns very part of the composite
property alongwith others and it cannot be said that he is only
a part owner or a fractional owner of the property .. It is
therefore, not possible to accept the submission that the plaintiff,
who is admittedly the landlord and co-owner of the premises,
is not the owner of the premises within the meaning of section
13'(1) (D). It is not necessary to establish that the plain- tiffis
the only owner of the property for the purpose of section
13 (1) (f) as long as he is a co-owner of the property, being at
the same time acknowledged landlord of the defendants." That
case also was one for eviction under the rent control law of
Bengal. The law having been thus put beyond doubt, the
contention that the absence of the other co-owner on record
disentitled the first respondent from suing for eviction, fails.

" We are not called upon to consider the piquant situation that
might arise if some of the co-owners wanted the tenant to
continue contrary to the relief claimed by the evicting co-
owner."

19.  As regards third submission relating to availability of alternate
accommodation, the first appellate Court re-appreciated the evidence in
paragraphs 17, 18,21 and 22 of its judgment. The gist thereof reads as under:

"17. That, the plaintiff No.1 has stated in examination-in-
chief, at present he is running his business some how
accommodated in a tenanted small chamber of his father
Puttanlal Jain situated at Jinsi NalaNo.1, Khetan Chambers
(Ambasdor Hotel), Lashkar, Gwalior. The said shop was
owned by Khaintan. In addition, his elder brother, Sourab Jain
is also doing his profession in the said shop. As such, there is
no sufficient space in the said shop to carry on business by the
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plaintiff No.1 and he does not have é.ny other alternate suitable
accommodation in the city of Gwalior,

18.  That, plaintiffs' witness, namely; Nilesh Sharma
husband of Smt. Prabha Sharma, one of the co-owners'
deposed to the same effect. He further deposed that the duplex
accommodation of 700 sq.feet situated at city centre, Gwalior
was a residential one and, therefore, not suitable for the plaintiff
No.1 for carrying on the profession of advocacy as the family
of the plaintiff No.1 is residing therein,

21. That, by placing reliance on judgment of Apex Court
in the case of Madhusudan Das V. Narayani Bai, AIR 1983
SC 114, it was observed that if two views are possible, the
finding of the trial Court oughtnot to upset unless there is glaring
error at the appellate stage. In the present case, such a situation
arises as two views are possible, however, the finding of the
trial Court deserves to be not interfered with.

22.  That, based on re-appreciation of the evidence, it was
concluded by the first appellate Court that the plaintiff No.1

" has successfully established that he has no alternate suitable
accommodation in the city of Gwalior for carry on his profession
and upheld the finding of the trial Court in that regard."

20.  The main thrust of the defendant was that the plaintiff No.1 could
establish his advocate office even in residential area, therefore, in view of
availability of alternate accommodation, the need of the plaintiffNo.1 of the
suit premises could not be said to be bona fide. The first appellate Court has
considered this submission in extenso and on appreciation of evidence on
record, it has been found that in the residential accommodation occupied by
the plaintiffNo.1, he is residing with his wife and children which does not
have sufficient space to make a provision for establishing a professional office.

21.  Thatapart, the plaintiff No.1 being a owner of the suit premises hasa
right to run his advocate's office in the suit premises owned by him as per his
choice or preference or selection or convenience or favourite place etc., and
he cannot be left to be satisfied on the plea of availability and justifiability of
alternate accommodation as advanced by the defendant. As such, both the
Courts below upon critical evaluation of the evidence on record have reached
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a conclusion that the need of the plaintiff No.1 in respect of the suit premises
was bona fide for opening and establishing advocate office to be fun by him.
With the aforesaid findings both the Courts below have decreed the suit.

22.  The Supreme Court in Shiv Sarup Gupta Vs. Dr. Mahesh Chand - .~
Gupta, AIR 1999 SC 2507 has held as under: .

"13 Chambers 20th Century Dictionary defines bona fide to
mean 'in good faith : genuine'. The word 'genuine' means
'natural; not spurious; real: pure: sincere'. In Law Dictionary,
Mozley and Whit ley define bona fide to mean 'good faith,
without fraud or deceit'. Thus the term bona fide or genuinely
refers to a state of mind. Requirement is not a mere desire.
The degree of intensity contemplated by 'requires' is much more
higher than in mere desire. The phrase ‘required bona fide' is
suggestive of legislative intent that a mere desire which is
outcome of whim or fancy is not-taken note of by the Rent
Control Legislation. A requirement in the sense of felt need
which is an outcome of a sincere, honest desire, in contra-
distinction with a mere pretence or pretext to evict a tenant,
on the part of the landlord claiming to occupy the premises for
himself or for any member of the family would entitle him to
seek ejectment of the tenant. Looked at from this angle, any
setting of the facts and circumstances protruding the need of
landlord and its bona fides would be capable of successfully
withstanding the test of objective détermination by the Court.
The Judge of facts should place himself in the arm chair of the
landlord and then ask the question to himself-whether in the
given facts substantiated by the landlord the need to occupy
the premises can be said to be natural, real, sincere, honest. If
the answer be in the positive, the need is bona fide. The failure
on the part of the landlord to substantiate the pleaded need,
or, in a given case, positive material brought on record by the
tenant enabling the court drawing an inference that the reality
was to the contrary and the landlord was merely attempting at
finding out a pretence or pretext for getting rid of the tenant, .
would be enough to persuade the Court certainly to deny its
judicial assistance to the Jandlord. Once the court is satisfied
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of the bona fides of the need of the landlord for premises or
additional premises by applying objective standards then in
the matter of choosing out of more than one accommodation
available to the landlord his subjective choice shall be respected
by the court. The court would permit the landlord to satisfy
the proven need by choosing the accommodation which the
landlord feels would be most suited .for the purpose; the court
would not in such a case thrust its own wisdom upon the choice
Of the landlord by holding that not one. but the other °
accommodation must be accepted by the landlord to satisfy
his such need. In short, the concept of bonafide need or genuine
requirement needs 4 practical approach instructed by realities
of life. An approach either too liberal or two conservative or
pedantic must be guarded against.

.14, The availability of an alternate accommodation with
the landlord i.e. an accommodation other than the one in
occupation of the tenant wherefrom he is sought to be evicted
has a dual relevancy. Firstly, the availability of another
accommodation, suitable and convenient in all respects as the
suit accommodation, may have an adverse bearing on the
finding as to bona fides of the landlord ifhe unreasonably refuses
to occupy the available premises to satisfy his alleged need.
Availability of such circumstance would enable the Court
drawing an inference that the need of the landlord was not a
felt need or the state of mind of the landlord was not honest,
sincere, and natural. Secondly, another principal ingredient of
clause(e) of sub-section (1) of Section 14, which speaks of
nonavailability of any other reasonably suitable residential
accommodation to the landlord, would not be satisfied.
Wherever another residential accommodation is shown to exist
as available than the court has to ask the landlord why he is
not occupying such other available accommodation to satisfy
his need. The landlord may convince the court that the alternate
residential accommodation though available is still of no
consequence as the same is not reasonably suitable to satisfy
the felt need which the landlord has succeeded in demonstrating
objectively to exist. Needless to say that an alternate
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accommodation, to entail denial of the claim of the landlord,
must be reasonably suitable, obviously in comparison with the
suit accommodation wherefrom the landlord is seeking eviction.
Convenience and safety of the landlord and his family members
would be relevant factors. While considering the totality of
the circumstances, the court may keep in view the profession
or vocation of the landlord and his family members, their style
of living, their habits and the background wherefrom they
come." :

23.  Apart from that, defendant raised a plea before the first appellate
Court that there was no attornment of tenancy of the defendant by the
predecessor-in-title, namely; Umaji Rao Bhonsle or his legal heirs in favour
of the plaintiffs’ and, therefore, the suit was not was maintainable at the instance
of the plaintiffs’ as there was no relationship of landlord and tenant between
the plaintiffs' and the defendant was also justifiably rejected.

24.  Asregards to the aforesaid, the sale deed of the suit premises was
executed by legal heirs of Umaji Rao Bhonsle in favour of plaintiffs' on 13/09/
2008. At that time, the defendant was in occupation of the suit premises as
tenant and in fact, the power of attorney holder of the appellant,; Dr. Om
Prakash Gupta in F.A.No.14/2005 had consented for the sale deed dated
13/09/2008. The plaintiffs' have served a notice to the defendant dated .
10/02/2009 wherein it was clearly mentioned that the plaintiffs' have purchased
the suit premises from their predecessor-in-title vide registered sale deed dated

" 13/09/2008. It was further stated therein that the defendant became tenant of

the plaintiffs’ (exhibit P/3 notice, exhibit P/4 postal receipt and exhibit P/5
acknowledgment). That apart, defendant in paragraph 8 of the written statement
has also admitted that the plaintiffs' are valid title-holders having purchased
the suit premises from the legal heirs of Umaji Rao Bhonsle. As such, defendant
had knowledge of the fact that the plaintiffs' have acquired valid title over the
suit premises by virtue of sale deed dated 13/09/2008 executed by the legal
heirs of the predecessor-in-title, namely; Umaji Rao Bhonsle. Exhibit D/1, a
rent note was in relation to the suit premises which was given on rent by the
predecessor-in-title, namely; Umaji Rao Bhonsle executed in favour of
defendant. Under such circumstances, conclusion as regards absence of
attornment of tenancy of the suit premises is de kors on record. Hence, the
judgment relied upon in the case of C. Chandramohan Vs. Sengottaiyan
(Dead) by LRs and others, (2000) 1 SCC 451 will not render any assistance-
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in favour of defendant in any manner whatsoever.

25.  After having gone through the concurrent impugned judgments of the
Courts below, this Court is of the view that both the Courts below have
recorded a comprehensive findings of fact upon critical evaluation of the
evidence on record that the plaintiff No.1 has been able to establish 'bona fide
need of non-residential accommodation' as contemplated under section 12(1)(f)
" of the Act and decreed the suit. The entire gamut of matter is in realm of facts.
No question of law much less substantial question of law arises warranting
interference under section 100 of the Code.

26.  Theappeal sans merit and is accordingly dismissed.
* Certified copy as per rules. _
Appeal dismissed.
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o JUDGMENT

Ronrr ARYA, J. :- ThlS appeal by defendants under Section 100 of
C.P.C. is directed against the judgment and decree dated 28/2/2004 passed
by Additional District Judge, Sabalgarh, District Morena in Civil Appeal No.
31-A/2001; reversing the judgment and decree dated 15/10/2001 passed by
Civil Judge, Class I, Sabalgarh in Civil Suit No. 33-A/1998; by which though
on merits the trial Court has recorded positive findings in favour of plaintiffs;
however, dismissed the suit while answering issue No. 4 as regards pecuniary
jurisdiction of the Court. First appellate Court has affirmed the findings of the

* trial Court on-appeal by plaintiffs on merits of the suit as well as set aside the

]udgrnent of the trial Court on issue No. 4 relating to pecuniary jurisdiction.
2. . Appealisadmitted on the following substantlal question of law:-

“Whether, the first appellate Court was justified reversing the
.findings of the trial Court as regards pecuniary jurisdiction ?”

3. Facts necessary for disposal of this appeal in a narrow compass are
that the plaintiffs have filed a suit for declaration and permanent injunction in
respect of the Pator and open land of house No. 41 by stating themselves to
be the owner of entire suit land ad-measurmg 7 biswa falling in survey No.
461, village Sabalgarh, Ward No. 15 against defendants. Defendant No. 3
Kalawati on 13/3/1995 had executed a registered sale deed in favour of
defendants No. 4and 5 in respect of the suit land. On the day of sale deed,

_ defendant No. 2 Babulal was residing in that Pator. Defendant No. 1 Nathi

and defendant No. 2 Babulal and one Ramcharan are real brothers. The suit
land was purchased by father of the plaintiffs Moti for his own residence in
samwat 2015. There was an open land and Pator adjacent to the suit house
of the ownership of Late Moti. Moti died 10 years preceding to the date of
filing of instant suit. The plaintiff thereafter also purchased another open land
adjacent to the suit land and constructed a house, where he used to live with
his family and had also permitted defendant No. 2 Babulal to live therein. The
house of the defendant No. 1 and his two brothers were.on the western side
of the suit house. Share of defendant No. 2 was sold by defendant No. 1.to -
one Murari Vaishya and ousted the defendant No. 2. The plaintiff allowed
Babulal to live in suit house where he was livingwith his family. As defendants

. tried to forcibly take possession of the suit property, though they had no right,
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title or interest over the same, plaintiff filed a suit against the defendants for
declaration and injunction. During pendency of the suit, an amendment was
brought seeking declaration of the alleged sale deed dated 13/3/1995 executed
by defendant No. 3 Kalawati wife of Nathilal (defendant No. 1) in favour of
defendants No. 4 and 5 as null and void.

4. Defendants No. 1 to 3 and 5 by filing joint written statement have
denied the plaint allegations. It is submitted that since the suit property is not
registered in the name of the plaintiffs in the municipal records, the plaintiffs
cannot claim title over the suit land. It is also submitted that description of suit
property is absolutely vague. It is submitted that suit property belong to one
Pathua and after his death, his daughter/defendant No. 3 Kalawati become
the owner and came in possession thereof, Accordingly, she has executed the
sale deed dated 13/3/1995 to defendants No. 4 and 5. Defendant No. 2
Babulal has filed written statement supporting the claim of the plaintiff.

5. Based on the aforesaid pleadings, the trial Court framed issues and
allowed the parties to lead evidence. The trial Court upon critical evaluation
answered issue No. 1 to 3 in favour of the plaintiff, however, trial court dismissed
the suit on the ground of lack of pecuniary jurisdiction. The first appellate

Court oni appeal at the instance of plaintiffs, re-appreciated the evidence on:

record. The first appellate Court has found that upon perusal of the Khasra
Panchshala Ex. P/1 from Samwat 2021 to 2024, Ex. P/3 of Samwat 2015-
2016, Ex. P/4 of Samwat 2025 and Ex. P/5 of Samwat 2041 to 2045, Trace
Map, Ex. P/2, Khasra Ex. P/6 of year 1992-93, it is evident that the suit land
falling in survey No. 1175 new number 461 is of the ownership of Nagar
~ Palika by virtue of Patta in its name wherein the suit property is falling,
Thereafter in khasra of Samwat 2015 name of late Moti has been shown in
possession of the Patore. There is no mention in the record that Moti has ever
been dispossessed by the Nagar Palika from the suit ]Jand. As such, late Moti
was found to be in possession of the suit property as per record. The first
appellate Court has further found that the defendants failed to establish that
the suit property belong to Pathua as there is no documentary evidence to that
effect. Accordingly, the first appellate Court has found that the alleged sale
deed dated 13/3/1995, said to have been executed by defendant No. 3
Kalawati in favour of defendants No. 4 and 5 as null and void. As such, the
findings of the trial Court as regards, the merits of the claim of the plaintiffs
was confirmed. On issue as regards pecuniary jurisdiction, the first appellate

»
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Court has discussed the matter in para 24 to 26, wherein, the first appellate
Court has found that the trial Court has committed error of law and fact while
dismissing the suit on the ground of pecuniary jurisdiction. It has been found
that plaintiffs have sought declaration of sale deed dated 13/3/1995 as null
and void. Admittedly, the plaintiffs were not party to the aforesaid sale deed
and therefore, plaintiffs were not required to affix ad valorem court fees on
the value of the sale deed shown. Instead fix court fees was rightly paid and
affixed by the plaintiffs. As such the trial Court had pecuniary jurisdiction up
to Rs. 50,000/~ to try the suit. Of course, if the plaintiffs were party to the
sale deed, they were required to pay ad valorem court fees in terms of Section
7(iv) (d) of the Court Fees Act, but that is not the case here and therefore, the
trial Court has committed error of law having dismissed the suit for want of
pecuniary jurisdiction. At this stage, reference may also be made over to the
judgment of Supreme Court in the case of Suhrid Singh alias Sardool Singh
Vs. Randhir Singh and others, (2010) 12 SCC 112; wherein; in para 7 it
‘has been held as below:- :

“7. Whether the executant of a deed wants it to be annulled,
he has to seek cancellation of the deed. But if a non-executant
seeks annulment of a deed, he has to seek a declaration that
the deed 1s invalid, or non est, or illegal or that it is not biding
on him. The difference between a prayer for cancellation and
declaration in regard to a deed of transfer/conveyance, can
be brought out by the following illustration relating to Aand B,
two brothers. A executes a sale deed in favour of C.
Subsequently, A wants to avoid the sale. A has to sue for
cancellation of the deed. On the other hand, if B, who is not
the executant of the deed, wants to avoid it, he has to sue for
a declaration that the deed executed by A is invalid/void and
non est/illegal and he is not bound by it. In essence both may
be suing to have the deed set aside or declared as non-binding.
But the form is different and court fee is also different. If A,
the executant of the deed, seeks cancellation of the deed, he
has to pay ad valorem court fees on the consideration stated
in the sale deed. If B, who is a non-executant, is in possession
and sues for a declaration that the deed is null or void and
does not bind him or his share, he has to merely pay a fixed
court fee of Rs. 19.50 under Article 17 (iii) of the Second"
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-Schedule of the Act. But if B, a nonexecutant, is not in
possession, and he seeks not only a declaration that the sale
deed is invalid, but also the consequential relief of possession,
he has to pay an ad valorem court fees as provided under
Section 7 (iv) (¢) of the Act.”

6. Thus, in the light of aforesaid judgment, if the person non-executant
seeking declaration of a sale deed as null and void and the same is not binding
on him, he is only required to pay the fix court fees whereas, in a case where
a person/executant to the sale deed seeks cancellation of the sale deed as null
and void, he is required to pay ad valorem court fees..

7. Having considered the judgments impugned and the record of the case,
this Court is of the view that as regard merits of the claim of the plaintiff, both
" the Courts have recorded concurrent findings of fact which do not warrant
any interference. As regards pecuniary jurisdiction, the first appellate Court
has rightly reversed the findings of the trial Court. Admittedly, the plaintiffs are
not party to the alleged sale deed dated 13/3/1995. They merely sought a
declaration that sale deed be declared as null and void and therefore, in the
light of law laid down by Hon. Supreme Court in Suhrid Singh (supra), the
plaintiffs were required to pay only the fix courts fees and therefore, the trial
Court was having pecuniary jurisdiction to try the suit. Resultantly, the decree
passed by the first appellate Court to the effect that defendants were restrained
from dispossessing the plaintiffs is held to the fully justified. Accordingly,
substantial question of law is answered in affirmative. Instant appeal at the
instance of defendants is dismissed being sans merits.

) Appeal dismissed.

- LL.R. [2015] M.P., 1016
APPELLATE CIVIL
Before Mr. Justice R.S. Jha
- M.A. No. 1058/2014 (Jabalpur) decided on 7 May, 2014

ICICI LOMBARD GEN. INS. Co. LTD. ... Appellant
Vs. '

KHARAGRAM PAJAPATI & anr. ... Respondents

- Motor Iélzicles Act (59 of 1988), Section 173 - Liability of
Insurance Company - Held - In view of the decisions rendered by this
Court and in view of finding recorded by Claims Tribunal that the driver
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of the tractor was negligent for injury caused to the claimant, Insurance
Co. is liable for paying compensation - No illegality in the impugned
award - Appeal is dismissed. : (Para 4)
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Cases referred :

2009 (3) ACCD 1753-(M.P.), 2010(1) ACCD 444 (M.P.)

T.S. Lamba, for the appellant.
-‘ (Supplied : Paragraph numbers)
ORDER

R.S. Jua, J. :- Heard on the question of admission.

2. The appellant has filed this appeal being.aggrieved by the award dated
15-2-2014, passed by the A.M.A.C.T. Damoh in Claim Case No. 114/2013
whereby the claim of the respondent/claimant has been allowed and a
compensation of ¥ 2,86,143/- has been awarded to him.

3. It is submitted by the learned counsel appearing for the appellant/
insurance company that the accident occurred while the claimant was using
the tractor that was insured was being used for the purposes of threshing. It is
submitted that on account of the negligence on the part of the claimant his
right hand went inside the thresher and was required to be amputated. It is
submitted that in such circumstances, the appellant/insurance company cannot
be held liable as using of the tractor with the thresher was not covered by the
policy.

4. Having heard the learned counsel for the appellant and after perusing
the record it is observed that the Tribunal, by relying on two decisions tendered
by this Court in the cases of United India Insurance Company, Limited
v.Anandi bai, 2009(3) ACCD 1753 (M.P.) and United India Insurance
Company, Limitedv. Rajendra & others, 2010(1) ACCD 444 (M.P.) wherein
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under similar circumstances of use of tractor for threshing this Court has held
the insurance company liable for paying compensation and has allowed the
claim of the claimants. It is also observed that the Claims Tribunal has recorded
a finding to the effect that while operating the tractor on account of negligence
on the part of the driver concerned the accelerator was suddenly pressed, as
aresult of which speed of the thresher increased suddenly and the right hand
of the claimant went inside the thresher causing injury to the claimant. In the
circumstances, the Claims Tribunal, by relying on the aforesaid decisions
rendered by this Court has awarded compensation.

5. In view of the aforesaid, I am of the considered opinion that there is
no illegality or manifest irregularity in the impugned award, warranting
interference of this Court, therefore, the petition filed by the petitioner being
meritless is accordingly dismissed.

Petition dismissed.

I.L.R. [2015] M.P., 1018
APPELLATE CIVIL
Before Mr. Justice R.S., Jha
M.A.No. 1578/2014 (Jabalpur) decided on 15 July, 2014

NATIONAL INSURANCE COMPANY ... Appellant
Vs.
BHARTIKOL & ors. ... Respondents

) Motor Vehicles Act (59 of 1988), Section 173 - Assessment of
compensation by Tribunal - Deceased, was working as Assistant
Teacher - Award of Rs. 48,42,440/- - 30% added towards future
prospects - Rs. 1,00,000/- awarded towards loss of consortium and Rs.
25,000/- towards last rites & rituals - Heid - Award not on higher side
as per the dictum of Apex Court in Rajesh's case - Appeal by Insurance
Co. dismissed. . (Para 5)
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Cases referred :

2013 (111) 459 (SC) = (2013) 5 SCR 961

N.S. Ruprah, for the appellant.

(Supplied: Paragraph numbers)
ORDER

R.S. JHa, J. :~ This appeal has been filed by the Insurance Company
being aggrieved by award dated 02.04.2014 passed by the Motor Accident
Claims Tribunal, Rewa in Claim Case No. 35/2013 whereby a surh of
Rs.48,42,440/- towards compensation has been awarded on the death of the
deceased Sudama Kol who was working as an Assistant Teacher, in an accident
that occurred on 19.11.2012 near Community House, Magrohar District Sidhi.

2. It is submitted by the learned counsel for the appellant that the
compensation awarded to the claimants is exorbitantly high inasmuch as the
income ascertained by the Tribunal was enhanced by 30% towards future
prospects which is not permissible. It is further submitted that the Tribunal
has erred in awarding Rs. One lac towards loss of consortium and Rs.25,000/-
towards funeral and other expenses which is highly excessive and exorbitant.

3. The learned counsel for the appellant submits that the claim awarded
by the tribunal is on higher side and therefore, the impugned award deserves
to be set aside.

4, ‘Having heard the learned counsel for the appellant it is observed that
the tribunal has computed the annual income of the deceased as Rs.3,24,000/-
and has added a sum of Rs.97,200/- towards future prospectsi.e. a total sum
of Rs.4,21,200/- and has thereafter applied a multiplier of 14 looking to the
age of the deceased and after making deduction, has calculated the total
compensation of Rs.47,70,440/-. The tribunal in paragraph 23 has thereafter
taken into consideration the decision of the Supreme Court rendered in the
case of Rajesh and others Vs. Rajveer Singh and others 2013(111) 459
(SC) and awarded Rs. One lac towards loss of consortlum and Rs. 25 000/-
towards other heads. -

5..  Inview of the aforesaid contention and looking to the law laid down
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by‘théSupreme Court in the case of Rajesh (supra), I find that the addition of
30% in the income towards future prospects and award of Rs. One Jac towards
consortium, and Rs.25,000/- towards other heads is not on the higher side or
excessive. The compensation awarded by the tribunal is in accordance with
the law laid down by the Supreme Court in the case of Rajesh (supra).

6. Accordingly, I do not find any illegality or perversity in the impugned
award warranting interference by this court.

7. The appeal being meritless is accordingly dismissed.

3. On the request of the learned counsel for the appellant, the Insurance
Company is granted three months' time to deposit the amount of award with
the interest.

Appeal dismissed.

LL.R. [2015] M.P., 1020
APPELLATE CIVIL
Before Mr. Justice N.K. Gupta
F.A. No. 488/2002 (Jabalpur) decided on 11 November, 2014

- MEERA BAI (SMT.) : ... Appellant
Vs.
RAMESH GURU & anr, ... Respondents

A. Specific Relief Act (47 of 1963), Section 34 -
Consequential relief - Appellant filed suit for declaration that she is
married wife of one Santosh Guru and is entitled for an amount of Rs,
2,80,000/- - No relief that the amount be paid to her was sought - In
absence of consequential relief, suit for declaration simpliciter is not
maintainable. (Para 16)
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B. Civil Procedure Code (5 of 1908), Order 2 Rule 2(2) -
Necessary Party - Amount with LIC and MPEB - Amount not disbursed to
appellant - Officials of LIC and MPEB are necessary party. (Para 14)
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C. . Long Cohabitation - If a woman resides with a particular
person for a sufficient long period, it may not be required to prove that
marriage has taken place in an appropriate manner - Appellaiit claiming
to have resided with Santosh Guru only for a period of 13 months - She
is required to prove that marriage took place as per Saptapadi or
Bhanwar ceremony. (Paral12 & 13)
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Case referred :
AIR 1965 SC 1564. -

M.L. Jaiswal with K.K. Gattam, for the appellant.
A.D. Mishra, for the respondents.

JUDGMENT

N.K. GurTA, J. :- The appeliant has preferred the present appeal
being aggrieved with the judgment and decree-dated 30.10.2002 passed by
the First Additional District Judge, Sagar in Ciyvil Suit No.30-A of 2002
whereby her suit for declaration and injunction was dismissed. '

2. The facts of the case in short are that the appellant has filed a civil suit
before the District Court, Sagar that she was widow of one Santosh Guru,
who expired in an electrical accident on 14.6.1999 whereas, he was working
as Line Helper in MPEB, After his death a sum of Rs.2,80,000/- was due in
three insurance policies of salary saving scheme. The respondents were the
nominees of the deceased Santosh Guru and they were entrusted to receive
the Insurance amount from the department and therefore, a st for declaration
and injunction was filed that it be declared that being a widow of Santosh
Guru the appellant was entitled to get a sum of Rs.2,80,000/- and a perpetual
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injunction was sought that the respondents be prohibited to get the said sum.

3. The respondents in their written statement denied the claim of the
appellant. They denied that the appellant was married to their brother Santosh
Guru. After death of the deceased the department gave the remaining salary
of 14 days of the deceased Santosh Guru and funeral expenses of Rs. 15 00/-
to the respondents, Initially a talk took place between the father of the appellant
relating to marriage of deceased Santosh Guru but, after arrangement of
engagement ceremony, marriage could not take place because the appellant
was already married with one Jamna Prasad Chaturvedi and had a female
child. Consequently, it was prayed that the suit filed by the appellant may be
dismissed. . : '

4. The learned Additional District Judge has framed the issues as to
whether the appellant was widow of the deceased Santosh Guru, whether she
was entitled to get the insurance amount of Rs.2,80,000/, whether she was
already married with Jamna Prasad Chaturvedi and whether suit was filed
without any basis. After considering the evidence adduced by the parties the
trial Court dismissed the suit.

5. . Thave heard learned couﬁsel for the parties’at length.

6. In the present case the respondents have denied the marriage of the
appellant with the deceased Santosh Guru. Also during the final argument the
learned counsel for the respondents has submitted that declaratory suit filed
by the appellant was not maintainabje due to two reasons, firstly that necessary
parties were not included in the suit and secondly no appropriate consequential
relief was sought by the appellant and therefore, she was not entitled to get
the declaratory decree. The learned counsel for the appellant has submitted
that the respondents did not take any such ground before the trial Court and
therefore, such grounds cannot be raised at this stage. However, the factual
and legal position of the pleadings and case are to be considered one by one.

7..  Theappellant examined herselfas PW1 along with Devi Prasad (PW3)
as a priest, Makhan Arora (PW4) as a photographer, Jaishankar Prasad (PW4)
and Jamna Prasad (PW5) as witnesses who, attended the marriage ceremony
and Majboot (PW2) who, transported the luggage relating to marriage from
Village Mohar to Village Bareli in his tractor trolley. On the other hand the
respondents have examined Ram Dayal Dubey (DW1), Awadh Narayan
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(DW2) Ramesh (DW3) and Suresh Guru (DW4) 10 contradict the evidence
given by the appellant. The appellant has filed a copy of the invitation card
Ex.P/11 and a receipt of payment of Rs.900/-given to one Majboot Singh.
Majboot (PW2) has stated that he took the luggage relating to marriage from
Village Mohar to Village Bareli but, in the cross examination he has accepted
that he had relations with father of the appellant since 20-25 years. He was
not even aware of the name of the appellant. He has further accepted that one
year prior to his statement he met with the Advocate of the appellant and the
learned Advocate told him about the facts which he had to say before the
Court. The receipt Ex.P/11 is not aroutine receipt. It is a receipt prepared by
typing. Looking to the text and typing of the receipt, it appears that it was
prepared in back date at the time of filing of the suit. The trial Court has
rightly disbelieved the testimony of the witness Majboot that he transported
any luggage relating to marriage of the appellant from Village Mohar to Village
Bareli. . '

3. Meera Bai, Devi Prasad, Jamna Prasad and Jaishankar Présad were
examined as witnesses of the marriage. In the statement of the appellant Meera

. Bai she has stated that the marriage was performed by Pandit Devi Prasad

only but, in the cross examination she has accepted that Devi Prasad was .
husband of her cousin. Devi Prasad initially claimed that he performed the
marriage of the deceased Santosh with Meera Bai. However, in the cross
examination he could not tell about the rituals and marriage hymns required to
be read at the time of marriage and he shifted his responsibility to one Hari
Sharan that the marriage was performed by Hari Sharan and the witnesses
who, were examined after Devi Prasad have stated that the marriage was
performed by Devi Prasad and Hari Sharan. However, Pandit Hari Sharan
was not examined before the trial Court. If marriage was performed by Pandit
Hari Sharan then this fact must be in the knowledge of the appellant but, she
did not mention about such a fact in her statement and therefore, it is not
established by the appellant herself that marriage was performed by Pandit
Hari Sharan. It appears that the witness Devi Prasad could not tell about the
procedure followed by the Pandit while performing the marriage and therefore,
he shifted the responsibility upon someone else. Thereafter the witnesses
improved the fact as developed by the witness Devi Prasad. A material
contradiction is visible between the statements of the appellant and her
witnesses Devi Prasad and Jaishankar Pragad. It is apparent that Devi Prasad
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was not a competent Pandit to perform any marriage. He could not show any
document of a particular year that he had performed the marriages of some
reputed persons or other persons. He was brother-in-law of the appellant
and therefore, if he was Pandit to perform the marriage then he must have also
performed the marriage of brother of the appellant whereas, he could not tell
the name of wife of brother of the appellant or father of the bride of the
appellant's brother. After considering the evidence, it appear that he never
performed the marriage of anyone. Therefore his claim that he performed the
marriage of the appellant and the deceased Santosh appears to be a falsehood.
Consequently, the testimony of Jamna Prasad (PW5) and Jaishankar Prasad
(PW4) also appears to be doubtful that they saw the marriage performed by
Pandit Devi Prasad. Jaishankar Prasad claims that he was present at the time
_ of marriage but, he could not tell as to whether Devi Prasad (PW3) read the
marriage hymns in Hindi or Sanskrit. If he was present in such a marriage then’
he should be certain about the fact that various marriage hymns were read in
Sanskrit or Hindi. Jamna Prasad (PW5) is father of the appellant and he could
not state about the details qf performance of the marriage done by the
concerned Pandit. He denied that he was not related with Devi Prasad whereas,
the appellant has accepted that Devi Prasad was the husband of her cousin.
Hence the eye witnesses could not prove that the marriage of the appellant *
and the deceased Santosh Gurn was ever performed. Nobody could prove
that ceremony of Saptapadi took place between the appellant and the
deceased. '

9. The appellant has filed photographs in the case. The photographer
Makhan Arora (PW4) could show only four negatives. However, six
photographs were exhibited as Exs. P/1 to P16. The respondents have filed
the photographs Exs.D/1 and D/2 to show that the document Ex.D/1 was the
original photograph and the document Ex.D/2 was a derived copy from the
photograph Ex.D/1 with the pretext that the photographs Exs.P/1 to P.6 were
prepared photographs from the original photographs. Makhan Arora (PW4)
has accepted that in June 2000 when Jamna Prasad Tripathi (PW5), father of
the appellant, demanded photographs he did not have any negatives because
negatives were given to one Chandra Shekhar Tiwari, he could not show any
reason as to how he got four negatives of such photographs. He has accepted
that by some photographs copy of the photographs and even negatives can be
prepared. Under such circumstances, it could not be proved that negatives
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Exs.P/1 to P/4 were the original negatives or he prepared the same on the
basis of the photographs. On comparison of the photographs Ex.P/2 with
photograph Ex.D/1, it appears that the photographs Ex.P/1 to P/6 are prepared
photographs from the original photograph and image in such photograph is
not so sharp as shown in the photographs Ex./D/1. Also it is accepted by the
respondents that an engagement ceremony took place between the appellant
and the deceased. Therefore, such photographs could be of that engagement

. ceremony. Makhan Arora has stated that he took 20-22 photographs on that

day. Devi Prasad (PW3) has stated that when "bhanwar" (Saptapadi) took
place between the appellant and Santosh Guru, photographs were taken. If a
marriage took place between the appellant and Santosh Guru and photographs
of bhanwar ceremony were taken then as to why such photographs of
bhanwar ceremony were not placed before the trial Court. '

10.  ‘Whenitis accepted by the respondents that an engagement ceremony
took place between the parties then such photo graphs could be the
photographs of that function. If Makhan Arora took 20-2 3 photographs in
past relating to the marriage ceremony then photographs relating to bhanwar
(Saptapadi) ceremony could have been filed before the Court. Similarly at
the time of kanyadan, Jamna Prasad, father of the appellant, must have been
present in the photographs but, no such photograph is produced before the
trial Court to show that father of the appellant was present in any of the
ceremonies. Hence by filing of 5-6 photographs it cannot be said that those
photographs were related to the marriage ceremony. Those photographs could
be of engagement ceremony and therefore, with the help of such photographs
it was not proved that the marriage of the appellant took place with Santosh
Guru,

11.  Inthe present case according to the invitation given, marriage was
performed in the house of one Awadh Narayan (DW2). Awadh Narayan
(DW2) is examined from the side of the defence and he refused that such
ceremony was performed in his house. Possibility cannot be ruled out that

. Awadh Narayan was a near relative of the respondents and therefore, he has

taken such a somersault but the plaintiff has to stand its case on its own
evidence. The appellant could not prove that her valid marriage took place
with Santosh Guru.

12. Ifawoman resides with a particular person for a Iengthier period then
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it may not be required to prove that her marriage took place in an appropriate
manner. However, in the present case the appellant claims that she resided
with the deceased Santosh Guru only for 13 months and therefore, for such a
small period, it cannot be presumed that she was a wedded wife of the deceased
Santosh Guru, Except for the appellant Meera and her father Jamna Prasad
there is no witness to establish that the appellant ever resided in the house of
Santosh Guru or she resided in his house till treodashi ceremony after his
death. Hence it is not proved that the appellant ever resided in the house of
Santosh Guru.

13.  Ifaperson claims about a marriage with his or her spouse then it is to
be proved that a ceremony of Shaptadi or bhanwar was performed by a
Pandit between such a pair and if such customary procedure is not proved
then it cannot be said that such person was married to her or his spouse. In
case of "Bhaurao Shankar Lokhande Vs. State of Maharashtra ",.[AIR
1965 SC 1564], it is held that to prove a valid hindu marriage, two ceremonies
i.e. invocation before scared fire and Saptapadi are to be proved. In the present
case, the appellant has failed to prove that she was the wedded wife of the
deceased Santosh Guru. The trial Court has rightly found that the appellant
could not prove her marriage with Santosh Guru.

14.  When itis not established that the appellant was the wife of Santosh
Guru then she was not entitled for any declaration or injunction in her favour.
The learned counsel for the respondents have raised two objections about the
maintainability of the declaratory suit. Though such objections have hot been
raised before the trial Court but, such objections are legal objections and
those could be raised even in the first appeal. Therefore, it is necessary to
decide such objections. The first objection relating to necessary party appears
to be correct. For declaratory decree it is necessary that a person be made
party who denied the right of the plaintiff. In the present case, the appellant
gave anotice EX.P/7 to Branch Manager, LIC, Sagar not to disburse policy
amount to the respondents. It was apparent that the amount was under control
of Branch Manager, LIC Sagar. On giving a notice to.such Branch Manager
he did not pay the amount of compensation or insurance amount to the appellant
and therefore, apparently he had also denied the ri ght of the appellant. Similarly,
the appellant has sought the various dues from the employer of the deceased
Satish Guru i.e MPEB and it is also apparent that the officers of MPEB did
not make any payment to the appellant and therefore, they had also denied
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about the rights of the appellant. Hence fora declaratory suit the officers of
Life Insurance Corporation as well as MPEB were the necessary parties in
the case otherwise, the relief sought by the appellant was futile in nature. If
the respondents are directed not to take the amount from LIC or MPEB then
0o consequential benefit was available to the appellant.

15.  Theleamed counsel for the appellant has submitted that after getting
adeclaratory decree the appellant can file a claim before the LIC and MPEB.
However, such contention cannot be accepted in the light of the provision of
Order 2 Rule 2 of C.P.C. In this context the text of order 2 Rule 2 (2)and 2
(3) may be read as under: '

""2. Suit to include the whole claim.

- (2) Relinqushment of part of claim. - Where aplaintiff omits
to sue in respect of] or intentionally relinquishes, any portion
of his claim, he shall not afterwards sue in respect of the portion
so omitted or relinquished, '

(3) Omission to sue for one of several relief, - A person
entitled to more than one reliefin respect of the same cause of
action may sue for all or any of such reliefs, but if he omits,
except with the leave of the Court, to sue for all such reliefs,
he shall not afterwards sue for any relief so omitted.”

It would be apparent from that provision that if the appeliant had not sought
the relief of payment of the amount then a subsequent suit was barred for
such demand after getting a declaratory suit. Hence, the officers of LIC and
MPEB were necessary parties in the case and without impleading them as
parties, suit filed by the appellant could not be decreed.

16.  Similarly, the second objection raised by the learned counsel for the
respondents is also acceptable that no appropriate consequential relief was
sought in a declaratory suit and therefore, no declaratory decree can be given
in favour of the appellant. The provision of section 34 of the Specific Relief
Act may be read as under: .

""34. Discretion of court as to declaration of stafus or
right. - Any person entitled to any legal character, or to any
right as to any property, may institute a suit against any person
denying, or interested to deny, his title to such character or
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right, and the court may in its discretion made therein a’
declaration that he is so entitled and the plaintiff need not, in
such suit, ask for any further relief :

Provided that no court shall make any such declaration
where the plaintiff, being able to seek further relief than a mere
declaration of'title, omits to do so0,"

In proviso of Section 34 it was necessary for the appellant to seek further
relief which is available after the declaration. If she sought a declaration that
she was entitled to get a sum of Rs.2,80,000/- then the consequential relief
would be that she should have sought the payment of money to her. If the
respondents were prohibited to withdraw the money from LIC or MPEB then
still by mere declaration, no fruit was received by the appellant and in the light
of the provisions under Order 2 Rule 2 of C.P.C., she could not file a further
claim for payment of the amount and therefore, relief of injunction sought
against the respondents was not an appropriate consequential relief after
declaration. Hence, it is apparent that the appellant could demand the payment
of the amount as a consequential relief but, she did not seck any further relief,
no Court shall make any declaration in favour of the plaintiff according to the
proviso of Section 34 of the Specific Relief Act. Hence, if the appellant would
have proved that she was wife of the deceased Santosh Guru still she could
not get any declaratory decree in her favour without any appropriate
consequential relief.

17.  Actually, it was a dispute of liquidated sum between brothers of the
deceased and alleged wife of the deceased and therefore, there was no need
to file a civil suit but, the appellant should have filed an application for
succession certificate then she could get the entire relief, if she was found to
be the legal representative of the deceased Santosh Guru. On the basis of the
aforesaid discussion, the appellant could not get any relief in her civil suit
either on the basis of the facts or on the legal position of the case. The trial
Court has rightly dismissed the suit filed by the appellant, There is no reason
so that the appeal filed by the appellant may be accepted. Consequently, the
appeal filed by the appellant is hereby dismissed. There is no order as to
costs. '

Appeal dismissed.

Tl
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APPELLATE CIVIL
Before Mr. Justice M.K. Mudgal
F.A. No. 673/2005 (Jabalpur) decided on 16 December, 2014

YASHODA DEVI (SMT)) & ors. ... Appellants
Vs.
STATE OF M.P. & ors. ... Réspondents

Wakf Act (43 of 1995), Sections 4 to 7 and 85 & M.P. Gazette
Nofification dated 25.08.1989 - Wakf Land dispute - Maintainability of
suit - No notice was given to plaintiff by Survey Commissioner before
converting disputed property into Wakf property - Therefore, bar u/s 85 -
not attracted - Civil Court has jurisdiction to entertain the suit - Setting
aside the impugned judgment, caseis remanded. (Paras 12 & 14)" -
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Cases referred :
2011 (2) SCCD 717 (SC), 2002 (2) MPLJ Page 50,2010 (14) SCC 588

Vishal Dhagat, for the appellants.
Devendra Shukla, P.L. for the respondent no. 1 & 2.,
Shamim Ahmed, for the respondent no. 3,

"JUDGMENT

ML.K. MupGaL, J. :- The appellants/plaintiffs have filed this appeal
under Section 96 of the Code of Civil Procedure being aggrieved by the
judgment and decree dated 11-05-2005 passed by the Court of District Judge, -
Satna in Civil Suit No. 102-A/02 dismissing the suit filed by the appellants/
plaintiffs for declaration of title and permanent injunction holding that the Civil
Court has no jurisdiction to entertain the suit as the property in dispute is
related to waqf. In this appeal the appellants are referred to as the plaintiffs
and the respondents as the defendants. :

2. - Facts in brief of the case are that the plaintiffs filed the suit regarding
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agricultural land referred to in Para -2 of the plaint alleging that earlier Sitaram
Marvadi who was the owner of the disputed land sold it to Hari Dutt s/o
Ishwar Prasad vide registered sale deed dated 08-03-1956 on which basis
the purchaser Hari Dutt became owner of the land. Hari Dutt executed a
registered gift deed dated 26-12-1974 in favour of the plaintiffs No. 2 to 10.
After the death of Hari Dutt, the plaintiffs became Bhoomi Swami of the land
and they are in possession of the said land. The said land was unauthorizedly
and illegally declared waqf Property vide State Gazette notification dated
25-08-89. No notice was given to the plaintiffs either by Survey Commissioner
before converting the disputed land into waqf property or by the Revenue
Authority before recording the said property as waqf Property. Hence, the
suit for the aforesaid relief was filed before the trial Cout.

3. The defgndanfs denying the allegations of the plaint have submitted
that the disputed Survey No. 715 is a waqf property which was declared by
M.P. State in State Gazette dated 25-08-1989. The said land is entered in the
Khasra as Kabristan and it is used for the same purpose. The defendants
- have further pleaded that the Civil Court has no jurisdiction to entertain the
suit as per Section 85 of the wagf Act 1995 hereinafter is referred to as the
Act as the said land belongs to the waqf property.

4. Learned trial Court framed issues and Issue No. 4 was decided as
preliminary issue holding that the Civil Court had no jurisdiction to entertain
the suit. Hence, in this appeal only one question is being considered whether
the trial Court had jurisdiction to entertain the suit or the suit is barred by the
provisions of Section 85 of the wagf Act, 1995.

5. Learned counsel for the appellants placing reliance upon Para20 &
21 of the Hon'ble Apex Court's judgment in the case of Ramesh Gobindram
(D.) through L.Rs. Vs. Sugra Humayun Mirza wagf 2011 (2) SCCD 717
"(SC) and inviting the attention of this Court to the Section 6 & 7 of the Act as
well as judgment of this Court in the case of Amil Hakimuddin and others
vs. Abbas Hussain and others 2002 (2) M.P.L.J. Page 50 has submitted
that the question in dispute in the instant case can be entertained by the Civil
Court as when the disputed property was surveyed by the survey commissioner
as per Section 4 and it was declared by the State Government as waqf property
vide gazette notification dated 25-08-89 no information or opportunity of
hearing was given by the authority to the appellants resultantly the plaintiffs
are entitled to challenge the status of the said wagqf property before the Civil

Court. Learned counsel further emphasizing Para-20 & 21 of the Hon'ble

-
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Apex Court judgment in the case of Ramesh Gobindram (D.) through
L.Rs.(supra) has argued that in the said case the Hon'ble Apex Court has
held that the Civil Court has jurisdiction to entertain a suit pertaining to a waqf
property. The learned trial Court did not properly considered the aforesaid
provisions and has committed error in dismissing the suit holding that the suit
filed by the appellants is barred by Section 85 of the Act.

6. Learned counsel for the respondents opposing the submissions made on
behalf of the appellants have submitted that the disputed property was declared
as waqf property in the M.P. State Gazette dated 25-08-89 and the plaintiffs did
not challenge the said notification then and there. In the instant suit the question of
title of the said property is involved. The plaintiffs have filed the suit for declaration
of title and permanent injunction whereas the disputed property had also been
declared the waqf property as stated earlier. In the said circumstances, the Tribunal
has only jurisdiction to settle the dispute. Since, the Tribunal has also power of
Civil Court to decide any dispute as mentioned in Section 83 and 85 of the Act.
Learned counsels further plead that the judgment of the Hon'ble Apex Court in
the case of Ramesh Gobindram (D.) through L.Rs. (supra) does not help the
appellants in this case as the said suit was related to a tenancy on the basis of
which the Hon'ble Apex Court has held that the Civil Court has jurisdiction to
entertain the suit. The said judgment has been considered by the Hon'ble Apex
Court in the case of Board of waqf West Bengal and another vs. Anis Fatma
Begum and another 2010 (14) SCC 588 and held in Para-17 that the said
decision is related to eviction proceedings which can only be decided by Civil
Court and not by waqf Tribunal. Counsel further argues that the Hon'ble Apex
Court in the case of Board of wagf West Bengal and another(supra) having
considered the provisions of Section 83, 3 (r) and 84 of the Act has unequivocally
held that where once a property has been found to be waqf property all matters
pertaining to that property have to be agitated before the waqf Tribunal. In this
manner, the question of dispute in this case is squarely covered by the said
judgment. Therefore, the learned trial Court has not committed any error in -
dismissing the suit holding that the Court had no jurisdiction to entenam the same,

7. . Heard the arguments of both the parties and perused the record.

8. Indisputably, in this case the nature of property as wagf property is disputed
and still it has not been determined by any competent Court that the said land is
wagf property. On bare reading of Section 85 of the Act it is obvious that the
section does riot exclude the jurisdiction of Civil Court in respect of any or every
question or disputes only because the same is related to a wagfor awagf property.
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Section 85 in terms provides that the jurisdiction of the Civil Court shall stand
exclude in relation to only such matter as required by or under this Act tobe
determined by the Tribunal. It is true that the Tribunal has exclusive jurisdiction to
entertain any dispute, question or other matter relating to awaqfor waqf property.
The SubSection 1 of Section 83 reads as under:

The State Government shall, by notification in the
(Official Gazette, constitute as many Tribunals as it mdy think
fit, for the determination of any dispute, question or other matter
relating to a waqf or waqf property, eviction of a tenant or
determination of rights and obligations of the lessor and the
lessee of such property, under this Act and define the Iocal
limits and jurisdiction of such Tribunals.

9. * Onperusal of the said provision it transpires that normally, the Tribunal
. has jurisdiction to determine any dispute regarding wagqf property. However,

ithas to be considered in conjunction with the Sections 4, 5, 6, 7 & 85 of the

" Actas being discussed hereafter.

10.  To declare a property as waqf property the scheme has been laid
down in Section 4, 5, 6, 7 & 40 of the Act. As per Section 4, a survey for
declaration of waqf property shall be conducted by the survey commissioner.
According to Sub-Section 4 of Section 4 of the Act, in the course of enquiry
anotice shall have to be issued according to the dictates of natural justice to
the person concerned before arriving at any conclusion. After making the
enquiry, a report shall be submitted to the Board which shall examine the
report and thereafter forward it to the State Government for its publication in
the Official Gazette as per Section 5 of the Act.

11.  Asper pleadings of the plaint, the disputed land was purchased by
ancestors of the plaintiffs in the year 1956 vide registered sale deed. The
plamtlffs further averred that they were not given any notice by the survey
commissioner or Board for declaring their property as wagf property and in
this regard no enquiry was made in their presence. This Court in the case of
Amil Hakimuddin and others vs. Abbas Hussain and others (supra)
elaborately analyzing the provisions of Section 4, 5, 6, 7 & 40 of the Act has

- arrived at the conclusion in Para 5 to 11 that if a notice is not given to any

person, interested in the property, by the survey commissioner before

" converting a property into waqf property, the limitation of one year from

publication of the list of waqf property shall not be applicable to him for filing
a suit before the competent civil jurisdiction, It is only if a notice has been
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served to him and an objection is raised by him and it is decided against him
by the authority i.e. survey commissioner under Sub-Section 4 of the Section
4 & 5 of the Act and a report is made to the Board for converting the property
into waqf property, he would have to approach the Tribunal for the redressal
of his grievance within one year of the publication of the notification.

12.  Intheinstant case, it has not been pleaded by the respondents that
any notice was given to the plaintiffs by the survey commissioner before
converting the disputed property into wagf property nor do they have to say
that any objection had been raised by the appellants/plaintiffs and it was
decided by the authority as per the provisions. The judgment of the Hon'ble -
Apex Court in the case of Board of waqf West Bengal and another(supra)
cited by the respondents does not bear any relevance to the case of”
respondents as in the said case the nature of the property as waqf property
was not disputed. Apart from this that suit was not filed to challenge the

notification where the property was declared waqf property. '

13.  Thelearned trial Court having considered the pleadings of the parties
has held in Para 8 to 14 of the impugned judgment that the conversion of the
disputed land into waqfland having been declared by M.P. Gazette notification
dated 25-08-89 cannot be challenged before the Civil Court. The trial Court
has not properly considered Sections 4, 5, 6,"7 & 40 of the Act in proper
perspective in the light of the judgment in the case of Amil Hakimuddin and
others vs. Abbas Hussain and others (supra). Hence, the findings recorded
by the learned trial Court cannot be held to be appropriate.

14.  Having considered the aforesaid facts of the case and the relevant. -
provisions of the Act, it is concluded that the Civil Court i.e. the trial Court .
has jurisdiction to entertain the instant suit. Therefore setting aside the lmpugned
judgment, the case is remanded to the trial Court with the direction that after -+
recording the evidence of both the parties the case be demded as per pr0v131ons “ ‘
of law. ) : v S

«F

15. The parties are directed to remain present before the trial Court on
19-01-2015.

16.  Office is directed to sent back the record to the trial Court proml;tly‘

_along with the copy of the order and ensure that the record reaches the trial* - '

Court before the fixed date.
17. - Boththe parties shall bear their own cost.
‘ '_Oi‘de} accordingly..

sy
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APPELLATE CRIMINAL '
Before Mr. Justice G.S. Solanki & Mr. Justice N.K. Gupta
Cr. A. No. 2735/1998 (Jabalpur) decided on 20 Decémber, 2013

LAXMIKANT ' . ...Appellant
Vs,
STATE OF M.P. ...Respondent

A. Prevention of Corruption Act (49 of 1988), Sections 7,
13(1) (d) r/w Section 13(2) - Illegal gratification - Motive & competence -
Allegation of bribe - Appellant was not competent for mutation bt he was
. animportant person to initiate the mutation proceedings - Motive to receive
the bribe established - Trial Court has rightly disbelieved the defence
witnesses - Demand and acceptance proved and duly corroborated by
witnesses - Offence proved - Appeal dismissed. (Paras 9 & 16)

: ) GTHIY [A91e0 37 (1988 &7 49), e’ 7, 13(1)(S7),
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B. Evidence Act (1 of 1872), Section 8 - Conduc:t Conduct
of the appellant that if he did not demand and receive the money, why
_ he fled away from the spot ? - This unnatural conduct is also relevant
and admissible as evidence against the appellant. (Para 15)

g e AT (1872 @7 1), ST 8 — 3TARer — afteneff T
et & afg sua sud @ 9T od gt T 9 a9 9% gearaw ©
T AT ? — 9% sr@raria e arawer Y orfiareff @ freg 9w @ wy A
YETa v e 21
Cases referred :

2012 (1) MPLJ (Cri,) 483, 2012 (2) MPLJ (Crit) 661, 2013 (1)
MPLI (Cri.) 17, AIR 1968 Kerala 60,

Sharad Verma, for the appellant.
Aditya Adhikari, for the respondent,
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" JUDGMENT

The Judgment of the Court was delivered by :
G.S. SoLanki, J. :- This appeal has been preferred by the appellant under
Section 374 of the Cr.P.C. being aggrieved by judgment of conviction and
order of sentence dated 29.10.1998 passed by Special Judge, Satna in Special
Sessions Case No. 2/94 whereby the appellant has been convicted under
Sections 7, 13(1)(d) read with Section 13(2) of the Prevention of Corruption
Act and sentenced to R.I. for 1 year with fine of $1,000/- and R.1. for 1 year
with fine of ¥1,000/- respectively with default stipulations.

2. The facts, in short, giving rise to this appeal are that complainant
Umashankar Dwivedi (PW-8) met with the appellant, who was posted as
Patwari at Patwari Halka Tyodhara, Tahsil Amarpatan, District Satna, for the
purpose of mutation of his land bearing Khasra No. 9/2 Rakba 0.283 in his -
favour, for which the appellant demanded a sum of %300/- from the
complainant as illegal gratification. The complainant gave a sum of $50/- to
the appellant and agreed to give remaining sum of $250/- at Tehsil Office,
Amarpatan, Not being inclined to give the bribe to the appellant, the
complainant made a written complaint to the Superintendent of Police, Special

- Police Establishment (Lokayukta) Rewa who, in turn, directed Inspector

R.R.Mishra (PW-11} to arrange a trap. Inspector R.R . Mishra (PW-11) initially
gave the complaint for verification to independent witness R.P. Shukla (PW-2),
who verified the facts of the complaint, thereafter the complainant gave a sum

. of #250/-, which were smeared with Phenolphthalein powder, thereafter

preliminary Panchnama (Ex.P-6) was prepared and the trap party proceeded
towards Tehsil Office, Amarpatan along with the Panch witnesses. The
complainant handed over the money to thé appellant, which was kept by him
in the front pocket of his shirt, thereafter, after receiving the signal, the trap
party caught hold the appellant. During the aforesaid process, Jivan Lal Shukia,
Revenue Inspector made hue and cry and threatened the trap party, then
other companion Patwaris like Dharmraj Singh, Banshilal Khare, Babu Nagesh
Shrivastava started scuffling with the trap party in order to facilitate the appellant
to run away from the spot. While running away from the spot, the appellant
left his official bag/record on the spot. This fact has been verified by R.R.

Mishra (PW-11), Tehsildar Amarpatan, that the said record was given on
Supurdginama to him and the report was lodged against the persons who
obstructed the trap party in' discharging of their duties and offence under
Sections 147, 153, 186, 294, 506 of the IPC was registered against them
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and offences under Sections 7, 13(1)(d) and 13(2) of the Prevention of
Corruption Act were registered against the appellant.

3. After due investigation, the appellant was charge sheeted before'the
Special Judge. Learned Special Judge framed the charges under Sections 7,
13(1)(d) read with 13(2) of the Prevention of Corruption Act and Sections
224,201 of the IPC against the appellant.

4. The appellant abjured the guilt and pleaded false implication. He took
the defence that the appellant was not authorized to pass the order of mutation
and he did not make any demand. He further took the defence that he was not
present on the spot at the time of incident, at that time he was at Teonthara. In
his defence the appellant has examined Ramayan Prasad Pandey (DW-1)and
Shivram Prasad (DW-2), .

5. On appraisal of evidence on record, the learned Special Judge
convicted and sentenced the appellant as mentioned hereinabove, hence this
appeal.

6. Learned counsel for the appellant has submitted that the trial Court
has committed illegality in not appreciating the evidence oﬁ’/_;r:{‘,{ord in its proper
perspective. The appellant was not competent for mutation of the name as
well as for issuing Rin-Pustika to the complainant. The alleged bribe money
was not seized from the possession of the appellant. No witness of trap party
accompanied the complainant at the time of giving the bribe money. Thus, the
prosecution has failed to prove the case against the appellant for demand and
acceptance of the bribe money, hence the conviction and sentence recorded
by the trial Court be set aside and appellant be acquitted to the aforesaid
charges. Learned counsel for the appellant has placed reliance on the decision
of this Court in Ram Mohan Agrawal (dead) through LRs Vs. State of M.P.
-2012(1) MPLJ (Cri.) 483, Shrikant S/o Kanhaiyalal Makhijani Vs. State
of M.P. through SPE, Lokayukt —2012(2) MPLJ (Cri.) 661 and Narendra
Champaklal Trivedi Vs. State of Gujarat 2013(1) MPLJ (Cri.) 17.

7. Learned counsel for the respondent has supported the judgment of
conviction and order of sentence passed by the trial Court.

8. We have heard the learned counsel for the parties at length and gone
through the evidence and other material on record. First coming to the
submission raised by the learned counsel for the appellant that the appellant
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was not competent for mutation of the name of the complainant and for issuing -

_the Rin-Pustika; Ram Prasad Mishra, Tehsilar (PW-9) has admitted in his

cross-examination that Patwari is only authorized to take the application for
mutation and to make publication in the prescribed manner and then list the
case for hearing before the Revenue Inspector and only the Revenue Inspector
is authorized for mutation. Complainant Umashankar Dwivedi (PW-8) has
stated that he met the appellant (Patwari) for the purpose of mutation and
preparation of Rin-Pustika, he demanded bribe of $300/- for the said purpose,
out of which he gave £50/- to him on the same day and the appellant told him
to come with remaining ¥250/- on 11.8.1987 at Amarpatan. This very fact
finds place in the report (Ex_P-5) filed by the complamant

9. Now the main question for consideration arises that if thc appellant,
was not competent for mutation, then what would be the impact on the case
of the prosecution? This question has been considered by the Kerala High
Court in Cherian Lukose Vs. State of Kerala — AIR 1968 Kerala 60, in
which it has been observed by the Kerala High Court that though the nurse
was not competent to allot the bed but her role for allotment of bed was
important and general public had an impression that she was important person
who could help in allotment so to offer bribe to her. A Division Bench of this
Court by referring the decision of Cherian Lukose V. State of Kerala (supra)
has taken the similar view in the judgment delivered in Criminal Appeal No.
81/2001 (Jagdish Chandra Raikwar Vs. State of M.P.) on 19.8.2010, which
remained unchanged in S.L.P.(Cri.) No. 8598/2010, which was dismissed by
the Apex Court on 25.10.2010.

Similar is the situation in the instant case. In this case though the
appellant was not competent for mutation but he was an important person to
initiate the mutation proceedings, therefore, the complainant must be under
impression that the appellant would be helpful person in the process of mutation
and preparation of Rin-Pustika. Thus, it cannot be said that there was no
opportunity or motive to receive the bribe by the appellant.

10.  Coming to the next submission raised by the learned counsel for the
appellant that the alleged bribe money was not seized from the possession of
the appellant and no witness of trap party accompanied the complainant at
the time of giving the bribe money; Complainant Umashankar Dwivedi (PW-

-8) has stated that since he was not willing to give bribe money for mutation,

he filed written report (Ex.P-5) in the office of Lokayukt, Rewa, thereafter he
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gave money to the trap party and preliminary Panchnama (Ex.P-6) was
prepared. Currency notes were smeared with Phenolphthalein power, thereafter
they went to Tehsil Office, Amarpatan. He further stated that Ramesh Prasad
Chaturvedi (PW-7) also accompanied him. They met the appellant and gave
money to him but at the same time one Thakur was present there, he took the
money from him. This witness has become partly hostile in regard to the fact
that who received the money from him, On cross-examination by the Special
Prosecutor, he admitted that the trap party came on the spot when the appellant
was keeping the money in his pocket. He further admitted that after seeing the
trap party, the appellant fried to throw the money then the trap party caught
hold his hands. .

11. Ramesh Prasad Chaturvedi (PW-7), who was the shadow witness of
the appellant, stated that he saw that complainant Umashakar Dwivedi (PW-8)
took out the money from his pocket and raised his hand towards the appellant,
therefore, he presumed that the Patwari has accepted the money. At the same
time he gave signal to the trap party and when trap party came on the spot
and caught hold the appellant, there was scuffle between the trap party,
appellantand his colleagues, thereafter, the appellant fled away from the spot.
This witness has also become partly hostile.

12.- Another independent witness like R.P. Shukla (PW-2), who was a Panch
witness and sent by District Magistrate, has cate gorically stated that complainant
Umashankar Dwivedi (PW-8) appeared before the Investigating Officer at
Lokayukt Office, Rewa and gave acomplaint and stated that the appellant has
demanded illegal gratification of #300/- for the purpose of mutation, out of which
a sum of ¥50/- has already taken by him. He further corroborated that remaining
sum of £250/- was presented by complainant, same were smeared with
Phenolphthalein powder, thereafter, he had gone with the complainant to the Tehsil

* Office, Amarpatan where the complainant met the appellant (Patwari). He has
> further stated that he and other witnesses were standing at such a place from
where they could see the complainant and appellant, After receiving the signal, the
trap party reached to the place where some money was given to the appellant.
One of the members of trap party Vijay Singh caught hold the appellant, the
appellant tried to throw the money and then there was hue and cry made by the
appellant and his companion Patwaris, thereafter, the appellant fled away from the
spot. This fact was substantially corroborated by another Wwitness R.B. Singh (PW-
5), who also accompanied the trap party and R.R. Mishra (PW-11) who arranged
the trap of the appellant. Since independent witness Ramesh Prasad Chaturved;

ol
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(PW-7) accompanied the complainant at the time of incident, in these
circumstances, the principle laid down by this Court in Shrikant S/o Kanhaiyalal
Makhijani Vs. State of M.P. through SPE, Lokayukt (supra) are not.applicable
to the instant case.

13. It is'true that the demand and acceptance of the amount as illegal
gratification is sine-qua-non for constituting the offence under Section 7, 13
of the Prevention of Corruption Act. The facts of Ram Mohan Agrawal (dead)
through LRs Vs. State of M.P. and Narendra Champaklal Trivedi Vs. State
of Gujarat are different than the instant case. In the aforesaid cases, the
prosecution was failed to prove the demand and acceptance of amount of
illegal gratification. But in the instant case, as discussed hereinabove, it has
been proved on record that the complainant filed a complaint (Ex.P-5) before
B.D.Handa (PW-4), who directed R.R.Mishra (PW-11) for further enquiry.
This fact has been duly corroborated by R.R.Mishra (PW-11), independent
Panch witness R.P. Shukla (PW-2) and further corroborated by R.B.
Singh(PW-5), who was also the witness of aforesaid procedure. Though R.B.
Singh (PW-5) was Inspector in the Police, but it is well established principle
of law that Police Officer should not be disbelieved only on the basis of the
fact that he is a Police Officer unless and until there is some enmity with the
appellant brought on record. )

14.  So far as some discrepancies brought in the evidence of complamant
Umashankar Dwivedi (PW-8) and Ramesh Prasad Chaturvedi (PW-7) with
regard to fact that money was handed over to the appellant or one Thakur,
are concerned, it is well established principle of law that the statement of
witnesses ‘should be evaluated as a whole and not on the basis of some
admission as a stray statement. The wintesses R.P. Shukla (PW-2), R.B. Singh
(PW-5) and R.R. Mishra (PW-11) who conducted the trap, had gone along
with the complainant and his shadow witness Ramesh Prasad Chaturvedi (PW-
7) to the place of incident where complainant Umashankar Dwivedi (PW-8)
met the appellant and gave him money. This fact has been duly corroborated
by Ramesh Prasad Chaturvedi (PW-7) with the discrepancy that he only saw
that complainant offered the money and raised his hands towards the appellant,
therefore, he presumed that the bribe was given to the appellant. If this
statement is considered along with the statement of other witnesses like R.F.
Shukla, R.B.Singh and cross-examination of complainant Umashankar
Dwivedi, it amply proves on record that the complainant was called by the
appellant for taking bribe of £250/-. He mentioned this fact in the written
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report, which has been duly corroborated by Panch witness R.P.Shukla and
thereafter the complainant and other witnessed had gone to Tehil (sic:Tehsil)
Office, Amarpatan where complainant met the appellant and gave bribe money
to him. It has also come in the evidence that the appellant and his companion
Patwaris made hue and cry and scuffled with the trap party and during the
said process, the appellant fled away from the spot. This fact has been
corroborated by independent witnesses like R.P. Mishra (PW-9) Tehsildar
and Arun Prasad Mishra (PW-10). As per the statement of R.P. Mishra (PW-
9) Tehsildar, the official bag/record of the appellant was found lying on the
spot and same was seized in his presence. Arun Prasad Mishra (PW-10) has
categorically stated that the appellant was present there and appellant and his
companion rhade hue and cry and scuffled with the trap party. Both these
witnesses are independent witnesses and in our opinion, the trial Court has
rightly believed them. '

15. The evidence discussed hereinabove, further finds corroboration from the
conduct of the appellant that ifhe did not demand and receive the money, why he
fled away from the spot? This unnatural conduct is also relevant and admissible as
evidence against the appellant under Section 8 of the Evidence Act.

16.  Considering the aforesaid prosecution witnesses, in our opinion, the -
trial Court has rightly disbelieved the defence witnesses Ramayan Prasad
Pandey (DW-1) and Shivram (DW-2) on the point of plea of alibi.

17. On careful scanning of aforesaid evidence on record, we are of the
considered opinion that the trial Court has not committed any illegality in
recording the conviction of the appellant under Sections 7, 13 (1)(d) read with
+ Section 13(2) of the Prevention of Corruption Act. So far as sentence is
concerned, the trial Court has awarded minimum prescribed jail sentence to
the appellant, therefore, no interference is catled for in the same.

18.  Resultantly, the appeal fails and is hereby dismissed. The conviction
and sentence recorded by the trial Court is hereby affirmed. The appellant is
on bail, his bail bonds and surety bonds stand cancelled. He is directed to
surrender before the trial Court on or before 21.1.2014.

Record of the trial Court be sent back immediately along with the
copy of this judgment for information and necessary action.

Appeal dismissed.
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LL.R. [2015] M.P., 1041
APPELLATE CRIMINAL
Before Mrs. Justice S.R. Waghmare
- Cr. A. No. 1129/1998 (Indore) decided on 28 October, 2014

ARJUN SINGH & ors. ... Appellants
Vs. : _
STATE OF M.P. ' ... Respondent

Penal Code (45 of 1860), Sections 306 and 4984 & Evidence
Act (1 of 1872), Section 113-4 - Cruelty - Marriage took place about
6 months prior to death - It is too early to hold that scolding on account
of non performance of household work amounts to cruelty - Few
incidents narrated regarding cruelty are simple problems which are
faced in domestic married life - Ingredients of Section 107, 109 of L.P.C.
are not available - Appellants acquitted. ' (Paras 13 to 17)

TUT WIedT (1860 &7 45), €ITY 306 ¥ 498V TAT Tiey FIferaT
(1872 BT 1), €107 113~Y — FHral — Y4 & 4 6 A% [d faare gaw o
— F& IR BT Weadrel) €11 % eR sHe™ o1 frdeT 78 a3 1=
STl $EHIRAT Txal o Aol F rar @ — gyar @ dag § gas 1¢ 69
ammwvﬂwﬁ?ﬁmmmmm‘q\ﬁmﬁﬁwﬁmﬁm
? — WIEN. B °9IRT 107 9 109 F ©CH S T — arfranefl teyw |

Cases referred ;
AIR 1984 SC 1622, 2007 (10) SCC 797.

" Disha Saxena, for the appellants,
C.R. Karnik, for the respondent/State.

JUDGMENT

Mrs.S.R. WAGHMARE, J. :- By this appeal filed under Section 374
of Cr.P.C., appellants Arjun Singh, Kesharbai and Rampyari bai have
challenged their impugned judgment of conviction dated. 19.09.98 passed by
Additional Sessions Judge, Mhow in Sessions Trial No.131/95 convicting
them for offence under Section 498-A of IPC and sentencing them to 2 years
RI each and fine of Rs.500/- each. They have also been convicted for offence
under Section 306 of IPC, and sentenced to 5 years RI each with fine of
Rs.1000/- each.
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2. Briefly stated the prosecution case was that Sahodrabai married the
accused appellant Arjun Singh at village Pigadmbar in a collective marriage (samuhik
vivah) ceremony. It was alleged that Kesharbai the mother-in-law and Rampyaribai
the sister-in-law, of deceased along with husband Arjun Singh used to physically
harass the deceased Sahodarbai and treated her with cruelty. She returned to her
parental home and Arjun Singh came to fetch her. Her mother asked appellant
Arjun Singh to allow her to live with them for some more time, but permission was
not granted and he took her back and they used to often beat her and being
mental depressed and frustrated on the date of the incident, Sahodarabai went to
the house of her sister and Vijay Singh PW?3 and asked him to take to her parents,
The mother-in-law and sister-in-law also came there and assured the deceased
that they would serid her back to her parents house. However on the next day
when the people at home were busy in a pooja, Sahodarabai committed suicide
by hanging in her room. The complaint was filed by husband Arjun Singh at Police
Station Kishanganj. The merg was registered at N0.49/94 and it was found that
all the three accused persons used to cause marpit (beat) to Sahodarabai and
being depressed, she had committed suicide. The FIR was, therefore, lodged
vide Ex.P/10, crime was registered at No.373/94 and offence under Sections
373/94 & 306/34 of IPC was registered against three accused persons. The
body was sent for the postmortem and nylon rope was seized, statements of
witnesses were recorded, and spot map was prepared. After _comjaleti_on of
investigation the challan was put up before the Judicial Magistrate who in turn
committed to the accused to their trial. :

3. The accused abjured their guilt and stated that they have been falsely
implicated in the matter and their defence was that Sahodarabai did not want
to live with her in-laws and it was a case of false implication. The trial Court
- on considering the evidence of the witnesses, however, convicted the accused
as herein above indicated and hence the present appeal.

4. Counsel for the appellants has vehemently urged the fact that the trial
Court had erred in convicting the accused when there was not an iota of evidence
on record to sustain the conviction. The material witnesses are all interested
witnesses and there were contradictions and omissions in their testimony; besides
the trial Court had erred in holding that the appellants have forcibly taken back the
deceased Sahodarabai, in fact within six months of marriage, she had kept going
to the parents house and she did not perform any household work and hence she
used to often scold the appellants, but there was no question of the accused
having treated the deceased with cruelty and the case was not one abettment of
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suicide as is being alleged by the prosecution, Moreover at the timie of hanging, all
the family members were away from home at a distance of three kilometers and
admittedly the prosecutrix had stated before everybody that she wanted to go to
her parents house. This clearly indicated that the attitude of the deceased that she
was not willing to stay with the in-laws but by some reason, she wanted to go to
her parents house. Moreover none of the prosecution witnesses are independent
witnesses. The single witness nelghbour Maheshchandra has not at all supported
the prosecution case. -

5. Counsel relied on Sharad Birdhichand Sarda Vs. State of
maharashtra [AIR 1984 SC 1622] to state that the close relatives of victim

have tendency to exaggerate or add facts and the Court should examine their

evidence with great care and caution. Counsel submitted that when the
testimony of the witnesses does not relate to torture and the case pertains to
household work not being done by the prosecutrix, then it does not meant to
cruelty or abettment.

6. Counsel also relied on Kishori Lal Vs. State of M.P. [2007 (10)
SCC 797] whereby the Apex Court held thus:-

“In cases of alleged abetment of SUICldC there must be
proof of direct or indirect acts of i inciternent to the commissionof
suicide. The mere fact that the husband treated the deceased wife

“with cruelty is not enough. (See Mahendra Singh v. State of

M P)Merely.on the allegation of harassment conviction in terms
.of Section 306 of IPC is not sustainable. There is ample evidence
onrecord that the deceased was disturbed because she had not
given birth to any child. Pws 8, 10 & 11 have categorically stated
that the deceased was disappointed due to the said fact and her
failure to beget a child and she was upset due to this.”

7. Considering the testimony of Maheshchandra PW?7 Counsel
submitted that he has lived only 5-6 houses beyond the house of the deceased
and there is omission in his statements before the police vide Ex.P/9 that
Sahodarabai had gone to the house of one Vijay Singh since she did not want
to live with her husband two days' prior to the incident. Similarly he has also
denied making statement before the police that the mother-in-law and sister-
in-law was causing marpit to deceased Sahodarabai and in this sense Counsel
submitted that reliance could not be placed only on the testimony of interested
witnesses who are PW1 Uday Singh, the brother of the deceased who has
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stated that he did not know why the accused appellants were causing marpit
to his sister Sahodarabai. Udaysingh has stated that the father-in law of his
elder sister Parvatibai is Vijaysingh who lived the few houses of the house of
the accused and it was alleged that Sahodarabai had gone to Vijaysingh for
help. In para-10 of his statement this witness has admitted that the deceased
sister had never told him or any complaint that in-laws have been used to beat
her, however, this witness has been declared hostile at this stage and his
testimony is, therefore, unreliable regarding Raju bai who is the mother of the
deceased. She has stated that Udaysingh her son had returned empty handed
when he had gone to fetch his sister and 6 days later her daughter had
committed suicide. This witness has also submitted that in-laws used to
complaint about deceased Sahodarabai by not knowing how to cook and
make rotis and, therefore abused her and the fact had been told by Sahodarabat
to her mother. ’

8. Besides in the present case there are no allegations of demand of
dowry and presumptions under Section 113-A of the Evidence Act are available
regarding demand of dowry. Relying on Kishori Lal (supra) Counsel submitted
that the Apex Court had considered the fact that there was differences with
the accused husband and the deceased have gone to reside with her parents-
only a month prior to the occurrence and no evidence was led to show that
the accused were in any manner responsible for the suicide. The Court had
held that in cases of alleged abetment of suicide there must be proof of direct
or indirect acts of incitement to the commission of suicide. Mere fact that the
husband treated the deceased wife with cruelty is not enou gh and merely on
the allegation of harassment, conviction in terms of Section 306 of IPC is not
sustainable and there is ample evidence on record that the accused was
disturbed because she had not given birth to any child and in such circumstances
accused cannot be held liable. And the Apex Court had allowed the appeal
and acquitted the accused. In the present case Counsel submitted that the
deceased Sahodarabai was not happy with the marriage and immediately after
marriage, she wanted to return to her parents house itself indicated that she
did not get along with the husband or she was not happy.with the alliance and
had an affair elsewhere. Counsel submitted that the accused/appellants were
falsely implicated in the matter. ‘ '

0. Besides Vijay Singh was father-in-law of elder brother who lived nearby
the accused persons and one day a meeting of the community was held and
thereby the people had advised the accused persons not to quarrel and Vijay
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Singh had stated that the deceased Sahodara bai should be sent back to the
in-laws. This witness has, however, specifically admitted in impugned para 20
that Rampyaribai the accused sister-in-law was living separately and having
three children by marriage and had only come to the house of the accused
once in the month of May and she has also admitted that out of six months
marriage, the deceased had lived only for four months with her in-laws. On
being confronted with her police statements, this witness has stated that she
did not make the statements that accused Arjun Singh had come to their house
to fetch his wife, at that time when they refused to allow her to go back, and
accused Arjun Singh had pulled out the lathi. She admitted that she had made
the statement only in Court. This clearly indicated that there was omission in
the statement of this witness. Counsel prayed that she was not at all reliable

and trial Court had erred to rely her testimony for conviction.

10.  Drawing the attention of this Court to the testimony of Vijay Singh
PW 6, he has stated that one month after marriage Sahodarabai had come to
his house and demanded that she be taken to the house of her mother. However
Muni bai his daughter had intervened and taken the deceased Sahodarabai
back to her husband. IHe has also denied making statements before the police
vide Ex.P/2 that in-laws were caused marpit to the deceased Sahodarabai.
considering the statement of Anarsingh (PW4) it was found that there is material
omission in Ex.P/3 statement before the police and statement in Court regarding
the objections given by the inlaws. Thus Counsel submitted that the impugned
judgment was without concrete evidence and when the act abetted is committed
in consequence of abettment and there is no provision for the punishment of
such abettment under Sections 107 & 109 of the IPC and the same/fact was
missing in the present case. Counsel prayed for setting aside the conviction
and acquitting the accused from the said offence. In the alternate Counsel
submitted that if the Court was satisfied regarding conviction, the same be
reduced to the period already undergone.

11.  Counsel for the respondent/State, on the other hand, has opposed the
submissions pfthe Counsel for the appellants and vehemently urged the fact
that the deathihad occurred within six months of marriage and there were
presumptions available under Section 113-A of the Evidence Act which clearly
indicated that when there is a commission of suicide by a woman and had
been abetted by her husband or any relatives of her husband and showed that
she committed suicide within a period of 7 years of marriage, then there shall
be a presumption that the suicide had been abetted by her husband and
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relatives of husband. Counsel submitted that in the instant case there were
reference of evidence of the mother Rajubai PW2, the brother Uday Singh
PW 1 to state that the accused appellants treated the deceased Sahodarabaj
with cruelty and once in the community meeting also she had stated that she
wanted to return to her parents. Moreover the testimony of Vijay Singh PW3
cannot be overlooked since he has categorically stated the accused persons
treated her with cruelty. Moreover Counsel insisted that in such a situation the
witnesses are all interested witnesses since they are the members of the family
and it is natural that the testimony of deceased Sahodarabai would be confined
to her brother and mother regarding trouble that she was facing in the house
of in-laws and husband. Moreover there is also evidence on record to indicate
that publicly Sahodarabai had stated in the meetin g of the community that she
wanted to go back to her parents house and being promised by accused
mother-in-law and sister-in-law that they would not ill-treat her, the parents
of the deceased had sent her home on the next day. Similarly the husband also
had coaxed into an agreement by the parents of the deceased that he will not
ill-treat Sahodarabai. In these circumstances Counsel submitted that the
conviction was in accordance with the provisions of law and did not call for
any interference. Counsel prayed that the appeal be dismissed.

12. Onconsidering the above submissions, I find that two questions arise
for adjudication in the present appeal; one whether the presumption under
Section 113-A of the Evidence Act would be attracted in the present case
against the accused appellants and second whether the conviction of the
accused for abettment under Section 306 of the IPC is based on proper
appreciation in this regard.

13. Considering the testimony of various witnesses as fully detailed above,
1ind that the sister-in-law Rampyaribai was living separately and the single
incident is only considered to bring the deceased Sahodarabai back home
from the house of Vijay Singh. There is no specific incident narrated against
this accused appellant by any of the witnesses and placing reliance on Kishori
Lal (supra) I find that there must be proof of direct or indirect acts of inciternent
to the commission of suicide, merely making omnibus statements that the
accused appellant Rampyaribai used to treat the deceased with cruelty would
not suffice for conviction. Besides the act of not cooking food properly are
allegations which were made by the husband and mother-inlaw and cannot be
foisted on the present accused Rampyaribai. Considering all the other accused,
I'find that there must be a probability of existence of a nexus between the
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cruelty and the suicide suffered, however, the only allegations are that these
accused appellants used to make complaint to the regarding her cooking, in
fact it was the present appellant who has coaxed and brought Sahodarabai
back from the public meeting. There was strained relationship between the
husband and the wife and the present accused appellant Kesharbai cannot be
made the victim. There is no direct evidence on record relating to harassment
of the deceased Sahodarabal by mother-in-law Kesharbai also and this
inevitably leads us to consider the case against the accused husband Arjun
Singh.

14.  Undoubtedly the presumptions are available to the complainant under
Section 113-A of the Evidence Act, since the death has occurred soon after

_ the marriage i.e. within a period of six months This singular fact cannot be

construed against the accused appellant Arjun Singh primarily because in every
marriage there are so many problem of domesticity and it is too soon to conclude
that the scolding or reprimand for not cooking food properly and not doing
the household work have become acts of cruelty and to be the acts of instigation
or provocation to commit suicide as per provisions of Sections 107 & 109 of
the IPC. The only sole factor that goes against the present accused appellant
is that within six months of marriage Sahodarabai has committed suicide and
there is no concrete reason except suggestion that her heart was elsewhere is
brought on record. Undoubtedly all the witnesses are interested witnesses
except Mahesh Chandra, the neighbour and he also has not related any incident
alleging torture and I find that the few incidents narrated regarding cruelty are
simple problems that are faced in a domestic married life anywhere and the
period is too soon to hold that it was cruelty amounting to instigation. Hence
placing reliance on Kishori Lal (supra) and Sharad Birdhichand Sarda
(supra} I find that both the questions have now been suitably answered and
there is no concrete evidence on record to hold that the presumptions would
automatically apply in the present case; since there is no sufficient evidence
on record to rely for the conviction and secondly there is no abettment
(sic:abetment) of concrete straight incident construed the offence under
Sections 106 & 109 of the Cr.P.C. (sic:I. P C.) and thus I find that the impugned
judgment requires to set aside.

15.  Consequently considering the fact that the evidence is weak in nature,
then to sustain the conviction, the evidence on record must be so complete
that any other hypothesis, than that of the guilt of the accused should not be
possible. The evidence should not onlybe consistent with the guilt of the
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accused but should be inconsistent with his innocence as directed by the Apex
Court in several cases. :

16.  Similarly, I find that there must be concrete evidence to show that the
accused was in some manner responsible for the suicide. No such evidence is
available on record and ingredients of Section 107 and 109 of the IPC regarding
abettment (sic:abetment) are also not fulfilled under the circumstances.

17. Consequently, I find that the impugned judgment needs to be set-aside.
The impugned judgment is, therefore, set-aside. The accused/appellants are
acquitted from the aforesaid offences. They are on bail, their bail bonds are
hereby, discharged.

16.  Theappeal is allowed to the extent hereinabove indicated.

Appéal allowed.

LL.R. [2015] M.P., 1048
APPELLATE CRIMINAL
Before Mr. Justice Sushil Kumar Gupta
Cr.A. No. 747/2005 (Gwalior) decided on 17 December, 2014

CHUNNILAL (DEAD) AND SANTOSH & anr. -.. Appellants
Vs, '
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 307 - Attempt to murder
- Enmity - Both accused and complainant parties are Arms Dealers
and are having business rivalry - Various criminal cases were registered
between both the parties - Enmity is a double edged weapon - A person
can be falsely implicated. (Para 18)
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B. Penal Code (45 of 1860), Section 307 - Atteinpt to murder
- No blood was found on spot although victim has stated that blood
started oozing out after the gun shot hit his abdomen - Statements u/s
161 of Cr.P.C. were recorded after 2 days - No explanation for the
same was offered by I.O. - Independent witnesses were given up -
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Material infirmities in statements of victim and his real brother -
Appellant liable to be acquitted. (Paras 21 to 30)
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C Penal Code (45 of 1860), Section 307 - Plea of alibi -
Police during investigation had formed that appellant was in Shimla at
the time of incident - Defence witnesses also prove the presence of
appellant in Shimla at the time of incident - Appellant liable to be
acquitted - Appeal allowed. - ’ (Paras 33 to 37)
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Cases referred :

1993 MPLJ 532, AIR 1978 SC 59, AIR 1979 SC 135, 2014 CRILL.I.
2133. ©o

Y K. Pathak and Sanjay Gupta, for the appellants,
Lallan Mishra, P.L. for the respondent/State.

"JUDGMENT

SusHIL KUMAR GUPTA, J. :- Feeling aggrieved by the judgment of
conviction and order of sentence dated 29.10.2005 passed by learned Third
Additional Sessions Judge, Gwalior in Sessions Trial No.147/2003 convicting
the appellants under Section 307/34 of Indian Penal Code, 1860 (in short
“Code, 1860”) and thereby sentencing them to suffer five years' rigorous
imprisonment and fine of Rs.1000/- (Rupees One Thousand), in default, further
rigorous imprisonment of three months, the appellants have preferred this appeal
under Section 374 of the Code of Crlmmal Procedure 1973 (in short “Code,
1973™). .

2. During the pendency of this appeal, the appellant, Chunnilal had died
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and his name has been deleted from the cause title, as the appeal stood abated
against him,

3. In brief, the case of prosecution is that on dated 16.12.1998 in the
night at about 9:30 when complainant Ashish alias Shyam (PW.3) had come
on motorcycle to his house, at that time appellants/accused came on motorcycle
armed with .35 bore revolver and fired on complainant with an intention to kill
him, which hit on the abdomen of the complainant. On hearing the shrieks of
the complainant, his father Balveer Singh Chauhan came down to open the
gate of the house, at that time appellants/accused flee away on the motorcycle
towards Gwalior. Appellants/accused committed this act of firing to kill the
complainant Ashish due to business rivalry. Ramesh Mistri and Shailendra .
were present at the time of the incident. The complainant was taken to Police
Chowki, Phool Bagh by Auto by his father Balveer Singh Chauhan and brother
Shailendra (PW.4), thereafter Balveer Singh Chauhan lod ged the report that
was registered as Dehati Nalishi (Ex.P.2) by A.S.I. Punjab Singh (PW.7) and
the complainant was referred to J.A Hospital for treatment. On the basis of
Dehati Nalishi Head Constable Rajendra Bhaskar (PW.8) registered an FIR
(Ex.P.8). During investigation, MLC report (Ex.P.1) received from the Hospital,
Spot map Ex.P.5 has been prepared. One bullet which was hit on the
motorcycle was seized by seizure memo (Ex.P.3). Clothes which were wearing
by the complainant, at the time of incident, were also seized by seizure memo
(Ex.P4). One bullet which was taken out from the stomach of the complainant
Ashish was also seized by seizure memo (Ex.P.7). Both the bullets as well as
clothes were sent to the F.S.L. Sagar from where report (Ex.P.6) was received.
The police after registering the offence took up the investigation and after its
completion a charge-sheet was submitted under sections 450, 307 read with
section 34 of Code, 1860 in the committal Court which on its turn committed -
the case to the court of Session and from wherz it was received by the trial
court for trial.

4. _ Thelearned Trial Judge framed charges punishable under Sections
450, 307 read with section 34 of Code, 1860 against the appellants. Needless
to emphasize all the accused persons abjured their guilt and pleaded complete
innocence as they were not present at the time of incident and they have
falsely been made accused in this case due to the old business rivalry.

5. In order to prove the charges, the prosecution examined as many as
nine witnesses and placed Ex.P/1 to P/10 the documents on record. Though
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the defence of accused person is of false implication and the same defence
they set forth in their statement recorded under Section 313 of Code, 1973,
but the specific defence of appellants are of alibi.

6. The leamed Trial Court after appreciating and marshalling the evidence
came to hold that all the appellant has committed the offence under Sections
307 read with section 34 of Code, 1860 and eventually convicted them and
passed the sentence which is mentioned in the impugned judgment.

7. In this manner, the present appeal has been filed by the appellants
assailing the judgment of conviction and order of sentence.

8. Appellants/accused challenging the conviction and sentence passed
by the learned Trial Court on the ground that there is material contradictions
and omissions in the statements of prosecution witnesses. Appellants/accused
were not present at the time of incident on the spot, the independent witnesses
as well as his family members have not supported the statement of the
complainant. The important eye-witness has not been examined. A.S.I. Punjab
Singh (PW.7) and S.P. Prem Kumar Dixit (DW.2) have admitted in their
statements that appellants/accused were not present on the spot and the incident
was committed by unknown persons. They have also opined that the false
FIR has been registered against the appellants. They also admitted in their
statements that offence was not committed by appellants/accused.

9. Onthe other hand learned Panel Lawyer for the State has submitted
that the conviction and sentence directed by the Trial Court appears to be
correct and no interference is required in the appeal.

10.  Thave heard the learned counsel for the parties at length. -

11.  The prosecution case rests mainly on the ocular evidence of injured
Ashish Chauhan (PW.3) and Shailendra Singh alias Rajan (PW.4), Ramesh
Mistri, as per prosecution story and FIR, who was admittedly present on the
spot and had witnessed the incident was not examined at the trial and was
given up by the prosecution, without any reason, although he was present on
dated 25.6.2004. Statement of Pratibha W/o Shailendra as a eye witness
was also recorded under section 161 of Code, 1973 by the police, but she
was also not examined at the trial and was given up by the prosecution, without
any reason, although she was present on 19.8.2004. '

12 Injured Ashish alias.Shyan_l (PW.2) and Shailendra alias Rajan (PW.4)
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both are real brothers and the learned Trial Court having relied upon for the
purpose of recording finding of guilt against the appellants/accused.

13.  Dr.Ashok Kumar Bohare (PW.2) who has examined injured Ashish
Chauhan and found following injuries on his person:

(1) Lacerated wound size 1.5 x 0.75 cm x depth not asses on
the left side of hypochondrium near the coastal margin,
Blackening present. This is a wound of entry.

(2) The bullet feel superficially in the left side of lumbar region
of Abdomen.”

14, Pramod Singh Bhadoriya (PW.5), who is brother-in-law of the
complainant, is the witness of the seizure memo of two bullets as per Ex.P.4
and spot map Ex.P.5. O.P. Shirivastava (PW.6) is the ballistic expert, who has
examined two bullets aid opined that these are .38 bore bullets and has fired
by .38 bore factery made weapon, such as by .38 bore revolver.

15. Learned counsel for the appellants vehemently attacked on the
testimony of Ashish Chauhan (PW.3) and Shailendra Singh alias Rajan Pw4)
and submitted that the testimony of both witnesses are too vague and false
and no interference can be drawn against the appellants for committing the
offence. It is further submitted that the investigation as also the conduct of
prosecution at the trial suffers from certain serious infirmities and the benefit
whereof should not be denied to the appellants.

16.  Inthelight of the submissions advanced firstly I would scrutinze the
testimony of two main witnesses Ashish Chauhan (PW.3) and Shailendra Singh
alias Rajan (PW.4),

17.  Ashish Chauhan (PW.3) stated that on 16.12.1998 at about 9:30 PM
he was coming from market towards his house on Bike and when he reached
at the home and knocked the door, his father get down from first floor, at that
time he saw appellants/accused standing there and they all were having revolver
intheir hands and they fired on him with an intention to kill him. One bullet hit
his abdomen, as soon as he ran inside the house, at that time appellants/accused
fired five to six rounds and flee away from the place of incident. He further
stated that at that time his father and brother Shailendra Singh came there and
took him to Phool Bagh, Police Chowki by Auto.

18.  Ashish Chauhan (PW.3) has admitted in para 3 to 5 that there is
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business rivalry and old enmity between appellants/accused and his family.
He has also admitted that between the parties so many criminal cases have
been registered, pending and tried before the Court. He had admitted in para
3 that one case is still pending against him and his brother Shailendra for
attempt to commit murder of appellant/Ashok by means of Revolver. It has
also been admitted that both the parties are Arms Dealers. It has also been
admitted that Ashish Chauhan and Shailendra Singh alias Rajan both are the
real brothers. It is true that there was a business rivalry between the parties,
but enmity is double edged weapon, that means due to enmity the appellant
could assault the vicitim or due to that enmity the appellant could be falsely
implicated by the victim and therefore, the evidence of witnesses should be
scrutinized minutely. ' :

19.  Ashish Chanhan (PW.3) admitted in para 2 of the cross-examination
that at the time of incident his mother Rani Chauhan and sister-in-law (Bhabhi)
Pratibha Chauhan was present at the house, but statement of Rani Chauhan
was not recorded by the police during investigation and the eye-witnesses
Pratibha Chauhan was not examined by the prosecution. In para no.2 Ashish
Chauhan (PW.3) denied the presence of Ramesh Mistri at the time of incident.
Shailendra Singh alias Rajan (PW.4) also denied the presence of Ramesh
Mistri in para 2 of cross-examination, but ASI Punjab Singh (PW.7) inpara8
of cross-examination has specifically admitted the presence of Ramesh Mistri
as an independent eye-witness at the time of incident and the presence of
Ramesh Mistri also mentioned in the FIR (Ex.P.8).

20.  Ashish Chauhan (PW.3) also stated in para 7 of cross-examination
that appellants/accused were armed with revolver or pistol. He again admits
that he cannot say that appellants were having revolver or pistol. He denied
this fact that appellants/accused having gun at that time. He again stated that
he has not given statement to Doctor in Ex.D.2 that all the accused were
having gun. However, according to FIR (Ex.P.8) appellants were armed with
.32 bore revolver and .315 bore Katta. It is pertinent to mention here that he
is a Arms Dealer and he very well knows the difference between the Revolver,
Gun and Katta, but his changing version about the weapon creates doubt
about his testimony. According to FIR (Ex.P.8) appellants fired by using .32
bore revolver and .315 bore Katta which hit abdomen of Ashish, but Ballistic
Expert O.P. Shrivastava (PW.6) categorically stated in his statement that after
examination of two bullets, he found that them .38 bore bullets. Those bullets
are not belongs-to .32 bore and .31 bore. The statement of Ashish is not
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corroborated by the statement of Ballistic Expert O.P. Shrivastava (PW.6).

2]1.  Further the statement of this witness was that appellants/accused all
three having revolvers and fired five to six times, but only one bullet hit the
abdomen of the injured Ashish Chauhan and no other bullets or sign of bullets
were found on the spot. It is quite impossible that where three person fired by
three fire arms five to six rounds and only one bullet hit Ashish even no other
bullets or empty cartridges found on the spot as well as no sign of bullets were
found on the spot as admitted by A.S.1. Punjab Singh (PW.7) in para 7.

22.  Asperthe statement of this witness, his father and brother were taken
to him to Police Chowki and Hospital in Auto, but Suresh Chaukotiya (PW.1)
stated that he was also present in the Auto and he has not supported tlie
evidence of Ashish. On the contrary Suresh Chaukotiya (PW.1) also stated
the presence of Rani mother of Ashish. But, in para 9 Ashish (PW.3) specifically
denied the presence of fourth person in the Auto. '

23.  Statement of Ashish Chauhan (PW.3) was recorded by the police on
18.12.1998 after two days of the incident. This witness stated in para 12 that
on 16.12.1998 and 17.12.1998 he was unconscious and was not in a position
: torecord the statement, but the A.S.I. Punjab Singh (PW.7) stated in para 22
" of cross-examination that on 16th and 17th D’ecember, 1998 Ashish Chauhan
was very well in position to give the statement, but he has recorded his statement
on 18.12.1998. There is no explanation has been given about the delay in
recording the statement of this witness. Ashish Chauhan (PW.3) also admitted
in his cross-examination in para 12 that first time on 18.12.1998 he disclosed
about the incident to police. He also stated in para 16 that blood were oozing
out from the abdomen and was flow down on the spot, but no blood was
found en the spot according to Punjab Singh (PW.7) in para 7. This non-
availability of blood stain at the place of occurrence also makes the prosecution
case doubtful. Shailendra Singh alias Rajan (PW.4) admitted in his statement
In para 6 that he and his father's clothes were drenched with blood, but not
seized by police.

24.  Shailendra Singh alias Rajan (PW.4) stated in his examination-in-chief
in para 1 about the incident that on dated 16.12.1998 at about 9:30 PM he
was sitting in his house at first floor, at that time on hearing the door knocking,
his father Balveer Singh Chauhan get down from the first floor with the key to
open the door, at that time he came on balcony and saw that the appellants/
accused were standing on the road having revolvers in their hands and they
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fired on his brother Ashish alias Shyam then he came down. In para 2 he
stated that he and his father took away Ashish alias Shyam in Auto to Hospital.

25.  Before consideration of cross-examination of this witness, it is pertinent
to mention here that his wife Pratibha stated in the statement, recorded under
section 161 of Code, 1973 that at the time of incident her husband was not
present in the house, therefore, he had not gone in Auto with her father-in-law
Balveer Singh at Police Chowki Phoolbagh and Hospital. Though Pratibha
Singh W/o Shailedra Singh has not been examined by the prosecution, but
accused can used her statement. Reliance placed on the decision of this Court
in the case of Ramdayal Vs, State of Madhya Pradesh, 1993 M.P.L.J. 532
wherein it has been held as under:

“In these circumstances, the F.I.R, Although a document of
the prosecution, went unexhibited and unproved. Can an
unproved document of the prosecution be used by the
defence ? A view has been taken, with which I concur, that
defence like F.LR. just because the prosecution failed to
formally prove it. It is also the view that if the prosecution
suggests that its document should not be relied upon because
it was a garbled document, it should have given evidence to
that effect. In the absence of such evidence by the prosecution,
the defence is entitled to use a prosecution document although
unexhibited and unproved. The decision of our High Court in
Samedas Vs. State of M.P., Cri. Revision 587 of 1963 decided

-on 30.1.1969 (a short report of which appears in 1969 JLJ
S.N. 54) is one such decision, There is also earlier decision of
Nagpur High Court in Sheo Prasad Vs. Emperor, 39 Cri.L.J.
917 to that effect. The following observations of Gruer, J.,
who spoke on behalf of the Bench, appearing at page 922 of
the report, are pertinent :-

“The next irregularity is that the first information report
(Ex.P.1) has not been proved by examining the scribe
who wrote it. This is a formal objection and not one
that should be advanced on behalf of the prosecution
whose document Ex.P.1 is. The defence should not be
shut out from using this document because the
prosecution did not formally prove it. The presumption
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is that such a first information report represents the
actual information given to the police and taken down
by them, and if the prosecution wished to imply that
the record of the information made by the police was
garbled, it should have given evidence to that effect.”

26.  Therefore, presence of Shailendra Singh alias Rajan (PW.4), at the
time of incident, was doubtful and candidly clear that this witness and Ashish
Chauhan (PW.3) is telling lie about the presence of Shailendra Singh alias
Rajan (PW.4). 1t is also pertinent to mention here that the statement of this
witness has also been recorded on 18.12.1998 and no explanation has been
given by the prosecution for delay in recording his statement. As per para 2
and 5 of this witness he was present on 16th and 17th December, 1998 at
Police Chowki Phool Bagh, in the hospital why the statement of this witness
was not recorded by the police. He has also admitted that he himself had not
gone to get record his statement before the police and he has admitted that on
18.12.1998 first time police has recorded his statement.

27.  After appreciation of the evidence of Ashish Singh alias Shyam (PW.3)
and Shailendra Singh alias Rajan (PW.4) it is found that there are material
contradictions, omissions and development in their statements about the incident
as well as presence of eye witnesses. Non-examination of independent eye-
witnesses Ramesh Mistri and Pratibha not only create a doubt about the
incident, but fatal to prosecution.

28,  The Apex Court in the case of Bir Singh and others Vs. State of
U.P, AIR 1978 SC 59 has held as under:

“It is true that it was not incumbent on the prosecution to
examine each and every witness so as to multiply witnesses
and burden the record. This rule however does not apply where
the evidence of the eye-witnesses suffers from various infirmities
and could be relied upon only if properly corroborated. In the
instant case all the eye-witnesses had serious animus against
the accused and they were interested in implicating the accused.
The substitution of Ram Dularey Singh in the general diary
was a suspicious circumstance. The fact that the police was
not able to recover any weapon or to explain how the appellants
got hold of the guns was yet another circumstance that required
a reasonable explanation from the prosecution. According to
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the finding of the learned Sessions Judge even the F.I.R. was
ante-timed and although the High Court has not accepted this
finding we feel, that the High Court on this aspect has entered
into the domain of speculation. In view of these special
circumstances it was incumbent on the prosecution to examine
he two witnesses at least to corroborate the evidence and if
they were not examined the Sessions Judge was justified in
drawing an adverse inference against the prosecution.”

29.  For the foregoing reasons, I do not deem it safe to place reliance on
the testimony of Ashish Singh alias Shyam (PW.3) and Shailendra Singh alias
Rajan (PW.4).

30.  Sofarasthe delay in recording the statement of these witnesses the
Hon'ble Apex Court in the case of Ganesh Bhavan Patel and another Vs.
State of Maharashtra, AIR 1979 SC 135 observed as under:

“Delay of a few hours, simpliciter, in recording the statements -
of eyewitnesses may not, by itself, amount to a serious infirmity
in the prosecution case. But it may assume such a character if
there are concomitant circumstances to suggest that the
investigator was deliberately marking time with a view to
decide about the shape to be given to the case and the
eyewitnesses to be introduced. Thus under the facts and
circumstances of the case delay in recording the statements of
the material witnesses, casts a cloud of suspicion on the
credibility of the entire warp and woof of the prosecution story.

Normally, in a case where the commission of the crime is
alleged to have been seen by witnesses who are easily available,
a prudent investigator would give to the examination of such
witnesses precedence, over the evidence of other witnesses.”

31.  Ashish Singh alias Shyam (PW.3) in para 8 denied to give statement
(Ex.D.4) to the CID Police, but Mukesh Saxena (PW.9) stated in para 2 that
on 28.3.2000 he recorded statement Ex.D.4 of Ashish Singh alias Shyam
(PW.3) in which he stated that:

“16 fAmR, 1998 B W X S GMHY 79 § Aicy WEfHha ¥ a7
X A g @ of 79 N8 ¥ 5 7 BrR fear or)”
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This statement clearly shows that he did not know the person who has fired.

32.  Theappellants took the plea of alibi that they were not present on the
spot. In defence they examined Adovcate Bhoop Singh Chaudhari (DW.1)
who stated that appellant-Chunnilal was present with him in Bhind from 8:00
PM to 10:00 to 10:15 PM and distance of Bhind to Gwalior is 80 Km. It is
not possible for him to reach Gwalior at the time of incident at 9:30 PM.

33. - Manveer Singh (DW.3) stated that he resides in Shimla and journey
from Shimla to Gwalior is of 16 hours, He further stated that on 16.12.1998
at 4:00 PM appellant/Ashok had came on his shop for business purpose and
remained there till 8:00 PM. On 17.12.1998 at about 10:00 AM he again
came on his shop. He further stated that appellant/Ashok on 16.12:1998 stayed
in night at Ambah Hotel in Shimla. This Court in the case of Rajendra Kumar-
Gupta and others Vs.State of Madhya Pradesh, 2014 CRLL.J. 2133 has
held as under: '

“14.It is well settled law that defence is not required to prove
the defence with the same standard of strict proof, which is
applicable and is required to be proved by the prosecution. It
would be sufficient if the probable defence has been taken
and it has been proved by placing cogent evidence on record.
Since the overwhelming material documents are on record and
looking to the evidence of the doctors, the probable defence
which has been taken by the defence is found to bei proved.

15, It is well settled law that the defence witnesses are at par with
that of prosecution witnesses and their testimony should not be
disbelieved merely because they have been examined by the

defence side. Inthis context I may profitably place reliance upon

the decision of the Supreme Court State of Haryana (supra) and
also some other decisions, they are S.Varadarajan v. State of
Madras, AIR 1965 SC 942, Sanjiv Kumar v. State of Punjab

(2009) 16 SCC 487, Munshi Prasad and others v. State of
Bihar (2002) 1 SCC 351 (AIR 2001 SC 3031) and State of
U.P. v. Baburam AIR 2000 SC 1735.”

Here in the case in hand, statement of both the defence witnesses are very
well supported by the Prem Kumar Dixit (DW.2) and also by prosecution
“ witness A.S.I. Punjab Singh (PW.7) cannot be disbelieved.
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34, Superintendent of Police, Prem Kumar Dixit (DW.2) specifically stated
in para 4 that :

“Sifg v @ 715 3 Rufe R 39 fiepd &= og= o f& W
Ferdk Rig de@ @ g1 ) T Rufe arqar gen o afeT g @
it % T SR 372 arare 3R ! WIS dleT Srare qer
e AN T11 et TR & gIRT |fed 5181 &1 -y 7

35.  Atthelast but not the least statement of Punjab Singh (PW.7) is very
important and on the basis of that it is crystal clear that the incident was
caused by unknown person and not by appellants. Appellants/accused were
not present on the spot and they have falsely been implicated in the case due
the business rivalry and old enmity. :

36. A.S.]. Punjab Singh (PW.7) admitted in paras 12, 14, 15, 16, 17;
20, 21 and 23 whichreads thus:

12 o A 9 ¥ g & SR IR reie a3
U 3TTdSH 39 SR &1 U9 e o & a8 g e ot waifery 4§
&t o1 afees Rnrer 7 o1| 98 ST 39 SN A Sue™ TE T %
W& & 5 B 99 e B aRS AR @ SISITER ST @ o |
TE Sl 3 SLag Sl Aee B ST W o oY | 99 wAE BN 9.
aTS.SH < 3T IS 81 & | UE 97 981 8 & IfMga aeiie qvare &
BRI UG IS & w4 A § 715 14.1.99 P! w@iferR | Rer &
fordl Wire v AT gRi o | aE o ot T § ¥ Reiw 15100 A A
Biee e A e 7 98w o1 | 98 97 94 & 15 89 Rmen & o
5/ Bl ¥ Afigad oRiiE JaTe ¥ °eAT & Wy I8l qaral A
I IITE Eled I IoReS WY STERIM & SR WSt T 9T | 9% 9
ford o | Rwien SMaR M ERNT BIca Ao, T8 gicd @ dex @ oI RR
| 7% 91q 9E! & 5 aiffryae aneille sera & g S afts it
BT airae faan sl 49 919 39 wdu 7 Rpren s Sita @ @ 5@ @Ry
% garn {5 sifged erele e f1E 161208 | 18.12.98 0@ Rma
W SET AT | A5 W & T W o el @ e i O S A ey
TN 3FTETA DI a1 Harh off | 39 warel & R R g%
o7 3R DY SN 7 Seard fam o f R e1elss anrare e are
fot anforam & =1 o afes fivrem & o siik 59 Hde # BRI Tw&R
F RaiE & wwor arer foramdr

14, "I 919 Tl & & drea ). i aee gR S S o R
W.mﬁ%ﬁwﬁmzwzwggaﬁﬁ%wqﬂﬁﬁwﬁ
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ISh oft | 97 910 O 2 5 Saa RUIE wf 59 yaw 3 wig RO a9
ST # el € | 9% 91 Wl & fp WMwa . R wee g7 o 59
TERT @] SE R S AEIHeE 3 oA 25.02.1009 &) Rod 9oi 2
I §9 41T T Joore fopar & 135 el AR arel arene armarer, e
rard, gt efrer T By T ¥ | TR gl onfiers A <@g ¥ 9w
A1 9 o % wenr = @ @ gIRT 9 T oft

15. “I% 919 81 2 5 TN R1E 13.03.1900 B BHSRS) @ = Faw
16 % 59 T10 BT Ieoi fhar & {5 EHemaR e 21 39 59 A B of
3R Y sreTT Al ® BY & R T B 2 sk Tw @ e,
SR, SreFey urly ey &1

16. ﬂ%ﬁwzﬁrmﬁzgosggwm%lzgowgw
A EHCTER BT ST BN BT Seerd fbar &1

7. 88 91 W T T sifvgaa g ot W afe siffienRet ot v
e # g A fam o foF 99 39 wawor § et waRr o ver ¥
1 wilel & AT 9 R A AR @ B o &) afik suRlaw wem
AT | 3 P e g St o e R ) A el & wart arER
I8 T A1 o5 Afget g ool He @ W SRR W Hieg el
AT | H AR & SR PRI 9 B e o Y 5 o
I8 I/ el & T g @ <RE 9 SEa ¥ g7 ard o ond of
fos ®ivardt ek Rig @51 g T Ay et anmETe <t e
SIeR €| 991 $9 919 & Sar 781 & {5 anur @ ey ¥ <7 gel
ﬁm@|%mwﬁ%gﬁaﬁﬁmaﬁeﬁﬁsw
Rz @ foreg o3 snuwfdw wHwor wfee 21

20. e E B & W 9 umRr # off anfas @Y TR frélas 9
TR H SITEET R o SR AR & €M B g wram o
H G T % a1 rger o) of | ' e e & A areae
¥ I UraT o He BRA @ Y ) TE g afew e or e w
g & | % 91 W & 5 99 B AR wel gan o R sy @
TR SHD TR T T T §Y PEl 70 I IR el & 2 @R T
a1 R gedR =7 31 H 21

21, “TE IR el & T N U TH WIRT BT 9 IF A =T
9 T TR areira <Ry S gRT g1 SR BRAT Wi 87 57 o7 | R
TR gfera sreferes &1 RUIE o i o wig R o & g Sy
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TN ST o | I 910 el & 5 <0 Sifdra Suwd | 9 oiw @
gE Wid ARUNTY] gRT Ub SAae 399 MY & f3ar of fr o< =9
TRl H o1 BT B 1

23 “OF 91 W2 f5 M R gl 99 @ e W W aRe
SRRt @1 33 <& # gl +uiig, ImEAR T, areld 98N @ e
fve & o & 98 S § Gor €1 U8 99 W ¥ P waww § TR
e s eRfag R, e gl = faa F wewer § @ @

T @y oAy

37.  Onthebasis of aforesaid discussion it is found that incident was caused
by unknown person and not by the appellants/accused. Appellants/accused
were not present on the spot and have falsely implicated in the case due to
business rivalry and old enmity. :

38. Acc_:ordiﬁgly, 1am of the considered opinion that the pr'o'secution case
is doubtful and as such in view of the facts and circumstances the benefit of
doubt can be extended to the appellants,

39. - Forthe reasons stated hereinabove, the present appeal is allowed.
The judgment of conviction and order of sentence dated 29.10.2005 passed
by the Trial Court in S.T.No.147/2003 is hereby set aside and and they are
acquitted from all the charges. Appellants are on bail, their bail bonds are
discharged. The amount of fine, if deposited, be refunded to them.

Appeal allowed.

LL.R. [2015] M.P., 1061
ARBITRATION CASE
Before Mr. Justice Prakash Shrivastava
Arb. Case No. 1/2013 (Indore) decided on 15 July, 2014

AJAY KUMAR JAIN ... Applicant
Vs.
STATE OF CHHATTISGARH & ors. . ... Non-applicants

Arbitration and Conciliation Act (26 of 1996), Sections 11(6) and
(8) - Territorial Jurisdiction - Respondents are authorities of State of
Chhattisgarh and every formalities of contract have been completed at
Raipur - Offer of the applicant was accepted and the contract was made at
Raipur - Breach of contract had also taken place at Raipur - No money
was expressly or impliedly payable under the contract within the territorial
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jurisdiction of this Court - Hence matter is beyond the territorial jurisdiction
of this Court - Application is dismissed. (Paras 14,1519 & 20)

. ATEFve SHIY GTw AT (1996 BT 26), G 11(6) ¢4 (8) — AT
FfreiRar — yeafior selie wvg @ mitrend) € aily wfaer = wsh
FARPae g & W0 g8 § — aes o g er far T ek
HiET R F #@ 0 — WA &1 97 f) AR ¥ gon — < @ ofadfa
T WY ¥ oal fafi v W@ 2w 9id w39 wuEeT 9 a8
@R & diax 78 - mwwwaﬁmmﬁmﬁmﬁtﬁ
B — AW Wife far |

Cases referred :

(1989) 2 SCC 163, AIR 1962 SC 378, AIR 2007 Orissa 71, .
AIR 1961 Kerala 21.

Aniket Naik, for the applicant.
M. Ravindran, for the respondent/State,

ORDER

PRAKASH SHRIVASTAVA, J. :- This application has been filed under
Section 11(6) and (8) of the Arbitration and Conciliation Act, 1996 (for short
the Act) for appointment of an independent Arbitrator.

2. The apphcant who is manufacturer and supplier of woolen apparels and
other articles at Indore had submitted tender in response to NIT dated 28/5/2008
issued by the respondents authorities of State of Chhattisgarh for supply of certain
articles. Case of the applicant is that the purchase order dated 27/8/2008 was
sent to the applicant. Agreement was also sent to the applicant which was returned
by the applicant duly signed alongwith covering letter dated 22/9/2008. Applicant
had supplied the items and part payment was made but balance payment was
denied on the ground of inferior quality of goods. Applicant had sent notice
demanding the payment and respondents had issued show cause notice and by
order dated 3/2/2010 had cancelled the purchase order terminating the agreement
and forfeiting the earnest money as also black-listing the applicant firm for five
years. This order was set aside by the'High court of Chhattisgarh in WP No.

2771/2010 vide order dated 2/8/2010 with liberty to respondent No. 3 to pass
fresh order dealing with the reply to show cause notice submitted by applicant on
8/4/2011. Respondent No. 3 had again issued the order for resupply of the woolen
jerseys within 90 days which was challenged by the applicant in WP Nos. 2423/
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11 and 2427/11 before Chhattisgarh High court which were dismissed by the
Division Bench of the High court by order dated 12/6/2012. After giving the
notice dated 15/9/2012, the applicant has filed the present application for
appointment of an independent arbitrator.

3. . Reply has been filed by the respondents raising the objection about
ternitorial jurisdiction of this court on the ground that the contract was executed
and material was supplied at Raipur in Chhattisgarh. They have further raised
the objection that the arbitration clause provides for arbitration by the named
arbitrator, therefore, the proper remedy for the applicant is to approach the
named arbitrator.

"4, Learned counsel for the applicant submits that this Court has the

territorial jurisdiction since the contract was concluded at Indore where the
applicant had accepted the counter offer of the respondents contained in
purchase order dated 27/8/2008. He has further submitted that since there is

- reasonable apprehension of bias on the part of the named arbitrator who had

blacklisted the applicant, therefore, the independent arbitrator needs to be
appointed. _ R

e e .
5. Counsel for respondents opposing the application have §ubrrntted that
the contract was executed at Raipur where the offer of applicant was accepted
unconditionally and that the apprehension of bias against the named arbitrator

*is unfounded.

6. Thaveheard the learned counsel for the parties and perused the record.

7. The main objection of the respondert is about the territorial jurisdiction
of this Court. L

8. The present application has been filed under Section 11(6) and (8) of
the Act. In terms of Section 11 (12)(b) of the Act, for the purposes of Section
11(6) and (8), the reference to the Chief Justice in these subsections is construed
as reference to the Chief Justice of the High court within whose local limits,
the principal civil court referred to in clause 2(1)(e) of the Act is situated.
Section 2(1)(e) of the Act defines 'Court' to mean the principal Civil Court of
original jurisdiction having jurisdiction to decide the questions forming the
subject-matter cf the arbitration if the same had been the subject-matter ofa
suit. Thus, the Chief Justice or his designate of that High court will have the
jurisdiction, within whose jurisdiction the civil court of original jurisdiction
competent to decide the dispute forming the subject-matter of arbitration is
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located. Therefore, it is to be seen if the- parties, instead of 1nvok1ng the
arbitration clause, had decided to approach the Civil Court than which Civil .
Court of original civil jurisdiction would have the territorial Junsdlcuon todecide - . =
the dispute. ;

9. Section 15 to Section 20 of CPC provide for Junsdlctlon of the court
inrespect of different nature of suits. The provision of Section 20 of the CPC ‘
relevant in the present case reads as under ¥

20. Other suits to be instituted where defendants _
reside or cause of action arises.Subject to the limitations .
aforesaid, every suit shall be instituted ina Court within the )
local limits of whose jurisdiction -

(a) the defendant, or each of the defendants where - -

“there are more than one, at the time of the
commencement of the suit, actually and voluntarily .
resides, or carries on busmess, or personally works
for gain; or

(b) any of the defendants where theré éi;é more than - -
one, at the time of the commencement of the suit, actually ‘
and voluntarily resides, or carries on business, or personally v
works for gain, provided thatin such caseseither the leave: .
. of the Courtis given, or the defendarits who donot reside, . *+ * -
or carry on business, or personally. work for gain,as .~
aforesaid, acquiesce in such institution, or

(c) the cause of action, wholly or in part, arises.”

10.  So far as Clauses (a) & (b) of Section 20 CPC.is concerned, . “
undisputedly the defendant who is an authority of State of Chhattisgarhis "
beyond the territorial jurisdiction of this court, therefore, it is to be seen if any- * -
part of cause of action has arisen within the territorial jurisdiction of this Court’

to attract Clause (c) of Section 20.

11.  Inasuitfor damages for breach of contract, the cause of action consis"t's;
of making of the contract and its breach therefore, such a suit can be filed in. "
the court within whose jurisdiction the contract was made or in the court o
within whose jurisdiction it was required to be performed and the breach took .
place. It is also settled that in such kind of cases, part of cause of action afises .~ " * .
where money is expressly or impliedly payable under the contract and in case. L :
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of repudiation of a contract, the place where repudiation is received.

12.  The Supreme court in the matter of 4. B.C. Laminart Pvt. Ltd. and
another Vs. A.P. Agencies, Salem, reported in (1989) 2 SCC 163 has held
as under:* ' '

15. In the matter of a contract there may arise causes
of action of various kinds. In a suit for damages for breach of
contract the cause of action consists of the making of the
contract, and of its breach, so that the suit may be filed either
at the place where the contract was made or at the place where
it should have been performed and the breach occurred. The
making of the contract is part of the cause of action. A'suit on
a contract, therefore, can be filed at the place-where it was
made. The determination of the place where the contract was
made is part of the law of contract. But making of an offer on
a particular place does not form cause of action in a suit for
damages for breach of contract. Ordinarily, acceptance of an
offer and its intimation result in a contract and hence asuitcan
be filed in a court within whose jurisdiction the acceptance
was.communicated. The performance of a contract is part of
cause of action and a suit in respect of the breach can always
be filed at the place where the contract should have been
performed or its performance completed. If the contract is to
be performed at the place where it is made, the suit on the
contract is to be filed there and nowhere else. In suits for agency . .
actions the cause. of action arises at the place where the
contract of agency was made or the place where actions are
to be rendered and payment is to be made by the agent. Part
of cause of action arises where money is expressly or impliedly
payable under a contract. In cases of repudiation of a contract;
the place where repudiation is received is the place where the
suit would lie. If a contractor is pleaded as part of the cause
of action giving jurisdiction to the court where the suit is filed
and that contract is found to be invalid, such part of cause of
action disappears. The above are some of the connecting _
factors.”

13. . Inthe present case for the purpose of dec;iding the issue of territorial
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jurisdiction following issues need consideration: . i .
i) What was the place of making the contract?

i1) What was the place of performance of the contract and 'the
place where breach occurred? .-

iii) Whether any money was expressly or impliedly payable E
under the contract within the jurisdiction of this Court?

14.  Sofarasthe first issue about making of contract is conceméd, Section = .

3 of Indian Contract Act, 1872 provides that the communication of proposal
and acceptance are deemed to be made by any act or omission of the party. -

proposing or accepting , by which he intends to communicate such proposal ..
or acceptance or which has the effect of the communicating it. In terms of "™ |
Section 4, the communication of a'proposal is complete when it comes to :the__, B
knowledge of the person to whom it is made and the commumcatlon ofan. ¥~

‘acceptance as against the proposer is complete when it is putina coursc of - -
transmission to him so as to be out of power of the acceptor and as agalnst
that acceptor, it-is compléte when it comes to the knowledge of the pr0poser L
Section 7 provides that in ordet to convert a proposal into promlse ‘the.,
acceptance must be absolute and unquallﬁed An agceptance withi a variation:
or a condition is not an accepta.nce but is merely a counter proposal An .

. accéptance with introduction of 1 new term constltutes counter-offer. .. . -~

15.  Inthe present case, the apphcant firm has reglstered office ; at Indore e
The respondents.are the authorities of the State of Chhattisgarh at Ripur. -
The NIT dated 28/5/2008 was issued from Ralpur The supply ¢ of goods was
to be made at Raipur. Apphcant had sent the tender form fo the re5pondents ‘
authorities at Raipur. The offer i.e. the ténder form of the appllcant was-

accepted by the respondents at Raipur and the purchase order ‘dated’ k
27/8/2008 was sent by the respondents from Raipur. On the acceptance of -
the tender form i.. the offer of the applicant by the respondents at Raipur, the "
contract was made at Raipur. The sending of the copy of agreement bythe =
respondents from Raipur to applicant at Indore for signature was a mére - -

subsequent formality, therefore, even if the applicant had completed the
formality of signing the agreement at Indore, on that basis it cannot be held-‘l
that the contract was made at Indore. - '

16.  Counsel forapplicant has raised the plea that since the purchase order” .

dated 27/8/08 contains the condxtlon of dep051t of 7% of the purchase value ¥
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Tk w1thm 10 days failing whlch the purchase order was to be treated as cancelled,
- " ,‘:;". therefore, it was a conditional acceptance amounting to counter offer by the
' respondents Such a plea cannot be accepted because the applicant has not
*"-placed on'record the original offer conditions to demonstrate that there was
any devratlon from offer or to show that such a clause was not there in the
offer. On, the contrary, opening paragraph of the purchase order dated 27/8/08
s¥e 7 reveals that the purchase order was issued after accepting the applicant's
I oﬁ'er '

173 Suprem'e court in similar circumstances in the matter of Jawahar Lal _
Barman Vs. The Union of India, reported in AIR 1962 SC 378 in a case
: where'the letter of acceptance was issued stating that the offer was accepted
‘" subject to depositing 10% as security and further stating that contract was
: concluded by acceptance and formal acceptance after reading the letteras a
whole has held that it amounts to an absolute and unqualified acceptance of

- the offer or tender W1thout makmg substantla] variation in the contract.

- 18.- Counsel for apphcant has placed reliance upon the Division Bench
et ]udgment of Orissa Hi gh ¢ourt in the matter of Vishwa Indusrrtal Company
<5 PyE Ltd-Vs. Mahanadi Coalf elds Ltd, and others, reported in AIR 2007
- Onssa 71 but in that case the additional term of the performance bank guarantee

L was 1mposed for which the offerer had immediately written back refusing -
r acceptance of that ferm therefore, that judgment stands on different footing.
N . Counsel for applicant has also placed reliance upon the judgment of the
Division Bench of Kerala Hi gh court in the matter of Moolji Jaitha and Co.
Vs Seth. Kirodimal, reported in AIR 1961 Kerala 21 but in the facts of that
o case the telegram dated 15/1/52 was found to be a counter offer which is not
so m the present case. :

: 3 1 ~In v1cw of the above analysrs itis held that the offer of apphcant was
r accepted at Raipur and the contract was made at Raipur.

N 20.. So far as the second issue is concerned, it is not in dispute that the
|-l>. -4 -iterns in question were supplied by the applicant at Raipur. They were rejected
+7% . bytherespondents as substandard at Ra1pur therefore, the breach had taken

place at Rarpur

21 So far asthe thrrd issueis concemed though Bank drafts payable at
o Indorc for part payment of: the amount wete issued by the respondents but no
term of contract or any relevant circumstances has been pointed out to this
court from whlch it can be mferred that under the contract the money was

v
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expressly or impliedly payable at Indore. Thus it can not be held that any
money was expressly or impliedly payable under the contract within the
territorial jurisdiction of this Court.

22.  Itisalso worth noting that in the present case it is not the plea of the.
applicant that repudiation was received at Indore. Earlier also when the
applicant was aggrieved with the order passed by the respondents in the course
of execution of the contract, the applicant had approached Chhattisgarh High
court by filing WP No. 2771/2010, WP No. 2423/2011 and 2427/2011.

23. " Considering the above analysis, I am of the view that this court does
not have territorial jurisdiction for appointment of arbitrator under Section 11
of the Act. The arbitration case is accordingly dismissed.

Application dismissed.

L.L.R. [2015] M.P.,, 1068
CIVIL REVISION
Before Mr. Justice Sanjay Yadav
.Civil Rev. No. 113/2012 (Jabalpur) decided on 21 -January, 2014

POORAN DAS _ ... Applicant.
Vs. : :
PARMESHWAR DAS “ "... Non-applicant -

Civil Procedure Code (5 of 1908), Sections 115 & 47 -
Appointment of Commissioner - Executing Court rejected an
application filed u/o 26 Rule 9 & 18 .to demarcate the property holding
that as area being neither mentioned in the agreement of sale nor in
the judgment and decree therefore executing Court can not go behind
the decree - Held - Section 47 of CPC provides that all questions arising
between the parties relating to the execution, discharge or satisfaction
of the decree shall be determined by the executing Court and not by a
separate suit - Therefore, on the basis of well described boundaries
executing Court is well within its power to issue a Commission -
Impugned order is set-aside - Revision is allowed.  (Paras 9 & 11)

Rifeer afear wfear (1908 &7 5), &7 115 VG 47 — 1YFT @1
frgfea — wufta & diea &3 @ fod andwr 26 P 9 49 18 @
AT YA IFRET Bl NI AEATAY §RT I SROT 68 gV IRAIPR
forar war f gfe @ 7 @ fasa @ IR 7 Atk 5 Y iy w9 fea &
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: Cases referred

i Lo : AIR 1971 ALL, 16, AIR 1982 KER 333 AIR 1987 KER 226, AIR
2003 KERALA 288. .

RK Naogar, forthe apphcant
-S.B. Agmhotrz, for thé non-applicant.

B (Supplied: Paragraph numbers)
. ORDER

S SANJAYYAoAv,J - LA, No. 3935/2012 anapphcatlonunder Section
-50f the leltatlon Act, 1963 for condonatlon of delay. . .

s

L 1.+ Reason assigned in the mterlocutory apphcatlon is that the petitioner
o had earlier filed Writ Petition 17338/11 and the said petition was allowedto

' “be withdrawn with liberty to prefer a civil revision. It is contended that the _
: ¥, -writ petition, which was directed against the order-dated 19.8.2011 passed
e by VIII Civil Judge Class I, Jabalpur, was preferred within time.

S 2. ' There being sufficient explanatlon in respect of delay caused in filing
e * the civil revision, the LA. stands allowed and delay of 107 days is hereby
"o condoned :

e 3eT Wlth consent. of learned counsel for the parties, the matter is heard

o4 ThlS rev151on, under Section 115 of the Code of Civil Procedure,’ 1908
. ; (for short 'CPC") at the instance of decree holder, is directed against an order--
3.:‘ dated 19:8:2011 passed by thé Executing Court rejecting petitioner's
' appllcatlon under Order 26 Rule 9-and 18 of the CPC; whereby the decree
halder had sought appointment of Commiissioner to demarcate the suit -
_.property. The application, as apparent from the order, is rejected on the ﬁndmg '
;.;'that the Executmg Court cannot g0 behmd the decree. '
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5. Suit by the petitioner was for specific performance of agreement of
sale dated 1.6.2003 in respect of House bearing No.341, 105 P.C. No.52,
KhasraNo.418 Area 0.138 Hectare, Village Barela Kisani Ward Tahsil and
District Jabalpur, which was marked as A,B,C,D with the plaint map. The suit
was decreed on 30.9.2008 in the following terms -

a7t 9Tl @1 are wivare! & fawg FreraR sraofye fear s @

— (@) 7E f& wivardl sgdaTs (w.dl.—1) & egar ard) @ w.13000

(A8 BWR) WIKT IR a1% TN FEW Hax 4319 341, 105 TTAR

§EBT 4 52, JIGIG1 WA FaX—418 IPH4T 0.138 BIAN, org o

aRefl, TE. 9 Frar smerqe e g feen F o, uftew fraw
YATER, FEN FAR T 76H, SR ¥ @ Al &1 91, afdror

feram # ¥z ot wew &1 7o & R fr arqu & A e AmiE

H eR-a,3,9.3 9 30T 5 1 &, o1 Roaus s fsis 9 @)

IE 1 Al & AR I B vt F g s | 9y wiyerd e

Tl Bl 2 O 96 e @ qead ¥ aEU 96 @ [{eaus

FereTfer @1 = o1 afrerdl gk 1 () 7w fF aerm @ arr Tega

ORI TR SRYS BT 3T B | (W) 7w o gk s arg wm
A 98T PO W A B ERT 59 UHRT ¥ A0 fpd W @y ofy

J&T B |aﬁaaﬂ1mw&maﬁwaw?ﬁhmahﬁ

59 8 BIEY WY |

6. It is not in dispute that the judgment and decree in the Civil Suit No.34-
A/2008 has attained finality as the first and second appeal thereagainst, are
dismissed.

A Apparent it is from the judgment and decree that it does not disclose
any area of the suit property, as the agreement of sale itself was silent about
the area. Counsel for the petitioner does not dispute the fact.

8. That, before taking recourse to execution, the petitioner had
approached the trial Court for correction of the decree vide application under
Section 152 CPC for adding 29x15=435 was rejected by trial Court vide its
order-dated.8.3.2011.

9. In execution proceedings, petitioner filed an application under Order
26 Rule 9 and 18 CPC for demarcating an area by appointing a Commissioner
for effecting execution of the decree. The executing Court found that the area
being not mentioned in the agreement of sale, not in the judgment and decree,
a commission cannot be issued for carving out an area of suit property as the
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o same- would amount to gomg behmd adecree. -

_ 10 Rule 9.0f Order 26 CPC provxdes for that "in any suit in which the
* . Court deems alocal investigation to be requlslte or proper for the purpose of

'j elucldatmg any matter in dispute, or of ascertaining the market-valile of any
property, or the amount of any mesne profits or damages or annual net profits,
.. the Court may issue a commission to such person as it thinks fit directing him

" to make such 1nvest1gatlon and to report thereon to the Court." The local
.., investigation under the provision thus presupposés the existence on record of

- mdependent ev1dence which requires elumdatlon

11. Seetlon 47 of the CPC makes a provision regarding questjons to be
- determmed by the, Court executing the decree. Sub-section (1) stipulates
. that "all questions arlsmg ‘between the parties to the suitin which the decree
. as passed, or their representatives, and relating to the execution, discharge

. or satlsfactlon of the decree, shall be determined by the Court executing the

. decree and not by a separate suit." The provision empowers the executing .
Court to’ obj ectwely interpret the decree with the available evidehce onrecord

© " to fac111tate the executlon and not to discard it'as a dead letter. Thus, when the

= description of suit property is well delineated as in the present case, except
_its area, then on the basis of well described boundaries, the executing Court .
" would be well w1thln its power to issuea c0mm1351on for exact location of the

' suit property

S v I Rahtm Bux V. Mohammad Shaf AIR 1971 ALL 16, it has been
held by Allahabad ngh Court-

"6 Lastly, it was contended that due to the reconstruction of
.. 'the bulldlng during the pendency of the case it has become
. . difficult to identify the portlon of it on which the plaintiff's shop
- _ existed and so the decree is not capable of execution. In my
opinion this point does not arise at this stage. As mentioned
above, the landlords were permitted to rebuild the building at .
. - theirownrisk which implied that the rights of the plaintiff would .
"7 notbe prejudlced thereby. It would, therefore, be for the - -
‘i execution court to decide, after taking such evidence as may
' ! j“."be necessary, as to which portlon of the present Jpremises.
L “Consisted of the shop which was in the tenancy of the plalntlff :
R ‘aancl to restore possessmn to h1m only in respect of that portlon :
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13.  In Chacko Geevarghese v. State AIR 1982 KER 333, the Kerala -
High Court held - _, R

"7. The first question that may be considered in this case is whether

the judgment and decree passed in terms of the award, enabling . R
the party to realise the retention amount but without mentioning Sy
the actual amount due thereunder, is an executable decree. Canit” T E
be said that merely for the reason that the actual figure is not given
inthe decree, a decree is not executable at all? On principle and -
precedents, the proposition that a decree is not executable at all -
in such circumstances, does not appear to be tenable.

11. That an ascertainment of the property in execution, where °

it is the subject matter of the decree, is permissible, appears - . Do
to be the view taken by the Travancore-Cochin High Court Coe Tmg T
also-(vide Devan Krishnan Kartha v. Kochu Mohamed S
Pariathu, AIR 1955 NUC 6036)."

14.  In Kassim Beeviv. Meeranchi Mytheeﬁ Beevi AIR 1987 KER 226, - .
itis held - : o e A :

"3. This is one of those cases where the execution of a decrée is. - . S e
attempted to be stalled on mere technicalities. The suit itselfwas .~ 7 s
keenly fought out by the petitioner. The matter was carried through .- e
three courts. Thereafter when the execution is taken, technical - v e
pleas are raised as if the court is precluded from taking note of the |
actual state of affairs and conveying the property with a proper- .
sale deed describing the actual boundaries. It is not as if there
‘was any dispute as to the property in regard to which specific
performance was sought. It was not in dispute that the property )
covered by Ext. P2 and that sold as per Ext. D2 was sameand” = -
the same. That there was a mistake in the boundary descriptionin
Ext. P2 is also clear from the observations in para 13 of the
judgement in the suit. The plaintiffis entitled, in a suit for specific
performance, to have the property agreed to be sold to him, )

. conveyed with a proper, correct and effective deed of sale. When -
there is no dispute regarding the identity of the property, there is- . -
no reason why the actual boundaries of the property, as understand - "¢
by all the parties, should not be incorporated in the sale deedto”. . * -
avoid any possible confusion in future, It is not as if bydoingso -~
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the court is traversing beyond the decree or causing any prejudice
_ toany of the parties or conveying property not agreed to he’
* conveyed. Inacase of this nature the court is bound to carry out
and implemient its decree in accordance with its tenor, whichin
turn would imply that the property should be correctly described
with the proper boundaries. That is all that has been done by the
lower court in approving the draft sale deed. The plaintiff has
only incorporated the boundaries from Ext. D2, the sale deed in
- favour of the petitioner. In the absence of any dispute that this
- was the property which was the subject matter of Ext. P2 also,
the lower court has only acted nghtly in approvmg the draft sale
deed.” .

15." InP N. Kurian v. Thulasidas AIR 2003 KERALA 288, while

- considering the scope of Section 47 CPC, it has been held that an application

for appomtment of Commissioner and Surveyor for measuring and identifying
property in terms of decree under execution can be allowed.

'16.  The impugned order, when tested on the anvil of the principle of law

laid down by various Courts as to scope of Section 47 CPC and in the given
facts of present case, deserves to be and is hereby set aside.

17.  Leta Commissioner be appointed to determine the exact area as per
the described boundanes

The revisionis allowed to the extent above

Certified copy as per rules.

Revislion allowed.

'LL.R. [2015] M.P., 1073
. CRIMINAL REVISION
Before Mr. Justice B.D. Rathi
* Cr.Rev.No. 314/2013 (Gwallor) decided on 27 March, 2014

Vs,

. VIRENDRASINGH | ...Applicant
g -STATE OF M.P. & anr. S ... Non-applicants

- A Cnmmal Procedure Code, 1973 (2 of 1974), Section 319

- Stummoning of additional accused - Addition of additional accused is .
.- warranted only when there is reasonable prospect of case ending in
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. his conviction - Order cannot be passed because first informant or oile o
. of witnesses seeks to implicate other persons. (Paras 10to12) -

# . TV URar RO 1973 (1974 BT 2) anr 319 — afeRea: ... ¢
erﬁgﬁaﬁmﬁmam—aﬁﬁﬁmﬁaﬁﬁﬁammﬁa R
WﬁmmWWﬁm#mﬁﬁaﬁgﬁﬁgﬁ SR
HAaT € ~ R B werm g waf o et ¥ i e e
XA B anfera wow Aewr @ andw wilke TE Frar o BT | SRt

B.  Criminal Procedure Code, 1973 (2 of 1974), Sectioni 319 -
- Summoning of Additional Accused - During investigation it was found . Cl
that respondent no. 2 was not present on spot and was presentin ATM = -~ o
booth - CD produced by IO also proves the presence of respondent no.. TS
2 in ATM booth - Nothing in evidence of PW-1 that absence of . . = ",
respondent no. 2 on the spot was deliberately shown by 10 - Application . - - -
rightly rejected. - T * (Paras 13-18)

L8 VS UfBAT AT, 1973 (1974 BT 2), €T 319 — FfaRar:

. TP 1w R arar — g @ TR 75 TR W 5 gl ‘
| WAE 2 HeTRO W SUReT ¥ o ot vl qor SuRerd o = 2
ST=I9vT HfHT gRT A B E WD Y weell e 2 3. vdm. I
¥ suferfy t wifaw ol @ — gar 1% W N e e yemeff
PAE 2 B TEARAA T IR B a=awor ‘SIRIBTE TTRT SgHY -

uiar T - ame ofe ey @ AFSR o gy
Cases referred : n oL T

(2001) Insc 341 (25 July 2001), (2006) Insc 197 (10 April'2006), - =~ 2
(2007) Inse 804 (6 August 2007), (2007) 2 SCC (Ci) 412, AIR 1974 SC- - © _
34,2009 CRI. L.J. 3978, (2009) 2 SCC (Cri) 79, (2006) 1 SCC (Cri) ** . =% < -
368, (2009) 1 SCC (Cri) 844, (2009) 1 SCC (Cri) 1006, 2013 Cri. L. 7. | - *
3900,1983 Cri L.J. 1394,1985Cri. L. J. 1238 (FB). S :

Arun Pateriya and R.K. Shrivastava, for the applicant.
Rajeev Upadhyay, P.L, for the non-applicant no.1/State.: R
R.K. Sharma and Ankur Maheshwari, for the non-applicant no.2. - o

. ORDER ~ - = & o
B.D. Ratin, J. :- With the consent of learned counsel for the .pa-lj"tie's,-ff
this matter is heard finally. | B ST
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_; .L;':";".?'. " This revrslon petition has been preferred under Section 397read with
Sectlon 401 of the Code of Criminal Procedure (heremafter referred to as
“the ,Code™) belng aggrleved by the order dated 3.4.2013 passed by
Addltlonal Session Judge, Jaura, District Morena in Session Trial No.83/2011,

T whereby application filed under.section 319 of the Code by petitioner- Virendra
Smgh was dismissed on the ground that to corroborate oral evidence of

L Virendra Singh weapon i.e. firé arm allegedly used in conimission of offence

T by Manoj Singh, which is belonging to his uncle Laxman Singh was not seized

* . from Laxman Singh and there isno evidence to connect that the injury sustained
-+ by Shiv Kumar (since deceased) caused by fire arm belonging to Laxman
Smgh This petition has been preferred for seekmg relief that by allowing this
. ‘1evision petition, impugned order dated 3:4.2013 be set aside and respondent
“ no.2-Manoj Singh be made accused in Session Trial No.83/2011 and also
approprlate directions be issued that after making Manoj Singh as accused
he should be tried along with co-accused persons in Session Trial No.83/
2011 pendlng in the Court of First Additional Session Judge, Jaura, District -
Morena o -

- 3. ‘_ As per prosecutlon story, incident occurred on3.11.2010 at 12:30
.- noon thereafter named FIR was lodged promptly at about 1:10 PM at Police .
*Station- Sumawali by present petitioner i.e. complamant—Virendra Singh against
f ManOJ Singh S/0 Bharat Singh Gurjar, Ajeet Singh S/o Bharat Singh Gurjar,
-Yogesh S/o Bharat Singh Gurjar, Dhunna S/0 Bharat Singh Gurjar, Laxman
s Blo Raghunath Singh, Neetu S/o Laxman Singh, Shishupal S/o Laxman Singh,
- " Badam S/o Pancham Singh, Jandel S/o Pancham Singh and Bhagwat S/o
L Ranveer Singh. Alleging therein that the complainant along with Vijendra Singh,
A . Parimal, Balendra reached at the Police Station with injured Shivkumar made
R report that at around 12:30 PM the complainant and Shivkumar had gone to
o " - the Society for taking Kerosene Oil and when they reached on the public
PR *+. ‘roadsituated near the bungalow of Karan Singh then from front side Manoj
T - Jarmed with mouzer gun of hisuncle Laxman, Laxman armed with lathi, Ajeet
L ", armied with Farsa, Yogesh armed with Katta, Chhunna armed with 12 bore
“~"" -gun, Shishupal armed with Katta, Jandel armed with mouzer gun, Bhagwat

~ -armed with mouzer gun, Badam armed withi lathi and Neetu armed with Farsa

" "+ came there with common intention. Complainant and Shivkumar were hurled
-abuses due to election rivalry and thereafter Manoj with an intention to kill

. Shivkumar ﬁred a gun shot, which hit on his (Shivkumar) right side of chest,

he feIl down there, thereafter Yo gesh Jandel and Bhagwat with an mtentron

[
W
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to kill fired gun shots. Complainant rescued himself, ran away from the pldce . .
of incident and shouted that Shivkurnar has received gun shot injury. On hearing
the shriek made by the complainant and noise of the gun shots Parimal,
Damodar, Dilip, Beerbal and other persons rushed on the spot, then the accused
persons fled away. On the basis of the aforesaid report, a case under sections
302, 147, 148, 149,294 and 341 of IPC was registered against the accused
persons at Crime No.130/2010 at Police Station Sumawali, District Morena.
The criminal law was triggered and set in motion. :

4, After completion of investigation charge-sheet was filed against the
accused persons except against the Manoj (respondent no.2). '

"5, It is submitted by learned counsel for the petitioner that previously
one application was also filed by the petitioner under section 319 of the Code
on 3.4.2012 after recording of chief examination of the petitioner-Virendra
Singh (PW.1), but that too-was dismissed by the Trial Court. Against that
Criminal Revision No.455/2012 was filed and by order dated 29.6.2012 the - -
same was dismissed by this Court. Though liberty was granted to the petitioner .
that after completion of entire evidence of petitioner he may file another
application under section 319 of the Code and on that eventuality the
application shall be decided by the Trial Court without getting prejudice from -

the previous order. ' .

6. It is also submitted by learned counsel for the petitioner that IInd -
application of the petitioner under Section 319 of the Code was again dismissed
by the Trial Court only on the ground that there wasno corroborative evidence
_present in support of the oral evidénce of the petitioner-Viréndra Singh and
by observing this in para 13 of the impugned order dated 3.4.2013, the
application was dismissed. It is also submitted by learned counsel for the
petitioner that the Trial Court was committed error by believing the report.of”
Investigating Officer that respondent no.2-Manoj Singh was not present on
the spot and he has not committed any offence. In support of plea of alibi 6f
Manoj Singh one CD of ATM Booth of Punjab National Bank, Hazeera,
Gwalior was produced along with the charge-sheet by Investigating Officer. It
is submitted by learned counsel for-the petitioner that this defence of the
respondent no.2-Manoj Singh could not be considered at this stage by the
Trial Court. Respondent no.2-Manoj Singh has neither been arrested rior
charge-sheet was filed by the investigating officer against him due to some
ulterior motive. It was also submitted by learned counsel for the petitioner
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__ that it is the choice of prosecution to prove its case on its own will. The
" 'prosecution cannot be asked to produce particular set of evidence to prove
its case and because Manoj Singh was not arrested, therefore, question of

: . seizure of fire arm belonging to Laxman Singh cannot be raised. The oral-

. evidence of the petitioner and witnesses are sufficient to make respondent
no.2- Manoj Singh as co-accused. It is also submitted by learned counsel
that in the FIR specific allegations were made against Manoj Singh that he
has fired gun shot by using mouzer gun belonging to his uncle Laxman Singh

- and the same allegations were also levelled against respondent no.2- Manoj
- - Singh by the witnesses during investigation, even then he was not made party.
_ Lastly it is prayed by learried counsel for the petitioner that by allowing this

e _petition necessary direction be issued to make respondent no.2-Manoj Singh

" as:co-accused in the Session Trial No.83/2011 and he be tried along with
other coaccused persons. In support of his contentions, learned counsel for
* the petitioner has placed reliance on the following judgments:

(1) Rakesh and another Vs. State of Haryana, (2001) Insc
341(25 July 2001);

(I) Lok Ram Vs. Nihal Singh and another, (2006) Insc 197
-.(IOApnl 2006);

' (1) Rajendra Singh Vs. State of U.P. and another, (2007)
Insc 804 (6 August 2007); and :

(IV) Y.Saraba Reddy Vs. Puthur Rami Reddy and another,
(2007) 2 SCC (Cri) 412.

T, On the contrary, it is submitted by Shri R.K. Sharma and Shri Ankur
-, Maheshwari, learned counsel for the respondent no.2 that only on the basis

. -of oral evidence of petitioner deposed to wreak vengeance, the respondent

. no.2 cannot be made accused without any corroborative evidence. On such
evidence he cannot be convicted. Matter was fairly investigated by the
Investigating Officer and found that respondent no.2-Manoj Singh was not

. present on the spot. At the time of incident he was present at the ATM Booth

- of Punjab National Bank situated at Hazeera, Gwalior at about 12:57 PM. In
--support of that CD was also produced along with the challan. The incident

" has occurred as per the FIR at 12:30 noon at Village Tiktoli situated near
- about 50 Km away from the ATM Booth of Punjab National Bank, Hazeera,
- Gwalior and he was found present as per CD at 12:57 PM in ATM Booth of
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'Punjab National Bank, and therefore, the distance between the ATM Booth.
to Village Tiktoli itself shows that it was not possible for respondentrio.2 to
reach within 27 minutes on the ATM Booth of Punjab National Bank sitnated
at Hazeera, Gwalior from the place of incident only to establish the plea of
alibi: Meaning by he was not on the spot at 12:30 noon. In such circumstances,
the respondent no.2 could not made accused and it shows the fairness of the -
investigation, otherwise definition of fair investigation will comie to an end. It is '
also submitted by learned counsel that neithier any FIR not in the statement of
any of the witnesses it was mentioned that time of incident was approximately
shown, but accurate time of incident as 12:30 noon was mentioned in FIR. It
is also submitted by learned counsel for the respondent no,2 that from perusal

of the case diary it can be séen that during entire investigation; Manoj Singh " "

has extended his full cooperation in investigation to the investi gating ofﬁce‘r.rIn

support of his contention, learned counse] for the respondent no.2 have placed

reliance on the following judgments: TR L '
() Harchand Singh and another Vs. State of Haryana, AIR.
1974 SC 344; o * e
(I1) Sarabjit Singh and another Vs. State of Punjal_z and
another, 2009 CRLL.J. 3978; . I R
(III) Brindaban Das and others Vs. State of West I_S’éng'c“il,
(2009) 2 SCC (Cri) 79; T S

(V) Palanisamy Gounder and’ another Vs. St_azf_e - :
Represented by Inspector of Police, (2006) 1 SCC (Cri) -~ -

- 568; - . -
(V) Lal Suraj alias Suraj Singh and another Vs. State of

.- Jharkhand, (2009} 1 SCC (Cri) 844;and - - -

. (V) Kailash Vs. State of Rajasthan and another, (2009) 1
+ SCC (Cri) 1006. -

8. Learned Pane] Lawyer for the respondent no.1/State opposed the
revision petition and prayed for its rejection, ' - '

9. Having regard to the arguments advanced by the learned counsel for
the parties,entire record and material available on record have been perused. .

10 It is'settled law that addition of additional accused warranted only- J _‘
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when there is reasonable prospect of case against such accused ending in
their conviction. It is also settled law that order under Section 319 of Cr.P.C.

~ cannot be passed only because first informant or one of witnesses seeks to

implicate other persons. The evidence adduced against such persons must be
substantive evidence in order to summon him for trial, there should be a good
chance for his conviction.

11.  Reading of provision of Section 319 of Cr.P.C. will be helpful to resolve
the dispute, which reads thus:-

“319. (1) Where, in the course of any inquiry into, or ttial of, .

an offence, it appears from the evidence that any person not
being the accused has committed any offence for which such
person could be tried together with the accused, the Court
may proceed against such person for the offence which he
appears to have commmed

(2) Where such person is not attending the Court, he may be
arrested or summoned as the circumstances of the case may
require, for the purpose aforesaid.

(3) Any person attending the Court, although not under arrest
or upon a summons, may be detained by such Court for the
purpose of the inquiry into, or trial of, the offence which he
appears to have commiitted.

(4) Where the Court proceeds against any person under sub-
section (1), then -

(a) the proceedings in respect of such person shaif be
commenced afresh, and the witnesses re-heard;

(b) subject to the provisions of clause (a), the case may proceed
as if such person had been an accused person when the Court
took cognizance of the offence upon which the inquiry or trial
was commenced.” ' ' ‘

12, 'Onbare perusal of'this section, itis clear that the word “it appears” in

section 319 are not to be read lightly, meaning thereby that merely because in
the FIR or some witnesses have mentioned the name of person the discretion
under Section 319 of Cr.P.C cannot be used by the Court. The discretion
given under Section 319 of Cr.P.C. has to be exercised very sparingly and
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with caution and only when the Court concerned is satisfied that some offence: -

has been committed by such person. This power has to be essentially exercised

only on the basis of the evidence. It could therefore be used only after the’

legal evidence comes on record and from that evidence if it appears that the
person concerned has committed an offence, in that case only a new man can

be made accused by using discretionary powers given under Section 319 of

Cr.P.C. Itis also settled law that where two views are possible then a view
which is in favour of accused should be taken into consideration.

13.  Intheaforesaid legal position, it seems that the impugned order passed

by the learned Trial Court is well merited and no interference is called for, The

application under Section 319 of Cr.P.C was rightly dismissed.

" 14.  During investigation it was found by the investigating officer that at the
time of incident Manoj was not present on the spot, he was present in the ATM

Booth of Punjab National Bank, Hazeera, Gwalior and in support of this fact

investigating officer has produced one CD along with the charge-sheet to prove
that on the date of incidenti.e. on 3.11.2010 at 12:57:21 PM Manoj was present
in the aforesaid ATM Booth. This factis clear from perusal of CD and photographs
of that enclosed herewith. In the entire evidence it was not deposed by Virendra
Singh (PW.1) that absence of Manoj on the spot was deliberately shown by the
investigating officer by adopting malpractice. It was also not deposed by Virendra
Singh (PW.1) that investigating officer has conducted investigation unfairlyto save
Manoj from conviction. In the FIR lodged by Virendra Singh (PW.1) it was

mentioned that Manoj has fired gun shot from the Mouzer gunofhisuncle Laxman

Singh. The statement of Virendra Singh (PW.1) was recorded on3.4.2012 before

the Trial Court. It was also deposed by him in para 1 ofhis evidence that Manoj. -
has fired gun shot from the gun of his Uncle Laxman Singh due to that injurieson .

the right side of the chest was caused to Shivkumar and due to that Shivkumar
had died. : .

15.  Inpara 13 of the impugned order, it was observed by the Trial Court that
Mouzer gun of Laxman was not seized. There is no evidence to prove the fact that
injuries received by Shivkumar was caused from the gun of Laxman Singh. In
para 15 of evidence it was deposed by Virendra Singh (PW. 1) that in the year
2001 in the election of Gram Panchayat his father and this Manoj both were
contesting the election against each other and ultimately Manoj won the election.
Apart that, itis not satisfactorily explained by Virendra Singh (PW. 1) thathowhe

came to know that Mouzer Gun used by Manoj in commission of the offence was ' K

K
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belonging to his uncle Laxman Singh. In this way except the allegation made by
Virendra Singh (PW.1) against Manoj there is no evidence to connect Manoj
with the crime in this case. Even after takirig into considering the facts in the FIR
and the evidence deposed by Virendra Singh (PW.1) before the Court in its totality
even then Manoj cannot be convicted with the offence of murder of Shivkumar
because in support of allegation no other evidence is available on record, but on
the contrary as per the réport of investigating officer, Manoj was not present on
the spot at the time of incident. Neither there is any ground nor any evidence to
disbelieve the report of investigating officer that Manoj was not present on the
spot. As per the FIR incident occurred on 3.11,2010 at 12:30 noon and as per
the investigation report at about 12:57:21 noon Manoj was present in the ATM
Booth of Punjab National Bank, Hazeera, Gwalior and there is a differénce of

27-28 minutes between the presence of Manoj at ATM Booth and in the time of
incident. Therefore, it was not possible for him to reach at ATM Booth within a
short span of time of 27-28 minutes from the spot 50 kms. away from ATM
Booth. Evidence of CD discloses that he was present at ATM Booth at 12:57:21
PM.

16.  Apart that on account of inimical relationship, because of Panchayat
election, the view (evidence of alibi) in favour of Manoj can be taken into
consideration, specially in absence of supporting evidence for oral evidence.
Case of Y. Sarabareddy cited by petitioner's counsel is not applicable in
scenario of the present case. Hence plea of alibi was found true on the basis
of evidence by Investigating Officer and same has not been challenged by
Virendra Singh (PW.1) in his court evidence. View of this Court is based on
the principles laid down by the Supreme Court in all other citations mentioned
in this order.

17.  So far as the objection that the plea of alibi cannot be considered at
this stage by this Court is concerned in the considered view of this Court this
objection is not tenable because-here, in the present case, the plea of alibi has
not been raised by respondent No.2 Manoj but it was the original case of
prosecution itself that Manoj was not present on the spot and he has not
committed any offence and therefore, investigating officer has not filed charge-
sheet against Manoj, hence, the so called plea of alibi can very well be taken
into consideration at this stage.

18.  Inview of the provisions of Section 227, 228 and 193 of the Code,
the Court of Sessions has jurisdiction on committal of case to it to take
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cognizance of the offence of the person not named as offender but whose
complicity in the case would be evident from the material available on record.
Hence, even without recording evidence upon committal under Section 209
of the Code, the Session Judge may summon those persons shown in the
column 2 of police report to stand trial along with those already named therein.
The plea that the Session Court would have no alternative but to wait till the
stage under Section 319 of the Code was reached, before proceeding against
the persons against whom a prima facie case was made out from the materials
contained in the case papers sent by the learned Magistrate while committing
the case to the Court of Session cannot be accepted. ) .

19.  Session Court can summon additional accused to stand trial along
with other accused already committed to it on the basis of documents submitted
. Inthe final report by the investigating officer under Section 173 of the Code,
Similarly Court can also discharge in absence of sufficient evidence to frame
charge. The provisions of Section 319 of the Code are supplementary and
complementary to Sections 226 to 228 of the Code (Provisions for discharge
and for framing of charge, procedure for trial before the Court of Session
Chapter XVIII of the Code). Both have to be read harmoniously and together.

20.  Inthis case, after taking into consideration the case diary and other
evidence available on record, trial Court was not inclined to call Manoj as an
additional accused at the initial stage. On perusal of evidence of complainant
PW-1, again on the same set of evidence this Court is not inclined to allow the
plea of petitioner that under Section 319 of the Code Mangj should be made
accused to face trial. Aforesaid view of the Court is based on the principles
laid down in the case of Dharam Pal and Others Vs. State of Haryana and
another, 2013 Cri. L.J. 3900, Lal Chand and another Vs. State of Haryana,
1983 Cri. L.J. 1394 and Sk Latfur Rahman and others Vs. The State,
1985 Cri.L.J, 1238 (FB).

21.  Intheaforesaid premises, after taking into consideration the legal position, -
factual matrix and the evidence available on record, the Court is of the view that
the impugned order passed by the learned Trial Court is well meritéd and no
interference is called for. Accordingly, the petition is hereby dismissed.

Copy of the order be sent to Trial Court. Trial Court is also directed
to go ahead with the case in accordance with faw. -

_Petition dismissed.
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LL.R. [2015] M..P., 1083
CRIMINAL REVISION
Before Mr. Justice J.K. Jain
Cr. Rev. No. 682/2014 (Indore) decided on 18 November, 2014

SUNITA BAI . ...Applicant
Vs. '
STATE OF M. P ' ... Non-applicant

Penal Code (45 of 1860), Section 302 & Criminal Procedure
Code, 1973 (2 of 1974), Section 228 - Framing of charge - Applicant
had scuffle with her deceased mother -in-law who was aged about 82
years - Applicant pushed deceased on the road - Deceased died because
of failure of cardio- respiratory system - No internal and external injury -
was found - No ingredients of Section 300 are attracted - No charge
can be framed u/s 302 L.P.C. - Applicant is discharged from offence u/s
302 - Matter remanded back. (Para 11)

TUS Gloarl (1860 &7 45), &IRT 302 T 70F FiHAT Giawl, 1973 (1974
FT 2), grer 228 — AT faefaa 53 warr — adss | audl qaw 9N
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— wrer wfud e fear T

Case referred :
AIR 2012 SC 431.

" Virendra Sharma, for the applicant. -
S.D. Bohara, G.A. for the non-applicant/State.

ORDER

J.K. JAN, J. ;- THIS revision is filed under Section 397/401 of the
Code of Criminal Procedure [for short “the Code”] against the order dated
06.06.2014 passed by Seventh Additional Sessions Judge, Ujjain in
S.T.No0.233/2014, by which learned ASJ framed the charges against the
applicant under Sections 302, 294 and 506 of the IPC.
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2, As per the prosecution case deceased Kanchan Bai (aged 82 years)
was the mother-in-law of applicant Sunita Bai. On 23rd March, 2014 at about
11.45 PM there was scuffle between the applicant and the deceased and
applicant pushed the deceased on the road from the house, therefore, she
sustained injuries. Thereafter Shiv Kumar, son of deceased, immediately took
her to Police Station Chimanganj Mandi, Ujjain and lodged the report. On
this basis Crime No0.221/2014 under Sections 294,323 and 506 of IPC was
registered. She was sent to medical examination. During treatment she died at
about 12.45 PM. The Hospital Authority informed the police. Then Marg

No.20/14 has been registered. Inquest report was prepared and thereafter -

her body was sent for postmortem. After completing the investigation, police
has filed the final report against the applicant under Sections 294, 323,506
and 304 of IPC. After hearing the parties vide impugned order dated
06.06.2014 learned ASJ framed the charges against the applicant under

Sections 302, 294 and 506 of IPC. Being aggrieved with this order, the

applicant has filed this revision.

3. Ihaveheard Shri Virendra Sharma, learned counsel for the applicant
and Shri §.D.Bohara, learned Govt. Advocate for the Non-applicant/ State.

4. Learned counsel for the applicant submits that asper prosecution case
applicant pushed the deceased but applicant has not caused. any injury to the
deceased. As per postmortem report, no external or internal injury found on

her body and she died due to cardio respiratory failure. The applicant was not .

armed with any weapon and from the facts it is clear that there was no intention
to kill the deceased. Thus, the ingredients of the offence punishable under
Section 302 of IPC are totally absent, the case may fall under Section 323 of
IPC. Learned ASJ has not considered the total effect of the evidence and
documents produced before him. Therefore, by no stretch of imagination the
applicant can be charged for offence under Section 302 of IPC.

5. On the other hand, learned Govt. Advocate submits that there is ample
evidence to fram the charges against the applicants. The charges are properly
framed, therefore, the revision be dismissed.

6. Ihave gone through the impugned order, charges and the final report.

7. Before adverting into the issue, I would like to refer the judgment of
Hon'ble apex Court reported in the case of Ashish Chadha v/s Smt. Asha

H
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Kumari and another [AIR 2012 SC 431], in which the Hon'ble apex Court
has held :-

“The High Court has in its revisional jurisdiction
appraised the evidence which it could not have done. It is the
trial court which has to decide whether evidence onrecord is
sufficient to make ouf a prima facie case against the accused
so as to frame charge against him. Pertinently, even the trial
court cannot conduct roving and fishing inquiry into the
evidence. It has only to consider whether evidence collected
by the prosecution discloses prima facie case against the
accused or not. In this connection, it would be useful to refer
to the observations of this court in Munna Devi v. State of
Rajasthan-and another, (2001) 9 SCC 631.

“We find substance in the submission made on behalf
of the appellant. The revision power under the Code
of Criminal procedure cannot be exercised in a routine
and casual manner. While exercising'such powers the
High Court has no authority to appreciate the evidence
in the'manner as the trial and the appellate courts are
required to do. Revisional powers could be exercised
only when it is shown that there is a legal bar against
the continuance of the criminal proceedings or the
framing of charge or the facts as stated in the first
information report even if they are taken at the face
value and accepted in their entirety do not constitute
the offence for which the accused has been charged.”

8. Thus, itis clear that while exercising the revisional power, the High
Court has no jurisdiction to appreciate the evidence. But the High Court can
see that the evidence taken at the face value and accepted in their entirety,
even though no offence is made out against for which the the accused has
been charged.

-9, Now]Ihave to consider whether the evidence on record is sufficient
for framing the charge under Sections 302 of IPC.

10. Inthe FIR it is mentioned that on the date of incident at 11.45 PM
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there was a scuffle between the applicant and the deceased and during the
incident applicant pushed the deceased on the road from her house. Shiv
Kumar, who is son of the deceased, took her mother to Police Station
Chimanganj Mandi,Ujjain and lodged a report. Police has registered an offence
under Sections 294, 323 and 506 of IPC and she was immedialy sent to
hospital for medical examination. Dr. Y.K.Vyas examined her at 12.30 PM at
Civil Hospital, Ujjain. He has not found any mark of injury on her body but
she was feeling uneasy, therefore, she was admitted in the hospital. Just after
15 minute she died in the hospital at 12.45 PM. The intimation was sent to
Police Station Chimanganj Mand;i, Ujjain and Marg was registered, Thereafter
inquest report was prepared by Sub Inspector Rajendra Jadhav. In the inquest
report an abrasion was found on left hand and no other injury was found on
the body of deceased. Her body was sent for postmortem examination. Dr.
R. Nidariya conducted the postmortem. He has not found any external or
internal injury. He opined that mode of death is cardio respiratory failure, But
he has not given any opinion in regard to cause of death. Thereafter the
Investigating Officer has sought opinion about the cause of death. Then Dr. R.
Nidariya opined that “if the deceased was suffering from any heart disease,
then during scuffle she may died due to heart attack”. :

11. Asperthe prosecution case there was scuffle between the applicant and
deceased and applicant pushed the deceased on the road from her house, Deceased
has not sustained any external or internal injury. But she died due to cardio
respiratory failure. Therefore, by examining the entire evidence collected by the
prosecution, it cannot be said that the applicant was intended to kill deceased
who happens to be her mother-in-law, It is apparent that no ingredients of Section
300 of the IPC was attracted in the present case. Hence, if the evidence taken at
the face value and accepted in their entirety, even though no charge under Section
302 of IPC could be framed against the applicant.

12. On the basis of the aforesaid discussions, the present revision is
allowed. Consequently the impugned order dated 06.06.2014 passed by the
VIIth ASJ, Ujjain in S.T. N0.233/2014 is hereby set-aside. The applicant is
discharged from the offence punishable under Section 302 of IPC. The matter
is remanded back to the Trial Court to hear the learned counsel for the parties
for framing of charges and to frame the charge a fresh. A copy of this order be
sent to the Trial Court for information and compliance. :

Revision allowed.
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LL.R. [2015] M.P., 1087
INCOME TAX APPEAL )
Before Mr. Justice Shantanu Kemkar & Mr. Justice M.C. Garg
LT.A. No. 58/2013 (Indore) decided on 8 October, 2013

COMMISSIONER. OF INCOME TAX-II ... Appeallant
Vs. .
M/S DHOLGIRIINDUSTRIES PVT. LTD. ... Respondent

Income Tax Act (43 of 1961), Section 24 - Income - One Time
Settlement - Under O.T.S Scheme, the bank waived Rs. 88.39 lacs
from Principal loan amount which was outstanding against assessee -
Assessing Officer treated the component of principal amount of Rs.
88.39 lacs as income of the assessee - Held - Waiver of amount of loan
being never claimed by the assessee as its expenditure, its waiver will
not amount to income of assessee. (Para2&5)

FTIBY AAFTT (1961 BT 43), GRT 24 — 3T — (HHIT [A9erT —
e fver aiven @ siafa 39 2 s@En wmor i o B ReifRd @
foeg aomr oft 7 @ w. 88.39 9" &1 FAfreg frar — freivor afER 3
6. 88.39 A AU WA B wew B FrefRd Y ama weh — afvfreiRa —
FrEfRd g S9e wat & wu 3 o @Y w@w @ It o1 < T fear
Al SHET Aferaor iRl 31 g o sifr F a9 amm)

R.L Jain with Veena Mandlik, for the appellant. _
(Supplied: Paragraph numbers)
ORDER '

The Order of the Court . was delivered by :
SHANTANU KEMKAR, J. :- Heard on the question of admission.

1. This appeal under Section 260A of Income Tax Act, 1961 is directed
against the order dated 12.04.2013 passed by the Income Tax Appellate
Tribunal bench at Indore (for short “the Tribunal”) in 1. T.A. No.548/Ind/2012
for the Assessment Year 2007-08 whereby the Tribunal has affirmed the order
dated 12.07.2012 passed by the CIT (Appeals).

2, Briefly stated, the respondent assessee had entered into One Time
Settlement (OTS) with Dena Bank for the loan outstanding against it. Dena Bank
waived the amount of Rs.88.39 lacs and interest to the extent of Rs.31.18 lacs
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out of total outstanding which was Rs.289.58 lacs as on 31.03.2006. This OTS
was subject to condition that payment 0£'25% of the compromise amount will be
made by the respondent upto 31.08.2006 and the balance amount of Rs.148.75
Jacs will be paid in 36 months' installments commencing from September, 2006,
The Assessing Officer treated the component principal amount of Rs.88.39 lacs,
which was waived as income in the hands of the assessee by holding that the
assessee has eamed this watved amount, and as such brought this amount for tax.

3. Aggrieved the assessee filed an appeal before the CIT (Appeals). The
CIT (Appeals) allowed the appeal of the assessee and directed the Assessing
Officer to delete the addition made at Rs.88.39 lacs. The order passed by the
- CIT {Appeals) was challenged by the Revenue before the Tribunal.

4, The Tribunal after considering the submissions made by the learned

counsel for the parties, maintained the order of CIT (Appeals) Feeling -

aggrieved, the Revenue is before this Court.

5. Having considered the submissions made by the learned Senior Counsel
for the appellant and aftér going through the orders of the Assessing Officer,
CIT (Appeals) and the Tribunal, we are of the view that the Assessing Officer
has committed error in treating the amount waived by the Bank to be the
amount earned by the assessee. The principal amount of loan being never
claimed by the assessee as its expenditure, its waiver will not amount to income
of the assessee and as such, in our considered view, there is no infirmity in the
order passed by Tribunal affirming the order of CIT (Appeals).

6. No question of law arises in the matter. As a result the appeal falls
and is hereby dismissed. :

Appeal dismissed.

LL.R. [2015] M.P., 1088
INCOME TAX APPEAL
Before Mr. Justice P.K. Jaiswal & Mr. Justice D.K. Paliwal
L.T.A No.6/2014 (Indore) decided on 30 October, 2014

COMMISSIONER OF INCOME TAX-I ... Appellant
Vs.
ESSENCE COMMODITIES LTD. ... Respondent

(Alongwifh ITANo. 7/2014, ITANo. 8/2014, ITA No. 9/2014, ITA No. 10/
2014, ITA No, 11/2014, ITA No. 12/2014, ITA No. 13/2014, ITA No. 14/

a®
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2014, ITA No. 15/2014, ITA No. 16/2014, ITA No. 17/2014, ITA No.
18/2014, ITA No. 19/2014,

Income Tax Rules, 1962, Rule 46A (3) - Additional documents -
Assessee's application under rule 46A of the Income Tax Rules for
production of additional documents before Commissioner of Income Tax
(Appeals) allowed - Assessing officer was not granted opportunity to submit
the report or to verify the documents - Assessing officer busy in assessing
150 limitation cases and in Election duty - Held - Sufficient cause shown
by Assessing officer for not verifying the documents on time - Assessing
officer granted time for verification of additional documents - Petition
allowed - Matter remitted back to Commissioner of Income Tax (Appeals)
for decision afresh. ' (Paras 23 t0 27)

~gmamY g 1962, Fram 467 (3) — FfafRlau gvardw — ImAaR
argaa (i) @ wig afaRes Twdw vga o3 3g FaifRd @t
AT AR g & Fraw 46y @ ofafa s fear war — fefon
ARG F IREST IR FE @ fad a1 s gofia o @ i
Fqux weM Td foar wr — frefvor e 1so ol wewor @
frefoor ¥ ey gome sdal ¥ ava — afifeiRa - freafvor after 3
TEEW ST 990 R FomA TE 5 o) o1 waiw srer qurfar @
—fredtor sifyer @ afiRes AWl &1 woae o3 8g 99T 4S
forar T — afsT A — Arrer 1 R [ P g o g smaew
Igaa (afier) <t imfa]

Cases referred :
[2010] 327 ITR 557 Madras, 2011 (332) ITR 396 (Delhi).

R.L. Jain with Veena Mandlik, for the appellant.
V.K. Jain and Sumeet Nima, for the respondent

ORDER

The Order of the Court wasr delivered’ by :
P.K. JAISWAL_, J. :- They are heard.

2. Thecontroversy involved in these appeals are identical and they have
been heard together analogously with the consent of the parties and are being
disposed of by this common order.

3. By order dated 26.8.2014, notices were issued to the respondents.
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On 14.10.2014, learned counsel for the respondent in all these appeals have
filed their Vakalatnama on behalf of the respondent.

4. Learned Senior counsel for the appellant submits that no sufficient and

reasonable opportunity to the assessing officer for admission and acceptance -

of additional evidence filed for the first time before the Commissioner of Income
Tax (Appeals) as required under the Rule 46 of the Income Tax Rules, 1962

have been granted. He submitted that the assessment order was passedon -

29.12,2010. Against the assessment order, the respondent assessee filed an
appeal, before the Commissioner of Income Tax (Appeals) under Section
246(A) (1)(b)(a) of Income Tax Act, 1961 (in short 'IT Act"), For the first
time on 9.12.2011, the documents were sent to the Assessing Officer for
comments and remand report. On 16.1.2012 Assessing Officer vide application
prayed for further time of more than one month to offer comments on the
admissibility of the appellant's additional evidence forwarded to his office.
The appellate authority without granting any further time admitted the aforesaid
documents and set aside the assessment made by the assessing officer and
allowed the appeal by order dated 31.1.2012. The order of the appellate
authority has been affirmed by the ITAT by impugned order dated 23.8.2013.
He submitted that all these appeals pertaining to the seven assessment years
(assessment years 2003-04 to 2009-10). '

5. Now the question is whether Commissioner (Appeals) granted
reasonable opportunity to the assessing officer as required under the sub-
Rule 3 of Rule 46(A) of Income Tax Rules, 1962. The learned Senior counsel

to substantiate his claim is raising the following substantial questions of law

which arise in all the appeals :-

“(1)  Whether under the facts and circumstances
of the case order allowing the application for additional
evidence without according proper opportunity to submit
its comments as required under Rule 464 of the Income
Tax Rules. is contrary to law ?.

(ii) Whether the explanation offered by Deputy
Commissioner of Income Tax for not submitting the
comments due to being busy in deciding limitation cases
totaling 150 cases and further due to election duty assigned
by election commission, tentamounted to sufficient cause
for not submitting the report?”
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6. *  Forthe sake of convenience the facts are borrowed from ITA. No.
6/2014
7. Brief facts of the case are that search under Section 132 was carried

out to the assessee's premises on 2.5.2008. The respondent assessee is a
broker in commodity exchange. It derives profit through transactions with
various commodity exchanges such as Multi Commodity Exchanges of India
Ltd (MCX) and National Board of Trade (NBOT) on its own behalf and also
on behalf of its client. It was found that clients name did not appear in the
records of the exchange, and the entire trade through exchange was made in
the name of assessee. The profit derived through such transactions, however,
was, apportioned between the assessee and the clients, The assessing officer
asked the assessee to prove the genuineness of the transactions recorded in
their own books of accounts in the name of various clients and there by the
transfer of profits to them. After examining the issue the assessing officer did
not accept the assessee's version and Added the profit, which was transferred
to various clients, to the total income of the assessee.

8. The assessee challenged the aforesaid order of the Assessing Officer
by filing an appeal before the Commissioner of Income Tax (Appeals).

9. During the pf'oceedings, the assessee further collected information or
income tax return of the some of the clients in support, but all its claim of all its
clients were genuine and the profit passed on to them were also reflected by
them in their income tax return. It has been also submitted that inspite of their
best efforts, they could not collect the ITRs of all its clients for the reasons
that most of the persons are hesitant to provide such documents. The assessee
made a request to admit all those documents as additional evidence under
Rule 46A of Rules, 1962.

10.  Theapplications of the assessee together with the additional evidences
were sent to the Assessing Officer by office letter dated 18.7.2011 and
8.11.2011, respectively for his comments. In some of the cases, no comments
have beenreceived nor any written submissions on the admissibility of
additional evidences under Rule 46A was filed. In some of the cases, an
application dated 16.1.2012 was filed by the Deputy Commissioner of Income
- Tax stating therein that the additional evidence, which was filed by the assessee
along with the application could not be verified as the under signed has engaged
in the limitation cases involving more than 150 block assessments. Moreover,
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taking into account the assessee's voluminous submission forwarded to the
office and also to the fact that Deputy Commissioner of income tax, who is
locking to the matter on behalf of the revenue has been assigned the duties of
expenditure in the U.P. State Election in Ghaziabad Constituency by the Election
Commission of India. It would be practically not feasible to offer comments
on the aforesaid additional evidences immediately aftet the due verification of
the same and requested time to offer comments on the admissibility of the
assessee's additional evidences.

11.  In the application the assessee had taken a plea that during the
assessment proceedings those confirmations ITRs could not receive from the
concerned clients inspite of its repeated request and as such, the assessee

‘was prevented by sufficient cause to furnish those documents before the
~ Assessing Officer. The learned Commissioner found that these documents in
the form of additional evidences were not in the possession of the assessee,
rather they had to collect it from its client; assessee could collect these
documents with lot of difficulties, but after completion of assessment. The
learned Commissioner agreed with the assessee's plea that it was prevented
by sufficient cause to furnish those documents to Assessing Officer and
accordingly admitted those documents as additional evidences, but refused to
grant further time and decided the matter finally. In an appeal before the ITAT
the contention of the revenue was that sufficient opportunity was not granted
to the assessing officer, to verify those additional documents. Relevant part of
the reasoning assigned by the Commissioner (Appeal) reads as under :-

“42.3 During the appeal proceedings, detailed submissions
have been made which have been reproduced in para 3
above. It has been pleaded that all the claims are genuine
and funds were transferred between the assessee and those
clients through banking channels only; and that merely on
account of failure for having registered those clients in the
record of NBOT, the income of those clients cannot be added
to its income it is explained that assessee had also taken
part in the speculative business through the order exchange
namely, MCX and NCDX and in accordance with the rules
and regulations of those exchanges, it had got its clients
(those who had done trading through the assessee broker
in MCX and NCDX) registered in those exchanges; and no

.ﬂ
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adverse view was taken as regards to the profits
transferred to those clients. The assessee also accepted
that as per the rules and regulations of NBOT, it was
required to get its clients registered in that exchange also,
but this was not done so by and large by all the brokers
because the exchange (NBOT) did not enforce the
registration; and the result was that though the name of
clients (for whom the assessee had transacted i.e. sauda
was effected in NBOT) did appear in its books of accounts
but the same was not recorded in NBOT records. For this
reason, entire pay-in and pay-out in the NBOT was recorded
in the name of the assessee only, whereas, the financial
records of the assessee did reflect the corresponding
transactions and the ledger accounts of all those clients.
It was pleaded that brokerage was duly charged on such
transactions. During the proceedings, nevertheless, the
assessee further collected the confirmations and/ or ITRs

* of some of the clients in support of its claim that all its

clients were genuine and the profit passed on to them were
also reflected by them in their ITRs. It has been also
submitted that inspite of their best effort, they could not
collect the ITRs of all its clients for the reasons that most
of the persons are hesitant to prove such documents. The
assessee made a request to admit all those documents as
additional evidence under rule 464. The application of the
assessee together with the enclosures (additional
evidences) in this regard was sent to the A.O. vide this
office letter dated 18.7.2011 and 8.11.2011 for his
comments. A copy of the written submissions was
separately sent to the A.0. vide this office letter dated
18.7.2011 for his comments. However, so far no comments
has been received either on the written submission or on
the issue of admissibility of additional evidences under rule
46A4. In its application, the assessee had taken plea that
during the assessment proceedings, those confirmations,
ITRs could not be received from the concerned clients
inspite of its repeated request and as such the assessee
was prevented by sufficient cause to furnish those
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documents before the A.O. I have considered the
application so made by the assessee for admission of
additional evidences. I find that these documents in the
form of additional evidences were not in the possession of
the assessee, rather they had to collect it from its clients;
the assessee could collect these documents with lot of
difficulty but after the completion of assessment. In view
thereof, I agree with the assessee's plea that it was
prevented by sufficient cause to furnish those documents
before the A.0. Accordingly, I admit these documents as
additional evidences.”

12.  Thelearned ITAT affirmed the aforesaid reasoning and stated sufficient
opportunity was granted to the Assessing Officer and observed that the learned
CIT (A) was not expected to wait for indefinite period and upheld the finding
of the Commissioner Appeals. :

13, Learned Senior counsel for the appellants submits that Rule 46 A casts
an obligation to the appellate authority to grant a proper and sufficient
opportunity to the Assessing Officer to examine the admissibility of the additional
evidences. He further submits that Rule 46A, prescribes a mandatory condition
to be religiously followed and report from the Assessing Officer with regard
to admissibility and merit of additional evidence is must. He placed reliance
on the decision of the Commissioner of Income — Tax v/s. Subbu Shashank,
reported as [2010] 32 7 ITR 557 Madras and submitted that impugned otders
be set aside and matter be remitted to the Commissioner (Appeals) with a
direction to grant reasonable opportunity to verify the additional evidences
and submit a report and thereafter, decide the appeal on merit.

14.  Onthe other hand, Shri Veer Kumar Jain, and Shri Sumit Nima, learned
counsel for the respondents drew our attention to the findings recorded by the
Commissioner as well as by the learned Tribunal and submitted that before
admitting the additional evidences, the Commissioner of Income Tax (Appeals)
had obtained a remand report from the Assessing Officer. Thé Assessing Officer
inspite of sufficient opportunities granted to him failed to submit the same.
They further submit that Rule 46A of the Rules permits the Commissioner of

Income Tax (Appeals) to admit the additional evidences, if he finds that the .

same is crucial for disposal of the appeal. The learned Commissioner after
considering the application gave a finding that the additional evidence is crucial

©

"
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for disposal of the appeal and therefore, allowed the application and decided
the appeal on merits. With the aforesaid, they prayed for dismissal of the
appeal.

15. Rule 46A of the Income Tax Rules of 1962 is relevant which
reads as under :-

{Rule 46A. Production of additional evidence before the
[Deputy Commissioner (Appeals)] [and Conmissioner
(Appeals)]. - (1) The appellant shall not be entitled to
produce before the. [Deputy Commissioner (Appeals)] [or,
as the case may be, the Commissioner (Appeals)] any
evidence, whéther oral or documentary, other than the .
evidence produced by him during the course of proceedings
before the [Assessing Officer], except in the following
circumstances, namely.:- '

(a)  where the [Assessing Officer] has refused to admit
evidence which ought to have been admitted; or

(b)  where the appellant was prevented by sufficient
cause from producing the evidence which he was called
upon to produce by the [Assessing Officer]; or

(c) where the appellant was prevented by sufficient
cause from producing before the [Assessing Officer] any
evidence which is relevant to any ground of appeal; or

(d)  where the [Assessing Officer] has made the order ~
appealed against without giving sufficient opportunity to
the appellant to adduce evidence relevant to any ground
of appeal. ‘

(2)  No evidence shall be admitted under sub-rule (1)
unless the [Deputy Commissioner (Appeals)] [or, as the
case may be, the Commissioner (Appeals)] records in
writing the reasons for its admission.

(3)  The [Deputy Commissioner (Appeals)] [or, as the
- case may be, the Commissioner (Appeals)] shall not take

into account any evidence produced under sub-rule (1)

unless the [Assessing Officer] has been allowed a
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reasonable opportunity-

(a) to examine the evidence or document or to Cross-
examine the witness produced by the appellant, or

(b)  toproduce 'at'iy evidence or document or any witness
in rebuttal of the additional evidence produced by the
appellant,

(4)  Nothing contained in this rule shall affect the power
of the [Deputy Commissioner (Appeals)] [or, as the case
may be, the Commissioner (Appeals)] to direct the
production of any document, or the examination of any
‘witness, to enable him to dispose of the appeal, or for any
other substantial cause including the enhancement of the
assessment or penalty (whether on his own motion or on
the request of the [Assessing Officer]) under clause (a) of
sub-section (1) of section 251 or the imposition of penalty
under section 271.]” _

16.  Aspersub-rule I of Rule of 46A, the appellént shall not be entitled to
produce any evidence except where the Assessing Officer has refused the

additional evidence, which ought to have been admitted or where the appellant -

was prevented by sufficient cause from producing evidence which he was

called upon to produce by the Assessing Officer. It is not the case of the-

assessee that he was prevented by the sufficient cause from producing the
additional evidence before the Assessing Officer, As per sub-rulé 2 of Rule
46A, no evidence shall be-admitted unless reasons in writing is recorded for

its admission. As per Rule 3 unless the Assessing Officer has been allowed 2 -

reasonable opportunity to examine the evidence or documents, the appellate
authority shall not take into account any evidence produced before him under
sub-rule 1. '

17.  Rule46A merely providés an opportunity to the assessee to produce .

documentary evidence or witnessess, as the case may be. In other words, a
duty is cast upon the assessee to produce all evidence both oral and
documentary before the Assessing Officer. '

18.  When the assessee was not able to produce the said evidence or
‘witnesses before the Assessing Officer, the Commissioner of Income-tax
(Appeals) has to convince himself about the reasonable cause shown by the

L
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assessee for not producing them before the Assessing Officer and for placing -
it before the appellate authority for the first time.

19.  Inthe case where the Commissioner of the Income-tax (Appeals) is
convinced about reasonable cause then, he has to follow a procedure
contemplated under rule 46A(3) by providing sufficient opportunity to the
Assessing Officer to examine the evidence or document or to Cross examine
the witnesses, as the case may be.

20.  The Commissioner of Income-tax (Appeals) should not ordinarily allow
the new evidence to be adduced in order to enable the party to raise a new
point in appeal. Similarly, where a party on whom the onus of proving a certain
point lies fails to discharge the onus, he is not entitled to a fresh opportunity to
produce evidence, as the court can, in such a case, pronounce judgment against’
him and does not requlre any additional evidence to enable it.

21.  Itisnotin dlspute that additional evidence filed by the assessee could
not be verified by the Assessing Officer because, he was engaged in the time
bound matters involving more than 140 block assessments and also to the
fact that he had been assigned the duties of expenditure in the U.P. State
Election in Ghaziabad Constituency by the Election Commission of India and,
therefore, it was practically impossible for him to offer the comments on the
aforesaid additional evidence and, therefore, he sought one month further
time for due verification of the same. The aforesaid facts are not disputed by
the learned authorities nor by the assessee's.

22.  Thedecision of Delhi High court cited by the learned counsel for the
respondent in the case of Commissioner of Income — Tax'v/s. Virgin
Securities & Credits Pvt, Ltd, reported as 2011 (332) ITR 396 (Delhi) will
not be applicable in the present facts and circumstances of the case, because
in the case of Virgin Security and Credit Pvt. Ltd (supra) the Commissioner
of Income Tax (Appeals) had obtained a remand report from the Assessing
Officer. The Assessing Officer while submitting his report has not objected to
the admission of the additional evxdcnce but had merely reiterated contentions
in the assessment orders.

23.  Inthecase in hand, the reasons assigned by the Assessing Officer for
asking for further time to verify the documents filed by the assessce was

‘bonafide as he was on election duty and number of cases of assessment in

which limitation was going to expire was pending and, therefore, Assessing
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- Officer was busy and thus, the reason assigned by him for asking more time
was sufficient, He was prevented by sufficient cause from submitting the report. -
The learned Commissioner (Appeals) as well as learned ITAT have not been
able to consider these relevant facts in their correct perspective before passing
the impugned order. The discretion exercised by the Commissioner (Appeals)
while reﬁ.tsmg to grant further time to admit the additional evidence has not
been based on sound judicial principles. The assessing authority had given
satisfactory explanation and sufficient cause for not verifying the additional
evidence filed before the appellate authority. The authorities ought to have
granted some reasonable time to the Assessing Officer to verify the additional
evidence.

24.  Ondue consideration of the aforesaid, we are of the view that learned
" Commissioner as well as learned Tribunal erred in proceeding with the matter
and admitting the additional evidence filed by the assessee without granting
further time to verify the same and submit areport, Thus, we set aside the
impugned orders dated 23.8.2013, 29.7.2013, 23.8.2013 passed by the
Income Tax Appellate Tribunal, by answering the question of law in favour of
the appellant / department and remit the matter back to the learned
Commissioner (Appeals) with a direction that sufficient time be granted to the
department to verify the documents and rebut that evidence and thereafter
- decide the controversy a fresh in accordance with law, as early as possible,
and endeavour shall be made to conclude it within a period of six months from
the date of receipt of certified copy of the order.

25.  The substantial questlons of law raised in all these batch of appeals
are answered in favour of the revenue and all the appeals are allowed.

26.  We make it clear that the order passed will not stand in the way of the
Comrmssmner of Income-tax (Appeals) / Assessing Officer to comply with
the other direction of the Tribunal insofar as in consideration of the materials
produced by the assessee is concerned.

27. Intheresult, ITA .No.6/2014 and other connected appeals (ITA.Nos .
7/2014, 8/2014, 9/2014, 10/2014, 11/2014,12/2014, 13/2014, 14/2014,
15/2014,16/2014, 17/2014, 18/2014 and 19/2014) are allowed on the same
terms. No costs.

Adppeal allowed.



LL.R.[2015]M.P. Shyam Kumar Vs. State of M.P. 1099

LL.R. [2015] M.P., 1099
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice B.D. Rathi
M.Cr.C. No. 4887/2013 (Gwalior) decided on 24 February, 2014

SHYAM KUMAR & ors. ....Applicants
Vs. . .
STATE OF M.P. ...Non-applicant

A Criminal Procedure Code, 1973 (2 of 1974), Sections 341

& 482 - Alternative remedy - Section 482 confers separate and

independent power - Powers uw/s 482 cannot be cribbed or hedged in by
provisions of section 341(2) - Petition u/s 482 Cr.P.C. maintainable.

(Paras 6&7)

. -myﬂmrm%ar 1973 (1974 @7 2), eIy 341 T 482 —
dofeqs TUFIV - ART 482 YUS Ud WA AT WS Beedl & — N7 482
@ dAwla wfemal =1 axr 341(2) @ Sugsl gRT 7 @ P fear
AHdr @ AR T € S} fourar o wwar @ — <uH. ) 9RT 482 B FAT
Irfast qieefig 2 |

B. Criminal Procedure Code, 1973 (2 of 1974), Sections 340
& 344 - Distinction - Section 344 applies to judicial proceedings only
whereas section 340 applies to proceedmgs other than judicial
proceedings also. . _ (Para8)

& TUE GBI wiedr 1973 (1974 BT 2), €I 340 T 344 —
fods — waummﬁmmwaﬁmahﬁmamsm
mﬁﬁmmﬁtﬁmaﬁﬁél

C. Criminal Procedure Code, 1 973 (2 of 1974), Section 340
- False evidence - Enquiry - Before preferring complaint, neither
enquiry was made by ASJ nor any opportunity of hearing was given -
Further also, facts mentioned in FIR, in 161 statement and in Court
evidence are same - No case could be made out - Petition allowed -
Proceedings quashed. : , (Paras 12 & 13)

T 5o8 YiHar aiddr, 1973 (1974 &7 2), €T 340 — Prear Wiy
— w7 — e i w1 9 qd afiRew w3 =i gy T @ e
B Y T @ GIAE BT B a9 FAr T4 - 5w afiRaw At v q@en
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Ruld, 161 & @ 19 =iy aeg ¥ sfvafaa wog e & — a1
AHROT T 99 GHdT — AifaadT AV — sEamear afyatsa)
Cases referred :

AIR 1983 SC 67, (2013) 2 SCC (Cri.) 197.

Pradeep Katare, for the applicants.
Nutan Saxena, P.P. for the non-applicant.

ORDER

B.D. Rat, J. :- By invoking the extra-ordinary jurisdiction of this
Court, petitioners have preferred this petition under Section 482 of Code of
Criminal Procedure, 1973 (in short 'the Code') seeking quashment of complaint
made by learned Second Additional Sessions Judge, Ashoknagar to the Court
of Additional Chief Judicial Magistrate, Ashoknagar under Section 340 of the
Code.

2. As per petitioners' case Sewaram was tried for the offence punishable
under Section 436 of IPC in S.T.N0.317/2002 before the Court of Second
Additional Sessions Judge, Ashoknagar. In that case, FIR was lodged by the
complainant Shayam Kumar that on 29.02.2002 in the night his hut (tapariya) -
was set at fire and he saw accused Sewaram running from the back side of his
tapariya. During investigation, same statement was given by complainant.
During trial Shyama Kumar (PW-1), Ramprasad (PW-2) and Girish (PW-5)
were examined and they have ratified their version recorded during investigation
before police. Even then the complaint was made under Section 340 of the
Code against the petitioners and referred for trial to the Additional Chief Judicial
Magistrate, Ashoknagar by the Second Additional Sessions Judge, Ashoknagar
but in the aforesaid circumstances, by no stretch of imagination it can be said
that false evidence was given by the petitioners before the trial Court; intending
thereby to cause, or knowing it to be likely that they will thereby cause,
Sewaram to be convicted of any offence as mentioned in Section 195 of IPC.

3- Learned counsel for the petitioners submitted that there is no ground
to initiate the proceedings against the petitioners under Section 340 of the
Code. Even in case of initiating the proceeédings under Section 340 of the
Code, the procedure as prescribed should be adopted and opportunity to
show cause that why petitioners be not punished for the offence should have
been given. Such action could not be taken by the trial Court, hence prayed

b
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for quashing the complaint made by 2nd ASJ, Ashoknagar to Addl. CIM,
Ashoknagar. The said complaint was later on committed to the Court of First

" Additional Sessions Judge, Ashoknagar and S.T.No.174/2011 for the offence
under Section 195 of IPC was registered, therefore, prayer for quashing that
proceeding has also been made. Learned counsel for the petitioners further
submitted that at the most action could have been taken under Section 344 of
the Code and in that case also prior to takmg any action, opportunity of hearing
was required to be afforded.

4, Combating the submissions of petitioner’s learned counsel, learned
Public Prosecutor opposed the prayer and prayed for dismissal of petition
on the ground of it being devoid of merits. He has further submitted that the

order against which this petition is preferred under Section 482 of the Code
is not maintainable as it is appeable order, therefore, on this count also petition
deserves to be dismissed.

5. Having regard to the arguments advanced by learned counsel for the
parties, entire material available on record has been perused. The moot question
emanated in this case is to establish difference of procedure given under Section
340 and under Section 344 of the Code.

' 6. Since provisioi;s of Section 340 of the Code is having material Beaﬁng

over the matter hence it reads as under:

"340. Procedure in cases mentioned in section 195. (1)
When, upon an application made to it in this behalf or
otherwise, any Court is of opinion that it is expedient in
© the interests of justice that an inquiry should be made into
any offence referred to in clause (b) of sub- section (1) of
section 195, which appears to have been committed in or
in relation to a proceeding in that Court or, as the case
may be, in respect of a document produced or given in
evidence in a proceeding in that Court, such Court may,
after such preliminary inquiry, if any, as it thinks necessarjy,

| (a) record a finding to that effect;
(b) make a complamt thereof in writing;

(c) send it to a Mag:strare of the f rst class having

jurisdiction;
/
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(d) take sufficient security for the appearance of the
accused before such Magistrate, or if the alleged offence
is non- bailable and the Court thinks it necessary so todo,
send the accused in custody to such Magistrate; and

(¢) bind over any person to appear and give evidence before
such Magistrate.

(2) The power conferred on a Court by sub- section (1) in
respect of an offence may, in any case where that Court
has neither made a complaint under sub-section (1) in
respect of that offence nor rejected an application for the

. making of such complaint, be exercised by the Court to
which such former Court is subordinate within the meaning
of sub- section (4) of section 195.

(3)A4 complai;;tt made under this section shall be signed, - |

(a) where the Court making the complaint is a High Court,
by such officer of the Court as the Court may appoint;

(b) inany other case, by the presiding officer of the Court.

(4) In this section,” Court” has the same meaning as in
section 195."

Any party who is aggrieved from the order passed under Section 340 of the
Code may prefer an appeal under Section 341 of the Code which reads as
under:

"341. Appeal (1) Any person on whose application any
Court other than a High Court has refused to_make a
complaint under sub- section (1) or sub-section (2) of
section 340, or against.whom such a complaint has been
made by such Court, may appeal to the Court to which
such former Court is subordinate within the meaning of
sub- section (4) of section 195, and the superior Court may
thereupon, after notice to the parties concerned, diréct the
withdrawal of the complaint, or, as the case may be, making
of the complaint which such former Court might have
made under section 340, and if it mkes such complaint,

the provisions of that section shall apply accordingly.

)]
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. (2)  Anorder under this section, and subject to any such
order, an order under sect:on 340, shall be final, and shall
not be subject to revision.'

7. From perusal of aforesaid provisions, it is clear that non preferring of
appeal under Section 341 of the Code against the order passed under Section
340 of the Code, does not mean that the order passed under Section 340 of
the Code cannot quashed by invoking the inherent powers of this Court as
enshrined under Section 482 of the Code. In Municipal Corporation of
Delhi Vs. Ram Kishan Rohtagi, AIR 1983 SC 67, the Apex Court held that
section 482 confers separate and independent power on the High Court lone
to pass orders ex debito justitiae in cases where grave and substantial injustice
has been done or where the process of the Court has been seriously abused.

_ The Court also observed that the power conferred under Section 482 of the

Code is not merely a revisional power meant to be exercised against the orders
passed by subordinate Courts. The supreme Court, however, did not rule out
the possibility that there may be overlapping in the exercise of power under
Section 482 and the revisional power under Section 397 of the Code.

In view of the aforesaid decision of the Apex Court, this Court is of
the opinion that the power conferred under Section 482 of the Code cannot
be cribbed or hedged in by the provisions of Section 341(2) thereof. Thus,
the preliminary objection as to the maintainability of the petition under Section

" 482 of the Code is overruled.

8. ' Toestablish the distinction between the procedure given under Section
340 and 344 of the Code, it would be apt to quote Section 344 of the Code:

"344. Summary procedure for trial for giving false
evidence.(1) If, at the time of delivery of any judgment or
final order disposing of any judicial proceeding, a Court
of Session or Magistrate of the first class expresses an
opinion 1o the effect that any wilness appearing in such
proceeding had knowingly or willfully given false evidence
_or had fabricated false evidence with the intention that
such evidence should be used in such proceeding, it or he
may, if satisfied that it is necessary and expedient in the
<o interest of justice that the witness should be tried
summarily for giving or fabricating, as the case may be,
false evidence, take cognizance of the offence and may;



1104 Shyam Kumar Vs. State of M.P. : LL.R.[2015]M.P.

after giving the offender a reasonable opportunity of .
showing cause why he should not be punished for such
offence, try such offender summarily and sentence hini to
imprisonment for d term which may extend to three months,

' or to fine which may extend to five hundred rupees, or
with both.

(2) In every such case the Court shail follow, as nearly as
~ may be practicable, the procedure prescribed for summary
trials. :

(3) Nofhing in this section shall affect the power of the
Court to make a complaint inder section 340 Jor the
" offence, where it does not choose to proceed under this
section. o '

(4) Where, after any action is initiated under sub- section
(1), it is made to appear to the Court of Session or Magistrate
of the first class that an appeal or an application for revision
has been preferred or filed against the Judgment or order in
which the opinion referred to in that sub- sectiqri has been
expressed, it or he shall stay further proceedings of the trial
until the disposal of the appeal or the application  for revision,
as the case may be, and thereupon the further proceedings of
the trial shall abide by the results of the appeal or application
for revision." ‘ .

On bare perusal of both these provisions, it is clear that Section 340
of the Code is general provisions which deals with the procedure to be~llowed
in respéct of variety of offence affecting the administration of justice which are
* specified in clause (b) of Section 195(1) of IPC but Section 344 of the Code
is restricted in scope of offence falling under Section 193 to 195 of IPC.
Similarly, Section 344 of the Code applies only to the judicial proceedings
while Section 340 of the Code has wide scope in that it applies to the
proceedings other than judicial also. The only qualification being that
proceeding must be in relation to the Court. oz

9.  Similarly, under Section 340(1) of the Code, the Court has o held a
preliminary enquiry before making the complaint while under Section 344 of
the Code, Court can try the offender summarily by taking cognizance of the

‘3
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offence provided it gives a reasonable opportunity of showing cause why he
should not be punished. For purposes Section 344 of the Code it is necessary
for the Court to express an opinion in the judgment or final order itself that the
person appearing before it as a witness has initially given false evidence or
has intenﬁonally fabricated false evidence. In absence of that, no action can
be taken under Section 344 of the Code but the fact establishing falseness of
the evidence or brought to the notice of the Court after delivery of judgment
or order Section 344 of the Code cannot be applied and it would be open to
the Court to take proceeding under Section 340 of the Code. Similarly under
Section 340 of the Code, Court may proceed suo motu or on an application
while under Section 344 of the Code no application is contemplatcd

10.  Under Section 344(3) of the Code powers of the Court to make
complamt under Section 340 of the Code in respect of cases falling under
Section 344 of the Code is not at all affected if the Court does not choose to
proceed under Section 344 of the Code. Looking to the facts of the present
case, it would be approprlate to quot the provisions of Section 195 of LP.C.:

'195. Giving or fabrtcatmg false evidence with intent
to_procure conviction of offence punishable with
imprisonment for life or imprisonment :- Whoever gives
or fabricates false evidence intending thereby to cause, or
knowing it to be likely that he will thereby cause, any
person to be convicted of an offence which by the law for
the time being in force in India is not capital, but punishable
with imprisonment for life, or imprisonment for a term of
seven years or upwards, shall be punished as a person
convicted of that offence would be liable to be punished.”

For taking action and punishing a person in the aforesaid penal section,
procedure has been provided under both the pr0v131ons viz. Section 340 and
344 of the Code.

11.  Aftertaking into consideration the aforesaid discussions, this Court
finds that if prima facie any offence is committed under Section 195 of LP.C.
then the action may be taken under Sections 340 or 344 of the Code, therefore,
it cannot be said that only one particular procedure should be adopted by
learned trial Court as in this case.

Resultantly, the contention of learned counsel for the petitioner that at
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the most action could héve been taken under Section 344 of I.P.C. is of no
substance.

12, Onperusal of impugned complaint dated 15-12-2004 and finding given
in 8.T.No.317/2002, it seems that before preferring the complaint under
Section 340 of the Code neither enquiry was made by the Additional Sessions
Judge nor any opportunity of hearing was provided to the petitioners, therefore,
such action of learned trial Court is liable to be set aside in view of the principles
laid down by the Apex Court in the case of Sharad Pawar Vs, Jagmohan
Dalmiya and others, (2013) 2 5CC (Crl.) 197.

13. Apart the aforesaid, on merit also no case was made out to lodge the
complaint under Section 340 of the Code against the petitioners because the
facts mentioned in FIR, statements given to the police and the evidence deposed
before the trial Court by the petitioners are same in nature, therefore, prima
facie no case could be made out against the petitioners with regard to giving
false and fabricated evidence. ' ' '

14.  Inview of the above cumulative reasons and the propositions of law
discussed above, the petition filed by the petitioners is allowed, Complaint made
by learned Second Additional Sessions Judge, Ashoknagar to the Addl. CIM,
Ashoknagar on the basis of finding given in S.T.N0.317/2002 vide judgment dated
15-12-2004 is hereby quashed and the subsequent proceedings in the shape of
S.T.N0.174/2011 is also quashed, if not decided yet and in case of decision of
S.T.No.1 74/2011, this order shall have no effect on that decision.

Copy of the order be sent to the trial Court for information and
necessary compliance, : '

Petition allowed. _

LL.R. [2015] M.P., 1106
MISCELLANEOUS CRIMINAL CASE
Before Mrs. Justice S.R. Waghmare
M.Cr.C. No. 639/2013 (Indore) decided on 23 April, 2014

RAMESH GIRI - . ...Applicant
Vs, . '
DHEERAJ GOBHUJ - ... Non-applicant -

Negotiable Instruments Act (26 of 1881), Section 138 & Stamp Act
(2 of 1899), Section 33(2)(a) and 35 - Whether a document can be
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impounded in a Criminal case w/'s 35 for insufficiency of stamps - Held -
Proceedings are criminal in nature and are of summary nature - Provisions
of Section 35 of Stamp Act would not be attracted - Proviso to section
33(2)(a) of Stamp Act gives wide discretion to Magistrate to examine or
impound - Petition u/s 482 of Cr.P.C. dismissed. (Paras 6 & 7)

geHIy Ierera SIfeas (1881 &1 26), &7 138 UF w<r=y IfSfaaq
(1899 @7 z), T 33(2)(¢) 7 35 — TQT &N 35 & AT TR FHOT
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Cases referred :
2011 (4) SCC 593, 2008(2) Kar.L.J. 276.

Manish Manana, for the applicant.
B.L. Jain, for the non-applicant.

ORDER

MRs. S.R. WAGHMARE, J. :- By this application under Section 482

of the Cr.P.C. Ramesh Giri has challenged the order dated 09/1/2013 passed

.by the Additional Sessions Judge, Ujjain in criminal revision No.11/2013

upholding the order of the trial Court and dismissing the objection raised by
the accused petitioner regarding insufficiently stamped document.

2. Brief facts of the prosecution case are that the respondent complainant
had filed a complaint for offence under Section 138 of the Negotiable
Instrument Act (hereinafter referred as ‘the Act”) against the petitioner accused
for settling a loan account with a Co-operative Society. The accused petitioner
resisted the complaint by taking up a defence that a blank cheque was
fraudulently obtained by tespondent complainant and later on misused to file
the present complaint. It came about that, while recording of the evidence of

"the complainant, he wanted a document dated 25/3/2011 to be marked as

Exhibit P/1. The present petitioner accused objected to the document being
first called a “receipt” since language in the document clearly indicated that it
was a 'bond' which was not properly stamped and on this ground it was
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inadmissible in evidence. This document was filed by the complainant as
Annexure P/4. The trial Court has however, by order dated 11.12.2012
dismissed the objection of the accused petitioner that the proceedings /s 138
of the Act are quasi civil in nature and that the provisions of Section 35 of the
Stamp Act would be attracted.

3. Being aggrieved accused petitioner preferred a criminal revision before
the Revisional Court and the Revisional Court had dismissed the same, vide
order dated 9/1/2013. And hence, the present petition under Section 482 of
the Cr.P.C. ' :

4, Counsel for the petitioner has vehemently urged the fact that both the
Courts below had failed to consider that the documents were required to be
properly stamped under Section 35 of the Stamp Act if it is to be accepted in
evidence. Otherwise it has to be impounded and only after payment of stamp
duty fees and penalty as imposed by the stamp collector, the documents could
have been exhibited. Counsel relied on Kaushalya Devi Massand vs.
Roopkishore 2011 (4) SCC 593 to state that the Apex Court had while

considering the gravity of the Indian Penal Code or other criminal offences -

vis-a-vis the Negotiable Instrument Act held that an offence under Section
138 of the Negotiable Instrument Act, 1881, is almost in the nature of a civil
- wrong which has been given criminal overtones. Counsel submitted that the
offence was a quasi civil in nature and Section 35 of the Stamp Act would
therefore, be naturally attracted. Placing reliance on PK.M. Caps and
Polymers Pvt. Ltd vs. Sri K. Vishnu; Prasad s/o K..... 2008(2) Kar.L.J.
276 whereby the High Court of Karnataka has considered the case that an
agreement of sale, which was written on a white paper which ought to have
been written on a stamped paper and the documents namely, the agreement
and the cancellation deed were not duly stamped and Court held that the said
document is inadmissible in evidence and although in the said case the Court
had held that the objection was raised by the accused petitioner after the
document has been exhibited. Counsel submitted that in the instant case the

objection was properly raised at the initial stage itself by the applicant. Hence, -

Counsel submitted that the impugned order be set aside.

5. Counsel for the respondent, per contra has vehemently opposed the
submissions put forth by the Counsel for the applicant and has fully supported
the orders passed by both the Courts below. Counsel submitted that the
provisions of Civil Procedure Code were not applicable in a criminal case;
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similarly Section 35 of the Stamp Act also cannot be taken into consideration.
Even considering the cdases Kaushalya Devi Massand and PKN Caps and
Polymers Pvt.. Ltd. (supra) Counsel urged that the Revisional Court had
categorically given a finding that both the authorities did not hold that an
msuﬁicmnﬂy stamped document should be impounded in a criminal case and

. cannot be taken into consideration under Section 33 of the Stamp Act.

Con31denng the Section 36 of the Stamp Act Counsel submitted that the stage
in which the objection can be raised as already passed and it was to the
discretion of the Court under Section 61 to take a decision regarding
insufficiency of stamp fees.. -

6. Considering the above submissions, I find that the sole question that
arises in this petition is whether the impugned document Annexure P/4 can be

" - taken into evidence in a criminal .case ‘without its. being stamped at all,

accordance with Section 35 of the Stamp Act ?.

- 7. .. Onconsidering Annexure P/4, I find that it is a receipt dated 25/3/201 1
. on whlte paper signed by accused Ramesh Giri. Whereas Counsel for the

petitioner has vehemently urged the fact that it is a bond. Considering the
receipt which is on a blank piece of paper handwritten and indicates as per
language used; that the accused had availed of Rs.5,00,000/- from the

. respondent complainant and it is a receipt. Whereas Counsel for the petitioner
-urged that as per provisions of Negotiable Instruments Act, it is a bond which

is not properly stamped in accordance with the provisions of Stamp Act. And
hence Counsel for the petitioner submitted that the objection was properly
raised at the initial stage itself by the applicant, but the same had been wrongly
dismissed by the Courts below. On considering to Section 33 (2)(a) of the
Stamp Act, I find that the proviso (2) (a)reads as under:’

Provnded 2(a). Nothing herein contained shall
deemed to require any Magistrate or J udge of a Criminal-
Court to examine or impound, if he does not think fit so
to do, any instrument coming before him in the course of
any proceeding other than 2 proceeding under Chapter -
. XTI or Chapter XXXVI of the Code.of Criminal Procedure
1898

" And hence the Trial Court had rightly relied on the proviso to discard the

objection raised by the accused petitioner. Besides I also find that the
proceedmgs under Sectlon 138 of the Act are summary in nature and in this-
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regard also the Revisional Court as well as the Trial Court had properly held
that the document Annexure P/4 does not require impounding and has been
produced as a receipt by the complainant. In these circumstances, I find that
the proceedings under Section 138 of the Act are criminal in nature although
the offence may be in the nature of civil wrong. The Apex Court was in the
case of Kaushalya Devi (supra) in fact; considering the case whether a jail
sentence awarded to the accused appellant was really necessary to meet the
ends of justice; since the appellant was a lady and only fine has been imposed.
I find that the submissions as put forth by the Counsel for the petitioner are off
at a tangent. There is no doubt that the proceedings for offence under Section
138 of the Act are criminal in nature and provisions of Stamp Act would not
be attracted especially under Section 35 of the Stamp Act. So also the proviso
under Section 33 (2)(a) of the Stamp Act itself gives wide discretion to the
Judicial Magistrate to examine or impound an instrument filed before him.
And in the present case the learned Judge of the lower Coutt has already
accepted the receipt as evidence. In this light also, I find that the petition is
without merit and it is, therefore, dismissed as such.

Petition dismissed.



